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PREFACE. 


In  the  forty-first  volome  of  the  Weekly  Bepokteb  the  chaiacteriBtics  of  the  publicar 
tkm  will  be  found  multerad.  Every  endeavour  has  been  made  to  render  the  reportd  snoofawfe 
and  accurate,  and  they  have  been  published  as  soon  as  possible  after  the  decisions  have  been 
franoonoed.  It  is  believed  that  the  cases  in'this  toIuxm  may  be  cited  iriUi  tiie  oonfidenoe 
which  the  Profession  has  always  placed  in  the  Wzkklt  Bkposies. 

'  The  Annual  Digest  contains,  as  nsnal,  a  sommaiy  of  all  the  oeses  published  dniing  the 

post  year  in  the  WekivLv  liEPOBTEi:  and  in  the  Law  Seports,  the  Law  Journal  Beports,  and 
Um  Jaw  Times  Beporlq,  besides  those  given  in  the  Irish  law  Beports. 
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J[glt.—la  the  following  Tablo  the  ran-  nrf  amui^cil  in  the  Alplmbotical  order  of  th.'  rL  vixrii  K^'  immrs ;  but  for 
eonTcniencc  of  rcfcrtuw,  with  n  siRtt  to  rases  luiving  double  titlfiB— In  rv  Smith,  Jirown  v.  /»»<!«— this 
^ible  fnve^  the  names  of  f^wh  ca-jes  imdor  both  tiflflS.  A  Ust  ot  tlM  CMM  ■inDgsd  in  tb6  AIptMbeUoiI 
order  of  the  DEFzxDAiraa'  names  is  alao  added. 
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Fn^m  Chan.  IMv. 
(Lindley,  Lope«,  and  '    July  37.  SW ;  Aug.  10. 1802. 
A  L.  Smith,  L.JJ.)  ) 

/n  re  SovxBStox  Lmt  AasmLuniB  Oo.  (a.) 

t.\mi«uy — Windiitf}  «i<    Purchmf  b;j  n>in}tuii;/ of  iUown 
»hart»--ExtiiujuUlnnnd — CwUribntoriet, 

iMitcMm  of  tUfUai  i»  a  neeemny  eontequeuee  of  a 
diMtrjf  power  enabling  a  company  to  inveU  iU  aueU  in 
tht  j>nreha$e  of  iU  own  than*.   Shares  m  jmrchattd  are, 

hi  tlf  jfiirrliiiKt  ,  ipso  facto  exUngiti,*hnl ;  and,  in  a 
fMiiiij  up  v/  the  iiiiiiimuy,  neither  can  the  coynptiny  he 
fvtf'U  the  liit  of  iti  own  contributoriea,  nor  «.  <  <iui/  call 
tt  made  uftn  lAe  o</<cr  nAordkoMm  tn  reipec<  of  $uch 
$ham. 

A{  jit-al  fnim  u  decision  of  Cliitty,  J. 

The  question  was  whether  the  purchase,  under  a 


kintal,  or  whether  the  ahues  were  kept 
alivi ,  \dth  the  effect  of  increasing  proportiottatciqr 
thf  nihility  of  the  other  shareholders. 
The  facts  appear  in  the  judgment  of  Lindley,  L.J. 
Chitty,  J.,  odd  that  the  aharee  puxohaaed  ware 
extingttidMd,  and  tliat  no  fnribar  call  in  reneefc  of 
th^  amount  unpaid-up  upontlieniooaldbentaaiei^an 
the  other  shareholders. 
The  official  liquidiitor  appeale<l. 

Anntf,  Q,C.t  Jfoujlen.  OX!.,  and  Swin/m  Body, 
for  tihe  ofleial  nqvidalor. — The  company  bad  express 

statutory  power  to  purchasn  its  owii  shnros,  and  they 
are  lu-t  extinguished.  To  hoiti  that  they  are  is  to  do 
an  injustice  by  the  merest  technicality. 

They  cited  l»  rt  Imperial  Cretlit  Ataoeiatiou,  Chcypman 
and  Barkei'$  ease,  U  w.  B. ,  at  p.  338,  L.  B.  3  Bq.,  at  p. 
366 :  CVef  T.  Somermif,  28  W.  K.  34,  4  App.  Cas.  648  : 
Lindley  on  Company  Tiaw,  .ith  ed.,  W5  (where  the 
caws  as  to  indemnity  of  trustees  for  a  company  are 
mnmed  up);  SaunJer"*  rcMr.  12  W.  B.  502;  Trevor  v. 
imt  orth,  ao  W.  B.,  at  p.  140,  IS  App.  Oaa.,  at 

p.  424. 

Byri,^,  Q.C.,  and  Le,i>o)i,  lor  contributories. — 
Tber^  was  a  merger  of  the  shares  by  the  pnrrthatft  A 
coopany  cannot  be  a  member  of  itself. 

Toer  refened  to  sections  3h,  74,  and  196  (sub-sec- 
tioB  4}  of  tlie  Companies  Act,  1862,  and  In  n  Jkonfield 
SiOlUme  Ooat  Co.,  29  W.  B.  768,  17  Gh.  D.  76  (at 
p.  83). 

FuTKtUt  Q'C*,  in  reply.— The  Act  of  Earltamant 
kis  «id  tlist  flie  company  may  pnrdhaie  Ha  own 

ibani.  but  the  r*'<(]>nndi-iit's  argument  comes  tO  fllls, 
tiiet  they  must  say  thut  that  cannot  be  done. 

<htr»  oiiv.  mlt. 


(«.)  fieported  hyAxnoot  IiAinnaiCB,Beq., 


August  10. — ^Lun)l.KV.  L.J.,  delivered  a  written 
judgment  as  follows  i—llie  object  of  this  appeal  is 
to  obtain  an  order  for  a  call  upon  shareholders,  who 
haye  paid  up  their  own  shares  in  full  sim-e  the  com- 
pany was  ordered  to  be  wound  up,  but  whi)  are  said 
to  be  liabln  to  make  gorxl  a  hirge  portion  of  the 
capital  of  the  company,  which  ought  to  bo  forthcom- 
ing for  the  payment  of  polioiee  gnmted  by  the  com- 
pany. The  company  was  formal  in  1849.  ami  was 
completely  registerosl  under  the  Joint-Stock  Com- 
panies Kegulation  Act.  1844  (7  &  S  Vict.  c.  11(»). 
Being  completely  rf  gisti're^i,  it  liocamo  an  incorporatt^l 
company,  but  the  liability  of  its  shareholders  was 
unlimited.  It  was  governed  hy  a  deed  of  settlement, 
Its  o^pttal  waa  £500,000,  divided  into  dOJDOO  shares  of 
£10  each,  and  £2  tOe.  per  share  was  osUed  up  long 
ago,  but  no  more  had  been  called  up  by  the  directors 
before  the  company  wa.H  ordorwl  to  Ixi  wound  up. 
There  waa  power  to  increase  the  capiUil,  but  no 
express  power  to  reduce  it.  Nor  was  there  any  power 
enabling  shareboldara  to  surrender  their  shares. 
There  waa,  howamr,  power  to  fotfeit  abaraa,  and 
power  to  alter  the  regulations.  The  directors  were 
required  to  insert  in  every  policy  a  declanition  that 
the  capital,  stock,  and  funds  of  the  company  should 
alone  bo  liable  to  answer  and  make  ^ood  claims  in 
respect  of  the  policy,  and  that  no  director  or  pro- 
prietor ibonld  be  in  any  case  personalljrliaUe  or  aob- 
ject  to  any  such  daima  or  demanda  or  be  in  any  wise 
chai^ged  1^  reason  of  such  policy  beyond  the  amount 
of  his  share  of  such  capital  stock  or  funds. 

The  directors  were  also  rotjuired  to  keep  three 
funds — ^via,  (1)  the  proprietors'  guarantee  fund, 
which  repreaented  paid-up  capital;  (2)  the  life 
•nuranoe  fund,  which  represented  premiiuna  on 
policies  on  which  no  ivdvan<  es  were  due  to  the  com- 
pany :  tlie  generul  fund,  which  represented 
premiums  on  policies  on  which  advances  were  due  to 
the  company,  and  other  moneys.  There  were  pro- 
visions lor  apportioning  the  profits  accruing  on  tiio 
twolastfoadaoetwecn  the  poliqy-holderapartwipating 
in  proflta  and  the  proprietors,  ^le  mnda  of  the 
company  not  re<iuiri'd  to  answer  immo<liate  claims 
and  demands  were  to  be  invested,  but  the  investment 
clause  did  not  authorize  the  purcha.se  of  shares  in  the 
comx>any  itself.  Life  policies  on  which  no  advances 
were  due  were  made  payable  (1)  out  of  the  life  assur- 
ance fund,  and  (2)  out  of  the  pnqpriotors'  gnarantee 
fund,  to  the  ezcfniaidn  of  the  gmeral  ftand ;  whilst 
life  policies  on  which  advancos  were  due  to  thf 
company  were  made  payable  (1)  out  of  the  general 
fund,  and  (2)  out  of  the  proprietors'  guarantee  fund, 
to  the  exclusion  of  the  life  assurance  fund.  In  1S<)1 
a  sapplemantal  deed  was  executed  altering  the  deed 
of  1845  In  souM  XMpaot^  but  thne  ia  nothing  in  the 
supplemental  ieed  which  reqnirea  notice  on  the 
present  o<xa8ion.  Such  l>eing  the  constitution  of 
the  company,  it  i.ssued  policies  in  the  forms  usually 
adopted  by  insurance  companies  formed  under  the 
Act  of  1844.  limtting  the  lialali^  of  the  shareholders 
to  the  f  unda  of  tiM  eompony.  ia  1800  the  oompany 
ohtained  a  private  Act  of  Pndiaawnt  (S3  ft  24  Vict. 
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«.  GXTii.)  coaUing  it  (amongst  othor  things)  to  invest 
its  own  moneys  in  the  purchase  of  its  own  shares. 

The  company  did,  accordinfjly,  at  various  times 
'i  ftwoon  1S(')(»  and  IRTU,  hny  u]i  s.T'^I  of  its  own 
shares.  At  first  they  were  transferred  to  and  were 
registered  in  the  names  of  trustees  for  the  company  ; 
but  in  ISSl  they  were  traosferreil  into  the  name  of 
the  oompanj  itself,  and  that  is  their  position  at  the 
picsent  time.  Only  £2  lOs.  has  been  paid  up  npon 
these  shares.  In  July,  ISX!),  the  company  was  ordered 
tu  hii  wound  up.  Calls  have  Imi^u  iiiiide  on  the  share- 
holders beyond  the  amount  of  the  shares  held  by 
them.  But.  the  })oIi(){y^lMldprs  being  still  unpaid, 
-they  have  taken  out  a  summons  in  the  name  of  the 
liqnidstor  to  have  a  call  of  £7  lOt.  made  upon  the 
(oinpnny  in  rc8pot!t  of  the  above-montioned  8,781 
slirif  s,  ;inil  to  comnel  the  iiienibers  of  tho  company 
who  i\Y<-  on  the  list  of  contriViutorirs  to  pa\'  tlmt  CJill, 
ttiuouuting  in  the  whole  to  i'<i,>.8oT  1(>9.  ('bitty,  J., 
ilismissod  the  summons.    Hence  this  appeal. 

The  appeal  laiscs  the  following  legal  questions— 
viz.,  (1)  what  would  he  the  rights  of  the  policy- 
bo](](>rs  aj^riinst  the  foiicb  of  the  company  and  apainst 
its  mt-iiibcrs  ii  the  Act  of  1860  liad  not  been  ])Si8»ed  ': 
(2)  How  ttri>  thesr  riphts  affectt'il  liy  that  Act 

In  order  to  an.swer  the  first  of  these  questions  it  is 
n'  c<'ssary  to  read  the  policies  and  to  ascertain  how 
th^  have  been  constraed  by  the  courts.  Tlie  policy 
ttras  this  (leaving  out  iminaterial  parts): — "If  tho 
assured  shall  die  on  or  before  a  particular  day  or  shall 
survive  that  day,  and  he  or  his  assigns  shall  pay  the 
premiums,  then  the  funds  or  other  propf-rty  <>{  tlif 
vomnauy  sliall  be  subject  and  liable,  accurding  to  the 
provirions  of  the  deed  or  deeds  of  settlement  of  the 
oompany,  to  psy  to  the  exeoators,  administrators,  or 
assigns  of  the  said  assured,  within  three  calendar 
months  after  satisfactory  pri»of  of  tho  doath  of  the 
Siiid  assuietl  shall  liavo  been  received  at  the  ottice  of 
the  company,  the  sum  of  •  •  ■  and  such  further 
sum  or  sums  as  shall  ...  be  appropriated  as  a 
bonus  or  as  bonuses  or  as  an  addition  Or  as  additions  to 
this  policy :  provided  also,  that  the  c^tal  stock  of 
the  comjiany,  or  as  much  thereof  as  for  the  time 
being  shall  have  been  sulM^cribed,  and  other  tiie 
stocks,  funds,  securities,  and  jiroperty  of  the  company 
remaining  at  the  time  of  any  claim  or  denumd  made, 
unapplied  and  undisposed  of,  and  not  absorbed  by  or 
required  to  answer  or  meet  any  prior  claim  or  demand, 
or  claims  or  demands,  in  purtuanoe  of  the  trusts, 
powers,  and  authorities  contained  in  tho  said  deed  or 
Ilc»'ds  of  SL'llleiiiL-nt,  shall  alone  be  liable  to  answer 
and  make  good  all  claims  and  demands  upon  the 
OOmiwny  in  respect  of  this  policy  and  all  other 
polidea  granted  by  the  oompany,  and  that  no  director 
or  other  proprietor  of  the  company,  his  or  her 
hsiie,  eatecutois.  or  administrators,  shall,  by  reason  of 
any  policy  of  assuranco  or  instrument  securing 
annuities  .  .  .  which  tiny  director  has  signed  or 
may  sign,  or  upon  any  other  account,  be  iu  anywise 
indi^ndually  liable  or  subject  to  any  diim  or  dentaad* 
or  claims  or  demands,  against  the^  company  beyond 
the  amount  of  the  nnpaid  part  of  his  particiuar  share 
or  shares  in  the  s  liil  cajjital  stock,  or  in  such  parts  of 
the  said  capital  stock  as  for  the  liuie  b  'iiig  shall  have 
been  subscribed/' 

The  true  construction  and  legal  effect  of  policies  iu 
this  form  are  no  longer  open  to  doubt.  They  were 
settled  thirty  or  forty  years  a|o  after  mooh  litigation 
both  at  law  and  in  equity.  The  settled  law  upon  the 
subject,  so  far  as  it  bears  on  the  present  case,  may  be 
thus  expresscnl — viz.,  (1)  the  policy-holders  acquire  no 
charge  at  law  or  in  i'(}uity  upon  the  funds  of  tho 
company;  (2)  their  right  (when  their  policies  booomo 
payable  or  provable  against  the  company)  if  tO  be 
paid  out  of  tho  then  existing  funds  of  the  company. 


including  its  then  unoaHed-up  capital :  (3)  they  have 
no  right  to  call  npon  any  shareholder  to  pay  more 
than  the  fall  amount  of  the  shares  held  by  him  and 

unpiid  up  when  the  demand  is  nuide  upon  him. 

These  propositions  will  Ix?  found  to  bo  the  net 
result  of  the  following  well-known  decisions — viz.,  at 
law.  IMkrt  V.  Merthant  Traders'  Itnan  Aatociati'M,  13 
Q.  B.  960;  ffidkU  t.  DowdaU,  18  a  B.  2;  and  A'tfisr 
V.  Accitmulatirt  Antumtirr  Cn.,  G  W.  S.  12,  3  C.  B. 
N.  S.  I.jI  ;  and  in  equity.  Lord  'J\tlb"t'»  ra»<,  .»  I)e  G. 

&  .S.  '.iSti;   L(tir  V.  Litinloil  1  ndi*ptiUthlr  l.ii'    /'t,;i  1/ 

3  W.  K.  154,  1  K.  &  J.  22:1  ;  Ihirl.,A,n'.- .  ,  4  K.  A:  J. 
517,  sub  wnn.  In  re  Atlntnunn  A'^i-rm,"  »'•>.,  K<  jxirte 
J^ritu-tof  \lale$  AetnroHec  Co.,  (i  W.  £.  Kii ;  and  /«  re 
Albrrt  Life  A$$Knntr  Co^  Brttt  case.  IS  W.  R.  688, 
784,  L.  R.  0  Eq.  700. 

For  the  purposes  of  this  decision  the  first  ])roiiosi- 
tion  is  tho  more  iuiportant.  The  non-existence  of 
any  charge  on  the  funds  of  the  compaiiv  was  finally 
deterujined  bv /"  State  Fire  lin^urnho  <'<>..  11  \V.  K. 
74G.  1011, 1  Hera.  &  M.  4d7,  1  De  G.  J.  &  .S.  (j;U,  and 
since  J9^7r«  nwe  has  nevei',  I  believe,  been  questioned. 
In  MVa  mK'  Lord  Hafherley  'then  Wi  .,1.  \.v:  said  : 
■■  It  has  been  R<?ttlcd  in  these  c:ascs  that  there  is  iiu 
equitable  charge  upon  the  a«»set.s.  It  is  a  mf  iv  debt. 
.  .  .  The  words  of  the  policy,  m-  <! mbt,  furnish 
a  very  plausible  argument,  but  the  rati'  n  A  conclnskMI 
is  tliat  they  did  not  make  the  amured  the  nun^asjBe 
of  any  particular  iwit  SO  M  to  entire  him  to  take  Ihe 
assets.  It  merdy  indiontes  a  mode  by  whieh  he  is  to 
be  paid." 

Bearing  that  in  miud  I  pass  on  to  the  seoood 
qufmtion,  viz.,  the  effect  of  the  QMcial  Act. 

The  imiiortfuit  <  <  li  >n  is  the  2lit,  butthe  37th  Inm 
also  to  be  considered. 

By  section  21,  **  It  shall  be  lawful  for  the  directors 
of  the  c  itnpany  to  lay  out  and  invest,  in  tlie  name^of 
the  comjiany  or  otherwise,  all  or  any  part  of  the 
money,  funds,  or  property  of  the  company  in  and 
upon  such  real  or  Government  securities,  or  debenturea 
of  any  chartered  or  incoq>orated  companies  or  1)  ).lies, 
which  at  the  time  of  making  the  purchase  shall  be  in 
oourse  of  payment  of  dividends  upon  their  i>aid  -up 
capital  originally  subs<ril)ed,  or  in  tbi'  purchase  of 
tlie  stoc  k  of  the  Governor  and  Company  of  the  Bank 
of  England  or  the  shares  or  jKiiicies  of  the  company 
or  the  bonuses  declared  thereon  either  together  with 
or  separately  from  the  sum  assured  by  the  policy,  or 
in  the  purchase  of  policies  of  any  other  assurance 
society  or  company,  or  annuities  for  yeu 's  or  for  the 
life  or  lives  nf  ;iiiy  iiiTsun  or  persons  or  for  any 
shorter  period,  whether  depending  on  a  life  or  lives  or 
not,  or  in  the  purchase  of  all  or  any  of  the  above 
stocks,  funds,  securities,  sharsfl,  poUdes,  or  annuitiea, 
and  of  any  reversionary  or  other  mterests  in  any  of 
them  r«>spectively,  at  or  for  sneh  price  or  price;  and 
in  all  respects  as  tho  directors  of  the  company  "ihall 
think  lit  ;  uiul  also  to  lend  and  advance  in  the  name 
of  the  compiuiy  or  otherwise  all  or  any  part  or  parts 
of  the  money,  funds,  or  propertj-  of  the  company 
npon  all  or  any  of  the  securitiea  aforesaid   .  . 

It  is  impossiDle  to  read  this  section  without  coming 
to  the  conclusion  that  the  company  was  authorized  to 
buy  its  own  shares.  l!u*  what  does  tliat  necessarily 
involve  r  It  involve;  the  j)urchase  of  jiart  of  tho 
capitid  for  the  benelit  of  the  holders  of  the  rest  of  the 
capital,  /.«•.,  it  involves  a  reduction  of  cajntal. 

That  again  alters  the  relative  proportion  of  profits 
to  be  divMed,  and  of  the  nnmbn*  of  shares  amongst 
which  they  are  to  be  apportioned.  It  is  impossible  to 
read  the  section  in  such  a  way  ivs  to  increase  tlir» 
liability  of  those  tnembers  who  were  to  b*-  benetited 
by  the  investment  or  purchase ;  and  yet  this  would 
be  the  result  if  the  appdlant's  construction  is  right. 
According  to  that  comtmetion,  the  sharea  bought 
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bv  the  lOmjMiny  ou;^ht  to  h»:>  treated  b>«  subsist- 
ir.^  iiiil  lis  h>-lil  liy  a  trust for  the  cuiiiiiany. 
But  it  this  were  50  the  truutee  would  be  liable 
in  the  event  nf  a  winding-up  to  a  call  d  £7  10a. 

rAu9t  mad  the  membns  <A  the  oonMiqr  would 
IbUe  to  indemnify  bim.  and  thdr  liaDOity  in 
thit  resi)ect  wmiM  bp  miliinitej.  So  that  the 
rrfult  would  Iw  that,  iiisffiid  of  Ix'tietittinfj  thoin, 
s  aaijtst  seriou-J  burden  woulil  i..^  imjio^fHi  upon  thrni. 
jjoch  ft  oonatmotion  of  section  21  is  quite  iuudinissible. 
A  ndneiMm  of  «qpital  h  a  neowauy  consequence  of 
t  ilalKtoiT  power  enaUing  a  company  to  invert  it^ 
«mH$  m  the  purchase  of  its  own  ahaxes. 

But  then  relianee  is  i>laceil  on  sectioill  37,  which 
providi'S  that  "  nothing  in  this  Act  contained  shall 
extend  or  Vie  construed  to  extend  to  incorporatj^  the 
confMDT.  or  to  relieve  or  ditchar^  the  company,  or 
nyof  t^c  members  themof,  from  any  respunHibility, 
<xmtnei,  duty,  or  obligation  whatsoever  to  which  by 
law  they  or  any  of  them  now  aie,  or  at  any  time  here- 
pfter  may  ht\  subject  or  liable  as  l)etween  the  coni- 
T^y  and  others  ;  and  all  oontracti,  either  express  or 
implied,  and  made  or  to  tie  nuide,  ud  all  present  and 
tatm  liabilitiee  of  uy  penon  being,  or  who  shall 
fcoMftar  be,  a  member  c»  tiie  company,  with  or  to 
the eoapany,  or  any  ]i<'iHon  iti  tnmt  for  th<'  company, 
cr  for  the  use  or  benefit  thereof,  shall  have  such  and  the 
same  op.  ration  and  effect,  and  be  attende*!  with  such 
and  the  same  legal  consetiuences  in  every  res^Kict,  as 
if  luch  person  had  not  been  such  memba." 

Iheobjeotof  this  wetioii  is  plain  anoogii;  it  was 
to  tttssma  the  milndted  ImbilRy  of  the  shareholders. 
The  wvtion  confers  no  new  riphts.  It  saves  rights 
which,  hut  for  the  Act,  would  exist,  atid  it  is  so 
worded  as  to  apply,  not  only  to  the  holders  of  r>olioie8 
Li^vufd  before  the  Act  paswd.  but  also  to  the  holders  of 
{■olicies  issued  afterwards.  What  effect,  tiien,  has  it  on 
the  holders  of  policies  issued  by  the  company  r  If 
they  had  had,  independently  of  the  Act,  lui  c<juitable 
charge  on  the  uncalled  ut>  capital  of  the  company, 
that  charge  would,  I  think,  have  been  preserved,  and 
the  appellant  would  have  i>een  right,  and  niuchinery 
woola  nave  had  to  be  found  for  giving  effect  to  their 
ri^iti.  But  tticm  was  no  meh  charge,  and  that  is  the 
ihort  and  conclusive  answer  to  the  appdlant's  case. 
The  policy-holders  remain  what  they  always  were — 
viz.,  ur.'M-i  iind  cnxlitors  of  the  i-ompany  with  the  funds 
uf  thecoupany  applicable  to  their  payment.  But  these 
funds  do  not  include  capital  extinguished  by  statutory 
anthority.    The  appeal  must  !>«  dismissed,  with  costs. 

Lopes,  L.  J. — I  have  bad  an  opportunity  of  reading 
the  judgment  which  hai  jvst  DMO  ddiv«red,  and  I 

entirely  agree  with  it. 

A.  L.  Smith,  L.J.    I  also  agrte* 
Appeal  diamitttd. 

Solicitor  for  the  official  liquidator,  J<imf»  Jtobinson. 

8olicitof«  lor  the  ooatnbutocies,  Jlqpbum,  Sou,  Jk 
CMiffe. 


July  11,  IS92. 


Prom  Q.  r.  Div. 
(Lonl  £sher.  M.Ii.,  aud  ^ 
Bemm  and  Kay,  L.JJ.} ) 

Fit  re  Gkey. 

iklUelkr—Dim:ij/inMrij  j'uritdictioH  —Order  fur  patfuunt 

.1  f'lirilor  rtrri'i-fl  n  ginii  iif  innnni  for  and  im  hfhalf 
</ a  '■iifiit,  hut  '•fiiiinf  fl  fi>  ntain  th'  trfm/' ,  <m  thr  ifroiiitd 

(«•}  Beported  hy  F.  O.  Bucxeb,  Esq.,  Banister-at- 

Law. 


fhitt  /(It  hill  itf  r.mi$  nmi'iiiitfd  to  a  fiiriftr  itinn.  The 

!  i'Ut  lO'i-d  tic-  filiritor  fur   ih'    ImiIhui-    ■'■hi'  U  /it'  idlr'ifni 

0>  !»■  du>  to  himajtrr  mukiiiif  u  proper  dtduction ybrootts, 
and  ohtainnl  jtubjtiutnt.  The  Jitdgmmt  ieiitg  inefeetive, 
the  client  (ipj-h>d  to  the  court  for  a  sammary  order  on  the 
u^ieitor  to  jxt  i/  over  the  mmiej). 

fT'Jd  [rfrritiiu;]  tUr  dfi^inn  «/ Grantham  <t«(/ Charles. 
JiJ.I,  that  thf  I'lu  t  of  u  jadiiim  ut  harimj  btt  u  obtained  hy 
t>,'-  i-firat  aijaimt  thr  H>liritvr  did  not  jWi  rent  the  eWft 
from  exercitiug  it»  diaciplitutru  juritdielioH, 

In  le  Corbet  Daviai,  15  IT.  A  4ft,  netfutlowtd. 

Appeal  from  a  dednon  ol  a  difinonal  oottrt  (Ocan- 
tham  and  Chailet,  JJ.)< 
H.  A.  Grey  was  rendiMtd  as  a  solicitor  to  act  lor 

the  plwntifT  m  an  action  for  the  price  of  goo<l9  sold 
and  deUvere<l.  Judguicnt  was  obtained  for  £"2t;8, 
jinil  that  sum  was  received  by  the  solicitor  on  bchidf 
of  his  client.  The  client  applied  to  the  solicitor  to 
pay  the  money  over,  but  he  refused  to  do  so,  on  the 
gxoinid  that  his  bill  of  ocats  amounted  to  a  larger 
sum.  The  dient  tben  oommeneed  an  action  against 
the  solicitor,  alleging  that  there  had  been  a  special 
agreeiiu  nt  b<'tw(!en  tliem  that  the  solicitor  should 
only  charge  cost*  out  of  jjocket  and  a  commi.ssion  of 
five  per  cent.,  and  claimmg  the  sum  of  £lo(i  as  the 
balance  doe  to  him.  The  client  obtained  a  verdict 
and  judgment  for  £15<},  uid  issued  a  writ  of  f.  ft. 
It  appeared  that  the  solicitor  had  given  a  bill  of  sale 
of  hi-j  good  ;,  and  the  judgment  rcuMiiii'd  unsatisfied. 

The  client  then  applied  to  the  t^ieen's  Bench 
Division  for  an  order  compelling  the  solicitor  to  pa; 
the  money. 

The  Divisional  Court  refused  to  make  an  order,  on 

the  ground  that  the  client,  having  obtained  a  j»dg- 
nient  against  the   solicitor,   was  precluded  from 
resorting  to  a  disi  ijiiiuary  remedy. 
The  client  apiujaled. 

French,  Q.c.  (. I '  ori/ with  him),  lor  the  appellant. — 
Tliis  is  a  catc  in  wliich  the  CO  art  ought  to  cm  rcise 
its  disciplinary  juiisdiction  by  ordering  the  solicitor 
to  pay  the  sum  which  is  due  from  him.  The  money 
has  not  ceased  to  bo  due  from  him  as  a  solicitor, 
although  it  is  also  due  from  him  as  a  jndgmant 
debtor. 

They  referred  to  In  rr  Frrdon,  )!  W.  R.  804,  11 

Q.  n.  I>.  olo:  /-<  )'  l>u-U.,i.  -.Vl  \\.  K.  -JiU,  12Q.B. 
I).  44  ;  and  la  re  (JitrUt  Jhivtm,  1<>  W.  K.  4G. 

lieddalt,  for  tiie  solicttor. — ^The  original  debt  has 

been  converted  into  a  jiidgmetit  dolit.  and  the  judL'- 
nn  nt  di-lit  is  not  due  ftoni  the  soHi  it n  in  his  capiicily 
as  an  ctlHccr  of  the  court.  The  i-'uirt  may  punish  him. 
but  it  may  not  order  him  to  pay  tliis  sum  of  money  : 
fn  re  Corh't  Dm  iit. 

He  also  cited  Jn  re  ItaU,  L.  B.  8  C.  P.  104,  21  W. 
R.  Dig.  243. 

Lord  EsHEE,  U.It.— The  proper  way  of  dealing 

with  thi*  <•  i-'o  is  to  deal  with  it  on  the  principle  laid 
down  in  the  case  of  In  rr  Fr'tton.  whirh  was  recog- 
nized and  aiiprovisl  of  in  the  case  of  ///  Ihttileif, 
The  principle  is  this.  The  court  has  a  pLH:uiiar  juris- 
diction fnver  solioitora,  as  ofticei-s  of  the  court,  iritfcih 
it  has  not  over  anyone  else.  It  is  given  because 
solidtors  have  great  powers  and  privileges,  and  the 
object  of  it  is  to  enforce  linnouraMc  t Dnduct  towards 
clients.  Tin  })ower  exercist-d  undi  i  this  jurisfliction 
is  a  disciplinary  j>ower,  not  one  for  the  purj.oso  of 
enforcing  legal  rights.  If  a  solicitor,  as  a  solicitor, 
obtains  money  by  process  of  law  for  a  client,  then, 
quite  irrespective  of  legal  liability,  he  is  bound  to  hand 
It  over  to  the  client ;  and  if  he  spends  it.  or  refoses  to 
hand  it  over,  he  commits  an  offf  tice  against  th« 
honour  of  his  profession,  and  ccnues  within  the  court's 
disoiplinwy  juiisdiolion.    When  this  soHeitor  kept 
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Itack  this  money,  he  must  have  known  he  had  no 
rig^t  to  it.  No  doubt  the  client  had  a  lesal  claim  to 
it.  Bnt  the  breach  of  dat>'  of  which  the  nolidtor  was 
guilty  was  an  entirely  sepantte  thinf;  from  the  legal 
right  of  the  client.  The  client  brouffht  an  action  and 
reco^'i-red  judgment.  The  oflo  t  of  this  was  that  the 
debt  due  to  him  oeaaed  to  be  a  debt  for  money  had 
and  MoeiTed,  and  beoamc  s  judgment  debt.  But  the 
oonduot  ol  the  solicitor  was  not  altered.  The  client's 
legal  remedy  is  altered ;  but  the  disciplinary  power  of 
till  i  uurt  ovL'i- the  solicitor  is  not  taken  ii\v;iy. 
were  referred  to  Jii  re  Corbtt  Jhu  ies.  It  certainly  looks 
SB  if  tlie  ooort  tlura  thought  that  under  such  circum- 
■tMiMi  the  punitivt  jimadktion  ol  tbe  ooort  wm 
taken  away.  But  that  tras  dedded  Iwbro  the  oQnr 
eases  which  have  been  cited.  If  it  is  inconsifl- 
tent  with  then).  I  think  it  must  be  taken  to  be  over- 
ruled. We  were  also  referred  to  In  v  Hull.  But  that 
case  decided  that,  where  there  is  a  judgment,  so  long 
as  that  judgment  stands  the  court  wm  not  exercise 
its  disoibluianr  inrimHaiaftn-  if  thflM  is  notlitnK  to  show 
liiat  eanontum  will  not  h&  eflhuUvi»  Bnfe  icwaa  not 
hM  that  the  court  would  bold  flidr  hands  where 
judgment  is  ineffective.  I  am,  therefore,  of  opinion 
that  the  court  had  jurisdiction  to  in  iko  an  oider 
against  this  solicitor.  The  court  ha%'ing  jurisdiction, 
it  is  a  matter  of  discretion  how  it  should  be  exercised, 
la  determining  this  mwrtion,  the  iaet  d  a  indgmant 
haTing^  been  oUainea  n»7  wdl  be  taken  uto  oon* 
sideratiou  as  one  of  the  circ  umstances  of  the  case  ;  for 
the  court  will  not  allow  a  solicitor  to  be  oppressed.  I 
am  of  opinion  that  the  projver  order  to  make  is  that 
the  solicitor  do  pay  the  money  within  a  month,  but 
that  the  client  in  the  meantime  shall  not  jroeeed  on 
hi.s  judpnent  without  ftirther  order. 

BowEX  and  K.VY,  L.JJ.,  concurred. 

J/'2>ealaUowed, 

SoUdton  lor  tiw  afipellanti  Leggaitt  BHKntleiu, 

Cv. 


Jvlj  6,  1802. 


From  Q.  B.  Div.  ) 
n«id  Esher.  M.K.,  and  [ 
Bowen  and  Kay,  L.JJ.)  ) 

So\'EREiax  Lira  Asdi-itA.vcii  Co.  r.  DouD.  (a.) 

t!otiti>anff     Winding-up — Set-off — MithKd  tftUtt  W 

tt«alini/» — Life  iiuiirtnice  nrhtjtnuy — Action  for  money 
leiit—IMeM  -Banh-rnptcii  Act,  1883  (46  <t  47  I'id.  c. 


1S70  (3.-}  .C-  3^  I'id.  r.  104 ^ 


/(/  .itignst,  1HK7,  a  prtilittu  nus  }>rr^eiitffl  /irr  the 
ivinding  up  of  the  plaintiff  cwnjutntj.  In  May,  1888, 
ttco  ptAicie*  held  by  the  de/eifluut  in  Ihr  jtluintiff  annjiany 
matured,  and  the  amount  infuriil  tiitrrhy  btrame  jmynble 
bg  Vte  jilnintiff  annpany  to  the  defendant,  Thtte  policie$ 
had  btcii  i<r>-viou»ly  nuiyned  hy  the  defendtmttn  the  plain- 
ii'Dij-nii/  u«  trciirityfor  I'MiitJ'  t'>  liiin,  irhirh  Jikih^  hn'l 
iiid  littii  rriilid,  liidu/y,  1SS9,  ((  n  inilliiii-ni)  imlir  ifUM 
ntade,  ana  in  April,  185M(,  </  ihc!  uf  nvvinnjemeut  vas 
entered  into,  under  the  Joiid-Stock  Companies  Act,  1870, 
hrtwen  the  plaintiff  company  and  the  Sun  Life  Atntr- 
antr  Co.,  whereby  it  wat  provided  that  the  policies  of  the 
plaintiff  company  should  he  tran$ferrtd  to  the  Sun  Co., 

and  that  the  holder*  of  jxilii  irit  in  thr  phiiiiliff  r<,)n}>fiiiij 
shovid,  in  full  mti»f(irtion  of  all  claims  tipau  thr  jilnin- 
tiffs,  accrpt  certain  reducetl  paymeut»  frwn  the  Hini  ('". 
This  drtd  of  arrangement  mu  agreed  lo  a  ttati^«ry 
majority  of  j>olicyholder»:  but  the  dtfeiukmt,  whoie 

((I.}  Rojiortcd  by  F.  O.  Bommox,  Esq.,  Bairieter- 

at-Law* 


}tolieie$  had  matured  before  the  date  of  the  deed  of 
arrangement,  did  not  aetent  to  it.    The  plaintiff  com- 
pany, by  its  Ivpiidator,  in  Deretnber,  1890,  fucil  the 

defendant  for  thr  ttans  hut  ^  him. 

IHd  {iijfirmiuij  thr  ,lrr,.,,.„  >f  Charles,  J.,  40  H'.  B. 
443),  that  the  defemlfitit  i,-</.,  intithd,  by  way  of  dejence 
to  the  action,  to  set  off  the  uinoutU  due  oh  his  polidm 
against  the  dM  owing  by  him  to  the  eompoNy  ;  Maf  the 
defeiulant  did  not  belong  to  the  clou  of  creditors  wAo 
ai/rerd  tn  th>  deed  of  arrangement,  and  tltat  he  WM  not 
'  '  ■'.  '"•(/  that,  therefore,  it  did  tut  Dperateoa  a 
!^''xnr  I'f  II, ^  ■laim  ayaimtthe  rumpum/. 

Ex  part<«  Price.  In  re  Lankexter,  23  IT.  A  844^ 
L.  11.  10  Ch.  App.  048,  distingui^L 

Appeal  of  the  plaintiff  company  from  the  judgment 
of  Charles,  J.,  40  W.  H.  443,  at  the  trial  without  a 

jury. 

The  action  was  brought  to  recover  the  amount  of 
two  loans  of  £oT0  and  KKK),  with  interest.  TIlA 
facts,  which  were  not  in  dinote,  were  as  foUowa : — 
On  the  5th  of  Vebmary,  187^,  the  defca^hnt  effected 

with  the  plaintiff,  who  were  a  lif-  insuraiico  com- 
pany, two  ix)licie«  of  £1.000  each  ujM>n  his  own  life, 
whereby  the  amount  insured  was  to  bo  payable  to 
him  if  he  was  living  on  the  7th  of  May,  or  to 

his  executors  if  he  died  before  that  date.  In  IHSO^ 
and  1887  he  obtained  from  the  plaintiff  oompany  loans 
anuMmting  altogether  to  £1,170,  and,  hy  way  of 
security,  he  mortLra^'od  to  the  phtotfCa  aaoretaiy  hia- 
two  policiea  of  insunince. 

On  the  .jth  of  Augiwt,  1.SS7,  a  petition  to  wind  im 
the  plaintiff  company  was  presented,  and  on  the  'inSi 


of  September,  1887,  a  provisional  liquidator 
wpointed.  TbA  defendant  eontinned  to  pay  his  pre- 
nunma,  and  on  the  Tth  of  May,  1888.  the  money 

insured  by  his  two  policies  became  duo  to  him. 

On  the  3(>th  of  July,  1889,  a  wiudiug-up  urder  was 
made,  and  iu  Septambar  of  tint  year  a  liqnidatoir 
wa.s  appointed. 

Onthellthof  .^ril,  1800,adeedof  amngementwB» 
made  under  the  Joint-Stook  Companies  Arrangement 
Act,  1870,  and  sanctioned  by  Uie  court.  The  defendant 
did  not  as.sent  to  tlio  arrangement.  The  deed  of 
arrangement  providec^  that  the  policies  in  the  plain- 
tiff company  on  the  4th  of  August,  1887,  wereto1>» 
transferred  on  agreed  toms  to  t£e  Sun  life  AmuiUmw 
Co.  Clause  1  provided  that  tlie  Son  Co.  ahoold  Istne 
new  policies  to  nolders  of  policies  which,  if  sulisif^ting;^. 
woold  not  have  matured  by  the  ith  of  Aujfust.  l>f>0, 
guaranteeing,  Wr^l,  the  j.ayment  ou  doatli  "r  othei 
time  Specified  in  the  jxjlicy  of  the  reduced  sum  set 
aflainst  the  policy-huldor's  name  in  the  second 
sdiedule  to  the  deod:  and,  seoondly,  tiM  payment  at 
such  times  as  afownaid  of  a  eertain  diTi^Umd'  pajrabia 
out  of  the  assets  of  the  plaintiff  company.  Clause  '2 
provided  that.  "  as  to  the  policies  of  the  Sovereign 
Co.  wlueli,  hut  for  the  said  winding-up  order,  woiud 
have  matured  between  the  4th  of  August.  1887.  and. 
the  4th  of  August,  18D0,  the  Sun  Co.  will,  within 
one  month  after  proof  of  death  and  of  title,  make  tike 
said  leduoed  payments  to  tibe  repreaentativeo  of  anoh 
policy-holders  or  their  assigns,  and  on  Ilia  aame 
terms  and  conditions  as  if  such  j)olicy  had  been  a 
subsisting  pohcy,  and  had  matured  after  the  4th  of 
August,  ls!N)."  By  clause  7  it  was  provided  that  the 
liquidator  would  irom  time  to  time  "pny  over  oc 
transfer  to  the  Sun  Co.  all  snob  parts  of  the  aj^eti  of 
the  plaintiff  OOmpany  as  woald  be  properly  applicable 
ti>  meet  the  claims  of  tlio  policy-holders  of  the  plain- 
tiff compauy  who  were  such  on  the  4th  of  August, 
18h7,  and  by  clause  II  it  was  provided  that  all  anoh 
last-mentioned  policy-holdeis  diould  accept  the  pro- 
visions of  this  deed  of  arrangement  in  foU  satiBfaonon 
of  all  claims  on  the  idaintiff  oooipany  and  Uio  aaoet» 
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:kreof.  The  deed  further  provided  that  the  wmdiug 
q)  ibould  be  oontinucd  so  far  aa  ndglit  tie  neoowry 
tOKttk  th«  t^ts  of  all  parties. 

h  December,  1800,  the  plaintUP  oompany,  by  the 
liquidator,  brought  this  action  to  recover  the  sum  of 
ilMo  VM.  .'kI.,  being  the  amount  of  the  above- 
Bentionfd  L  ian.s  iind  ink'rest  thereon. 

Ibe  defendant  pleaded  a  aet-off  of  the  money  which 
•M  payable  to  him  by  the  plaintilf  ompsny  in 
MMOt  of  his  two  policies. 

Ghadea,  J.,  gave  judgment  for  the  <lefendaat,  and 
^  plijiitifi  appealed. 

Dudlry,  Q.C.,  and  //><U  Tlu-lal  Atkin^vn  \vith 
iii«n\  for  the  plaintifFs,  contended  that  the  dei'd  of 
utui^iuent,  which  was  binding  on  the  defendant, 
ittnu^  been  sanctioned  by  the  court,  releeaed  the 
jhintiifs  from  all  liability  on  the  defendant's  polidee. 
Ml  diAt,  therefore,  the  defendant  had  no  right  of 
ttrtS ;  secondly,  that  the  defendant  could  not  prove 
on  his  policies  until  he  had  redeemed  tium  ay  the 

payment  of  the  loans. 

Thej- cited  Er  jtartr  Pricr,  In  re  Lu„;.'sf.r,  I'^W.  R. 
41,  L  B.  10  Ch.  Ajpp.  648;  /«  rc  A$jihaUic  Wood 
hstmeiU  Co.,  Zm  and  €^nutn*t  «a«e,  33  W.  R.  51S, 
»Ch.  D.  216:  Er  i^rt,'  rahUcoU,  In  Ilnrt,  Wl 
W.lL  3yti,  25  Ch,  D.  71(i;  lurtSoiUh  KtMuujton  Co- 
'fcratfK  Soeietg,  29  W.  B.  (MS,  17  Gh.  D.  161. 

'>•(  './<,  Q.r'.,  and  Jlfoffun  Smith,  for  the  defendant, 

■*«-re  not  called  on. 

I>ord  Ehher,  M.R. — In  this  case  an  insurance  com- 
fATiy  which  is  in  liquidation  has  brought  au  action 
py  it«  hquidator  for  money  lent  to  the  deftnduit 
before  the  company  went  into  Hqnidatioti.  The 
defogdant  sets  up  as  a  defence  that  he  has  a  right  of 
«t-eff  against  the  company,  or  against  the  liquidator, 
;r  against  IrKitli.  On  that  defent'  it  has  been  con- 
SMide<i  for  the  conijiany,  first,  that  tlif  defendant  has 
DO  right  of  set-off ;  and,  .secoii<lly,  that  hie  daim 
tpiatt  the  company  has  been  released. 

The  first  point  to  eouider  is.  wlmt  urBl  destroy 
ri^t  of  sot-off ;  when  an  action  is  brought 
fer  a  debt,  will  the  fact  that  the  plaintiff  is  in 
lifjaidation,  and  that  tlic  action  i«  brought  by  the 
trustee  in  bankruptcy,  dc-stroy  the  right  of  set- 
■  ff  and  compel  the  def<mdant  to  prove  his  debt  in 
the  bankmptoj  P  What  would  have  been  the 
ol  Ae  paitwa  under  the  old  law  hi  such  a  ease?  A 
trtftee  brings  an  action  to  recover  a  dobt  duo  ;  a 
»et-off  is  pleade«l,  and  it  is  suggested  that  it  would 
Lavf  lieen  a  good  replication  that  the  banki-upt  could 
Cfflly  pay  one  shilling  in  the  pound,  thus  wiping  out 
^  set>off  or  reducing  it  to  one  sbilUng  in  the  pound. 
It  it  (Bongh  to  mj  that  such  a  thing  was  never  heard 
ft  The  ncht  of  set-off,  being  the  right  of  a  defend- 
int.  can  only  arise  when  an  action  ha-;  hen  brought, 
-nd  is  the  right  of  a  d*'fendant  to  set  oti  a  d«'bt  <lui!  to 
luii  from  the  phtintiff.  and  it,  therefore,  assumes  the 
existence  of  a  debt  from  the  plaintiff  to  the  defendant. 
Ibe  fact  of  the  plaintiff's  bankruptcy  cannot  do  away 
"rith.  a  debt  due  to  the  defendant;  the  defendant 
;  P  Tes  in  the  bankruptcy  for  the  whole  debt  f  hinirfh 
'j^  ii  prevented  from  getting  more  than  a  c<  stain 
'Ur.  of  the  onsets.  Therefore,  when  the  trustee  in 
ijinkruptcy  brings  an  action  against  the  bankrupt's 
'  '<^tor,  tiie  latter  is  within  me  very  terms  of  the 
"lie  as  to  eet-oC  Therightof  set-oiFisapIeftin  bar, 
Jlfl  although  it  may  be  true  that  the  defendant  is 
iadebt*d  to  the  plaintiff,  yet  as  the  plaintitf  is  also 
'-^  lebtor  of  the  defendant  to  the  same  or  a  larger 

•'^  unt,  that  bars  the  plaintiff's  right  of  action, 
■^inkrupt^,  thenioie,  ooes  not  aArtthe  ri|dit  of 

fwBeriytbeUndi  of  debte  whidi  could  he  sal  off 


wore  limited,  but  section  ;J»  of  the  Bankruptcy  Act, 
iss;>.  hiis  eidarged  the  subject-matter  of  the  plea, 
although  it  haa  not  altered  the  inoidente  of  the  oght. 
In  the  present  case  we  haw  to  eounder  wbetiier  the 

defendant  had  a  right  of  set-off  when  this  action  was 
brought.  The  company  are  suing  for  money  lent  by 
them  to  the  defendant.  The  defendant  admits  that  the 
money  was  lent,  but  says  that  at  the  time  when  the 
action  was  hrooght  the  company  were  indebted  to 
him  in  an  amount  greater  than  his  debt  to  the  com- 
pany, and  that,  therefore,  he  has  a  right  of  set-off. 
*Vere  the  company  iniii  lite<l  io  the  defendant  at  that 
moment  ?  Under  the  defendant's  jK)licy  of  insurance 
the  oompany  agreed  to  pay  the  defendant  a  sum  of 
money  at  a  date  which  had  arrived  at  the  time  the 
action  was  brought,  therefore  flie  oompany  were 
indebted  to  the  defendant.  His  was  not  a  future 
claim,  Vtut  was  a  oliiim  at  that  time  for  a  definite 
ascertained  amount.  The  conipany  and  the  defendant 
were  mutually  indebtetl  Ui  one  another.  The  bank- 
ruptcy of  the  company  would  prevent  the  defendant 
from  getting  the  whde  £2,000  due  on  his  policifle, 
hot  it  does  not  aflhot  the  defendant's  right  of  set-off. 
It  is  said  that  our  decision  is  contrary  to  the  case  of 
Kxjxirtr  Pricr,  III  n  ^^T,  but  the  distinguishing 

feature  of  that  ca.se,  as  was  poiutt  d  out  in  //»  re 
Aifihaltic  Wood  Pacenutut  (.'o.,  is  that  there  was  no 
action  at  all,  and  the  only  rights  considered  were  the 
lights  of  proof  in  haaicriiptev.  It  is  notneoesssry  to 
oonrider  what  this  def^dant's  rights  woidd  have  been 
if  there  had  been  no  action,  and  if  the  proeeedings  had 
been  in  bankruptcy  ;  but  we  liave  to  consider  what  are 
his  rights  in  this  action  only,  and,  in  my  opinion,  he 
has  a  right  of  set-off,  which  is  a  bar  to  the  plaintiff's 
chum.  That  is  in  accordance  ^th  the  caee  of  In  re 
A$phaltic  Wood  Pavanvnt  Co.,  and  is  not  in  conflict 
with  Ex  parte  Prkc,  In  n:  lAiiOiester. 

The  defendant  is.  therefore,  entithid  to  the  benetit 
of  his  set-off  unless  the  plaintiffs  can  show  that  tlie 
debt  which  the  defendant  ^^ishea  to  m  t  up  has  been 
released  as  aninst  them.  That  de).>enais  on  what 
happened  at  ue  meeting  of  the  pohcy-holders,  md 
on  whether  it  can  be  said  that  that  binds  the  defendant 
and  {jrevents  him  from  saying  that  he  has  released 
the  plaintiff  company.  With  regard  to  tiie  meeting 
wo  must  coQsiacr  the  persons  who  are  to  be 
summoned  to  it  and  who  are  to  be  dealt  with  as 
different  classes,  and  vre  mnst  consider  the  state  of 
aflkite  at  the  date  of  the  meeting.  The  Act  of 
1x70  says  that  the  persmis  to  be  summoned  to  tlw 
meeting  are  creditors,  and  are  pensons  who  can 
be  divided  into  differeut  classes,  though  the  Act 
itself  does  not  define  the  classes.  But  the  reason  of 
this  division  into  classes  is  because  the  different 
classes  of  creditors  have  diffisrent  interests,  and  there- 
fore, if  a  different  state  of  ftots  exists  amongst 
difFcrent  creditors,  which  difference  may  affect  their 
juinds  and  judgment,  they  must  be  divided  into 
different  classes.  In  the  present  case  the  persons  who 
were  summoned  to  the  meeting  were  policy-holders 
whose  policies  were  to  be  dealt  with,  no  monev  was 
at  that  time  due  to  them  on  their  policies  and  they 
had  no  cause  of  action  against  the  conipany.  But 
the  defendant  was  in  it  then  a  policy-holder,  because 
his  policy  ha<l  been  fulfilled,  and  he  was  a  creditor 
of  the  company  for  the  amount  of  the  policy  :  he  had 
a  vested  cause  of  action,  and  the  policy-holders  had 
none,  and  it  is  obvioos,  tbenfore,  that  his  inteiest 

was  differeut  frnm  that  of  persons  whoso  ]X)licieS  WSTO 
still  unfulfilled ,  and  he  cannot  be  said  to  have  been 
in  the  same  class  .i^  tliose  who  were  summoned  to 
the  uucting.  Conse<iuently  he  is  not  bound  by  what 
took  place  at  that  meeting. 

The  jad«nent  of  ChaniBa,  J.,  nmst  be  affirmed.  I 
think  that  ne  was        in  holding  that  seotitm  38  of 
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the  Bankniptcy  Act,  1hh;J,  does  enlarge  the  sabject- 
matter  of  thu  rij^ht  of  set-off.  I  think  that  in  thia 
case  tliern  might  possibly  hnvi-  bet-n  a  sot -off  apart 
from  tb<'  statute,  but  if  the  right  dei>ends  upon  the 
statute,  I  urae  with  the  jiu^ment  of  Charlw,  J., 
tiuit  fh*  dtfioM  it  vnOMt  to  ih«  dafrndbttt,  Mid  ii 
a  Imt  to  fhe  action. 

BowKX,  L.J. — I  am  of  the  8am>>  Mjoniuii.  Tin's  i> 
an  a<:tion  for  money  lent.  The  deft'inlant,  by  way  of 
defence,  says  that  he  ia  entitled  as  against  the  plain- 
tiff compaiiy  to  treat  aa  a  aet-off  money  doe  fxwa.  the 
company  to  him  on  Us  policies,  whidipoIidM  aoerued 
due  on  the  Tth  of  May.  IKHK.  At  that  date  there  had 
already  been  a  petition  to  wind  up  the  cottii>any. 
The  dofendrtnt  had  pnid  iill  flic  prtMuiums  on  the 
policies,  both  before  and  after  the  dote  of  the  presen- 
tation of  the  winding-up  petition«  SOd  OB  UM  day 
when  the  policies  matured  there  was  a  Imw  sum  of 
money  owing  to  hiiii  by  the  company,  what  was 
the  drfomlimfs  position  on  that  day  '  Tho  company 
was  iK'inp  wound  up,  for  the  winding-up  onl*>r. 
thouph  suhstfjuently  made,  dated  back  to  the  time  of 
tlie  presentation  of  the  petition.  The  defni'^unt 
was  in  the  jMsition  of  a  person  who  OH  theonr  hand 
had  effected  a  policy  with  the  oompanr  and  had 
asaigned  it  to  tho  company  as  seearity  for  a  loan; 
on  txta  other  hand,  ho  wa.s  entitled  to  say  that  the 
sum  of  £2,0(.KI  was  due  to  him  from  thi-  company  <.>n 
his  p<ilicii'H.  It  is  trui'that  the  winding  up  i»nnont<'d 
his  bringing  an  at  tion  apiinst  the  l  ompany  for  the 
jS2,00C^  but  he  was  ontithd  to  prove  against  the 
company  for  vaUie  of  his  claim.  His  case  is 
dishngoished  from  that  of  the  other  }>olicy-holders, 
whoso  ri>?ht8  hud  ni>t  maturtMl ;  he  had  gone  on 
paying  his  premiums  after  the  winding  up  until  hia 
policies  beaime  due.  and  his  daim  had,  therefore,  a 
fixed  and  ascertained  value. 

The  case  closely  resembles  Mfir/arlaHe*$  eZaim,  7h 
re  Northern  Poimtif*  uf  Kuiftaud  Firt  Iimirance  Co., 
17  Ch.  D.  337,  29  W.  R.  Dig.  47,  and  fu  r-  tlrUhft*. 
I!;!'  V.  !]ri,h,..,  17  Ch.  D.  3r2.  2!»  W.  K.  Di-.  7.  Tho 
defi'iuiant  was  also  in  this  position,  that  he  had  the 
uom{>any'8  money  in  his  pocket,  tuid  was  entitle<l  to 
make  use  of  a  counter-claim  or  set-off  against  any 
action  which  the  company  might  bring  against  him  : 
he  could  not  sue  thf  company  or  counter-claim  against 
them  in  the  strict  sens(>  of  the  term  Itecause  of  the 
liquidation,  but  ho  cuuM  say  that  tho  transactions 
had  resulte^i  in  nmtual  debts,  and  that  he  ha<l  a  right 
to  set  off  the  debt  of  the  company  due  to  liim  against 
hie  own  debt  to  the  company.  That  yn»  Iiis  position 
when  his  ^liciee  matured,  and  he  could  be  in  no 
woi-se  position  wlion  the  cnmpany  brought  their 
action,  llu  was  ontitl<  d  to  sot  up  l>is  dofonce  of  .set- 
off, which  is  so  larf^o  in  ani'iuiit  a-^  ti'  ii"  a  bar 
to  the  company's  ciaim.  The  winding  up.  which 
has  not  altered  the  rights  of  the  parties  in  this  respect, 
cannot  prevent  the  defendant's  right  df  set-oft.  1 
think  this  is  a  good  set-off  at  law,  out  if  it  were  not 
a  good  spt-off  at  law,  by  reason  of  the  assignmoTit  of 
the  policies  to  tho  se<  retaiy  of  the  company,  it  would 
at  all  events  be  a  gO(Hl  set-off  in  e<puty.  The  oftVs  t 
of  section  38  of  the  Bankruptcy  Act,  iss.i,  has  l)eeu 
to  enlarge,  not  tho  effwt  of  a  set-oft",  but  the  meaning 
of  the  term.  Tiiat  is  dear  from  the  decision  in  In  rt 
Atphafffe  Tl'mtd  Pavement  fh.  I  do  not  agree  with  the 
contention  that  A'l' /wir^'  /'/•/"-,  In  n-  /.c/i/.v.ifr;-  is  in- 
consistont  with  that  case  and  governs  fhe  present 
one.  AV  i-nrti'  I'ri'ff.  In  rt  J,<iiil,rKfri\  only  dealt 
with  the  question  of  tho  right  of  set-off  in  a  wind- 
ing np,  and  does  not  affect  the  question  of  set-off 
or  mntoal  dealings  when  action  has  been  brought. 
Further,  in  that  case,  the  court  was  deahog  mth 
polidei  wlufih  were  itill  sahorting  at  the  time  the 


right  of  set-off  aocmed,  but  in  this  case  the  policy 
has  matured.  There  ia,  therefore,  in  the  nrosont  case, 
either  a  mutual  debt  or  a  mutual  dealing,  and 
unless  there  has  been  a  release  of  the  defendant's 
daim  against  tiw  ^aintiffs.  the  latter  are  out  of  court 
Tlie  qneetion  of  raease  depends  on  the  constmotkni  of 
the  deed  of  arrangement,  and  the  effect  of  the  Joint- 
Stock  (/Ompanies  Arrangement  Act,  1870.  I  doubt 
whether  the  term  "  f>olicy -holders "'  includes  th"'r 
who  have  been  policy-holders,  but  whose  puhcio^ 
have  matured  by  tfie  lu^pj^a^Bg  of  the  stipulate*! 
erent.  It  is,  however,  umeoemery  to  dedoe  that 
unices  we  think  that  the  deed  binds  tiie  dissentient 
creditoi-s. 

Tho  Act  of  lS7(t  enables  tho  majority  of  the 
cn'^liton*  or  tif  a  (-hiss  of  cri'ditursto  bind  the  minority. 
It  is  legistation  of  a  most  compulsory'  character,  and 
muHt  therefore  be  ooustrucd  carefully.    If  we  are  to 


conitrae  the  Act  as  was  soggeited  on  bdialf  of  the 
phdntiiBi,  we  should  be  holdinr  that  a  daas  of 

creditoi-s  composed  of  policy-holders  whof^e  intemsts 
aro  uncertain  may  ovemilo  tlio  interests  of  those  who 
liave  nothing  to  do  witli  fiituri^  and  whoaC  ti^ta 
have  alretidy  Ix'cn  a.scertaine<l. 

It  is  obvious  that  the  interests  of  the  two  classes  are 
inconidstent,  and  that  thoae  whose  polidas  are  still 
subsisting  are  deeply  mtereated  in  eaerifidng  the 
interests  of  t)ioso  whose  policies  have  matured. 
Ought  wo  to  construe  tlie  .Vet  so  as  to  include  theso 
]rt>raons  in  one  class  -  In  tn-der  to  ascertain  what  is. 
meant  by  "  class  "  we  must  look  at  the  scope  of  the 
section,  which  is  a  section  enabling  the  court  to  order 
a  meeting  of  a  class  of  creditors  to  be  called.  It 
seems  plam  that  the  word  "  class  "  must  have  such  a 
meaning  as  will  prevent  the  st^ction  being  so  worke<i  as 
to  cause  injustice,  and  that  it  must  Ix- confined  to  those 
whose  rights  are  not  so  dissimilar  as  to  make  it  impos- 
sible for  them  to  consult  together  with  a  view  to  uieir 
common  interest.  If  that  he  so,  then,  for  the  purpoai> 
of  oonsiderini^  the  deed  of  arrangement  made  with  the 
company  which  took  over  the  business  of  the  plaiutifT 
company,  it  was  surely  neeessarj",  in  order  to  consti- 
tute a  chiss,  not  to  group  together  those  whose 
polit  ies  had  alre&dy  matured  and  thoae  whose  policies 
Were  still  sobaisting.  The  poaitimi  of  peieons  like 
the  defendant,  who  had  an  aeoertained  lum  of  £2.000 
due  to  him  from  the  company,  was  entirely  different 
from  that  of  those  policy -lioldors  whose  future  was 
uinertain. 

It  wa.s,  tliereforc,  not  right  to  summon  as  menib<T-s 
of  the  same  class  those  who  had  an  absolute  l/.n 
against  any  claim  of  the  oompaiqr  and  thoae  who  hud 
not.    There  was.  in  my  opmioai,  no  relaaie  of  the 

defon. bint's  cliiim  against  the  pleintifh,  and  tho 

apiH-ai  must  bo  dismissed. 

1  am  not  sorry  Ut  have  had  the  opportunity  of  con- 
sidering section  2  of  the  Act  uf  ItiTU,  which  is  oftcu 
utilised,  and  sometimes  in  each  a  maaner  aa  to  be 
liable  to  oauie  injwtice. 

K.\Y,  L.J. — lam  of  the  same  opinion.    My  judfj;^- 
ment  depends  upon  the  facts.  whicJi  are  vorj'  iMxnil inl- 
and may  jM>ssil)ly  not  occui'  again.    ^His  lordsliij. 
Stated  tbo  facts.]     The  company  has  brought  tluH 
action  to  recover  the  moneys  lent,  and  thedefeiidunt 
daima  to  be  entitled  to  a  wStrOlS.  for  the  moneya  due 
on  the  pdinies,  basing  his  dum  diiefly  upon  tnc  f  Act 
of  the  transaction  amounting  to  a  mutual  credit  ur 
dealing  within  section  .'{H  of  the  IJankruptcy  Act, 
1  H«3.  It  is  not  denied  that  when  the  policies  matured 
the  company  had  sufficient  fiutds  to  pay  them.  They 
were  therefore  then  indebted  to  the  defendant  in  the 
full  amount  of  theaepoUdee.  The  only  cose  which  hais. 
been  cited  to  ns  a«  throwing  any  difficulty  in  the  way 
of  the  defendant**  set-off  ia  Kx  park  Prkt,  In  if 
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[Mnknter :  but  there  is  a  very  broad  distinction 

l^twerti  tlif!  two  cas<>!<.  In  that  case  it  juaof  wiis 
taxiered  by  the  company  in  the  bankruptcy  of  the 
ytared,  and  the  trustee  in  the  bankruptcy  attempted 
lOMiil  bimsdf  of  tbe  nntual  credit  clause  because 
•t  ttft  date  of  the  banknqttey  the  bankrupt  was 
entitled  to  a  current  policy  which  liad  not  matured. 
Bat  111  t(u>  ]>  resent  case  the  claim  which  the  defendant 
let-t- 1.  )  s.  t  I  (ft*  had  already  accrued  diw  ;  it  was  a  sum 
uwrtainod  and  liquidate.  I  do  not  dissent  from 
A/  parte  I'rice,  In  re  Lanktster,  but  for  the  reasons  I 
kaie  gitea  it  ia  distinguishable  bom.  the  preeentoaae, 
«ydi  more  nearly  approadiee  the  case  of  In  re 

.'  .  ^fj.'fjV  M'  I  Piir,  .:.<  ,if         Then'  was  ,-i  dear  debt 

ihif  ujH'ii  tiu-»e  policii-s  when  tlje  pifscut  action  wxs 
briju^ht  ;  and  I  think  we  may  discanl  the  urgument 
foBiuled  upon  the  assignment  of  the  policies  tu  the 
oompany,  beOMae  there  will  be  a  HgU  of  ttet-off  in 
tqinajr  in  eaan  whan,  bat  for  aome  auch  ciraum- 
rinecf  ai  this  assignment,  there  would  have  been  a 
sct-otf".     But  T  think  tlmt  in  this  cas<  the 
(wenclant  probably  bad  a  set-otf  apart  from  the  sec- 
tion, and  eren  if  he  hud  not,  there  was  clearly  a 
mutual  dealing    between   the  company  and  the 
ibiiiMlaill.  vhioi  entitled  the  defendant  to  hxive  an 
account  stated  between  them,  and  to  bring  in  his 
ckim  under  the  mutual  credit  clause.    As  to  tbe 
\«^\  of  arangciiient.  I  agree  that  the  defendant  is  not 
bound  by  it :  I  do  not  think  that  clause  1 1  of  that 
ited  operates  to  deprive  a  man  of  an  existing  right 
ni  set-off,  sndi  as  the  defendant  had,  and  I  also  think 
H  doobtfal  whether  the  deed  relates  at  all  to  policy- 
holders in  the  position  of  defendant,  who  belonged  to 
I'iitp  a  different  class  from  those  whose  jKjlicies  had 
r:  it  matured.     I  think,  then-foi-e.  that  the  deed  of 
arrangement  cannot  be  treated  as  a  release  by  the 
daCtnoant  of  the  debt  due  horn  the  company. 

Apptxil  dismtstetl. 

"NjlieJtor  for  the  ]<laintit!<.  J.  [{ohiuvnt. 
•Solicitor  for  the  defendant,  N,  Jourdain, 


Frt'Tii  <^  n.  Div. 
;Lotd  Eaher,  M.K.,  and  '  June  2,  IViti. 

and  Lopes,  lijj.)  1 

DoitUS  r.  niJAIJf  AXD  AXOTtrER.  («.) 

i'nJMle  —  .idmiHittmtiwi  bmtd  —  Lfjufy  k>  iiifuut — 
Failure  to  provide  /or  fayineut — Condition  to  kt//  uikI 
trvltfodmiHi^er — Ureaeh — Sttretif4 — Court  J^robate 
Art.  1857  (20  A  21  Vict.  c.  11),  ».  81. 

Ah  administrttiiott  liond  mu  tjo-rtnl  hij  adminittra- 
trixt$  with  the  will  amuirtd,  ond  bjf  two  turtiie$,  by 
"cAicft  the  adminiitrtttrixn  were  to  **wttf  and  truly 
flrfsiim'ff'r jf  r.'oiial  t/itoti-  uf  th>  'Itrfntcl — "{that 
•I  to  Hin]  >ln  jttij  tlif  debts  oj'  the  dvinutd  xrhi</i  lie  did 
at  hii  lU-rfUM,  and  then  the  leyacirs  aintuiiml  in  thf 
nid  irill  uRHtJxd  to  thf  taid  Utier*  of  udmiuistrutifn 
ttj  thnn  oimntiUtd,  a$  far a»tke ptnonal  ettate  uiid  e/tcts 
trill  thereto  exfemf,  tutd  the  law  charge  them"  The 
tntafnr  hft  n  Ugaey  of  £S0  tn  a  per$fm  who  tews  then, 
at  Iff  f'li)'  t!it  iirt!(,n  V't.^  hr'ni'/ht,  iin  I'l^/nnt.  The 
■uimtui'tratriJ' jmiil  the  dehtt  uud  /r./urie*,  e  i  cejit  thin 
Jejefy  of  £50.  ond  di'tribnted  the  residue  to  thmi  entitled 
xudrr  the  will,  at  the  mme  time  handing  over  £50  to  their 
I'ntheT'in'^aw  to  pay  the  Irgaqf  to  the  itjmt.  The 
hrt4)ter-i»-law  did  notpaifthe  £30,  andhadaiaappeared. 
In  an  action  againrt  the  «i»retie»  6y  an  auiynee  of  the 
t-^ud.  miuj  on  behalf  of  the  infant ^  to  recover  the  legaejf 


("O  Beported  by  W.  F.  Barky.  Esq.,  Barrister-at 

Law. 


Ooinrr  or  AmAL. 


Held,  tliat  there  hud  been  a  breach  of  the  Imtd  on  the 
jMii  t  i<f  tli>  <l'l mill  ii! I  ntri  "  »  in  dintriliufihij  the  )'7ii  /■  ' 
tlie  estate  wit  lion  t  rttiii  niiiy  auj^ieut  to  jxty  t/ie  kyary 
to  the  infant  hjx'H  itjt  utttiining  fwrnfyime,  atid  that  the 

turttitt  true,  tlfrtfure,  liitbte. 

Appeal  from  the  judgment  of  Pollock,  B.,  at  the 
tnal  of  the  action  without  a  jury. 

The  action  was  broaj[ht  against  the  defendants,  as 
sureties,  upon  an  administration  bond,  to  recover  a 
legacy  id  i'dO,  or  to  have  the  £30  paid  mto  tbe  Bank 
of  England,  under  30  Geo.  3,  c.  52.  si.  32. 

Jacob  Curtis  by  his  will  be<|ueathed  a  legacy  of  £o\ 
to  Florence  Emily  Propert,  a  minor.  No  executorit 
were  appointed  by  the  will,  and  letters  of  administra- 
tion with  the  will  annexed  were  granted  to  his 
daughters,  Lucina  Wellington  and  Hannah  Maria 
Tingle,  the  residuary  legatees,  wh^  executed  an 
administration  bond  with  the  defendants  as  suretie?'. 
The  ooudition  of  the  bond  was  that  if  Lucina  Welling- 
ton and  Hannah  Mazia  Tingle  "  do,  when  lawfully 
ealled  on  in  that  behalf,  nuuce  or  caose  to  be  made, 
a  true  and  j)erft'i;t  inventory  of  the  persnnal  ostriti- 
and  L-tfects  of  the  sjiid  deceased  which  h:ive  tjr  sh:i'l 
have  come  to  their  hands,  posHessiun,  or  knowledge 
.  .  .  and  the  same  per8<^nal  estate  and  effects  du 
well  and  truly  administer-  (that  is  to  say)  do  pay  the 
debta  of  the  dooeaaed  which  he  did  owe  at  his  daosase, 
and  then  the  legacies  contained  in  iStio  said  will 
annexed  to  the  said  letters  of  administration,  so  to 
them  committed,  far  as  the  personal  estate  and 
effects  will  tliereto  extend,  and  the  law  charge 
them ;  and.  further,  do  make,  or  Ciiuse  to  be  made, 
a  true  and  just  account  of  their  said  administration 
when  they  shall  be  therennto  lawfully  required,  and 
all  the  rest  and  rendne  of  the  said  porsonal  estate  and 
effects  shall  di  liver  arul  pay  unto  such  j)erson  <  r 
persons  as  shall  be  by  law  entitled  thereto,  then  this 
obligation  to  be  void  and  of  none  cffaet,  or  else  to 
remain  in  full  force  and  virtue." 

The  adminlstrattixea  paid  the  mon^  belonging  to 
the  estate  into  an  account  in  their  joint  names  at  a 
bank,  and  after  pujHng  the  debts  and  legati<'s,  with 
the  exception  of  the  lepioy  now  .nied  for,  jiaid  a  fuiu 
of  £jO  to  their  brother-in-law,  John  Allen,  who 
undertook  to  pay  the  legacy  to  Florence  Emily 
Propert,  and  distributed  tbe  residue  of  the  estate  tu 
those  entitled  to  it  nnder  the  will.   Allen  did  not  pay 

the  £50  to  the  infant,  nor  was  there  any  evidence 
where  Allen  wan,  or  what  he  liad  done  with  the 
ni'tney.  Ity  order  of  the  I'rohate  Court  the  iMjnd  wus 
a-ssigued  to  the  plaintiff  under  section  S3  of  the  Court 
of  Probate  Act,  1857,  for  the  jturposo  of  recovering 
tbe  l^acy  of  £aO,  the  legatee  being  still  an  infisiit  at 
tbe  time  the  action  was  bnnight. 

Pollock,  H..  held  that,  jis  the  legacy  was  ii'^f 
payable  until  the  intaiit  came  of  iige,  there  ha^l 
been  no  breucli  of  tlic  lionrj.  nnd  gave  judgment  for 
the  defendants.    The  plaintiff  appealed. 

/hiw  I.  iferti  and  IT'.  E.  Hume  Willitnni  for  the 
plaintiff.  First,  tli<?  adininist  rat  i  ixcs  could  have  p.iid 
the  legacy  to  the  infant.  The  only  ditHculty  is  that 
they  could  nut  have  g<jt  a  good  discharge  "from  tbu 
infant,  and  ao  the  administratrixes  might,  instead  of 
])aying  the  infant,  have  paid  the  sum  of  £90  into  the 
Bank  of  England,  under  36  Geo.  c.  52,  s.  32. 
[IliisoD  V.  Smnuters,  Bunb.  240 ;  Ihnjleti  v.  'I\  Jf'rr>i. 
1  P.  Wms.  2^■>  ;  <'<-')>ir  v.  Thomtuj,.  :i  ]\in.  Ch.  '.'o 
and  were  referred  to.  j  Seeondly,  the  administra- 
trixes did  not  well  and  truly  administer  the  estate,  or 
make  a  true  and  just  aooount  of  their  administraUon. 
They  ought  to  hare  retained  in  their  hands,  or  in 
some  way  secured  out  of  the  test.ator's  estate,  suffi- 
cient to  pay  the  legacy.  To  pay  the  legacy  out  of 
other  moneys  woiud  not  satisfy  the  bond.  The 
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account   must    show  that  the   money   is   safe.  A 
wrongful  paying  away  of  the  money  is  a  wasting  of 
the  estate  and  a  brMoh  of  the  boud:  Saudrey 
Mkm,  11  W.  B.  SeS,  3B.  ft  8.  405:  Arehbithoii  of 

f  'anttrburyv.  Itiihrttou,  1  Cr.  &  M.  (>!M) ;  Archhi'shop 
i<f  Vnnterhiirij  v.  'I\\]>i>*n,  8  B.  &  C.  l-il.    The  words 

"  thut  \^  tu  say  "  <tii  not  cut  down  tba oUigslioii  to 
well  and  truly  administer. 

Tliey  also  referred  to  Cooit  of  Probata  Aot,  1807 

(20  &  21  Viet.  c.  77).  s.  81. 

Bomiiqutt,  Q.Ct  and  J.  A,  FinAe.  for  the  defend- 
ants.— lliere  hat  Imbu  bo  liraaeh  of  the  bond,  as  the 

ndministratrixoR  were  not  bound  in  law  to  pay  the 
legwy  to  the  infant.  Payment  before  the  l^atee 
attains  twuiit y-oue  would  Ixj  null  and  void.  The 
obligation  to  well  and  truly  adniinist^T  is  explained 
by  the  following  woi  lis,  that  is  to  say,"  to  mean 
payment  of  debts  uud  legHoies  "ao  fur  as  the  law 
charge  them,**  and  renderingr  aa  acooimt.  The  law 
only  charges  tlu  iu  to  jmy  when  the  legate*?  comes  of 
age,  luid  then  cm  Ij"  no  bre.ich  until  that  time 
arrives.  Phvuk  iit  of  the  legacy  at  that  time  Ottfc  of 
any  moneys  would  satisi'y  the  bond. 
Tfacynlsried  to  BtUon  t.  PaweUt  2  DeO.  IL  ftO.  1. 

Xkmciwait  rsfdied. 

Lord  EsilER,  M.K.  This  is  an  aotion  upon  an 
administration  bond  against  the  saroties,  the  ground  of 
notion  being  that  the  udministratrixes  hatve  committed 
a  breach  of  the  bond,  and  that  eoBNfiMiitly  the 
sureties  are  liable.  The  admiiustmtrixes  tHA  what 
was  only  natural,  they  intrusted  the  administration  of 
the  estate  to  tlieir  brother-in-law,  Allen,  though  hy 
doing  so  they  umy  render  theniselves  liable  at  law. 
Allen  received  £oO  for  the  infant  le^tec,  and  the 
eridence  is  dear  that  he  has  not  paid  it  over.  Allen 
went  to  America  witli  the  money,  and  it  is  not  known 
where  he  is.  Therefore  these  administratrixes  have 
intrusted  fiieir  ngfiit  with  a  jiart  of  the  estjite,  and  ho 
has  gone  away  with  it.  This  money  is  lost  to  the 
estate.  All  the  rest  of  the  esti.t'  has  been  distri- 
buted, and  none  of  it  is  left  in  the  hands  of  the  ud- 
minJatratriMS.  Tlie  bond  having  been  assigned  to 
the  present  plain tiiT  under  section  83  of  the  Court  of 
Probate  Act,  1.S.j7,  for  the  porpote  of  suing  upon  it, 
tin-  question  is  whether  the  ui  tiou  is  maintainable. 
That  depends  upon  the  true  construction  of  the  bond. 
Tlie  liond  is  in  common  form  settled  under  the  ]>ro- 
viflkne  of  section  81  of  the  Court  of  Probate  Act, 
1857.  The  bond  so  drawn  up  is  intended  to  carry  out 
the  provielons  of  that  section  th;it  is  to  say,  the  bond 
is  to  be  "conditioned  for  duly  coDectiug.  getting  in. 
Hud  administt :  iug  the  personal  estate  of  the  decoastnl." 
Taking  tbosc  words  alone,  it  sooms  to  me  that  they 
indade  the  duty  of  keeping  ^e  estate,  after  it  has 
ben  ooUeoted  and  got  in,  until  it  is  duly  adminis- 
tered. Therefore  seotion  SI  recognizes  the  duty  of 
the  administrator  to  keep  the  estate  until  it  is  duly 
administered,  and  the  inti'iition  ut  the  boud  is  to 
<  nforcc  that  duty  upon  the  athuinistrator,  and  by 
means  of  sureties  to  compel  that  duty  to  he  performed. 
yfhm  we  oome  to  the  bond  we  ought  to  construe  it 
as  far  as  ]^ossible  so  aa  to  cany  out  the  objects  of  the 
statute. 

Tlie  first  eon  litiDU  i>f  the  b-ird  i«  that  the  adiuiuistra- 
trixes  shall,  when  lawfully  called  oiuu  tliut  behalf,  make 
or  cause  to  bema<le  a  true  aud  iterfi-ct  inventory  of  the 

Sirsonal  estate  and  effects  of  the  deceased.  If  that  con- 
tion  were  broken  the  administratrixes  would  commit 
a  breach  of  the  bond,  and  the  sureties  would  be  liable. 
The  bond  then  proceeds: — **And  the  same  personal 
•••itate  and  eff'H  t.s  do  well  and  truly  administer." 
That  assumes  that  the  estate  has  been  collected  and 
got  in*  I  a|iprehend  that  those  words  indade  the 


duty  of  kefiping  the  estate  until  it  luis  U-en  duly 
administered.  *'  That  is  to  say,  do  pay  the  debts  of 
the  deoeased  which  he  did  owe  at  his  decease,  and 
then  Hm  leaadea  oontained  in  the  said  will  annssed 
to  the  said  letters  of  administrntion  so  to  them 
committed,  as  far  as  the  personal  estate  and  effects 
will  thereto  extern!,  and  the  law  charge  them."  That 
seems  to  indicate  the  order  in  which  the  estate  is  to 
be  administered,  and  the  nei  essarj'-  meaning  is  that 
the  administntiizea  do  pay  out  of  the  personal  estate 
of  tiie  deosased  the  debts  and  legadss  in  the  order  there 

set  out.  The  wor^ls  are  not  intended  to  limit  the 
duty  uf  well  and  truly  administering  the  estate,  but 
merely  to  shnw  the  order  in  wliidi  it  is  to  be  done. 
If  it  is  tnie  to  say  that  part  of  the  tluty  of  well  aud 
truly  admini8t«''ring  is  to  keep  the  personal  estate 
untu  it  is  duly  admiaistarsd,  then  the  true  meaainr 
is  tiiat  the  amniviBtratrizes  are  to  keep  the  personal 
estate  so  as  to  lie  in  :i  p'>sitjon  to  pay  ?!ie  debts  and 
legacies.  If  the  a<lriiinistnitrixes  have  paid  away  the 
personal  estat«' without  keeping  >ufHcicnt  to  ]iay  tbe 
debts  and  legacies,  then  they  have  committed  a  breach 
of  tiie  obligation  to  well  and  truly  administer.  That 
■aemeto  me  to  be  the  true  eonstraotion  of  the  bond 
when  nad  so  as  to  cany  ont  iaimtioB  of  tins 
statute.  Is  there  any  antilOI%  d«aBl«  with  tboB 
matter  The  ease  ot  the  Archbishop  nf  Vnnterhnry  T. 
/,'"i>  rf'i  1  Cr.  vV:  M.  t>W,  is  an  authority  for  the  pro* 
position  that  pacing  away  the  personal  estate  without 
retaining  sufKcient  to  pa^  the  aebts  and  legacies  is  a 
breach  of  the  bond.  It  is  true  that  in  that  case  there 
is  a  statement  of  fact  that  after  paying  away  the 
estate  the  administrator  beeamf  hanlcrupt.  That  fact, 
however,  is  merely  stated  as  e%-idenco  to  show  that 
the  estate  was  entirely  gone.  In  the  present  case  thr 
whole  estate  has  been  distributed,  and  nothing  haa 
been  retained  wherewith  to  pay  the  legacv  when  it 
becomes  payable.  Bdtertton*$  ctue  is  an  authority  for 
saying  that  when  the  ;estate  is  paid  away  so  as  to 
leave  nutbiiii;  w "i.  n-witli  ii  pay  the  legacies  that 
become  payable  ui  the  iutur>-,  a  hn'ach  of  the  i>ond 
has  been  committed,  and  the  luisignee  of  th>  bond 
may  immediately  sue  the  administratoni  and  soretiea. 
Any  other  decision  would  place  persons  haviiur 
interests  under  a  will  in  the  greate.st  danger.  B 
cannot  lie  the  law  that  an  executor  or  administrator 
may  speculati  mi  the  Sfofk  K.>:rlmn;;e  or  elsewhere 
with  the  deceased  s  personal  estate,  and  lose  tho 
monagr,  and  then  say  that  no  breach  ot  the  bond  haa 
been  committed  bemuse  the  le^ai^  was  not  payable 
until  the  end  of  the  year  or  until  the  legatee  cane  of 
ago.  There  has,  therefore,  been  a  breach  of  thi«  bond 
ou  the  part  of  the  administratrixes,  and  the  sureties 
are  liable.  The  apiieal  must  he  aUowed,  and  jud^^- 
nient  entere-l  for  llie  itlaintiH'. 

FuY,  L.J. — This  bond  is  conditioned  for  the  carry- 
ing out  of  four  thJnge.    The  first  is  the  making  a 

true  and  perfect  inventory  of  the  jierscmal  estate  of 
the  deceased.  The  secoiut  is  the  due  administrntion 
of  the  estate.  The  third  is  the  lu  iking  a  true  and 
just  account  of  the  ailuiitiist ration  when  lawfully 
required.  The  fourth  is  the  piiyiug  over  the  residue 
to  those  entitled  thereto.  Mow  it  is  only  with  th« 
sooond  lhat  we  are  oonoemed.  The  wcmis  ot  tbe 
bond  are  :  "  And  the  same  personal  estate  do  well  and 
truly  administer — (that  is  to  say)  do  pay  the  debts  of 
the  deceaised  .  .  atid  the  legacies,  iVc,  its  far  us 
the  personal  estate  and  effects  will  thereto  extend, 
and  the  law  charge  them."  Tho  meaning  seems  to 
me  to  be  that  the  administratrixes  will  pay  the  debta 
and  legacies  out  of  the  personal  estate  m  due  oonrae 
of  administmtinii.  T  onie  to  this  conclusion  beoaOBtt 
payment  of  legacies  is  part  of  the  duo  admimstratiom. 
of  tiie  persmiareBtate  and  effecta,  and  oonaequently  it 
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Mown  thut  they  must  bit  paid  oat  of  the  personal 
ettete.  The  t'octA  in  the  proHont  caae  are  that  the  two 
dnditenof  the  decaaeed  were  anpointed  admiiiia- 
tmam,  and  as  anbh  they  ooUeoted  and  got  ia  the 

ihdepenonal  estate.    They  set  aside  £oU  to  inert 
die  ^FMn^  of  this  infunt,  uud  handed  it  to  Alltai. 
They  paia  the  debts  uud  the  other  logacien,  and  dis- 
tnboted  the  residue.    The  whole  of  the  estate  is 
Anfote  gone,  and  the  legacy  to  the  infant  has  not 
Imb  iecured.    There  is  no  fond  forthooming  out  of 
vUoh  the  legacy  can  be  paid  upon  the  infant  coming 
of  age.    Can  that  be  called  a  duo  course  of  adminis- 
trataon  of  the  estate       Is  it  the  due  course  of 
administrntion  to  distribute  the  whole  estate  without 
£rst  securing  the  payment  of  the  l«ga<^  'f  Certainly 
not    Would  payment  of  this  ram  of  £00  by  the 
ediniaiatratRzee  oat  of  their  own  money  be  a  due 
•dminiatration  ?    Again  I  answer — No.  Thertfuro 
there  has  b«^<'n  ;i  breach  of  the  :idininistration  bond. 
It  «  said  that  the  law  knows  no  distinction  between 
the  fstat.'  i>f  the  deceasetl  and  the  private  property  of 
the  adnunistratrixes.    That  is  not  80.   £ioth  dnwrnw 
«f  pTuperty  belong  equally  to  tile  adminifltratrixes, 
botthey  hold  the  deceased's  estate  in  ivtrr  dr-  it,  and 
if  they  convert  it  they  commit  a  legal  wroufjr.  The 
case  of  the  Arihlifhop  <</  t'dnf'Ti'nn/  v.  Jlo/iirt^'m 
stioogly  oonfinns  this  view,  for  Lord  L^dhurst,  C.B., 
atys:— ^'IVImbl  the  administrator  applies  and  oonverts 
tehis  own  ma  flw  affeota  of  tb«  inteatate,  so  tiiot 
Aose  effeeta  are  csttinty  lost  to  the  estate  of  tho 
int€«tate,  that  is  sudi  a  breach  of  the  condition  of  the 
fjond  by  which  tin-  iniministrator  undertakes  '  well  and 
truly  to  administer  ncoording  to  law,'  as  will  entitle 
the  next  of  kin  to  have  the  bond  put  in  snit  at  their 
instance. ' '  The  admioiatealrixes  here  have  applied  the 
daeeased's  estate  so  that  a  part  of  that  estate  is  entirely 
lost   ^at  gives  a  right  of  action  on  the  bond.  It 
may  b<'  «iid  thut  this  reasoning  is  defective,  bi  cMuisf 
the  infant  may  die  before  she  attains  it,  and  therefore 
the  legacy  may  not  become  payable.   The  answer  to 
any  soch  amunent  is  that  the  lenqr  Tssta  at  oooe, 
though  it  tt  not  payable  tmtfl  the  infant  attafais 
twenty-one.    But  even  if  the  legacy  wr-re  conting'ent 
the  right  to  have  the  bond  carried  out  would  vest  in 
tfaf  infant's  nast  of  Un,  and  their  inteieita  muat  be 
protected. 

honSt  L.J.— The  qoeation  tonia  raon  the  «n«**Ti^g 
ef  the  trord^  in  tiie  administration  Mod,  "wdl  and 
truly  admini!<t*>r  "  the  personal  fstnte  "f  the  deceased. 
The  facts  an-  that  the  iidniinistiati  ixcs  handed  over 
ih:  £.'j<i  to  Allt'ii.  who  has  not  paid  it  to  the  infant. 
This  £oi>  is  lost  to  the  testator's  estate.  It  was  placed 
eat  of  the  control  of  theadmiuistrutrixes.  The  whole 
ef  the  estate  has  been  dirtnbated.  Thare  has,  tbete- 
ton,  been  a  mL^.-ipplieation  of  the  aesota  of  the  testa- 
tor. That  beiuc  sr..  thm^  lius  liem  a  breacli  of  tlie 
condition  to  well  and  trulj-  administer  the  estate,  and 

'it  of  that  estate  to  pay  this  legacy.  Tho  decision  in 
ArrJ,bi*h»p  of  Canterbury  v.  RoitrUon  ia  apjilicablo 
We.  The  bond  in  that  oaae  was  not  in  the  same 
i«na  aa  tbia*  bat  the  langoage  of  Lord  Lyndhurst, 
C.B.,  is  in  point.  He  says:  "The  main  question 
th(  s«'  ci'-L-umstanc<'8  ia  this  :  Was  the  condurl.  of 
•Jj*-  adiiiiiiistnitor  a  breach  of  that  i>art  of  tin-  condi- 
tion 01  the  bond  by  which  he  imdertook  '  well  and 
tnilj  to  administer  the  effects  of  the  inteetato '  'f 
How,  looldag  at  the  language  of  tho  bond,  irathing 
OB  be  more  distinct  and  precise  than  those  terms  of  ' 
the  condition.  .  .  .  It  would  be  difficult  to  enter- 
tain any  doubt  upon  tlic  natural  construction  oi  these 
W'-nLj.  ami  nothing  would  be  a  more  direct  iufringe- 
?Q«nt  of  the  terms  of  the  oondition  than  tiw  vp^Otm- 
of  the  eflEscta  of  the  mteatate  to  his  own  naa,  and 
tee  (miiieitiug  them  to  biaown  purposes,  so  that  they 


should  be  entirely  lost  to  the  estate  of  the  intestate." 
In  that  cose  the  administrator  become  benkrupt,  but 
that  fact  was  not  material  to  the  deciiion.  It  WM 
said  that  no  breabh  of  the  bond  oonld  be  oommitted 

until  this  legacy  was  paj^able.  That  contention  can- 
not be  supijfjrted,  Ixxjause,  under  tho  condition  to  well 
and  tndy  administor.  it  was  thi'  duty  of  tin  adminis- 
tratrixes to  keep  the  amount  of  the  legacy  until  the 
time  of  pajnuont  arrived.  It  was  then  said  that  the 
words  "  that  is  to  say,"  &c,  cat  down  the  pieoediag 
general  words.  In  my  opinion  tiwi  it  not  ao.  Those 
words  and  tho  following  words  merely  illustra- 
tionH  of  what  a  flue  administnition  should  be.  It  was 
further  contende<l  that,  if  the  administratrixes  pro- 
vided money  iifiKink  satisfy  this  legacy  when  the 
time  of  payment  arrived,  that  would  be  a  compliance 
with  the  condition  in  the  hood.  In  my  opinion  that 
would  not  be  so.  That  would  not  be  a  payment  out 
of  the  jtursonal  estate  of  the  tistutor.  For  these 
reasons  I  think  that  the  appeal  should  be  allowed. 

Apptal  aJUxw^. 

Solicitors  for  the  plaiutitT,  \Vilhiii»,  Btytk,  Dutton^ 

<£  IlttrtUfi,  for  .'/.  /•'.  I  'lirUr,  Newnhani. 

Solicitors  for  the  defendants,  Prior,  Church,  «fe 
Adam*,  for  Champiug  &  Longt  Olouoeater. 


From  a.  B.  Div.  ^ 

(Lindley,  Bowcn,  May  lii;  June  1,  1892. 

and  Kay,  L.JJ.)  ; 

Hamub  tf.  JiiDOB.'(a.) 

III  lliijli  I  iinri  -  - 'I  rnu.tf'-r  li'  lUn  trial  to  ruiintij 
■'"ir(  -Jiiiifidi'tiiii)  'if  Jli'jh  Cimrf — ''niiiifi/  ''onrif 
Act,  18Hb  (51  Je  i'i'yict.  c.  43).  Pari  ///.,  t.  Qi; 
I'aH  IV„  :  116. 

In  an  acirVw  commetteed  im  tlu  High  t.'uurt,  and  traru- 
/vrred  io  the  eotitdif  atmrt  te/ort  tritd,  there  is  tM  j'urit- 

didioii  ill  thr  High  foMrt  to  mulr  any  tirdtr  after  the 
(niHi/tr.  Kirnj  yri>rrt<lii,i/  in  flu'  H'  tiun  innift  be  taken 
ill  thi:  cvuiity  four/,  (m  if  (Itt  wtinu  had  litm  origiimUy 
rommriiced  therein. 

Ihdtian  of  the  Divisional  Court  (Day  and  Gbarlea, 
JJ.,  reported  40  IF.  A.  4«1)  ajStrtned. 

Tliis  was  an  appeal  of  tlie  plaintiff  froui  an  order 
of  a  divisional  court,  consistin;^  of  Day  and  Charles, 
JJ.,  reversing  an  order  made  by  BoIIook,  B.,  in 
chambers  (ra^uted  40  W.  £.  4<il ). 

The  facte  of  the  ease  snfldently  appear  from  the 
judgments  and  from  the  re^Kirt  in  the  court  bdow. 

SiUf,  for  the  plaintiff,  and 

Knitil  I'<>llink,  for  the  defendant,  used  the  same 
aiguments  as  in  the  court  below. 

They  cited  JJazett  v.  Mon/'u..  .is  W.  Jl.  108,  24 
Q.  B.  D.  48;  Wilii'ii  v.  .sLlliu.n.  3;*  W.  IL  686, 
ri8&l]  2  Q.  B.  261 ;  Mwdy  iHeumrd,  19  W.  B.  161. 
L.  R.  6  Ex.  34 ;  ^oir/<«  Drake,  SOW.  B.  333,  8 
Q.  B.  D.  .i2d;  Barker r»  Hemp$Uad,9l'W.n.  68d,  23 
Q.  B.  D.  8. 

Car.  adv.  mUt. 

June  1. — Ltvnr.EY,  L.J. — Tliis  is  an  apix-al  by  the 
plaintiff  from  an  order  of  the  Divisional  Court, 
reversing  an  order  mafic  by  Pollock,  15.,  in  chambers, 
and  dated  tho  Ist  of  April,  1M»1'.  By  that  order  the 
plaintiff  was  to  be  at  liberty  to  tax  his  costs  of  the 
action  on  the  High  Court  aoole.    This  inder  waa 

(n.)  Beported  hy  W.  Shallcboss  Qoddasd,  Esq.,  Bar^ 
rister-at-lAW. 
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reversed  upon  the  ground  that  Pollock,  B.,  had  no 
jumdiction  to  make  it.  The  action  was  commenced 
in  the  Queen's  Bench  Diviium  of  the  ffigh  Court. 
U  was  for  woric  atid  Uboor  md  materuls.  The 
■aumnt  claimed  by  the  writ  A-ns  less  than 
£50  —  viz..  i'.H  OH.  4d.  The  deft-ndant  ploadod 
(1)  ;is  to  i'7  Its.,  that  the  work  was  done  for  a  society, 
and  had  been  paid  for  since  the  writ  win  issued  ;  (2) 
as  to  £1  lis,  9d.,  that  the  work  was  not  done  for  the 
defendant;  (3)  as  to  £24  19s.  id.— the  tendne— 
tliat  fhe  pluntUPs  charges  were  twiwaaoMaMe»  toA 
that  i'1  *>  wa.s  enough  to  satisfy  hit  dainii  and  flie 
defenilaiit  paid  thi.i  sum  into  court. 

By  an  orJt  r  dated  the  IGth  of  January .  istcj,  the 
action  was  tranttferred  to  the  county  court.    It  was 
tried  there,  and  the  result  was  that  tbo  plaintiff 
ieooif«ed  awre  than  £20,  but  less  than  £oO.  After 
the  trial  in  the  eonnty  court  the  plaintiff  appli«>d,  by 
summons,  in  ths  Hi^h  Court  for,  and  obtain*^,  the 
order  of  th©  tst  of  April,  which  entitled  hvm  to  the 
whole  costs  of  the  action  on  the  High  Court  scale. 
The  power  of  the  learned  judpe  to  make  this  onlcr  is 
the  question  which  thi.s  court  hits  now  to  decide.  The 
qneation  is  not  whether  the  plaintiff  is  entitled 
to  his  costs  of  the  action,  nor  whether,  if  he  is, 
those  costs  ought  to  be  taxed  on  the  coimt\  .  outt 
pcale  or  on  the  High  Court   scale.     The  (jucstion 
is  whether  a  judge  of  the  High  Court   has  any 
jurisdiction  to  ina3ce  any  order  in  an  action  oom- 
menoed  in  the  High  Court  which  has  been  tcansfdred 
to  the  county  court  before  the  matter  conies  before 
him.   This  question  depends  entirely  on  the  County 
Courts  Act,  l.HSt<.    That  Act  is  dividiKl  into  parts, 
and  Part  III.  relates  to  jurisdiction.    .Vniungst  the 
section:*  grouped  under  this  head  are  some  relating  to 
actions  commenced  in  the  Sigh.  Court,  but  remitted 
by  a  judge  of  tiiat  court  to  the  county  court.  These 
sections  are  65,  60,  and  09,     8er:tion  (>.'>  the 
section  applicable  to  this  case.    [His  lordship  then 
read  tlie  sei  tion  ami  procee<led  :     j    Tliis  sccfinii  ex- 
pressly says  that  after  the  action  has  been  transferred 
to  the  county  court  *'  the  action  and  all  proceedings 
tiiecein  shall  he  tried  and  taken  in  soeh  court  as  if  the 
action  had  been  originally  conunraoed  therein."  I 
cannot  myself  read  these  woi-ds  in  any  sense  which 
leave-*  any  jurisdiction  in  the  Kigh  Couri,  Everj' 
a]ipliciitii)ii  wliieh  can  jiroperly  be  reiiurded  ns  :i  pm- 
teediug  in  the  action  must  \nf  tnkeii  iu  the  county 
court,  as  if  the  action  had  been  originally  commcncoa 
thacdn.   An  application  for  the  costs  of  the  action,  or 
for  an  order  to  tax  tliem,  is  in  my  opinion  a  "  proceed- 
ing in  the  action."  and  must,  theri  fore.  bi-  mailetothe 
county  court,  and  not  to  tiie  llij^li  ("ourt.    This  was 
the  view  taken  by  the  I>ivisiomd  Court,  ainl  this,  in 
my  opinion,  is  the  correct  view.    This  was  the  course 
of  procedure  before  19HH,  and  I  sec  no  indication  of 
any  intention  on  the  part  of  the  liegishiture  to  alter 
the  praotice :  Moodjf  r.  Reward ;  Ihwle$  r.  Thakt. 

But  then  it  is  contended  that  this  view,  though 
warrant4Ml  liy  setrtion  (i.'j,  is  not  in  coufoniiitj  with 
section  IIG.  This  seetion  is  in  Part  IV.,  which  Ls 
headed  "  Procedure  and  Trial,"  and  runs  as  follows : — 
[His  lordship^  having  read  t)ie  section  proceeded : — ] 
This  section  is  addrasied  to  costs,  and  to  oosts  only, 
and  does  not  relate  to  jurisdiction,  which  has  been 
dealt  with  in  Part  III.  of  the  Act.  Xor  can  I  find  in 
section  1  U>  any  laug^uiigo  which  qualities  tli-it  jmit 
of  seetion  (!.">  to  which  I  have  already  aliis  !■  i  ; 
deciding  the  question  of  jurisdiction  after  a  transfer. 
I  oannot  read  the  words  "  unless,"  &c.,  in  section  IIG 
at  imdioaUe  to  an  action  tried  in  the  countv  court, 
and  tlie  merits  of  which  a  judge  of  the  High  Court 
must  master  bi?fore  lie  can  properly  make  anv  eertiti- 
cate  or  order  respecting  the  costs  of  it.  In  a  trans- 
feixed  action  the  rules  contained  in  seotion  116  mutt, 


in  my  opinion,  !«•  api>Iie<l  by  the  judge  of  the  county 
court  to  which  the  action  has  been  transferred  and 
not  by  the  judge  of  the  High  Court,  out  of  which 
the  action  hu  been  removed.  an  action  not  trans*^ 
ferred  the  rules  laid  down  in  set^tion  116  will  of 
course  have  to  he  applied  by  the  High  Court,  This 
oonstruction  apjfears  to  me  to  give  full  effect  to  b<ith 
sections,  and  to  be  in  conformity  with  the  general 
scheme  of  the  Act. 

Upon  the  qntttion  ol  ooits  the  two  atctions  cectaunJ^ 
cnate  a  cBfBenlty.  Seetion  83  says  that  theplatntiflrs 

costs  of  a  transferred  action  are  to  bear  the  High  Court 
scale.  Section  1  Ki  does  not  in  terms  refer  to  tran.sferre*! 
actions,  but  is  so  worded  as  possibly  to  include  them, 
and  the  seotion  makes  the  plaintiff's  costs  depend  on 
theamonnthe  recovers.  It  Ls  not  necessary'  on  the- 
present  occasion  to  decide  the  joint  effiBOt  of  these  two 
sections,  and  I  say  no  more  aoont  thmn. 

My  decision  is  ba,s<Hl  solely  on  the  point  rif  juris- 
diction, and  upon  this  jioint  the  Divisional  Court 
was,  in  my  opinion,  right,  and  the  appeal  OOgbt, 
therefore,  to  be  dismissed,  M-ith  costt. 


BowEir,  L.  J.— I  have  oome  to  the 
after  much  reflection.    The  fiist  Yiew  that  T  took 

during  the  argtimont  wa.s  in  f.nvour  of  the  opp>  sit* 
contention,  and  if  I  give  a  judgment  of  nij'  own  it  i* 
only  to  point  out  where  I  think  the  opposite  view 
fails,  ana  w^  I  came  to  the  same  conclusion  as  lay 
brothers.    Tliit  action  was  brought  in  the  High 
Court  and  was  transferred  to  a  oowilar  ooort.  8eo»- 
tion  65  is  the  section  which  deals  with  ^e  qoettioa 
of  jurisdi-  tion.    It  provides  that  where  an  (Motion  liaS 
been  transferre<l  to  a  county  court  the  action  and  all 
proceedings  therein  shall  be  tried  and  taken  in  such 
court  as  if  the  action  had  been  ori^ally  oommenced. 
tiierein.    All  proceedings  in  the  uigh  Court  are  t» 
cease  after  the  transfer,  and  the  action  must  be  taken 
to  be  a  county  court  action.    As  to  the  costs  do>vn 
to  th.-  time  of  the  tniusfi-r,  the  section  is  imperative. 
They  arc  to  be  allowed  according  to  the  scale  of  costs- 
for  the  time  being  in  u-se  in  the  Supreme  Court. 
After  the  transfer  uiqr       to  be  allowed  aooording- 
to  the  scale  of  ooeta  in  tte  county  court.  That  is  not 
quite  cleiir.    It  leaves  oi>en  the  iiuestion,  what  juris- 
(iic  tion  thi'  county  court  judge  has.     It  may  be  that 
thi-  eonstiuctiuu  uiu-it  1h>  put  on  it  that  it  gives  tlie 
coimty  court  judge  jurisdiction  as  to  some  costs, 
though  the  greater  pait  am  to  be  according  to  a 
scale.  I  do  not,  liomver,  give  aiqr  dectiion  upon  that 
point  as  it  was  not  gone  into  in  aignment  and  is  not 
ne<.'es.sary  for  the  dot  i  rinination  ofuiacaae.  The  plain- 
tiff has  cuuie  to  the  High  Court  for  a  certificiite  under 
section  lU!,  sub-seetion  2.  Has  the  juiljxe  of  the  Hi^h- 
Court  jurisdiction  to  make  it  r    Section  Uti  does  nut 
deal  with  tiiat.   It  seems  to  me  to  apply  to  all  actions^ 
indading  those  tranafened  to  a  ooonty  court,  and 
sub-sedmn  1,  in  the  case  of  certain  actions  oommenoed 

in  the  H^h  CJourt,  deprives  the  parties  of  their  c  ists, 
in  certain  events.    Then  can  the  pluintitt"  come  to  it 

certilicate  under  sub- 
any  jurisdictiuu 
must  bo  under  tb» 
words  introducing  the  oxoMtion  "  unless  in  any  auoh, 
action  ...  a  judge  of  the  BUgh  Court  cfffiftflfr 
that  there  was  sufficient  reason  for  bringing  tll» 
aetion  in  that  court,  or  unless  the  High  Court  or  » 
judgi-  thereof  at  chambers  shall,  by  order,  allow 
costs."  It  seems  to  me  that  those  words  do  not 
add  to  the  jorisdictiaa  of  the  judge  of  the  HtgK 
Court  where  he  has  not  already  got  jurisdiction. 
They  receive  an  adequate  meaning  if  they  are  hold 
not  to  cover  so  much  ;j:iuund  as  the  section  itself. 
There  may  be  cases  in  which  the  judge  cannot  brin^ 
the  case  within  his  lisneficial  jnrisoictiott.  In  otrtsdia 


u.   ,^>>..       J.- 

judg»'  of  the  High  Court  for  u  cert 
section  2  ?  If  such  a  judge  ha.s 
tmder  the  sub-section  at  all,  it  mi 
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cases  the  plaintitt  is  not  to  have  any  cost.s  at  and 
in  ciTtain  others  he  is  (inly  to  have  them  on  tlie 
county  court  scitle  uules^  the  judge  otherwise  orders  : 
lliat  is  when  he  has  power  to  do  it :  when  ho  has 
Bot,  it  doM  not  appbr*  Th«  wofds  of  the  ozception 
do  not  opmie  to  nusmm  the  jurisdiction,  and  I 
decide  the  case  on  the  short  ground  that  ilv  words 
of  the  exception  di I  not  confer  any  jui  isdictiou.  l»ut 
amply  provide  for  the  making  of  an  order  by  u  judge 
of  toe  High  Court  ia  a  case  in  which  he  had  juriadic- 
tion,  which  he  would  have  in  an  uetiam  which 
raauned  in  the  High  Court. 

I  may  add  that  it  is  a  misfortune  that  Act8  of 
Parliament  shoiild  l)e  jirinted  in  the  way  this  Art  is. 
The  words  of  the  exception  to  which  I  have  reli  rred 
fluiat  obviously  apply,  and  were  intended  to  apply,  to 
nb-wctiott  1  of  section  IIU  as  well  as  to  sab^sectiou 
2,  and  jot  these  are  printed  as  part  of  sab-section  2. 
As  the  section  is  printed  it  is  misleading,  and  it  is 
only  by  reason  of  the  neceasarj'  form  of  the  words  that 
theymust  be  construed  as  appljnng  tol>oth  siili-scctions. 
It  might  be  worth  while  to  refer  to  the  I'arlianient 
roll  to  see  whether  as  original^  pMwd  there  was  a 
bnak  to  i^Mrato  the  cuuue  from  the  2nd  sub- 
section* 

I  think  the  jiidginoiif  upjiealed  against,  is  right. 
liiL-  judge  in  chambers  had  no  jurisdiction,  and  the 
appeal  must  Ih'  iliBmi.ssed.  Our  judgment  d(K?s,  I 
am  aware,  interfere  with  the  practice  hitherto  ac- 
cepted at  chambers.  I  have  made  inquiries  as  to 
tut  and  have  aioertained  that  foUock«  in  making 
Us  order,  only  followed  tli«  usual  comw.  It  n,  how- 
frrr.  satisfactory  to  find  that  this  court  does  not  by 
itself  reverse  the  practice,  but  i^  affirming  the  judg- 
lueiit  of  the  Di\-i8ional  Court  iy?i>ffiirtB»»g  of  two  «K- 
perienced  judges. 

JLiY.  ImT.— The  plaintiff  in  this  case  biought  his 
action  in  the  High  Court  on  the  IGth  of  December, 

1891.  The  action  was  founded  on  contract.  By  an 
order  dat«d  the  lUth  of  Januarj*,  iN'l'i,  at  his  own 
instance  it  was  transferred  to  the  county  court.  The 
•iiuount  recovered  in  it  was  luore  than  i'L'O  but  less 
than  £:>0. 

Pollock.  B..  by  an  order  in  chambers  dated  the  Ist 
of  April,  1802,  directed  that  the  OOflts  of  the  action 
should  be  taxed  on  the  High  Court  scale,  including 
the  costs  of  that  application.    On  the  KOth  of  April, 

1892,  the  Divisional  Court  set  aside  that  order  and 
directed  the  plaintiff  to  pay  the  costs  before  them  and 
in  chambers.  The  present  appeal  is  from  this  order 
of  the  Divisional  Court. 

By  section  116  of  the  County  Courts  Act,  IHSS.  if 
a  plaintiff  in  an  action  fomided  on  contract  lii(iu;j:ht 
in  the  High  Court  which  could  have  been  commenced 
in  a  county  court  recovers  loss  than  £20  be  shall  not 
be  entitled  to  any  costs,  and  if  £20  or  upwards  but 
less  than  £W,  '*  he  shall  not  be  entitled  to  any  more 
costs  th.an  he  would  have  been  entitled  to  if  tiie  action 
had  been  brought  in  a  count}'  court." 

I  fiarticularly  oliserve  that  this  se<  tioii  uuly  a|i|ilie9 
to  actions  which  could  have  been  conimencc<l  in  a 
i-oimty  court. 

Xhe  provision  is  absolute  so  far,  and  applies  whether 
the  aenm  bas  been  tranlerred  to  the  oonnty  court  or 
not,  but  it  continues :  "Unless  .  .  .  i  juilgo  of 
the  Sgh  Court  certifies  that  there  was  suthcient 
reavjn  for  bringing  the  action  in  that  court,  or  unless 
the  High  Court  or  a  judge  thereof  at  chambers  shall 
bjr  oraer  allow  costs."  Tliat  clearly  applies  to  the 
case  where  the  action  remains  in  the  High  Court  and 
is  tried  there.  The  certificate  would  be  given  at  or 
after  the  trial  ;  and  h'  >,  I  presume,  would  the  order 
for  costs  which  that  section  contemplates.  Then 
eomw  a  pnviao,  that  if  the  plaintiff  obtaiaed  jodg- 


ment  under  order  11  for  £20  or  upwards  he  is  to  have 
costs  on  the  High  Court  scale  ;  that  is  bei.au-*f  in  the 
county  court  there  is  no  power  of  making  a  summaty 
order  for  iudgiueut  such  as  may  be  made  in  the  Sgh. 
Court  under  order  14. 
Does  this  section  empower  a  judse  of  the  High 

Court  to  give  such  a  < crtificate  or  mate  such  an  oroer 
for  costs  after  the  whole  action  has  been  trunferrod  to 
a  county  court*  In  my  oi)inioii  it  dites  not.  I  think 
that  after  the  transfer  the  High  Court  can  make  no 
order  in  the  action  except  in  case  of  an  appeal  under 
Part  V.  of  the  Act,  and  that  the  words  are  completely 
satisfied  by  reading  them  as  applicable  only  when  tu 
action  is  tried  out,  in  the  Hi^  Court,  and  not  after 

it  has  been  transferred. 

Section  03  empowers  u  judge  at  chambers  to  trans- 
fer any  action,  in  which  not  more  than  i'UH)  is  claimed, 
to  a  county  court ;  and  provides  that  when  the  order 
is  made  "  the  action  ana  all  proceedings  therein  shall 
be  tried  and  taken  in  such  court  as  if  the  action  had 
Ikkti  originally  commenced  therein,"  the  costs  subse- 
tpjent  to  the  tmnsfer  to  be  ou  the  county  court  scale, 
"  and  the  costs  of  the  order  and  all  prwwdings  pre- 
viously thereto  shall  be  allowed  "  on  the  High  Court 


After  Sttch  transfer,  therefore,  the  judge  of  the 
High  Court  has  no  further  jurisdiction  in  the  action. 

.\nd  as  to  costs,  if  less  than  i'.'iO  is  recovrTcd,  in  my 
opinion  section  Uti  applies,  and  not  section  (i<j;  and 
only  county  court  costs  can  be  given  as  to  any  part  of 
theactioB. 

I  fior  titese  reasons  think,  with  delaranoe,  that  the 

order  of  Pollt)ck,  B.,  was  without  juisdiction,  and 
that  the  Divisional  Court  was  right  in  setting  it  aside. 

Appeid  dimdmAt  with  eoiU, 

Solidton  for  the  appeUant,  JM,  Lfrngdnfft^  Son,  A 

Fentaicft. 

Solicitors  for  the  respondent,  (frijinhoo/e  it*  Brewtter^ 


3U}iat>  ^wn  of  Ju0ticr. 


Chan 
Chitty, 


.  Div.  1 

ty.J.  / 


July  7,  1»92, 
Ttjuus  V.  jAceoir.  (a.) 

Cimiraidt—-VtUidittf—Arbitrutii>>i  rlauge— Award  not  to- 
ho  impeaclinl  /or  /rniiil—Piihlir  jififin/. 

A  contract  prnviikd  tlatt  an  arbilntlor'n  o  riijii  ,<('  <, 
iji  dtrrs,  cr  u wards  shoi'ld  tivt  /»»•  intji'H'  ln  il  /m-  /nt'i'l. 

Ilfhl,  in  thf  nb«eiirr  of  f mud  u  f  tin'  i  i'iilrticlinij  jmrties, 
u  l  ulid  contrai  f,  and  in4  find  tu  uijaiiist  jtublir  m>l>cy» 

Printing  and  Numerical  liegistering  Co.  v.  Sampson, 
23  ir.  R.  463,  L.  R,  10  A'./.  4G2,  appmttd. 

Action. 

The  plaintiffii  waro  oonttaotors  for  the  erection  of 
the  P^ee  Public  Library,  Fkeston.    The  pincipat 

difiiidants  Wire  a  committee  duly  appointed  to 
carry  <»ut  this  scheme,  for  which  a  certain  fund  hail 
been  bequeathed,  the  architect  and  a  subsequent 
contractor  for  special  jmrts  of  the  work  lx»ing  also 
joined. 

The  oontiaet  between  the  plaintiffs  and  the 
oomnuttee  provided  in  efliect  that  no  payment  should 

be  due  until  the  amount  was  certified  by  the  architect, 
that  uU  di.8putos  should  be  referred  to  him  a.s  sole 
arbitrator,  and  that  his  certificate,  orders,  or  awards 
' '  should  be  final  and  binding  upon  the  committee  and 

(«.)  Beportedby  O.  Aowlakd  Autox,  Esi^.,  Bairistcr- 
at-Law. 


Digitized  by  Google 


12 


THE  WEEKLY  BEPORTER.     iv^.i.um.]  VoLXlX 


TnxiB  V.  jAOfloir. 


th(_'  i'outrtict<jJ>>  rfspcctively,  anil  sboulil  not  be  set 
aside  or  (ittompUKl  to  beset  iisi<lf'  liy  ri'usoii  or  on 
account  of  any  informalitVi  otnusioD,  or  dcl»y,  or 
«ROr  of  proceediug  in  or  ammt  fliB  noM,  Or  iay  of 
-than,  or  m  reUtun  thereto,  or  on  any  other  grotmd, 
or  foe  any  other  rOMOin,  or  lor  any  pretenoe,  sugges- 
tion, charge,  or  ittdmution  of  ftwid,  ooltnrion,  or 
confederacy." 

The  architect  havine  made  a  certiticat«  for  a  smaller 
amount  than  the  plaintiffs  conaidered  themselves 
entitled  to,  they  brought  this  action  againat  the 
committee  for  the  larglar  MDoaAt,  aUegiiig  that  the 
architect  had  not  honS  fide  oertifiM  the  amount  duo 
to  them,  but  had  knowinf5;ly  certifie<l  f'  -r  i  smaller  sum 
in  order  to  leave  a  larger  sum  for  i>ayiucnt  of  his  own 
dainu.  The  fund  was  hi  iMt  insidfideat  to  wtisfy 
all  the  claims  in  fall. 

All  imputations  of  fraud  or  complicity  ageinit  the 
.committee  were  fully  withdrawn  at  the  bar. 

The  committee  relied  on  the  architect's  certificate 
•and  the  above  clause. 

LeveUt  Q.C.,  and  T.  R.  Hughes,  for  the  plaintiSs.— 
The  above  clause  is  against  public  policy,  and  cannot 
stand  in  our  way;  Knnp  v.  lioHr,  1  Giff.  '2'>S,  7  W.  K. 
Ch.  Dig.  12  ;  Kimbrrlty  y.  Dick;  20  W.  K.  -tS*,  L.  K.  l:J 
Eq.  1 ;  ActWMOiST.  IFotoom  27  W.  B.  682,  4&  P.  D. 
148. 

WhiUhorm ,  O.c.,  and  f  'hnr'-h,  for  the  committee. — 
No  fraud  nnw  cbiirged  ;tgaiiist  us.  Tho  rules 
avoiding  contracts  on  the  ground  of  public  policy 
wdl  not  he  arbitnrily  eoctendM. 

Fanivll,    Q.C,    and    Gfo.  HtadtrtoHi  for  the 

architect. 

T.  B.  Napur,  for  the  saheeqnent  contractor. 

Cuil'l'lt,  J.,  read  the  above  clause  and  continued : 
'Whenever  pablie  policy  is  mentioned  it  is  the  duty  of 
fhc  court  to  look  oarefidly  into  the  matter,  and  not 

arbitnirily  extend  (he  rules  up'.tn  wliich  eertaiTi  deci- 
sions have  tunnel  in  regard  thereto.  It  is  Siiid  tliul 
the  clause  in  question  is  void  us  beiiifr  jigiiiimt  pulilie 
policy,  because  in  substanoe  it  i.s  au  iigreement  on  the 
part  of  the  plaintifb  and  tiie  committee  not  to  set  up 
firaud,  and  the  atgoment  prooeeda  in  this  way,  "  The 
court  win  not  listen  to  any  such  stipulation  to  be 
found  in  any  contract,  however  solemn."  To  some 
portion  ot  this  argument  I  accede.  If  a  contnu^t 
were  obtained  by  fraud,  and  in  the  fontnict  itself 
there  were  the  term  inserted  that  neither  party  should 
impeach  the  contract  on  the  ground  of  fraoo,  it  maj 
be  that  such  a  term  would  not  stand.  The  reason  is 
obvious.  The  court  would  probttbly  set  aside  that 
contract  because  it  was  obtained  by  fraud,  and  in  so 
doing  it  would  set  aside  the  stipulation.  Ttmt  would 
be  a  case  of  fraud  in  the  inception  of  ihu  contract. 
It  nwy  be  also  that  if  there  were  a  stipulation  in  an 
executory  contract  pointing  to  future  fraud  on  the 
part  of  either  of  the  contracting  parties  such  a  clause 
as  that  would  not  hold.  But  the  case  I  have  to  deal 
with  is  !in  (  ntirt  ]y  different  one.  Tliose  who  frame 
clauses  in  building  contracts  have  by  degrees  kept  on 
— them  more  and  more  stringent  uy  reason  of 
the  conseqnenoes  that  follow  from  i^Muiog  a  oertifi- 
oaite  and  the  enamums  cost  and  Htigation  that  ansee 
when  the  work  is  a  large  work,  like  a  railway  or  a 
large  public  building,  from  any  court  of  justice 
endeavourinij  to  take  the  account.  A  litigation  of 
that  kind  it  in  almost  impossible  to  bring  to  a  conclu- 
sion in  a  court  of  justice,  and  it  appears  to  me  that 
-ttose  who  deal  in  matters  of  this  hind  are  wise  in 
making  the  diinBes  more  and  more  stringent.  It  is, 
of  course,  for  the  contractor,  when  he  enters  into  a 
contract  of  this  kind,  to  consider  whether  he  will 
«ooept  it  or  not   I  have  no  doubt  oontraotors  do 


accept  clauses  which  to  the  lawyer  look  terrific,  but 
they  do  it  as  business  men  :  they  do  it  for  better  or 
worse,  and  they  think  on  the  whole  it  is  very  unlikely 
that  any  arbitrator  sdeetsd  would  act'  unjustly 
towards  them,  and  ther  are  content  to  take  him  as 
the  person  whose  award  is  to  be  final  on  tiie  subject. 

The  policy  of  the  law  does  not  retjuire  that  I  shoidd 
hold  in  the  case  I  am  now  dealing  with  a  clause  like 
the  jirrsent  to  1m»  void.  To  put  an  illustration — suppose 
a  gentleman  who  is  gomg  to  have  u  house  built  for  him, 
on  entering  into  a  complex  agreement  with  the  con- 
tractor, in  the  performance  of  which  innumoable 
questions  may  anse,  says,  ' '  Will  you  agree  with  me 
that  nothing  on  earth  shall  uj.si  t  the  certificate  that 
is  given "  Why  is  that  unfair '  I  can  see  no 
reason  why  grown-up  men  should  not  \yc  allowed 
to  contract  in  these  terms,  saying,  "  Nei*her  of  us 
will  ever  raise  the  charge  of  fraud.  * 

I  fully  adopt  the  judgment  of  Jessel,  M.R.,  iu 
Printing  and  sTtunrrical  linjistrriini  Co.  v.  Sitmpniii, 
23  W.  K.  463,  L.  11.  10  K<i.  VV2,  where  he  s%ys  (p. 
465) :  "  It  must  not  be  forgotten  that  you  are  ncit  to 
extend  arbitrarily  those  rmes  which  say  that  a  given 
contract  is  void  as  being  agiunst  pubiiio  policy,  be- 
cause, if  there  is  one  thin^  which  more  than  another 
public  policy  refjuires,  it  is  that  men  of  full  age  and 
competent  understanding  .shall  have  the  ntmost 
liberty  of  contracting,  and  that  their  contracts  when 
entered  into  freely  and  voluntarily  shall  be  held 
sacred,  and  shall  be  eniomd  by  courts  of  justice. 
Therefore  you  have  this  paramount  publio  policy  to 
consider:  that  you  are  not  lightly  to  internre  with 
this  free<lom  <>{  contract." 

Persons  will  often  shrink  from  having  iharges  of 
fraud  made  against  them,  an  1  tliose  who  are  persist- 
ent will,  by  making  such  charges,  indtice  persons  to 
come  to  terms  of  compromise.  The  clause  is  intended 
to  obviate  this  eviUand  therefore  stands  thus :  "  Both 
of  us  agree  that  every  certifioate  given  by  the  gentle- 
man  named  shall  stand  firm  and  good,  and  shall  not 
be  (juestioiietl,  even  for  fraud."  That  that  is  the 
meaning  of  tlie  clause  I  have  iiu  doubt.  Mr.  I.evett 
argued  that  the  word  "charge"  must  mean  un« 
foimded  charge,  because  he  fotmd  it  in  OOmpaiqr  wi^ 
the  words  "  pretence  "  ( which,  he  sqr>i  mesas  some- 
fhinf^ not  done),  "  suggestion**  (somethmg  that  you 
dare  not  state  opeidy),  and  "insinuation"  (some- 
thing else  that  you  dare  not  state,  and  will  not  state, 
and  have  not  the  courage  to  state),  and  he  said  the 
word  "  charge  "  is  coloured  by  the  other  three  words. 
But  the  answer,  I  think,  is  plain.  "  Charge  "  is  a 
word  which  has  been  inserted  here  deliberately,  be- 
cause to  read  it  as  meaning  an  unfounded  cliarge  is 
almost  to  make  nonsense  of  it.  .^ny  man  w  hi'  tuak<'s 
an  unfoimded  charge  of  fraud  fails  in  it,  and  no  pro- 
tection is  required.  Consequently,  if  that  were  ti^ 
meaning  of  the  clause,  it  would  have  no  operatioa 
whatever.  The  parties  say,  "We  will  have  no  ques- 
tion of  this  kind  raised  as  against  the  certificate."  If 
the  case  had  been  that  the  comniittiic  themselves  had 
been  party  in  any  way  to  the  fraud  it  would  have 
been  very  different,  and  it  may  be  that  Mr.  Levett's 
argument  (and  as  at  prossnt  aovissd  I  {hink  it  woold 
have  been  so)  would  have  socoeodod. 

That  dispcMes  of  the  main  point  in  tiie  action,  and 
it  shows  that  tho  action  is  not  justified  as  against  the 
committee,  and,  as  no  relief  18  claimed  against  the 
architect,  the  charge  of  fraud  cannot  be  entered  upon 
as  against  him. 

Activn.  tlumiued,  vn'l/t  cott$. 

Solidtors,  .ffiirfon,  YtaUt,  Ilart,  A  Burlon,  for 

Tyrcr,  K'ui/on,  7* f/r^r.  it*  S('?n7>i<i'/<,  Liverpool ;  Church, 
for  W.  Ikinki  A  Co.,  Preston ;  J.  J'ercy  C'hadwick,  for 
Btuikt  JHdamu,  «tr  OodMeUt  Ftesttm;  B.  P,  Walton, 
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HlOR  COITRT. 


Chu.  Dir. 


JTnne  30, 1892. 


In  re  Daviu. 

D.VVIE8  c.  DaVIE.»<.  («.) 


/hwaw  PeKcy  of  lift  iwtHruncr  -Pou  tr  of  nomina- 
fiM--lKqMm1(ioi»  «r  dhiin9«->>ir<7l— ibtulNary  fagiiMl. 

Tntnfor  rjfrd'il  a  jKilirij  in  I'murr  II fill, I  liiA  Ufr. 
T'hf  ruin  of  the  imuruii"  /<i>>-,iti/  jiixn  iilnl  thai,  in 
dtfauU  of  auij  lurtnination  lij  thr  ii.n»iirrr,  the  »um  tMUitd 
»kmidhefaidtoki»<migH»  uiuler  any di$^ition  «r charge 
mtie  tg  de  ammrtr  tpeeifttxJIy  aftdmg  the  taid  ntm, 
«ii*r  expreM  rrftrrncr  thtreto  or  bi/  reference  generally 
to  itttm  <lue  astuninre,  ami,  i»  default  of  any 

MTiiiuattvn  or  disyoaition,  thr  si'.n  sKwId  hr  jHiid  to  thf 
affurrrU  tviduw  if  she  titrvivnl  liini,  ainl,  if  )ti>t,  to  his 
fkildren  UriMg  at  hit  death.  Testator,  It/  n-ill,  ijave 
tkrtffwrtha  of  his  retidue  to  hit  three  daughters,  mid 
Atrrmainitig  oiie-foitrth  to  the  widow, and  ehiJdrrtiof 
hi(  ilrtetued  »o>i.  Testator  madr  >io  ntniiiuiition  or 
•Hti<o*\tion  of  the  sum  itnle*»  by  the  above  residuary 
l-^Ktt.  Testator  s  wife  i>rrdeetand  himu  Thftt 
datuhters  were  liviug  at  his  death. 

aeld,  that  testator  had  iu4  Inf  his  fill  <li/ijx>/itd  of  the 
fsUtf-numtlf,  ami  that  the  cuutrad  u  us  Uyal  by  ichich, 
in  ne  (KNte  wiAtieft  happened,  the  iH/hcy-moiieys  should  go 
to  his  three  daughters. 

This  was  a  specul  caae  to  d«termine  whether  cer- 
tain  moneys  received  under  a  policy  of  msamnoc 
taken  out  in  the  ricrp^y  ^Mutual  Insuninco  Society  on 
March  9.  1S4T,  by  the  tcstJitor.  the  Kt-v.  E.  Davieu, 
or.  his  <'wn  life,  constituted  part  of  the  residuary 
estAt«  of  the  teetator,  or  wheuer  the  plaintiffs,  his 
thm  daughters,  were  alone  entitled. 

Role  2U  of  tho  society  provided  as  follows  : — *'  In 
c«e  there  shall  not  bo  any  nomination  duly  registered 
-ii«inp  in  respect  ot  the  sum  a.sstired  when  due,  or 
to  far  aa  no  >>u«'h  nomination  shall  extend,  such  sum 
fhaH  he  paid  to  the  assigns  (if  any)  of  the  assurer  so 
in  as  the  ckims  of  snoh  airfgnB  AftU  nteBd  in 
(toy  «M»  where  such  daims  ahau  bare  arisen  under 
^Bpofntion  or  charj»e  made  by  tlie  assurer  spocifi- 
culy  affK:tiii(;  «iuch  sum  or  any  jiart  tberwf,  either 
hy  expr>-s  n  fi  rriico  thereto  n  by  rr  terrnce  gene- 
tifly  to  sums  due  upon  a-saurauces,  whether  such  dis- 
poniflB  or  ebaixe  shall  hsf»  been  mado  by  deed, 
«SI,  «r  oodioQ,  or  bj  other  instmment  in 
wittfaig.**  **  Anainoaseflmvsliannotbeaii^aoaii- 
ution  dtilj-  rcgisti  tkI.  nor  any  such  di.<«positfcw  or 
cliarge  as  aforesaid  existing  in  r«>spect  of  the  sum 
Msored  when  due,  or  so  far  a.s  no  snich  nomination 
■od  no  such  disposition  or  oharae  shall  extend,  such 
•Sm  shall  he  paid  to  the  widoir  of  the  lussurer,  the 
mnm  bsing  a  male  .  .  .  or  if  he  ahaU  not 
htvta  widow,  tiien  to  the  cMld  or  drfldren  of  the 
»*urer  living  at  his  dentil,  if  more  than  one  in 
^insl  ihares,  and  if  only  one  the  whole  to  such  niie  ; 
wjj  if  there  shalHte  Ti.j  such  child  .  .  .  then  to 
^  executors,  administrators,   or    a-ssigns  of  the 


By  his  will,  dated  October  4,  1989,  the  testator, 
vder  certain  powers  contained  in  Us  marriage  settle- 
:i*Tit«,  apjH linte  l  till  the  funds  .subject  thereto,  and 
iTMfd  antl  Urjiiftithed  all  his  rf^siduary  real  and 
I^rsonal  estate  upon  trust,  as  to  one-fourth  part  for 
'seb  of  his  three  daughters,  and  as  to  the  remaining 
Wftpazt,  excepi  so  much  thereof  as  shonld  form 
|Bt  Of  the  property  snUeot  to  the  said  marriage 
•(tttnents,  for  the  widow  and  children  of  his 
i»'ceri*f-d  fioii  as  therein  mentioned ;  and  as  to  the 
Attaining  unappointod  fourth  share  of  the  property 

l«  )  B«p<ated  by  C.  F.  Dcxcax.  Esq..  Barrister-Bt> 
Law. 


subject  to  the  uiai-riage  settlements,  for  the  children 
of  his  d<K  i-iist'<l  sou  as  therein  mentioned. 

The  testator  survived  his  wife,  and  died  in  July, 
1890,  having  never  made  any  nomination,  disposition, 
or  charge  affecting  the  said  policy,  unless  the  disposi- 
tion of  his  residuary  estate  by  his  will,  as  above  set 
out,  was  such  a  disposition. 

The  plaintifl's  were  the  testator's  three  daughters, 
who  were  the  only  children  who  survived  him,  and 
who  were  the  trustees  and  eseontors  of  his  will.  The- 
defande&ta  were  the  widow  and  oldldnBi  of  the  tae- 
tator's  deceased  son. 
A  sum  of  i;982  had  been  paid  to  the  plaintiffi  as 
tiie  poIiayHBBOMfe. 


A'lv,  for  the  plaintiffs,  cite<l  P!ilUij>i  v.  ('ui,!n/,  ."Js 
W.  K.  241.  4a  €h.  D.  222,  and  relVrnid  to  the  Will* 
Aot,  1837,  e.  27. 

Jiiir<hiir!l,  f(ir  thi*  \\"idow  and  children  of  the 
decease*!  son. — The  provision  that  the  p<jlicy-uioneys 
shall  be  ]>aid  to  the  widow  and  children  of  the  assurer 
is  illegal,  as  tending  to  defeat  creditors.  The  testator 
bad  a  general  power  of  appointment  by  wiD  wldoh 
he  intended  to,  and  did,  exercise. 

He  cited  .1        v.  fonti,,.  .37  W.  R.  140,  21  Q.B.  D. 
4(11  ;  Mvrraii  v."  Favell,  32  W,  R.  102,  25  Ch.  D.  MO: 
In  re  MarsJi  ',  Mason  v.  Thorne,  38  Ch.  D.  630,  M  W.  K. 
Dig.  151. 

XOKTlt,  J.-  Xo  doubt  this  c&ne  Ls  covered  by 
authority,  were  authority  n<'ce8»arj'.  If  the  assureti 
had  left  no  widow  or  child  then  tin-  policy -moneys- 
would  have  been  his  own  and  would  have  belonged  to 
his  executors,  and  so  far  as  he  had  not  disposed  of  it 
himself  would  luive  belonged  to  his  estate.  But  here 
it  is  clear  he  has  made  a  legal  contract  that  it  should 
belong  to  his  widow,  or  in  default  to  his  childri  n,  if 
he  dia  not  resoi't  to  modes  of  disposition  to  which  he 
has  not  resorted.  It  is  said  that  the  contract  is 
illegal,  that  it  is  against  puUio  policy  as  tending  to 
delsat  creditors,  but  it  does  not  do  so.  He  muht 
have  charged  it  with  the  payment  of  his  debts  in lii» 
lifetime,  or  by  'will  have  given  it  to  his  executors,  or 
made  a  residuary  1  i>>iufst,  adding'  words  referring  to 
the  jwlicy  or  words  having  a  general  reference  to  sums 
due  upon  assurances.  But  even  if  the  contract  were 
illegal  the  present  claim  is  mot  made  Iqr  creditors,  hut 
by  persons  who  deciTO  title  under  the  will,  nuiipt 
V.  ( '<n/ln/  is  a  clear  authority  that  the  will  does  not 
operate  as  a  disjwsition  of  the  i>iilicy-tuoiicys.  Miirmi,' 
v.  I'hmll  and  ^\s'.hi/  V.  Custii,  nrc  also  autliorities  to 
the  same  effect.  Ihe  contract  is,  therefore,  effective 
to  make  tlie  three  danglitm  entitled  to  polfaqr- 

inoneys. 

Solicitors,  Shun;  TreutelUu,  »{'  Kirhroml,  for  H- 
IForrf,  Dndlcgr:  Houme  d:  Ba/ldd. 


In  re  Cabtbr  MxDicmt  Oo.'s  Tiavs-ICabk.  (a.) 

I'atenU,  iJetignt,  and  IMe-ifarks  Aet,  1883  (46  .0  47 
Vid.  e,  oi),  «.  103— PatetOs,  Derigntt  and  Trade- 
Marka  (Amendmeut)  Act,  1885  (48  dl  49  I'iet,  r.  63). 
«.  6 — ^ForeijgfM  trade'murlo—JUgutratum, 

Under  si'h-frrtinii  3  of  section  10.3  of  the  Patciiff,  dr.. 
Act.  1MM;{,  u  In'de-Jhdrk  irhicli  has  bffii  upjiliid  for  in 
the  niiii,tr>/  of  tiriijiti,  wfiiifirr  rajmble  of  beinij  rtijii'tered 
in  (hut  ii.riitri/  ur  not,  mo>j  If  npjih'fd  for  hm,  hut  it 

(a.)  Bq^ortcd  by  (i.  B.  M.  Ck)onE,  Esq.,  Barriater-at> 

Law. 
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will  not  he  registered  here  unku  it  u  a  mark  otherwise 
cqpoUe  qfrtgidratiiM  nnder  the  btwo/ihi$  emmtiy. 

This  was  a  motion  on  the  part  of  a  company  incor- 
pOfated  under  the  law  of  the  State  of  New  York  for 
an  order  directing  the  ComptxoUer-Gcneral  to  pro- 
ceed with  the  registntioii  of  »  tnde-maxk  that  liad 

been  refused. 

The  applicants  were  iiiaiiufiicturt'rs  ut  jiHIh.  The 
trade-mark  sought  to  Ih^  regisU'red  contiisted  of  the 
wocds  "Carter's  Little  Liver  Fills"  in  three  lines, 
•unomided  by  ajtri^t  and  hoiisontal  lines.  The 
applinalion  to  register  contained  fhe  following  dis- 

cUuBBT'-  -"  Tlip  pssentiiil  partitMilfirs  nre  the  follow- 
ing, the  words  '  Little  Livor,'  and  the  appliumts 
diHclaim  any  ri^ht  to  the  exclusive  u--e  ni  thf  wunl 
'  plls.'  "  The  ajjplicant^  had  registered  their  trade- 
mark in  New  York.  The  application  in  that  countrj- 
oomtained  tiie  following : — "  The  said  words  *  Carter'B ' 
and  *  Pills  *  do  not,  bow«ver,  form  an  essential  part  of 
our  trade-raiirk,  the  essential  feature  of  which  resid&s 
in  the  luuciful  title  or  designation  '  Little  Liver,' 
Aviiich  temi  indicates  to  the  puVilic  the  oiigia  and 
ownership  of  goods  of  our  iminufacture." 

The  present  application  was  made  under  section 
103  of  the  Patents,  Designs,  and  Trade-Marks  Act, 
1883.  The  material  parts  of  that  section,  as  corrected 
"by  the  aniondinf:^  .\ct  of  I*^^  '),  are  us  follows  :  - 

(I)  If  her  Majesty  is  iileaseil  to  make  any  arrange- 
ment with  the  Govenimcnt  ur  Governments  of  any 
foreign  State  or  States  for  mutual  protection  of  any 
'  inTflBlionB,  designs,  or  trade-marks,  or  any  of  ihem, 
then  any  person  who  has  applied  for  protection  for  any 
invention,  design,  or  trade-mark  in  any  such  State 
shall  be  entitled  to  a  patent  fm  his  invention  or  to 
registration  of  his  design  or  trade-mark  (as  the  case 
may  l>ej  under  this  Act,  in  priority  to  other  appli- 
cants i  and  such  patent  or  xeigistratio&  sball  have  the 
same  date  as  tiie  date  of  the  protection  obtained  in 
such  foreign  State. 

"  Provided  that  liis  applicatiitu  is  iiuide,  in  tiie  tasi> 
*   a  patent  within  soveii  iiioiitlis,  and  in  the  t:use  of  a 
lesign  or  trade-mark  within  four  mouths,  from  his 
ax>plying  for  protection  in  the  lomlgii  State  with 
which  the  amagement  is  ia  iottm, 

"Provided  that  noting  in  this  section  contdned 
shall  entitle  the  jiatontec  or  proprietor  of  fhe  desij^n 
or  trade-mark  to  recover  damages  for  iiifriiipenR'nts 
happening  prior  to  the  date  of  the  actual  aecejifaiice 
of  his  complete  speciiicatiou,  or  the  actual  registra- 
tion of  Us  design  or  tnde-mark  in  tids  ooonny,  as 
the  case  may  be. 

(3)  The  application  for  the  grant  of  a  patent,  or 
the  rejostration  of  a  design,  or  the  registration  of  a 
trade-mark  imder  this  section  must  be  made  in  the 
same  raannBr  as  an  ordinary  application  under  tins 
Act. 

"Provided  that  in  the  case  of  trade-marks,  any 

trade-mark  the  registration  of  which  has  l>cen  duly 
applied  for  in  the  coimtry  of  origin  may  bo  regis - 
tere<l  under  this  Act. 

**  (4)  The  provisions  of  this  section  shall  apply  only 
in  the  case  of  those  foreign  States  with  respect  to 
wkUh  her  Majes^  shall  from  time  to  time  by  Order 
in  Council  declare  them  to  be  applicable,  and  so  long 
onlv  in  the  case  of  each  State  as  the  Onler  in  Council 
shall  continue  in  force  with  respet't  to  that  State." 

TliM  treaty  rights  under  which  the  ajijili*  atiun  was 
made  were  an  Industrial  Convention  for  th«r  I'rotec- 
tioD  of  Lldnstrial  Property  and  a  protocol.  The 
couventioii  wu  signed  .in  March,  1^83,  at  Paris,  on 
behalf  of  n«noe  and  other  States,  neither  €h«at 
Ilritain  north''  I'niterl  States  being  original  parties. 
It  contained,  a  proviuion  that  other  States  should  bo 
permitted  to  adhere  to  tbeoonnaitioo  at  their  request* 


Hie  convention  also  contained,  aiuung  others,  the 
following  jtrovisions  :  — 

"  II.  The  subjtHits  or  citizens  of  each  of  the  con- 
tracting States  shall,  in  all  other  States  of  the  Union, 
as  reig^rds  patents,  industrial  designs  or  models, 
trade-mailEs  and  trade-names,  enj<^  the  advantsgss 
that  their  rGspective  laws  now  grant  or  shall  hcieamr 
grant  to  their  own  subjects  or  citizens.  Conse- 
quently they  shall  have  the  same  protection  as  the 
latte  r,  and  the  same  legal  reeoui-se  on  any  infringe- 
ment of  their  rights,  pxmded  they  observe  the  for- 
malities and  conditions  mpoeed  on  sabjecto  or  citizens 
by  the  internal  legislation  of  eadi  Stete. 

"  r\'.  Any  pejxnn  who  hss  duly  registered  sn 
application  I'or  a  patent,  industrisl  design  or  modd, 
or  tnwle-mark,  in  one  of  thi-  contracting  States  shall 
enjoy,  as  regards  registration  in  the  other  States,  sad 
reserving  the  rights  of  third  parties,  a  right  of 
priority  during  the  periods  hereinafter  stated.  Conse- 
quently subseipjent  registration  in  stny  of  the.  other 
States  of  the  Uni  in  Ik  fm  e  the  expiration  of  these 
periods  shall  not  !»•  invali(iated  through  any  acts  ac- 
complished in  the  interval,  either,  for  instance,  by 
registration,  by  publication  of  the  invention,  or  by 
the  working  of  it  by  a  third  party.  The  above- 
mentioned  terms  of  priority  shall  be  six  months  for 
patents  and  three  months  for  designs,  models,  and 
trade-marks.  A  month  longer  is allowed  for  coaalsiss 
beyond  the  sea. 

**  VI.  Every  trade-mark  duly  registered  in  the 
oonntiyof  odma  shall  be  admitted  for  registration 
and  protected  m  flie  form  originally  registered  in  all 
the  other  eoimtries  of  the  Union.  That  country  shall 
be  deeuHsl  the  country  of  origin  where  the  applicant 
h  IS  his  c.liit  f  seat  of  business.  If  this  chief  seat  of 
Viusinoss  is  not  situated  in  one  of  the  countries  of  the 
I'nion,  the  comitry  to  which  the  applicant  bi  longs 
shall  be  dwmed  the  country  of  origin.  Begistrataoo 
may  bexeftundtf  tiie  object  fcrwfaieh  it  is  solicitod 
is  contrary  to  momlity  or  public  order." 

The  plenipotentiaries  of  the  contracting  States 
signc<l  idso  a  protocol,  which,  it  was  <les.'lare<i,  should 
have  the  same  force  and  validity  aa  the  convention 
itself.  The  fourth  pamgH^  of  the  protocol  con- 
tains the  following 

**  Paragraph  L  of  Artiole  YI.  &  to  be  understood 
as  meaning  that  no  trade-mark  shall  be  excluded 
from  protection  in  any  State  of  the  Union,  because  it 
does  not  satisfy,  in  regard  to  the  signs  composing  it. 
the  conditions  of  the  legislation  of  that  State,  pro- 
vided that  on  this  point  it  comply  with  the  legsl 
requirements  of  the  country  of  origin  and  that  it  has 
been  properly  registered  in  the  said  country  of  origin. 
With  this  exception,  which  n-latea  only  to  the  form 
of  the  mark,  and  otherwise  reserving  the  clauses  of 
the  other  articles  of  the  convention,  the  internal 
legjdalian  of  each  State  remains  in  force." 

On  the  17th  of  Marc3i.  1884,  Hm  oonTcmtioo  was 

acceded  to  by  the  Government  of  Great  Britain.  By 
an  Order  in  Council,  dated  the  12th  of  July,  1887,  it 
was  declared  that  the  provisions  of  section  10;j  of  the 
I'atents,  Designs,  and  Trade-Marks  Act,  1883,  shoxil  l 
be  applicable  to  the  United  States  of  AoMrioa.  <  >n 
the  30th  of  July,  1887,  the  convention  wh  noceded 
to  by  the  Goremment  of  the  United  Stetos. 

Aston,  Q.C.,  Fl't.hir  Moi>f(<oi,  and  Fother- 

ijiU,  for  the  motion.— The  court  ought  to  look  at  th<- 
convention  and  protocol  as  surrounding  circum- 
stances to  assist  it  in  construing  the  Act.  Sob-seo- 
tion  3  of  section  103  of  the  Act  reoden  oompvbory 
the  registration  of  a  trade-mailc  that  haa  been 
rejiistered  in  one  of  the  countiies  inelndi/d  in  the 
convention,  whether  such  trade-mark  complies  witlt 
the  requiremento  of  the  law  of  this  conntiy  or  not. 
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Hh.  Ct.  Is  i:k  Carteu  Medii  ixe  Co.'s  Tit  \i>i;-Makk.— Ix  i:k  Imuson's  SETTLtu  Estates,  Hh,  Ct. 


Sir  II.  E.  IWl'tter,  A  J!.,  and  /i«//e  ./oiy.r,  for  tho 
B«)tld  of  Trade. — In  construiu^  tho  Acc  the  court 
«MMt  look  bagraod  tha  AeU  The  Act  only  pcotaota 
tadennrtn  ttist  aro  copaUe  of  reiarUtration  aeoord- 

Vbg  to  the  law  of  this  <  otmtry.  This  is  not  a  tnido- 
mark  within  the  ditinitiun  contained  in  section  iH  of 
the  Act.  The  applicants  have  no  riffht  to  the  ex- 
dudra  nae  of  the  words  "  Little  Liver,"  but  the  Board 
of  IMeliATe  no  objection  to  register  the  trade-mark 
M  «  oooibiiwtion,  if  the  applicants  will  disclaiox  any 
night  to  tho  exclosivfi  use  of  tliose  words. 

KoUTiI,  J.— In  my  opinion  the  application  is  not 
wall  founded.  The  difficulty  arises  from  the  provi- 
•wm  at  ^  end  of  !mb-«eotion  3  of  aeclioo  103  of  the 
Act  of  1S83.   This  Act  was  panod  at  a  time  when 

urtain  proceedings  were  gfoing  on  with  a  view  to 
iitual  relations  between  foroiffn  eountrit's.  I 
<Jo  not  think  it  wrong  us  a  matter  of  histor)*  to 
vda  to  thr  I'osition  in  which  the  parties  stood 
tA  one  another.  But  in  my  opinion  it  would  be 
«iitirdy  wrong  to  ref^  to  those  inRtf»r«  for  the 
poipoae  of  construing  the  Act.  In  lss;5  thoro 
W»nre  negotiations  in  jirocess.  and  a  conv'  iitiou  was 
urrived  lit  for  thf  nmtual  j.rolection  >  r  Irnle-uiarks 
between  certain  countries,  of  which  Great  Britiin  was 
not  one.  [His  locdihqi  tben  shortly  referred  to  the 
pnviwms  of  tho  eoiiTCBtiom.1  In  IHM  the  (JoTcm- 
BMBt  of  Great  Britain  aooeoed  to  this  ootiTeution, 

sad  in  l^^^T  thi-  Unittnl  States  <lid  s.  i.  It  was  in 
aoticipation  of  this  that  se<'ti<)n  In;;  was  ins«Tte<l  in 
the  Act.  It  was  not  intf'ndtMl  to  Ik-  appliLnLle  to  all 
poasihle  arrungewents  that  might  be  made,  but  to 
the  ^Bculty  arising  from  the  cireanistanoe  tliat  a 
peaon  might  form<^rTy  obttiin  a  patent  for  an  inven- 
tion in  this  oonntry  and  some  other  countries,  without 
bdng  the  inv«-ntcir  at  all.  Section  in:;  as  ci  i,  i  rotrd 
bjr  the  Act  of  18s.j  provides  that  if  8uch  an  arrange- 
uient  be  made,  anv  person  who  has  applie<l  fur  pro- 
tection in  the  iorugn  country  shall  be  entitled  to  the 
registration  of  Ins  mark  in  priority  to  other  appli- 
cants. It  does  not  say  that  he  shall  be  entitle<l  to  the 
mark  out  and  out.  but  only  in  priority  to  other 
applicants.  Then  suli-section  i  s  iys  that  the  ai)pli- 
cation  for  the  gntnt  nr  re^stratiuii  must  be  made  in 
theortfnary  way  under  the  Act.  ,\J1  fikat  is  clear, 
dcalniig  with  the  application.  Then  we  come  io 
fliis :  "  Any  tnMle->man  the  ngistration  of  which  has 

Ven  duly  applied  for  in  the  emmtn.-  nf  orip:in  may  1>e 
'■'^eistered  under  this  Act.*'  Now  that  may  mean  one 
•i  three  thin;rs  —  ;1)  that  where  ri'instration  has  been 
applied  for  in  the  country  of  origin,  it  may  be  applied 
for  in  this  country;  or  (2)  that  registration  in  the 
country  of  origin  justifies  registiBtion  here;  or  (3} 
that  appBcatiott  for  registration.  ev«n  if  it  cannot  ne 
^antra  in  the  for  eign  country,  justifies  and  nr-ces^i- 
tites  registration  here:  which  is  an  absurd  result. 

I  niMj  that  this  refers  not  to  rej^isf ration  but  to 
a|iplie:ition  for  registration,  u  construction  which  is 
■inie  out  by  fho  words  "duly  applied  for."  But 
Uun  Mr.  Aston  says  that  what  you  have  to  find  out 
ii  whether  there  has  been  a  due  application  for  regis- 
tration in  the  foreit^n  <  oiintry,  for  which  purjKjse  you 
would  have  to  find  out  what  the  law  requin-s  in  the 
foreign  countrj*.  But  in  my  opinion  tlie  true  mean- 
ing is  that  applicatiMi  is  justitiod  here,  where  there 
has  naply  been  an  applieation  there.  Then  there  is 
the  question  in  what  form  the  order  should  be  made. 
Tile  Attomer-Ghmeral  is  willing  not  to  object  to  the 
tiade-tuark  tK'iiip  ro^jistcred  with  a  lai  i?er  ilisclaimer 
*oss  to  protect  the  public,  as  he  considers,  sufKciently. 
^iat  I  think  the  best  oomM  istonfose  the  application 
*lto«ther,  and  not  to  consent  to  noli  a  rsgutraticm 

the  Attomey-Genenl  was  prepared  to  mase. 

Solicitors.  Paddimtn  A  FafiUove;  SolMtor  to  the 
B-nrd  of  TrwU: 


In  re  D.vusox'8  Settled  Est.vtes,  (a,) 

StWed  land — ftnprovement$^Retit'chatyf$—'Jtetkmplion 

Ciijiifiil  ,11111,1 1/-,  fii'/lif  offiuant  for  Ufr  in  rttxty- 
iii' lit   ■/ ,ii]>ri,r,  iH'  lit  iif  Laud  Ad^  18(H  (27  <("  2S  Vict* 

in;.  Ill-  S.ttlt,/  Land  Art,  iHH'i  (4-5  .(•  4G  Vkt. 
<-.  '^),  »,  21,  gitb-strtioiis  2,  li — iSettled  Land  Act^  18t>7 
A  b\  Vict.  c.  30), «.  I— Settled  TAtnd  Ad,  1890  (53 

.I-  :A  Virt.  r.  GO),  \o. 

.1  it  iuuit  fvr  lift  had  paid  rn  taiii  inntaliaenU  nj  rent' 
c/innjts  •••Iiii  h  Aaa«  hHwttn  18>>.j  and  189(),  betn  created 
under  the  Improvement  of  Land  Act,  to  secare 

moneti  hanmoed  htf  him  for  improvementt  on  the  teHled 

iiiiiids,  (>h  ail  (iji/il I'lat iitii  til  tfif  court  to  nutJufrizf, 
inidtr  6trt„ia  l.J  oj  thr  Sdthd  Laud  Act,  18!>U.  fh'  rc- 
jxtifotent  to  him  by  the  trnstefs,  otti  of  cajiiful  manci/t  in 
their  hnnde^  q/  the  inetalmenU  paid  by  him  be/wre  March, 
1S02,  v-heuhe  Jirtt  ealted  upon  the  trtteteee  to  provide  fur 
the  inttahnrnta, 

Ifrld,  that  the  cmr  did  not  rmne  within  tection  15  of 
till'  Al  t  of  IS'Mi,  l.iit  n'lthiii  I'.rfioii  I  of  the  Act  of  1887, 

Uii'l  that  flir  iijiji/o  atioit  inn»t  bf  rrfueed. 
Adjii;inje<l  suunaons. 

A  t»^nant  for  life  und"r  a  settlement  dat<  d  the 
.'Ust  of  Augiut,  1874,  had  between  the  years  188.3 
and  1S90  borrowed  ftiom  the  Lands  Improvement  Co. 
various  Sums  of  money,  amounling  to  £3,270.  for  the 
pur]>ofle  of  carrying  out  improvoments  on  the  settled 
estJttes,  and  had  created  rent-charges  under  the 
Improvement  of  T>and  Act,  1S(»J,  to  secure  (lie  repay- 
ment of  the  snuie.  The  rent-cliniges  as  they  bi-came 
due  were  paid  by  the  tenant  for  life  ut.til  the  loth  of 
Mfuch,  1892,  when  he  fcmnally  requisitioned!  the 
trusteca  of  the  settlement  to  provide  for  the  future 
payments  of  the  rent-charges  and  demanded  repay- 
ment out  of  capital  moneys  in  tln  ir  liauils  of  the 
sums  already  paid  by  him.  The  trustees  refusi-d  to 
act  without  the  sanction  of  the  court,  and  the  tenant 
for  life  then  took  out  this  summons,  asking  for  a 
decburatioin  that  any  moneys  in  the  hands  of  the 
trustees  being  capital  moneys  under  tho  Settled  Land 
Acts,  lsS'2  to  IS'M).  or  applicable  as  such,  might 
Iirop*_'rly  Ife  Jip|>lied  by  the  trustees  (n)  in  jiayment  of 
all  future  instalments,  whether  consisting  of  principal 
or  intereot  of  tlie  several  rent-charges,  or  (/>}  in  nav- 
ment  ol  amy  sums  required  for  the  redemption  of  the 
said  mnt-^arges  respectively,  including  therein  any 
sum  payable  by  way  of  bonus  for  redeinptiim,  iinl  in 
either  case  (c)  in  jmyrnent  to  the  aj)j)lii  ant  oI  all 
instalments,  whetla  r  cnsistiii^  of  interest  or  principal 
alruady  paid  by  him  in  resiwct  of  such  rent-charges 

rcansctiTdy. 

The  summons  came  before  Stirling,  J.,  in  ohambera, 
on  the  2Gth  of  May,  1892,  when  he  made  a  declaxa* 

tion  allowing  the  i)ayment8  uuih  :  lir.ids  (d)  and  (6), 
and  adjourned  the  rest  of  tho  summons  into  court. 

fruwlnj,  for  the  ajiplicant, — The  improvements  in 
this  cas«'  were  such  as  were  authorized  by  the  Settled 
Land  Acts,  and  the  court  can  therefore,  under  section 
l  .»  of  the  Settled  Land  Act,  1890.  direct  the  applica- 
tion of  capital  moneys  for  their  payment.  Although 
that  section  was  passed  to  oliviate  the  difficulty  occa- 
sioned by  the  decision  in  In  rr  Ifotchh-in's  Settled 
K^tntc^,  V)  W.  K.  4r»;i,  .V)  Ch.  D.  41,  it  gives  the 
court  a  discretionary  powi  i  to  relii've  tenants  for  life 
from  payments  for  improvements  authorizes  I  by  the 
statutes.  //<  r»  Knatclibidl's  Settled  Kstatrn,  M  \V.  R. 
10,  jC9,  2.7  Ch,  D.  349,  29  Ch.  D,  588,  decided 

(a.)  Keported  by  V.  A.  O.  Woods,  Esq.,  Barriater-at- 

Law. 
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that  rent>chaige8  moh  as  the  ones  in  this  case  were 

not  incumbniDces  affectiue  the  inheritance  within  the 
Act  of  1882  :  but  it  was  held,  under  the  Act  of  1887, 
that  capital  moneys  might  be  applied  in  redemption 
ol  such  rent-cbargea  :  />«  rt  Lord  Ei/monVt  Sfttird 
ISttaUs,  88  W.  R,  "02,  45  Ch.  D.  39i>.  Your  lord- 
ship's decision  in  the  case  of  la  re  HowanVs  Settled 
Estates,  40  W.  B.  360,  [1892]  2  Ch.  233.  wna  on  the 
1st  mxtion  of  t ho  Act  of  18J87,  luid  more  pxtcnsive 
powers  are  contem-d  on  the  court  by  the  Act  of  18JK). 

He  also  referred  to  In  re  l.nrd  Suddt^t  Settled 
Mttaiet,  36  W.  R.  1(12,  :5T  Cb.  D.  12;J. 

W.  C.  Druce,  for  the  trustees,  did  not  oppose  the 


Sxiltuxc.  J.-  Tlio  nuiinTons  fnactmcnts  which 
have  been  passed  for  the  purpose  of  uuiending  the 
Settled  Land  Act,  18H2,  make  it  somewhat  difficult  to 
Moertain  the  inflMiing  and  intention  of  the  liSffislature 
wiili  xeferanoe  to  the  vaakms  •pplioations  which  ore 
from  time  to  time  made  under  thos6  Aoito»  btti  I  think 
the  present  application  nnist  fail. 

The  Act  '  t  issj  nuthorizod  the  application  ot 
capital  money  arising  thereunder  in  various  ways. 
One  way  is  mentioned  in  section  21  (ii.)  of  the 
origin*!  Act— Tis.» "  TnHischayge,pnrefaase,  or  redeiw- 
tion  of  inoomlffsiiioeB  slfectu»rae  inhec^ance  of  tne 
settled  land,  or  other  the  whole  estate  the  rabiect  of 
the  settlement,  or  of  land  tax,  rent-charge  in  lieu  of 
tithe,  crown  rent,  chief  rent .  or  quit  rent  chargetl  on 
or  payable  out  of  the  settled  land."  Another  way  is 
mentioned  in  sub  ■eetton  (UL)  of  tte  same  section— 
Tic,  "  In  paynunt  for  aiqr  imfHwraiiMnt  Buthorised 

After  the  passing  of  th*-  original  Act  the  qmation 
arose  which  was  decidetl  in  the  case  i)f  /  n  rf  Knatchhidr  t 
Settled  Eatatrt.  In  that  case  improvements  hud  been 
effscted  under  the  Lduid  Drainage  Act.  184!),  and  the 
LiDid  Inqpgcorement  Act.  1SC4,  and  had  been  paid  for 

Sr  money  raised  upon  rent-ohaigM  onatea  under 
ose  Acts,  and  the  application  was  Ibat  eaiiital 
money  arising  under  the  Settled  Tjand  Act,  18*^2,  might 
be  applietl  in  ilischarge  of  the  incumbrances.  It  wa^ 
held  bv  the  Court  of  Appeal  that  the  rent -charges  s(5 
oreatea  were  not  "incumbranora  affecting  the 
inheritance  of  the  settled  land  "  vrithin  the  meaning 
of  section  21  (ii.)  which  the  tenant  for  life  was 
entitled  to  have  paid  out  of  capital  money,  so  as  to 
relieve  him  from  the  payment  of  the  instalmonts. 
Thereupon  the  Leginlature  altered  the  law  by  passing 
the  Settled  T^d  Act,  1S87,  section  1  of  which 
IKOrides  that  "where  any  improvement  of  a  kind 
aotiiorized  by  the  Aot  of  18S2  nas  been  made  or  may 
be  made  either  before  or  after  the  passing  of  this  Act, 
and  a  n  nt-charge,  whether  temporary  or  perpetual, 
ha-s  boon  or  may  be  creiited  in  purauanco  ot  anj*  Act 
of  Parliament,  wiUi  the  object  of  pajnng  off  any 
mooiiys  advanced  for  the  purpose  of  defruving  the 
esqpenias  of  sudh  improranMnt,  any  capital  money 
expended  in  Tedeenml|r  wwh  Ttnt-oharge  or  otherwise 
providing  for  the  jm}nnent  thereof  shall  be  deeme-Jl 
to  Ik-  applifd  in  pnymtnt  for  an  improvement 
Huthorizedliy  the  Act  ">f  lss2."  It  is  to  be  observerl 
that  the  LegisLiture  did  not  enact  that  these  rent- 
charges  should  be  deemed  to  be  "  incumbnmces 
afEBoime  the  inheritance"  within  the  meoaing  of 
tMfeiMiSl  (ii.)  of  the  Aek  otl882,  but  tliate^ntal 
money  expended  in  n^eeming  such  rt-nt-charfii  s 
shoula  he  deemed  to  be  applied  in  payment  fm 
improvements  authorized  by  the  Act  of  18S2. 
Accordingly  it  was  held  by  the  Court  of  Appeal  in  /«  re 
Lord  Egmont's  Settied  Estatea  that  by  section  1  of  the 
Act  of  1887 capital monejmigiht be wplii>d  inpayment 
of  instalments  of  ttmdnaUB  voBl-OliMi^  for  which 
tfaa  tMUt  lor  lifa  was  liable. 


But  I  bave  bdd  in  /n  re  BowttriTt  SMO.  EM*» 

that  that  section  is  not  retrospective  in  its  operation. 
My  decision  in  that  catu-  whs  given  upon  the  Act  of 
iNST  alone,  and  of  coursf  I  adhere  to  it.    It  w  now 
submitted  that  I  ought  to  make  the  order  asked  for 
in  this  case,  on  the  ground  that  it  is  sanctioned  hy 
section  1<3  of  the  Act  of  1890.  In  order  to  understand 
the  meaning  of  that  section  it  is  necessary  to  refer  to 
the  case  of  In  )■   !!>'■■'■. S-ltlnl  F.fta1r>,  in  whici 
it  was  held  that  capital  money  could  not  he  apphed 
in  recouping  to  a  tenant  for  life  money  paid  for 
improvuments  executed  by  him  without  first  sabmit- 
ting  a  sohsme  to  the  trustees  and  oibtiiining  ttsir 
approval.    That  being  the  state  of  the  law  theXsgii- 
lature  passed  tlie  amending  Act  of  1890,  by  section 
l.')of  which  it  is  providt-d  that  "the  court  may,  in 
any  case  where  it  appears  proper,  make  an  order 
directing  or  authorizing  caiMtel  money  to  be  applied 
in  or  towards  payment  for  any  inmroranMot  autho- 
rized by  the  BeHled  Land  Act.  1882,  uotwIOMtssiding 
that  a  scheme  was  not,  before  the  execution  of  the 
improvement,  submittrd  for  approval,  ;u3  rt^^uired  hy 
the  Act  of  1882,  to  tin-  ti  ustefs  of  Die  .sett.lomont  or  to 
the  court.    Now  all  that  was  intended  by  the  Legis- 
lature there  Wiis  simply  to  remove  the  Wot  reve^ei 
by  In  rt  Matehkin't  Settled  EttaUt .  but  is  is  said  that 
I  ou^ht  to  bold  tiiat  sums  already  paid  by  a  tensnt 
for  hfe  in  respect  of  instalments  of  these  rtnit- charges 
should  be  treated   as  payments   for  iiuprovcmenf* 
authorized  by  the  Settled  Limd  Acts.   N'ow,  by  section 
I  of  the  Act  of  1890,  that  Act  is  to  be  construed  as 
one  with  the  Acts  of  18S2  to  1887,  and  I  must  there- 
fore x«ad  it  as  if  it  stood  in  one  Aol  oompririag  the 
whole  of  the  Acts,  and  in  partioolar  aeotion  1  of  the 
Act  of  1S8T.    That  being  so,  I  have  now  to  say 
whether  siuus  alreitdy  paid  by  the  tenant  for  life  in 
respect  of  instalments  of  improvement  rent-charges 
can  bo  treated  as  payments  for  improvements  autho- 
rized by  the  Acts,  and  therefore  payable  out  of 
capital  money,  and  it  seems  to  me  that  that  is  not  the 
true  oonstmctaon  of  section  15.    The  Act  of  I88T 
draws  a  distinction  between  moneys  jwiid  in  redemp- 
tion of  such  ront-ohaiges  imd  payment fur  improve- 
ments.   They  are  only  to  be  deemed  to  he  applied  in 
payment  for  improvements,   ^ley  are  not  payments- 
tor  improvements  in  fact.   It  seems  to  me,  therefore, 
that  I  should  be  unduly  straining  the  words  of  section 
1j  if  I  were  to  hold  that  the  present  application  is 
ju.stified  by  it.    I  do  nut  think  the  case  comes  within 
that  soction,  but  within  section  I  of  the  Aot  of  1887. 
The  third  part  of  tfa«  summooB  tiiav«loro  fnQa,  and 

must  be  dismissed. 

Solicitors,  Markby,  Wilde,  it  Juhiitou. 


In  rs  N2V  Obiestal  Bajtk  CoRPoSAViaiH.  (a.> 

Comjmny — Windivg  Hp  —  Pnuikt — Petition  firr  com- 
pnhorij  vmidimj  upSupermnon  order — Ih-adverliee^ 

mriit  <if  pttidiiK    -  \\'iijit<  iif  rrrtlitorn — Cof|||Hlttlfla 

{Windiufj-uii)  Act,  1  syo  (O:}      :»4  Virt.  r.  lili). 

SinrH  the  ( 'i/injxiii ivs  {]Vindiii(j-iip)  Act,  1890,  tlit 
:i,u.\  i  i"i  '[f  a  siiiKrvision  urdi  r  on  a  jietition  J'or  a,  com~ 
jiuUory  order,  udierr  thi-  jtdi'tioner*  and  the  cretiitore  atid 
coidrihntoriet  are  all,  f'c  jnr  as  i»  Anoiou,  desiroue  OJ^ t 
aiipendewn  order,  it  n<4  so  much  a  matter  vtf  eowne  a. 
it  vvM  hefort  the  Ati. 

(a.)  Reported  by  J.  F.  Wausy,  Esq.,  Barristor-at 

Law. 
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niiTT  fffu  ff.'fi,.,,,  <(«  pn*' i,(f<l  null  whfrtitfd  prai/xl 
jv  tht  oomptUwjrt/  wiitdtHij  up  of  an  iinporUiHt  bankiitif 
tmpang,  iul  a  tupervitiM  order  otdjf  tnM  tuiktd  far  at 

JhU^nat  the  pttitiont  mtut  Uand  onr  /or  the  ie$ue  of 

fn^)i  ai\triisem''nU  tfatiiiff  that  at  <Jie  hearittj/  a  tupeT' 

cuioH  iirdtr  would  be  uiknl  fur. 

Petition. 

Two  petitions  wore  pn  sfiitfil  far  tho  wiinliiiiar  up  of 
this  company,  one  by  tlie  toiiipany  and  the  otlior  by 
craditon.  SubaeqaeDtly.  resolutions  were  duly  pofisctl 
W  the  oompaay  for  a  voluntary  wiuding  up,  and  that 
•  Ifr.  Wdton  sBonld  be  appointed  Uqaidator ;  and  he 
mi-  iiiithori/cHl  to  appear  and  consent  to  an  order  that 
the  voluiitivry  windings  up  should  bo  continued  under 
tb.  ^u]..■I•vislou  of  tlif  c'jurt.  A  supervision  ordnr 
wiis  now  itsked  for  ou  bfhalf  of  the  company  at  the 
hearing  before  Yaughiin  William!),  J.,  sitting  M  an 
aiMitiMMil  judge  of  toe  Chancery  Diviskm. 

It  appeared  Mist  the  company  was  inoorporated  in 
its  objects  being  genenilly  to  carry  on  a  baiiV- 
icg  business  in  Landou  or  in  tht?  East,  such  uliji  cts 
b.nng  moro  particularly  detine«i  by  a  >i>ccial  Act  of 
Pariiaxaent  passed  in  1889.  The  nominal  capitul  was 
£2,000,000,  divideii  into  ilO  shares,  but  otily  j9,800 
of  the  shares  had  been  issued,  on  wbi<  h.  liowever, 
everything  was  paid  up.  The  company's  in-tition  WM 
supported  by  lioldors  of  'iW  Hhiir.^  ai.  l  by  creditors 
tor  a  large  amount.  It  was  said  that  all  persons 
intoraitarioflmioil  detuomi  of  a  nipenricbn  oraer. 

Jb&tJiMA,  <?.<7.,  end  /j^b  Jiofoe,  for  the  compaaj. 

y     ■  ,  lu.ih ,  o.r.,  Mud  JsAwerfA  Jamef,  Inr  the 

juititiuiiinp  cr<  ditor. 

VtnwH  Jl.  ii.uilh,  for  shareholders  supporting  the 
tppUcatuNB* 

O'. .  /.  /.'/  r'  /cr  and  JKirmamlbroreditoren^ort* 

iug  th*-  appli''Mtion. 

V  vrfiHAN  Wn  i  i AM-,  J..  s.iid  he  was  aware  that  it 
ii.id  Lef-n  tlie  practice  of  the  CLauccry  Division,  w  lu  i-' 
list'  j«  titioners  and  the  creditors   iu  l  c  <iiti  ibutories 
dwirfl  a  super  visum  order,  to  iii.i...     i.  h   ui  order. 
But  that  pnctioe  wae  mainly  founded  on  decisions 
prnnonnced  prior  to  the  OompKiieB  (Winding-up)  .Vet, 
'MU),    Since  thtn.  havintr  ropird  to  the  fact  that  the 
oliject  of  the  Legislature  was  that  cicdiujrs  an<l  con- 
tributories  should  have  a  special  protection  iin<l«  r  a 
eompi^aoty  winding-up  order  wiuch  thev  had  not 
anjojed  befbie^  the  making  of  a  supervmon  order 
was  not  now,  under  such  circunistanoM,  so  much  a 
natter  of  course  as  formerly.   The  petitions,  as  prc- 
•pntied  and  ti'lv.  rtis.  d.  uski  d  for  a  compulsor)'  order, 
and  there  might  be  many  people  who  thought  that 
theerdir  which  would  be  made  would  be  the  order 
tbt  was  asked  for.  As  they  did  not  know  that  at  the 
hMiing  a  mere  supervision  order  would  he  asked  for, 
hit  braship  thought  the  proper  course  was  to  adioum 
the  matter  for  a  we<'k.    The  protection  of  the  Board 
of  Trade  was  only  present  when  a  compulsory  order 
bsd  been  made,  and  creditors  and  contributorioH 
thould  have  an  opportunity  of  coming  forward  if 
tiMgr  desired  such  an  order.    His  lordship  did  not  say 
^  with  a  Tiew  to  encouraging  crediton  or  share- 
liiiIJfT'?  to  (  nnip  and  ask  fi)r  ciunpiilfiory  onlers,  but 
hf  tbought  it  right  not  to  ni'ikc  the  order  at  once,  so 
that  the  f>er80ns  interested  niipht  have  the  benefit  of 
the  protection  given  them  by  the  Le^sliiture  if  they 
vUiBd  ftnrifc,  a  vroteetion  whieh  they  cuuld  only  have 
lAen  a  oompuMoiy  order  was  made.  The  petitions 
fluttt  both  stand  over  for  a  week,  and  in  tiie  uican- 
tiaie  advertisements  must  be  i<isued  slatilW  that  at 
the  hearing  a  supervision  order  would  be  asked  for. 


At  the  further  hearinj;  of  the  case  only  one  (^reditOTi 
a  depositor  in  the  bank,  ojiposed  a  supervision  order. 
He  appeared  in  person,  au'i  asked  that  a  compulsory 
order  might  Ik;  made,  alleging  mismanagement  and 
other  grounds,  and  attempting  to  support  his  case  by 
statements  which  his  Jonuhip  declinea  to  hoar  with- 
out affidavitB.  His  lordship  made  the  usual  super- 
vision order  on  Ixith  petitions,  pointing  out  that  the 
applicant  would  not  be  prevented  thereby  from  pre- 
senting a  petition  for  a  compnlsory  order. 

Solicitors,  Ilullains,  Smi,  ('imnnJ.  .(•  if  :  /'  (//, 

Jiiisteil,  «lj  Co.;  JladJtain  tt  W'llliuiiii :  .^ntUm,  O/n- 
maitey,  A  Bendatl. 


From  Q.  B.  Div.  \ 
(Lord  Esher.  M.R.,  and  '  '  Oct.  2^. 

liopes  and  Kay,  L.JJ.) ) 

KniUEii  e.  p]a>s  Assoi  iation.  (<».) 

Lib'l  -I'riii!"jr — JiifMirt  of  /ndit  iiif  jirwte  liiiij  ^.Ippli- 
ciitiini  in  Ji'Klic'jt  for  si'in)iiom — O/itn  etnu  t  Faimte$ 
of  rciHtrt-  -Bitrdrn  of  pritof — I'nn'ince  of  judije. 

Where  jimticfs  ^]>f<-inlhj  tninniojf'I  f  ir  tht-  ]nir]>i>S''  sit 
tit  thfir  fiiiiiril  rliii  iii>>' r  ti  /."/r  (m  ii  pi>Uca(i<'ii  /'>ir  (fir 
iaiiif  tf  a  numinom  i>u  n  criiniiinl  clmrijc,  «  fair  rr/xtrt 
itj  >vhat  takes  jdact  on  Bwh  jirocefdiny  is  pririlnicii, 
although  no  evidence  it  given  on  oatht  and  although  euch 
proeetding  doet  nnt  rettdt  in  a  final  deeiHon,  bfit  feads  to 
n  fiirthrr  iiKjiiiri/. 

Th'  Itiir'li-n  of  nhitufiiiij  that  nit  hKciji'I  lihtl  is  a  fair 
rriiurt  of  it  Jndiciitl  prortrdiiKj  lift  nil  fhe  drfinlant  ;  but 
it  is  sttffir.itiif  if  fhin  ilntrh/  ap/ifttrif  from  t/u  phtiutit)"'* 
evidence.  Wh'rt  (lit  plaintiff^ s  cont'-ntiiiii  it  that  ihv 
rtftort  it  rendered  uMjfair  bj/  certain  omitsioru,  if  the 
Jitdfje  thinks  tneh  omittione  to  te  immaterial  he  mag 

drrlim  to  I'll'  '  l!if  rritr  to  (hr  inn/,  (lild  order  Vttditt  OMI 

jii'hjin'  iit  to  In:  I  III'  n  d  for  tin  di  f'inhnit. 

Application  by  the  plaintifl'  tor  a  new  trial  of  an 
action  of  Ub<  1,  or  for  judgment. 

The  action  was  brought  by  the  plaintiff  in  respect 
of  the  following  paragn^h,  which  was  furnished  by 
the  defendants  to  Mmal  newspwers :—"  Alleged 
perjury  by  a  solicitor. — Mr.  W.  M.  Thompson,  bar- 
rister, applitnl  at  the  <!>uldhall,  Canterbury,  to-day. 
for  a  summons  against  Edmun<l  Kimber,  solicitor,  of 
Alpine-villas,  Shooter's-hill.  and         Walbrook.  for 

Eerjury  alleged  to  have  be<  n  committed  in  the  Cauter- 
ury  Bankruptcy  Court  in  connection  with  .some  bank- 
ruptcy proceedings.  The  bench  aooeded  to  the  ajppli- 
cation.  The  defence  was  that  the  words  complained 
of  were  a  fair  and  accurate  rejiort  of  u  judicial  pro- 
ceeding published  homi  tide  and  without  malice. 

At  the  trial,  which  took  place  before  Hawkins,  J., 
and  a  jury,  it  was  contended  for  the  plaintiff  that 
there  were  certain  omisdons  in  the  paragraph  which 
rendered  it  an  unfair  report  of  the  proceedings  in 
question  ;  and  that  the  application  for  the  summons 
being  an  t.r  jxirte  apphcation,  nnide  to  niajjistrates 
sitting  in  private,  and  not  in  open  court,  the  report  of 
such  proceedings  was  not  privileg'  1.  The  clerk  to 
the  CanterbttZT  msgistntes  was  called  as  a  witness 
for  the  plainnfP.  and  said  that  the  apptication  was 
made  at  the  (luildhall  Counril  ('h:ini!ii'r  to  three 
magistrates  who  had  been  summoned  by  himself  to 
hear  the  case.    There  was  only  one  other  person 

(a.)  Reported  Ij  F.  G.  Ruckbs,  Eaq,,  Bsnister-st- 

Law. 
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present  besides  those  actu&lly  c'n^g<.-d  in  the  case. 
Me  did  not  know  whether  loiyone  was  in  chargi-  of 
the  door.  CouomI  aaid  lie  applied  on  behalf  of  a  Mr. 
Hasker  for  •  raiamoiiB  for  porjiir}'  alleged  to  haTe 
been  committed  by  Kimber  in  ctTtnin  biuikriiptfy 

£roceedingv  in  which  Kimber  l>ad  acte<l  us  a  solicitur. 
10  evidence  waa  givon  on  oath.  Tho  summons  was 
granted,  but  when  it  subsequently  came  on  to  be 
heard,  the  oaae  waa  dinmiimwl  The  pteintifF  WM  alao 
called  and  gave  evidence^ 

Tlie  learned  judge,  after  hearing  argument,  held 
that  tho  publication  was  privilogod,  Vieing  a  fidt 
re^rt  of  a  matter  heard  in  a  court  nf  law ;  and 
bong  of  opinion  that  there  waa  no  evidence  of  un- 
faimees,  he  declined  to  leave  tlie  oese  to  the  jury, 
and  ordered  Teidict  and  judgment  to  be  entered  for 
the  defendants. 
The  plaintiff  appealed. 

Candif,  Q.C.,  and  J.  E.  Fox  {A.  Maephenon^th 
them],  for  the  plaintifV. — Thi;*  publication  is  not  pri- 
vileged. The  right  to  publish  reports  of  judicial 
proceedings  depends  on  tnft  right  oz  the  public  to  bo 
present.  The  pablio  have  no  ngl^^  ^  ^  present  at 
an  fr  jNirfa  appHflatkm  far  a  summons*  Section  19  of 
Jer^-is's  Act  fll  &  12  Vict.  c.  sciys  that  the  room 
ill  which  the  examination  of  uu  accused  jxtsou  takes 
pint  p  is  not  to  be  doetnod  an  open  court.  .1  Jortiori, 
when  an  application  is  made  e.r  ptirte  for  the  issue  of 
a  MOmmons  the  room  where  the  jnstioes  sit  is  not  an 
open  oourt.  This  ceae  ie  di£EiBtent  from  Lewi*  v.  Levy, 
6  W.  B.  629,  E.  B.  ft  E.  d37.  That  was  the  oeee  of 
the  henrinf^  of  a  siiinmous  which  had  boon  nlrendy 
grante<l .  aud  evidence  wa.s  taken  on  oath.  The 
court  refraine*!  from  holding  that  the  public;itinn  of 
preliminary  inquiries  before  magistrates  was  univer- 
sally lawful.  The  effect  of  ('till  v.  Ifalet,  26  W.  R. 
371,  3  C.  P.  D.  318,  ia  that  a  proliminMy  inquirv, 
which  does  not  result  in  a  final  dedgion,  but  merely 
leads  to  a  further  investigation,  does  not  come  within 
the  rule  of  privilege.  Next,  this  rei>t)rt  is  nmdered 
luifiiii  by  two  omi'isiuns.  The  first  is  that  of  the 
name  of  the  applicant,  which  is  a  very  important 
matter  in  such  a  case.  If  Mr.  Hasker's  name  had 
been  given  in  the  nooct  it  might  be  that  the 
publication  would  not  have  done  the  plaintiff 
any  injurj-.  The  other  omission  is  that  of  the  name 
of  the  person  in  whose  bankruptcy  proceedings  the 
perjury  was  alleged  to  have  been  committed.  The 
effect  of  this  is  tlwt  the  words  convey  the  impression 
that  the  plaintilf  himself  was  a  oankmpt.  The 
burden  was  on  the  dnfendanta  to  prove  that  toe  report 
was  fair.  They  ought  to  have  been  required  to 
establish  theirplea:  see  Stunti  v.  S'>/,  2N  W.  R. 

HI,  d  Ex.  D.  as.  And  the  question  whether  they 
sooceeded  in  doing  so  on^^t  to  have  been  submitted 
to  the  jury, 

/*/.  ,'>  Odiji  n  {Mnrj'hfi,  ^.C'.,and  //.  Fniin  r  with  him), 
fui  the  defendants. — It  is  troe  the  burden  was  on  the 
defendants  to  show  the  lepart  was  fair.  But  the 
plsmtlff*s  evidence  showed  clearly  that  it  was  so, 

vnlsss  the  omissions  were  material.  And  the  question 
whether  they  were  material  was  a  (juestion  which  the 
judffe  was  entitled  to  decide:  (\ii>itiil  uu'l  Cnuntii-H 
Haul:  v.  lleuty,  M  W.  R.  l.'.T,  7  App.  Cas.  Til. 

Lord  E.-^iiEU,  M.R.— I  am  of  opinion  that  this 
appeal  must  bo  dismissed.  The  question  is  whether 
vniat  was  done  by  the  defendants  U  privileged  by  the 
law  of  England.  The  lole  is  limit  where  there  are 
judicial  proceedings  befors  a  poperly  constituted 
judicial  tribunal,  which  is  exercising  its  jurisdiction 
in  open  court,  then  an  account  of  whril  there  took 
place,  if  published  fairiy  and  accurately  without 
xnaliMk  ia  privileged.    Cndsr  oartain  * 


that  publication  may  be  hird  on  individuals.  But 
public  policy  requires  that  that  hardship  should  be 
borne  rattier  than  that  judicial  proceedings  should  be 
secret.   Does  this  case  come  within  ttuA  rule 

An  application  was  made  before  magistrates  for  a 
summou-j  against  the  plaintirt"  on  a  charge  of  pij'rjiiry. 
^Magistrates  have  jurisdiction  to  hear  such  an  ajutlica- 
tion :  thoy  are  a  properly  constituted  body,  having 
juri.s<liction  to  determine  whether  sndl  a  summons 
should  be  iaaued.  This,  then,  waa  a  judicial  pro- 
ceeding before  a  properly  oonslitated  judicial 
tribunal.    So  far  the  case  comes  within  the  rule. 

But  it  is  said  that  though  they  were  a  projjerly 
constituted  body,  and  though  they  were  exercising  a 
judicial  consideration,  they  were  not  acting  in  open 
oourt.  It  is  argued  that  the  effect  of  section  19  of 
Jervis's  Act  (11  &  12  Vict.  c.  42)  is  that  these  pro- 
ceedings must  be  deemed  not  to  have  taken  place  in 
oi>en  court.  This  .section  does  not  in  its  terms  apply 
to  the  oast'  of  an  application  for  a  summons.  The 
settion  itself,  therefore,  cannot  be  relied  on.  But 
the  argument  is  this :  The  section  says  that  at  a  latsr 
stage  of  the  proceedings — viz.,  when  the  enmmons  ia 
being  heard — the  room  where  the  justice^)  .sit  is  not 

I  an  open  court,  and,  therefore,  it  ia  ridiculous  to 
siijipii-o'  it  can  be  an  open  court  at  an  earlier  stage. 
I  cannot  see  that  that  is  necessarily  so.  But  in  truth, 
the  proposition  which  the  plaintiff  relies  on  is  not 
made  out.  What  the  section  enacts  is  that  thie 
magistrates  may  order  that  no  petsous  are  to  lisv« 
access  to  the  room  where  they  are  sitting  ;  they  have 
a  discretion  as  to  whether  the  court  shall  be  closetl 
or  not.    Here  the  magistrates  did  not  make  uny  onlor 

!  for  closing  the  court.  And  it  seems  to  me  clear  tliat 
if  the  court  is  not  in  fact  dosed,  it  is  op^.  HdW'« 
ever  that  may  be,  this  was  an  application  for  a 
summons,  to  whieb  section  19  does  not  apply.  The' 
only  section  that  cnn  apply  is  si  >  tion  I,  and  I  think, 
in  the  absence  of  any  ejiactuient  to  the  coiitrarj',  that 
these  proceedings  took  place  in  oi>eu  court. 

It  is  then  said  you  m\ist  not  publish  a  report  of  the 
proceedings,  however  correct  it  may  be,  unlees  the- 
magistrates  mive  a  final  dscision.  t  do  not  nndar- 
stand  that  to  oe  the  tme  nde.  The  oases  seem  to  nao 
to  show  thrit  if  the  result  of  the  proceedings  bi^fore 
the  magistral*^  will  lea<l  to  a  tinal  detnsion,  you  may- 
publish  a  fair  account  of  such  preliminary  proceed- 
ings, although  a  final  decision  of  the  whole  subject— 
matter  is  not  arrived  at  at  that  stage:  Znr/.H  v.  Lcfy^ 
I  'till  V.  Ilale*.  Now,  if  the  summons  is  refused,  that 
is  a  final  'lecision :  if  it  is  allowed,  the  granting  of  it 
must  ultimately  i^esult.  cither  in  one  way  or  another, 
in  a  tinal  decision  being  arrived  at.  Therefore,  so  far 
as  tho  nature  of  these  proceedings  is  COnoemsd,  the- 
present  oaae  oomea  within  the  rule. 

It  ia  now  neoeaaary  to  eonaider  whatlm  the  plea  of 
privilege  is  made  out  otherwise.  Speaking  for  nqraelf  ^ 
I  am  of  opinion  that  in  oi-der  to  justify  an  alleged 
libel  as  being  the  publit:atiou  of  a  report  of  judicial 
proceedings,  the  burden  lies  on  the  defenilant  to  show 
that  the  r<>port  is  fair  and  accurate  and  published 
without  malice.  But  it  does  not  neceaaanly  follow- 
that  tho  deftadant  must  prove  this  by  witneaaea  paBe^l 
by  himself.  He  may  vouch  what  is  proved  in  his- 
favour  by  the  jtlaintifTs  witnesses.  Now  what  was 
piuvi'd  in  this  case  by  the  plaintitrs  wil iii'ssi-s  -  There 
waa  no  suggestion  of  malice.  The  plaintiff"  simply  put 
in  the  libel  and  called  evidence  as  to  what  happened  at 
the  prooeedinga  before  the  magirtratea.  Thiaevidenoe 
showed  that  raeUbd  was,  so  fares  it  went,  an  aooonnt 
of  what  took  place,  but  the  plaintiff  contoTided  that 
thei-e  were  cert^iin  omissions  in  it  which  nimle  it  un- 
fair. The  tiret  omission  was  the  failure  to  state  the 
name  of  the  applicant.   But  no  evidence  was  nven  of 

any  snob  peeoBarity  in  tiiak  penon     mHua  : 
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tbe  oinisiiou  ui  hia  name  of  any  itupurtaiice.  Tho 
ylier  ••a"  the  failure  to  sfat«)  in  whosf  baiikniptoy 
||iealleg«l  perjury  was  supposed  to  Imve  bt-en  coni- 
■hteH.  The  NUjcrgestion  was  thi^  the  words  naturally 
MTryed  the  meaiiiD|C  that  it  was  in  Kimbsr's  own 
Unkriiptry.  I  do  not  see  why  any  reuomUe  man 
'•j<  "U\  draw  such  an  inferi'Ticf.  The  Icanii^il  jinlL'i' 
h^ld.  .15  he  was  entitled  to  do,  that  theN*'  <imi%sioii> 
w«p  immftterial.  and  he  declined  to  leavp  to  th<  jury 
tbe  qnestion  whether  they  rendered  the  report  unfair. 
I  dunk  thst  the  learned  judge  was  rieht.  I  am  of 
opnioatbst  the  effect  of  the  evidence  of  the  plain tifTs 
vitnns  was  that  the  alleged  lib«l  was  a  fair  account 
rf  what  took  place,  ftnd  tl:nt  the  jury  w  .uld  not  have 
been  jnstilied  in  sayinR  that  tbe  report  was  imtair. 
netppest  mntit,  tiMNUMM^  be  diaaiined. 

LoMts  and  Kay,  L.JJ.,  oooowRd. 

Solicitor  for  tbo  plaintiff,  Fraid-  Kimhi  r  linH. 
Solicitor  for  tbo  defeBdaat*.  A.  M.  Itmdhtj. 


From  Q.  B.  Div.  j 
(Locd  £sber,  MJL.  and  Bowen  \   June  29. 30. 1S92. 
sad  A.  L.  Smith.  L.JJO  ) 
ICayOK,  Ac.  «ir  Kt.vci.sTOS-uroH-Hm.  r. 
Hakiuno.  («.) 

I'riiiri'ftal  und  sitrrti/  Fraud  o/  prtHcijiai — lAability  «f 
.HTfUj  — Build: „<i  contract— Oarti/itttte  ^taiwd  by 
jTund  «/  (vntracUir. 

An  iiHeration  in  the  i>o«itMi  of  a  suretf/  hntfiffit  about 

{■y  '  '  act  o  f  ail  r  iii}iloi/er  i{c>ts  not  di'^i  hitruf  si'rety, 
ift.  act  of  the  tinjiiiiijrr  liaa  btrn  aiinfd  h)j  tlif  frui'd  of 
rij>  employe  u-huir  hvneati/  tlif  »itrtty  Iain  •jiniriiidrid. 

The  fiaintiffs  entered  into  a  contract  irith  a  ^fina  of 
mtnttart  for  thu  emutrudion  qf  eerUiin  work*.  Tht 
ikfiwionU  were  partia  t'>  th'-  '■'ndrad  a*  $nretie»  /^r  the 
mXndor*.  Tne  contra  t  pn  rided  that  the  UabHity  of 
th'  tHretttt  ahvnlJ  riDttiiri^  initil  thr  eh;ii"''er  of  the 
•Jai.tti ft  should  have  git  en  hut  jiiiat  rerdjiratt  nf  ci>m- 

dt'-u.  A  ctrtuia  tutu  of  mimt  ij  t<-  Ot  ntniii'd  hi/ 
!^  fiaiiUijf;  tthd  nut  paid  over  to  tht  coutruttor*  uutil 
mx  MMfAs  after  the  grmdimj  of  the  final  certificate  of 
lemjiHion,  The  certificate  loat  obtained  by  fraud  on 
tte  /<irf  of  the  contractors,  and  the  reteuft'ou  vu  uetf  was 
fni  f  I  i  rr  tfi  t!iK  I  •mtriirtiirt.  ] 

lld'l  [ii  tHriniik'i  the  drriniiui  r;/' Gninthaui.  J.  ,  l'"d 
tl<-  r.rtifirntr,  liUfintf  been  uhUtui'd  liij  tht  frai'd  ,1  th.- 
fi4racion,  tuhoee  honeetu  Ute  defendautt  had  guartiutttd. 
Hd  tn4  tiperate  at  a  diaekarge  of  the  defendantt'  Uabildij 
ttidtir  their  contrart  of  tureti/»hip ;  tJutt  thr  jmymeiit  tn-t  r 
*l  the  rrteiition  mniteij,  emt  i  f  it  had  not  Ireen  brmo/ht 
niii-i't  hy  the  crtiifra'-t"rs'  fnind,  x  oidd  uvt  lo-y  diii'  /iiit'/rd 
tif  defeitdunts,  t/tere  beiii'j  no  evidence  that  the  ^ymeut 
"/  the  rrientioit  nwiiey  hivd  ctttutd  dHty  alteration  in  the 

fdiitivn  of  th'  d'  frndiiidii. 

Appeal  uf  two  of  the  defendants  from  the  judg- 
aeot  of  Grantham,  J.,  on  ftirtber  consideratioa,  after 
taslvith  a  special  jury. 

Ibe  action  was  brought  by  the  Corporation  of  Hull 

>?ain»t  a  firiu  of  contractors  for  brc;u  h  of  cuntract 
ltd  for  moneys  received  to  the  use  of  the  plaintitls, 
^rjd  against  the  defeudants  Harding  and  Thackeron- 
tbeir  contract  with  the  plaintiffi  as  sureties  for  the 
inn  of  contractors. 

On  the  2oth  of  Jane,  1888,  a  contract  was  entered 
into  between  the  plaintiffs  and  the  defendants,  under 

(o  )  S«ported  by  F.  O.  Bobikson,  Esq.,  Barrister- 
•t>Lnr. 


wliich  the  coiitractorn  H>j:i<'eil  to  execute,  well  and 
truly,  certain  works  de  •ui..il  in  the  specification, 
which  included  the  coustruction  and  maintenance  of 
certain  sewers,  and  other  works  oounected  therewith, 
for  tbe  diaanage  of  a  portion  of  Kiiigstoa-upon-Hull. 
Tbe  deflBDdanes  Harding  and  Thacker,  as  sureties, 
ciivenanted  with  the  corponition  that  the  contractors 
should  well  and  truly  exwute  the  works  referred  to, 
and  in  the  event  of  failure  on  the  part  of  the  con- 
tractors to  perfumi  their  part  of  the  contract  the 
sureties  agreed  to  pay  to  the  corpon^ton  all  socb  \om 
as  tbe  corporation  should  sustain. 

It  was  provided  by  the  specification  that  the  con-? 
tractors  and  their  sureties  should  \\<A  l  e  released 
from  their  liabilities  and  obligationiH  under  the  con- 
tract until  after  the  expiration  of  six  months  from  the 
date  of  tbe  oertifloate  of  completion,  whieb  was  to  be 

S'ven  bv  the  engineer  of  tbe  oonoralion.  and  not 
en,  unle«8  all  the  conditions  of  the  contract  should 
have  been  fulfilled  to  the  satisfaction  of  the  engineer, 
of  which  satisfaction  the  final  certificate  of  tlie  engi- 
neer was  to  be  the  only  evidence  binding  on  the 
corporation.  Advances  of  money  at  the  rate  of  90 
per  cent,  of  the  value  of  the  work  execnted,  aa  oerti- 
fled  by  tbe  engineer,  trere  to  be  made  to  the  con- 
tractor as  the  work  proceeded.  It  was  alio  provided 
that  the  final  certificate  for  the  balance  of  10  per  ci  ut. 
should  b«'  fumisheil  six  rulriidar  months  after  the 
date  of  tbo  engineer's  certificate  of  completion,  pro- 
vided the  works  had  be6D  properly  maintained  by  the 
contractor  and  were  eauooted  to  the  satisfectum  of 
the  engineer,  and  that  tbe  contractor  bad  complied 
with  the  whole  of  the  stipulations  of  the  specifica- 
tions. It  wa"*  further  agree*^!  Wtween  the  parties 
that  the  works  geiii  niUy  and  every  part  thereof 
should  be  conducted  and  completed  undw  the  super- 
intendnee  and  to  the  satisfaotion  flie  eogiiieer  of 
tbe  ewpuiHitioii  ■ 

The  works  were  completed  on  tbe  16th  of  April, 
1.S89,  and  the  engineer  puve  his  certificate  of  comple- 
tion more  than  six  months  before  the  7th  of  February, 
185H),  on  which  date  the  engineer  gave  his  final 
certificate,  and  the  balance  of  the  contract  price  was 
then  p«id  to  tbe  contractors.  It  was  subsequently 
ascertained  that  the  works  had  been  improperly  ana 
imperfectly  constructed,  and  were  incomplete  and  not 
in  ac-coidance  witli  the  conditions  of  the  contrart,  and 
were  wholly  useless  for  drainage  purpoeee.  The  cor- 
poration then  brought  this  aotion  fignilllt  theooilo 
tractors  and  their  sureties. 

The  action  was  tried  at  the  Leeds  Assiies  befbrs 
Grantham,  J.,  and  a  special  jury.  The  jnn,'  found, 
as  a  result  of  the  evidence,  on  the  questions  put  to 
them  by  the  learned  judge,  that  the  work  Imd  been 
scamped  and  frauduU-ntly  done ;  that  tbo  cnrjioratiou 
bad  oeen  cheate<l  by  tbe  way  tbe  work  had  been 
done;  that  the  oerttiiflate  for  the  woric  done  had  been 
obtained  by  tbe  flrand  of  tbe  contractors ;  that  fba 
corporation  bad  omitted  to  properly  superintend  tlw 
work,  and  that  this  omission  led  to  the  scamping  of 
the  work  ;  that  flirn'  wus  no  evidence  of  any  wilful 
default  or  connivance  on  the  part  of  tbe  engineer  of  the 
corporation.  On  these  findings  the  learned  judge  at 
once  entered  judgment  for  the  r'""*^*^  against  the 
contraetors,  leaving  the  amount  of  tbe  damages  to 
be  settled  bj*  a  referee.  After  further  consideration 
the  learned  judge  entered  judgment  against  the 
sureties,  who  appealed.  Hie  ooatewtora  did  not 
appeal. 

.  Ckoamdlt  Q,C.t  JUoaUigue  Zuth,  and  MindmBonh, 
for  tiie  defendants,  the  soreties.— The  eoteliee  were 

innocent  parties,  and  are  entitled  to  set  up  the  final 
certifioat«  aa  releasing  them  from  their  suretyship, 
•ten  thongh  tiMt  eertiflMte  was  obtaimd  bgr  IdM 
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fiaud  of  the  oontraotots.  beoauie  if  the  oorpontion 
bed  not  been  negli^nt  in  the  perfonneaoe  of  their 

duty  of  snp<  rintt  iidonco  that  fraud  would  havo  been 
discovered  at  tl»e  time.  In  I'hiUiiin  v.  Fn.tn'l,  "JO  W. 
K.  i>00,  L.  K.  7  (i.  B.  GGO.  it  was  held  tliaf  wliore  an 
employer  on  discovering  hiB  aervant'a  dishonesty  did 
not  discharge  him,  the  ranty  tnw  released  from 
liability.  In  this  case  the  corporation  ooght  to  have 
discovered  the  contractors'  fraud  before  the  woik  was 
finished.  "Lord  Eshkr.  M.R.,  referred  to  Wnrk  v. 
The  Utt>ma,i  linuk,  10  W.  R.  871.  I.j  Moure  P.  C, 
472.]  The  position  of  the  sureties  has  also  l>en 
alterod  by  the  fact  of  the  corporation  having  given 
vp  the  "  retention  mon^.** 

i'orhes,  Q.f'.,  Tinilal  Atkinson,  Q.C.,  and  Manittt/, 
for  the  ulaintiffi^  —The  final  certificate,  having  berai 
obtained  by  fraud,  ia  Tmd  and  of  no  effiBCt,  ana  can- 
not operate  its  a  dischargee  of  the  sureties.  The 
sureties  wore  in  ertW't  sureties  for  the  lionesty  of  the 
contractors,  and  camiot  set  up  their  fraud  as  a 
defence  :  J\liy  v.  Cof.ke,  Id  W.  R.  1112,  L.  R.  G  Q.  B. 
7{M).  Negligence  of  the  empkiym  does  not  dtachairge 
the  surety  uuees  at  amounts  to  a  comiiveaoe :  'iKoyor, 
Ac,  of  Durham  ▼.  Foieler,  22  Q.  B.  D.  394,  37  "W.  B. 
Dig.  149. 

Chrnuiill,  {>.('.,  i-eplied. 

The  following  ca-^es  Tvero  also  referred  to  in  the 
course  of  the  ar<?uuicnts :  Knight»  T.  Wiffrn,  19  W.  B. 
24ft,  lu'R.  o  Q.  B.  660;  Sin^  t.  Ai^iio-Aamkan 
Ktedrie  Tele*,raph  23  W.  R.  S90.  S  Q.  B.  D.  188 ; 
Phillips  v.  'Vla<iett,  11  M.  ftW.  84  ;  Wnlff  v.  Jai,,  20 
W.  R.  1030,  L.  R.  7  a  B.  756 ;  Law  v.  East  India  Co., 
4  Yes.  824. 

L<jrd  l">iiF,r.,  M  IL  In  this  case  the  Corjioratinn 
of  Hull  arc  suing  two  sureties  upon  a  crintract  of 
suretj'ship.  The  sureties  insured  the  corporation 
against  something  which  was  to  be  done  or  not  to  be 
done  by  a  firm  of  contractors  for  works.  The  oou- 
tnuit  in  terms  was  that  the  contractors  should  do  the 
wolk  well  and  truly,  according  to  plans  and  spe4-ifica- 
tions.  The  work  has  not  been  done  "  well  "  ;  f  ] :<m  - 
foro,  by  the  tenns  of  the  eontntct  of  suretyship,  tlio 
sureties  are  I'rinui  J'acii'  Iial)le.  The  contract  contained 
another  term  to  the  effect  that  the  liability  of  the 
auieUes  should  eonthuw  until  a  final  certificate  had 
been  given  by  the  engineer  of  the  corporation,  and 
that  certificate  was  to  be  the  only  evidence  of  the  work 
ha%'ing  been  done  to  tlie  .satisfiirli.ni  of  the  cori)ora- 
tion.  Tlie  engineer  gave  his  final  eertihcate,  but  it 
cannot  have  been  the  intention  of  the  contract  with 
the  soioties  that  their  liability  should  cease  when  the 
oerHfioate  was  given,  however  it  might  have  been 
procured,  but  that  it  should  only  cease  when  such  a 
(■ertitii  ate  was  jnven  to  the  Cfjntnictors  as  would  by 
iiu]ilicatiLiii  leli  iisc  the  contractors.  Wc  must,  there- 
lore,  see  whether  tho  certiticat*'  was  such  a  one  as 
would  by  implication  release  the  contHMStors.  Tho 
jnzy  have  f otuod  that  the  certificate  trae  pmsnxed  by 
the  fraud  of  the  oontractora,  and  Hbmt  finmng  has  not 
been  challenged.  I'^ndcr  those  circiunstanccs  it  may 
be  that  some  act  was  necessjiry  on  the  part  of  tlu' 
corporation  to  entVuce  their  rights  af^ainst  the  con- 
tractors. The  contractors,  having  i>rucured  the 
oertifioate  by  friuid,  oould  not  plead  it  as  a  release, 
and  if  the  eontract  ol  tmel^faiujf  is  as  above  stated, 
it  follows  the  sureties  cannot  eaoi^  Balnlity  by 

means  of  the  certificate,  and  therefore  titSy  haVe  DO 
defence  on  the  contract  alone. 

It  has  b(>en  said,  however,  that  there  Ue  c4-rtain 
doctrines  of  law  which  will  release  the  sureties.  In 
the  first  place  it  was  said  that  the  corporation  had 
imposed  on  them  by  the  oontraot  the  dutjr  of  super- 
intending the  contnctors'  work,  and  that  it  was  tneir 


failure  to  fulfil  that  duty  which  caused  the  work  of 
the  contractors  to  be  badly  done.  What  is  the  mean- 
ing of  the  expression  • '  suj>erinten  1 "  ■  It  was  con- 
tended that  it  meant  that  ttie  corpomtiun  weri'  to 
direct  the  work.  When  you  consider  the  jiip-itiuns  ui 
the  corf»oration  and  the  contractors  it  is  clear  tbut 
that  is  not  the  meaning.  The  oon tractors  never  sub- 
mitted to  have  the  work  directed  by  the  eorporatioii. 
Ru)M>rintendence  merely  means  that  the  eorporstion 
had  a  riglit  to  see  how  the  work  was  b«  ing  done,  n  tt 
to  direct  how  it  should  be  done.  That  is  to  say.  tbc 
corj>oration  had  an  option  given  to  them  whether  they 
should  snpetintwod  or  not,  and  the  omission  by  the 
cor})oration  to  exercise  this  option  docs  not  relieve 
tlie  contractors  from  the  obligation  of  doing  the  work 
projjerly,  nor  does  it  release  the  sureties  from  th  'ir 
Ual)ility.  I  have  aire  i  ly  snid  thiit  tlie  pivinp:  of  the 
final  certificate  by  tho  engineer  did  not.  by  reason  at 
the  tenns  of  the  contract,  release  the  sureties.  Ba*.  it 
was  aigned  that  the  givmg  of  the  certificate 
release  liie  sureties  by  virtue  of  the  law  of  suretyship. 
This  argnmi^nt  also  fails,  because  the  mere  fact  ef 

fi\'ing  the  certificate,  c%'i-n  though  il  may  have  in- 
uced  a  certain  belief  on  the  part  of  the  sureties,  di'l 
not  alter  their  position ;  it  did  them  uu  damage  at  all. 

The  next  point  was  that  the  corporation  wen 
induced  to  give  op  to  the  oontndott  the  retentioo 
money,  whidi,  if  it  had  been  retained  in  the  heads  of 
the  corporation,  would  hav<'  been  a  fund  to  iHddltitS 
sureties  might  have  had  recourse.  If  that  would 
have  reduced  the  amount  of  the  sureties'  liability, 
then  the  giving  up  of  the  fund  would  have  releiis'"] 
the  sureties  altogether.  INd  the  giving  up  of  tba' 
money,  brought  about  as  it  was  by  the  oontracton' 
fraud,  release  the  sureties?  The  snretiee  eontrscted 
that  the  work  should  be  well  and  truly  done  -that 
means  well  and  honestly  done.  It  has  been  proved 
that  the  contractors  did  not  do  the  work  well  and 
honestly,  they  did  it  badly,  and  then  fraudulently 
concealed  tiie  Dad  woric  from  the  persons  authorized 
by  the  corporation  to  lee  how  the  work  was  being 
done.  This  fraudulent  concealment  was  a  breach  by 
tlio  contractors  of  a  part  of  the  c mtraet,  the  due 
performance  of  which  tho  sureties  had  guarantee^l  to 
the  corporation.  Therefore  the  retention  money  was 
paid  over  by  reason  of  a  fraud  against  which  the 
sorettea  had  msured  the  eorporstion.  It  is  imnossible 
to  say.  according  to  any  doctrines  of  law,  tnat  the 
sureties  are  to  be  relieved  from  liability  by  « 
fr.uidulent  Ijreach  of  th-'  contr  .ii  t  th>'  due  ])i>rformance 
of  which  they  bad  guaranteed.  The  payint:  over  by 
the  corporation  of  this  retention  money  is.  therefore, 
a  fact  on  which  the  soietiflB  cannot  rely.  For  these 
reasoM  I  am  of  opinion  that  thb  appeal  must  he 
dia 


BoWEJJ,  L.J.  —I  am  of  the  same  opinion.  The 
broad  principle  of  law  which  is  at  the  root  of  our 
decision  is  that  a  surety  cannot  say  thst  be  is  dis- 
char^^ed  from  his  suretydiip,  on  the  srosnd  that  his 
position  has  been  altered  By  the  act  of  the  employer, 
when  that  act  has  lieen  caused  by  fniud,  against 
which  the  surety,  by  his  very  act  of  suretyship,  con- 
tracted. The  jiresent  case  presents  several  matters  of 
interest,  and  the  hrst  question  to  be  considered  is  the 
effect  of  the  tiual  certificate  o£  the  cog^eor  of  the 
corpocation.  The  certificate  was  obteiMd  fay  frsud, 
and  the  oorpoTataon,  as  against  the  eontraetors,  weie 
entitled,  on  the  discovery  of  that  fraud,  to  elect 
within  .1  riiasonable  time  to  avoid  that  certiticate. 
As  soon  as  they  did  so,  it  was  gone  as  against 
the  contractors  and  all  other  persons  who  had  not 
acted  bomt  fide  on  the  faitli  of  it*  If  the  cor- 
poration had  taken  np  steps  to  repudiate  the  cer- 
tificate, it  would  have  been  good,  out  it  has  been 
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■qng^  ia  mdi »  wtif  m  to  inaka  it  dear  thmt  the 
torpwation  ttn  entitted  to  treat  it  aa  not  binding. 

Tljerefore,  unless  sotiiftbing  happened  after  the 
giring  of  the  certiHiate  to  filter  the  position  of  the 
mrties.  it  will  not  avail  them.  That  is  where  the 
aiginneiit  f&r  the  defendants  breaka  down.  There  is 
ao  proof  that  since  the  giving  of  the  certificate  the 
pcrstion  of  the  sureties  haa  occn  to  altered  as  to 
rrnder  it  inequitable  to  enforce  it  against  them.  It 
nssnggested  that  the  ci  itifii  ;itr  iiiiscd  an  estoppel. 
That  is  quite  true,  if  the  suu  tus  hud  acted  on  the 
certificate,  but  as  they  did  not  do  so.  there  is  no 
(itoppel.  Mr.  Channell  cited  KnighU  v.  WijfeH  as  an 
utbority  for  the  proposition  that  the  mere  statetnent 
ia  the  wititicute  its<lf.  by  induciti*^  tin-  sureties  to 
take  no  st«  i>s  against  tlse  contraet'Ctrs,  iiiUf-1  amount  in 
liw  to  an  nlteration  of  tlic  suntiis'  p<isiti(:in.  It  is 
iuflicieDt  to  point  out  that  the  tiuestion  whether 
tbe  sureties'  poniiicm  liaa  been  alten-d  is  one  of  fact, 
Bot  of  lav.  Thera  aia;f ,  no  doubt,  be  some  facts 
vbkh  are  such  that  it  is  unposstUe  not  to  say  tiiat  in 
liw  they  are  an  alteration  of  ]>osition,  but  that  is  not 
the  case  here.  For  exnmple,  if  the  sureties,  acting  on 
the  faith  of  the  certificate,  liad  settled  an  account 
with  the  contractors,  it  would  have  been  difierent. 
If  tbe  decision  in  Kniijfits  v.  H'i^rti  was  intended  to 
to  further  than  I  have  said,  then  I  should  not  be 
oispcsed  to  agree  with  it.  and  it  is  not  binding  on 
thi>  court.  There  may  be  some  doubt,  as  was  sug- 
pfsted  in  .Smith's  Leading  Cases,  whether  the  infer- 
t-cce  of  fact  in  that  case  was  correctly  drawn.  Even 
if  the  certiiioate  had  altered  the  position  of  tbe 
nreties,  there  would  still  remain  the  que»ition  whether 
or  00  the  certificate  bad  not  been  obtained  by  on  act 
of  the  contractors,  agaiii.st  which  tbe  sureties  in  the 
crntnicf  of  suretyshij)  had  enntiacti  d.  If  so,  it  is 
clear  that  an  answer  would  have  uriseu  under  the 
pinciple  of  law  itated  at  the  beguming  of  my 
judgBieDt. 

Apart,  however,  from  the  giving  of  the  certificate, 

an  argument  has  been  based  r  ii  tlic  payment  over  of 
the  retention  money  which,  umii  r  tlir  contract,  ouf^ht 
t'l  h.ive  ln-en  retaim  d  until  thf  wijik  was  completed. 
Itanoot  doubt  but  that  the  retention  money  was  a 
fond  to  the  benefit  of  whidl  thesanties  were  entitled 
to  look,  and  by  reaaom  of  tibe  paynwnt  this  benefit 
vss  destroyed.  The  argnment  on  iSiis  bead  might  be 
ml!  iod  to  a  dilemma  as  upainst  the  corjoi-ation — 
<ither  the  certificate  was  i.ri\  en  or  it  was  not;  if  it 
*a>.  then  tbe  sureties  were  discharged ;  if  it  wn.s  not, 
why  did  the  corporation  pay  over  the  retention  money 
8U  so  deprive  the  sureties  of  their  security  r  The 
tstwer  is  that  no  certificate  was  given — that  is,  no 
QRfifieatelnnding  on  the  oorporntion.  It  is  tnte  that 
the  retention  money  was  paid  over  Iw^fore  it  was  .lnr, 
iml  to  that  extent  the  position  of  the  sureties  was 
•iltered :  but  that  came  about  by  the  fraudulent 
execution  of  work,  the  honest  execntkm  of  which  the 
'ureties  had  guaranteed.  The  aaiwer,  tberafore, 
i«  to  be  found  in  the  contract  of  suretj-ship  itself, 
*hich  ^irovidcs  that  in  such  a  case  the  sureties  are  not 
t  ' bo  duscharj^ed.  They  cjinnot  bo  discharged  1)V  an 
M  t  against  which  they  had  themselves  guaranteed  the 
ttrpotmtion. 

Afnxther  point  in  the  eass  is  that  by  tbe  contract 
ntween  tbeoorporation  and  the  contractors  tbe  work 

wastobe  done  under  the  sii|i('n"iif  ( iidi  nc  cof  the  i  oriK>ra- 
non.  The  eorjioration  did  not  superintend,  and  there- 
forethe  i>0Hition  of  the  sni  eties  \n  altered  in  that  respect. 
It  w  an  obviou.s  remark  that  there  was  no  contract 
^"  tween  the  corporation  and  the  sureties  that  the 
fonaer  should  si^aantaad  tbe  work.  The  effect  of 
tbe  proviM  ii  merdy  to  give  the  corporation  an 
frtioii  (,f  interfering  in  tlic  jiroj^es-s  of  t!ie  work, 
liie  non-exerdse  of  that  option  doi-s  not  faU  within 
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those  cases  in  which  the  neglect  of  an  emnkq^  to 
enforce  a  right  against  a  contractor  deprives  ue  surety 

of  the  advantage  of  the  existence  of  that  right. 
There  are  cases  where  the  ondssion  of  the  employer 
would  destroy  the  surety's  riglits  undi'r  the  contract 
of  suretyship  and  alter  the  poeition  of  the  surety, 
and  so  avoid  the  relation  of  suretyship.  But  that  is 
not  the  case  here.  There  was  no  right  in  the  surety 
that  the  corporation  should  superintend  the  work,  aiui 
the  corf  '  1  atii >n  did  not  abandon  the  option  by  not 
suj^erintendiiig.    They  only  failed  to  exercise  it. 

AVliat  is  tbe  law  cm  this  point?  Ever  since,  and 
probablv  before,  tbe  case  of  MacTosaart  v.  ll'aUoa, 
.'i  CI.  i  Fin.  520,  as  expoimded  by  snbaequoit 

antborifies.  notably  I>>iirgon  v.  Lait^s,  2  W.  E.  213, 
Kay.  Jsi*.  and  the  cases  cited  in  the  Mmjor  of 
hrrinitii  V.  /•'■"7m-,  the  law  has  In  en  this:  The  mere 
omission  on  the  part  of  an  employer,  mere  passive 
acquiescence  in  acts  improper  on  the  part  of  the  em- 
ployee, will  not  of  itself  xelieve  tbo  surety.  If  the 
omission  is  an  omission  to  do  an  act  which  the 

f-inj'loyer  has  contracted  should  be  doni>.  that  is 
different.  If  there  was  an  omission  to  preserve  the 
security  to  which  the  surety  was  entitled,  in  such  a 
case  the  omission  would  be  inconsistent  with  the 

Srindple  of  suretyship,  it  would  be  an  omission  to 
o  an  act  which  the  employer  had  contracted  to  do. 
Another  instance  of  an  omission  which  would  fall 
under  thi-  branches  of  the  law  of  suretyshii)  which  I 
have  mentioned,  occurs  in  I'hiUipx  v.  Ff.mll,  where  an 
employer  omitted  to  discharge  a  servant  who  bad 
been  found  to  be  dishonest.  That  case  can  onl^  be 
explained  on  one  of  two  principles:  one,  that  it  is 
part  of  an  understanding  of  the  contract  of  suretyship 
that  the  surety  should  Ik*  informed  of  subsequent  acts 
of  dishonesty  on  the  jiartof  the  person  guaranteed,  so 
that  he  may  determine  his  Kuarantee  or  demand  the 
dismissal  of  the  servant.  That  is  the  view  that  vras 
taken  by  Quain,  J.,  and  Cockbnm,  C.J.  Tbe  other 
principle,  expressed  by  Blackburn,  J.,  was  tbat  tbe 
surety,  ujion  a  di  faidt  by  the  ])ei-son  guaranteed,  is 
entitled  to  the  benefit  of  all  ttie  rights  of  the  em- 
ployer against  the  employed,  and  if  the  employer  did 
not  discharge  the  defaulting  employee,  the  right  of  the 
surety  would  be  destroyed.  It  u  a  difbrant  esglaoa- 
tton,  but  it  cornea  to  tbe  mow  tbiqg.  Ab  oiBiwinn 
which  destroys  the  right  of  tbe  surety  comes  to  tiie 
same  thing  as  a  positive  act  destroying  the  right ;  for 
if  tbe  right  is  one  which  (juf;ht  to  be  preserved,  the 
omission  to  preserve  it  is  a  wrong.  There  is  no  case 
showing  that  the  non-exercise  by  the  cori)oration  of 
their  right  of  superintendence  was  an  act  of  n^li* 
gence  or  omission  which  altered  the  rights  of  the 
sureties  and  placed  them  in  a  worse  position  than 

befotei, 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion,  and 
have  but  Uttle  to  add.  The  great  question  to  be 
determined  in  this  case  is,  against  what  did  tbe 

sureties  guamntee  the  corporation.  That  depends  on 
the  true  construction  of  the  contnuit,  by  which  it  was 
contracted  that  tbe  eontra<  tors'  work  should  be  well 
and  tndy  exccutetl.  I  think  truly  means  honestly. 
In  other  words,  the  sureties  guaiwdned  that  the  con- 
tractors sbouldnot  fraudulentiy  icanip  or  bide  the  work 
as  it  went  on.  It  is  said  tbat  although  tbat  may  be 
so.  clause  4  of  the  BjM-cifieation  must  Im-  read  together 
with  the  contract,  and  if  that  is  done  the  sureties 
must  be  released.  In  my  o]iiiuon  that  is  not  so.  The 
contractors  broke  the  contract  bj'  scamping  the  work 
and  so  obtained  the  certificate  by  fraud.  As  against 
them  thcrafbce  the  certificate  might  be  set  aside.  I 
think  that  tbe  true  reading  of  dause  4  is  tbat  the 
effect  of  it  is  to  be  the  same  as  ren-ards  the  contractors 
and  the  sureties— namely,  that  when  a  valid  certificate 
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hm  been  given  liotih  are  diacharged,  bat  mitfl  it  ii 

ShrSD  thoy  are  not.  On  thv  fjiiestion  of  release  by  tlie 
octrineof  law  iipiilifablo  to  siiret ysliip  I  hfive  nothing 
to  add  ti'w  liut  11  1.-*  .iln-ady  bi  I  II  saiii.  As  tu  the  jiiiy- 
nient  of  the  retention  money,  Utat  depends  on  the  true 
construction  of  the  oootract,  which  I  liavo  already 
denlt  with.  The  snictiM  having  gamuiteed  the  per> 
fnrnumoe  of  the  eontnotoni,  eannat  say  tliey  are  re- 
leased Ity  tlic  j>Myinent  of  money  which  was  bronght 
about  by  the  very  acta  against  which  thoy  insured. 
Tlmt  is  the  >.;diont  puint  which  distinj^uishea  this  case 
from  those  which  were  cited,  especiiilly  Law  t.  Juul 
India  Vo. 

Appral  il!*iiu,'<*nL 

Solktton  for  the  plaintiffs,  Canlijfcs  Jb  JJavenportf 
for  Jt.  Sill  Dawe,  Town  Clerk,  HulL 

Solicitors  for  the  defendants,  Btll,  Bnxlrick,  »0 
Qran,  for  J.  T.  A  II.  WcoAhotitr,  Hull ;  E,  C,  Hawliiu, 
ftw  ifyies,  Hull. 


From  Chan.  Div.  > 
(lindley,  Boweu.  [  May  18,  1882. 

and  Kay,  L.JJ.}  ) 

Baioxo  v.  AMsooast.  (a.) 

If,,  J  ^1 '.,i,.fri"(i,,u — Maii'T-    /li'/lit  I'f  'oitiiiViti  I'lnn- 
iiK'ii  uji])itr(i:uaid — firuiit  in  ftr  to  third  ptrsouoj  juirt 

t>f  tniunt'4  ofxitpation — "  Tugether  with  all  common* 

Moitf/iinj.^' 

Ill/  I'  lUeil  (Ittted  in  IKjf)  the  lord  of  ihr  tnanor  o/ 
]!.,  '11'""!"^  I"  -V.  ill  I'tf  siiiijtlf  "nil  tifit  /,it.-  ,,r  jMiri-rl 
o/  luud  niluaU:  at  Jl.,c*ndainiu<f  JiJ'ty-tlirtt  m  rts,  how  or 
Ulte  intheocmpatimi  of  8.  uttmaHltkenof,  tifjfther  with 
till  wttjfa.  teofers,  toofemwriM,  trte$.  whmU,  wukrwoods, 
hfdgr$,  ditekn,  oomniAm,  mtd  att  other  riyhU,  mtmhtra, 
>imt  appurtrnatyea  irfiat^Mvtr  tu  tht  nnl'l  jiit-ire  or  fxiri-rl 
I'/  I'ind  and  hertilitaineids,  or  inn/  /^tirt  t/nrmf,  hflomj- 
iii;/."  Thr  jmrrrl  of  hind  out  n  /loi  ti^'H  of  u  Inn/i  f'ttru) 
ftrld  by  S,  under  ft  Itit^f  dolrd  in  lsd<i,  and  whi<  h  irn» 
nttrx/nrett.  I'mler  a  xiirrts^ion  of  Inisea  from  1S09, 
and  lAotr  who  had  htld  do  f  irm  Ujun  him,  and  the  Utnl 
of  tht  manor,  had  tpjoyrd  riijhti  of  common  of  pasture 
and  of  ttftoifru  in  rrtiift  -f  i!<>  irh,,l,  form  over  all  thr 
frrmfcd  of  the  manor.  M.  itrroiojid  ivifh  .S.  tlmt  t/o 
lattrr  should  ifii'r  up  to  him  putKi  inion  if  flu  pii>r  of 
litnd  i/rantfd  hi/  the  ileid,  and  jiaid  S.  a  vuluatiou 
wairdiiiijhj.  Thr  plaiidljl'.  o-ho  drrit  ed  hit  title  frook 
M^t  tlaimed  under  the  deed  if  HSiarightof  rummon 
nvrr  a  particular  one  of  the  fcxtdea  in  r<»j>rrf  of  thr 

JtOI"!  I'f  laud  f/raiifi'd  In/  fhr  dud.  'I'lirrr  tm»  fl'idriiri 
that  liiiooijliiint  till  prriod,  fi'"n  ISlM  to  IHjO,  thr 
particidar  vaiite  ocrr  vhirh  tht  right  <m«  claimed  by  tht 
jAaintiff  wat  not  tued,  bid  anuther  of  the  wastes  tvat, 
for  turniug  out  theretijwH  the  flock  xchen  folded  njmn 
that  iHtrticidar  portion  of  thr  farm  :  a»d  since  that  period 
up  to  thr  time  of  the  action  there  had  Itren  no  iitrr  of  the 
ttll>'f'd  ri-iJd. 

Held,  that  the  riuht  of  common  did  not  jiast. 

Per  Lindley,  Jjjf, —The  general  words  in  the  deed  wirr 
not  tujffu-ient  to  pass  or  to  ereate  a  right  of  common  in 
rrtpeet  of  the  parrel  of  hnd  granted,  in  the  aieenee  of 
»pee{al  circttmttaiicru  at  between  the  grantee  in  fee  and 
Vie  tenant  under  the  lea$e  ;  and  the  ttate  of  thini/a  ami 
die  fKtsition  of  the  jiartirn  iliil  ii>  t  "  •irrant  tin  ^nfriii" 
that  it  mimthare  been  hitendt  d  that  any  sndi  right  nhonid 
be  ijiren,  but  the  contrary. 

Per  Bowen,  L,J. — I'he  language  of  the  deed,  thom/h 
rague,  obienre,  and  ambiguous,  might  jmnnibly  hacc 

(a.)  Beported  by  AuTlii  K  LavilbXCB,  Esq.,  Barrister- 
at- Law. 
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paaeei  $ueh  a  right  if  {o'hieh  teas  nattkomttoleike 

ra.»f  ]  it  was  the  iiiU-i,t:..ii  <f  ih<-  jxtrties  that  U  $hoidd, 
OecisiOHOffilirhim,  J.,  ayirmed. 
Ooidge  ••.  OaipcBtar,  aJi.Aii.  47,  diitiugnished. 

Api»e:tl  fr  III!  ii  derision  of  Stirling,  J. 

The  41H  stiuii  was  whether  under  a  deed.  dat<  d  in 
iHjO,  of  f^rant  in  foe  simple  by  the  lord  of  a  iuan  )r  to 
a  stranger  of  certain  lands  of  the  manor,  part  of  a 
farm  then  in  the  oeeinMttion  of  a  tenant  under  a  lease, 
a  riph*.  of  common  or  pasture  over  one  of  the  w^ies 
of  the  manor,  which  right  existed  a*  to  the  wh  ile 
fanu,  passed  in  rfspoct  of  the  part  {cnmttil  und'T 
the  words  in  the  t^onvcyaiice,  "  together  with  all 
commons  and  all  other  rights,  nienKters,  and  appur- 
tenances whatsoever  to  the  said  pieoe  or  pared  of 
land  and  hereditaments  hereSnbefore  described  or  re- 
ferred to,  or  any  part  thereof,  belonging." 

The  facts  and  arguments  sufficiently  appear  from 
the  headnote  and  the  jndgmenta  of  the  Locdn 
Justices. 

Stirling.  J.,  held  that  the  right  of  common  did  not 
pass. 

The  pldnttfF  appealed. 

/IvjiLiiii'  .',  fj.f'.,  and  //.  I'drnnerhaM'tt  (>J/',.- 
with  them),  for  the  appellant,  cited  Jltdl  v.  ligron,  'lb 
W.  R.  31".  4  Ch.  D.  867,  672;  Thotnas  ▼.  r<»r».«.  :!•» 

W.  R.  440.  20  Q.  B.  D.  -I'l:, :  Ii;il  v.  ,  , .  \  V\  >w. 
170;  }:>iart  v.  Cochrane.  Id  \V.  U.  4  'SUuii  IIT; 
MiitAjra  -'  V.  J-.'nrlinmre  '  "Jd ,,/(••.  ., irr<i.  22  \V.  U.  2i>J. 

L.  U.  i'      B.  mi;  Williams  on  Commons,  Ijti: 
Saeheeervll    Porter,  Sir  William  Jonaa*  Rep. 

Graham  Hastinqt,  (J.C.,  and  J.  fi.  Jti'trlo  r,  fin  tin- 
respondents,  cited  Saunders  Otiffe,  Moore.  4U7.  re- 
ferred to  in  Clements  v.  lAtmberf,  I  Taunt.  205,  at  p. 
207;  Cou'lam  v.  Slad;  1  jEast.  lOS  :  ri,<  :iin*  v.  o..-.„  ; 
Davison  v.  dent,  5  W,  ».  229, 1  H.  &  N.  744  :  .\7  .W/« 
v.  Athtntoue,  10  Q.  B.  944, 

Ifopkimoh ,  Q.C,  replied. 

LiXDLEV,  L.J. — ^^Ve  have  had  an  opportunity  <>f 
considering  this  case,  and  I  think  uothiny^  would  1»" 
gained  by  n  sci  viiip  (.lur  judj^mt  iit.  Ki  i,.r.-  I  jh  •  -li 
to  n  in:irk  u|>ou  tl»o  fac»s  i  wijili  t<>  express  <»ui'  ac- 
kiu  v,  1.  il^'inents  to  Mr.  llopkiiison  for  the  very  clear 
and  able  way  in  which  he  has  dealt  with  an  extremely 
difficult  case.  And  that  obaervatton  is  not  afTwte*! 
whetlier  the  decision  is  for  him  or  against  him. 

Now  the  ({uestiou  which  we  have  to  consider  m  ti.is 
case  is  really  what  are  the  rights  of  the  plaintitT,  wli  > 
claims  under  a  dce«l  of  grant  of  the  27th  of  Januat)'. 
1859,  which  I  wiU  comment  on  in  the  first  instanue. 
The  partiea  to  that  deed  v^'ere  rnnona  who  were  the 
lords  of  the  manor — I  forget  iniettier  there  was  one 
or  more  at  this  moment— of  Ransteuil.  The  wast*-* 
of  the  manor  of  IJaiistcad  consisted  at  the  date  of  t!ii"< 
jrrant  of  flirce  or  four  i  ymmoiia.  There  was  Banste.td 
Iluatb,  Banstcad  Downs,  Park  Downs,  and  Burgh 
Heath.  Those  commons  did  not  adjoia;  thej  were 
in  various  parts  of  the  manor,  hb  was 
shown  bjr  the  map  which  was  handed  up.  N<>w 
the  grantors  were  the  lord  of  the  manor  [Sir.  Ah'-'  k) 
and  his  trustw.  The  jrmiitee  Wiis  Mr.  Muudslay.  The 
property  gr;iT  it  til  by  the  (grantors  to  the  grantee  i- 
dcscribt  <l  ii>  this  way.  1  pass  over  the  recitals,  not 
for^ettiijg  the  observations  which  have  been  made  on 
them,  but  I  do  not  think  that  much  turns  upon  thein. 
The  recitals  show  what  is  tolerably  obvious,  that  tli<- 
dc€il  WHS  carefully  prepared  by  a  coiivcyiniLer,  and. 
beyond  that,  1  do  nut  think  the  recitals  tliruw  uiucli 
light  upon  the  pointjt  which  we  have  to  consider. 

The  grant  is  of  "all  that  pieoe  or  parcel  of  land 
formerly  divided  into  iovecal  closes  situate  at  Ban- 
stead  containing  by  rerent  survey  fifty-three  acroa.** 
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CorsT  OF  ArrEAL. 


Thea  the  boundarieii  are  ptxt  iii,  which  I  need  not 
tUnde  to.  Then  there  is  a  reference  to  the  plan, 
winch  only  shows  a  trinngular  piece  of  land  marked 
" f"f!y-thrf<»  Jicn's."  Then  it  goes  on  "all  wliirh 
Mil]  prt'mises  are  now  or  late  wore  in  the  (Hrcuna- 
tion  of  Steer  as  tenant  thereof  .  .  .  together 
with  all  ways,  waters,  wateroouraes,  trees,  woods, 
nderwoods.  hedges,  ditches,  oonuDons,  and  an  other 
n^ts,  members,  and  appurtenancps  whatsoever  to  the 
aud  piece  or  parcel  of  land  and  hercditamcnt»  herein- 
before dcscriliad  or  xefomd  to>  or  may  port  tboreof , 
beloDging.'' 

Now,  bearing  in  mind  who  flie  grantor  was, 
and  who  Uia  grantee  was,  we  haro  to  consider 
what  iMsaed  xDider  these  g^eneral  words.   I  do  not 

ondentand  that  tlio  intrnilurtion  of  general  words  in 
3  grant  aiiiouiits  tit  a  wnnsuily  by  tiic  jEr'"'^"'"'"  tl'>it 
thtre  is  anything  to  answer  tlir^ni.  I  urulfrstand 
them  to  be  put  in  for  a  different  object  altogether  • 
to  cover  anything  whieh  na^  not  nave  heea  speci- 
&ally  mentioiiad ;  to  iwero  in  a^fthiag  whiob  may 
bare  iMen  oveitooked ;  diA  in  no  sense  as  a 
warranty:  I  tako  it  that  in  this  grant,  as  in  all 
Withers,  you  may.  if  not  in  all  casr-s.  tcrt^'iinly  in  the 
gr^at  majority  of  cases,  read  gononil  words  lis  if 
they  said  "if  any."  There  is  no  warranty  that 
there  am  any  ways,  commons,  or  other  thinga  be- 
longing or  appertaining.  There  may  or  may  not 
have  been.  If  there  were,  you  (the  grantee)  were  to 
have  them. 

TMien  we  look  and  see  what  the  jiosifion  of 
aSun  as  regards  this  property  was,  wi  tin  !  that 
thne  is  notUng  aocorately  answering  this  desciip- 
tioB.  The  f^iuitor  is  the  lord  of  tiie  manor.  He  is 
granting  what  lie  lias  got  to  grant,  and  he  has  not 
got.  althoDgh  hf  lias  {X)wer  to  cn^ate.  any  right  of 
common  V)«*loiiginp  to  tbo  [larticulin-  luirccl  uf  lutid, 
which  he  purports  to  grant.  That  particular  piece  of 
land  was  a  portion  of  a  laige  fsnn  neld  by  a  gentle- 
■aa  of  the  name  of  Steer  mxder  »  lease  dated  in 
1856.  and  wUoh  was  unex|rfred.  The  real  porition  of 
affairs,  as  T  iiivliTstand  it.  is  this,  that  under  a  suc- 
ot«sion  of  It  ase.s  fnmi  180!»  down  to  IH'jii  Mr.  Steer, 
and  those  who  had  held  this  farm  Ix  fore  him,  and  the 
lord  olthe  ruanor  had  enjoyed  certain  rights  of  com- 
mon in  res|>ect  of  the  whole  fturm  over  dlllw  wastes  of 
the  manor.  Wliether  that  eiidoiraientbsfMi  as  of  right 
ander  the  lease  of  1800,  whion  is  the  flrst  of  which  we 
have  any  kn  iwh  dpf.  or  whether  there  wius  a  right  of 
common  atta<  hi<i  to  this  laud  by  some  previous  grant 
or  lea^i.'  by  more  apt  words  tlmn  we  find  in  the  lease 
of  IHOU,  I  do  not  know.  But  the  evidence  shows 
(and  I  will  read  what  Stirling,  J.,  finds  in  respect  of 
it  presently)  that  from  1800  down  to  the  time  of  this 

rt  to  Maudslay,  at  all  events  down  to  the  end  of 
year  185^.  the  k«see  of  this  larger  farui  }ia>l 
exerrised  rights  of  common  over  all  these  wastes. 
Xow  the  exact  state  of  the  evidence  upon  that  port  of 
the  case  cannot,  I  think,  be  put  bettor  than  it  is  in  a 
passage  I  will  read  from  Btirling,  J.'s  judgment. 
After  describing  who  Steer  was.  he  says  that  "he 
remembered  his  father  coming  in  IHlS  to  the  Manor 
F  tni;  th.i^  his  father,  directly  ho  aime  then  ,  be^raii 
t<j  keep  sheep,  which  were  regularly  turned  out  on  the 
wastes  of  tne  manor  every  year  from  May  until 
He  rsniemberadhia  father  taking  in  1S24 
farther  hmd  eonristing  of  *  The  Hooks'  to  the 
«tt«ntof  thirty-otU'  ai-n  s  luifT  twenty  acres  of  common 
fi*lds  towards  Baiistead  Ddwijs.  anil  tlie.^e  wei-e  used 
in  the  same  w.iy  as  the  uther  parts  of  the  farm.  He 
«ud  that  when  he  got  these  fui  ther  lands  his  father 
mcreased  his  flock  from  UO  to  20U  or  220,  and  went 
on  taming  oni  on  the  wastes  in  the  saine  way,  only 
ib  larger  nmubeti.  One  floeic  of  sheep  was  ngpt  on 
fte  norm,  wldeh  was  enltiinated  on  am  foarHSonrse 


system,  and  the  flock  wee  folded  from  year  to  year  on 
various  parts  of  the  farm,  as  the  state  of  the  cultiva- 
tion required.    When  the  flock  was  folded  on  a  part 

of  the  farm  near  Panstead  Downs,  it  was  turned  out 
there  ;  when  on  a  jiart  of  the  farm  near  Park  Downs  " 
(that  is  another  of  these  wastes)  "  the  flock  was  tui-ned 
out  there,  and  when  the  flock  was  folded  on  '  The 
Hooks  *  it  wae  always  tamed  out  on  Peric  Downs,  not 
on  Banstead  Downs.  This  state  of  things  appears  to 
have  continued  thruiii^hunt  the  ))oriod  from  1824  to 
ISJii.  Tlie  witness  stated  tlmt  when  in  ISoS  Mauds- 
lay  bought,  he  paid  the  witness  his  valuation  aud  took 
possession." 

Now  pausing  there  for  *  moment,  and  disngavdii^ 
a  drenmstanoe  which  is  natnrul  and  whioih  I  wdl 

consider  presently    I  me;in  the  negotiation  which 
took  place  betwei  n  Maudslay  aiid  Stfer    and  looking 
at  Maudslay  as  a  pureluiser  uncoimectcd  with  Steer, 
the  hrst  question  1  will  ask  myself  is.  What  passed 
to  Maudslay  under  the  terms  of  this  grant  !*  Nov 
bearing  in  mind  what  the  state  of  things  was,  and 
bearing  in  mind  the  language  used,  it  appears  to  me 
that  there  is  not        decision,  but  a  series  of  decisions 
which  show,  aud  show  conclusively,  that,  but  for  the 
]jeculiar  position  in  which  Maudslay  stood  to  .Stt?er, 
these  words  would  not  bo  sufficient  either  to  pass  or 
to  create  a  right  of  common  in  respect  of  this 
particular  tenement.   The  coses  to  which  I  refer  ore 
very  numerous.    They  have  been  alluded  to.    I  will 
mention    Khnlloi  v.  r->.,)j,s,.u,  1  Bos.  &  Pull.  371; 
ClemmU  v.  I.<ui\hrt ;  l!,n  h<„-  v.  Ilhodet,  1  Cr.  &  M.  439 ; 
and  Hall  v.  Itijion.   The  law  upon  the  subject  is 
exmessed  shortly,  but  I  believe  very  accurately,  in  the 
edition  of  Gale  on  Easements  hj  uie  late  Mr.  Jnstioe 
Willea,  in  a  short  passage  which  I  will  read.    It  is  at 
p.  77  of  the  3rtl  edition:  "General  words  such  as 
'appertaining  bchmpng,'   \v.,  have  ho<^n    held  in 
numerous  instances,  both  with  regard  to  rights  of 
common  and  of  way,  to  be  insufficient  to  pass  the 
right  upon  a  seveienoe  of  the  tenement;  but  a 
conveyance  containing  the  words  '  used,  ooenpied,  and 
enjoyed.'  has  bom  held  to  lie  sufficient."'    He  cites 
a  great  number  of  casi-s,  including  those  to  which  I 
liHve  refeiTed  and  a  great  ninuber  of  others,  some  of 
which  I  have  looked  at  and  some  I  have  not.  As 
regaids  rights  of  way,  I  would  juorely  observe  in 
passing  that  the  passage  in  that  book  has^  been 
somewhat    modified   by    more    recent  decisions, 
beginning  with  A'uy  v.  L.  R.  10  d.  W.  -.W),  l.) 

\V.  H.  Dig.  2j1,  and  coming  down  to  the  jin-ent 
time,  to  the  effect  that,  if  a  person  grants  a  house  and 
there  is  a  road  which  is  seen  and  obviously  used  by 
the  grantor  for  Hio  enjoyment  of  the  house  granted, 
the  right  of  road  may  pass  although  the  right  did 
not  exist  as  a  right  distinguished  from  ownership 
In  fon-  thr-  (late  nf  the  jrrunt.  It  is  inii>ossible  to 
invoke  that  class  of  cases  here,  because  of  the 
existence  of  these  several  wastes.  It  cannot  be  said 
that,  by  looking  or  by  an  inspection  of  the  parcel, 
there  is  an>-thing  here  whidi  answers  the  description 
of  a  j)articular  road  withou:  which  the  property 
cannot  hv  enjoyed.  The  mere  fact  that  there  are 
here  several  jiarcels  <if  waste  puts  an  end  to  any 
arguments  of  that  kind.  If  it  is  said  that  it  is 
necessary  to  enjoy  pasture  overone  piece  of  the  waste, 
the  question  immediately  arises.  Why  that  pieoe 
rather  than  any  oQierpieoeP  I  need  not  tnmble, 
therefore,  with  sndh  ossss  as  Thonm  y.  Owm and  one 

or  two  others. 

Pausing  there  and  lookiuir  I  >uly  at  th(!  state  of  the 
property,  and  disregarding,  ns  1  say.  the  peculiar 
IMSition  of  Maudday  and  Steer,  supi>osing  that 
Maudslay  was  a  mere  pttldluser  of  this  huuL  without 
having  any  aiTaugemenlS  wiQl  Slesr,  it  sppsie  tO 

me  that  we  should  be  foidng  end  running  counter  to 
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fhe  aathoritics  if  we  v«r»  to  hold  fhat  time  was 
sufficient  ia  iliie  hmguege  to  create  or  to  pees  the 
right  wlueh  is  daimea  hy  the  present  plaintiff.  Nor 

is  there,  thut  I  know  of,  nny  single  case  which  is 
contrary  to  thut  view.  And  I  doubt  very  much 
whether  Mr,  Hopkinson  himself  would  have  con- 
tended for  it,  bat  for  the  peculiar  position  of 
MandBley.  Kow,  Mendelay's  position  was  this :  We 
do  not  know  escactly  what  the  facts  were,  but 
approximately  we  do.  He  evidently  wanted  posses- 
sion from  Steer  of  this  pitrticnliiv  portion  <if  .Sticr's 
larger  fanu.  Steer  had  a  larger  farm.  This  was  nut 
miKh  more  than  one-fifth  of  the  whole,  and  some 
amngeoMnt  had  been  made  by  Maudalay  with  Steer 
to  the  effiaot  that  Steer  riioold  go  ont  ox  poescesum 
and  let  Maudsltiy  in.  There  was  not,  so  far  as  we 
know,  any  assi^muent  by  .Ste(>r  of  his  lease  to 
ilaudslay  in  respect  of  this  particular  projierty,  nor 
wft,s  there  anything  more  than  an  arrangement  by 
which,  in  consideration  of  so  mnoh  money  paid  by 
MaudsUy  to  Steer,  Steer  went  out  and  let  Maiideliy 
in.  That  being  the  case,  it  appeen  tome  that  there  is 
great  difficulty  in  pressing  the  («ae  of  Dot'lif  v. 
Carptiiirr  to  the  extent  to  which  Mr.  Hopkinaon 
desires  it  to  be  pressed,  fhnlye  v,  < 'arix  nter  is  the 
case  which  is  most  in  favour  of  the  appeUant's  argu- 
ment. It  was  a  case  of  this  descriptun.  There  had 
been  a  lease  of  the  farm,  and  there  was  a  right  of 
common  enjoyed  by  that  lessee  over  the  property  of 
the  person  who  ultimately  conveyed  the  reversion  to 
him,  and  the  conveyance  of  the  reversion  was  couchwi 
in  these  words.  The  lessor  granted  the  reversion  of 
the  whole  property  in  lease  to  the  tenant  with  the 
words  "  common  belonging  or  in  anywise  appertain- 
ing." It  was  urged  that  there  was  no  common 
belonging  or  in  anywise  appertaining.  In  strictness, 
and  apart  from  the  pceuliHr  position  of  the  p-rantee 
in  that  case,  I  doul)t  whether  the  decision  or  the 
observations  made  by  Lord  Kllenborough  would  have 
been  made.  But  what  Lord  Ellenhorough  said  was 
tliia.  He  said  t  *' Although  there  is  nothing  to  ]  >u.sh  in 
the  shape  of  triiUHfi  irinp,  the  intentitin  of  the  jxirfios, 
OS  is  obvious  from  thoir  jxisition,  must  have  been  to 
create  and  confer  u]iini  the  grantee  that  right  of 
common,  which  in  fact  he  has  been  enjoying,  and 
which  would  come  to  an  end  by  the  merger  of  his 
lease  in  th«^  reversion  if  be  did  not  construe  the  words 
'belonging  or  in  anywise  appertaining'  as  equiva- 
lent ti>  'actually  used  and  env  ved.*  '  It  is  quite 
obvious  that  this  intention  wouLl  have  been  defeate<l 
by  the  purest  techniatlity,  and  that  the  man  would 
have  lost  that  common  which  be  had  previously 
enjoyed  if  the  court  had  not  construed  the  deed  in  the 
way  which  it  did,  the  object  being,  not  to  deetroy  bis 
rights,  but  to  continue  tnem  for  ever.  The  court  was 
asked  to  take  a  straineil  and  technical  view,  and  to 
say:  "  Xo ;  althougli  the  intention  was  to  continue 
for  ever  what  you  had,  you  are  to  be  deprived  of  it." 
That  was  too  much.  The  circumstances  and  the 
position  of  the  mrties  showed  that  it  oonld  not  haTe 
Been  so,  and  that  the  real  intention  of  the  parties 
would  have  been  completely  frustrated  if  the  court 
had  eonstnied  the  deed  in  the  way  in  which  the 
granti  t  was  driven  to  contend.  The  position  of  the 
parties  lu  re  nii<l  the  .state  of  things  is  SUCh  as.  to  my 

mind,  by  no  means  to  force  us  to  the  same  inference 
of  faet  aa  in  Dofdife    CarpeiikT,  and  the  distbction  u 

obvious  and  ven,-  important.  The  grantee  in  th^ 
case  is  i\ot  the  tena:  t.  I  doubt  whether  ho  stood  in 
the  positifjii  of  ti  iKiiit  e\cei>t  to  this  extent,  and  to 
this  extent  only,  that  he  made  an  arrangement  with 
llie  tenant  to  go  out,  and  that  he  wa.s  to  get  posses- 
sion. I  doubt  whether  it  goes  further  than  that.  In 
addition  to  tiutt,  tiie  property  in  respect  oi  wUbh 
thbifglitiSMmmedto  beereated  ia  not  tlie  irimle. 


but  a  comparatively  small  portion,  of  the  propcHy 
held  by  the  tenant,  which  is  a  distinction  d  con- 
siderable importance  where  fh«  eonrt  draws  infeniMses 

of  fact  and  regards  the  intention  of  the  parties.  And 
then  you  have  this,  which  is,  to  my  mind,  very 
striking,  that  although  Steer,  who  went  out  in  favour 
of  Maudalay,  certainly  did  enjoy  rights  of  common 
over  all  the  wastes  in  respect  of  his  whole  property, 
when  you  come  to  look  at  exactly  what  he  did  you 
find  this,  that  as  to  all  the  sheep  which  were  folded 
ujurn  the  particular  ]iroperty  ho  was  to  give  uji  to 
Maudslay  he  depastured  those  sheep,  not  on  the 
common  on  which  the  plaintiff  now  claims  pasture, 
— vis.t  BanstQid  Heath  or  Banstead  Downs— mt  upon 
another  eommon  altogeflier— i^ ,  Parit  Downs.  Beer* 
ing  that  in  mind,  and  bearing  in  mind  the  very  strong 
evidence  of  user  lx>fore  the  grant,  and  beanng  iu 
mind  what  is  must  important,  I  think,  in  construing 
ambiguous  general  words — the  usage  from  ISott 
downwards,  usage  which  goes  to  show  that  the  right 
BOW  deimed  has  never  been  enjoyed— it  does  strike  aa 
as  a  Tery  strong  mfBrenee  to  draw,  to  inferthat  Akodc 
and  ^lauilslay  when  they  executed  this  deed  really 
intended  that  Maudslay  should  have  the  right  which 
is  now  claimed.  1  confess  the  inference  1  draw  is 
diametricailly  the  opposite;  that  it  never  entered  the 
mind  of  any  of  them  that  Uaodday  was  bargaining 
for,  or  that  Aloook  was  granting,  any  eooh  light. 
Usage  is  against  it,  and  the  usage  beforehand  v  not 
so  much  in  its  favour  as  to  overcdiue  the  verj*  stning 
impression  which  the  other  usagt;  leaves.  And  if  we 
were  to  put  upon  these  words  the  construction  which 
is  contended  lor  by  Mr.  Hopkinson.  instead  of  being 
satisfied,  aa  in  Dotage  Carpenter  the  court  was,  that 
we  were  giving  effect  to  the  intention  of  the  parties, 
I  am  cunviiiLed  that  we  should  be  doing  just  the 
contmrj'.  niid  that  the  real  truth  of  the  matter  is 
this  that  the  particular  right  of  common  which  is 
datmed  was  never  dnamt  w  in  1850  when  the  deed 
was  executed. 


Under  these  dreomstanoes  it  appear*  to  me  that  I 

am  not  drivcTi  by  Dnirh/r  v.  CarjiridtT  Or  any  other 
ease,  or  liy  any  piinciph-  of  law.  or  by  the  facts,  tO 
do  tliat  which"  I  think  m'us  cnntraiy  to  the  intention 
of  the  parties.  In  my  opinion  the  appeal  fails,  tiod 
multber 


BowEir,  L.J.^I  am  of  the  same  opaam.  The 

case  really  turns  upon  the  deed  of  18.50  as  read 
by  the  light  of  suiTounding  circumstances,  includ- 
ing the  entire  absence  of  any  subsequent  user 
which  would  support  the  view  put  forward  by  the 
appellant.  The  general  words  in  tiie  deed  are  words 
of  the  mereet  geneialifer.  They  axe  wocda  which  sie 
not  apt  w<»d8  to  deseribe  sac3i  a  right  as  is  dsiafsd. 
Although,  if  the  right  exist^Ml  already,  the  words 
might  be  effectual  to  pass  it,  it  seems  to  me  that  with 
regard  to  such  ambiguous  words  as  these  the  true 
meaning  becomes  plain  when  you  sec  that  for  thirty- 
four  years  subsequently  the  deed  has  been  intoipreted 
in  a  sense  different  from  that  foe  which  the  i^peUant 
contends. 

Now,  tliat  being  the  short  ground  upon  which  the 
case  seems  to  me  to  turn,  out  of  respect  to  the  ix- 
tremely  briUiant  argument  of  Mr.  Hopkinson  I  will 
say  a  iew  woida  in  expansion  of  that  view.  In  order 
to  mslw  good  the  ease  of  the  appdlant  I  think  it  is 
necessary  to  constnic  this  deed,  and  in  particular  to 
construe  the  woiils  which  accompany  the  conveyance 
of  this  '-mull  jiie<  (>  or  parcel  of  land,  wliich  is  only  a 
piece  or  pai-wl  of  laud  of  what  was  the  Manor  Fanu, 
which  conveys  it  to  Maudslay,  under  whom  tlie  ;ii>- 
peUantdaims,  "  together  with  all  ways,  waters,  water- 
ooozaes,  woods,  nnderwoods,  hedgea,  ditdies,  teM* 
eonmKHMh  Mid  all  other  rifl^ta* 
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trntaen  whatsoever  to  the  s&id  piece  or  intrcel  of  land 
mi  benditameots  described  or  rof  erred  to,  or  any  j^jtit 
thdiof."  _  Now,  can  any  student  of  law  at  this  tune 
of  dqr  maintatn  for  s  moment  that  jo^neral  words  like 
thCM  imply  the  existence  of  some  antecedent  rig^ht 
TImj  are  spread  Lrouilctist  over  all  c-  iiv- yniicrs. 
Wionld  anyone  like  to  maintain  at  his  own  expense  a 
wig«r  to  the  efTei-t  that  there  were  rip^hts  of  water- 
eouaes  attached  to  this  fann  or  hud  because  * '  water- 
ooancs"  are  used  as  gvneral  words?  It  is  dear, 
■Uiough  these  ^•fiiertil  woi-ls  mny  Vie  ffficarii ms 
ajoucrli  to  ]>;iss  what  did  exist,  tht-  use  <if  fhciu,  cou- 
s-i'lr:ii?  their  ^.^enerality,  docs  m )t  ii:i[inrt  thiit  there 
was  ftuch  a  right  existing.  Mr.  Hopkinson's  argii- 
oMBtmiisk,  thsnitan*  in  order  to  siiooeed,  make  good 
OBt  of  two  positaont,  dUier  that  there  wits  a  pmrioiuly 
anting  rii^ht,  which  these  words  aptly  describe,  so  as 
cither  to  continue  or,  to  use  the  most  at^cumte  expres- 
non.  ti>  recri'iife  or  to  ereutc  it  (if  nuri-  by  refei-once  to 
the  fiast ;  or,  -.fi  <  iiidly,  tliiit  if  there  was  no  such  pre- 
nCHU  existing  right  which  these  woi-ds  could  nccu- 
tstdy  desctiSe,  thore  was  such  a  stute  of  circum- 
rtuioes  that  a  gtant  of  this  parcel  of  land  must 
oeosMarUy  either  involve  in  itself  a  grant  of  right  of 
(X'lnmon  upon  this  jiarticular  waste,  Kanstcad  Downs, 
or.  at  all  events,  that  it  must  be  accompanied  by  the 
implication  of  a  grant  to  that  extent  and  to  that 
effi.>ct,  which  comes  to  the  some  thing. 

Xow,  iirat  of  all,  was  there  any  previously  existing 
right  which  these  words  aptly  describe  so  as  to  re- 
emte  it  ?  If  there  was  an  existing  right.  wh;it  wuh 
it-  It  was  u  right,  if  any  existed,  between  the  land- 
lord—the lord  of  the  manor  in  liS09  and  in  the  sub- 
leqaent  Tears — and  his  tinaat,  u  right  created  by  the 
deed  of  lease  which  was  eoneatad,  the  general  words 
of  whidi  would  reoflivA  that  interpretation  when  rend 

by  the  light  of  the  user.  Tliere  is  anij.le  user  to 
justify  the  view,  1  think,  that,  tiiuln  those  leii.ses,  a 
right  of  (joiiuuou  as  appurtenant  to  the  fann  ^in  the 
limited  sense  of  the  term  uppurtoniint)  was  granted 
to  the  tenant  to  enu)-e  for  his  oenefit  and  for  the  con- 
venient eucqrment  of  the  demised  farm  during  the 
t  enod  of  tne  demise,  not  a  right  created  as  it]>purtcn- 
itit  to  the  lands  at  <  ommon  lnw  in  the  hands  of  any- 
one to  whom  thej-  might  pass,  but  a  conventional 
right  a-*  Ix'twecn  the  landlonl  and  the  tenant  to 
ubtain  during  the  demise.  That  was  the  right  which 
;he  u<!cr  at  that  time  wonld  lead  one  to  thmk  might 
have  liecn  created.  The  tenant  had,  in  fact,  under 
Us  lease,  as  against  his  landlord,  the  absolute  power  of 
putting  his  sheeji  ujK^n  the  waHtes the  manor  and 
obtaimng  estovers  for  the  comfortalile  enjoyment  of 
hi*  premiH^'s. 

Xow  did  that  right  exist  at  the  time  of  this  grant 
m  the  first  jdaoe,  or  had  it  been  extinguished  ^   If  it 

had  been  extinguished,  then  these  word.<!  could  not 
refer  to  it.  They  would  not  be  apt  wortls  to  refer  to 
an  extinct  right,  though  they  might  be  words,  pcr- 
hsps,  which  would  cover  an  existing  right.  If  it  had 
been  extinguished  they  wotdd  not  he  apt  words  to 
cofer  it.  If  the  question  whether  it  was  extinsniished 
or  not  at  the  time  of  the  grant  depends  u]ion  the  wi- 
dence  in  this  case,  I  shnuld  think  it  was  left  in  great 
obscurity,  and  1  for  one  shall  not  aft" mpt  to  decide 
thi«  case  on  the  ground  that,  at  tlie  datr  of  this  grant 
oi  iso'J,  the  right  had  been  clearly  extinguished.  I 
cumot  go  the  lensth  of  saying  that  I  am  satisfied  of 
that,  b^  I  remark  that  it  was  only  a  right  which 
eiisled  as  between  landlord  and  tenant.  Do  these 
Words  aptly  (les»:rilie  sur  b  a  right  r  Certainly  not. 
They  may  Ix-  wide  enough  to  cover  it,  but  they  arc 
not  the  propel  words.  The  right  is  between  the 
Isndlord  ana  tenant.  It  was,  moreover,  a  tight 
which  belonged  to  the  whole  fatin.  It  is  here  qioken 
«i  sea  light  which  beknged  to  the  serexed  potoim  if 
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it  is  spoken  of  at  all.    Such  langimge,  therefore,  is 
not  mpt  to  describe  that  particular  right.   I  do  not 
say  ttot  it  mi|:ht  not  pass  it.   It  is  sought  by  Ifr. 
Hopkinson  to  justify  the  use  of  the  language  by  the 
application  of  the  doctrine  of  ipjHjrtionment.  and  he 
Says,  with  ])e:fect  trtitli.  tliat  in  the  case  of  alienation 
to  a  stranger  common  upjjurtcnant  will  jtaNs  witii  the 
pared  of  the  entire  estate  to  the  enjoyment  of  whioh 
the  common  waa  originally  attached,  both  in  the  caso 
of  common  appendant  and  common  appurtenant. 
That  law  was  a  law  whi(.h  was  necessary,  in  the 
interests  of  the  commonwealth,  as  it  wus  .said  by  Lord 
Cok<',  to  be  laid  down,  otherwise  common  appur- 
tenant would  have  been  extinguished  all  over  the 
country  by   the  alienation  of  land.     The  c-ise  of 
Saehecerdi  v,  I'erier  shows  that  that  is  so,  and  Il^a< 
Wihi*$  etur,  8  Co.  78b,  bat  there  is  a  manirest 
fallacy  in  ajiplying  this  doctrine  of  apportionment  .so 
as  to  force  the  construction  of  this  deed,  as  to  which 
there  is  no  qu"stion  of  alienation  of  a  jiarcel  of  the 
premises  by  the  person  in  whose  hands  the  whole  is. 
It  is  not  a  question  of  severance;  nor  a  ea.se  of 
a  tenant  who  had  a  farm  with  common  attached  to  it 
in  the  nature  of  common  a j  ]  un  tenant,  alienating  a 
parcel  of  the  farm,  in   which  ease,  imdcr  general 
words  such  as  these,  the  < niinaon  apj)urteuant  which 
was  necessary  for  the  reasonable  enjoyment  of  the 
parcel  would  pass  according  to  the  case  of  Such' 
evenil  t.  Pvrter  and  Wyat  \Vil^$  attt.   This  is  an 
instance  of  a  lord  who  by  an  outstanding  lease 
had  boimd  himself  to  n  particular  tenant  to  give 
that  tenant  liiiring  his  lease  the  right  to  pasture  his 
sheep  upon  a  particular  common,  granting  to  a 
stranger  with  general  words  a  pared  of  the  land  of 
which  he  at  the  moment  was  reversioner.   It  is  dear 
that  it  is  not  at  all  strictly  a  ease  of  apjiortionment. 

Mr.  Hoi)kinson  endeavoured  to  support  the  \iew  for 
which  he  was  arguing  by  rcferiiiiK  ti)  the  caae  of 
Piii'ilij-  V.  ('iiri)tuttr.     I  will  state  shortly  what  that 
case  was.    There  was  a  tenant  of  the  lord  of  the 
manor  who  had  had  created  by  his  lease  in  his  own 
favour  a  right  of  comaMnia|iparteBant  with  the  reason- 
able enjoyment  of  his  demised  premisps.   During  his 
tenancy,  ami  whilst  he  was  enjoying  this  right  as 
against  his  landlord,  ho  took  a  conveyance  in  fee 
from  the  landlord  of  the  entire  property  ol  which 
he  was  the  tenant.    The  words  of  the  conveyance 
were  words  which  granted  the  premises  with  all 
commons  bdonging  or  in  anywise  appertaining,  or 
words  to  that  effect.   The  tenant  under  that  deed 
claimed,  and   the  court  ultimately  allowed  him.  the 
right  to  go  on  pos-sessing,  under  those  general  words 
of  grant,   the  right  of  common  which  he  had 
eiuoyed  iM^ore  under  the  lease.  It  was  sought  to 
defeat  his  claim  upon  the  ground  diat  there  was  a 
merger,  and  that  there  was  no  existing  right,  because 
the  right  was  destroyed  by  the  l  onveyance,  nnd  the 
words  of  the  coTiveyance  were   not    wonls  wiiich 
would  create  a  new  right.    If  effect  had  been  given 
to  that  argument^  it  is  obvious  that  upon  a  mere 
technicality  the  growest  injustiee  would  have  been 
done.    The  tenant  who  had  got  the  lease  under 
which  ho  has  a  right  of  common  buys  the  reversion 
of  the  lease,  and  it  Wius  suggested  that  by  that  con- 
veyance, although  there  are  words  which  purport  t<» 
convey  the  rights  of  common  which  toistcil,  he  was  not 
to  have  as  much  in  fee  ae  he  had  originally  under  bis 
lease  as  regards  the  common.   It  would  be  amost 
outrageous  injustice  if  it  were  true.    But  the  law 
of  England,  which  is  generally  goodsense,  found  its 
way  out  of  that  technicality,  and  rightly  decided  upon 
the  ground  of  reason.    I  think  that,  having  regard 
to  the  relation  of  the  parties  and  to  the  circumstances 
of  the  case  at  the  time,  no  oUier  construction  ought 
to  have  been  pat  i^on  the  words  contained  in  the 
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Ktvat  than  ibat  the  pasties  intended  tbat  there  should 

bo  created  in  fiivour  of  the  tenant,  who  was  thence- 
forward to  l>o  tho  owner  in  fee,  tho  same  right  of 
cumiiion  with  thi^  enjojTiKTit  of  his  prr-iiiisoH  as  ho 
enjoyed  before,  tbure  being  words  in  the  deed  which  I 
were  suflBcient  to  point  to  tho  intention  of  the  parties 
that  theri^tof  comoMm  which  already  existed  tihould 
go  on  ffdadng.  It  was  a  question  in  Doidge  v.  Car- 
penter oi  thA  construction  of  the  deed,  which  had  to 
DC  r«»d  by  the  light  of  the  bun  oundinj?  circinnstanrCT. 
these  snn-ounding  circuiuetaiic  i  s  niiikiiip  it  dear  to 
demonstration  what  the  intention  of  the  parties  was, 
and  the  mitOIUlcliliS  drcumstances  throwing  such 
light  upon  fhAMMiill  mnds  as  to  enable  the  oourt  to 
4ee.  beyond  a  oonbt,  what  those  general  words  meant. 
That  is  wliat  D''!<!'/i  v.  f'urj'uf'r  is. 

But  now,  take  the  present  case,  Tt  is  a  totally 
diiFercnt  affair.  It  i»  not  a  case  of  a  grant  in  fee  to 
the  tenant,  with  apt  words  to  describe  or  which  would 
import  that  he  was  to  go  on  enjoying  what  he  had 
already.  It  is  a  oommonplaoe  grant  to  •  atnager  of 
u  parcel  of  a  farm.  That  is  the  broad  distinction. 
It  is  :iot  doubted  that  the  doctrine  of  ap{)Ortionment 
of  common  appurtenant  will  apply  when  the  case  re- 

auires  it.  Xo  one  doubts  that.  In  looking  at  what 
to  troe  intention  of  the  parties  was,  as  exemplified 
ia  their  language,  you  mnst  observe,  fizat  of  all,  that 
it  is  a  grant  to  a  stranger ;  and,  secondly,  a  grant, 
not  of  the  entire  farm,  but  of  a  bit  carved  out  of  the 
funii.  Can  any  human  l>eing  say  that,  from  the 
relati'ins  of  tbepartieis  or  the  justice  of  the  casi-,  there 
is  anything  that  makes  it  ne<;es8ary  that  you  should 
ooosi'der  that  they  must  have  intended  that  the  right 
of  common  should  go  cm  existing,  and  existing  not 

in  its  old  shape,  because  the  right  of  coninion  in  its 
•old  shape,  was  ajipurtenant  to  the  entire  farm,  but  lus 
re-Hpjfortioned  to  the  juircel  iif  land  whicli  was  the 
aole  hubjeet-uuitter  of  this  conveyance.  I  do  not  say 
that  the  language  of  this  grant  "light^  "ot  have  passed 
tibe  tight  of  oommon  under  a  different  state  of  cir- 
onmstances,  bat  T  do  say  that  there  is  nothing  in 
the  cireumstani^es  of  the  i-ase  which  show  that  this 
lan;ru:ige  must  pa«s  it.  It  leaves  tin  language  still 
obs<'ure,  vague,  and  ambiguous.  With  regard  to  the 
vague,  obscure,  and  ambiguous  language,  which 
possibly  might  have  passed  such  a  right  if  it  was  the 
intention  of  the  parties  that  it  should,  what  addi- 
tional facts  have  we  beyond  those  T  have  mentioned 
which  throw  any  light  upon  the  question  -  Why  is  i> 
that  from  that  moment,  for  thiity-four  yeais  the 
grantee  of  this  land  never  ventnrsd  to  use  this  right 
which  is  now  dug  up  after  thirtj-fonr  yeaci*  dd«y  Y 
That  shows  that  the  dronnutanoes  at  the  tine 
were  not  such  that  tho  parties  theokselves  coidd  be 
supposetl  to  have  intended  these  words  to  have  any 
specific  applicAtion  at  all.  If,  indeed,  they  were 
words  so  8|>ocitic  that  you  could  not  account  for  their 
existence  in  the  deed  except  Upon  the  supposition 
that  thuxe  must  have  been  some  subject-matter  to 
which  they  applied,  the  court  would  search  round 
about  and  find  what  would  be  tho  tuitural  subjeet- 
juatter  and  what  would  be  the  most  reasonable 
subject-matter  to  which  to  apply  tliem.  But  the 
words  are  not  such  as  to  justify  tho  supposition  that 
there  must  have  been  something  to  whi^  they  corres- 
pond. On  the  contnuy,  as  has  been  pointed  out,  they 
are  wrords  of  the  greatest  obscurity  and  vagueness ; 
and  having  regard  to  the  iiun-iiser  f^ir  tliirty-four 
yeais  it  appears  to  me.  when  imce  you  find  they  are 
not  Mpt  words  -that  they  are  words  which  )'ou  w<ndd 
have  tJ  strain,  and  words  which  are  not  exact  and 
recise,  and  which  no  conveyancer  who  knew  his 
usiness  would  desire  to  use  in  order  to  convey  such 
a  rigbt^that  the  true  construction  is  not  that  put  by 
Mr.  HopkimGn,  hut  bj  the  zespcmdents. 


CouHT  OF  ArrE.u„ 


I  add  one  more  fact  which  seems  to  me  to  justify 
that  conclusion,  and  that  is,  that  although  the  words 
which  Mr.  Hopkinson  seeks  to  rely  on  refer  to  rights 
belonging  to  the  j)iece  or  parcel  ot  laiirl  to  wliir  h  the 
right  can  only  Ik-  (in  the  verj-  sccon<lftni'  sense  which 
he  claims  for)  considered  to  apply,  yet  if  you  arete 
measure  it  by  the  user  of  that  date,  tho  user, 
strictly  speaking,  was  not  tiie  user  of  this  par- 
ticulai  piece  of  tho  waste '  as  connected  with  the 
eiijovujent  ol  fhis  particular  portion  of  the  fHrm. 
I  ilo  not  lay  too  much  stress  upon  tlirit,  Ijecaiise  I 
entirely  agree  with  Mr.  Hopkinson  that,  if  this 
light  did  eadst  as  regards  the  whole  farm,  and  it 
was  »  ^imtioo,  stnotly  speakiDg,  of  appoctioii- 
ment,  these  words  would  be  suineient  to  cany  a 
portion  of  tin  common  \<'ith  them,  for  tlie  puqiose 
of  the  enjoyment  of  tho  grant  of  the  nlieii- 
ated  parcel.  So  much,  then  fon'.  for  the  first 
branch  of  Mr.  Hopkinson's  argument.  I  have 
taken  a  long  time  to  exprsas  myeslf  becauM  it  is  a 
Uttle  ohsonre  in  the  subject-matter. 

T  sbotild  like  to  say  something  with  regard  to 
Mr.  Hojikitison's  second  arfrument.  which  is  this: 
He  says  if  you  look  at  the  sunounding  circum- 
stances you  ought  to  infer  that  the  deed  with  these 
words — d  /ortivri  even  without  these  words — created 
a  right  of  common  over  this  waste  on  Banstead 
Downs  as  being  reasonably  necessary  for  the 
enjoyment  of  the  alienated  parcel  of  land.  If  sndi 
a  right  exists  it  arises  either  from  the  words  of  thr 
deed,  expressly  created,  or  from  iuiplication  to 
be  deiived  from  the  words  of  the  deed,  or  it  may 
arise,  as  it  seems  to  HM,  by  implication  from  the 
surrotmding  ciroum^anoes,  having  regard  to  the  fact 
that  the  deed  has  been  execute<l.  Whic-hever  way 
you  look  at  it  (tnough  in  the  one  case  it  would  be  an 
express  grant,  ami  in  the  other  inijilieil\  if  you  fiii'i. 
either  in  the  deed  or  from  the  surrounding  circum- 
staaoes  and  the  deed  together,  a  clear  intention  of 
the  parties  that  the  of  oommon  should  go  with 
the  land,  then  Mr.  Hopkinson  might  sncteea.  Bet 
surely  he  is  pressing  too  far  the  principle  upon  which 
the  class  of  cases  to  which  I  am  about  to  refer  rests, 
that  the  grantor  must  not  derogate  from  his  li  ni 
grant,  and  that  the  surrounding  circumstancHss  may 
show  when  a  grant  has  been  executed,  that  it  moat 
have  been  the  intcn  don  of  the  parties  that  a  particular 
licence  or  concession  should  accompany  the  express 
grant  which  has  been  nmde.  .'Purely  le'  is  presiiujr 
tiiat  doctrine  too  far  to  apply  it  to  a  case  of  this  kiiiil. 
In  the  case  ui  l  ontinuous  casements  we  know  what 
the  law  is.  There  has  been  what  ia  sometimes  called 
an  exosption  to  the  law,  but  I  doubt  whether  it  is 
strictly  .an  exception.  It  seems  to  me  to  be  only 
an  illustration  of  the  principle  in  the  cane  of 
formed  roads.  Where  you  find  a  formed  ri>ad 
which  is  obviously  and  visibly  laid  out  for  the 
purpose  of  rendering  the  enjoyment  of  a  particular 
honse  or  land  nuwe  fearihle,  the  right  to  ei^oytiM^ 
formed  road  passes  by  implication,  certainly  wbsn 

then  ari' wonis  capable  of  passing  it.  and  I  see  no 
reason  to  think  that  it  woidd  not  puss  in  a  similar 
case  without  any  words  at  all.  I  am  not  at  nil  c>  rtain 
that  it  is  the  right  which  arises  upon  the  deed  itself, 
and  that  it  do<"8  not  arise  from  the  circnimstanccs 
outside  the  deed  and  the  deed  together.  But  to  go 
ftn^her  and  to  say  that  it  is  obvious  that  the  gnu^ 
of  the  deed  of  lS.39mu9t  be  taken  to  have  grastsd 
this  common  Usnuse  this  common  on  Banstead 
Downs  was  reasimably  necessary  for  the  complete 
enjoyment  of  the  granted  parcel  seems  to  uio  to  be 
applying  the  doctiwe  to  a  ease  in  which  the  reason  of 
the  thing  does  not  admit  of  its  application.  If  JOB 
coul<i  show  in  any  particular  case — I  want  to  know 
whether  any  case  can  be  hrooght  i^  so  Ugh  on  any 
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itota  of  facta — but  if  you  could  show  it  was  nocesj^ary 
lor  tbe  reasonable  enjoyment  of  the  gmut  of  land 
Iklt  tome  right  of  oommon  should  be  treated  as 
rittf]>w1  to  it.  then  the  prindple  of  law  would  apply. 
Ilttt  is  sll.  I  doubt  whether  you  could  find  it  easy 
to  make  such  a  case.  Certainly  this  is  not  the  case. 
In  this  particular  instance,  so  far  tnim  its  beinfj  true 
that  tlie  reiisonuble  enjoyment  of  connuon  on  itaii- 
itetd  Downs  is  ueccseary  fur  the  complete  enjoynn  iit 
<i  the  Slanted  pnmiMS,  the  contnity  is  dear.  Never 
wtn  ueep  tnrmd  out  on  Banstead  I>owin  from  thoee 

prPiiii'i^'s.  There  is  a  bit  of  waste  ehtse  by  w)iii.-b 
might  be  utilizi-d  for  the  puipuse,  ••itlier  by  ri^'ht  if 
suoi  a  right  existt-d.  or  by  convention  witli  the  persons 
to  whom  the  wastu  belonged  if  there  is  no  such  right. 
Th«  case,  therefore,  cannot  be  brought  upon  ita  wets 
within  amr  of  those  oImsos  of  cases  where  the 
prindple  that  the  grantor  cannot  dero^te  from  his 
own  grant  has  be<  i:  held  (n  iiiijily. 

For  these  r*-a8ons  reasons  ftiightly  ilitlercnt  from 
those  given  in  the  court  below — it  appears  to  HM  that 
the  appeal  fails,  with  the  usual  result. 

KAYt  IfcJ* — I  agree  with  the  other  meml)cr8  of  the 
eoort  in  thinking  that  this  app«>al  must  1>e  dismissed. 
The  eliinu  is  not  of  an  eas  ■nu  nt.     It  is  n  rliiiiii  to  a 
right  of  common  on  certaiu  di'tachetl  pieces  uf  wast" 
belonging  to  the  manor  of  Banstcjtd.    That  is  a  very 
diSerent  Und  of  rifht  from  a  mere  easement.   It  is 
adaim  to  a  profit  a  pnmlre  upon  this  waste  of  the 
mSBOrof  Banstead.  which  waste  it  is  admitted  was 
not  part  of  the  thinj^  granted  in  :iuy  senst .  The 
laud  that  was  prniuted  is  sonje  fifty-thr>'«'  jiltcs  oi 
what  it  is  said  wa8  originally  ])art  of  the  demesun 
lands  of  the  manor.    To  that  land,  speahklg  VOW  of 
the  e<itate  in  foe  sample  of  that  hmd,  there  never  was 
any  right  of  oommon  attached  at  all.   The  lord  as 
owner  of  the  mancr  liad  of  course  a  light  to  de- 
pastUH'  uti  his  own  waste,  and  liis  rijilit  could  only  be 
cjillt'il  a  right  of  Lniuinon  because  in  the  exercise  of  it 
he  would  not  be  allowed  t>i  fivcrstock  tlie  common  so 
that  those  who  had  ri^ht^s  "f  < unniioii  jirojjerly  so 
called  vpaa  it  would  be  deprived  of  those  rights. 
Bat  except  in  that  sense  the  lord  had  no  right  of 
common  on  these  ]i:trfs  of  tlif  wusf.'.  suid  certainly 
such  right  as  he  had  was  not  attacle'd  to  the  demesne 
lands.    He  would  have  had  that  right  if  he  had  had 
no  demesne  lands  whatever.   Therefore,  as  I  say,  to 
this  land,  speaking  now  of  the  lee  dmple  interest  in 
^  land,  there  never  was  at  any  time  previously  to 
the  deed  of  lMo9.  which  we  have  to  construe,  any 
light  of  common  attached  to  the  land  at  all. 

Ihen  we  have  to  construe,  and  I  think  the  whole 
easstion  turns  on  the  constrUBtlon  of  that  deed  of 
1U9.  At  that  time,  and  for  many  yean  previously, 
flie  lord  of  the  manor  had  heen  aonistomed  to  let 
this  land  as  part  of  a  mucb  larger  farm  Lindley. 
L.J..  has  calculated  it  to  have  bt  en  five  times  as 
large  and  to  permit  his  tenants  of  this  part  of  the 
demesne  lands  to  pasture  the  catllo  whi<  li  were 
levant  and  couchant  upon  their  Isnus  on  tLc  ditferent 
portions  of  the  wastes  of  the  aunun'.  That  is  the 
<ady  sense  in  which  there  ever  vras  any  oommon  of 
pMtur>-  nttarbfd  to  this  land  at  all.  and  that  whs  by 
a  distinct  s^runt  and  in'rn)is,siun  oi  the  lord  of  the 
manor  wh»'n  he  let  this  land  to  liis  own  tenants.  It 
was  iu  lease  with  the  r<^st  of  the  farm  at  the  time  of. 
Ike  deed  of  IHOO  which  granted  it  to  Maudslay,  the 
pndeeeiBor  in  title  of  the  nrseent  chiimant. 

Ifow  we  approadi  the  deed  with  thcate  factn.  and 
what  strikes  mo  as  extraordinary-  is,  that  if  it  was  tin- 
iiiteiitii.n  of  the  partii-s  to  that  deed  to  attach  to  the 
fe*-  siiiijjle  which  was  conveyed  by  that  deod,  not  to 
the  tenant  but  to  a  stranger,  a  right  of  oommon,  why 
did  they  not  tny  lo  ino^MS,  dear,  ejqplidt,  and  un- 


mistakable words  !'    There  is  nothing  whatever  iu  the 
doed  to  pass  the  riglit  of  common  except  the  mention 
of  conunoD  among  the  general  words  which  are  used  iu 
that  deed,  as  they  aro  ordinarily  used  in  all  deeds  of 
conveyanoe;  and  the  word  which  is  used  in  connection 
with  oommons  is  commons  "  belonging  "  to  this  land. 
'  I  have  said  that  in  no  sense  was  there  any  connuon 
I  belonging  to  this  land,  except  that,  as  between  the 
lord  and  his  tenants,  he  had  been  aeenetmned  to  give 
j  to  his  tenants  permission  to  ezeroiBe  rights  of 
I  common  such  as  be  had  himsdf  in  resiieot  of  this 

'  land  \\  ]if'u  lie  \<-f  it.  Now  is  that  enough,  when  you 
find  a  grant  not  to  the  teiiai»t  -not  a  grant  of  the 
i  reversion  to  a  tenant  like  I)<ii<hi<- \.  ( 'uiiK'nter-~\>\xt  i\. 
grant  to  a  third  jjcrsou  who  has  no  kind  of  connec- 
tion with  the  tenant,  a  grant  which  "ffntft^  no 
recital  of  any  intention  to  give  xii^ts  of  oommon,  no 
express  and  explicit  gmnt  of  llie  partieular  right  of 
common,  which  is  not  even  of  the  whole  of  that  farm, 
but  only  of  about  one-lifth  jiart  of  it,  I  mean  tho 
whole  of  the  farm  in  respect  of  which  rights  of 
common  had  been  conceded  to  the  tenants  who 
accepted  the  farm  'f  Is  the  necessary  construction  of 
this  deed  such  that  the  purchaser  of  these  fifty-three 
acres  is  to  have  a  similar  right  of  oommon  in  respect 
of  the  fifty-three  acres  which  the  tenant  f>f  the  whole 
farm  had  in  rcsjx-ot  of  that  farm  under  the  sj)ecial 
grant  conttinid  in  the  deed?  I  am  not  able,  I  con- 
fess, to  come  to  that  conclusion.  It  seems  to  me  that 
the  case  of  Dmdgt  v.  Oiri/rnUr  differs  vridely.  It 
has  been  [minted  out  idready,  and  I  will  not  repeat  at 
any  length  what  has  been  said,  that  in  Doiihf  v. 
< 'tifjifiit'  i-  there  was  an  express  lease  of  a  right  of 
common  to  the  lessee,  and  there  the  landlord,  deahug 
with  Hm  leasee  who  wee  at  lliBt  moment  under  the 
lease  enjoying  by  the  express  terms  of  the  le»9f>  a 
right  of  common,  releases  in  fact  tiie  reversion  to  him, 
conveys  to  him  the  fee  simple,  together  with  all 
commons  ajid  comnmn  uf  ]>asture  thereunto  belong- 
ing or  in  anywise  apper':i;n;ns^  that  is,  tiie  Irmdlurd 
conveys  to  the  tenant  the  thing  he  was  enjoying  with 
the  common,  and  the  nght  of  common  thereto  apper- 
taining—and Lord  EUraborough  says  that  under  the 
drcnmstanoes,  *'  thereunto  belonging  or  in  anywise 
appertaining,"  which  aro  the  worus  of  the  conveyance 
in  fee,  seem  as  if  they  were  studiously  selected  in 
order  to  constitute  a  grant  (/»■  non,  to  subsist  in  enjoy- 
ment as  before.  It  might  have  been  worded  other- 
wise, it  might  have  been  said — and  it  would  have  been 
to  my  mind  equally  cogent  if  it  had  been  expressed 
thus — that  there  is  a  landlord  conveying  therevcnrion  in 
fee  til  his  tenant  \vith  all  commons  and  rights  of 
common  appurtenant,  which  as  between  the  landlonl 
and  tenant  might  very  well  be  construed  to  in(  hid.* 
those  rights  of  common  which  by  grout  of  the  landlord 
the  tenant  is  enjoying  at  the  moaaent  of  the  conveyanoe 
to  him.  I  think  that  the  case  is  very  widely  different 
in  that  respect  from  the  case  which  is  before  us  now. 
This  is  not  a  grant  to  a  tenant  or  anyone  who  was  in 
possession  or  enjoyment  of  any  rights  of  common  at 
the  tune.  It  is  a  g^nt  to  a  man  wlio  at  the  moment 
was  an  entire  stranger  to  this  pnmer^. 

Then  T  cannot  leave  out  of  sight  this  drcumstanoe 
also:  Tf  the  tenant  himself  had  been  granting  away 
j>art  of  the  thing  let  to  him  there  might,  according  to 
the  case  of  S/rA*  v,  J'm  ttr,  have  been  in  law  an 

implied  ap};ortionment  of  the  right  of  common  which 
he  enjoyed  in  respect  of  the  whole  farm.  The  grant 
was  not  by  the  tenant,  bi^  by  tho  lord  of  the 
manor,  and  tke  doctrine  of  the  ease  of  Sarhevenll  ▼. 
/'erf' r  does  not  by  any  means  :j«K.'c.ssarily  apply  tn  a 
grant  like  this.  I  daresay  if  the  grant  did  very  clearly 
express,  or  if  the  necessary  constructi< in,  or  the  proper 
construction,  of  the  grant  waa  that  a  right  of  common 
granted,  then  thn  doetrioe  of  that  oeae  might 
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aiiplj-  to  show  that  it  wuh  a  portion  of  that  right  of 
tomiuou  which  couW  bo  ascribed  to  this  particalur 
piece  of  lami  which  vriis  then  being  conve}  i  li  ;  Vjut, 
of  course,  you  first  of  ull  have  to  arrive  at  the  conclu- 
Rion  tllftt  uicre  was  by  this  deed  a  right  of  common. 

I  agree  that  in  tbi»  0M6  it  i«  abeolately  neces- 
>ur3',  in  order  to  come  to  the  oonolnticn  that  any  right 
if  ((initnon  passed,  to  hold  that  the  deed  of  itself 
I  leated  a  right  of  cununon,  because,  lis  between  tlic 
grantor  and  the  grantee  of  the  fee  simple,  or  as  be- 
t  w  oon  any  holder  of  the  foe  simple  and  the  lord  of  the 
uiunur.  no  right  of  oonunon  up  to  that  time  had  ever 
existed  at  all. 

I  do  not  think  it  necessary  to  canTaaa  the  deniion 
uf  Tki'mfts  V.  Oirtii,  K"aif  V.  (''■■  hnui'-.  and  the  like 
eases,  where,  there  liaving  been  a  grant  i>f  a  i«ir- 
ticular  ^object  of  real  estate,  it  was  bold  that  an 
«ia8cmeat — apparently  that  which  was,  if  not  neceR- 
«nry  for  the  enjoyment  of,  at  any  rate  a  thing  which 
had  up  to  that  time  been  enjoyed  with,  and  was, 
therefore,  an  important  adjunct  by  way  of  easement 
to.  the  thing  granted — did  pass.  To  my  mind  those 
oases  have  nothing  to  do  with  the  right  uf  common 
like  thatdaimed  in  this  case,  and  therefore,  for  thest! 

reasons,  I  concur  in  the  judgment  of  the  other  mem- 
bers of  the  oonrt,  and  thuk  Uist  this  appeal  ahoold  be 
tUenitssed,  with  costs. 

Aj'/teal  iliiiiniB.'ieiL 

Solicitors  for  the  njiiiellant.  ffi  i  u''  il  IlirL'tt. 
•Solicitors  for  the  respondents,  Laicreact,  Uraham, 


Chun.  Div.  ] 
North,  J.  j 


June  28, 1802. 


In  re  Palk. 
/tt  re  Drake. 
CBAXaSRLAnt  ff.  IhtAXX.  (a.) 


T'ri' -I"  — /!i"i'h  o/  (runt — /.iiililifii  !■/  (/.,<(/... 7  trtutee 
h>i-  hritji  !t  It/  (rilit  rommittt'i  a/ltr  /lig  limtli. 

'I'll!  I'tiitr  of'  It  ilx'liMil  tritula  i*  u<A  liable  for  a 
hiKirli  I'l  ti-ii-l  iiiiixinitiiil  ftftrr  hif  <ha(h  where  he  has 
It/t  tltt  irtul  fund*  in  a  proper  ttuk  of  iui'eMmenl  at  hit 
nfoth, 

W.  ir.  Talk  by  his  will,  datt^the  I'Jth  of  I)«x:oinber. 
l-SM,  bequeathed  the  recidue  of  his  estate  to  his 
eZflClllorand  truste*',  T.  E.  Drake,  upon  the  trusts 
therein  Motioned.  The  testator  died  on  the  28th  of 
Jidy.  18K3,  and  the  will  wan  duly  proved  by  T.  E. 
I)rrikc,  wlio  took  over  the  trust  estate. 

hy  his  will,  dated  the  'JTtli  of  September,  188(5, 
T.  E.  Drake  gave  the  residue  of  his  estate  equally 
between  his  three  daughters,  and  ap]>ointea  his 
daughter  Harriet  Drake  as  executrix.  T.  E.  Drake 
died  on  the  9th  of  Mainh,  18»8,  and  lua  inll  was 
duly  proved  by  Harriet  Dnke.  At  the  time  of  the 
•hath  of  T.  E.  Drake  all  the  tmt  securities  of 
n.  Palk  were  standing  in  T.  E.  Drake's  nauic. 

By  a  deed  date<l  the  ITth  of  Januaiy,  ISOit,  Harriet 
appointed  the  plaintiff  and  one  Probyn  (since  deceased) 
to  be  trustees  of  the  will  of  W.  H.  PiUk.  This  deed 
contained  a  statement  of  the  securities  in  which  the 
trust  estate  of  W.  H.  Palk  was  invested.  After  the 
execution  of  the  deed  it  was  discov«Nd  that  <;ertain 


(<T.)  Bflported  hy  O.  B.  M.  Coosa,  Esq., 

Law. 


of  the  securities  mentioned  in  it  were  not  in  the 
pOBst'saion  or  imder  the  control  of  Hairiet  Brake. 
She  bad  employed  her  brother,  C.  H.  Drake,  as  her 
solicitor  in  the  winding  up  of  T.  E.  Dmke's  estate. 
It  now  appeared  that  she  had  under  the  advice  and 
influence  m  0.  H.  Drake  (not  oleeriy  undecstandtDg 
what  she  was  doing)  exeonted  transfers  of  the  niisinit 
securities,  and  had  allowed  him  to  receive  the  pm*- 
chase-moncys,  which  lie  ujisajiproiiriateii.  Some  part 
of  the  money  hml  been  recuven-d  from  C.  H.  Dlihe, 
but  a  considerable  balance  remained  unpaid. 

The  present  action  was  brought  aguin.st  Tlarriit 
Drake  and  her  two  airtiW.  The  plaintiff  daimed  a 
declaration  that  the  whole  estate  of  T.  E.  Drake  wis 
liable  to  make  gooil  to  the  plaintiff,  as  trustee  ci 
Palk's  will,  the  trtist  funds  formerly  vested  in  T.  E. 
j  Drake  as  such  trustee ;  that  accounts  might  be  taken 
I  to  ascertain  the  amount  of  the  liability,  and  proper 
orders  made  to  enforce  it :  that  the  defendant  Harriet 
Drake  might  be  declared  personally  liable  for  such 
parts  of  the  estate  of  Palk  as  she  had  suffered  to  he 
received  liy  II.  I  hake,  and  that  she  might  he 
ordere<l  to  make  good  the  t«am« ;  and  that  if  and  so 
far  as  uii^ht  be  necessaiy  the  estates  of  Palk  snd 
T.  £.  Drake  might  be  administered  hjr  the  court. 

By  her  defence  Ilfnriet  Jktko  staled  that  she  was 
willing  that  her  interest  in  the  estate  of  T.  E.  Drake 
should  be  treated  as  liable  to  make  good  such 
amounts  as  thiougli  the  luiKappropriatiOBB  of  C.  H. 
Drake  remained  owing  to  Palk's  estate. 

The  defendants  alleged  that  the  whcle  of  tlie  fimdl 
nibjeot  to  the  trasts  of  Falk'a  will  were  mopeilyiB* 
vested  at  the  time  of  tiie  death  of  T.  E.  Drake,  snd 
tliey  submitted  that  his  estate  was  not  liable  to  make 
good  any  losses  which  hud  arisen  by  reason  of  any 
act  or  default  of  Harriet  Dnike  or  of  C.  H.  Drake,  or 
which  otherwise  had  occurred  since  the  death  of 
T.  E.  Drake. 

IlKimiwiit.  fi'f  til''  plaiiititV.  The  estate  (;f  a 
deceased  sole  trustee  n  iu^iins  liuLle  fur  tht-  trust  fund 
until  trustees  have  Let  u  Mili  il y  appointed  in  his  place 
and  the  trust  fund  has  been  handed  over  to  them: 
(TtUuM  T.  Tat/lor,  4  W.  B.  432,  22  Beav.  344. 

Creed,  for  the  defendants. 

Xnr.Tii,  J. -The  estate  of  the  deceased  trustee  it 
not  liable  for  what  he  left  in  a  pruj)er  state  of  invest- 
ment at  his  death.  Harriet  Drake  is  of  course  liable 
to  make  gootl  the  whole  loss.  ITicro  will,  therefore, 
be  an  order  declaring  that  Harriet  Drake  is  personally 
liable,  and  that  her  beneficial  interest  under  her 
father's  will  is  KaUe  to  make  eood  the  trust  funds, 
but  that  the  rest  of  T.  E.  Drake  s  estate  is  not  liable. 

SoliaitorB,  Tatham    Procter ;  Gutcotte,  lla4//iaiH,<b 

DOM, 


/V     P^iv^r'      T>l  July  2, 4,  7,  1892. 

(>  aughan  v\  liliams,  J.) )  ^    •  ' 

In  r«  Postage  Stamp  Avtomatic  DELn-EUY  Co.  (<i.) 

ComjiUili/- 'Wiililiii;/  iij)     ItiffrUtrn    ■< 'iiurntltd  j>ri'fil.< — 

Gift  itf  promUer  utid  vendor — Krtent  of  iiaUiUty— 
Knowmur  and  aceHteKCMce  of  $li9r«kMdtr$ — Com- 
IKiniet  {WindiKS'Wfi  Ad^  1890  (53  ft  M  Vid,  c  68), 
«.  10. 

Whtrt  the  rmdor  <o,  a»d  prometer  of  a  companif 

aijrttd  to  fjivf  A..  It.,  C,  mtd  I),  a  thare  of  hia  profiU 
a»  such  vtuJor  if  ihry  umild  ieetme  dirtcturs  of  the 
company,  and  A.,  It.,  C,  and  U,,  haviuy  cvtn'  nft'l  'ind 

(a.)  Bepoited  hj  J>  E.  Walkt,  Bb^., 

Law. 
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luii  ing  httOmtdtttcton,  tmk  'nnis  t'  ritui  rnriliin/Ii/  frvm  ihr 
ttttdar,  of  thttre*  in  the  compuny  alloUal  <t»  him  in  jxirt 
fagmeiU  of  hi»  purcluur-nvmry,  alUUmgh  iherf  utre  still 
laaUen  opew  between  him  attd  the  temptmjf  at  the  time, 

fftid,  on  an  aj^ieation  to  make  tAe  diredore  HaWe  for 
,ii.'»fea*i/Kf'  uiiilrr  Mifi',,),  10  (if  tlif  Cvmjxnni'»{W<',-{iiiii- 
Hfi)  Ad,  IHiK).  tlutt,  a  priMj^ectiu  liuviiiij  brtu  i'v>fMiZ 
iutHiiig  the  public  tu  mlBcrilM  for  uliiira,  in  r'^i>',  t  ,,/" 
«»y  tharee  «u  traiu/errtd  bif  way  of  yi/t  to  Hu-  directoi  a, 
•It  U)  which  there  had  been  eoHcealmettt  of  the  fact  from 
tltt  publir,  thr  diredon  were  liatkt  ami  that  tite  fact 
of  htowlfil>/f  of  thr  tranmction  on  the  jwrt  rf  all  the 
■i  iiuti  iiiemUr*  of  tht  comfKimj  tn-i'h  w        .  ' 

Utld,  aUo,  t/tat,  thtsf  dirertvn^  haviiuj  jmid  Jull  '-iiho 
fur  timHar  thares  tubaerilxd  for  by  them,  thul  r,n^-<l 
at  agaiitgt  them,  in  the  eate  of  the  iAarea  qiveu  to  tiain, 
a  pruumptioH  that  thete  ekaree  were  of  vatue, 

Rommons. 

This  WHS  a  hiiiiiinons  taken  out  in  the  winding  up 
of  the  abuve-naun-(l  cuiujiauy  by  the  liijutdatur  unilur 
"•^tion  10  of  tbf  Cunipjinies  (Winding-up)  Act,  is'M), 
ukaag  that  each  of  tho  respondent,  the  four  original 
jireetmm  of  the  company,  might  be  dedued  gdlty  of 
xaisfeaauico  under  the  following  careiumtoncM,  and 
liable  uooordingly  a.4  montioncd  below. 

The  summoim  was  hcaid  bi  fore  Vaughiin  Williams, 
J.,  ntting  aa  axx  additiumU  judge  of  the  Chancery 
Dirision. 

One  Dome,  an  inventor,  being  poiiiMed  of  certain 
pitnti  for  automatic  martiiiieet  oeiirBd  to  promote  a 

canpany  to  purchase  hi<*  patents  and  tlu-  honefit  of  a 
notion  which  he  had  CDnccivcd  fur  tho  huIo  of  jK-nny 
postage  stamps  to  bo  automatically  dL-livcnHl  to  pur- 
fhaseit,  and  for  this  purpose  got  seTen  gentlemen,  in- 
dndiaig  one  of  the  reqiondente,  to  mgu  (in  resjiect  of 
one  ehare  oaeh)  the  memonndnm  of  ewooiation  of 
ihii  company,  wluoh  was  jnoorporated  on  the  30th  of 
Sept('rab«r,  isW.  It*  capital  was  £.'j.lO0,  divided 
into  J.IMM)  onlinary  shaii'S «if  £1  each  and  lO'i  founders" 
share*  of  11  each. 

The  company,  which  was,  under  its  muniurandum 
Cf  IMOeiatiOD,  to  enter  into  and  oerry  ioto  e<l'ect.  with 
cr  without  modifications,  an  agreement  already  pre- 
pend  for  the  pnrchnse  of  tho  patents  from  Dowse  by 
the  company,  was  im't  ut  the  out.sot  by  ditHi'ultii's 
about  obtainin};  directors  and  subscriptions  for  shares 
beyond  the  minimum  of  seven  Hhares  agreed  to  bo 
ieken  by  the  subecribers  of  the  memorandum.  Dowse 
thaenpon  arranged  for  the  itepondents  to  become 
directors  and  subscribe  respediTVi^  for  100  I'l  shares 
in  the  company,  he  undertaking,  if  tbcy  would  so  do, 
to  give  eaoli  of  them  i>ue-tifth  share  in  liis  ]iictit.s 
oaaer  the  said  agreement.  The  said  agreement  was 
modified,  and.  ns  modifled,  promed  that  the 
ompHiy  waa  to  pay  Do  wM  m  pnrohaae-mooey  £2,600. 

aa  to  £1,250  in  caak  and  aa  to  £l.3dO  in  fully 
pM-t^  diares,  100  of  whioh  were  to  be  founden' 

Pt  .vi-i  ,11  \v;i^  als  >  made  thereby  for  tho  agreement 
being  registered  by  the  corajiany  in  accordance  with 
section  i&  of  the  Act  of  I  S67,  and  for  the  issue  to  the 
nndor  and  Ua  nominees  after  such  nigtitniition  of 
1,35A  shares  as  folly  ]>»id  up,  as  mentioned  in  the 

nchediile  thereto,  atid  in  tlie  said  Hclunlule  each  of  the 
T*<pondents  apiK-arel  iu^*  an  allottee  of  twenty 
blunders'  shares,  and  the  vendor  of  twenty  founders' 
•beres  end  l,2dO  ordinaiy  shares  in  the  company, 
ft  thus  appeared  on  the  face  of  the  agreement  that 
erne  consideration  was  being  paid  Or  some  gift 
wsi  being  made  by  Dowse  to  the  respondents,  hy 
tluuc  T  then»of  •'  £l.'JjO,  balance  of  the  pur- 
cksse-money,"  was  to  be  payable  out  of  the  net 
priiits  of  the  comjpany  remaining  after  payment  of 
dividends  as  therein  mentioned " ;  and  by  clause  10 
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the  valiilily  of  the  af^reeinent  was  not  to  be  iiu])eached 
on  the  groimd  that  tho  vendor,  as  promoter  or  other- 
wise, stood  "  in  a  fiduciary  rdation  to  tlie  company," 
or  that  the  directors,  having  aooepted  office  at  his 
request,  did  not  "  oonilitnte  an  independent  board." 

On  the  17th  of  November  the  subscribers  to  the 
memoninduui  of  association  appointed  tho  four  re- 
Bpondent*  <liieetors  of  tho  company,  and  the  modified 
agreement  was  approved.  Tho  agreement,  as  modi- 
fied, was  executed  as  of  the  21st  of  Xovember,  and 
registered  before  the  allotment  of  shaies,  iu  order 
to  comply  with  section  25  of  the  Act  of  1M67.  On 
the  0th  of  December  1,'J.jO  ordinary  shares,  fully  jj  iid, 
were  allotted  to  Dowse,  and  twenty  founders'  shiire> 
to  eaeli  of  the  four  n  spoudents  and  to  Dowse. 

On  the  21st  of  Xovember  a  letter  had  heen  written 
by  Dowse  to  each  of  the  four  respondents  in  the 
following  terms : — *'  Provided  you  subscribe  and  i»ty 
for  not  less  than  100  shares  in  the  Postacre  8tam]i 
Automatic  Co.  witliin  fourteen  days,  Illflveliy  iigi  i  i' t" 
transfer  to  you  J  iO  fully  paid  oi-dinary  shar.  s  a.s  and 
when  the  same  are  allotted  to  me,  an  l  h!-  to  give 
yon  a  ohacge  for  £100  on  my  oesh  iaterust  in  the 
aforesaid  company,  sndt  charge  to  be  forthwith  pre- 
pared by  the  secretary,  ^fr.  Parker,"  and  o!i  the 
IGth  of  D<uember  Dowse  transferred  to  each  of  Uh' 
resjioiidcnf,s  2')0  of  the  onlitiary  shares  rei  i  iv.  1  liy 
him  as  vendor,  and  wrote  to  ejich  of  tho  rtispondents 
a  letter  in  ttie  following  terms: — "In  oonsideration 
of  an  agreement  I  undertake  to  pav  yon  out  of  the 
Bom  of  £l.*2.)0  payable  to  me  in  cash  ny  the  Postage 
Stj\mp  Automatic  Delivery  Co..  under  an  agreement 
tiled  with  the  UegLstrar  of  Joint-Stock  Companies, 
the  sum  «)f  £100.  the  same  to  be  paid  projjortionately 
with  other  payments  by  tho  company  under  the  said 
agreement,  and  I  agree  to  this  charge  being  forthwith 
fiied  with  the  Poat^  Stamp  Automatic  Ddiveiy  Co. 
(Limited.)" 

The  li(puilii';or.  Barker,  who  was  secretary-  of  the 
company,  was  trailed  by  the  court  as  aware  of 
all  the  preceding  facta,  excepting  the  letter  of  the 
21st  of  pTovember,  and  the  arrangement  under  which 
Dowse  obtained  the  aswnt  of  Jones  and  the  other 
respondents  to  become  directors  and  subscribe  for  100 
shares  each,  and  also  of  tho  transfer  by  Dowse  on  the 
Ifitli  of  L)eoember  of  '-'Vi  .n-din  uy  shares  to  each  of 
the  respondents.  The  respondents  and  Dowse  each 
took  up  and  paid  for  lOU  £l  shares  in  the  com- 
pany. Eioept  these  shares  and  the  one  share  each 
agreed  to  be  taken  by  the  iubsoribeni  of  the  memo- 
randum of  association,  no  shares  wt>re  tiiken  up  by 
anyone,  and  the  only  other  person  that  became  a 
shareholder  (by  transfer,  in  June.  1H91,  of  Dowse's 
shares)  was  aware  of  all  the  relations  and  arran^- 
ments  between  Dowse  and  the  respondenta,  inoludmg 
the  letter  of  the  2lBt  of  Novmnber. 

The  company  carried  on  boiiness  On  a  small  scale 
until  the  spring  of  1891,  and,  more  capital  being  then 
urgently  needed,  a  prospectus  was,  in  .Tune,  1S91, 
issued  to  the  public  asking  further  subscriptions. 
Neither  this  prospeotoa  nor  a  prospectus  previously 
printed,  but  not  Isaoed  hy  the  directors,  contained 
any  mention  of  the  transfer  by  the  vendor  of  shares 
to  the  directors,  or  of  the  agreement  to  make  them  a 
ciish  payment,  and  an  intention  to  conceal  from  the 
public  invited  to  take  shares  the  fact  of  such  transfer 
and  agreement  was  found  a*  atelt  by  tho  court. 

The  subscribers  of  the  niMnoraodum  of  aasodation 
were  aware  that  the  respondents  ware  to  share  proflts 
with  the  vendor. 

An  extraonlinary  resoluti(jn  for  voluntary  winding 
up  was  pass«^  on  th>'  1st  of  April,  1^',*:^,  .ind  an  onler 
was  afterwards  mado  to  continue  the  voluntary  wind- 
ing up  imder  the  superviilOB  of  tlw  ooort. 

The  onditon  of  tiM  oompai^  won  fair,  and  the 
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l>rii)fipal  creditor  wan  Barker,  for  services  rendered 
Its  nil  Mccoiintunt. 

On  the  3rd  of  M  iv,  1802,  this  summons  was  issued 
by  Btirker,  as  li  ^uiditor  of  the  company,  fur  a 
dccUratioa  that  each  of  the  napoadeuts  was  guilty 
of  ittUfeasanoe  and  breach  of  trust  in  relation  to  the 
company,  in  nncjepting.  by  way  of  gratuity,  a  gift 
front  Dowse,  tho  promoter  of  and  vendor  to  the 
company,  of  270  fully  paid-up  shfiros  uf  il  each, 
being  part  of  the  consideration  payable  and  paid  by 
the  company  tu  Dawdc,  under  an  agreement,  dated 
the  21atof  November,  lb91,  and  made  between  Dowse 
of  the  one  part  and  tbo  oompany  of  tiie  other  part, 
HU'l  that  on,{!h<if  thinu  was  liable  and  might  be  ontontd 
ti'  pity  to  the  company  aud  the  liquidator  thereof 
iJT't,  together  with  interest  thereon  at  the  r&te  of  11 
per  cent,  per  annum,  from  the  21st  of  November, 
unto  payment. 

for  the  liquidator,  referred  to  the  cases  col- 
lected at  p.  401)  of  Mr.  Buckley's  book  on  the  Com- 
panies Aols,  0th  ed. 

T,  L.  Wiliciiiton,  Swi»/en  Eady,  and  Afersoa,  for 
the  respondents^  oontended  tlmt  they  were  not 
accountable  to  tlie  oompany  for  anything  in  respect 
of  the  shares  on  three  grounds  -  first,  because  there 
wtts  no  concealment  from  the  actual  members  of  the 
company,  and  it  was  intended  to  work  the  company 
MS  a  private  oompany;  secondly,  because  the  snares 
were  not  a  gift,  but  a  consideration  for  the  respond- 
ents subscribing  for  shares ;  lastly,  because  the  shares 
never  had  any  value,  and  the  respondents,  if  liable, 
wore  only  responsible  for  the  highest  value  of  the 
shares  since  they  received  them ;  and  cited  Kil-  n  v. 
Pitledalc's  Rail  way  Lump  and  Li<jldiii<j  Co.,  .'JS  W.  R. 
55,  23  Q.  B.  D.  308 ;  Nant-yGlo  and  Blaim  Iron- 
wurkt  <h.  r.  (7raee,  26  W.  B.  6M,  12  Oh.  D.  738 ;  the 
judgment  of  KeDish,  Ii.J.,  in  Oarlinff's  cat*,  24  W.  B. 
ir.d,  1  Ch.  D.  115;  Parker  v.  Mekenna,  23  W.  R. 
271,  at  p.  27U.  L.  R.  10  Ch.  App.  'JG,  at  p.  IIH; 
Hay's  cage,  24  W.  R.  191,  L.  R.  10  Ch.  App.  5!I3 ;  fn 
re  JSritish  SatialmH  J'aiter  Box  Co.,  29  W.  E.  G90,  17 
Gh.  D.  467;  and  P<orw»'«  awe.  25  W.  B.  OlS,  6 
Ch.  D.  336. 

Ei'f,  in  reply,  referred  to  In  re  Almada  and  IVnKo 

Vv.,  36  W.  R,  .393,  3S  Ch.  D.  Wo. 

Yacoham  Williams.  J.  [after  Ntatiug  the  facts, 
Sttbstsntially  a.s  set  out  above,  continued : — — The 
first  question  which  I  have  to  decide  is  whother  the 
Kspondents  are  arcountabU^  to  the  company  for  the 
shares  which  they  n-ceived  from  the  vendor. 

First,  then,  as  to  the  founders'  shares,  1  do  not 
think  the  respondsnfts  are  lisUe,  because  with  regard 
to  these  there  was  no  oonoealment,  the  agreement 
with  the  company  disclosing  the  fact  fliat  such 
fd  itiders' shares  would  be  allotted  to  the  respondents, 
the  loth  clause  of  the  agreement  disclosing  the 
fact  that  the  resporuluuts  Ix'Ciimo  directoi's  at  the 
rmiuest  of  the  vendor,  and  tliat  tlie  Ixiard  of  dii-ectors 
would  consequently  not  be  independimt.  With  regard 
to  the  ordinary  ahares  the  ease  is  different,  beoause 
imdonhtedly  -with  ro^rvd  to  fliese  there  was  oonoeal- 
ment from  the  public  to  whom  the  prospectus  was 
issued,  althougn  the  public  did  not  take  up  any 
shitres. 

Now,  it  is  contended  that  the  respondents  are  not 
accountable  to  the  company  foc  thsss  shuss  On  tbo 
following  grounds :— First,  beoaose  there  was  no 
concealment  from  the  actual  membeni  of  the  oom- 
pany, and  it  is  said  that  it  was  intended  to  work  the 
company  as  a  private  company.  1  find,  however,  as 
n  fact,  having  regard  to  the  issue  of  the  prospectus, 
that  the  iatentfam  was  to  get  the  puUio  to  sabecribe. 
6eeoiidly,itisstid1]»tflMd»ns  wen  not  a  gift  to 


the  respundeut.H,  l)at  transferred  to  thetu  in  couaiJf  ra- 
tion ot  their  subscribing  for  lOl)  shares  each.  Lastly, 
it  is  said  that  even  if  the  respondents  are  liable,  they 
are  only  responsible  for  the  highest  value  of  th& 
shares  since  they  received  them,  and  that  the  shares 
have  never  had  any  value.    I  will  deal  with  these 

(■Mllteiltirfli-  ■,■  !  rifl lit. 

The  first  i  uutention,  in  my  opinion,  fails.  The  iisue 
i>f  the  pros|)ectus  shows  an  intention  to  deceive 
future  (ulottees.  The  fact  of  the  knowledge  of  the 
actual  members  of  the  company  will  not  in  such  OSMS 
avail  dixectonk  This  is  clear  from  the  judgment  in 
Tn  Tt  itriUth  Seamt»t$  P(t[>fr  Dor  (Jo.  I  do  not  think 
that  the  ease  is  materially  different  by  the  fiict  thst 
the  res]K)ndents  did  disclose  to  the  eotnpany  that  they 
were  receiving  some  consideration  oi  gifts  from  toe 
vendor.  The  ^t  of  the  mention  of  the  transfers  m 
the  minnte-book  is  not  a  sufficient  disolosnre.  The 
transfers  might  in  fact  have  been  for  valuable  con- 
sideration, notwithstanding  they  ore  expressed  to  lie 
for 

The  second  {>oint  also,  in  my  opinion,  fails.  Even 
assuming  that  the  indnooment  to  the  vendor  was  the 
undertakuDfp  of  the  xespondents  to  take  up  sharm,  I 
think  tliat'm  snbetanoe  tiie  shares  were  gmn  to  tiie 

respondents  in  eonsideration  of  their  becoming 
dircctoi">,  and  at  a  time  when  tliere  were  still  matters 
open  between  tlie  company  and  Dowse. 

I^nstly,  1  think  that  the  contention  that  the 
Hhare.s  were  of  uo  value  fails.  The  respondents 
themselves  paid  full  value  for  the  Hhares.  Thisausas 
a  presumption  of  valne  sgaanst  Hum. 

Applieation  aRowed  in  part. 

Solicitors  for  the  liquidator,  Savid-jf  tf;  ^i^ut},'  r,.. 

Solicitors  for  the  resuondents.  For-  di  Joy ;  Long  & 
Oatdinrr,  for  F.  IL  Anaertou,  Yoik. 


Ang.  11.  im 


PRBBU  AMD 


U.  B.  Div.  , 
(Lord  Coleridge,  C.J.,  ! 
and  Cave,  J.)  ) 

In  rr  Ax  ARBmtATioK  ](Ki>\'eex 
RoBiNSO'.  (a.) 

Arbitrttfii'ii—-Ta.><i(ioH  of  cotta — Feet  of  arhitrattm  OHi 

inniiir<  -  ■furisilirlinn  to  Ui.r — Arbitration  Act,  1889 
(52  it-  M  I'iit.  r.  49),  t.  2,  and  First  Schedule, yro- 
VtSt'ON  (i). 

Wlit  t  r,  1,1  ah  urbiiraiion,  au  nmpire,afltfnwikinij  A^* 
I  uininl,  had  Ji.rtd  the  umoHut  of  the  fem  doe  to  hitmelj 
I  and  //f  arhitratttnt  hat  had  m4  made  thtm  a  part  qf  kk 

award, 

Jlehl,  that  jiroi  ifion  (i)  i'm  the  Firtt  Schaltde  to  (hr 
Arhitrativu  Act,  1889,  did  ofplj/*  and  that  the  feet 
tvert  whjrd  to  taration  in  ttie  FFtgh  Court. 

In  re  Stephens,  Sjuith,  &  Co.  ond  the  Liverpool  .ind 
London  and  Ulobe  Insurance  Co.,  36  SoLiciTtiKs' 
JOVJOS.VL,  464,  di$ting»Uhfd. 

Appeal  from  chambers. 

The  facts  were  shortly  as  follows : — 

The  plaintiff  Prebble  and  the  defendant  Robinson 
submitted  certain  differences  befeween  them  for  the 
decision  of  two  nrhitrBlors  and  tiisir  umpire,  who  set 
to  hear  the  evidence  for  six  hours  upon  one  dfty,  sad 
for  two  hours  upon  the  following  day. 

Sulise<juentty  the  umpire  made  liis  award,  and 
wrote  to  both  parties  intimating  that  it  was  retvdy  to 
be  delivered  upon  payment  of  a  simi  of  £153  16s* 
Hd.  for  the  fees  of  the  umpire  and  the  arbitrators,  in> 

(a.)  Bcportod  by  T.  B.  CoMTJHOVX  DoL,  Bsq.,  Bar- 
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Hh.  Ct.     I>'  rk  Ay  Arbitration'  hkiweex  Pheiiulk  axd  Robinson.    Stouy     SifKAUP.     Hii.  Ct. 


ilidiag  A  imaU  lam  for  the  coat  of  prapariog  the 
■nida 

TTir  |JaniHff  taolz  up  the  awupl,  which  wah  in  his 
broor.  md  sent  in  his  bill  of  cuits,  iiu  lufUng  the  item 
t  1135  Hlj.  Sd.,  to  the  d  jfendant. 

The  award  contained  no  mention  of  these  fees. 

I'pon  taxation  <A  tlie  bill,  the  defendant  objected 
10  tm>  item,  ooth*  ground  that  the  umpire  did  not  in 
til  iwird  giTe  the  unoimt  of  the  arbitmton*  and 

tiujj.ire's  fw-^,  and  th:it  thf  same  wnv  <>xces8iV9  Slid 
•BSht  to  be  reduced  by  th<-  taxing  master. 
The  taxing  master  stated  that  in  his  opinion  these 
a«t»  were  most  unreasonable  and  that  he  would  have 
minced  theiu  if  he  thought  he  had  power  to  do  so, 
bat  he  vsfueed  to  tax  than  on  the  authority  of  lu  re 
A*f>lf»$,  Umith,  Jt  Cb.  and  Th»  Lit^rpool  and  London 

Cb.,  36  SoucrroBs*  Jont:rAi.,  464 

May  1M»2). 

The  def«idant  appealed  to  Brace,  J.,  in  obambers, 
who  referred  the  matter  to  the  court. 
The  AvWtration  Aet,  1886,  provides  (section  2) : — 

•  A  submisrion,  unless  a  contrary  intention  is  ex- 

f.if-**^!  tuer>»in.  sh'ill  be  deomed  to  ineludn  the 
jirc/vUion's  sot  fiirtii  in  tti>-  Fi^^'  S(  'n-il'il'-  to  this  Act 
so  far  as  th^-y  are  applicable  to  the  reference  under  the 
wbmiwion." 

Fmnaion  (i)  in  the  Fint  Schedule  ia  ai  follows : — 
"Theeoate  of  the  reference  and  award  shell  be  in 

fh">  <li»crctiou  of  the  arbitrators  and  tho  umpire,  who 
lujy  direct  to,  ;ind  by  whom,  and  in  wli-it  niannor. 
Thos^rr  jsts  .ir  any  part  thi>roof  shall  be  i>:nd,  and  may 
tu  or  set  tit'  the  amount  of  costs  to  be  no  paid  or  any 
pert  tberc  af.  and  may  award  oottS  to  be  paid  as  be- 
tw<"en  solicitor  and  client." 

MuiifK.  fur  tlie  defendant.— The  master  had  ijowor 
to  tax  this  sum :  it  was  not  part  of  the  awara,  and 
«oald,  therefore,  be  taxed  without  setting  aside  the 
swerd  itaetf.   [Ho  was  stopped  by  the  court.] 

MorshaU.  for  the  plaintiff.— The  arbitrators  or 
mnpire  are  given  express  power  by  provision  '(}  to 
NttleiMr  own  charges,  which  are  piart  of  the  general 
ooila  of  tho  arbitration.  The  umpire  in  this  case  did 
wtde  his  own  and  the  arbitrators  charges  at  the  sum 
lA  1'1.%>  KJs.  Sd..  mid  this  sum  is  imt  subject  to 
«iv  further  taxation  unless  the  whole  award  be  set 
^de  on  the  ground  of  misoonduct  under  section  1 1  of 
the  Aet.  Tills  oaa^  is  govamed  by  lu  rt  Sie^lteiu  Jb 
'K,  wUdi  was  dtad  to  the  taxing  master. 


Lord  r /I.KRIDOE,  C.J. — I  fully  symp.ithizf  with 

the  difficulty  which  was  felt  by  the  master  and  the 
judge  in  this  case,  and  I  think  it  wonid  be  well  if  a 

iear  provision  existed  that  arbitrators  and  umpires 
^hoala  not  be  the  final  judges  of  tlu-ir  own  fees. 
However,  I  think  it  is  tolerably  clear  that  these  charges 
<m  subject  to  taxation.  The  case  iu  the  SoLinroKs' 
tlocUAL  which  was  cited  is  a  decision  by  judges 
4f  leiy  great  authority,  but  there  b  a  great  aifTaranoe 
lietwcen  it  and  the  present  case.  In  ttat  case  the 
vbitrat'jr'*  did  whnt  pT  uvi.^nn  {/)  allows  them  to  do : 
th«-y  stated  in  their  award  what  were  the  costs  of  the 
refttenoe  and  tiie  award,  and  directed  by  whom  thev 
iboold  be  paid ;  and  the  judges  said  that  they  could 
aet  tax  inmvidiial  items  of  these  costs  without  settinff 
SHde  the  whole  award,  and  that  they  were  not  asked 
to  do.  The  distinction  is  clear  :  there  the  sum  was  a 
T*irt  of  the  award  itself,  here  these  clunxos  are  not 

I'-^rtained  by  the  award  at  all.  Undoubtedly  they 
Tr.old  hjive  been  subject  to  taxation  before  the  Arbi- 
tntion  Act  came  into  force,  and  as  the  umpire  has 
■ot  brought  himself  within  the  words  of  the  Act 
I  think  there  is  no  difTerence  between  these  pro<  ee<l- 
higs  and  procec>diugs  taken  before  the  date  of  the  Act. 

Cave.  J.— I  am  of  the  same  opinion.   [His  loxdship 


read  provision  (i')  and  continued :— -j  The  arbitrators  or 
umpire  may  direct  by  whom  the  costs  ate  to  be  paid — 

that  is  a  provision  which  was  very  cunimi'nly  inserted 
in  references  before  the  Ai  f  was  passed.    Then  thej' 

may  "  tax  or  softie  '  the  <  osts,  and  may  awaid  oosta 
as  between  solicitor  and  client. 

Now  there  is  no  indioatioa  in  this  provision  that 
tho  arbitrattMTS  am  to  "  tax  or  settle "  after  they 
have  made  the  award :  this  power  is  coupled  with  a 
power  which  was  often  exercised  b  efore  the  passing  of 
the  Act  in  and  by  tlie  award  itself.  It  seems  ti>  me, 
therefore,  that  when  this  power  givi  u  by  the  .\ct  to 
tax  is  not  exercised  in  and  by  the  award,  it  has  not 
been  used  at  all,  and  that  the  master  has  power  to  tax 
these  charges.  The  ease  most  be  referred  to  the 
master  for  taxation. 

Cost  remiUtd  for  tajeatiou, 

Bolidtorfortha  appeUaat.  Jl'iUiam  H.  Igdnll. 

Solidton  for  the  respondent.  Marthall  A  Marthott, 


I 


June  2, 1»92. 


Q.  B.  Div. 
(Pollock.  B.,  and  Yaughan  . 
Williams.  J.)  ) 

Story  »\  FtiiK\i;i>.  (u.) 

Ili<jhtfaij—huimi)ecaunil  In/ 'I'tiaict  n  njltl — J'^im-  of 
r<xt<l  authority  to  rtcoi  rr  tuteiuti — ItmtU  of  j>frg<>u 
liubltf—Adtou  ogniMt  execntort—"  Actio  peraonalia 
moritur  onm  penona  ** — IHghmtjf$  and  Tateomi4im 
[Amrudau-nt)  Aci,  1878  (41  .1"  42  T7r^.  r.  77J,  ».  lA. 

Pnxetili»ij$  under  tedion  23  llighwai/t  and 

Lfjcumtitivtt  (Awudmfut)  Act,  1878,  to  reeorrr  (he 
tiinount  of  I .i  fmiinliiKiri/  r.ryw^.irs  inturr"!  in  (hf  vfKtir 
of  u  hi'jhvxiy  by  rmsMi  <\f  ilctutiijr  'Uiistii  by  '-.nnawe 
tveiyht  jMSSin^;  along  tine  tame  vr  rjir<ior<linarif  traffic 
therton  euanoi  ht  vaaintiuntd  againtt  the  ityal  jiereonal 
repmenlaiivf  ^f  a  cbeeaseii  jger«on  Uj  vekm  order  fie 
tjrueaairr  xrriyht  or  extraordinary  tntffic  mu  pat  Mpoit 
tfir  rfxtil,  $Hch  jtrocetdinyt  being  founded  in  tort,  and 
"AiOBO  personalis  noritvr  enm  penona** 

ajn'^f'i  II'! . 

Case  state*!  by  justices  of  the  county  of  Derby. 

The  Highway!*  atid  r,iwimotives  .Vmendmcnt)  Act. 
1H7«,  8.  provides  as  follows :— "  Where  by  a  certi- 
ficate of  their  surveyor  it  appears  to  the  authority 
which  is  liable  or  has  undertaken  to  repair  any  high- 
way .  .  .  that,  having  regard  to  the  average  expense 
of  repairinf;  hipbway.s  in  tip  neighb<mrliuod,  extr.Kir- 
dinary  expenses  have  been  incurred  by  sucli  uuth'  'nty 
in  npaiiing  such  highway  by  reason  of  the  iianiag»> 
caused  by  exoesnve  weight  passing  along  the  same  or 
extraotdmaiy  trafle  ttwnon,  endi  anthori^  may 
recover  in  a  summary  manner  from  saqr  panom  W 
whose  order  such  weight  or  traffic  has  been  oondnotea 
the  amount  of  such  expenses  as  may  !  proved  to  the 
satisfaction  of  tho  court  having  cogiu/.anco  of  the 
case  to  have  been  inouzred  by  such  authority  by 
reason  of  the  damage  arising  from  such  weight  or 
traffic  as  aforesaid.**^ 

The  appellant  wivs  the  surveyor  for  the  county  of 
DerbyHhin\  and  the  respondent  was  the  executrix 
undei  tlie  will  of  John  Sheard.  who  died  in  May.  l^'.'l. 

The  appellant  had  wrtitied  in  October.  1>!»1.  that 
extraorcUnary  expenses  to  the  extent  of  £295  3s.  5d. 
had  been  incurred  by  the  Derlmhire  County  Council 
durin}^  the  year  ending  the  Sutof  Marob,  1891,  in 
repainng  main  roads  in  the  eoun^,  by  reaaoa 

(a.)'B«pofted  byT.  R.  ('oi.QnioT  s  Dill,  Es^..  Bar* 
iistcr-at-L*w. 
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Story  c  She.vuu.— I.\  ue  V.vx.sittart. 


HiQU  Court. 


Hiau  CovKT. 


of  dMUge  caosed  by  excmuw  wdsht  pasaing  along 
the  same  an<t  extraordinary  tfafflio  thereoa— viz., 

lotvjmotivo  engines  dniwin?;  trucks  Iti'loii  witli  coal  — 
aixl  that  sucli  weight  and  traitic  was  cuuductod  ovor 
tho  said  mam  Toada  by  oidor  of  John  Sheard, 

decoawnl. 

An  informatiou  was  lodged  in  Jannary,  1S92,  against 
theraaponduat  aa  John  Sheawi'a  eseeutrix,  witha  Tiew 
to  the  recovery  from  hb  estate  by  the  ooonty  council 

a-s  tho  roiul  authority  of  tlip  aiaoimt  of  suvh  oxtra- 
orditiary  exjionsos.  Tlic  mag'istrates  dismissed  the 
information,  ii])on  the  {ground  that  the  proceedings 
under  soctiou  '2li  were  purely  personal  against  the 
person  who  gave  the  order  and  could  not  be  prosecuted 
a|painst  his  estate.  The  (loeation  waa  whether  this 
view  was  correct. 

Carrer,  for  the  appellant. — Section  23  is  not  a  penal 

section:  it  merely  makes  provision  for  tlu'  suminarj' 
recovery  of  thesn  cxpcnsi'S  lis  a  debt;  the  right  to 
rei'ovi  r  tlii-se  o\ pontes,  tborefore>  sarvivas  agaiwt  the 

estate  of  a  dec<'ascd  jtorson. 

T.  K.  EUiiuH,  for  the  respondeat,  was  not  called 
qpon  to  ax;gue. 

Pollock,  B.  In  January,  ls})2,  proceedings  were 
taken  against  the  executxix  of  a  deceased  pacion  who 
was  alleged  to  have  used  a  pnUie  toad  in  anch  a  way 

f'l  ii'it  excessive  weight  upon  it,  whereby  extra- 
oriluuiiv  fxjieiises  were  iucurnil  in  repairs.  Tin- 
objec"iiin  was  taki'n  l)i;tt  iiltli"iitrli  tho  di-ccusr'il  mi^ht. 
have  Ix^en  liublo  in  rc«nort  ot  these  exponsos.  his 
executrix  was  not  liable  h>\ause  the  proceedings 
vnder  this  aectaoa  were  in  tort,  and  the  ma^iatratea 
decided  in  fkvour  of  this  objection  and  against  the 
applicant  under  the  information.  The  q  irsti  ni  at 
issue  can  be  «l<H:idt'il  by  looking  into  the  substance  of 
these  proceodin<^s.  If  they  are  taken  for  the  purpose 
of  recovering  a  debt  they  will  lie  against  the 
gMontiM.  B  thaj  an  in  tort  th*  nib  **  actio 
penonali$  murmur  am  ptnema  "  applies*  and  they  will 
not  lie  against  Hxe  execntrix.  That  is  a  well- 
cstablishril  ruin  binding  upon  ns,  and  I  cannot  doubt 
that  this  is  really  a  ease  of  tort.  It  arises  in  this 
way.  A  jierson  uses  a  highway  in  an  excessive 
manner.  Under  the  old  law  proceedings  might  bo 
taken  by  the  owners  of  the  highway  by  action  or 
indictment,  and  if  by  action  the  foundation  of  it 
would  certainly  be  in  tort.  Then  as  the  use  of  these 
heavy  niiichini  s  Iwcume  coniiuon  the  Legislature  made 
this  special  2>rovi.sion,  tliat  upou  the  certificate  of  the 
surveyor  the  expenses  may  be  recovered  in  a  summary 
manner  from  the  person  by  whose  order  the  ozcessive 
weight  waa  put  upon  the  road.  Until  the  jiasshig  of 
this  Act  no  action  could  have  been  brought  against  a 
person  who  had  misused  a  highway  in  this  manner 
except  on  tin-  supposition  that  he  had  committed  a 
tort ;  and  this  statute,  wliile  giving  a  now  method  of 
recovering  the  damnp  s,  has  not  changed  the  nature 
of  the  acts  upon  whii:h  thn  proceedings  are  founded. 

V.vuoHAN  WiLLlAJis,  J.— I  agree. 

Appeal  ditmiMed. 

Solicitor  for  the  appeUant,  Bathy,  Derby. 

Solicitors  for  the  respondent*  Gmnt  Son^  Jk  Paue, 
for  II  <f^  <k  Hon$t  Sheffield. 


IN  BANESDFTCr. 

Q.  B.  Div.  )  , 

(Vaughau  WiUiams,  J.)  j  — 

Jn  re  VasSITTABT. 
£1;  parte  Baowv.  (a.) 

Itankriipi'if  nfuri/  Mftffin>iit — Hift.  nf  ilinni'^i  'ii 

hf/  hnslxuiil  t'l  'ci/f  nuthin  two  i/fttrs  vj  tUt  baukriij'kji 
-( 'liiivi  t,f'  1rnk-x — "  S^itUmeut  "—BtoUiruptejf  Aft, 
1HH3  {Ui  .i-  47  i'id.  c.  52),  «.  47. 

A   (fijt  of  'li'imiiinU  hi/  a  hu*lntnd  to  hU  nufr  is  u 
»ettlemtnl''  "/i  tlir  fifi  nufhin  tht   lu'ii.iuiij  uj  srrtinH 
47  of  thr  Hniikriijitrij  Art,  1HH;J,  and,  in  (lit  rent  of  (hr 
hiubaiul  ht>,i,iU)ig  bankrupt  within  two  i/ntrt  attfrnrndi, 
siir/i  »tftf' iH>  lit  (  "('//  h>  '  uiil  a*  iKjniii^t  hi!<  triift". 

.Vpplication  by  the  trustee  in  the  bankruptcy  for  au 
order  that  certain  articles  of  jewellery  given  by  the 
debtor  to  his  wife  within  two  yean  of  the  baak- 
mptcy  ahonld  be  Landed  over  for  the  benefit  of  tiw> 

ereilitors. 

The  bankrupt.  ('.  (i.  Vansitfart,  formerly  lived  iu 
India,  and  wiis  stated  to  have  ]_>e«  11  sometimes  knOWn 
amongst  the  native-^  a^  the  Gold  King  of  InrliA. 

Between  December,  l  s9(),  and  December,  1S9I,  Mr. 
Vansittart  purchased  diamonds  of  considerable  valne, 
which  he  presented  to  his  wife. 

Shortlj'  :ifter\vai'ls  lie  lu'i;aine  bankrupt,  anii  th<- 
jewellery  in  (question  was  uow  claimed  by  his  trustee. 

Wm,  Q.C»,  and  Otrmaint,  for  the  trustee.— Ifyfirrt 

point  is  tha^  oil  the  evidence,  what  was  done  wrvi 
merely  a  mode  adoptetl  by  the  Ininkrupt  to  hold  hi." 
property.  He  retained  dominion  over  these  presents, 
and  the  alleged  gift  was  not  a  reality,  bat  was  held  by 
the  wife  in  trust.  But  even  if  the  jewellery  was  really 
given,  it  constituted  a  transfer  of  property  within 
two  years  of  the  bankruptcy,  and  falls  within  seotaoo 
47  Of  the  Baaknqi^y  Aot,  1883. 

Yittf  !.'>  ,  for  Mn».  Vansittart.— The  jewfliUaKy  nov 
sought  to  be  recovered  was  really  given  on  foor 
occasions,  including  the  birthday  of  the  bankrupt's 
wife,  and  the  annivcrsai'y  of  their  marriago,  and  also 
on  one  occasion  when  a  horse  of  the  bankrupt  named 
Bomaaca  won  its  first  race.  Mr.  Vansittart  then 
gave  his  wif^  a  braodet  which  was  kBOwn 

as  the  Romance  brBOslfli.  The  gifts  were  onliri  i-y 
jtresents,  and  there  is  no  evidence  that  they  reuiuui'  i 
the  property  of  the  husb md.  Then  jis  to  this  being 
a  settlement  within  section  47,  my  contention  is  that 
that  section  does  not  apply.  The  section  refers  to  s 
"  settlement,"  "  settlor,"  and  "  ttuateeof  such  settle- 
ment," and  it  is  a  perversion  of  terms  to  say  that  a 

settion  containing  those  words  ever  contemplated  f 
gift  of  iliamonds  by  a  man  to  his  wife.  This  apjjlica- 
cation  is  not  nia<le  under  the  Statute  of  Elizabeth, 
which  might  apply,  and  section  47  is  aimed  at  pro- 
perty bemg  sanfed  on  a  tnistee  and  doea  not  apply  to 
a  pure  gift. 

He  referred  to  /»  re  Flayer,  Ex  parte  Ilarvty,  15 
a  B.  D.  682,  34  W.  S.  Dig.  170. 

Cur.  aiff.  vttU. 

October  27. — VAuan.vx  Williams,  J. — It  is  ex- 
trandy  difBcult  to  extract  from  the  decided  cases  any 
clear  definition  of  the  transfers  which  will  and  which 
will  not  fall  within  the  operation  of  this  section.  The 
section  has  a  liUt  ry.  The  word  "settlement"  did 
not  appear  in  the  original  statute  1  Jac.  1,  c.  lo,  s.  j. 
The  words  used  there  were,  "Be  it  further  enacted 
that  if  any  person  which  hereafter  is  or  shall  be  a 

(a.)  B^orted  by  C  F.  Mobbsx,  Esq.,  BanisterHii- 

Law. 
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man  Comer. 


In  be  Vaksitt^uit. — IIi'ri.iiai-t  v.  Barxbtt. 


Court  of  Aite^u,. 


bt&knipt  bgr  intent  of  this  statute  ahall  convey,  or 
inaonor  €MHB  to  1m OQBv^yvd,  to  any  of  bis  children, 
or  otber  pern  or  penoni,  any  maaocB,  landi.  tene- 
W0dt,  beraffilments,  offices,  fees,  MuiuUIWt  IflSMe, 

goods,  chattels,  or  transfer  his  debts  into  other  men's 
macs,"  &C,  In  Kensington  v.  Chautier,  2  M.  &  S. 
36,  Lord  Ellenborough  held  tlint  money  did  not 
idU  witiun  the  aection,  which  was  ooniinea  to  things 
1i  van  Che  sid>j«et  of  oonTeraaoa  or  capable  of 
jeonvarad  or  procured  to  be  oomrejred.  Lord 
BUeBborooffh  did  not  mean  by  this  that  the  section 
only  ext^uaod  to  land  and  did  not  extend  to  personal 
ptopotT.  He  meant  apparently  that  the  section  did 
not  ap^y  to  a  fcift  of  money,  which  if  given  directly 
tDtiMdaweooaldaofchaiTe  been  intended  to  be 
Mrred,  and  he  ssema  to  luKva  mantioned  the  faofc 
mon<-y  was  not  included  in  the  words  of  the  statute 
mtiier  as  an  illustration  that  the  statute  was  not  in- 
tended to  apply  to  gifts  of  personal  property  not 
intended  to  preaerved  by  the  donee,  than  as  a 
definition  of  the  subject-mMtor  intonded  to  1m  liw 
wMwt-iDattur  of  the  aacttoiu 

l^tefrota  this  and  oAar  dediiani  on  flw  aame 
linM  referred  to  in  the  text-books  that  the  jndgt>3  so 
reftd  the  seirtiou  as  to  make  the  application  of  it 
depend  on  the  intention  of  the  donor,  at  all  eyents  to 
thu  extent — that  the  section  did  not  apply  to  cases 
where  the  circumstances  of  the  gift  made  u  manifest 
thattiM  sabjeot-matter  of  the  gilt  was  not  intended 
tobepteaervedby  the  donee,  as  wonld  be  manifest  in 
the  case  of  a  gift  of  money  to  a  son  to  adTanoe  him 
m  his  busines  or  for  his  maintenance.  The  words  of 
iht'  original  section  so  far  as  they  affect  the  point 
ooder  aiscaseion  remamad  unalteMd  until  1869,  when 
for  the  first  time  the  word  **  aaltleiiMnt "  was  intro- 
daeed  into  the  Bankruptcy  statnte  and  snbstitnted 
far  iiba  words  which  I  hare  cited.  Perhaps  the  object 
of  the  change  was  on  the  one  hand  to  indicate  that 
the  section  was  not  intended  to  apply  to  transfers  of 
property  which,  from  the  nature  and  droomstanoes 
of  na  transfer,  showed  that  the  donor  did  not  oon- 
twaplate  the  preaarvatien  of  the  aotnal  snbjeot- 

mattrr  <if  transfer  by  the  tninsfen'o  ;  and,  OB  tiM 
otiier  hand,  to  indicate  thnt  the  section  did  apply  to 
the  transfer  even  of  money  whin  the  intention  was 
manifest  that  the  monej'  should  be  preserved  either 
m  its  original  form  or  in  some  other  form  of  invest- 
Ifc  ia  diffionlt  to  MMomit  lor  the  uae  of  the 
"  settlement  **  in  enilNtitittiott  tot  flw  irosd 
transfer  or  conveyance  unless  the  Leaialaturc  xn- 
Umded  to  indicate  something  of  this  kind.  This  was 
what  I  understand  Cave,  J.,  to  mean  in  the  case  of 
/«  rt  Player,  Ex  parte  Harvey,  where  he  says,  "  The 
word  to  look  at  is  'settlement.*  It  means  that 
'eettlement '  shall  not  be  ccmfined  to  ordinarr  formal 
settlements  oonunonly  so  called,  but  may  include  any 
transfer  of  property.  But  settlement  must  be  the 
end  and  purpose  of  the  transaction,  that  is,  the  pro- 
Mrvation  of  the  thing,  whatever  its  form,  for  the 
enjoyment  of  another  penon."  Taking  this  view,  I 
am  aMd  tiimt  •  present  of  diamonds  by  a  man  to 
kb  wife  is  a  present  which  I  ought  to  hold  was  a 
Kttlemeot  on  the  wife.  It  seems  to  rao  that,  to  use 
the  words  of  Cave,  J.,  the  purpose  of  the  transaction 
was  the  preaervatirm  of  the  thing,  whatever  its  form, 
for  the  aaj^ment  of  another  penon.  I  think  that 
the  dflSMT  oontemplated  the  retention  bf  liii  vile  of 
the  preaaat  wldob  he  gave  her.  I  ahoiml  have  bald 
just  the  eame  if  he  luui  given  hr  r  money  to  huy  her- 
self a  present.  I  to  add  that,  if  I  had  had  to 
eoostnio  the  .soction  itpart  from  prt  vious  decisions,  I 
aon  not  at  all  sure  that  I  should  not  have  its 
operation  to  written  tzansfers.  I  am  not  aura  that 
uas  is  aoA  whet  Lord  EUenborough  meant  in 
;  T.  CkmiMert  but  it  i«  quite  tmpoeaible  at 


this  time  to  introduce  such  a  limitatioa  into  the  sec- 
tion, which  up  to  the  preaent  time  baa  never  been 
introdooed,  at  all  efente  enripiaaeljr,  in  ai^  of  the 
jadgmsMli  la  aaiy  of  Hm 


Solicitors  for  the  trustee,  R.  <t  E.  Battard. 

Solicitors  for  Mia.  Yaanttart,  tSandenon,  EoUaad, 

Jh  Adkjfn. 


OoU  31 ;  Not.  1. 


Prom  Q.  B.  Div,  ) 
(Lord  Bsher.  M.K.,  and  J 
Lopoi  and  Kay,  L.JJ.) ) 

HlTRLBATT  V.  BaXOTETT.  (a.) 

Arbitration — Practice — CompuUory  reference — Quettion 
in  di$pute  in  part  a  matter  of  aecaunt — R^trmee  tf 
all  iteaes  in  the  emm  to  an  o^Icm^  r^tne—AtHim' 
tUm  Act,  1889  (52  A  «l  Vid,  e.  49),  s.  H. 

The  Arbitration  Act,  1889,  m  an  anxending,  not  a 
contoUthMag,  Act,  and,  under  eeetion  14,  the  court  /mm 
juritdioUeH  to  order  a  compuUory  reference  of  a  whole 
eaute  to  im  official  r^tttt  %f  ike  main,  bvd  nioi  the  only, 
quedion  in  ditpute  between  the  partiet  i$  a  matter  of 
account. 

Appeal  of  the  defendants  from  an  order  of  tiie 
Queen's  Benoh  DMsion  (Lord  Coleridge,  O.J.,  and 

Bruco,  J.)  dismissing  an  appeal  from  an  order  of 
Day,  J.,  at  chambers,  compulsorily  referring  the 
whole  cause  to  one  of  the  official  referees.  The 
plaintiffs  were  the  assignees  of  the  estate  and  efifecte 
of  Sawyer,  Wallaoe,  &  Ck>.,  of  New  York,  wUelt 
firm  prior  to  the  4th  of  September,  1890,  whan 
their  business  was  assigned  to  the  plaintifb,  carried 
on  the  business  of  commission  agents  in  the  United 
States  and  also  in  Europe.  The  agent  of  Sawyer, 
Wallace,  &  Co.  in  Europe  was  L.  W.  Sawyer,  ana  he 
employed  certain  anb-egente.  The  atotement  of 
claim  alleged  that  flie  denndante  had  been  employed 
as  such  8ub-ag^i«i,  and  in  that  capacity  had  entered 
into  numerous  transactions,  and  had  received  large 
sums  of  money  on  Iw  half  of  Sawyer,  Wallace,  &  Co. 
The  action  was  brought  for  an  account  of  all  such 
moneys  received  by  the  defendants.  The  defendante 
admitted  that  ia  reapeot  of  oonttaoto  entered  into  bv 
them  as  agents  fbr  Sawyer,  Wallaae,  ft  Co.,  and 
fulfllleil  before  tho  4th  of  September,  1890,  there  was 
a  certain  sum  dav  from  them  to  the  plaintiffs,  but 
alleged  that,  by  reason  of  tho  assignment  of  tho 
business  of  SaMryer,  Wallaoe,  &  Co.  on  the  4th  of 
September,  1800,  and  by  reason  of  a  claim  hj 
Sawyer,  Wallaoe^  ft  Ck>.  to  close  all  outatanding  oon- 
traota  from  that  date,  they  (the  daAmdants)  had 
become  liable,  as  principals,  on  all  contracts  entered 
into  by  them  as  agents  for  Sawyer,  Wallace,  &  Co. 
which  were  outstariding  at  tho  date  of  the  assign* 
ment  of  the  business.  The  defendants  denied  that 
the  plaittUffi  ware  entitled  to  an  aeoooafe  In  respect  of 
such  last-mentioned  contimola;  thev  were  willing, 
however,  to  give  credit  to  tiio  plaintiffs  for  all 
amounts  due  on  contracts  completed  before  the 
4th  of  iSeptember,  iHiK),  but  claimed  to  set  off  against 
cmy  sum  due  from  them  to  the  plaintiflEi  a  mrger 
sum  alleged  to  be  due  to  them  m  reject  irf  work 
done  ana  oommieaiona  earned  under  thAr  < 
with  Bmjm,  WaUaoa^  ft  C9o. 

(a.)Bepoctad1i]rV*  0.  RoBmaair,  Baqj., 

Law. 
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Court  of  Aiteal.  IIi  ruiatt  v.  Bauxett. — Ix  kk  Watsox. 


Boyd,  for  the  defendants.  —  Tho  case  does  not 
oome  within  section  14  of  tho  Arbitration  Aot,  1889, 
becMuiaaif  the  oontention  of  the  defandants  is  ootteot 
tbera  wfll  be  no  matters  of  aooonnt  in  dispute  at  alL 

Section  1 1  WHS  iuteiKlcfi  to  consolidate  the  law  as 
enacteci  by  section  3  of  the  Common  Law  Procedure 
Act,  18^4 ,  and  sections  56  and  57  of  the  Judica- 
ture Act,  1873.  It  was  not  intended  to  enlarge  tho 
jurisdiction  of  the  court  as  to  compulsory  reference. 

He  cited  Weed  v.  Ward,  37  W.  B.  406,  40  Ch.  D. 
555,  and  Lord  Rshkr,  M.B.,  referred  to  Knight  v. 
OoaiMt  85  W.  B.  679, 19  Q.  B.  D.  297. 

PoUitn!,  for  thi-  plaintiffs. — The  effect  of  section  14 
wds  give  the  court  oiiliirged  powera  of  reference, 
and  this  ease  comes  witliin  tho  words  of  tho  section, 
because  tho  questions  in  dispute  consist  mainly  or  in 
pare  of  matters  of  account.  The  judge  bad  jurisdic- 
tion  to  make  ttie  order,  and  it  has  not  been  shewn 
that  ha  oxacdaad  hit  diaoration  wrongly. 

Boydrepliad. 

Lord  EsnER,  M.R.— In  this  case  the  judge  in 
obaoibeia  and  alao  the  Difiaional  Ooott  hava  aMde  a 
compidaonr  order  for  Ihe  trial  of  Ibe  adion  hetore  an 

official  roforoc.  In  so  clirecting  they  acted  under 
section  14.  sab-section  (r),  of  tlio  Arbitnition  Act,  ISSfl, 
and  the  first  question,  therefore,  which  we  have  U> 
oonstder  is.  What  is  the  true  construction  of  that 
•eetion?  The  Arbitration  Aot,  18S9,  is  not  a  mere 
ooDsolidating  Act,  bat  is  also  an  amending  Act.  It 
was  passed  after  there  had  been  certain  decisions  of 
the  court  on  the  corresponding  so<  tions  of  the  Com- 
mon Ijttw  Procedure  Act  and  the  Judicature  Act.  One 
of  these  decisions  was  the  case  of  IWkI  v.  Ward,  and 
in  that  case  a  somewhat  limited  interpretation  was  j»ut 
upon  those  Aula,  and  the  ooort  h<ild  that  Ihere  was  no 
jttriadiction  to  refer  an  action  unless  it  could  be  seen 
that  there  must  of  necessity  be  an  tujcount.  That 
bciii;^  the  interpretation  put  upon  tho  former  Acts, 
and  when  it  is  found  that  the  words  have  been  en- 
larged in  the  amending  Aot,  the  inference  is  that  that 
eolaigement  must  have  been  intentioQal  on  the  part 
of  the  Legislatiire.  We  mnst  consider,  therefore,  for 
the  purpose  of  deciding  this  case,  whether  the  larfjor 
words  used  in  section  M  of  tho  Arbitration  Act,  l.S,S9, 
show  any  nuch  limitation  as  was  put  upon  section  36 
of  the  Judicature  Act  in  Weed  v.  Wartl.  The  words 
of  section  14,  sub-section  (c),  are  as  follows  :  "If  the 
question  in  di^nts  eoo^sts  wholly  or  in  part  of 
matters  of  aooonnt "  tiie  coort  may  order  the  whole 
cause  to  bi"  tried  before  an  official  referee*  If  these 
words  are  compared  with  the  words  "  in  any  oause  or 
matter  requiring  any  prolonged  examination  of  docu- 
ments or  accounts,"  in  section  6'  of  the  Judicature 
Act,  it  is  clear  that  it  was  the  intention  of  the  Legis- 
lature that  under  the  Act  of  1889  the  court  should 
hare  wider  powers  of  reference  than  formerly.  The 
section  dues  nut  s;iy  tliat  in  order  to  give  the  otiurt  tho 
power  of  comiiulsory  reference  the  dispute  must  bo 
one  wlii(  It  ciinnot  end  otherwise  than  in  an  account; 
and  I  think  that  if  the  court  can  see  that  a  part  of  the 
dispute  rejall^  is  as  to  a  matter  of  account,  then  the 
ooiut  has  jurisdiction  to  refer  the  whole  i  use 

In  the  present  case  it  is  obvious  th  it  the  great 
qui'stion  in  di.sputc  b-twcen  the  j)!irli<  s  is  as  to  a 
mutter  of  uccount,  and  therefore  tlie  court  has  juris- 
dtotion.  Having  jurisdiction  the  court  has  a  discretion 
to  say  whether  its  juzisdietion  shsll  be  ezemised  in  a 
partiedar  case  or  not  The  Court  of  Appeal  can 
overrule  the  exercise  t  f  a  discretion  by  an  inferior 
court  ;  b':t  it  should  bo  very  cautious  in  doing  so. 
In  /\iii;/lit  V.  I'litthi  a  very  g(M)d  rule  as  to  tho 
exercise  of  this  diiiuretion  is  laid  down,  though  I  do  j 
not  wan  to  say  that  it  is  one  that  mnst  invanahly  be 
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followed.  It  was  there  said,  "  We  are  of  opinioa  that 
this  disocetion  should  be  exercised  with  extzme 
caution,  lencd  being  had  to  the  relative  importance 
of  that  wluoh  is  matter  of  aodomit  as  oomi>ared  with 
that  which  is  not.  The  matter  of  aooount  giving  the 
jurisdi(-tion  should  not  bo  incidental  or  subordinate  to 
the  other  questions  in  dispute,  but  should  be  a  snb- 
stuntial  element  to  be  decided  in  the  action  to  joftifj 
a  compulsory  referNice."  I  do  not  think  that  thst 
rule  goes  so  far  as  to  say  that,  merely  because  there  is 
a  dispute  as  to  a  contract,  and  on  one  reading  of  it 
there  would  have  to  be  an  account,  tlief.'  must  neces- 
sarily bo  a  reference.  In  different  cases  tho  court  may 
take  a  different  view,  and  that  is  a  mattnr  of  diitcri- 
tion.  In  this  case  it  is  clear  that  tho  amount  of  the 
aooount  is  the  most  substantial  thing  in  ditpnte 
between  the  parties  ;  the  court  had  jurisdiction,  and, 
in  my  opinion,  exercised  its  discretion  rightly.  This 
appeal  mnst  therefore  be  dismissed. 

Loi  Es  and  K  vY,  L.JJ.,  eoBovned* 

Appeal  dismiMtd, 

SoIicitoxB  for  the  plaintift.  FreO^fiOd  ±  jmsam. 
Solieitors  for  the  deftodiyts,  ^SMord  A  Oibmt. 


From  Q.  B.  Div.  , 
(Lord  Esber,  M.B.,  and  •  Oet  U. 

Lopes  and  Kay,  L.JJ.)  ; 

In  re  WatSON. 
I''  purfr  Jouxsox.  (a.) 

AUachmeiit  —./uriMiiciioii — Judt/meiit  debt  —  "  Exetu- 
lion" — Irish  jiidt/tnettt  rrifiMtred  in  h'nt/land — Jiidj- 
mudt  ExUmion  AU,  1868  (31  4b  32  Vict.  c.  56), «.  1, 
4— Debtor*  Act,  1860  (32  A  33  Viet.  c.  62).  t.  5. 

The  Judgmeutt  Extension  AH,  1868,  gi>'e$  no  i>iTi<- 
didim  to  commit  a  Judgmrid  debtor  to  prison  under  tlf 
Dehtort  Att  upon  the  etiiijkntt  of  a  Jtul'/ment  oWoiW 

in  Irihtnd  and  r>iji«(rred  in  Enr/land  nuder  tfir  J-^riitr 
Act,  i)uwaHch  ns  Huch  rnmntittal  is  not  a  priy^"  i;' 
"  execiitiun,"  and  the  yencral  imrds  f>/  aediou  1  ./  ?.W 
Judtfinents  Extemion  Act,  giving  jariediction  to  (i( 
Ewjlish  court*  upon  tueh  a  judgmetit,  are  controlM  if 
tectii'U  4,  aud  limited  to  "  rr^rntion  **  nnder  that  Art 

This  was  an  appeal  from  a  refusal  of  PoUock,  6.. 
sitting  OS  judge  in  bankruptcy,  to  order  the  oommittii 

of  thi-   respi>ndent   to   jjrison    upon    a  judgnuat 
sumnions  taken  out  under  section  .>  of  thf  Debtor* 
Act,  186!».  ujion  a  judgment  recovered!  in  Ireland 
the  23rd  of  June,  1K!»2,  and  registered  in  tlio  Englisii 
courts  under  tho  Judgments  Extension  Act,  18G^. 

Section  1  of  that  A^  provides  that  where  judgmait 
has  been  obtained  in  the  oourts  at  Westminster  s 
certificate  thereof  registered  in  Ireland,  and  whcrf 
judgment  lias  been  (ibt.iineil  in  Ireland  a  certif5cat> 
registered  in  England,  shall  '  be  of  the  same  force  ui'l 
effect,  and  all  proceedings  shall  and  may  bo  taken  on 
such  certificate  as  if  the  judgment  of  which  it  i$ » 
certificate  had  been  a  judgment  originally  obtaified  or 
entered  up  on  the  date  of  such  registration  as  afore- 
said in  the  court  in  which  it  is  so  registered,"  Ac. 

Section  4  provides  as  follows  :—"  Tlie  Courts  o! 
Common  Pleas  at  Westminster  and  at  Dublin,  and  the 
Court  of  Sesdon  in  Scotland,  shall  have  and  exercise 
the  same  control  and  jurisdiction  over  aay  judgment 
or  decreet,  and  over  any  certificate  of  such  jtidgment 
or  decreet,  registered  under  this  Act  in  such  cotirts 


(a.)  Beported  by  Jobx  P.  Mkllob,  Bs^.,  Barrister* 

at-Law. 
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mfttMy,  .u  they  now  Ixsre  and  ezwoiM  of«r  any 
ji^luiit  or  dflonet  in  their  own  ooiirte,  bat  in  10  fu 
MlfMNlatM  to  exeeation  under  tbti  Aot."  • 

n.  n-"l.  Q.c.,  for  the  appellant  .— The  effect  of  the 
registration  of  an  Irish  judgment  in  the  English 
eooita  under  the  Judgments  Extmsion  Act,  18US,  is 
to  ouUe  idl  ateps  to  be  taken  to  unloroe  it  which, 
ndcr  the  Debton  Act,  ooold  be  taken  upon  an 
English  judgment.    That  vs  the  true  effect  of  section 
1  :»nJ  the  interpretation  of  "  execution  "  in  section  4 
L.:.>!  bo  fii'tonrnined  V)y  rt'ferencf  t<j  section  1.  [Ijonl 
EsuEU,  il.R. — You  have  to  read  section  1  and  show 
it  is  onhiuited  by  section  4.]    Assuming  the  powers 
under  the  Aot  to  be  limited  by  aeotion  4, 
■^cteentkm"  must  be  taken  to  mean  enforcing  a 
judgment  in  any  way  the  Aot  permits,  and  imprison- 
ment under  the  Debtors  Act  is  a  mode  of  enforcing: 
the  judgment.    It  is  ft  jirccess  of  executiim.  The 
D'  btors  Act  has  been  hild  to  uj'ply  to  ii  decree.  [He 
ct'  i  /  '  /"*>«       J'"<-r'/ii L.  II,   10  Ch.  App.  tlGl, 
21 W.  B/Dig.  IM.]   iliur£3,  liJ.— The  Jadgments 
Estension  Act  oamiot  apply  to  tino  Debton  Aot»  inas- 
WMbaa  it  waa  paaaad  in  tiie  year  before^] 

Ckuauil,  Q.f'.,  and  BMO,  tor  the  leapondenta, 

not  called  upon. 


Lord  EsilER,  M.K.  Ii  Hei  tion  1  of  ILl-  Judgments 
Extension  Act  stood  alone  it  may  or  muy  not  be  the 
cs6e  that  the  words  of  it  are  largo  enough  to  cover 
this  case.  But  it  is  not  necessary  to  determine  that. 
beoMie  the  Aot  ma«t  be  xead  aa  a  wbol^  and  aeotion 
1  mtut  be  read  with  reforenoe  to  eeotkm  4.  When 
Tou  hare  geneml  words  in  one  section  of  an  Act,  and 
have  a  subsequent  special  section  which  limits  the 
general  words,  that  is  the  govemiug  section. 

Now  here  we  have  section  4,  whidi  expressly  limits 
tke  jnrisdiction  giren  by  section  1  to  "execution  " 
under  this  Act.  Is,  therefore,  the  power  of  imprison- 
ing for  non-payment  of  debts  which  the  court  has 
under  the  Deotors  Act  a  proeos-s  of  "  execution  "  at 
kUi'  It  seema  to  me  that  it  is  not,  and  I  think  it  has 
been  m>  held;  when  you  have  cxhauste>d  all  the 
powen  joa  hnvie  mdn  the  Debtors  Aot  the  execution 
•tin  lemainB.  I  am  of  opimon,  therefore,  that  im- 
pri*onmeut  cannot  be  inflicted  here  upon  an  Irish 
judgment  so  registered  under  this  Act,  and  that  the 
appeal  mast,  oonaequently,  be  dimiiwod>  tiith  costs. 

I^PES.  L».J. — This  is  an  Irish  judgment,  and  it  is 
sought  fay  the  appellants,  under  the  Judgments  Ex- 
tenaon  Aet,  to  proceed  under  section  5  of  the  Debtors 
Act,  as  if  it  were  an  English  jud^ent,  and  he  admits 
that  he  must  bring  himself  withm  that  Act. 

i\v  s^'i^ti'iii  1  gi  iieml  in  its  terms,  and  says  that 
"nil  proceediiigi  "  may  be  taken  u^jon  the  cer'iticate 
of  a  judgment  registered  under  the  Act  as  if  it  were 
ta  Eoi^h  judgment.  The  appellant  relies  upon  the 
force  of  theae  wcnrds  "  all  proceedings."  But  at  the 
titi.p  that  Act  was  passed  the  Debtors  Act  was  not, 
7cA  they  could  not,  therefore,  be  applicublf  to  pro- 
lings  under  tlmt  Act. 

but  there  is  a  stronger  ground  than  this,  because, 
I  T  Section  4  of  the  Aot,  the  proceedings  which  maj 
be  taken  under  it  are  express^  limited  to  "  exeea- 
tioB.**  Imprisonment  for  debt  is  not  a  process  of 

'  Xfcn'i  ai.  it  is  a  jitinitive  ]>rovision,  and  wlu  ii  a  ninn 
iias  sutfereii  all  the  punitive  eiiocta  of  the  Debtors 
Aettha 


Kav.  L.J. — I  agree  entirely  in  the  reasons  and 
eondnsions  which  have  been  givsn  in  the  judnnents 
of  the  other  members  of  the  court,  and  wifl  only  add 

that  Hection  'i  nf  thn  Debtors  Act  !<p«  :il<.s  "f  the  jiower 
giren  of  committal  as  a  new  juiisdicUou,  and  the 


words  show  that  under  it "  execution"  shall  not  ba 
intttiersd  wifli* 

■  Appeal  dttmtuait  wift  csdls. 

Solicitors  for  tiM  sppsUiiita,  3%omas,  JTcfew/e,  <l 

BoUfliton  for  tiMrespoodanis*  S,  D,  Booth, 


Aug.  8,  1802. 


Prom  Q.  B.  Div.  \ 
(T.oni  Ksher.  M.R.,  and  | 
Bowen  and  £ay,  I1.JJ.)  ) 

/»  re  Av  ABBiisATiQir  jurrwum  EXiam  joko  thb 
Tabebxaoui  FiBMAinarr  Bvildino  Socrnnr.  (a.) 

PraeUee'^QiieiUoii  far  opbdon  0/ High  Court — Special 
am  itated  fty  armtrator—Jitdieial  dteition — Con$ttUa' 
Uve  opinion — Rigfit  of  appcul  to  the  Court  i  f  Appettl— 
Arbitration  Act,  18«9  (52  d:  53  Vict.  c.  49;,  «.  19. 

T/ie  Court  of  Aj'jxal  ha*  )io  Jurtsdiriiou  to  entrrfiin 
an  ajijtetil  from  an  upininu  of  thir  JIoj/i  Cmtrt  if  Judicr 
OH  a  quatioH  submitted  to  it  by  an  arbitrator  under 
section  19  of  the  Arbitration  Act,  1889,  auch  cpMon  nt€ 
being  a  Judicial  decision,  but  merely  cotuultativt* 

Appeal  from  a  decision  of  a  divisional  court. 

A  dispute  having  arisoi  bstween  a  bnildhig  society 

and  one  of  its  members  named  Knight,  a  reference 
was  made  to  arbitration  pursuant  to  the  Building 
Societies  Act,  1874.  A  question  of  law  aro.se  in  the 
course  of  the  reference ;  and  an  order  was  made  on 
the  arbitrators  to  state  a  special  case  under  section  19 
of  the  Arbitration  Act,  18ttB.  This  order  was  affirmed 
by  the  Court  of  Appeal :  Tnrem  AriUration  ietwem 

Kuiijht  (twl  thf  Tuhrrntirh'  I'mnimrnf  Ihiihli,/!/  Sn'-iiti/, 
39  W.  R.  507.  [1S91]  2  H.  li.  C,:i,  and  it  \va.s  subse- 
quently furthi  r  iiltinned  by  the  llouso  of  Lurds. 

The  arbitrators  accordingly  stated  a  special  case, 
whidi  was  heard  before  Orauthani  and  Charles,  JJ., 
who  decided  the  question  of  law  thereby  raised  in 
favour  of  Knight. 

Section  19  of  the  Arbitration  Act,  1SS9,  is  as 
follows  :  — ' '  Any  referee,  arbitrator,  or  uuijiire  may  at 
any  stage  of  the  proceedings  under  a  reference,  and 
shall,  if  so  directed  by  the  court  or  a  judge,  state  in 
the  form  of  a  special  case  for  the  opinion  of  the  court 
any  question  of  law  arising  in  the  oouna  of  the 
reference." 

The  society  appealed,  but  the  preliminary  objection 
was  taken  on  tno  part  of  the  respondent  that  no 
appeal  lay. 

FiUan  {Linenln  Seed  with  hiin),  for  the  respondant. 

<  '  •'^ne'Eorist  Q'C,  and  Jfocoiin,  for  the  q^pel- 

lants.  { 

Lord  EsiiER,  M.R.  —  The  question  is  whether 
that  wliich  the  apjiellants  hero  complain  of  is  :i 
decision  of  the  Iligh  Court  of  Justice  from  winch 
there  lies  an  appeal  to  this  court.  It  is  an  answer  of 
the  Queen's  Bench  Division  to  a  question  stated  for 
their  opinion  in  the  form  of  a  special  esse  under 
section  19  of  the  Arbitration  Act,  1889,  Primii  fncie 
it  is  a  decision,  a  judicial  dccLsion.  but  the  qjicstion  Is 
whi'ther,  looking  at  the  cr.ntcxt  of  sri-tion  1!'.  it  is  not 
to  be  treated  as  a  consultative  ojiinion  rather  than  as 
a  judicial dflOisiOB.  distinction  between  the  two 

things  was  TSOQgnissd  by  the  House  of  Lords  in 
Ovtrteen  ef  Wmtcdl  r.  Xomtoii  and  North-Wedem 
Bailteajf  Cbw,  aTHiT.  B.  189, 4  A|ip.  Caa.  90,  and  under 

(a.)  Beported  by  F.  O.  Buckxb,  Esq.,  Bani«ter-«t> 

.Law. 
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COUKT  OF  APPSAL. 


Court  of  Appeal, 


section  29  of  the  Local  QoTemment  Act,  1888,  which 

J>roTide8  that  certain  qaestions  may  be  "  submitted 
or  decision  "  to  the  High  Court  of  Justice,  it  has 
been  held  that  the  decision  of  the  court  is  oonsultatave 
only,  and  not  judicial :  Ex  jmrtr  Counli/  Council  of 
Kent  ami  Council  of  Dovtr,  39  W.  R.  465,  [1891]  1 
Q.  B.  725.  Section  19  of  the  Arbitration  Act,  1889, 
says  that  aa  arbitrator  nuqr  "  ctftte  in  the  form  of  a 
■pedal  case  for  the  opinion  of  Am  oout  any  question 
oi  law  arininc;  in  the  coiirsi-  of  ihv  roferonco."  It 
seems  to  mo  that  thia  points  to  sonietliiug  less  than  a 
decision,  certainly  not  to  a  judicial  dotenninutiou.  I 
think  that  what  we  have  to  deal  with  hoe  is  a  con- 
snltetiTe  opinion  cf  <Im  oooti,  and  tbafe  tfacn  h  no 
appeal. 

BowEX,  L.J. — There  are  two  wqrs  in  which  an 
arbitrator  may  submit  a  question  of  law  to  the  court. 
He  may  state  his  award  m  the  shape  of  a  speoial  ease 
for  the  opinion  of  the  court.  If  he  ad(^>tsuisoonrM, 
he  thereby  exhausts  his  office ;  his  award  is  a  deter- 
mination of  the  rights  of  the  parties  subject  to  what 
the  court  may  order  on  the  hearing  of  tho  special  case. 
In  such  cases  there  might  well  be  un  appeal  to  this 
court  from  the  diiirioa«(  tiioHigb  Court.  The  otiier 
oonzMwhioih  lie  anr  adopt  ii  to  ask  the  opiaioiiof 
the  oonit  in  s  ooDflsinatlve  mannsr.  This  is  in  elfcot 
nn  interlocutor^'  consnltation  of  the  court.  Here  the 
arbitrator  does  not  divust  himself  of  jurisdiction  over 
the  case.  He  is  originally  clothed  with  the  duty  to 
finally  determine  the  case ;  and  although  on  honest 
arbitrator  is  bound  tHidw  such  droumstanoess  to  fol- 
low the  i^iniott  eapirnied  bgr  the  oooit,  he  iaooljso 
bound  in  honeity  and  morals.  His  oonsnlting  the 
court  does  not  result  in  the  determination  of  the  case 
by  any  order  of  the  court.  In  such  a  case  I  think 
there  u  no  apfMal  to  tins  oonrt. 

Kay,  L.J.,  concurred. 

Appeal  dismiued. 

Sdlioitor  for  the  appellaats,  J.  R.  Pakenutn. 
SoUdtoia  lor  tira  taipondent,  SakhiU-Jmm  Jb  Cb. 


Prom  <i.  n.  Dir.  ) 
(Tjord  Esh<  r.  M.B..  and  [  July  4,  1882. 

Bowen  and  Kay,  JLJJ.)  ) 

Blkwitt  r.  Teittox,  (a.) 

J*ract{ce  —  Appeal  —  Eriilntc  —  Ddnnnmt  —  Sufficiency 
t/  ttamp  Rilling  n/ Judge— 2'ritU  without  jury— 
Bight  «/  <ii>i"(il—OrA,  39,  r.  8. 

Thi  riiliii'i  III' a  /'itflije  at  ihe  MtA  l*fv»mtHo»,tBhrthfr 
with  or  wHUunt  a  jury,  that  u  i/octnnrjtf  ojfend  in  wideucr 
i«  $uffieitvthj  ttentpM,  it  not  tubjed  to  review  ta  the 
Cotirto/  Ayi>tiil. 

Appeal  by  the  deftedant  from  a  judgment  of  Day, 
J.,  iKt  tho  trial  of  an  action  without  a  jury. 

Ulil  was  an  action  on  a  proiuissory  iu)t<'  for  f'JKJ. 
At  the  trial  tlie  plaintitf  put  in  tho  note,  which  was 
stamped  with  ;«  penny  stamp. 

Objection  was  takcu  that  it  was  insufficiently 
•tamped  under  the  Ktauip  Act,  1870.  Day,  J.,  over- 
roled  tlie  ohjm  tion and  admitted  the  note  in  erideooe, 
and  pavi'  judgment  in  farour  of  tho  plaintiff. 

Till'  (h'tendaiit  apj)f'ii!e(l  on  tin:  fj;r(nuid  that  the 
note  had  b«;ea  wrongfully  admitted  in  ovidenoe. 

IT.  Hi^ntt  im  fbe  defendant. — ^^flie  Stamp  Act, 
1870,  whkh  gorcne  tUe  ease,  every  Uad  oi  pcomis- 

(a.)  Beportcd  by  F.  O.  Brc  tcss,  Eaq..  Banietet-at- 

Ijaw. 


Bory  note  whateoerer  requires  to  be  steamed  vitkna 
ad  txiloran  stamp:  see  Ashling  v.  BtCet,  SvWi  1LS96L 
ri891]  1  Ch.  MS.  iffoughton,  for  the  plsintiff;  n. 
f erred  to  ord.  39,  r.  8,  whidi  says,  "  A  new  trial 
shall  not  be  granted  by  reason  of  the  ruling  of  any 
judge  that  the  stamp  upon  any  document  is  sufficient, 
or  toBt  the  dooomentdoes  not  require  a  st^imp.]  That 
rule  only  applies  to  apnlioationi  for  a  new  ttisl  sod 
not  to  appeali.  [Lora  BsRn,  M.S.,  rtfannd  to 
Siordet  v.  Kuayruki,  4  W.  R.  153,  17  C.  B.  251.]  At 
any  rate  it  only  applies  to  cases  which  are  tried  before 
a  j  jry.  On  an  ajipoal  from  a  judgment  of  a  judgf  nt 
the  trial  of  an  action  without  a  jurj',  this  court  oujrht 
to  disregard  any  eridence  which  was  wrongfullT 
admitted  at  the  triel:  Jadcer  /nfemaCtoaal  OsHi 
Cb.,  STfaneeL.  B.  18. 

Houghtim  rtimai.  to  EtHur     Onmt,  SW,  Kit, 

5  H.  &  N.  35. 

Lord  EsHXB,  ILB.— If  this  case  had  been  triedbelM 
a  jury,  the  only  way  in  which  this  point  oouldhaTebeai 

taken  would  havt!  hfon  bv  an  apiilicnf  ion  forauewttial, 
on  theground  tlxat  the  judge  had  received  evidence  whkh. 
he  ou^t  not  to  have  received.  But  section  31  of  the 
Common  Law  Procedure  Act,  1854,  prerents  soohsa 
objection  being  taken  by  providing  that  no  new  irid 
shall  be  granted  by  rejwon  of  the  rulinf^  of  a  juilg<» 
that  the  stamp  on  any  document  is  sutficient,  or  th.it 
it  does  not  require  a  stamp.  .\iid  iu  SiorM  t. 
Kiirzgntki  it  was  held  that  a  judge  court  not  resem 
the  point  whether  a  document  offered  in  evidence  was 
sufficiently  stamped,  the  intention  of  the  TmiiiilMi 
being  that  the  decision  of  any  stamp  objection  wsi  t» 

be  resprveil  for  the  judgi*  at  tho  trial  al  no. 
Orti.  oi»,  r.  8,  follows  the  words  of  that  setuon. 
And  the  rules  being  applicable  to  all  cases,  I  urn  of 
Opinion  that  we  ought  to  apply  the  words  of  this  nls 
to  both  kinds  of  trU,  via.,  tboeewilknjvfy  and  tims  : 
without  a  jury. 

We  cannot,  therefore,  enter  into  the  qasitiM  I 
whi  ther  the  learned  jndge^t  deoiaioii  on  tiM  SImi^  , 

Act  wivs  right. 

BowEX,  L.J. — I  am  of  the  siime  opinion.  In 
Sii/r<ie'  V.  Knczyutki  the  court  hud  to  jmt  a  ooogtmc- 
tiou  on  section  31  of  the  Common  Law  Prooedoie 
Act,  1854,  and  they  construed  it  to  mean  that  joe 
ooold  not  do  indiraotly  what  the  Aot  prewtsd  yoa 
from  doing  diteotty.  Before  that  enactment  yoe 
could,  on  showing  that  the  judge  at  the  trial  hfi 
erroneously  ruled  that  a  document  was  sufficit  utlj 
stamped,  have  obtaine<l  either  a  new  trial  or  a  veniict 
of  nonsuit.  Either  way  might  have  been  trieiL 
Then  section  31  expressly  barred  the  first  wa^.  But  j 
tho  court  thought  that  the  effect  of  the  seotion  was 
to  makx  the  judge  at  the  trial  final  arbiter  on  saj 
Hucli  (lUf'stion,  and  to  jireclude  ftirthcr  discussion  I'ti 
it,  and  hehl  that  it  prevented,  not  only  a  no«'  tn:»l. 
but  also  an  enti-y  of  nonsuit.  In  Cory  v.  /tan*,  H 
0.  B.  N.  S.  37U,  WiUes,  J.,  said  the  same  thing.  Then 
wo  come  to  ord.  38,  r.  8.  Ooght  we  not  to  hold  thit  ^ 
the  Kulo  Committee  in  repeatuig  the  words  of  sectun  i 
31  must  have  intended  to  use  them  ia  the  sense  whi^ 
the  cu\irt  hud  put  on  them  !'  Assume  that  »  plaintiff 
puts  in  a  ilocuuient,  that  the  defendant  objects  thiu 
it  is  insuflieiently  stamped,  and  the  judge  overrules 
the  objection  and  admits  the  doonment.  Assume 
that  the  plaintiif  has  other  evidence  on  which  he' 

might  rely,  but  ho  rlr-i  i.b  s  to  let  hi-<  cisc  rest  where  it 
is.  Unless  we  lire  li^ht  ui  our  judgment,  the  Cooit  ' 
of  Appeal  wuuld  be  in  this  position,  if  they  thought 
the  judge's  ruling  wrong — they  would  Ihj  bound  fitlier 
to  take  no  notice  of  the  uiistHk**,  or  tl.HO  to  opi^r  a 
verdict  for  the  defendant  without  knowing  wbeth^  i 
they  had  all  tiie  evidence  before  thenu  I  am  oc  i 
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crinkn  tlntirooiiglit  to  carry  on  theold  ooostmotioiii 
vtich  hM  been  put  on  the  woidt— 'vifti)  that  the 
jadjg;e'«  dedBon  is  final. 

ZiTf  Lb/.t  concmed. 

4HWri  diamiittd, 

Sdidtors  for  the  plaintiff,  r.l>  n<itt  &  Tyttf, 
fiolidton  for  the  def  aidant,  JkaU  tt  Co. 


Nov.  1. 


DlT.  I 

]brtb.J.  / 

/((  rr  MaHOX  .VXD  AXOniKR.  ('/^ 

SUidtur  —  Taxuiivn  —  L'otU — Soiiciton'  JUmunaxUiou 
Jd»  ISai-^Omma  OrAr,  1882,  SektduU  II. 

In  At  kuatwH  of  Otttt  vmdrr  Srhrdulf  If.  of  (hf 
/Jwro/  Order  »/  titt  SoUeHor$'  Rfmnnrration  Act,  1881, 
h-.  lf'l  "  Instruction*  for  drawiur/.  itr,  dmU,  wilU,  and 
<fA<r  d/Kumutta"  the  taxing  matter  may,  in  actra- 
I,  Al  IK4  ezvreue  0/  hit  ditcretion,  for  tptdtd 
or  redmat  tkt  toak  of  okarget.  By 
'  mm  ttfher  mart  or  Im» 


4if\-nU  than  ihi^  norjiutL  Tfie  taxing  master  /«  not 
d-d-.ij'il  ('>  dutt:  hi»  retitomfitr  tuck  increate  or  reductimi. 
i'n,(s  for  the  opinion  of  mmwd  mro  imduded  faffa  word* 

"ether  di-ciimeitti." 
Adjourned  eimimonH, 

Thia  waa  an  appli<mticMi  by  some  solicitora  that  their 
obj6ction«  to  on  order  of  a  taxing  master  in  this 
in;iittcr  might  be  allow«d,  and  that  it  might  be  le- 
ieir«d  back  to  the  laaater  to  vary  hii  oartifiboata. 

Sdifldiile  n.  of  the  General  OMer  made  nnder  the 
Scilit  itors'  Kemuneration  A('t ,  1 S8 1 ,  provides  n.H 
foll'jus  : — -"Schedule  II. — Instructions  for  Drawing 
and  Peniaing  Deeds,  Wills,  und  other  Documents. — 
ijucb  feea  for  instructions  as,  having  regard  to  the 
caxe  and  Uboor  employed,  .  .  .  ana  the  oihar 
citcajactaDcee  of  the  case,  may  be  fair  and  reason- 
able. In  ordinary  cases,  as  to  drawing,  &c.,  the 
allowance  shall  be:  For  drawing,  ...  9s.  per 
folio.  Attendances. — For  ordinary  cases,  .  .  . 
10s.  In  extraordinary  cases  the  taxing  master  msy 
acrease  or  diminish  the  above  chann,  if  for  any 
Vsdal  weone  he  shall  thhik  fit."  The  second  part 
<n  the  schedule  then  provides  for  "  Abstracts  of 
Title"  and  "Journeys  from  Home,"  with  a  similar 
note  that  the  taxing  master  may  inonaie  Off  dhniiijah 
the  allowauce  for  the  same. 

The  solicitors'  client  required  a  taxation  of  his  l>iU. 
In  the  bill  the  soliotoca  bed  obaiged,  inter  o/m,  lOe. 
<edi  for  eighty-three  ettandanflee ;  of  these  ten  ivere 
disallowed  altx^gether.  thirty  wore  allowed  at  10s. 
each,  and  the  remaining  forty-three  were  reduced  to 
€s.  Hd.  No  objections  were  taken  to  the  ten  dis- 
allowed altogether.  The  client  raised  no  objection  to 
flie  thirty  for  which  lOs.  each  was  allowed.  But  the 
•nlidtore  in  their  written  objections  said,  with  regard 
to  some  eeventeen  of  the  forty-three  attendanoes 
Twlur.  d  to  »>s.  Sd. ;  "These  were  ordinary  attendances 
m  all  ordinary  c^e,  for  which  solicitors  are  entitled 
to  charge  lOs.  each  under  Schedule  II.,  and  it  is 
snbmittcd  that,  not  being  an  extraordinaiy  oase,  a 
taxing  maaterhasaodiscretioaary  poweriodiadiiish 
ndi  charges,  and,  even  if  bo  bad,  then  must  be 
some  special  reason  for  the  reduction." 

In  two  inst.iiices  also  the  taxing  master  allowed 
only  1  s.  per  folio  for  drawing  a  case  for  the  opinion 

•(s.)  Sorted  by  C.  F.  DuxoaN,  Esq.,  Barxister-at- 


of  oonnacil.  In  fteir  objeetaoos  the  solicitors  said : 

*'  A  case  to  counsel  is  a  '  document '  under  Schedule 
IT.  whicli  of  all  others  i  cquires  care  and  labour,  and 
28.  per  folio  is  the  j>roT)er  charge." 

In  his  answers  to  the  objections  the  taxing  master 
said :  "  I  am  not  sure  I  precisely  naderetudwhat  ia 
meant  hy  '  eztnordinaiy.'  In  the  present  case  many 
of  the  attendances  were  of  an  extraordinary'  simple 
character.  ...  In  cases  of  -  xt:;K>riliii;i.:y  diffi- 
culty I  can  well  understand  the  taxing  master  having 
diawetion  to  increase  the  lOs.  for  an  attendanoe* 
.  .  .  Does  it  not  follow  that  in  extnordinaqr 
simple  oases  the  master  haa  power  to  diminidi  ^ 
lOs.  where  in  bis  discretion  he  thinkn  it  proper  to  do 
to'f  .  .  .  In  taxing  costs  under  the  Act,  Schedule  II,, 
it  has  been  the  uniform  custom  and  practice  of  idl  the 
masters  in  the  Chancer]^  Division  to  exercise  their 
discretion  in  dealing  with  items  of  the  descriptiail 
comprised  in  the  objeetioD,  and  the  case  of  In  re 
Atode,  SSSoLiCROiia*  JoTmsTAi..  219,  seems  not  only 
to  justify  this  custom,  but  to  go  much  further,  for  the 
master's  discretion  would  tieem  to  include  the  whole 
of  the  items  cuv*  iL'<i  liy  Schedule  II.'' 

With  regard  to  the  cases  to  counsel  the 
master  said:  "  The  fact  is  tlwt  the  cases  in  qneetfam, 
SO  far  from  being  of  an  extraordinary  nature,  were 
of  a  very  simple  character.  Under  Rcbcdule  IT.  the 
taxing  niaaters  one  and  all  allow  Is.  jH  r  folio  for 
drawing  a  c-ase  for  the  opinion  of  counsel,  .  .  , 
'  documents  '  are  not  to  he  taken  in  the  largest  isnie 
of  the  word,  '  abstracts '  are  not  included.  .  .  . 
Further,  if  my  reading  of  In  re  Heaie  be  correct,  the 
master's  diaoretioa  would  again  come  in.  In  this 
matter  I  am  deaify  of  opinion  that  if  I  had  any 
discretion,  la.  per  folio  la  angle  for  the  oaae  m 
question.   .   .  .** 

The  taxing  niaateraoooidiii^ovamiled  the  above 
objections. 

Sir  Iloraci  Dairy,  Q.C.,  and  R.  F.  Xorf,,,i,  for  the 
solicitors. — The  taxing  master  has  no  power  to 
diminish  the  charge  for  attendanoes.  He  may  per- 
haps increase  it  in  eoctnoidinaiy  eaeee.  If  he  eaa 
diminish  them  he  moat  hafe  special  reasons  for  so 
doing,  and  he  must  state  them.  Here  he  has  really 
taken  (is.  8d.  as  the  ordinary  charge,  not  10s.  Cases 


for  counsel  are  "  other  documents,"  within  the 
Bohednle,  under  wUoh  the  ordinacy  olMige  ia  2».  per 

folio. 

J.  G,  Butrhfr,  for  the  client. — ^The  taxing  master 
has  a  discretion  to  increase  or  diinini.sh  the  charge  for 
att<'ndances.  If  esiscs  to  cotmsel  are  within  tlie  words 
"  other  documents,"  still  the  taxing  master  by  faia 
answers  shows  that  he  oonaiderB  tlmt  he  haa  a  dia- 
cretion,  which  diaeretion  he  has  ezerolsed. 

NoiiTli,  J. — The  amount  at  stulio  in  this  ease  is  not 
of  importance,  but  it  is  a  question  of  general  interest. 
[His  lordship  then  went  throiwh  we  sdiedole  as 
above  set  out,  and  oontinned.]  ISien  we  come  to  the 
words,  **In  extraordinazy  cases  the  taxing  master 
may  increase  or  diminish  tne  above  charge  if  for  any 
special  reasons  he  shall  think  fit."  The  not«  at  the 
end  of  the  second  part  of  the  schedule  corre-sponds 
with  this  note  at  the  end  of  the  first  part,  and  I  think 
that  ^  word  **  extraordinary  "  draws  a  distinctioak 
between  "  extraordinary "  and  normal  cases  imme- 
diately above  each  note,  and  that  it  includes,  not  only 
more  diiHcxilt,  but  also  less  difficult  cases  than  the 
normal,  and  means  ever^'thing  not  ordinary  or  normal, 
be  it  more  or  less,  which  is  further  shown  by  the 
words  of  the  note^  whioh  say,  "  he  may  inorease  or 
dindniBh.*'  How,  eondDg  to  tiie  words  "  if  for  aiqr 
spedal  I nnsOIIII  he  shall  think  fit,"  it  is  argued  this 
meana  that  be  must  state  for  what  reasons  he  thinks 
fit  But  I  do  not  think  the  wcads  bear  this  interme- 
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tMen.    I  do  not  fldnk  lie  need  steto  liii 

The  schedule*,  in  my  opinion,  providos  a  scale  of 
chtirpes  for  the  ordinan,'  nonujil  cases,  and  in  cxtru- 
ordiiiarj'  lilsi  s  the  tiixing  nuistcr  is  to  have  special 
reasons  for  increasing  or  diminishing  the  scale,  but 
he  need  not  state  his  reasons,  he  has  merely  to  con- 
sider in  Ilia  own  miad  eiid  giva  hie  decision.  Xow, 
teUng  the  eew  of  etteadeaeee.  The  oidinaiy  charge 
formerly  was  G«.  Sd.,  now  it  is  fixed  by  the  schediile 
at  1  Os. ,  and  the  taxing  inastor  may  make  the  charge 
citht  r  greater  or  leas,  according  to  circumstances,  in 
his  discretion,  and  by  attendanoea  of  coarse  are  meant 
the  ordinary  normal  attendanoea  of  aolioitors,  and  he 
is  to  oonaider  what  are  such  attendanoea  and  what  are 
not.  Now  in  this  case  eighty-three  attendances  by 
thi'  solicitor  are  charged  for  ;  thirty  were  allowm, 
ton  disallowed  altogether,  and  then?  is  no  objection 
to  th<  so.  I  don't  suppose  those  attendances  did  not 
take  place  at  all,  but  the  maater  in  hia  diaoretion  dia- 
aUowed  them,  and  he  haa  diaoreCian  to  diaallow  for 
attendances  which  ou^ht  not  to  have  taken  place; 
for  example,  if  a  solicitor  attends  thrico  in  one  day 
where  once  would  suffice,  &c.  This  leaves  a  margin 
of  forty-throe  attendances  reduced  to  6«.  8d.  Of  these 
seventeen  only  are  complained  of.  It  is  objected 
that  the  taxinc  master  haa  no  diacrefeion  ao  to  lediioe 
ihe  charge.  In  my  opinion  he  bM.  It  it  sald,  if  1m 
rednccs  the  amount  he  ia  bomd  to  give  special 
reasons  for  so  doing,  but  in  my  opinion  he  is  not 
bound  to  stjtte  the  rwisous  upon  which  lie  acts,  and 
in  the  present  caso  I  don't  see  how  he  could,  for  he 
coidd  not  give  reasons  in  writing  for  each  case. 

Then  there  ia  an  objeotion  zaiwd  to  the  piinc^le  of 
Ida  deoiaion.  It  ia  nid  he  treated  da.  8d.  aa  the 
normal  ehtirLre,  and  not  10?.,  its  he  should  have  done. 
But,  in  my  opitiiou,  he  has  not  done  this,  but  has 
made  ndiu  tiuns  in  his  discretion  sufficient  for  the 
j^mpose.    On  the  first  point,  therefore,  the  objectors 

Then  u  to  the  other  point.  Two  chargea  are  made 
to  reapeet  of  oasea  hud  before  connsel.   The  proper 

charge  to  be  allowed  is  at  the  rate  of  2s.  ]vt  fouo. 
The  taxing  master  has  only  allowed  Is.  p^r  folio.  It 
is  said  he  has  no  discretion  as  to  that,  but,  in  my 
opinion,  he  haa ;  he  could  lesaen  the  chance,  either  by 
reducing  it  from  2s.  per  folio  to  la.,  or  by  reducing 
the  number  of  folios  allowed.  But  in  this  case  he  has 
act  ao  excrci.Hod  this  discretion.  He  has  allowed  the 
cliarg<  at  the  rate  of  Is.  per  folio  on  the  ground  that 
the  schedule  scale  for  drawing  "  deeds,  wills,  and 
other  documents" — that  is,  28.  per  folio— does  not 
include  cases  for  counsel,  which  he  oonaidan  are  not 
"other  dooomenta  "  within  the  iohednle.  and  he  fllua- 
trates  his  argument  by  sajrinff  that  "  abstracts  "  are 
not  included  in  the  term  "other  documents."  That 
is  so,  however,  beiiause  they  are  specificjilly  provided 
for  by  the  schedule.  In  my  opinion,  then,  cases  for 
the  opinion  of  counsel  undoubtedly  come  within  the 
aohedole,  being  incfaided  in  the  words  "  other  doca- 
nanla,"  end  on  thia  pooit  I  do  not  agree  with  the 
lazing  master.  Then  ne  says  it  is  the  invariable  rule 
in  the  office  only  to  allow  Is.  per  folio.  I  see  Jio 
reason  for  any  such  rido.  Though  he  clearly  lias 
jurisdiction  to  allow  2s.  more  or  less,  yet,  unless  there 
18  some  special  reason,  ho  ought  to  allow  2s.  If  he 
had  flsenaaed  hia  diaor^ion  lahould  not  have  felt  it 
open  to  me  to  teview  Be  deeiiioti;  hat  I  do  not  ao 
read  his  reasons.  If  he  had  said  28.  is  the  normal 
charge,  but  I  think  Is.  sufficient,  that  would  have 
been  good  ;  Lut  he  has  not  taken  this  course.  I  do 
not,  however,  think  it  ia  neoeaaoty  to  refer  the  matter 
back  to  him,  ts  I  am  aoliafled  that  hi  thia  eaae  2b.  per 
folio  is  the  proper  charge.   No  costs  to  either  party. 

Solidtors.  Hyde,  Tandy,  Mahon,  J:  Sayer ;  llicks, 


Chan.  Div.  1 
North,  J.  j 


Jnne  30;  Jvly  5,  im. 


In  re  PoKTKa. 
Oouuw  «.  Oanss.  («.} 


— IiiOfyertitiir  mttlanent. 

Li/t  tstaten  ict  re  tjirtii  hi/  ti  tnttafur  to  hit  two  $itU.rt 
{Ixith  since  decnued),  and  t'lf  tmrrii'tir  tif  them,  and 
subject  thereto  to  all  tettator'a  nephtwt  and  niecet  tqually 
U7se  thmdd  aUahi  tmnijf-otK,  with  a  proviso  that,  in 
cote  any  of  the  nephews  or  wieou  thould,  during  the  life 
estates,  or  either  of  them,  attign  or  I'n  any  manner  di*- 
jiijue  i>/  their  f  rpertant  ithari  in  tcittatorK  f^taff.  .r  attem}ji 
»o  t'l  dii,  thri/  should  furftd  nil  l)eutjii  uniUr  tf-ttat'jr's 
irill.  .1  iiirce  (f/  t'SUitor's,  having  attained  ttcenty-ont 
aitd  married,  during  otu'  of  the  previoue  life  estates, 
mBteuUi  a  post-nuptial  te^tment,  in  which  she  included 
her  rammnarjf  interettt  vnder  farfelBr^a  laOL  Tki$ 
setStimni  wot  inoperative. 

JTrld,  that  the  j>of(-Ji>ijitial  settlevieiU  UHis  an  atiem^ 
tc  M«ign  within  the  intunintj  of  the  wilt ;  that  the  uiece't 
share  under  the  will  toas  therefore  forfeited ;  and  that 
the  clause  relating  tofor/eiturt  toould  a^pljf  e^uaUy  to  « 
aikMV  eeiiad;  hU  tu^^  l»  is  cfraerfai,  oa  a  euMi^tKt 
than. 

Testator.  "W.  Porter,  wh<i  died  in  June.  1851,  by  his 
will  devised  and  bcqueathe<i  all  bis  real  and  personal 
estate  to  trustees  upon  trusts  as  therein  mentioned 
and  aabjeot  thereto  imon  tmat  for  testotoi'a  t«o 
aiskata,  H.  Bentley  and  B.  Bakewell  (both  ainoe  de* 

oeeaed), as  therein  mentioned,  and  aft^r  the  df^ci-n-ir  .if 
the  SOrviTOr  of  them  upon  trust  to  \u\Y  nnd  divide  ail 
the  tru.st  moneys  between  the  cliildren  of  his  said  two 
sisters  and  all  other  his  nephews  and  nieces  who 
should  attain  the  age  of  twenty-one  years  equally  as 
therein  mentioned.  And  testator  thsn  deolared  that 
in  oaae  any  of  hia  n^hews  or  nieoee  dioold,  daring 
the  lives  of  his  said  sisters  or  the  survivor  of  them, 
sell,  mortgiige,  a-ssign,  charge,  or  otherwise  dispose  of 
(save  by  a  lii.st  Avill  or  codicil  or  some  writing  in 
nature  thereof  which  should  be  revocable)  hia,  her,  or 
their  ea^ectant  share  ov  part  in  the  said  troat  moneys 
or  any  portioa  thereof,  or  any  beneficial  eatate  or  ia- 
tereat  therein,  or  ahonid  attempt  so  to  do,  then  in  any 
such  caso  ho,  she,  or  they  so  selling,  mortgaging,  or 
otherwise  disposing  of  the  expectant  part  or  share,  Ot 
attempting  so  to  do,  should  forfeit  and  loao  all  hwif1l**t 
under  testator's  will,  and  the  same  mortgoga,  aaaiga- 
mank,  &c.,  so  far  aa  the aame ahoold  purport  toraMt 
any  nark  of  the  tmst  moneya,  or  any  interest  therein, 
should  he  utterly  null  and  void,  and  the  share  and  in- 
tereatof  the  person  so  selling,  itc,  the  trust  lucnu  ya, 
or  attempting  so  tu  do,  should  go  in  like  manner  as  if 
he,  she,  or  they  had  never  been  oom. 

Mre.  A  Sullivan,  danghtar  of  the  aaid  S.  BakaweU, 
having  attained  the  age  ot  twenty-one  years,  married 
in  1S76.  No  settlement  was  made  on  her  marriage, 
but  in  1879  she  and  her  husband,  during  the  fife  of 
one  of  the  testator's  sisters,  execute<l  a  post-nujitial 
settlement,  in  which  she  included  hor  reversionary 
share  in  the  testator's  eatate,  in  favour  of  herself,  her 
hnabond,  and  her  ehildien.  At  the  date  of  the  settle* 
ment  Mrs.  Hullhraa  waa  demised  in  Sonth  Anstralia, 
in  which  colony  there  was  at  the  time  no  law  in  {•  irce 
enabling  her,  oven  with  her  husband's  concurrence,  to 
assign  her  n  veraionary  interests  imder  the  testator's 
will,  and  the  said  settlement  did  not  operate  aa  an  i 
o»  anon  mcereeta. 


(o.)  B^rted  by  C.  F.  DxniOAK,  Esq.,  JBarxister-at- 

Law* 
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HlOH  GOVBT. 


BiOH  Coma. 


This  wH<  tlio  further  conHi<lcrati(Jii  uf  im  >otion  fov 
the  administration  of  the  testator's  estate. 

fk,rihwirl.,  for  the  plaintiffs. 

£.  Parktr,  for  a  defendant  entitled  in  case  of  for- 
iritiin,citadi»f«  Wvrmaid^  88  W.  B.  425, 48  Gh.  D. 
690. 

Otuithh  for  another  defendant  similarly  eutitltKl, 
dted  Stepheni  t.  Jatnr^,  4  Sim.  499;  WiikiuHm  v. 
WSkinttm^  3  Swana.  did;  Kearttet/  Woodcockt  3 
]bicl8». 

T.  Mott*  Warrington,  for  Mrs.  Sullivan  an<l  the 
twitew  ot  het  Mtuament. — The  ioteatio&  of  the  tea- 
talorwM  to  wonre  the  property  for  the  beooflt  of 

Mrs.  Sullivan  atul  lior  chifdifn,  and  he  could  not  have 
intt-nded  to  prohibit  Buch  a  defiling  with  it.  "  At- 
tempt so  to  do  "  was  intended  to  upply  to  some  dis- 
foatioa  which,  but  for  the  proviso,  would  have 
MB  cActual.  The  gift  beinji^  vested,  fha  QOaiditton  ia 
repngnant,  and  tiMvefore  void. 

He  considered  Tn  re  Payw,  25  Besv.  5d6 ;  Stephem 
T.  Jarrtfi  :  Kmr^h'i  v.  Wrxxlrocf: :  Churchill  v.  .U(irA'.<i, 
1  Coll.  441  ;  and  Jn  re  Jtother,  32  W.  E.  821,  26  Ch.  D. 
M)i :  and  NoBXa,  J.,  fstend  tQ  J^rtin  T.  JfotyAoM, 
14  Siiu.  230. 

X'tRTU.  J. — In  this  case  I  think  that  what  the 
testator  has  contemplated  by  hU  will  as  possible,  has 
taken  effect,  or,  xather,  kaa  heai  dons,  ud  therefore 
tiie  pro^rion  for  diTesting-  the  share  operfttes.  The 

tiirKtion  in  the  will  is  this :  certain  life  estates  are 
anren  to  two  nisters  and  the  survivor  of  them,  and 
■dUfT  the  death  of  the  surviving  sister  tlien  "  upon 
tnut,  subject  as  aforesaid,  to  pay  and  divide  the  trust 
noaejni  between  all  tiie  oihilaieD,  if  any,  of  my  two 
ustm  and  all  other  my  nephews  and  nieoes  whatsoever 
equally,"  to  be  paid  to  them,  subject  as  therein  men- 
tiont  d.  when  he.  she,  or  they  shniiM  attain  the  ago  of 
*we:ity-one  years.  Now.  if  thut  wa<  the  entiie 
there  is  a  vested  gift  in  remiiiiider,  vested  ut  birth, 

Syttble  at  twenty-one,  but  suhjcet  to  the  preceding 
e  estates ;  thoae  life  estates  have  now  oome  to  aa 
ad,  and  one  of  the  persons  who,  if  there  was  no 
other  danse  in  the  will,  would  have  taken  under  the 
'  lause  that  T  have  read  tisks  for  a  share — I  mean  Mrs. 
i^ivan.    The  will,  however,  goes  on  to  jirovide : 
{JBEm  lordship  then  read  the  clause  in  the  will  con- 
ecrmng  forfsitnre,  stated  the  facts  set  oat  above,  said 
tbit  in  his  opinion  Mrs.  SaUivaa's  msniage  was  not 
itself  an  assignment  within  the  meanine  of  the  clause, 
suJcontinuKl.]  The  argumeat  is  that  because  she  did 
-t  assign  it.  indsimu'h  as  she  could  not  assign  it, 
therefore  ^ho  in  effect  did  nothing,  and  has  not  for- 
feitiKl  her  interest.    I  could  have  followed  that  arg^- 
aeot  if  the  wmi»  '*  or  »ttempt  so  to  do  "  had  been 
eoritted  from  the  will ;  Irat  I  And  those  words  there, 
Btid  I  do  not  see  my  way  to  rejectin!;  thnni  or  striking 
th-m  out.    Assi^iuii^'  is  one  tiling;  attempting  to 
aivMjm  is  another  ;  and  tlin  will  clearly  contemplates 
a  difference  between  the  two,  because  it  deals,  first, 
with  the  assigning,  and,  seooodly,  with  the  attempting 
to  finlgn.  which  must  mean,  not  assigning,  because 
tiiat  is  oovenred  by  the  first  phrase,  but  attempting  to 
fcssism  must  mean,  attempting  to  do  something  which 
is  not  an  iissignmcnt.    Therefore  it  is  either  lussign- 
ffig.  or,  without  assigning,  attempting  to  assign.  In 
thu  case  it  seems  to  me  clear  that  this  was  an  attempt 
to  assign ;  and,  melees  I  reject  those  words  altogether, 
I  most  treat  it  aa  prodadng  the  remit  whidix  the 
testator  intended  to  avoid. 

Now  there  are  a  great  many  cases  in  the  books 
bfaring  on  the  subject.  Mr.  Warrington  has 
attempted  to  distinguish  one  of  them  from  the  pre- 
wxt,  on  the  gromuf  that  what  vaa  the  aubject  of  the 


assignment  in  that  case  was  iit  the  time  of  assign- 
ment contingent  and  not  vested.  I  do  not  see  how 
there  is  any  distinction  for  the  present  purpose 
between  a  share  whidi  ii  oontingent  and  a  share 
vested,  subject  to  be  diTested :  fliat  ii  to  say,  I  do 
not  see  any  legal  principle  upon  which  I  can  say  thnt 
the  clause  in  the  present  will  would  not  apply  to  a 
vested  share  subject  to  divesting,  though  it  might 
apply  to  a  contingent  share.  It  seems  to  me  there 
are  a  great  many  cases  in  which  the  court  has  recog- 
nised that  where  a  legacy  has  been  given  abeohitM|y 
with  a  prOTuion  thef  in  oaee  the  legatee  shmild  dm 
before  the  legacy  became  payable,  then  that 
the  gift  over  should  take  effect,  and  it  has  been  held 
that  the  gift  over  is  perfectly  good  as  udilressed  to 
the  death  of  an  absolute  legatee  dying  before  it 
becomes  pi^ahle.  There  has  been  some  utile  differ- 
ence in  the  cases  as  to  what  ite  becoming  payable 
meant,  whether  it  meant  the  end  of  twelve  montiis 
after  the  death  of  the  testator  wlirn  n.  legatee  has  a 
right  to  say  that  the  executor  is  bound  to  pay  a 
legacy,  or  whether  it  might  be  carried  back  to  a 
rather  earlier  date— each  earlier  time  in  the  twdve 
months  aa  tiiera  may  be  assate  available  to  pay  the 
legacy;  but  in  either  ca-se  if  the  legatee  died  after 
the  death  of  the  testator,  but  before  there  wore  assets 
available  to  pay  within  twelve  iiiuntlis,  the  gift  over 
is  g^d.  I  never  heard  it  suggested  that  such  a  gift 
over  as  that  was  repugnant.  I  do  not  see  bow  it  can 
be,  and  that  dlaaa  m  oases  is  one  daai  which  seems  to 
me  to  negative  the  argument  of  If  r.  Warrington  in 
this  case.  Whether  the  testator  would,  if  he  had 
known  the  circuuistancos,  have  saiil  thiit  this  bequest 
should  Vie  void  in  the  «>vents  th  it  h  ive  b;ip])i'ni'  1,  I 
do  not  know;  but  that  it  comes  within  the  words 
used  in  the  will  I  do  not  feel  any  doubt  about.  His 
lordship  then  deolarad  that  the  post-nuptial  settla- 
ment  executed  by  Mm.  SnUiTan  was  an  attempt  to 
assign  her  share  within  the  moaning  of  the  trill,  and 
that  her  .share  was,  therefore,  forfeited. 

Solicitors,  Miller,  Smith,  tt  Bell,  for  Jervi$,  Uttoxeter ; 
AndarmmSSoiti!  WHkint,  Bt^  Dttthnt  it  C(h 


CHASBrRX  r.  MooBE.  (a.) 

rendor  and  purchawr — Principal  and  agent  Ettah. 

aijrnt — .1  nthoritySjitriflr  j>frfiirrmnce. 

An  fdnte  (tgcut  hwt  no  anthority  Ut  enter  into  a  contract 
for  sale  of  rml  eMnte  iutl<.<f  he  hat  ttpttU  OUtkorUff 
frum  thi  vfnilor  to  sign  tuclt  coiUrocL 

Trial  of  action. 

This  was  an  action  for  Hi>ecific  iiorfonnanco  of  a 
contract  contained  in  two  letters  for  the  sale  of 
twenty-nine  leasehold  houses. 

The  plaintiff  saw  in  the  Daily  Telegraph  of  the  14th 
of  April,  1891,  the  following  advertisement: — "  Forced 
sale  by  order  of  the  mortgagee's.  Thirty-four  well- 
built  houses  situated  at  Gniys,  close  to  the  station  on 
the  London,  Tilbury,  and  Southend  Railway,  within 
easy  reach  of  the  docks ;  aU  let  to  reipectabie  tenants 
at  rents  amounting  to  £640  per  annum ;  lidd  iot 
about  ninety-five  years  at  ground-rents  amonnting  to 
£140  ;  price  £3..>00,  of  which  £3,000  can  remain  on 
mortgage — ^For  further  particulars  apply  to  Messrs. 
Pinder,  Simpson,  &  Newman,  33  and  34,  Saville-row, 
London,  W.,"  and  on  the  euna  d^  he  edled  on 

(a.)  Beperted  J/y  J.  VimcnBCD,  Kiq.,  BaniiterHit- 

Law. 
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OOVBT. 


Pindar,  Simpson,  A  Vvmust,  s  flml  of  tor- 

veyora  and  estat*;  agents,  uml  having  obtaintxl  further 
informatiou,  visit«<^l  the  Louses  and  returned  on  the 
same  dny  and  uiiulo  an  offur  for  thtru  which  was 
reduced  into  whting.  It  appeared  from  the  evidence 
tbat  this  offer  was  sabmittea  by  Mr.  Newman  to  his 
oM>nt(the  defendant),  mad  that  ttopUttntify  WM  to  return 
fho  next  day  for  the  anawer.  Newman  saw  the 
defendant,  who  gave  him  instructions  to  withdraw 
five  of  the  houses  and  fixed  the  price  ;  but,  according 
to  the  view  of  the  evidence  taken  by  the  court,  the 
defendant  did  not  specifically  instruct  Newman  to 
iign  a  binding  contract.  The  plaintiff  called  on  the 
aazt  d^,  when  the  two  following  letters,  which 
fonned  me  alleged  contract,  were  written  out  by  a 
clerk  and  rrsjx  etively  signed  bj  tha  and 
Mr.  Newman  and  exchanged. 

"  Satton,  Surrey, 

"  Affdl  16, 1881. 
*(  To  Moam.  Finder,  Simpson,  A  Kamnan, 
"  33  and  34.  SaviUe-row,  W. 

"  Gcntlemi  n, — Having  looked  at  the  twenty-nine 
houses  at  Gniys.  situate  in  CroniwoU  and  TTaiupden- 
roads,  I  am  willing  to  give  the  sum  of  £2,300  (two 
thousand  three  hundred  pounds)  for  the  leasehold 
interest,  which  I  understand  ia  for  about  ninety-five 
yean  unexpired  at  a  groond-Tent  of  £1S0  i>er  amram. 

"  T  shall  bo  willing  to  yny  a  driposit  of  two  hundred 
jKiuuds  lunl  oona](let«  on  th«;  1st  day  of  May,  18fll,  on 
the  undersf  undiiir^  that  1  have  free  conveyances  and 
that  you  advance  me  a  sum  of  two  thousand  one 
lumdiiad  pounds  by  way  of  mortgage  at  4^  per  cent, 
par  amram.  I  ahall  be  willing  to  give  additional 
aaoaiityif  moaaaaij.  I  undaratand  fhe  title  Is  good. 
Toon  truly, 

"  JaU£8  CUADBTJBir. 

'*  P.8.— Phrtienlam  of  the  hoiiaea  an  nttadhed 

hereto." 

FuU^artiealaia  of  the  houses  folio wa,  a^nadby  the 

The  other  letter  was  as  follows  t — 

"98  and  34,  Savilh  -iuw. 

'*  Burlington-gurdeiis,  W., 

"  April  15,  1891, 
**  Dear  Sir,— We  accept  your  offer  dated  Idth  ApriL 
1891p  for  the  pavehaaa  of  the  twentj-ahia  leaaaliold 

bouaaa  at  Gnm* 

**  Yours  truly, 

"  PiNDKU,  Simpson,  &  Newman." 

From  the  corre8j>ondence  which  was  put  in  it 
appeared  that  tlie  offer  and  acceptance  were  for- 
wiurded  by  the  estate  agents  to  the  defendant,  who 
thereupon  wrote  to  the  plaintiff  asking  him  to  oall 
in  reference  therato,  and  on  the  "iOth  of  April  wrote 
to  Newman  a  letter  of  whiuh  the  following  is  the 
material  part : — 

"  I  thmk  you  were,  as  you  usually  are,  a  little 
premature  in  actually  entering  into  what  might  be  a 
binding  contract.  It  is  always  heat  to  haTO  an  offer 
and  acceptance  subject  to  a  fonnal  ooatraet  batttg 
entered  into,  as  otherwise  tlie  vendor  under  an  open 
contract  gets  landed  info  all  norts  uf  dithculties." 

To  which  Newman  replied  on  the  'Jlst  of  April  : 

"The  offer  for  the  above  was  accepted  under  your 
definitainatniotion8,aaditi8at«r7good  gat  out  for 
yon.'* 

Several  interviews  took  daoe  between  the  plaintiff 

and  the  defendant,  at  wUlntbe  latter  endeavoured  to 
persuade  the  former  to  abudon  the  contract,  and 
nltimatdjr  tha  writ  waa  iaaoed  in  thia  aetfam. 

Mtnthaw,  Q.C.,  and  F,  T.  DuJca,  for  the  plaintiff. — 
.The  question  is,  WosNowman  authorized  by  defendant 
to  aooent  pbiinttira  oflbrf  It  appears  from  tha  evi- 
danoauiatplaintiS*a  offer  of  the  14th  of  Ajfdl 


submitted  to  tiie  defendant,  and  from  the  correspond- 
ence that  defendant  and  Newman  thought  there  was 
a  binding  contract.  Hamer  v.  Sharp,  23  W.  E.  158, 
L.  K.  VJ  E<].  10,S,doe8  not  H>ply>  lu  the  first  place,  that 
decision  was  prior  to  the  Vendor  and  Purchasers  Aod 
1R74,  and  tha  Ooaveyandng  Acta,  and  thersfova  w 
objection  aa  to  there  being  no  conditions  to  save  ex» 
pensB  to  the  vendor  does  not  H>ply.  Further,  that 
case  turned  on  the  written  instructioOB  given  to  tin 
estate  agent.   Here  there  ore  none. 

Pr>.>r  V.  Jfesre,  8  TImea  L  R.  624,  was  also 
referred  to. 


Marten,  Q.C.,  and  £.  S. 
ere  not  called  on. 


Ford,  for  the  defendant, 


Kekewich,  J. — Having  heard  Mr  .  Newman,  who 
was  called  without  the  plaintiff  knowing  what  he 
was  going  to  say,  and  having  read  the  correspondence, 
I  have  lime  doubt  that  I  have  the  real  transactinn, 
wlnoh  ia  a  merv  tnHuaotfon  between  principal  and 
agent,  before  me.  I  suggested  that  the  des'endant 
should  bo  called.  It  might  bo  that  u  different  com- 
plexion would  be  put  upon  the  matter  by  his  cross- 
examination,  but  this  was  not  done,  and  he  is  entitled 
to  have  judgment  u{)on  the  point  of  law.  The 
defendant,  undoubtedly,  aothorued  Newman  to  find 
a  purdtaaer  fbr  the  honaBS.  It  ia  true  the  expres- 
sion does  not  eorao  out  on  the  correspondence.  On 
the  second  occa.sion  he  appears  to  havelxH'n  iiistructed 
to  negotiate  u  sale.  'Whatever  else  he  did  do,  the 
defendant  did  not,  in  expres^i  tenuis,  authorize  New- 
man to  enter  into  a  contracL  Newman  was  to  find  a 
ynrcbaaer,  and  to  negotiate  a  aala.  The  qoastion  is, 
18  thia  sufBdent? 

Xo  evidence  of  anj-  motion  was  adduced  to  show 
that  a  liouse  or  estate  agent  resembh's  a  broker  oti  the 
Stock  Exchange  or  any  other  excluiuge.  A  house  or 
estate  agent  is  in  a  different  position  owing  to  the 
peculiarity  of  the  property  witli  which  he  has  to  deal, 
whioh  does  not  pass  as  simply  as  stocka  and  shares  do, 
but  has  to  be  transferred  after  investigstion  of  title 
and  in  accordance  witli  strict  laws.  .\n  agent  for  thi* 
sale  of  real  estate  must  be  more  formally  constituted 
than  an  agent  for  the  sale  of  stocks  and  similar 
seonritiea.  There  is  no  definite  authority. 

In  Svmer  ▼.  Sharp  Hall,  Y.C.,  does  not  go  so  ftv 
OS  to  say  an  eatate  agent  cannot  enter  into  any  con- 
tract, nor  does  he  decide  the  question  of  authority, 
but  im  rLly  states  his  opinion.  In  I'liCr  v.  M(><,r( 
I  indicated  my  own  opinion  that  instructions  to 
a  houae  a^ant  to  procure  a  pmchaser  and  nego- 
tiate a  HUa  do  not  amount  to  authority  t»>  the 
agent  to  bind  hia  principal  by  a  oontraet  ntere  is 
in  this  case  a  circumstance  which  must  not  be  for- 
gotten, the  defendant  on  the  second  oecsision  named 
the  pm  e  lii^  was  prepare*!  t  i  fake  for  the  twenty-nine 
houses,  Newman  thai  jumped  at  the  conclusion  that 
he  had  power  at  tiiat  prioa  to  enter  into  a  contract. 

That  ia,  in  my  opinion,  not  aufiicient,  the  v«ndor 
moat  instroet  the  agent  to  enter  into  an  agreement, 
and  unless  he  does  so,  the  principal  reserves  liis  final 
right  to  accept  or  refuse.  In  his  letters  Xewnian  tells 
the  defendant  that  the  bargain  is  a  f^o^  l  i  one,  ;ind  that 
he  has  entered  into  it  in  accordance  with  the  defend- 
ant'a  definite  instructions,  but  in  the  witness  box 
Newman  anra  that  Hba  definite  inatroetiona  meant, 
not  definite  instmetiona  to  antar  into  a  extract,  bnt 
to  fix  the  price.  It  is  unnecessary  for  me  to  consider 
the  relations  between  the  plaintitF  and  defiiidant, 
but  I  have  come  to  the  conclusion  that  the  defendant 
never  gave  authority  to  Newman  to  enter  into  a  con- 
tract, and  has  never  oonoeded  that  he  gave  authority 
to  Kewman ;  he,  in  foot,  treated  it  as  n^otiation. 

A  farther  jKtint  was  raised  on  behalf  ofthe  plaintiff 
—via.,  thai  m  Bcmer  t.  8lmp  tiia  Yioa>GlMmMilloc^a 
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E.  C.  Ik  BS  AsBTX.  BSTwrar  Bicmcoiri)  Gas  Co.  ft  Mayor,  &c.  ,  of  Borottob  of  Richkokd  (STfBSXT;.  H.  QL 


MHOi  for  ooDsidering  tliut  the  instructions  in  that 
CM  mra  not  a  suiHcient  authority  to  the  agent  to 
italic  flontaaot  lor  the  mIb  of  the  piOMCty,lbr  the 
toM  mna  ut  me  nNmoBou  were  nwa  on  ine 

SBcnhies  then  exMiaif  with  regard  to  a  contract 
iw  tale,  and  that  fhfles  dithculties  have  now  Leen 
noi  ve<l  by  l('g:isla(ion,  but,  aa  I  read  the  caae,  it 
goes  further  than  that.  MoreoTer,  in  the  defendant's 
Mtter  to  Newman  he  objecta  to  the  latter  entering 
into  iriuit  be  a  binding  oontnMiL  which 

JmpliM  Huit  be  did  not  give  Vtrnmui  ftvfaority  to 
enter  into  such  n  contract.  On  the  simple  point  of 
Uw,  or  rather,  first,  un  the  fact  what  authority  did 
Xevnian  have,  and,  secondly,  on  the  point  of  law 
wbst  did  thflkt  authoritj  •monnt  to,  the  plaintiff's  case 
ikiU,  tnd  tiMn  araifc  M  jndgiiMnt  lor  liae  defflncbmt» 
with  costs. 

SoIidtoTB,  S,  J,  Bowmmn;  C.  U,  Moon. 


Q.  B.  Div, 


■ee,  JJ.) } 


Get.  25. 


y»  ff  Ky  Aritkatiox  between  The  Bichhoxd  Gas 

Co.  ASU  TU£  MaYOU,  &0.,  OF  IHK  BOBOUOH  OF 

B«mBii>  (SuBBsr). 

Gm  company — f^fat'if'tnj  Uahiliti/ — Fi'rfil  pri'r>- — Failure 
(/supply — Vitaviiidabh ocrurretice — Liability/  f"  uhtitf- 
iTtfid  c/ jrricr  (Jnisworki  Clauaea  Act,  1871  I  *  i  35 
Vid.  c  41),  ««.  2i,  3&—Jtichmmd  Qa»  Act,  (44 

A  fu  company  v^ho  arc  under  a  ttatuUiry  vhliijaiiun 
io  inpply  a  jixed  quantity  vf  ya$  to  the  public  lamps  in  a 
dUirict  at  a  fixed  price  during  a  certain  fetiod  are  tiot 
iiaUe  <o  a  reditction  in  that  price  if,  nwon  »/  an 
owwfneiw  over  wAwAflcvAaif  no  e9iifpo7(««eil  cm  o /r<Mt 
•'/ rzcrptional  severity),  the  fij-ed  amount  of  gat  lult  not 
httH  supplied  during  a  part  oj  that  period. 

Special  case  stated  under  the  Arbitration  Act,  1889, 
by  nil  iimpirf^  t"  whom  certain  differonces  b<»twocn 
Bichmond  Qas  CSo.  and  the  Mayor,  Aldermen,  and 
Bargeeios  of  the  Bonniglk  of  Bicmnond  (Sumy)  had 
bscB  lefst'ieds 

Hie  fluitevlel  fcott,  as  slated  in  the  oaee,  were  as 
foDows  : — Tho  Richmond  Gas  Co.  arc  incorporated 
ly  Acts  of  Parliament,  and  are  thereby  authorized  to 
■nipyiij  gas  within  certain  lialta,  iiUoli  inolade  the 
{Nnsh  at  Biohmond. 

By  seelioik  48  of  the  Bichmond  Qas  Act,  1867.  the 
company  aro  required  to  supply  gaa  to  the  public 
lamps  adjoining  tho  company  s  mains  during  such 
h-riT^  as  shall  bo  settled  by  agreement  between  the 
.-ttnpany  and  the  vestry  or  other  lighting  authority. 

By  section  24  of  the  Gasworks  Clauses  Act,  1^71, 
it  is  provided  {inter  alia)  that  "  the  imdertakers 
iuR  supply  gas  to  any  public  lamps  within  the 
<Kstaace  at  fifty  yards  from  any  of  the  mains  of  the 
v&dettakers  in  such  quantities  as  the  local  authorities 
of  f-ach  district  nr  tho  trustees  of  any  tumi  ikr  rond 
<>i  highway  board  within  tho  limits  of  the  special  Act 
Qiay  from  time  to  time  require  to  bo  supplied,  and 
^  ninoe  to  be  ohaiged  by  the  undertalnn  and  to  be 
pud  to  ^em  for  all  gas  so  supplied  dudl  be  aettled 
ay  sgreement  between  the  loeel  antlioiiliae  and  the 
vaddtakm." 

By  section  .10  of  tho  sfiid  Gasworks  Clauses  Act, 
1971,  it  is  provided  {inter  alia)  that  "  whenever  the 
oadertakers  neglect  or  refuse  to  snpply  gas  as  by  this 
Act  required  to  all  or  mof  of  me  paUio  lamps  in 


\f  T.  B.  CoLQirnouir  TJai^  Btq., 
zister-at-Law. 


accordance  with  the  provisions  of  this  Act,  tbeyshall 
be  liable  to  a  penatlj  not  ewewiding  locty  ■MBfay 
for  each  defaalt." 
B^  section  20  of  the  Bichmond  Gas  Act,  1881 

(which  inconrarates  the  Gasworks  Clauses  Act,  1871), 
it  is  provided  that  "  the  charge  for  supplying  gas  to 
the  public  lamps  in  the  parish  of  Bichmond,  including 
the  providing:  Htid  use  of  such  lampe  and  all  proper 
lampjyosts,  lampit  ons,  burners,  and  fittings  connected 
therawith,  also  the  renewing  and  maintaining  the  same 
and  tiie  lighting,  cleaning,  and  extinguishing  the 
lamps  slmll,  on  find  from  tlie  thirtieth  day  <if  June, 
1881,  be  four  pounds  live  shillings  per  laiiip  per 
annum,  subject  to  an  incretuse  ur  red  ictioii  of  five 
shillings  per  annum  for  ever^-  increase  or  reduction  of 
tibteqionoe  per  one  thousand  cubic  feet,  to  the  ordinaxy  . 
consumer  within  the  said  pariah.  The  said  lamps  to 
be  lighted  from  soossfe  to  eautise,  and  the  banara 
used  therein  to  consume  not  less  ttaaflve  onUofaek 

of  gas  per  hour." 

Duiinp  the  period  between  the  1st  of  Oct^ilx^r, 
1590,  and  the  aist  uf  March,  the  company,  in 

pursuance  of  the  said  section  25,  supplied  gas  to  the 
parish  of  Eichmond,  the  duty  of  providing  for  the 
lighting  of  the  ptunbh  belonging  dunng  the  early  part 
of  that  period  to  the  vestry,  and  afterwards,  upion  the 
incorporation  of  the  borough,  to  the  corporation  as 
the  urban  sanitary  a&thotity. 

During  the  months  of  December,  1890,  and  January, 
1891,  it  mqnently  happened  timt  many  of  the  pabuo 
lamps  in  the  pHrish  of  Bichmond  were  not  kept 
lighted  by  the  company  from  sunset  to  sunrise,  and 
that  many  others  were  supplie<i  with  and  eonenmed 
less  than  iive  cubic  feet  of  gas  per  hour. 

For  the  potpose  of  this  case  it  was  admitted  that 
the  cause  of  the  mattsia  mentioned  in  the  last  pre* 
ceding  paragraph  was  that  by  reason  of  the  frosts  of 
exceptional  duration  and  severity  which  occurred  in 
the  said  mouths  of  December  and  January,  the 
aqueous  vapour  unavoidably  present  in  the  pas  was 
frozen  in  the  pipes  and  tliat  naphthaline  er^-stals  were 
deposited  therem,  and  that  by  flie  ioe  and  crystals  so 
formed  the  pipes  were  on  several  ooflaaions  stopped 
up  and  the  passage  of  the  gas  to  the  bomere  pre- 
vented. 

It  was  also  admitted  that  the  company  made  special 
eflFort  to  overcome  the  obstructions  al>ovo  mentioned, 
and  dnring  the  continuance  of  the  above-named 
periods  of  frost  employed  extra  labour  and  BpHfc 
lannB  sams  of  money  in  such  efforts. 

Th9  company  contended  that  they  were  en- 
titled for  the  period  aforesaid  to  bo  paid  Hm 
full  price  provided  for  in  the  said  2uth  sec- 
tion of  tiie  Kchiuund  Gas  Act,  1881,  without  any 
deduotion  in  respect  of  the  defioknqy  of  supply  and 
oonsomption  of  gas  above-mentioned,  and  wnihont 
having  to  make  or  allow  any  payment  to  the  corpora- 
tion, whether  by  way  of  damages  or  otherwise,  in 
respect  of  the  same ;  and,  further,  that  the  only 
remedy  of  tht^  corporation,  if  any,  was  to  proceed  for 
penalties  under  sectim  86  of  the  Gasworks  Claases 
4«t.  1871*  The  oorpontion,  on  the  other  hand,  con- 
tended Ibat  in  eases  m  wbicb  there  was  sneh  deficiency 
of  supply  or  consumption  as  aforesaid  tho  company 
were  not  entitled  to  reeover  the  fidl  statiitorj-  (  harge, 
but  could  recover  such  sum  only  as  might  he  fair, 
having  regard  to  the  supply  of  gas  actually  pro- 
vided. 

The  question  for  the  oonri  was  which  of  these  eon- 

tentions  was  correct. 

A.  J.  Ikim,  for  the  company.— Tlie  com]mny  are 
entitled  to  the  full  payment  providcnl  for  by  the  Act. 
Tbej  are  under  a  statutoiy  liability  to  supply  gas, 
Hid  are  thereby  placed  in  the  same  position  as  per- 


Digitized  by  Go£)gle 


THE  WEEKLY  REPORTER.     iho^.i^w      VqI-  xli. 

AYLEsroRD  V.  Great  WEsmit  Bailwat  Co.  Hioh  Cocbt. 


42 


Hion  Court. 


Mat  under  a  liaMlify  at  oomiiioii  hsw  to  do  certain 

acts.  Such  persons  are  released  holu  Hmt  liability 
if  b}'  reason  of  an  iinaToidablo  occurrenM  lacih  as  th<^ 
act  of  God,  th>'  pi  rftiriunnco  of  the  act  is  rendered 
impossible.  The  frost  in  tiiis  wise  was  such  an  un- 
avoidable occurri'iii-L' :  Jiu-tr  Wmr  (.'ommt/^**»nfrs  v. 
Adamton,  26  W.  £.  217,  2  App.  Cos.  7 13,  per  Lord 
OaJnu.L.OM»tp.  749:  s.c.  24  W.  B.  8T2.  i  Q.  B. 
D.  546,  per  Mellish,  L.J.,  at  p.  554.  The  proper 
remedy  (if  any)  i«  by  prf>cee<lings  for  penalties  under 
section  3<>  of  the  Gasworks  f'luuses  Act,  1^71  :  At!:in- 
8on  V.  Th'  \rwrti«tii  It  ml  (iattihtad  WaUrworki  Co., 
25  W.  R.  704,  2  Ex.  D.  I  ll ;  Valtanee  r.  FaBe,  82 
W.  K.  770,  13  a  B.  D.  lort. 

C.  A.  RntuU  for  the  cor^wration. — The  corporation 
are  entitled  to  %  ndnotion  in  respect  of  the  deficiency 
of  light.  Tbt^  an  aot  WWlring  to  enforce  a  claim  for 
damages  for  1»ieBc1i  of  llie  company's  obligation,  but 
tlxey  are  not  bound  to  pay  for  what  they  never 
received.  The  consiilcnitiou  far  which  the  compjuiy 
are  entitled  to  receive  the  £4  5s.  per  burner  is  that 
kbiey  sbaU  supply  the  specified  quantity  of  gas  to  the 
IwinMEt  and  mmd  it  alight  doling  the  specified  hours : 
section  25  of  the  Richmond  Gas  Act.  1881.  This 
they  have  not  done,  and  the  amount  payable  to  them 
■taonld  he  Mdnoedffv  fsnfow 

iLvTiiEW.  J.  -I  think  that  our  judgment  mu.st  be 
in  favour  of  the  gas  company.  The  question  is 
iriiether  they  must  submit  to  a  reduction  in  the 
fauq»  Burn  payable  to  them  under  the  Act  because  of 
an  oeoonence  whieh  it  it  admitted  was  unavoidable. 
The  Acts  require  that  the  company  shall  expend  large 
8Utu9  upon  the  manufacture  and  supply  of  giis,  and 
they  iXYit  to  Jo  this  upon  the  terms  stated  in  thf  Ai  ts. 
One  tcnu  is  ihat  they  shall  receive  £4  os.  per  burner 
per  annum.  \Wm  lordship  read  section  25  of  the  Act 
oi  1881.2  IheM  is  another  iamottant  clause'  which 
points  out  the  event  in  wbiob  xob  company  may  be 
treated  as  not  complying  with  the  statutory  condi- 
tions— that  is,  section  3G  of  the  Gasworks  Clausf's  Acta, 
1871.  [His  lordship  then  read  the  paragraphs  of  the 
case  as  to  the  effect  of  the  frost.]  The  condition  of 
the  weather  was  soflh  that  it  was  impossible  to  convey 
the  gas  to  the  boniers  by  the  ordinary  methods. 
Everything  that  tha  company  oodld  do  to  supply  gas 
to  the  lamps  was  done,  but,  owing  to  causes  over 
which  the  company  had  no  control,  the  gas  could  not 
reach  the  lamps.  It  was  said  that  by  virtue  of  this 
statute  the  company  had  entered  into  a  coutnict  to 
nqpllly  light,  and  that  if  on  any  oc-casion  the  lamps 
wefe  put  out  by  a  atorm  or  by  the  malicious  action 
of  any  person  the  oorporation  were  at  liberty  to  take 
notice  of  that  and  to  require  a  jiroportionate  reduction 
in  the  price ;  in  fact,  that  under  the  Act  the  com- 
pany were  bound  to  keep  all  the  burners  alight.  I 
think  that  that  is  au  unreasonable  oonstruotion  to  pnt 
vpaa  the  Act,  and  that  the  contention  of  the  com- 
pany is  correct. 

^  BbiksK,  J. — I  am  of  the  same  opinion.  At  first 
sight  it  seemed  unreasonable  that  the  corporation 
shoidd  bo  bound  to  pay  for  what  they  had  not 
receivetl  i\w  beuelit  of.  Hut  I  think  it  is  clear  that 
the  company  are  under  a  statutory  oblignition  to 
supplv  gas  and  the  neoessaiy  fittings,  and  if  they 
neglect  or  refuse  *'  to  do  eo  their  are  UaUe  to  a 
penalty  ;  and  the  corporation  are  bound  to  pay  for 
the  gas  at  the  rate  specified.  It  was  argued  that  if 
the  company  do  not  supply  to  the  buruera  the  full 
amount  of  gius  which  they  are  bound  to  supply,  the 
£4  5s.  may  be  in  some  way  apportioned.  I  think  that 
ia  not  ao,  but  that  the  obligations  an  iMfffmi'lfniti  one 
\rf  fha  company  to  supply  get  and  1ih»  oHmt  \j  ibe 
flcfpontion  to  pay  the  £4  5i.  The  oMe  trill,  tMn- 


fore.  be  remitted  to.  tike  nn^ira  wi&  ttit  eqnMian^ 

of  our  opinion. 

CVwe  remitUd  aca/rdiiufly. 

SoUdtMfl  for  the  Bidiniond  Gas  Co..  Smitii  & 

Solicitor  for  the  Corporation  of  Eiohmond,  F. 
Seaier,  Town  ded^  Biounond  (Surrey). 


Ayi.k-;!  nnii  r.  GnEAT  Westtrn  Kaiiavay  Co.  (a.) 

rnidice — Married  woman — Examination  at  to  propaiif 
-  "  Dator**—Onadg  OonH  Aiiat,  1889,  onl.  25. 

r.  52. 

J  married  vwnun  a'jaiuit  irhrrm  n  judgment  has  'i'*" 
obtained  is  within  thf  terms  of  ord.  25,  r.  52,  (/  fA^ 
CouNfy  Oamei  Btdu^  1888.  amf  may  is  oniaraf  (o 
for  seBaminafnM  « to  tohdfwi^  Ms  means  of  mUttfyins 
thtjudgmmd. 

Appeal  of  the  defandanta  from  an  order  of  tiie 
judge  of  the  Warwickshire  County  Court,  disduug- 

ing  an  order  that  the  pilaiutiff.  the  Countess  of  Ayles- 
ford,  should  attend  before  him  to  be  examined  as^  to 
whether  she  had  any,  and  what,  meaas  off  Mtil^png 
the  judgment  in  the  action. 

In  the  year  1889  the  plaintiff  brought  an  action  in 
the  county  court  of  Warwick  against  the  defendants 
to  recover  £50  for  the  loss  of  a  dog.  The  plaintiff 
was  nonsuited  and  oi-dered  to  juiy  the  costs  of  the 
action.  The  plaintiff  did  not  apjx  al,  and  bad  not 
paid  the  oosta.  The  defendants  obtained  tx  parte 
from  the  oonniy  oonrt  judge  the  aboTO-mentioaed 
order  for  the  examination  of  tiie  plaintUP  under  otd. 
25,  r.  .')2,  of  the  County  Court  Rules.  On  the  day 
api>ointtxl  for  the  examination  of  the  jdaiu tiff  objec- 
tion wa.s  takoi  before  tht>  county  court  judg''  by  her 
solicitor  that  the  plaintiff,  being  u  married  woman, 
did  not  come  withm  the  words  of  the  rule,  and  that 
the  order  was,  therefcne.  bad.  The  county  oourt 
judge  upheld  the  objection,  «ikI  dbohnrgel  the 
order. 

The  defendants  appeal e<l. 

Ord.  25,  r.  52,  of  the  County  Court  Rides.  1SSJ>,  is 
as  follows :  "  When  a  judgment  or  order  is  for  the 
recovery  or  payment  of  mon^,  the  pctrty  entitled  to 
enforce  it  may  apply  to  the  court  or  a  judge  for  an 
order  that  the  debtor  liable  under  such  judgoMnt  or 
order  bo  orally  examined  a.s  to  whether  any,  and 
what,  debts  are  owing  to  the  debtor,  and  whether  the 
debtor  has  any,  and  what,  other  property  or  means  of 
satisfying  the  judgment  w  order  before  a  judge  or  an 
offioar  of  the  court  aa  the  oonrt  or  s  jodge  ahall 
appoint" 

LytteUon,  for  the  defendants.  -The  oom^  court 
judge  was  wrong  in  discharging  the  order.   He  acted 

on  the  authority  of  <SVof?  v.  .1/,  :?r,  W.  R.  67,  20 
Q.  B.  D.  120  ;  but  his  attention  was  nut  chilled  tii  two 
later  ca-ses  v.  Ilodijst.n,  :3S  W.  Ti.  (iS,  24  Q.  B.  D. 

103,  and  i'e//o»  Brothers  v.  Harriton,  [1892]  1  Q.  B. 
1 18, 40  W.  B.  Dig.  181  ,in  whicbtheqaeatMn  of  a  married 
woman's  liabilities  on  a  judgment  reooTered  against 
her  was  discussed.  These  ca.ses  show  conclusively 
that  a  married  woman  may  Ix-  "  a  debtor  liable  under 
a  judgment  or  order,"  and  therefore  the  order  for  the 
plainHlPa  examinatiom  waa  iig^7  made  and  oogfat 

(a.)  Reported  by  F.  O.  RoBixaox,  Eaq.,  Baxriatet- 
at-Lftw. 
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lol  to  1mit0  IwMi  dimlwiyJ. 

the  coort.l 

E.M.I*olktekiT.  IVOka  C%i%  with  him),  lor  the 
plntf. — An  oraer  mdi  u  i»  adnd  for  fat  fU*  ease 

can  '  Illy  111'  madp  against  a  "debtor."  A  married 
woman  cannot  be  a  debtor  withiu  the  words  of  the 
rule:  In  rc  (iardiuer,  Kx  jtartr  C<jul$on,  36  W.  E.  H2, 
■iQ  g.  B.  D.  249.  The  effect  of  ScoU  v.  MorUtj  has 
not  been  altered  by  the  later  dedsions. 

HealionlBRed  to  JrwaiY,£deHt  35  W.B.  fill, 
lsaB.D.  588. 

Wrioiit,  J. — I  am  of  {>piniou  that  this 

dmtij  within  the  langaan  of  the  rule.  A  

woBtn  is  not  •  Mbmr  for  all  purposes  and  in  all 

senses,  but  she  is  a  debtor  liable  to  tne  extent  of  her 
sepuate  c-state.  I  think  that  the  language  of  Lord 
Biber  in  IloUhy  v.  IIikIijboh  is  distinctly  in  point. 
That  case  was  decidi-*!  ou  ord.  42,  r.  32,  of  the 
Supreme  Court,  the  languago  of  whidl  is  idwitiw^ 
with  thia  county  court  rule. 

Bbcce,  J. — I  am  of  the  same  opinion. 

Apftal  atUnoed. 

Solicitors  for  the  pUintiff,  Sharjie,  Parktr,  Prit- 
'■har^i.  tt-  Jiarham,  for  Ilu'jhes  <t  Mtuier,  Coventiy* 

Solicitor  for  the  defmdants,  R.  li.  Nelton. 


Ittmt  of  l4nAi0. 


Rom  C.  A.  (England).  March  28,  1892. 

Tayxor  f.  Russell,  (a.) 
Mortgt^ — Priority— Tadleinff. 

In  Novf  inh'.  r ,  1S62.  f}it  S.  Irii.itef  i  morifjn'itd  ctrimn 
t,  incli"/ni'/  (he  piea;  in  •question,  tu  L.,  but  by  tomt 
^th'  titU  d«m  oj  the  piece  remained  with  the  8. 
In  Jaiumrif,  1883,  the  survivor  of  the  8. 
tnuleei,  iogMar  with  the  temnt  for  life,  con^ryed  this 
piffr  V,  T.t  «mi  Ac  reorivwl  fht  Mtfe  deaU. 

T.,  t;»  Ft^rwtrjf,  1668.  mortgaged  Utit  piece  of  iund  to 
the  apjteUunti,  hitt  fj|«  Mtfc  wAtcA  Ac  pNiportiil  to  citoio 

ivoi  a  forrfrrij. 

In  Oetftbtr,  1887.  T.  nwirtgaged  the  same  piece  of  land 
to  ohoutiag  t»  Am  ahdrad  the  rea2  iitU,  and  handuig 
evir  the  real  title  deed$. 

R.,  h'irit)//  aftrri'ards  di»n>rfrefl  that  there  teat  an 
r>uttiand{n(i  jnort'/ai/r  in  ilie  r< j>re«entativet  of  L.,  atked 
(htm  Ut  releate  the  pitxe  of  html  from  the  mortgage  debt 
tecured  by  the  indenture  of  Siovember,  1862,  and  to 
tontfey  the  legal  etiate  to  the  S.  trutteeo  diteharged  from 
the  mortgage  debt,  upon  the  expreu  eondiOon  thiU  they 
thoaU  wereupon  convey  the  legal  ettaie  to  R,  This  wae 
tarried  out. 

Held,  that  R.,  thus  getting  iu  the  legal  estate,  vxis  not 
to  be poetptmeil  to  th  j>rii>r  e'jiiitable  mortgagee. 

JieeieiM  of  the  Court  of  Appeal  (renortod  39  W.  £, 
81,  [1891]  1  Ok.  8)  o^mMtf. 

Iliis  was  an  appeal  from  ft  dooision  of  the  Coart  of 
i^oeal  (Sir  James  Hannen,  and  Bowen  ami  Scy, 

tjJ.),  reported  39  W.  E.  8  [1891]  1  (3h.  8. 
The  facts  are  given  very  fully  in  flM  jodgmMlts 

and  in  the  report  in  the  court  below. 

Haldane,  Q.C.,  and  Lrirtt,  Q.C.,  for  the  appellants. 
— Legard's  trustei  s  lia<i  no  right  to  convey  in  thia 
way.    The  mortgagees  could  have  released,  but  only  in 

(«.)  Beportsd  by  CsMJuaa  H.  ORAmnr,  Bsq.,  Bm> 


fnoorof  fhoao  oniaflad  to  iSio  sqiuty  of  redemption. 

Tou  cannot  by  any  bargain  with  a  stranger  get  rid  of 
notice.  Legard's  trustees,  though  innocent,  were 
committing  a  breach  of  duty.  The  estate  is  in  the 
mortgagees  merely  as  security.  Beyond  his  security 
a  mortgagee  is  a  tmstee.  If  he  goes  into  possession 
he  has  to  account  for  rents,  &c.,  as  trustee,  or  if  he 
sells  wrongfully.  The  appellants  are  entitled  to 
insist  on  an  Cistoppel.  The  Surtoea  trnsteSB  WSn  not. 
eatitlod  to  prefer  one  to  another. 

The  following  cases  wero  cited  or  referred  to :  Seton. 
▼.  Sfads,  7  Yes.  265,  273;  Thimtbrouah      AiAcr,  S 
W.  &  Tod.  L.  C,  Wb.  ed.,  1186 ;  JVolfAtsoii  t.  Cbtrfee,. 
3  W.  E.  2,  3  Drew.  3 ;  ThoruVo,  v.  Court,  3  De  Q.  M. 
&  G.  293,  2  W.  E.  Dig.  49;  Jlurpham  v.  S/iacklock,' 
30  W.  R,  49,  19  Ch.  D.  207.  214  ;  Mmnf'ord  v.  Sto- 
liivciMer,  22  W.  E.  833.  L,  E.  18  Eq.  oOG ;  Con/  v. 
JJ>/r,  ,  1  Do  G.  J.  &  S.  1 107,  12  W.  E.  Ch.  Dig. 
61  ;  C'olyer  v.  iVncA,  d  IL  L.  Obs.  90d,  928,  5  W.  B. 
Dig.  255  ;  Jenm'nae     Jordan,  30  W.  B.  989,  6  App. 
Cas.,  i>or  Lord  Blatlcbum,  p.  714;  Dixon  v.  Mvrl  Jt- 
<to»,  21  W.  E.  178,  L.  E.  8  Ch.  155,  161 ;  Roberts  v. 
On^  6  W.  B.  773,  24  Bsav.  223. 

J.  S'  M  r,  ..n  and  JBMficjcir,  for  the  reqwudsnto,  wen 

not  heard. 

The  House  took  time  for  consideration. 

March  28.— Lord  Hekscuell. — The  question  raided 
in  this  action  is  whether  the  appellants  are  entitled  to 
a  first  ohar^  as  mortgagees  of  certain  hereditaments 
comprised  in  an  indaimire  of  mortgage  dated  the 
15th  of  Feliruan,-,  1S83.  The  learned  judse  who 
tried  the  action  declared  them  to  bo  so  entitled,  but 
his  decision  was  n  vci-sed  by  the  Court  of  Appeal. 
The  case  is  one  of  that  unfortunate  class  where  one 
of  two  imiooent  parties  must  suffer  from  the  fraud  of 
ft  pOTiOtt  witii  whom  th«y  hare  dealt  Thomaa 
Toward,  whose  frauds  have  led  to  this  HtigatUm, 
excctited  on  the  l')th  of  February,  1SS3,  an  iiidfiiture 
of  mortt^ii^rc  eonvcying  to  the  appi>Ilant-s  the  ]:roj>erty 
now  in  <jiu  >ti!in  t<j  sr<:uii'  an  advance  of  £2,r>00.  The 
title  whicii  he  purjwrted  to  show  was  a  deed  of  con- 
veyance of  the  property  to  himself  from  the  trustees 
of  one  Bamnel  Smithson.  The  simBftturss  <d  the 
trnsteeb  were  in  fSot  forgeries,  ana  the  land  hftd 
never  formed  part  of  the  Smithson  Estate.  The 
appellants  were  oontent  to  take  the  title  without 
further  inquiry  because  they  had  shortly  before 
become  the  mortgagees  of  certain  other  heredita- 
ments in  the  same  neighbourhood,  conveyed  ^  to 
Toward  by  Smithson's  trustees,  and  had  then  in- 
vestigated the  title,  and  had  no  reason  to  suspect  that 
the  forged  deed  was  otherwise  than  genuine. 
Thomas  Toward  had  in  fact  acquire-d  the  land  in 
from  the  trustees  of  Eooert  Surtees  by  a 
dated  the  30th  of  Januaij,  1883.  On  the 
20ih  of  Oetober,  1887,  he  mortgaged  ft  to  the  respond- 
ent, Artliur  Henry  EuRsell,  to  secure  an  advance  of 
£2,500,  showing  in  his  abstract  tlie  real  title  and 
handing  over  the  deeds  to  the  rLsjmndi'nt.  I  have 
said  that  Thomas  Toward  had  acquired  the  land  by 
oonveyance  from  Surtees'  trustees,  but  he  did  not  in. 
fact  obtain  the  legal  estate,  although  so  &r  ao 
appeared  from  the  oonTcyanoe  and  ahstraot  of  title  he 
did  so.  By  an  indenture  datodl^  19th  of  November, 
1862,  the  trustees  under  the  will  of  KoUi  t  Surtees 
had  conveyed  a  considerable  quantity  of  land,  includ- 
ing the  piece  in  question,  by  way  of  mortgage  to  Kir 
Fiands  Legsid  to  seeme  the  sum  of  £9,000  and 
interest.  Inis  mortgage  was  outstanding  at  the  date 
of  the  oonveyanoe  to  Toward,  and  was  apparently 
overlooked.  The  result  was  this,  that  although  both 
the  appellants  and  the  respondent  Busseli  thought 
flM7  had  ohtainad  tim  Isgai  mMbb,  nmOna  of  tfa«n. 
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laid  in  ha/t  done  wo.  But  inannadh  at  the  date  of 
Itis  conveyBsce  to  the  appoDanta,  Toward  had  aa 
equitable  estate  snbjeot  to  the  mortgage  to  Sir  F. 
Legard,  the  appellimts  obtained  a  good  equitable 
title.  And  their  title,  being  of  earlier  date  than  the 
'liguitable  title  of  the  re^>ondent  Eoasell,  would  tm- 
doobtediy  on  that  groond  have  had  the  prioritar  bat 
for  wlnt  ndMeqaently  lu^ipeiied.  I  aay  Una,  of 
course,  ^tait  irom  the  question  of  negligence,  on 
which  ground  also  the  respondent  contends  that  the 
JlppellfintH'  security  must  be  postponed  to  his. 

t\'hen  Toward's  frauds  became  known  the  respond- 
ent RusscU,  having  Moartoined  the  existence  of  the 
imtstauding  mortgage,  apnroaohad  the  layiwaMlatiiuM 
mSheV.  Le^ud,  azid  applisd  to  them  to  rdtMe  tiie 
land  in  question  from  the  mortgage  debt  secured  by 
the  indtiuture  of  November,  1862,  and  to  convey  or 
cause  to  be  conveyed  the  legnl  estate  in  the  same  to 
fhe  respondents.  Sir  F.  Le^rd's  representatives, 
being  satisfied  that  th«  xenunnder  of  the  property 
oompiriaed  in  the  mortgage  waa.  infficunt  seovri^  for 
tiie  mm  dne  to  fhem,  agreed  to  take  fUa  oonne.  It 
was  accordingly  arranged  that  they  should  convey  the 
legal  estate  to  tho  Surtees  trustees  discharged  from 
their  mortgage  df^bt ,  ujioii  the  express  condition  that 
they  should  thereupon  convey  the  legal  estate  in  the 
nranises  comprised  in  the  respondents'  mor^pigtt  to 
{hm.  The  Sniteea  tmateee  aaaontod  to  this  airange- 
nent,  wludi  was  aooorffingly  oanied  ont  by  two 
Indentures,  By  one  of  the  21st  of  November,  1888, 
the  Legard  trnstees  conveyed  to  the  Hurtoes  trustees, 
who  in  turn,  by  an  indenture  of  the  26th  of  Novem- 
ber of  tlie  same  year,  conveyed  to  the  respond^ts. 
!nie  resiK)ndcnt8  thus  became  possessed  of  the  legal 
«atato  in  the  premises  oomprieed  in  their  mortgage, 
and  it  is  on  this  (apart  from  the  question  of  negligence 
to  which  I  have  already  alluaed),  that  they  base 
their  claim  to  priority  over  the  appellanta  whoso 
cquitahia  iutsnsfc  was  prior  in  point  of  tinia  to  their 
own. 

It  is  not  disputed  tiiat  fhe  doctrine  of  ^qvikf  is 
well  settled,  "  that  a  man  who  has  honS  /iae  paid 
inoney  without  notice  of  any  other  title,  though  at 

the  time  of  the  piiynicnt  he  as  jmrchaser  gets  nothing 
but  an  equitable  title,  may  afterwards  get  in  the 
legal  title  if  he  can,  and  may  hold  it,  though  during 
the  interval  between  the  payment  and  the  getting  in 
«f  the  1^S*1  title  he  may  naTe  had  notice  of  some 
prior  dealing  inconsistent  with  the  good  faith  of  the 
dealing  with  himself."  I  am  nsing  the  language  of 
Lord  Selbonn"  wlieii  delivering  the  opinion  <if  the 
Judicial  Cunuiiittee  in  the  case  of  Blackwimi  v. 
London  Churttreil  Bank  of  Australia,  22  W.  R.  419,  L. 
B.  0  P.  C.  02.  It  U  said  that  then  ia  Muxafted  ui>on 
^ds  nde  of  eciuity  tids  ezoeption,  liiat  l£e  possession 
of  the  lopfjil  estate  cannot  be  insisted  upon  as  against 
a  prior  equitable  incumbrancer  where  it  was  obtained 
from  one  w)jo  held  it  niorely  as  trust<'e.  The 
language  of  the  lato  Master  of  the  Bolls  in  liar  pita  m 
V.  Shacklock  was  stronfjAT  Klicd  on  in  support  of 
this  view.  His  woxds  ware:  Nothing  ia  better 
settled  than  that  yon  oaamot  make  use  of  ue  doctrine 

of  tithuht  in  nmifraiji'i  1iy  getting  in  a  legal  estate 
from  a  bare  trustee  after  you  have  received  notice  of  a 

J)rior  equitable  claim."  It  is  not  necessary  for  your 
ordships  to  determine  whether  this  view  is  in 
•OOOfldance  vrith  the  authorities,  but  L  am  oontsat  to 
aasoinA  it  to  be  wdl  founded.  Where  ywpenoii  in 
iriunn  tiie  legal  estate  is  Tested  stands  in  the 
VSlation  of  tiustoe  to  the  prior  incumbrancer,  it  would 
Oettainly  be  strange  if  a  subsequent  incumbrancer 
with  notice  of  these  facts  could  secure  any  advantage 
1^  obtaining  a  conveyance  of  the  legal  estate  to 
himselfi 

The  f^psUanto  put  their  cmo  in  this  w»y.  Thsgr 


say  that  by  tiie  indsntmm  of  asortgage  of  Febrassy, 

1883,  the  equity  of  redemption  which  had  passed  to 
Toward  by  the  deed  of  January,  1883,  became  vested 
in  them,  and  that  they  thus  had  an  equibible  estate 
in  fee  simple,  subieot  to  the  mortgage  to  Legard. 
And,  further,  that  loward,  as  bl ll  WlWil llllindf  wil tht 
Surtess  trostses,  was  entitled  to  n  oanvmnea  at  As 
legal  ostato  of  ttie  property  ib«ed  fhwi  As  nocteags 
of  November,  lH(i2,  and  tli:it  this  right  passed  to 
them.     These  propositious  are  not  open  to  contest. 
Their  next  position  is  that  when  the  legal  estate 
became  vested  in  the  Surtees  trustees  by  virtue  of  the 
conveyance  of  the  21st  of  November,   1888,  they 
beoama  tmstsss  of  it  for  the  snpellantB,  and  that  tbs 
reepondenls  lurrs  thus  obtahaMTliM  legal  estate  fran 
bare  trustees  who  were  Imund  to  convey  it  to  the 
appellants.    But  for  the  circumstances  under  which 
thiit  conveyance  took  place,  this  might  well  be  so. 
But  it  must  be  taken  as  proved  that  the  legal  estate 
was  oon^syed  to  the  trustees  of  Surtees'  wfll  at  the 
request  of  the  respondent  Bossdl,  "  aadonly  upon  ths 
tenns  and  express  condition  agreisd  to  between  iSisia, 
the  said  tniatees  and  the  successors  in  title  of  Sir  F. 
Legard,  that  they  the  said  trustees  would  immediately 
thereafter  convey  the  said  premises  and  the  legal 
estate  thsrstn"  to  him.   The  representatiTSS  of  air 
F.  Lsgud  being mder  no  oUigation  to  ooim(y  totts 
Snrtees  trustees,  ^nd  having  made  the  conve^snoe 
only  on  the  condition  and  for  the  purpose  mentioned, 
the  learned  counsel  for  the  appellants  were  f<  irced  t  > 
admit  that  their  clients  coulci  not  successfully  have 
invoked  the  aid  of  a  court  of  equity  to  compel  a 
oonTsraiua  to  themselves.  Thsr  eqnaUy  f  siled  to 
sstabnsli  that  the  appellante  ooald  hkre  obCainsd  an 
injunction    to    previsut    the    conveyance    to  the 
respondent.    Whether  there  was  to  l)o  n  conveyance 
tri  tho  Surtees  trustees  or  not  was  a  nipr<>  questii  in  of 
the  machinery  by  which  the  arrangement  between  the 
respondents  and  Sir  F.  Legard's  representatives  was 
to  oe  oanied  ont*  and  I  am  of  opinion  tbat  tke  matter 
must  be  dealt  with  upon  the  sane  footiiw  as  if  ths 
conveyance  had    been   made  direolty  nOtt  thoss 
representatives  to  the  respondents. 

The  controversy,  therefore,  resolved  itself  into  this  : 
Was  there  anything  in  the  circumstanoe  that  the  legal 
estate  was  obtained  liRMn  Logard's  representatives, 
whiob  pnolndes  thff  HWPOndontB  &on  ^i^w^nj^  the 
benefit  of  it  as  against  fte  appdlanta  ?  It  was  oon* 
tended  on  their  belialf  that  inasmuch  as  they  were 
the  owners  of  the  property  subject  to  the  mortgage, 
Lcgurd's  representatives  were  trustees  for  tbem,  and 
that  in  conveying  to  the  respondents  without  con- 
sideratioB  tibqr  were  guilty  of  a  brsaoh  of  trust  to 
wbioh  ho  mw  n  party ;  that  if  they  were  satisfied  with 
less  than  the  entire  property  comprised  in  thor 
security,  it  was  only  to  tho  appeUant^  that  they  could 
lawfully  release  any  part  of  it.     No  atitbority  was 
cited  for  the  proposition  that  a  mortgagee  is,  subject 
to  his  security,  a  trustee  of  the  legal  estate  for  the 
mortgagor.    The  rights  of  n  mortgagor  are,  no 
doubt,  well  establiRhe<l  in  a  court  of  equity.  He 
may  redeem  flie  mortgage,  and  no  dealings  with 
the   property   by   the  mortgagee,  save   a  convey- 
ance imder  the  power  of  sale,  can  deprive  him  of 
this  right.    But  it  is  quite  a  different  proposition, 
and  one  which  I  think  is  wholly  untenable,  to 
assart  that  a  mortgagee  ia  trastse  lor  the  nortge^or. 
It  is  admitted  that  a  mortgagee  may  create  such 
estates  as  he  pleases ;  he  may  convey,  by  way  of  sub- 
mortgage, to  whom  and  in  as  many  parcels  as  he 
pleases.    This  seems  to  me  to  show  that  Logard's 
representatives  cannot  be  rwuded  as  holding  the 
Isgal  estate  as  trnstees  for  tiie  •ppeUanto.   u  the 
ooeivciyMeatotfae  Mepvndtanliinw  ft  bweMiL  of  trast 
OD  the  part  of  Lsgvvt  nfmeatetivM,     agninat  tHo 
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appellants,  they  oould,  I  presume,  baTo  oonie  to  a 
ooart  of  equity  for  an  injunction  to  prevent  the  oon- 
rnpac*  beans  •zaantod.  But  had  toqr  done  ao  the 
MiirarinniUrsaraly  hftwbean,  **Ooom  and  Mdeom; 

tiitt  if«  the  right  which  you  possess,  and  you  are  not 
entitled,  whilst  abstaining  from  the  exwcise  of  that 
right,  to  restrain  the  appellants  from  dealing  with 
tike  legal  estate  vested  in  them."  I  am  quite  unable 
t»  sec  that  Leeard's  representatives  committed,  as 
It  the  eaneilenti,  Mqr  breaoh  of  tniat  or  other 
•  of  ifiildi  ttwy  Bze  m  a  poaitiaa  to  complain, 
lis  being  so,  the  respondents,  in  taking  the  oon- 
tcyaace.  were  not  parties  to  any  breach  of  trust  or 
other  wrong.  The  case  is  fi  novel  one.  But  I  do  not 
tlnak  that  the  appellants  have  broagbt  themselves 
vttia  any  established  exception  to  ^e  mle  that  a 
■Imfnnnt  inomnbmimr  «ino«t  notice  who  haa  got 
n  ^  hgnl  ealate  may  hold  it  aa  against  one  wboae 
equitable  title  is  prior  in  point  of  time.  And  I  am 
unable  to  see  any  oquity  in  the  appellants  entitling 
them  toimist  thiit  the  respondents  shall  not  enjoy  the 
sdvantage  derived  from  the  poaeeesioa  of  the  legal 
«tate. 

The  view  which  I  take  renders  it  unnecessary  for 
me  to  express  an  opinion  upon  the  other  nouod  upon 
which  the  respondent  raliaa   ^il,,  tiw  aOmed  M|^- 


gence  of  the  appellants. 
I  am  of  opinion  that  the  judgment  of  the  court 
xiffat,  and  that  thia  appeal  ihoold  be  dia- 
I  with  ooeta. 


LofdMACSAonTEN.— There  are  no  facts  in  dispute 
in  fhii  case,  tliouph  much  is  left  to  inference  and 
OOi^ectnre,  which  the  appellants  might  have  cleared 
m  tt  they  had  thought  fit  to  do  so.  The  anthor  of 
taeflaaohief  which  haa  given  riae  to  the  pment  oon- 
liofeny  waa  one  Thonaa  Toward,  of  ShildoD,  in  fhe 
county  of  Durham,  a  builder  by  trade,  and  a  man  ' 
certainly  of  more  ingenuity  tlnin  honesty.  Toward  j 
absconded  some  time  in  the  yefir  ISSS,  the  precise 
date  is  not  given,  but  it  was  stated  at  the  bar  that  it 
vas  in  the  month  of  August — and  thereupon,  or 
•hortlr  afterwards,  be  waa  daobuMd  bankrupt. 

On  Toward**  disapp^ranoe  it  waa  diaoovwed  fhat 
hf-  ba»I  oontrived  t«  mortgage  a  small  property  in 
the  to^vn  of  Old  Shildon,  twice  over  for  its  full  value, 
first  to  the  appellants,  nnd  then  to  the  respondent 
BnweU,  a  aoUotor  in  York,  who  is  intereatea  in  the 
■MKtigaga  on  hia  own  account,  and  on  aoooont  o(  his 
partner,  the  respondent  Mackay. 

Hie  property  belonged  at  one  time  to  a  gentleman 
«>f  the  name  of  Surte*^,  who  died  in  Is.jT.  ^fr. 
Bm^ees  devised  his  real  estate  in  strict  settlement. 
The  tr  istecs  of  the  will,  who  were  devisees  to  ufes, 
had  under  the  will  powers  of  aale  and  mortgage,  and, 
ai  inddeotal  thereto,  power  to  revoke  the  naea 
deelared  by  the  will. 

On  the  30th  of  January,  1883,  the  surviving 
Unstee  of  Surtees'  will,  with  the  eoncniTonco  of  the 
tenant  for  life,  conveyed  the  jiroperty  in  question, 
together  with  a  plot  containing  820  sauare  yarda, 
auJaag  in  all  2a.  2r.  In.,  to  Toward  in  fte,  ia  «»• 
iiden^on  of  £1.000.  and  the  title  deeds  of  the 
property,  which  it  seems  Mr.  Surtees  had  ao^uind  by 
purchase,  were  humled  over  to  him. 

In  April.  Toward  conveyed  the  .S2()  square 

yatds  to  the  trustees  of  a  Methodist  chapel.  Ho 
oaflt  some  bouses  on  the  reat  of  the  property,  and 
•ertgaged  it  more  than  oooe.  Ultiinatdyt  on  the 
lOfh  of  October,  1887,  he  conveyed  it  to  Rnnell  by 
way  of  mortgage,  for  the  purpose  of  se  curing  an 
advance  of  £2,^0*),  out  of  which  a  prior  mortgage 
l  ad  Ix  .  n  discharged.  On  the  occasion  of  this  mort- 
tniKe  to  Jiuasell  the  title  waa  oarefolhr  investigated, 
■M  on  the  completion  of  the  traaaaetion,  the  title 


deeds  of  the  property,  which  had  been  iu  the  handa 
of  Russell's  firm  on  behalf  of  the  prior  mortgagt>e, 
were  retained  and  held  by  him  on  behalf  of  himf^lf 
mod  Mackay,  and  in  his  hands  they  have  Tamainad 
ever  since.  Not  onl^  had  Russell  no  notice  of  any 
prior  charge,  but  it  is  dear  that  no  skill  or  diligence 
on  his  part  could  have  detected  aaj  flaw  or  defect  ill 
the  title  furnished  to  him. 

The  circumatanoea  attendinp^  the  mortgage  to  the 
appellanto  an  mon  bitaratiQg.  On  the  27tiL  of 
April,  1881,  Toward,  who  waa  then  repreaented  by 

tt   resjdctalile  firm  of  solicitors,  mortgaged  to  the 
appellants  a  house  in  the  village  of  New  Shildon, 
known  as  No.  1,  St.  John's-road,  which  the  tnxstoea 
and  the  beneficial  owner  imder  the  will  of  a  Mr* 
Smitbson  had  conveyed  to  him  byaa  indenton,  dated 
the  2l8t  of  ▲ognat,  1878.    It  seeuw  tikat  on  the 
oooaaion  of  tidt  mortgage,  Toward,  with  an  eye  to 
future  business,  took  the  precaution  of  keeping  a 
copy  of  the  conveyance  to  him.    In  January,  1883, 
when  he  was  in  treaty  with  fhe  trustee  of  Surteee' 
will,  he  applied  to  the  appellants  without  the  inter- 
vention of  a  solicitor,  for  on  ailvanoe  of  £2,900  on  the 
aecotity  of  the  proper^.    The  appellants  through 
their  solicitors  askea  wr  an  abstract  of  title.  He 
furnished  them  with  an  abstract  of  a  deed,  purporting 
to  be  dated  the  3rd  of  November,  1882,  and  to  be  a 
conveyance  to  him  from  the  Smitbson  trustees,  and 
the  beneficial  owner  under  Smithaon's  will,  in  oon- 
aideration  of  £1,500.    The  ^ipellants  through  their 
solicitors  then  desired  to  compare  the  abstract  with 
the  deed  abstracted,  and  Toward  produced  to  them  a 
document  in  the  form  of  a  deed,  which  ho  had  fabri- 
cated, by  taking  everything  except  the  parcels  and 
the  date  from  his  cony  of  l£e  oonvevance  of  the  2l8t 
of  Augoatt  1878)  ana  iiwiiilimj.  aa  me  parcels  a  de- 
scription more  or  leaa  aoeurate  of  the  property  which 
ho  waa  purchasing  from  the  trustee  of  Surtees'  will, 
ami  forging  thereto  the  names   of   the  Smithson 
tiu.stecs,   and   the  name   of  the  beneficial  owner 
under  Smithson's  will.    Beyond  comparing  the  ab- 
atcact  with  the  forged  deed  the  appellants  made 
no  iavaatigatiou  of  Toward's  allif^  title;  they 
made  no  mquiry  for  the  purpoee  of  aaoertaininff 
whether  the  property  formed  part  of  the  estate 
devised  by  Smithson's  will,  nor  <lid  they  call  for 
the  production  of  the  earlier  title  deeds,  although 
the  forged  deed  on  the  face  of   it  referred  to 
a  covenant  to  be  executed  by  the  beneficial  owner 
under  Smithaon's  vrill  for  tbo  production  of  title 
deeds.   According  to  their  own  account,  they  were 
favourably  itiijjressed  hy  the  shortnes.s  of  the  title, 
and  they  were  satistiod  that   the  property  which 
Toward  oifered  them  in  the  town  of  Old  Shildon 
waa  part  of  the  Smithaon  Estate,  because  they  had 
been  aaenred  by  IPoward'a  aolioittwa  on  the  prerloua 
occasion  that,  "  as  a  fact,  the  greater  port  of  New 
Shildun   was  Luilt  upon   land   sold  off   by  Mr. 
Smithson." 

The  mortgage  to  the  appellants  was  dated  the  l.jth 
of  February,  1883,  ana  it  is  not  disputed  that  it 
Operated  to  paea  the  eetate  and  intraeat  which 
iWard  had  aoqniied  on  the  80lh  of  Jannsry  pre- 
ceding. 

The  appellants  and  the  respondents  each  supposed 
that  their  ow^i  mortgage  was  a  fir?*!  tharge,  and 
protected  by  an  assurance  of  the  legal  estate.  It 
turned  out,  however,  that  the  legal  estate  was  out- 
standing, although  the  fact  had  eacaped  notice  until 
after  Toward's  disappearance.  Tt  aeeraa  that  on  the 
19th  of  November,  1802,  by  a  deed  of  that  date  the 
Surtees  trustees,  with  the  concurrence  of  the  then 
tenant  for  life,  had  conveyed  the  property  aften^-ards 
Bold  to  Toward,  together  with  other  property  of 
mnoh  greater  value,  to  one  ffir  Ftanoia  lisgardinfee 
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"by  way  of  mortgage  for  tho  ptirpoHc  of  securing 
£9,000,  of  which  £.t,()00  waa  paid  off  in  18K7.  By 
some  oversight  the  title  deeds  of  the  property  after- 
wards comprised  in  Tofwazd's  paronasc  were  not 
handed  over  to  the  mortgagee,  and  the  fact  that  the 
propfrty  was  in  njortgage  was  overlooked  when  it 
was  8ol<I  and  cr)nveye<l  to  Toward. 

After  Toward's  disappearance,  Kusst'U  U  >ok  posses- 
sion of  the  property  in  question  in  this  action  under 
or  by  virtue  of  his  mortgage,  and  then  finding  that 
fhe  appellants  cUnmed  priority  under  a  mortgage  of 
farlicr  dnto,  ho  ;ii>plir(l  to  tho  tnisteos  of  Sir  Francis 
Tjt'ganl 'rt  will,  in  whiuu  tho  inortgiitjo  of  1802  was 
thei}  vested,  aud  iiidneed  (In  [ii  t  j  < mivi'V  the  j)ro- 
perty  to  the  Surtees  trustees  upon  the  ox]>ress  condi- 
tion agreed  to  between  tbem  and  the  Surtees  trustees 
HtMt  the  Surtees  trustees  woidd  inmediately  there- 
dNwr  convey  tbe  estate  to  him.  Tliis  arrange- 
ment, the  terms  of  which  are  not  in  dispute,  was 
carried  out  by  two  dee*^ — a  conveyance  of  the  21st 
of  November,  18SS,  from  tho  Legard  trustees  to  the 
Surtees  trustees,  with  tho  consent  of  tho  tenant  for 
life  under  >Surtoos'  will,  and  a  conveyance  of  the  26th 
of  Norember,  1888,  from  tba  Snitteee  tmstees  to 

BuSBfl]]. 

It  is  admitted  that  by  this  transn -tioii  Russell 
acquired  the  legal  estate;  and  it  is  nut  iiisj)uted  that 
an  equitable  mortgagee  who  has  udvanii  d  his  money 
without  notice  of  a  prior  equitable  mortgage  may 
gam  prionty  by  getting  in  the  legal  estate  unless  the 
circumstanoes  are  such  aa  to  make  it  inequitable  for 
him  to  do  so,  as  would  bfl  the  case,  for  example,  if 
the  legil  t  stato  wore  held  upon  exjtross  trusts  or 
according  to  recent  authorities,  if  it  were  vested  in  a 
satisfied  mortgagee. 

The  mere  fact  that  tho  subsequent  inoumbraaoer 
has  notice  of  the  prior  inoumbranoe  when  he  gets  in 
the  legal  estate  counts  for  nothing.  "  It  is,"  as 
liOrd  Hardwicko  says  (2  Ves.  .574),  "  the  very  occa- 
^n  which  shows  tho  m  i.i  y>it y  nf  it." 

It  is  therefore  incumbent  iijx>n  tlie  apjii-lhuit-*,  who 
were  the  plaintiil's  in  the  action,  to  show  tliat  Ttnss^.ll 
aeted  inequitably  in  getting  in  the  legal  estate,  or 
that  there  is  some  equity  which  prevents  him  from 
availing  himself  of  its  protection. 

In  considering  the  circumstances  under  which  the 
legal  tstati'  was  got  in,  it  would.  I  think,  hi'ti  mistake 
to  attribute  to  the  persons  coucern'.'d  in  the  transac- 
tion tiie  knowledge  which  wo  now  pos^e--s,  whether 
the  poaseasion  of  that  knowledge  would  or  would  not 
have  afltetod  their  position. 

The  first  qupstion,  in  my  opinion,  is,  Wli.it  did  the 
Tyegard  trustees  know  about  the  facts  (if  tliu  case  ['  It 
is  n  it  alleged  in  the  pleadings  or  in  the  evidence,  nor 
has  it  been  suggested  at  tho  bar,  that  they  knew  any- 
jthing  about  the  appdlants  or  their  claim  to  be  mort- 
gagees of  the  propertv.  Observations  were  made 
upon  tiidr  conduct,  as  if  they  had  officiously  meddled 
in  a  (juarrel  which  did  imt  eotierrn  thi-m,  ami  hrid 
given,  or  had  attemi>ted  tn  gi\'e.  s  ini'-  advantage  to 
one  of  two  competing  eluiuumts.  out  nt  mere  caprice, 
or  possibly  through  some  miiia|)prchen.-!iiin  of  tho  real 
state  of  things.  That  is  not,  I  think,  tho  true  view 
of  the  case.  One  has,  in  some  degree,  to  guess  at  tho 
faots,  because  the  appellAnts,  on  whom  the  burden  of 
proof  lies,  liuve  not  eho<eTi  tn  gn  int  >  evi  lence  about 
them.  But,  t.-iking  everj-thing  inmi  -tnttigly  in 
favour  of  the  appellants,  it  seems  to  nie  that  no  fault 
can  be  found  with  the  action  of  tlio  Legard  trustees. 
Tiiey  were  appli&i  to  by  a  x>crsoo  who  had  apparently 
been  misled  through  the  negligence  of  theur  ]^rede> 
cesser  in  title,  an*l  had  advanced  bis  money  without 
notice  on  tho  security  of  a  small  portion  of  the  pro- 
perty mortgaged  tu  them.  They  did  not  require  that 
porCtoa  for  the  puipoees  of  tiieir  own  aecaxwy.  Why, 


should  they  not  hand  it  over  to  the  applicant  r  He 
had  a  mortgage  perfect  on  the  face  of  it^  aud  pcww 
•ion  of  deeds  ahowiog  a  good  title  for  axlty  yem. 
The  Bortaes  tmstees  eonsented;  so  did  the  tensntfer 

life  tiTider  Snrt*»es'  will.  And,  aa  far  as  I  can  make 
out,  (hi'  Lei^ard  trustees  know  nothing  whatever 
about  anylnjdy  •  Ise  in  connection  with  the  property. 
Notwithstanding  the  very  able  arguments  addressed 
to  us,  I  cannot  see  anything  in  their  position  as 
mortgagees  to  oblige  them  to  i>lay  the  pert  of  the 
dog  in  we  manger,  and  keep  what  they  did  aot  WBI 
themselves  from  a  person  WOO  seemed  to  have  a  very 
good  claim  to  it. 

The  next  question  is,  What  did  Russell  know  r  It 
is  conceded  that  he  knew  that  the  appellants  claimed 
priority  on  the  ground  of  having  a  mortgage  prior  in 
date  to  his.  More  than  this  ha  oamaot^  I  think,  be 
taken  to  have  known.  There  is  no  reason  to  supp:>»! 
that  tho  ap^jellants  had  explained  to  him  the  circuiu- 
stancea  which  they  now  contend  cxcuse<l  them  tro:ii 
obtaining  tho  title  deeds  of  tho  property.    It  wonM 
have  been  strange  if  they  had.   They  do  not  ftPP<^ 
to  have  known  the  circumstances  themsdves.  They 
did  not  even  take  the  trouble  to  make  thSMMelfSS 
acquainted  with  the  facta  when  they  put  in  fhdr 
statement  of   claim  four  ni'inths  afterwards.  The 
case  made  in  their  plea<lings  was  that  liussell  only 
obtained  possession  of  the  title  dee<is  to  the  premises 
under  the  oonveyance  of  the  26th  of  November, 
1888.   In  ftet,  the  appellants  seem  to  liave  displayed 
no  greater  diligence  after  Toward  abscondea  than 
they  did  when  they  took  their  security.    Russell  oer- 
taiiily  knew  that  there  weri-  claimants  prior  to  him 
in  date  ;  but  lie  also  knew  that  those  claimants  could 
not  have  a  single  title  deed  relating  to  the  property 
except  their  allesed  mort^pwo.   l£at  circumstance 
unexplained  wonld  aflfeet  their  claim  to  priority. 
Wliy  was  RtisscH  to  assume  that  it  was  capable  of 
explanation  when  the  pers<jn9   interested    <^id  not 
choose  to  cmuo  lorwartl  an<i  ex[ilfun  it  r    So  long  as 
it  is  the  settled  rule  of  tho  court  that  a  8ubse<iuent 
incumbrancer  may  giiin  priority  by  getting  in  the 
legal  estate,  and  tlwt  there  is  nothing  in  itself  in« 
equitable  in  so  disarranging  equities,  i  do  not  see 
liow  it  can  ho  contended  timt  thoro  was  anything 
contrary  to  equity,  or  anything  involving  a  breach 
of  trust  or  it  brejich  <>f  duty  in  the  transfer  of  the 
legal  estate  from  the  Legard  trustei'S  to  Russell. 

But  then  it  is  said  that  the  legal  estate  passed 
through  the  hands  of  the  Surtees  trustees,  and  that 
they  were  trustees  for  the  appellants  in  a  sense.  I  am 

nn\  ijuite  •sure  that  T  know  wliat  tliat  oxprcssioTi 
exnelly  ni  ins  ;  but  uf  tliis  1  .un  sure,  that  it  is  only 
when  tho  legal  estate  has  been  at  quired  from  a  trustee 
in  the  proper  sense  uf  the  term  that  the  acquisition 
of  it  has  been  held  of  no  avail ;  and  certainly  the 
Surtees  tmstees  were  never  trustees  of  this  propeity 
for  the  nppellsnte;  they  wero  only  devisees  to  uses 
under  Surtees'  will  ;  they  never  had  th.^  legal  ost.^ 
until  it  was  conveyed  to  them  on  a  .sjH^cial  trust  or 
oonlidonee  to  hand  it  over  to  Russell.  In  point  of 
fact,  I  think  they  may  be  left  out  of  the  question 
altogether.  The  ca.so  seems  to  nte  to  be  precisely 
the  same  as  if  the  leeal  estate  had  been  conveyed 
directly  by  tho  Legard  trustees  to  Itussell.  It  is  not 
cl(>ar  T.'hy  rocoiu-so  was  had  to  tho  interposition  of  the 
Surtees  trustees,  or  why  tho  conveyance  to  them  took 
so  singular  a  form.  It  may  be,  as  suggest«vl  in  the 
respondents'  case,  that  that  course  was  adopted  with 
the  view  of  alTorrling  proteetkm  to  the  tmstees  of  the 
Methodist  chapel,  wlioso  property*  was  also  included 
in  the  appellants  mortgage.  At  any  rate,  it  is  no 
part  of  the  appellants'  case  that  thi'  particular 
ntachinery  that  was  made  use  of  was  deeigned  to 
embirraas  or  defeat  their  daim. 
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On  these  siinplo  grounds,  witliout  diacuasiiiK  the 
doctrine  of  tabula  in  nau/ragio,  or  attempting  to  define 
Hm  Itiiiita  d  ito  applicatioD  (which  it  AppaMS  to  me 
wwM  be  BO  easjrmstter,  liaTinf?  regard  to  fhe  onnent 

of  nuidpm  authority),  I  think  tho  api)eal  must  be 
fiamiwd.  Th*»  nppellnnts  have  nut  succeeded  in 
showing  that  KiiRstU  hu8  douo  iinything  ineqaitaUe 
or  improper  in  getting  in  the  If  gal  t>stato. 

Tlctt  view  of  the  case  renders  it  uunccessaiy  to  oon- 
sider  what  would  have  been  the  pxiori^  of  the  parties 
if  the  hgn]  pstato  hod  not  been  g^ot  in.  That  question 
▼as  net  fully  discussiil,  and  I  prefer  to  leave  it 
uodctenuined.  I  will  only  say  that  I  am  satistiod 
that,  on  the  part  of  the  appellants,  there  was  itn 
aaxmBt  of  negligenoe  wliioh  it  is  difficult  to  excuse  or 
flndtntand ;  aacl  I  am  not  at  present  convinced  of  the 
eonectness  of  the  view  expressed  by  the  learned  judge 
wto  fried  the  ca.H<-  in  the  first  instance  that  negligence 
Dec<-«*nry  to  ^  usipiino  a  ]irior  equitable  mortgagee  in 
SDch  a  case  as  the  prescot,  must  be  so  gross  as  to 
mder  him  retponii^e  for  the  fraud  committed  on  the 
Moood  mort^M«Oi  and  that,  in  fact,  it  i«  immateiial 
in  mdi  oaaee  wiieQter  tlie  prior  mortg^agee  liaa  or  has 
not  the  legal  estate. 

Lord  WATSON.— I  have  had  aa  Ofmortoilitjr  of  oon- 
•derinsr  the  opinion  which  has  just  men  delivered  by 
Lord  Macnaghten,  and  I  entirely  concur  in  it. 

Ordtr  apptciUd  frmn  ajfirmed,  attd  t^fftal  ditmmd 

SoiUdtors  for  tho  appaUailto.  C.  ttad  8.  HmnUon  & 

C'i. 

Soliciton  for  |Iie  respondents,  llijfe,  Henley,  d: 


Unto}  <Souiicil. 

Jan.  27;  Feb.  2.1.  1892. 

BaXK  ok  Al'RirA  V.  SaLISDUKY  OoU»  Ml-NIXG  Co.  (tt.) 

{On  aj'^teal  J'rvrn  tUt  Supreme  Court  of  Natal.) 

Company — Lien  on  inemher*$  thtret — Wttiver — Artitie$ 

of  atsoeiatioii. 

A  Urn  coRferrtd  byartide*  of  auociation  on  tht  tJtares 
of  am/  member  \ndnted  fn  ine  ^mijiany  ia  valid,  any 
triitt/rr  ill  &urh  iii<l'ht>il  iiumhir  }>rimj  ther^bjf  made 
drptiul'iif  •<»*  thf  a>!iH(itf  of  ih(  dirtcturt. 

Brudfurtl  Banking  Co.  v.  Briggt,  ^  W.  B,  021,  12 
App,  Qu.  29,  approved. 

Such  (I  Iwn  may  he  diichargtAhgetneva  arrangemmt 
iHwten  creditor  and  debtor,  the  temu  qf  which  are  in- 
«ompr.t(hle  with  its  rrteution,  Bnt  the  mere  fact  of  the 
■Ui't'.r  iK/r--' i fn  (//(•»■  /i/s  tr'.Utur  mif'ti^rHi/  to  sell  fMirt 
</  tlir  aiilijtrU  iinthout  nottr, ,  ujn,u  his  iiuikiny  default, 
it  not  tiijfir.itnt  to  iinrrant  the  inference  that  tM  creditor 
M  uU  to  realiat  the  other  parte  of  hie  teeuritif, 

Whert  a  thmrehMer  indMed  to  a  ernnpany  applied  for 
ttnt,  ami  gave  such  an  authority  loith  reejtcct  to  certain 
ihart^A  lAh'C  than  those  In  qwstion  in  this  action, 

Ilrhl,  tint  hi)  li/iiiUiti'i'ti  of  (he  lien  in  rtf/anl  (•>  (In 
tliam  in  the  action  was  contemplated,  aiuL  that  a  transfer 
«/  such  tharet  ly  the  indtlbted  thimMder  ahotdd  not  bfi 

TKlittrrtd, 

Thi«  was  an  appeal  from  an  order  of  the  Supremo 
Court  of  Natal  (the  3Ut  of  Jannaiy,  1880)  whereby  a 
claim  by  the  appellant  company  to  have  400  shares  in 

(a.)  Bqiorted      J.  M.  CoLLYXE,  Eiq.,  Banister-at< 

Ijaw. 


the  respondent  company  over  which  thu  latter 
claimed  a  lien  in  respect  of  a  debt  due  to  them  bj 
Tiistram  Wooliidga,  in  whoM  name  the  thMCM  w«ie 
then  registered,  ttansfet'rod  to  their  noihinto,  tiie 

certificate  of  the  shares  liaving  b<!on  deposited  with 
the  appellants  by  Woolridgi'  in  part  security  of  a 
current  account. 

The  facts  are  detailed  in  their  lordships"  judgment. 

Phipson  Bmlr,  'J.''.,  nod  .l/rf/ioW,  for  the  appellants, 
contended  that  they  wi  l  o  Ixtnu  Jidis  holders  for  valoe 
of  the  shares  without  notice  of  the  respondent's  lien. 
Moreover,  tlie  rrspondent  company  had  accepted  a 

promissory  note  aiid  a  triinsfcr  of  certain  other  shares 
ill  exoneration  of  the  shares  now  in  question.  The 
conduct  of  the  leBpoadentB  showed  laehe$  and 
acquiescence. 

They  cited  Conn II  v.  Simpsim,  16  Ves.  liT!t;  Mcuom 
V.  Morleyt  13  W.  E.  669,  34  Beav.  471 :  Ifooper 
Gumm,  15  W.'B.  464,  L.  R.  2  Ch.  282,  291 ;  Angua 
V.  M'Lnvhlan,  31  W.  K.  CA\.  23  Ch.  D.  :?;J0 ;  In  re 
Taylor  and  (Jthers,  39  W.  li.  417,  [1891]  1  Ch.  590. 

IJuclley,  Q.C,  and  Cave,  for  the  re9iK>ndents. — 
Under  our  articles  of  lissociation  we  Imd  ii  lien  on 
these  shares  for  Woolridge's  dobt,  which  t  xistwl  at 
the  time  when  registration  of  their  transfer  was 
darned  bj  the  anpeUauts.  [Ihegr  referred  to  artidee 
13-17.  21.  98.  45,  46,  48,  52,  and  to  Bmd/ard  Banh- 

inq  Co.  V.  flrif/jx,  35  W.  R.  521,  12  Awp.  CftS.  2».] 
There  had  been  no  discharge  of  the  debt  and  no 

waiver  of  the  lien. 

BeaUt  Q'Ct  in  xtigHj. 

Car.  aii»»  irutt. 

Tho  judgment  of  fhetr  lordships  (Tiord  Watbqv, 
Lord  HoBHousE,  I/inl  Ma' n  agk tkx,  LordHAJnnnr, 

and  Sir  Richaiid  CofLir)  was  delivered  liy 

Lord  Wat.son.  The  object  of  this  action  is  to 
compel  the  respondent  company  to  registrr  a  transfer 
by  one  Tristram  Wuolndgt!  to  the  ap}>ellant  bank  of 
400  of  its  paid-up  ishares.  The  coiajMny  dedines  to 
do  SO  until  a  aaht  doe  by  Wookidge.  the  "^ie- 
tered  owner  of  tiie  sbaree,  has  been  satisfied. 

By  section  .'jS  of  its  arfich  s  of  assficiKtion,  the  com- 
pany has  a  )ir>t  ;uid  ji.ir.unuuut  lieu  up6n  all  the 
shares  regiatcrinl  in  the  nunn'  of  each  member  for  his 
debts  to  the  couipauy,  and  section  o2  provides  that  no 
shareholder  shtui  be  entitkKl  to  transfer  his  shares, 
without  the  approval  of  the  directors,  "  so  long  as  his 
shares  are  not  fully  paid  up,  or  afterwards  if  he, 
either  aloiio  or  jnintly  with  any  jx'rsnn  or  jn'tsons, 
is  indehted  to  the  cmnpany  on  any  accuunt  what- 
ever." The  valiility  of  a  lien  conferred  in  thest-  or 
similar  temu  by  articles  of  association  was  fully 
recognized  by  the  House  of  Lords  ia  Bradford 
Jiankiny  Co.  V.  Briggi  tt  Co. 

Tho  appellants  do  not  di.sputo  that,  in  the  absence 
(if  ;ni y  w.iivt  r  of  its  lii  n,  the  company  would  be  justi- 
lietl  in  refusing  to  register  their  transfer.  But  they 
maintain  that  certaiu  transactions  which  took  place 
between  Woolridge  and  the  company,  as  well  as 
between  the  company  and  themselves,  necessarily 
imply  a  surrender  of  the  company's  right  to  treat  the 
400  shares  in  question  as  a  security  for  the  debt  due 
l>y  Woolridge. 

It  aj)pears  that  the  company,  in  Dcci  inlier,  1-S!it*, 
resdvcd  to  increase  its  capiuil  by  the  creation  of  3,000 
new  shares  of  £i  each,  of  which  loO  were  kept  in 
reserve,  and  fhe  remainder  oflRered  to  the  public. 
George  Browni,  a  lnol<c  r  in  Pit  tenunnf/hurg,  acting 
under  a  j)ower  of  attorney  from  W  oolridge,  tendered 
for  the  whole  2.200  share;.,  11  subscription  with  a 

Siremium  of  £!ii  lUs.  for  each  of  them,  payable  one- 
ourth  immediatdy,  another  fourth  upon  allotment. 
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and  the  bnlanoe  upon  the  2.sth  of  Febniarj',  1889. 
The  tender  was  acoeptttl.  aud  WoolridK'-  duly  paid 
the  iirst  two  instalments,  amounting  to  £41,400. 
Before  the  balance  became  doehepMd  thesmo«mt 
•tipaliitod  lor  1,250  shani,  and  obtaiasd  owttBoitoi 
for  them  m  fnllv  p«id  up. 

When  the  28th  of  February  arrived  Woolridge  did 
not  find  it  convenient  to  pay  the  balaiioe  then  duo 
in  respect  of  the  remaimng  1.000  shares,  which 
amounted  to  £18,400.  On  tmit  day  the  company,  at 
his  reouert,  agreed  to  take  his  promissory  note  for 
the  balance,  pajrable  on  the  15tn  of  ]^y,  1889,  in 
consideration  of  his  consenting  that,  in  the  event  of 
the  not«  being  dishonoured  at  maturity,  tlie  company 
should  have  full  power  to  dispose  of  the  1,000  shares, 
which  were  either  to  bo  retained  in  the  luaattttw  OT 
tmasferred  to  a  trostee  lor  tha  fwnipany. 

ITnder  a  written  agreeaaant  iMjiirnon  him  and  the 
appellant  bank,  made  in  March,  1888,  Woolridge  was 
allowed  to  draw  against  a  masa  of  securitiee  dejtosited 
with  the  bonk,  which  he  was  permitted  to  n-  lai;u 
from  time  to  time  nn  substitatin^  other  securities 
for  those  withdriiwii ;  liis  obligation  being  to  keep 
(1m  amount  ol  the  bank^a  amanoea  tonim  InUy 
oonred.    In  Ibieh,  1880,  he  depoaited  nilb  tte 

bank,  in  pursuanco  of  that  olilig^ation,  "rrHflwIm  til' 
pre3eutiii<<  thf  400  shares  now  in  dispute. 

Before  Lis  promissory  note  raatureil  Woolridge 
applied  to  the  company  for  a  further  extension  of  the 
totm  of  p^menk.  To  that  laqoast  the  company 
aeoadad.  unon  tama  whidt  wen  embodimi  in  two 
agreements  dated  tiie  6th  and  lOCh  May,  1889.  In 
accordance  with  these  terms,  Woolridge  gave  a  new 
promissory  note  for  the  amount  of  nis  debt,  to  be 
renewed  from  time  to  time  if  both  parties  consented. 
He  also  agreed  to  transfer  the  1 ,000  unpaid  shares  to 
tiia  aompany's  solicitor,  in  trust  for  the  norpoees  of 
tiie  agnamentt  and  in  security  ol  the  debt ;  and  he 
Buthoriged  the  tnntee,  in  case  of  his  defaqlt,  to 
rcaH?:o  the  sharr  at  once,  and  to  pay  the  proceeds  to 
the  company,  "  in  satisfaction  or  on  account  of  the 
said  liability." 

It  was  argued  by  the  ap^Uants  that  the  company, 
in  February,  and  again  in  Hay,  1889,  tranwoted 
with  '^i^lndge  upon  the  footing  that  his  debt,  as 
then  constituted  by  a  promissory  note,  was  to  be 
specially  charged  upon  the  1.000  shares,  and  must 
tnercfore  be  held  to  have  passed  from  any  lien 
previously  aftecting  the  1,850  UMM  for  iriUoh  cartUI- 
eatea  had  been  issued. 

Their  lordsliipB  do  not  doubt  that  a  right  of  lien 
may  bo  discharged  by  a  new  arrangement  betwe«i 
creditor  and  debtor,  tlio  tonus  of  which  are  incompat- 
ible with  its  retention,  or  by  any  otiioi  urraiigomont 
which  sufficiently  indicaios  tho  intention  of  the 
parties  that  the  right  shall  no  longer  be  enforced. 
AMk  agvaement  giving  the  creditor  new  and  apodal 
powen  with  respect  to  part  of  the  snhjeots  covered 
oyhta  original  lion  may  Iw  conceived  in  such  terms 
as  to  imply  that  be  is  not  to  have  recourse  against 
the  remaining  sulij-  etH.  lint  the  moii'  fact  of  the 
debtor  agreeing  to  give  his  creditor  authority  to  sell 
part  of  the  subjects  without  notice,  upon  his  making 
oefanlt,  is  not,  in  the  opinion  ol  their  kndships, 
anflldant  to  warnmt  tiie  faiferenoe  that  the  creditor  is 
not  to  reabzo  tlie  other  subjects  of  his  security,  il 
neceesar}'.  It  indicates  the  intention  of  the  parties 
that  the  burden  of  the  debt  shall  be  cast,  in  priority, 
upon  the  subjects  to  which  the  authority  relates ;  but 
it  docs  not  neoessaril]^  imply  that  the  security  of  the 
creditor  is  to  bo  restricted  to  these  subjects. 

Their  lordships  are  unable  to  find  in  the  agfreements 
of  Fsbruary  and  May,  1889.  any  stipulab'on  or  ex- 
■iiion  calculated  to  suggest  that  a  imitation  of  the 
I  ginn  to  the  oonpany  hgr  Us  aflidea  of 


tion  was  in  the  contemplation  of  either  party.  On 
b<}th  occasions  Woolridge  asked  for  time  and  nothing 
else,  and  the  indulgence  was  granted  in  consideration 
of  his  authoridvglha  l.OOO  shares  to  be  sold  if  and 
wl^  d^Mlt  ^TM^iB^^  Jto^n^BHii^  of 

him,  as  pfeaoribad      aaoliaa  SB  of  fht  ailloUa  of 

association. 

Upon  the  22nd  of  Jane,  1889,  the  ^tpellants,  by  a 
letter  addressed  to  tha  aeoretary  of  the  company, 
intimated  that  they  had  n  lien  over  400  ahans 
registered    in    the   name    of    Woolridge,  sad 
requested  that  any  dividend  arising  upon  tliMS 
shares  should  be  paid  to  them.    Until  receipt  of 
that  communication  the  company  had  no  notice 
of  the  bank's  title  to  these  shares,  and  had  no 
reason  to  aiQDoaa  that  any  one  was  aasertiag  an 
interest  preimfal*  to  ila  own  lien.  On  Oa  nsM  day 
the  secretary  aailk  n  reply,  declining  to  recognize  any 
other  person  than  the  registered  owner  as  having 
right  to  dividends,  and  suggesting  that  the  apfK'Hiiat* 
should  obtain  an  order  from  Woolridge  for  payment 
of  dividends  to  thom.  No  niarence  was  made  m  tliat 
letter  to  the  ooiniipaiij*a  Ikm;  but,  on  the  ilth  of 
July.  1889,  the  eeeretery,  having  maanwUle  hran^t 
the  matter  before  his  directors,  wrote  by  their  m- 
Structions  to  the  apjxillants,  stating  "that,  acting 
under  and  by  virtue  of  the  |ir  visions  of  clauses  3^ 
and  52  of  our  articles  of  association,  they  cannot  in 
any  way  recognize  the  lien  held  by  your  bank  over 
ahaiaainMr.  Woolridga'aaaoie."  Attha  time  wh«n 
tbu  eorreqiondenoa  paased  Woobidge  had  not  eie- 
cutcd  a  tninsfor  of  tno  shares  to  the  appellants,  and, 
in  point  of  fact,  he  did  not  do  so  until  the  30th  of 
August,  1889. 

If  the  appellants,  during  the  interval  of  time 
between  their  receipt  of  the  secretary's  letters  of  the 
22nd  of  June  and  the  llth  of  Joly,  had  made  fresh 
advances  to  Woolridge,  in  the  bemf  that  flieoompaay 
did  pot  mi  an  to  claim  any  right  to  the  shares,  the 
question  would  have  arisen  whether  the  company 
could  assert  its  lien  so  as  to  defeat  the  security  o 
appellants  for  these  advances.    But  the  relative  posi- 
tion of  the  appellants  and  their  debtor  Woolridge 
remained  unaltered  during  that  period.    It  was  also 
suggested  that  the  company  had  lost  its  lien  by 
giving  cfTtict  to  transfers  by   Woolridge   of  other 
parcels  of  his  l.'ijO  paid-up  shares,  and  thereby 
charging  an  undue  proportion  of  Woolridge's  deht 
vcpoa  tibe  shares  depositea  by  him  with  the  appellants. 
It  b  aniSdent  aniwer  to  say  that  the  suggestion  is 
without  foundation  in  fact,  because  the  evidawe 
shows  that  after  the  22nd  of  June,  1889,  although 
various  transfers  by  Woolridge  were  presented  for 
registration,  the  transference  was  in  every  case  sus- 
pended, poariUj  in  Older  to  await  tiia  reaolt  of  thw 
cuuirovaiaya 

In  tiieee  droamstaaeeatlMblorcUhipo  areirf  opinion 

that  the  judgment  of  the  court  below  is  right,  and 
they  will  therrfare  humbly  advise  Her  Majesty  tO 
dismiss  the  appeal.  The  appellants  moat  pay  Hie 
costs  incurred  here  by  the  respondents. 

Solicitors  for  the  appellants,  Budd,  Johnwu,  it 

Jtcki. 

Saliflitor  lor  tha  teqpoodenta.  W»  F,  ram. 
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Ui  SB  Doomr.  Fxrhbb  r.  Doody. 


CouuT  OF  Appeal. 


Itom  Chan.  Div.  \ 
(UanSiey,  Bowen,  and  A.  L.  (  Nov.  16, 

Smith .  L.  J  J. )  (  Jane  16,  Aag.  9, 1802. 

[and  Cbaa.  Dir.  Stirling,  J.]  / 

In  re  DooDY.    Fisuer  c.  Doody. 
HiBBEBT  V.  Lloyd,  (a.) 

StlieUor — OotU — Taxation  — Soiici'lor  co-  morttm>j<e — 
Anefonw  odUoHr-Projit  eotU—Sale  of  tnori^ed 
property— SoUeOor  marigc^tfimk  ading  /or  mort- 

A  lolkitor  nwrtgagte  {»  not  etititlal,  <(n  mjnimt  the 
iiiortgaijor,  to  rfuin/r  profit  amt*  in  rt^i-ct  of  Inuiu'st 
T'lating  to  the  mortyafje  truntacted  bj/  the  tidicitor  aetiag 
/i^  hiiiuel/and  a  co-nMritjHijfM^  or  igajlrm  o/tolieitor$ 
^  MUUdk  Ac  i%  a  partfur* 

nt  mis  ubtKtlahed  Cndodt  t-.  Piper,  1  .Vac.  .t- 
0.  Wi — that  where  a  $o/iri(or  or  hit  firm  upimira  in 
madion  on  hrfialf  of  hiimelf  ami  a  co-trusttr,  atul  the 
erimuf  hat  not  thereby  l>een  iticreased,  the  stAicitor  is 
nttUled  to  the  u$ueU  eo$t$ — it  not  apnliaMe  to  the  cotte  of 
•  mKtlhr  mortgagte  aeUng  far  Mme^  and  hit  co- 


Jn  n  Donaldsoo,  27  Ch.  D.  544  ,  33  IT.  R.  Di;/.  fil, 
ccemded. 

t\  [whi  nyis  (t  solicitor)  uud  A.  utre  trauaferfft 
of  a  mort/jtuje  crented  by  D.  I),  died,  and  the 
tniufereft  brought  an  adion  /or  adnu'uiilrtttion  o/ 
Am  atate,  and  etiatned  Me  iMtntl  adminidration 
ptdgment.  Orders  «wf  mb»equently  made  J\>r  fhr 
tate  of  the  mortgnyed  property  out  of  court,  and 
that  th"  piircha»f  -  innnty  .thunlil  Ike  receiveil  hy  the 
piaiuVff*,  they  nnilertakiny  to  pay  into  court  the  balnnrr 
>tft^r  mtiAfyiny  the  nutrtyage  debt.  The  tale  took  plwt  , 
and  the  plaintijft  carried  in  /or  Uueation  tioo  biUt  of 
aidt  ddivered  btf  ike  firm  of  F.  A  If.,  one  for  cotta 
inemred  upon  the  tran'ftr  of  the  murtipni'^  uml  the 
dker  for  eottt  itieurr^  in  ntrryiuy  out  thr  mile.  The 
taxing  ut/itter  itiaaUowed  all  cotU,  except  cotts  oiU  of 
pocket,  on  the  yronnd  that  F.,  one  of  the  mortgageet, 
teat  a  member  of  the  Jinn  of  F.  &  H.,  fty  wAom  tte  oadt 
HOC  claimed.  The  btttinett  charged  for  vxu  trautacted  ' 
ttdmtipelg  H.  and  the  tJerkt  of  the  firm.  The  plain- 
tifft  took  out  n  ninnnwitx  to  yi'Irir  tlx  tiimtinn. 

Held,  hy  Stirling,  J.,  that  I',  could  not  ntain  hia 
thart  of  the  prufit  r,,xtn  ut  ufpiiioft  ifie  ettate  of  JK,  but 
thai  on  pri.,r,j>h  there  Wat  nothing  to  jprevent  II.  frtm 
rtctiviiiy  rt,ni'urr>d,on/or  hit  trouble,  a$td  the  matter 
mmU,  (AeiVyre,  be  remitted  to  the  taxing  matter  for 
rt-eemidendioH,  with  a  diredion  to  aacertuin  n-hnt 
woald  be  projyerly  churymbh  oijninst  th>-  estate  if  I), 
if  an  itulrpemlent  solicitor  /tad  Uen  employe'l,  and  (,. 
qUow  such  proportion  of  that  amount  aa  11.  wtu  eutit!'  d 

Tm*  murtgageet,  one  of  whom  was  a  aolicilor,  brought 
«n  attion  for  foreclosure,  ami  ohfaintd  jndynfiit. 
The  inorl'/.i'i".'  i,-t:rr  r'j.re^mtid  in  thr  action  by  the 
tcliritnr  mortyayee.  Thr  turiny  uuuiter  ditalloioed  aa 
wjainat  the  mortgagor  all  projit  of  the  action. 
Iljid  by  (A«  Court  of  Apjpflttl  IflJ^rming  the  deeitton 
J-X  thai  ike  iaxina  mader  wm  right,  and 


vj  aarang,  ,1.),  uwt  Me  tozAMr  mad 
that  the  code  were  properly  ditalluwed. 

^Two  «Runmoiues  to  rerienr  the  taxation  of  costs  in 
H»  two  above-named  actions  had  bt-en  tukon  out 
befon-  Stirling.  J.,  and  flu  y  riiis<(d  substantially  the 
**me  question,  which  was  whether  a  solicitor  mort- 

(a.)  Bepoited  1^  M.  J.  Blakk  and  W.  A.  Q.  Woodb. 


gagee  is  entithxl,  as  against  the  mortgagor,  to  cbargo 
profit  costa  in  n-spect  of  business  relating  to  the 
mortgage  carried  through  hy  the  Mdidtor  aotiiic  lor 
himself  and  a  oo-mortgiigvek  or hg^Afina of  toUttton 
of  which  he  is  •  pertmr. 

//*  rt-  DooDY.  FiSltER  I'.  DoODY. 

In  the  year  I808  Geone  Doody,  liiioe  iflirmiiifd, 
borrowed  £l,20U  of  one  fiddle,  on  flie  aeeatity  of  a 
legal  mortgage  of  real  estate  created  by  an  indontun- 
dated  the  30th  of  March,  IS.jS.  In  iss:  Liddle 
appears  to  have  given  iintico  t..  pay  off  the  debt,  and 
in  conse<iuencG  of  such  no  tin  it  was  arranged  that 
the  mortgage  should  be  transferred  to  thephinttflb, 
Henry  Fuher  and  John  HodgkiDs.  Soon  alterwaids 
George  Doody  died,  and  thii  aotion  waa  hrought  hy 
the  plaintiffs  as  creditors  for  administration  of  his 
estate,  and  the  usual  adniini-itration  judgment  was 
given.  On  the  'iOth  01  June,  !y>0,  an  order  was 
made  for  the  sale  of  the  mortfiraged  property,  and 
subseqaeBUjr  on  the  l»th  of  February,  IHJU,  a  further 
order  waa  made  directing  that  the  sale  should  be  <  on- 
cloded  Ollt  of  court,  subject  to  a  reserved  price  and 
the  auctioneer's  charges  being  approved  by  the  judLT'". 
and  that  the  luirchaso-money  should  be  received  by 
the  plaintitTs,  they  undertaking  to  pay  into  OOUrt  the 
balance  of  purohase-mooey,  if  ai^.  alter  paymeBt 
and  aattsCsoGkm  of  the  soin  doe  to  fhsm  on  their 
mortgage,  such  sum  to  be  ccrtifietl.  The  sale  had 
taken  place,  and  the  balance  mentioned  in  the  f>nler 
was  being  ascertained.  For  that  purpose  thf  plain- 
tiffs had  can-ied  in  for  taxation  several  bills  of 
costs,  and  in  particular  two  bills  of  costs  due  to 
Messrs.  Fisher  &  Hodges,  of  Newport,  solidtors,  one 
bill  bein^  for  costs  alleged  to  have  Win  incurred  on 
the  occasion  of  the  transfer  of  the  IBOrtgage  to  th>- 

f)laintiff8  in  188",  the  other  Itoing  for  costs  iSleged  t4) 
Hive  been  incuired  in  carrying  into  effect  the  -al,; 
o»it  of  court  sanctione<l  by  the  order  of  the  19th  of 
February,  ISUI.  In  taxing  these  bills  the  master 
bad  disallowed  all  costs  except  costs  out  of  pocket, 
on  the  ground  that  the  nlaintiiF,  Henry  Fisher,  one 
of  the  mortgagees,  was  also  a  member  of  thy  Hrm  of 
FLsher  &  Hodges,  U.>  whom  the  costa  were  claimed  to 
!»•  (1(1.'.  It  iij)peared  from  an  affidavit,  which  had  by 
B])ecial  leave  be<-n  filed  since  the  ma^tfr  was  befOM 
the  taxing  mastt-r,  that  all  the  basiaess  charged  for 
by  Messrs,  Fisher  &  Hedges  in  the  bills  in  question 
was  (witil  the  exception  of  a  small  part  transacted!  by 
the  plaintiff  Henry  Fisher  as  steward  of  a  man:)r) 
transacted  solely  and  exclusively  by  Mr.  Edward 
Hodges  (the  partner  of  Henry  Fisher)  and  the  clerks 
of  the  iirm,  and  not  by  or  through  Henry  Fisiicr 
personally,  and  that  ^ny  FUhsr  acted  tiumwhoat 
simply  as  mortgagee  or  transferee  Jointly  wi£  his 
co-plaintiff  John  Hodgfcins. 

The  appUoaots  took  ottt  a  snmmons  to  review  the 
taxation. 

Hastinys,  'J.<'..  and  /'rior,  for  the  aijplicants. — The 
cases  of  VlnrL-  v.  Lar/on,  !>  W.  K.  568 ;  /m  re  iraltit, 
38  W.  B.  -kiii,  Q.  B.  D.  176 ;  and  Stone  v.  Lickorith 
*  IMlord,  99  W.  B.  831.  [IS91]  2  Ch.  SoS.  are  in 
point  as  showing  the  jirinciple  on  which  profit  costs 
are  not  allowed  to  a  solicitor  mortgagee.  But  where 
one  of  two  or  more  mortga^'ees  is  a  solicitor  there  is 
no  reason  why  he  or  his  firm  should  not  be  em> 
ployed  to  act  ou  behalf  of  his  co-mortgagees  and 
ohiuse  profit  costs.  This  case  is  govemed  by  the  case 
of  Ih  re  Dotmfdeoh,  27  Ch.  L».  .>44,  ;>.l  W.  11.  Dig.  01, 
in  which  it  was  held  that  one  of  two  iiiortgageos, 
who  was  a  solicitor  and  acted  as  such  in  eufon-ing 
the  security,  was  entitled  to  profit  oosts  against  the 
mortgagor,  whether  the  mortgagees  were  tmsteea  or 
not  Thatdeeisum  has  never  bsen  ovemiled.  Tho 
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taxing  ma.ster  in  taxing  the  plaintiffd'  co8t«  has  taxed 
in  till  usual  wuy  certain  co^lspaid  bjr  the  plaintiflFs  to 
Mr.  Laddie,  tlio  solicitor  to  the  ori^iiiil  mortgagei'S  in 
respect  of  bis  transfer  to  them,  but  these  costs  ought 
to  be  nicxierated  and  not  so  taxed  :  Jlh  n  v,  Jurrin,  17 
W.  B.  943.  JU  £.  4  Oh.  App.  ttIG ;  In  re  Fork,  Cole  v. 
J^trk,  37  W.  B.  742,  41  Ob.  D.  326.  Mit  ooats 
OOl^t  to  bo  allowed  in  the  case  of  the  sale,  for  it  was 
practicallv  court  bu.siness  :  Cmdoik  v.  I'ii'fr,  1  Mae. 
&  G.  (iW  ;  //*  re  Cur^tllis.  :Jj  "W.  R.  oW,  .A  Ch.  J>. 
<i7u.  It  haa  never  yet  been  decided  that  where  a 
mortngee  or  InalM  who  it  s  solicitor  acts  for 
hintSl  and  his  co-mor^HMM  or  oo-tnutee«  profit 
costs  will  be  dinllowed.  IStiddtm  referred  to  Field 
V.  I[.,},ldm,  44  Ch.  D.  5'21,  W.  R.  Dig.  1:}4.]  That 
case  is  not  in  point,  for  the  principle  there  applied 
wa.-<  that  a  mortgagee  could  not  clog  the  redeujption, 
.ScMi^  T.  Cbftam.  o  W.  R.  744.  3  Jar.  N.  8.  630,  wm 
d«oided  on  the  footing  that  the  soUcilor  mortgiasw 
who  wu  nofe  allowed  profit  ooats  wn  &  tole  mort- 
gagee. 

Mieklem,  for  the  defendant  Grace  Street.— This  case 
comes  within  theprinoiple  of  Ju  n  Wallit  and  Skrnf 
V.  TAdmrith  A  Betfcrd,  aad  the  objeotion  that  in  tiiose 

cases  the  solicitor  wns  ti  sole  mortgnget-  is  met  by 
h'iilil  V.  //('/•/.I'/c,  whi'  h  sliowsthat  it  Timkes  no  differ- 
once  whether  the  ftulicitor  iii')tt^-u<;i "  is  acting  for 
himself  alone  or  for  bis  co-mortgagi-fs.  A  solicitor 
cannot  diarge  profit  costs  for  tlie  prejmration  of  a 
nuntgage  from  his  cUcnt  to  himaeii :  Ju  re  Roberts, 
38  wT R.  225, 45  Ch.  D.  82.  [BrniLnco,  J.,  referred  to 
Wiintt  V.  \\.  N.,  1S(>S.  p.  'i.'JT.  where  Lord  Oaims, 

L.r.,  deciilcil  that  a  mortgagee  wns  not  c>iititlo<l  to 
the  cjsts  of  preparing  the  niortgiigi'.  If  a  solicitor 
is  not  entitled  to  charge  profit  t  u^ts  wln  ii  lie  does  the 
work»  /brtiori  he  is  not  i-ntith  il  wIihu  clerk  or 
some  memlMr  ol  the  firm  does  the  work.  In  Ckuk  v. 
fUtiltm  there  was  ao  agreement  between  the  solicitor 
and  his  firm  that  ho  should  not  have  any  share  in  the 
profit  costs.  The  only  ditter<  uco  iM'twoen  the  pr>  sent 
case  and  In  y  WaUii  and  Slmii-  v.  Li'/.nri/ili  .f-  ll'lfonl 
is  that  here  one  of  the  mortgagees  Is  acting  through 
liis  ibm.  Tlie  analogy  of  trnstees  holds  good  in  the 
case  of  mortgai^ees,  and  saoM  principle  am»lies  to 
both  cases  :  ChrUtoptiers  ▼.  White,  10  Beav.  321.  The 
■  asi-  of  In  re  I>oiuil>l«oii  was  not  followed  in  the  sub- 
Ht'ipient  cases,  and  is  inconsistent  with  SrUiIrr  v, 
<'i>tta7».  [StihliXC,  J.,  referred  to  .\fiitt'ii'Hi>„  v.  Vlnrki , 
3  W.  E.  2,  3  Drew.  3.]  Vmdix-k  v.  Viper  introduced  an 
niumtalous  rule  in  the  case  of  soli<nt(^  tmstees,  and  is 
confined  to  the  costs  of  litigation.  The  principle  of 
tliat  case  ought  not  to  be  extended,  but  Schtcr  v. 
Cottam  ought  to  be  followed. 

Iluiiings,  Q.C.,  in  reply.  —  Thr  Xnii'.iial  Pnou'iirinf 
liiiuk  of  Ewiland  v.  0'</i„'.,i,  ?,\  W.  K.  (ioo.  ;;i  Ch.  D. 
."»s2,  is  a  i:jise  in  j)oint  mi  the  subject  of  the 
niortgagoo's  costs  in  respect  of  the  preparation  of  the 
mortgage.  In  Matihiaoii  T.  CUtnM  the  governing 
principle  was  that  the  niartga|p»  who  sold  the 
luortgaged  jd-oix-rty  was  a  trustee  of  the  surplus 
Miont  V  for  tli<'  nil  ii  tgagor,  but  it  does  not  apply  here. 
Tlu-  real  point  is  wbother  the  solicitor  mortgagee  did 
the  work.  If  he  did  he  cannot  recL>vcr  prolit  costs  ; 
if  he  did  not,  and  that  is  all  we  have  to  prove,  the  bill 
is  sent  in  to  him  and  his  ooUeagucs,  and  ought  to  bo 
|)aid.  This  is  consistent  with  in  re  Walli*^  and  is  not 
mconsistont  with  the  other  cases  oited. 

HiBBERT  r.  LiiOm 

This  was  a  foreclosure  action  in  which  a  judgment 
for  foreclosure  had  been  made. 

The  pldntiffb,  Measra.  L.  Mbbert  and  T.  D. 
Bolton,  were  the  mortgagees,  and  on  taxing  their 
costs  of  the  action  the  master  bail  diuUowed  all 
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profit  costs,  un  the  ground  that  they  had  l>oeii  and 
were  represented  in  the  action  by  one  of  themselves — 
viz..  Mr.  Bulton,  who  was  a  solicitor  carrying  CD 
busiuess  tinder  the  name  of  "  Bolton  &  Co." 

The  plaintiiTs  took  out  ft  sommons  to  rsriew  «bs 
taxation. 

/fasti,nj/>,  Q.C,  and  Mfthnhl,  for  the  sppUcants.— 
The  urgiiuients  in  this  case  would  be  the  same  as  the 
argument  for  the  applicants  in  the  previous  case,  and 
we  do  not)  therefore,  pioposB  to  repeat  ^^"^ib' 

f'halliit,  for  parties  interested  in  the  Cqoify  of 
redeoiptioo. — ^A  solicitor  mortgagee  who  araetis  for 
himsflO  and  a  co-plaintBF  is  in  the  same  pomtum  ss  if 

he  appeared  for  hlinMlf  alone,  and  is  not  entitled  to  ' 
I>rofif  costs.    In  Stone  V.  l.i'lorixh  if-  IMJunl.  SdaUr 
V.  <\<Un,k.  In  rr  Taylor,  1'        1!.  240,  Is  B(  iiv.  ItV.. 
and  /a  rr  OoHoldiou  the  parties  were  treated  through- 
out on  tilO  Iboting  of  trustees. 

Htuting$t  Q.C.t  replied. 

^ IT.  It'll',  fvlt. 

Aug^ist  9. — .SiiULixii,   J. — These  are  suninioiis.*  i 
raising  some  questions  of  practical  importance  as  to 
the  taxation  of  costs  of  mortgagees  where  one  of 
them  happens  to  be  a  solicitor.    The  oirooaistHloss 
which  give  rise  to  the  diapute  an  of  ooamoa  oseor- 
rence,  and  one  would  have  enieeted  to  find  Uielaw 
well  settled,  but  no  authority  ha.s  1>ei  n  found  which 
precisely  govertis  the  cases  which   I   have  now  to 
decide.    'Ilis  lordship  then  stated  the  fuctM,  and  con- 
tinued: ^    The  question  is  whether  these  decisions 
of  the  taxing  master  are  in  aoootdanoe  with  the  law. 
In  argument  much  reference  was  made  to  the  analo- 
gies presented  by  the  case  of  solicitor  trustees,  and.  as 
this  branch  of  the  law  lius  been  more  fre<picntly  the 
subject  of  reported  deci-^ions,  it  may  bo  well  to  begin 
by  considering  how  it  stands.   Tlie  general  principle  is 
stated  clearly  by  Lord  Crau worth.  L.C.,  in  Broughtoh 
T.  Jtrouffhtoa,  3  W.  B.  602.  5  De  O.  M.  &  0. 160.  At 
p.  1G4  of  the  report  he  said:— "The  rule  applicable 
to  the  subject  haa  been  treated  at  the  bar  as  if  it  were 
surti.  ifiitly  i  ininci.itiil  by  saying  that  u  tnisteo  shall 
not  bo  able  to  make  a  profit  of  h\i  (rust,  but  that  is 
not  stating  it  so  widely  as  i:      tj;1it  tu  be  stated. 
The  nde  r«dly  is  that  no  om  who  has  s  dutgr  to  per* 
form  shall  plaoe  himself  in  a  situation  to  have  his 
interest-s  conflicting  with  that  duty  :  and  a  case  for 
the  application  of  the  rule  is  tluit  of  a  trustee  him- 
self diiing  ai'is  whirl;  l;'-  might  employ  others  to 
perfinni,  and  taking  payment  in  some  way  for  doing 
them.    As  the  trustee  might  make  the  payment  to 
others,  this  court  says  he  shall  not  make  it  to  him- 
aelf ;  and  it  says  the  same  in  the  case  of  agents, 
where  they  may  employ  others  tmder  tliem.  TIih 
goo<l  .sense  of  the  rule  is  obvious,  becHUse  it  is  one  of 
the  duties  of  a  trustee  to  fuk>-  <*are  that  no  inipro]>er 
charges  are  made  by  persons  employed  for  the  estate. 
It  has  been  often  argued  that  a  sufficient  check  is 
afforded  by  the  power  of  taxing  the  duu^ges,  but  the 
answer  to  this  is  that  that  check  is  not  onough,  and 
the  creator  of  the  trust  has  a  right  to  liavo  tliut  and 
also  the  check  of  the  trustee.     The  result,  tlier.  fon-. 
is  thiit  no  p(>rson  in  whom  fiduciary'  duties  ure  vi  sti  d 
shall  moke  a  profit  of  them  by  employing  himself, 
because,  in  domg  this,  lie  cannot  perfotm  one  part  of 
his  trust— namely,  that  of  seeing  that  no  improp-r 
charges  arc  matie.    The  general  rule  a]iplii>s  to  a 
Solicitor  acting  as  a  trust^'o,  and  the  only  ijufstioii  i"!. 
how  far  tlic  circumstances  of  the  presi  nt  cn.se  take  it 
out  of  this  rule." 

It  therefore  follows  that,  as  a  general  rule,  neither  a 
solicitor  trustee  nor  a  firm  of  which  tiie  trostee  is  n 
member  can  receive  out  of  the  tnist  estate  i)rofif  co-its 
by  Wiiy  of  remuneration  for  transacting  legal  busiues.^ 
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in  ooanecticm  with  thn  trust.  To  thU  geut-riil  rule 
tee  am  aome  exoeptaons,  to  one  of  which  I  refer  at 
mt.  ttwMdeddeabyl^rdHAthoriqr,  wbmVm^ 
Chnodlor,  m  (^adr  t.  fhrton,  that «  KUidtor  tnwtM 

riHV  omploy  hi-;  jiartiiPr  to  act  aa  solicitor  for  hltnsolf 
iii.ll  bus  cu- trust«.'«^3  with  reference  to  the  trust  artairs, 
»iid  may  pay  him  the  usual  chargt-s,  proridcil  that  it 
has  been  expressly  agr(>pd  iH  twecn  himself  and  his 
putner  that  he  himself  shall  not  participate  in  the 
BNte  or  derive  mij  benefits  from  the  charges. 
Votlibg  aliovt  of  fhia  wiD  be  sufficient.   In  parti- 
abr  it  was  decided  in  ('hrU(nj,/,rrs  v.  HViiVf  that  the 
s>  ueral  rule  a]jplip8.  althougli  all  the  business  has 
U-eu  transacted  by  the  partners  of  the  solicitor 
uustee,  and  oot  bv  the  trustee  himself.   Now  it  has 
bwa  ajntdf  decided  Oat  under  smnecireiinistanoes 
and  to  some  extent  soUettor  mortgagees  are  Huhject 
to  the  SHino  rules  as  solicitor  tnutoes.      In  the 
TiW  cf  MnUhiMiH    V.    ('!,irk> .   decide<t   in    Is'l  by 
Kindersley,  V.C..  the  bead  note  is  this:    "A  mort- 
with  power  of  «al«  was  a  member  of  a  tinu  of 
MictioiMei*.    The  firm  sold  for  him.    Held,  they 
w<-re  not  entafled  to  their  commtMion."  And  the 
Vice-Chancellor  said,  3  Drew.,  at  ]i!1e:>'  I.  "Tt  is  a 
vtll-established  rule  iu  ei|uity  that  .1  tiii>t«.»  can- 
Dtt  re*  against  hia  a-.<ifl  yf  trf'  make  any  profit 
oot  of  the  exeeutiou  of  the  trusts  iu  resjiect  of  tbt> 
qylicetiop  and  his  personal  trouble."     Tlie  suni<$ 
uvaolae  aiipear  to  h«Te  been  acted  on  bv  Lord 
Boenfly  in  the  ease  of  In  re  Tayl'yr,  to  which  I 
»h.ill  refer  in  jjreater  detail  hereafter.    It  is  pliiin, 
liOttever.  tli.it  the  Vioe-Chant  ellor  did  not  ( on^ider 
that  the  law  a.s  to  solicitor  tru.stci's  i-;  ahvtiys  njiplic- 
*Xie  to  solicitor  mortgagee>>,  for  ho  says  "a  mort- 
({agee,  in  bin  mere  character  of  mortgagee,  is  not  a 
trustee,']  and  it  is  next  to  be  inquired  what  is  the 
rate  which  governs  that  case.    It  i.s  to  be  found  in 
th**  judgment  of  the  same  Viee-( 'liancellnr  in  >  '     1  v. 
''<'!'!, „.  where  he  Hays,  "  One  principle  i>  thut  the 
mortgagee  is  eutitk'd.  as  between  him  and  the  mort- 
.'a<:c>r,  to  have  taken  into  aoooont  in  a  suit  to  n-deem 
mm  any  costs  whioh  he  has  incurred  in  protecting  hia 
title  to  the  mortgaged  property.  Another  prindplo  is 
that  the  mortgagee,  though  he  may  Ix?  entitled  to 
t»^rt.tin  t-\|„  ii9e«  jtroperly  inourrc<l  in  relati'.n  t"  tlie 
111'  rtgaged  property,  as  the  expensn  of  employing  a 
<xillt<ctor.  cauDOL  himself  charge  for  bis  own  trouble." 
X  little  farther  on  he  says,  "  It  is  not  the  same  as  the 
case  d  •  trustee  being  allowed  his  oost*,  but.  upon 
the  two  principles  put  together«  I  think  he  is  eiititle<l 
f   what  he  di9burs4?d.  hut  not  to  that  \vlu<  !i  is  the 
r-  iijuner.ition  for  hm  own  ]n'r.s  iial  tr-iiilile."     It  wat 
th*-riefore  held  that  a  solicitor  mortgagee  who  liad 
defended  the  title  to  the  mortgaged  pro^rty  in  t  wo 
aetions.  in  <me  of  which  he  acted  as  solicitor  for  lum» 
Mit  and  00-mortgagee.  and  in  the  other  for  himself 
alone,  was  entitled  to  l  osr."*  out  of  pocket  c>iily.  In 
!<.  r.  A'r./xrtt  it  was  held  by  Kay,  li.-T.,  on  tli"  like 
;..uncii>le,  that  a  8oli<-itor  einnot  eliarge  bis  client 
vith  profit  costs  for  the  yirejmration  of  a  mortgage 
from  the  client  to  himself.   Tiiese  deciaioas  and  the 
]<rinci]»lo  on  which  they  are  based  wore  approred  and 
.•il>pli«rf  by  the  Court  of  Appeal  in  fii  rr  *\tiUh.  Thn 
i",rs  I-.  lafing  to  a  trniisfcr  of  a  niort;;  i;».-  appear  to 
'11'   to  fall,  not  within  the  decision  in  Mittliii>"u  v. 
'  "'r.  but  within  that  in  /«  re  /Jo^rf'.  and  if  Mr 
h't»her  had  been  sole  mortgngee,  and  bud  had  no 
praetioe,  the  applieation  in  the  fint  of  the  cases 
Wore  me,  so  far  as  It  relates  to  the  cost  of  the 
transfer,  must  have  been  held  to  lio  coneluded  .against 
the  applicants  on  authority. 

It  Ls,  however,  contend'- 1  that  a  distinction  ought 
to  b?  nude,  first,  b"<  11  bo  is  only  one  of  two 
tnortgagcca,  and,  aaoondiy.  because  be  na%  a  practice. 
As  regards  the  first  diatiiiiBlaon,  I  think  that,  bath  on 


principle  and  on  authority,  it  cannot  prevail.  The 
principle  is  that  a  solicitor  mortgagee  is  not  to  receive 
vemanarfttioa  for  his  own  ttottUe,  and  it  afweats  to 
me  tiiat  it  can  make  no  difltaranoe  in  tiie  application 

of  that  prindplo  whether  the  trouble  is  taken  by  the 
solicitor  on  his  own  behalf  solely,  or  on  l)ehalf  of 
himsolf  jointly  with  someone  else.  Moreover,  the 
point  is  covered  by  the  decision  in  SdaUr  v.  Cottatn  : 
for  there  the  Vico-Chancellor  disallowed  the  profit 
coeta  of  the  solicitor  in  an  action  in  which  he  appeared 
for  a  co-mortgagee  as  well  as  for  himself.  The  second 
ground  of  distinction  gives  rise  to  greater  diffiouUy. 
The  nde.  it  is  said,  being  simply  that  tlie  solicitor 
mortgagee  is  not  entitled  to  remuneration  for  his  own 
trouUe,  what  is  there  to  prevent  hia  partner  from 
receiving  remuneratiaii  (w  hfa  trovble!'  In  my 
opinion  the  rule  does  not  prevent  the  j^artner  from 
receiving  remuneration,  but  the  question  immediately 
arises,  What  is  the  piirtiu  r's  n 'numeration  to  be  ■  If 
the  partners  enter  into  an  agreement  that  the  niort- 
gogoo  partner  is  not  to  share  mthe  profits  arising  from 
the  traosaction,  I  should  feel  free  to  hold  that  the 
usual  coats  were  to  be  allowed  in  full;  in  the  absence  of 
such  an  agreement  it  does  not  appear  that  this  ought 
to  be  done.  To  make  the  point  more  simple  I  shall 
eiinsider  u  case  into  which  the  element  of  partner- 
ship does  not  enter.  Assume  that  a  mortgagee 
soUdtor  employs  another  soliottor  with  whom  he  is 
not  in  partnenhip  to  transact  the  legal  bosinaaB 
connected  with  the  mortgage,  and  that  there  is  be- 
tween them  an  agi-oement,  sudi  as  actually  existed 
in  !•«  rr  Ttii/liT,  that  the  work  shall  be  done  on  agency 
leirns,  that  is  to  say,  that  the  profit  costs  are  to  be 
shared  iu  defined  pro{>ortions  between  the  two  solici- 
tors. Can  the  solicitor  mortgagee  retain  his  share  of 
tho  profit  costs  against  the  mortgagor  ?  I  think  not. 
The  rule  is  that  the  mortgagee  solicitor  is  not  to  be 
retuunerated  fur  bis  own  trouble  ;  11  fcrdurl,  he 
cannot  be  allowed  remmieration  for  the  trouble  of 
someone  else.  This  was  the  decision  of  Lord  Bomilly 
in  Ja  rt  Taylor ;  but  it  is  right  to  say  that  the  costs  in 
tbi^  ease  ruated  to  sales  by  the  mortgagee  under  a 
power  of  sale,  and  consequently  they  fell  within  the 
decision  of  Kindersley,  V.C.,  in  Mattniaon  v.  f'lurJ.e. 
\ow.  if  on  taking  the  plaintiffs'  accounts  betwi-en 
Mr.  Fisher  and  Mr.  Hodges  it  turned  out  that  a  share 
of  the  profit  costs  was  allow'<xl  to  Mr.  Fisher,  uad 
that  he  had  actually  got  the  benefit  of  that  share 
in  acoonnt,  it  wonid  seem  to  me  that  he  could  not 
retain  that  benefit  against  the  mortgagor.  Oi-  the 
other  haml,  if  the  a-  c  junt  sliows  that  the  ni  irtgugee 
was  indeliteil  ;o  his  co-pirtner,  the  latter  ought  not 
to  be  depriv.'i  of  so  luUi  h  of  the  costs  as  Was 
required  to  be  applied  in  satisl.tctioa  of  tbo  debt. 

Now  to  make  the  taxation  depend  on  the  result  of 
theteking  of  a  {ru  tner.ship  account  would,  as  scems  to 
me,  simply  be  to  introduce  u  rule  unworkable  in  prac- 
tice, and  to  push  abstract  jirinciple  to  a  point  at 
which  it  ceases  to  give  results  1  insistent  with  justice  ; 
in  short,  t  >  add  another  to  the  siifliuieatly  numerous 
illustrations  of  the  ii(\ng9, SummHmjtt9$»mma  iajaria. 
Two  altornativoe  only  appear  to  me  open,  either  to 
allow  tho  whole  of  tho  costs,  just  as  if  an  independent 

Solicitor  had  bit-n  einj)loyeil,  or  else  to  allow  the 
partner  the  same  share  of  the  prolit  costs  in  tho 
specific  matter  as  he  is  entitled  to  in  the  general 
]>ro}its  of  the  iiartncrsliip  business.  If  the  form<T  course 
is  adopted  the  mortgagor  may  be  charged  with  a 
greater  amount  of  costs  than  he  ought  to  bear  ;  if  the 
latter,  ther:?  is  some  danger  of  giving  the  mortgatree's 
partner  less  than  his  (lue.  tJn  tin  wli'il"  I  come 
to  the  conclusion  that  the  latter  alternative  gives  a 
nearer  approximation  to  what  would  be  re<iuired  by  a 
strict  regard  to  principle,  and  is  therefore  preferable : 
and  I  do  so  tho  more  readily  that  I  find  upon  inquiry 
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'diat,  althougli  there  if  no  esteUished  pnwstioe  on  ttie 

sulijoct  in  the  fHxinj;  master's  office,  this  view  has 
actuHlly  been  taken  and  acted  upun  there.  It  was 
contended  that  the  point  Iiad  been  decided  the  other 
way  in  /»  re  Donaldton,  and  a  closer  examination  of 
thenportdoM  <4Wf*'  ^  ahow  tiwt  lb.  Donaldson, 
the  mortagee  lolujitor  in  that  case,  waa  a  member  of 
a  firm  of  Brown  ft  Donaldiion.  There  is  no  allunon, 
liowevf  i  .  tothis  fac-t  intb*  ii  gnment  or  the  judgments; 
and  some  at  least  of  the  ubsenrations  in  the  judg- 
BMnts,  as  well  as  the  decision  itself,  seem  difficult  to 
niioneile  with  the  principles  laid  down  hy  the  Court 
of  Anpeolfai  the  suhsequedt  ease  of  In  rt  Wallis,  by 
which  I  am  bomid.  rndor  these  circumstances  I 
cannot  regard  tlif  civx-  of  In  re  Jh,nnJihon  as  goveni- 
ing  the  cose  of  In  rr  JhMxhi. 

I  now  return  to  the  consideration  of  the  rules 
which  govern  tiie  li^ts  of  solicitor  trostees.  An 
exception  to  the  gennmi  role  already  stated  was 
established  by  the  case  of  Cniilnrk  r.  Piper, 
decided  in  IHoO  by  Tx)rd  Cotteiiluim.  It  is  to 
this  effect :  that  where  a  solicitor  (orbistirDi)  appears 
in  a  suit  or  action  on  behalf  of  himself  and  a  co-tnistee, 
'  and  the  eoqMDse  has  not  thereby  been  increased,  then 
the  soKdfav  (or  his  ftnn,  as  the  ease  may  be)  is  en- 
titled to  the  usual  costs.  The  summons  in  IlihWrt  v. 
IJoijd  raises  the  next  question,  whether  a  similar 
«'Xcnpti()ii  exists  in  the  case  of  solicitor  mortpapeos. 
The  ground  of  the  decision  appears  at  pp.  GTH-so  of 
the  report.  [His  lordship  referred  to  the  report  of 
i'ndodc  V.  Piper t  and  continued: — ]  The  rule  has 
been  adversely  criticized  on  more  than  one  occasion — 
as,  for  example,  by  Lord  Cranworth  in  Jironi/hton  v. 
ItromjhtoH  (see  pp.  1G4,  105  of  the  n>port)— but 
it  has  been  acted  upon  ever  sinco.  It  was  re- 
cently oonaidered  by  the  Court  of  Aiipeal  in  Jn 
re  (hnelli*,  Lawlon  Eltoet,  34  Ch.  D.  675.  In 
that  (rise  Lindley,  L..T.,  said,  at  p.  HST  :  "Turn  not 
one  oi  tluiso  who  .idmire  the  decision  in  ('ni'lock  v. 
I'i]>fr.  It  is  <ine  of  those  cas(>8  which  are  anoimili ma, 
but  which  have  laid  down  a  certain  rule,  and  that 
nde  haa  been  aetod  ujMn  bv  eveiybocfy  whom  it  con- 
«ttM  for  to  lone  »  time  tbat  we  oannot  and  ought 
not  to  yaryit.   it  was  a  nde  laid  down  by  Lord 

CotttnLiiiii  wlicii  Tiord  Chnncellur  in  IS.'jO,  and  it  has 
been  acted  upon  ever  sinco  by  the  taxing  musters, 
and  therefore  we  must  accept  it;  but  we  must 
aooept  it  as  an  anomakras  rule  appUoahle  to  the  case 
to  whieh  it  applies  and  which  onght  not  to  be  extended. 
But  although  wo  ought  not  to  extend  the  rule,  it  will 
«ot  do  to  fritter  it  away."  And  TiOpes,  L.J..  expre8s(>8 
himself  to  the  same  eff"e<;t.  With  these  expressions, 
if  I  may  say  so,  I  desire  respectfidly  to  express  my 
concurrence. 

I  have  thou^it  it  right  to  inqoira  whether  the  rule 
established  in  Cradock  r.  Piper  has  been  applied  to 

solicitor  iiiortpagecs  by  the  taxing  masters,  and  I 
have  received  the  following  certiticatfl  from  the  senior 
master,  Mr.  Buckley: — "In  answer  to  your  lord- 
ship's question  I  beg  to  certify  that  acoordiog  to  the 

?ractioe  of  this  ofBoe  the  principle  of  Cradoek  v. 
V/xr  is  not  applicable  to  the  costs  of  a  solicitor 
mortgagee  a  :ting  for  himself  and  his  co-mortgagees. 
This  practire  is  found)^!  on  the  case  of  SrUitt  r  v. 
t'oUain,  which  decides  that  under  such  circumstances 
the  solicitor  is  entitled  to  costs  only  out  of  pocket, 
and  this  is  confirmed  by  the  xecent  oases  of  Stoat  v. 
Lirkarith  and  Jn  rt  Waui$.'" 

Now  the  decision  of  Sr]<itrr  v.  Cottain  is  in  point 
filtiioiigh  it  do«m  not  appear  that  I'ladark  v.  Piff  r 
was  culled  to  the  Vice-Chancellor's  attention.  See- 
If  however,  that  that  decision  was  given  in  1857, 
has  been  acted  on  uniformly  by  the  taxing 
masters,  and  that  the  rule  established  by  ('ratlock  v.  ' 
I'i/jtr  in  ou  onumaly,  uod  is  not  to  bo  extended,  I  think  i 


that  it  ought  not  to  be  applied  in  the  ease  of  mi&d- 

tor  raortgagoea. 

The  result  is  that  in  In  rr  Dix>dij,  Fisltfr  v.  D<-4ii 
the  summons  will  be  allowe<i  as  regards  Ixjtli 
classes  of  items  which  I  have  mentioned,  and  the 
matter  will  be  remitted  to  the  taxing  master  for 
reconsideration,  with  a  direction  that  he  is  to  ssosr> 
tain  the  amounts  which  would  have  been  propeily 
ch  itp*  alile  iigiiinst  the  mortgagor  if  an  ind<  [>(  iidpnt 
solicitor  had  betm  employed,  and  to  allow  the  same 
proportion  of  that  amount  as  Mr.  Hodges  is  entitled 
to  in  respect  of  the  gener^profits  of  toe  partnership 
between  nlmadf  and  Mr.  nsher.  The  ooete  of  both 
parties  to  the  summons  will  be  costs  in  the  action. 

lu  ihlibtrt  V.  Llwfd  the  summons  will  be  dismissed, 
without  ooete. 

From  this  decision  Hm  appUceate  in  HilAeH  v. 

I.lui/d  appealed. 

Qraktm  Ua*iiuti»,  Q.(7.,and  MethoUl,  for  the  appel- 
lants.— ^The  principle  laid  down  by  Lord  Ck»ttmhsin 

in  Cradock  v.  I'iprr  with  res]ject  to  a  solicitor  trustee 
acting  for  himself  and  his  co-trusteo  is  e^jually 
applicable  to  a  solicitor  mortgagee  acting  for  huuself 
and  his  oo-mortgagee.  [Lixuley,  L.J. — Cradock  v. 
I'ijter  has  repeatedly  been  adversely  oonuiMnted  oa, 
oven  in  the  House  of  Lords.  It  ia  «■  aaomalons 
case.  BowEir,  L.J.— Does  not  the  role  that  a  trostee 
shall  not  make  a  profit  out  of  his  trust  dejiend  oti  thn 
princijilc  that  a  trustee  should  not  place  himself  in  h 
position  in  which  his  interest  and  his  du^  might 
oooflioti']  That  is  not  the  principle  on  wuoh 
the  role  that  a  mortgagee  ehall  not  make  a 
profit  out  of  the  mortgag^  estate  rests  :  it  rest;  on 
the  principle  that  it  is  a  matter  of  contract  I>etween 
the  mortgagor  and  mortgagee  what  costs  the  uiort- 
gageo  can  charge.  [A.  L.  Smith,  L.J. — How  do  you 
get  over  the  decision  of  the  Court  of  Appeal  in 
Jit  re  IViallit  as  to  a  aole  solicitor  mortgagee !'  How 
does  the  fset  that  thesolieitor.mort^agec  has  a  laymsa 
as  co-mortgagee  affect  the  principle  of  that  deci- 
sion !•']  We  roly  on  the  analogy  of  the  rule  appUc- 
able  to  a  solicitor  eo- trustee :  ('nuhtck  v.  Piper, 
Again,  in  /h  re  Donaid*im  the  taxing  master  allowed  s 
soUdtor  co-mortgagee  to  charge,  as  against  the  mort- 
gagor, profit  costs,  and  Baron,  V.C..  upheld  the 
taxing  master.  That  case,  therefore,  shows  that  the 
view  of  the  taxint^  miuster  in  the  picsciit  ra-S'"-  as  to  the 
practice  in  the  offi<!o  is  not  atxuratc,  and  the  decision 
IS  exactly  in  point.  The  taxation  must  work  out 
cheaper  where  the  solit-itor  mortgagee  acts  himself. 


tlhalli*  and  Birretl,  foe  the 
called  on. 


not 


Lixuley,  L.J.,  said  that  a  foreclosure  decree  had 
l>een  obtaine<i  in  an  u<  tion  lirought  by  two  mort- 
gagees, one  of  w^hom  was  a  solicitor,  and  he  hod 
acted  in  the  proceeding!  on  behalf  of  himself  and  Ids 
co-mortgagee.  It  was  conceded  that  he  waa  entitled, 
as  against  the  mortgagor,  to  his  costs  out  of  pocket 
He  wantefl  to  have  his  orditiary  soH(  itor's  costs,  which, 
if  allowed,  would  enable  him  to  make  a  profit  out  of 
tlie  person^  wh'i  were  entitled  to  the  equity  of  redenip- 
tion  of  the  mortgaged  property.  Was  that  right  i' 
Take  the  simple  case  of  a  sole  mortgagee  who  was  a 
solicitor.  It  had  been  settled  for  years  that  such  a 
mortgagee  could  only  get,  as  ag^aiust  the  mortgagor, 
his  l  ostsoutof  pocket,  not  Ijn  ;iuse  ho  was  a  tru^S'-' 
(for  he  was  not),  but  beoiuse  the  baigain  bctweeu 
him  and  the  mortgagor  was  that  the  latter  should  be 
entitled  to  redeem  the  praperty  cm  payinent  of  pito* 
cipal,  interset,  and  ooets,  and  ooehi  fid  not  ii^nde 
profit  costs.  The  result  was  therefore,  in  fa<  t,  the 
same  as  in  the  case  of  a  trustee  who  was  a  uoUcitor, 
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ibouffh  it  was  arriTed  at  on  different  grounds  and  by 
t  diflerent  process.  Did  this  role  apply  when  there 
irere  two  mortgaf!:eea,  one  of  whom  was  a  solicitor  ? 
Hi;  dill  nnt,  th»  sclicitor  mortga^t'C  would  bo  making 
» profit  out  of  the  mortgagor.  There  was  no  autho- 
li^  tint  ths  rale  did  not  apply  to  this  casi-  except  the 
dooDOo  of  BaeoD,  Y.C.,  in  Ju  re  Dimaldton.  Bat  there 
hid  km  •  long  coorae  of  praetioe  in  tbe  taxing 
■Mten?  office  eontrary  to  that  (Ifci.sion.  fhnug}i  the 
pnetice  had  not,  perhaps,  h<S'n  ;is  vini\(  rsal  us  his 
Lrdsiui.  at  tirst  suppost  ii.  TIk;  fittention  of  the 
taxing  mastei-s  may  not  have  been  always  directed  to 
tbf  point.  The  recent  decisions  in  SUyne  v.  /.ickut  ish 
aad/a  re  tt'allU  showed  th%t  the  rule  was  that  profit 
coits  eoold  not  bo  allowed  to  a  solicitor  mort^gne, 
N'o  doubt  the  decisinnof  Biiron,  V.C.  in  In  i  r  ifKim/d- 
«.«  was  to  the  contrary,  but  his  lordship  thought  that 
iliekaraed  Vice-Cliancellor  went  a  great  deal  too  far. 
HlsdMiiioiiwaa  inoonsistent  with  the  princmle  of  the 
dedibn  of  the  Court  of  Appeal  In  7n  rr  Wattit,  and 
the  reasoning  on  which  that  dorisioTi  was  fmiTnlpd. 

lielianee  had  been  plaeod  l>y  the  :i[i{iellaiits"  cminR<"l 
nn  the  decision  of  Lmil  ('haiircllur  ('(ittcHhiiiu  in 
V.  riper,  in  which  be  laid  down  the  rule 
,whother  for  tbo  first  time  his  ktddiip  did  not  know) 
tint  if  there  were  two  tmstees,  one  nf  whom  was  a 
nBritor,  the  solicitor  trustee  acting  for  both  in  a 
litieration  would  be  entitled  to  profit  ("j-t>.  His  lonl- 
'Up  thought  hi-  would  not  l>o  going  too  far  if  he  said 
th.it  I>jrd  Cottenham  rather  io«t  sight  of  the  fact 
that  it  was  the  double  position  of  trustee  and  solioi* 
tor  oocQpied  by  tiie  tnistee  that  gave  nse  to  tbe 
"iifficiilty ;  and  he  certainly  would  not  lie  going  too 
'%r  in  sayinjf  that  whenever  this  case  had  Ijeen  since 
'iiMussffi  tliL'  correctiii'-^s  nl  the  decision  lui'l  been 
ibubted.  It  had,  however,  never  Iteen  reverse<l  by 
sny  court,  but  it  had  besn  tnated  as  auomulouB,  It 
■tood*  and  still  stands*  as  an  established  nUe.  but  it 

iwt  cover  the  ease  of  a  soHdtor  mortgagee.  If 
its  prindple  were  sound  the  court  ought  to  extend  its 
upplication.  But  if,  as  seemed  to  be  the  better 
r>{jmion,  the  principle  were  not  sound,  the  oonrt 
ought  not  to  extend  its  application* 

BowEX,  L.  J.,  said  he  quite  concurred,  especially  as 
Ngnds  tte  obserratioaa  made  by  lindley,  L.J.,  on 
f'niih.  i:  V.  I'ljx  r  which  was  an  anomahnis  oasei  and 

ought  not  to  Xx-  extended. 

A.  L.  ."^.Miiii,  L.J.,  also  thought  thiit  the  ddisidn 
<jf  Stirling,  J.,  was  right.  In  re  W'niit-  t  xjui  ssly 
decided  (as  indeed  had  been  previously  decidi'U)  that 
a  sole  noftgagee  solicitor  could  not  get  profit  costs  as 
■piMt  the  BOfftigBgor.  His  lordship  did  not  in  the 
hast  Me  why  tbe  mortgagee  solicitor  was  any  the 
ni"re  entitled  to  thtiii  Ijecause  he  had  joined  \*-ith 
ikim  as  co-mortgagee,  a  lavman.  He  concurred  in  the 
moarks  of  the  oChsr  Lmu  Joslioes  as  to  QradoA-  t. 

Aiptul  dUmiued. 

Solidtois  in  7m  re  Dooiy,  Fiaher  t.  Doodif :  for  the 

applicants,  Cope  it  ^o.,  for  Fisher  d-  Ilvilije^,  Newport: 
for  the  respondents,  Sharpe,  Parker,  it  (Jo.,  for  (  art 
•(  LaifCKKkf  Altrinohauoa. 

tiolicttan  in  Jtibberi  v,  T.loyd :  for  the  appellants, 
Mfca  ife  Co. ;  for  the  respondents,  Chnton  a*  Sot)$. 


From  Chan.  Div. 


Oct.  28. 


(lindley,  Bowen,  and 
A.  L.  Smith,  L.JJ.)  ) 

O.vwAiti)  BriLDiJfG  SoriKTY  r.  Smithsox.  (a.) 

Thtil — h'iUtpjiel  —  Suie  —  Mortf/vyt — Fraud — luucctut 
minreprttenlaUm — Oownavi  for  titk — Averment  of 

lri/(tl  iK(4itr. 

Jiv  uidatture  oj^  the  -Itfi  of  Dectiaiter,  187J*  the  de* 
/emmiils,  heing  Beieett  in  fee  of  eertain  reaf  etitate,  <wM- 

f<7/c/  "  pict  of'  ijriiiiiiJ,  ]¥irt  thereo  f,  to  tin-  "sr  i,f  T.,  hi* 
heiiii  ami  iifitii/nn,  hi/  ii-ai/  nf  nale.  Iti/  indtntiire  if  the 
'2oth  (if  Maij,  lS7(j,  T.  amveijed  the  pint  hi/  tivi/  of  iiiorl- 
rjaije  to  the  A .  Society.  Uy  an  indenture  of  the  ith  of 
April,  1877,  after  recitiny  that  the  te$tutor,  of  u'ho»e  real 
e»tat»  the  defendant*  were  <Ae  tnuleee,  bang  at  the  date 
of  hie  win,  and  to  continuing  till  the  time  of  hit  death, 
teiseil  ill  fee  simph  .  free  from  inrti  iiihrauvra,  of  Certain 
real  ettate,  of  which  the  i>iut  thereby  yrantrd  farmed  part, 
inndf  hill  will,  and  thereby  tleviied  hit  real  ettatr  unto 
the d^eudanUt  their  heirt  aadattignt,  anon  cerftitM trtutt, 
and  alto  reciting  that  the  teehOor  diea  vnthmt  having 
revoked  or  uUertd  hit  teiV/,  aud  also  rrrifii,//  that  the 
drfendaiifA,  in  exrrrine  of  n  jHifer  in  the  trill,  had  ai/reeil 
U'ilh  T.  h'l-  the  itlxcluli  .'ii/r  ti)  him  of  the  jilot  of  laud 
and  jirtmitet  inUudrd  to  /«•  thereby  yrunted,  and  the 
inheritance  thereof,  in  fee  timple  in  pottettion,  free  from 
incnmbrancet,  at  a  crrtitin  price,  and  oUo  rtcitiny  that 
//.  .S.,  one  of  the  defendanta,  at  benefidtd  mener  of  the  jilot 
I'.f  '/I'l  iniitl  xiih/t  ct  to  the  jHiiri  )■  nfsulr,  Imil  ai/rt '  ■!  fn  cuncii r 
lit  tilt  indenture,  it  tmti  witueunl  that  thi  lU/endautu  did 
•/ntid  ami  convey,  and  the  defendant  11.  S.  did  yrant 
and  conjirmt  P^c'  "/  y round  unto  and  to  the  vee  q/* 
T.,  hit  heirt  tmd  attiynt,  for  ever.  The  indenturt  cor- 
tained  a  covenant  that  the  defendant*  and  the  defendant 
//.  S.  respectively  hud  not  iiiruinlfrred ;  and  also  a 
covthaut  that  the  drfendant  I/.  S.,  toyifher  V'ith  the 
defendants,  hud  ijttod  ri</ht  to  convey.  liy  an  indenture 
if  the  '2'2nd  of  .Se/itember,  1877,  T.  purjH/rteil  to  ronvtjf 
the  plot  of  ground  and  preinitet  compriied  in  the  inden- 
ture of  the  4th  of  April,  1877,  to  the  jdainti  ft  by  tvay 
of  iiwrf'/iKj'^  to  'tfin-i  f>  rfa  I  It  monct/A,  The  /ili't  of  'froniid 
compristii  tn  the  iiiil<  iitnrea  nf  the  Ath  of  April,  1877, 
and  the  '22nd  of  September,  1K77,  u<at  comprited  in,  and 
had  ieert  already  conveyed  bjf  way  of  tale  and  bjf  way  of 
m^trtgage  hy,  the  indentnrte  o/IAs4w  i^f  DeeenAer,  1875, 
and  the  l&th  of  March,  1876,  rttpectively.  The  inden- 
ture of  the  4th  of  April,  1877,  iwm  innocently  execvt^d 
by  the  defendantt  at  the  requett  of  'J'.,  who  vui*  nitploi/io 
by  them  in  the  development  of  the  tettator'a  nfate,  and 
who  enjoyed  their  confidence,  and  upon  a  repirftentation 
made  by  him,  which  they  oieee^ei  iit  good  faith,  that  the 
jdot  of  ground  had  not  already  been  tud.  The  jttaintijfH 
innocently  advanrrd  their  money  v/tou  the  faith  of  the 
reprettntntioun  made  through  T.  to  them  by  the  defend- 
ant* in  the  iudentnre  of  the  4th  of  Afrit,  187T>  In  an 
action  for  breacJi  of  covenant  for  title. 

Held,  tlMt  the  sfafeaMMte  at  to  title  in  fhe  ^eed  of  thr 
Ath  of  April,  1877,  were  not  tuJMently  preciee  to  mine 
an  ett^tppel  againtt  the  defendantt  to  at  to  prevent  them 
from  deny  ill'/  that  in  fact  they  had  AO  tfOe  to  eOHVey,aftd 
from  setting  up  the  true  facts. 

Held,  by  Lindley,  L,J.,  that  the  defthdant*  irere  not 
liable  to  the  jUaintifft  for  the  lott  tuttained  by  them  on 
the  nwrtgage  of  the  22nd  of  September,  1877,  on  the 
further  groumh  ~[\)  that  the  plaintifft  ivere  in  no  brff'> 
'f.oaition  at  uyainst  the  defendants  than  T.,froin  irhoin 
they  took  the  mortyayc,  and  (2)  that  the  mi»rej>rexeiit(4ion 
of  the  difendants,  by  which  the  plaintijft  had  been  mitled, 
teat  an  innocent  one. 

Deckion  </  Sakewidi,  J.,  merteef . 

(frOBqportedfayABini  i:  T.\wuEKci,Bsq.,  Banister 

at-Law. 
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CouBX  OS  Armi. 


QuaTf.  »  fi((l„r,  siipjiofiiKj  there  had  f'tiu  an  isttttr 
<  r'<tU<l  by  t  »U)fi^)rl  ui  wjaiutt  thr  dtfetulauit,  u  i>lea  >>/ 
frtiml  tootihl  be  tvell  atuwtnd  h§  ike  rtftjf  of  pnrehast 
/or  calH«  withititt  notice. 

Appeal  from  a  decision  of  Kekcwicli,  J. 

The  pluntiifs  were  u  building  socioty  incorporated 
under  the  IVuiMing  Societies  Aut,  isTl,  und  wi  re  in 
course  of  winding  up.  By  an  indent  uro  dated  the 
4th  of  April,  1877,  and  made  between  tlu-  ilefendunts 
of  the  fitRt  part,  the  defendant  Harry  Sheldon 
Oradock  Smiiaiaa  of  the  eeoond  part,  and  Thomas 
Toward  of  the  third  ])ar(  ;  (iftor  roeitiiiir  that  Samuel 
Smithson,  hpiiig  (it  tlic  date  (ji  bis  will  and  so  con- 
tinuing till  tli'^  tiiiiM  of  his  death  st  isi'd  in  fee  simple 
in  possession  free  from  incumbronoea  of  an  estate  at 
Shilton,  in  the  ooonty  of  Durham,  of  which  the  plot 
of  land  thereby  sraated  formed  part,  made  his  will 
dated  the  7th  of  October,  1873,  and  thereby  devimd 
hia  rt'iil  rstate  imto  the  defendants,  their  heirs  and 
assigns,  upon  trust  to  stand  seise*!  tlieroof  upon  the 
tmnts  the«>inaftpr  declared,  that  was  to  say  (after 
declaring  certain  tnuta  as  to  aa  estate  at  Dalnabrieh, 
in  the  county  of  Perth)  as  to  all  tiio  reridno  of  his 

real  estnt'"  in  trust  for  the  defendant  H.  S  C  Smith- 
sun,  his  heirs  and  as.sigras.  if  he  should  attain  the  age 
<it  twoiity-ono  years,  and  ul>o  reciting  that  the 
testator  empowered  his  trustees,  in  case  his  personal 
estate  should  be  insnffioisnt  to  pay  all  his  debts, 
funeml  and  testamentary  expenses,  and  legacies,  by 
mortgage,  or  sale,  or  otherwise,  to  raise  any  sum 
which  his  trustees  should  think  fit  in  ctrd<  r  to  dis- 
charge such  debts,  expenses,  and  legacies,  and  also 
reciting  that  the  testator  died  on  the  oth  of  Novesber, 
1874,  without  having  revoked  or  altered  his  wfll, 
which  was  proved  as  therein  menttimed,  and  also 
reciting  that  the  defendant  H.  S.  C.  Smithson 
attained  twenty-one  on  the  UGth  of  Juno.  IST  'i,  and 
also  reciting  that  the  defendants,  in  i  xen  isc  uf  the 
power  so  as  aforesaid  contained  in  the  will  of  the 
testator,  bad  agreed  with  Thomas  Toward  for  the 
abeolate  sale  to  him  of  the  plot  of  land  and  premises 
11iei«iBafler  partienlaily  described  and  intenaed  to  be 
thereby  granted,  and  the  iidieritaneo  thereof  in  foe 
simple  in  possession,  free  from  incumbrances,  at  the 
price  of  £']')  Is.,  and  also  reciting  that  the  defendant 
H.  8.  C.  ijmithson,  as  beneficial  owner  of  the  real 
estate  of  the  testator  subject  to  the  power  of  sale, 
bad  agreed  to  concur  in  th(>  indenture  x\n\v  in  state- 
ment, it  was  witnes.sed  thut.  in  iiursuan<e  of  the 
.■'(Utrai  f  ami  in  ruuRitienition  of  file  huih  nf  is., 
the  defendants,  in  excixise  of  the  power,  did  grant  and 
convey,  and  the  defendant  H.  8.  C.  Smithson  did 
grant  and  confirm,  unto  T.  Toward  and  his  heirs  the 
plot  of  ground,  messuage,  and  hereditaments  therein 
particularly  de.Hcribed,  to  hold  the  same  unto  and  to 
the  U8«  of  the  said  T.  Towai-d,  his  heirs  and  assigns, 
for  ever. 

Tlie  indenture  contained  a  covenant  by  each  of  the 
.  defendants  with  T.  Toward,  his  heirs  and  assigns, 
that  they,  the  defendants,  respectively  had  not  at  any 
time  done  or  executed,  or  knowingly  suffered  or  been 
party  i  jn  ivy  fo  any  act,  deed,  or  thing  whereby  the 
Dlot  of  land  and  premises  thereby  granted  were,  bad 
Men,  or  could  or  might  have  been  incumljered.  It 
alio  contained  oovenants  by  the  defendant  H.  S.  C. 
Smithson  with  T.  Toward,  nis  lidtt  and  assigns,  tliat 
(notwithstanding  any  net.  deed,  matter,  or  thing  by 
him,  the  defendant  U.  S.  C.  Smithson,  or  any  of  his 
ancestors,  or  any  person  lawfully  claiming  through 
him  or  any  of  them,  theretofore  done,  permitted,  or 
known  to  the  contrary)  be  the  defendant  H.  8.  C. 
Smithson,  togeUier  with  the  defendants,  hod  in 
themselves  or  himself  good  right,  full  power,  and 
lawful  and  absolate  anmrity  to  giant  tho  puidiaaed 


¥ lot  of  ground  and  pninises  unto  and  to  the  U5<?  of 
'.  Toward,  his  heirs  and  assigns,  in  manner  therein 
eipresw-d. 

A  receipt  for  the  £:io  4  s.  was  indorsed  on  the  inden- 
ture and  signed  by  the  defendants. 

By  an  indenture  dated  the  22nd  of  September, 
IBTT,  and  made  between  Thomas  Toward  of  the  au<> 
]i  irt  and  the  plaiutiR's  of  the  other  part,  tln' pli*, 
ground,  messuage,  and  hereditaments  comprised  in 
and  expressed  to  be  conveyed  by  the  in<leuture  of 
the  4th  of  Ajoril,  1877,  was  granted  and  conveyed  by 
Toward  to  tne  ptaintifb  by  way  of  mortgage  for 
securiiif;  payment  to  the  plaintiffs  nf  the  simi  of 
udvane^-d  by  them  to  Toward,  and  the  interest 
and  other  moneys  in  the  indenture  mentioned. 
Vpon  Toward  hieing  subsequently  adjudicated  s 
bankrupt  the  plamtifb  gave  notice  to  the  tenant  of 
the  premises  oomprised  in  the  mortgage  to  pay  the 
rent  to  them,  whereupon  it  appeared  that  the 
preniises  wi  rr  ilaiiie  d  by  tho  Bishop  of  Auckland 
Building  S(.>ciety  under  the  circumstances  hereinafter 
mentioned,  which  were  then  for  the  first  time  ^ 
covered  by  the  plaintiffii. 

By  an  indenture  dated  the  4th  of  Derember,  1875. 

and  made  between  the  same  parties  as  were  suhse- 
quently  parties  to  the  indenture  of  the  Ith  of  April. 
1H77,  the  preniises  afterwards  cxprcssHd  to  be  OOH- 
voyed  by  the  indenture  of  the  4th  of  April,  1S77, 
wore  with  other  heireditaments,  part  of  the  real  estste 
of  the  testator,  conveyed  by  the  defendants  as  tros* 
tecs,  luid  by  the  defendant  H.  S.  C.  Smithson  si 
ben<  ticial  owner,  unto  and  to  the  UM  of  IhOBSS 
Towani,  his  hoirs  lind  a.ssigns. 

By  an  indenture  dated  the  25th  of  May,  1876.  and 
mam  between  Thomas  Toward  of  the  one  part  sad 
the  Bishop  Auckland  Building  Society  of  the  otiitr 
part,  the  whole  of  the  ])rcmises  comprised  in  the 
indenture  of  the  4th  of  December,  1S7.»,  were  granted 
and  conveyed  by  Thomas  Toward  to  the  Bisliop  .\uck- 
land  Building  i^ciety  by  way  of  mortgage  to  eun- 
the  principal  moneys  and  interest  therein  mentiontid. 
The  Bishop  Aucldand  Building  Society  had,  hj 
virtue  of  the  indentures  last  mentioned,  entered  into 
|KJsstssion  of  the  hereditauuiit-  cuinprised  therein, 
including  the  heredititments  width  Toward  purported 
to  mortgage  by  the  indenture  of  the  2Sm  of 
Septembo',  1K77,  to  the  plaintiffs. 

There  was  owing  to  the  plainttfBi  on  the  •eeotity 

of  their  supposed  mortgage  the  SUm  of  £445,  withs 
eunsideralili'  arrear  of  interest. 

Tliouias  Toward  was,  previously  to  the  date  of  lli* 
indenture  of  the  jJud  of  September,  1S77,  a  laud 
agent  and  buildi  i .  .and  had  been  up  to  ttiat  tinw 
employed  by  the  defendant!  for  the  pmpoae  of  super- 
intending the  development  of  the  eetatc  of  tite 
testafoi  and  of  preparing  plans  from  time  to  tiui'' "i 
the  sale  to  purchasers  from  the  defendants  of  jtortious 
thereof,  and  had  flujoyad  the  fall  oonfidenoe  of  the 
defendants. 

The  plaintiffs  commenced  this  action  against  tbr 
defendants  by  direction  of  the  judge  of  the  county 
court  of  Durham  in  which  the  society  was  being 
wound  up.  alleging  that  they  advanced  the  >um  of 
il'.iW  to  Thomas  Towani  ujxm  the  faith  that  tbf 
representations  made  by  the  defendants  in  the  in- 
denture of  the  4th  of  April,  1877,  were  true,  and  thiU 
at  the  date  of  that  indentore  the  defendants^  had 

power  to  convey  the  preniises  CMnijirised  therein  tO 
Thomas  Toward  free  from  ineumbninces. 

The  plaintiffs  claimed  a  declaration  that,  Ity  reason 
of  t)ie  representations  and  covenants  hy  and  on  the 
part  of  the  defendants  respectively  in  the  indenture 
of  the  4th  of  April,  1^77,  contained,  the  defendants 
were  liable  to  make  good  to  the  plaintiffii  the  moneys 
advanced  hy  them  on  tiie  aecuri,ty  of  the  indenture  of 
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the  J2nd  of  ScjiteuibtT,  INTT,  to^i-thi  j-  with  interest 
from  the  date  of  the  last  iiayHieiit  of  interest  Ly 
TowanI ;  and  that  the  defenuants  uight  be  ordered 
to  make  <;ood  such  pi-inciiial  money  and  interest 
aeeoidiiudy;  or,  in  the  altanuitiTe,  damages  for 
hmA  of  the  oovmante. 

The  defendants  in  thfir  defence  alleged  'and  it  was 
adiiutt«d  by  the  plaintiffs)  that  the  indenture  of  the 
■Jth  of  April,  1877,  waa  innocently  executed  by  them 
at  the  req[nf>st  of  Toward  and  upon  the  faith  of  a 
iqmsentation  made  hy  him,  and  accepted  as  the  truth 
in  good  faith  and  without  question  by  the  defendants, 
that  the  hercditivuients  comprised  in  and  exitressi  d  to 
be  conveyed  by  that  imli-nture  were  puree]  of  the 
testator's  estate  and  had  not  been  sold,  mortga^^, 
or  otherwise  inoianberad  hj  tibe  defendnt*  to  or  in 
favour  of  anyone. 

XAsfwicb.  J.,  held  that  tho  plaintiffs  were  entitled 
to  recover,  by  way  of  duunif^es  for  breach  of  the 
0OT«iUQt  on  the  i>art  of  the  defendants  contained  in 
the  indenture  of  the  -Ith  of  AprU,  1S77,  tho  moneys 
advanced  by  the  plaintiffs  on  the  seouiity  of  the 
moHgage  of  the  2Snd  of  September.  1877,  or  {he 
value  of  the  i.rci;;i3t:>  comprised  in  the  uiortgago 
•ecniity,  whichever  sum  should  be  the  smaller. 
From  that  dMosiaB  the  doftedants  appealed. 

S  '^^t  /*,  - .  for  the  appellants.  -  -The  plaintiffs  claim 
through  Toward,  ana  cannot  stand  in  any  better 
position  than  ho  did.  A  man  cannot  transfer  an 
ertate  which  he  has  not  got — wliioh  was  lowaxd's 
CMS  and,  a  fortiori,  oannot  transfer  a  right  to  soe 
Oa  a  covenant  nuudng  with  'land  which  he  has  not 
got.  The  assignee  of  a  covenant  ciinnot  sue  the 
c«v.  nantor  in  a  ca.se  where  the  assignor  could  not  sue 
on  the  covenant :  Doe  d.  iiuUm  v.  MilU,  2  Ad.  &  EI. 
17,  per  Taunton,  J.,  a*  p.  20:  Ta^tor  r.  Jfeedham.  2 
Tunt.  278.  A  covenant  does  not  sot  as  an  estoppel ; 
it  is  either  good,  or  bad,  on  which  the  oorenantor  may 
be  sued  for  breach,  but  it  creiit<  s  no  estoppel  (see  per 
Jessel,  M.K..  in  Gi  nt  ntI  Fimtti', ,  ]f(,r(^uy>\  uttd  Dit- 
>'••'  '■('.  V.  Libftafor  I\nn<iii'iit  /trurfit  Bnihlhuj 
^KiH,j,  27  W.  B.  210.  10  Ch.  D.  15).  The  defend- 
ants are  not  KaUe  for  the  misreprceentation  made 

throng  Townrd  to  the  plaint iff«.  for  it  was  un  iiino- 
Cfot  one.  It  Toward  had  an  estate  by  estoppel 
(vilich  he  had  not)  ho  could  not  possibly  be  in  a 
better  position  than  if  he  had  had  an  estate  at  law  or 
in  equity,  in  neither  of  wbidl  oases  would  ho  have 
been  able  to  give  his  assigiiee  more  than  he  himMlf 
had. 

He  also  cited  Frou-ih'  A'/k;/-  ,  .  '  <rv. ,  Keilw. 
21  Hen.  7,  fo.  70,  ]>.  (j ;  TUvrai'-ilfiixxl' "isf,  2  Co. 
Rep.  !»a ;  Coke  upon  Littleton,  1.  1,  o.  1,  s.  1,36; 
Heury  tigot't  cote,  11  Co.  Hep.  27;  wnd  fVsfer  t. 
Mackinnm,  17  W.  B.  1106,  L.  R.  4  O.  P.  704 ;  and 
referred  to  Laiiwm  v.  Tmnrri ,  1  Ad.  i^-  El.  792.  and 
Cfdhhtri*;n  V.  [rviiKj,  -1  H.  N.  742,  7  W.  K.  C.  L. 
Dig.  :*5,  6  H.  &  N.  1.J5. 

WarmiHgUm^  Q.C,  and  Warringtfii,  for  the  re- 
spondents.— ^We  allow  that  Towai^  could  not  have 
•tULcessfully  sued  the  defendants  befause  of  his  iniud. 
But  the  deed  was  not  void,  only  voidable.  Tho 
defendants  were  not  misled  as  to  the  contents  of  the 
deed,  but  only  as  to  their  having  authority  or  power 
to  nnke  the  grant,  and  those  are  two  different  tnings. 
Tlie  fraud  does  not  ;ln^t>  from  the  deed  itself,  but 
from  soruethinp  ci^Uuteriil  to  it.  ^IJowEX.  L.J.  - 
The  a-*i^i:i  «■  of  ji  <  ontract  obtained  by  fraud  cannot 
lue  on  the  contract. j  Yes,  but  the  plaintiffs  ai-e  not 
urignees  of  the  covenant ;  they  are  assignees  of  the 
estate  to  which  the  covenant  ia  incident,  and  so  they 
are  not  bonnd  by  the  equities  of  their  predecessor : 
there  is  n-.  assigmiient  of  ^he  COveuHnts,  ili.-v  :uu 
with  the  land.    The  deeds  show  a  good  title  in  the 


[  jilaintiti's ;   then  •tore,  if  the  ijliiiiitifTs  are  to  be  set 
aside,  it  must  be  by  means  of  something  ■l'h',r<  tho 
deeds.     The  deieuduuts  are  estopped,  as  between 
I  themselves  and  every  person  who  may  innocent^ 
'  acquire  the  estate,  from  saying  they  had  not  a  title  to 
j  convey.    It  is  true  that  in  fact  no  estate  passed  from 
till'  defendants  to  Toward,  but  they  are  C8toj>i)e<i  from 
saying  ao.    In  an  action  by  an  assignee  of  land  on  a 
covenant  which  runs  with  the  land,  fniud  on  the  part 
'  of  tho  original  grantee  is  no  defence  on  behalf  of  the 
original  grantor  nnless  it  is  siidi  ^nd  as  will  support 
a  plea  of  n<')i  ■  -f  /"■fum.     The  question  really  is 
whether  the  deed  wa.s  a  good  deed  or  not.    Tiiis  deed 
was  not  void:  see  per  James.  L.J.,  in  I/mtlrr  v. 
U'altrrs,  20  \V.  K.  218,  at  p.  21!»,  L.  1!.  7  Ch.  lo,  at  p. 
M,  refeiTing  to  Kfimrdi/  v.  Unm,  ;i  Jly.  &  K.  099; 
I'orley  v.  Cook,  I  Giff.  230,  6  W.  K.  Ch.  Dig.  43 ;  and 
Edwards  v.  Brown,  1  Ci-omp.  &  J.  307.  [BoWEX, 
L.J, — All  fniui]  does  not  make  a  deed  void;  it  must 
bo  such  fraud  as  mokes  the  mind  of  the  person 
executing  it  a  non  aawnting  mind.]  The  assignee 
of  a  oovnant  snes  •apoa  it  to  the  same  extent  as 
if  he  were  the  original  oovenantee. 

They  also  referred  to  Futter  V.  Maekiiutm  and 
Cut/iberUoH  v.  Jn  ing. 

8oM  Fox,  in  reply. — ^The  plaiatifb  most  show  that 

the  as.signec  of  a  covenant  can  sue  on  it  when  the 
assignor  could  not ;  and  they  have  not  done  that. 
(1)  The  deed  im,,  .nt  fitcbun.  i  2)  But  if  it  was  a  gOOd 
deied,  it  was  voidable,  (^i)  There  is  no  estoppel: 
Jlayne  v.  Maltby,  3  Term  Bep.  438;  Gtmml  Finanet, 
<ic.,  Co.  Y.  Libentor,  Ac,  Building  Socidy :  Hmth 
(Irealock,  23  W.  R.  95,  L.  R.  10  Ch.  22 ;  Hight  d. 
,r,  ij,r>i'  V.  Jixichmlh  2  Bam,  &  Ad.  278.  (4)  If  them 
is  estoppel,  both  sides  ai-e  estopped ;  the  plaintiffs 
cannot  say  both  •'  You  are  estopped  from  saying  no 
estate  passed  "  and  also  "  You  have  committed  a 
hieacli  of  covenant  heoante  no  estate  passed  " ;  they 
cannot  set  up  both  estropel  and  the  truth :  S^rf  v. 
Jardine,  30  W,  B.  893,  7  App.  Can.  Mo. 

lasttfixr,  XkJ. — Hiis  is  by  no  means  an  easy  case, 
and  before  I  proceed  to  deal  with  it  I  must  express 
my  sense  of  the  very  great  ussist^mec  which  Mr.  Fo.v 
has  given  us  by  the  very  able  manner  in  wliich  he  has 
argued  it.  To  turn  to  the  case — Toward  cheated  the 
plaintiffs  and  the  defendants  as  well.  The  plaintiOs 
lost  their  money,  which  they  had  advanced  to  Toward, 
and  now  they  say  to  the  defendants  "Pay  us  tho 
momy  we  have  lost,"  and  they  are  siiiiii:;  them  for 
damages.  "Why  should  the  defendants  iudenmifv  tho 
plaintiffs  for  that  loss!''  The  short  facts  ,<ire  these: 
The  defendants  are  trustees  of  the  real  estate  of  the 
testator.  For  the  iiurposes  of  the  development  of  the 
estate  and  selling  plots  of  it  they  employed  Toward. 
They  conveyed  to  Towaifl  as  a  jiurchascr  the  plot  of 
land  in  tpiestion  in  fee:  that  transjutioii  was  ii 
perfectly  honest  transaction.  Then  Toward  mort- 
gaged the  laud  he  had  purchased  to  the  Bishop 
Auckland  Biulding  Society :  that  transaction  also  was 
perfectly  honest.  Then  Toward  cheated  the  defend- 
ants, by  a  trick  getting  fiuni  theui  a  second  con- 
veyance of  the  land  over  again,  and  that  enabled  him 
to'cheat  someone  dse— wunely,  the  plahrtift,  which 
he  did. 

Xow  how  do  the  plaintiffii  put  the  case  as  against  the 

def(  nd.'ints  They  claim  through  Towatd.  Have 
they  Hiiy  better  right  to  niHef  than  Toward  had';' 
I  doul)t  it.  Tlicy  say  they  have  on  tlie  ground  of 
estoppel.  Loiviug  aside  for  the  moment  the  question 
of  estoppel,  let  us  SSO  what  the  plaintiffs  have.  They 
have  under  their  conveyance  from  Toward  all  that 
Toward  had  to  give — that  is.  an  c^juity  of  redemption 
merely.  That  is  what  he  had ;  the  hmd  w.i^  his 
subject  to  the  mortgage  to  the  Bishop  AvicklaiV 
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Hocietv.  As  afwignee^i  of  that  equity  of  rodemntion 
the  plaintiffs  have  no  claim  against  the  defendants, 
St'  they  cannot  rely  upon  that.  They  have  nothing 
ni>on  which  to  sue  the  defendanta  except  the 
representation  made  through  Toward  to  them  that 
they,  the  defendants,  had  power  to  convey.  But 
that  was  not  a  fraudulent  misropresentation,  80  that 
yviW  not  avail  thorn.  But  they  say  to  the  defendants 
"  You  are  e8topj>ed  hy  your  deed  from  den3ring  that 
To  wait!  had  the  estate  from  you,"  and  then  they  say 
that,  as  incident  to  the  estate  by  estoppel  which  they 
say  th«>y  have  got,  they  have  the  right  to  sue  the 
defendants  on  their  covenants  for  title.  Is  that  so  ? 
Toward  had  no  estate  by  estoppel.  As  between 
Towanl  and  the  defendants  the  deed  was  not,  I  think, 
voi<l  The  evidence  does  not  come  up  to  this,  that 
there  was  any  mistake  as  to  tlie  intents  of  the 
document  which  the  def«'ndttnts  executed.  They 
knew  what  they  did,  but  they  were  induced  to 
execute  the  deed  by  the  fraud  and  misrepi-esentatiou 
of  Toward.  The  plea  of  tioit  e»t  /udnin  cannot  be 
supported  on  behalf  of  the  defendants,  but  in  an 
action  by  Towai-d  itgninst  them  they  would  have  a 
complete  defence  on  the  ground  of  fraud.  I  am 
inclined  to  think  that  the  phiintiffs  are  in  no  better 
position  than  Toward  for  this  purpose.  I  do  not 
recollect  any  case  at  law  in  which  a  replication  of 
punrhase  for  value  without  notice  has  been  held  n 
good  answer  to  a  plea  of  fraud.  But  we  are  not 
considering  the  case  of  the  plaintiffs  being  attacked. 
Is  there  any  estoppel  ut  all '  The  plaintiffs'  case  is 
that  they  have  got  something  by  estoppel.  It  is  said 
that  there  is  something  in  the  deed  which  pit»vents 
the  defendants  denying  that  the  plaintiffs  have  got 
something.  I  need  only  refer  to  the  cases  of  (hurrnt 
Finance,  MorUjage,  uiitl  iHscotiut  Co.  v.  LihertiUtr 
I'ennanetit  Jtrntjil  liuiUUjuj  Socirty,  Hmtli  v.  <'rftih>r/,\ 
and  Itifjht  <I.  Jrffrrys  v.  BnckrtfU,  which  have  all 
been  cited  in  supjjort  of  the  defendants'  con- 
tention that  there  is  no  estoppel  here.  In  my 
opinion  the  terms  of  this  deed  are  not  precise  enough 
to  create  an  estop]>el.  It  is  not  desirable  to  extend 
tho  doctrine  of  estopi>el  by  getting  out  of  words  a 
meaning  which  they  need  not  l>ear.  That  doctrine  is 
oni>  of  evidence,  which  precludes  a  man  from  setting 
up  the  truth.  If  it  is  a  question  of  truth,  tho 
plaintiffs'  case  fails.  This  deed  does  not,  in  my 
judgment,  go  far  enough  to  prevent  the  defendants 
setting  up  Uie  truth.  The  case,  then,  fails  for  three 
reasons :  Firstly,  because  the  plaintiffs  are  in  no 
better  position  than  Toward  :  secondly,  because  there 
is  no  estoppel ;  thirdly,  because  tho  defendants' 
misrepresentation  was  an  innocent  one. 

BowEX,  L.J. — I  agree  that  the  judgment  of  the 
court  below  must  bo  reversed.  The  defendants  are 
sued  on  a  covenant  for  title.  If  this  was  a  question 
of  an  ordinary  covenant  it  is  clear  to  my  mind  that 
the  phiintiffs  would  take  no  more  than  Toward  had, 
subject  to  any  equities  that  might  exist.  It  is  said 
that  this  was  not  a  void  deed,  only  voidable :  and 
that,  I  think,  is  correct.  Then  it  is  said  there  was 
an  estoppel  ci'eated.  I  think  the  case  can  best  be 
decided  on  the  grround  that  there  is  no  estoppel. 
Estoppels  by  deed  ure  not  created  by  language  except 
it  is  express.  So  we  must  look  to  see  what  the  state- 
ments in  the  deed  are  which  it  was  intended  the 
defendants  should  be  bound  by.  To  be  estoppels 
they  must  be  perfectlj*  clear.  Recitals  act  as  estop]>els 
only  to  that  extent.  It  is  a  fundamental  rule  that 
estoppels  must  Ih-  clear.  Where,  then,  in  this  deed 
i..  there  any  statenu-nt  that  at  the  time  of  the  execu- 
tion of  it  tho  grjuiturs  were  seised  in  fee!'  Theit*  is 
none.  It  will  not  be  sufficient  in  order  to  create  an 
estoppel  to  say  tliat   tho  grantor  is  "  legall}-  or 


equitably  entitled "  :  liiijht  d.  Jrffrry»  v.  BuckntU.  I 
am  quite  satisfied  that  in  this  case  there  is  no  estoppel, 
and  on  that  ground  the  case  fails. 

I  leave  open  the  question  whether,  supftosing  there 
were  an  estate  created  by  estoppel,  a  l>oiui  _fi<lt  pur- 
chaser for  value  could  t^ike  oavantage  of  the  fraud 
under  which  the  defendants  acted  ;  it  is  not  neoesaarj* 
to  settle  that  for  the  decision  of  this  case,  according 
to  the  view  I  take. 

A.  L.  Smith,  L.J. — I  agree  that  the  appeal  should 
be  allowed.  Mr.  Wannington  has  satisfied  me  that 
the  defendants  could  not  here  shield  themselves" 
under  the  defence  of  tion  rgt  fnctum.  But,  in  my 
opinion,  they  can  defend  themselves  on  the  ground  of 
no  estoppel.  Tho  stutf'ments  in  the  deed  aro  not 
sufficiently  precise  to  create  estoppel.  It  is  not  stated, 
that  the  defendants  were  owners  m  fee,  and  an  infer- 
ence will  not  do  to  raise  an  estoppel ;  the  statement 
must  be  precise.    I  think  there  was  no  estoppel. 

Aj'pful  uUou'til. 

Solicitors  for  the  appellants,  Illfff,  Henley.  «(•  Sweet, 
for  Hi'sttll  it  Muckuy,  York. 

Solicitors  for  the  resjKmdents,  Bridijta,  Surrtell, 
IfryinxxJ,  Bam,  <(•  PiMiii,  for  Jl*'<jli,  Duuu,  A  U'ation, 
Darlington. 
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From  Q.  B.  Div.  \ 
(Lord  Esher,  M.l{.,  and  Bowcn  ■ 
and  A.  L.  Smith,  L.JJ.)  ) 

Duck  r.  Matei'.  (m.) 

Tort — Joint  torf/euwrs  -  Uisrharye  of  one  from  Uahility 
■ — I'i'jlit  to  claim  aijulnet  the  other — Covenant  not  to 
sue — Belat^e. 

A  ruftmtut  uot  to  s»t  one  of  two  Joint  tort/e(uor$  does 
not  <'j>*-rate  «*  a  release  so  as  to  ditcharge  the  other. 

An  ayrtrinent  to  accrjit  a  sian  of  money  from  one  of 
tiro  Joint  tortfea»or«  in  full  ditrhuryr  of  hia  liability, 
icithoi't  jirejndire  to  the  i  iyht  to  claim  ayaiutt  the  other, 
oiiyht  til  l<*-  fonttrtted,  not  u»  a  releagr,  but  a$  a  rovettant 
not  to  sue. 

Appeal  by  the  defendant  from  a  judgment  of  Day, 
J.,  at  the  trial  of  an  action  without  a  jury. 

The  action  was  brought  under  :i  &  4  Will.  4,  c.  l.> 
by  the  owner  of  the  right  of  representation  of  a 
dramatic  piece  called  "  Our  Boys "  to  recover  & 
penalty  of  forty  shillings  from  the  defendant  for 
representing  the  piece  or  avusiug  it  to  be  represented, 
without  the  plaintifTs  consent. 

The  defendant.  Miss  Mayou,  who  was  an  actress ^ 
and  was  in  the  habit  of  managing  stage  performances , 
was  engaged  by  a  clergyman  named  ^^  ills  to  give  a 
performance  of  "  Our  Boys "  at  the  Town  Hall, 
\\"andsworth.  for  the  benefit  of  a  charity. 

The  defendant  applied  to  tho  plaintiff* s  agent  for 
leave  to  pvo  the  performance,  and  was  told  that  the 
plaintiff's  fee  for  granting  a  licence  was  one  guinea. 
The  performance,  however,  took  place  without  the 
payment  of  any  fee  or  the  granting  of  any  licence. 
The  defendant  herself  took  part  in  the  performance. 
A  claim  was  then  made  on  behalf  of  the  plaintiff  on 
Mr.  Wills  and  the  defendant  for  tho  payment  of  five 
guineas  in  re8])ect  of  the  performance.  At  first  they 
declined  to  pay,  but  ultimately  Mr.  Wills  sent  two 
guineas  to  the  plaintiff's  solicitor,  and  received  from, 
him  a  letter  as  follows:—*'  lOtb  April,  1891.  Dear 
Sir. — '  Our  Boys.'  I  beg  to  acknowledge  receipt  of 
your8.  of  the  9th,  with  cheque  for  £'2  '2a.  inclosed,  in 


(<i,)  Reportwl  by  F.  G. 


RrtKEK,  Esq.,  Barrister-at- 
Law. 
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n-sp'ct  of  fee  aud  costs,  in  full  distharge  of  your 
iooal  liability  in  connection  with  Miss  3iane  Mayeu's 
performance  of  above  at  Wandsworth  Town  Hall  on 
tiN  iSti  of  Jaauanr,  1801.  Tliu  ia,  of  otmne*  Mrithout 
fU^aXet  to  mydmnt's  daim  against  IGn  H.  Mayen. 
-loan  faithfully.  W.  M.  Tilson  .- 

Tile  plaintiff  then  coumienced  this  action  against 
Mi»  Mayeu. 

Section  2  of  3  &  4  Will.  4,  c.  1>>  provide!  that,  if 
tnj  penou  shall  represent  or  oane  to  1m  xvpresented 
any  oramatic  piece  without  the  consent  in  writing  of 
the  proprietor  of  the  right  of  representation,  "  every 
Midi  offender  shall  be  liublf  tor  each  and  every  such 
rt presentation  to  the  payment  of  an  amount  not  lew 
than  forty  shillings,  or  to  the  foil  aBMNmt  of  11m 
benefit  or  advantage  ariaia^  fpomsobh  repfwentation, 
AT  tlie  injury  or  Ion  snstamed  hy  the  plaintiff  there- 
ft<  m.  whichnvor  shall  1k>  tho  'jTejiti  r  '^ntimgcs." 

Day,  J.,  gave  judgment  fur  the  pliimtitf  for  40s. 

Ihedaiemaanta  appaaled. 

/.I'ttle.  for  the  dffi  nil: lilt.    This  must  ho 
nvated  as  a  owe  of  a  joint  trcsj)a-ss,  for  it  caimot  have 
been  the  int^tion  of  the  Legulature  that  each  of  a 
amaber  of  persona  who  have  taken  part  in  »  perform> 
•Bee  witiumt  the  proprietor's  oonsent  shanla  be  held 
liable  con*ri  utivofy.    It  is  a  nde  of  common  law  that 
a  rfleasf'  of  one  of  several  joint  trespassers  open»tes 
i»  a  discharge  of  the  other,  a  release  naving  the  aaiue 
effect  in  this  respect  as  •  judgment :  <  \<ke  v.  Jenaor, 
Hob.  66 :  Brinmnrad  ▼.  Harnton^  20  W.  R.  784,  L.  B. 
7  C.  P.  547.    The  letter  of  the  plaintifTs  solicitor  was 
a  release  to  Mr.  Wills.    The  effect  of  it  is  that  the 
j !  lintiff  in  jirecluded  from  suing  Mr.  Wills.    There  is 
nothing  in  the  wording  of  the  Act  :t  &  4  Will.  4,  c.  10 
tepnvent  the  common  law  rule  from  applying  to  a 
caieof  a  joint  infringement  of  a  tight  given  hy  the 
Act. 

He  also  cited  Dtifresm  v.  Hutchinson,  '.\  Taunt.  117. 

Morion  Smiihf  lot  the  plaintiff. — ^This  is  not  a  case 
of  joint  trespass;  the  cause  of  aetion  against  the 

ilefendant  is  (liflTfrent  fmm  the  cause  of  action  against 
Mr.  Will?.  But  in  any  case  the  letter  frouj  the 
liiiitiiT s  solicitor  to  Mr.  Will.s  cannot  he  lield  to 
oj^rate  as  a  release  as  U>  discharge  the  defendant 
from  liability.  It  merely  amountwl  to  an  under- 
tddng  not  to  cue  Mr.  Wills,  which  ia  a  different  thing 
from  a  rdeaae:  JfnUm  t.  Fyrr,  6  Taunt.  389 ;  Mayor, 
dr.,  of  SilJfvrd  v.  Lrrrr.  :«>  W.  R.  S').  [l.SRI]  1  Q.  B. 
"ti* :  Willi*  V.  Dr  Liutrv,  G  W.  K.  .VOO.  4  C.  B.  N.  S. 
21C 

('it.  mil',  t  iilf. 

July  25.-  The  judgment  of  the  Coubt  (Lord 
EmrJL,  M.K..  and  BoWHT  and  A.  L.  SMIItt.  Ijrj.} 
iras  delivered  by 

A.  L.  SMirn,  L.J.— The  first  point  for  detennina- 
■ion  is  whether  the  defendant  ha.s  estahli.shed  her 
ilefeaee,  that  the  plamtiff  had  released  her  joint 
tortfeaaor,  flie  Ber.  Hr.  Wills,  from  a  joinl  «ame  of 
H't'on.  so  as  to  release  her  therefrom,  or  whether 
wLsit  she  has  established  is  merely  that  the  plaintiff 
had  covenanted  not  to  sue  Mr.  Wills. 

It  is,  we  think,  clear  law  that  a  release  granted  to 
one  joint  tortfeasor,  or  to  one  |oint  debtor,  operates 
as  a  discharge  of  the  other  jomt  tortfc«8or,  or  the 
rjther  joint  debtor,  the  reason  being  that  the  caasc  of 
Ktii-n,  which  is  one  and  indivisille,  having  been 
r»  Iea«ed.  all  persons  otherwise  liable  thereto  are  con- 
tequently  released.  Th»!  case  of  Cocke  v.  Jemtor  is 
di«kinct  190a  the  point,  and  there  ace  many  atthsc- 
(jecBit  cMsa  to  the  aame  elfeet. 

It  has  oIho  Ixvn  held  that  a  covenant  not  to  sue 
one  of  two  joint  debtors  does  not  operate  as  a  release 
to  Ohm  oOnr  joint  debtor  (//nttcn*    J?yrr),  the  raaaon 


being  that  the  joint  action  is  still  alive.  We  have 
found  no  case  in  which  it  has  beeu  held  that  a  cove- 
nant not  to  sue  releasee  a  joint  tortfeasor :  and  in  our 
judgment  the  principle  upon  which  it  has  been  held 
that  aneh  a  oovonaBt  does  not  rdeaae  a  joint  debtor 
appliej<  to  the  case  of  a  joint  tortfeasor. 

Tlie  (juestion,  then,  is,  does  the  document  of  April 
10,  18yi,  openite  as  a  release  of  the  joint  cause  of 
action  against  Mr.  Wills  aud  the  defendant, -or  ovXj^ 
as  a  covenant  not  to  sue  Mr.  Wills  :  It  is  uh  follows: 
"  April  10,  1891.  Dear  Sir,—  •  Our  Boys.'  I  b%  to 
aohnowledge  receipt  of  yours  of  the  Otb,  ^\'ith  cheque 
for  £2  2h.  inclosed,  in  res{)ect  of  fee  and  co.^ts,  in  full 
discharge  of  your  personal  liability  in  connection  with 
ICsi  Mayeu's  performance  of  above  at  Wandsworth 
Town  Hall  on  January  23,  1891,  This  is,  of  oouM. 
without  prejudice  to  my  client*s  claim  against  Miss 
H.  Mayeu.— Yoiit-  faithfully.  W.  M.  Tn.^ox.^' 
Tilson  was  soUcitor  for  the  phiintirf.  A  rule  of  con- 
strui  tion  for  such  a  document  was  laid  down  by  the 
Court  of  Queen's  Bench  in  I'riri  v.  lUirhtr,  4  E.  &  B. 
760,  at  p.  777,  3  W.  B.  C.  L.  Dig.  2(Mi,  where  it  waa 
held  that,  in  determining  whether  the  document  be  a 
release  or  a  covenant  not  to  sue.  the  intention  of  the 
parties  was  to  be  carried  out,  and,  if  it  vv  (  re  clear  that 
the  right  against  a  joint  debtor  wa.s  intended  to  bo 
preserved,  inasmuch  as  such  right  would  not  be 
preserved  if  the  document  were  hdd  to  be  a  relaaae, 
the  proper  eonsiruotion,  where  this  waa  aonght  to  be 
done,  was  that  it  was  a  covenant  not  to  sue,  and  not 
a  release.  In  the  case  of  lUitisfu  v.  (ioslii.g,  20  W.  K. 
98.  L.  R.  7  C.  P.  f),  at the  same  canon  of 
coiuitniction  was  applied,  and  it  was  held  that,  the 
release  being,  as  it  was,  limited  by  a  proviso  reserving 
tights  against  the  sure^,  it  must  be  taken  that  it  was> 
a  covenant  not  to  sue,  and  not  a  release ;  and  this 
ruling  was  unanimoudy  vpheld  by  the  Oooxt  of 
Common  Pleas. 

For  these  reasons  we  arc  of  opinion  that  the 
document  of  April  10, 1891,  ia  a  covenant  not  to  ana,- 
and  ia  not  a  rdeaae  of  the  joint  cans*  of  aotMNi,  and. 
that  the  defendant's  defence  fails  in  fMt. 

It  is  unnecessary  to  consider  the  true  construction 
of  the  stjitute  3      I  Will.  4.  l.  1  j. 

In  our  judgment  this  appeal  must  be  disniiaaed,  and 
withooata. 

Afftal  ditmitted. 

Solidtor  for  the  pkintiff.  H".  3f.  TiVn.n. 

Solicitors  for  the  defendants,  bttaiitiau.  Van  Ihuagh, 


Fioiu  Q.  B.  Div.  , 
(Lord  Esher,  M.R.,  and  '  July  0.  1892. 

Bowen  and  Kay,  L.JJ.) ) 

Pkice  {Appellant)  r.  Jambs  {Retpondent).  (o.) 

LicmuMg  law — Aj,plicatiou  for  rmncal — AVficf  o/  I'n- 
tention  to  oj>iM»ir—T*inj>orai  i/aHHiorIty — '*  Lieented 
j^r»vn"'—Lictm{n<j  Act,  1872  (35  .t  .'ki  IVr/.  r.  94), 
».  42-0  it  a  Vict.  c.  44.  «.  1— J»  (ho.  4.  c.  (il.  ^.  14  — 
Sptcial  case  atoted  by  lieeiisii"j  jufticfs—UcnMnhut — 
.Summary  Jwritdidim  Aa,  1879  (42  d  43  1  icU  c.  49). 
s.  38—20  <(!  21  I't'cf.  r.  43.  a.  2. 

The  occupier  of  certiiin  lictusril  jirnuiHS  Iximj  about  to 
leave  them,  the  appeltant  obtained  a  tempvrnry  authority 
under  S  ifc  6  Vid.  e.  44,  $.  1,  to  carry  ot,  the  bu$ineu 
uHtit  the  next  tataal  sestiott  /or  hauler  of  Ikeneet 
Such  «eMi*on  ana  the  general  anmtal  ficenting  ineehwy 

(a.)  Reported  by  F.  O.  RoBiNdOX,  Ewj.,  Barrister- 
ai>Law. 
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ieing  held  aiimltaiKOtislif,  the  anpeUatd  applied  for  a 
irana/er  of  tint  licence  under  9  Ore  4,  c.  61,  B.  14,  a>id 
€Uw/vr  a  reitetcat  of  thf  licrnee.    Hnth  u/tpHcaiivn*  trere 

rijn--'d  iiij  the  jttftkrii,  Ifuniio  Ihr  iij>jnlluiit  did  not  pru-  j 
duce  Mitit>Juclortf  evidence  oj  yntxl  iJiurtn  ttr,  N«tirf  of  j 
inkntiiot  to  oppose  ike  reuetml  uf  the  li'fme  had  been  ■ 
-terted  OH  theforuntr  occupier ^  but  tiU  upon  the  appellant, 

HM,  that  th«  appellant  iva$  tmta  **lieented  jtemm" 
■ainjlt;:ii<)  for  it  rmrual  <f  his  lir'uif"  leitftin  the 
vvuiii'Kj  iij  trdiiut  A'l  of  th>:  I.ictnsiiitj  .lit,  18"-,  und, 
tliertfvn ,  tmt  not  tntiUed  to  NofiCV  o/  vppo^tioH  to  the 
reueival  if  the  licence. 

The  tvjterinUndent  of  police  tf  tht  dii'iiiiiin  njipeared 
4o  <77«"*'  the  lii-eiire  fteftirt-  the  fiuticen,  and  notice  in 
toritiiKj  <f  the  api^rtd  o-an  tiivru  him  htj  the  appellant 
inao'iirdtinee  iriti'i  '10  .r  21  I'i'  f.  <-.  A''>,  >.  '2. 

Held,  tltat,  the  awe  ittimj  stuOd  hh'It  miction  33  of  the 
Summarif  Jtiritdictiou  Act,  187!),  (he.  guperiateHdetit  qf 
police  was  rif/ht/i/  made  r>  *[n)iiilrit(. 

Appeal  of  Price  from  an  onlcr  of  a  divisional  court 
(Wright  and  Collins,  JJ.)  affinning  tie  n  fusal  of  the 
iioeusiog  justices  of  the  Pontypool  division  of  Mon- 
mouth<ihir«  to  renew  a  limico.  on  a  eauo  stated  by  the 
justit'i-s  iindnr  the  Suininary  Juris'lit'ti  'U  A(  t,  l**"!). 

The  sjHJcial  caso  stiittHl  tho  following  fa<-ts  : — On 
the  18th  of  April,  1891,  Mason,  tho  holder  of  ti  licence 
lor  a  bMdKNue  in  Pontypool,  called  the  Biitanni* 
Tsan,  whioh  had  been  liomaed  as  %  beerfaome  from  m 
dato  prior  to  tho  1st  of  May,  1869,  was  convicted 
before  <wo  justices  in  petty  sessions  for  |>erniitting 
gaininj;  on  Lis  premises,  and  liis  liinii  h  was  indorscil. 

On  the  20th  of  June,  18'.)1,  Miison  ohtained  a  tem- 
porary anthcicity,  onder  5  &  6  Vict.  c.  41 ,  s,  1,  for  the 
^pdwat  to  OKBy  on  tfaA  biminiaw  until  tlia  mst 
mectal  truttfer  MHions,  irtneh  would  be  bdd  on 
the  22nd  of  August.  Mason  gitvo  no  notice  of 
his  intention  to  fipi>ly  for  a  transfer  of  the 
licence  to  the  appellant  as  required  by  section 
40,  sub- section  (2),  of  the  lioeniing  Act,  1872. 
At  the  g«n«Nl  amnial  BoMwhig  meetins  held  on  the 
22nd  of  August,  1891,  which  was  a'so  a  day  apjwintod 
for  tho  holmng  of  special  sessions  for  tho  transfer  of 
liceriet  tho  u]t]M'llant,  iipplied  foi-  ii  transfer  or  eon- 
tinuance  of  the  existinj^  licenco  of  the  JJritiumia  Inn 
under  9  GeOt  4,  e>  (>1 .  s.  14,  until  the  expiration  of 
the  lioeiMMig  year  on  the  10th  of  October,  1891.  The 
amiHaatian  was  opposed  by  the  respondent,  who  was 
A  Bl^rintendent  of  police  for  tho  district.  Tlie  jus- 
tices refuse*!  the  application.  The  appellant  then 
applio<l  for  a  r(  iicwal  of  (he  existing  licence  held  by 
Mason  from  tho  10th  of  October,  l^iSll,  to  the  lOth  of 
Ootobor.  1802.  Tho  respondent  opposed  the  applica- 
tion, and  it  u  -is  refused  by  the  justices,  on  the  ground 
that  the  :i]tj).  llant  had  failed  to  produce  satisfactory 
evidence  i»f  good  chai-actcr,  and  that  tho  appellant 
was  not  the  liulder  of  the  licence.  No  notice  of 
objeetion  had  ))€en  given  to  the  appellant,  bat  notioe 
was  given  to  Mason,  the  bdder  of  the  existiiiglioaioe. 

Tho  question  for  tJie  ooort  wat  whether  the  appel- 
lant was  entitled  to  notice  of  objeetioiii  under  faction 
42  of  the  Licensing  Act,  1872. 

Ttie  Divisional  Gonrt  nphdd  the  decision  of  the 
justices. 

The  case  also  raised  a  queation  with  regard  to  the 
appellant's  apfdication  lor  a  tnunsfer  of  the  licence, 
mit  coamd  for  Ihe  sppeDant  admitted  that  they  could 
not  aigoe  against  the  justices'  decision  on  that  point. 

Jilf,  Q'*-'t  and  Pateraon  {Glatcodiae  with  them),  for 
the  appellant. — ^The  appellant  was  entitled  to  have 

notice  of  objection  under  ^t  i  finn  42  of  tho  Lironsing 
Act.  1872,  for  ho  was  at  the  time  of  |the  licensing  ses- 
sio).s  a  Hi  ensi  d  person  within  that  section  l>y  n  ason 
of  the  temporary  authority  which  had  been  grante<i 
iam  under  5  &  6  Vict  c  44.  a.  1,  and  the  proviao  at 


the  end  of  that  section  shows  that  the  poaitioa  of 
persons  under  that  Motion  is  to  be  the  lameaa  that  of 

a  licensed  person.    Even  if  the  aitpcnant  is  not, 

strictly  speaKing.  a  lir.  ii-ied  i>ei-son  within  section  12. 

v'.  Jiittkejs  .7  A,  'r;-«,/,  .{2  W.  It.  20,  11  Q.  B.  I>. 
G:js.  and  Bey.  v.  y.  .  39  W.  K.  .•i74,  G30,  [I89r  2 
B.  &9U,  diow  that  there  may  be  the  rmewal  of 
a  Uoenee  wMbh  is  not  hdd  by  the  applicant.  Rnj. 
V.  Jvfticis  if  I  i'l  rixtt!  w:is  a  case  under  9  Geo.  4, 
c.  01,  s.  14,  wliii'h  otdy  gives  jiower  to  grunt  licences, 
not  to  renew  th<  iii,  anil  in  that  ea.si.}  it  whs  held  that 
an  occupier  not  holding  a  licence  was  entitled  to  re- 
newal. [They  also  refeired  to  Jiej.  v.  J'/iomat,  40 
W.  B.  478.  [1892]  1  Vt.  B.  426.]  Secondly,  theau|ienn- 
tendent  of  police  is  not  the  proper  respondent.  Thin 
is  a  ra.se  stated  by  !:.  "nsing  justices  laidcr  section  3.'i 
of  the  Suiumai'y  J  uri^jdictiou  Act,  1671'.  aud  the  jus- 
tioea  ought  to  have  been  the  reqiondentB. 

Pvland,  Q.C.,  and  II'.  IhuirU,  for  the  respondent, 
on  the  laMt  point  only. — Though  the  case  is  stated 
under  sectiou  33  of  the  Summary  Jurisdiction  Act, 
1879,  the  procedure  is  to  be  as  provided  by  2o  &  21 
Vict.  c.  43.  8.  2,  which  s;iys  that  "  the  other  party  to 
tl.<'  pmcoeding"  sh.dl  be  the  respondent.  The  jus- 
tices lightly  considere*!  that  the  superintendent  of 
police,  who  was  opjxising  tho  renewal,  was  the  other 
party.  The  justices  themselvea  are  not  parties  to  the 
proMedinga.  It  ia  the  eommon  piaotioe  in  aueh  easea 
for  the  suj)erintendent  of  police  to  appear  and  oppose 
the  licenee. 

I'at'i  i'i'ii  replied. 

Lord  EsUEU,  M.K.    In  this  case  a  person  uauieil 
Ma.sou,  who  was  the  oci ■u))ier  uf  tln'  premises  and  the 
holder  of  the  licence,  left  tho  premises,  and  the  appel- 
lant became  the  occupier  of  the  house  by  arrangement 
with  him.    At  the  annual  lioensiug  meeting  thus 
appellant  made  two  indqiendent  appUcatkna  to  the 
justices.    His  fli"st  application  was  luade  under  9  Geo. 
4,  c.  61,  s.  14,  that  Mason's  licence  should  be  trans- 
ferred to  him.    I  may  here  observe  that  the  term 
"  renewal"  used  in  the  judgment  iu  Iky.  v.  Justice* 
of  Litvrpool  with  reference  to  this  section  appears  to 
me  not  an  inapt  expression  to  use  in  speaking  uf  lUi 
application  for  the  continuance  to  the  occupier  of 
promises  of  the  liceiiic  held  by  a  former  octujiii  r. 
thou^;h  possibly  it  would  have  been  more  accurate  to 
have  spoken  of  a  "  g^nt,"  which  is  the  word  used  iu 
the  aection.   I  do  not  agree  that  the  deoiaion  in  JBgf, 
T.  Jtiaices  if  I.;  iriKM  made  any  alteration  in  l£e 
established  law  and  practice  on  this  subject.  Tlit* 
magistrates  had  autliority  to  hear  and  deal  with  tbiit 
application  of  th<    apjn  Hunt  as  they  thought  right  . 
They  did  entertmu  tlie  application,  but  it  faili  <l. 
because  the  appellant  <lid  not  produce  the  necesvur^ 
vouchers  of  character.   The  appellant  then  fell  back, 
on  his  second  application,  which  was  for  a  renewal  of 
the  licence  to  him  under  section  42  of  tbo  Licensiuf:^ 
Act,  1S72.    What  licence  could  the  uppelhmt  have 
renewed  under  that  section  'r    Ho  coma  not  ^at  a 
renewal  of  Mason's  licence,  but  only  of  a  licenoe 
whioh  he  himself  might  hold.   The  section  is  aa  clear 
as  jiossilile.     It  says,  "  \Vhero  a  licensed  persoxi 
aiiplies  for  the  renewal  of  'his'  licence.''    Therefor* • 
the  veiy  tiret  thing  tlie  appellant  had  to  do  in  ortlei- 
to  give  the  uiagisti  ateti  jurisdiction  was  to  show  tlmt 
he  was  "  a  lioeJised  person,"  and  until  he  had  proved, 
that  the  magistrates  could  not  entertain  the  Mp]io» 
iion.   In  my  o]juiion,  however,  he  had  no  noenoe. 
and  therefoif  h''  could  not  ask  to  have  it  n  nowed. 
But  it  was  argued  that,  although  he  h.id  not  a  iiceilcOy 
yet  he  heJd,  luider  •>  &  G  Vict.  c.  44,  ».  1,  what  was 

Suivalent  to  a  licenoe  within  the  meaning  of  aeotion 
.  II  you  read  that  aection  it  ia  apftarent  thai  wlut^ 
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is giren  there  is  not  u  lict'iiec  ut  all.  Lut  is  ijuite  <lis- 
toct  from  a  licence.  The  st^-tiuu  provides  tfaut  luidei- 
tk  person  may  be  authorized  to 
and  oanyon  the  busineas  of  ImoMd 
ikteDer,  and  the  authority  so  granted  b  to  ha  in 

ijMeonly  till  the  next  tnsuiug  8iHx;ial  sossions  for  the 
tn&sf(>r  ol  liwutt's.  Thut  is  not  a  lii  ejum  in  thcs  senao 
in  which  the  word  is  used  iu  the  Licensing  Acts  ;  it  is 
not  ST&nted  at  the  lioeusing  nc— ionB.  and  only  lusts 
mtil  the  next  Homting  sesaioni.  The  person  who 
idSdi  this  temporary  au^ority  may  apply  for  a  licence 
vbm  the  licetising  day  arrives,  and  that  was  the 
^ppelkiit's  first  u})plicHtion  in  this  eaw  trhioh  was 
properly  adjudicated  on. 

.(i  to  tbf  appellant's  s^^^'ond  application  under 
Mctkn  42  of  the  Act  of  1872,  the  moment  tbo  niagis- 
tntes  ssonf ained  tlyit  the  appellant  hdd  no  lioense 
at  nil  tb' y  were  bound  to  say  that  they  could  not 
fnt'-rtiiiii  bis  application.  The  cases,  flty.  v.  ./usi.rta 
'  i'  I.i'  -ri-'xA  and  Itr<i.  v.  J'nir,  //,  which  were  relied  on 
IB  the  argument  for  the  appellant  are  not  in  jpoint 
hue.  I  uink  thedeoisbn  of  the  justices  was  nght, 
sod  that  this  aypcal  must  be  dismissed. 

On  the  question  as  to  whether  the  chief  oonatahlc 
WIS  the  proixT  j>crsi)n  to  Ix?  made  resjMsndent  in  this 
case,  I  think  that  he  was.  It  has  always  been  the 
|nctice  for  the  magistrate  to  allow  any  person 
ntaraited  in  the  welfare  of  a  neighbouzhood  to 
tibjeet  before  the  magistrates  to  the  grsntibsg  of  a 
licence,  and  if  a  case  is  stated,  that  iHTsr.n  would  be 
pniiM-rly  niaiU?  respondi  iit  if  In-  i  liusi-.  and,  if  un- 
•atcfcsMul.  would  be  liable  t  i  pay  the  eost-s. 

In  this  case  the  chief  constable,  who  is  generally 
the  pOTOB  who  makes  objeetioiiB,  was  rightly  made 


Bow;:n,  T..J.  I  am  of  the  same  opinion.  The 
l^jiellaiit's  Hiut  applicafiftn  was  made  under  fl  Geo. 
4.  c.  <J1,  and  the  efTect.  if  he  had  been  successful, 
would  have  been  to  enable  the  appellant  to  ooutinoe 
in  Jlsson's  dKies,  hy  Tirtae  of  a  grant  of  a  Hoenoe.  It 
K  immaterial  in  this  case  to  say  wln  tlj'  r  it  would  have 
i-j^rated  as  a  renewal  or  a  tranhfer.  I)eeau80  tlie 
magistrates  refused  it.  The  Hjtpellant  then  fell  back 
oo  his  sr'<  ond  aitplicatioti,  which  was  an  application 
by  a  licensed  {K-i-son  for  the  renewal  of  hu  licence 
sader  section  42  of  the  Act  of  1872.  His  object  was 
to  eKspe  from  the  objmtions  which  had  bem  made  to 
first  tippli"  ation.  If  lie  could  show  that  he  was 
i>akiag  for  a  renewal  of  liis  licenc'*.  then,  no  notice  of 
objection  having  Vhh-ti  serv  td  upon  him,  he  would  como 
vnhin  sub-section  2  of  section  42,  which  says  that  no 
objsetion  to  the  renewal  of  any  licence  shdil  be  enter- 
tsmed  unless  notice  of  objection  has  been  served 
on  the  holder  of  the  lieence.  The  niagistrates,  how- 
•••^r.  came  ti)  till'  decision  tliat  he  was  not  within 
«ection  42,  and  was  luit  applying  for  u  renewal  of  a 
liocnos  of  his  own.  As  a  matter  ol  fact  he  simply  held 
•  tmpoiraiy  authority  to  oamr  on  the  bnainflsa  which 
hs  had  obtained  a  diort  time  before,  and  which  lasted 
UntO  the  holding  of  the  spe  cial  sessions. 

It  is  obvious  that  this  api>eal  must  fail  unless  the 
iippellant  can  satisfy  us  tnat  be  was  a  "licensed" 
person  applying  for  a  renewal  of  "  his  "  lioence.  In 
thefintplaoe  it  was  oootended  that  the  appdlant's 
•eomd  application  was  for  the  "  renewal "  of  a 
Hoence.  I  am  <loubtful  whether  that  was  so.  Then 
We  were  asked  t«>  consivler  tiie  case  of  /I'n/.  v.  .lusti"  * 
-J  Lii^pool  and  other  cases  in  which  applications 
undsr  9  Geo.  4,  c  61,  s.  14,  hod  been  spolMB  of  by  the 


cQuti  M  jMilioatimw  fbr  transfer  or  Nnewal  of 
s.   rixm  tl 


Tpon  the  author!^  of  those  cases  ft  was 

y.v\  that  tliis  was  an  apjdioation  for  the  renewal  of  a 
licence  because  it  was  an  application  for  the  grant  of 
ehooMM  by  ea  ocenpier  of  pranlaes  wbidi  bad  been 


previously  li(  i  tiscd.  This  argument  is  of  no  avail 
unless  it  can  be  shown  that  the  appellant  was  "a 
licensed  person "  applying  for  the  renewal  of  "his** 
lioence  within  aection  42.  In  my  <»inion  that  wai 
not  tibe  ease,  for  by  the  Act  of  1872  a  lioenoe  is 
defined  as  -a  licence  for  the  sale  of  intoxicating  liquors 
granted  by  justices  in  i.ur-.n.'incc  of  the  Intoxicating 
Liquors  Licensing  .Vet,  ISJs.  iVc.  The  appellant  was 
not  holding  a  licence  o£  tbat  sort.  Uo  had  only  got 
a  temporary  antliority  to  carry  on  the  businoes  usder 
o  &  ti  Vict.  c.  44,  s.  1.  It  was  argued  that  he  was  a 
licensed  tterson  because  of  certain  obligations  thrown 
on  him  by  the  provis^i  of  that  section,  and  brcausc 
otherwise  he  would  come  within  the  penal  enact- 
ment in  section  3  of  the  Act  o^  1H72.  The  answer  to 
that  argument  is  to  be  foimd  in  the  section  whidi 
confers  the  temporary  authority.  The  person  who 
receives  a  feuiporary  authority  is  entitled  to  cany  on 
the  business  of  a  licensed  victualler  on  the  promises, 
and  becomes  a  licensed  per8c>n  so  far  as  is  necessary  to 

i>reveut  hint  being  liable  to  the  penalties  laid  down 
>y  section  3  of  the  Act  of  1 HT'.'.    Bat  section  1  of  5  & 
G  Vict.  c.  44  draws  a  brond  line  between  the  rights 
and  the  liabilities  of  the  holder  of  a  temporary 
J  autliorit)-.    He  has  impose"!  uf»on  him  all  the  duties 
and  obUgatious  of  a  licensed  person,  but  ho  does  not 
become  a  licensed  person     he  does  not  obtain  a 
licensed  penon's  lignts  or  his  lioenoe.   Further,  in 
mder  to  come  witiim  section  42  the  appellant  mut 
show  tbat  he  is  applying  for  the  renewal  of**  Mi** 
licence.     We  were  told  that  the  word  "his**  is 
unimportant,  and  must  be  construed  as  if  it  was  **  a." 
In  my  opinion  the  word  "bis"  in  that  section  is 
important,  for  the  object  of  flie  section  is  to  relieve  a 
person  applying  for  the  renewal  of  bis  licence  from 
■  certain  obligations  which  were  in  such  a  case  thought 
to  be  op]>ie^sive.  but  it  d'lis  Hot  follow  that  the  same 
considerations  would  apply  to  the  application  for  the 
renewal  of  ''a  "  licence.   In  some  sections  of  the  Act, 
I  for  example  in  the  interpretation  clause,  the  ezpres- 
!  sion  "renewal  of  a  licoicc*'  is  used  as  meanm^  a 
I  licence  gninted  by  way  of  renewal ;  but  in  this  section 
I  it  is  couiiued  to  cases  where  a  man  is  applying  for  the 
renewal  of  bis  own  licence.    Therefore  toat  angotueot 
on  the  behalf  of  the  appellant  fails. 

As  to  the  qneelion  whether  the  proper  person  has 
been  made  respondent,  it  would  be  remarkable  if 
there  were  to  be  a  special  case  and  no  one  could  be 
made  resjiundent.  It  is  obvious  that  the-  justices  who 
state  the  case  ought  not  to  bo  the  respondents.  In 
my  opinion  any  person  who  is  intwestod  in  the 
matter  and  lias  been  heard  before  the  jnstioee  may  be 
made  a  resjKindent,  and  that  was  the  case  with  the 
superintendent  of  police,  who  is  respondent  in  this 
case.  The  case  is  stated  under  se<  tion  33  of  the 
Summary  .Tunsdiction  Act,  1879,  with  which  the 
provisions  of  lil  &  22  Vict.  c.  43  are  incorporateil, 
and  although  under  that  Act  proceedings  were 
between  complainants  on  one  side  and  accused 
persons  on  the  other,  nevertheless  under  the  flom- 
iiiary  Juri--'licttiiii  Act  ihcre  nuist  be  a  resjMjndent, 
and  the  rtispoiidcut  would  be  the  other  party  to  the 
proceedings,  iriio  in  this  caae  was  the  snperiatendent 
of  polioe.  . 

f'or  these  reasons  I  think  this  appeal  ought  to  be 


The 


KaV,   L.J.     I    am    of   the   same  opinion 
appellant's  apnlicyition  for  a  renewal  of  the  li 
formerly  held  by  Mason  was  refuaed  by  the  jni 


and  it  is  contended  that  that  refusal  was  wnniig 
because  the  appdlaat  had  no  notice  of  objection 

under  section  12,  sub-section  {'!),  of  the  IJcensing 
Act,  1872,  and  therefore  it  is  said  the  justices  bad  no 
jniisdiction  to  entertain  the  objection.     In  ay 
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opinion  section  42  does  not  apply  to  this  casf.  Tlu- 
appellant  never  bad  a  licence  unless  the  temporary 
authority,  »;8  it  is  called,  which  was  g^nmtcd  to  him 
under  6  db  6  Yiot.  o.  44,  a,  1,  amoimted  to  a  licence, 
and  I  think  it  ii  dear  that  it  did  not  That  tempor- 
ary aiithoiify  18  distinpntishf-d  from  what  is  in  the 
same  statute  called  a  licence.  One  answer  to  this 
imposition  would  \<v-  that  if  thr  tt/iiii>urury  authority 
IB  a  licence,  then  there  would  be  two  licences  in 
existcuco  in  respect  of  the  same  piCBUlM  at  the  same 
time.  Iharafora  the  appeUant  ma  not  a  lioemoe- 
hold«r  ^hin  aection  42,  and  mw  not  entitled  to 
notice  of  ohjection.  As  to  the  cases  of  Hkj.  v.  Jimtirr^ 
I'/  Lirt  rjxxil  and  llrtj,  v.  Poin  /I.  they  do  not  afft  ct  this 
case.  AH  that  the  first  of  tliuse  cases  decided  was 
that  the  penon  in  occupation  of  the  premisea  at  the 
time  of  the  general  lioenaing  sessions  wait  within  9 
Geo.  1.  c.  ni,  s.  11.  and  was  entitled  to  apply  for  the 
grant  uf  a  liccn'  o  to  himself  from  the  expiration  of 
tlu-  existing  licence,  which  miglit  for  the  purpose  of 
the  arj^ment  in  that  case  be  called  a  renewal  of  a 
licence,  that  is  to  say.  a  renewal  of  the  previouely 
existing  licence.  /teg.  v.  PowtU  loUowea  Mt^,  T. 
Juttires  <•/  f.i';  rj,i^if,  bat  decided  that  the  oootnpierof 
premises  who  had  obtained  a  licence  under  9  Geo.  4. 
c.  8.  H,  at  a  special  tninsfer  session,  and  who  had 
not  applied  for  a  renewal  ni  the  licence,  was  not 
entitled  after  the  expiration  of  the  licence  to  obtain  a 
grant  of  a  lioenoe  at  another  special  transfer  aeedon. 

I  entirely  agree  with  what  has  been  said  by  the 
Master  of  the  Rolls  and  Bowen,  L.J.,  on  the  question 
as  to  the  proper  person  to  be  made  respondent. 

Solicitors  for  the  appellant,  few  A  Co.,  for  Bj/tAwuif 
it  flow,  PontypooL 

Solicitors  for  the  reapooidflnt,  T,  White  Jt  Son,  fur 
Guttard,  Ifewport. 


^ilj:}  May  17.  24. 1892. 

fii  v  Grky. 
Gkky  c.  Earl  of  iSiamford.  (a.) 

WiU— Specific  devite  of  EugUiik  vtei  eOatt —CUUdrm-' 
Child  legitimated  bjf  tubuquent  marriage — Jkmucil — 

Fwcigii  law. 

Tht  (fsfator  gpecijirally  derUi  'l  u  »h(ire  of  ttttt  etiatr, 
and  tU»o  a  *hare  of  perntnia/fi/,  to  truitvet  ttfom  tnut  far 
hi»  son,  Henry  Orey,  f><r  li/r,  and  then  for  hi$  ehitdren. 

Harry  firey,  vho  a/frrii-arili  hrramf  Furl  of  Stamforil. 
acquirtfl  a  dinnicil  at  the  I'njx  f  l  Omul  Hojir,  nurl  ilinl 
there,  leaving  one  w*n,  John,  Lorn  Iteforr  Jimrrifiyt,  and 
other  children  bom  in  wedliKk,  According  to  the  taw  vf 
the  Cape,  John  UHU  tegitimated  by  the  $nh$eqttent  mar- 
riage of  his  father  and  mother. 

Held  {followinii  the  mi>eA  of  In  re  Goodman's  Trusts, 
29  11'.  J.'.  .j86,  17  Ch.  /).  2(M;,  <t,i,l  Andros  r.  Andros, 
32  ir.  Jt.  30,  24  Ch.  D.  <j;37),  thut  -luhn  drry  ,rai>  eutithd 
to  share  in  the  j)rrsoiialtif,  an'l  that  tli<  rule  hud  down  in 

Boe  d.  fiirtwhistla  v.  YaEdill,  2  CY.  Jk  Fiu.  d<,  7  VI, 
Ptn.  8M,  that  an  ante  natne  ton  eotUd  not  inherit 

English  land,  nlat"!  toi/y  to  fhi  diinrfnt  of  hiitd  on  tin 
intestuiy,  and  did  not  ajffrit  thf  cntie  tf  u  devise  to  chil- 
dren, and  that  Johnvxtn,  rotffjuenttj/,  entitled  to  thare 
in  the  specif  r,  device  of  real  tttatt. 

Originating  summons. 

(a.)  Reported  by  W.  A.  O.  Woom,  Esq.,  Bonister- 
afc-Law. 


[Nov.  86,  WW.1  Vol.  XU. 
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The  Rev.  Harry  Grey,  hy  his  will,  dated  the  lOtli 
of  April,  1S47,  gave,  devised,  and  bequeathed  "all 
that  my  messuage,  farm,  and  lands  called  Great 
Ueatley  Heath  Farm,  in  the  parish  of  Lynn,  in  the 
county  of  Chester,  with  all  the  rights  and  appmten- 
ances  thereto  belonging,  subject  to,  and  charged 
nevertheless  with,  a  certain  mortgage  debt  of  i'4,00(h 
now  .secured  thereon,  together  with  the  interest 
thereof,  if  any,  which  shall  be  due  at  the  time  of  mv 
decease  \mto  ray  seven  chUdrfn,"  by  name,  including 
Hany  Gnj,  their  hdra  and  aangna,  e^oallj  to  be 
divided  between  them  as  tenants  in  oommon.  The 

testator  gave  the  residue  of  his  real  and  personal 
estate  to  trustees  upon  trust  for  sale,  conversion,  and 
investment ,  and  "  to  pay  and  divide  all  the  sai'l 
trust  moneys,  stocks,  funds,  and  securities  in  equal 
shares  between  and  amongst  all«nd  every  my  prSMot 
and  future  bom  children  and  child  who,  bemg  n  son 
or  sons,  shall  respectively  attain  the  age  of  twenty- 
one  years,  or,  Iteiiig  a  daughter  or  daugbters,  shall 
respectively  attain  that  age  or  be  married  imder  that 
Sige  with  the  conaeot  of  the  trustees  for  the  time 
homg  aotmg  in  the  exeontiom  of  this  my  will;  the 
aamethans  to  be  paid  or  trattsfanred  to  or  for  the 
benefit  of  my  said  sons  and  dat^g^tan  xeapeotifdf 
at  the  rtflpective  times  aforesaid." 

On  the  .ith  of  iHoptember.  184H,  the  testator  madi 
a  codicil  to  his  will,  and  it  was  on  the  words  of  that 
codicil  that  the  question  in  dispute  aroae.  fl» 
directed  that  "as  to  the  share  of  my  property 
bequeathed  by  my  wiU  to  my  eldest  son  Harrj-.  I 
vary  the  bequest  thereof  as  follows  ;  First,  I  detlarc 
that  the  word  share  iu  this  codicil  shall  be  under- 
stood to  maaoi  all  real  and  peraooal  pn^erty  which 
my  aaid  son  may  at  aaj  time  after  my  deeeaat  be 
entided  to  daim  or  reorive  nnder  my  wfll.  I  herebf 
dire<!t  my  executors  forthwith  to  transfer  the  sban^ 
of  my  said  son  Harry  to  the  Rev.  T.  G.  Clcik. 
Vicar  of  Woo<imancote,  Hampshire,  and  my  son 
George  Grey,  who  .shall  staud  possessed  of  the  samt- 
ux>on  the  following  trusta — namely,"  for  investment 
and  for  his  .son  Harry  during  hia  Ufe,  and  altar  hu 
death  and  subject  to  an  annuity  to  his  widow  "to 
trust  for  all  his  children,  to  be  i>aid  to  them  n'spec- 
tively  when  and  as  they  shall  respectively  attain  the 
ag^  of  twenty-one  years,  ainl  to  be  divided  between 
them  in  equal  ahases,  the  cloas  of  childieo  to  indode 
thoed  bom  after  my  decease  as  well  as  those  bom 

previously,  their  shares  to  vest  at  the  expiretiOB  <lf 
six  monthn  at'u>r  the  decease  of  my  .said  son.'" 

By  a  subsequent  codicil  the  testator  revoked  thf 
gift  of  an  annuity  to  Harry  Grey's  widow,  but  did 
not  otherwise  alter  the  will  or  first  codicil. 

The  testator  died  on  the  26th  of  March,  1860. 

Harry  Grey  went  to  the  Cape  of  Good  Hope  il 
185(5,  and  resided  there  till  his  death,  on  the  19th  fli 
June,  l.SfH»,  having,  as  his  lordship  held  on  anothet 
branch  of  the  case,  acquired  a  domicil  in  that 
oountiy.  In  1863  he  snooeeded  to  the  Earldom  of 
Stamford.  He  bad  married  three  tiniet,  bnt  by  his 
first  two  wives  lie  hail  had  no  issue.  R)"  his  third 
wife,  whom  he  iiinl  married  in  lt:»$0,  he  had  iwi  » 
son,  John  Grey.  1>  >ni  in  1977,  MDtd  Other  ehiUnD 
bom  since  the  man  iage. 

According  to  the  Roman  Dutch  law  of  the  CapCi 
John  Qacm  was  legitimated  by  tiie  subsequent  mar- 
riage of  his  fether  and  mother. 

The  question  which  arose  upon  this  summons  was 
whether  John  Gn  y  ought  to  he  included  in  the  cls''' 
of  '*  children  "  of  Harry  Grey  so  as  to  take  a  share 
of  the  real  estate  apeoificaUy  divided,  and  the  prcK 
ceeds  o(  sale  of  real  estate  and  the  penonalty. 

Buddey,  \K<'.,  and  A.  Yowue/,  for  Lady  Marj-  Grey, 
davg^ter  of  the  Barl  ol  Stamford,  and  bom  after 
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i.-niigi'. — John  (jiL'y  is  not  entitli-d  to  a  shun'  ot  tlie 
-  i;  i  -tate.    As  his  father  was  domiciled  at  tiu-  ( 'upe 
iod  tobtequently  mamed  his  mother  he  is  legitimated 
\f  Am  Imr  of  flw  country,  and  under  ordiaaiy  dr> 
«Bnt«tanoe8  would  hxn  ftiifl^toahan  in  tbe  ponon* 
4lty:  Ifcyf*      JWa^,  ISWTk  282,  1  H.  ftftiTM; 
/li  rf  G,Koiniaii's  Tr'^t^,  '2<.)  W.  K.  .'iSi;,  17  Ch.  D.  '266. 
n>at  rale,  however,  does  not  apply  to  real  estate,  for 
to  «hue  in  it  a  child  must  bt-  legitimate  accord- 
iag  to  the  l*w  of  Bngland :  Due  d,  BirtwhittU  t. 
rvm,  7  d  ft  Fin.  895.    Althooffh  that  eaae  had 
r*f*reDce  to  the  right  t"  inherit  land  where  there  was 
iTi  intestacy,  the  principle  applies  to  land  sjjeciticall^ 
•ieriied.   The  will  must  coneequently  lio  lead  us  if  it 
<xiiitained  a  dticlaration  that  tbe  real  estate  was  to  go 
to  ckildreu  legitimate   according  to  the  law  of 
EmlHid;  andaot  the  word  "children"  having  been 
drtady  omutnied  in  a  particnlar  way,  the  nune'con- 
IfrBi  tion  must  be  appli<^d  to  tlie  liwjuest  of  peraon- 
tlty  instead  of  the  ordinary  rule,  and  as,  under  these 
(in-umstanccs,  John  Grey  docs  not  come  within  the 
deMx^tian  of  "children/*  he  takei  nothing  at  all 
ofa'tiMwin.  ^ 

Hiidingt,  Q.C.,  and  Bolt,  for  John  Grey. — Tbe  rule 
vithrwud  to  panoaaUy  is  well  aettled,  that  children 
legitiniste  by  the  law  o«  the  donddl, 

»nd  it  cannot  be  set  aside  in  the  wnj'  suggested.  Wo 
»n-  (l.'arly  entitled  to  a  share,  and  as  we  agree  that 
the  wor»l  "  children  *'  must  reoeivo  the  same  construc- 
tioQ  thioogfaout  the  will  we  are  also  entitled  to  a 
ihueef  toe  real  estate.  The  rath  cUddendi  of  the 
CHCs  dted  is  applicable  to  a  spedflc  devise  of  land  as 
wdl  as  to  a  b«*q nest  of  personalty :  Skottmne  v.  Young, 
I!<W.  R.  .-.V.I,  L.  K.  II  Eq.  474.    Ih>e  d.  l:;,-t>rhi.<l!,  V. 
Vnrdill   deal.s  only  with  tbe  case  of  descent  on  an 
istntacy.    Where  personalty  is  concerned  the  court 
fsalmA  at  the  law  of  the  domtoil  to  asoertain  the 
daas  who  are  to  talce  as  ehOdren.   The  testator  can 
nr^er  have  int«"nded  that,  merely  because  l»e  had  real 
t^tste  as  well,  that  class  wan  to  be  cut  down  to 
«Uldnn  Icgitiiiiata  acooiding  to  the  law  of  England. 

MmtmimgUuk^  far  the  trustees. 

F.  Mackarmm,  lor  the  «Kflenton  of  Lord  Btemford's 

Vlll. 

Srmtxxo,  J.— The  question  I  have  now  to  dispose 

llariites  in  tins  way.  [His  lordship  TSferred  to  the  will 
•ad  codicil  iiiid  continued:]]  The  question  arises  tin 
tfcs meaning  of  the  won!  "children"  in  the  codicil. 
I  liave  held  that  Harry  Grey,  otherwise  Earl  of 
>u;iifurd.  became  domiciled  at  the  Cai>e  of  Good 
Hope.  By  a  lady  whom  bo  married  thece  he  had  a 
«m  bom  before  marriage,  and  the  question  is  whether 
be  is  to  be  included  in  the  childr<?n,"  the  (-vidriico 
iwing  that  by  tbe  law  of  tbe  Cape  of  Good  liopc  ho 
«H  legUimated  by  the  subeeqvsnt  marria^  of  his 
fMBla.  The  question  has  been  eonsideced  in  several 
AM  of  late  years.  Amongst  others  I  will  tttue  to 
JWn  •  V.  Jxifrat.  [His  lordship  read  theheadnote 
to  that  cas<',  and  itroceeded  :]  Kay,  J.,  went  through 
lill  the  authorities,  and  that  fact  renders  an  examina- 
tkia  of  them  by  me  unnecessary,  and  the  ratio  decidendi 
Appears  from  the  following  passage  in  24  Ch.  D.,  at 
p.  639: — "A  bequest  in  an  English  will  to  the 
duUben  of  A.  means  to  his  legitimate  children, 
but  the  rule  of  c(jiistruction  goes  no  further. 
The  question  remains,  Who  are  his  legitimate 
tidldnen  r  That  certainly  is  not  a  question  of  construe- 
tMQ  of  the  wilL  It  is  a  question  of  statut.  By  what 
hw  is  that  sfalMt  to  be  determined?  That  is  a 
^nwtion  of  law.  Does  that  comity  of  nations  which 
««  call  intematiunal  law  apply  to  the  case  or  not 


That  may  ^y*^  a  matter  for  con.sideration,  but  I  Jo  not 
see  how  tlie  constniction  of  tlie  will  Ims  iinytliiiig  to 
do  with  it.  The  matter  may  be  put  in  another  way. 
What  did  the  t«8tator  intend  by  this  gift?  That  is 
•aawwed  by  the  rule  of  oonstnistion.  He  intsodsd 
A.*s  legitimate  ohildron.  If  yon  ask  the  far&er 
question,  Did  ho  intend  his  children  who  would  be 
legitimate  according  to  Kngliah  law,  or  his  actual 
legitimate  children  !'  how  can  the  rule  of  construc- 
tion answer  tbatl'"  Then  after  considering  the 
anthorities  he  says,  at  p.  642:  "The  law,  as  I  under* 
stand  it,  is  that  a  bequest  of  personalty  in  an  English 
will  t<j  the  children  of  a  foreigner  means  to  his 
legitimate  i  hildri  ii.  uud  that,  by  inteniutional  law, 
as  reGOgni/c*d  in  this  country,  thost^^  children  are 
legitimate  whose  legitimacy  is  established  by  the  law 
of  the  father's  domioL  Tans  aale  Ma(»  whoM  iaAer 
was  domioQed  in  Onemsey  at  Asir  birth*  and 
subsequently  married  the  mother  so  as  to  make  the 
ante  nati  legitimate  by  the  la«'  of  Guernsey,  are 
recogniztnl  as  legitimate  by  the  law  of  this  comitry, 
and  can  take  under  such  a  gift."  That  case  lays 
down  the  mle  with  regard  to  a  gift  of  personalty. 
In  Shottotiy  T.  VoHii'/  the  Vice-Chancellor  dealt  with 
a  gift  of  land  in  England  upon  trusts  to  spII  and 
apply  the  proceeds  as  personalty,  aiul  tlie  sjnue  rule 
was  applied  by  bim  to  that  gift  as  was  adopted  by 
Kay,  J.,  in  .iMc^ro*  v.  Andro*.  Sk-i>ttowe  v.  Voutif/  is 
recognised  as  an  anthorify  in  /»  re  (/ood jnon's  Trtuls, 
therefore,  so  far  as  this  case  rafecs  to  a  gift  irf  pure 

personalty  or  land  devisc>d  upon  trUSt  for  salSi  the 

jKjint  is  covered  by  authority. 

There  remains  the  case  of  a  8iK.>cific  devise  of  real 
estate.  As  to  that  there  is  no  authority  in  point,  and 
I  have  taken  time  to  examine  more  carefully  the  esse  of 
Doe  d.  Dirtwhidle  v.  Vardill  to  see  if  there  is  an^hing 
in  that  case  which  conflicts  with  the  decision  in 
Aiiifms  V.  .l/if/nd,  and  I  have  sjitistied  myse  lf  that  there 
is  nothing.  I  ado])t  the  rule  in  /hK  d.  liirtwhistit  v. 
Vardill,  which  is  nxiogui/ed  by  James*  L.J.,  in  In  re 
Qoodmau't  TrmU,  17  Ch.  D.  20^  He  says  at  p.  298 : 
**  In  that  ease  we  have  thecareM  and  claborete  judg- 
ment of  tbe  judges  8ummone<1  to  advise  the  House  of 
Lords,  and  in  that  judgment  or  advice  tliere  are  two 
distinct  jiroiKwitions  clearly  and  distinctly  enum  iatt-d. 
Tbe  first  was  that  the  claimant  was  for  all  purposes 
and  to  all  intents  legiliinats.  Tbe  second  was  that 
sooh  legitimacy  did  not  necessarily,  and  did  not  in 
fact  in  that  case,  indade  heirship  to  English  laud. 
The  first  propositioJi  was  acceptm  by  the  law  lords 
without  any  doubt  or  question ;  the  .second  was  ques- 
tioned. After  further  r^erence  to  tbe  jodgss  and 
further  heaiiqg ,  the  case  was  at  last  detecinned  in 
aooordanoe  with  tiie  seeond  pro]X)sltion ;  bat  llie  first 
proposition  has  never  been  really  iiuestionwl."  Now, 
it  seems  to  me  upon  examination  of  />'"  </.  lUrtwhintle 
V.  ViirdiU  that  the  rule  theit)  laid  down  relates  only  to 
the  descent  of  land  on  an  intestacy,  and  does  nut 
affect  tbe  case  of  a  devise  in  a  will  to  obildren.  In 
my  opinion,  therefore,  tbe  son,  John  Qrqr,  is  entitled 
to  share  both  in  tbe  gift  of  real  estate  to  Harry  Grey 
and  also  to  tbe  proceeds  of  sale  of  the  realty. 

SolicitocB,  Flux,  .b'on,  <fc  (Jo, ;  Qumltn  Js  BurdtU, 
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High  Court. 


Ik  bb  Lajcox  &  Co.  CLni itei>}. 


HiOH  Ooun. 


Chan.  Div.  ) 
Yitughan  WHSMmt^  J.  / 

/»  f«  LAXoar  £  Co.  (LuimD).  (a.) 

Coinpaiiif — WiiuUng  ftp — Kjumituttiou — Otfiriuf  rcrei'irr 
— Itejxirt — SHggesiioii  i>/j'rand—Cojii2iauie»{\\'itulini/- 
up)  Ad,  1890  (53  <t  M  Tid.  c  63).  «.  8,  wl-mitimu 

(1).  (3). 

To  obtain  an  tvli  r  I'udrr  nection  xid'-t''-'  tifu  [',]),  "f 
tbt  OOHigpanits  [II  I  „'liitt/-"p)  Act,  \HW.  tht  ufficial 
Tteeimr  need  mi  flaU  in  hi$/artktr  report  in  tenna  tfuit, 
in  hi$  epin ion,  fiand  ha$  heen  eomntttferf  bu  jttnmu  in  M« 

pnnuiion  or  fom\afii)n  vj  ^ht  compaii;/,  h>'f  it  /<  suffi- 
cient i/  the  factn  iiuiiti'tiinl  III  fherfryxirt  (a)  smj/'-'it /raic^ 
III/  sotw  jitri^iju  i>r  jfrsunt  if /to  Imvi  tul.in  j-irt  in  t?tr 
/ormaiion,  or  been  iUrecUtrt,»/  the  n»n2*ni;/,<iinl  (b)  that 
the  persons  to  tie  r.rumine<l  rome  vrithiti  th-  aitnjiiry  of  a 
fienoH  who  ha*  ttdtH  part  in  the  fnmotiou  vr/ormaiion 
of  the  rontiKtiii/,  or  Am  fc*r«  a  dtreetor  or  oftirt^  of  the 
rt'iiip'tvoi. 

Tlii:  I'I'jWf  of  tiiifiiiit  S.  'tub-aectioH  (;J),  iu  $ttc/t  a  ctite 

it  to  Jitui  out  wfirtht-r  hiu  I,  frand  M  Me  jfaet*  eugged  has 
or  haa  not  been  tmivmitUil. 

In  re  Trust  and  InvettaMnt  Corpomtion  of  South 
Africa  (iiiii  In  re  Bertram  LuipMuds  ^leiOold  Mininf 

V  }.,  U)  II  '.  J{.  GSf),  diecuateit. 

Applications  had  been  made  in  tbe  winding  up  of 

tho  abovf-montioned  company  for  the  public  examina- 
tion of  certain  persons,  when  Vuughan  Williams,  J., 
reserved  judgment. 

The  tjuostion  arose  under  section  of  the  Companies 
(Windiog-up)  Act,  189(i,  which  enacts— 

Snb-section  (1).  "  Where  the  court  has  made  an 
order  for  winding  up  u  company  the  official  receiver 
shall,  as  soon  as  practicable  after  receijit  of  thi'  8fii(<'- 
ment  of  the  company'H  aifairs,  submit  a  preliminary 
report  to  the  cfiurt — (n '  as  to  tlM  ainoatc  of  capital 
isnied,  subseribed,  aiod  paid  np,  and  Hie  estimated 
amount  of  assets  and  UaSiHties;  and  (b)  it  the  com- 
pany ban  failed,  us  to  the  c  iuses  of  the  failure  ;  and 
(f)  whether  in  hi^  opinion  further  inquiry  is  desirable 
as  to  any  matter  rdutiii;^  to  the  promotion,  formation, 
or  ftulure  of  the  company,  or  the  conduct  of  the  busi- 
ness thereof." 

Bob-Mction  (2).  "  The  offioial  receiver  may  also,  if 
he  thinJcB  flt,  make  a  farther  report,  or  farther  re- 
jKiirfs,  stating  thf  nuuiner  iu  whitli  the  t  nnpuny  was 
sormed,  and  whethei  in  his  opinion  any  fraud  ha>i 
been  cnuiniittcd  by  any  person  in  the  proni'ifion  <jr 
formation  of  the  company,  or  by  any  din-ctor  or  other 
4ifficor  of  the  company  in  relation  to  the  company 
since  tho  fonuntion  thereof,  and  any  other  matters 
which,  in  his  opinion,  it  i<  desirable  ti>  bring  to  the 
notice  of  the  court." 

Sub-section  (3).  "The  court  may,  after  lonsidera- 
tiou  of  any  such  report,  diracfc  that  any  pcnson  who 
has  taken  any  part  in  the  ]noaotion  or  iormation  of 
the  company,  or  haa  been  a  director  or  officer  of  the 
company,  shall  attend  before  the  court  on  a  day  ap- 
pointed by  the  court  for  that  puiiOTse.  and  Iw  pub- 
licly examined  as  to  the  promotion  or  fonuation  of 
the  i-ompany.  or  as  to  the  conduct  of  the  businoss  of 
t]i»  company,  or  as  to  his  conduct  mmI  deaUngs  as 
director  or  oflicer  of  the  com;. any." 

Tae  facts  are  stated  in  the  judgment. 

Vwantis  Williams,  J.,  now  delivered  judi?- 

mriit  to  the  following  cff<H.-t  :  —  Tin  sf  arc  two 
applicjitions  for  an  onler  for  examination  under 
^•■ctioi!  >S  of  the  Conij)anies  ( Winding-uj)^  .\ct, 
IM'U.    The  Court  of  Apjtcal  decid.  d  in  //,  re  Trust 


(a.)  lieported  by  V.  DB  8.  Fovke,  Enq.,  Barrister-at- 

Law. 


oimI  ImreelmetU  Corporation  of  Sonth  Afrira  sad 

Tn  re  Itertntm  T.niixtnril*  I''  /  Guhl  Minim)  r.-..  40 
W.  R.  6X9.  that  the  dixisiun  in  H>  jmirte  Jlnrnani,  lu 
re  (iriii'  Kn-j-r  Mi.,,,:',  fV..  40  W.  R.  62:..  did 

not  mean  that  tlie  official  rccein  r  must,  in  order  to 
obtain  an  order  under  section  ^,  niih  icwtioii  3,  stftte 
in  his  re|XMt  that  some  Icaud  had  been  eoauuttsdbj 
the  person  to  be  oatmlned,  hot  only  that  a  report 
that  some  fraud  has  Ikh-h  cDmniitted  is  necesMiry, 
and   that  it  is  further  necessary   that   the  official 
receiver  ehall  make  a  report  that  X.  Y.  Z.,  or  who- 
ever the  ijeople  in  his  schedule  may  be,  are  persoiu 
who  fill  the  charaoten  ennmetBted  in  dense  3— thst 
is  to  say,  thai  they  are  j^ersons  having  taken  part  ia 
the  promotion  or  formation  of  the  com])any  or  bar* 
been  directors  or  officers  of  the  comj.any.  Liinll>y, 
L.J.,  goes  on  to  say     "  In  each  of  these  cases,  we  have 
two  reports  which  are  plain  enough — not  only  a 
report  under  sub-section  1,  that  furtiier  inwiiiy  is 
desirable  as  to  the  promotion,  formation,  or  faume  of 
the  company,  or  the  conduct  of  the  b!isinc8!<  thereof, 
for  these  componicH  apjrt-.ar  t<i  be  swindles;  but  :i 
further  rejKirt  muler  sub-.tectioti  'J,  which  shows  th.it 
in  the  opinion  of  th<-  liipmhitor  frauds  have  been 
committed   in  the  promotion  or  formation  of  tlie 
company."   Then  Ijopes,  L.J.,  says:      There  must 
be  a  report  that,  in  the  opinion  of  the  official  reoeirer, 
a  fraud  has  bf'cn  committed  by  somebody  ;  but  that 
the  particular  person  or  p>  '  stnis  who  weit-  parties  to 
it  ncc^il  not  be  named  in  order  t"  apply  thu*  sccti'm." 
A.  L.  Smith,  L.J.,  savs  that,  in  hu  judgment,  thero 
must  be  a  report  of  the  official  receiver  showing  that 
in  his  opinion  a  fraud  h.-vs  been  ci  !:niiitt<-d  by  s..me 
person  or  persons  wlio  ha>  or  havi  taken  part  iu  the 
promotion  of  the  company,  or  has  or  have  Ix-en  ;» 
director  or  ofHccr  of  tlie  com^jauy,  and  that  the 
person  to  be  examined  comes  within  tfao  OatBgOiy 
of  a  penon  who  has  taken  port  in  the  pBomntion  or 
formation  of  the  company  or  has  been  a  director  or 
officer  of  the  company. 

It  will  be  ol«erved  that  in  these  cases  the  official 
receiver  did  not  by  his  i-(-port  say  in  so  many  wor<l-« 
that  in  his  opinion  any  fraud  had  been  committed,  but 
the  Court  of  Appeal  nevertbelera  made  the  order.  I 
infer  from  this  that  the  Court  of  Appeal  did  not  mean 
that  the  offloisi  receiver  need,  in  his  report,  say  in 
trrm^  tli.'it  in  liis  opinion  fraud  had  been  conimittcil 
by  persons  in  tlio  promotion  or  foiiuatiuu  of  the  com- 
^.any;  but  that  it  is  suf!icieut  if  the fsota  nUHrtklwd 
ni  the  report  suggest  fraud  by  some  person  or  person-^ 
who  have  taken  part  in  the  promotion  of  the  oomp  ii  .. 
or  have  lieen  directors  of  tlu'  company,  and  that  the 
persons  i  i  Ik'  examined  come  within  tho  category  ot  :i 
person  who  has  taken  part  iu  the  promotion  or  forma- 
tion of  the  company,  or  h&s  been  a  director  or  officer 
of  the  com|>auy.    Now,  I  have  to  s(>c  whether  these 
two  oondittons  have  been  complied  with  in  the  preaeat 
case.  There  is  no  statement  m  tho  report  that  in  the 
opinion  of  tlie  ofbcial  receiver  fraud  has  beencommitte*! 
in  the  laoniolion  i!r  formation  of  the  company,  or  a-« 
to  the  conduct  of  the  business  of  the  company  :  but 
there  is  a  statement  of  facts  which  is  suggeati%''e  that 
some  fraud  may  have  been  commitled,  and  as  the 
object  of  the  section  juanife^tly  is  to  find  out  u  h'  ther 
such  fraud  as  the  facts  suygi-st  has  been  conimitled,  1 
think  that  I  oughl  i  i  make  tin-  order  .asked  for, 

I  will  now  deal  with  the  reports  in  th<-  i>resent  case 
— the  first  report  and  the  tiiuil  report.  In  the  first 
report,  of  the  13th  of  August,  1892,  not  only  is  there 
no  statement  that  fraud  has  been  committed,  odt  there 
is  no  statement  of  facts  suprotive  even  of  fraud.  Of 
the  second  rej.ort.  of  the  L'.Jrd  of  Auf^ust,  for  tlie  most 
part  the  same  may  be  .snid,  but  paragraphs  0,  10,  and 
12  are  at  follow) : — "  (9)  The  business  purobased  was 
an  old-established  one,  cnt  if  the  bank  overdraft — 


Digitized  by  Google 


ToLXLL  iK.r.is.i««o     THK  WEEKLY  JiKFORTEa 

Em  Cacta.  Maiut  v.  Swokkt, 


ilMi  ld6.  3d. — had  been  included  among  the  lin- 
hSiim  it  WW  iasolTeDt  at  the  time  of  the  lugotiationti 
for        An  azTmngement  iras,  howerw,  made  by 

irhich  this  itfin  was  to  1)6  (pinittcJ,  and,  in  consideni- 
tit^:  of  the  Iwiuk  ug^reeing  to  tlu-  jiroiMjswl  tmusler,  C. 
Lixon,  who  was  to  receive  debentures  to  the  nomiuHl 
inioant  of  I'l.oOd,  as  the  vendors'  nouiinee,  untlertook 
r,i  guarantee  the  bank  to  a  similar  amount.  (10) 
WiIbuiiI«acon  adtsits  that  the  whole  of  the  liabilitiea 
of  tt(  bomcss  were  paid  by  the  company,  and  that 
th  y  exoei'dcd  liy  about  £;>(►•>  'tin-  iiruount  of  one 
ir  +k's  j'Urchajie)  the  amount  tiitiTed  us  owing,  but 
<iied  that  this  ominion  was  accidental.    (I'J)  It  is 
stated  that  entries  have  been  loade  in  the  books  of  the 
(ompany  in  order  to  conceal  ite  true  position,  and  that 
fDcneys  hare  been  improperly  fb^wn  by  one  of  the 
IL'wtors."    As  I  unilenstand  the  judgment  of  the 
t'Lv.ii  of  .\iiiu-ul  wlien  it  is  st:itt''l  that  the  rej)Ort 
EvM  shun'  that  fraud  hus  bci-u  committed  in  the  pro- 
motion or  formation  of  the  coni^uuiy,  or,  I  presuuie, 
in  thsModnct  of  the  business  of  the  coapanj*  it  did 
sot  mean  that  the  report  mnst  state  in  tenns  that 
fraud  had.  in  tbo  Mninion  of  tlie  i.fliciul  roccivcr.  l^cfu 
(rmmilted,  but  only  that  the  tacts  should  Ix;  Htat<"d 
wljich  Hugirested  fraud.    It  was  not  intendt-il  to  say 
that  the  official  reoeiTcr  miut  state  the  fact  of  fraud, 
ritp  txisCeDce  of  which  it  Is  one  object  of  the  enmina- 
*  ti  to  ascertain. 

"Jiaal  rrcf((-«r  in  peratm. 


(Braesaad  Kennedy,  JJ.)  )  «ov.a. 
MaUXY  r.  ShEPLKY.  (o.) 

I'rurtice — Ai>,""f  fn  m  O'lUifir  i-uin-t    Xnfiff  motion, 
trreitr  i,t     -  Sfn'ii-r  ('(.«  ./    /."hil'i,  iiifiit  nf  c<>»utrii 
fltcit'ir    l:-,ni'trJ  ,trf ill,         iJii  i'liurU  Aft,  1^8^i 
(51  <fc  i'l   I'lct.  c.  43J,  «.  iM—t'tiuut}/  Court  JtuUtt 
orrf.  3S,  r.  1. 

.^1  artli'u  'uintneuttd  in  the  Hiyh  Courf,  ami 

>  the  writ,  tht  address  of  (he  jifaiiitiff'a  tnlii-itur,  irha 

•ritd  OR  ftNM'jWM  111  tht  country,  as  urll  as  that  «f  th' 
L-hioh  ogent»^  Wfn  indontd  «$  tnddmte»/ar  tervier. 

Tht  adiwi  tma  mtitted  to  n  cMinttf  conri  uitdrr  tertfon 
H'n'f  the  C<'ii"f'/  C'-Kri*  A<t,  ls*<^.  diicf  vpim  the  piir- 
Vr'-'ihrs  lodged  i«i  thf  pI'initilY  viil,  the  registror  mubr 
-rt.'.  83,  r.  1,  </  i'"><uhi  n.„rt  Rvh*,  l«x:»,  fh' 
•sflre$$  of  thf  rrnnttry  anHcitt^r  ttloue  teas  iudoratd  tu  the 
•fl-frtM  /or  ffrvire. 

After  the  trio'  >*/  thr  aettou  the  de/enddnt  served  <i 
'iirt  of  nppttU  from  the  fudgtucut  «/  the  cotuUi/  c  wrt 
t*'ly  vnm  thr  iAmdon  agents  o/  the  udititar  fur  the 
f''iintif. 

Ifdd,  that  the  tiddrea$  for  Mrrriie  tndorsfd     -  •  '  '  • 
fJ^ihtijirt  jxtrtiei'lara  mi$  tubttitnttfl  fur  the  inA/r"'^  ^ 
/'<f  serrice  indnrttd  nftat  the  writ,  and  that,  there/t>i  >\ 
!'•  t^vlre  of  th>!  H'ltiet  of  aj»j)ntl  f/wti  tht  Lomlo»  afeiUa 
M. 

Iheajijimi  •      •  i  dercd  t  '  If  hi'ird  vuiltr  t<rd,  5J(,  r. 
\^a»ihtrr  had  Into  n  slijtjand  /At  y-  /((^  I'  fti  a  fresh 
Aul  tht  rorrt  fit  etin^idt  rahft  diiiii'lf'i  in  mnkinj 
'     ■  nUr. 

This  was  aii  appeal  from  a  decision  of  his  Honour 
JudKe  Sir  H.  Harington.  sitting  at  the  county  court 
tor  boLb  n  at  Stourbridge.    Tb«!  question 
whether,  after  an  action  had  been  remittnl  from 
tljf  Iliirh  Couri  to  the  <  n mty  court,  ii  noti.  i-  of 
tioui  the  decision  nt  thi'  county  c  airt  judgi- 

(i.)  Bcported  by  J>  £•  Al.uoi'S,  Esq.,  Barristcr-at- 
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could  be  senred  ott  the  Itondon  agents  of  tiie  plain- 
tiff's solicitor. 
The  plafaitiirs  soUdtw  carried  on  business  in  Hie 

countrj'.  T'pou  the  writ,  which  was  issue<l  in  the 
nitfli  Court,  was  indorw^l  the  name  of  the  London 
ttgciitfl  of  the  jjlitintift'^s  Nolicitor,  and  their  address 
was  nuntioned  as  well  as  that  of  the  countrj-  solicitor 
a.s  addresses  for  Service. 

The  action  WM  remitted  to  the  Wotoester  Oonnlar 
Court,  and  a  few  days  later  As  plainliff  lodged  wiOi 
the  registrar  the  documents  and  atntSBients  required 
by  ord.  'M,  r.  1,  of  the  County  Court  Bides,  which  . 
provides  that  "  where  by  order  of  the  High  Court 
of  Justice  any  action  or  matter  is  remitted  or  txans- 
fmned  to  a  county  court,  the  pbuntifF  shall  lodge  wifli 
the  registrar  thereof  the  order,  or  a  ilujdicute  tbereof, 
and  the  writ,  together  with  the  ])leailingH.  affidarits, 
and  other  documents  fil<d  in  the  High  Court,  or 
on  J  lies  thereof;  and  also  a  copy  or  copies  of  any 
uthiluvit  or  affidavits  on  which  the  order  was  made, 
and  also  a  statement  of  the  ames  and  addresses  of 
the  snrerul  parties  to  the  action  or  matter,  and  their 
solicitors,  if  any.  and  ti  concise  sfateiuont  of  the  par- 
ticulars of  claim,  such  us  would  be  required  upon 
entering  a  plaint,  signed  l>y  tlje  plaintiff  or  his 
solicitor,  and  the  registrar  shall  thereupon  enter  the 
action  or  matter  for  trial,  and  give  notice  to  the 
parties  of  the  day  appointe<l  for  such  trial,  by  post 
or  otherwise,  ten  clear  days  before  such  day,  and 
shall  annex  to  the  notice  to  the  defendant  a  oopj  of 
theparticulars." 

The  repiistrar  thereupon,  iu  iiccordanoewiUi  the  rule, 
gave  notme  to  the  parties  of  the  day  anMintod  for 
the  trial  and  annexed  to  the  notice  to  the  defendant  a 
copy  of  the  plaintitFs  jtartii  ul.n  s.  rp.m  the  plain- 
titl's  particuhtrs  wat^  iudoi  Aud  the  name  of  the  country 
solicitor,  and  his  address  alono  was  mentioned  as  the 
address  for  service. 

The  acHon  having  been  tried,  the  defendant  served 
notice  of  api>eal  from  the  judgment  of  the  county 
court  judge  on  the  London  agents  of  the  plaintiff's 
solicitcHr. 

Ma'a.<Li'  ,  for  the  resjiondent. — Tliere  is  a  prelira- 
inurj-  objoirtion  to  the  hearing  of  this  appeal.  The 
service  of  notice  of  apjuvd  ujtOTi  tlie  I..nndon  agents  of 
the  plaintitTs  solicitor  was  bad  :  J'lfnlt  v.  Thmmt»,  39 
W.  K.  224,  [1891]  I  (i.  B.  97 ;  Bowhs  v.  Drttke  A  Co., 
30  W.  R.  333,  8  Q.  B.  D.  S'li.  The  court  has  a  dis« 
erction  to  hear  the  appeal,  but  this  is  not  a  case  in 
which  tliev  will  do  m>.  The  itiistako  has  arisen 
throufijh  i<rnorance  ol  the  ellrL-t  of  .section  (i.i  of  the 
County  Courts  Act  of  /.'"/.  v.  N/r  AV/irrr  Kettle 

and  H'rou  u,  IT  H.  B.  D.         .M  W.  H.  Dig.  oU. 

Erntit  I'vUi-ch,  for  the  appellant. — I'oir'll  v.  Thomas 
does  not  apply.  If  there  is  any  irregularity  the 
respondent  has  waived  it  by  appearing.  [Bkucb,  J. 
—He  was  quite  right  to  appear.]    The  court  has  an 

absolute  discreiion  to  hear  tlie  appeal:  fiaarh  and 
Auotitvr  V.  I.Kiiditu  aiii}  Surth-WesterH  Haihcay  Vo.,  31* 
W.  R.  244,  [1891]  1  Q.  B.  347. 

Bufi  E,  J. — ^The  question  is  whether  the  notice  uf 
appeal  was  properly  served.  No  doubt  if  tho  action 
had  reniainra  in  the  High  Court  service  of  the  notice 
upon  the  London  agent  would  have  been  proper. 
But  the  action  was  reniitted  to  the  county  court. 
Thereupon,  undr  r  section  <i"i  of  the  Coinit\  Courts 
Act.  isss,  all  the  jiroceediugs  were  sent  down  to  tlie 
county  court.  The  plaint^  was  bound  by  the  County 
Court  Bulea  to  lile  the  proceedings  in  the  ooun^ 
court  with  the  registrar.  This  had  been  done.  At 
the  bottom  of  the  particulai-s  was  th<>  name  of  the 
country  solicitor.  The  registrar  ha<l  to  forward  a  copy 
of  Uie  particnlani  to  the  defendant.    When  «ie 
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address  of  the  country  solicitor  was  given  in  the 
particulars,  this  was  the  address  for  serrico.  Aft«r 
ithe  notioe  was  eivcn,  in  this  way,  of  a  fresh  addroM 
:for  asmiM,  I  thmk  that  the  aarrioe  of  notioe  of  api>eal 
upon  the  London  eoUoitora  ma  bad. 

It  is  said  that  this  point  has  not  arisen  for  decision 
beforp.  I  do  not  think  it  requires  any  awe.  The  Act 
is  jiliiin  rnouf^h.  It  -Jny^  that  all  proceodinga  shall 
be  tHkon  in  the  county  court.  Therf  has  been  a  slij), 
•and  we  will  hear  the  eppcaL  But  wo  have  felt  sonic 
•difficulty.  It  V  in^wrtenfc  that  rules  thonld  be 
4)baarvea.  ' 

KxsnnsDTt  J*— J.  ooncor. 

The  appeal  was  then  heard. 

SoUdtois.  VfiarU$  AiUmoa  A  Co.t  lor  W,  IVaUron, 
Brierlqr HIU;  A,  H,  Amouild  <ft  Am,  for  J,  Higgt, 
Brieriey  HilL 


(Gmntham  ^  CSharles,  JJ.)  j  ^* 

Willis  ».  WniA  (a.) 

Sfriendly  twudij  -Diiimlf^Mfmlicr—Frii'ntUy  Soeittit$ 
Act,  1870  (38  it  39  I'ict.  c  (K)),  «.  22. 

A  ditpttte  doet  not  come  within  the  rttU»  of  a  frirmlhj 

aocirli/  itt  to  th''  itHtlrineiit  cf  illijint's  hrfireen  uuinhfri 
and  the  societtj  If  (If  diijmU  rtlntt4  to  a  claim  uuuU 

•a  pariij  to      a  inftnbcr  of  the  tuddjf^  which  daim  u 

.denifi  by  tftf  irmU-  i  vf  th>  surirttj. 

Application  by  the  plaintitl'  for  an  intt  rim  injuiic- 
tion  to  restrain  the  members  and  officers  of  a  friendly 
«ooiet^  cdled  the  New  Unkm  Society  Crom  exnlwrting 
tibe  puintifF  fWmi  the  meetings  end  benefits  of  the 
.Moiety,  and  from  refusing  to  accept  his  subscriptions. 

The  ilefcndiuits  were  the  trustees  of  the  society,  iind 
the  plaintiff  by  his  writ  claimed  a  declaration  that  ho 
-still  was  a  member  of  the  society,  and  an  ioiunction 
^  the  terms  set  out  above.  The  plaintiff  had  been  a 
member  of  the  society  for  fifty  years.  From  NoTem- 
■bcr,  1889,  to  Febniary,  ISUl,  ho  had  been  in  receipt 
of  sick  pay,  being  prevented  through  illness  from 
working.  In  February,  1891,  the  plaintiff  gave  notice 
to  the  society  that  he  was  sufficiently  recovered  from 
his  illness  to  be  able  to  resoine  work,  and  he  therefore 
deeUned  the  eooeptanoe  of  Airilier  leitM.  A  short 
time  afterwartls  the  plaintiff  received  a  notice  from 
the  society  intormiug  uiiu  that  he  had  been  fined  £14 
for  infringing  the  rules  <>{  the  society  bj'  not  procur- 
ing a  medical  certificate  before  returning  to  work, 
ami  that  a  resolution  had  been  passed  that  he  would 
be  expelled  the  soeiety  if  he  aid  not  pagr  the  fine. 
The  plaintiff  rsfoaed  to  pay  the  fine.  On  the  2nd  of 
March  the  plaintiff  attendod  a  quiirtprly  n>eeting  of 
•the  society  and  tendered  his  suii-jcription.  which  he 
was  told  would  not  be  accepted  unless  the  fine  of  £14 
was  peid.  Some  correspondence  then  ensued,  which 
the  defendants  refused  to  consider,  beoanse,  as  they 
stated  in  their  affidavits,  in  their  opinion  the  plaintiff 
had  ceased  to  be  a  member  of  the  soeiety.  The 
plaintiff  accordingly  brought  this  action. 

Bule  27  of  the  society's  rules  was  as  follows  :  ' '  All 
disputes  which  may  arise  between  any  member,  or  per- 
son daiming  under  or  on  aooount  of  any  member,  and 
the  trustees,  treasmvr,  or  oUier  ofloer  of  the  com* 
roittee  thereof,  shall  ^i'  relVrred  to  and  div  ided  by 
jnstioes  of  the  peace  pursuant  to  13  &  14  Vict.  c.  110, 


(u.)  Reported  by  F.  0.  RoBOfsoN,  Esq.,  Banister-ut- 


Section  22.  siili--i\;tiuQ  '■ },  of  the  Friendly  Societies 
Act,  I>«T').  provides  tliat  where  the  rules  of  a  sodc^ 
direct  that  disputes  shall  be  refaned  to  jnsliosB, the 
dispute  shall  be  determined  by  n  oonrt  of  sommary 
juriaiMion. 

Heott  Fox,  for  tiie  plainfiff.— >ThiB  is  not  a  &|nitr 

lietween  a  member  -ind  the  society.  The  plaintiff  i« 
no  longer  a  member  of  the  society,  fur  h<>  lias  b"«-ri 
expelled.  The  case  is  not,  then'f  .rx,  :i  disput'  witLi-i 
the  rules  and  section  22  of  the  Friendly  Societies  Xcl, 
1875,  and  the  plaintiff  has  a  right  to  bring  this  fKtioB 
in  the  High  Court :  Prftdiee  r.  Loitdou,  L.  B.  10 
C.  P.  079,  24  W.  R.  Dig.  «. 

He  also  cited  f,i  r>  Roi/al  Liver  Frimilg  Hoeidg,  86 
W.  R.  7,  30  Ch.  D.  332." 

f^.  V.  Scott,  for  the  defendants.  -This  is  a  disputi 
between  a  member  and  the  societjr.    It  is  the  conten- 
tion of  the  plaintiff  that  lie  is  still  a  member,  and  be 
oannot  argue  that  he  is  not  a  member. 

He  referretl  to  Tff  Mfnirijutf  f'trmaittnt  /,</■'«' ,i- 
Jlntldiwj  ti'Kieti/  v.  h'tnt,  32  W.  K.  Gtil,  9  Ap|>.  Cas. 
200. 

Graxtuam,  J.  -The  question  for  our  d.'ciMOii  iu 
this  case  is  whether  the  plaintiff  is  jasUtied  in  taking 
proceedings  a^^inst  the  oefandant  in  the  way  that  be 
W  done,  and  it  is  not  aeesHaiy  ftor  na  to  ia^mm  i^ 
the  merits  of  (iie  case.  The  Friendly  Society  Act, 
1H70,  provides  a  ehe:ip  and  expeditious  method  of 
settling  disputes  be  tween  members  of  these  socittif^. 
but  persons  caimot  be  precluded  from  exercising  their 
right  of  coming  to  the  High  Court  unless  thtt 
right  has  been  in  terms  taken  away  by  statute.  In 
cases  of  disputes  between  members  and  the  societjf. 
it  is  common  ground  that  the  cheaper  tribunal  n 
to  be  i-esort^-il  t  ).  Imt  in  the  Yir«\sent  case  the  qvies- 
tion  is,  Is  the  plaintiff  a  member  of  this  society  ' 
I  have  come  to  tne  concinsion  tiiat  nader  the  drcom- 
staooes  he  is  not  now  n  member.     The  case  of 
/'renl/ee  ▼.  London,  whieh  was  cited  during  tiie 
argument,  seems  tome  to  be  exactly  in  point.  In  that 
case  Lindley,  L.J.,  said:  '"The  object  of  the  pr«>- 
vision  in  question  was  the  easy  settlement  of  internal 
disputes  between  the  trustees  and  officers  of  the 
society  and  its  members.   That  ass'imes  the  pMtks 
both  to  be  members  of  the  body.    If  the  matter  in 
controversy  is  whether  the  partj*  is  a  member  or  not. 
that  t  ir.irfy  is  not  a  niatt<  r  i«f  iiiteriiul  judgment." 
Coleridge,  C.J.,  used  language  to  the  satue  effect. 
Being  of  opinion,  then,  that  the  plaintiff  is  not  a 
member  of  this  sooieiy,  I  tiunk  that  this  is  not  the 
kind  of  dispute  wUeh  was  tntended  to  be  confined  to 

a  court  i>f  ■iumiuftry  jurisdiction,  and  tlmt  tlic 
plaintitl'  is  right  m  bringing  this  action  iu  the  High 

Court. 
Chabuss,  J.— I  agree. 

Ord'  r  <i'-'-  riHii'iIij. 

Solicitors  for  the  plaintiff,  PUtmu    Hou$,  for  Laite, 
Kettering. 

S-ilieitors  for  tli.-  d.'feiidante,  Ilife,  Hfttley,  A  Swtet, 
for  Tliurmll,  Kettering. 
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Offsvhbim  v.  Shspfibld. 


OOUBT  OF  APPBAIk 


From  a  B.  Div.  \ 
{iMilBdier,  M.R.  »nd 
I«p«aod  Kay.  L.JJ.)  I 

OpPENUEIM  I', 


Not.  1. 


SHEFflELD,  (a.) 

Mix  or  utmecesaartf— Power  to  iH  tmidt  or  itrik*  out 
part  of  a  tet — Ord.  31,  r.  7. 

Ord.  31,  r.  7»  dtals  with  tiin>  rasfx—Jtrnt,  wJure  iutcr- 
fytkrutai*  nrhihiteil  which  are  in  themtdvea  tmnbjtr- 
HouMe,  hnt,  bif  rfnarm  of  the  tirvunutanm  of  the  cane. 
if l"  I'lir^Kt'imlih  nr  >; _i<tf,',,iis  iu  ni(l  upon  t/f 
lAirtjf  iiittrrvjatttl  to  anawirr  thnii ;  v  wndlij,  whtrt  in- 
hrnjoturiea  ore  Ut  thtuutlvet  otf/teHoniMe  hit  reuwH  >  ■/ 
Uutg  prMx,  cfwreMtve,  unneeeaiary,  or  teanaalou$.  In 
tht/nt  rate,  tul  or  any  </  the  iiUerrtgatorue  mag  if  tet 
itid'  hi/  ,1  jiiilrjr'a  order ;  in  the  aetemd  cote,  all  or  any 

W'htrt  utiy  }>nriij  ohjtrii  to  mtuvir  iutrrrcyutorUi  on 
itHjf  of  the  y rounds  mentioned  in  rule  7,  he  it  entitled  to 
offbifor  an  order  under  the  ruie,  and  canMflf  he  rog^irtd 
i»  we  Aw  objeniion  in  hie  ajfidavii  in  anewer. 

The  fact  that  leave  ha»  heen  Maimed  to  adminieter 
inierrogatorits  in  not  a  har  to  an  t^pfHeaUon  mnder  either 
pirt  «/  the  rule. 

If  thf  Judge  ametdert  a  eet  o/itderrogatorie$  to  he  as  a 
vhele  fndix,  oppressive,  or  nnnecessary,  he  has  power  to 
drih  them  all  out,  though  some  of  them  may  he  nuohjer- 
lioiiiihli. 

Mcllroy  v.  Dancan,  IF.  A'.,  1864,  p.  48,  and  >Smiu- 
mona  r.  Ball«]r.  38  IT.  R.  605,  24  Q.  B.  D.  727,  over- 
nlrd. 

Appeal  by  tbe  defeiidaiif  from  an  ordor  of  a  divi- 
'dcmal  court  ntfirinuig  uti  uriU-t  ul  a  judge  Sfc cIlMll- 
ben  setting  aside  certuiu  interrogatoriefl. 

The  action  was  lnY>ught  in  respect  of  monfly  alleged 
to  have  been  paid  by  the  plaintiffs  as  stookbrokera  for 
thf  defendant  at  bis  rf<iuc«t  and  commission.  Tho 
ilcffiidttnt  said  tliuf  tin-  ].IaiiitinV  did  uot  j»ay 
ruMiiey  for  him  or  at  his  n-qufiit,  iiiid  tliat  no  com- 
rui«ion  was  due ;  and  by  way  ui  louut^'r-claim  li« 
aUw»d  that  he  emnlofQd  tbo  pliMntiffii  as  his  stock- 
bronm  to  buy  ana  Mu  Tsrions  itooks  and  sharai  for 

him;  tViiit  the  plaintifTs  frr.in  tinif  tn  tiriK'  roiiderod 
him  act-ounts  wiiich  ini  lu<l<'d  vurious  ovtTchiirges  and 
omitted  vririouB  8nmH  rrci  ivi-d  by  thf  phiintifFs  for  h'w 
we,  and  that  he,  on  tlie  renreseutation  of  the  plaiii- 
liA,  paid  them  large  sums  of  money  in  respect  of  such 
icconnt«,  and  ho  claimed  an  account  of  all  the  pur- 
haM-s  and  rnles  mode  by  tbn  plaintiffs  on  his  behalf, 
and  payment  of  thn  amount  found  tu  ha  doe  ilOni  the 
pUintiflPs  to  him  on  taking  Huch  account. 

The  defendant  obtained  leave  to  administer  intcr- 
fogatoriea  for  the  CTMniniitioii  of  the  plaintiffii,  and 
tftir  tli«  deHrery  of  the  plaintilV  reply,  which  stated 
'L  it  thf-  a<  coiints  roforrod  to  in  tho  countor-rlaiTu  had 
ottin  agree<i  tfl  and  sottlwl,  a  set  of  aeventecn  inter- 
rogatories were  exhibited  bv  the  defendant.  These 
interrogatories  were  diraotea  to  the  support  of  the 
•lefendaat's  connter-daim,  and  inqoirea  in  Kreat 
Jetail  intn  thf  j^articulars  and  drcumstanoes  oi  the 
]  arvhas*^  and  nalos  p<Tect<>d  by  tho  plaintiffs,  and  the 
:  laiiiitT  in  wliicli  the  sums  Lhiirgod  tii  flu'  defendant 
were  arrived  at,  and  suggested  that  the  plaintifiEi  had 
dsslt  with  the  dafnoant  ai  prindpau  and  not  as 


plaintift  took  out  a 
^ttatHiB*  ■ 


ord.  31,  r. 
mif^t  he  tet  aiida 


bf  F.  O.  RiTcKXE,  Viq.,  Baniater-at- 
Lav 


or  strook  out.  The  master  dismissed  the  Kummons, 
saying  that  any  objeotioa  to  aiunror  any  of  the  inter- 
rogatoiiM  might  be  talna  in  the  plamtiflb'  aiBdavit 
in  answer;  but,  on  appeal.  Day,  J.,  made  an  order 
setting  aside  tho  interrogatories.  Thn  DiviRional 
Court  (Lord  Colcridijo,  C.J.,  and  Cave,  J.)  aftirmwl 
the  juage's  order,  being  of  opinion  that  the  iuter- 
ro^atorios  were  prolix,  oppremve,  and  unneoesaary. 
The  defendant  appealed. 

H,  D.  Oreene,  Q,C'.,  and  Morten,  for  tho  defendant. 
—Hie  master^s  order  ought  to  be  restored.  The 
proper  course  is  for  the  plaintiffs  to  take  their  objec- 
tion in  t)»eir  nffiilaNnt  in  answer,  undor  rule  0.  wlii(  li 
alono  ai>plif wluro,  ashore,  lo-avo  lias  ]>con  obtained 
to  intirrogiitf.  Kule  7  is  divided  into  two  parts. 
Tender  th>  tii  st  part  a  set  of  interroKatorioH  may  bf 
M!t  aside  uu  the  ground  tiiat  it  has  ueun  oxhibited 
unreasonably  or  Texatiously.  But  that  only  applies 
when-  intorrtigatories  should  not  liavf  bcru  i  xhiljiti  -l 
at  all,  and  then  only  in  i!is<>s  where  leave  has  uot 
been  obUiined  t^j  uxhtbir  tli> m.  This  was  expiessly 
decided  by  Field,  J.,  at  chambers  in  McJlrotf  v, 
Dunmn,  W.  X.,  1884,  p.  48:  lee  alto  Ooy  v. 
Labouchrn.  27  W.  E.  413.  4  Q.  B.  D.  '.'Of;.  Tlie 
second  })art  of  (he  rule  provides  for  striking  out 
int<'rro{|atories  uliiLh  are  prolix,  opprossive,  unne- 
cessary, ur  scandalous.  The  settles!  practice  now  is 
to  atnke  out  all  or  none.  It  has  lx>en  held  in 
Sanvwms  v.  Jiaitey,  38  W.  R.  603.  24  a  B.  D.  727. 
that  there  is  no  power  to  strike  out  part  of  a  set.  In 
AUlnu,,,  V.  I.ah„,„l.r.-,  'JT  W.  R.  VI.  3  Q.  B.  D. 
t)io  itrincipli'  is  laid  down  that  it  is  the  duty  of  the 
[larty  whi>  objects  to  intorrogatoriea  to  8j>ecif\'  which 

particular  interrogatories  he  objects  to.  Here  the 
plaintiilk  could  not  have  snceeasfully  objected  to  all 

the  intfrrof^atorios,  for  somo  aro  elonrly  ndmisMblp. 
Thereforo  tho  judg<'  at  chambers  ouji^ht  to  havo  lot 
all  the  intorro<;atorios  staiiil  uiid  Ifft  tho  ]ilaintifi's  to 
take  their  objection  in  their  answer,  in  auconlanoe 
with  the  decinon  in  fktmmoiig  v.  liailejf.  Otherwise 
those  interrogatoiiei  which  are  perfectly  admissible 
will  be  struck  out  as  well  as  those  which  are  objec- 
tionable. 

Eome  Fayne,  Q^C,  and  Mclntyre,  for  the  plaintifEi, 
ware  not  ouled  upon  to  argue,  but  dted  OamUii 

BuHoH,  32  W.  K.  33. 

Tiord  EsHER.  M.B. — In  this  case  the  defendant, 
having  sot  tip  a  oottnter-daim,  obtained  leaTe  to  ad- 
minister intorrogatoriea;  and  a  set  of  inforrogatories 
were  accordingly  delivered  to  the  plaintiffs.  Tho 
judge  at  chambers  either  set  aside  or  struck  out  th( 
whole  of  them.  The  IMvisiooal  Court  have  aSirmod 
the  judge's  order,  and  the  (question  for  us  ii  whether 
we  agree  with  thoir  di-iismn.  Tlwy  acted  under 
ord.  31,  r.  7.  They  knew  what  the  issue  b(!twoon 
the  parties  was,  and  they  had  tx^forc  them  tho  inter- 
rogatories which  had  boon  delivered  by  the  defendant. 
They  had  to  consider  what  burden  was  put  on  the 
plaintiff  by  the  ddiTSiy  of  these  interrogatories. 
They  thought  that  there  waa  thereby  put  on  him  tho 
burden  of  answering  a  prolix,  oppressive,  and  uiim  <  cs- 
sary  set  of  interrogatftries.  Therefore,  without  in- 
qutfing  whether  a  few  of  them  might  not  hafO  been 
answered,  they  aaid  as  a  whole  they  uren  prdlz  and 
unnecessary,  and  ordered  them  to  be  set  aside. 

Ord.  31,  r.  7,  seems  to  me  to  eontemjilate  two 
eaaee.  The  first  case  is  where  there  are  interroga- 
tories, which  may  be  in  themselves  unobjectionable, 
but  by  reason  of  some  of  the  oirouuistances  of  the 
case,  as,  e.g.,  the  itage  in  wiiidl  the  pcooeedings  are, 
it  would  be  unreasonable  or  vexatious  to  order  the 
party  to  answer  them.  It  is  contended  that  where 
there  aro  any  such  interrogatories  included  in  a  set 
you  cannot  set  them  aside  unlees  you  set  aside  all  the 
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others.  Is  there  any  grounrl  for  that  coiiti  iition  'r 
The  words  of  the  rule  are: — "Any  int«rrogntorie8 
may  be  set  aside  on  the  ground  that  thciy  have  been 
extibited  vaanaaaaMf  or  TncAtioaaly."  I  am  of 
Ofrinkm  tibst  fhe  miwiiinp  of  that  ii,  aO  or  any  that 
are  exhibited  anreamiab&  or  voxatioiisly  mny  he  ^ft 
a-«ide.  The  second  case  w  whort;  intcrrogatorios  ore 
objectionable)  in  themselves.  The  section  proceeds — 
"  or  struok  out  on  the  ground  that  they  are  prolix, 
opptretalfe,  wmoeMmy,  or  scandalous."  Tlis  aomi- 
nativa  omo  ii  tiie  same  in  both  cases,  viz.,  "any  inter- 
rogatories.** This  part  of  the  section,  as  wdf  as  the 
tifit,  must  apply  to  all  or  any.  If  as  a  whole  the 
interrogatories  are  prolix  or  unnecessary,  you  may 
strike  them  all  out.    If  some  are  prolix  or  unnooes- 

saiy  you  may  stiike  out  those  that  ace  so.  But  a 
narrow  oonstmotion  ii  sought  U>  be  put  on  tills  part 
uf  the  section ;  it  is  said  that  tmless  each  indiviAual 
intonugatory  is  prolix  and  unnecessary  then.'  is  no 
power  to  strike  out  the  set.  I  see  no  reason  fur  tiiat 
construction.  If  one  interrogatonr  is  enough,  and  a 
gteat  number  aie  adnd,  it  not  wa  set  as  a  triiole 
piolixP 

It  ia  said  that  objeotion  onght  to  be  taken  in  the 

affidavit  in  answer.  But  this  rule  has  nothing  to  do 
with  the  answer.  It  is  clear  that  under  tliis  rule 
objection  may  be  taken  before  any  answer  is  given. 

Two  eaaet  were  dted.  Tlie  first  was  a  dedsion  of 
Fidd,  J.,  at  diambers.  I  do  not  agree  with  that 
decision.  It  seems  to  inf>  that  the  learritHl  jud<^e 
construtMl  the  nt'W  nile  as  though  it  were  in  thu  form 
of  the  oM  nilr.  The  ul Iior  rase  was  .S(/(;i((ii'/(s  V. 
There  the  Divisional  Court  thought  that  on  an  appli- 
caUon  such  as  the  present  the  judge  must  strike  out 
either  all  the  intorrogatooM  or  nane»  and  that*  unless 
all  were  bad,  any  objection  might  tie  taken  in  the 
answoi-.  I  see  no  reiison  for  that.  The  true  con- 
struction seems  to  be  that  if  the  judge  thinks  the 
interrogatories  as  a  whole  are  prolix,  oppressive,  or  un- 
neoessarv,  he  may  strike  out  the  whole  of  them.  I  do 
not  say  he  must  do  lo,  but  he  may  if  he  thinln  right. 
On  the  other  hand,  I  think  he  may  go  through  the 
interrogatories  one  by  one,  striking  out  those  which 
he  thinks  ought  not  tu  be  allowed,  and  leaving  those 
which  he  thinks  ought  to  be  answered. 

Ferhape  the  two  parts  of  the  rule  nay  overlap  one 
aaoUier,  and  there  might  be  a  oaee  which  came 
within  both.  In  snoh  a  Oaae  I  think  the  judge  may 
act  und(  r  either  jiart  of  the  rule. 

The  Divisional  Court  bad  a  light  to  look  at  these 
interrogatories  as  a  whole,  and  say  whether,  as  a 
whole,  they  were  prolix  or  unneoessary.  They 
thought  they  were,  and  eet  add*  the  whole  let.  I 
think  they  were  right. 

The  case  of  AUl  iuten  V.  Lahottthert  seems  to  me  tu 
draw  the  w-ry  ilistiiiction  which  I  have  drawn. 
There  is  nothing  in  that  case  which  says  you  may  not 
look  at  a  set  of  interrogatories  as  a  whole  and  set 
theea  adde  on  the  ground  of  being  pcoUsc*  although 
Mme  of  then  may  pe  admiwiMe. 

Loi'ES,  L.J. —  -This  case  oomes  within  rule  7  of 
order  61.  It  does  not  come  within  rule  t>,  which  has 
nothing  to  do  with  an  application  to  a  judge.  Bole 
7  feqaires  oarefnl  oonsiueration,  as  it  is  not  very  easy 
to  interpret.  I  am  of  opinion  that  it  applies  to  two 
states  01  things,  two  sets  of  circumstances.  The  first 
part  deals  with  the  exhibition  of  intorrogatorias  ;  the 
judge  has  to  consider  whether,  having  regard  to  the 
stege  in  whidi  the  action  ii,  nd  lookmg  at  the 
interrogatoriei  ixdiidi  have  been  exhibited.  It  would 

or  would  not  be  imreasonable  or  vexations  to  order 
them  to  be  answered.  The  si-cond  part  deals  with  a 
•iifferent  state  of  things-  viz.,  where  objection  is 
taken  to  the  nature  or  character  or  effect  of  the 
iatemgetoriettbemedvei.  Uie  judge  i*  anlihonMd 


OouBvor  Amu. 


to  set  asid*'  the  interrogatories  where  they  are  un- 
reasonably or  vexatiously  exhibited ;  he  is  authorized 
to  etacflte  them  oat  where  they  are  prolix,  oppressive, 
unneoeeseiy,  or  teandalous.  The  rule  begma  with 
tiie  words  **  any  interrogatories  " ;  that  meens  all  or 
any  individual  interrogatories.  The  first  part  con- 
templates the  setting  aside  of  all  or  any  of  the 
interrogatories,  and  the  second  part,  which  refers  to 
the  same  nominative,  contemplates  the  striking  out  of 
all  or  any  of  the  interrogatories.  In  this  case  the 
judge  oraored  the  interrogatories  to  be  eet  eaide  en 
bloc.  The  Divisional  Court  thought  they  were  so 
prolix  and  unnecessary  that  they  ought  to  be  struck 
out,  and  they  affirmed  the  judge's  order.  I  am  of 
opinion  that  they  were  right  in  so  doing.  It  is.said 
there  is  no  pomv  to  eet  aade  or  etrika  oot  a  aet  of 
interrogatories  where  leaTe  to  adminisfair  interroga- 
tories has  been  obtained.  But  T  cannot  see  in  the 
rules  any  suggestion  of  such  a  tliistinction.  When 

i  leave  Ls  ubtoined,  the  only  thing  the  judge  de^^'ides  is 
that  the  case  is  a  proper  one  in  whioh  to  allow 
interrogatories  to  be  administered,  hat  he  has  no  idea 
what  the  interrogatories  will  be. 
As  to  the  cases,  I  agree  with  the  Master  of  the 

I  liolls  in  thinking  that  MrlJroi)  v.  Duu'uii  cannot  !>■ 
supported.  I  also  disagree  with  the  judgment  of 
Orantham,  JT.,  in  Sammom  v.  Baihy.  He  thought 
tiiat  where  a  jodge  is  asked  to  strike  out  interro^- 
tories,  he  is  bound  dtlier  to  strike  out  all  or  none.  I 
cannot  read  the  nde  in  that  way. 

Kay,  Ij.J. — I  also  think  that  rule  7  is  intended  to 
deal  with  two  things — vis.,  flist,  an  unneoessaty  or 

vexations  exhibition  of  interrogatories,  and,  secondly, 
intermgat^jries  themselves,  when    tliey   are  prolix, 
oppressive",  unnecessary,  or  s<'4tn'laloiis.     Tu  the  tirst 
case,  th(!  rule  says  they  may  be  set  aside,  in  the  second 
thoy  may  be  stnmk  out.   That  in  dthor  case  the  rult> 
applies  to  all  or  any  of  the  intenogatocies  as  made 
clear  by  the  history  of  the  rule.    In  uie  original  roles 
under  the  Judicature  Act,  rule  o  of  order  31  provided 
for  striking  out  interrogatories  on  certain  sj>ecified 
grounds,  *'  or  on  any  other  ground."    Then  in  the 
rules  of  1878  a  <^»tt«"«t*""  was  drawn  between  an 
appUeation  **toset  aside  the  interrogatories" — that 
is,  the  whole  set — "on  the  ground  that  they  have 
b«(n  exhibited  unrensoiiably  or  vexatiously,  "  and  mi 
application  "to  strike  out  any  intern tgatory  or  in- 
terrogatories on  the  ground  that  it  or  they  is  or  are 
scandalous."    Then  came  the  present  rule,  in  which 
I  think  the  language  has  been  designedly  altered  in 
order  to  give  the  judge  a  larger  disoeCion.  *The 
judge  may  now,  if  he  is  acting  mulor  the  first  part  of 
the  nde,  set  aside  all  or  any  of  the  iuterrogatorioe;  if 
ho  is  acting  under  the  8e«'ond  part  of  the  rule,  ho  may 
strike  out  m.  or  any  of  the  interrogatories.    Here  tho 
judge's  order  was  to  settliemall  adde.    The  appli- 
catirii  was  in  the  alternative,  and  he  might  well  havo 
thouj^'liL  taat  it  was  vexatious  to  exhibit  them  at  tliat 
stage  of  the  proceedings.   Tho  Divisional  Court  aooms 
to  have  thought  that  thoy  were  prolix,  oppressive, 
and  unnecessary,  and  that  on  that  ^;round  Uiey  had 
been  rightly  disallowed.   It  was  deaded  in  AUhnwit 
T.  Laboucken  that  where  a  judge  can  see  that  a  set  of 
iiitem)gatorios  taken  as  a  whole  are  an  abuse  of  XYxg 
process  of  the  court,  he  may  disallow  them  all.  \ 
cannot  dissent  from  the  view  taken  in  this  case  by  t.lie 
Divisional  Court.   I  think  it  was  no  answer  to  tlus 
application  to  say  there  were  some  intSROgatocten 
here  and  there  in  the  set  to  which  an  answer  osigBfat 
have  been  allowed. 

Appeal  dimtMed. 

SoHdtolS  for  the  a])pe11ant,  DuffiM  <&  Bruty. 
SoUeilon  for  the  respondents,  ifoHey,  Shureff, 
Co. 
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From  Q.  B.  Div.  \ 
(lad  Briktr.  H.IL.  and  ]  Aug.  2.  1892. 

BnranaiidKay,  L.JJ.)  \ 

HsSKLTUfE  r.  SIMMON8.  (a.) 

BSIi^mk — Validity—  Fvrm  in  schrdiUe — UrUrue  staff- 
mad  0/  eonsid'ratioti — Term  /or  ihe  dtftatanet  0/ 
<lc  itmrity  " — Agrttmmt  to  have  prior  reeeuine  to 
tOmtrnMrHim—MU  of  Bah  Ad  (1878)  Anmdnmt 
Ad,  1882  (45  dt  46  FicC  c  43),  w.  8,  9;  Form  in 

A  hUl  o/  tah,  yivtu  bi/  lo/i/  <,/  m<  nritij  fur  an  admurt , 
tn»  tjepmstd  U>  be  mndt  in  icuj^ideratii'ii  <\f  a  sum  of 
mmei/ paid  ^  the  gruHtee  to  the  yratUor.  A  t  Ute  time  oj 
the  artetUioH  of  the  bill  of  mle  an  agreeiaent  wo*  made 
lAveni  the  ym»U>r  and  the  grtintee  that  the  grantee  iooiUd 
nt4  rn/ori-e  tfie  bill  of  mde  nntil  certain  other  tectiritiea  in 
tht  hand*  of  th'  i/ianti'  irrrr  fir»t  rtnliz'il  or  ntdmjitid 
to  be  reaiizei/.  This  agreement  «vm  not  insTttd  in  th^' 
Ml  of  tale,  hi  an  action  hy  the  grantor  to  havr  tif  hill 
t'f  tai'  fledartd  void  and  delivered  up  to  be  eaneelledf 
<il"u  the  ground  that  it  tmw  void  under  tecHon  9  of  the 
Uillf  I.J  Sail  Act.  1H82,  a«  iiof  hf  iui]  it,  nirnrilnnct  wUh 
tlit  f'lirm  in  t'te  ncltrditle,  the  ijrantee  counter-claimed  for 
iht  principal  aunt  and  interest  under  a  cortnan',  fur  refmif- 
wtad  hjf  the  grantor  comiained  in  the  bill  of  tale.  At  tht 
trial  U  wm  proved  thed  the  eoiieideration  wa»  not  truly 
Mtd 

Held,  first,  that  the  untrue  »tatem*-ut  a/the  ronsiderutiun 
did  ni>(  rn/ikr  the  hill  (•/"  "air  I'oiil  iimlir  Mctimi  9,  iw  niti 
t€iiig  in  ofairdtinre  irilh  th'-  funn,  hut  (>nli/  rmtde  it  void 
witkiu  srciii'H  8  in  rfjirct  of  the  jiersonai  chattels  com- 
mneti  tkmtin;  tmdt  eeeondtut  that  the  agreemmU  that  the 
eiW  of  tide  thoiM  not  he  enfoived  unfit  the  Mer  securities 
utT'  rralizfil  nr  ufieinfited  lo  ri'ili--!'^  n'n-^  iff  c  ''tirii, 
tor  tht  de/easaHcr  of  the  securiti/  "  n-ithm  tin  uoannnj 
bf  those  words  in  the  form,  and  that,  therrforr.  the  nnn- 
imeriuim  ofthitagtienmU  in  the  bill  of  sale  did  nU 
wmki  the  Ml  of  tale  woAl  under  eetUon  9. 

Hfht,  therefore,  that  the  covenant  for  repayment  by  the 
vnin^vr  reinaineil  unaffecied,  but  that,  as  the  ether 
had  not  htm  ealkkiideit  Uu  emmlet'elaim  unt 

frr\),aiiirf. 

Amieul  from  the  ^ud^^ent  of  Denman,  J.,  tit  the 
Iriftl  uf  the  action  without  a  jury. 

The  action  was  brought  the  gnmtor  of  a  bill  of 
nle  given  by  way  of  secanty  for  the  repayment  of 
£4flO  and  interest  thereon,  again-st  th"  jriantee  to  re- 
ttnun  the  latter  froui  seizing  th*-  gixxin  couipriaed  in 
the  bill  of  aale,  and  to  have  the  bill  of  Hale  declared 
void  and  ddiverad  up  to  be  canoeUed.  The  defendant 
ocMUtter>ctbimed  for  the  principid  money  and  interest 
I'M'  und<T  the  covenant  by  the  grantor  to  rnpiiy  con- 
t.i:iif-«l  in  the  bill  ni  sale.  Tl»i!  bill  uf  tudf  was 
'•^•t»l  t<i  b<'  given  in  consideration  of  a  sum  of  £400 
paid  by  tlie  defendant  to  the  plaintiff.  The  leanieil 
judge  found  as  a  fact  that  the  £400  was  advaiic^ed  ta 
'he  plaintifTs  father  and  not  to  the  plaintiff,  the 
ikintifT  Ix'ing  merely  a  surety,  an«l  that  therefore 
til.  .  uM.leration  was  not  truly  state*!.  An  agree- 
tDtoit  wao  ahto  made  between  tiki'  plaintiti'  laid  the 
defendant  at  the  time  of  the  extvution  of  the  bill  of 
lale  that  tha  dalandaDt  wonld  not  enforoe  the  bill  of 
■de  vmtQ  eettam  other  leooritifla  then  given  to  him 
lor  the  same  debt  were  first  realized  or  Httetnjtted  to 
be  r«aliaed.  This  agreement  wa8  not  inserted  in  th'- 
l/ill  of  eale.  No  attempt  ha<l  been  inndo  to  realize 
'  tinte  Mcuritiee  at  the  time  this  action  was  brought. 

The  learned  judm  held  that  the  bill  of  tale  was 
abMlotelj  void  widar  laotion  9  of  the BiUaof  Sain 

(^)  Biporlad  hf  W.  F.  Barbt,  Etq*,  BaBiater-at 

Law. 


Act,  1882,  as  not  being  in  accordance  with  the  form 
in  the  aohedole  upon  two  grounda: — (1)  That  the 
ooniideiBtion  waa  not  truly  vtated,  and  (2)  that  the 

agreement  not  to  enforce  the  bill  of  sale  until  the 
otlier  securitioii  were  realized  waa  a  "term  for  thi* 
<lt  t'(  it«Hnee  of  the  security."  and  ought  to  Lave  been 
ini«(^rte<l  in  the  bill  uf  sale.  He  acoordiugly  gave 
j  udgment  for  the  fdaintilf  upon  the  daim  and  coonter- 
damu 

The  d^endant  appealed. 

Boeanguet,    Q,(\,  and   tretnte*  PuuHer,  for  the 

defendant. 

'  iirrtHgtoit  and  Atiiri/,  for  the  plaintiff. 

The  aigaments  sufficiently  appear  in  the  judgment* 
The  foUowing  auftorities  trere  dted: — upon  llie 

first  point :  Swift  v.  I'anuell,  31  W.  R.  543.  24  Cli.  D. 
210;  Thomii.'<  v.  K.  lh/,  .37  W.  K.  3.)3,  13  App.  Cas. 
:>i)C> ;  I'arMmis  v.  Uru'nd,  .38  W.  K.  3S.S.  25  Q.  B.  D. 
110;  Simmons  V.  IVoodward,  40  W.  IL  G41,  [1892] 
A.  C.  1(H);  Charlaumrth  Mills,  [1892]  A.  C.  231. 
40  W.  R.  Dig.  37.  Upon  the  second  point,  CoumM 
T.  London  and  Westminnler  Loan  and  Discount  Co.,  36 
W.  R.  33.  19  Q.  B.  D.  512;  Sharp  v.  .l/cJETcmy,  88 
Ch.  D.  427,  at  p.  453  ;  37  W.  H.  Dig.  26. 

Citr.  adv.  vail. 

Aug.  2.  —  The  judgment  of  the  Oorar  (Lord 
EsHBK,  M.B.,  and  Bownr  and  Kat,  hJJ.)  waa  read 

by 

Kay,  L.  J. — This  action  is  brought  by  the  grantor  of 
a  bill  of  sale  seelting  to  have  it  cancelled.  The  defendant 
counter-claims  for  the  amount  due  upon  the  covenant 
ill  the  bill  nf  sale.  Judgment  has  been  given  for  the 
l)lanititi'  ujxm  the  claim  and  counter-claim.  The 
defendant,  the  grantee  of  the  bill  of  sale,  appeals. 
The  contentioin  of  Hm  plaintiff  is  that  the  bill  of  sale 
is  wholly  void  under  section  9  of  the  BiUb  of  Bale  Act, 

1SS2,  l>tH-auRe  it  is  ncit  in  lu'cordimrc  with  the  form 
given  in  the  schedule  to  that  Act.  On  the  face  of  the 
bill  of  sale  no  deviation  from  that  form  can  be  pointed 
out.  But  it  is  said  that  is  not  enough.  Although 
apparently  in  complete  accordance  it  is  shown  by 
evidence — (I )  that  tne  consideration  is  not  truly  stated 
because  the  amount  was  not  lent  to  the  plaintiff,  but 
tn  liis  flither,  and  (2)  that  the  bill  of  sale  omits  a 
condition  upon  the  faith  of  which  it  was  executed — 
vis. ,  that  it  should  not  bt^  enforced  until  all  oUuT 
seoniitiea  and  remediea  of  the  grantee  had  been  eix- 
hausted.  The  qneetion,  thnefore,  is  whether  seotion 
9  of  the  Act  of  18M2  contains  anything  requiring 
accuracy  of  statement  of  the  consideration,  or  requir- 
ing a  statement  of  the  whole  bargain.  I  will  deal 
with  the  two  objections  separately. 

First,  doee  the  untrue  statement  of  the  considera- 
tion avoid  the  hill  of  sale  under  section  9  ?  Section  8 
of  the  Act  of  1882  expressly  deals  with  an  untrue 
;«tnti mi  nt  i>f  consideration,  and  provides  that  the 
consequence  of  this  shall  be  that ' '  such  bill  of  sale 
shall  be  void  in  resjiect  of  the;  personal  chattels  OOBL'* 
prised  therein."  If  the  bill  of  eale,  as  in  this  oaae, 
contains  a  covenant  to  pay  in  addition  to  aa  aaagn- 
ment  nf  .-iKittels.  the  covenant  WOOld  not  he  avoiiOBd 
by  this  section.  Section  9  avoids  a  bill  of  sale  "  given 
by  way  of  security  for  money,"  if  not  mode  in  accord- 
ance with  the  form  in  the  scaedulo  to  the  Act.  That 
f  )rm,  so  far  as  rdates  to  the  consideration,  rona 
thuH : — "  In  consideration  of  the  sum  of  £  now 
I>aid  to  A.  B.  by  C.  D..  the  receipt  of  which  the  said 
.\.  B.  hereby  acknowledges";  and  then  follow  in 
brackets  them'  words:  — "  [or  whatever  else  the  con- 
sideration may  bej." 

Those  last  woKds  in  hraoket^,  it  is  arsoad,  show  that 
the  QowWewdlon  nmit  be  truly  statM  Bui  it  mMt 
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be  xemembered  that  section  9  deals  only  with  form : 
Thomas  Kelly;  and  the  bracketed  words  may  be 
satisfied  by  treatinf^  them  as  maldng  the  form  flexible 
onouf^h  to  allow  the  statetnont  of  some  consideration 
other  than  a  mere  payment  of  money,  as,  for  ex- 
MDpIe,  the  delivery  to  tiie  grantor  of  goodH  the 
price  of  which  was  to  be  aeound  by  the  bUl  of  sale. 
Any  larger  meaning,  sttoh  as  that  saggested  hj  the 
argument,  would  make  the  proviaion  in  section  R,  thjtt 
the  consideration  must  \h-  truly  stated  or  that  the  bill 
of  sale  should  \h-  void  aa  to  tlio  por8<jnal  t:huttt  ls  com- 
prised in  it,  not  only  useless,  but  iiiconsi»t«>nt.  There 
WOldd  on  that  construction  bo  two  sections,  8  and  9, 
one  immediately  fdlowing  the  other,  the  former 
maJcing  the  bill  of  sale  partially  void,  and  the  latter 
makinf;  it  wholly  void  for  the  same  reason — that  is, 
the  untrue  statement  of  the  consideration.  It  is  sug- 
gested that  section  8  of  the  Aet  of  1882  applies  to 
biUs  <A  sale  of  aU  kinds,  whether  gif«n  aa  aeoority  for 
money  or  not,  and  fliat  section  9  appHes  only  to  bills 
of  sale  ^^iven  as  Hi»(;iirity  for  money,  and  that  the 
jiart'ut  iuoonsistency  may  thus  \yo.  re<;oueileil.  Hut  I 
think  that  a  careful  considrmti. m  of  the  two  Act^f  of 
187S  and  1882  shows  that  this  is  not  the  case.  The 
former  of  these  statutes  only  avoided  bills  of  sale 
against  execution  creditors  and  trustees  in  bankruptcy 
of  the  grantors  if  not  duly  registered.  But  it  included 
all  bills  of  sale,  whether  for  security  of  money  or  abso- 
lute transfers.  That  statute  did  not  affect  their 
validity  as  between  grantor  and  gTantc*^  The  statute 
of  1882  avoided  the  bills  of  sale  to  which  it  refers, 
even  aa  between  grantor  and  grantee.  But  it  only 
leien  to  bills  of  sale  given  as  security  for  money. 
Section  '6  expressly  provides  that  "  this  Act  shall  not 
apply  "  to  other  bills  i,t  sale.  Cons^Hjiii'iitly  thi'  repeal 
by  section  15  of  sections  8  and  2U  of  the  previous  .\ct, 
though  in  terms  absolute,  must  be  confined  to  a  repeal 
of  thoae  aeoiioiDa  onlyaa  to  bills  of  sale  given  as  a 
leonrity  for  money.  The  repeal  does  not  apply  to 
other  bills  of  sale.  The  result  is  that  bills  of  sale'  not 
given  as  security  for  money  are  still  goveme<l  by  sec- 
tions 8  and  JO  of  the  former  Act.  It  follows  that 
section  8  of  the  Act  of  1882  only  applies  to  bills  of 
sale  given  as  security  for  money,  and  ^e  suppased 
distinction  in  this  respect  betwtH'u  swtions  s  .uid  9 
does  not  really  exist.  This  was  so  held  by  Fry,  L.J., 
in  Smft  v.  Fanntll,  and  I  loe  no  TOaroil  tO  dOoAlt  the 
Oorroctneiis  of  that  decision. 

The  other  objection  is  that  there  was  a  condition 
uneed  on  whion  is  not  statedin  the  bill  of  sale,  and 
flOl  ondtaioa,  it  &  argned,  denates  from  that  direc- 
tion in  the  form  wTiich  re<juires  the  insertion  of 
*'  terms  .  .  .  which  the  parties  may  agree  to  for  the 
.  .  .  defeasance  of  the  security."  The  omitted 
term  here  was  not,  in  mv  opinion,  for  defteaanoa.  It 
was  an  agreement  by  ue  grantee  to  exhaoat  other 
MCoritiea  given  him  for  the  same  debt  b^-fure  resort- 
ing to  this.  It  is  argued  that  if  he  did  so  that  would 
defeat  this  security  to  the  extent  of  the  payment  so 
made.  That  is  a  complete  misapprehension  of  the 
word  defeasance.    A  debt  is  not  CMCMtad  by  being 

Sid.  A  securitgr  ia  not  defeated  by  pajrment  of  the 
bt.  There  is  notiiing  in  the  idle^od  afirreement 
which  defeats  any  of  the  pronsions  of  this  deed.  It 
is  a  more  condition  by  which  the  enintec  for  the 
benefit  of  the  grantor  arranees  the  order  in  which  be 
will  realize  his  securities.  Tnen  it  is  ai^gued  that  even 
if  it  is  not  a  defeasance,  bat  only  a  condition,  it  is 
within  the  word  "  defea^Hnce  "  as  used  in  the  fonu. 
But  in  section  10.  sub-stction  it,  of  the  Act  of  1878, 
which  ix  to  he  inid  with  the  Act  of  1882.  "defeas- 
ance "  is  eontiatliatinguished  from  "  condition,"  and 
it  is  provided  that  every  defeasance,  condition,  or 
declaration  of  trust,  anbjeot  to  which  the  bill  of  sale  j 
is  given,  shall  ba  uritten  in  it,  or  the  registiation  | 


shall  be  void.    Therefore,  whatever  may  be  Ibe  eoaaa 
quence  of  omitting  the  condition,  it  does  not  aasm  to 
me  to  be  a  breach  of  section  9  of  the  Act  of  1882. 

If  it  is  only  a  broach  of  sf  tirm  10  of  the  Act  of 
1878,  the  oonse^uence  wouhi  Net-m  to  be  that  the 
registration  is  void— that  is.  the  bill  of  sale  must  be 
treated  as  an  unregistered  bill  of  sale,  the  efEsct  of 
which  under  leetlon  8  of  that  Act  wodd  be  iiiat  it 
WOldd  l>e  void  "so  far  as  rep^nrds  the  property  in  or 
ri^ht  to  the  possis^iiin  of  any  chattels"  comprised 
therein,  and  in  the  possession  of  the  grantor  at  the 
time  of  execution,  as  against  execution  creditors  or 
tnistoeB  in  bankruptcy  of  the  grantor,  but  valid  aa  to 
everyone  dse.  Apparently  that  section  would  not 
make  void  the  covenant  for  payment  of  the  debt. 
But  as  section  8  of  the  Act  of  1878  is  repealwl  ns  to 
bilis  of  sale  for  securing  money,  such  a  bill  of  sale  i» 
now  to  be  treated  as  though  it  were  Iiiini|i,iri)a<>i1 
under  aeotion  8  of  the  Act  of  1882.  TlieflonaMMiae 
is  tiiat  it  ia  void  against  everyone  aa  to  Hie  eaattela 

coinprisi-<l  in  it,  but  no  further,  and  the  covenant  for 
jiaymeiit  which  it  coiit.nuH  is  unaiTectcd  by  this  sec- 
tion. 

The  difl'erenco  between  section.s  8  and  d  of  the  Act 
of  1882  is  that  section  8  avoids  bills  of  sale  which  do 
not  comply  with  its  provisions  only  in  respect  of  the 
personal  chattels  comprised  therein ;  section  9  alto- 
gether iivoids  bills  of  sale  which  aif  not  made  iu 
accordance  with  the  form  in  the  schetlule.  This 
difference  was  recognized  in  DavttJi  v.  Rrra,  34  W.  R. 
o73,  17  Q.  B.  D.  408.  where  it  waa  held  bv  the 
Court  of  Appeal  tiiat  a  covenant  in  a  bill  of  sue  for 
security  of  money  whit  h  did  not  comply  with  section 
9  was  avoided,  as  well  as  the  rest  of  the  bill  of  sale. 
In  H'.H«/(/',ir«/  V.  llKAfKn,^,  W.  \i.  lOo,  [lS91j  1  Cli. 
■t(H,  the  Court  of  Appeal  was  of  opinion  that  the 
deeoiription  of  the  grantee  on  the  fiMa  of  the  bill  of 
sale  waa  80  ambiguous  that  it  was  uncertain  whether 
the  grantee  was  a  corporation  or  an  individual,  and 
that  this  was  not  in  itccordanco  with  the  form,  which 
certainly  requires  a  clear  and  definite  description  of 
a  grantee  upon  the  face  ot  the  document.  The  House 
of  Lords  OMacnted  from  this,  construing  the  bill  of 
sale  to  mean  that  the  giantoa  waa  anindividnal  wfaoee 
name  and  address  wore  distinctiy  given — f^immona  v. 
HW/iwird,  40  W.  R.  G41,  [1892]  A.  C.  10<).  Somo 
of  the  lanfjuage  of  the  learned  lords,  detachcsl  from 
the  context,  has  been  used  on  both  sides  in  this 
case  to  support  tlM  opposite  argiunents.  I  think 
that  the  point  we  have  now  to  decide  was  not  decided 
or  intenaedto  be  decided  by  the  House  of  Lords, 
and  that  their  judgments  do  not  assist  either  side  in 
this  controversy.  The  result  is  that  the  covenant  in 
tliis  deed  is  not  invalidated  by  the  Bills  of  Sale  .\ct«. 

But  there  is  another  ooniideEation  which  mnlceB 
the  ooanier>e]aini  in  tUa  aelion  improper.  fHse 
learned  jud^e  has  found  that  the  grantor  executed 
this  bill  of  sale  "  upon  a  complete  understanding 
Vm  twcen  the  parties  at  the  time  that  this  dociuuoiit 
should  not  be  made  available  against  him  or  his 
goods  until  all  the  other  documents,  many  of  whiehi 
vara  at  that  time  handed  over  to  the  defendant,  wore 
rielized,  or  attempted  to  be  realized,  and  reaHxation 
should  hiive  failed  "  ;  and  he  finds  that  thi'i  u  us  *■ 
substantial  part  of  the  barpain  between  the  parties  at. 
the  time."  The  point  is  distinctly  taken  by  the  ftftb. 
paragraph  of  the  defenoe  to  the  ooonter-olainL  The 
agreement  ao  pleaded  teemi  to  ne  not  ^w^wirfa^^g^^ 
with  the  bill  of  sale.  It  is  strictly  a  collateral  agrec»~ 
tueiit.  There  is  no  statute  requiring  it  to  be  in  writ- 
ing, and  if  there  were  it  would  prol»bly  be  considere<i 
fraudulent  to  insist  upon  it  after  the  whole  contract 
had  been  partiy  performed  by  executing  the  bill  aM.' 
sale  upon  the  faitn  of  this  agreement  by  the  grantee  r 
Morgan  v.  Oriffitht  19  W.  B.  957,  L.  B.  6  Sz.  70  : 
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CoTOT  or  Amux.. 


EnUsur.  Adeane^2\  W.  B.  802,  L.  R.  8  Ch.  A  pp. 
T5»3.  The  jadement  must  therefore  bo  vjiriod  by 
dccUriog  that  the  bill  of  sale  is  void  in  reroect  of  the 
peMiul  chattels  comprised  therein.  Thil  leayes  the 
wwint  nnaffBeted.  bat  at  it  appMrn  from  the 
trtdeow  that  the  other  MemitiM  wen  not  ezhaasted, 
?}:'  rounter-claiin  ifj  prematan»  Mid  tll9  appeal  nuut 
be  disQussed,  with  cocta. 

Affmldkmmd. 

UUton  far  Am  phintifl;  LeggaU,  Muiinitein,  it  Co. 
SoBoilorfor  fhe  deindanfe.  A  &  SAmnom. 


From  Lancaster  Palatine 

Court  of  Chancery.      \  «  , 

(lincDey.  Bowen.  and  A.  L.  i  ^^ 
Smith,  L.JJ.)  ^ 

In  r>-  Clowes.  («.) 

WiU — ContliuciioH — Jhcisr  in  fte — Subsequent  sale  of 
devittd  property — Mortyagt  to  testator — Wills  Act  {\ 
Vid.  c  26),  M.  23,  a—CoHvevaacing  Ad^  1881  (44  i( 
UVkLe,  41). «.  90. 

A  testator,  hy  a  roilicil  to  his  will,  d09i$ed  as  folUncs  : 
~-'*Ide»m  the  cottage  and  garden  wt^ed  round,  bought 
tf  m  from  John  Lewit  Pnrry  Evana^  to  the  taid  J.  H. 
ohtdbtidu"  At  the  dat>:  of  f'.'if  axliril  h-  iiw  "i-i'/d  in 
/ft  of  the  property  so  devised.  Hf  subseiineuthj  told  t/ir 
preprrfy.  taking  a  mortgage  of  it  frvnx  the  purchaser  to 
tocurr  part  of  the  punmue-money.  He  died  during  the 
matinuance  of  the  moftgoge. 

Held,  that  the  bemfit  of  the  mortgage  dM  did  notfass 
tf>J.  H.  under  the  devi»r. 

Ikeitii/n  o/"  Bristowo,  V.C.,  rrcn-fed. 

iMeieion  in  Moor  v.  liaiabeck,  12  Sim.  123,  approotd, 
themgh  diets  therein  not  approved. 

Appeal  from  a  decision  of  the  Yioa-Ohaiiodlor  of 
the  County  Palatine  of  I^noacter. 
By  his  will,  dated  ibe  24th  of  Bepinher,  1876, 

Thomas  Clowes  devised  as  follows  ; — "  I  gjve»  devise, 
*i)d  bequeath  all  those  two  dwolliug-hooaee  and  the 
\'»cuit  land  adjoining,  situuto  ut  LlHiidrillo-yn-Rhos, 
near  Colwyn.  in  North  Walefi,  recently  boufjht  by 
ice  from  Benjamm  Sugdeo,  to  Jameti  Uudi^uu  and 
Edward  Hudaon,  sons  of  my  aister,  Ellen  Hudson, 
M  jointe  tenants,  absolutely."  The  will  contained 
»  devise  and  Iwqiust  <  f  "  all  iLi'  n  s(,  residue, 
and  remainder  uf  my  rc^l  etitute  and  personal  estate  " 
to  trusteea  npon  trust  for  sale  and  oonveFUon  and  dis- 
tnbnlion  among  his  aiiten'  nephews  and  nieoea.  By 
t  oodioil,  dated  the  7th  of  April,  1883,  the  testator 
dedand  aa  follows:  "T  rpvoke  the  devises  in  my 
■sid  will  contained  to  Jnnies  Hudson  and  Edward 
Hudwn  of  tlie  two  dwelling-houses  at  Lhtndrillo- 
rn-Khos,  and  devise  the  same,  and  also  the  cottage 
iidjoining  thereto  and  garden  walled  round,  bought 
^aa  from  John  Lewis  Pazry  Bfau,  to  the  aaid 
Jaaiee  Hudaon  absolutely." 

By  an  indenture,  dated  the  lltb  of  July.  IHSS,  the 
t'fltator  conyeyed  by  way  of  sale,  in  consideration  of 
'  .*  mm  of  £1 ,2'iO,  the  cottage  and  garden  comprised 
w  the  deviae  to  James  Hudson  to  Herbert  Bliss  Hill 
in  fee  flUBple. 

By  an  indenture  of  the  12th  of  .Tuly  IHSS  H.  B. 
Hill  conveyed  the  premises  to  the  testator  by  way  of 
rtgage  to  secure  the  sum  of  £f()0  and  interest. 

The  testator  died  on  the  6th  of  October,  1889,  and 
fte  win  and  eodieil  were  duly  pnmd. 


;«.)  fiqwrted  by  A&thttk  Lawukce,  Esq.,  Banister 
•t>Law. 


.\ftpr  the  testator's  dctith  the  mortgage  debt  was 
juiid  off  to  the  testator's  executors  und  the  jiropertJT 
had  been  reconveyed  by  them  to  the  mortgagor. 

James  Hudson  claimed  that  the  benefit  of  the 
mortgage  had  pawed  to  him  on  the  testator's  death 
by  virtue  of  the  devise  in  the  codicil,  and  that  he  was 
entitled  \<>  the  mi.'iie}'  Hecured  thereby. 

The  executors  and  trustees  of  the  will  and  codicil  of 
the  testator  applied  by  way  of  originating  motion 
before  the  Vioe-Chanoeilor  for  determination  of  the 
question  whether,  in  the  etenis  whioh  had  happensd, 
any,  and  what,  inlersst  psMedto  Jamss  Hndaon under 

the  devise. 

The  Vice- Chancellor  held  that  James  Hudson  was 
entitled  to  the  principal  money  secured  at  the  date  of 
the  testator's  death  on  the  oottege  and  garden  darissd 
to  him  by  the  codicil. 

The  residuary  legatees  appealed. 

By  section  23  of  the  Wills  Act  it  is  pro\'idod  that 
"  no  conveyance  or  other  act  made  or  done  subse- 
quently to  the  execution  of  a  will  of  or  relating  to 
any  real  or  peraonal  orinte  therein  comprised,  ocMpt 
an  act  by  whioh  raoh  win  ahall  be  revoked  as  afore- 
said,  sluill  prevent  the  operation  of  the  will  inft 
respect  to  such  estate  or  interest  in  such  real  Or 
personal  estate  as  the  testat  ir  shall  huve  power  tO 
disDose  of  by  will  at  the  time  of  his  death." 

By  section  94  it  is  provided  that  *'  every  will  shall  be 

construed  .^^-ifli  reference  to  the  real  estate  and  personal 
estate  I'oiajiiiscd  in  it,  to  speak  and  take  effect  as  ii 
it  ha^i  litcn  exi-eutwl  imuunliately  before  the  death  of 

the  testator,  unlees  a  contrary  intention  shall  appear 
by  the  win." 

Hopkintm,  Q.C.,  and  Bedlhtr,  fat  the  apocSlants. — 

Jfimcs  Hudson  takes  nothing  under  the  devise. 
Even  before  the  Conveyancing  Act,  1881,  it  is  ques- 
tionable whether  the  legal  estate  going  to  the  devisee 
would  have  canied  tiw  right  to  the  money  with  it. 
The  devisae  would  have  taken  the  estate,  bat  onlf  as 
trustee  for  the  penon  entitled  to  the  money,  ft  is 
the  mortgagor,  not  the  mortgagee,  who  is  really  the 
owner  of  mortgaged  land  ;  the  mortgagee  only  has 
the  money.  Moor  v.  Raisbeck,  12  Sim.  123,  is  a  strong 
ease  in  the  appellants'  favour. 

They  also  referred  tfr  &ue(on  ▼.  fioflPfm,  28  W.  B. 
'.'!>4,  1?  Ch.  D.  359. 

Farwell,  Q.C.,  and  Asthnry,  for  the  respondent, 
James  Hudson. — The  question  turns  on  the  tnu' read- 
ing of  sections  23  sod  24  of  the  Wills  Act.  You  are 
to  read  the  wiU  as  if  made  on  the  day  of  death.  Ton 
inquire  what  property  the  testator  had  on  the  day  of 
his  death,  ana  it  is  immaterial  what  took  place  be- 
tween the  ftcttuil  time  of  makii)<r  tlie  will  und  the 
death.  If  it  had  been  a  question  before  the  Convej'- 
ancing  Act,  it  might  have  been  that  the  testator  meant 
to  give  merelj  the  legal  estate ;  bat  since  that  Act, 
unless  tte  devise  passes  the  money  to  the  devisee  it 
passes  nothing  at  all,  which  would  be  giving  no  effect 
at  all  to  the  devise ;  and  some  effect  must,  if 
I)088ible,  be  given  to  it.  In  Woodhoute  ▼.  Meredith,  1 
Mer.  460,  a  devise  of  "  all  my  frediold,  copyhold, 
and  leaadiold  mea8ua|res,  fbnns,  lands,  and  tenements 
in  the  town  of  Kensington,"  when  the  testator  was 
only  mortgagee,  was  held  to  pass  the  mortgage 
money.  A  mortgagee  bus,  in  fact  and  in  law,  an 
interest  in  the  land.  Money  advanced  on  mortgage 
is  an  interest  in  land.  A  general  devise  of  land  wul 
not  pass  a  mortgage  debt,  but  a  particnlar  devise,  as 
here,  will :  Theobdd  on  Wills,  3rd  ed.,  160.  [BOWKN, 
L.J. — A  mortgage  debt  is  not,  I  think,  an  interest  in 
land,  though  it  is  made  so  for  certain  purposes.  If 
it  were  so  universaUy,  a  general  de>-ise  of  land  would 
it.]  The  case  of  Aireg  v.  ihatr,  3d  W.  B.  667, 
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HroHOoTnT. 


12  Aw.  Cm.  96S,  draws  lliat  Moor  ▼.  RnUMk  was 
not  nghtlv  decided. 

They  auo  referred  to  Cor  v.  Hnmett,  L.  K.  »i  Eq. 
422,  17  W.  R.  Ch.  Dig.  183;  SarUm  v.  HaHon  :  In  re 
IluMfll,  Mmtell  V.  CheU,  30  W.  H.  464,  19  Cb.  D.  432 ; 
Moor  V.  Rauheek;  Bowen  v.  Barlow,  21  W.  R.  149, 
L.  B.  8  Ch.  171 :  and  Oattie  r.  fox,  10  W.  B.  840, 
L.  B.  11  Bq.  642. 

Norris,  for  flie  tnutew,  waa  not  called  on. 

II"ji!,i)iH(:n ,  in  roply.     Furrtir  v.  /'.'ir/  o/"  ll'i'/i- 

ttrtuit,  o  Beav.  1,  is  on  the  same  liuea  as  M<x>r  v. 
Jiuhhick,  so  that  case  does  not  ataiid  aloiM.  The 
teatater  was  iie?«r  in^oMMrion  aa  mortgagee.  The 
word  "abaohitely**  u  quite  inapt  to  paai  aaoh  ao 
infnrfst  as  thai  which  n  mortfjrageo  has  in  the  land. 
You  fir*'  not  at  liljerty  to  strnin  the  Wills  Act  so  as 
to  say  it  does  not  matter  what  has  happened  between 
the  date  of  the  will  and  the  death :  In  re  Lane, 
Luard  v.  Lane,  28  W.  B.  764,  14  Ch.  D.  856.  Moor 
V.  Raiibtck  is  supportable,  not  only  as  an  authority 
of  long  standing,  but  also  on  principle,  leaving  out 
what  Shad  well,  V.C.,  sayH  as  to  the  will  being 
revoked  by  "an  act  as  aforesaid  "  under  section  23  of 
the  Wills  Act. 

He  iurther  xeien«d  to  In  re  iJibtoii,  Mathewt  t. 
Foultkam,  14  W.  B.  818,  L.  B.  2  fBq.  669,  per 
Wood,  V.C. 

LnfDLEY,  L.J. — In  ray  opinion  the  view  taken  by 
the  learned  Yioe-Chanoulor  waa  wiong.  The  short 
ground  upon  which  I  think  the  case  should  be  de- 
cided is  this,  viz.,  that  under  a  devise  of  land  money 
doi'H  uvl  ji ass.  Any  atteiiijit  to  get  out  of  this  pro- 
}>oHilion  must  be  an  ingeniou.s  attempt  to  read  the 
23i-d  and  24th  sections  of  the  Wills  Act  and  aeotioD  30 
of  the  Oom'vqwMaag  Act  in  a  parHrailar  w»7  to  miit 
Buoh  attempt. 

The  testator,  by  a  codicil,  devised  "the  cottage 
adjoining "  certain  premises  which  lie  gave  to  the 
same  devisee,  "  and  garden  walletl  round,  bought  " 
by  him  "from  John  Lewis  Parry  Evans  to  the 
said  James  Hudson,  absolutely."  Now  suppose 
that  at  the  time  of  making  the  codicil  the  testa- 
tor had  not  been  seised  in  fee  as  owner,  as  he 
ill  fin;t  was,  but  had  bet-n  only  iiiort^gee  of  the 
property  devised — I  leave  out  for  the  preaent  any  ques- 
Utat  of  the  effect  of  the  Conveyanoing  Act—,  could  any 
one  flMn  wy  that  the  mortgaga  moiMgr  would  have 
|WMed  P  Id  my  opinion,  oertainly  not,  notwithstand- 
ing the  reliance  placed  by  the  rosj>ondent'B  counsel  on 
WofMoutr  v.  MtrnUth.  That  is  jdain  and  not  to  be 
disputed.  But,  of  courne,  the  determination  of  a 
master  may  depend  on  circumetanoea,  and  that  was 
the  case  of  Woodhmue  v.  JTerecNtt.  Hwt  oaae  it 
would  have  been  ridiculous  to  gay  Ae  testator  was 
passing  only  the  legal  estate. 

When  the  testator  in  the  pii'Mint  *:isc  made  the 
oodioil  he  was  seised  in  fee  of  the  property  in  ques- 
tion. He  then  subeequently  sold  it  and  wok  a 
mortgage  of  it  to  a  portion  of  i\w  purohase-inone\-. 
Again,  I  leave  out  of  sight  any  question  as  to  the 
Conveyanrinp  Act.  and  I  nsV,  What  is  the  effect  < if 
the  23rd  and  21th  sections  of  the  Wills  Act  in  these 
circumstances  ?  That  Act  is  to  aj>i»ly  to  the  state  of 
things  existing  at  the  time  of  the  death.  The  effect 
is,  in  my  opinion,  to  make  Hudson  devisee  of  the 
land,  but  as  a  fnistec  for  the  j>er80ti  beneficially 
entitled.  That,  as  it  seems  to  me,  is  the  true  effect 
of  the  Wills  Act.  If  autiiority  is  wanted,  it  is  to  be 
found  in  the  cast!  of  .V(«-r  v.  Raitbeck,  which  covers 
the  present  case ;  the  decision  there  was  right,  though 
some  of  the  observatioDs  in  the  iadgmantk  as  to 
revoeation,  may  not  be  supportaUe.  lb 
WHS  tlie  ease  of  Fanar  t.  Lord  Winlttrim  to  a  sii 
effect. 


But  (hen  Hie  respondent  says  that  the  Ooovqr- 

ancing  Act  comes  in,  and  that  the  eflTect  nf  that  is 
that  if  the  money  does  not  pas.s,  nothing  at  all  passes 
to  the  devisee,  inasmuch  as  by  section  ;J0  of  the  Act 
the  legal  estate,  notwithstanding  the  devise,  goes  (o 
the  legal  personal  representatives ;  and  ttflt  se  tta 
devise  would  be  inoperative,  whereas  yon  murt,  il 
possible,  give  effect  to  every  part  of  a  will.  Thst 
arguiriciit  might  be  all  ^vry  well  if  the  testator  had 
been  mortgagee  at  the  time  he  made  the  codicil,  but 
not  mdar  Im  ciremnstaness  wUoh  really  edatsil  ia 
thiaeaseb 
The  ^ipeal  most  be  allowed. 

BowiB,  L^.~I  am  of  tiia  same  opinion. 

A.  L.  Smith,  L.J.— T  entirely  agrsewitii  thsvisw 
Lindley,  L.J.,  has  expressed. 

Appeal  allowed. 

Solicitors,  Cro/tvn  cfc  CtaNn,  IfaiMkMtsr ;  T»  C.  P. 
Oibbont,  Manchester. 


Chan. 


/«  re  BorRiTE. 

MaBTIK  r.  MAKTI.V.  («.) 

Inland  rtventie— Probate  duty — Ettaie  duty — Jletidimrif 
fifvi»eeSpect'/ic  legatee — Rmidmry  Ugatt^- — InriiUttcr 
of  duties — Custonu  and  Inland  Stvaiue  Act,  1881  (44 
i'kt.  i:  12),  s^.  27,  41— C'ufants  omd  ItUomi  Rmm 
Act,  1S89  (52  Vict.  c.  7),  ».  5. 

A  te$t(Urir,  who  died  in  1891,  btf  hrr  will,  made  h 

\SH),  II  /'Il  r  iiuikiii'i  rt'rtaiu  frnnil(iri/l>'ij"<-<f-<  in,  !  -^.fiftV 
<>/  rutl  (Kiii  hitnt  hold  I'ritjM  rty,  and  diSjuuftui/  nj  ih: 
residue  tif  hrr  nal  jiroju  rti/  and  certain  9j>rrijie<l  tumt  <\f 
stiKk  and  invtitmeiUd,  aam  the  rttidue  of  ker  penonal 
proprrty  to  A.  B.  ahmtutdy. 

II' Id,  that  fhi'.  ffinnp  did;/  jKiijable  under  section  21  f/ 
(lir  f  'natomn  mid  lulaiid  lltvtiiue  Act.  1881,  a^J  thf  r.^tui' 
duty  jxiyahlr  iindrr  ttection  5  (</  the  Cu-ilDni.^  and  Inlmni 
lie  venue  Act,  1889,  wert  not  payable  in  part  out  vf  the 
property  specificattjf  giv9H,  hU  mutt  be  Some  eidirttf  if 
the  general  rtsidttary  personal  e4tate. 

The  jiriiiciple  of  the  drcition  in  In  re  Croft,  DesM  *- 
Croft,  Ji»  W.  n.  [isrti^l  1  'V-.  r,.j2,  NOtoinpfieaftfesf 
bettoeen  m^tcijic  and  residuary  hytUeet. 

Originating  summons. 

This  was  an  origimiting  summons  t^ikcn  out  by 
the  Rev.  Richard  Martin,  one  of  the  executors  aini 
trustees  of  the  will  and  codicil  of  the  testatrix. 
Anne  Stomes  Bourne,  for  the  determination  by  tbs 
oourt  of  the  foDowing  questions: — (1)  Whether  the 
stamp  duty,  which  under  section  27  of  tho  Customs 
and  Iiiliiiid  lic%-enue  Act,  1881,  had  becooic  jiay- 
able  in  resjiect  of  the  estate  of  the*  testatrix,  ought  to 
Ix)  paid  by  the  defendant,  (ieorgc  Edward  Martin, 
alone,  as  the  residuary  legatee  under  tho  will  and 
c<Klicil,  or  whether  such  stamp  di^  ought  to  bs 
pfiid  rateably  by  the  deteidant,  Georgv  Bdwaid 

Martin,  and  by  su<  h  of  tiiodlildrcn  and  issue  of  th" 
Kev.  (Jwjrgo  Martiu  and  the  Rev.  Wm.  Martin  re- 
spectively as  take  a  share  under  the  trusts  of  the 
will  and  codicil;  (2)  the  like  question  aa  to  the 
estafta  duty  payable  mdsr  ssotifln  6  of  tli«  " 
Mid  Inland  Bsvsnne  Aot,  1889. 

(a.)  Bsported  hy  W.  A.  O.  WooM,  Bs^.. 

at-Law* 
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The  testatrix,  who  dicil  dii  thi'  l»th  of  Deoembor, 
1S91.  by  hrr  will,  datwl  tho  Isth  of  March.  1870. 
■fter  appointing  tho  dofeudaut,  George  Martin,  and 
WiOiaai  Martin  executors  and  tniateM  thereof,  and 
altar  oertain  pecuniary  bequestt  and  medfio  gifta  of 
ml  and  leaachold  estates,  devised  and  oeqaeauied  all 
other li.T  ri«lrsf:ir.  whataoevetHndwhoreBoever  situate, 
ud  cert^n  s]i«H;itic  sums  of  Beduoe<l  and  New  Three 
Fcr  Cents.,  and  all  othar  moneys  and  investments  re- 
foamting  the  remduanr  poivonal  estate  and  the  pco- 
eatdft  of  Hie  of  the  real  estate  of  her  late  father,  and 
tlo  a  cfrtain  sum  of  Consols  to  whii  h  shv  was  entitled 
undfr  tlie  inarriitge  settlement  of  her  lato  father,  to 
b«  r  t  xwiitors  «|k3u  trust  for  sale  and  conversion,  and 
upon  trust  to  divide  the  moneys  arising  therefrom 
cqnaUy  between  the  children  and  issue  of  the  Ber. 
Gwtge  Martin  and  the  Rev.  William  Martin  as  in 
the  laid  will  mentiontnl.  And  the  testatrix  f^ave  all 
'he  residue  of  hrr  |i<ts<;iiii1  estate  and  eft'ects  to  (ioorfie 
ivdward  Martin  alxsolut^ly.  By  a  codicil  dated  the 
lOdl  of  September.  1890,  the  testatrix  MYOksd  the 

^fointment  of  William  Martin  aa  OKeoafc*  and 
tmtee,  and  anpointed  tiie  iilaiBtiff  •  trastee  and  axe- 

cntor  in  his  pUoe. 

BadrijcJc,  for  the  residoary  legatoo.  -The  Coitoma 
md  Inland  Revenue  Act,  1881.  by  section  2"  imposed 
I  nmv  duty  in  plaoe  of  the  duties  itii]i. .v,  ,1  Ijy  the  Act 
ot  the  preceding  year,  but  did  not  declare  by  whom 
the  duty  waa  to  be  borne.  The  present  case  is  therr- 
fbra  flvfwned  Xxr  Ih  re  Cro/t,  Deam  Cro/t,  io 
W.  £  425,  [1892]  1  Ch.  652.  where  Keltewich.  J.. 

d^^de*!  that  m  thf  ahsciu  p  of  any  express  direction  it 
iras  to  be  a(»sumi><l  that  each  part  of  the  estate  should 
bear  its  abqtiot  part  of  the  duty.  By  section  -11  of 
the  Aet  of  1881  the  Le^islatore  relieved  oertain 
psnona  of  eertain  duties,  and  that  aeotion  mnst  have 
been  meant  to  relieve  tho  person  who,  under  the  old 
Uw.  would  have  been  charged.  The  old  probate 
duty  would  no  doubt  have  been  Ijome  bjr  the 
n-siduary  i>ersonal  estate ;  Trethrwy  v.  Hdyar,  4  Ch. 
n.  a3,  -.'o  \V.  R.  Dig.  324.  Hie  Act  now  excepts 
debts  and  faneral  eMSinsss  from  the  ii&Tentoiy  and 
•Item  tiie  order  of  admuditratloii.  Hie  estate  duty 
amlfr  thf  Act  of  ISSfl  stands  on  (  \Hctly  the  same 
footing  as  the  probate  duty,  and  is  not  payable  out  of 


f^.  Gurd'-ii,  for  the  specific  Icrr  ilci's  ;i:iil  specific  and 
nwdaary  devisees. — In  rr  'V<;/V,  H-mf  v.  (h-nft  has 
BO  bearing  on  the  present  case,  for  th*  ro  the  duty  was 
pmble  nndor  a  sstUement  and  not  under  a  will,  and 
flie  eooteet  wae  not  lietweeu  specific  and  residuary 
I'^atfH's,  but  between  jiersons  who  were  entitled  to  a 
fund  which  must  l>car  the  duty  in  any  event. 
Tr'thrii  >/  V.  Hrhjnr  and  Ffntnn  v.  W'ilh,  2<>  W,  H. 
138,  7  Ch.  D.  33,  show  that  the;  i-nsts  of  admiuistra- 
tioB  are  payable  out  of  the  gcn<  ral  residnaiy  personal 
•slate,  and  not  ooi  of  li^Med  shares  in  exoneration  of 
Ihe  general  residne.  The  probate  duty,  or  rather  the 
\fTidavit  dii(  \  !•>  a  testamentary  cxpi  iise  included  iu 
the  costs  ol  admniistmtion  ;  it  is  u  uecejjsary  payment 
ahich  the  executor  or  administrntor  must  make 
before  he  obtains  administration.  The  estate  duty  is 
m  flie  same  category,  and  ts  intended  only  to  he  an 
inrrrase  of  the  duty  on  the  inventory.  [SxiliLlNd, 
•I.— I*  there  any  iK-cition  as  to  the  incidence  of  th<' 
<Ad  probiit''  duty  :'j  No.  Section  41  of  the  Act  of 
1^1  merelygrauts  a  cesser  of  the  legacy  duty  at  one 
per  cent.  The  dut^  should  in  eadi  ease  he  paid  out 
ef  the  ^^eneral  restdue,  and  not 
fhsipecifie  legatees. 


Ciir,  arlv.  vtilt, 
Oct.  29.— SnBLoro,  J.— The  will  is  of  the  simplest 


character.  iHin  lordship  read  the  will,  and  con- 
tinued :-  -]  The  residiuiry  devise  is  in  fiu;t,  jiccording 
to  the  well-known  decision  in  Uea$man  v.  Fryer, 
16  W.  R.  162,  L.  B.  8  Oh.  App.  420,  a  specific  devise. 
The  will,  therefore,  amounts  to  a  specific  gift  of  pro- 

Eerty  partly  realty  and  partly  personalty,  followed 
y  a  gift  of  the  residue  of  tin'  t-statiix's  p<  r>onal 
estate.  The  question  simply  is  wheth<  r  the  duties  are 
payable  in  part  out  of  the  property  specitically  given, 
or  whether  they  mnst  be  pmd  entirely  out  of  the 
residtiary  x>ersonal  estate.  Now  let  us  oonrider  how 
the  law  stood  bt-fore  the  passing  of  the  Acts  men- 
tioned in  the  summons.     Down  to  iSMfl  there  was 

Sayable  by  the  exocut^jr  or  a<liuinistnitur  a  probate 
uty,  which  was  a  stamp  duty  imposed  by  the  Act 
55  Geo.  3,  c.  184,  waA  oemin  other  Acts  incorporated 
therein  by  reference.  The  general  effect  was  that  the 
executor  was  compelled  to  stamp  the  probate  or  letters 
of  administnitiun  with  a  stamp  which  denoted  pay- 
ment of  duty  upon  property  of  a  certain  value  subject 
to  the  probate  :  see  41  Qm,  3,  c.  86,  s.  W.  Then 
how,  under  the  old  law,  WM  thatnaidP  The  Acts 
which  impose  flie  duty  oontain  no  mreolions  as  to  the 
property  out  of  which  it  is  payable.  Iti  that  res[)ect 
they  are  very  different  from  the  Legacy  Duty  Act, 
36  Geo.  3,  o.  «>2,  sa.  6  and  24,  which  contains  elaborate 
provisions  whioh  show  that  the  duty  is  to  fall  upon 
the  legatee.  There  is  no  question  us  to  how  proMte 
duty  was  in  fact  piid  under  the  old  law.  According 
to  the  regular  y)ractice  it  wa><  jmid  out  of  the  general 
residuary  personal  estntc.  It  was  a  testamentary  ex- 
jtense  which  had  to  be  incurred  by  the  exocutor  in 
order  to  obtain  a  valid  probate,  which  was  the  root 
of  his  title,  and  the  burdum  of  it  did  not  fall  upon  the 
speoifio  legatees,  and  still  less  upon  Ibe  speoiflo 
devisees,  Counsel  have  not  boeJi  able  to  find  any  autho- 
rity wliu  li  shows  that  the  practiw  was  not  the  right 
one,  and  I  am  not  surprised  that  that  should  he  ho,  as 
u|K)u  principle  it  is  olear  that  it  was  right.  The 
principle  on  wlnbh  it  was  based  was  laid  down  by 
Lord  Selbortie  in  RolxrUou  v.  Itroadbrnt,  32  W.  li. 
20.j,  8  App.  Cas.  S12.  He  says  this:  "The  principle 
of  the  exeiii[itiini  tA  personal  estate  sjieeitically  be- 
queathed is  that  It  is  necessary  to  give  effect  to  the 
intention  apparent  by  the  gift.  If  the  hequest  is  of  a 
particular  chatfesl,  moh  as  a  horse  or  a  shm,  it  is 
manifest  that  the  testator  intended  tiie  thing  nself  to 

pass  uncoiirlitioiially,  and  in  statu  ijuo,  to  the  legatei-  ; 
which  could  not  be  if  it  #ere  subject  to  the  payment 
of  funeral  and  iestamsntsiy  eaipenaos,  debts,  and 
pecuniary  legacies." 

I  may  mention  as  an  illnstratioa  of  that,  what  we 
know  to  have  been  the  law  as  to  specific  bequests 
chargetl  with  incumbrances.  Before  Locke  King's 
\v.l  the  specific  devisee  was  ontitlc<l  to  have  the  in- 
cumbrance upon  the  projterty  devised  to  him,  dis- 
charged out  of  the  testator's  personal  estate.  That 
has  been  altered  as  regard*  incumhrsoos*  Vffan  teal 
estate  subsisting  at  f^  deatik  of  the  teetator,  but  the 
Act  does  not  apjdy  to  personal  ost;itr.  ;is  t'l  wliich 
the  old  law  still  applies,  as  is  shown  h\  the 
judgment  of  the  late  Master  of  the  Rolls  ui 
Uothnmley  T.  .SAersom  23  W.  R.  848,  L.  li.  2(( 
Kq.  304,  314.  If  the  general  personal  estate  is 
insufficient,  the  exectitor  or  administrator  would 
be  entitled  to  be  indemnilied  out  of  such  funds  as 
come  to  his  hands  by  virtue  of  tie  i  robate,  and  in 
such  a  case  and  in  this  way,  the  specitic  legatee  might 
be  celled  upon  to  pav  or  contribute  to  tibe  payment  of 
tiie  probate  duty,  but  unless  the  genatal  personal 
estate  fails,  the  specific  legatees  are  not  chargeaUe 

with  it. 

The  law  was  tirat  altered  by  the  Customs  and 
Inland  Revenue  Act,  ISsO  {43  Vict.  c.  H},  which 
simply  altered  the  scale  of  duties,  sectton  9  subetitut- 
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ing  new  duties  for  old  ones.  Tlieu  camu  the  Ciustutus 
and  Inland  E«venuc  Act,  1881  (44  Tiet.  0.  12),  seo- 
tioB  27  oi  whkh  impoaed  new  dutiM  vgmjgp^tes  of 
wills  and  Istton  of  adnrinfotntion  in  Bulwiiluluni  for 

those  payable  under  the  former  Act.  Se<:tion  2H  f^iivo 
t«»  the  executor  or  administrator  ii  j)Ower  which  he  had 
not  before,  to  deduct  the  aggregate  amount  of  the 
ilebta  andfaoeral  expenaei  from  the  value  of  the  estate 
in  eBtimatiBg  the  amount  ohargeaUe  with  duty.  Sec- 
tion makes  provision  as  to  the  affidavit  required 
from  thf  person  applying  for  the  probate  or  letters  of 
administration.  Section  oO  provides  that  tlii'  pnibutt! 
or  lettei-8  of  aduiiuiatratioii  nrr  to  bear  a  certificate 
showing  that  the  affidavit  !.  in  i^  i  n  delivered,  and  if 
liable  to  duty,  dolj  stamped,  and  itating  the  groaB 
▼atne  of  the  estate,  wction  38  impoeed  n«h 
stamp  dutits  upon  jiroperty  passing  under  volun- 
tary settlements  and  by  tlunutiunt^  uwrtis  catitd. 
Sectioil  41  provides  that  "  in  respect  of  any  legacy, 
residue,  or  share  of  leeidoe  payaUe  out  of  or  oou- 
sistmgof  any  estate  or  effiMts  aooordinff  to  fl»  value 

■whereof  duty  sh:iH  lifive  be<'n  paid,  on  tlie  affidavit  or 
inventory  or  ac<  nunt  in  conformity  with  thi.s  Act,  the 
duty  at  the  rati  ut  .;n<  ]»  r  cent,  imposed  by  the  Act 
5<j  Geo.  3,  c.  IM  shall  not  bo  payable.  And  in 
respect  of  any  succession  to  property  according  to  the 
value  whereof  duty  shall  have  oeun  paid,  on  the  affi- 
davit  or  inventory  or  account  in  oonformity  with  this 
Act,  the  duty  at  the  rate  of  one  j>er  cent,  imposed  by 
the  Succession  Duty  Act  IHo'.i  (16  &  17  Vict.  c.  51), 
shall  not  be  payable." 

In  this  Act  tiieie  is  not  to  be  found,  any  more  than 
in  die  IProbate  Act,  any  intimation  as  to  how  f^e 

probate  duty  is  to  bo  paid,  and  it  seems  to  me  that  the 
principle  which  governed  the  incidencf  of  the  old  duties 
.  must  govern  the.so  new  ones  which  an?  sub.stituted  for 
the  old  duties  by  the  modem  Act,  section  26  of  which 
makes  the  old  pinndple  appIicaUe  to  l&em.  It  is  con- 
tended, however,  that  the  present  case  is  govonird  by 
III  re  Crc/t,  Dmm-  v.  ('n>/f.  Iff  thought  that  that  case 
WLT'-  in  jioint,  I  should  coiisiilrr  it  my  duty  to  follow 
it,  but  in  my  opinion  it  is  not  in  point.  It  relates  to 
the  duty  imposed  by  section  38  upon  voluntary 
settlements.  It  does  not  relate  to  the  incidence  of  the 
da^  as  between  speoilto  and  residuary  legstocs  in  the 
Ordioan,'  sense,  but  between  apjjointees  of  various 
parts  of  a  specific  fund.  In  that  case  Kekewich,  J., 
come  to  the  conclusion  that,^  in  the  alwence  of  any 

Srovisionby  the  Lcttislatute  as  to  the  incidence  of  the 
uties.  regard  must  be  had  to  the  intention  (rfthe  testa- 
tor. It  seems  to  me  that  tint  frcneral  principle  is  not 
applicable  as  between  specific  and  residuary  legatees, 
and  that  the  general  principle  laid  down  by  Lord 
.Selbonie  in  llnberUoH  v.  IS nxtdbetU  goveraa  the  case, 
and  the  specific  legatees  are  eotitleato  tiisir  t»operty 
free  from  the  duty. 

Reliance  was  placed  upon  section  41  of  the  Act 
of  1881,  and  it  wius  said  that  that  section  indi- 
cates that  the  legacies  are  to  bear  their  share  of 
the  duty  because  in  some  cases  it  releases  legacies 
from  the  Uigaqr  duty  fonnerlv  home  by  wm  on 
the  ground  of  their  being  liable  to  the  inorsesed 
probate  duty  imposed  by  the  Act.  That  is  a  section 
of  a  limited  apidication ;  it  only  apijlies  in  cases 
where  the  duty  is  ptyable  at  one  percent. — i.e.,  when 
the  persons  who  take  the  benefits  under  the  will  are 
the  testator's  family.  No  doubt  the  Act  relieves  the 
specific  legatees  as  well  as  the  residuary  legatee,  but 
I  apprehend  that  I  cannot  infer  from  that,  that  it  was 
til'"  intention  of  the  Lff^slutun?  that  flio  incidoiH  <■  r>t 
tht>  <luty  should  he  altered.  If  the  estate  were 
inHufticient  the  specific  legatees  might  be  oalled  upon 
to  bear  the  duty,  and  if  they  wan  pOKSons  who  were 
liable  to  pay  one  per  cent,  UMO  Ae  Intentioa  of  the 
Legislature  seems  to  be  that  they  sbooldbe  rdieved. 


I  think  that  the  incidence  of  the  duty  remaiiu  as 
under  the  old  Acts,  and  no  part  of  it  ought  to  fall 
upon  the  speoifio  legatees  so  long  as  there  is  agr 

general  residue. 

The  second  (juestion  is  as  to  the  estate  duty  which 
is  i>ayable  under  section  o  of  the  Customs  and  Inlaii  i 
Revenue  Act,  1889  (52  Vict.  c.  7).  Sub-section  3  uf 
that  section  provides  that  the  duties  imposed  bv  the 
section  "  are  to  be  -  in  addition  to  fbe  stamp  dutMS 
charged  on  the  affidavit  required  ftrom  persons  apply- 
ing for  probate  or  letters  of  administration  in 
Entjland  nr  IicLiiid  .  .  .  and  in  addition  to  the 
stamp  duties  charged  on  such  accounts  of  jn  rnonal 
and  movable  property  as  are  ^wMted  in  sectitjn  ;iS  - 
of  the  Customs  and  Inland  Bofenue  Aot»  1881,  ss 
amended  by  tliis  Act."  That  is  simply  an  addition  to 
the  stamp  dnty,  and  it  was  adraittea  at  the  Bar,  that 
for  the  purpose  of  the  present  application  no 
distinction  oould  be  made  between  the  auties  charge- 
able under  section  27  of  the  Act  of  1881  and  thoie 
ohargeable  under  seotion  ft  of  the  Act  of  1880.  I 
think  the  same  mlemplies  in  the  case  of  this  duty, 
and  it  must  be  paid  by  uie  residuary  legatee  alone. 

SolidtoKS  for  all  parties,  Frtrc,  Fordtrt  Co, 


H^,:]  Aug. 

Eastok  0.  Pkxxy.  (a.) 

Landkrd  and  temud — Ciisfomarw  frtekM — Ltnt— 

Xiidi-e  to  determine — Surrender  by  operation  of  law — 
."idUed  £»tak»  Act,  mi—tietUed  Lattd  Aci,  mi- 
Idamee  lord. 

A  testator,  being  entitled  to  a  cmtomarv  freehold  hiU 
<>/  a  manor,  wcordinrf  to  the  custom  of  which  tenants 
OtuUl  niA  i/rmtt  I'n'o  i  far  longer  than  u  year  and  a  dau 
without  the  licence  o/  thr  lord,  dei'ixett  the  tent  nunt  bif 
will  to  trusters  upon  trust  for  his  widow  for  life,  with 
remainder  to  his  son.  The  t44latvr  died  in  J)eoemUr, 
1877,  hat'iiKj  on  the  ISth  of  June,  1877,  with  the  timue 
of  the  lord.  Id  the  premines  in  i/it'  Htion  to  (he  two 
defendants,  T.  J',  and  T.  S.  uu  a  ri  jiuiriny  Inue /or 
tweiUy-one  years  from  tlie  2o(/»  of  Ih-eembcr,  187G,  at 
a  yearly  rent  of  £130,  ddemUiuMt  at  the  end  of  four' 
teen  years  by  one  yeai**  notice  to  the  t«$mir,  hi$  rtprt' 
sentallfts  or  assigns,  expiring  trith  that  year. 

On  iitt  -nut  of  December,  !»>»!»,  T.  6'.  I'.,  one  of  the 
dtfendantit,  gavn  (he  testator  a  mid'nv,  who  had  iftn 
l>ermitted  by  the  trustees  to  receire  the  rents  directly, 
notice  of  the  defendants'  itiientioH  to  quit  the  premises  on 
the  '2oth  of  1  December,  1890;  and  on  the  Idth  of  August, 
1890,  the  widow  puriwrted  to  lease  the  premiset  for  « 
f'Tia  of  M'  f'  li  ijetirs  to  tht  d'feiidaids,  but  without  th' 
licuKi  if  (he  lord,  at  a  rent  of  £100,  ami  with  It** 
ontrous  rovenants.  The  toidow  died,  a)id  the  trustttt 
of  the  will  brovght  thi«  odioii,  daiming  that  the  origiiMi 
lease  of  the  IMA  of  June,  1877,  had  metier  bem  dwfy  de- 
tfrmimil.  and  that  (he  new  Uaanqftht  lSt&  At^nd, 
1890,  icas  inoi>crativr. 

Held,  that  the  notice  of  the  21»<  of  December,  im. 
teas  bad,  tiot  having  been  served  on  the  "  repreeentatieu 
or  assigns"  of  the  lessor,  and  thtU  the  widow,  tht 
life  tenant,  had  not  in  any  way  been  coHttUuted  the  Qgt»t 
of  the  trustees  to  receive  such  notice. 

/hid,  also,  that  there  had  l>ern  w  ^uri  ' n<br  iflJi- 
Imsr  by  oj^rrttfion  of  lauj  In/  the  purjMirtid  (iraul  fj  tin: 
w     I'dn  ,  (hi-  rule  as  to  jfurrtud'r  not  ajiplying  whin  //•' 
new  Imm  is  ooid  or  voidnMn;  and  thoA  neither  tht  ScUlcd 
Sslatea  Ad,  1877,  or  the  Settled  Land  Ad,  1882,  applit4, 

ia.)  Heported  by  J.  W.  Orsio,  Esq..  Barri8teKHlt> 

Law. 
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V  ft  tnutea  had  been  appointed  to  perfed  the  tratuac- 
ftm  nder  the  laHtr  Ad  ;  and,  lasUy,  that,  in  any  eveitf, 
tidim  96  of  thr  SdtM  £'f^^^•t  Art  rfiidertd  ntcrswri/ 
tit  tieewx  of  (he  lord  to  the  grant  vf  a  new  leate. 

Trial  of  action. 

This  was  an  action  broo^lt  hf  the  tnxgtoes  of  the 
Till  of  Robert  Hemiman  for  a  declaration  that  an 
iodentiire  of  lease  of  the  l.ith  of  June,  1S77,  had  not 
htt-n  iktoniiiiio<l,  and  wiis  u  sulisisting  liiiso  and 
buKiing  on  the  defendants  ;  and  for  a  declaration  that 
mother  lease  of  subsequent  date— namelj,  the  ISfch  of 
Aqgoiti  1680 — ^WM  inoMEBtive^  and  for  aa  order  to 
bvefbe  lame  ddiverea  op  to  M  caneeDed. 

The  point  in  dispute  was  \s  hether  the  h  ose  of  the 
Ijtb  of  June,  1877,  had  been  duly  determined  by  the 
^eniantfl,  and  a  neur  leaaa  of  the  eaoie  ptenuaea 
propsriy  granted. 

Sobect  uanniiiBa  waa  entitled  to  tiie  freehold  and 

inheritance,  iiccordiiig  to  the  custom  of  the  miinor  of 
T&uiiton  Deime,  in  Souiers<'t,  of  u  dwelliiitj-house  iiml 
yard,  the  fiubject  of  this  action.    According  to  the 
castom  of  that  niunor  tcnontH  had  powitr  to  grunt 
lauw  for  one  year  and  a  day,  bat  not  for  u  longer 
term  withoat  the  licence  of  the  lord.   By  an  inden- 
ture dated  tbc  l.Hh  of  June,  1877,  with  the  licence  of 
'I':  hn\  of  the  manor,  und  made  b«tween  Robert 
Heminiau  of  the  one  {Mu  t  and  the  defendants,  Thomas 
Penny  and  Thomas  Stubbe  Penny*  of  the  other  port, 
the  eoiUnnary  freebold  nremiies  were  demised  to  the 
dnhndeBli  for  a  term  of  twenty-one  years  from  the 
2Ml  of  0aoeinbor,  lS7fi.  detenninable  as  therein  men- 
tioned, at  a  yearly  rent  of  £130.    The  defendants 
J  intly  and    severally  covenanted  amongst  othei- 
tLongs  to   pay  the  rent,  and  to   repair,  paint, 
napport,    uphold,   and  maintain,  both  externally 
nid  internally,  all  buildings  of  every  kind  then 
standing  or  built  upon,  or  thereafter  during  the  said 
ttnn  to  bo  erectea  upon  the  preuiLses,  or  any  part, 
and  all  the  roofs,  fences,  and  gates  belonging  tn  the 
pnauKS  in  a  good,  substantial,  and  workinnnlike 
muatr.  The  laaae alao wwitained a  covenant  "that 
if  die  aaid  lessor  or  the  aaid  leeeeea,  or  their  reroectiTe 
Kara,  executors,  administrators,  or  assigns,  shall  be 
■leiirous  to  determine  the  said  term  of  twenty-one 
years  at  the  expiration  of  the  fourteenth  vear  thereof, 
then  and  in  snch  oaae  it  ahall  be  lawful  for  him  or 
them,  or  hie  or  their  repreeentalivea  or  aangna,  so  to 
<h,  on  giving  to  the  other  of  them,  or  hia  or  their 
r-presentntives  or  :tH,sigii9,  one  year's  notice  in  writing 
"f  sTicb,  Ilia,  or  their  desire,  and  thLTcujion,  ut  the 
•  xpiratiou  of  such  fourteenth  year;  and  upon  due 
{■erformanoe  of  the  covenants  herein  contained  up  to 
tke  expiration  of  such  fourteenth  year,  these  presents, 
sad  alfand  singular  the  covenants  and  daoses  herein 
ntained,  shall  oeaae  and  determine  and  be  utterly 
void." 

Robert  Heriiimun  died  on  tbc  Kith  of  Decenibor, 
1877,  and  by  his  will,  bequeathed  hia  xeaiduary 
fredhdld,  enatomary  frediold,  and  leaaehold  eatates 

t"  the  use  of  the  plaintifT?i  Richard  Kaston  and 
Henry  Barker  and  of  one  Alfi-ed  Hemiman,  their 
tnini,  executors,  and  administrators,  in  trust  for 
'ht  testator's  wife,  M.  A«  Hemiman,  during  her 
Widowhood,  and  after  her  dealJi  or  remarriage  for 
Alfred  Hemiman,  his  heirs,  execators,  administni- 
tors.  and  assigns.  The  pIainti£E8  R.  Easton  and 
H.  Barker  and  A.  Hemiman  were  admitted  tenants 
<jf  the  customarj'  freehold  premises  on  the;  28th  of 
April .  1>>79.  Alfred  Hemiman  died  uu  the  20th  of 
iUrah,  1880,  having  hf  hia  will,  dated  the  4th  of 
Dnember,  1S7S,  devised  and  hequeatibed  all  hia 
-'■wduary  real  and  personal  eetat^,  including  the 
Mud  Gostomary  freehold,  to  the  plaintiffs  C.  £.  Hemi- 
aMB  and  B*  ])jw« 


Mis.  M.  a.  Hamiman,  the  widow  of  Bobart 
Hemiman,  as  liie  life  tenant  nnder  the  will  of  Boibert 

Hemiman,  was  permitted  by  the  tmstees  of  the 
will  to  receives  the  rents  of  the  property  directly, 
without  the  intervention  of  tho  trustees,  but  did  not 
otherwise  exercise  any  control  or  management  of  the 
property. 

On  the  21at  of  December,  1889,  the  dateadaat 
Thomas  Rtubbs  Penny  alone  gave  Mrs.  M.  A. 

Hemiman  notice  of  his  intention  to  quit  the  premises 
on  the  J.jthof  December,  IsaO.  The  plaintiffs  alleged 
that  this  notioe  was  bad,  on  the  ground  that  Thomas 
Stubbs  Pennj  waa  not  the  agent  of  the  other  defend- 
ant, Thomas  Penny,  for  the  purpose  of  giving  sadi 
notice,  nor  was  M.  A.  Hemiman  the  representative 
or  assign  of  Robert  Hemiman  within  the  meaning  of 
the  covenant. 

On  the  IGth  of  June,  1890,  T.  S.  Penny  sent  to  the 
plaintiffs  R.  Easton  and  H,  Banker  another  notioe  in 

the  following  terms  :  — 

"  To  Mo8Krs.  R.  Easton  and  H.  Barker,  trustees  of  the 

will  of  tho  late  Mr.  R.  Hemiman. 

"  Qcntleinen,  -I  hereby  give  you  notice  of  my  in- 
tention to  quit  and  yield  up  poseoesion  of  the  yard, 
shop,  oottagea,  Ac,  which  rwnr  rant,  aitoate  in  East 
Beajsh,  Tbonton,  at  Ohiiataas  nest  I  sent  a  similar 
notioe  to  'Sirn.  H.  ]>rinr  to  Ghriatmas  last. 

"  Kindly  acknowledge  receipt  of  this  notice  and 
oblige." 

By  an  indenture  of  the  13th  of  August,  1890,  ex- 
preseed  to  be  made  (but  without  the  licence  of  the 

lord  of  the  uumor)  between  the  said  M.  A.  Hemi- 
man of  the  one  part  and  the  defendant  T,  S.  Penny 
of  the  other  juirt.  after  reciting  that  under  tlir  will  of 
the  said  R.  Hemiman  the  said  M.  A.  Herniuiuu 
was  entitled  to  x>osse8siou  or  to  the  receipt  of  the 
rents  and  profits  of  the  hecaditaments  tfaardbgr 
demised,  for  her  life  (determinable  by  her  tDtore 
marriuge\  it  was  witiu  ssnd  that  in  consideration  of 
the  rent  thereby  reserved  and  of  the  lessee's  coven- 
ants thereinafter  contained,  the  said  leaser,  in 
exsrcise  of  tiia  power  for  that  puipoaa  |^v«n 
to  her  by  the  Settfod  Bstatee  Aet,  ISn,  and  of  all 
other  powers  (if  iny)  her  thereunfn  fnnhling,  demised 
the  said  customary  freehold  preiniseH  unto  the  said 
lessee  to  hold  from  the  "Joth  of  December,  1890,  for 
the  term  of  seven  years  at  the  yearly  rent  of  £100 
thereby  reserved,  and  at  tiie  furtlier  rent  in  respect  of 
insurance  thereby  also  rsaerved,  and  under  and  sub- 
ject to  the  covenants  by  the  lessee,  and  tho  conditions 
thiTriii  c:uiitaiuL-d.  Ami  the  defendant  T.  S.  IVimy 
thereby  covenanted,  amongst  other  things,  to  i>ay  the 
said  rent  of  £100  and  the  further  rent,  and  to  repair, 
support,  uphold,  and  maintain  the  inteiior  of  all 
buiMings  of  every  kind  then  standing  or  bdlt  upon, 
or  tliereafter  during  the  said  term  to  be  erected  uy)on 
the  said  premises,  or  any  part  thereof.  And  M.  A. 
Hemiman  covenanted  to  repair  and  ktx'i)  in  good 
repair  and  condition  the  roofs  of  all  the  buildings 
upon  tbe  aaid  premises,  and  the  windows  and  ontsr 
doors  there<jf. 

M.  A.  Hemiman  died  on  tho  6th  of  October,  1890. 

Xevillr,  Q.C.,  and  MacSwxnney,  tor  the  plaintiff's.— 
Tho  original  lease  has  not  been  determined  by  the 
notioe  given  for  the  following  reasons  The  seiato 
for  widowhood  of  Mrs.  M.  A.  Hemiman  it  not  an 
estjito  for  life  within  the  meaning  of  the  Settled 
Estates  Act,  1877.  (2)  There  has  been  no  licence  by 
the  lord  of  the  manor  for  this  lease,  and  by  section 
56  of  the  Hettled  Estates  Act,  1877,  it  is  enacted  that 
"nothing in  tUa  Act  shall  autboiise  tbe  grwiting  of 
a  lease  of  any  copyhold  or  customary  heredit«ments 
not  Warranted  by  tho  custom  of  the  manor  without 
the  oonsant  of  tho  ksd,  nor  othanriss  jnjuikm  or 
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alBMt  IJieriglita  of  any  lord  of  a  manor."  (8)  There  I 

has  been  nn  surreiulpr  of  the  lease  by  operation  of 
law.  (4)  There  hiis  bet-ii  no  express  surrender  of  tho 
\eH»e  undtT  section  13  of  the  Settled  Land  Act.  ISsJ, 
because  Mn.  Hemimau  was  not  a  tenant  for  life 
witidn  that  Act. 

Haldane,  Q.C.,  aod  Bttdcodc,  for  the  defendanta.— 
Tbera  baa  Imtb  ben  SDitandar  of  the  old  leaaa  by 
oporatiim  ol  law,  tihe  gfrant  of  llie  ram  one  in  eflbtst 
so  openting.  A  Hurrcu'ler  iiccfl  not  hy  deed,  as 
the  Statute  of  Frauds  hoA  not  altered  the  old  law  in 
this  respect.  The  acts  from  whidi  the  surrender  has 
arisen  are  that  the  parties  have  acioed  to  the  term 
being  pat  an  end  to,  and  on  ttwt  MMb  tiiflir  poeition 
has  been  altered  :  Ar  .  i  v.  fh-nt.  5  W.  R.  229, 1  H.  ^ 
N.  74.  The  life  Ujunul  has  the  jKiwor  of  aoceptiuj^ 
surrenders  under  mxtion  13  of  the  Settled  Land 
Act.  1K82,  and  of  granting  a  new  lease  under 
the  Settled  Bitates  Aot.  But  it  is  said  M.  A. 
Henaiman  wa>«  not  a  toBant  loir  life  w^lun  the 
woria  **  any  person  entitled  to  tihe  poeteenon  or  to 
the  raeeipts  of  the  rents  and  profitM  of  nny  ftlod 
estatea  for  an*e«<t«te  for  any  life  within  section  4«>  of 
the  Settled  Estates  Act.  Lord  Coke,  however,  in  42<i, 
laya  down  that  an  estate  during  widowhood  ii  an 
estate  for  life.  Blaahstone,  vol.  2,  cap.  8,  p.  121,RayR 
the  sinne  thing.  [Romer,  J. — Under  which  Act. 
assutiiiug  Hhe  is  n  tt-nant  for  life,  can  she  accept 
HurrenderN  ?]  Under  both  Acta,  and  it  is  not  iu  k  esRary 
that  under  the  latter  Act  there  should  be  trustees 
appointed.  Again,  it  is  said  the  properly  ia  eoiiyhold, 
and  that  a  lioenoe  from  the  loira  is  nsosBHty.  The 
absence  of  radi  •  Uosnoe  <nily  gires  a  right  of  tar- 
fi'iturr,  uid  Hie  lease  is  gooa  until  forfeiture  Ih 
effected  :  ScziTen,  6th  ed.,  p.  Further,  in  1842  the 
manor  was  severed,  and  hence  the  lord's  rights  over 
the  severed  part,  in  whioh  this  property  is,  are  ex- 
tfaigQidied. 

Nrrilh,  Q.C.,  in  reply.— \iVhat  cannot  under  the 
tjottlsdiMMl  Aflt,  laal^  be  dene  ^raotly  wimot  be 
(hme  mdireetily.  The  ufs  tenant  is  in  a  fidndary 

<  jX)!<ition,  and  innst  <  i1)tain  the  best  price  possible  fiir  uny 
intt;reat  di8i>o8€d  of  by  him,  but  instesid  of  lioiug  so 
here  a  new  lease  whh  granted  with  lees  burdensome 
eoTsnants  and  a  lower  rent.  The  eomression  "  good 
fstth  '*  in  section  45.  sub-section  (3),  of  the  Act  of 
1 882  means  good  faith  imder  the  Act,  and  in  accord- 
ance with  its  provisions.  This  dealing  was  not  in 
good  faith.  Finally,  M.  A.  Hemiman  was  not  a 
tenant  for  life  within  section  46  of  the  Settled  Laud 
Act,  as  she  was  not  entitled  to  the  powoesion. 

RoMER,  J. — This  is  a  hard  case  for  the  defendants, 
but  I  do  not  see  how  I  can  free  them  from  their 
UahiHty  under  the  lease  of  June  15,  1A77.  The  first 
point  to  1m'  eonnidered  ix  whether  that  le;i8e  was 
(letei'iiiinod  by  notice,  under  the  power  coutjiined  in  it. 
Tlie  iii'tico  of  December  2\,  1>*8<»,  was  nut,  in  my 
judgment,  a  good  notice,  as  it  wa.s  not  served  on  the 
lessor's  "  representatives  or  assigns."  and  on  tim  eii- 
denoe  I  am  satisfied  that  Maiy  Ann  Hemiman  was  not 
the  agent  of  the  trustees  under  the  lessor's  will,  to 
rceoive  such  notice,  nor  was  she  held  out  to  the 
defendants  by  the  trustees  as  the  |)ersou  to  whom 
such  notiee  looald  be  sent :  and  I  need  scarcely  say 
that  beoaase  under  the  Settled  Land  Aot  Mary  Ann 
Hsndmsn  as  tenent  for  life  oonld  talte  a  sorrender  of 
thelsasp,  that  did  not  make  her  fhepprsnn  who.  uiuler 
the  power  to  dct^nuinc  confuinetl  in  the  lejmc,  had  to 
rt'ceive  the  notice  to  dotennine.  Moreover,  I  may  add 
that  as  under  the  power  to  determine,  the  notice  was 
to  be  in  writing,  I  odnk  tiiat  any  such  notice  (though 
no  special  form  was  neoessary)  ou^ht  on  the  face  of 
it  to  have  fairly  stated  that  it  was  intended  by  or  on 


behalf  of  botii  lessess  to  detstmine  the  Isass,  wheress 

the  notice  of  December  21.  1889,  merely  stated  on  the 
fate  of  it  an  int«ition  cjf  one  of  the  lessees  to  qmt 
and  yield  up  "  possession  "  iit  the  Chriatmas  of  IS^iO. 
I  need  not  refer  to  the  notict^'  of  June  16, 1890,  as  that 
was  dearly  out  of  time.    The  result  is  that  tfas 
defendants  remain<>d  liable  to  pay  lor  another  sstm 
years  from  Christmas,  1890,  the  foil  rent  of  £130,  sod 
that  this  WHS  :i  li  iliility  which  Miirj"  Ann  Tli  niiinuii  aii'l 
the  lessees  were  l)ouud  to  have  taken  into  cuusidernliuu  ii 
and  when  she,  as  etjuitable  tenant  for  life,  aod  thcy 
or  one  of  them,  as  lessees  or  lessee,  were  oontemplatine 
under  the  Settled  Land  Aet  or  onder  the  Settled 
Estates   Act  a  new  lease   and  a  surrender  of  the 
old.    What  ImpiM-taMl  was   this,  M.   X.  Heminuui 
and  tiie  di  f. ndant  T.  S.  Penny  apjtear  to  have  been 
under  the  impression  that  the  old  lease  had  been 
determined  by  the  notice  of  December  21,  1889,  and 
accordingly  arranged  terma  for  a  new  lease  to  be 
granted  to  T.  8.  Penny  for  seven  years  from  Deoember 
2j.  1890,  at  the  rent  of  £100  per  annum.    Put  b^-fr.rc 
any  binding  contract  is  *-nter«l  into  or  any  new  lea« 
gnuitod,  T.  S.  Penny  is  informed  in  substance  by 
Mr.  Easton,  oue  of  the  trustees,  and  the  solicitor 
generally  acting  for  the  trustees,  and  those  interpoted 
under  the  Avill  that  the  old  Inaso  is  not  dotenniosd. 
and  Mr.  Eiiston  uccordingly  declined  to  prepare  flie 
](r(i]io»ed  new   leaf»e.     Xevertlieleas,  though  he  hw 
this  knowledge,  the  defendant  T.  S.  Penny  obtains 
from  M.  A.  Ilemiman  a  lease  for  the  seven  years  at 
the  rent  of  £100  pmporting  to  be  made  by  her  under 
the  provisions  oTthe  Settled  Estatss  Ast,  t87T,  and  I 
cannot  help  thinking  that  M.  .\.  Hemim;in  [who  bad 
died  lx?fore  this  triiU)  whtm  she  ext>cutod  this  new 
lease,  was  still  under  the  impression  th:tt  tlie  ol  1 
lease  had  been  det(-rmined,  especially  as  the  new 
lease,  whloh  was  prepared  bv  the  solicitor  of  T.  8. 
Penny,  says  noiUung  about  the  old  knee  or  its  sur- 
render. 

The  question  T  have  tn  <  i  insider  is  whether  under 
these  circumstances  tlie  old  lease  has  been  determined 
The  defendants  in  the  first  place  say  a  surrender  ef 
the  old  lease  has  besn  effsoted  by  operation  of  law  bj 
the  f^rant  the  new  lease.  T  think  this  position  » 
untenable.  The  trnstees,  who  were  the  landlord'^ 
under  the  old  kiase,  were  not  parties  to  the  new  lea*<. 
nor  was  one  of  the  lessees  under  the  old  letisc  a  party 
to  the  new  lease.  But  beyond  this,  even  assuming 
that  M.  A.  Hemiman  was  for  this  purpose  to  bs 
regarded  as  the  lessor  and  T.  8.  Pennv  as  the  lessss 
under  tlie  old  lease,  I  think  there  would  be  no  iur- 
renrler  here  by  operation  of  liiw.  The  rule  as  to 
implied  surrender  of  an  old  by  a  new  lease  does  not 
apply  when  the  new  lease  is  void  or  voidable.  Now. 
seeing  that  when  this  new  leaae  was  taken  its  sole 
effect  was,  to  the  knowledge  of  T.  8.  Penny,  at  the 

tame  merely  to  relieve  him  fnun  a  liability  of  £30  a 
year  for  seven  years,  and  that  the  grantor  was  to  Us 
knowledge  only  a  tenant  for  life  acting  on  behalf  of 
all  interwted  in  the  settled  estate,  then,  whether  T. 
S.  Penny  taies  to  support  the  lease  as  an  exercise  of 
the  powers  conferred  by  the  Settled  Estates  AoL 
1877,  or  of  those  conforrod  by  the  Settled  Land  Act. 
I  think  that  in  either  case  the  new  lease,  oven  if  isot 
void,  was  certainly  voidable,  and  ought  now  to  b«- 
voidct.!  at  the  in.stance  of  the  plaintms. 

But  then  the  defendants  put  their  ease  in  another 
form,  and  say  that  under  the  Settled  Land  Aot 

M.  A.  Heniinum  eoidd  lifiv>'  t.iknn  :i  surreiidor  of  the 
lease,  and  that  what  has  taken  place  bus  luiounted  to 
an  agreement  by  her  with  the  defendants  to  take  a 
surrender  of,  to  determine  the  old  lease,  which,  being 
foUowed  by  the  new  lease  and  by  the  defsndant 
T.  8.  Penny  remaining  in  or  taking  possession  under 
i  that  new  l^ase,  operated  aa  a  siiRandflr  of,  or  deter* 
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wmtk/a  of,  the  old  lease.    Now,  no  doubt,  it  a 
iMBTMld  •  leasee  a^ree,  even  Terbally,  to  determine 
«  him,  mi.  tint  u  actod  upon  ma  followed  m 
fta  hHor  taking  poseeasioii  of  the  denuaea 

|lMiM,  or  doing  that  which  amounts  to  his 
tdUnf  pomession,  then  the  lease  is  determiniMl. 
Bat  in  the  present  cast?,  even  assuming  that  for  the 
(■poM  of  Um  potot  I  MB  connderiiig  M.  A.  Hemi- 
■miitobe  legsrdedM  tho  lewor  maA  T.  8.  Penny 
u  thf  lessoe,  vft  T  ciiiinnt  romo  to  the  conclusion 
thst  there  ever  was  an  af^re«>mi'nt  coiuc  to  by  M.  A. 
11  rrumui  !•  I  (ktermine  the  old  lease,  or  that  M.  A. 
Hemiman  did  anything  which  amounted  to  her  tuk- 
mg  MMriOB  M  agMUMfe  tihe  lessee  of  the  demised 
MnM.  There  wm  no  ohao^  of  powwioa,  end  I 
kit  almdy  indicated  my  view  as  to  how  M.  A. 
Hcniman  came  to  grant  the  new  lease.  I  do  not 
bcIieTe  she  was  thinking  of  or  at  all  contonplAttng 
IDT  lurrender  of  the  old  lease.  I  may  add  that  the 
nij  Act  vndor  wUoh  JdU  A.  Hfltniman  WM  authorized 
tDlib  a  MiTCDiar  wm  tiw  flatHed  tjma  Act,  for 
netion  7  of  the  Settled  Estates  Act,  1877,  which 
fcnmpart  of  the  sttv  tioris  in  that  Act  which  refer  Ut 
lewM  by  the  court,  dnt '^  not,  in  my  opinion,  authorize 
a  merely  equitable  tenant  for  life,  not  being  a  lessor, 
to  iaie  a  surrender  not  iHMlioned  by  the  court. 

Kow  M.  A.  Hemiiwi  wm  not  authoriMd  hr  Htm 
BMlad  Lnd  Aot  H  tenant  for  Hfe  to  take  »  smrander 
of  the  old  lease  merely  to  fn^e  T.  S.  Penny  and  his  co- 
l*«eefrom  their  liability  to  jwiy  Uie  rent  of  £!;}<>  a 
rmt,  and  to  take  in  lieujthereof  T.  8.  Penny's  liability 
ndcr  a  new  Iomb  for  ^100  »  vmt.  HmI  ahe  pur- 
porttd  to  do  SB  ahe  wooM  hava  oone  that  whidi  was 
Wfmralant  to  a  bn  aeh  of  tnist  on  her  part,  and  I 
decane  to  hold  as  agauijit  Liiis  dead  lady  that  she  wiw 
failty  of  any  such  iijipr(>|n  r  net.  There  was  no  sur- 
ttodm,  in  f^t,  and  I  do  not  see  that  any,  in  fact  ,  was 
tonta^dated,  and  I  do  not  think  I  am  at  liberty  to 
■|ly  OMb  or  aav  ywamant  for  ona.  I  need  not, 
mMr,  decide  wneraer  or  not,  if  the  old  leaie  had 
out  of  the  way.  thp  ii<'w  Ifaso  i  i»uld  have  bet-n 
•apport<-«i  under  either  the  Settlt^l  Estates  Act  or  the 
vuleil  Land  Act.  For  the  old  lease  was,  in  fact, 
ixisting  when  the  new  leaae  wm  granted,  and,  that 
tcin^  ao,  it  appean  to  me  elear  that  the  new  leaee  was 
tot  justified  under  either  Act.  Part  of  the  argument 
vbmitted  on  behalf  of  the  defendant^i  appejirs  to  me 
tousame  in  <  nv«  t  tln'  fallowing  cin  iilar  fonn  :  ■"'  If 
'i*  old  lease  was  out  of  thf  way,  the  new  lease  being 
justified,  it  opt-rated  a«  a  surrender  of  the  old.  The 
<M  leaie  bdnff  gurrendcrod,  the  new  leaie  is  iaadfied 
ui  gtwd.*'  I  may,  however,  point  out  tiiat  nifltreare 
iiS  iJtifs  in  tht-  way  of  the  defendants  in  supjxjrtiiig 
a*  new  lease  midor  <  ither  Act.  First,  as  to  the  Scttlnd 
E.<»te8  Act.  The  demised  prenuses  were  cuHtoniary 
^teholds.  'miatevcr  may  have  been  the  effect  of  the 
iaioi  1842  (whidi  wm  pnt  in),  it  did  not,  m  my 
-fiaiaii,  turn  the  premises  for  all  purposes  into  ordinary 
meboId>j.  or  pn^vent  them  from  Ix-ing  cuatomary 
^fwholds  hf-lii  of  :i  manor  or  rejiutod  manor,  nor 
rtenablt-  thf  tt  iiants  to  say  that  they  could  thereafter 
■iue  the  pix^mi.ses  for  any  term  without  the  consent 
d  the  lord.  I>efendant's  own  witnew,  the  steward. 
|n*sd  ftat  tiiese  premises  have  up  to  the  present 
jiM  been  always  treated  by  their  owners  and  the 
**i  of  the  manor  or  reputed  manor  iis  customary 
'wijold'".  and  that  such  a  lea8<>  as  that  of  the  13th  of 
A<|ait,  ItllOO,  wan  not  warranted  by  the  custom  of 
lit  Mrnr  without  the  consent  of  the  lord.  Then 
■iiisa  M  of  the  Settled  Estates  Act  applies,  and 
Aovsthat  M.  A.  Hemiman,  even  assuming  she  is  to 
^treated  as  tenant  for  life  entitled  to  lea.Hf'  uinlor 
*tioo  46  (which  1  need  not  decide),  was  not  em- 
l^cd  to  grant  this  new  Ismg.  The  reason  for 
Mon  M  bmog  pot  in  the  Act  may  have  been  the 
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Sro taction  of  the  lords  of  manors ;  but  the  section 
oeo  Boi  rimply  provide  that  the  rights  of  any  lord  of 
the  manor  snail  not  be  prejudioed  or  aifeoted — the 
earlier  part  is  impentiva  and  hinds  all  persons,  and 

tlie  reason  for  it  may  well  have  been  to  jirerent  the 
j>08«ibility  of  any  liability  to  forfoiturc.  At  any  rate, 
it  is  there  ;  the  court  ought  to  act  ui>on  it.  Then  as  to 
the  Settled  Land  Act,  1B82.  At  the  time  the  new  lease 
WM  executed  no  trustees  under  that  Act  had  been 
appointed,  andseotion  4o,  sub-sectioQ  (1),  applies,  and 
for  reasoM  before  appearing  1  could  not  hold  T.  8. 
Penny  protected  by  sub-woction  (3).  Thr  Ica-se,  there- 
fore, could  not  U-  justified  under  ttus  Act,  as  the  later 
amending  Act  of  1890  WM  BOt  hi  QipSiaiiuU  OB  ttlB 
13th  of  Augiist,  isiW). 

Solicitors  for  the  plaintiffs,  Surr,  Qribbk,  JtutUon, 
QrihUk, 

Solicitors  for  the  defendaats,  Frttmm  BeAmUtjf, 
for  thoeet  A  iShm,  Taontoo. 


(Vanghm  WDBuia.  J.)  j  ^' 
tn  re  Nsir  ICAnovALAXD  BzvLcnuTKnr  Co.  (a.) 

CtinijMitii/  ]Viii'Iiii<l  <iji  —  hirrrtors  .)f  in/'i  usiuicr  tir 
ftrtarh  of  trust — l.iabilitij  nf  di recti /r» — Ultra  vires— 
Meijliijrnce — Form  of  »nmmone — Kvidetvx  rrquiml 
from  afpliamt — Vompaitit*  (ITnKfiM-np)  AtL,  1880 
(oS  •»  M  FM.  e.  68).  s.  10. 

A  $ummmu  in  the  voluntary  wiWinoup  of  a  com|Nmjr 

iinili  r  ifdion  10  of  the  <'vmi>anie»(j^ini^pa'Ufl^  Att, 
1890,  ilirrdeH  tht:  rrit/nnuientt  tu  attend  on  the  nmniig  of 
an  ttpplifdtioii  h;i  thr  liquidator  fvr  a  decltuation  tli<it 
all  peraoM,  Uimj  directura  of  the  company,  who  in  any 
manner  auifwrizeU,  aanctionedt  or  pmrneipated  in  the 
tv'u  jiayments  to  (1.  outqf  the  coii^anjf^»m><'i  \'^  fhermn 
»I>f rifted,  were  jointly  and  aevtralt§f  liabk  U  i  - j^ai/  to  <As 
'i'/uidtttor  the  omoiml  so  faid,  wtM  inkrtU  at  Jint  ftr 

Cfut. 

The  ijroitndji  of  thi  li'junhitorn  ujipliaiiion  iwl  (King 
tujiciently  droned  tlierrluj,  thts  form  of  tvmmom  it  not 
tummoHB  like  thi»,  with  Ifte  ^fiduvUt  Ml 
tiipport,  nhotUd  «how  tht  nahire  </  oi^  mi^KuaiiiBe 

thereby  i  /mrged. 

In  order  to  malcr  dirfctont  linbl<'  nndir  thr  urdion  fur 
negligeiux,  the  court  must  lie  stttiitfi'd  that  they  did  not 
rtaliy  SSESrowe  their  judgment  and  disc rrt ion  at  OgUlU  (ff 
tht  eempmy  in  the  tratuactioa  compiained  of. 

The  mredore  of  a  finandai  company  having,  in  eaast' 
cinf  of  their  jtowm,  rrjuilrnl  ^.  /cml  inonty  of  the 
couxpiiny  i"  .1.  atfiiinst  hin  /iroinisfirr;/  iiolt  and  a  dejuoait 
of  share*  I'lj  him,  t/i'-  rmolntiuu  tru»  iininrdiately  actol 
ujH.H  bij  handiny  over  a  cho/ue  to  the  aolicitor  <i/  the 
•"ompauy, 

J I  eld,  that  (iUt  wot  not  M  iMf  an  ad  i/m^/suuMce. 

ThiswM  an  appBoatioii  by  the  liquidator,  under 

Ri;ction  10  of  the  Companies  (Winding-up)  Act,  1N90, 
in  the  voluntary  winding  up  of  the  company,  seeking 
to  make  liiiblc  for  alhiged  niisfoji-saih  c  or  breach  of 
trust,  as  directors  of  the  above  company,  Major- 
Oeneral  Sir  J.  W.  Campbell,  lAr.  W.  Adams,  the 
Earl  of  Mayo,  Mr.  F.  Buchanan,  and  Colonel  H.  J. 
Willett,  who  were  named  as  reR|>ond«ntH  to  the  sum- 
mons. The  apjilicJition  was  heard  before  Vaughan 
Williams,  J.,  sitting  as  an  additional  judge  of  the 
Chancery  DifUon.    The  •amnona  dirMtad  tin 

(a.)  Beportid  hj  J.  F.  Waxot,  Biq.,  Pwiirtw 
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respoiidents  to  attend  on  the  hearing  of  an  applica- 
tion by  the  liquidator  that  it  rni^at  oe  declared  thftt 
all  persons  being  diTeoton  of  the  company  lAo  in 

any  manner  authorized,  sanctioned,  or  jxirtieipated 
in  the  payment  to  Mr.  A.  M.  Green  of  the  sum  of 
£250  of  toe  company's  money  on  the  5ih  of  Augiut, 
188i.  and  in  payment  to  Mr.  A.  M.  Green  of  the  ram 
of  £1,000  of  tiw  company's  mooeyi  on  or  about  the 
26th  of  August,  18!U,  were  jointly  nnd  severally 
liable  to  repay  to  the  liquidator  the  liuioimt  so  paid 
with  interest  uttivc  per  cent.,  and  fur  iiti  order  that  an 
inquiry  mij[ht  be  made  what  perauna  were  directora 
whm  noh  fwyments  were  made,  and  which  of  them 
in  any  way  authorized,  sanotioncid,  or  partioLpatod  in 
the  making  of  such  payments. 

The  company  was  re^pistered  in  May,  1891,  and 
went  into  voluntary  liquidation  in  Apnl,  1892.  On 
the  30th  of  April,  1892,  an  order  was  made  in  the 
Ofaancery  Oivuion  for  continnii^g^  the  yobmtmn 
winding  up,  Hubjeot  to  the  snpflrTiaum  of  Hie  oomt. 
The  nioraoranduin  of  association  authorized  the 
directorw,  inUr  ulia,  "'  to  negotiate  loans  lor  the  com- 
pany or  other  persons  or  Ixwlies.  to  lend  moneys, 
■eooxitiefl,  and  other  propertiag,  to  discount  and 
aooept  bills  and  deal  m  all  kinds  of  aecuiitiee  and 
negotiablo  instruments,  to  become  seciirities  and 
giiarantors  for  vay  purpose,  and  generally  to  carry 
on  the  business  of  >  apitalist«,  financiers,  bankers, 
merchants,  and  money-dealera,"  and  "  to  promote 
and  fonoi  wad  to  aamt  in  promoting  and  forming 
aajf  oompany,  and  to  nanntoe  the  iame  of,  take,  or 
otherwiae  aoqnire,  bola,  and  diapooe  of  duuea,  deben- 
tures, or  other  securities  in  any  company,  and  to  pay 
and  contribute,  either  in  cash  or  sharus,  to  the  expense 
of  promotiiig  Or  eetabUahing  ai^  eoanpaiigr  or  asso- 
ciation." 

On  the  oth  of  August,  1891 ,  a  resolution  was 
passed  at  a  board  meeting,  "  that,  Mr.  A.  M.  Green 
having  requested  an  advance  of  £250  against  his 
promissory  note  at  one  month's  date,  and  a  deposit  of 
1,(HX)  ordinary  shares  of  this  comjNiuy,  paid  up,  his 
re(lUL^'(  be  granted,  and  that  a  cheque  l>e  and  is 
hereby  drawn  in  lUa  favour  for  £2M),"  the  respondents 
Willett,  Adams,  and  Boohanan  being  the  direotors 
present ;  and  the  cheque  was  thereupon  drawn  and 
signed  by  thew  respondents. 

The  niinuti'  book  lor  th<'  'ith  of  August  was  «igned 
by  the  respondent  Ijonl  Mayo,  who  was  present  with 
all  the  other  respondents  at  a  board  meeting  on  the 
next  day,  when  oe  flxat  heard  of  the  tranaaetaon,  bat 
he  proved  that  he  had  not  only  not  aoqtiiesoed 
therein  by  such  signature  of  the  minute  hook  or  otlier- 
wise,  but  had  strongly  objected  to  what  had  been 
dkme.  Willett's  evidence  satisfied  the  conrt  that  he 
bad  naed  doe  discretion  in  the  matter. 

On  the  28th  of  August,  1891,  there  was  another 
Ward  meeting,  and  Green  having  applied  for  an 
advance  of  £2,000  for  twenty-one  days  upon  the 
security  of  his  iiiten'st  in  u  contract,  and  offered  for 
such  advance  a  bonus  of  £3U0,  it  was  resolved  to 
advBOOe  Qieen  £  1 ,000  upon  a  first  charge  upon  the 
oontoMt,  and  idao  the  deposit  ol  2,000  ocdinafy 
shares  of  the  oompany,  the  Donus  for  the  loan  to  be 
£1jO,  and  to  be  included  in  the  chargi',  htkI  h  clit><]ue 
was  therefore  drawn  accordingly  and  signed  by  th<' 
reapondents  Campbell,  Buchanan,  and  Adams.  The 
teiponde&t  Willett  was  not  preeent  at  the  passing  of 
the  xeaohllioo,  bot  was  present  at  the  transaction  of 
subsequent  business  at  the  hoard  meeting.  He  also 
showed  that  he  had  protester]  against  this  loan  to 
Green  lx)th  before  and  after  it  was  madi'.  The  names 
of  the  parties  to  the  above-mentioned  contract  were 
left  in  nla^  in  the  resolution  of  tiie  board,  and  the 
date  was  not  given,  but  there  was  evidence  that 
Green  was  engaged  in  briiij^mj^  out  a  comjiany  which 
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was  to  be  called  "  The  Pioneers  of  Mashonaland 
Sjrndioato  (Limited}"  at  this  time,  and  that  the 
dnectors  present  at  Hie  meeting  knew  Ae  natore  of 
the  contract,  which  related  to  the  promotion  of  this 
oompany,  and  believed  that  its  promotion  would  be 
beneficial  to  their  company,  and  made  til*  advaooa  tO 
assist  in  bringing  it  oat. 

The  respondent  Lnd  lisyo  attended  none  of  tiie 
board  meetings  between  the  7th  of  Aanst  and  the  5th 
of  November,  1S91.  when  he  first  MOame  aware  of 
this  loan  to  Green,  and  uipuswd  Us  SBtive 
disapproval  thereof. 

There  was  evidence  fliat  tibs  ehet^uea  were  handed 
to  the  solicitor  of  the  oompany,  with  instructions  to 
band  I3iem  to  Green  on  his  giving  the  agreed 
security. 

Both  cheques  wore  handed  to  Green,  and  hm 
received  the  proceeds  of  them.  On  tiw  6tih  of  AngUft* 
1891,  he  eave  to  the  ooa^tan^  tiia  paomiwiij  note 
mentioned  in  tiw  rasolatioa  of  the  prerions  di^,  but 

he  never  de}>OHitpd  any  shanks  with  the  company,  or 
gave  them  any  charge  or  sfn  urity.  Ho  never  repaid 
any  part  of  the  money  advanced. 

Judgment  was  subsequently  obtained  against  (}reeu 
by  the  oomnmy,  but  nothing  was  teuumed  bj  ttM 
company  nndar  the  judgment. 

In  lEuoh,  1892,  a  receiving  order  was  made  against 
Gn-en,  and  there  wii.s  evidence  that  his  creditors  were 
not  likely  to  receive  any  dividend  from  his  estate. 
Under  these  eircumstances  such  negligence  in  tiisir 
undertaking  and  oondaot  of  these  transactions  m 
would  make  the  rssnDndents  respectively  alleged  to 
be  concenieii  therein  liable  undi  r  tin-  l(»th  section  of 
the  Act,  was  charged  agiiinst  them  by  the  liquidator, 

C<aen$-nurd>i,  Q.C,  and  Shmrmnn,  for  the  liquida- 
tor.— Thesi'  ilirct  t(irs  were  trustees  for  thf  oompany, 
with  power,  no  <loubt,  to  lend  money  and  conduct 
financial  business  imder  the  company's  memorandmn 
of  asBooiation,  but  under  an  obligaiioii  to  act  mm 
tnisteee  in  using  the  power.  [VxvaJtASt  WniXAiCB, 
J.  -There  arc  two  separate qm  stioiis lien-.  First,  wer© 
thf  directors  acting  within  th»-ir  juiwi-rs  or  not  V 
S4T1  iTiiily,  if  acting  widiin  their  powers,  did  they  so 
conduct  these  transactions  as  to  make  them  honest 
exercises  of  their  powers}']  The  question  hSM  In 
surely  one  of  negligence  rather  than  honesty. 
[VAt'OHAK  WHXIAMS,  J.— I  do  not  think  that  you 
could  sue  the  respondents  Willett  and  Lord  Mayo  at 
law,  for  such  negligence  as  i.-^  alleged  against  thoin 
here.]  At  anv  rate,  as  regards  the  other  respondents, 
the  evidence  sbows  that  they  have  been  gvil^  ol  sooh 
negligence  in  the  eondnot  of  these  transaottons 
woidd  render  them  liable  under  section  10  of  tllO 
Companies  (Winding-up)  Act,  1890,  which  is  now 
substitated  lor  seotion  1 65  of  the  Aot  of  IMS. 

//.  7Wnl!.  for  Willett.  rt  h-mA  io  Speight  V.  Oaant. 

32  W.  K.  m,  !»  App.  Ca«.  1. 

Jtowdeu,  for  Lord  Mayo. 

Bradford,  lor  Bnehansn.— The  direotors  have  only 

shown  imprudence  here  at  most,  and  directors  can 
only  lie  miwle  liable  for  gross  negligence.  The 
evidence  is  not  sufHcient  to  charge  them  wi(h  fraud 
or  misfivisance :  see  Ovtreitd  d:  Ountey  Vo»  v.  Uibb, 
L.  K.  5  n.  L.  480.  at  p.  4«J,  and  Cbvendith-BentineXr 
V.  Ftnn,  36  W.  K.  641,  at  p.  644,  12  App.  Cas.  652,  at 
p.  <J62.  The  loss  was  occasioned  by  the  solicitor 
Iianding  over  the  cheques  without  having  received 
the  seoatities.  The  solicitor  is  not  the  agent  of  the 
direotors,  bat  of  the  oompaajr. 

Err,  for  Campbell. 

Swin/en  Eady,  for  Adams. — ^The  direcfors  wpro 
justified  in  relying  on  the  •olidtor's  advice.  Thec« 
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Hiou  Court. 


In  bjs  New  Mashonalaxd  ExpIiORatiox  Co. 


High  Coubt. 


Diiflt  be  eratta  ntgUgenlia  to  malce  directors  liaUe 
for  negli^enc^.  In  re  Faitre  Elf^-trlr  Amimulatfr 
Co.  [I.imiUd),  37  W.  K.  IKi.  10  Cli.  I).  111. 
[Yacohax  Williams.  J. — Cr«««a  utyligeutiu  Ti<]>ri'.- 
teatt  a  nile  which  is  worthless  for  pnMitiGal  applicu- 
tWL  He  xeferred  to  the  opinion  o^praMiod  by 
Lord  Bdier,  M.R.  (th«i  Brett.  L.J.),  in  MantUi't 
f.w,  28  W.  R.  54 1,  that  a  director,  to  be  held  liable, 
must  be  "  guilty  of  such  negligence  as  would  make 
lialUitoiaaaMlian.*'] 

Omm-Banlif.  Q.C.,  in  reply. — We  do  not  allege 
iiIM  Wrva,  or  fraud  or  dishonesty,  but  such  negligence 
M  mndd  make  the  direoton  liable  at  law.  They  are 
coBwqaently  liable  imder  Metkm  10  of  the  Act  of 
1890. 

VavquXX  WiUXUUt  J.— I  do  not  Uiink  that  this 
imnlifletion  am  ■ncoeed  m  against  Loid  Mayo  aud 
(SMond  ^Sraiett  for  the  leaaom  which  have  already 

bMD  ttat-ed  by  me  in  the  course  of  the  arc:utui  iit. 

Before  going  any  further  I  must  sjiy  ii  few  wunls 
with  regard  to  the  form  of  this  sumuuns,  though  my 
Mmm  doea not  reston  this.  [Kit  lordehip  read  the 
nnmuNW,  the  lahatanoe  of  wludhia  eetoot  above.] 
This  form  is  not  ronveiiient,  aaddoee  not  seem  to  he 
correct.     It  is  not  iu  accordance   with    the  form 
(No.    738)    in     Pulmer's     Company  rriLcJents. 
^  ed.,  p.  847,  or  with  that  given  in  Emdcn'M 
WindiiigHip    Practice,    4th   ed.,   p.    70S.  The 
^""nnMWit  wiea  not  sufficiently  define  the  grounds 
upon  which  the  liquidator's  application  is  base^l.  It 
docs  ni)t  <^,_t  (111  to  suy  on  what  prrounds  it  is  siii^:j'Nte<l 
that  the  payment  was  wrongful,  or  an  act  of  mi.sfeas- 
MM^  SO  M  to  nake  the  directors  responsible.  It 
aqr,  peiliapi,  he  Mid  that  it  is  not  ooizeot  to  state 
the  gruiiuds  in  a  snmmons  fflra  this.  The  ■nnunons 
rniirh?  have  been  so  framed  as  to  give  some  sort  of 
mi  inniition  as  to  how  tlie  payment  was  tainted.  It 
ijiijfht  be  sufficient  if  this  was  shown  by  the  affidavit. 
But  no  one  readiutf  the  affidavits  in  support,  oould 
learn  whether  the  liquidator  meant  to  aay  that  the 
dtraetors  had  acted  ultra  vires  or  were  g^lty  of  fraud, 
or  what  was  the  faatnre  of  the  misfeasance  charged 
ipiiijst  them.    I  wish  to  j>ointout  that  tlm  summons, 
with  the  affidavits,  leaves  it  too  much  iu  the  dork  as 
toirtiatischaigiedt  but  I  am  not  going  to  decide  the 


Ue  eonrtloMWS  now  fkoin  1&.  Ooieiu-Hatdy  what 

the  liquidator's  charge  is.  He  floes  not  say  that  the 
directors  have  done  something  ultra  vires  the  company, 
or  been  guilty  of  fraud  or  dishonesty,  but  that  they 
bare  be^  guiilW  of  negligenoe  ol  such  a  oharaoter  as 
to  bring  themsdves  within  the  soope  of  seotioB  10  of 
the  Companies  (Winding-up)  Act,  1890. 

To  answer  the  question  whether  that  was  so  or  not, 
one  must  first  look  at  the  st-ction  to  see  what  wuses 
oome  within  it,  aud  then  see  what  is  the  nature  of  tlie 
Mb  eoiB|il«lned  of  here,  aud  whether  they  are 
wwed  \^  any  of  those  coses.  The  saotion  enablM 
dke  eoort  in  a  winding  up  to  order  dfaeoton  and 
others  to  pay  money  or  Luiuj>eiisati(jn  when  they  have 
"  luiaappUed,  or  retained,  or  become  liable  or  account- 
able for  any  moiieye  or  property  of  the  company,  or 
been  goil^  of  any  misfeasance  or  breach  ol  trust  in 


to  tiie  company."  Mr.  Ooifln»>B]Krdy  did 

not  say  that  what  was  charged  was  Avithin  any  of 
these  words  except  "  misfeasance  or  breach  ot  trust." 
It  h&s  been  said  that  you  could  not  charge  a  (lins^tor 
nnder  the  section  unless  you  could  show  misfeasance 
in  the  nature  of  a  breach  of  trust.  However  that 
Biay  he,  it  is  plain  that  if  a  director  is  guilty  of  such 
negligence  that  it  cannot  be  truly  said  lhat  in  doing 
what  he  has  dom  h<-  lias  attempted  to  perform  the 
dotiMof  a  director,  then  such  director  is  guilty  of 
Tb  use  Ifr.  Oocena-Hiwj^s  words,  if 


the  directors  did  not  bond  fide  ezerdse  their  discre- 
tion and  judgment  a.s  agents  of  the  company,  that 
was  niisfeasance  within  the  section.  I  adofit  that 
eonstructioo,  except  with  n'gard  to  the  words  botid 
fidf,  and  aay  that,  in  order  to  make  the  directors 
liable,  yon  mut  be  able  to  find  that  thffir  did  not 
really  ererouM  their  judgment  and  dborenon  Id  this 

way. 

What  is  complained  of?  This  is  important, 
because,  whatever  is  the  definition  of  misfeasance, 
a  director  oannot  he  made  liable  under  this  aedimi 
unlen  damage  has  resulted  from  what  he  did.  If 

there  was  an  earlier  act  which  did  the  damage  and 
lost  the  money,  you  couM  not  make  a  ilireetor  liable 
merely  liecause  he  w;us  giiilty  of  later  acta  of  mis- 
feasance from  which  no  damage  r<Multed.  However 
you  mig^t  inquire  into  later  conduct,  at  throwing 
light  upon  earlier  acts.  [His  lordship  then  read  tiie 
resolution  of  the  5th  of  August,  and  decided  that,  in 
vii  w  of  tlu*  very  wide  terms  of  the  memorandum 
of  association,  the  mere  passing  of  this  rcsolutiou 
was  not  on  act  of  misft^asaaoet] 

But  it  is  said  that  thete  was  miefaaeanoe  beoauae 
a  cheque  was  drawn  and  the  resolution  was  nnme* 
diately  acted  on  by  handing  over  the  £250  to  i\w 
solicitor  of  the  company  for  tlie  purpose  of  its  being 
at  once  bonded  to  Green.    If  I  had  arrived  at  the  con- 
clusion that  thot  hod  been  done,  I  should  have  said 
that  the  directors  who  advanced  on  security,  without 
waiting  for  tiie  aeourity  to  be  g^ven,  could  not  have 
used  any  discretion  or  judgment  at  all.    For  to  do  so 
would  be  so  unbusinesslike  an  act,  that  it  could  not  bi« 
called  a  mere  error  of  judgment  or  imprudent  con- 
duct.   It  is  such  an  act  that,  to  apply  the  test  of 
Lord  Esber,  M.B.,  in  ManMCt  com,  referred  to  in 
Re  Fawe  Eledrie  Aeemn»da!tor  Cb.,  it  is  plain  that  an 
agent  so  acting  would  incur  a  tc^mnion  law  liability. 
But  the  affidavits  do  not  make  out  that  the  directors 
did  act  in  that  way.    I  do  not  think  the  directors  di  l 
direct  the  solicitor  to  haud  over  the  cheque  without 
getting  the  deposit  of  shores,  though  1  have  had 
doubts  about  ttiis,  having  regard  to  some  of  their 
subsequent  conduct.    The  absence  for  a  long  time  of 
any  complaint,  although  the  ilireutors  knew  that  the 
shares  had  not  been  depositi-d,  goes  a  lon^  way  to 
show  that  the  directors  did  not  meea  that  thia  cheque 
should  he  withheld  in  the  meantime. 

As  to  the  traniaction  of  tiie  26th  of  August,  there 
is  more  to  be  said  in  favour  of  the  directors  having 
exercised  their  discretion.  When  one  looked  at  the 
affidavits  it  was  plain  thot  this  advance  was  made  in 
the  interests  of  the  company,  as  it  was  to  help  Oreen 
in  bringing  out  a  second  company,  tiia  exiitaue  of 
which  would  be  f  ir  the  benefit  of  this  company.  As 
to  the  <  ontract,  the  directors  knew  the  nature  of  it, 
and,  though  there  were  tin-  blanks  showing  that  the 
directors  did  not  know  the  parties  to  the  contract, 
the  way  in  which  a  contract  is  carried  out  is  o  matter 
of  detail  rather  than  sabetanoe,  lor  which  the  dirao* 
tors  might  fairly  rely  on  their  solicitors. 

On  the  whole,  the  lifjuidator,  on  whom  the  onus  is, 
has  failed  to  make  out  that  the  (lirectors  did  not  really 
exercise  their  judgment  and  discretion,  and  the 
matten  heiiig  tnlra  «>m,  the  appUootaon  accordingly 
fula.  It  must  be  dismiMed  as  ogainst  liord  Mayo 
ond  Colonel  Willett,  with  costs  to  be  paid  to  them, 
and  as  against  the  other  respondents,  without  cost«. 

Summona  dismissed. 

Solicitors  for  the  liquidator,  W.  H.  Smtk  A  Son, 

Solicitors  for  the  respondents :  for  Vltlett,  fJemtfU  S 
flarrison ;  for  Lord  Mayo,  Ji.  C.  Ponm.nfii/  for 
Campbell,  T.  U.  Oibton ;  for  Adams,  H.  SUtaiey  Junta; 
and  lor  BmdiaiiBni  FolfauMs  Cb. 
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HlOH  OOUKT. 


CoaroRATiOM  of  Lbicesteh  •■.  Frank  Browtj. 


High  Court. 


Q.  B.  Div.  \  p.  ,  ^_ 

(Pollock.  B.,  and  Hawkins.  J.)  f  ^"^^^ 

CORPORATIOX  OK  LEICESTER   t'.   FRANK  BllOWN.  (a.) 

Pubiic  HeaUh  {BHildin!f»  in  StrttU)  Ad,  1888  (51  d:  52 
Vict.  c.  52),  «.  3 — *'  Iinttdinf**--Mtaning  of  term— 
JuritdietioH  of  magittratet -—jHriadictiou  of  High 
Outrt, 


In  a  vneeeding  be/ore  Juttie«$  under  McCfm  the 

Public-  Health  {hnildiugs  in  Strertt,)  Act,  1888,  /»r 
frectituf  a  bnildinff  in  any  strrd  htijond  the  frotU  iiutin 
imdl  iif  fhr  hiiiijii-  tir  Imilili/u/  mi  l  ithrr  -i<lf  llf  Tiof  iu  Ihf 
Hinnr  nlrrri,  tlo  (/'"'•''""'  mlnthir  fht  thiiuj  ererted  in  it 
"  building  within  thr  mrtitiiiig  of  the  teciion  it  n  i/iua- 
iiva  o/  foot  to  be  determined  by  the  Jttiticeet  ftvi'ideil  tht 
thinff  freeted  i$  of  meh  a  natvrethtU  it  ie  vwMe  of  being 
II  hiiililiini,  iind  iu  snrit  n  <ai>f  the  Htgh  Cbiirl  hue  no 

jiiri*ilictif)n  to  ri'i'iein  their  drriAiou. 

A  vhotfKjrapher  erected  a  wmxien  /structure,  9  /eet 
6  iucaee  long,  3  feet  wide,  and  7  /eet  high.  It  uw 
roofed  over,  and  had  «  gfoM  fivnt  imd  a  door  to  enter 

bjf  at  one  end.  It  was  /aidened  into  the  ground  by  four 
poett,  f tinning  part  uf  the  siruHure,  and  let  intn  tht 

(jriiutid  to  the  depth  of  nine  to  tweh*e  inc/iK.  If  iimih  Hi>fil 
fur  the  piirpiisr  <./'  I xhibiting  pluttograph*  thfnin,  but 
there  wan  iiu  upprt'ii  h  to  it  for  the  public. 

Held,  that  tilt  atrueture  wa»  of  tuch  a  nature  that  it 

wan  capable  u/  being  a  building. 

7Vif  jiiit iri.<  luii  i !•'} 'h '  uhil  that  (If  strni  tnre  loas  a 

bliiliiing  within  thr  hi'Uiiin'l  of  Hirlinn  ;}  «/  (/ir  Public 
Hnilth  {Buildi,i;/M  (■-<  Strrrt,)  Ad.  ISSS, 

Hdd,  by  Hawkiiu,  J.,  that  the  court  had  no  juriedie- 
Uon  to  ffmem  their  deeiikn. 

ThiswM  ftOMeitatoclbgrttejiMtfoMof^Bonnigli 

ol  Leiceflter. 

The  appellant  Frank  Brown  was  a  photo^i;>her 
carryiiif^  on  his  businoas  in  a  house  fronting  a  stror  t 
called  theLondon-road  and  at  th«'  eoi-norof  antreet  calloti 
Saxe  Coburg-street,  within  the  district  of  the  Urban 
SanitocyAuthorite  of  the  Borough  of  Leioeator.  Hehad 

0WBiBll»WOOQaPBBWHIWIWUlIitlP*OIBiaiiOT 
iafrtolbe  London-road  and  at  a  spot  30  fof^t  hoyond  tho 
fkont  main  wall  of  the  house  on  ono  siile  ami  "JT  tVs't 
beyond  the  front  main  wull  of  the  houso  on  the  uttuT 
riofl.  The  atrueture  wao  [)  feet  U  inchoa  long,  3  fmt 
wide  from  back  to  front,  and  7  feet  high.  It  was 
rooled  ofw,  liad  »  g^baa  fronts  and  a  door  to  enter  by 
at  one  end.  It  wac  laitenad  to  the  ground  by  four 
poati  fonning  part  of  tho  structure,  and  let  into  thp 
KToand  to  the  depth  of  U  to  12  incheti.  It  vriut  um'>\ 
by  the  appellant  for  the  purpoae  of  exhibiting  photo - 
graoha  therein,  but  there  was  no  apomaoh  to  it  for  the 
publio.  The  appellant's  honm  haa  no  ahop  window 
xrooting  the  London-road,  and  the  structure  served 
the  purpoee  of  a  shop  window.  The  structure  had  been 
ereotod  by  tlic  a]>p>'Ilitnt  without  the  WriUOU  OODBSOt 
of  tlu-  urban  «init«ry  authority. 

An  inforuiation  had  been  preferred  by  John  Storey, 
town  (derlCt  on  behalf  of  the  Urban  Sanitary  Aathority 
of  tke  Borongli  of  Leioester,  against  the  appellant 
under  section  ."J  of  the  Public  Health  (Buildings  in 
Streets)  Act,  18*18,  for  erecting  a  building  beyond 
the  front  main  wall  of  the  house  without  the  \mtt*'n 
oonaeiit  of  the  vrban  aanitasy  authority.  The  iuatiooa 
bad  ewifietad  the  atmllnli  Waw  of  opiniai  unitiis 
atrueture  was  a  "  bnudbig*'  witun  the  meaaiog  of 
section  3  of  the  Act. 

Tuo  justJcee  had  also  convicted  the  appellant  upon 
an  information  for  building  an  addition  to  his  house 
without  the  wiittan  ooBMut  of  tiw  nlMta  andtufy 

(a.)  Baportod  hj  J.  E.  Aldoui,  Bi^i, 

Law. 


authutity,  and  there  was  an  appeal  from  this  ooavio* 
tion.  bat  it  waa  not  aignad,  mad  ia  not  malarial  to 

this  report. 

Section  3  of  the  Act  enacts  that  "  .  .  .  it  shall 
not  be  lawful  in  any  urban  ilistrict  without  the 
written  consent  of  the  urban  authority  to  erect  or 
bring  forward  any  houne  or  building  in  any  straet,  or 
any  part  of  auoh  house  or  buildiiu|,  begronid  the  frioat 
mmn  wall  of  tho  hooae  or  fauilmiig  on  eitiMr  aide 
thereof  in  tto  I 


■A.  F.  P.  nawlin»tit,  for  thi-  !ipj»ellant.  -This  is  not 
a  buildiuff.  The  line  must  Ijc  tlrawn  somewhere.  A 
building  must  be  permanent,  not  a  mere  show  oaW : 
////./« r/  V.  Arfn,,  Uiitrd,     T.  L.  R.  274  ;  St>^,riu 

V.  '  !i>i' lit  I/,  s  W.  11.  Ho;  Slauifhl'-r  v.  Mmior  <</  Siimkr- 
latui,  (M  L.  J.  M.  C.  91,  39  W.  K.  Dir.  ll.i ;  Bmen 
y.  The  Laeut  Beard  for  Health  Iloli/htad,  11  W.  B. 
71 :  .Voir  r.  WiUianu,  40  W.  B.  60.  [1892]  1  Q.  B. 
264. 

Toller,  far  the  respondents. — ^The  object  of  th^ 

stjvtut.'  was  to  have  a  fairly  regular  front  of 
houses.  Uih}<trt  V.  Acton  Local  Itoard  is  diiitiu- 
f^^uinhablc.  That  wtui  a  decision  under  a  bye-law 
which  had  not  for  its  object  praaenrtng  ^  una  of 
housea,  it  waa  aimed  againat  ereottng  new  boildingt. 
This  structure  is  to  be  used  as  long  as  the  owii<»r 
reflid(>s  there,  and  is  faHtt-ntsd  into  the  f^round.  Tin 
court  will  not  interfere  with  the  ibxi.sion  of  thi' 
magistrates  that  this  in  a  building  ;  it  is  a  qui>stinn  Lif 
fact:    Vestn/    "/    St.     Iitorye'i,     Ilaiiuitr-MiHiin  \. 

Sparrowt  12  W.  R.  832 ;  Bourn  v.  Law,  18  W.  B.  610. 
L.  B.  0  £q.  C36 ;  AjdhmfansT.  JiraiBii»  40  J.  P.  661. 

BawKneon  lepilied. 

Pollock,  B.— The  conviction  must  be  oonflnasd. 
No  aothontar  baa  been  cited  that  in  any  way  f ettsts 

us.    In  Hibbert  t.  Acton   Local   Board  there  was 

an  expression  (if  ojiiniciu  that  a  conservatory  attachHl 
to  a  house  was  not  a  building,  but  that  \va.s  on 
the  construction  of  a  bye-law  which  providi><l  fur 
the  aoliditr  of  boildioga  which  should  be  creoted. 
and  picoviaed  ihtft  they  aboold  ^  aolidly  bdh  of 
brick  or  stone.  8ucli  a  provision  if  oonstruod  to  apply 
to  conservatories  would  make  them  U8«ilei>s  and  prevent 
their  being  erected.  That  bye-law  had  a  viry 
different  object  to  this  statute.  The  case  in  which  ■'i 
wooden  movable  pav-box  waa  held  not  to  bs  a 
baildingt  was  deosaed  on  the  ground  of  the  movaUa 
ohsraeter  and  natora  of  the  pay-box.  In  the  present 
case,  the  building  is  not  movable,  but  it.s  object  is  to 
assist  in  the  carrying  on  of  the  business  of  the  photo- 
grapher. 

The  statute  does  not  say  "  house  or  other  bntldiog." 
itia  "  house  or  bdlding,"  and  it  may  weU  eontnn* 

plate  such  a  sf.ruofar»>  as  this  tinless  there  is  soirn^ 
reason  to  the  contrary.  The  Act  was  paastnl  to  jiii- 
vont  the  erection  of  Innldijiffs  iu  such  a  position  as  to 
be  injoriovM  to  the  access  of  light  ami  fresh  air.  One 
has  often  seen  in  urban  diatriots  some  small  erectioa 
in  a  coortyaid,  auch  as  cagea  for  V<»^ng  aninala  or 
birds,  and  tiieae  might  possibly  not  be  bidldingt.  bat 
a  structure  of  tho  <limonsions  of  this  one  niiffht  h*'. 
What  ia  this  particular  tiling  ?  It  is  M  feet  beyoiui 
the  front  of  the  house,  9  fe«t  6  inches  long  by  3  fei^t 
wide,  and  7  ieet  high  ;  there  is  a  door  to  enter  at  one 
end,  and  it  ia  faetraed  to  the  ground.  It  ia  to  be 
there  permanently  for  the  purpose  of  trade.  It  seems 
to  me  that  it  is  of  such  a  nature  that  it  may  properly 
be  oaUadnbuOdlQg. 

Hawkins.  J.— I  think  tihora  would  have  been  a 
good  deal  in  the  argument  addressiKi  to  us  on  behalf 
of  the  apjM'Uant  if  we  had  been  jurors.  My  mind  is 
not  altt^ther  olear  a*  to  whether  this  it  a  boildiiig. 
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Stbe  stractnre  were  larger  and  used  for  taking 
iMoerapht,  I  think  it  would  be  a  building.    But  on 
(ht  wtolr  I  think  it  is  ti  building.     There  may  ho 
dnniiutanoes  where  it  is  quite  impoHsible  as  a  point 
of  hw  Qui  a  strooture  could  be  a  baildinj;.  But 
•tanilMftqiMtionof  fact  whether  it  i»  intended 
to  be  permaiiflBt  so  that  It  oan  he  ft  hnilding,  two 
people  may  tnkc  rliffercnt  views,  iind,  if  so.  the 
qU)«tion  whether  it  is  ji  buildinj?  is  a  tjuestion  of  fact, 
toil  the  magistrat»!H  are  iiivosteu  by  the  Legislature 
vitli  the  power  to  dectda.   They  have  ezerdsed  their 
Sm^Oou.  Am  they  have  jurisdiction  to  determine 
tbp  fact,  and  they  have  determined  it,  we  hftve  no 
jurisdiction  to  review  their  decision. 

Affad  ditmUted. 

Holiaifeors  for  the  appellant,  )for«f  S  Himpum,  for 
hirmM,  fPykes,  li-  Ikn-it,  Leicester. 

Solidtonfor  the  le^oodent.  FiM,  Ritc»,  iCr  Cu., 
tat  Stnrrjf,  ~ 


Aug.  8,  1692. 


Q.  B.  Div.  . 
(LanlGokndge.C.J.,  I 

Bio.  v.  JvmoBB  ov  SnafttY  ahd  Bux.  (o.) 

fViin/oa/  law  ''<■:,  ■  iiiitm  bt/  nuKjintratt — Ajiiiml  tn 
•fwtrUr  M-HKtoii^  iiii  yrouwi  uj  exceaiive  puniahmeitt  - 
I'nfh.  f  -/{'^iHiiidetU  not  appmring — Jtuitdbtitm  of 

jititii-r.i  to  tfiuuth  ronvirtirm. 

.(  ;i'-r<f,i(  u•<t^  'iiiiiuctetl  and  Brntni'til  by  <i  iHUijint r<itf 
f'lr  dl-trriitiiKj  n  fume.      Upon  ht»  ajiptalimj  in  due 

fmrm  to  theeutirt  qf  tptarier  aea$io»»  upon  the  groutui  im/i/ 
fwesifw  fNtniiAmenl,  fA«  prottevUtr  fuUiid  lo  appnir. 
<ii»l  tftr  jufticra  ijiiathed  thf  nmvirtion  altogUhrr, 

IMJ,  that.  Btitrf  the  prmTutttr  failed  in  hia  duty  In 
II  Iduff  rrideiice  xijxni  thf  apptal  in  order  to  ju»ti/y  thr 
Hhtence,  the  jiutica  had  uo  materiah  befort  than  tit 
mMe  them  to  decide  that  any  pnniahineHt  um$  proper, 
nd  that  tiu^  wen  bound  tu  qiuuh  thesenteHce;  mdmat, 
cu,  upon  the  authority  of  K.  c  Vipont,  2  Ihwr.  1163, 
■(  fuin  ;.//../!  \i  i(hi>iif  n  ■oiitrnre  ii'u»  btul,  tht  jtuttket  had 

<  i  i-'iirt,,,,i  h,  i/iuinh  (hr  irholf  amrictioii. 

llule  ;,i.<i  fur  .1  writ  of  certi>jruri  to  briug  up  in  order 
that  it  might  ijuaahed  an  order  of  the  Surrey 
Court  of  Ciaarter  SeaaicMtB  of  the  5th  of  April,  1892, 
(pedung  ft  oonviotion  made  hy  ft  metropolttftn  police 
■igiatrate,  upon  the  groond  tbftt  the  ooort  of  quarter 
MHon  had  no  jurisdiction  to  make  raeh  order.  The 
ground.^  ulli-^iii  for  such  want  of  jurisdiction  were 
tkst  the  noticu  of  appeal  served  upou  the  prosecutor 
Ml  forth  chat  the  ground  of  appeal  was  that  the 
peaUuiMnt  waa  eBeeeahre  onlyf  aaaaoftppoftl  egftin^t 
the  eonnotion  was  before  the  oonrt,  mmU  fiuther, 
that  the  eaid  uotioe  of  aopeel  waa  bad  od  the  iaoe 
'A  it 

The  defendant,  PhUiji  Henry  Bell,  was  oonvictetl 
OB  the  2Ath  of  November,  1891,  of  having  cruelly 
fll-lnBlad  A  bone,  and  was  aentenoed  by  the  magis- 
trate to  fooztean  days*  Impriaonment  with  lumi 
labour. 

The  defendant  duly  served  his  notice  of  appeal, 
which  was,  so  far  as  material,  in  the  following  form  : 
'  Take  notice  that  the  above-named  Philip  Henry 
Bell  intenda  to  eppeal  acainat  the  deciaion  of 
Montagu  wniiftins,  &q.,  who  tUa  day  aentenced 
turn  to  fourt«H?n  days'  iinjiriaonuinnt  for  cruelty  to  a 
hone,  u{>on  tlie  ground  that  the  punishment  is  oxcea- 

vo.)  fieported  by  T.  K.  Colqvhouh  Dill,  hlaq.,  iiar- 


sive.  Dated  this  25th  day  of  November,  1891.  To 
the  chief  clerk  and  to  the  prosecutor,  G.  F.  Bell, 
solicitor  for  the  appelhmt." 

The  appeal  came  on  for  hearing  at  the  January 
Surrey  Sessions,  and  by  consent  of  the  oomiBal  for 
the  partiea  stood  over  to  the  April  aeaaiona. 

At  the  April  aeanoiia  no  one  appaand  on  baball  of 
the  prose<  utor,  and  the  unurt,  upon  the  application 
of  counsel  for  the  defendant,  quashed  the  conviction 
altogether. 

Tm  proaaotttor  then  obtained  this  rnle,  whioh  now 
oane  on  fov  afgnnent. 

Puttand,  Q.C.,  and  Klll^it,  tur  the  defendant,  showed 
oftuae  against  the  rule. — The  whole  caae  waa  befoce 
the  oonrt  of  qimrter  sessions  for  rehearing :  it  was 

therefore  incunib<Mif  upon  the  jtroseeutor  to  iippeur 
in  order  to  prove  tlie  tiMits  which  justitieil  the  coii- 
viction.  Aa  he  did  not  appear  the  court  v.-tin  iKjund 
to  qnaah  tlie  whole  oonviotion:  U.  v.  Pxrdeu,  13 
W.  B.  76,  A  B.  ft  8.  009;  Ex  parte  JIopuHxid,  15 
Q.  B.  121  ;  n.  V.  Th^  Justirt-i  of  Sttrrry,  L.  K.  5 
Q,  B.  4(J6.  is  W.  li.  Dig.  IS  ;  11.  v.  Citantrell,  2d 
W.  R.  707,  L.  R.  10  Q,  B.  587  ,  //.  v.  flu  JvMom^f 
MiddleAejr,  25  W.  R.  510,  2  Q.  B.  D,  'jIG. 

Culam,  for  the  prosecutor,  in  support  of  the  ruin. — 
The  jurisdiction  of  the  court  of  quarter  aeasions  was 
limited  by  the  defendant's  notioe  of  appeaL  That 
notice  stated  the  ground  of  appeal  as  exoeas  of  pun- 
ishment. niiJ  thf  mssions,  therefore,  eould  only 
modify  or  increu.se  the  imnishment.  Tliey  had  uo 
power  to  quash  the  oonviotion  altogot)i>  r,  for  that 
waa  not  aaked  by  the  notioe  of  i^paaL  (.Gave.  J. — 
But  ft  flooviolaon  without  a  sentenoe  ia  bad  upon  the 
authority  of  /?.  v.  I'ijionf,'!  Burr.  11(3.3,  therefore  if 
the  justices  could  not  come  to  the  conclu.sion  that 
any  punishment  was  projK'r,  they  were  obliged  in 
effect  to  quash.]  It  lay  upon  the  defendant  to  show 
that  the  punishment  waa  improper,  and  this  he  did 
not  do.  Besides,  the  notioe  of  appeal  was  bad  for 
not  stating  to  what  court  the  appc^  was  to  be  made : 
n.  V.  Record,, ■  J^;.  .rj...,l.  1.".  Q.  1(170.  This  mis- 
led US  into  thinking  that  the  appeal  was  to  be  to  the 
London  Sessions,  and  was  the  Oftiiae  of  OUT  not  being 
at  the  Surrey  .S^'ssions. 

Lord  CoLKKiiMiK,  C.J. — Our  decision  in  this  case 
must  not  be  taken  ea  amilyii^  m  any  way  to  the 

merits  of  this  case,  for  they  are  not  before  us.  We 
have  to  determine  a  jKiint  of  law,  and  nothing  else. 
In  my  opinion  this  writ  of  >  >  r^'omrj  OOght  not  to  go. 
The  practice  pursued  at  an  appeal  to  quarter  seasiona 
is  thus  laid  down  in  Dickinson's  Quarter  Seaaiona,  p. 
(H2,  "  When  the  appeal  ia  broi^ht  before  the  aaamma 
by  the  proof,  or  on  the  admiaatona  abore-deeoribed  ** 
((■.'.,  prorif  or  uilinission  of  the  service  of  the  notice  of 
ftppwil).  "  ami  is  not  adjourned,  the  leading  counsel  for 
tlie  rcHpondent,  as  Ix-ing  the  party  sustaining  the  orderor 
other  act  complained  of,  opens  his  case  on  the  merits 
and  adducea  evidence  in  aupport  of  it  without  being 
confined  to  the  witnesses  examined  before  the  magis- 
tnites  Ix'low."  Now,  in  this  case  the  prosecutor,  the 
respondent  to  the  appeal,  was  the  i)erson  whu  wisljwi 
to  sustiiin  the)  punishment  which  Lad  been  uwartled 
by  the  magistrate,  and  which  was  undoubtedly  called 
in  question  by  tiie  notioe  of  appeal.  It  was,  there- 
fore, incnmboit  upon  him  to  ap{>ear  in  support  of  the 
J  luii-^luueiit.  The  reason  of  the  practice  is  well 
stated  by  Lord  Kenyon  in  Ji.  v.  ^rvhury,  4  T.  R. 
475,  and  Buller,  J.,  assents  to  his  view,  "  where  the 
ftDpBftl  oomea  on  to  be  heard  naked  and  destitute  of 
eU  evidenee  before  the  court,  tiioae  who  have  done 
the  act  ought  to  establish  the  propriety  of  it  by 
evidence."  On  this  oooaaion,  it  appeajrs  to  me,  the 
rig^tijioUowad.  Ihei 
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have  altered  the  oonviotion  in  the  amoimt  of  the 
ponuhment,  bat  flMieiraaiio  one  to  «iy  eitlier  that 
the  ptmishm(>nt  awarded  was  right  or  what  punish- 
ment would  have  been  right,  therefore  thn  court 
had  nothing  to  go  upon  in  fittfinptinf^  to  aiMflnd  the 
punishment.  Or  they  might  have  quashed  the  een- 
tenco  oltogothor  and  left  the  ooavifltion  standing;  bat 
if  they  Iwd  done  tliat  the  cue  would  have  oooia 
witbin  tbe  deoisioa  in  It.  ▼.  VifHuil,  that  a  oonviotion 
without  a  sontonco  is  hiA.  So  that  if  they  had 
touched  the  conviction  in  tluit  way  they  would  in 
effect  have  quashed  it,  which  is  what  they  havo  in  fact 
done.  The  points  npon  which  this  dednon  rests  ar^ 
teduEiicHl  Ingel  points,  bnt  I  tbinb  they  srf>  founded 
upon  good  nenm  and  substatitial  rf>asons.  In  ray 
Opinion  this  writ  of  rrrfinrari  ought  not  to  go. 

Cave,  J. — I  am  of  tho  samo  opiniou.  I  think, 
whi'n  <)in'  Considers  tho  jmictico  whi'  h  is  oliservod  at 
quarter  sessions,  that  the  magistrates  adopted  the  only 
OOOIM  that  was  open  to  them.  A  conviction  oon- 
aisli  of  tiro  parts — the  verdict  and  the  judgment  or 
sentence,  ana  a  man  may  appeal  against  the  whole 
conWction  or  either  part  of  it.  Hert'  the  defendant 
appealed  against  the  judgment,  not  against  the 
verdict.  At  the  sessions  he  put  himself  right  bv 
pcoring  the  service  of  his  notice  of  appeal,  and  the 
proseontor  did  not  appear. 

Now  upon  Bp])eals  to  this  ooiu-t  the  evidence  whii  li 
was  given  in  the  court  below  is  put  liefore  us,  ihhI  it 
lies  upon  tho  appellant  to  prove  that  thf  judgment  in 
the  court  below  upon  that  evidence  wits  wrong.  Bat 
upon  an  appeal  fnmt  nagistnites  to  quarter  sessions 
toe  oonrfe  ham  bo  eniAuum  at  all  bafon  it  of  what 
passed  in  tbe  oonrt  below,  and  it  cannot  form  a  judg- 
ment iijion  tho  words  of  tho  conviction  itsolf.  Thor»»- 
fore.  wlioro  tho  verdict  is  objected  to  the  resi»ond<'ntji 
have  to  begin  and  prove  the  facets  upon  which  they 
rely,  and  they  are  not  confined  to  matters  which  was 
proved  in  the  oourt  below.  Again,  when  the  adjudi- 
cation and  not  the  verdict  is  appealed  against  the 
court  has  no  materials  upon  which  to  form  an  opinion 
that  this  or  that  sontenro  nntjht  to  hrivc  bi  cn  im- 
posed ;  the  respondents  must  o^stablish  tho  facts  which 
jnitify  the  judgment.  In  this  case  the  respondents 
wan  not  then  to  do  that,  and  the  defendant  naturally 
did  not  attempt  to  show  what  sentanoe  would  have 
boon  right :  he  only  said  that  the  sentence  of  fourteen 
(hiys  was  not  right :  there  was  no  one  who  could 
satisfy  the  justices  that  any  punishment  was  right, 
and,  therefore,  th^  could  only  saj  that  this  adjudi- 
aatioa  was  wrong.  If  they  had  8ui]dy  struck  out  tho 
sentence  the  conviction  would  have  been  bad  ;  and  I 
think  that  the  justices  wore  right  in  going  to  tho  full 
legal  conswjuciices  of  what  they  wn^  Ixmnd  to  do, 
for  if  they  had  taken  away  the  sentence,  the  oonvic- 
t&Kl  ooold  oertainly  have  been  brought  up  to  us  to  be 
qnaabad.  «id  the  jnstioea  only  did  at  oooa  what  it 
would  have  been  noowsaiy  for  «•  to  4o  at  a  later 
atage. 

Rule  iliarhnrfjrtl . 

Solidtor  lor  the  deftmdant,  (/.  F,  Bell. 
-in the proaeentora,  A.  LeaUe. 


Aog.  6^  1891 


ecu.  \ 

(tord  Coleridge,  C.J..  A.  L.  f 
Smith,  L.J.,  Pollock,  B.,  and  i 
Cava  and  Bnica,  JJ.)  / 

ReQ.  v.  WaJTK.  (a.) 

f  'rimtnal  ku0 — Carnal  knowledye  of  girl  utttUr  tlx  ajt 
of  thirtem — Pritotur  infant  uiuler  the  aife  of  fvitrUen 

-  - [luiiiHtriti/ — Pretumfition  uf  law — Crimitml  Imw 
Awnifrntiit  Art,  1  SSo  (1^       Iff  I'i-  f,  ,-.  159^  4. 

A  iiuilr  fttTMiii  iiiiihr  th'  ii'/i  I'J  fiiiirtrrti  ijmrii  u  fft- 
htf  thf  ln»'  tit  lir  i tiriijMihlr  of'  httrin'i  airiiiil 

ti'lijt,  awl  cannot  be  amvirted  Hndcr  eertinu  -i  o/  tkt 
<  'rinunal  Lw  AmtnimiHd  Ael,  1885,  n/  kai^ng  mnal 

Innivlt^lgf  of  a  <jirf  n„'Uf  fhr  nijf  of  thirteen  i/nir*. 

Case  stated  by  Wright,  J.,  on  July  29.  1k92,  si  I 
follows : — 

Knos  Waite,  atrcd  thirteen,  was  con victr-d  before 
at  the  last  assizes  for  the  county  of  Warwick  of  tl)«' 
felony  of  oanial  knowhfige  of  a  girl  under  thirtoeii 
yeaia  of  aga,  namely,  of  eight  yean  of  age.  Tlw) 
ofRmoR  was  fully  proved.  I  passed  sentence  of  twr» 
months'  imprisonment  and  whipping,  but  I  reservo<l 
this  case  on  tho  question  of  law  which  arose  at  the 
triiil  whethi  T  >i  male  of  loss  than  foiirt««en  years  of 
iigii  can  bo  guilty  of  an  offence  against  section  I  »i 
the  Criminal  Law  Amendment  Act. 

See  as  to  ruM : — Jtfg.  v.  ffroombridge,  7  0.  &  P. 
.-)S2 ;  /.V./.  V.  Phifliiui.  SC.  *  P.  IIW,  \  Hale  P.  C 

Ue  is  also  sentenced  to  a  c<mcurront  term  of  im- 
priaonnMnt  for  two  months  upon  an  indictment  for » 
common  aaasnlt  iqpoo  another  girl  of  eaght  years  of 
age.   The  sentence  of  whipping  win  not  he  easeated 

unless  In-fore  the  expiration  n|  tho  two  montiMtlie 
conviction  tor  tht;  felony  i-s  atHrmed  by  the  court. 

If  the  conviction  for  felony  is  wrong,  the  punish- 
ment of  whipping  (which  seems  most  appropriate  to 
such  ca-ses)  Cannot  be  inffietad. 

The  prisoner  was  not  represented. 

Stublnntt  for  the  jMOaecution,  mentioiMd,  in  addition 
to  the  anthoritiea  tefwrel  to  in  tiie  eaae,  S,  v. 

El,hr*hnn\  .1  C.  &  P.  '.m ;  Heg.  v.  nrimilmr,  9  C.  *  P. 
•.m,  2  Moody  C.  C.  122,  I  Hale  P.  C.  25. 

Lord  Oocntmnt,  C.J. — ^Hale  states  the  law  (at  p. 

G30  of  his  Pleas  of  the  Crown)  as  follows : — "  Au 
infant  under  the  age  of  fourteen  years  is  presumed  by 
law  unable  to  commit  a  rape,  and  therefons,  it  seems, 
cannot  be  guilty  uf  it,  and  though  in  other  f^onies 
malUia  mpi^^  icAifnn  in  some  oaaea  aa  hatii  been 
shown,  yet  it  seems  as  to  this  fm  t  the  law  pn^«inmo« 
him  impotent  as  well  fw  wanting  discretion."  Unless 
there  is  ^nn\Q  c  le.ir  reason  for  thinking  that  the 
Criminal  Tjtiw  Amendment  Act,  1885,  has  alt4>re<l  the 
law  in  this  respect,  we  must  hold  that  this  question  is 
governed  by  tne  oommon  law  as  stated  by  Hale  in 
this  ]iassage.    Although,  as  Hale  says,  in  the  oaae  of 
other  f(  lonies  it  may  be  possible  to  show  tbe  existenoe 
of  malic4>  in  an  infant  under  the  age  of  fourteen 
years,  yet  in  the  case  of  rape  the  law  presumes  an 
incapacity  which  is  physical  and  not  mental,  and 
judges  have  very  propeiiy  rrfnaed  to  admit  evidence 
tencung  to  show  that  the  physical  capacity  existed  in 
individual  cases.    There  is  a  prtwmnti'o  /tirf»  which 
eunnot  be  ^ot  over  :  the  law  is  so  lain  down  bv  Hal-', 
and  has  remaine<i  the  same  ever  since  Ixis  time,  and 
thete  is  nothing  in  the  Criminal  I>uw  Amendment  Art 
to  ramove  the  pnaomption.  The  oaae  of  JBi^.  v. 
BrimHam  vt  an  authority  fltal  aa  fialHit  nnder  fotffteen 

(a.)  Reported  by  T.  B.  GOMITBOtm  DnuL,  Esq.,  Bar- 
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jctn  may  upon  an  iudictment  for  rape  bo  uunvicted 
<if  to  aaaault,  Imt  it  does  not  alter  the  law  as  to  a 
ixwTiction  lor  ttfft  or  attempted  rrae.  H«re  there  ii 
so  qacstioii  u  to  Uio  attempt ;  that  did  not  oome  be- 
fore the  jory. 

There  is  the  second  conviction  for  n  common 
issault,  to  which  no  objot-tion  i»  taken  :  that  couvic- 
iiooL  therefordi  stands,  but  the  convictiou  under 
MOOOB  4  nut  lie  qoaahed. 

A.  L.  S^l)^■U,  L.J. — The  autborities  upon  this  point 
an  amfurm  from  the  time  of  Hale  downwards.  This 
coaviction  is  for  the  fall  offance.  no  question  aoiiiig 
M  to  tha  attanpL  Tha  oonviotion  lor  a  oomnion 
aiwilt  k  not  objeeted  to,  tiie  reralt  ii  that  llie 
jjrisoner  must  suffer  the  sentence  of  two  months' 
uuphaonuient  which  has  l^en  im^iost^  for  that 
offeooe,  but  he  cannot  suffer  tho  punishment  of 
to  which  he  waa  senteoced  for  the  gzaver 

twutCK,  B,,  Cats  and  Bbuob,  JJ.,  ooncorred. 

Conviction  under  section  4  0/  the  CVimuMtl  Law 
AiMtidmait  Act,  1885,  i£ua»hed. 

SolieitoriortliapBOMoation,  Solieibtr-  to  the  Trta- 


From  Chan.  Div.  \ 
(liadler,  Bowen,  and  [  Nov.  11. 

A.  L.  Bmi^LJJO  ) 

1%  re  HoYis. 
Hxnras  v.  Hovu.  (a.) 

<7tMnmtee— i\iroI — Recital  in  fill — Note  or  memo- 
rtrndum  in  writitig" — Otatute  0/  Fraud*  (29  Car. 
3,  c  3),  «.  4. 

.1  tefttitor,  being  in  partwrsliip  with  the  (ico  di fi  ud- 
4uU«,  and  hi*  ton  beintf  indthted  to  the  firm,  verbally 
^ftudto  yuaronte*"  such  indebtednets.  Byhif  mil  he 
rented  that  hi*  son  wot  iftdeUed  to  the  firm,  and  that  he 
}ia<( "  yuarunteed  "  the  firm  against  lot*  in  reepeet  of  tuch 
ami  /!'■  <lir'  >f!  t!,ii(  liis  koii  !ih(  ultl  staml  releated 
/rvm  all  p>:rnrHtil  ImbUitif  /or  it,  Jty  a  cwiiViV  he  con- 
Jinned  the  guarttntee," 

Hddf  that,  if  there  wa*  tuch  a  gvarantee  a*  the  4th 
McfMHi  of  the  Statute  of  Fraud*  referred  to  a<  aU,  there 

3  I'fi  Of  vill  iiiid  rudicil  a  snjfiririit  note  Of  tnemo- 
r'lhdiim  in  irritmi/  irithin  (hr  riuaniiuj  of  the  tection  to 
to\e  the  oa*e  out  *>/  the  ojierathn  of  it. 

Semble,  that  a  promiee  to  yajf  made  bj/  a  per*on  to 
Ueudfarui  other*  torn  ffo<  a  guanmUe  at  all  vrUkin  the 
iSlalute  of  Fraud*. 

Ikeieion  of  Kekawich,  J.,  reverted, 

itopcal  frona  a  decision  of  Kekewich,  J. 

1m  qneaUon  wae  whether  a  redtal  ina  will  was  a 
"■^w— it  "note  or  memoraodam  in  writing**  of  a 
puol  marantee  or  indt'uinity  within  the  mTnilring  of 
tb«  4u  section  of  the  Statute  of  Frauds. 

From  February,  1877,  till  his  death  in  Dooember, 
1885,  John  ^eodore  Hojle,  the  testator,  was  a  mem- 
W  of  tha  ftnn  of  Hoyw,  Shqilej,  &  Hoyle^  wluoh 
curried  on  boMnsH  ai  aoliaitora  at  Neweaetle-npon- 
T>-ne. 

From  the-  year  1871  till  his  death  in  September,  1^79, 
KaTile  Bichard  lloyle,  the  testator's  sou,  was  practising 
M  a  aolkitBr  in  Londnm,  and  acted  aa  agant  for  the 

^«.}  Beported  hy  AaxBimLAVBBllCB^Baq.,  Banistar- 
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firm  of  Hoylc,  Shiploy,  &  Hoyle.  He  having  be- 
come indebted  to  bia  father  and  to  the  firm,  it  was 
arranged  that  he  should  execute  and  give  to  hie 
Cither,  J.  T.  Hoylc,  certMn  mortgages  to  secure  the 

amount  duo  from  him  to  his  father  and  the  firm, 
and  that  J.  T.  Hoyle  should  gmirantee  to  the  Urm 
whatovor  baliuice  mi^iit  ultimately  be  found  due  from 
8.  K.  Hoylo  to  thehrni.  Pursuunt  to  the  arrango- 
ment  8.  B.  Hoyle  axocutr^d  and  gave  to  J.  T.  Hoylo 
certain  mortgages,  and  J.  T.  Hoyle  thereupon  ver- 
bally agreed  to  fnuirantoo  to  the  firm  S.  B.  Hoyle's 
indobtodnc^a.  This  guarantee  was  described  in  an 
affidavit  of  the  defcndimt  Joseph  Aynsley  Davidson 
Shipley,  one  of  tho  two  surviving  partners  of  the 
firm,  aa  a  guarantee  "  to  our  laid,  flnn"  of  "  what- 
ever halanoe  loiglit  tdtimatdy  be  found  due  from  the 
said  Ravile  Richard  Hoyle  to  our  said  firm."  In 
the  affidavit  of  tho  defendant  Theodore  Hoyle,  the 
other  surviving  partner,  it  was  desciibfKl  as  a  guaran- 
tee to  "  the  said  Joseph  A^n^^y  Davidson  Shipley 
and  myself  against  any  loss  m  respect  of  the  indebt- 
edness of  my  said  brother  to  our  said  firm,  and  that 
my  father  could  either  pay  tho  amounts  which  mij^t 
be  found  duo  from  my  said  late  brother,  8.  H.  Hoyle, 
or  that  my  father's  account  with  the  firm  should  be 
debited  therewith." 

By  his  will,  dated  the  20th  of  August,  1879.  subie- 
quenfly  to  tiie  guarantee,  3.  T.  Hoyle  ledted  (para- 
graph 14)  that  bia  son.  Savile  Richard  Hoyle,  was 
indebted  to  him  and  to  tliu  firm  of  Hoyle,  Shipley.  & 
Hoyle  in  divers  sums  of  inouoy  for  loans  and  otht  r- 
wise,  and  might  become  furUier  indebted,  and  that 
tba  testator  bad  guaranteed  the  firm  against  loss  in 
respect  of  the  same  indebtedness.  And  he  directed 
that  the  aggregate  amount  of  iatercst  in  which  the 
said  S.  R.  Hoyle  should  be  indebted  at  the  testator's 
death  to  him  alone,  or  to  him  along  with  his  partners 
in  the  said  firm,  should  be  brought  into  hotchpot  in 
ascertaining  the  amount  or  value  of  his  share,  to  be 
held  upon  trust  foir  Us  wife  and  childrsn  under  his 

will,  iitkI  that  the  said  S.  H.  Tloyle  .should  stsnd 
r<'l>'a.st'd  from  all  personal  liahility  lor  or  in  rospect 
of  the  same  debts. 

By  a  codicil  to  his  wiU,  dated  tho  31st  of  August, 
1881,  the  testator  (daiisa  7)  confirmed  tho  guanntee 
mentioned  in  tha  14th  pBO^gn^  of  his  will. 

The  testator  died  on  tba  2«d  of  December,  1885, 
and  his  will  and  codioil  were  dii^  proved  on  the  6th 
of  January,  ISS7. 

The  present  action  was  commenced  for  administra- 
tion of  the  testator's  estate,  the  two  defendants  being 
flie  testator's  execntois  as  well  as  bsing  has  surviving 
co-partners.  TTpon  an  application  mode  by  Annie 
Hanson  Nelson,  who  then  had  the  conduct  of  tho 
at!tiun,  for  the  judge's  opinion  undi  1  m  l  j  'i,  r.  (.0, 
of  the  Rules  of  tho  Supreme  Court,  issG.  un  hifjuiry 
was  ordered,  on  the  12th  of  Aplil,  1892,  on  the  puint 
of  law  whether  the  testator  was  liable  at  his  death 
under  any,  and  what,  guarantees  or  indemnitieB  to 
the  firm  of  which  he  was  a  memWr  in  respect  of  any 
debt  due  to  such  firm  by  Sa^'ile  Richard  Hoyle. 

The  chief  clerk  by  his  certificate  dated  tho  9th  of 
May,  1892,  found  ^at  the  testator  was  liable  under 
his  verbal  guamntee  to  tiie  firm  in  respect  of  the  debt 

due  to  thi'  tinu  from  R.  R.  Hoyle. 

Upon  a  summons  taken  out  to  vary  the  chief  clerk's 
certiticate,  on  the  9th  of  July,  Ix'J'l,  Kekewich,  J., 
being  of  opinion  that  there  was  no  promise  or  note  or 
memoranmnn  is  writing  of  an  agreement  by  the 
testator  to  answer  for  the  debt,  default,  or  misoaixiage 
of  8.  B.  Hoyle  within  the  provisions  of  the  Statute 
of  Frauds,  onitTLsl  that  the  c<Ttificato  \tv  vnrii'd  by 
finding  that  the  defendants  were  not  entitkd  to  tho 
benefit  of  any  such  guarantee  or  indemnity  as  in  tllO 
order  of  the  12th  of  April,  1892,  mention»oU 
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TIm  dilendaats  appealed. 

Renshaw,  Q.C,  and  //.  Grttnmodt  for  the  appel- 
lanta. — (1)  II  there  ia  here  such  a  gwantee  ae  the 
Statute  of  Frands  applies  to,  the  reotal  in  the  wfll  is 

ft  sufficient  iioto  or  memorandum  to  snfisfy  the  stfttut*', 
which  iinK'ly  touches  the  ovidciicc  of  the  lontract, 
not  this  contmct  itsflf  :  Sift  uriyht  v.  Ar<  Jiil'ild,  17 
Q.  B.  103  iper  Erie,  J.,  at  p.  107);  lUirlnr„rth  v. 
Ymtttg,  5  W.  B.  156.  l  Drew.  1  ;  ji>i,€*  t.  Vidi  ria 
Oraeina  D>ch  Co.,  25  W.  E.  W8,  2  Q.  B.  D.  314  » 
Liwh,  J.,  at  bottom  of  p.  3231 :  MiUimjtoH  r.  Thonq- 
fvu,  :i  Tr.  Ch.  Ef-p.  -J^C).  L'j  But  it  waa  not  a 
guarantee  (it  all,  Init  a  priiuary  debt. 

They  also  ri-ferri'd  to  U'il'hs  v.  Ihi.lhnr^  23  W.  1\. 
Ati^,  L.  K.  19  £(1.  19S.  and  ll>//ort/  t.  tkauUy,  i 
Atk.  503. 

TTarmttt^fon,  Q.C,  and  ]l\irr{ni/l"ti,  for  the  i^pond- 
ents. — (1)  There  was  a  debt  owing  from  the  son  to 
the  firm,  and  the  testator  gave  an  indemnity  for  this 
ik'bt ;  the  testator's  debt  was  a  Hocoudarj',  not  a 
primary,  one.  [BoWKX,  LJ'. — Was  it  not  this,  that 
the  teetator  practioaUT  a^  to  his  two  partners,  that, 
if  they  woxud  gira  hia  Mm  time,  and  there  ahould 
eventoaDy  tnra  oat  to  be  a  1oaa»  be  wotdd  indenuuf  y 
the  two  for  that  loss  It  ma  a  promise  to  pstv 
HUth  part  of  the  debt  as  the  fton  should  not  p:iy.  (2) 
There  is  no  Burticit  nt  ijn  iiioraniluin  to  take  it  out  of 
the  statute.  If  the  mattor  had  arisen  in  the  teatator's 
lifeliiaflb  tiie  will  would  have  been  no  endenoe.  It 
•  waa  not  meant  to  be  andi  a  momoiBBdam  aa  the 
atatnte  reqntree.   A  "mHi  ia  an  ambulatory  iDBtmment. 

[LlJfl.I.KY.  J.J. —  V.  Uroir,^.   ]   W.  IL  •22.  VI 

C.  B.  NOl,  shows  plainly  enough  that  the  statute  does 
not  touch  the  contmct,  only  the  evidence  of  the 
contract.]  [Bowen.  L.J.,  referred  to  Luca$  v,  Dkrm, 
:)7  W.  B.  37U,  22  Q.  B.  D.  357.]  It  is  not »  note  or 
memorandum  of  the  same  thing  as  is  shown  to  have 
taken  place  by  parol.  An  entry  in  a  diarj'  may  be 
nHicicnf,  bi't-ausc  tiir-ri'  the  person  making  if  cn-tM 
iiurc  no  othci  niutive  in  doing  so  than  as  evidence  of 
its  truth;  but  it  is  not  so  in  the  case  of  a  will. 
[BowKK,  L.J.— Your  miataka  aeems  to  be  that  you 
inahe  oat  intention  to  have  aomethiug  to  do  with  tiie 
matter ;  it  ii  a  mere  matter  of  eridenoe,  not  of  inten- 
tion.] 

Liin>i.i^,  L.  J. — ^Thi*  case  is  a  carious  one.  The 

testator  was  in  partnership  with  the  defendants,  and 
the  sou  boing  indebted  to  the  Hnu,  and  not  being 
ulile  to  i)ay,  an  arrangement  was  come  to  that  the 
^on  should  place  securities  with  his  father,  and  that 
(he  father  should  guarantee  the  firm  against  the  sou's 
indebtedness.  The  father  having  died,  the  benefit  of 
the  guarantee  is  claimed,  but  the  answer  is  made, 
N'o,  thiTc  is  nn  surticifut  memorandum  to  take  tlio 
ciise  out  of  the  Statute  of  Frauds.  The  fourth  section 
of  that  statute  says  that  "no  action  shall  be  bvooght 
whereby  to  ohaig^  the  defendant  upon  any  special 
promise  to  answer  the  debt,  default,  or  miscarriages 
of  anothrr  ]M  rsoii.  niilrss  the  nerrcr-mint  upon  which 
^uch  action  Khali  \>r  brought,  or  .s<iiuc  im  icioranduni  or 
note  thereof,  Hliail  be  in  writing  :inil  signed  by  the 
party  to  bo  charged  therewitli,  or  Home  other  jwrson 
thereunto  by  him  lawfully  authorized."  That  section 
has  ben  the  subject  of  discussion  for  generations, 
and  the  oonstmction  of  it  has  been  to  a  certain  extent 
settled.  I'or  one  thing,  it  is  sottlcd  that  it  does  not 
touch  the  contract  it.sclf.  it  merely  affects  the  evidence 
of  the  contract.  Leroiix  v.  lirowu  shows  that  plainl}- 
enough.  Again,  the  evidence  in  writing  muat  exist 
littiie  time  of  action  brought:  81'erewrtffht  t.  Arehi- 
Ittilil.  Bearing  these  facts  in  niin'l,  there  is  this 
further  consideration  to  be  remembered,  that  the 
ocoliaot  most  be  audi  a  oontraet  as,  if  it  were  in 


writing,  would  Vx-  v.iliii.    N.iw  supposing  that  the 
present  ccmtract  had  been  one  in  writing,  could  sa 
action  have  been  brou^t  upon  it  at  all?  I  ttiBik  I 
not,  and  for  the  reason,  that  an  action  cannot  ht> 
bn>ught  uiKjn  a  i>romise  made  by  a  man  to  himself 
and  others.     It  the  prmnise  was  nmde  to  the  firm, 
then  the  Statute  of  Frauds  does  not  apply.    Let  us 
look  and  see  what  the  promise  in  the  present  case  ! 
was.   On  the  evidence  it  does  not  appear  to  me  that  ^ 
such  a  guarantae  is  dnoloaed  as  is  wHain  the  Bfastote 
of  Frauds  at  all.    But,  if  it  is,  it  is  sjiid  that  a  recital 
of  a  contract  in  a  will  is  not  a  note  oi-  nieniornuilum 
thereof  within  the  statute.     I  cannot  a-  ,  ••.le  f.>  tliat. 
^\'hether  one  looks  at  it  from  the  point  oi  view  of 
principle,  or  whether  one  scans  the  words  of  the  I 
statute,  I  think  that  aignment  is  eqoally  untsoaUa, 

The  object  of  the  statute,  as  was  exptaiaed  in 
W'l/iirif  V.   I'lttizih;!   and    llaHiit>rtli    v.    Yoi'i,!!.  i« 
to  avoid  p'^rjury  on  tlie  ouo  hand  and  fraud  eii 
the  otiiii.     It   soems   to  me  that   any  document 
signed  as  the  statute  requires  is  sufficient.  It 
we  look  into  decided  eaaea  we  find  that  the  ides 
of  the  contract  need  not  be  preeent  to  the  mind 
of  the  person  making  the  note  or  memorandam. 
AfHdavits  swoni  for  other  puq>oses  have  Imcu  hell 
KutUcient,  and  so  have  all  kinds  of  other  docum>  nts. 
I  cannot  see  why  a  will  should  not  be  sufficient  if  it 
contains  a  note  or  memorandam  of  the  subject- 
matter  in  question.  That  is  my  Tiew  aa  a  matter  of 
law.    The  statement  in  paragraph  14  of  the  will  is  sU 
important.     It  says  this:  [His  lordship  stated  Ihe 
provisions  of  the  paragraph  to  the  ert'ect  set  forth 
above,  and  proceeded : — ]   That  is  as  plain  an  ad- 
luission  aa  poasible,  by  the  testator  that  he  had 
guaranteed  the  firm  against  loss,  and  I  think  it  is 
amply  sufficient  to  take  the  case  out  of  the  statute,  if 
tlie  Statute  of  Frauds  applies  to  it  at  all  ;  but  for  the 
reasons  I  have  given  I  do  not  consider  the  case  comes 
within  It  at  aU,  and  the  appeal  in  eithar  case  must  be 

allowe<i. 

B0WE.N,  L.J. —I  think  tbiSMIpeal  must  be  allon'cd. 
Both  points  must  be  decided  m  favour  of  the  appel- 
lants.  I  think  there  is  here  an  original  promise,  sod 
not  a  guarantee  within  the  Statute  of  Frands ;  bat  if 
it  is  within  the  statute,  I  think  the  n>c  ital  in  the  will 
is  a  sufficient  not«  or  memomndum.    First,  is  the  case 
within  the  statute  ?    In  my  opinion  it  was  an  original 
debt  of  the  testator's,  and'  not  a  guarantee  at  alL  A 
man  eannot,  in  the  eye  of  the  law,  promlae  to  bimsdf 
antl  other  petJple.     AMiat  the  testator  did  was  to 
j)n)mise  to  his  puirtners  in  such  a  way  a,s  to  make  thw 
debt  an  original  one.    A  promise  wliicli  a  man  makes 
with  himself  is  not  within  the  statute.    But  if  it  is,  I 
think  there  is  ample  evidence  to  take  it  out  of  the 
statute.    A  catena  of  cases  down  to  Oibtom 
Ilolhml.  H  W.  B.  86,  L.  R.  1  0.  P.  1.  and  Lucas 
v.  37  W.  R.  .no.  22  (i.  B.  D.  :}.")7,  support 

this  view.  The  court  looks  for  evidence,  not  for 
intention.  The  question  whether  the  xh^tsou  making 
the  evidence  means  it  to  bo  evidence  or  not,  haa 
nothing  to  do  with  it  from  the  point  of  Tiew  ol  the 
statute.  "Whether  it  be  a  letter  to  an  agent  or  to  a 
friend,  or  even  a  letter  from  a  man  to  himself,  pro- 
vided it  be  signed,  it  would  be  sntlii  ient.  if  the  t-enuS 
of  the  contract  can  be  conclusively  pr«>ved  from  it. 
But  the  case  is  to  be  decided,  in  my  view,  on  the^Srst 
ground — i.e.,  that  it  does  not  oonm  within  tlie  atatute 
at  all. 

A.  L.  Smith,  L.J.— There  are  two  points:  (I) 
whether  the  case  comes  within  the  Statute  of  Frands 
at  all,  and  ({^  whether,  if  it  doea,  there  ia  any  anffi- 
cient  note  or  memorandum  to  take  it  oat.  But  it  is 
not  necessary  in  the  \iew  1  take  to  decdde  the  first 
point,  although  I  do  not  wiah  to  be  taken  to  difite  as 
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0  it  from  the  other  Lords  Jvataoes.  On  th«  first 
liaint.  the  qnestum  is  whetiier  the  promise  here  wm 

:iri  ori^rinal  or  a  secondary  one.  It  sccius  to  mo  to 
h-  on  the  border  line,  but  I  will  assuiui"  it  to  be  a 
*\x<ndary  one.  If,  then,  it  is,  a  siH-oudnrj-  promise, 
i«  there  a  suflioient  note  or  memurandutu  in  writing 
ti»  ttke  it  oat  of  the  statute  r  A  letter  written  to 
a  tUid  party  is  suffietont ;  it  has  been  held  that 
,tn  tflUsTit  in  answer  under  urder  14  i«  stiffident; 
ai  entry  niado  in  a  diurj*  is  snftii  lent  upiinst,  though 
uut  in  hkTOUr  of.  the  persuu  niiikiug  it.  The  question 
14  not  one  of  intention ;   but  it  is.  Is  the  iiute  or 

numowMMima  de  facto  drafted  and  signed  by  the 
j«noB  to  be  oharg^ed  ?  In  the  present  case  the  Isot 

f-xi  n-ssly  nx  ited  in  tho  will  :  why  Mi ould  that  not 
>  su^cient It  sei-uis  t<>  mc  tu  be  ample. 

Solicitors  for  the  appellants.  Sash.  Fittd^Jb  WiUttn, 

for  Iloijlf,  Shiiihij.     l[oijU,  Newcastle. 

Solicitors  for  the  respondents,  Pater$on$,  5now, 
■  ' ...  .i:  Kindtft  for  ttatuom,  AWsoa,  d  Mesnardt 
>uaderla&d. 


From  Q.  li.  I»iv.  \ 
,  L  -rd  Esher.  M.K..  and  [  Jttly  22,  1892. 

Boven  and  Kuy,  L.JJ.)  ) 

A$9icrRAzioxi  OxysBAU  Asro  ScusxKEa  &  Co.  r. 
Srr.AMvuir  "  BeaStK  M<HUII8"  CO^  (LnciTKD)  AND 

Bbowxs.  (a.) 

Ski^— Charter-part >j — Cmtraet  o/  carriage — Ext^pUon 

i/  ptrih  of  th'  ata—Ohi;,,atioH  Pt  oongiMe  voyage 
trhtrc  daiiunjt  t»  »Uip  reparubU, 

The  freeption  of  perih  of  the  $ea  eoniaitwd  in  a 

rhu  Her -parti/  will  not  relifvf  tht  ihipr,wi,fr  from  hi» 
t>IKifiitiiin  to  rtnnplftc  thr  voijaij'  l>i/  •  rirrijiii'i  thr  canjo  tu 
tl-  jx^irt  iif  ihiliiiatioii  in  tfif  r/mrt'rcl  ship  if  thv 
•I'l  iioyt  aitunl  h>/  -nr!,  jjerils  it  ca^table  of  repair  within 
n  rntouabie  tiiif     I  >it  a  eott  net  txettdiwf  fA«  milNe  of 

tit  $hip  vhfti  r'piiirr'l. 

This  was  an  appeal  from  the  judgment  of  CullinH, 
J.,  in  an  action  by  the  charterers  against  the  owners 
initiie  master  of  the  otemnshtp  jRcMie  Morris  upon 
two  instruments  signed  by  the  master,  by  which  he 
{>r<>mised  to  pay  to  the  order  of  the  charterers  the 
»ain  of  £124  received  by  him  lor  necessariett,  and  the 
.""um  of  il'2~'2  for  difference  of  freight  and  for  advance 
disbursements  forty»eight  hours  after  arrival  of  his 
Teasel  at  London. 

By  the  charter-party  entered  into  between  the 
pWntifrs  and  the  deftmdants  it  was  agreed  that  'J'ht- 
Btffir  Morrifi  should  proceed  tn  Flume  and  to  one, 
two,  three,  or  four  Adriatic  ports  and  there  load  a 
cargo,  and  proceed  to  a  safe  port  in  tiie  United 
Kingdom  and  deUrer  the  cargo*  unless  prerented 
hy  any  of  the  excepted  perils,  including  perils  of 
the  seii.  The  charterers  nominated  London  as 
t!j-  ftort  of  destination.  In  acc  ordance  with  the 
<  luirter-porty  the  veasel  proceeded  on  her  voyage 
froni  Finme  to  London.  'Whan  near  Gibraltar,  how- 
ever, on  the  2nd  of  March,  she  went  ashore.  A  oon- 
trict  was  made  with  salvors  to  get  the  ship  oiF  at  an 
'-xi>ense  of  forty  per  cent,  of  her  value  when  delivered 
m  Gibraltar.  The  silvurs  got  the  ship  off,  and  re- 
ceived £'2,'.HM  as  their  remuneration.  The  ship  was 
then  temporarilj  npsirsd  at  Gibraltar  at  an  expense 
of  £idO.  Of  the  cargo,  part  had  been  jettisoned,  part 
wssbed  ont,  part  was  damagsd  and  sold  at  Olbmtar 

[■J.]  Bex>ort*Hl  by  JoBir  P.  Xbllor,  E'tc^.,  Banister- 
at-Law.  . 
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under  the  advice  of  surfejoxs,  and  the  remainder  was 
sent  on  to  London  on  two  other  steamers  at  a  cost  of 

£i]i'>.  When  the  temporary  repairs  were  conjpleted, 
on  the  2jth  of  April,  77ip  Betiir  Mfrn*  proceeded 
with  a  cargo  of  espiirto  grass  to  (Jiirst -ti,  near  Liver- 
pool, earning  a  freight  of  £t>72.  At  Liverpool  con- 
siderable sums  were  expended  in  completing  the 
repairs ',  but  it  was  not  proved  that  the  total  expendi- 
ture exceeded  the  value  of  the  ship. 

At  the  trial,  before  Collins,  J.,  without  u  jury,  the 
t  learned  judge  found  that  the  defendants  luigiit  have 
repaire<l  the  shijj  so  as  to  carry  forwanl  a  substantial 
part  of  the  cargo  to  its  destination  in  London  without 
unreasonable  sacrifice  and  without  unreasonable 
delay;  and  he  In  Id  thut  they,  consoquently.  i.> 
not  absolveil  from  (lieir  obligation  under  the  ch:ii  t. t- 
party  to  proceed  with  the  e  irj^o  to  London  ;  that 
ha\'ing,  without  necessity  and  without  the  consent  of 
the  plaintiffs,  broken  up  the  voyage  at  an  inter- 
mediate point,  they  could  not  pray  in  aid  their  own 
act  in  not  proceeding  to  London  as  an  answer  to  the 
action;  ami  tlmf  the  jiliiintifTs  were,  therefmr.  en- 
titled to  the  beiietit  of  till'  defendants'  promise  just  as 
though  the  ship  h:ul  rea  ched  LondOtt  m  faot  (  [18923 
1  U.  B.  d71,  40  W.  B.  Dig.  238). 

Fkom  this  judgment  the  drfendaats  eppealed. 

Bighamt  Q.O.,  and  JSTursf,  for  thedeieadants. 

.Sir  Walter  PhUlimore,  Q.C,  and  Joteph  Wiiiton,  for 
the  plaintifb,  were  not  cadled  upon. 

Lord  EsHER,  M.B. — By  the  charter>party  in  this 
esse  it  was  agr(>ed  that  the  shipowners  would  can-}' 

the  ('argo  offei-ed  by  the  ( linrterers  sufdy  to  a  jmrt  to  be 
nominated  by  the  latter.  The  ehiirterers  <lid  nominate 
a  port — viz.,  Loudon — and  there  was,  therefore,  an 
absolute  contract  on  the  part  of  the  shipowners  to 
carry  the  goods  to  London.  The  dmrter-party 
contained  the  ordinary'  exception  as  to  perils  of  the 
sea.  Tlie  shipowners  did  not  bring  the  cargo  to 
Tvondi  in.  The  que-sti<jn  is  whether  tliey  were  prevented 
by  the  perils  of  the  sea.  The  vessel  took  the  ground 
at  Gibraltar.  If  it  bad  been  iuiposaifale  to  get  her  off, 
obviuusly  she  would  have  besn  Mwented  from 
e<>iit]>leting  her  voyage  by  perils  of  the  sea.  But 
she  WHS  got  olT.  If  again  she  had  been  got  off  at  !i 
place  where  she  could  not  have  been  repaire<l,  or  in 
such  a  cq^dition  that  she  could  not  have  been  re- 
paired within  sndh  a  reasonable  time  as  not  to  break 
the  oontinuitj  beta  can  llie  voyage  before  and  after 
repairs,  and.  therefore,  not  so  as  to  leave  the  voyage 
the  one  specitied  in  the  contract,  she  would  liave  been 
prevented  from  fulfilling  the  contract  by  jh  rils  of  the 
sea.  But  nothing  of  the  sort  happened  here.  The 
vessel  was  at  Gibraltar,  where  it  could  be  repaired. 
It  was  the  sbipownen*  duty  to  repair  if  thsgr  oould 
poMibly  do  so.  That  must  be  a  business  possibOity, 
however,  and.  a.s  Maule,  J.,  says  in  U'  Si  v.  .'<i,iith,  I'J 
L.  J.  C.  P.  22u,  in  matters  of  bu-siness  a  thing  is 
commonly  treated  as  impossible  when  it  is  impractic- 
able, ana  as  impmctioaole  when  it  oannot  be  done 
without  laying  Out  more  money  than  the  tiling  is 
worth.  Ho  goes  on  to  say  that,  according  to  the 
ordinary  measure  which  has  boon  adopted,  repairs  to 
a  ship  are  iiniioxsible  if.  wh<  n  the  ship  is  repaired, 
her  value  will  not  b'j  so  great  as  the  money  expended 
to  put  her  into  repiir.  But  this  vessel  was  in  fact 
repaired  at  Gibraltar  suffioiantly  to  oaiTT  her  to 
Liverpool,  a  longer  distance  than  to  London,  at  a 
cost  of  £7.50,  far  less  than  the  value  of  the  vessel 
when  repaired,  even  after  deducting  the  £2,9<MJ 
salvage  exp-nses  from  that  vnluo.  The  vessel, 
thernore,  could  be  rensixed  at  a  cost  at  which  so 
rsasonable  man  wonid  have  fsiled  to  repair  it. 
OonasqaeBtly  the  owners  were  not  prevented  fsom 
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completing  the  voyage  by  perils  of  the  w  a.  Tliey 
ougat  to  have  brought  tho  cargo  to  London,  and 
they  broke  th«r  contract  by  not  doing  so.  The  case 
is  ft  perfeetly  clear  one.  We  have  nothing  to  do  here 
with  any  question  of  constructive  total  loM,  which 
can  otilv  IU180  where  tho  question  is  mie  of  insurance. 
As  to  duintiges,  the  freight  here  waa  a  lump  sum  ; 
ud  the  effect  nf  that  is  that  if  tho  vessel  arrivefl  with 
aay  part  of  the  cargo  the  shipowner  is  entitled  to 
fh«  lump  freight ;  ont  wiun  the  voyage  is  not 
perfonnod  at  all ,  uikT  the  perfomuinoe  is  not  prevented 
by  perils  of  the  scii,  no  freight  at  all  is  due.  That 
was  the  (■a<e  liero.  Therefore,  whotlic!-  tlio  money 
which  has  be<.'n  advanced  by  the  churterers  to  the 
ma^er  of  the  ship  is  regarded  an  a  mere  loan  or  as 
prepaid  freight  is  immatariaL  If  it  is  regarded  as 
prepaid  freight,  the  freight  has  never  been  flamed,  and 
thij  money  must  be  ivpiiiil.  If  it  is  reparded  as  a 
mere  loan,  it  ha«  Ix'en  advanced  for  jmymenta  which 
the  shipowners  wore  bound  to  make,  for  jiayments, 
eonaeqaentiy,  for  which  the  master  had  authority  to 
borrow.  The  ohartems  are  entitled  to  recover  that 
money  from  the  shipowners.  They  are  also  entitled 
to  rcciover  any  damages  naturally  resulting  from  the 
non -completion  of  the  voyage.  If,  in  consequence  of 
the  goods  being  taken  to  another  port,  the  charterers 
have  not  raosiTed  them,  they  are  entitled  to  their  full 
valne  and  to  aiv  profits  they  would  have  made  on  the 
sale  of  fhem.  The  judgment  at  the  trial  was  quite 
right,  and  this  appeal  fails. 

BOWXX,  XtaJ. — I  am  of  the  siiiuc  opinion.  There 
was  in  fbia  oaM  ft  contract  to  i>erfonn  a  particular 
vovago  imliwn  pnvantKl  bv  perils  of  the  sea,  and  the 
only  exense  made  by  tiie  (ihipowner  for  not  perform- 
ing that  voyage  is  that  she  was  prevented  by  perils  of 
the  sea.  Now  his  vessel  undoubtedly  went  aground, 
and  he  had  then  to  consider  whuthur  he  could  com- 
plete the  voyage.  She  was  bound  to  couiplete  the 
voyage  if  she  could  do  so  at  an  expense  that  waa  not 
unreasonable.  She  was  got  afloat  uid  was  repaired 
in  time  to  have  completed  the  voyage.  As  the  vessd 
was  iu  fact  repaired  and  did  proc»H*(l  npim  u  voyage, 
it  is  clear  that  it  was  not  impossible  for  her  to  do  so, 
that  she  was  not  a  ooDstrootive  total  loss,  therefore, 
and  that  the  performance  of  the  voyaga  oontraoted 
for  was  not  prevented  by  perils  of  the  sea.  In  Mo$t 
V.  .Smi7/i  MhuIo,  J.,  sftvfi :  "Tho  ordinnry  Jiioasure 
which  has  bf<n  !idi)nt«'<l  is,  if  when  the  ship  is 
repaired  her  valiiu  will  not  be  so  groat  as  the  money 
ezpende<l  to  get  her  into  repair,  the  repairs  are, 
practically  speaking,  impossible,  and  the  ship  irre- 
parably (iamaged ;  and  a  ntap  irreparably  damaged  is 
totally  lost."  In  the  samecaseCresswell,  J.,  says : — 
•'  Now,  when  is  a  shipowner  snid  to  be  i)revented  by 
tho  perils  of  the  sea  from  tultilliug  his  contract !' 
Why,  when  the  ship  is  ho  much  damaged  by 
pnus  of  the  sea  as  to  be  rendered  inoapaUe  of  per- 
forming the  Tojrsge.  "Hiat  is  the  case  wnen  perils  of 
tb'!  sea  are  the  only  exception  introduced  into  the 
coatract.  When  a  shij)  has  sustaijied  sea  damage  to 
H  certain  extent,  she  is  not.  thcrefons  inciqiuble  of 
performing  the  voyage  because  she  wants  repairs ; 
otherwise  the  most  casual  injury,  as  the  loss  of  the 
.rudder,  without  wliioh  a  ship  could  not  navigate  in 
safety  a  single  utile,  would  render  her  incapable.  If 
a  ship  sustains  so  much  sea  damage  that  she  cannot 
be  repaired  ;  if  she  is  at  a  pla(  e  wnero  she  cannot  be 
repaired  and  rendered  com|ietent  to  navigate,  then 
she  is  prevented  from  fuliiliuig  the  voyage  by  perils 
«>f  the  sea.  If  the  ship  is  totally  lost,  sunk,  sub- 
merged, destroyed,  she  is  again  prevented  by  perils 
of  tho  sea.  The  courts  have  also  engrafted  tbi.s 
further  qualiii cation,  that,  if  the  owner  can  show  that 
the  damage  sustained  by  the  perils  of  tho  sea  is  so 
great  that  he  oodd  not  prudently  and  reaaonaUybe 


callt  d  n])on  to  repair  tho  damage,  he  is  then  prevcuti^l 
from  f  ulHlling  his  contract  by  perils  of  the  sea,  and 
he  may  treat  such  damage  as  a  total  loss."  In  the 
present  case,  however,  ware  is  no  ouesttion  ss  to 
whether  the  ship  might  not  wasoBsMy  haw  bm 
repaired.  The  repairs  were  aotttslly  done.  Evpii  if 
tho  shipowner  would  have  been  jasnfie<i  in  trfating 
this  sliiji  lis  inc^ijialil''  of  being  repairetl.  he  did  not 
do  so.  He  cannot  say  that  the  ship  was  not  worth 
the  cost  of  repair  after  he  has  repaired.  The 
pletion  of  the  voyage,  therefore,  was  not 

by  perils  of  the  sea ;  and  llie  lump  freight   

paid  in  advance  by  tlit  charterers  to  the  mastpr  x)m< 
be  repaid  by  the  shipowner.    The  appeal  most  )w 


K.\ Y,  L.J. — This  aeliMi  may  be  treated  as  one  by 
tho  charterers  of  a  ship  to  re<  over  damages  from  the 
shipowner  for  non-i ompletion  of  the  vovage  sjk-cifiwl 
in  the  charter-party.  The  defence  is  tkat  the  com- 
pletion of  tlia  Toyage  was  prevented  by  perils  of  th^ 
But  a  voyage  to  a  port  beyond  the  one  spscified 
in  the  charter-party  was  in  fact  completed ;  to  that 
the  voyage  to  the  sj.'  i.lHfd  j>ort  was  not  jin'vent.sl  at 
all.  The  contention  that  the  vessel  might  havt  b->ii 
treated  as  a  constructive  total  loss,  on  the  ground  jt 
the  cost  of  rqtairing  her,  becomes  immaterial  in  view 
of  the  fact  that  she  was  repaired  and  made  a  voyage 
to  Livcqiool.  The  ship  was  taken  from  Gibraltar  to 
LivLTpoul  and  there  u  large  outlay  wa-i  made  upon 
her,  wliicli  tin-  defendants  seek  to  add  to  the  expeiiw* 
incurred  at  Gibraltar  in  order  to  make  o^t  that  thv 
cost  of  repair  was  morc  than  the  value  of  the  ship- 
There  is  no  evidenoe,  however,  that  tiie  total  ezpendi- 
turo  on  the  ship  was  more  thu  its  value.   As  to  the 

otlii  I  ji  iint,  whether  tho  money  borrowed  by  thf 
ma^.ter  fn)nj  the  cliartereis  for  disbursements  is  cou- 
siderixi  as  a  loan  or  as  advanced  freight,  the  ship- 
owner is  bound  to  repay  it.   The  appeal  must  oe 


Appeal  dttmiMed. 

Solicitors  for  the  appellants,  Fidd,  Hmcoe,  A  Co., 
for  Btduont  JFarr,  it-  JSate$on,  Liverpool. 

SolidtocB  for  the  reapondeola,  SUAm,  Seuuden,  A 
atoket. 


Chan.  Div 
Chitty,  J. 
HOOPKR  tr. 


Oct  2S,  2S». 


Yrsatms  CommBS  axd  South  Wales 
Tklbphoke  Co.  (Limited),  (a.) 

Cnmpany — Velnntarff  tmnditig  up — fkde  of  hviiiKa  to 
another  cnmpany—'*  R>'(trga»iaatimi  or  rcronstr ydioii'' 
of  a  OMnjKiivi—Mmniug  of  vwrdt — Companie$  Ad, 
1862  (2.>  i(:  26  i  iV^.  c.  S!»),  ».  161. 

Caiain  dtbtatum  torn  imud  buthe  IV.  Compaui/, 
teeuring  paynmt  tf  priwdpal  in  VSMi,  ami  wdaii»it>9 
coveuaRU  rapedivtly  to  pag  the  aame  in  accordanee  with 

the  conditions  indorsed  iltereon  :  and  in  each  ease  fon- 

ilitiiiii  (1)  "'i*  tliiit  1 1' /'rill  la  III  rompaiii/  utii/hf,  tl/itf 
one  ytar  from  the  tlntr  tlitrtof,  rt'ltm  the  dcbfuturt  h>j 
ijii'iitij  three  vwidhit'  u<iti<(  mid  paijingto  the  hofdtr  £l"j 
fur  every  i'KK)  cajntal  $eeurtd,  with  interest  up  to  the 
dale  t>f  ]ftymettt;  and  condition  (4)  t«M  thai,  **iftke 
i"iii]i<iiit/ rinrDifurri!  to  ^>r  x'oiiiid  up  oth' rifi>r  fhdii  fnr 
t/ir.  jniriiows  (;/   rri.ji/d II i-titimi  or  reao(^trii<ii<iii,"  the 


(u.)  Reported  by  J. 


F.  W^ALEY,  Esq.,  Bar.ister-at- 
Law. 
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^•rlnrijal  thonld  Itimne  {mme<IioUly  payable.  lu  1892 
(A'  IT.  Comfxiny  prorrrtlnl  to  xi  iml  itttlf  up  J'tiV  thr 
yuqw^r  «/  carruiuy  out  ait  agreement  /or  tt$  amalgama- 
/ir  i,  irith  Ike  If.  CompaHtft  an  txMing  tumfony  on  a 

HtM,  that  the  principal  teetirfd  htf  the  debenhtret  fte- 

ir  rrf'  paynlitr  ivhtn  thr  rfnnUttioh  fivr  inirnlivti  up  tuvh 
ritft  vndtr  the  Ath  aiiulitiim,  and  tluit  the  W.  Coinjiany 
ttrt,  tktrt/trre,  entttM  to  jutt/  uff  the  ilehtutiiret  iit  jxtr, 
tnU  intrrut  only  up  to  the  date  o/  the  etmmeucemeut  of 

The  mwting  «f  the  erpretHont  "  reeotubruttion  "  and 

"  Twrt/tmitMon  "  o/a  r.on>pa»jf,  eoMtdertd* 

Motion. 

This  was  a  motion  hj  tb(>  pUviutiiF  to  restrain  the 
^riflon  of  any  nointo  of  the  defendant  company 
•■wmit  the  linkrebolden  without  making  due  pro- 
noonlortbe  fulfilment  to  thi-  jilnintiff  of  tho  whole 
obligatiODS  aud  liabilities  uiniLrtakiii  by  thf  dofend- 
n-'if  l  umpany  to  the  plaintiff  in  tiiiie  dt-VH  iitures  for 
£1U0  each  issued  by  the  defeiiduut  cooipaiiy  to,  and 
thai  held  by,  the  plaintiff. 

Ik  appMxod  that  the  defendant  company  wai  » 
pranndSl  tdepbone  oonipanv,  incorporatisd  m  1894, 
Kith  u  c.ijiitiil  of  i*4(H),00()  ijividnl  into  'J(),0()o  prffft- 
tuo-  nharvs  of  £0  each  and  y»H»,04H)  uidiimry  shim's  of 
i'l  each.  The  defendant  company  had  sub«equcntly 
tHoed  debntam  to  the  amount  of  £60.000  in  all. 
Hie  plaintiir  waa,  aa  itBtod  above,  tha  bolder  of  nine 
dfbwitures  of  the  tlofendant  compiiny  of  £100  enoh. 

The  plaintitr-*  dflx^ntiiros  were  issued  at  didVrcnt 
ihtes  in  the  yi  ,it  l^Mi.  ami  st-crired  iwiymont  of  the 
|triacipal  at  corresponding  dates  in  1890,  with  intei-est 
at  Cm  per  cent  per  annum.  Each  of  them  contained 
a  covenant  to  pay  the  principal  in  aooordance  with 
eotafai  conditiora  ndoreed  thereon  and  for  payment 
'f  interest.  Tlic  important  cntiditions  were  those 
numWred  1  and  4,  the  terms  of  which,  so  far  as 
ntitrrial.  were  as  follows: — 

"1.  Ihia  debentore  is  one  of  a  series  of  debentures 
inwd,  or  about  to  be  inned,  by  the  company,  for 
warinff  principal  moneys  not  exceeding  in  the  aggre- 
mtf  £j().(MH>  .  .  .  subject  to  the  condition  that 
the  company  may  at  any  time  after  the  exjiinition  uf 
one  year  from  the  date  of  any  debenture  redeem 
•oth  debenture  by  giving  three  calendar  months' 
Botiee  to  the  holder  thereof  ci  their  intentaon  to 
ndeem,  and  paying  to  each  kddar  £109  lor  every 
£10(1  ca}>itHl  tecuied,  with  all  intereit  up  to  Uie  day 
payment." 

"  4.  If  the  comjiany  makes  default  for  three 
calendar  mo&tha  in  the  payment  of  any  intereat 
hcrdiy  afonred,  the  r^nnered  bolder  hereof  may  at 

any  time  thereafter,  before  such  interest  is  paid,  call 
io  the  principal  money  hereby  secured  by  notice  in 
^■riting  to  tlie  c'Ojiij>any.  .  .  .  And  in  c  ase  iiny  such 
notice  is  given,  tnen  upon  the  expiration  thereof, 
if  lUe  compattif  omnmeiue*  to  Ite  uwuiMi  up  othertoi«e 
tkoH/er  Uuyurpom  of  rtOrsanitatwn  or  ftt^mr^triu  tion. 
then  on  the  day  of  radi  ooanneDoeiiient  the  principal 
aoney  herebgr  aeoored  aball  beoome  immediately 
paTable." 

In  June,  1 89'i,  a  provi.sional  agreement  was  entered 
into  between  the  defendant  company  and  the  National 
Tdepliaiie  Go.  (Limited)  for  the  sale  to  the  latter 

ttHnpany  of  the  defendant  company's  entire  assets, 
with  certain  specified  exceptions,  in  consideration  of 
th'  tiiu  nt  by  the  National  Telephone  Co.  of  cer- 
tain tbarcs  therein  to  the  defendant  company  or  its 
■nuiiMira  in  exchange  for  shares  in  the  defendant 
mmjfm,  and  also  in  conaideration  of  a  protneion  for 
the  adsango  at  par  of  the  debentnKB  oi  the  defend- 
Mt  company  for  debentures  of  the  Xational  Tele- 
fhoae  Co.,  and  of  a  sum  in  cosh  e^ual  to  the  par 


value  of  ihe  preference  shares  and  debentaree  held 
by  persons  not  consenting  to  exchange. 

The  following  special  resolutions  were  shortly 
afterwaids  duly  passtnl  and  confirmed  at  eXlnKlvd&> 
nary  gemeEal  meetings  of  the  defendant  ooBq«Dy> 
namely: — 

That  the  np^-prnient  .  .  .  expressed  to  be 
made  between  this  eomjiany  and  the  National  Tfle- 
jihone  ('41.  Limited)  for  the  amalgamatiuii  of  the 
two  companies  by  a  transfer  of  the  business  and 
property  of  this  company  Vwith  certain  exceptions)  to 
the  National  Telephone  Co.  (Limited)  be  and  the 
same  is  hereby  approved. 

{'1)  That  with  thr-  vie  w  of  giving  rff.'ot  to  the 
agreement,  and  in  ortler  to  enal  i)le  the  shares  to  be 
allotted  thereunder  as  part  of  the  purchase  con- 
eidemtion  to  be  distributed  among  the  members  of 
this  company,  this  company  be  womMl  up  ^rolantotfly 
under  the  f"<3mp!iiiips  Acts,  and  that  Mr.  Wrlton, 
chartered  accuuutaiit,  1h-  and  he  is  hereby  appointed 

liquidator  fur  the  pur]>oHe  of  winding  vp  its  affairs 

and  distributing  its  property. 

(3)  That  pursuant  to  the  IGlst  section  of  the 
Gocnpaniefl  Act,  1862,  the  liquidator  be,  and  he  is 
hereby  authorised  to  carry  the  said  agreement  into 
i  ff<>ct,  and  to  receive  the  shares  agreed  to  be  allotted 
and  the  cash  payable  thereunder,  and  to  distribute 
the  same  among  the  members  of  this  company, 

The  evidence  showed  that  tho  defendant  company 
was  sotrent  and  prosperons,  and  diat  the  KalM»al 
Telephone  Co.  was  anothr  r  telephone  company  with 
wider  oiicmtions  and  a  linger  capital. 

TliL-  iilumtitr.  in  August.  1S!>2,  received  u  ( in  ular 
from  the  liquidator  stating  that,  under  the  said 
agreement,  the  holders  uf  debenture  stock  {i.e.,  of  the 
defendant  oompany)  had  the  option  of  taking  up 
preference  flhares  of  the  National  Telephone  Co.,  or 
iiiiglit  roeeivo  instead  a  payment  in  citsli  ftjual  to  the 
nominal  or  par  value  of  their  debentures,  and  re- 
questing bini  to  signify  bis  choice  in  the  matter.  A 
majority  of  the  debenture-holders  consented  to  the 
proposed  exchange,  and  the  remainder  accepted  the 
full  ]wr  value  of  their  debentures,  with  the  exception 
of  the  holders  of  debentures  to  the  amount  of  some 
i'l.SdO,  aiuong;8t  wlium  wu.-)  the  plaintiff.  Tho 
iiucstion  raised  by  this  motion,  and  the  only  point  in 
the  action,  was  whether  the  plaintiff  was  entitled,  in 
the  evente  which  had  hi^pened,  to  be  paid  apreminm 
of  £5  per  cent,  on  each  aebentnre,  with  intereet  on 
the  amount  then-by  secured  to  date  of  payment,  or 
was  bound  to  acc«-pt  the  amount  of  the  debenture, 
with  interest  only  up  to  the  date  of  the  commence- 
ment of  the  liquidation.  The  hearing  waa  treated  by 
ooneent  ae  the  trial  of  the  action. 

I'pjuhn,  for  the  plaintiff.-  The  contrart  liy  the  de- 
fendant company  to  pay  a  premium  of  Lo  for  each 
£ltKi  on  redemption  before  189G  is  not  rendered  null 
and  void  by  the  liqoidatioii,  the  whole  toaneaction 
amounting  in  effect  to  a  reorganisation  or  reoonstmo- 
tiou  of  the  defendant  company.  [He  reft  trril  to  tho 
text-writers  mentioned  in  the  judgment.]  MoiCDver. 
if  I  am  wrong  as  to  this,  the  Ist  ami  tth  on- 
ditiooa  are  for  nur  benefit,  and  the  companv  cannot 
wind  itedf  up  under  condition  4  to  my  prejuoioe. 

He  referred  to  the  observations  of  the  judges  in 
Gonrh  V.  /.initioH  limikiin/  AawciatioH,  32  Ch.  D.  41, 
M  W.  K.  Dig.  38,  on  the  effect  of  the  spedal  terms 
of  redemption  in  condition  1. 

Farwell,  Q.C,  and  Kirby,  for  the  defendants. — It 
is  not  n  Meonatruction  of  a  small  company,  where  a 
large  company  swallows  it  np,  as  the  National  Tele- 
phone Oo.  baa  swaUowed  np  oar  oompany.   A  new 

conqmny,  formed  to  rake  over  the  old  company,  is  of 
the  essence  of  reconstruction.    Reorganisation,  like 
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Hii.  Cr.     Boom  v.  Wbsisui  Coutttiss  jun>  South  Waibb  Tomhuoz  Co.  (LranrBD).     Hh.  Ct. 


]!GCOnttraotion»  supposes  the  contiuuaoce  iu  sub^stHiice 
of  the  old  company.  .The  qutistion  i8.  What  is  the 
■ubttanco  of  the  transaction  'r  It  wu  not  a  mere 
form  here ;  what  was  really  intended  WM  a  lale.  Tlw 
text-writers  are  in  our  favour. 
Thflgr  nfteted  alao  to  aeotioii  161  oi  tiie  Aet  of  1662. 

I'l^j'.Jiii,  in  r«;ply,  referred  alto  to  Mr.  Chadwytk 
Hoaley's  book  on  CompMim,  p.  ^8.  [CurrTY,  J.— 
Hr.  Kirby  argues  fliat  them  is  a  known  form  of  re> 

constnii.tion  which  no  lawyor  would  say  is  not  rpoon- 
Htruction,  and  th.it  miiy  \>v  tho  true  view,  though  the 
word  dot's  not  (jt  i  in  in  ;iiiy  Act.  If  the  word  is  not 
used  as  strictly,  it,  at  any  rate.  iuTolvec  something 
which  is  not  out  and  out  nle.]  This  truiwolion  was 
Botaaalfib 

Cmm',  J.  -Thf  (jiiestion  which  I  have  to  decide 
funis  upon  the  true  construction  of  the  4th  condi- 
tion ill  tliese  debentures,  .lud  ptirtiouhirly  on  tho  mean- 
ing of  the  words  "  if  the  coinpany  commences  to  be 
woimd  up  othenrne  than  for  the  purposes  of  re- 
organization or  reooaatmotion."  Tho  debenture  was 
by  the  earlier  conditions  (see  in  particnlar  condition 
ij  not  payable  till  IS^d.  There  is  power  under  con- 
dition 1  for  the  company  to  redeem  on  certain  t<;rms. 
the  chief  of  which  is  payment  of  £10.5  for  every  i'loo 
•eooied.  So  stands  the  contract  apart  from  the  4th 
condition.  The  phuntiff*i  ease  is  that  the  principal 
secured  by  the  fiebenf tires  is  not  now  payable;  the 
defendants'  that  it  bixatm  ]>ayal)lo  when  the  resolu- 
tion for  win<lnivr  up  took  i  fl't  1 1.  A  ?]if  ri:il  resolution 
for  winding  up  was  passed  in  July  last.  At  that  time 
the  company,  far  from  heiog  iiMMT8ot,  WM,  as  far  as 
its  assets  and  business  were  ooneemed,  a  proraefoos 
com  pan  y .  The  resolntion  shows  on  the  ftoe  of  It  that 
the  wiiidinp  iip  was  for  the  purpose  of  carrying  out 
the  uf^ieciiieiit  which  had  been  entered  into  for  the 
unialga  unit  ion  of  the  company  with  the  XationiJ 
Tjelepboue  Company.  I  have  to  look  at  the  substance 
of  the  agnwinent  and  see  whether  this  transaction 
was  an  amalgamation  or  whether  the  transaction  fell 
within  the  words  of  exception  in  the  4th  condition, 
and  was  a  i-oconstniction  "T  i  > .  .r-^  ini/ation  of  the 
company.  On  looking  at  tlic  «Kre»'ineut  I  find  that, 
with  the  exception  of  a  sum  of  cash  and  the  Post- 
master-General's licence,  the  whole  undertaking  of 
the  defendant  oompany  was  agreed  to  be  sold  to  the 
National  Telephone  Co.,  and  the  considi  ration  was 
chicfiy  sliares  of  the  latter  company,  which  were  to  be 
delivered  to  the  liquidator  of  the  defendant  company 
for  distribution  among  its  shareholders.  ^Uis  lord- 
ship then  rcfcrrc<i  to  the  8econd  and  thud  Of  the 
Special  resoluttons  of  the  defendant  oonuianT  for 
giving  effect  to  tho  agreement  and  to  seotum  161  of 
the  Act  of  1HG2,  and  continued  :  — ]  Does  that  trans- 
action fall  within  the  words  "reorganization  or  re- 
construction" in  the  -1th  condition  l'  The  words  in 
question  are  not  words  of  art.  They  have  no 
technical  meaning  in  law. 

Mr.  Upjohn  asks  the  court  to  conmdcr  what  mean- 
ing; a  layman  of  ordinary  understanding  would  give 
to  the  words.  That  would  be  a  dangcmns  coursi>  for 
the  court  to  follow.  I  take  it  that  an  ordinarily 
pndent  member  of  the  pul^  unacquainted  with 
omuNUiy  law  would,  if  he  wen  also  ordinarily 
modest,  Inritaito  before  patting  a  meaning  to  tiieeo 
-words,  batter  course  is  to  reiBr  to  persons 

actjuainted  with  the  subject.  Reference  \rn  made 
in  argument  to  text-writers  on  company  law  who, 
although,  of  course,  not  authorities,  are  nevertheless 
persons  oonversant  with  the  subject,  and  who  have 
made  it  a  qpeeiat  study,  in  order  to  show  in  what 
sense  these  wwdt  are  tuien  by  those  conversant  with 
the  subjeet  Ifr.  Upjohn  bad  to  admit  that  he  eould 


find  no  t»Nt-writci  ■  ii  lOiupany  law  who,  wLm 
writing  on  tlie  recouetruction  of  companies,  ujrs  the 
word  "  reoonstruction "  in  a  sense  which  would 
include  this  transaotion.  It  is  pUia  front  the  fonn  of 
tiie  4th  eondilaon  that  it  eontenpIaCes  rsoenslne* 
tion  after  a  winding  np.  fnclnding  a  vofamt^ 
winding  up. 

What  is  included  in  "reconstruction"  by  persons 
conversant  with  company  law  '!  There  is  one  mode 
of  reconstruction  which  may  perhaps  be  said  to  be 
within  the  strict  sense  of  the  term.  That  is  whea 
there  is  a  winding-up  order,  an  arrangetneut  with 
creditors  sanctioned  by  the  court  under  the  Joint- 
Stock  Companies  Arrangement  Act,  IHTO.  and  tt  stay 
of  the  winding  up,  upon  which  the  old  company, 
baring  zeoonstnicted  itself  according  to  the  snaogs* 
meat,  would  recommence  InnuiesB  and  go  on  aa  the 

old  coinpany.  That  would  certairily  be  reoonstnic- 
tioii  within  the  condition.  Tho  cmpany  would  *till 
continue  to  exist.  Uut  tliat,  and  that  alone,  would 
be  too  narrow  a  meiming  to  give  to  "  recoustructioa" 
here.  The  usual  mode  of  reconstruction  is  when  a 
oompany  resolves  to  wind  itself  np,  and  pBopoassthe 
formation  of  a  new  company,  which  is  to  oonsst  of 
the  old  shareholders,  and  to  tak-  <  v.  r  the  old  nnd«r- 
taking,  the  old  shareholders  receiving  shares  in  tlif 
new  company.  In  that  case  the  old  company  ceases 
to  exist  in  noint  of  law,  and  there  is  in  form  a  $alf 
to  the  members  of  a  new  corporation.  But  the  com- 
pany is  in  substance,  and  may  be  fairly  said  to  be 
reconstructed.  It  may  no  doubt  be  said  that  ther#  is 
no  power  in  sueli  a  rase  to  eompol  dissentii-nl 
members  to  come  in,  but  such  a  scheme  is  not  put  on 
foot  until  it  has  been  ascertained  praetically  that  the 
old  shareholders  will  oome  in. 

Mr.  Fklmer's  wdl-known  book  was  the  fint 
referred  to,  and  it  deals  elaborately  with  recotistru'  - 
tion   ;">th  e<l.,    pp.   iHO-GGO}.     He   uses    the  tenu 
throughout  as  only  ajiplicable  when  a  new  comiwiiiy 
is  started  to  take  over  the  business  of  the  old  com- 
pany, and  he  treats  it  as  osientinl  to  a  scheme  of 
reotnutmction  tiiat  a  new  oompany  should  be  formed. 
The  same  writer,   in   subeequently  dealing  with 
"amalgamation"  (pp.  (>»;i-<>71 ),  includes  under  that 
head  tho  case  of  a  sale  by  a  liijuidating  company  of 
its  assets  to  another  existing  company  for  shares  in 
the  latter  eompai^.  Mr.  W.  F.  Uaaultim  Tentoies 
on  a  definition  of  reoonstraotion  as  a  tnmsfsr  of  the 
undertaking  and  assets  of  one  company  to  a  new 
company  formed  for  the  purpose  ot   acquiring  the 
same  (Manual  of  Company  Law,  p.  iNiO  i.  Recon- 
struction is  mentioned  in  Mr.  BuckU  y'-s  book  as  sale 
and  transfer  of  tlj>  ii.s.'-i'tstoanewcompuny  (Alhed..p. 
3U 1 ) ,  but  that  is  obviously  not  intended  to  be  exalnsve. 
Lindley,  L.J.,  in  his  treatise  says  that  "recon- 
struction dilTers  from  amalgamation  in  that,  as  a  rule, 
there  is  only  one  tninsfcmng  company,  and  the  com- 
pany to  will!  li  the  property  in  question  is  transferred 
IS  practically  the  same  oompanv  with  some  alterations 
initscoustitation"  (Law  of  Companiee,  dth  ed.,  p. 
900);  that  appears  to  me  to  afford  a  due  to  the 
meaning  of  the  word  aa  used  in  a  clause  like  the 
jin'-^ent.    The  question  to  lw>  asked  is,  whether  the 
new  company  is  practically  the  same  as  the  old,  even 
(hough  in  law  it  u  a  eeparato  corporation  ?  According 
to  the  text  writers  reoonstmction  does  not  iaelnde 
amalgamation,  or  a  sale  by  a  company  of  ito  vnder- 
taking  to  another  existing  eomimuy.    I  cannot,  th*^n, 
so  reatl  tiie  4th  condition  as  to  make  the  word  nvou- 
struction  there,  include  this  transaction,    The  clause 
is  for  the  benefit  of  both  parties  to  the  contract,  it  is 
not  unilateral,  and  it  might  have  been  for  the  deben- 
ture-holder's advantage  that  his  debenture  should 
have  become  immediately  payable.   It  may  not  be  so 
in  the  events  which  have  hqiiMBfld,  bat  it  ia  oon* 
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ainVb  fbat  it  miglit  liftve  lieen.   In  my  opinion 

'}-frf- was  not  a  rfC(  iiistrmition. 

Kecrgauiziitiou.  thuu^^h  a  less  lamiliai"  term,  can 
hm  no  wider  meaning  than  reconstruction.  Though 
it  ii  not  ueoesaary  to  express  an  opinion,  I  think  that 
A*  i«D  temis  an  naed  m  altaimtiTe  expresmons. 

The  preset  OMe  u  ^at  of  a  comparatively  small 
ewnpony  joining  with  a  large  coiupany,  and  the 
tmtnt'tiou  might  b»'  compared  with  the  case  of  u 
lugs  railway  company  buying  up  a  uuall  railway 
imfmf  on  terms  that  the  shweboldeni  oi  tbe  aOMU 
MHDtiiy  should  raonre  abaiw  in  tlie  Untger  eomfmj. 
Would  any  reuoiuUe  parson  call  that  a  reoonatrne- 
tion  or  rtorgaiiization  of  the  small  ciiiiiyiaiiy  ?  Tho 
view  I  take  is  that  the  ilefendant  company  has  not 
oDtiergono  reconstruction  or  reorguiiizalioilf  and  tha 
action  must  be  dismisscnl,  with  costs. 

Miiion  rr/tued,  und  actiun  dismiMed. 

8olidtM8  for  fhe  plaintiff,  Woodtwsk,  Rtfland,  A 

Parl--r. 

Solicitors  for  the  defendants,  Aekttrst,  Mvrrit,  Criap, 
JtCo. 


In  re  BaKIXO. 
Jbitne  r.  Baking,  {a.) 

WiU —  Ltasr  —  Rtnt  —  Curtuund  —  Fin'    uii   renewal — 
Liabilitji — 2'rmke4 — Cestui  (|ue  trust— /«coim«  or 


Trusirrs  o/  a  loill  held  n  r- 1.-  iruhle  Ica»'  np'^u  fn'^t  /vr 
•NOCCMiVr  life  teuanU,  with  runnindrrs  <ntr,  and  the  nsiil- 
tmryftnmtat  estate  of  the  testtitor  upon  trust  OUt  <ff  the 
inmu  fo  My .  ail  the  eosi$,  ehafge$,  and  txpamt  of 
eeseMd'a^  (Ac  tnute  of  (A«  wWl,  with  divert  tru«t$  o/tM 
mil!  II'. 

Il'ld,  that  the:  trustees,  ami  iict  (he  lij'r  LnatlU,  VBtre 
f/ir  prrsoits  liable  to  observe  the  cuvrnanti  und  to  paif  the 
nnt  and  outgoinga  tohicJt,  on  the  true  cvtutrnction  of  the 
wiS,  tkoutd  tt  pud  hy  them  out  of  the  iitcotne,  and 
liat  the  fine  and  expenses  of  reiu  ical  »/  the  leate  should 
le  borne  the  beneficiaries  rateably,  according  to  tlieir 
t^fojfwtent  o/ ike  ieaee* 

OdUnating  sumnioaB. 

T.  C.  Baring  liy  his  will  befjiieatlied  to  bis  trustees 

and  executors  [i;>('r  u/ia)  liis  looaeholil  house  in 
Orafton-stn'Ot  uixm  trust  to  permit  his  wife  to  occupy 
the  said  house  during  her  life,  and  thereafter  upon 
tnut  for  his  son  for  me,  with  remainders  over;  and 
he  beqneathed  all  Ins  personal  estate  not  otherwise 
di<Ti^)sed  i.f  hy  his  will  or  any  codicil  to  his  truxtws 
njion  tru'<t  for  sale,  and  out  of  the  net  proceeds  to  pay 
his  funeral  umi  testiimeutary  expenses  aiul  debts  and 
pecuniary  lcgacii.«  and  the  legacy  duty  tboreon,  and 
to  bold  the  residue  upon  trust  for  investment  as 
timciB  mentionad,  and  upon  tnut  out  of  the  income 
ttareof  to  paj  all  the  costs,  charges,  and  expenses  of 
carn,-;ng  into  execution  the  trusts  of  hi-;  will.  The 
t«itator  also  directed  that  the  trustee-s  should  be  en- 
tidcd  to  retain  for  their  own  use  a  commission  on  the 
net  anumnt  of  his  residnaiT  peiaonal  estate  received 
\f  them  m  each  year  alter  dednoting  all  tstae,  taxes, 
tDSnrances.  and  otheroiltgoings  mid  expenses  payable 
by  them  under  any  of  the  trusts  therein  contained. 

The  Graf  ton- street  house  was  held  under  tAvo  lenses 
f<X'a  term  of  sixtv-one  years  at  ground-rents,  and 
ranawwU on paTment  ofa  flne. 


ho«b 
The  testator 


of  the  Ic 


i(  and  OOTO- 


ta>)  Bepoiied  by  Fra>     T  DricA,  Esq.,  Bairister- 

at-Luw. 


nanted  to  indemnify  the  assignor  againsfc  fha  rent  and 

covrnjintfl. 

This  was  an  application  by  the  trustees  and  execu- 
tors asking  whetncr  the  rent,  &c.,  and  expenses  of 
repairing  the  Grafton-street  house  ought  to  be  naid 
by  flie  tenant  for  life  or  hy  the  trosteee,  and,  if  the 

latter,  out  of  what  part  of  the  testator  s  estate,  and 
whether  the  trustees  ought  to  renew  the  leases  vinder 
which  the  said  luniso  was  hehl,  and,  ii  mi,  out  of  what 
part  of  the  estate  the  expenses  of  renewal  ought  to  be 
paid. 

sir  II, •run  Dainj,  Q.('.,  au'l  /<e/i'r  .A  i/,  .  ,  for  the 
a]>pHcants.  Mrs.  Baring,  us  equitable  tenant  for  life, 
sliould  pay  the  rent,  lOpsirs,  and  other  outgoings, 
and  also  the  iines  CD  renewal  of  the  lease :  Trustee 
Act,  1SR8  (.>1  &  52  Yiot.  c.  59),  ss.  10.  11 ;  Aimliey, 
J/itr'Kitrl,  L'S  Boav.  313;  fn  re  ('onrU'r.  <'ul>n\.  Cvnrtier, 
3j  W.  K.  So,  34  Ch.  D.  136 ;  In  re  Fowler,  Fowler 
Odett,  29  W.  B.  801, 16  Oh.  B.  723. 

IlormU,  for  Mrs,  Baring. — Tlic  trustpes  must  pny 
the  rent  and  perfonn  the  covenants  and  repairs  ajid 

¥fty  the  insuiaute  and  rates,  taxes,  and  outgoings, 
his  case  is  goveraed  by  lu  re  Courtier,  Cole*  v. 
Courtier.  There  is  no  direction  in  tbft  will  for  Uxs. 
Baring  to  renew  the  lease :  NifhUnfmle  ▼.  Zowson,  1 
Bto.  Cb.  Cas.  440. 

Bwi^fen  Eady,  for  the  nest  tenant  for  life. 

Zfcimy,  Q.C.,  replied. 

Kr.KEwiCH,  J. — Tlie  testator  has  given  his  houso 
in  <  hafton-street  to  the  trustees  of  his  will  upon  tmst 
to  permit  his  wife  to  occujiy  it  during  her  life,  thus 
making  her  an  equitable  tenant  fur  life.  I  sboold 
have  thought,  but  for  the  case  of  lu  rr  <  'ourtier,  (Me$y. 
Courtier,  that  she,  being  tenant  for  life,  ought  to  keep 
down  those  poiodical  ]>ayments  which  were  necessary 
to  her  occupation.  In  that  case  there  was  an  equit- 
able ^tat4«  for  Ufe  as  hen',  and  the  Court  of  Appeal 
expressed  the  opinion  that  the  tenant  for  life  was 
not  bound  to  do  anything.  Cotton,  L.J,,  says: 
"There  is  no  rule  of  law  lhat  the  tenant  for 
life  is  bound  to  do  these  repairs  out  of  the 
rents  and  profits,"  the  repairs  beinjj  necessary  in 
order  to  peiiorni  tlie  covenants  in  tlie  Ic.ise.  The 
case  derivos  additional  weight  because  the  appelhints 
relied  on  In  re.  Fowhr,  FoiHrr  v.  Udell,  and  all  the 
Lords  Justioas  '^'t*^"g"'f*'*^  thatosse  on  ^  gnnuid 
that  it  was  not  intended  to  deoide  questtons  liatween 
the  tenant  for  life  and  remaindermen,  as  wastheoase 
in  the  one  before  them. 

I  think,  tlierefore,  that  MtS.  Baring,  while  tenant 
for  life,  is  under  no  obligation  to  do  any  of  those 
things  which  the  trosteee  as  lessees  (whether  under 
direct  covenant  or  not  is  immaterial)  are  liable  to  do 
in  order  to  maintain  the  property.  If  she  is  not 
bound  to  do  that,  still  less  is  she  Imund  to  pay  any 
fines  for  renewals,  which  is  a  different  matter.  It  is 
an  d  foriiori  cose.  Similarly,  if  she  is  not  liable,  the 
next  tenant  for  life,  having  a  like  gift»  is  also  not 
liable. 

I'nder  these  circnnist.ancf"^  are  the  trustees  liable'"' 
1  am  not  celled  ujKin  to  decide  this  question,  as  the 
trustees  merely  want  to  know  what  they  ought  to 
pay.  I  think  there  is  an  indication  on  the  wul  that 
income  charges  are  to  be  paid  out  of  income,  and  that 
so  completely  accords  with  what  I  think  is  right  on 
general  principles  that  1  hold  such  was  the  testator's 
intention.  He  direi'ts  his  whole  residuary  personal 
estate  to  bo  got  in  and  converted,  and  then  out  of  the 
net  procee<ls  his  funeral  and  testamentary  expenses, 
debts,  legacies,  and  Vamof  dntj  to  be  paid.  After 
that  the  resldae  is  to  ne  held  on  trail  out  of  fhe 


to  pay  all  the  costs,  charges,  and  expenses  of 
oanying  into  execution  the  trusts  of  tlM  wilL  Ihia 
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Hion  Court. 


PaXTOX  r.  BaIRD. 


Hios  CorKT. 


must  rffur  to  thoH«costH,  chargtM,  and  expenaei  which 
will  be  of  H  periodical  though  variable  character.  I 
tlunk,  tharafoce,  I  have  a  distiiiot  imKoMiqn  that 
^hflM  {nconie  oliargei  iniut  ocmie  out  of  inoonio,  aod 

tliat  scH^nis  to  me  to  be  right  on  priTiciple.  an<i  not 
liiat  tlu  s<'  moneys  should  be  paid  out  nf  the  ".r^ois  of 
tlie  trust  estate. 

As  regards  the  renewal,  once  in  fourteen  years  the 
obl^ataon  arises  of  renewing  the  lease,  and  there  is  a 
considerable  sum  to  pay.  That  ought  to  be  dis- 
tributed orer  the  estate  according  to  the  enjoyment 
of  the  estate — that  is,  the  persons  who  hayo  the 
enjoyment  ought  to  bear  the  bordeu  in  proportion  to 
tliat  charge.  That  ought  to  be  Moerteined  by  «n 
•Ofenarial  valuation. 

SoUoitors,  Jt.  T.  Wragf] ;  Markby,  SUivart,  A  Co. 


Hot.  24. 


Q.  B.  Div. 
(I<oid  Coleridge,  C. J.,  , 
'  ■adWilla.J.;  ) 

I'axtox  v.  Baiiu).  ((I.) 

J'ractice — Writ — S facially  -  indorsed  writ — Appearance 
—Amen3ineiU  of  iiulorstiiHiit—SinnTnous /or  jitdg$aetU 
—R.  S.  a,  18S3,  ord.  a,  r.  6 ;  ord.  14,  r.  1. 

.1  plaintiff  comvteiiced  an  action  by  tfri  imj  ufxni  the 
tir/rndiiiit  II  writ  iudorsfd  n.-llh  it  claim  far  a  ^iim  of 
money  lent,  and /or  interett  in  the  nature  uj'  ttnUquidated 
dainagea.  Tk9  4i^kndani  entered  an  appearance  to  this 
writ.  On  a  mmmmm/or  judgmaU  vmer  ord.  14,  r.  1, 
VfwtmJUHonal  leave  i»  d^fknd  gruTtttd.  The  pta  iuti  ij 
then  b)/  leave  amendtd  Jnif  iiidor-ntT  u'  hi/  »lrik'iiig  nut  tlit 
claim  fvr  iutcrest,  90  tu  to  make  hit-  >vrit  specially  in- 
dorsed within  ord.  3,  r.  6,  and  after  war  d-n  obtttined  leave  to 
enter  final  jtidyment  upon  a  new  »ummoa>  umler  ord.  14, 
r.  I. 

Held,  tliat  the  defendant's  appearance  to  the  original 
varit  mutt  ttand  as  an  api>e<trance  to  the  amended  writ, 
and  that,  the  deffinlaiil  huriiii/  upp'HT'il  ti>  a  Hpn  iaUij- 
indotwed  writ,  the  munUr  liad  /iiriiiilictii'H  in  yirt  Irarr  to 
tider  final  Judgment. 

Qumj  «.  8maU.  2  Q.  B.  684,  40  W.  h.  Dig. 

192,  ditcumed. 

Appeal  from  chambers. 

The  writ  of  sinanioiu  in  this  action,  issued  on  the 
24fh  of  September,  189S,  wee  imdoraed  as  fbllowt: — 

"  The  plaintiffs  claim  i«  £673  lis.  Id.,  baJaiue  lor 
monoy  lent  and  intwest. 

Patticnlen.  £  s.  d. 

1890,  8ept.  2b,  to  cash     .  .   800  0  0 

Interest  on  £800,  Sept.  'lb,  1890, 

to  Doc.      IMU),      daye  tH 

£6  per  cent.  |)er  aiiuum  .       .      12  lu  1 

Interest  on  £702,  Jan.  1,  1891, 
to  Sept.  30,  1891,  273  day*  at 
£6  per  cent,  per  annum  .      .     82   3  5 

Interest  on  £593  los..  Oct.  1. 
1891,  to  Srat.  24,  1892,  3o8 
days  :it  £6  per  cent,  per 
annum  .      .      *      .      .     35  0  7 


Ciedit. 
1890^  Doc.  31,  by 
oneooouni  . 
1891,  90, 


£  8.  d. 

98   U  U 

loe  5  0 


879  19  1 


204  0 


Balance  .      .  675  14  1 

(a.)  Bcportad  by  T.  B.  Colquhouk  Dill,  Bar- 
xieter-at-lAw. 


The  plaintiff  also  cluiins  interest  at  the  rate  of  £(> 

per  cent,  per  annum  on  £b\)b  los.,  pirt  of  the  ebove 
amount,  from  the  date  of  the  writ  until  pnynMot  or 
judgment.** 

On  October  21.  on  the  i)laintifrs  summons  for 
judgment  under  ord.  14,  r.  1,  uQcouditional  leave  to 
defend  WM  gnnted.  Tliat  order  wm  nefer  ^paaled 
from. 

The  plaintiff  then  applied  in  chambers  for  leave  to- 
amend  the  indonement  on  ttie  writ,  and  on  November 
1  the  master  ordered :  "  That  the  plaxntifF  be  at  liberty 

to  amend  the  writ  of  summons  in  this  action  and 
the  copy  thereof  tiled  at  the  Central  Office  by  striking 
out  the  claim  for  interest  in  the  indorsement  of  claim 
on  the  Mid  writ,  and  nibetitating  £695  15s.  for  tho 
figures  £675  14*.  Id.,  and  strflmiif  oat  tiie  ^nrea 
£sTn  19s.  Id.  And  it  is  ordered  that  the  iippf*anmfv» 
entered  ht-rrin  by  tho  defendant  clf<  stand  us  au 
appearance  to  tlic  SLiiil  writ  as  amendi-d,  and  tli;it 
tne  writ  and  other  documents  herein  alrea^ly  served 
be  taken  as  amended  accordingly,  and  that  the  oosta 
of  and  oocaaoaed  by  tibe  amendment,  and  this  appli* 
cation  be  detendanrs  in  any  event.** 

This  (irdcr  was  not  uppo.iled  from. 

The  plaintiff  then  took  out  a  new  summons  for 
jud^nnent  under  ord.  14,  r.  1,  and  on  November  12^ 
the  master  gave  leave  to  enter  final  judgment  for  the 
omoont  inaorsed  on  the  writ  as  amended,  and  on 
N'oveniber  17  Charles,  J.,  in  diambers,  oouflxmed 
the  decision  of  the  master. 

Kom  that  oidir  tiie  defendant  now  nppeeled. 

/•'.  M.  Abrahams,  for  the  dofondant.  A  rdaintifT 
cannot  obtain  judgment  under  onlcr  14  unless  his 
writ  was  in  the  first  instance  specially  indorsed  under 
ord.  3,  r.  6:  Qurnen  v.  Small,  [1891]  2  Q.  B.  584, 
40  W.  B.  Di^.  192.  Vol  tbit  case  the  writ  to  which 
the  defendant  nppe.ired  was  not  specially  indorsed, 
and  he  had  u  rijErht  to  defend  the  action :  moreover, 
he  was  given  un<  onditional  leave  to  defend  by  the- 
order  of  the  'Jlst  of  October,  which  ord  it  still  stands. 
This  right  cannot  be  taken  away  by  the  sub8e<iuent 
amendment  of  the  indorsement.  The  defendant'a 
ap7»ear8noe  to  tile  original  writ  cannot  be  taken  to  be 
an  appearance  to  the  amended  writ,  and  the  master's, 
order  to  that  effect  of  the  Ist  of  November  was  made- 
withont  jnxie^Mion. 

WUlet  Chitty,  for  the  plaintiff.— This  point  was  left 
open  by  the  decision  in  Onrmij  v.  Small.  The  amend- 
ment cured  the  original  d<-foct  in  our  writ.  After  the 
ortler  of  the  1st  of  November  (which  has  not  been 
ai){>ealed  from)  had  bean  made,  there  was  a  specially- 


indorsed  writ  and  an  upeaiance  to  it  by  the  defend- 
ant, and  that  is  all  that  is  neoessaty  to  bring  tiie  caoe- 

within  ord.  14,  r.  1.  Tliat  rule  does  not  say  that  the- 
writ  must  be  s|>ecially  indorsed  in  the  first  instanoo. 
The  defendant's  appearance  boMs  gOOd  M  an  appear- 
ance to  tho  amended  writ. 

Abrahams  replied. 

T>ord  CoLERimx.  CJ.— It  seems  to  me  that  €b» 

point  which  is  mis<Hl  in  this  ca.<ie  has  never  yrt  com© 
under  decision.  It  has.  however,  been  noticed  in 
Oumejf  v.  Small,  and  in  that  case  my  learned  brother 
has  «ni«Bsed  hie  view  upon  it,  and  Charles,  J.,  who 
made  the  order  now  uider  appml,  concurred  in  lu» 
jiidf^nenf .  Tlu'  point  taken  is  highly  technical,  but 
1  do  not  any  that  it  is  therefore  not  entitled  to  succeed, 
for  the  procedure  under  order  M  n  <juiri:>  to  be  care- 
fully watched.  Before  that  order  can  apply,  there- 
must  be  a  writ  spedelly  indorsed  under  ord.  3,  r.  6» 
In  this  case  there  was  no  special  indotMOUnt  in  th» 
first  instance.  The  defendant  appeared  to  <be  writ, 
and  upon  a  summons  for  jti  Ig-mont  being  taken  out 
under  order  14  unconditional  leave  to  defend  wa& 
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granted.    Tlio  jiluintiff  tlu  n  obtained  leavo  to  amend 
bis  writ  SCI  as  to  make  it  a  specially-indorsed  writ :  it 
is  said  that  that  amendment  makes  it  a  specially- 
indaned  writ  from  the  beginniog,  and  I  think* 
some  liMitstion,  that  fut  irfll  do.  The 
rul«  do  not  any  that  it  is  necessary  to  have  ti  new 
appearance  to  an  amended  writ,  and  I  think  that  for 
the  pury>ose  of  doing  substantial  justice  we  may  meet 
the  technical  objectioin  hy  saying  that  the  orixiiial 
^feaianoe  still  stands  after  the  writ  has  lean 
anoided.    It  follows  that  the  defendant  here  has 
appeared  to  a  writ  of  summoos  specially  indorsed: 
tbt  refore.  Older  14  spplievt       tlus  nppeu  mnat  be 
dismissed. 

Wills,  J. — I  am  glad  to  be  able  to  come  to  the 
vuue  opinion,  for  to  hold  the  contrary  would  merely 
throw  farther  costs  upon  the  parties.   As  a  par^  to 
the  decision  in  Onrney  T.  Smalt  I  may  say  lint  I 
think  that  that  decision  was  right  and  is  not  inoon> 
nstent  with  what  wo  are  deciding  now.    The  sub- 
.ttance  of  that  d«!cLsion  is  that  thi'  jiluintitt'  must  have 
bis  tackle  in  ordw  before  he  taken  out  a  summons 
unds  order  14.  I  can  see  no  difference  either  in  policy, 
joitio*,  or  flood  aenM  lor  aqrinc  that  wImb  the 
mdanemont  mu  been  attended  before  the  ennunoiis 
for  judgment  has  been  taken  out  so  as  to  make  the 
writ  *'  specially  indorsed  "  within  ord.     r.  ({,  order  14 
will  not  apply.    Therefore,  I  think  that  instead  of 
hniog  a  new  writ  and  a  new  appearance  to  it,  the 
eldappeamnoa  ataadsaa  an  appearance  to  the  amended 
nit.   In  ooming  to  this  decision  I  have  purposely 
smo  no  effect  to  the  words  in  the  master's  onier  of 
'l-y  l<t  of  November  directing  that  the  uppeaniuce 
shall  stand — I  doubt  whether  they  would  be-  operative 
~AlB±  I  tliiiik  that  flie  ^pearance  does  stand,  and  is 
SB  anpeanaioe  to  a  neemUy^ndoned  writ.  I  am 
forliBBd  in  tins  condunon  by  the  lact  that  the  order 
spipealed  from  was  made  by  Charles,  J.,  who  wiis  hIso 
»  party  to  the  decision  in  (hirnry  v.  Small.  The 
proper  order  as  to  the  costs  of  the  proceedings  before 
ameodment  fhoold  be  made,  and  then  juatioe  will  be 
doaa  to  all  and  we  shall  avoid  the  ehame  of  having  to 
s»y  that  an  unnaturally  narrow  construction  must  be 
firen  to  the  word  "appear"  in  ord.  14,  r.  1,  and 
ad  iitioual  and  nuncoenaiy  aipeniee  mnat  thmbj  be 
iacurred. 

Afftal  tUetaUted, 

flobeiton  for  the  appelkot,  Mair  Jb  QirUng. 
floBdtoia  fi>r  'Uio  re^ondHit,  V<9ient  A,  Afjfiin, 


m  BANKBITFTCfr. 

a  B.  Div.  1 
(Vaoghan  Williams  f  Nov.  K. 

Wwrigiit,  jj.)  ) 

/it  re  PoLLITT. 
Ex  parte  MnroB.  (u.) 

Bnirujiicy — Costs  of  toticUor — Payment  hy  <hhtor  to 
tUieUor  to  tecure  Am  servioes  tn  onparing  baiauce- 
thd  amd  eaOing  meting  of  eredUort—ExmOion  vf 
dBSd  ef  aittgnment  by  debtor — Aft  of  hankniptcy — 
Bij^     ttuelee  hi  batikruptcy  to  rrpuyment. 

Tfte  dOtor,  who  wa»  then  indeUed  to  Me  mUkUwr  in 
^nemnf  £40,  coiutdted  the  aolinUir  to  his  position, 
^      rteult  that  it  teas  rt»oh'td  tiuit  <i  Mmce-aheft 

lii'/'ld  hr  prrjiartd  and  a  incrtiit;/  !■/  fl,r  cmliidrn  rnUtd. 
Tht  nJtrititr  dfrliu'd  fo  art  fitr  tin  drhfur  on  i  redit,  and 

[•*.)  Beported  by  C.  F.  Moakbu^  Es^.,  Barrister-at- 

Imw, 
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fa  sum  (>/*  £lo  vrm  arcnrdtiii/li/  ]Mtiil  bi/  /!if  ih  btor  to  tlif 
solicitor  to  secure  his  servires  in  t/ie  inatirr.  After 

Isrrvices  to  the  emount  of  about  £3  had  beeii  rendered^  the' 
debtor  committed  nn  act  o/  batikruptcy  bg  exeeuUnffa 
deed  of  futiffnmeiit  for  the  benefit  of  hu  ereJ^lore,  andt 
I'll  fhr  iipjilintkm  of  the  official  vfceiver  a*  trustee  in  the. 
iniiikriij'tcii,  the  counti/  court  jiidffe  refused  to  alloiv  the 
sidicitor  to  retain  the  Uilnnce  of  £\'l  in  respect  of  services 
rendered  after  euch  act  of  bankruftcy,  and  directed  him 
to  hand  it  over  to  the  trailee. 

Held,  that  the  eireumstanees  under  which  the  paymad 
by  the  debtor  to  the  solicitor  teas  vxade  did  not  create  a 
necessity  such  as  iroiild  (in'sf  in  t!ic  cit^t  if  a  fHtyment 
to  defend  a  debtor  from  a  bankru^cy  petition  which 
had  been  presented  ayuinet  hiatt  and  wat  the  solicitor  ivaa 
not  entitled  to  retain  the  money  in  fOjfment  /or  services 
rendered  after  the  act  of  bankruptcy  woe  eonmlUed. 

Aj.pinl  from  an  order  of  his  H-nuur  Judge  Hoy  wood 
in  the  County  Coiirt  of  Manchester*  br  whush  he 
directed  the  appelant  to  pay  to  tiie  ofldai  reeelTer  as- 

trustee  in  the  bankruptcy  the  sum  of  £\'2  3s.  4d. 

The  tippelluut,  Mr.  1*.  S.  Minor,  was  a  solicitoi-, 
and  had  acted  in  that  capat^ity  for  the  di  htor,  who  i?i 
December,  18'J1,  was  indebted  to  him  in  a  sum  of  £40 
for  costs. 

On  December  11,  1891.  the  debtor  called  on  the 
appellant  for  the  purpose  of  putting  his  affairs  before 

him,  with  the  result  that  it  was  dwiued  that  a  balance- 
sheet  should  be  prepared  and  a  meeting  of  the  credi- 
tors called. 

Under  the  drcnnwtancee  tibe  appellant  declined  to 
act  for  the  debtor  on  eredit  and  unlees  the  costs 

which  would  hdvp  to  l>e  incurred  in  the  matter  were 
secured  to  him,  and  consequently  on  Deceiuber  12, 
isDi,  the  debtor  paid  to  the  appellant  Uia  nun 
of  £10. 

On  that  day  the  debtor  executed  a  deed  of  anign- 
ment  for  the  benefit  of  his  creditors,  which  oonstitttted 
the  aot  of  bankruptcy  alleged  in  the  petition  whiob 

was  afterwards  pre^>euted  again.st  him,  and  on  the 
application  of  the  uiiicial  receiver  as  trustcH)  in  the 
bankru2)tcy  the  county  court  judge  directed  the 
appellant  to  pay  over  the  earn  of  £12  (is.  4d.,  whidi 
he  claimed  to  retam  in  respeot  of  eerfioBS  rendered 
aft'T  the  act  of  bankruptcy  nad  been  committed,  and 
only  allowed  the  balance  of  £'J  IGs.  Hd.  costs  incurred 
before  that  date. 

Herbert  £eedt  Q»C^  and  £UksamuMi»  for  the  apneUaat. 
—The  case  ii  one  of  very  great  impOTtanoe  to  soHdton. 

If  a  debtor  who  wishes  to  consult  his  solicitor  as  to 
bis  affairs  and  the  advisability  ot  chilling  his  creditors 
together  cannot  pay  him  money  for  services  which 
the  solicitor  can  retain,  a  man  will  be  predudsd  irooi 
obtaining  any  assistance.  The  case  really  IsUs  witUn 
the  principle  laid  down  in  In  re  Sinclair,  Ex  parte 
Payne,  15  Q.  B.  D.  016,  34  W.  R.  Dig.  19.  where  it 
was  held  that  nn-ncy  ]>iiid  by  li  debtor  to  his  solicitor 
to  oppose  a  petition  could  he  rctainod.  After  the  £li 
was  paid  work  was  done  hy  the  soUoitor  more  than 
suffiuent  to  exhaust  the  whiole  of  that  sum.  Further, 
the  solicitor  is  entitled  to  retain  the  money  in  any 
pvrnt  as  a  set-off  to  the  old  debt  of  £40  which  was 
ow»  d  him  by  the  debtor.  At  the  commencement  of 
the  bankruptcy  there  was  such  a  dealing  between  Hut 
imrties  as  to  entitle  the  appellant  to  a  set-off. 

Muir  Mfu'keuzie,  for  the  ofticial  receiver.-  Tlie  courts 
have  expressed  the  opinion  that  the  d»'<!ision  lu  /;.  ;  <• 
Sinclair,  Kx  parte  Payne,  ought  not  to  be  extended: 
In  re  SiHichnan,  Kx  parte  May,  38  W.  R.  868,  4OT, 
7  Morrf  U's  Bankruptcy  Cases,  100.  This  money  was 
not  paid  by  the  bfuikrupt  to  resist  proceedings,  but 
to  oiiahlfl  him  to  commit  an  act  of  bankni|>t<;y.  The 
contention  as  to  set-off  is  really  decided  by  Htunwrt  v. 
Cua^iettt  40  W.  B.  101,  [1882]  1  a  B.  314. 


PAXxmr  V.  Baibd.— Iv  bb  Foluit. 
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Yavohan  Williams,  J. — I  am  of  opinion  that  ibis 
appmlmuRtbedismissed.  Thematerialiactsof  this  case 
are  that  the  bankrupt,  beinf^  in  diffictiltie«,  conmilted 
his  solicitor.    Atthi-  time  he  consulted  his  solicitor  he 
was  indebted  to  bin  solicitor  in  i'4U  for  costs.  His 
solicitor  says,  "  I  Khali  not  go  on  unless  yoa  pay  me 
for  tbo  wodL  I  am  about  to  do."    It  is  oommon 
.xromid tiiat tiie  solicitor  made  no  bargain  forirork 
ne  had  alrctuly  done.    All  that  was  done  was  n 
deposit  to  9<'<  lire  payment  for  future  services.  This 
money  WHS  deposited  on  thf  I'Jth  of  Doceniber,  and 
after  the  money  had  been  deposited  it  is  csommon 
groond  that  a  few  services  were  rendered,  which 
accounts  for  the  difference  between  £15  ud  the 
£12  •if.  -id.,  the  money  in  difipiite  on  the  offloial 
receiver's  motion.    After  services*  had  been  rendered 
to  that  amount  the  bankrupt  committed  the  act  of 
baskruptcv  on  which  the  petition  was  based.  He 
■ariguea  the  whole  of  his  property  for  the  benefit  of 
•Us  creditors,  and  <3ie  result  was  that  he  was  made 
banlmipt.  Subsequently  to  the  urt  of  bankniptcy,  and 
with  full  knowledge  of   it,  tlie  nolicitor  rendered 
further  services  to  an  extent  which,  apart  from  any 
■  Question   of   taxation,    exceeded   the   balance  of 
£12  3s.  4d.  remaining  in  his  hands,  and  ho  says 
.that  he  is  not  oompelled  to  aooonat  to  the  trustee  for 
that  balance,  but  is  entitled  to  keep  it  to  pay  the 
amcunt  due  to  him  for  his  services  ;  and  alternatively 
he  says  that  ho  can  keep  it  to  repay  /^ro  t<nito  the  old 
debt  of  £40.    In  my  opinion  ho  has  neither  the  one 
light  nor  the  other.    It  is  said  that  the  trustee  is  not 
entitied  to  have  this  balance  banded  over  to  htm  hr 
reason  of  the  decision  in  In  re  Sindair,  Ex  parte 
I'lninr.    That  decision  is  that  where  proceedings  are 
l.M  iu^'  tiiVvw  agiiinst  a  man  to  make  him  a  bankrupt 
there  is  a  legal  necessity,  if  I  may  use  that  term, 
whidi  compels  the  courts  to  say  that  tbo  sum  of 
money  spent  to  defend  himself  and  to  try  to  sivoid  an 
adjumeation  in  banlcruptcy  must  be  mlowed  to  bo 
retained  l>y  the  soliritor.    If  it  were  otherwise,  a 
debtor   when    attacked  woidd   bo  dofoncoless,  and 
would  be  alile  to  get  nobody  to  defend  him.  By 
reason  of  that  legal  necessity  this  exception  has  been 
«stablishe<l,  and  although  it  was  iirst  established  as 
an  authority  by  Cave,  J.,  in  In  re  Sinclair ^  yet  I  may 
say  from  my  own  persorial  knowledge  that  that 
pnicticc  wius  a(!te<l  xipon  jnore  than  twenty  years  ago. 
But  that  decision,  arising  as  it  docs  from  necessity, 
is  not  to  be  cxtendeti.    In  //i  re  Spackiium,  Ex  jwr/f 
Jiajf  CaTO,  J.,  himself  said  that  that  decision  is  not 
to  be  ertended.  He  says  there :  *'  It  seems  to  me  im- 

possible  to  say  that  what  the  ajipcllants  did  was  a 
necessity  within  the  rule  laid  down  in  /n  rr  Sinclair. 
They  were  engaged  in  doing  the  same  thinjj  as  a  tru.s- 
iee  under  a  deed  of  arrangement.  They  were  trying 
to  make  amngements  to  avoid  banhmptt^and  towith- 
tokw  the  estate  from  the  bunkruptoy  court,  and  we 
wrvt  bold  tiiat  a  man  engaged  in  so  doing  is  justified 
in  charging  the  estate  with  cost  s  incurred  in  that  way." 
That  is  precisely  what  has  been  done  in  the  present 
case,  and  Cave,  J.,  says  that  whatever  extension  there 
may  be  there  is  not  to  be  this  extension.  He  goes 
on,  "  It  woold  be  stOl  more  monstroos  if  solicitors, 
who  are  not  trustees  under  a  deed,  and  must  be  pre- 
8ume<l  to  know  the  law,  should  bo  allowed  to  spend 
the  money  of  the  trustee  in  trying  to  got  creditors 
together  and  avoid  prooeodings  when  it  would  not 
tie  allowed  in  the  case  of  an  ordinary  trustee.  This 
oaaedoes  not  fall  within  the  principle  of /m  re  Simdair, 
and  for  my  part  I  am  not  prepared  to  extend  that 
case  in  cither  of  the  directions  contendetl  for  beyond 
the  limit  laid  down  there."  When  that  case  came 
before  the  Court  of  Appeal  Lord  Esher,  M.R.,  also 
oxpresied  the  opinion  toat  /»  re  Sindair  is  not  to 
be  extended.    As  to  tiie  question  of  set-off,  I  will 


only  say  that  according  to  the  case  of  the  a{qi«DsBt 

the  £15  was  deposited  for  a  particular  pur^iose— to 
secure  due  payment  of  servict-s  to  bo  rendered,  ami 
to  attempt  to  ajijily  that  Tiioiii  y  to  services  in  the  past 
is  really  to  misapply  the  money,  iyo  long  ago  as 
istiT,  I  think,  it  wtis  held  that  a  man  oaanot  create  a 
set-off  by  ^  wrongful  act,  and  to  use  a  sum  which  hss 
been  spenfically  paid  to  seonze  another  debtisiaDy 
opinion  a  wrongf  ol  aoL 

Wbiuht,  J.,  concomid. 

Solidtors  for  the  appellant,  XidMton  A  Crouch,  for 
P.  8,  MinoTf  Mandieetar. 

Solicitor  for  the  oflkisl : 

iloarU  o/  Trade. 


From  C.  A.  (England).  2iarch  14,  imL 

O&Ktaxrx  Gold  Kanm  Co.  of  Ikdu  tp.  Roper. 

Wali-roth  v.  Roper.  («.) 

Compuitji — Jd»ut  of  thart*  at  a  ditcouHt — JitgidertJ 
etmtraet — t'tjmi>nnie$  Act,  1862,  M.  8,  38 — Compenit* 

Ad,  1867,  i.  2o. 

A  company  iacorp'jntUd  with  liiniUd  liability  tiudtr 
the  Oompaniet  Acta  cannot  iatue  it$  share  at  a  ditcotint. 
In  re  Almada  and  lirito  Co.,  36  IT.  /{.  593.  38  Ch. 

D.  41o,  approitd. 

Per  I^rd  Herschell. — ■Tlt<"i'ih  tlf  '/  'tniK't 

I'srhtde  tin-  liability  v/  sharclwldt  rs  in  u  tvindiHy  up  t" 

tht  extent  iiMpaid  o»  fMr  thar's  for  Me  iemyif 
creditart,  the  eompany  fnay,  where  the  meatorandass  i(f 
aatodation  permite,  enter  into  any  undertaking  with  lAose 

iKritfil  to  tifOint  '•'iiin  ffhlTK  un  Ui  tfir  tirtii^nn  i"hirh 
the  share*  shall  If  tukvn,  and  as  to  tlte  rights  of  tiir 
reepeetive  eharehoUkre  inter  se. 

ThesL-  two  appeals  from  the  order  of  the  Court  of 
App<'al  were  consolidated,  as  they  raised  the  sauio 
question  —  whether  a  company  mcorporated  with 
limited  liability  can  issue  its  shares  at  a  disooimt. 
The  fscts  are  set  oat  in  Lord  HersoheU's  judgment. 

Sir  Berate  Davey,  Q.C.  ((Tromnor  IPoodlt  witii  liim), 

for  the  company. 

lligbtuQ.V.  iBratntoeU  Iki»ie  with  him),  for  Wall- 
roth.— The  case  was  considered  below  as  governed  Vy 


fn  r.  Almada  and  ririto  Co.  30  W.  R.  .>93,  38  Ch.  D. 
4lo:  //(  re  Addhdoue  Unohum  ('<'.,  3G  W.  R.  227.  37 
!  Ch.  D.  1!»1. 

liurkimha}!'  v.  Sirholh,  20  W.  K.  sl!i,  3  App.  C«.s. 
1004,  lOlo  ;   WaU  rhum,  \.  dauiien<;,,  L.  K.  2  H.  L. 

(Sc.  &  Div.)  2U,  18  W.  B.  H.  L.  Dig.  8 ;  Companies 
Clauses  Act,  1845  (8  ft  9  Tict  o.  l6\  ss.  36.  160  ; 

Sparyo'a  aue,  21 W.  R.  306,  L.  R.  S  Cli.  407 ;  A>"h  rson\t 
case,  26  W.  R.  442,  7  Ch.  D.  7o  ;  In  re  Ince  Hall  Ilol/inej 
Co.,  30  W.  R.  945,  23  Ch.  D.  o43n. ;  and  section  2.> 
of  the  Companies  Act,  1867,  were  cited  or  referred  to. 

Cozeits-Hardu,  Q.C,  and  Mulligan^  for  Roper. — - 
Sections  8  and  38  of  tibe  Act  of  1862  must  be  read 

togfether. 

They  referred  to  Denft  rase,  L.  R.  8  Ch.  7(18,  7V0  ; 
Fothrrffiirs  i-a-^e,  21  W  .  R.  .301 .  L.  R.  8  Ch.  270 ;  Trrt'ur 
V.  Whitworth,  :{6  W.  R.  145,  12  App.  Cas.  409  ;  7m  m 

(x.)  Seported  by  Chaklm  H.  Qaaftov,  Esq.,  .Bsir- 
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lH)i:F.orM  GoM)  MiM.N(.  Co.  OK  India  r.  Koi-kh. 


Jhvutidd  Sdkdonc  Cinl  Co..  2!>  \V.  R,  7(5!S,  IT  Ch.  D. 
76;  Ex  j-trk  Sandt/a,  ;17  W.  11.  .VJl,  42  Ch.  D,  US; 
£kaHi;  T.  £iia(  India  Co,,  10  Sc.  Court  of  Sesa.  Om., 
4aMriet,271. 

The  House  took  time  for  consideration. 

hard  ILvi^sBLTBY,  L.C. — The  question  in  this  case  haa 
been  more  or  leM  in  debate  since  1683,  wfaen  Ghitty, 

J.,  decided  that  a  company  liuiited  by  shares  was  not 
prohibited  by  law  from  issuinp  its  shares  at  a  dis- 
.  lint.  Tbiit  decision  wns  ovt  irnled.  though  in  a 
different  case  (//t  rt  Almwld  and  Tiritu  Co.),  by  the 
Court  of  Appiiol  in  1888,  audit  had  now  come  to  your 
loiddiips  lor  final  determination. 

Hie  wbole  structure  of  a  limited  company  owes  its 
existence  to  the  Act  of  Parliament,  and  it  is  tu  the 
.\tt  of  Parliament  one  mant  refer  to  see  what  are  its 
p.'Wers,  and  within  what  limits  it  is  free  to  act. 

Xow.  confining  myself  for  the  moment  to  the 
of  1862,  it  makes  one  of  the  ooudiliona  of 
the  limitation  of  liability  that  the  memorandum 
<A  aSBodatiou  shall  contain  the  amount  of  capital 
with  whi*'!!  tliij  C'juiji.-iii}-  jiroy>osr8  to  i>-^'i^- 
tered,  diritled  into  sbarrs  of  a  certain  fixed  amount. 
It  seems  to  me  that  the  system  thus  created,  by 
vhichthe  aharehoMor's  liabUi:^  is  to  be  limited  by 
fbesmotmt  unpi:i  1  upon  his  shares,  renders  it  iinpos- 

-ible  for  the  comi)aiiy  to  depart  from  that  re(|uire- 
ment  and  by  any  expedient  to  arran"je  with  their 
shareholders  that  they  shall  not  be  liable  for  the 
unount  unpaid  on  their  shares,  although  the  amoont 
«f  those  aimiea  has  been,  in  aeooardance  witii  the  Act 
«f  F^liament,  fixed  at  a  certain  sum  of  money.  It 
is  manifest  that  if  the  company  could  do  so  the  pro- 
virion  in  question  \v niM  ij{)erute  nothing. 

I  observ  e  in  the  argument  it  has  been  sought  to 
draw  a  distiuction  between  the  nominal  capital  and 
the  capital  which  ie  eiimmed  to  be  real  cay  fau.  loan 
"SbA  no  autiiotity  for  snoh  a  distinction.  The  cajntal 
is  fixed  and  certain,  and  every  creditor  of  the  com- 
pany is  entitled  to  look  to  that  cajiital  a-s  liis  security. 
It  uay  be  that  such  limitations  on  the  power  of  a 
i.'ompeiqr  to  manage  its  own  affairs  may  occasionally 
be  inoofa^wiiMit,  and  prevent  ita  obtaining  moncv  for 
the  porpoaea  of  ite  trading  on  terms  so  favourable  as 
it  could  do  if  it  were  more  free  to  act.  But,  speaking 
for  myself,  I  n  i  oi^nizc  the  wisdom  of  enforcing  on  a 
<^mpany  the  dlsrlnsure  of  what  its  real  capital  is,  and 
uul  permitting  a  statement  of  its  aflUn  to  be  such  as 
mar  mislead  and  deceive  those  who  are  either  about 
10  0000010  ita  ahareholdn*  or  about  to  give  it  credit. 

I  think.  v\-ith  Fry,  L..T.,  in  Th  Ahnn'h,  u:,.!  T.rltn 
'■'.'«  ut'.  that  tlio  question  which  your  lordships  have 
t  J  4  >lve  is  one  whieli  may  ho  an.swercd  by  reference  to 
«fi  iuqiunr.  What  is  the  nature  of  an  ugreement  to 
tsks  •  abam  in  »  Uoidtsd  company  ?  and  that  that 
^loastion  may  be  answered  by  saying  that  it  is  an 
si^reement  to  become  liable  to  pay  to  the  company 
the  ajij (  unt  for  which  tlie  share  has  beeti  created. 
That  agreement  is  one  which  the  company  itself 
hu  no  authority  to  alter  or  qualify,  and  I  am  tlMve- 
fure  of  opinion  that,  treating  the  question  hs  un- 
affected by  the  Act  of  1867,  ue  company  were  pro- 
hibited by  law.  upon  the  pnnciple  laid  down  in 
.Uhhnry  Co.  V.  lUrht,  21  W.  R.  7!M.  L.  K.  7  H.  L. 
*y>^.  from  doing  that  which  ia  compemdioady  de- 

ribed  as  issuing  shares  at  a  discount. 

Tlio  question  remains  whether  section  25  of  the 
Act  of  1867  has  made  any  difference  in  the  matter 
now  onder  discussion.  That  section  prescribes  that 
♦▼er)'  share  in  any  company  shall  b<'  deeme<l  and 
taken  to  bare  been  issued,  and  to  be  held  subject  to 
the  payment  of  the  whole  amount  thereof  in  cash, 
tHiiess  the  same  shall  have  been  otherwise  determined 


by  contract  duly  nuido  in  writing,  and  filed  with  the 
Kegistrar  of  J<>int->Stock  Companica  at  or  before  the 
issue  of  such  shares.  Two  thugs  are  manifest  in  this 
provision.  The  share  is  tobe  neld  subject  to  pay- 
ment, and  the  payment  is  to  be  in  cash.  Tlie  airnmiit 
is  to  1m3  piiid,  and  the  whole  amount  to  be  paid  in 
cash,  and  to  me  it  appears,  looking  at  the  latter  pttt 
of  the  section,  whereby  a  contract  made  and  filed  nuqr 
qualify  and  cut  down  the  form  of  payment,  and  tlwt 
it  may  be  in  goods  or  in  value  received  in  some 
form,  instead  of  in  ciwh,  it  must  nf>vertlieles9  be  pay- 
ment. I  regret  tliat  the  words  in  cash  have  n-ceived  tt 
judicial  exposition  wliiirh  allows  payment  otherwise 
than  in  caah,  and  I  hold  myself  free,  if  the  question 

should  ever  come  before  ^wx  lordshipe,  to  consider 
the  propriety  of  that  deoimon.   Bnt  for  my  present 

purjKjse  it  is  enough  to  sriy  that  there  is  nothing  in 
ibe  section  which  justifies  the  notion  that  that  which 
the  statute  required  to  be  paid  in  cash,  subject  to 
(qualification  of  a  mode  of  payment,  should  not  be 
paid  at  all. 

The  provisions  of  section  2o  were  probably  to  put 
a  stop  to  such  transactions  as  had  become  the  subject 
of  judicial  animadversion  in  I'tlhiU'a  amr,  I'l  W.  K. 
720,  L.  H.  2  Ch.  ^27;  Elliiitijtint's  nt»e,  lo  W.  K,  iVib, 
L.  II.  2  Ch.  oil  ;  alao  FtAhimjiW a  ca$r  and  DenVs  case. 
I  ahould  have  been  pnmxed  to  take  thia  view  if  the 
matter  were  not  ooverea  byavthority.  Bntitaeema 
to  me  that,  although  not  directly  in  point,  the 
principle  laid  down  by  your  lordships'  House  in 
I'rrwr  V.  Wltiivcrth  would  render  it  extremely  diffi- 
cult to  so  read  the  sectiona  to  which  I  have  refeired 
as  to  justify  the  appellaota*  contention.  Under  fheae 
eircumst^mces  it  seems  to  nie  impossible  to  arrive  nt 
any  other  conclusion  than  that  this  appeal  must  be 
disIlli!^^ed,  with  costs.  .Vceordingly,  I  move  your 
lordships  that  the  order  appealed  from  be  atlirmed, 
and  the  appeal  diamiMod,  vnth  ooata. 

Lord  Watsox.  —  Can  a  oooiiKiny  limited  by 
shares,  formed  and  registered  under  the  Act  of 
1S»»2,  issue  its  shares  as  fully  paid  uji  for  a 
money  consideration  less  than  their  nominal  value  i' 
That  was  the  only  question  argued  in  these  appeals. 
It  has  been  answered  in  the  negative  by  both 
courts  below,  without  hearing  aigvment,  upon 
authority  of  the  Almada  and  Tirito  Co.^s  ctt«r,  de- 
citled  by  the  Court  of  Appeal  in  ISSS.  The  liinita- 
tiou  of  such  a  company's  liability  is  the  creature  of 
statute,  and  the  question  lies  within  a  nanow 
compaaa,  dapendiiw  upon  the  oonatmction  of  one  or 
two  clanaee  m  the  Companies  Acta  of  1862  and  1887. 

The  Act  of  1862  (section  H  (2) }  rwjuires  that,  in  the 
case  of  a  <  (impany  limited  by  shares,  the  niemonuuluni 
of  iisaociatioii  shall  coutuin  the  am<iunt  nf  thi'  capitfil 
with  which  it  proj)oses  to  be  registered,  diviiled  into 
shares  of  a  certain  fixed  ftBMnint.  The  Statutory 
limitation  which  it  iamoaea  t^on  the  liability  of 
individual  shareholdera  ia  contained  in  the  enactment 
(se<  tiou  'JS  [\])  tliiit  "no  contribution  shall  be 
rtquircil  fr<jm  any  im  luber  exceeding  the  amount,  if 
any,  unpaid  on  tbr  shares  in  respect  of  which  hs  ii 
liable  as  a  present  or  past  member." 

In  my  opinion,  these  enactmenta  read  together 
indicate  the  intention  of  the  Legislature,  that  evei-y 
member  who  takes  shai-es  from  the  company  in  return 
for  cash  sliall  either  jjay  or  become  liable  to  con- 
tribute their  full  nominal  value.  The  "  amount,  if 
any,  unpaid  "  obviously  refers  to  the  "  fixed  amount" 
of  the  aharea  into  vhioh  the  capital  ia  divided*  aa  act. 
forth  in  the  memorandum,  and  not  to  any  leaaer 
amount  which  may  be  agreed  upon  between  tlie 
comjmny  and  its  shareholders,  and  the  statutory 
liability  of  each  shareholder  is  for  the  difference 
between  the  amount  fixed  by  the  memorandum  and 
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tiie  §am  whicih  Yum  aotiiany  Imcd  paid  upon  hia 
•hatf's. 

Consequently,  if  sharfs  are  issued  af^aiust  money,  it 
appears  to  nic  that  any  payment  to  t)ie  companj'  less 
thau  the  nominal  amount  of  the  aharea  must  by  force 
of  the  itstato,  and  notwitiutaoidiiv  any  agreement  to 
tiia  ooutraay.  be  txeated  ea  a  payneDt  on  aoooont,  the 
member  r^mtaaSag  to  oontvimite  the  balance  when 

•Inly  called  for. 

A  company  is  free  to  contract  with  an  applicant  for 
its  shares,  and  when  he  pays  in  cash  the  nominal 
amount  of  the  Hhares  allo^d  to  him,  the  company 
may  at  onoe  return  the  money  in  satisfaction  of  ite 
legal  indebtedness  for  goods  supplied  or  services 
rendered  by  him.  That  circuitous  process  is  not 
essential.  It  has  bei-n  decided  that  xmder  the  Act  of 
1862  sharee  may  be  lawfully  issued  as  fully  paid  up, 
for  oonndwrations  which  the  company  has  agreed  to 
aooept  aa  wmnawnKng  in  aaonegr'a  worth  thb  nanunal 
vatne  of  toe  eharee.  I  do  not  tUnk  any  otiaer 
decision  could  have  been  given  in  the  case  of  a 
genuine  transaction  of  that  nature  where  the  con- 
sideration given  is  the  substantial  equivalent  ot  full 
payment  on  the  shares  in  cash.  The  possible  objection 
to  such  an  arraogoment  is,  that  the  oomi>any  mav 
overestimate  the  value  of  the  consideratioD,  and, 
therefore,  reoeive  less  than  nominal  value  for  its 
shares.  The  court  would  doubtless  refuse  effect  to  a 
colourable  transaction  entered  into  for  the  purpose  or 
with  the  obvious  result  of  enabling  the  company  to 
iMue  ite  shares  at  a  discount ;  but  it  has  been  ruleti 
that,  so  long  as  the  company  honestly  regards  the 
oonsic'.eration  given  as  fairly  representing  the  nominal 
value  of  the  snares  in  ca-li,  it^  estimate  ought  not  to 
lie  critically  exaniined.  That  state  of  the  law  is  cer- 
tainly calculated  to  induce  companies  who  are  in 
want  of  monqr*  and  wluwa  diana  are  unsaleable 
esomt  at  a  diaooiinft,  to  pay  estrnvagant  prices  for 
ffooor  or  worlc  to  peraons  who  are  willing  to  take 

pHvment  in  shares.  The  rule  is  capable  of  being 
abused,  uml  I  liave  little  doubt  that  it  has  been 
liberally  construed  in  pra4.:ticc. 

The  Companies  Act  of  1867  contains  one  clause 
only  which  eaa  affbot  the  present  question.  Seciion  '2o 
enacts  that  **evaiy  share  in  any  company  shall  be 
deeuted  and  taken  to  have  been  issued  and  to  be  held 
subject  to  the  payment  of  tht-  wluilc  anioun;  therf<if 
in  cash,  unless  the  same  slmll  have  been  otherwise 
determined  by  a  contract  duly  made  in  writing  and 
filed  with  the  B^gistrar  of  Joint-Stock  Compi^M  at 
or  before  tlie  usue  of  snob  sbares." 

It  was  argued  that  section  2,'j  recognizes  powi-r  in 
the  company  to  accept  a  partial  |>ayineut  as  a  cash 
payment  in  full,  providtnl  there  is  a  contract  to  that 
eiFt:ct  duly  executed  and  tiled  with  the  registrar.  I 
am  unable  so  to  constma  tiM  bbHue.  I  do  not  think 
ita  object  was  to  give  oomoaoiee  new  powers  in  rela- 
tion to  the  issue  of  their  shares,  but  to  regulate  the 
statutory  powers  ulroaily  jnjsspssi  d  by  them  in  regard 
to  the  acceptance  of  other  thau  c^ish  payments  as  jwirt 
of  their  capital.  The  expression  "  unless  the  same 
shall  have  been  otherwise  determined "  does  not  in 
my  opinion  imply  that  part  payment  may  be  aocepted 
as  payment  in  full.  Tt  refers  to  contracts  so  far  as 
then  lawful,  by  whicli  a  company  might  agree  to 
accept  {■'■nsidi  rations  otln  r  than  cosh.  In  iu\  such 
cases,  the  clause  provides  that  the  contract,  if  not 
doly  filed  with  the  registrar,  shall  be  of  no  effect  and 
that  the  ahaialiokler  ^laU  remain  liable  for  the  value 
of  bis  shares  In  money.  The  obvious  purpose  of  tiie 
enactment  is  to  enable  pr  rsons  dealing  with  the  com- 
pany to  judge  for  themselves  wliat  may  Ix?  the  value 
of  the  consideration  given  aa  representing  capital. 

It  is  admitted  thi^  the  appellants  acted  in  good 
ladtih,  and  tiial  the  arrangement  mada  witti  tham 


would,  even  if  oanried  out  to  the  letter,  bave  besn  of 

solid  advantage  to  the  roujjiany.  But  they  accepted 
shares  of  the  mnuiual  value  of  2()s.  as  fully  paid  up,  in 
the  knowhdge  that  only  o*.  per  share  had  been  paid; 
and  they  caimot,  therefore,  benefit  by  the  prindiile 
recognized  by  this  House  in  WaUrhtim  T.  Tfrnmittm- 
and  .OanticiMAatv  v.  NiehoUt, 

It  was  urged  at  the  bar  that  the  appdlauts  eonld 
have  secured  by  other  means  all  the  advantages  which 
•ere  stipulated  in  their  contract  with  the  company, 
that  instead  of  20s.  shan  s  the  company  could  have 
issued  5».  shaoes  fully  paid,  bearing  a  preferential 
dividend  of  40  per  oent.,  and  partiinpattng  in  the 
remaining  profits  equally  vtith  its  ordinary  20b. 
shares  :  or  that  the  appellants  might  themselves  have 
bought  the  goods  purchased  with  their  contributiona 
and  receivea  in  exchang<'  2(*s.  shares  fully  paid  up. 
I  see  no  reason  to  doabt  th  it  the  first  of  these  courses 
nugbt  have  been  eneoeasf  oily  adopted ;  but  I  am  not 
certain  that  the  second  would  have  been  a  laj^timata 
proc<»e(ling,  seeing'  that  it  might  have  mvolved 
acceptance  by  the  company  of  goods  in  lieu  of  cash, 
at  an  estimated  price  of  no  less  than  four  times  their 
actual  cost.  It  is  needless,  however,  to  consider  what 
the  parties  might  have  done  if  that  vribioh  tiwy  did 
is  not  of  legal  effect. 

In  my  opinion,  therefore,  the  register  of  the  com- 
pany is  erroneous,  in  so  fur  as  it  appears  that  these 
additional  shares  have  \n->  n  fully  jwud  up,  and  tho 
order  appealed  from  which  merely  provides  for  ita- 
cocreotion  in  that  rsspect  ought  to  be  affirmed. 

I  have  had  an  opportunity  of  oonsidering  tho 
sufrgestions  to  be  made  by  my  noble  and  learned 
friend,  Lord  Herschell.    I  agree  with  him  that  the 
original  shareholders  had  undoubted  power  to  resolve 
that  no  call  should  be  made  ui>on  the  new  sherea 
except  in  liquidation,  and  then  only  for  the  purpoae 
of  paying  debts  and  expensea  of  liquidation,  beeauao 
that  power  is  expressly  oouferred  upon  lia>tted  com- 
panies by  section  u  of   the   Companies  Act,  1H79 
(  I -J  &  43  Vict.  c.  To).     That  the  original  share- 
holders could  be  held  in  tho  present  case  to  have 
resolved  to  that  effL>ct  is  by  no  means  so  clear  a 
nropoaition,  beoanae  it  appears  to  me  to  raiae  Um 
question  wliether  a  single  resolution  that  no  money 
shall  be  paid  in  any  event  is  severable  into  two 
distinct   resolutions,   one  tn   the  effect  that  ther& 
shall  be  no  payment,  and  the  other  to  the  effect 
that  there  shall  bo  no  payment  on  the  occurrence  or 
a  certain  event.    Seemg  that  the  question  has  not 
been  argued  either  in  the  ooort  bttow  or  in  tlua 
House,  1  abstain  from  expre>^sinp  any  opinion  ujton  it. 

I  therefore  concur  in  the  judgment  which  has  been 
moved  by  ^  Loid  OianoeUor. 

Lord  Hekscuklu— This  ease  laisesthe  important 
question  whether  a  eompanT  ineofporated  witb 
limited  liability  can  issue  its  Aares  at  a  diaooimt. 

The  company  was   incor[iorated  in   the  month  of 
t>ctobcr,    IfiHO.     The   statement   contained  in  tho 
memorandum  of  association  with  reference  to  the 
capital  of   the  company   was   ns    follows: — "  Tho- 
capital  of  the  company  is  £125,000  divided  into 
123,000  shares  of  £1  each,  and  the  shacaaof  which  the- 
original  or  increased  capital  may  consist  may  bo 
divided  into  different  clas*is  and  issinnl  with  such 
preference,  privilege,  guarantee,  or  condition  as  tho 
company  may  direct."    Forty  thousand  of  the  shares 
wave  allotted  to  tho  vandm  of  the  oomnany,  tlie 
tesMne  were  iasued  to  the  public,  and  the  fall 
:nn   lilt     paid    thercon.     The    operations  of  the- 
company  were  not,  in  the  first  inst^ince.  successful, 
and  a  winding-up  order  was  obfnined.    An  applio*— 
tion  was  subsequently  made  to  tho  court  for  an  ordor 
to  stay  thawiiMUngap,  wiihaviaw  tofha  hitrodao- 
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Ikn  of  fresh  capital  and  a  resumption  of  mining 
o[«»tions,  and  an  vrdt-r  wa«  inudt^  tici  ordinrrly.  In 
jniBuano'  of  this  jx)licy  i»n  extntordiniiry  gi  iipral 
MstiDg  of  the  company  was  sutumoned.  at  which  it 
«M  icsolTed  that  the  capitel  should  be  incroesod  by 
As  asoe  of  12O,0O()  proferenoe  shairea  of  £1  each,  to 

rMHtrnl  in  the  ctipit:!!  and  hooks  of  tho  company 
w  havin;;  the  sum  of  per  share  paid  thi-roon, 

suih  prt'fercnce  shares  c;irrying  the  right  to  a  non- 
cumulative  preference  diridend  up  to  ten  per  cent,  on 
tbe  Dominal  amount  of  Ruch  preference  capital  ont  of 
the  jir  ifits  of  the  iinth-rtaking  each  year  and  to 
♦quill  partu  ij^fition  (shnro  per  fihare)  with  the  ordinary 
•hares  in  surh  further  j.niHts  as  shoidd  rouiatri  for 
aiAthbation  each  yi  iir  aft  i  t-  the  payment  of  the  above 
ten  per  cent.  prvf>'i<ii'  <  dividend.  The  fpedal 
nmliition  so  paiaed  was  duly  confirmed. 

At  Hii$  time  tiie  market  valne  of  the  ordinary 
•^hiro^  was   only   '2h.    M.   per  share.    T^pwards  uf 
h^i.iHM)  of  those  prefiTentP  slrires  wore  allotttnl,  with 
cTe<hte<l  as  paid  th4  r(  i)n.    I'rior  to  the  a.  tual 
•llotoient  an  agreement  watt  entered  into  between  the 
company,  of  iM  one  part,  and  an  agent  or  trustee 
for  the  several  persons  whose  nwtiies  were  entered  in 
the  schedule  thereto,  of  the  other  part,  whereby, 
after  rwiting  the  agT<ieuH*nt  to  issue  the  shares  at  u 
discount  of  los.  per  share,  and  that  Is.  had  been  paid 
on  allotment,  it  wa^^  Hg^re<'d  that  the  shares  to  be 
allotted  should  be  held  as  sharea  on  which  l€o.  per 
Aan  had  been  paid,  and  should  be  rabjeot  and  liable 
further  pa^^lll'nt   of  -In.  per  share,  ami  no  more, 
ivA  thf  coiiipiiiiy    tht'rehy  undertook    to  cau^e  the 
.-T-^'m.nt    to    be    registend    at     thi'  Joiut-Stock 
iu^fpiitratiou  Office.  puiHuanl  to  the  Companies  Act, 
1867,  before  the  issue  of  the  shaiw.  The  agnenunt 
WM  duly  filed  accordingly. 

The  capital  raised  by  means  of  the  Issue  of  the 
preference  shares  snffiicd  to  discharge  the  oblif^ations 
of  the  company,  to  extricate  it  from  its  dithculties,  . 
sod  to  give  it  a  new  start.  Gold  to  a  considerable 
amoont  waa  ahortly  afterwards  raised  from  the  mines, 
sad  the  company  has  since  been  prosperous,  the 
niarktt  value  <rf  uw  oidinaiy  dtana  naTing  riaen  to 

abunt  4Us. 

lu  February.  1SS!<,  the  n  siKnident,  George  Kojxt, 
purchased  on  the  Stock  Exchange  and  paid  for  ten 
lully  paid-up  ordinary  shares  in  the  company.  On 
the  loth  of  J  uly  foUowiqg  he  commenced  this  action 
to  have  it  declared  that  the  issue  by  €bo  company  of 
the  I2'l,000  jjfoferrcd  shun  s,  at  a  discount  of  1  "is.  per 
share  was  u/trd  virx.  Tlie  statement  of  claim  con- 
tained the  allegation  that  the  company  had  in  18^0 
issued  debentures  to  the  amount  of  £20,000,  which 
wm  charged  on  all  the  property  of  the  company,  and 
which  were  then  ont,<itandinfc.  It  further  alleged  as  • 
follows  :  —  •'  The  defemiunt  company  had  no  power  to 
issue  tlie  Haid  j)reffrred  shiircs  at  a  discount,  and  the 
«itry  of  the  preferred  s'uuns  in  the  register  hookas 
fully  pa^vp  should  ben  cliiiod.  The  said  preferred 
'harr-s  are  now  ouoted  on  the  Stock  Exchange  at  a 
premium,  and  if  the  said  entry  is  rectified  fbe  ordi- 
narj-  shares  will  IxMicfit  thereby,  and  the  los.  unpaid 
on  the  proferrwl  shares  will  Imj  available  for  paj-ing 
efUMSaid  debentures  as  and  when  they  fall  due." 

Dm  question  whether  there  was  power  to  issue  the 
sharss  depends  mainly  upon  the  construction  of  the 
•'«tb  and  :Wth  sections  of  the  Companies  Act,  lHf}2, 
th'.-uph  the  2  jth  section  of  the  Companies  Act,  I8(i7, 
has  also  a  material  Ix-arin^  upon  it.  By  the  sth  sec- 
tion of  the  At-t  of  1HG2  it  is  enacted  that  in  the  case 
of  a  company  limited  by  shares  the  memorandum  of 
association  shall  contain  "  the  amount  of  capital 
itiUi  which  the  company  proposes  to  be  regfistered, 
divided  intu  'shtires  <if  a  ciTf.iin  fixf  d  amount."  The 
^th  auction  of  the  same  statute  provides  that,  in  the 


event  of  a  company  formed  under  the  Act  being' 
wound  up,  r-vfi  V  pii-scnt  and  past  member  sliould  In; 
liable  to  contribute  to  the  lisset*  of  the  company  to 
an  amount  suffifltent  lor  pavment  of  the  debts  and 
liabilities  of  tlie  company  Mid  the  coats  of  the  winding 
up,  and  for  the  payment  of  such  sums  as  mav  be  re- 
•  I'lired  for  the  adjustment  of  the  rights  of  the  con* 
tnbutories  amonp^st  thomsolves,  with  (amongst  Others) 
this  qualiiii'.Htion,  that  in  the  rase  of  a  company 
limited  by  shares  no  contribution  should  be  required 
from  any  member  exceeding  the  amount,  if  anv,  un« 
paid  on  the  shares  in  respect  of  which  he  is  liable  as  s 
present  or  past  member. 

It  is  <;ontended  that  these  ^^v^)  '■nactmcnts,  taken 
together,  preclude  a  company  from  issuing  slutres  as 
fully  paid  up  in  respect  of  tiio  payment  of  a  simi  less 
than  the  nominal  amount  of  the  abare — ^that  is  to  say, 
that  a  person  taking  a  share  on  those  terms,  if  he 
remains  a  shareholder,  is  liable  to  pay  the  difTerenc© 
between  the  amount  he  bus  already  paid  and  the 
nominal  value  of  the  share. 

If  it  had  been  determined  that  under  the  Com- 
panies Act  a  shareholder  was  in  all  cases  liable  to  pay 
the  whole  of  the  nominal  value  of  a  share  in  can,  X 
should  have  had  lees  difficulty  in  adhering  to  mo 
judgment  of  the  court  below.  But  the  contrary  bad 
ooen  determined.  And  not  only  may  a  share  be 
allotted  as  fully  paid  up  in  respect  of  property,  goods, 
or  ■er?icea  rsoeiTsd  by  the  company,  but  the  courts 
win  not  inquire  into  tiie  adequacy  of  the  eooridera- 
tion,  and  certainly  have  not  required  it  to  be  provrnl 
that  the  consideration  given  was  etpnvalent  in  ctwh 
value  to  the  nominal  amount  of  the  share.  The 
transactions  which  have  taken  place  on  this  view  of 
the  law  have  besB  so  numetow,  and  have  extended 
over  so  long  a  period  of  years,  that  I  doubt  if  it 
would  have  been  possible  for  your  lordahipa  to  adopt 
a  different  vicw  HOW,  cvcn  if  the  Lsgislatnra  had  not 
intervened. 

But  I  think  that  the  Legislature  has  distinctly  re- 
cognised and  given  its  sanction  to  these  decisions. 
The  29th  section  of  the  Companies  Act,  1867,  pro^ 

vides  that  every  sliare  in  any  ''onipany  shall  l.>e  deemed 
and  taken  U>  have  bren  issut  d,  and  to  bo  held  subject 
to  the  payment  of  the  whi  le  amuimt  tlieieof  in  cash, 
unless  the  same  shall  have  been  otherwise  determined 
by  contract  duly  made  in  writing,  and  filed  with  the 
registrar  of  joint  stock  oomponiea,  at  or  before  the 
issne  of  such  shares. 

I  (jnite  ajrree  that  this  enactment  does  not  pur* 
jiort  to  render  valid  an  issue  of  shares  in  respect  of 
something  other  than  full  cash  payment,  in  cose  it 
would  have  been  invalid  under  the  Act  of  1H62.  But 
it  seems  to  me  distinctly  to  recognise  the  validity  of 
1  such  a  transaction,  imposinfc  only  the  condition  that 
!  the  contract  determining'  that  payment  is  not  to  be 
niatle  in  cash  shall  be  in  writing  and  duly  filed.  The 
object  of  this  is  obvious.  It  is  to  enable  any  creditor, 
by  reference  to  the  documents  at  the  office  of  the 
registrar  of  joint  stock  companise,  to  aaoertain  how 
much  of  the  liability  on  the  shares  which  does  not 
remain  imdischargi-d  lias  been  dischargeil  by  cash 
payment,  and  how  much  in  somo  other  way.  A 
creditor  has  not  the  right  to  assume  that  so  much  of 
the  amount  of  the  share  as  is  no  longer  liable  to  be 
called  up  has  found  ita  way,  in  the  shape  of  cash, 
into  the  hands  of  the  company.  But  he  has  ]>laced 
at  his  disposal  the  means  of  full  information  on  the 
subject. 

Ilaving  regard  to  the  considerations  to  which  I 
have  called  attention,  and  notably  to  the  provisions 
of  the  Act  of  I.S07, 1  do  not  fed  ao  much  impreiaed 
as  some  of  your  lordships  by  the  mischiefs  wbteb  it  is 

contended  would  result  from  the  decision  that  shan  s 
might  be  issued  as  fully  paid-up  in  consideration  ot  a 
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pajroMnt  leas  in  atnoimt  than  their  nomintl  oaih  value, 
itna  I  oan  oonoeiTe  many  ouei  in  whkh  subh  »  ooune 
would  be  adnntegeoiM  both  to  Bbududden  and 

creditors. 

But  the  matter  must,  after  all,  bo  determincti  by 
iin  examination  of  the  language  of  the  Act  of 
beariiur  inmiod^  of  course,  the  dectsions  upon  it,  and 
the  subsequent  legislation  which,  as  I  think,  sanc- 
tioned and  acted  on  those  decisiona.  I  cannct  myself 
phice  any  f^reat  weight  on  thu  rccjuiroim  iit  of  ^^L•(  tion 
.s,  that  the  amount  of  capital  with  which  the  com- 
pany i<roi)oses  to  be  registered  is  to  be  divided  into 
*'  shares  of  a  oertaiu  fixed  amoimt."  The  proraiou 
wai  of  ooarse,  neeesiarjr  in  introdaetnff  a  scheme  of 
Uoiited  liability.  But  it  doi  ^  not  of  itsolf  ilftpriuino 
anything  as  to  tlii.'  fxt«nt  of  liiiljility,  ]f:i'i  it  -tood 
ulonc,  the  shareholders  would  have  boon  liable,  on 
^'•neral  principles,  to  the  extent  necessary  to  dis- 
i  hiu-geaJl  the  oUigations  of  the  indutrial  partner^ 
sliip. 

The  limitation  of  liability  arises  from  the  provision 
of  section  ;is.  that  in  cjuw  tho  t^onipimy  is  wo\ind  up 
i«n  individual  shall  only  be  liable  "  to  tho  auionnt,  if 
iiiiy,  unpaid  on  the  shares  in  respect  of  which  he  is 
li>ibie  as  a  present  or  past  member."  .  This  must  be 
remrded  as  by  implication  enacting  that  be  sball  be 
liaUe  to  that  extent.  What,  then,  is  the  meaning  of 
■%he  "amount  unpniil  "  on  the  shares  r  If  it  hud 
h?en  til'  law  iliJit  taking  shares  in  a  limited  liabiUty 
campany  m  cessurily  involved  the  payment  in  ca.sh  of 
noDiinal  amount  of  the  share,  the  answer  would 
haTB  been  free  itom  diflioulty.  The  worda  "the 
nmonnt  unpaid"  would  have  been  taWn  in  their 
onliirir  v  sense  as  meriiiing  so  much  as  has  not  ber  Ji 
paid  in  cash.  But  it  is  impo.ssibh!  now  to  adopt  that 
niti  rjin  tution  iw  applicable  to  every  ca-se.  The  Acts 
of  and  IHiiT  must  bo  read  together.  And  the 
latter  statute  presuribes  that  *  tbam  riiall  be  deemed 
to  be  held  subject  to  the  payment  of  the  whole 
amount  thereof  m  C4ish,  unless  "the  same  shall  hare 
bi'cn  utln  rwibt'  <lft>Tiiiinf'd "  by  n  filed  contract. 
What  is  the  saint'  "  :  C'leiirly,  as  it  appears  to  me, 
that  Uie  share  la  held  subject  to  the  ^ymeut  of  the 
iriiole  amoBBt  in  cash.  When,  than,  it  has  been  law- 
fully **otibflrwiae  determined,'*  it  appears  to  me 
im])ossib!n  that  the  words  *'  the  aniouiit  imp:tid  "  can 
have  thi'ir  ordinary  meaning.  Th<  y  mast,  at  least, 
be  interpreted  as  meaning  "  unpaiil.  or  not  otherwisie 
Hatistied,  in  aocordance  with  tho  provisions  of  a  tiled 
uontract."  And  once  this  conclusion  is  arrived  at  I 
ilo  not  think  there  would  be  any  insuperable  diffi- 
«.>ulty  in  induding  within  them  tho  case  whore,  in 
■  ■rtnsiderati<iii  of  a  certain  payment,  tho  liability  had 
bc-eu  by  11  filed  contract  entirely  discharged. 

At  tlic  same  time  I  am  quite  sensible  of  the  force  of 
the  argument  that  in  the  2ath  section  of  the  Act  of 
IS67  the  emphatic  words  are  payment  "in  cash," 
implying  that  there  must  be  payment  in  some  fonu, 
even  though  it  is  not  to  bi-  niitde  in  cAsh.  Aud 
whilst  goods  or  services  ij;iven  or  taken  in  lieu  of 
payment  in  cash  may  bo  rcgunleil  as  in  a  sense  pay- 
ment,  it  is  difionlt  to  say  that  payment  of  a  portion 
<if  a  sum  is  mmnent  of  the  whole.  Although,  there- 
fore, my  amid  has  not  been  free  from  doubt,  I  am 
iir>t  prepared  to  differ  fnnn  tho  lourt  lielow 
and  from  those  of  your  lurdsbiptt  who  enter- 
tain that  view  in  thinking  that  a  company  can- 
not issue  its  shares  at  a  diaonunt  so  as  to  exonerate 
those  taking  the  shares  hem  tiis  liabiUty,  in  case  the 
company  be  wound  up,  to  pay  tho  amoont  not  already 
paid  on  the  shares. 

Buf  the  (question  before  your  loi-dships  doe*  not 
ari»'  ui  the  case  of  a  winding  up.  The  interest  of  the 
iTe<lttors  is  DOt  in  issue.  The  aotion  is  brought  by  a 
shareholder  avowedly  lor  the  purpose  of  bencfituig 


the  holders  of  the  oidinaiy  shares  at  the  si^snse  of 
those  who  are  possessed  of  the  prefsrence  shares, 

whii  h  were  taken  on  tho  express  eondition  that  tlit'ir 
h  'lders  shouM  not  bo  required  to  imy  more  than  on. 
per  share.  To  accede  simplieiUr  to  the  prayer  of  the 
plaintiff  would,  as  it  seems  to  me,  bo  to  sanction  a 
rtolation  by  the  company  of  a  solemn  agreement 
entered  into  between  them  and  those  who  took  the 
shares.  I  should  have  thought  it  was  wrong  to  do 
this,  except  in  so  far  a.s  th.-  uontrai  t  provides  for  that 
which  has  been  otherwise  provided  for  by  the  legisla- 
ture. In  so  far  as  the  ubligatious  arising  nndsT  Ulft 
contract  do  not  inrolTe  a  contravention  of  any  enact- 
ment of  the  Legislature,  I  see  no  reason  why  they 
should  n<it  be  piven  efTcct  to.  This  point  was  not 
argued  at  the  bar  in  the  i)re8ont  ease,  but  I  will  give 
niy  le.isnns  for  tho  oiiiniou  I  have  e.xpress.  d.  Except 
when  the  legislature  has  expressly  or  by  imi>Ucatioa 
forbidden  any  act  to  be  done  by  a  comjtany  their 
righte  must  be  governed  hy  the  ordinary  principles  of 
law,  and  they  are  free  to  make,  as  between  them  and 
their  shareholders,  sut  h  contracts  as  the  y  |il'  ;i»e. 
They  may  enter  into  any  undertaking  with  those  who 
are  invited  to  liecome  .shareholders  as  to  the  terms  on 

which  the  shares  shall  he  taken  and  as  to  the  right* 
of  the  respecttve  shareholders   hiUr  9t.  wbat 

they  canrot.  do    is    to   exclude  the  liafailil^,  ia 
case  the  ooini  aiiy  is  wound  ujt.  to  contribute  to  the 
extent   ui)]-aiil  >  n  ili''  shares  for  th'-  benefit  of  tho 
creditors.     But   what  is  to  prevent  the  company 
agreeing  that  except  in  so  far  as  the  Legislature 
has  impose<i  t)ie  liability  they  will  not  snfon^ 
any  ?   Supposing  the  agreement  bad  been  in  terms 
that  the  compntiy  would  not  enfoitie  the  payment  «  f 
more  than  .is.  per  share,  except  in  tho  case  of  a  wind- 
ing up,  and  then  only  to  satisfy  the  claim.s  of  credi- 
tors and  the  costs  of  tlie  winding  up,  would  there  have- 
been  anything  illegal  in  such  an  agreement  ?  I  fail 
to  see  anything  in  the  Companies  Acts  which  would, 
render  such  an  agreement  invalid.    And.  taking  the 
contract  between  the  <  Minpaiij-  and  the  shareholders, 
aud  the  enactment  together,  is  not  this  in  effect  what 
has  been  done  ?  I  am,  of  oourae,  assuming  that  to 
issue  shares  on  snob  tenns  would  be  within  the  me- 
morandum of  association.   There  can  be  no  donbt  of 
that  in  the  present  cas^*.    It  is  provided  that  thi- 
original  or  increased  capital  maybe  is-suod  with  "such 
preference,  privilege,  guarantee,  or  condition  "  us  tlK* 
company  may  direct.    >\'hil8t,  then,  I  think  it  ought 
to  be  declared  that  the  agreement  between  the  com- 
pany and  those  to  whom  the  preference  shares  were- 
allotted  was  ineffectual  to  amolve  them  from  thc- 
liability  prescribfsl  by  the  .'l*<th  section  of  the  Act  of 
1H02,  I  should  have  thought,  had  the  point  been  in- 
sisted upon,  that  it  ought  also  to  be  deoared  that  tihe^ 
company  axe  not  entitled  to  call  upon  such  shareo 
holders  for  sny  fnrtiier  payment  beyond  tlmt  agreed 
upon,  except  in  the  case  of  a  winding  up,  and  ther» 
only  so  far  as  necessary  tor  the  discharge  of  the  obli- 
gations of  tlM  oompaay  and  the  oasts  ol  the  winding 

up. 

Lord  AEAorAOBTEir.  —  Your  lordships  are  called, 
upon  to  determine  whether  it  is  or  is  not  c<inipete^t' 
for  a  company,  limited  by  shares,  to  issue  shares  ut 
discount  so  as  to  relieve  persons  taking  sbarea  »t.» 
issueil  from  liability  to  ])ay  up  their  amount  in  fall.. 
It  was  suggested  that  different  considerations  migph^ 
apply  to  snues  in  the  capital  with  which  a  company- 
is  originally  registered  ana  shares  in  additional  capital 
created  afterwards.    But  it  seems  to  me  to  1>e  per- 
fectly dear  that  for  the  pn  s'nt  purpose  no  distinctioik 
can  be  drawn  between  one  portion  of  the  capital  of 
company  limitcxl  by  sbans  and  another. 

The  question  turns  upon  the  oonstniction  of  thO' 
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Compuiies  Act,  1S6'2.  The  provisions  of  the  Act  are, 
I  Aink,  plain  eDou|;h  if  one  bean  in  mind  the  con- 
dHion  of  things  wlneh  exirted  before  the  principle  of 

limited  liability  was  infrofJucol  in  is")").  Bft'orc  thjit 
fine  fher»'  was  no  way  known  to  tlic  law  by  whicb 
p^r?nns  trading  in  ptirtnersbip  could  restrict  tlu'ir 
liability.  They  were  liable  to  the  utmost  farthiug. 
It  last  the  Legislature  intervened  and  authorized 
pnsons  who  proposed  to  trade  in  partnership  to  form 
I  tbenuelves  into  a  re/^istored  company  with  a  declared 
(apital  and  shan  s  «i  ;i  fixed  amount,  and  limited  tho 
liability  of  the  jj  irtnci-s  as  meniberH  of  the  company 
to  tbe  amount  unpaid  upon  their  shares. 

Bat  aU  this  l^alatioa  nroceeda  on  Uie  footing  of 
neo|iiblng  and  msintaming  fhe  lialnBty  of  the 
indiTidunl  members  to  tho  company  until  tlin  pre- 
scribed limit    is   roached.      The   nu'mormiduni  of 
Herniation  of  a  company  limited  by  shares  nmst 
ct'Dtain  ■•  the  amount  of  capital  with  which  the 
company  proposee  to  be  registered  divided  into  shares 
of  aoertaia  fixed  amount."     It  must  also  contain  a 
declaration  **  that  the  liability  of  members  is  limited." 
X  ither  the  liability  nor  the  limitation  is  ilcfined  in 
tl:t>  memunuidum  itsolf.     Ami  so  the  declaration 
»rrifs  yon  back  to  the  earU«-  part  of  the  welfoa, 
where  you  ate  told  what  is  meant  by  "  a  eompai^ 
limited  by  ■hates."  It  is  a  company  '*  formed  on  the 
principle  of   Imvinj?  the  liability  ff   its  members 
oiiiited  to  the  an\ount  im^iaid  ui>on  thoir  shares." 
That  must  im-nn  tLat  the  liiiliility  of  a  niombt^r  con- 
timwi  so  loni:'  as  anythin<;  remains  unpaid  upon  his 
ifcaiM.     Xothing  but  payment  and  payment  in  full 
tta pat  an  end  to  theiinbiHtar.   Plainer  still  and  more 
cspfidt  is  the  section  headed  "Inability  of  Members. ' 
It  b«»p>i^>  by  detlarins^  that  in  the  event  of  a  company 
formed  under  the  Act  lieing  womid  up,  the  measure 
ot  the  liitbility  of  everj'  present  and  past  member  is 
the  amoont  required  to  satisfy  all  doims  of  creditors, 
to  pay  aU  the  expenses  of  liquidBtion,  and  to  adjnst 
thf  1  faims  of  memlwrs  intrr  nr.    Then  como  certain 
'iHiilitioations  to  wliii  li  that  liability  is  sabje<:t.  One 
is,  that  in  tl)i'  east'  of  a  company  liiuited  by  shares  no 
contribution  shall  b  '  retjuired  from  any  member 
cmsding  tbe  amount,  if  any,  inlaid  on  tiie  shares 
is  nipset  of  which  he  is  liable  as  a  prasent  or  past 
iDHiiber. 

To  sum  the  matfar  uj),  I  catmot,  I  think,  do  better 
than  adopt  tbe  language  Mr.  Buckley  has  used  in 
«r#aking  of  the  Lamited  Liability  Acts.  "The 
iominantand  oardinBl  prinoiple  of  these  Acts,"  he 
Mys,  "is  that  the  inTestor  shall  purchase  hnmnnity 
from  liability  beyond  a  certain  limit  on  the  t/rms 
that  tht  re  shall  !>•  and  remain  a  liability  up  to  that 
limit."  ^^^u•ther  this  liability  is  <w-  nf  "the 
cjoditions  of  tbe  memorandum  ' '  within  the  meanine 
that  socprassiou  in  the  Act  of  1862,  as  Lord 
Sdbome  sssom  to  have  thought  (jDrni's  case), 
<v  a  condition  attached  by  the  Act  to  a 
company  limited  by  shares,  and  of  the  esijence  of 
tucli  a  company,  though  it  may  not  Ijc  found  con- 
tained within  the  four  comers  of  the  memorandum, 
i*  •  matter  of  little  or  no  iiuporteooe*  In  either 
viev  of  the  ease  it  is  plain  that  the  oondition  is  one 
which  cannot  be  dispensed  with  by  anything  in  the 
articles  of  association,  or  by  any  resolution  of  the 
•  ouipany,  or  by  any  contract  between  the  company 
ui  i  outsiderfi  who  haTC  been  invited  to  become 
I'letnbers  of  the  company,  and  who  do  oome  in  on  the 
<uth  of  such  a  contnet. 

It  ibis  condndon  be  eorrect,  there  fs,  1  think,  an 

•"nd  of  the  <piestion,  and  the  ar;;iunents  urged  on 
^"f'Kalf  of  the  appellants  may  be  disposed  of  very 
iriffly.  I  may  notic  e,  in  fiie  first  place,  that  refer- 
me  was  maae  in  the  course  of  the  aignment  to 
ledioa  25  of  the  Act  of  1868,  whldt  ^eemes,  among 


the  particulars  to  be  entered  on  the  company's 
register  of  members,  the  amount  paid,  or  Sgnied  to- 
be  constdeied  as  paid.  **on  tbe  ritares  of  each 

member."  It  was  suggested  that  this  expression 
shows  that  the  sUitufc  does  nut  rp<|iiiii'  actual  pay- 
'  ment.  Nor  does  it,  excep)!  in  the  case  of  a  company 
limited  by  shares.  The  section,  it  will  be  observea. 
is  speaking  not  only  of  such  companies,  but  of  all 
companies  under  the  Act  which  have  a  capital  ftivided 
into  shares. 

The  next  ari^unient  thut  was  put  forwai-d  strikes 
me  as  ratlier  far-fetched.  It  was  said  that  companies 
under  the  Companies  Clauses  Act.s  are  authorized  to 
issne  new  shares  at  a  discount.  It  wai  pointed  out 
that  the  hmgnage  of  table  A.  in  referenco  to  the  issue 
•  of  share-  in  additional  capital  is  precisely  the  SJimo 
'  a-s  the  language  of  the  (\mipanies  ('lauses  Aet.  ls<».3, 
now  that  it  has  been  amended  by  tl>e  liiilways 
Clauses  Act,  ISOT,  and  the  Companies  Clauses  Act, 
1869,  so  as  to  make  the  issue  of  shares  at  u  discount 

Sermissible.  Why,  it  was  asked,  should  there  be  any 
iffcrenco  in  this  respect  between  the  two  classes  of 
companies  ?  Why  should  that  bo  taken  to  be  pro- 
hibited in  tho  (inc  which  is  allowed  in  the  other? 
Well,  there  is  this  difference  to  start  with.  A  com* 
pany  limited  bjr  shares  selects  its  objects  and  tixes 
the  amount  of  its  capital  to  suit  itadf ;  complying 
with  the  provisions  of  the  Companies  Acts,  it  is  under 
no  outside  control  lu  these  matters.  The  Companies 
Clauses  Acta  are  applical)le  to  i mupanies  furmwl  for 
the  purpose  of  currying  out  undertakings  of  a  public 
nature.  After  Parliatuent  is  .satisfied  that  the  pro- 
posed undertaking  will  be  of  public  benefit,  and  that 
the  proposed  capital  is  adequate,  and  not  excessive, 
a  special  Act  is  obtained.  Then,  if  the  eompany 
comes  for  ptowera  to  raise  further  capital,  it  is  opt?n 
to  the  Legislature,  if  it  thinks  fit,  when  sanctioning 
an  Act  for  tho  purpose,  to  inoonporate  with  the 
special  Act  the  Gmnpsiues  Ohnisas  Aot,  1M63,  and  at 
the  same  time  to  modify  its  pnjvisions  as  occasion 
may  n  (piire.  Because  a  s{)ecial  permission  grante<l 
in  consideration  of  the  jjarticular  circumstances  of 
the  case  is  free  from  objection,  it  dues  not  follow 
that  a  gaoetal  lioenoe  aught  not  be  open  to  gtave 
abuse. 

There  fa  this  difiterence,  too,  a  company  limited  by 
shati  s  may  luiTOW  as  much  monej*  as  it  can  get.  A 
company  uudcr  the  Compatii«'s  Clauses  Acts  has  only 
limited  powers  of  borrowing.  So  there  is  the  more 
reason  that  a  company  of  the  latter  class  having  still 
some  orsdit  thongn  its  borrowing  powers  be- 
exhttusted,  shnuM  be  allowed  in  a  propi'r  case  tO 
make  use  of  its  unissued  capital.  But,  after  all.  the 
real  auswiT  (i)  any  argument  or  appeal  founded  on* 
the  Companies  Clauses  Acts  is  this:  whatever  those 
Acts  may  prohibit  or  permit,  table  A.  must  be  taken 
in  oonaeotioa  with  tke  Con»panies  Aot,  1862,  and 
connot  be  read  so  as  to  contravene  its  provisions. 

Much  reliance  was  placed  on  the  2.>th  section  of  the 
Act  of  1867.  It  was  said  that  what  that  section  has 
in  view  is  one  of  two  things,  either  liability  to  pay  in 
cash  the  whole  amount  of  the  shacss,  or  elso  a  oon^- 
tnet  in  writing  duly  registered  at  or  beftne  the  issne 
of  the  shares.  It  was  argued  that  if  there  be  a  con- 
tract duly  registered,  the  section  does  not  impose  any 
liability  to  pa\-  in  full.  That  is  quite  true,  and  for 
this  reasou  :  the  section  appUes  not  only  to  companies 
limited  by  shares,  but  to  all  com])anies  under  the  Act 
of  1^  oairiag  a  capital  divided  into  shares.  la  the 
case  of  a  contract  duly  registered,  tbe  section  does  not 
reciuire  payment  where  payment  is  not  n  piired  by 
tho  Act  of  1862.  On  the  other  hand,  it  does  not  dis- 
})ensc  with  payment  in  full  where  the  liability  to  pay 
in  full  is  a  condition  imposed  by  the  Act  of  1862  as* 
it  is  in  the  ease  of  a  company  limited  by  shares. 
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HoiTSB  or  LoBM.    OoBBoini  GkKLD  Mnnfo  Oo.  or  finni. «.  Bons. 


lUirkinthaw  v.  NicholU  was  pressed  into  the  ar^u- 
meut.  Bat  tH  that  CMe  deadM  is  th»t  the  com- 
pany't  cflitiffoate  to  tiie  tUteet  that  ahuM  are  fully 

paid  up  is,  a'<  agniiist  the  company,  conclumve 
evidence  of  })ttyiuL'nt  in  the  hands  of  a  purchivier  for 
"  value  without  notice. 

Lastly,  it  wan  said  tbat,  if  it  be  the  uase  that,  ia 
•oompanies  limited  hf  lllimit  BMnbera  are  liable  to 
pay  np  in  full  the  aaiooat,  if  amj,  unpaid  upon  their 
diares,  Bt&l  Die  lialnlity  is  one  that  may  m  earily 
Ofaded.  And  it  was  pointed  out  tint  in  the  present 
case  if  only  a  different  method  htui  Wen  adopted,  a 
result  practicjiUy  the  same  might  have  been  attained, 
and  then  the  transaction  would  have  been  onim- 
peachaUe.  Whether  that  is  a  good  roMon  lor  per- 
mitting the  requirements  of  an  Act  of  PariiamMlt  to 
be  contravened  may  jx'rhaps  be  doubted. 

Ihit  I  desire  to  protest  a^rainst  -miip  of  the  propo- 
KitiouH  which  were  advanced  in  connection  with  this 
part  of  the  argmnMlt.  It  was  said  that  if  a  company 
umitedbyehMcwowwitobankera  £1.000,  audits  ehana 
are  at  60  per  oent.  disooant,  fully-paid  ihant  of 
£'J,000  nommal  value  may  be  given  in  dis!  harfje  of 
the  debt.  It  was  said  that  a  company  liuiiteil  by 
shares  may  issue  fully-paid  shares  iit  their  iniirket 
nrioe  at  the  time,  however  mucli  they  may  have 
oeoonie  depredated,  in  exchange  fur  goods  having  a 
reoogniaed  maricflt  value.  Spwaking  for  myielf ,  I  am 
not  prepared  to  aeeent  to  either  of  thoee  propositions 
witliont  further  argument.  I  am  inclined  to  agree 
with  the  view  expressed  by  Cotton,  L.J.,  though  it  is 
not  ncwcBsary  to  decida  the  point.  It  seems  to  me 
that  all  that  haa  hem  determined  so  far  is,  that  the 
coort  win  deeline  to  rip  up  a  tranaaetion  not  im- 
peached as  dishonest,  and  not  prove<l  to  be  such, 
merely  because  the  cjuipany  may  have  paid  an 
exorbitant  price  for  their  jirojxTty. 

In  the  present  case  I  regret  I  am  compelled  to  say 
that,  in  my  opinion,  the  transaction  cannot  stand. 
The  course  which  the  direetors  took  prohaUy  saved 
ihe  company.  AH  parlies  oonoemed  acted  in  a  per- 
fectly open  and  honest  manner.  But  it  seems  to  me 
that  the  ret^uircments  of  the  Companies  Act,  1862, 
have  been  contravened,  and  thanHofa  I  tluiik  Vbat  the 
ap|ieal  must  bo  dismissed. 

Lord  MoKKis. — The  Act  of  1862  enabled  a  company 
to  bo  formed  on  the  principle  of  having  the  liabili^ 
.  -of  its  members  limited  to  ths  amount  nanaid  on  their 
-shares;  it  did  not  impose  a  UaUfity— on tiis contrary, 

it  limited  liability  to  the  extent  of  the  amount  of  the 
share ;  but  there  is  no  jwwer  given,  that  I  can  see,  to 
further  limit  liability  by  not  pajnng  that  amount. 
Has  that  position  been  varied  by  section  2o  of  the  Act 
of  1867,  which  proridee,  "  Every  share  in  any 
company  shall  be  deemed  and  taken  to  have  been 
■issued  and  to  be  held  subject  to  the  piiyment  of  the 
whole  amount  thereof  in  cash,  unless  the  same  shall 
have  been  otherwise  determined  by  a  contract  duly 
made  in  writing,  and  tiled  with  the  Begifltrar  of  Joint- 
Stock  Companies  at  or  before  the  issue  of  such  share  "  ? 
Thatseetion  appears  to  me  plainly  to  refer  to  and 
deal  only  with,  the  mode  of  jmyment — fari,- 
payment  of  tht5  whole  amount  is  to  be  in  tush,  but 
with  a  power  given  of  contracting  for  something 
other  than  cash  to  be  taken  in  payment,  but  payment 
in  meal  or  malt  is  clearly  contemplated — Ihe  amount 
■of  th«  shares  must  be  paid.  A  company  can  only  do 
what  it  is  authorized  to  do,  and  not  that  which  it  is 
only  not  prohibited  from  lii  inp.  I  c;in  find  no 
authority  to  issue  a  pound  share,  but  that  only  five 
•shillings  is  to  be  paid  of  the  pound.  For  these 
wessons  I  oonoar  in  the  jodgmant  moved  hy  the  Lord 
</baiiceillor. 

Locd  Haubust.  I1.CL— Beiois  pnttmg  As  qnsstimi 


— Ix  BB  Lavba  Batt.  LmrAOY. 


I  only  desire  to  add  that  I  have  designedly  atoidod 
alluduur  to  the  point  whioh  has  been  mennnMil  hj 
my  noSle  sad  learoed  friend  Lord  Hjawchsill,  ina*- 
much  as  it  WM  asitlisr  insistsd  i^mii  nor  siglwi  at 

the  bar. 

Order  appealed  from  ajirtiud,  and  appttd  dimtutd, 
with  cotU. 

Solicitors  for  the  company,  Snrll,  Son,  d-  Grtaif. 
Solicitors  for  Wallroth,  Frrthjiehh  <fc  WUUami, 
Solidtois  for  Iloper,  BaUent  Proffitt  ^  Scott. 


Idndley  and  Lopes,  L.  J  J.  July  U,  1802. 

//*  rr  Lvriuv  D.vvy.  (o.) 

l.nuarti — Murn'td  iromuit  —  FnuiiJ  to  Itc  o/  utuouud 
tiiiiid — Suininons  fur  aj)}toiiitiueitt  (>/'romflutf|s»C3un 

of  huthani'  (>>  U  apinintoi  us  a/  riij/it. 

The  tiusl^ntd  of  a  woman  found  of  muound  mind  h(U 

110  (ibsoliifr  riijki  to  btofpotaled,  eitktr  aoUtjf  cr  fuMs, 

h'-r  oimmiK''': 

Summons  referred  by  the  master  to  the  court  for 
the  aj^Kiintment  of  two  committees  o<  tiio  penon  ind 
estate  reqteotivalj  of  Laura  Davy,  n  mamsd  vCHDsa 
loond  of  unsound  ndnd. 

On  the  '2'2xv\  of  Fi'bnmry,  1892,  a  petition  was  pre- 
Roiit*>d  that  an  inquirj'  should  be  made  into  the  stuW 
•  of  mind  of  Mrs.  Laura  I'avy,  a  married  woman,  an  1 
on  the  29th  of  April  an  order  for  the  inquiry  was 
made.  On  SMh  of  May  the  mastas  f&nd  thst 
she  was  a  person  of  unsound  mind. 

On  the  2nd  of  Juno  the  present  summons  was  iaracd 
by  the  mother  of  the  lunatic  asking'  tliut  two  persons 
named,  one  l>eing  the  applicant,  but  neither  bemg  the 
husband  of  the  ^unatWt  might  be  appointed  com- 
mittees of  h«r  pecson  and  estate  tenertativaly.  The 
summons  was  heard  hy  tiis  ntssAer,  Dot  tiis  msbsad, 
though  duly  served,  did  not  attend  and  the  summon') 
Vfiis  tlierefure  adjourned.  It  was  further  heard  on 
till'  -'Oth  of  Jmie,  when  the  husband  appeared  and 
opposed  the  application  and  the  n mater  reserved  hi* 
decision.  On  the  27th  of  June  the  nUMtsr  xetSned 
t  he  summons  to  ths  oonrt,  and  it  now  osms  on  for 
hearing. 

The  evidence  showed  that  tlu^  lius-band  had  duriiitr 
tlieir  married  life  treated  his  wife,  who  was  a  'ieuf 
mute  and  whom  he  had  married  without  her  parents' 
knowledge,  veiy  badly;  that  he  took  her  money 
for  himself  and  did  not  provide  her  witii  snfioient 
food  or  clothing,  and  left  her  for  long  period*  of 
time  alone,  which  was  peculiarly  pruj  iidicial  to  anyone 
atV!ii;trfl  as  she  wius  imd  specially  reijuiring  companion- 
ship ;  and  that  there  was  no  real  sympathy  between 
thsm,  but,  on  ths  oontmy,  she  faarad  sind  ffiaUked  his 
presMice. 

Onukaathorpe,  Q.C.,  and  F.  U,  0<dt,~lor  tW  sum- 
mons. 

Craycroft,  for  the  husband  of  the  lunatic,  contra.-- 
The  husband  or  wife  of  a  lunatic  has  n  right  to  be 
appointed  eititer  solely  or  j  ointly  her  eommittee.  Thai 

is  83  according  to  the  old  cases  :  Lord  Wt  uinnns  "M', 
1  Peere  Williams,  701  ;  Kr  jKirt'  Lr  Jleup,  IS  \\~^. 


(a.)  Beported  by  Abthvb  Law&ekck,  Esq.,  Barrister' 
st-Law» 
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sn :  /tt  rr  Djfee  Sombre,  S  Jar.  817 :  and  tiiere  luw 

been  no  new  practice  sinco  tho  rocont  Act. 

LiXDLEY.  JL  J. — Tbu  case  is  a  remarkubie  one.  The 
hdy  who  has  b«en  Imuid  of  unsound  mind  is  a  deaf  | 
aurte.  Her  ooonn  mamed  her  aome  eight  or  nine 
jnn  ago  daadestiiidy,  withont  fh«  knowledge  of  her 
paicntSi  and  he  has  treated  her  very  badly  during 
their  married  life,  and  in  such  a  wiiy  tbiit  I  am  satis- 
fied that  ho  should  not  b*^  ap^winttnl  her  committee. 
If  the  money  to  which  she  is  entitled  duiing  her  life 
were  to  be  paid  to  htm  for  her,  I  have  no  doubt  he 
mmld  put  it  into  his  own  pocket.  The  husband  con- 
tends that  he  has  a  right  to  be  appointed  either  solely 
or  jointly.  I  do  iii  >t  ;ifjre«  that  he  has  any  such  right. 
The  court  has  full  jurisdiction  in  the  matter,  and 
exeni-scs  its  discretion  as  to  what  is  best  for  the 
ImMktic.  That  is  what  the  court  looks  for,  what  is 
bMt  far  the  Innatie.   In  999  eases  ont  of  1,000  it  may 

bsthat  it  would  be  best  that  the  husband  should  be 

r'nted.  but  there  may  be  a  case  in  wliich  it  is  best 
be  should  not  be,  ;iud  there  the  court  exercises 
its  disoetioa.  In  my  opinion,  the  order  must  go  as 
sAsd  for  by  the  summons. 

Loi'Es,  L.J.  —  In  my  opinion  the  re  can  be  no  doubt 
at  all  that  a  husband  has  no  absolute  indefeasible 
to  be  his  lunatio  wtfo^s  emnmittee.  If  there  is 
noivBoedent  for  the  oonrse  the  court  is  taking  to- 
dsjr,  then  I  think  the  sooner  a  precedent  is  made  tiie 
better.  The  paramount  object  which  the  court  has 
to  consider  is  the  comfort  and  lx>nettt  of  the  lunatic. 
\\Tiat  would  happen  if  the  court  were  to  appoint  the 
husband:*'  Caa  anyone  doubt  that  ^if  he  were 
mointsd  he  would  continue  to  act  as  be  bas  already 
iwnc.  and  ])iit  the  money  which  onpht  to  go  for  his 
wife's  benefit  into  his  own  pocket ':  I  agree  that  the 
Older  shoNiId  go  as  lindkj,        has  said. 

f^i'm;a")is  •jniiifril. 

Soliators,  Tvrr  Si  Co, ;  J,  HopkiMm 


Cottit  of  Ayyeal. 

From  Chan.  Div.  \ 
(lindley,  Bowen,  and  f  Oct.  SI ;  Nor.  1, 11. 

A.L.8iiittb.L.JJ.}  ) 

In  rr  MlGuatii  (Inf.vxts).  («.) 

In/atit — Guar'liaii — •fiiri-nlirtinu  irfure  >»«  firoiHrtif — 
Ji^ii'ji'iiim  riliiriitloii  -  ll'i'i/if  <  of  (/»'cm«"/  fdtlier — -II  V/- 
/are  uf  in/ant — Ouardianahip  of  fn/anU  Act,  1886 
(4B4ft«01^Vf.  r.  37),««.6, 13. 

Tftr  ri,)trt  lias jKrinlii  f/cn  intcrfi  rt  nu'th  aiiJ  to  roitorr 
guard  tan  of  a  rliild  who  ha»  no  jtro^ifrti/,  en  (f 
mi9CMidnct  of  tht  guardian  towards  tht  child,  i>r  ua 
fnof  that  it  i4  for  the  wdfart  of  the  child  Utai  the 
gmudian  tihould  le  removtd. 

But  thediii'j  of  thr  court  fnii-drd.^  a  niiil'is  child  under 
tit  care  of  a  /'■<j<d  <jii(irdi'in  vim  in  ohli  ai.d  *ci/liiiij  (o 
SMtMfaia  fAe  chilli  i3  to  have  t!n  child  (tloiir,  nuhit  the 
rtfurt  it  t^li^d  that  it  ia  for  the  welfare  vf  thr  child 
tiaf  tome  other  count  thould  he  taken.  The  tctlfure  of 
the  child — reliffioutt  moral,  ofld  toa'al,  u»  irtH  at  phytieul 
mi  peci'uiarij — it  the  paramount  contidtration  for  the 
cfuri. 

SiAwithttauditi'i  the  Ouardianahip  of  [itfaids  Act, 
18H6,  the  idshti  of  tht  fit  her,  e.cprcfxd  or  iinjdirfl,  miltbr 
the  guide  (ff,  tuuifulUnoed  by,  tfte  court,  far  the  religioM 

(«•)  Bfpocted  by  AsiBUK  Laitssvce,  Esq.,  Bairister- 
at-Law. 


CotTBT  OF  Appeal. 


education  of  the  child,  unlett  there  it  very  itrong  rtatOH 
for  ditregardiug  his  vinhes.  Ordinarily,  where  such 
wishes  are  t>ot  exprcgnid,  tht  court  must  infer,  in  the 
j  al"<fhcc  if  cridciirr  to  tin  cindriiri/,  that  the  ii-inlmt  of  the 
I  father  vjerc,  tluit  his  child  ghould  lie  bronifht  up  in  the 
rcliijion  which  thr  father  profis.*ed  ;  and.  that  iufrrcnce 
practicalh/  amiuuds  to  a  rule  of  law  that  a  child  thall 
w  broufjht  up  in  thf  father't  reliyion.  But  the  welfare 
uf  thi-  child  ID  thr  idu'oifite  guide  <tf  the  eimrt,and  uhcre 
(he  filth' r  ha.i  h'ln  himself  indtfferestt  to  religion,  aud  it 
is  hot  for  the  welfare  if  the  child  that  the  ordinary  rule 
should  lie  enforced,  the  court  will  make  oh  exception,  and 
n-ill  not  tlirect  the  child  to  be  brought  in  the  r^igion 
nominally  profetted  by  the  father. 

Ihcision  o/ North,  J.  (40  If:  It.  683),  affirmed. 

Appeal  from  a  decision  of  North,  J.,  reported  40 
W.  K.  GH-.i. 

Tho  question  was.  practically,  whether  infants 
whose  father  was  dead  .should  be  brought  up  in  the 
religion  which  the  father,  nominally  a  Boman  Catho- 
lic, had  profeflsed. 

The  facts  are  consiiTored  to  appear,  sufficiently  for 
the  purposes  of  the  present  iTport,  from  the  judg- 
ment of  the  court. 

North,  J.,  refused  to  remove  a  Protestant  guardian 
appt)inted  by  the  mother  of  the  infants  or  to  appoint 
Boinan  Catiiolio  guardians  to  be  co-guanliaTi't  with  the 
Protestant  yiaigfan,  or  to  direct  the  guardian  to 
brincr  the  infants  up  in  the  Boman  Gatholio  re- 
ligion. 

iThe  infants,  by  their  n«st  fdsnd,  anealed. 

liigby,  0.0.,  8.  ffali,  Q.C.,  and  /'.  >.  sv, ,  t., 
for  the  appellants. — ^It  is  what  James,  L.J.,  has 
caOed  a  saorad  right  that  ohtldTen  should  be  brought 

\  up  in  tlieir  father's  religion,  unless  there  nre  special 
circumstHiiccs  to  the  contrary,  and  ^lellish,  L.J., 
speaks  of  it  as  luninestionably  the  rule  :  I/awksworth 
V.  I/.,>rl:t,ri,r(h.  W.  li.  730,  L.  li.  (j  Ch.  ol'I.  Tho 
fuel  that  the  faith  of  some  of  the  brothers  and  sisters 
would  be  different  from  that  of  tbe  others,  if  this  appeal 
is  allowed,  is  quite  insulBeient  to  oonstitnte  such 
special  circumstances  as  to  take  the  case  out  uf  tho 
general  rule.  Hei-o  tho  children  had  received  no  such 
detinito  religious  ideas  or  definite  ideas  as  to  the 
difference  between  Protestantism  andBomanism  as  to 
be  a  reason  for  the  court  to  refuse  to  interfere  lest, 
by  changing  their  ideas,  it  should  take  away  all 
religious  odief  altogether.  The  recent  Act  expressly 
recognized  the  rule  that  the  father's  religion  should 

{>rcvail,  even  in  tho  case  of  a  bud  father.  There  has 
teon  no  undue  delay  on  the  appellants'  part.  And 
there  is  no  advantage  of  tempwal  welfore  on  either 
side. 

Cozent-Hardi/,  Q.C.,  and  Midi-hm,  for  the  respond- 
ent.— The  chilclren's  welfare  is  really  the  matter  to  bo 
considered:  In  re  Clarke,  ;J1  W.  II.  37,  21  Oil.  D.  (Sl7. 
The  true  test  as  to  the  rule  about  the  father's  religion 
being  followed  is  not  what  was  the  father's  religion, 
but  what  were  his  wishes.  In  re  Nevin,  [16911  2  Ch. 
209,  :yj  W.  R.  Dig.  tM) ;  but  here  the  father  had  really 
no  religious  belief  himself  and  no  wish  as  to  his 
children's,  so  the  rule  nxay  be  left  out  of  account,  and 
the  children's  welfare  alone  taken  into  consideration. 
As  the  eldest  boy  and  the  eldest  girl  will  remain 
Protestants,  it  is  for  the  benefit  of  the  thiee  younger 
ones  to  be  Protestants  too.  In  fTawktivorth  ffat^- 
u-urth  .Tamps.  T,.J.,  prefaces  his  remarks  as  to  the 
rule  by  sayin]tj  that  in  that  case  "  there  was  not  tho 
slightest  trace  of  any  imlifTerence  on  the  part  of  tho 
father,"  which  preface  is  very  imitortant.  If  the 
rule  is  a  striet  one^  it  bas  been  constantly  broken  in 
upon,  e.g..  Siourtm  t.  Stouriitn,  5  W.  B.  418,  8  Oe  O. 
M.  &.  O.  7CD. 
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CoVKT  i)F  Ari'KAl.. 


TX  HE  McOr  A  III  (I  N 1  A  .\  1 


CorRT  OK  Appeal. 


Jiiyi>;j.  s.'/.,  iii  reply.— The  Act  of  1886  ex- 
ptMiily  provides  that  it  u  not  to  intocfefe  witb  llie 
p<mer  of  the  ooort  ia  TCspect  of  inluiti. 

Cur,  aih\  vult. 

Xovi'iulier  1 1.  — LiXDi.F.Y,  L.J.,  dcUverttl  tlio  judg- 
ment of  the  court  fi»  follows  :  -This  is  an  appeal  from 
the  refusal  of  North,  J.,  to  iaterfere  with  the  custody 
or  education  of  three  girla  and  »  boy,  all  of  whom 
an»  infants,  aged  respectively  13,  13,  11.  and  0. 
Their  father  and  mother  were  poor  pcof>lo ;  they 
wen-  K  jiimu  Cuthulies,  and  tJu»y  an*  buth  dt^id. 

The  mother  survived,  and  by  a  deed  executed  by  her 
in  NoiVMnber,  she  appointed  a  Protestant  lady 
of  means,  guardian  of  the  obildren  in  question.  This 
lady  has  had  the  care  of  them  rinoe  April,  1890;  she 
support-^  tl'.i  Tu  r.ut  of  her  own  rcsomcf  s  and  has 
brought.  tl;i  111  up  in  tin-  I'rotcslaiit,  and  iml  in  the 
Roman  (.'iitholic,  i«li>;i'jn.  Ati  aunt  ot  tin'  father, 
who  is  a  IkOiiian  (Jutholic  and  in  poor  circuuistauces, 
think.H  this  uught  not  1  >  In-.  A  kind  and  benevolent 
Ik) man  Cathuho  lady  is  willing  to  take  core  of  the 
children  and  to  bring  them  np  in  tho  Roman  Catholic 
relig^iou  if  t]i>  y  are  iutruMtt  <l  to  her.  In  order  to 
have  tho  children  transferred  to  her  atro,  or.  at  all 
events,  to  insure  their  education  in  the  Koman 
Catholic  xeligion,  a  summons  was  taken  out  in  the 
name  of  the  infants,  by  their  next  friend,  asUnir  for 
the  remoral  of  thfir  ptiardian  and  for  tin'  apjioint- 
ment  of  tho  Roman  Cutlioliu  lady  and  tin-  lu-xt  friend 
as  tlifir  pti:irai:ins  ;  or,  in  th<»  altt  rnativc,  that  those 
ladies  might  bo  appointed  co-guardians  with  the 
present  giurdian,  upon  the  latter  lady's  undertaking  to 
bring  these  childien  up  as  Boman  GathoUca.  North, 
J.,  refused  to  interfere,  and  the  infiants,  by  theb  next 
friend,  have  appf^Ufd  from  his  decision. 

Before  proceeding  further,  it  is  desiralile  to  stat*' 
the  legal  rights  of  the  ])arties  to  this  unfortunate 
litigation.  The  eldest  girl  is  10.  She  docs  not  desire 
to  become  a  Roman  CSatholio.  8ho  will  soon  be  able 
to  earn  her  own  living,  and  the  appellants'  counsel 
saw  it  was  hopeless  to  try  and  induce  tliis  court  to 
interfere  with  her.  The  tin ee  youngest  ciiiMreji  have 
no  property  of  their  own,  and  their  only  right  is  to  bo 
supported  ami  educated  by  the  proper  poor  law 
authoritioe  if  no  ono  else  will  provide  for  them. 
Their  rights  as  regards  tbdr  rdigious  education  will 
appear  presently,  when  the  duty  of  tlu'ir  gii  irdian 
and  of  the  court  towards  tL<'m  is  exaniini  Ll.  The 
lady  who  is  their  duly-aj)poiute(l  guardian  h:i.s  tho 
right  to  their  custody  and  the  right  to  support  and 
educate  them ;  in  what  particular  religion  will  be 
considered  hereafter.  The  other  parties  to  this  liti- 
gation have  themselTes  no  right  to  the  custody  of  the 
childn  ii ;  no  right  to  remove  them  from  tlie  custody 
of  their  legal  guardian  ;  no  right  to  dict;ite  to  that 
guardian  how  she  shall  clothe  them,  nm-  hnw  she 
uaU  feed  thorn,  nor  what  she  shall  have  them  taught. 
Their  right  in  this  matter  is  precisely  the  same  as 
tiie  right  of  tho  n>8t  of  her  ilajo.sty's  subjects,  and 
is  limited  to  informing  the  court,  ut  their  own  risk 
as  to  oosts,  of  niisei.inaurt  on  the  part  of  the  legal 
guatdian  towards  her  wards. 

Then-  was  at  one  time  an  attempt  to  throw  some 
doubt  upon  the  jurisdiction  of  the  Go\ui  of  Chanceiy 
over  the  guardians  of  children  who  had  no  j)ru|K>rty ; 
but  all  tlmiljt  on  this  j)oint  was  set  at  rest  by  Ijord 
Cottenhaiii's  decision  in  In  rv  Sjitncf,  '2  I'hil.  247 ; 
an<i  it  i-i  chur  that  the  old  Court  of  Chancery  had, 
and  that  the  High  Court  has,  jurisdiction  to  interfere 
with  and  to  remove  a  guardian  of  a  child  who  has  no 
projM-rty,  on  proof  of  misoonduot  on  the  part  of  the 
guaniiua  towards  the  child,  or  upon  proof  that  it  is 
for  the  welfare  of  the  child  that  the  giuinliun  nliould 
bo  removed.   But  it  is  obvious  that  the  jurisdiction 


of  the  court  is  very  limited  in  such  a  cas«'.  The 
child  having  no  property  under  the  control  of  the 
court,  the  court  cannot  provide  any  aoheme  tot  the 
child's  maintenance  or  eouoation.   All  timt  tiie  oourt 

can  do  is'  to  remove  the  guiu-dian  and  appoint 
another,  if  another  can  bo  found  to  take  care  of  tho 
child.  This  limited  jurisdiction  being,  however,  estab- 
lished, it  follows  that  the  exercise  of  such  jurisdictiou 
can  be  invoiced  on  behalf  of  any  child  by  anr  one  who 
is  willing  to  come  forward  on  its  behalf  and  to  act  as 
its  next  friend.  Tho  jurisdiction  of  the  court  OTor 
guardians  of  children  without  projiertv  was  exorcisod 
in  /a  re  ^•'r^/.^l/^  3»;  W.  K.  842,  40  Ch.  D.  '-HM).  and 
was  rocoginzed  by  North,  J.,  in  his  judgtuent  in  this 
case,  and  is  not  open  to  controversy.  But  it  cannot 
be  too  generally  Imown  that  no  next  friend,  no  rdn- 
tion,  no  kind  or  charitable  pen>0!i.  Ji'i  r  - i-ri  i;:ri  jni«t  of 
the  child,  no  priest  or  minister  of  .'iny  reiigi  u  has  iu 
the  case  now  sujtposed  any  riglit  whatev  f,  beyond  th«* 
right  of  informing  the  court  of  what  is  wrong  and 
asking  the  court's  assistance  on  behalf  of  the  infant. 

The  next  point  to  cousidcr  is  the  duty  of  the  court 
towards  u  j)enuilcs3  child  under  the  care  of  a  legal 
guardian  who  is  able  and  willing  to  maintain  and 
eilticate  the  child  at  ins  m-.vu  exneuso.    The  du*y  of 
the  court  is,  in  our  judgment,  to  leave  the  child  alone 
unlets  the  oourt  is  «ati4lied  that  it  is  for  the  welfare 
of  tiio  child  that  some  other  oonrse  should  be  taken. 
The  dominant  matter  for  the  consideration  of  thi» 
coui  t  is  tho  welfare  of  the  child.    But  the  welfare  of 
a  child  is  not  to  In'  measiui'd  by  ninney  oiily.  or  by 
physical  c<uufort  only.    The  word     weifure  '  ji-.ust  be 
:  taken  iu  its  wid-^st  sense.    The  moral  and  n  ligiona 
'  welfare  of  the  child  must  be  considered  as  well^  as  its 
{  jihysical  well-being.   Nor  can  the  ties  of  afFeetion  l>e 
ilisregarded.     As  ivgards  religious  elucation  it  is 
j  settled  law  that  the  wishes  of  the  lather  must  be 
I  regarded  by  tho  court  and  be  cuforced,  unless  there  is 
some  very  strong  reason  for  disregarding  them. 

The  Guardianship  of  Infaut^s  Act,  ISbii,  which  has 
so  greatly  enlarged  the  rights  of  mothers  after  their 
husbands"  deaths,  has  not  changed  the  law  in  this 
respect.  This  was  dei  i^led  by  Stirling.  J.,  in  In  rr 
Saiulun,  and  is  un questionable.  The  c  inseiiuence  is 
that,  uotwithstan<ling  that  Aot»  S  widow  may  still 
find  herself  compellvd  to  bring  np  her  chihl  in  a 
religion  whioh  she  abhors.  The  wishes  of  the  father, 

if  not  clearly  expreJ>se<l  V)y  him.  must  be  inferred  from 
his  comluct.  If  tho  father  is  dead  it  will  be  Uiiturally 
inferred  that,  in  tlie  absence  of  evidence  to  the  con- 
trary, his  wish  was  t!>.it  the  children  should  be 
brought  up  in  his  own  religion — i.e.,  the  religion 
which  ho  prof<»sod.  This  inferaooe  is  one  which  the 
court,  in  tno  absence  of  erfdenoe  to  the  oontrary,  is 
bound  to  draw,  and  i<  j  v  i  tiLidly  not  distinguishable 
from  a  rule  of  law  to  the  eiVe.;t  that  an  infant  child  is 
to  be  brought  up  in  its  father's  religion,  ludess  it  can 
be  shown  to  be  for  the  welfare  of  the  child  that  this 
rule  dionld  be  departed  from,  or  the  father  has  other- 
wise directed.  This  we  Ix'liove  to  bo  the  true  state  of 
Ihe  law.  The  law  is  not  so  rigid  as  to  compel  the 
court  to  order  cbildtin  to  be  lir.iught  up  in  the 
religion  of  their  deceased  father  regardless  of  the 
consequences  to  themselves.  This  point  was  care- 
fully oonsiderod  by  the  present  Lord  Justice  £ay  in 
/«  re  (^arkf,  and  more  recently  hy  thii  oourt  in  In  re 


f'<.  in  which  tho 


duty  of  a  guardian  to  bring  up  a  child  in  its  father's 
religion  ancl  the  dutj*  of  the  court  to  order  this  to  bo 
done,  was  most  emi^hatically  asserted,  does  not 
warrant  the  cont«ution  that  there  are  no  cxceptiailB 
to  this  general  nile;  and  the  court  will  always 
depart  from  the  rule  for  sufficient  reason,  Tho  welfare 
of  the  infant  is  tho  ultimate  guide  of  tho  court— see 
Stourton  v.  Stourton,  Andrewt  v.  Halt,  21  W.  &.  616» 
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Com  or  ArrsAL. 


KlEKHKATOK  DMTBICT  LOCAL  BOAKD  «.  AlHUY  &  tiuS. 


Gou&x  OF  Appeal. 


L  B.  8  Ch.  622.  /n  re  Ayar-EIlis,  27  W.  E.  117,  :j2 
V.  K.  1,  10  Ch.  D,  in,  and  24  Cb.  D.  317.  The 
mfat  of  the  infant  in  this  n  8pc<?t  in  the  corrdatiTe 
a  the  duty  of  its  gtiardiau  aud  of  the  court. 

We  proceed  now  to  inqvin  why  the  ooart  dioQld 
interfoein  this  particalar  case.   The  question  may 
be  put  in  another  form — aamoly,  Is  it  for  the  welfare 
of  the  thne    younger    children   that    the  .ourt 
ibould  take  stopa  to  have  theiu  now  brought  np  in 
the  Roman  CataoUo  religion  rather  than  in  the  Pro- 
toteni  rdigion,  in  which  they  are  being  brought  up 
fey  tiiair  legal  guardian  P  Or,  again,  the  queetioa  may 
w  put  in  tnis  shape— namely.  Is  il  tlio  iluty  of  the 
ctinrt  to  remove  the  present  guanliau  unh'sa  slie  will 
..nitrtake  to  bring  up  these  three  children  in  the 
Koman  Catholic  religion  'f    She  is  willing  to  give  this 
undfrtaking  rather  than  be  removed.    As  regards  the 
phjaGal  comfort  and  unsectarian  education  of  the 
diudnn,  there  is  no  ground  whatever  for  the  inter- 
ferenoe  of  the  court.    Tht^  whok-  (juestion  turns  un 
their  rdigious  fUucatiou.    Dues  their  welfare  deiuaml 
that  this  should   be  now    changed?     This  court, 
jndioally  administering  the  law,  cannot  hold  one 
id^iaii  to  be  better  tnan  another.  The  law  does 
r.ot  imposo  upon  the  court  the  duty  of  doing  more 
'.hall  to  order  a  child  to  be  hroutrht  up  in  its  father's 
rtligiou  luiless  there  are  sulH  ir  iit.  ri  .isons  for  doing 
otherwise.     Liet  us  first  inquire  int.)  the  religious 
fiewiof  the  father.   It  is  plafai  from  the  ovidonco 
that  he  was  not  a  xeligioiis  nun.  He  did  not  attend 
tnypUce  of  public  worsMp  himself.   His  ohQdron 
were  l»iij)tizi:-<l  as  Itoman  Catholics,  but  In  hli  lifetime 
his  eldest  son  was  eilucated,  with  his  consent,  by 
Protestants.    The  girls  attended  a  Itoman  Catholic 
day  school,  bat  on  Sundays  they  frequently  went  to  a 
Protestant  ehanel  and  to  a  Protestant  Snnday-sdiool. 
The  youngest  boy  was  at  homo.    If  any  kind  .and 
cfiaritable  person  had  in  the  father's  lifetime  ofTere<l 
to  maintain   his  four  youngest  cliiMi  'n  ami  bring 
them  up  as  Protestants  we  are  convince<l  that  he 
-would  have  gladly  assented  to  the  arrangcmetit.  In 
this  lespeoi  the  owe  diffisrs  widely  from  Haioktwvrth 
T.  ffavmriforth,  where  James,  HJ.,  said  (L.  B.  6  Ch., 
at  p.  :>{2) :  — "  Tlier.'  is  not  the  sliglitest  traue  of  any 
imiifference  on  the  part  of  the  fatlier  to  the  religious 
«^uc;ttion  of  his  chUd.    There  is  nothing  to  show  that 
h»  would  have  avquiesoed  in  the  child  being  brought 
1^  a  Protutant     he  had  been  living."    under  the 
arennistances  of  the  present  case,  to  rely  on  tho 
wish^.*  or  supjiosed  wish<  s  of  the  father  as  a  grotmd 
t  r  liriugnnu'  !<"!ue  of  his  cliiMreu  uji  in  the  Kinuun 
Citholic  relijjioii  rather  than  in  any  other  religion,  is 
to  rely  on  u  rotleii  rfH^d.    Still  it  does  not  foUow  that 
hiiieligion  ia  to  be  disregarded. 

Let  Qs  then  look  at  the  present  state  of  affurs. 
Till-  father  died  in  June,  I'^ss,  a  I'onian  Catholic,  and 
WIS  burieil  as  such.  At  his  death  liis  eldest  pirl  was 
at  a  board  school ;  but  ho  w.is  ill,  and  probably  did 
not  know  it.  The  two  other  girls  were  at  Nazareth 
House,  whbsh  was  a  Roman  ^tholic  school.  After 
tb"  father's  death  the  eldest  girl  appeal's  to  have  been 
K:Tit  to  a  lionian  Catholic  school  on  week  days  and  to 
s  I'rotestJint  .Sunday-school.  If'T  two  s:st<Ts  re- 
nmiuwl  at  Xiizareth  TIouso  until  April,  IHW,  when 
they  came  home  to  see  their  mother,  who  waa  very 
iU.  Since  that  time  all  t)ie  girls  and  tb»  yonngest 
key  have  been  brought  up  as  Protestants  by  the 
K^urdian  duly  appointed  by  their  mother  in  Novem- 
Ur,  1889.  The  girls  have  been  brought  up  and 
educated  at  an  institution  which  has  become  to 
them  a  home,  and  which  is  maintained  by  the  lady 
who  befriended  their  mother  until  die  died  in  July, 
1891.  Tho  eldest  girl,  who  is  now  lo,  wshes  to 
temain  where  she  is,  and  it  is  not  tho  duty  of  the 
«nit  to  intevfera  with  her.    Under  these  dronm- 


stances  is  it  in;-  the  benefit  of  the  three  youn^;eat 
children  two  girls  and  a  boy — that  their  religious 
education  should  be  again  changed  1'  Is  it  for  their 
welfare  that  they  should  be  brought  up  in  a  difTerent 
religion  from  their  ddcst  brother  and  eldest  sister  ? 
Would  such  a  change  be  in  accordance  with  their 
father's  wishes?  Our  answer  to  all  these  questions 
is.  no.  Their  mother's  wishes  are  not  relevant, 
although  it  is  very  i)ainful  so  to  hold.  They  wore, 
however,  clearly  expressed  in  her  lifetime  in  favour 
of  the  present  Protestant  guardian.  Is  the  court  then 
driven  by  any  rule  of  law  to  play  battledore  and 
shuttlecock  with  these  children  and  with  their  i-eli- 
gious  education  ?  Is  the  court  bound  to  hold,  con- 
trary to  its  own  inferences  from  the  facts  of  tho  case, 
that  it  is  for  the  welfare  of  these  children  that  they 
shall  be  taken  from  the  care  of  the  lady  to  whom  thtj 
were  intrusted  by  their  mother,  and  by  whom  thS(y 
have  been  and  are  all.  most  kindly  treated  ?  Our 
answer  again  is,  no.  Our  answer  would  lie  precisely 
the  same  if  the  father  hiwl  been  a  Protc^stant  and  tho 
guardian  a  Roman  Catholic  who  was  bringing  up  the 
children  as  Roman  Catholioa.  With  a  father  like  the 
late  Mr.  McGhwth,  and  with  like  indiffisteooe  shown 
by  him.  it  would  be  for  the  welfire  of  the  children  to 
leave  thern  alone. 

We  enfirelj"  concur  in  the  observations  of  Mellish, 
L.J.,  in  Iluwl.xii^'vith  v,  llawkiujorthf  L.  li.  G  Ch.,  at  j). 
545,  "  that  wc  should  be  doing  mnch  misohief  if  we 
were  to  hold  out  encouragcmoot  to  petaiWS  to  think 
that  if  they  get  hold  of  a  child  of  tMider  years  they 
may.  l)y  educating  it  for  a  longer  or  shorter  jieriod  of 
time  in  their  own  religion,  secure  th.it  the  child  shall 
be  educated  in  their  own  religion  instead  of  tho 
rdigion  of  tho  father,"  Bat  where,  as  here,  the 
father  is  proved  to  have  been  indifferent  whether  hii 
children  were  lirought  up  Protestants  or  Roman 
Catholics,  antl  where  two  of  his  chiMrcn  are  of  one 
of  those  religions  already,  and  the  others  are  being 
brought  up  in  tho  same  religion,  it  is  not  for  their 
welfare  that  they  dioald  be  educated  in  the  other 
religion.  This  veiT  caso  illustrates  the  miHohief 
which  may  arise  it  near  relations  differ  in  their 
religious  views.  This  unfortunate  litigation  isduetO 
tho  fact  that  the  fatlier's  aunt  thuiks  it  her  duty  to 
SCO  that  his  children  are  brought  up  in  the  religion 
in  which  she  thinks  he  ou|;ht  to  have  brought  tliem 
up,  although  he  was  indiftisrent  abont  the  matter. 
Sucli  litipjation  o;ight  clearly  to  be  discouraged.  Wo 
refrain  from  goini:  minutely  into  the  evidence  ;  but 
tlu;  whole  of  it  has  been  read  anil  c:u  elul!\  considered. 
The  two  youngest  girls  were  at  Xji/.artlh  House  after 
their  father's  dcuith  longer  than  Xorth,  J.,  thought 
they  had  been.  Rut ,  notwithstanding  this,  we  are  of 
opinion  that  his  judgment  is  oorreot,  and  that  this 
ai)peal  should  be  dismissed,  with  costs. 

Aj'Jittll  iliftiiiii'SiiI,  with  (os(s. 

Solicitors  for  tho  appellants,  Ltathley  <£*  W'illes, 
Solfa^lor  fw  the  leapoodent,  A.  E,  Pridhtm. 


From  Q.  B.  Piv.  \ 
(Lord  Esher.  M.R..  ajid  Howen  |   June  23, 27, 1S92. 

and  A.  L.  Smith,  L.J  J.)  ) 

KlB&IICATOiS'    DiSTillCT    Loc.\L    BOAUD  AlXLEY 

&  Soy.  (a.) 

Hirer,  peUlltion  <>/ — ('•ttiHiifi  s- inufe  to  jlov  into  ffnam 
— Seirtr  vt»tt<l  In  Icntl  antlivritij  —•/'•iiii  ojhifJ'ia — 

(o.)  Reported  by  F.  O.  Roiiixsox,  Esq.,  liorri*t<.i-iit- 

Law. 
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Court  or  Aiteau 


KiRKiiEATON  District  Local  Board  r.  Aixlky  &  Sox. 


COUBT  OP  Appkal. 


IHierrtivn — Jiivers  Poilutiun  Prevention  Act,  187G  (39 
<t  40  IVd.c.  75),  M.  3,  10,  n—l'tiUk  Health  Art, 
1R75  (38  <ft  39  Ficf.  f.  55).  »*.  13,  13.  17,  lU.  27— 

Prartici—Ai'i'^al  fri'in  runiJii  court — County  Cw»rij» 
Art,  !^SvS  (j1  .[•  o'2  \'ict.  r.  A'A).  ss.  120,  124. 

Tlif  th/tmlanti  di'irhari/ril  s,  irai/r  fr<>ii\  their  premiers 
iiifk-  a  .'eirer  i"/iirh  ft't/n  rr.'>ttil  in  ilir  j'Uiiutifft,  tht  /••"il 
t'tiiitari/  anthoritf/.  Thr  sii';r  rimurniniratfil  irifh  « 
tfnam,  which  became  polliitrd  hi/  (In  scu-aijf  from  thr 
d^tndaaU*  frmue$.  The  plainiijft  applied  to  a  couNfv 
tnnrt  fur  on  order  nnder  tmion  10  of  the  Ititvrt  iWiif- 

tiou  I'ru-difiiiu  Art,  1S7(!,  to  rrstniiit  thr  ilrfmdauts 
friiia  iHillntiinj  the  r'trttun.  The  ri,iint>j  ronrl  Juilijr 
made  the  order, 

JMd  {affirming  the  decision  of  the  Divuional  Conii), 
that  the  plaintiffs  nud  the  de/endantt  had  hath  eommitteJ 
offences  ayttiust  the  Art,  the  defendants  hy  miisiwj  thr 
grivat/e  f'>  fttiir  into  the  ftrrnm,  and  thr  jJuiutifft  by  jtrr- 

liiittiii'l  thi  in  to  di>  nil  :  ih'it  th'    iiuiiin'/  ft'  thr  ordrr  ir<is 

disrrttiouary,  and  Utat,  vnder  the  r,'i  i mit/ituiirrit,  no  order 
vayht  to  be  timkIs  «A  the  iitstauce  of  the  jdaintift. 

Append*  fnm  county  cumU  under  the  Rivera  Pollution 
PreventioH.  Act,  1870,  are  proiierly  made  by  tmy  of 
nuntioiim 

Afipeal  of  the  plaintiffn  from  Uie  judgment  of  a 
diTisionsI  conrt  (Lawnnee  and  Wright,  Jj.)  allowing 

ai!  apjjeal  from  the  TTiiddorsfielrl  Covmty  Court,  and 
dirocting  judgment  to  bo  oiitcrod  fur  tlio  dofentliints. 

The  defendants  wore  lounufacf  nn-rs.  Imvinf;  a  lar<re 
number  of  persona  in  their  employ,  mid  their  premises 
wero  withiu  tho  nrhan  Banitar\-  distt  ict  of  the  plain- 
tiff«,  the  KirkhMton  Local  boatd.  The  plaintiffs 
instituted  proceedings  against  tho  defendants  in  tho 
Huddi  i->fii'ld  Ccniiity  Ct)urt  iiiii'.i-r  fho  pinvisions  of 
the  llivers  I'oUutiou  Act,  IsT'i.  alleging  that  the 
def-ndnntc,  in  uoutravcution  of  tliut  Aft,  caused 
liquid  and  aolid  sewuse  matter  from  the  (lofead«nt«' 
preniiiies,  situate  in  the  diatrict  of  tho  plaintiffi,  to  be 
tarried  into  a  stre^im  cnllrd  the  Kirk  Ings  Ileck 
within  the  said  disfiict,  sn<  h  sewnge  matter  b4-ing 
caiiied  by  the  defendant;!  to  pa>is  into  tlie  said  stream 
along  a  drain  on  the  defendant's  premises  coniniuni- 
catiny  with  a  watercourse  which  \vti«  v.sfd  as  a  public 
■ewer,  aod.  which  waa  vetted  in  thepkiutiffif,  whereby 
the  said  atrcani  was  rendered  foni  and  unaanitarv. 

Tho  ]  laintilTs  Msked  for  an  order  re  iuiring  tl\e  defend- 
ants to  abstain  from  i-onuuitting  an  <  ffeiice  under  the 
said  Act. 

It  was  proved  at  the  bearing  in  the  county  court 
that  there  w^s  in  tho  plainfaW  aanitary  district  n 
natuml  watcruoune  which  was  v«-st(d  in  the  jdaintiffs 
as  being  a  sewer.  Tliis  sewer  j.m  tmder  the  defend- 
ants' works  and  leeiived  tii.  sewiige  from  the 
Wat'  ri  losets  of  the  works.  At  a  distance  of  oO(l  yards 
from  tbedefendant.s'  premises  this  sewer  ran  into  the 
Kirk  Ings  Beck,  the  atream  which  the  defendants 
were  charged  witit  polluting.  Between  1878  and 
iNS.'J  fxt^nsivo  alteratirins  w.  !.■  tmtd.  in  the  defend- 
ants' i)reniir*os  and  the  W£it4  )  <  li  i-ets  above  nietioned 
were  erecti-d.  The  phtn.s  of  these  w.nterclosets  were 
ai>pi  oved  by  the  plaiutitb,  but  the  plana  did  not  show 
the  connectioR  between  the  waterclosets  and  the 
drain.  In  1888  an  owner  of  a  hcuse  n»-ar  the  Kirk 
Ings  Beck  complained  to  the  Ixh  al  Oovemmeut  Board 
of  the  polhifion  eau-ii  il  t.i  the  stre.uu  by  the  defeml- 
ant«,  but  the  Local  Guvemuient  Board  declined  to 
inf  ertei  e.  He  then  applied  for  a  mandam""  to  compel 
the  |>laintifi8  to  inttke  a  proper  system  of  drainage 
within  their  diatrict.  That  npplicittion  came  before 
n  divi>iional  court,  but  stood  i>ver  upon  an  undertak- 
ing by  tln'  ]ikinti(l"s  to  disooiuie  (  tlie  dmin.s  of  the 
defeii  iants  with  the  sewers,  and  so  to  prevent  the 
aewage  entering  the  Kirk  Ings  Beck,  or  to  take 
proceedings  agaust  the  defendanf  ■  under  the  Sivers 


Pollution  Prevention  Act,  1876.  The  plaintifb 
adopted  the  former  alternative,  but,  on  the  motion  of 
the  defendanta  in  the  Chancery  DiTision,  Stirling,  J., 

granted  an  injun(-tioji  restraining  the  plaintiflFs  from 
diconnecting  the  defendants'  drains  with  the  sewer. 

The  plaintiffs  then  brought  the  present  action,  ud 
the  county  court  judgs  made  the  order  asked  tat 
against  the  defendanta. 

On  :nij>eal  to  the  Divisional  Court  Lawmnce  and 
Wright.  JJ..  held  that  the  defendants  were  not  th- 
jiersons  responsible  fi  ir  'lusing  the  sewage  to  flow  into 
the  stream,  and  entered  judgment  for  the  defondanti. 
The  plaintiffs  appealed. 

Section  3  of  the  Sivers  PollutiaD  Pzevention  Act, 
1 87<j,  ]>roTides  that  every  person  wlio  causes  to  fafl  gr 
flow,  or  knowingly  pernnt.s  to  fall  or  flow,  or  to  be 
carried  into  any  stream,  any  solid  or  liquid  aewagS 
matter  shall  be  deemed  to  haw  oomnittoa  an  ofiincs 
against  the  Act. 

By  section  10  the  county  court  having  jmisdietiMi 
in  the  place  where  anj*  offence  against  the  Act  is  com- 
mitted may,  by  summarj*  order,  require  any  person 
to  abstain  from  tlie  ronunissioii  of  sucli  ofl'oncc. 

Hecticn  11  provides  that  there  may  b©  an  appeal  in 
any  proceedings  before  •  oounty  court  under  the  Act 
ia  point  of  law  or  on  the  meritsi  and  that  such  H)pesl 
shall  be  by  sptecial  case. 

In  the  present  f  nse  the  appeal  to  the  Divisional 
Court  was  not  by  special  ca.se,  but  by  motion.  The 
Divisional  Court,  however,  were  ot  opinion  that 
though  the  special  privilege  of  appeal  on  the  merits 
conferred  by  the  Act  had  not  been  taken  away  by  the 
County  Courts  Act.  1SH8,  yet  sections  120  and  124  of 
that  .Vet  required  the  appeal  to  bo  brought  by  way  of 
motion. 

Cyril  Ihnld,  Q.C.,  for  the  plainti£^— The  defend- 
ants have  committed  an  offence  under  aection  3  of  the 
Kivers  Pollution  Prevention  Act,  1H76,  by  causing 
sewage  nnittcr  to  flow  into  the  stream.  Assuming 
tbot  there  would  have  been  no  pollution  if  the  plain- 
tiffis  bad  provided  a  dilferaat  ^stem  of  dtainue,  that 
will  not  exonerate  the  defendants :  S(.  Helen*t  Cnmiaif 
Co.  V.  (orporatioii  of  St.  //(Ifli*«,l  Ex.  D.  196.  24  W.  R. 
Dig.  ICh't  ;  Atlorueii-Htneral  V,  Cotitri/  Hatch  Luuntic 
Asyhnn,  17  W.  1{.  "240.  L.  R.  4  Ch.  App.  146.  When 
an  r  flfeneo  under  tho  Act  has  been  proved  there  is  oo 
disciction  as  to  the  making  of  the  order.  Secondly, 
under  tliia  Act  appeals  may  be  brought  on  the  Bcritt, 
but  the  appeal  must  be  by  speotal  ease ;  this  appeal  b 
by  motion  under  section  120  of  the  County  Court* 

i  Act,  isss,  which  only  giv^  appeals  on  points  of  hiw. 

[  anil  thi-  way  in  which  the  county  court  judge  exei- 
cisstl  his  discretion  is  not  a  matter  of  law.  Thcrefor^ 
as  there  was  evidence  before  him  of  a  breadi  of  the 
Act  by  the  defendants,  this  api>eal  must  fail. 

lioeattquii,  (J.C.,  and  ''.  M.  .ithinifon.  for  the  defend- 
ants.— Tne  plaintiffs,  who  have  the  control  of  the 
sewers,  are  the  real  offenders  against  the  Rivers  Pollu- 
tion Prevention  Act,  187G,  or,  at  least,  are  joint 
offenders  with  the  defendanta,  and  so  the  plaintifTs 
cannot  obtain  an  otxier  under  the  Act  which  in  n-ulity 
amounts  to  an  injunctioi!.  l  i  e  court  is  entitled  to 
deal  with  the  questKm  on  the  merits.  Even  if  an 
appeal  on  the  merits  is  not  withhi  section  120  of  the 
County  Courts  Act,  ISSS,  the  eflfoot  of  Ro<  tion  124  of 
that  Act  is  that  all  appeals  from  connty  courts  lunst 
be  brought  in  the  manner  provided  by  section  1 20 - 
that  is.  by  motion :  Kdtr  v.  Lei  tf,  19  Q.  B.  D.  21U,  3> 
W.  B.  Dig.  152. 

Doddt  Q.C,  replied. 

The  following  cases  were  also  referred  to : — .l^/^r/.r  - 
iieuerul  v.  Dorkin'i  L'nioH,  30  W.  £.  579,  20  Cb.  D. 
aOi ;  Sty,  v.  fitalties  Local  Boards  60  L.  T.  TX.  8. 261,  SI 
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W.  R.  Dig.  131  ;  Juliua  v.  DUhop  of  Oxford.  28  W.  11. 
72ti»  L.  £.  a  Asp.  Oas.  214;  Manmond  v.  .Sf.  Fancraa 
fdtrt,  2SW.  S.896,I<.S.9aF.  316;  OMor  ▼. 

T-nrl  E-iHER,  M.R.— Tho  first  i|U<>stion  to  !»■ 
determined  in  this  case  is  whether  the  defendant's 
InTe  oommitted  an  offence  against  the  Bivora  Pollu- 
tioaiet.  Mid  that  depends  on  the  oonatraetum  of  the 
let.  and  on  that  alone.  Out  the  defendants  be  said 

ioharo  taiiserl  this  objectionalile  matter  to  flowinto 
tte  stream  within  the  meaning  cif  the  Act!"  The 
objectionable  matter   sttirts   from   the  defendants' 
pcandaes  at  their  volition  in  such  a  way  that  it  most 
go  thiDiigh  a  sewer,  and  the  sewer  tlows  into  the 
stream.    Unleu  the  defendants  had  acted  otherwise 
than  thej  did,  the  sewage  would  not  have  got  into 
the  stream.   The  (lofeiidanta  are  the  cnum  caumiu,  or, 
at  any  rate,  they  are  the  mti«a  sine  qua  nan.  The 
mere  fact  that  the  sewiige  goes  through  a  sewer 
iriuoh  belongs  to  the  saiuitaiy  authority  eamiot  pn- 
vaot  the  daendaiits  from  ming  ^e  eanse  of  the 
sewage  going   into   the  stream,  and  thercfun-  the 
defendants  are  within  the  Act.    Even  if  the  phiiiititis 
have  been  guilty  of  a  dereliction  of  their  duty 
without  which  the  sewage  would  not  have  got  into  the 
slissm,  that  doas  not  pravwsit  the  defetMants  from 
being  the  persons  who  caused  it  to  do  so.   It  makes 
them  both   liable  for  a  breach  of  the  .\ct:  the 
dciVtiilniit^f  for  causing  and  the  phiintifi's  for  per- 
mitting the  deleterious  matter  to  eiiter  the  stream ; 
for  the  wrongful  act  of  one  per^jn  cannot  excuse 
tiiat  of  another.    Unlaaa,  therefore,  there  ia  some 
isiBnuity  in  the  niaintilli*  case,  the  injunction  ought 
to  go  agaiii-st  tne  defendants.    It  has  Troen  argued 
tiiat  the  court  has  no  disctetinu  in  i^riinting  an 
bjanction  in  this  case — that  is  to  say,  that  if  a 

erson  is  once  brought  within  the  Act,  the  court  is 
iind,  as  a  matter  of  law,  to  grant  an  injunction, 
fiaving  regard  to  section  10  of  the  Act,  how- 
trer,  I  am  dearly  of  opinion  that  the  granting  of  an 
irijuiiction  in  this  matter  is  discretionary.  Therefore 
the  lcame<i  county  court  judge  hiwl  a  discretion, 
which  he  was  bound  to  exercise  according  to  law, 
whather  on  the  facta  of  this  case  he  should  gzant  an 
ipjanctioD  or  not,  and  the  qoeetion  whether  he  did 
•aerci'sr'  tlmt  fliscretion  rit^htly  in  granting  an 
njuDction  is  a  fpostion  of  law,  and  is,  therefore,  a 
matter  for  appeal  to  the  I)i^'i8ional  Court  and  to  this 
eoort  That  question  we  have  now  to  deteimine. 

The  only  thing  the  defendanta  have  done— ^uuueljt 
the  sending  of  their  sewage  into  the  sewer — waa  a 
thing  they  bad  a  perfect  right  to  do,  and  it  was  the 
dnty  of  the  plaintitTs  t.<  deal  with  the  sewage  in  their 
in  such  a  way  as  to  prevent  its  becoming  a 
to  the  public,  and  I  have  eome  to  the  oon- 
that  the  riMn^jg*  have  failed  to  give  any 
eason  lor  not  doing  theb  duty ;  they  have 
not  shown  they  were  prnvented  nr  forbidden,  or  that 
it  could  not  be  don<-  without  an  unreasonable  ex- 

ndituro  on  their  jmrt.  I'nder  these  circuiustaiices 
in  of  opinion  that,  tho  [ilaintiffs  beiiiic  joint 
cAmders  with  tho  defendants,  if  we  were  to  grant 
Una  injunction  againat  the  defendanta,  we  should  be 
allowing  ^e  plaintiffi  to  east  off  the  duty  which  was 
Uj-'jii  tliciii  I  if  ili'jiliiiy  witli  this  sewage,  and  to  throw 
it  upon  the  detemhints,  who  had  a  perfect  right  to 
aena  their  s^iwage  into  the  sewer,  but  who  had  the 
nasiortuue,  through  the  plaintiffs'  fault,  of  being  the 
eaoae  of  the  sesrage  flowmg  into  the  straam.  I  think 
such  a  result  would  be  unjust,  and  that  it  woidd  be 
wrong  to  exercise  our  judicial  discretion  otherwise 
than  by  refusing  the  ijij unction.  For  these  reasons  I 
wee  with  the  decision  of  the  Divisional  Court,  and 
ths  spptal  most  therefore  be  dismissed. 


BoWEX,  L.J. — I  am  of  the  same  opinion.  The 
first  qoestion  is  whether  the  defendants  are  offianden 
against  section  3  of  the  Birera  PoUntion  Aot,  1876. 

I  am  clf.'irly  of  opinion  that  they  are.  I  think  that 
anyone  is  ■  ii  jieison  who  causes  to  flow"  within  the 
meaning  of  the  sci  tion.  who  iuteutionuUy  dues  that 
which  is  calculated  in  the  ordinary  course  of  things, 
and  according  to  the  ordinai-y  laws  of  nature,  co 
produce  such  a  flow;  and  it  seems  to  me  that  • 
person  causes  sewage  to  flow  into  a  stream  within 
the  meaning  of  the  section  if  he  intentionally  pours 
it  into  any  channel  through  which,  by  the  ordinary 
laws  of  gravitatiini,  it  will  find  ita  waj  into  the 
stream. 

The  defandanta.  tlieralnre,  being  offenders  against 
the  Act,  what  is  the  position  of  tho  plaintiffs  'f  They 
are  the  local  sanitary  authority,  and,  therefore,  by 
section  KJ  of  tlic  Public  Ileiiltli  Act,  IsT.j,  the  sowers 
Hie  vested  in  them  and  placed  under  their  control. 
The  sewage  matter  in  the  sowers  is  therefore  also 
under  their  control.  The  Act  prohibit.s  the  use  of  the 
sowers  for  the  purpose  of  conveying  sewage  into  a 
natural  stream  until  it  is  freed  from  foul  matter.  The 
I  local  authoritj'  is  bound  to  empty  and  cleanse  the 
sewers  (section  19),  and  powers  are  given,  not  only  of 
taking  lands,  but  of  oonstructing  works  for  the 
purpose  of  receiving  and  disposing  of  sewage.  It 
may  be  an  answer  in  any  case  to  say  that  the  sewaM 
board  are  without  tho  means  and  have  no  reasonaUe 
opportunity  nr  jniwer  of  tinding  any  way  whatever 
for  disposing  of  tho  sewage,  but  I  shall  wait  until  a 
local  hoard  in  that  unfortunate  position  conies  befon 
me  before  datermining  thatqoeation.  In  this  ease,  on 
the  materials  before  me,  I  do  not  doubt  that  there  are 
some  ::'rans  in  tho  possession  of  the  plaintifTs  by 
which  they  could  dispose  of  the  sewage  so  as  to 

Erevent  it  tinding  its  way  into  the  stream.  It  they 
ave  power  it  is  their  duty  to  do  it,  and  not  having 
done  it,  in|the  absence  of  jnatifioation  it  seems  to  me 
that  they  are  themselves  peraons  within  the  section  of 
the  liivers  Pollution  Act  who  knoivingly  permit 
noxious  matters  to  bo  cariied  into  the  stn  um.  It  is 
no  answer  to  say  that  the  Local  (iovcrnmeut  Board 
have  prononnoed  an  opinion  in  their  favour,  and  that 
there  ate  no  maana  by  whidi  they  oould  have 
prevented  this  oonseqoeuce.  In  lawiniat  theLoml 
Government  Board  say  would  not  prevent  the  qnesdom 
being  afterwards  decided  by  the  court  on  the 
materials  l>efore  it,  but  it  would  make  us,  of  course, 
pause  before  we  lightly  assumed  a  thing  could  be 
done  which  the  Local  Government  Board  thought 
oould  not ;  we  should  examine  it  with  great  cave. 
But  on  the  materials  l)efore  us  nothing  is  j>lainer  in 
this  case  than  that  the  Ivocal  Government  B.juid  havo 
done  nothing  of  the  kind.  They  have  refused  to 
impose  upon  tho  plaintiffs  the  nc>ceflsity  of  making  a 
general  adieme  for  the  district,  and  perhaps  also 
tbo  neoeasity  of  maldng  a  general  scheme  for  part  of 
it,  but  what  thej'  do  not  ]  iro]w)S("  to  f\n  is  to  decide  the 
question  as  to  what  the  plaintitls  as  the  local  board 
ought  to  do  with  the  sciwage  in  these  two  sewere. 

Both  the  plaintiffs  and  the  defendants  are  therefore 
in  the  pcMitton  of  offenders  againat  the  Act.  In  these 
circumstances  the  plaintifls  are  driven  to  their  wits* 
end  to  know  what  to  do,  because  they  do  not  want  to 
make  a  grnoral  schenie  for  the  district,  and  they  find 
themselves  pressed  on  the  one  side  by  the  defendants 
who  discharge  the  foecal  matt^jr  into  their  sewer, 
the  plaintiffs  being  unable  to  close  the  sower  nonunst 
the  defendants,  a^  on  tiie  other  side  they  are  being 
pressed  by  the  riparian  proprietors.  Instead  of  taking 
steps  to  stop  the  jMjUntion  of  the  stream,  they  adopt 
the  renuirkablc  line  of  putting  in  force  tho  Rivers 
Pollution  Act  against  tho  persons  from  whose  premises 
ib»  matter  originally  comea,  forgetting  that  they 
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themselves  in  findi  than  the  defendants, 

becnnsi'  it  was  tlieir  business  to  dispose  of  the  8ewag;e 
matter  so  as  to  iireveut  it  ^oing  into  tho  stream. 

Tlu"  M:ister  of  the  Ilolls  has  puinteil  mit,  iind  I 
ap-ee  with  him,  that  the  couuty  court  judge  had  a 
discretion  to  refuse  or  grant  this  application  for  what 
ia  in  t/Be^  an  ioionction,  though  it,  iM  zeaUy  an  appli- 
calion  for  an  oraer  requiring  the  defendnitR  to  ab- 
stain from  doing  that  wliii  li  they  are  doing.  It  has 
been  said  that,  wlieu  a  IcM-al  Ixjanl  stiuids  in  the  posi- 
tion of  the  public,  and  is  applying  for  tho  prot<H;tion 
of  the  puUic  to  the  justices  or  the  county  court 
for  an  order  to  prevent  a  nuisance  or  injury  to  the 
piiblic.  it  is  no  answer  to  the  local  board  to  say  that 
tho  local  hoard  itaelf  has  done  something  wrong.  So 
Ktated,  not  much  oxoeption  could  be  t  ik'  ti  t  j  tl>;il 
proposition  so  far  hh  the  local  board  represents  the 

Ebiic,  and  it  is  necessary  in  4he  interests  of  the  pub- 
that  thej  should  be  rwnreaented  by  the  local 
iKMid.  A  oaae  vaa  quoted  uj  Mr.  Dodd,  in  which 
there  was  a  coinpulsury  duty  iiriposod  nti  the  local 
board  to  get  an  ordft-  from  ju»ti<j<s  to  abate  a 
nuisance,  and  thf  justices  had  no  di.scretion,  but  were 
compelled  to  make  the  order.  Under  these  circum- 
stances the  court  held  that  it  was  no  answer  to  the 
local  board,  which  was  in  that  way  representing  tho 
public,  that  it  was  itself  in  fault,  because  the  pro- 
ceedings were  compulsnrj-  and  the  Vioard  was  bound 
by  statute  to  take  the  step  it  did,  quite  apart  from 
the  question  whether  the  board  itself  was  right  or 
imai&  and  the  county  court  judge  was  boimd  by 
itfthm  to  make  the  order. 

Tlie  causes,  on  the  other  hand,  in  which  the  Attomey- 
Oem  nil  rcprwHcnts  the  Crown,  and  in  which  it  has  been 
held  t  iuit  the  Attorney-General  is  not  to  be  prejudiced 
in  his  right  to  ask  for  an  information  on  the  ground 
that  the  relators  were  in  fault,  have  nolilillg  to  do 
with  the  am.  The  Attomey-Oenflral  grortwUa  the 
Crown  and  the  public,  and  what  the  relator  doea  la 
not  a  matter  which  the  court  will  consider  in  dealing 
with  the  matter.  Unless  there  is  something  which  is 
faulted  with  the  injustice  of  tho  relator's  proceedings 
there  is  no  reason  why  the  court  should  not  help  tho 
pnUie  at  the  request  of  the  Attomey-Ganeral  simply 
heoaoso  the  pnson  jpntting  the  Attomej-Gkneial  iu 
motion  was  himself  m  the  wrong. 

Till-  eases  which  Ii.ivcIpccu  cited  have  no  application 
to  this  case,  and  we  c(»nii'  buck  to  the  section  itiielf, 
which  shows  that  the  coutity  court  judge  has  a  dis- 
cretion  on  the  prosecution  either  of  the  local  hoard 
or  of  any  other  aggrieved  person.  Sections  8  and  10 
show  that  the  public  or  tli<'  aggrieved  persons  are  not 
at  the  iiKTcy  of  the  loral  lid.-irii.  Th'  v  <'an  proc<^l 
for  themselves.  There  is,  tinn  tDie,  ;i)iLplr  reuson  fi>r 
thinking  that  in  such  a  case  as  this  the  conduct  of  the 
local  board  itself  may  wi>ll  be  taken  into  account  in 
oonaidiNinff  whether  an  order  should  bo  made  at  their 
instance.  It  does  not  follow  as  a  matter  of  course 
that  if  th"  local  board  has  been  itself  in  the  wrong  the 
court  must  therefore  refuse  the  injunction.  But  the 
conduct  of  the  local  board  is  a  most  material  circum- 
stance, and  if  the  conduct  of  the  locad  board  has  been 
such  as  to  make  it  nnjnst  that  tiw  looal  hoard  ttaelf 
should  put  tho  Act  in  force,  then  the  ordinarj-  prin- 
ciples of  the  court-s  of  common  law  and  e<}uity  in 
gr;inting  injunctions  ouglit  ti>  influence  this  court, 
which  has  a  discretionaiy  power  to  make  an  order  by 
way  of  injunction.  Tho  court  will  in  such  a  case  lay 
that  whoever  else  may  he  aggrieved  can  eomeaiia 
prosecute  the  matter  themselves ,  hut  that  it  is  not  for 

thelocal  board  after  its  own  eonduet  in  the  matter  to 
do  so.  for  it  by  no  means  follows  that  in  such  a  ca.se 
it  is  to  the  interests  of  the  public  that  an  order  should 
be  made  at  the  instance  of  the  local  board.  To  make 
flooh  an  order  would  enable  the  plainti£b  to  escape 


from  the  pressnre  of  dronmstanoes  of  their  own  par- 
ticular district,  to  enable  them,  by  stopping  the  flow 
of  foecal  matter  :rom  these  wateri'losets,  to  reconvert 
them  into  ce>spo"Is.  It  might  not  \)>-  at  all  for  the 
interests  of  the  public  that  the  plaintilTs  should  be  able 
to  escape  in  that  way,  and  having  n'gard  to  their 
conduct  I  think  that  it  would  be  most  nnjnst  a* 
against  the  defendants  that  the  plaintiffi  should  he 
the  persons  to  put  the  law  in  motion.  It  may  well  be 
that  if  tho  matter  was  pressed  by  other  jjersous  the 
defendants  might  be  able  to  arrange  with  them,  but 
as  between  themselves  and  the  plaintiffs  the  sole 
object  of  these  proceedings  is,  so  far  as  I  can  sec,  to 
emancipate  the  plaintiff's  from  the  necessity  of  dialing 
in  a  reasonable  and  proper  manner  with  the  sewage 
in  their  own  sewers. 

For  these  rea.soiis,  which  are  not  exactly  the  reasons 
of  the  court  below,  but  reasons  which  commend 
themselves  to  anybody  who  is  acquainted  with  the 
practiee  of  the  oonrta  of  equity,  we  say  thst  it  is  not 
just  that  a  local  board,  having  acteii  as  the  plaintiffs 
have  done,  shutUd  be  the  persons  to  put  in  force 
against  these  particidar  defsiidaats  the  powecs  of  the 
Kivers  Pollution  Act. 

As  to  the  form  in  which  this  appeal  has  come  to 
this  court,  it  is  an  appeal  from  the  oounty  oomt 
judge,  and  I  think  myself  that,  assuming  tms  to  h9 
an  appeal  on  the  merits,  the  court  below  were  right 
in  deciding  that  this  appeal  need  not.  now  at  least, 
be  brought  by  way  of  special  case,  but  that  it  ought 
to  be  brought  by  motion.  Under  section  124  of  the 
County  Oovits  Aet  no  order  of  the  oonnty  oonrt  is  to 
be  removed  by  way  of  appeal  into  any  higher  oonrt 
except  in  the  manner  provided  l>y  the  Act .  Se<  tion 
120  provides  for  api>e;ils  on  <]Uestions  of  law.  \mX  the 
Act  contains  no  provision  for  the  special  kind  of 
provision  givn  hgr  the  Bivers  BoUutioD  Aet*  vnder 
which  there  nay  he  sfpeab  npom  the  oMrits  ae  well 
as  npon  points  of  law.  NeverihelMS  it  seems  to  ra» 
that  tlie  language  of  section  12-t  comes  within  the 
procetluri!  indieateil  by  section  120,  and  applies  to 
aiipeals  upon  the  merits  under  a  special  Act  like  this, 
although  they  are  not  within  section  120  as  far  as  tha 
definition  of  appealing  goes.  The  right  of  appeal  in 
this  case  arises  under  the  Hivers  Pollution  Act.  The 
procedure  by  way  of  appeal  is  applied  by  section  124 
of  the  County  Courts  Act  coupled  with  otd.  Vt,  r.  10, 
which  indicate  the  procedure  which  now  applies  to  all 
county  court  cases.  Therefore  there  is  ]lOBllng»  as  it 
seems  to  me,  in  the  suggestion  that  we  may  not  now 
deal  with  this  appeal  npon  the  merits,  quite  amnt 
from  what  the  ^faster  of  the  Holls  has  indicatca  as 
to  this  being  an  appeal  uimju  th»j  law.  Putting  it  as 
nil  njijicfil  on  the  merits,  I  am  of  opinion  that  wo 
have  now  tho  i^ower  to  do  that  which  the  loamod 
county  court  judge  ought  to  have  done.  The  learned 
cotmt^  court  jud^  ought,  in  my  opinion,  to  have 
acted  in  tho  way  m  which  courts  of  law  and  equity, 
under  such  circumstances  and  upon  such  proof,  would 
act,  and  that  is,  to  refuse  the  injunction  applied  foe 
by  the  person  in  whose  mouth  it  does  not  fie  to  ade 
for  it. 

A.  L.  Rmith,  L.J. — I  am  of  opinion  that  this 
apj)eal  should  be  dismissed.  I  think  Mr.  Bosanqnet's 
propositii)n  was  well  foundeil.  thuf  tlie  defendants 
were  entitled,  under  the  Public  Iloalth  Act,  1875,  to 
drain  their  manufactory  into  this  sewer.  But,  in  my 
cpiiuon,  tliat  Act  must  be  read  in  conjunction  wink 
toa  lUvers  Follutaon  Aet,  and  reading  them  togetiier 
T  think  that  the  true  eonstnieiioTi  is  that  although, 
uiifler  the  former  Act,  the  defendants  were  entitled, 
to  dntin  their  wati  iclosets  into  this  sewer,  and  thence 
into  the  stream,  yet,  after  the  passing  of  the  latter 
Act,  it  was  not  lawfnl  either  for  the  defanidaiito  or  tiM 
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dtintiffii  to  cause  to  flow,  or  kiiowingl7  pennit  to 
low,  any  sowago  matter  into  the  Btream  nnlMS  a 

deodorizing  jtrocess  was  rfsnrtcd  to,  or,  in  tho  cnse 
of  the  df-fpndants,  unless  they  iiad  obtjiino<l  tho  leave 
of  tbi'  jiiiiinti tr-<,  tho  sanitary  authority.  I  thorcforo 
ooDie  to  the  saoQO  conclusion  as  tho  Master  of  tho  Kolls 
and  Bo  wen,  L.J.,  that  both  tho  phintitts  and  the 
dtfrndanta  arc  liible  for  ofleoon  mider  the  Bivers 
9»1hition  Act. 

On  tho  other  point  I  do  not  say  who  are  the  great- 
est offenders,  but  whi^n  both  arc  ofTondcrs,  is  it  right 
ad  jost  that  one  should  coiun  to  this  oMirt,  for  the 
loraow  of  gettisg  the  yoke  off  his  neck,  and  aak  for 
aa  mjoDction  agaioxt  the  other  offender?  That 

MCnis  to  niP  to  ly  wrong,  and  on  that  ground  I  think 
that  thi«  ortlcr  ought  not  to  havr  bcvn  inadp. 

I  'n  tht'  (jiifstion  as  to  thr  way  in  which  tliis  ayijjral 
hat  been  brought,  I  agree  with  what  was  said  by 
Bonrat,  IfcJ* 

Afpml  ditmiated. 

Solicitors  for  the  phdntifTs,  I'nn  Sitmlint.  Armitayt, 
.1-  Cc,  tor  .1////-,  .\'<i/'l>  r,  ,(■  Milh,  lluddorstield. 

Sohdtors  for  the  defendants.  Brmlie,  Fntman,  <t- 
JMtqr,  LandoD  and  Huddenfleld. 


]!^igfy  iEom  ot  justice. 


an.  Div.  \ 
litty.J.  J 


April  1,  LS92 


aian 
Chitty 

Lubbock  v,  BRinsn  Ba^k  of  South  America 

(LnOTED).  ('(.) 

Cbmoiljr — Profit  atxl  loss  aceovnt — Side  of  iiMiiKM-~> 
TroJtU  on  cajtUal—I'aymmt  <>f — Dividend*  <mt  of 

mjiital. 

A  bofdcing  eoimany  which  had  a  nomiiuU  capital  of 
£1,600.000,  divukd  into  100,000  $hares  of  £10  taeh, 

had  um<d  all  ilts  sAatVt.  the  turn  nf  £o  havliuj  Icen  jKtid 
im  '^J'^'t  .'hfire,  which  thus  rititsti'ti'ted  a  jiiiiil-nj'  rfij.itnl 
'/ i.'i " '.oi  i(  I.  TJir  ri,iii]"iiii/  Hold  a  jjurt  of  it--  /'m' - , 
jor  i>7  j.UOO,  Te(Uir.in'j  thtrelif  a  u>t  projit  o/  i;;iUO,tK>t» 
>i/l*r  bringing  the  £'oOO,(KlO  u,!',  acONinl,  and  after 
waking  certain  payments  tu  the  purchaaen. 

Held,  that  the  company  ivae  justifled  in  carrying  thi 
£205.000  tn  (h'  jirofit  ami  l<i.<s  tirronnf,  auil  (i)>i'f;f<><'J 
mme  oi  Uividtndt,  the  capital  vf  tht  cvmpang  ^i.e.,  the 
£900,000)  beifUf  {mad. 

Motion. 

The  abo%'0-naiiii  <1  <  (>inj)uny  was  iiict>rpo rated  in  iMi.J 
as  a  banking  toiiiiwiny  with  a  capital  of  000,000, 
divided  into  100,OOU  shares  of  £10  each.  All  the 
diares  of  the  comj^y  had  been  inued  with  £5  each 
«ud  up,  constitQtmg  a  paid-up  capital  of  £500,000. 
In  January,  1891,  the  company  entered  into  an 
tgreemeut  to  sell  its  goodwill  and  pniprrty  in  Brazil 
to  a  Brazilian  bank  for  £S7.i,000,  and  also  agreed,  on 
it  of  the  i's7a,000»  to  discontinue  the  use  of  its 
land  to  ado^t  a  name  notiadscating  a  bank  doing 
iflM  in  Bracd,  and  the  agreement  contained  pro- 
visions n-trieting  tho  company  from  carrying  on 
bu.sine88  in  I^nizil.  At  tho  end  of  Juno  all  the 
purchase-money  was  paid,  and  in  November  the 
restrictions  ugaiust  tho  couiYkany  carrying  on  business 
in  Brazil  were  rdiered  by  the  Brazilian  bank  on  pay- 
ment by  the  compwiy  to  the  latter  of  £7^,000.  The 
£205,000  with  which  the  present  motion  was  con- 

(a.)  Kcx>orted  by  V.  dk  S.  Fowke,  Esq.,  Biirrister-at- 

Law. 


cemed  was  the  net  value  of  the  £s7a,000,  aftor 
deducting   the  £500. 0(H)  paid-up  capital  of  the 

company,  tlie  i'T").000  reji;i yuient,  and  divers  sums  for 
oulgoiuKS  '.iud  cuiupen.satiu)!  in  reference  to  the  s.ile 
to  the  llru/ilian  bunk.  On  the  lOth  of  July.  IM'I, 
the  directors  sent  a  circular  to  the  shareholders 
informing  them  of  tho  sklo  and  stating  that  "  after 
payment  of  tho  bonus  proposed  the  bank's  position 
would  be  as  under:  uncalled  capital,  £">00.000 ; 
capital  jiaid  up,  i'.iOO.OOO  ;  capital  rescrv.!  fuml.  about 
£;5.')0.liOO;  general  reservt?  fund,  £7.'), 000.  Un  the 
■J  fth  of  March,  1HJ)2,  the  directors  passed  u  resolution 
that  tho  profit  dchved  from  tho  sale  and  repurchase 
of  the  bank's  bnsinees  in  Brazil  be  treated  as  profit, 
to  bo  carrie<l  to  tho  profit  and  loss  ai  comit  of  the 
bank,  and  dealt  with  accordingly.  Thi.s  was  n  luuti'ju 
by  the  .shan'huliitTS  to  restniin  the  cniiii my  from 
acting  on  the  resolution  and  fmrn  placing  the  sum  of 
£Si05,000  to  the  profit  and  loss  account  of  the 
company,  and  from  dealing  witli  <  r  li.tributing  the 
same  a*  if  it  were  iaeooie  ol  the  cuuipaiiy. 

Whitehorne,  Q.V.,  and  8.  Diekinton,  for  the  motion, 
referred  to  /."  v.  '/'he  Xntrhnf-!  .\ii]>!i'.tl(r  <_'«.,  'il 
W.  B.  321,41  Oh.  D.  I,  and  l-  ramti  v,  Thr  llnlt/onttin 
JUiHing  Co.,  90  W.  B.  134,  [1001]  1  Oh.  140. 

Byrne,  Q.C,  and  Mtt&otd,  for  the  company. 

CniTTY,  J. — This  is  a  trading  company.    I  have 
before  me  tho  company's  accounts  up  to  December, 
1880.   They  put  down  on  one  side  their  liabilitiee, 
treating  properly  the  £500,000  which  has  been  sub- 
scribed by  the  shurehold«'rs  as  a  liability,  for  the  pur- 
pi;si-s  (if  bringing  it  into  account,  as  against  tin' 
assets,  which  they  put  down  on  the  other  side.  Then 
on  the  wme  liability  sidf  Thi  y  properly  put  down 
their  eonent  liabilities,  and  cert4iiu  other  liabOitiM 
and  reserve  fond,  which  the  company,  according  to 
its  constitution,  is  justified  in  making,  and  they  add 
up  the  total  amount  of  those  liabilities.    On  the  other 
side  they  put  down  fheii-  assets,  and  for  Ihe  pu)i>oso 
of  giving  information  to  tho  shareholders  they  divide 
the  assets  into  certain  beads,  **Caah  at  bonk," 
"  Bank    premises    and    managers*    residences  in 
Brazil "  and  the  "  Iliver  Plato.'*^  and  then  they  add 
till'  total  on  that  -side.    They,  of  course — because 
there  is  not  u  suggestion  that  these  account.s  are  not 
kept  with  ijfrfewt  pxopdety  and  perfect  honesty — 
therefore  put  down  on  the  assets  side  the  mon^ 
value  of  t^r  assets,  some  bring  in  money  itself  and 
some  not.    Then  when  the  two  sides  cf  this  account 
are  compared  there  is  a  surrilus  of  i'H.OOO  shown, 
which  goes,  according  to  the  accountant's  regular 
method  of  keeping  accounts,  to  the  liabiUty  side,  and 
represents  the  balance  of  assets  OVfflT  liabilitiee.  Now 
what  is  the  result  of  keeping  an  aoooontin  this  lonn  F 
The  capital  of  the  bank  is  intact,  and  the  aooomit 
shows  it,  and  after  jiioviding  for  the  capital,  there 
remains  a  surplus,  which  rightly  goes  to  the  profit  and 
loss  account.    All  that  the  company  is  requit  ed  to  do 
by  the  force  of  the  Companies  Act,  1862,  is  to  keep 
its  capital  intact,  and  not  to  pay  dividends  out  of  its 
own  capital ;  in  other  words,  to  keep  that  capital  for 
its  creditors  and  any  others  who  may  lie  concerned 
therewith.    That  mode  of  kri']>ii)t;  the  account  is  .an 
excellent  illustration  of  tho  rifjht  way  to  divide  profit 
and  loss.    Taking  the  figures  on  this  account  this 
sum  of  £44,000  is  profit  made,  and  profit  availablSb 
within  tho  Act  of  1802,  for  divlrion  amonp  the  share- 
holders, unless  there  is  soui>'thing  in  the  articles 
which  would  previMit  the  directors  and  i)revent  tho 
company  from  dividing  the  sum  which  thus  stands  to 
their  credit.   I  say  I  have  great  difiioulty  in  follow- 
ing the  argusMttt  for  the  plauutifl,  beoaose  it  was  said 
that  what  was  sold  was  part  of  the  capital  of  Ilia 
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company,  and  that  iriiat  came  in  over  and  above  the 

i'.>0(),tK)()  was  an  accretion  to  capital,  and  that  therefore 
it  must  bo  Itejit  intnct  as  part  of  the  capital.  That  has, 
with  grent  resjH'i  t  to  the  counsel  who  put  forward 
thifl  arguuieiit,  iiotliing  to  do  with  tlio  matter.  The 
sale  being  an  uut hurizcd  sale,  it  is  immaterial  what  is 
tlie  thio^  lold.  I  pat  daiug  the  argument  a  hnmble 
illiMtration.  A  man's  bnahiew  is  to  nialto  Imots  and 
shoes.  TTo  has  £10,(10()  which  he  takes  into  that 
business  as  his  capital.  He  makes  boots  and  shoes, 
and  spends  the  whole  of  his  £10,000  in  doing  it>  and 
he  sdls  and  gets  back  from  bis  customers  a  certain 
sum  on  the  sale.  He  compares  then,  assnming  be 
has  sold  all,  what  ho  has  got  back  ^vith  his  expendi- 
ture in  producing  the  boots  and  shoes  and  putting" 
till  111  on  the  market,  and  if  he  finds  he  hits  his 
£10,01)0  (I  am  treating  it  apart  from  any  question  of 
debts  outstanding,  supposing  it  a  good,  solid  sale^, 
then  his  capital  i«  iotaot,  and  the  suipltts.  if  there  is 
any,  is  profit.  On  the  other  hand,  tf  he  has  only 
£9,000,  his  cajiital  is  not  intact,  and  he  has  lost,  it 
18  exactly  the  sam<«  jirinciple  that  has  t«  Iks  applied 
to  a  tradinf^  coinprtny  under  the  Couipanii>s  Act,  and 
the  capital  that  has  to  be  reearded  for  the  purpose  of 
the  Act  is  the  capital  aooonnng  to  the  Act.  and  not 
the  things,  whether  hotises,  goods,  boots  and  shoes, 
or  hats,  or  whatsoever  it  may  be  for  the  time  being 
represi'iitiug  the  capital,  iu  the  sense  of  btlllg  things 
in  which  the  c^ipital  has  been  laid  out. 

The  mult,  therofme,  is  plain  that  on  the  facts  of 
this  ease  £202.000  is  profit.  Now  I  turn  to  the 
oitiolflB  of  the  company,  and  I  find  there  with  regard 
to tibe  dividends,  article  ITU  provides  that  "all  divi- 
dends on  shiires,  otln  r  thiiu  a  divi(len<l  on  account, 
shall  be  declareil  by  the  onlinary  meetings,  and  no 
dividend  shall  exceed  t)ie  sum  recommended  to  the 
meeting  by  the  bontil."'  The  article  proceeds  on 
the  footing  that  the  books  of  the  bank  are  properly 
Itept,  as  to  which,  without  fear  of  being  mistaken,  I 
say  there  is  no  i|U(  stion  or  suggestion.  That  re([uiri  s 
that  the  capital  of  the  bank  should  be  intact,  and 
in  this  case,  applying  that  article  to  the  actual  facts 
of  the  case,  that  means  the  £d(N),000,  neither  more 
nor  less.    Then  oomos  artide  S9,  which  provides 

fur  the  creation  of  a  reserve  fund.  Tlie  directors 
propose  to  act  on  article  'iff,  and  to  tipjiropriute  out 
of  the  jirofitn  ot  tlic  Innk  such  ;in  auiount  us  they 
.shall  think  projter,  and  add  the  same  to  the  reserve 
luu  l.  But  accHrdiug  to  the  constitution  of  the 
bank  this  £20d»0U0.  being  »  profit,  has  first  to  be 
carried  to  I3ie  profit  and  loss  account.  Then  the 
directors,  if  they  should  think  tit,  would  be  entitled 
under  article  21)  to  attribute  a  jwrtion  of  it  to  the 
reserve  fund,  and  the  balance  will  b(!  an  avail- 
aUe  sum  for  dividend.  The  direotors  will  make  a  pro- 
ponl  to  the  meeting  which  Is  ahoot  to  he  held,  and  if 

their  proposal  is  ai  ccpted  the  meeting  will  pass  a 
resolntion  authoriziut;:  the  dividend,  and  it  would  be 
a  dividend  out  of  this  £20.^,000.  nr  so  luuch  as  shall 
not  have  been  appropriated  by  the  directors  them- 
selves to  the  reserve  fund.  Jdl  that,  to  my  mind,  is 
}<lain,  and  I  cannot  find  any  ground  on  which  the 

Iiroposition  which  was  advanced  in  a  friendly  manner 
»y  the  pl.iintifT  can  bo  sustained,  except,  \>oa- 
sibly,  on  the  ground  of  the  circular  of  the  10th  of 
July,  upon  which  it  was  said  that  it  amounted  to  a 
representation  bv  the  directors  to  the  members  of 
the  company  which  piednded  them  from  dealing 
irith  this  £205,000  by  paying  it  to  the  ]irofit  and  loss 
account,  because  it  was  alleged  that  the  din  e  tors  had 
called  it  cajiital  reserve  funrl.  There  is  really  nothing 
in  this  oi'gument.  The  circular  was  only  a  state- 
nMBt  of  iniBt  the  result  of  the  sale  was  expected 
to  be.  In  my  opinion  the  directors  will  be  justified 
in  acting  upon  the  resolution  which  they  have  passed. 


and  in  carrying tiie  sum  of  £205,000  tothe  profit  sad 

loss  account,  and  then  dealing  with  it  in  accordance 
with  the  articles.   Therefore  1  refuse  the  motion. 

Solicitors,  «/aiMOR,  CM,  Peanent  S  Co,;  BtiU, 


Nov.  1. 


Chan.  Div.  I 
North,  J.  / 

III  rr  BniDOER. 
BllOMlTOX  HOJPITAL  KOn  COX.SUMPTIOX  e.  LEWIS,  (a.) 

Will-  -CoiutriidiiDi — Murimaiu  and  Charitahlr  I'sfi  Ad, 
1891,  «.  9—117//  madt  before  potting  of  Ad—JkoA 
o  f  testator  fi/tf  r  jnssiii'j  v/  Act. 

A  teatator  hij  his  will,  dated  If  fore  the  patting  of  tht 
Mortmain  Act,  1891,  jfavt  hi*  rttitiuttrjf  ttUUt,  contiBiing 
of  realty  and  jKrtonalti/,  *' in  trutt  in  pay  tuch  }xirt  >f 
m>/  Ml  id  re^idwtry  estatf  vhicfi  in<ii/  '>;/  Iff  h'  qirtn  fw 
charitable  jiarposea  to  thr  Itromjitun  Uospitiil.''  Bt 
gave  the  remainder  of  hit  rtaidiiarij  trutt  estate  to  hit 
tptfe't  niece.  Testator  died  after  iht  patting  of  tAt 
Mortmain  Ad,  1891. 

Held,  thtU  the  JuttpiUd  wa$  eHttOed  to  the  vrAob 
tettatot't  rttiduary  estate. 

Adjourned  summons. 

By  his  will,  dated  the  29th  of  June,  1S91,  3ir. 
Walter  Bridger  gave  the  residue  of  his  estat«, 
consistiu<;  of  real  aud  jjersonal  property,  to  trustees 
iu  trust  to  pay  the  income  thereof  to  his  wife  for  her 
life,  and  afti  r  her  death  in  trust  "  to  pay  such  part 
of  my  said  xeiiduaiy  trust  estate  which  mar  lav 
be  given  for  charitoble  purpoaes  unto  (he  Brompton 
Hospital  for  Consumption.  And  the  testator  gave 
"  the  rest  aud  remainder  of  my  said  residuary  trust 
estati'  iu  trust  for  my  wife^a  nieoe,  Elinbeth  milinn. 
spinster,  absolutely." 

The  testator  died  on  the  20th  of  Febmorv.  IMS. 
The  Mortmain  Act  of  1S91,  enabling  land  ana  impure 
personalty  to  be  given  by  vnW  for  charitable  piirpoaes, 
was  passed  on  the  .»th  of  August,  ISill.  after  the  ilate 
of  testator's  will,  but  before  the  date  of  his  dcatL 
S('<'tion  9  of  the  Act  provides  that  "  this  Act  shall 
only  apply  to  the  will  of  »  testator  dying  after  the 
l>as-iiig  of  this  Act." 

Ati  orif^inating  summons  was  taki^n  out  to  haveit 
dt'termined  whether  the  Brompton  Hospital  WBS, 
subject  to  the  life  interest  of  testator's  widow, 
entitled  to  the  whole  of  the  testator's  residuary  estate, 
or  whether  Elizabeth  Willisnu  was  entitled  to  any, 
and  what  part  thereof. 

Sir  A.  T.  Wation,  Q.C.,  and  ./.  T.  I'ri-T.  for  the 
hospital,  cited  Hatfttek  v.  PedUnj,  T6  W.  R.  loj,  L.  K. 
19  £q.  271,  and  ConOaXiic  T.  CA/nstei/e,  11  Ch.  D.  6^1. 
27  W.  R.  Dig.  23U. 

/n^  •TiNyee,  for  the  trustees  of  the  wilL 

('oztiit-IIordif,  Q.C%  and  ('luirli*  Cruirh  i/,  for  Miss 
Williams. — Wlien  the  testator  made  his  will  he  could 
only  Ittve  given,  and  could  only  have  intended  to  give, 
his  pure  persoiiiil^  to  the  hospital.  The  court  can- 
not,  owing  to  a  ohange  in  the  law,  put  a  dilliarsut 
construction  on  the  words  he  has  used. 

They  relied  on  Jonet  v.  Ugh,  21  W.  K.  230,  L.  B. 
S  Ch.  192,  and  In  re  March,  Mamkr  ffurrM,  S2 
W.  R.  941.  27  Ch.  D.  IGO. 

NOKTli,  J. — This  case  is  settled  by  the  language  of 
the  Act.  As  I  understand  the  words  of  sectiou  9, 
they  mean  that  the  Act  is  to  apply  to  the  will  of  a 

(a.)  Beported  by  C.  F.  Duwoas,  Esq.,  Barrister-at- 

Law. 
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fcstBtor  dj-ing  aft*-r  the;  passing  of  tlio  Act.    I  am 
uked  to  say  that  thia  meanH  the  Act  shall  only  npply 
to  s  will  made  or  confirmed  by  codicil  after  the 
fmmgot  the  Act.  Uiis  is  entiidy  difiiarant  from 
wilt  OM  Aet  intanded.    Vor  on  wliy  thould 
"dying  after"  be  referred  to,  if  that  is  not  the 
important  thing.     I  cannot  treat  the  Act  lus  not 
meaning  what  it  says,  which  I  shuuld  do  l>y  holding 
tlut  the  words  referred  to  the  date  of  the  will,  and 
sot  to  the  date  of  Ae  deaJfli.   The  testator  might  no 
doubt  have  expressed  a  contrary  intention,  as  if,  for 
example,  he  had  said.  *'  all  that  I  cim  as  the  law  now 
stands  give  to  charity."    But  I  c mtiot  so  read  his 
will   I  think  the  testator  did  intend  to  give  all  he 
coold,  to  charity,  and  that  the  words  "  may  by  law  be 
^tnm"  refer  to  the  time  at  whioh  the  will  should 
take  dhet    As  regards  the  oaaei  dted  it  is  not 
seoesBsry  to  go  into  detail,  btit  I  fail  to  seo  why 
Jladuek  v.  PnUfi/  and  ('unstable  v.  Constabh  <lo  nut 
refer  to  the  present  case ;  nor  do  I  see  how  the  cuisea 
in  the  Coart  of  Aopeal,  In  re  Manh  and  Joua  v.  Oylc, 
SHjfLm  their  awttari^. 

TKe  hotpUal  wa»  ikerefitrt  dedared  tHtilUd  to  the 

vkfA*  of  the  residue. 

Solidtora,  yorton,  BoHt  Norton^  <fc  Co.;  Stmlo/ 
Etam, 


mt^:]  May  U,  21,  1892. 

Jn  re  HOABE. 

HojUIR  v.  Ownr.  (a.) 

AimnUtration — f'rtditor^a  action — Receiver — }forhagee 
IN  jHi«teseiun — Bight  to  htck  reiUa — Dividfnck  in 
costodia  legis. 

Mauyi  in  the  hands  of  a,  reeeiver  appoitUed  btf  the 
<wrt  in  a  creditor' a  adminintration  action  are  not  neces- 

tarihj  iu  custoJi'i  k-g^is  in  tht  sum^  irny  <m  thry  would 
the  liamU  c/  «  seijuettrnlor.    The  receiver,  so  far 
th'.  reeeiplo/  the  asaeia  ia  coiicerued,  ttattdt  iu  the  place 
(/  tie  weeeler,  and  the  erediUm  cannot  be  m  a  worse 
potUhn  fhoH  if  ihe  aueU  had  htm  received  hf  the 

W'ti'jT. 

Delany  c.  Mansfield,  1  Hogan,         diacusatd  and 

This  was  a  motion  to  discharge  an  order  made  in 
iJuimbers,  on  the  11th  of  April,  1892,  dismissing  the 
<bilB  of  A.  OL  do  Kothschild  to  have  delivered  to  him 
MlheMnoii  entitled  to  10,000  shares  in  the  United 
Bans  shoe  snd  Nsil  Co.  (limited),  then  standing  in 
laiBame,  a  proportional  part  of  the  siH  ond  mortgage 
teentnr©  bonds  for  £'.i.io  17s.  5d.  and  i';i.j;5  Kis.  lid. 
which  were  issued  to  the  receiver  in  the  action  (which 
wu  sn  ordinary  creditor's  action  for  administration), 
by  theoompany  in  respect  of  arrears  of  dividends  upon 
t£e  10,000  shares  and  certain  other  shares,  and  also  to 
Inve  paid  to  him  a  proportional  part  of  the  interest 
which  Lad  been  paid  by  the  company  to  the  receiver 
upon  the  said  bonds.  The  testator  in  the  action 
created  an  equitable  security  in  June,  1886,  and 
tnnsieiied  the  shares  to  the  mortSMjee,  the  ^pplioanft. 
Ihetmsler  was  not  registered.  The  interest  on  the 
oortgace  was  paid  down  to  April,  1888.  On  the 
26th  of  July,  18^9,  debentures  were  issued  to  the 
iMmer,  nmrmwiting  »  dMdend  om  tiie  ihara. 

.¥aifffo!r,  for  the  motion,  contended  that  a  mort- 
gagee entering  into  p)3session  is  entitled  to  have  all 

U-)  Reported  by  W.  8nAi.LCR0S8  QODDkUD,  Esq., 
Bairister^afe-Lanr. 
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arrears  of  dividends  unless  they  have  come  homo  to 
the  mortgagor :  Tatluinx  v.  Parker,  1  W.  K,  491,  1  Sm* 
&  GiflT.  500 ;  Dtlaiii/  v.  MautJMd,  1  Hogan,  234.  The 
dividends  being  in  the  po—eerion  of  tM  receiver  an 
inaitloiU  legit. 

Hastings,  Q.C.,  and  .Vrtr^tr^*;!, ''o/f^r'^— A  mortgagee 
not  having  taken  iiosscssion  is  not  entitled  to  back- 
rents  ;  after  having  pat  in  a  claim  ou  the  estate  he 
cannot  daim  a  dividend  two  or  three  years  old: 
JAsmos  T.  Brigstocke,  4  Euss.  64 ;  FluM  Oamac, 
4  W.  B.  664 ;  Ex  parte  ff'SInn,  2TiN.  ftBauM*,  S5S. 
[Smuuxo,  J.,  reCarred  to  Walker  t.  Sett,  2  Hadd.  21.] 

MuiiJh.ir,  in  reply. — The  receiver  is  appointed,  not 
by  the  mortgagor,  but  by  his  creditors. 

He  referred  to  Fisher  on  Mortgages,  vol.  I.,  pars. 
781 ;  In  rt  Brown,  Dixon  v.  Bromn,  32  Ch.  D.  597,  34 
W.  B.  Dig.  18 ;  and  Attomeg-Oeneral  v.  Mayor  of 
Oumtrgf  1  P.  Wms.  906. 

Vnr.  ad  I',  ndt. 

May  21.— cjiiiiu^u,  J.— This  is  a  motion  to  dis> 
ekarge  an  order  made  in  chamhers,  whidi  raises  a 

question  as  to  who  is  entitled  to  certain  debentures 
which  have  V  een  issued  in  respect  of  the  interest  on 
eiTtain  shares  in  a  company  called  the  United  Ilorac 
Shoe  and  Nail  Co.  (Limited),  which  stood  iu  the  name 
of  the  testator  at  the  time  of  his  death.  On  the  30th 
of  Jane,  1886,  the  testator  appears  to  have  created  an 
equitable  secority  on  the  shares  in  qaestion.  the  pre- 
cise nature  of  which  I  do  not  laiow  ;  but  it  appears 
to  have  consisted  partly  of  a  tnuisli  r  to  the  mort- 
gagee, which  transfer  the  mortgagoo  did  not  see  tit  to 
have  registered.  On  the  10th  of  May,  1889,  the  tes- 
tator died.  Interest  on  the  security  had  been  paid 
up  till  April,  1888.  Shortly  after  the  testator's  death 
the  present  action  was  begun.  It  is  an  action  by  a 
creditor  on  behalf  of  himself  and  idl  otlu  r  creditors 
of  the  testator  for  the  admini-stration  of  his  estate ; 
and  on  the  7th  of  June,  1889,  an  onler  was  made  ap- 
pointing a  reodTsr.  On  the  :i6th  of  July,  1 S89,  oar^ 
tain  debeotaxes  were  issued  by  the  company  to  the 
receiver  of  the  nominal  value  of  IVj^tn  lis.  Id.,  repre- 
senting a  dividend  of  5J  per  cent,  ou  the  mortgaged 
shares,  and  on  other  shares  held  by  the  testator,  for 
the  year  1868,  the  period  during  which  it  aocroed 
being  prior  to  the  death  of  the  testator.  The  mort- 
gagee took  no  steps  in  the  action  till  February,  1892, 
when  he  camo  in  and  valued  his  security  and  proved 
fiir  the  balance.  Subsequently,  iu  March,  ho  was 
registered  as  transferee  of  the  mortgaged  shares.  The 
queetion  was  raised  in  chambers  on  an  application  fov 
directions  as  to  who  was  entitled  to  the  debentures 
representing  the  interest  on  the  shares.  On  the  oon- 
tention  of  the  mortgagee  that  he  was  entitled  to 
them,  it  was  held  that  that  contention  was  not  well 
founded,  and  that  they  formed  i)art  of  the  general 
estate  of  the  testator.  A  motion  is  now  made  to 
discharge  thatocder. 

The  first  argument  is  that  the  debentures,  being 
in  the  hands  of  the  receiver,  are  in  cttstodid  leqia,  ana 
ought  tobe  Imiiili  il  (i\  <  r  to  the  mortgagee.  Insujiport 
of  that  contention  three  cases  were  cited — ll'«//.er 
v.  DeU,  TathemT,  Parker,  and  iWany  v.  M-Ji<.-.juld* 
The  first  two  oases  relate  to  property  in  the  hands, 
not  of  a  reoaiver,  but  of  a  ■eqnes&ator.  and  the  cases 
in  (jucstion,  and  the  authorities  referred  to  in  them, 
estabUsh  the  proposition  contcTided  for  80  far  as 
sequestrators  are  concerned ;  and  if  the  j)rojHTty 
here  had  been  iu  the  hands  of  a  sequestrator  I  should 
have  had  to  follow  them.  But  reaeiTen  an  not  m 
the  same  position  at  law  as  sequestratom,  and  the 
question  is  whether  I  must  apply  the  same  rule  to 


lar  BB  Bbidoer.— Iir  u  Hoabe. 


Digitized  by  Gdogle 


106 


TUE  WEEKLY  REPORTER.      .d^.  17. im.]      Tol.  XU. 


HlOH  OOITBT. 


HioHCoDsr. 


Tn  support  of  tho  contention  thfit  I  should  do  so, 
Ihlniii/  V.  Maiufirhl  was  rolind  on.  There  a  motion 
was  inivle  for  tho  plaintiff  in  the  first  cause  that  a 
consent  signed  bv  the  defendant  might  bo  made  a 
role  of  court  in  both  caoaes.  The  oonsvnt  was  that 
tho  receiver,  who  had  been  lately  extended  to  the 
second  cause,  might  pay  a  sum  of  money  which  was 
previfjusly  in  his  hands  to  the  plaintiff  in  the  first 
cause.  The  bill  in  the  first  uauae  was  tiled  in  I  S22 
for  the  pttrpOflO  of  xailillgthe  Bmam  of  an  annuity, 
«ad  there  wm  a  xeoeiTer  on  pxweM  in  May,  \sT.i. 
The  pleintiff  in  fhe  seoond  osoae,  thongh  u  prior 
incumbrancer,  was  not  made  a  party  to  thi'  tirst 
cause.  The  bill  in  the  second  caumj  was  filc<l  in 
1824,  and  tho  receiver  was  afterwards  extended  to 
that  cause.  He  had  previoiuly  collected  three  years' 
lent,  and  the  plaintiff  iu  ilie  first  cause  rested  his 
present  application  on  the  ground  that,  as  these  rents 
were  collected  in  consequence  of  his  diligence,  the 
court  would  consii'.i  r  tl.t  m  as  bygone  rents  a.s  an:jun8t 
tho  plaintilf  in  tlie  second  cau.se.  The  Master  of  the 
Rolb)  said  :  "  I  do  not  consider  the  right  of  the 
plaintlif  in  the  first  cause  to  be  such  as  he  now  aaaarts 
n.  This  application  is  inoonaistent  with  the  omixae 
of  business  in  a  court  of  equity,  as  a  receiver  in  a 
cause  is  not  appointed  for  the  benetit  of  a  plaintiff 
merely.  Imt  for  all  other  persons  wlin  niiiy  t  st.Lli'isb 
rightj)  iu  the  cause.  A  receiver  cannot  be  mure  the 
^ent  of  the  plaintifiT  tlian  a  sequestrator;  and 
WaOtar  BM  is  an  authtnify  to  shour  that  rents 
reoeived  by  a  eeqaetfarator  are  not  oonndered  as 
vested  in  tho  plaintiff,  but  are  ,'(/  <  i:4ii'Jiii  U<jis,  and 
there  must  \x:  a  further  order  Ix  fore  they  can  bo 
applied  for  tho  benefit  uf  the  defendant  ;  uud  if  other 
puties  come  in  tho  meantime  and  establish  a  prior 
right,  th^  become  entitled  to  them.  Any  argiimcnt 
which  treats  rents  in  the  hands  of  a  reeoivor  as  if  paid 
to  the  plaintiff  is  quite  unfounded  and  subversive  of 
the  rights  of  jiiiiir  (n  i liters  who  are  not  parties  to 
the  Cause  tu  be  examined  [iro  iiitertsse  siw.  If  money 
a*  MOD  aa  OoOeotad  by  a  receiver  is  to  be  oooaidered 
fha  property  of  the  plaintiff,  every  tnqniry  in  a 
decree  as  to  prior  inonmbranoee  must  be  to  a  great 
extent  useless.    If  n  ])uisne  creditor  gets  a  receiver  a 

Erior  creditor  may  tile  ;i  bill  and  attach  the  money  in 
is  hinds.""  D'htnij  v.  Muuffi'lf  is  not  binding  on 
me,  being  an  Irish  decision,  but  of  coiu^e  it  is  de- 
serving of  all  respect.  The  decision  may  be  right, 
but  I  do  not  think  that  the  learned  judge  intended 
to  lay  down  that  in  all  cases  moneys  in  the  hands 
of  a  receiver  are  to  \w  treated  as  in  ^  ■  'f<>Ji,i  liyi«, 
in  the  same  way  as  they  would  be  iu  tho  hands 
of  a  sequestrator.  This  would  Ikj  inconsistent  with 
English  cases  of  high  authority  which  are  binding 
on  nie>  I  dull  refer  to  two  or  throe  of  these 
cases.  [Ilis  lordship  then  referred  to  and  discussed 
tho  followin;.^  cfises :  Bertie  v.  Lord  .Ihiii'/Jini,  3 
Mer.  oGO  ;  (rrftlni  v.  A'/'i' i  tci/,  1  Swans.  oT3  ;  Tii'iui'ii 
V,  ]tri<i*tiKkr,  and  continued :— ]  It  seems  to  me 
that  these  decisions  are  inconsistent  with  the  con- 
tention that  mon^  in  the  handa  of  a  xeoeiveir  is  in 
tMdodii  legit  in  Quo  wnao  way  ae  if  ft  were  in  the 
handa  of  a  sequestrator.  It  was  ar<;ue<l  that  in 
Thonuu  V.  HriffMoihr  it  was  made  out  that  the  receipt 
by  the  receiver  was  on  behalf  of  persons  who  claime<^l 
under  the  will  of  tho  testator,  and  that  the  oaie  could 
be  distinguished  on  that  groond :  if  so,  tiiat  was  an 
abandonment  of  the  first  point :  but  it  leiwls  to  what 
in  my  opinion  is  the  true  ride :  that  where  money 
is  iu  the  handa  of  a  receiver,  you  must  look  in 
each  case  to  tho  nature  of  the  action  and  the 
object  of  the  appointment  of  the  receiver.  T^Tiere 
the  object  of  ue  action  is  to  ascertain  who  are 
Hba  inonaibnaoen  on  a  pirtienlar  property  and 
iheb  priorities,  or  to  teMle  a  dispate  a>  to  title,  it 


well  may  be  that  tho  receiver  holds  money  coming 
to  Ills  hands  on  behalf  of  the  person  who  niay  prove 
to  bo  tho  true  owner.    Here  the     tiun  is  simply  an 
ordinary  creditor's  action  in  which  a  receiver  has 
been  ^ipolnted.    The  object  of   the  action  is  to 
obtain  payment  of  the  testator's  debts  oat  of  bu 
assets.    Tne  object  of  the  ajjpoifitmcnt  of  a  reedver 
is  to  secure  that  all  assets  prupi.-rly  ajiplicaLL'  fur  t'nat 
purpose  shall  be  so  applied.     In  ordiuary  coarse 
those  assets  would  be  leeeived  bv  the  executor,  but 
here,  for  some  good  reason,  and  for  theaeooritrof 
the  ereditora,  the  oourt  has  appointed  its  owa  ofiesr 
to  stand  (so  far  as  the  receipt  of  the  assets  is  con- 
cerned) iu  the  executor' -s  place.    It  seems  to  me  tliat 
the  cre^litors  cannot,  as  re<j;ard-s  the  ajiplication  of  the 
assets  thus  received,  be  in  a  worse  positiou  than  if 
the  executors  had  received  them.    It  was  admitted 
(as  it  could  not  bat  be)  by  the  counsel  for  the 
mortgagee  that  if  these  aebcmturpfl  had  oome  to  the 
hands  of  the  exoiM-.tor  the  niortf^-.igw  would  have 
had  no  claim.    I  think,  therefore,  that  the  applica- 
turn  cm  his  behalf  fails. 

Mittlon  rf/utrd,  ivith  cotd. 

May  24. — Htutingt,  Q.C.,  referred  to  a  case  of 
Morrogh  t.  Hoartt  o  Ir.  £q.  Bep.  195.  in  wkiA 
Blackbume,  HJL,  had  also  uaappTOTed  of  XMcmyT* 

Majujield. 

BoUoitota  for  the  motion,  Dawet  A  Sou*, 
SolidfanB  coHtri,  JVinden  ±  Caprou, 


Nor.S. 


Q.  B.  Dir.  t 
(Pollock,  B.,  and  Hawkins,  J.)  ) 

Gosling  r.  Woolf.  (a.) 

Iausk — firant  of  »Hh-Ua$f — Right  to  intpeef  itttt«^tiiO» 

— <',  iivnjn„< iu'i  luid  Ldiv  (if  Propertjf  Act,  1881(44* 
45  Vict.\.  11),  M.  3(1),  ia(l). 

On  the  f/rant  of  a  $uh-teaae  hg  a  le$$ee,  the  itdeiiding 

iiitJ)-Ii  .^-^  I-  tiif  It  riijht  to  inspect  the  lessee's  leasr  . 

Appeal  of  the  defendant  from  the  judgment  of  the 
deputy  judge  of  the  City  of  London  Court. 

The  plaintiff  by  his  action  sought  to  recover  fhe 
sum  of  £10,  paid  by  him  to  the  defendant  as  dqwsit, 
under  an  agreement  for  the  sale  to  him  by  the 
defendant,  at  tho  price  of  i."l.SO,  of  a  messuage  held 
by  the  defendant  under  an  original  lcas< '.  Tho  agree- 
ment provided  that  the  purchaeer  should  take  sa 
underleese  of  the  property  for  the  reridne  of  the 

vendor's  term,  less  a  fi'W  days,  at  an  a]>portioned 
ground-rent.  The  defendant  refuseil  to  give  an 
abstract  of  title.  The  plaintiff  rwicordingly  brought 
this  action  in  the  City  of  London  Court  for  the 
return  of  the  deposit.  The  deputy  judge  held  tliat 
the  plaintiff  had  a  right  to  demand  an  inspection  o£ 
the  defendant's  lease,  out  of  which  the  sub-lease  was 
to  be  ir:  >tit«>d,  and  •j^ave  j udgment  for  the  plainti& 

The  defend.-mt  ap])ealed. 

Conveyancing  and  Law  of  Property  Act,  ISSl,  8.  S 
(1).— Under  a  contract  to  sell  andaaeign  atena  of 
years  derived  out  of  a  leasehold  faitereat  in  land,  the 

intendinl  n-^sign  shall  not  have  the  rig^t  tO  Call  iot 
the  title  to  the  lea'-ehuld  reversion. 

.Section  l:)  (1).    On  a  contract  to  grant  a  leaj*e  fo: 
i  a  term  of  ycai-s  to  be  derived  out  of  a  leasehold 
interest,  with  a  leasehold  reversion,  the  intended  lessee 
shall  not  have  the  right  to  call  for  the  title  to  that 
reversion. 


(«,)  Keported  by  F.  O.  Kobi>'80.\',  Ksq.,  Barrister- 
at-Law. 
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Vf^mt,  for  the  defendant. — The  dccirion  of  the 
•  in  the  court  below  was  wrong.  Fhis  is  an 
ipefmeiit  for  the  siilo  or  assignment  of  a  tonn  of 
jma  derivod  out  of  a  leous^old  interest.  The 
dmtiS  ooiitaDd»  that  he  hai  s  rie^  to  call  for  the 
datadnfc*t  lide.  hut  fhat  is  s  title  to  a  leasehold  re- 
miOB.  8ection.s  3  (1)  aiul  13  (1)  of  the  Con- 
npaaag  Act,  1881,  show  that  such  a  title  may  not 
le  liked  for :  Fatman  r.  Bartand,  29  W.  S.  707. 
17  Q.  D.  3,»3. 

Eigood,  for  the  plaintiff,  was  not  culled  on. 

BoftLonc.  B.— T  am  of  cpimoii  fhat  tlie  decision 
appeili'l  from  is  right,  and  that  it  is  imix)ssible  to  put 
•DT  cciiitruetion  other  than  that  put  by  the  judge 
ill  the  court  below  upon  the  sections  of  the  Coii- 
reruciiic  Act  relied  on  by  the  defendant.  The  words 
"fi—hoTd  tewnion  "  in  those  sections  do  not  refer 
to  a  lease  out  of  which  a  sub-leaso  is  to  Ik-  grant»'<l. 
but  to  the  reversion,  if  leasehold  and  not  frei'hoM. 
fXfiectant  on  the  lirti  rminjition  of  tliat  lease.  It 
would  requiro  very  strong  words  to  alter  the  course 
of  niBdioe  whieih  lias  preniled  for  a  long  ti^ 
taai  as  this. 

Hawkiks,  J.,  concnired. 

Afftal  ditmi0Md. 

Solicitor  for  ^  pUntili;  OUwutf, 

SoUettor  for  the  defendant,  Martdtn  (ft  8<m. 


Q.  B.  Div.  I  /w  on 

(Pollock,  B.,  and  Hawkins,  J.)  f 

la  rt  OwWARiJ  BuiLDiNO  .Society  {So.  2).  (a.) 

'iijlicUor—Oo$U—Sah  of  firoptrty  by  public  auction — 
Soak  chargti  for  property  add  in  lot — Solicitors^ 
&BmnmUwn  Act,  1881  (4-1  d-  45  Vict.  c.  44),  (ftnernl 
Oriet,$cheiuU  1. 

Whmproperijf  told  bu  mMic  lutetitm  i$  divided  into 
dif treat  utt,  the  ttaXe  of  chargt$  ft  to  Be  a  eommitsion 

r»  ih(  agf/reijate  sHin  raifizeil  hi/  the  irhi.h  nf  the 
yf'f-'rt]!,  mill  not  hjhih  the  value  of  each  dijferent  M, 
dUtmujh  tht  lots  be  lit  Id  by  the  vendor  wider  differeut 

tithf,  mill  if  gold  Ui  'I i tfi  rod  person f. 

This  was  an  appeal  from  the  county  court  judge  at 
Dndnm,  on  liia  velbMl  to  Tuy  a  oorttfloato  of  tac- 
tion. 

Hie  Onward  Building  Society  being  in  liquidation. 

Mr.  Wat-son.  a  solicitor,  wan  eniployeil  to  conduct  the 
sale  by  auction  of  certain  freehold  and  leasehold 
property  of  the  society.  The  property  wiis  sold  in 
three  lots.  Each  lot  was  held  under  a  different  title 
ud  was  sold  to  a  difincnt  Im jer.  Jjot  1  letdied 
£102  lOs. :  lot  2,  £270  te.;  and  lot  3,  £m  10b.,  the 
total  amounting  to  £635  Ss. 

By  soheduli-  1  of  the  General  Order  made  un<l<T  the 
Sohcitors"  Remuneration  Act,  IHSI,  the  vendor's 
solicitor  is  entitled  to  a  commission  of  "JOs.  per  XUK> 
for  the  first  £1,000  "  for  conducting  a  sale  of  property 
by  pohlie  aaotion,  indnding  the  conditions  of  sale, 
when  the  property  is  sold  :  a  niininimii  of  i'u  to  be 
t'.ade  whether  u  sale  is  eifecteil  or  not."  By  rule  7 
made  un<ler  this  General  Order  "fractions  of  i'liK) 
under  £.70  are  to  be  reckoned  as  £oO ;  fractions  of  JL'KK) 
shove  £5(1  are  to  be  reckoned  as  £100." 

By  rule  1  "  the  oommission  for  deducing  title  and 
pcnising  and  completing  conveyance  on  a  sale  by 
■action  is  to  be  chMgeable  on  each  lot  of  property , 

(a.)  Baportad  hf  Okol  Cii.u'iuv,  Esq.,  Banrisler>ut 

Law. 


HiOHOoimT. 


1  \  ]it  that  where  a  property  held  under  the  same 
title  H  'iivided  into  lots  for  convenience  of  sale,  and 
the  same  purchaser  buys  several  such  lots  and  takes 
one  oonveyance  and  only  one  abstract  is  delivered, 
the  commisaion  is  to  be  chargeable  on  the  aggregate 
charge  of  the  lots.** 

Ey  rnic  "J  "the  commission  upon  an  attempted  sale 
by  auction  in  lots  is  to  be  charged  upon  the  aggregate 
of  the  reserved  prices.  " 

A  solicitor,  under  these  circumstances,  sent  in  a 
bill  of  costs  for  £15,  being  a  charge  of  £5  on  each  of 
the  three  lots.  The  registrar  of  the  oounty  court 
refused  to  allow  the  charges,  and  reduced  the  bill 
uiKm  t;iX!ition  to  lOs.,  beinnr  the  scale  fee  on  the 
aggregate  prioe  of  the  three  lots.  The  solicitor 
moved  ill  the  county  court  to  vary  the  registrar's  cer- 
tificate, but  the  judge  refused  to  Tacy  it,  and  the 
solicitor  appealed. 

Setitt  For,  for  the  appellant.— It  may  be  that  the 

solicitor  wa^i  not  entitled  to  make  a  minimum  charge 
in  n's]>ei-t  of  each  lot,  but  ho  is  certainly  entitled  to 
a  comntission  of  '2(U.  per  £100  for  each  lot.  That 
would  amount  to  £7  lOs.,  because,  by  rule  7.  frac- 
tions of  £100  under  £50  are  to  be  reckoned  us  £50, 
and  fraotioins  of  £l00  over  £30  are  to  be  reckoned  «e 
£100.  The  lots  were  hdd  by  vendors  under  diflbrent 
titles  and  tlioy  were  sold  to  dilTerent  j)urchasers.  so 
that  the  commission  for  deducing  title  under  rule  1 
would  oertainly  be  chargeable  upon  each  of  the  lots, 
and  it  is  unreasonable  to  suppoee,  in  the  abeenoa  o£ 
any  express  provision,  thai  •  aiffaient  mode  ot  oalni- 
lating  the  oommiasimi  sIuMild  apply  to  conducting  a 
sale. 

DlMiii,  for  the  liquidntor,  was  n';t  eaUod  upon. 

Pollock,  IJ.— -I  am  of  oniniun  ;lmt  in  this  ease  the 
county  court  judge  was  right,  m  l  tii  it  thi>  .■ipi)eal 
must  oonsequently  be  dismissed.  The  otHcial  liquida- 
tor of  the  Onward  Building  Society  ofTered  certain 
real  property  for  sale  by  auctioD,  and  employed  a 
solicitor  to  conduct  the  sale.  The  property,  which 
was  sold  in  three  lots,  p  alizod  in  the  aggregate 
£(5;j'_' .>H.,  and  the  question  which  has  arisen  is  as  to 
the  proper  charges  to  be  made  by  the  solicitor  for 
conducting  such  sale.  The  county  court  judge  held 
that  the  three  lots  were  to  be  treated  as  one  property, 
and  tbiit  the  solicitor  was  consoqucully  entitleil  to  a 
commission  of  £(j  H>s.  and  no  moie.  That  view 
seems  to  me  to  be  correct.  I  think  tliut  the  intention 
of  the  schedule  was,  that  if  property  was  put  up  for 
sale  by  auction,  tiie  solicitor  conducting  the  sale  was 
to  be  intitled  to  the  scale  fee  of  'JOs.  per  £100 
on  the  total  amount  realized  by  the  sale,  irre- 
spwtive  of  the  question  whether  the  projH  rty  was 
sold  as  a  whole  or  in  lots.  But  thou  it  was  argued 
that  rule  1  points  to  a  diifen-nt  oooclnsion,  providing, 
as  it  does,  that  except  in  certain  cases— of  which  the 
present  is  not  one — ^the  commission  for  deducing  title 
is  to  be  chargeable  on  each  lot  of  pro{>erty,  and  it 
was  contended  that  there  was  no  such  distinction 
between  the  work  of  deducing  title  and  of  conducting 
aaale  by  auction,  as  to  warrant  the  application  of  a 
different  rule  to  tiie  latter.  But  in  that  I  do  not 
agree.  On  the  contrary,  I  think  that  that  rule  tolls 
against  the  solicitor's  <  ontention.  for  in  limiting  the 
chai'ge  of  the  coiiiiiii-'sion  on  each  lot  to  tlie  case  of 
deducing  title,  it  suggests  that  in  all  other  cases  the 
commisnon  is  to  be  charged  on  the  property'  as  a 
whole,  on  the  principle  that  **exprtt9io  utum  ed 
exclu$io  atteriut." 

Hawkins,  J.— I  am  of  the  same  opinion.  The 

'|uestion  which  w<-  are  called  upon  in  this  case  tO' 
decide  is,  What  is  the  amount  of  the  commission 
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■p^Ue  to  a  nHdtor  for  selfing  on  behalf  of  his 

client  real  property  hy  ruic  tion  in  iiase  in  which  tho 
ropcrty  is  sold  in  lots  r  The  answer  to  that  question 
eponds  npon  the  construction  which  is  to  be  put 
upon  the  langnage  of  schedule  1  of  the  General 
Order  under  the  BoUelton*  Bemnnerktioii  Act,  1881, 
•ad  of  the  rules  annexed  to  that  schpflulr'.  It  is 
provided  by  the  schedule  that  the  oommission  iiayable 
to  a  "vendor's  solicitor  for  conducting  u  buIc  of 
property  by  pubho  auction  "  shall,  "  when  the  pro- 
paty  is  sold,''  be  20$.  per  £100  for  the  firat  £1,000. 
Then,  what  ara  we  to  understand  by  the  word  "  pro- 
perty"? Wbere  the  land  is  put  up  for  sale  in 
several  lots,  is  each  lot  lor  the  purposes  of  the 
schedule  to  b«?  treated  as  a  separate  property  r  I 
think  not.  In  my  judgment  the  word  "'property" 
means  the  whole  of  the  land  intrusted  to  the  solictor 
for  Mle,  or  soeh  portioin  ol  it  as  u  aetnally  sold,  and, 
OOoae^uently,  where  more  than  one  lot  is  sold  the 
aoliottor  is  entitled  to  oommissiou  at  the  rate  of  208. 

Sr  £100  upon  the  aggregate  oi  tha  pHMS  Tsaliifld  by 
e  whole  of  tho  lots  so  sold. 

With  regard  to  the  lota  which  ore  not  sold,  tho 
Bohednle  provides  that  "when  tiia  property  is  not 
sold"  fhe  soUdtor  shall  be  entitled  to  lOs.  per  £100 

on  "the  reserved  price,"  ami  if  those  words  stood 
by  themselves,  ■witliout  any  explanation  in  tho  rules 
which  follow,  I  should  feel  myself  driven  to  the 
conclusion  that  in  such  case  the  "reserved  prioe" 
"Waiald  mean  the  reserved  price  of  each  lot,  for  when 
•Oma  ol  the  lots  have  been  sold  there  is  no  price 
IQMlvcd  in  respect  of  the  aggregate  of  the  unsold 
lots,  though  there  is  a  price  reserved  in.  Mipeot  of 
each  of  the  unsold  lots  taken  severally. 

I  now  pass  to  the  consideration  of  the  rules.  By 
rule  1 :  "  The  commission  for  dedogii^  title  and 
ipenudng  and  completing  conveyance  on  a  sale  by 
auction  is  to  be  eii:irgeable  ou  eacli  lot  of  jji  operty 
except  where  a  prui>erty  iield  under  the  same  title  is 
divided  into  lots  for  convenience  of  sale,  and  the  same 
purchaser  buys  several  such  lots  and  takes  one  oonvsy- 
•no^and  waitj  ooe  abscraet  is  dalivarad,  the  eomiubsion 
iicban«aUaiq|»on  the  aggregate  prices  of  the  lots." 
And  that.  I  thmk,  is  reasonable  enough,  for,  save  in 
the  crises  fulling  within  the  exception,  the  workdf  tho 
Bolicitur  in  resiKJct  of  deducing  title  and  completing 
cuiiv  eyance  is  multiplied  by  the  number  of  the  lota,  ho 
may  have  to  deduce  a  separate  title  in  nipeot  of  each 
Jot,  and,  even  if  they  are  held  under  llie  same  title,  ho 
has  the  trouble  of  delivering  a  se]>iinite  abstract  and 

f raring  a  separate  conveyance  for  each  purchaser, 
t  is  otherwise,  however,  with  tho  conduct  of  a  sale 
■by  auction,  whi^h  is  practically  one  operation  whether 
the  property  is  offered  as  a  whole  or  in  lots.  The 
diviaion  of  the  property  into  lots  does  not  materially 
inerease  the  trouble  of  conducting  the  auction.  Tiieii 
by  rule  2  :  "  The  commission  on  an  attempted  sale  by 
auction  in  lots  is  to  be  cliargeable  on  tho  aggregate 
of  the  reserved  nrices."  That  pvoviiion,  I  think,  is 
applicable  as  well  to  a  case  where  soma  of  the  lots  are 
sold,  as  to  one  in  which  none  are  sold.  That  rule, 
therefore,  negatives  fhi-  view  which  without  it,  as  I 
have  already  said,  I  shuuld  have  taken  of  the  meaning 
of  the  words  "  n^served  price  "  in  the  schedule.  And 
the  oft'ect  of  the  schedule  read  by  the  light  of  that 
rule  is,  that  where  property  is  offered  in  lota  and  a 
portion  only  is  sold  the  solicitor  is  entitled  in  respect 
of  fhe  unsold  portion  to  lOs.  per  £100,  not  on  the 
r(»ser\'ed  price  of  en<;h  lot.  but  ou  the  aggregate  of 
the  reserved  prices  of  the  lots.  Tho  judgment  of  the 
oounly  oourt  judge  must  be  alBtnwd. 

A)'penl  diamissed. 

Solieit.^rs  for  the  solicitor,  //itf<9,  Hmln/,  <C-  Swfd. 
Solicitors  for  the  liquidator,  Jiridgea,  iiawkU,  «fc  Co, 


Wm»  of  ftmfts. 

From  C.  A.  (England).  April  4, 1892. 

LoxDox  Joint-Stock  J!,.vsk  r.  Sixmu.vs.  (.i.) 

Banker  —  NeaoUabU  iualrumeut  —  liroktr  —  Bona  tide 
holder  for  value — Dejntit  of  ttcuritttt. 

S.  uxu  a  euttomer  offf.,  D.,  it  Co.,  atotJcbrokm,  and 
had  hft  in  the  hands  of  /).,  one  of  the  memhano/H., 

J).,  <f;  '/(..,  for  citstodi/.  a  iinm1>fr  of  hmidii  L-nmi'ii  'u 
"  Crdulas."  On  the  I2th  of  Or<o/«  r.  ISHT,  IK,  deiirimj 
to  rainr  iiumty  for  purjioiies  of  hU  oirn,  and  without  nu^ 
auUwrity  from  S.,  coniraeled  to  tell  tkeae  bmtda,  aud  on 
the  same  day  he  made  a  further  eentraet  to  repunhem 
aimilar  bonds  for  the  28th  of  Odobcr.  On  the  2m 
October  D.  d'Clirerfd  the  honda  xchirh  ha»l  contrad^ii 
to  sell  ill  three  sep^trate  lots,  and  ««  miM  day  ht  f'«* 
delivery  of  the  other  aimilar  hjud-a  irhich  he  luid  <x»n- 
traded  to  buy.  For  the  bonds  ao  ileliiftred  to  him  ht 
paid  ^  a  enmed  ciioquc,  and  in  order  to  nut  himtJfit 
fande  to  meet  it  he  tent  lAe  kwdii  of  which  hr  had  fnh^ 

delivery ,  with  other  aeearlfto,  <0  the  ui)/jf  lla>,t  hid;fn, 
receipt  of  ivhich  the  appeltanU  placed  £G,000  to  hit  nMiU 
Out  of  thit  4um  the  cheque  waa  raahed.  The  boitdi  m 
depoeited  remained  in  the  eHttodjf  tf  the  bank  tiU  D. 
abtconded  in  •Ame,  1888,  mhen  8,  apptUd  to  iht  bank  for 
the  bonda,  which,  ftoverer,  had  hrm  f^rJd  for  a  pri-- 
tvhich  wta  atlmittetl  to  have  Imu  fair.  In  >in  oHinu 
mjaiust  the  Uluk  hy  S.  to  recovtr  the  priet  tfthfir  '>  ,.'<, 

I/eld  {rei  ertiny  the  decieion  of  the  Court  of  Apjxal, 
39  IF.  n.  -I  K).  [1891]  1  Ch.  270),  that,  the  Cedula 
hriiiff  ne<iotiuhh  instrumenia,  the  bank,  taking  theai  a 
ijood  fuith  and  for  value,  arjjuired  a  yood  titkm 

Lord  ShefHeld  v.  London  Joint-Stock  Bsa^  9i 
W.  n.  33,  13  App.  Ota.  333,  di%ti„>pn»h>-d. 

This  was  an  appeal  from  an  order  of  the  Court  A 
Appeal  (Lindley,  Bowen,  and  Kty,  L. JJ.)  (39  W.  B. 
44f),  [isni  i  1  Ch.  270). 

The  f:i<  rs  are  stated  in  the  judgment  of  Lnd 
HerschcU  and  in  the  report  in  the  court  below. 

3»r  iTorace  Dtute^^  Q.C.,and  Finlay,  q.C,\f\\b. 
/7at0<AM  with  theml,  for  the  appellants.— IVo 

questions  arise- (1)  whether  Simmons  had  title  ^2' 
whether  the  hank  obtained  bond  fid>  title  for  rsilac 
without  notice  'i  Ooodwih  v.  Ilofntrta,  24  W.  R. 
08T,  I  App.  Caa.  476,  is  conclusive  in  our  fexoai. 
Shej)ield  V.  London  doint-Stodt  Bank,  37  W.  B.  83^  W 
App.  Caa.  333,  is  a  different  case  to  this. 

They  referred  also  to  London  and  founii/  Banking 
Cv.v.  London  and  IHnr  IV. ,f,  rnnd  ,  SI  W.  R.  89,  21 
Q.  B.  D.  535;  Foster  v,  IVar^^un.  1  C.  M.  &  B. 
Pvi]ihn,l  V.  ISauk  of  K,«ilaiid,  4  AV.  R.  10,  17  C  B. 
Itil  ;  Lang  v.  fimy'th,  7  liing.  284.  293. 

liiyby,  Q-C,  and  IVarmingion,  Q.C.  (<?ru#r-'if 
]Vooda  >vith  them),  for  the  respondent.— The  cutin 
profits  in  the  bonds  were  vested  in  Simmons  befoR 
tlic  transaction  with  the  bank.  (The  case  was  dealt 
witli  on  the  assumjition  that  the  bonds  had  bi^et 
appropriated  to  the  respondent  aud  his  property.)  li 
Ixankors  know  that  he  is  acting  as  agent  they  should 
inquire:  Cooke  t.  £ehelby,  3d  W.  B.  629,  12  App^  Ot. 
271,  279.  The  bank  oaanot  daam  bflgmndthaaetnal 
authority  given  to  the  broker  or  agent:  £«H 
ISheJield's  cote. 

Fintajft  Q.C.>  replied. 

Tha  House  took  time  for  conaidBration. 

April  4,— Lord  HAI.8BUUY,  L.C.-— I  believe  tliil 

(«.)  Beported  by  Charles  H.  OBAnosr,  Esq..  Btf 
rister-ai-Law. 
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af.  when  it  is  examinod  carefully,  raises  no  quea- 

tion  of  Iftw.  though  doubtless  gome  questions  nii.so<l 
a  other  ca.n  s  srf^  ni  at  first  sight  to  b«}  touched  by 

f  Jbm  u  no  doubt  tiiat  the  property  wbioh  it  the 
'  nl^  of  d^te  (tiie  bbsncter  ana  quality  of  which 
I  will  dijcuaa  later),  was  at  one  time  the  property  of 
the  plaintiff.  There  is  no  doubt  that  the  phiintilF, 
having  left  this  property  in  the  hands  of  a  person 
mined  Delmar,  one  of  the  meubers  of  the  hrm  of 
In^wth,  Ddaoar,  ft  Co.,  merely  for  safe  custody, 
•riTP  no  authority,  express  or  implied,  to  Delmar  to 
«*•  of  it,  and  there  is  no  doubt  that  unless  that 
[ip.iji^rty  has  been  chring<'d  it  is  --till  t!ii'  jirdix-rty  of 
theplaintiiT,  and  ought  to  be  restored  to  him. 

I  pieftT  stating  the  proposition  in  this  form,  be- 
euMi  thoagh  the  diepoiwtl  ol  one  sot  of  bonds,  and 
tbe  KpoithBse  of  others  in  thrir  phioe,  and  thrir  sug- 
'tf  1  ipjimpri.ition  as  substitutes  for  those  unl;iw- 
tdiy  (lisposttl  of ,  raises  Hnother  question,  it  appears 
tome  that  the  same  question  woidd  arise  in  u  much 
wspler  form,  but  subject  to  precisely  the  same  prin- 
c^us  of  law  in  the  form  which  I  have  sugs^ested. 

Api^ying  myself,  therefore,  to  the  simple  form  in 
•luch  I  have  suggested  that  thi-  question  might  be 
ni4*<l.  tht- tirst  jjuiiit  n  li.  il  on  is  that  the  property 
m  qaestiun  is.  according  to  the  Liw  merchant,  negoti- 
sUe,  and  if  passed  over,  even  by  a  person  who  had 
■0  title,  but  to  one  who  receiTed  for  value,  in  good 
Uth,  tod  without  knowledge  of  the  want  of  title  in 
tLs  pre<3eci'';snr  in  title,  a  good  title  is  made  by  tuch 
'nD*fer  to  an  innocent  holder  for  value 

I:  the  facts  support  this  proposition,  it  cannot  be 
!  lilt  fit —and  first,  as  to  the  character  and  quality  of 
tl:-  property  itself,  it  consista  of  bonds  known  as 
Cedulai."  It  seems  to  me  here  it  is  impossible  to 
iispote  that  the  bonds  in  question  were  negotiable 
uistruin<nts.  I  sbouM  have  thought  so  upim  the 
>»^i'-ence.  and  after  the  decisiob  of  your  lordshins' 
House  in  'htodtcht  v.  IlobatU,  But  I  should  equally 
think  so  here  from  the  ooone  punued  at  the  trial. 

I  take  the  statement  of  the  facte  from  the  judgment 
of  How<n.  L.J.,  who  said: — "  \n  adinissi  'ii  was 
m*ii>  at  the  trial  to  the  efToot  that  these  bonds  were 
Lvtnmonly  transt"erre<l  froiu  hand  to  hand  by  delivery, 
•ad  tim  must  be  taken  to  be  true.  But  the  admission 
carefully  limited,  aod  still  left  uncovered  the 

rrtion  whether  thOT  are  negotiable  instruments  in 
sense  in  which  bills  of  exchangi-  and  promissory 
not*-*  ure  rif'iX"ti  i^"l<'.  ^li  ''t  di'livery  by  t%  person  who 
lii*  110  title  uoufers,  neverthelest,  u  title  on  a  hi'iiu 
bolder  forvalM  witlMmt  notici  .  We  should  re- 
'luire  either  a  more  unqualified  admisaioa  or  else 
BHnv  eonchinTe  evidence  oefore  we  could  accept  the 
Hfw  that  bonds  like  these  had  becotne  part  of  the 
aaT»»i!cy  i)f  this  country,  so  as  to  have  acquire<l  the 
f^uliar  ebanujteristics  of  a  completely  negotiable 
i- 'tniment.  The  appoUant-s'  counsel  alleged  that 
■  T  had  been  misled  at  the  trial  by  the  form  of  the 
xhaiHion.  and  asked  that,  before  we  decided  the 
«»e  on  the  hypothesis  that  these  bonds  were  not 
cvij.j.letely  negotiable,  fin  issue  might  be  dirccti'd  to 
'!■>  that  (|uefition.  For  fear  of  a  miscarriiigo  of 
.'  J'tice,  we  will,  therefore,  assume  in  the  appoUunts' 
iixvoxu  and  for  the  purpose  of  this  case  only,  ttiat  the 
'i'x-amettts  in  question  had  been  proved  to  be  oom- 
pWtply  n«'gotiaDle  instruments." 

It  i*  to  my  mind  clear,  therefore,  that  your  lord- 
•■l-it «.  if  any  doubt  remained  ou  tlu'  <jue*!tion  whether 
thf^-  bonds  were  or  were  not  negotiable  in  the  true 
<ositnercial  sense  of  the  term,  could  not  decide  this 
«a«e  without  diraeting  an  issue  such  as  the  «raellants' 
c^wawl  demanded ;  In  the  event  of  your  lordships 
tisidering  that  the  evidence  and  admissif>ii  made  at 
><  <-  trial  of  what  is  after  all  in  each  case  a  question  of 


fact  were  insufficiont,  it  would  be  impossible  to  decide 
adversely  tn  tlie  .'ippollaiits.  For  my  own  jiait,  I  do 
not  see  how,  after  the  evidence  and  the  admission 
made  at  the  trial,  it  is  possible  to  anggeaft  that  tiiat 
matter  of  fact  is  left  in  doubt. 

The  remaining  y^art  of  the  proposition  is,  as  I  have 
said,  equally  a  (jucstion  of  fact,  Did  the  liankers 
receive  these  boncls  in  good  faith  r  and,  tliough  it  was 
almost  involved  in  the  proposition,  without  any 
reason  to  suppose  that  the  person  from  whom  they 
received  them  nad  no  right  to  so  dispoee  of  tiiem ;  tarn 
I  am  of  opinion  that  they  did.  There  is  not,  to  my 
mind,  the  least  reason  to  suppose  that  the  bank  did 
not  take  these  bonds  in  the  ordinurj- course  ot'  biisiness,^ 
and  wth  a  full  Ixdief  that  the  person  from  whom 
they  received  them  was  eitiier  the  owner  or  had  full 
authorify  to  deal  with  them,  as,  in  fact,  he  did  deal 
with  them. 

The  Court  of  Appeal  appt\'ir  to  have  brm  much- 
intiuenct^d  by  the  decision  of  your  lordshi][>6'  House  in 
the  case  of  Lord  Sheffield  y.  The  London  JohO-Skidt 
Bank, 

The  first  observation  that  I  would  make  is,  that  if, 

as  I  believe,  it  to  be  accurate,  that  the  quc>stion  is  one 
which  is  to  be  determined  ui>on  the  facts  of  the  case, 
no  one  ca.se  can  be  an  authority  for  another.  The- 
only  question  of  law  decided  in  Lord  SheJitl'Ti  case 
was  that  u  purchaser,  even  for  value*  IMDnot  insist  on 
his  purchase  if  he  knows  that  the  person  from  whom 
he  purchases  luts  no  right  to  sell,  no  very  novel 
principle  of  law,  nor  one  upon  whioh,  I  ahould  thinly 
much  doubt  can  exist. 

The  second  observation  I  make  is  that  in  this  case 
the  claim  is  to  take  from  the  bankers  the  seouritiea 
they  have  received  without  paying  what  had  been 
advanced  upon  them.  In  Lonl  Shtffield'a  com  no  one 
doubte«l  that  the  bankers  were  entitled  to  receive  the 
auiuuut  which  had,  in  fact.  Wen  authorized  by  the 
owner  of  the  securities  to  be  raised  upon  them.  But 
the  cardinal  diatiuction  between  the  two  cases  is  that 
in  this  oaaa,  upon  the  iaota  proved,  I  am  of  opiiiion 
that  the  bankers  were  under  the  full  belief  and  con- 
viction the  bonds  were  being  lawfully  dealt  with, 
:  whereas  in  Lord  SlitjHthVs  nutf  I  thought  (and  I 
believe  those  of  your  lordships  who  were  parties  to 
that  judgment  thought  also}  that  the  bank  had 
actual  knowledge  that  the  person  pledging  them  had 
only  a  limited  authority  to  raise  money  upon  them. 
And  although  it  was  also  considered  that  the  bank 
sincerely  believ.  d  tliut.  us  matter  of  law.  that  pave 
them  a  right  to  hold  the  securities  for  advances  made 
bej'ond  that  limited  amount,  your  lordships  held  tliat 
the  mistake  of  the  bankers  as  to  the  matter  of  law 
did  not  cure  the  effect  of  their  knowledge  of  the  fact 
that  the  person  to  whom  they  n  Ivauced  the  money 
was  exceeding  the  limit  of  his  uuthorit}-. 

In  expressing  my  opinion  in  /."/  '/  N/ic/?iVW(*  ro.if  I 
said:  "  But  I  do  not  believe  Mozley's  business  could 
have  lasted  a  month  if  the  banks  had  not  allowed 
this  system  to  oontinue  by  exchanging  securities, 
ilozley  was,  as  he  says  himself,  entitled  to  pledge 
them  to  the  extent  to  which  he  had  advanced  money 
upon  them,  and  the  conclusion  I  draw  from  the  facts 
proved  is  that  the  ImubIb  knew  very  well  the  system 
of  money  lending  jpunoed  by  Mozicy,  and  trusted  to 
him  that  he  wnnla  not  over-pledge,  so  to  speak,  the 
securities  of  his  customers.  Otiicrwise,  the  ver}' first 
security  refuseil  to  IMozlcy's  customer  upon  his 
tendering  the  amount  advanced  upon  it  would  have 
brought  the  whole  business  to  a  very  speedy  end.  If 
this  is  the  true  view  of  the  facts,  it  is  impossible 
to  contend  that  the  bank  is  entitled  to  the  pontion  of 
purchasers  for  value  without  notice.  I  think  they 
had  actuiil  kiiowlcd<re.  but  if  they  had  reason  to 
think  thjit  the  sccuritie?  might  be  Mozley's  own,  or 
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wi^t  belong  to  aomebody  etie,  I  think  thagr  were 
1)Ound  to  inquire." 

Lord  Wftt«on  said :  "  In  my  opinion  the  character 
of  tlif  tnuisactioiis  bftwet-n  thn  respondents  and 
Mozley  Wiis  of  iUelf  siifHciriit  to  notify  to  them  that 
his  interest  was  limittHl.  The  bank  officials,  when 
«PMniti«H  before  the  judge  of  first  iostoooe,  subetan- 
tu]]7  Mhnittod  tb«e  tiiey  knew  that  the  balk  of  the 

MOOritiee  lodpnl  hy  Mozlcy  -were  those  of  his 
CustomcrH ;  tuid  apaxt  from  the  admission,  it  is  a 
mutt*  r  of  ]>Iaiii  iafemnoe  that  they  mxwt  ham  had 
that  knowledge." 

Lord  Mucuughteu  said :  "  The  banks  knew  that  the 
person  who  deut  witb  them  a»  owner  was  not  aoting 
by  right  of  ownerdiip.'* 

And  Lord  Bramwell,  though  he  was  careful  to  dis- 
claim an  absolutely  occuruto  definition  of  what  wus 
notice  of  the  infirmity  of  the  title,  indicated  that,  in 
hie  opinion,  at  the  same  time  the  bonks  lent  their 
money  they  had  "notioe  of  the  infirmity  of  the 
pledgor's  tith",  or  of  euch  facts  and  matters  as  made  it 
reasonnblf  tlifit  inquiry  should  be  matle  into  siich 
title."  Ill-  iiddfd  thdt  it  wius  probnbly  incomplete, 
but  suflicicnt  for  the  case  he  was  then  deciding. 

Assuming  all  your  lordships  who  were  parties  to 
tiiat  decision  to  tiave  been  right  in  your  view  of  the 
fects,  and  I  certainly  see  no  reason  to  doubt  the  con- 
clusion  iit  wliirli  T  in  OOnunon  with  your  lonlshij*'; 
arrived,  it  is  ob\i(KH  to  ask,  what  new  principle  of 
law  is  it  pogstble  to  suggest  was  there  laid  down?  It 
is  manifest  there  was  none. 

Now  when  I  turn  from  the  facts  proved  in  Li'nf 
Shejkid't  case  to  the  case  now  before  your  lordships 
(although  I  must  make  a  protest  that  it  is  not  a  very 
pix)fitivbli>  inquiry  to  consi<ler  whether  one  ciusc 
resembh'i  another  in  its  facts},  I  am  of  opinion  that 
every  oiu'  of  the  elements  relied  iijion  in  that  casn  to 
show  the  knowledge  of  the  banks  of  the  infirmity  of 
the  title  is  absent  1 

I  can  fitid  no  trace  of  any  such  courac  i  f  "m-iinoss 
brought  homo  to  th-j  knowledge  of  thii  i  auki  rs  as 
would  yive  (licm  tho  Ivuat  susjticiou  that  their  tdients 
had  not  full  autliority  to  deal  as  they  wi  re  deaUng 
with  the  Becurities  in  their  hands.  I  observe  the 
qoMttoii^  was  plainly  put  by  Sir  Homoe  Datvej  to  one 
of  tho  witnnsses,  who  was  asked  whe(l>er  thece  was  a 
custom  on  llu-  Stuck  Lxchaiigo  for  lirokeia  |o  luake 
one  client's  bunds  or  stock  s);curity  fur  another  client's 
debt,  and  tho  answer  Wfis,  No,  It  was  llien  put  that 
if  the  securities  of  ten  clients  were  brought  cm  Uoc  to 
the  bank  to  borrow  £10,000,  the  effect  might  be  to 
make  one  client's  propeoiy  tho  security  for  money 
bonowed  for  anotner ;  the  witness  dischiimcd  any 
suspicion  of  any  such  transactinn,  and  I  confess  1 
cannot  share  the  view  that  Ki'k.  wich,  J.,  took  of  the 
re-examination.  Mr.  Warmington  asked,  in  sub- 
B,  whether  the  banks  did  not  supfposo  that  they 
I  dealing  with  honest  men,  obrionsly  suggesting 
to  my  mind  that  it  would  be  dishonest  fot  Mr.  A.  to 
make  Mr.  B.  sccuiity  fur  Mr.  A.'s  loan. 

Keki'wii'h,  .1..  sccius  to  liave  been  under  tho  im- 
pression that  relying  on  tho  broker's  honesty  did  not 
alter  the  result.  But  to  my  mind  it  makes  the  whole 
diffiarmoe.  If  there  is  £10,000  borrowed,  and  ten 
different  clients*  sectiritios,  what  is  there  to  tell  the 
bank,  or  to  suggest  to  the  bank,  that  tho  ten  <  lients 
had  not  each  either  a  joint  interest  in  the  £10,IK)D  or 
a  several  interest,  which  their  several  property  justi- 
fiea  the  broker  in  pledging  f  I  do  not,  of  course, 
mean  to  suggest  any  sutm  mental  process  on  the  part 
of  the  broker  i\s  that  ho  should  be  supposed  to  bo 
appropriatirifj  only  such  part  of  the  doposifed  securi- 
ties as  would  properly  be  pled;^:tlil.'  to  r n:h  individual 
customer,  but  what  appears  to  mo  very  clear  is  that 
thore  U  nothing  in  ttia  nature  of  tiie  tnuuaotion. 


nothing  in  the  position  of  broker  and  customer  re- 
speotiTely,  which  makes  it  a  resaonable  inference  that 
the  broker  was  exceeding  bis  anthority,  or,  indeed, 
that  tliere  w<ks  anything  wlii>  h  (muI  I  be  rsannafalj 
supposed  to  raise  a  doubt  on  the  subject. 

The  inlnwces  derived  from  the  business  oarriel  on 
by  the  moo^-lendflr  in  Lord  8hejfiM»  ewe  ««ra 
peculiar  to  that  caae,  and  have  no  rdation  to  the 

cours<'  of  business  which  brokers  habitually  ponoe 
towards  their  own  clients,  ami  for  their  own  clients, 
when  dealing  with  bankers  with  whom  thoy  deposit 
securities.  Tho  deposit  of  securities  as  "  cover  "  in  a 
broker's  bndneM  is  as  well  known  a  course  of  deahiif 
as  anything  can  possibly  be.  and  the  rdinMe  that  dnj 
arc  deposited  en  Itue  seems  to  me  to  be  somewliK 
fallacious.  That  th*  y  are.  in  fact,  depositeil  by  the 
broker  at  one  time,  and  to  raise  one  sum,  niiiy  be  true. 
It  does  not  follow,  and  I  do  not  know,  that  the  biiiiktr 
could  reasona^  be  expected  to  presume  that  they 
belonged  to  diflerant  customers,  and  that  the  litni:  uf 
the  broker's  authority  was  applied  to  each  individittl 
security  by  his  own  client.  It  would,  therefore,  to 
my  mind,  be  as  totally  different  from  the  tact*  proviil 
or  inferred  in  [,<>r'l  She^irld'a  as  auytliing  could 
well  be. 

I  do  not  think  that  in  that  case  any  oounteosnce 

was  given  to  the  notion  that  because  Mosley, 

mom  y-]ender,  Wius  a.ssuined  to  be  the  agent  for  the 
owners  uf  the  property  that  circumstjinoe  alone  pnt 
tho  blink  upon  mquirj'  as  to  his  title  to  the  ].r<']^  rty 
with  which  ho  dealt.  To  lay  down  as  a  broad  propo- 
sition tiiat  in  every  case  you  must  inquire  whether  a 
Imown  agent  has  the  authority  of  his  principal  wonld 
undoubtedly  be  a  startling  proposition,  and  certainly 
nothing  s.iid  in  Lord  Shfj^eTi  catt  oonid  joitafyio 
novel  an  idea. 

The  broad  proposition  laid  dow  n  bv  Abbott,  C.J.. 
in  Uorgier  v.  J/.t<  ///«,  ;i  P..  &  C.  lo,  that  "a negoti- 
able instrument  by  delivery  to  any  person  holding  it 
gives  a  good  title  to  any  person  honestly  acquinHS 
it,"  stH^nis  to  ino  to  ha  decisive  of  this  case. 

The  property  in  question,  for  re.isons  I  have  alrr;vly 
given,  was,  or  must  bo  presuuied  to  1h>,  m  ;L,'oti'il»ie. 
I  think  there  was  nothing  in  the  evidence  to  r:i:«e  i 
doubt  that  it  was  honestly  aoquiicd  by  the  bank,  and 
1  am  therefore  of  opinion  Ibst  the  judgment  of  tiis 
Court  of  Appeal  should  be  rerarsed. 

T^ord  W.VT-ox. — I  concur  in  tho  judgment  which 
has  been  moved  by  the  Lonl  Chancellor,  and  I  shall 
endeavonr  to  state  shortly  the  considerations  which 
induce  me  to  difiSerfrom  the  decision  of  the  CSonrt  of 

Appeal. 

In  the  court.s  beli'W,  as  at  your  lord'-liijis' b  ir,  thiUS 
qui-,stions  were  discussed.    Were  the  Ccdula  bonds  for 

\:>.im\  dollws,  deposited  byDelmar  with  theuppel- 
'  hint  bank,  onaooount  of  bis  firm,  the  proper^  of  the 
res]>ondent?  Were  those  bonds  negoti«ble  instra- 

m.uts  !-  Lastly,  if  tlie  bonds  belonged  to  the  respond- 


ent and  were  negotiable,  is  the  bank,  in  a  qut:^tion 
with  tile  resjiondeut   intitled  to  ret^iin  them - 

I  am  prepared  to  answer  tho  first  of  these  (juestions 
in  the  amnaatlTe.  I  am  of  opinion  with  lioweu,  L.J., 
and  for  the  same  reasons,  that  the  bonds,  before  th^ 
were  taken  to  tho  bank,  on  the  20th  of  October,  188  <. 
liad  Ix-en  appropriated  to  tlic  respondent,  in  substitu- 
tion for  bis  original  bonds  of  the  same  amount, 
which  Ddmar  SaA  previoiuly  disposed  of  without 
authority. 

The  second  question  must  also,  in  my  opinion,  be 

answered  in  the  affirmative.  Each  bond,  according 
to  its  tenor,  a]ipears  to  me  to  represent  that  the 
document  will  jmss  from  lmn<l  tohiiu'l,  and  that  any 
bond  Jidc  holder  will  be  untitled  to  claim  fulfilment  of 
ito  tsnns  from  tiie  Buenos  Ayrss  Bank,  by  whom  it 
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TTM  issiiwl.  TLi  ii  tluTo  is  ilircct  testimony  to  tho 
*EvCt  that  on  the  London  Sto  k  Exchange  the  bonds 
dofttM  from  hand  to  hand  by  dalirery  only,  and  aro 
tiwhd  nnegotUble  seootitiM.  and  no  sttempt  was 
ri  a^e  to  shake  that  testiinony  eithpr  by  cross-examina- 
tiuu  or  by  adducbij^  evidence  to  the  coutrarj'. 

In  m_v  i  jiiiiiou  it  ni  cesHiirily  follows  from  the  nego- 
tiable cbancter  of  the  documents  that  Dclmar,  who 
VMliwfaUy  in  posaeiaon  of  iliem  for  a  special  pur- 

S,  wa.<  nevertheless  in  a  position  to  oiTe  »  valid 
to  any  person  acquiring  the  liondR  from  liim  in 
p>D<J  faitlj  and  for  valin  .  althotigh  tlu'  trnnsaction  on 
hisfiart  involvcil  a  fraud  u[)0u  tlie  rennoiident.  That 
is  the  niie  of  law  wliich  wan  laid  down  by  Parke,  B> 
(following  the  older  authorities),  in  Fatter  t.  Pearson, 
tnd  it  Mt  with  the  approval  of  this  Boom  bx  (Jhodwin 
T.  M^trii. 

That  the  af){if>lljiiils  gave  value  for  tho  bonds  is  not 
disj  ittiJ,  and  I  liave  not  found  anj-thing  in  the 
fTiilence  or  in  the  cireutnstances  of  this  case  to 
«3j(tlt fhat  the^-  acted  otherwise  than  in  ^ood  faith. 
Ibgr  vera  deal^g  with  a  broker  at  that  tun^  of  nn- 
MtaMwd  rpputc.  and  teeing  that  Inolrers,  in  the 
flriiacty  course  !jf  luisine^ss,  an'  >  iiiployed  to  sell,  to 
boy.  sod  to  raise  luouey  upon  as  well  as  to  keej)  in 
CLL«to«ly  tho  securities  of  their  customers,  I  think  the 
•;'PK>lknt.<)  were  entitled  to  assume,  in  the  absence  of 
■^^'lit  to  indicate  the  contrary,  that,  whether  the 
inads  belonged  to  Del  mar  or  to  a  customer,  he  had 
ftiDsTifhority  to  dail  with  them.  The  real  question 
:<  whether  th.e  appi  Uant-;  believed  at  the  time  that 
Lvliuar  had  sneli  :inth  uity.  and  I  see  no  I'eason  t^i 
doubt  that  they  Jn.in  :  tly  i  ntortiiincd  that  belief. 

Tbe  Court  of  Appeal,  whoso  judgment  WM  ddivered 
by  Bowen,  L.J.,  seem  to  have  held  that,  in  point  of 
fict.  theajipellnnt':  believed  tlmt  Di^lmarhail  authority 
t>  rais*;  m  lUt-y  dh  the  0<'<lnla  bonds  in  rjuestion, 
within  the  limit  of  their  nmrk<'t  value,  but  not  to 
d^osit  them  en  Hoc,  together  with  other  securities,  in 
Oder  to  raiso  a  lomp  sum  upon  the  whole.  Even 
MfOD  that  assumption  T  shoida  have  given  judgment 
for  the  appellants.  They  were,  in  my  ojtinion, 
^Ktirly  eutitled  t(j  retain  the  bonds  for  tln'  amount 
which  Dtilmar  had  ipp  irent  autliority  to  borrow.  I 
naf  olm?rvo  that  in  the  case  where  tho  true  owner 
aQthorinB  a  apeciiic  chattel  to  be  implodged  for  its 
narket  vahie  he  might  suffer  prejudice,  and  it  wonM 
b  an  excess  of  thcr  authority  which  ho  gave  to  de- 
t 'flt  ir  Hi  part  security  for  a  larger  sum.  I  doubt 
»:ieth<"r  th«'  sjime  jirinciple  appbes  wIumi'  the 
utthority  relates,  not  to  a  specific  chattel,  but  to 
satiable  secoritiee  which  are  the  subject  of  traffic 
l)KIO  the  Stcjck  'E\ehange.  In  that  case  it  appears 
tOBieto  bo  imiaati  rial  to  the  true  oA\'ncr  whether  his 
'^^  irities  are  pledg<  il  liv  thems<'Iv4-s  for  tln'ii'  full 
it-iricf^t  value,  'ir  are  d -posited  with  other  securities 
in  order  to  covfj-  mi  i  l-,,i!.  c  beyond  that  value. 

"nie  leained  judges  bi  the  courts  below  do  not 
ippnr  to  have  accepted  the  judgment  of  this  House 
ini'.Tfrr'  Sh>  f;l''l,l  V.  Loii'h.,,  J„ini-St.rh  //,/,* I-  in  tho 
fime  Njiiie  in  whiob  it  h.i-s  been  regardrd  here.  With 
^!'*rcnee  to  that  case  I  can  only  say  that  it  c  ertainly 
v3/i  not  my  intention  to  apply  any  other  rule  to  its 
<\<^■iaaa  than  that  which  was  laid  down  in  Fotter  v. 
I^i"**-  Bnt  I  was  sati.ofied,  upon  tho  evidence 
Wore  us,  that  the  banks  concerned  bad  such  notice 
'^■-tA  knowledgit  of  the  limited  title  of  their  jdedgor 
t^*  Kiade  it  iti  i  msistent  with  fair  mercantile  dealing 
(hey  ,11  iiM  rotiiin  Lord  .Shetbeld's  securities  for 
" }'  nm  beyond  the  extent  of  the  pledgor's  interest. 

lord  HERsCirELL. — Tlie  litigati  n  ir.  tliis  easo  has 
Vimn  out  of  the  fraurls  of  Mr.  Delniar,  a  partner  in 
jjke  fi.-:.: 'it  Hentjiatb,  Delmar.  «.*>:  Co.,  stockbrokers. 
^  CMS  of  the  pUintiff,  the  respondent  in  this  | 


!  a[)peal,  is  that  Delmar,  having  in  his  itossesiion,  for 
'  .safe  custody  merely,  certain  securities  of  the  plaintiff, 
known  as  "  Cedulas,"  fraudulently  deposited  them 
with  the  defmdants  way  of  pledge  lor  an  ad- 
vance, and  that  the  defendants  are  consequently  not 
entitled  to  detain  them.  The  defendants  dt  ny  that 
the  securities  pledged  with  them  were  the  property 
of  tho  plaintiff,  and  insist  that,  even  assuming  this 
to  have  been  tbe  case,  fhegr  have  aoqidrad  a  good 
title  as  against  him. 

The  facts  may  be  shortly  stated.   In  the  month  of 
October,  1887,  Herapath,  Delmar,  &  Co.  had  in 
their  possessioQ  the  bonds  of  lo,(HK)  dols.  Cedulus 
belonging  to  tho  plaintiff.    On  the  12th  of  October 
Delmar,  oQ  behalf  of  bis  firm,  entered  into  a  oontnot 
with  Messrs.  Prior  &  Williams,  johbera  on  tiie  Btoeik 
Ex<.hange.  to  sell  them  15,000  dols.  of  Ceflul.is  for 
the  settling  day  of  the  l-4th  of  October.    He  at  the 
same  time  contracted  witli  Messi-s.  I'rior  A:  W  liliuuis 
to  purchase  of  them  like  bonds  of  the  same  auicuut 
for  the  account  of  tho  2.Sth  of  October,  the  price  of 
these  latter  bonds  being  the  same  for  whioh  the 
former  were  sold,  with  interest  at  the  rate  of  nx  per 
cent,   for  fourteen   days  adde<l.     On  tho  Mth  of 
October,   in   pursuance  of    the  contract   of  sale, 
Delmar's  firm  delivered  to  Prior  &  Williaius.  or 
their  nominees,  tlie  bonds  of  the  plaintiff.   Un  the 
SBth  of  October,  in  pursuance  of  the  simnlivneous 
contract  of  purchase,   Herapath,   Delmar,   &  Co. 
received  from  Greenwell  &  Co.,  a  firm  of  lirokers 
who<e  nnini'  apjx'.ared  on  the  clearing'  lii  ki  t  gi\'cn  by 
7^ir)r  &  Williams,  Cedula  bond.s  of  tho  same  descrip- 
ti  11  and  to  the  same  $UDoani  as  those  whibh  had 
belonged  to  the  plaintiff. 

The  defendants,  the  apipellant  banking  ooniimny, 
had  for  many  ye.ara  been  in  the  habit  of  making 
advances  to  the  hrm  of  Herapath,  Delmar,  &  Co.  and 
their  pred(>cessors  in  business,  receiving  a.s  security 
for  such  advances  stocks,  shares,  and  bonds.  The 
securities  deposited  were  frequently  changed,  such 
chtuiges  generally  taking  place  at  or  about  tho  time  of 
tho  fortnightly  settlements  on  the  London  Stock 
E.\chu:iL^.  .  Cn  the  Hoth  of  October,  18x7,  the  said 
firm  obtaiueil  from  tiio  hank  a  tcmporarj'  advance  of 
X6,o0(),  in  addition  to  tho  then  current  loan,  and  iu 
addition  to  the  securities  whioh  the  bank  then  held 
for  the  moneys  already  advanced,  and  which  by  f^ie 
terms  of  th'-ir  seeuiity  they  were  entitled  to  liold  for 
any  additional  advances,  Herapath,  Delmar,  «Sc  Co. 
dcjiosited  witli  the  hunk  the  Cedula  bonds  which  they 
bad  obtained  from  Greenwell  &  Co.  on  that  day. 
The  bonds  were  obtained  from  Greenwell  ft  Go.  m 
exchange  for  a  cheque  on  the  appellants,  and  withont 
the  advance  of  the  £"(;.,*)(>0  the  tirni  would  not  have 
had  at  tlv -jip. ■Hunts'  Iciuk  sutK<:ient  funds  to  nn-et 
the  cheque  in  favour  of  Grounwell  A:  Co.  and  tbe 
other  cheques  drawn  by  the  firm  on  that  day. 

I  do  not  propose  to  enter  upon  the  inquiry  whether 
the  plaintiff  can  establish  a  title  to  the  bonds 
deposited  with  the  bank,  for  in  tho  view  wliich 
I  take  of  tho  case  it  is  unnecessary  to  do  so.  1 
shall  a-jsumo,  for  the  jmrposes  of  my  opinion,  that 
these  bonds  were  tbo  property  of  tbe  plaintiff. 

The  first  question  which  arises — and,  to  my  mind, 
a  cardinal  one— is»  Axe  these  bonds  negotiahle  in* 
stniments  y 

The  gen*  r  ,tl  rule  of  tlie  law  is  that  where  a  person 
has  obtained  the  property  of  another  from  one  who  is 
dealing  with  it  without  tho  anthority  of  the  tme 
owner,  no  title  is  acquired  as  against  that  owner, 
even  though  fnll  value  be  given,  and  the  property  he 
taken  in  the  belief  that  an  unquestionable  title  thereto 
is  being  obtained,  unless  the  person  taking  it  can 
show  that  the  true  owner  has  so  acted  as  to  mislead 
him  into  the  belief  that  the  peraon  dealing  with  tho 
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property  had  authority  to  do  so.  If  this  am  be 
shown  a  good  title  is  ucquired  Ly  personal  estoppel 
againat  the  true  ovrner,  Tnere  is  an  exception  to  the 
^^eral  rate,  however,  m  the  OMe  of  negotiable 
uiBtratnents.  Any  person  in  possession  <»  theie 
may  convey  a  good  title  to  thorn,  even  when  he  is 
acting  ill  fmnil  i'f  (lir  true  owner,  iinil  althoiigli  «ueh 
owner  has  done  nothing  tending  to  mislead  the  ix^raon 
takiiig  them.  I  shall  advert  hereafter  to  the  conditions 
wldbn  are  requisite  in  order  to  lender  the  title  ol  one 
-whotalM  a  negotialile  inatnnnent  Talid  as  iigafaMfe 
the  tTU(!  owner ;  but  T  dwell,  '<  r  tho  moment,  on  the 
distinction  to  which  I  have  cullt-d  ;itt(>ntion,  bccaose 
it  is  obvious  that  the  facts  to  be  jirovcd  by  anyone 
seeking  to  retain  property  he  has  obtained  as  against 
the  pens  )!i  in  fraud  of  whom  it  has  been  delivered  to 
him  will  difEet  eesential^  according  as  that  property 
ia  or  is  not  a  negotaahle  instrument. 

At  the  trial  of  the  action  evidence  was  given  on 
behalf  of  the  bank  that  Cedula  bouda  are  commonly 
dealt  with  on  the  Stock  Exchange.  On  the  question 
being  put,  "  Are  they  dealt  with  as  negotiable 
securities  P"  the  learned  judge  interfered  with  the 
observation,  ' '  There  is  no  dispute  about  that "  ;  on 
which  the  learned  counsel  for  the  plaintiff  said,  "  I 
do  not  want  to  make  that  a<hnission."  The  ijueation 
was  then  put  and  answered  in  the  aifirmativo.  There 
was  no  cross-examinatiott  hgr  1^  plaintiff's  counsel 
directed  to  this  point,  nor  was  any  testimonv  adduced 
to  the  oontxaty.  Having  regard  to  the  evidenoe  thus 
given  to  the  nature  of  the  bonds,  and  to  the  decision 
of  this  Houst'  in  the  case  of  (ui'-hi-;,,  v.  Itohnrfs,  I  can 
entertain  no  doubt  that  these  Cedula  bonds  are 
>tiable  instruments  within  the  purview  of  that 


The  question,  then,  which  presents  itself  is,  Wliether 
the  appellants,  who  are  in  nossesnon  of  negotiable 
instrmucnts  which  were  delivered  to  them,  I  will 
assume,  in  fraud  of  the  plaintifi',  the  true  owner,  can 
make  good  their  title  to  them  ?  That  they  became 
owners  for  value  is  not  disputed.  Nor  is  it  dictated 
that  they  took  with  full  honest}'  of  purpose.  The 
allegation  in  the  statement  of  claim  is  as  follows: — 
"  The  bank  knew  and  had  notice  not  only  from  the 

general  course  of  business  hereinbefore  referred  to, 
ut  from  thi'  imrticulur  tnmsactious  between  them 
and  the  phiintiff's  brokers  that  the  securities  deposited 
with  them  by  the  plaintiff's  brokers  were  the  ■eotuities 
of  the  customers  of  sneh  brokers,  and  in  the  bdief 
that  the  brokers  who  brought  them  made  sufficient 
advances  on  them  to  justify  thom  in  obtaining  the 
amounts  wlLirh  thi'V  from  time  ti>  time  obtained  from 
the  bank,  and  relying  on  the  integrity  of  the  brokers, 
the  defendant  haok  from  time  to  time  made  and 
oontinued  advances  to  the  brokers  on  such  seotuities 
as  the  brokers  from  time  to  time  deposited  with 
tht-m."  Applying  this  allogHtiijii  t  i  the  transaction 
under  consideration  it  would  be  impossible  to  con- 
oeive  a  more  unequivocal  admission  that  the  appellants 
acted  in  oomnlete  good  faith  in  taking  the  bonds  in 
question.  But  tiie  statement  of  claim  goes  on  to 
allpijt^  tluit  the  bank  "  made  no  specific  inquiries  as 
to  the  ownership  of  the  said  securities,  or  the  authority 
(if  iiiiy  :  wliich  tii(>  liroki  rs  }iad  ti<  d<'p<Lsit  the  same, 
or  the  interest  (if  any)  which  the  brokers  had  therein 
by  reason  of  advances  on  such  securities,  or  other- 
wise." It  is  vfoa  this  allegation  that  the  bank  had 
notioe  that  1)ennAr  held  these  bonds  in  the  capacity 
of  an  agent  tliaf  1h"  respondent  relies.  I  defer 
entering  upon  the  incpiiry  whether  it  has  been  proved 
that  the  bank  Iiad  either  notice  or  knowledge  that 
Delmar's  title  to  the  bonds  was  that  of  an  4gent  only. 
Assuming  for  the  moment  thnt  this  was  proved,  what 
is  its  effect?  It  is  contended  on  behalf  of  the  respondent, 
as  I  understand,  that  it  p-.it  the  b.ink  upon  inquiry  as 


to  the  title  of  the  person  with  whom  thoj*  dealt,  and 
as  to  the  authority  which  he  possessed,  and  that, 
having  made  no  such  inquiry,  they  obtained  as 
against  his  prindpal  no  better  title  than  he  had.  It 
was  admitted  that  any  one  buying  from  Dehnsr 
would  have  obtained  an  unirapeachabTe  title,  notwith- 
standing his  knowledge  tliat  Delmar  was  a  bnjker. 
and  that  the  bonds  were  the  property  of  hiis  principaL 
What  ground  is  there  for  the  position  that  u  regard 
to  a  pleidge  the  oaw  is  different,  that  one  mm  aaUfy 
take  a  aegotiaUe  instrument  by  way  of  sale  from  an 
aMBt  without  inquiry,  but  cannot  so  take  it  by  way 
01  plrfge  r    It  is  sui  cly  of  the  very  essence  of  a 
nflgOtialiU' in-'tninu'nt  thaf  vmu  may  treat  the  piTSon 
in  possession  of  it  as  having  authority  to  deal  with 
it,  be  he  agent  or  otherwise,  unless  you  know  to  the 
oontraty  and  are  not  oompeUed,  in  order  to  secure  a 
good  tiitle  to  yourself,  to  inquire  into  the  nature  of  his 
title  or  the  extent  of  his  authority.     The  Factors' 
Act.  (3  Geo,  4,  c.  04,  which  gives  validity  to  sales  and 
pledges  by  persons  intmstea  with  the  documents  of 
title  to  goods,  contained  a  proviso  "  that  the  par- 
chaser  or  pledgor  bad  not  notioe  by  the  doeomente, 
or  otherwise,  that  the  seller  or  pledgor  was  not  '  the 
actual  and  Jtonti  fidf '  owner  of  the  goods  sold  or 

Sli-d^,'!  ']  ;    a   proviso    whii'li.   fsjjocially  after  the 
eci.sion  in  t'ltitlu  r  v.  Ihath,  7  B.     C.  oil,  rendered 
it  tmsafo  to  make  advances  Oil  ^oods  or  docommti  to 
persons  known  to  have  pruewoioa  thexeof  at  agente 
only  "  (per  Blaokbnm,  J.,  in  CeHer.  The  Yorf A- If>ff#r» 
B,i.'l,  L.  R.  10  C.  P.  ;Jo4.  L'.'5  W.  IJ.  Dig.  l'^r,\ 
AcL-ordingly  the  Legislature  intervened  and  altercsl 
tho  law  by  the  'i       i>  Vict.  c.  -i'J.     The  recital  is 
noteworthy,  that  "  advances  on  the  security  of 
goods  and  merehaadise  have   become   an  usual 
and  ordinary  course  of  buaioflaBi  and  it  is  expedient 
and  necessary  that  reasonable  and  safe  facilities 
should   bo  afforded    thereto."      Under  this    Act  a. 
document  of  title  to  goods  may  safely  be  taken 
by  way  of  jJedge  from  one  known  to  be  an 
agent  without  anjr  iaquiiy  a«  to  his  authority.  It 
would  be  strange,  mdeed.  If  a  negotiable  instmmmt 
might  not  as  safely  be  taken.    Advancos  on  the  secu- 
rity of   negotiable  instruments  are    as    usual  and 
ordinary  u  course  of  business  as  advaiues  on  the 
security  of  goods  and  merchandise,  and  it  is  surely 
just  as  "  expedient  and  neoesiary  that  reasonable  and 
safe  fadlitiea  diould  be  aflbcded  theceto."    It  was 
truly  said  that  it  was  due  to  the  act  of  the  Xi««s]a- 
turc  thnt  dooninrnts  of  title  to  gouds  may  safely  bo 
taken  by  way  of  pledge  from  an  agent,  and  that  there 
had  lx»en  no  such  legfislation  in  relation  to  negotiable 
instruments.    But  why  not !'    The  answer  to  my 
mind  is  plain,  because  it  never  was  supposed  to  1)e 
necessary  in  order  to  give  validity  to  such  a  trans- 
action in  the  case  of  negotiable  instruments.    It  is 
adiiiitti'd  that  in  the  rase  of  a  .sale  legislation  was 
not  reij^uisite,  that  the  fact  that  the  instruments  were 
negotiable  sufficed ;  why  not,  then,  in  tiie  case  of  a 
pledged  If  the  oontantion  of  the  xenondent  ia  to 
prevail,  a  negotiable  tnstmment  will  be  less  negotiable 
than  a  lull  of  lading,  or  a  dock  warrsint ;  a  strange 
conclusion  surely.    The  truth  is,  in  my  opinion,  tliat 
what  the  Factors  Acts  have  done  is  to  att^ich  some 
of  the  elements  of  negotiability  to  documents  of  title 
to  goods,  to  render  the  mere  possession  of  them, 
evidence  of  authority  to  deal  with  them  in  the  ortli  - 
narj-  course  of  business,  and  to  preclude  the  necessity- 
of  any  further  inquin,-. 

I  proceed  now  to  consider  what  tho  authoritiea 
show  to  bo  the  conditions  necessarj-  to  give  a  KOod 
title  to  a  person  taking  a  negotiable  instrument  nrom 
one  who  had,  aa  agsinn  the  true  owners,  rac 
authority  to  transfer  it.  In  F*  ?''^)-  v.  P.rn-.^nn  Pnrlcf 
B.,  said,  "The  rule  of  law  was  long  considered  «> 
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idngfinul^  established  that  the  holder  of  bills  of 
a^aage  indorsed  in  blank  or  other  negotiable 
Meaiitws  transferable  by  delivery  could  give  a  title 
whitJi  he  him»olf  did  not  possoss  to  a  bomi  Jid-  hoMrr 
for  value ;  and  it  may  well  bo  questioned  whether 
it  has  been  wisely  dcpHrtod  from  in  the  case  to  which 
irfuweo  bM  bMo  made,  and  oth«r  robacqiiieat  cmm 
m  lAioh  eare  and  oaatioa,  in  iSb»  taker  of  Am 
■nritiMt  has  bo«?n  trmtol  a.<<  csRontial  to  the  validity 
of  hb  title,  be-siiiis  aiul  independently  of  honesty  of 
pnrpo«»'."    Now  it  will  Ixi  ohsorve^l  thiit  the  learned 
jarlge  considered  two  conditions  only  to  bo  well 
established  aa  flMcntial  to  confer  a  good  title  upon 
the  holder  oi  a  negotiable  UMtmment,  vir.,  that  he 
ahoold  hsTB  taken  it  bmtS  fide  and  for  value.  The 
other  rendition  which  he  mentimis.  that  due  care  and 
caution  should  have  been  ext  rcisi  tl  by  tJio  taker  of 
tie stiurities,  he  refers  to  as  a  de^parture  from  "a 
rale  of  law  long  considered  as  beiog  firmly  eetab- 
Med,**  and  be  defwrecetes  ita  introdnotioo.    The  law 

b;is  now  for  •'(mie  time  been  settled  on  this  point  in 
iccordiinco  with  the  view  iiulicuted  by  I'urke,  I?.,  in 
the  /.'(iiJ.  ('/  IkiKjal  v.  Foijiin.  7  Mon.  I'.  C.  T'_',  Lord 
Broaghatu  said :    "It  may  be  taken  u.s  cBtabliHheil 
thst  whatever  may  have  been  the  law  laid  down  in 
0itfT.  CMU,  3B.  A  C.  466,  and  Dvum  v.  nailing, 
4  B.  ft  C.  330.  and  one  or  two  oCher  oases,  and  not 
ahandon>(l,  !it  loust  ;is  f,ir  as  lunguage  went,  which 
the  court  used  in  subsrcjuent  cases,  is  now  law  no 
longer,  and  that  tin'  negligence  of  a  party  taking  a 
oeptiBlde  inatnuueut  does  not  fix  him  with  the 
dweeliTe  title  of  the  party  passing  it  to  him."  This 
pMge  was  quoted  by  WilleH,  J.,  in  delivering  bis 
jndgment  in  Utipfunl  v.  T!if  JlmiL  of  HiKjlanil,  where 
it  WB3  tre^'ited  as  undoubtctl  law  that  negligence  did 
not  invalidate  the  title  of  a  person  taking  a  negotiaVilc 
instrument  in  good  faith  and  for  value.     I  think, 
thRefare,  that  tlie  rnle  of  law  emnBciated  by  Parke, 
B.,  as  firmly  establMied,  is  the  existing  law.  Kb 
authority  t'j  thr  «  nntr.'iry  w.is  cited  at  tlie  bar,  unless 
it  be  the  rec<  ut  case  in  this  House  of  SIkJ'u  JiI  v.  Tit': 
Lmdoii  .luintSlork  Bank.     Now  it  is  certain  that 
none  of  the  noble  and  learned  lords  who  took  part  in 
fkak  jndgnumt  eriticiaed  or  questioned,  mnon  less 
pmported  to  overrule,  any  prior  authority.    I  will 
•late  what  T  understand  to  be  the  grounds  of  the 
julrniKut.    Till-  jHTsoti  from  wlioni  the  bfink  took 
tbt*  8c<  iiniif.s  ui  that  riisi-  was  hiuuiclf  a  pledgee  ut 
them  :  ivs  such  hi'  had  an  undoubted  rightiO  repledgo 

thenu  He,  in  fact,  repledged  tlum  as  seooxity  for  a 
rem  exceeding  that  for  which  be  held  them  in 

pledge.  They  were,  with  a  nutnlter  of  other  instru- 
ments, suuae  uegotiablo  and  others  not  negotiable, 
made  Hecurity  for  his  entire  indebtedness  to  the  bonk. 
Hie  question  which  arose  was  whether  the  bank 
cotdd  insist  on  reCainine  them  for  the  larger  sum,  or 
whether  the  owner  could  redeem  them  on  pa^g  to 
the  bank  the  amonnt  for  which  they  were  originally 
jileilged.  The  nobli'  and  learned  lords  came  to  the 
conciosion,  as  I  understand,  that  the  bonk  knew  that 
Moalcy  held  the  secotitiea  in  (piestion  as  pledgee  only 
in  raneet  <rf  m  advance  made  upon  them,  or  that  u 
HbKf  Old  not  actually  know  this,  wliat  tibey  knew  of 
the  nature  of  bis  biwiness  as  a  iiionfy-lender.  and  the 
information  which  they  derived  t'roin  their  transac- 
tions  with  him,  made  it  almost  certain  that  this  was 
the  case.  That  knowing,  or  having  every  reason  to 
believe,  that  bis  title  was  only  that  of  pledgee  for  a 
linuted  advance,  they  knew,  or  had  reason  to  believe, 
that  in  pledging  tliem  to  the  bank  for  his  entire  in- 
]•  1  ti-iliH  -^-.  hr  u.us  exceeding  any  authoritj'  he  had  to 
d'-al  with  them.  That  under  these  circumstances  it 
was  incumbent  upon  them  to  make  some  further  in- 
wetyatioa  if  they  wished  to  insist  iqion  their  seenriiy 
to  tte  foil  extent.  That  these  droonutanoes,  as  it 
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was  said,  put  them  upon  inquiry,  I  gather  that  their 
lordships  must  further  have  beien  of  opinion  that  if 
the  bank  had  made  reasanable  inquiries  they  would 

have  ascertained  f  Vio  f:n  ts,  and  have  thus  had  distinct 
knowledge  of  circumstances  which  would  have  made 
it  appear  that  they  could  not  hold  the  securities  for 
anything  beyond  the  advance  in  reraect  of  which  * 
Moriey  neld  them,  and  that  in  offinrmg  them  as  a 
security  for  a  greater  sum  Mo/lcy  was  exceeding  any 
authority  he  had  to  deal  with  theiu.  J\Iy  reason  for 
inferring  that  their  lordships  entertained  this  opinion 
is  that  1  apprehend  that  when  it  is  said  that  a  person, 
is  put  on  inquiry  the  result  in  point  of  law  is  that  h* 
is  deemed  to  Imow  the  laots  which  he  would  have 
asoertaitted  if  he  had  madeinqoiry.  He  cannot  better 
his  position  by  absduning  from  so  doing.  On  the 
other  hand,  his  [Kjsition  cannot  be  worse  than  it 
would  have  been  had  he  made  inqninr  and  been  in 
possession  of  the  result  of  it.  Sunpoemg  Mosley  had 
ooen  i^nestioned  as  to  his  ngSSb  to  deal  wim  the 
securities,  and  had  given  a  satisiactorj-  assurance,  and 
then«  had  been  no  reason  to  doubt  his  honesty,  I 
cannot  but  think  that  the  decision  of  this  House 
would  hare  bcs  n  different.  There  was  in  the  case 
then  before  the  House,  however,  no  ground  for  sup- 
posing that  if  Moslqr  had  been  aslrad  the  question 
the  fMsts  would  not  nave  been  elicited.   When  once 

the  conclusion  was  reached  that  the  bank  must  be 
taken  to  have  knuwn  that  ilozley  was  exceeding  any 
rights  which  he  pos^i  >  ,eii  in  relation  to  the  .«ecuritios 
in  uurporting  to  pledge  them  for  the  sum  he  did,  it 
followed  tiiat  it  trooIcT  be  contrary  to  good  isith  for 
the  bank  to  retain  them  for  anything  beyond  the  sum 
for  which  be  could  legitimately  pledge  them  ;  that, 
as  regards  the  ex<'ess,  the  b;i);k.  tl.  holders  for 

value,  were  not  holders  of  the  securities  in  good 
faith.  It  will  thus  be  seen  that  the  judgment,  wmch 
certainly  did  not  purport  to  be  •  new  departure  or  to 
ky  down  any  imndple  of  law  dtlftring  from  that 
already  established,  turned  entirely  upon  the  %'icw 
taken  of  the  facts.  It  would  be  unb<.'coming,  as  it  is 
unnecessary,  for  me  to  express  any  opinion  whether 
the  findings  were  warranted  by  the  facts  proved*  It 
is  enough  for  me  to  say  that  the  judgment  leaves  un- 
touched what  I  boUevo  to  have  been,  do\m  to  that 
time,  the  established  rule  of  law,  that  a  person  taking 
a  negotiable  instrument  in  good  t  litli  and  for  value 
obtains  a  title  valid  against  all  the  world,  Sfir^ield 
V.  The  London  Joint-Htock  Bank  may  perhaps  be  a 
binding  authority  as  to  the  conclusion  of  the  fact 
arrived  at,  where  the  facts  are  identical,  but  not 
othen\'i."'e.  In  any  other  case  tlie  tribunal  must  in- 
vestigate the  facts  for  itself,  antl  determine  whether 
those  who  claim  to  hold  a  negotiable  instrument  have 
made  out  that  thejr  took  it  in  good  faith  and  for 
value.  One  word  1  would  say  upon  the  question  of 
notice  and  being  put  upon  inquir}*.  I  should  be  vorj- 
sorry  to  see  the  doctrine  of  constructive  notice  uitro- 
duced  into  the  law  of  nngoti.ible  instruments.  But 
regard  to  the  facts  of  which  the  taker  of  such  instru- 
ments had  notice  is  most  material  in  considering 
whether  he  took  in  good  faith.  If  there  be  anything 
which  exdtes  the  suspicion  tiiat  there  is  something 
wrong  in  the  transaction,  the  taker  of  (he  instrument 
is  not  acting  in  good  faith  if  hfl  shuts  bis  eyes  to  the 
facts  presented  to  him  and  puts  the  Stt^iacflS  aside 
without  further  inquiry. 

Applying  m^-self  now  to  the  facts  of  the  present 
case  I  cannot  find  any  w.arrant  for  such  concltmions 
of  fact  as  those  which,  as  I  think,  led  to  the  recent 
judgment  of  your  lor(lshij)->"  liou-e  on  which  so  mmh 
reliance  has  been  placed.  The  bank  did  not  know,  and 
had  no  rsason  to  know,  in  what  capacity  Delmar 
became  poasesse.!  of  the  bonds.  They  might  be  his 
own ;  he  might  be  purchasing  them  for  hunself  or  a 


Digitized  by  Google 


114  ^  THE  WEEKLY  REPORTER,  id«.«.i»«.]  V0I.XLL 
H0U8S  OF  Lords.  Lohoox  Jonrr-SrocK  Bask  v.  Saanom,  Hovm  op  Lobm. 


C'  icipal.  niid  Iff  swking  for  an  advancf  from  tho 
k  to  <jl)taiii  tln'  111!  lins  uf  jjiiying  the  pri.c  :  rtr  they 
might  bo  bonds  mi  whicti  bo  had  himself  luode  au 
ad?sncc.  I  cannot  sou  that  tlMrs  tras  aayOdn^  to 
mgg«st  tothe  bank  tliat  he  was  cominitting  a  wrong, 
or  to  make  it  reaaonaUa  and  right  that  they  ahoiua 

naVe  further  inqtiiry  bafot©  c  ntt  riiip  ti])on  tho  trans- 
action. It  wuH  suggested,  mid  this  view  SLOiiia  to 
have  found  some  favour  with  the  court  below,  that 
thouffh  the  bank  mieht  have  btien  jiutiiied  ia  thiok- 
iag  that  Delmar  had  the  power  to  pledge  the  bonds 
for  an  advance  to  their  full  market  value,  they  were 
not  justifitHl  in  suppoiiing  that  he  could  be  entitled  to 
pledge  thera  f/J  /a''.'  with  other  s.vuritn  s  fur  :i  lumji 
sum.  If  the  course  of  dealing  betweeu  the  limk  and 
Deliiiar  was,  as  alleged,  such  that  he  was  entitled  at 
aay  time  to  obtain  baok  any  of  tkeaeouritiM  deposited 
4m  dalhreriDfr  others  of  an  equal  tsIqa,  the  distrndion 
does  nut  strike  mo  as  very  important.  But  even  if  it 
could  bi'  iiiiitorial  were  the  plaintiff"  seeking  to  redeem 
Lis  bonds,  and  the  question  wero  for  v/hut  sum  the 
bank  could  claim  to  retain  them,  it  does  not  scorn  to 
me  to  be  material  in  the  present  case,  whore  the 
ylaintiff  ia  not  aaeking  to  redeem  the  bonds,  but 
insists  that  the  buik  have  no  title  to  them  at  all. 

Furtlior  assuming,  for  the  monifnt,  that  the  bank 
were  put  ou  inquiry  and  ought  to  have  asked  Delmar 
whether  the  bonds  were  his,  and,  if  not,  by  what  title 
he  claimed  to  deal  with  them  in  the  manner  proposed, 
can  it  be  doubted  what  would  have  bam  the  reralt  of 
such  an  inquiry  Why  your  lordsliips  have  listened 
to  an  elaborate  argument,  for  wliicli  tlioro  was  ample 
HQOpv.  ik'.sig7ied  to  establish  that  the  bonds  wore  in 
fact  Delmar's,  and  that  if  he  bad  aaswortd,  as  I  think 
be  nndottbtadljr  vonUU  tliat  the  bonds  woro  his  own, 
his  answer  vimid  heiffo  beta  aeeorate.  How  can  it 
poesihly  be  oontraded  fltat  if  the  bank  had  made 

further  inriniry  they  would  have  ascertained  that 
Delniur  waw  nut  entitled  to  make  the  j)ledgo  on  which 
the  bank  take  their  stand  ? 

I  have  made  these  observationB  for  the  purpose  of 
showing  the  marked  distuiation  which  there  ia  between 
the  facta  of  the  present  case  and  those  which  had  to 
be  considered  in  Sheffield't  case.  But  I  desire  to  rest 
my  judgment  upon  the  broad  and  simjde  f^rouud  that 
I  find,  as  a  matter  of  fact,  that  the  bank  took  the 
bonds  in  good  faith  and  lor  tbIiw.  It  is  easy  enough 
to  make  an  elab<n«te  pieiflntation  after  the  event  of 
the  speculations  with  iddoh  tiie  bank  managers  might 
baTe  occupied  themselves  in  reference  to  tVio  cujiai  ity 
in  which  the  broker  who  offered  the  bonds  u8  security 
for  an  advance  held  them.  I  think,  however,  they 
were  not  bound  to  occupy  their  minds  with  any  such 
apecolations.  I  appnAiend  that  when  a  peraon  whose 
hona^  there  ia  no  wwaon  to  doubt,  offers  negotiable 
•OonritMS  to  a  banker  or  any  other  person,  only 
consideration  likely  to  engage  his  attention  is  whether 
the  security  is  sufficient  to  justify  the  advance  re- 
quired. And  I  do  not  think  the  law  lays  upon  him 
the  obligation  of  making  any  inqmty  into  the  tUIe  of 
fha person  whom  be  finds  in  possoaiion  of  them;  of 
course,  if  there  is  anything  to  arouse  suspicion,  to 
lead  to  a  doubt  whether  the  person  purporting  to 
tniMNft  r  them  is  justified  in  entering  into  the  con- 
tomplated  transaction,  the  case  would  be  different, 
the  existence  of  such  suspicion  or  doubt  would  be 
inoanaictsfit  with  good  faith.  And  if  no  inqoity  ware 
made,  or  if  on  inquiry  the  dovbt  were  not  removed, 
and  the  suspicion  dissipated,  I  should  have  no  hesita- 
tion in  holding  that  good  faith  was  wanting  in  a 
person  thus  acting. 

Por  the  reasons  I  have  given  I  think  the  judgment 
i^ppealed  Ikom  ought  to  be  rsfvenad. 

Ittd  UaOV A€tBmr.~Thare  are  only  three  possible 


questions  in  this  case  :  (1)  Did  the  "  Cedula-s  "  which 
w  ore  deposited  with  the  L<nid'iii  ,Toint-.Stock  Bank  on 
the  28th  of  October,  1S87,  belong  to  the  respondent 
at  the  time  when  they  left  the  office  of  Herapath, 
Dehnar,  &  Co.  ?  (2)  Were  those  "  Cedulas  "  negotiable 
instruments  ?  (3)  Did  the  bank  take  them  in  good 
faith?  That  ttie  bank  gave  value  for  them  was  nam 
dis[)Uted. 

In  the  view  which  your  lordships  take  of  the  last 
two  questions  the  answer  to  the  first,  whatever  it 
may  be,  cannot  affisot  the  result  uf  the  eaae.  But  as 
both  oonrts  have  considered  the  question  and 
answered  it  on  consideration  in  the  affirmative,  I  am 
unwilling  to  pass  it  by  in  silence  I  st  T  vhould  stn-mto 
intimate  u  doubt  for  which,  in  my  uiiiniou,  there  is  no 
room. 

The  firm  of  Ilerapath,  JDdmar,  &  Co.,  oomsastingof 
a  Mr.  Herapath  (who  was  admittedly  innocent  of  any 
fraud),  and  a  Mr.  Delmar,  who  wa«  undoubtedly  a 
fraudulent  person,  held  l.j,000dol8.  "Cedulas .Series  J." 
on  rn'ciuiit  of  tlie  resijundent.  They  were  lield  by 
the  firm  for  sale  custody  only.  On  the  12th  of 
October,  1887,  Delmar,  without  the  knowledge  of  his 
PMrtner,  and  ia  fnuid  of  his  customer,  sold  them. 
On  the  same  Dslnmr,  on  account  of  his  firm, 
contracted  toboy'^Oidaha**  of  the  Same  amount  and 
of  the  same  denomination  to  be  delivered  on  the  2.sth 
inst.  In  due  course  "  Cedulas "  to  answer  this 
contract  were  delivered  and  paid  for.  To  whom  did 
these  "Cedulas"  belong  when  they  came  into  tile 
office  of  Herapath,  Delmar,  &  Co.  ?  The  object  of  the 
purchase  of  course  was  to  repair  and  cancel  the 
wri  whirli  liad  been  committed.  Both  thf  clerks 
concerned  in  the  transaction,  who  had  no  reason  to 
suspect  aojthiatg  improper,  say  they  knew  at  the  time 
whose  thiCT  wera^  and  that  they  were  the  respondenf «. 
Neither  of  them  was  asked  any  question  as  to  how  he 

got  this  knowledge,  Jior  is  it  inntcrial.  There  is  no 
reason  to  distruMt  their  recollection.  And  the  only 
conclusion  is  thut  in  some  way  or  other,  by  word  of 
mouth,  or  by  writing,  or  by  conduct,  Delioar,  who 
had  dominion  over  these  "Cednlaa,"  must  bare 
dedlated  that  they  belonged  to  the  respondent.  Thus, 
even  without  the  aid  of  the  entry  in  the  number  book, 
the  value  of  which  depends  on  a  disputed  fact,  the 
date  when  the  original  entry  was  corrected  or  altered* 
there  was  as  it  seems  to  me  u  sufficient  appraprieilicMt 
of  the  "  Cedulas"  in  question  to  show  that  thm  irar» 
the  property  of  tiie  raspnndsnt,  mbjeot  tohia  q^it  to 
repudiate  the  txsmaotkni  whan  he  came  to  kneir  ttie 
true  facts. 

Then  were  these  "Cedidas"  negotiable  instru- 
ments The  "Cedulas"  in  question  are  foreign 
bonds  with  coupons  attached,  payable  to  bearer. 
Admittedly  tbagr  peu  from  hand  to  hand  on  the  Stock 
Exchange,  and  aooording  to  the  evidence  of  the  bank 
manager,  who  was  not  cross-examined  on  the  point, 
they  are  dealt  with  as  negotiable  instruments.  I  do 
not  see  on  what  ground  they  are  to  be  denied  the 
quality  of  complete  nsgotiabili^.  In  a  matter  of 
this  sort  it  is  not,  I  thfauc,  dednUe  to  set  up  lefliiecl 
distinctions  which  are  not  uodanlood,  or  are  uni- 
formly and  persistently  ignored  in  the  daily  practico 
of  the  Stock  Exchange. 

Lastly,  did  the  l)auk  take  the  "  Cedulas"  in  Kood 
faith  ?   They  took  them  with  other  securities  mmi, 
a  firm  of  stockbrokers,  who  were  at  the  time  of  un- 
blemished reputation.  They  took  tiMm  in  tiie  ordi- 
nary way  of  business  to  cover  their  oonent  advances. 
In  regard  to  this  (question  the  difficulty  is  to  see  wbafc 
there  was  in  the  transaction  to  suggest  a  shadow  o£ 
suspicion  that  there  was  anythiojg;  wrong  with  tli* 
depNosit.    The  onlj  objeetion  aluged  is  that  ae» 
curities  of  different  customers  of  the  stockbrokers 
were  pledged  for  one  entire  advance,  and  it  is  atiid. 
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SnuovLosim. 


Hut  tlie  bank  ought  to  have  known  it.  liut  even  ao, 
gftthnikhadno  roMon  to  suppose  that  the  stock - 
bnim  were  not  st  liberty  to  plod^  each  and  oil  of 

theKcnritirs  for  their  full  valuo,  I  cannot  see  in  what 
the  supposed  wiiiit  of  giKxi  fiuth  consists.  As  was 
pointed  out  in  /V,i/'r  v.  I'mr^i'ii,  such  a  ]irii(  ti(:i>  and 
theuictioe  prevails  in  the  case  of  stockbrokers  aa 
maaMin  ue  «asc  of  billbrokers— ha*  advantages 
for  tbe  customers  as  a  body,  though  it  IMJ  OCOaeion- 
sIIt  operate  hardly  on  an  individnal. 

uit  bad  not  be^-n  for  a  mistaken  intr^rfirctation  of 
TOTir  lordship*'  judgment  in  Aoni  Sht^Hfld'a  aise,  I 
doubt  whether  the  present  case  would  ever  have 
been  braoght  into  court. .  Lord  tihejfieW*  CUMS  de- 
pended on  Ha  own  peculiar  dtoanMteooes.  The 
'ettjt^l  law  relating  to  negotiable  securities  was  not 
m  queitiun.    No  one  impugned  it.    No  one,  us  I 
iu)d'in>t4»l  the  argument,  thought  of  reviving  qiiali- 
ncstu>tu  long  since  exploded.    But  then  it  was  held 
that  tbe  bauc  knew,  or  OOght  to  have  known,  that 
Am  Kcarities  which  the  money-lender,  Mosley,  was 
depositing  with  them  had  been  pledged  to  Mm  by  his 
seTersl  (  '.istoniers.  and  therefore  tliat  they  wore  not 
his  own,  and  thut  he  could  not  pledge  them  for  their 
foil  value.  There  was  no  want  of  good  faith  on  the  part 
tbe  bank  in  taking  them  in  aeoority  to  the  extent  of 
Vdzlev's  pledgaUe  interaat    But  uiere  was,  as  it 
seems  to  rae,  a  want  of  good  faith  in  claiming  to  re- 
tain them  for  more  than  that  limit<>d  interest,  what- 
trer  it  might  turn  out  to  be. 

In  commenting  on  Lord  ShtjfUld's  rasr.  Sir  Horace 
Dsiiy,  referring  to  some  remarks  of  mine  in  which 
theenwtioa  **  wnweentationa  '*  ooaorred»  ohserved 
'flitt  flie  words  usea  went  too  far. 

Of  course  there  were  no  representations  on  the  part 
of  Mozley  but  what  were  contained  in  the  raemo- 
randiun  of  charge.  And  certainly  I  did  not  mean 
to  camy  that  if  the  hank  had  reoeiTed  from  Mozley 
eipluraoBt  wldob  a  rcasonatle  man  oonld  poadUy 
»c<*pt,  the  bank  might  not  liave  held  the  securities 
for  their  whole  value.  But  I  think  the  criticism  of 
tbe  learned  counsel  was  perfectly  well  founded,  and  I 
should  have  better  expressed  myself  if  I  had  said  that, 
whtreas  it  had  been  supposed  that  tbe  memorandum 
of  charge  nentndiied  the  knowledge  otharwiM  pro- 
perly attribatable  to  the  hank,  it  leeaaed  to  m  that 

that  knowledge  must  prevail  over  tiw  intesilOe  to 
he  derived  from  tbe  memorandum. 

I  agree  that  tfao  jodgiiMBt  appealed  from  ooi^t  to 
be  reversed. 

Lord  FtEXS. — also  am  of  opinion  that  this  appeal 
Bust  be  allowed. 

First,  I  am  satisfied  that  the  ' '  Ccdulas  ' '  in  question 
VS  inlninMniB  in  which  property  and  poesession  are 
inwfBiahle,  and  that  deliTary  and  poesession,  if  taken 
it  good  fstth,  oonfer  a  TaBd  titie.  They  impliedly 
rr;»aiii  a  promise  to  pay  fliP  hearer  ;  they  ar^  issued 
u-'i  LifLuIated  in  a  foreign  State  ;  and  although  the 
evi'.i  iKH  as  to  the  extent  of  their  negotiability  iii  this 
country  was  not  (probably  owing  to  a  misapprehension) 
so  full  as  it  might  have  been,  enough,  I  think,  appears 
to  bring  the  case  within  the  authoritief  ol  OorgMr  v. 
HievWr  and  Ooodwin  v,  Hobartt. 

.Secfindly,  it  is  not  disputed  that  the  bank  are 
holders  for  value.  It  is  not  suggested  that  they  were 
themselv»«  guilty  of  any  dishonesty  or  bad  faith ;  on  the 
«ootnry,  Bowen,  LJ.,  e»>reesly  finds  that  they  were 
"  hooeny  of  opinion  that  Delmar  oonld  honestly  make 
the  pledge  in  question."  Their  title,  therefore,  as 
holders  in  good  faith  cannot  be  defeated  if  it  is 
shown  that  they  also  held  without  notice — i.f.,  not 
necessarily  actual  notice  or  knowledge  of  any 
inSnnt^,  but  without  the  knowledge  of  circum- 
etnees  calculated  to  ezdto  sospioioB  m  the  mind  of 
Ihe  hank  manager,  who,  irilh  ibo  BMaaa  of  iaxOm 


knowledge  at  hand,  trflMUy  abstained  ftom  aTsiling 
himself  of  those  nuans  and  making  inqidiy,  from  a 
suspicion  tiiat  the  result  wodd  be  to  inform  him  of 

some  vice  or  infirmity  of  titb-  by  which  the  pledge 
the  bank  were  about  to   take   might  bo  rendered 

insecure. 

It  was  at  one  time,  no  doubt,  thought  that  the 
title  of  a  holder  for  value  of  a  negotiable  instnuneat 
would  be  destroyed  if  the  omission  to  inquire  arose, 
not  from  any  stispicion  of  a  defect,  but  merely  from  a 
want  of  due  care  and  cjiution  on  his  part,  but  the 
authorities  cited  by  Lord  Herschell  have  conclusively 
established  that  snoh  is  not  the  law. 

In  one  of  thoss  eaass,  Baphad  t.  The  Bank  o/Et^ 
land,  the  plaintiff  bad  at  some  earlier  period  weeiTad 

actual  nrttiee  that  tho  liank  note  in  qnostioil  had 
been  stolrn.  hut  it  was  established  to  the  satisfaction 
of  the  jury  that  the  notice  had  been  forgotten  and 
was  not  present  to  his  mind  at  the  time  of  taking, 
and  ha  was  hsld  entitled  to  recover. 

In  another  case,  Fotter  v.  Peanon,  cited  by  my 
noble  friend,  some  of  tho  objections  to  the  plaintifirs 
title  wore  somewhat  analogous  to  those  in  the  present 
case.  One  of  them  was  that  the  bills  then  in  ques- 
tion were  pledged  to  the  plaintiff  by  the  billbroker 
for  an  antecedent  debt  of  his  own,  hut  Parke,  B., 
after  stating  that  the  nda  that  tike  holder  of  ne^foti- 
able  securities  transferable  by  delivery  can  give  a 
title,  which  he  himscdf  does  not  possess,  to  a  howi  Jhk 
holder  for  value,  had  l)een  long  coiisMiTed  firmly 
established,  added  that  it  was  unnecessary  to  de<.'ide 
the  validity  of  a  usage  for  a  billbroker  to  pledge  for 
his  own  antecedent  debt  (which  had  been  set  up,  but 
foiled  in  proof),  beoanse,  assuming  the  broker  to  hare 
no  such  power  as  between  him  and  liis  employer,  or 
as  to  third  persons  who  receive  tbe  bills  with  know- 
ledge of  all  tho  facts,  it  by  no  means  followed  that 
Messrs.  Fosters  would  not  have  a  riffht  to  hold  the 
bOI.  They  might  have  supposed  that  the  brolcers 
were  acting  riglitly  in  pledging  their  customers'  bills, 
even  if  they  knew  them  to  be  such,  for  their  prior 
advance,  because  they  might  have  (.riven  to  those  very 
customers  a  part  of  the  i'li,  jt'O  which  was  the  amount 
of  that  prior  advance. 

It  is,  I  think,  worthy  of  observation  that  in  tho 
present  case  a  portion  of  flio  £6,500,  which  was 
advanced  to  Delmar  on  the  "iTth  of  October,  un- 
doubtedly went  to  provide  cash  to  meet  a  cheque 
drawn  in  payment  for  the  substituted  "  C'-dulas." 

I  do  not  suggest,  of  course,  that  the  hank  manager 
was  aware  of  this,  or  that  it  oonld  have  formed  any 
part  of  his  calculations  in  taking  tbe  security,  but  it 
tends  to  show,  as  regards  any  inquiry  of  Delmar,  if 
tho  defect  in  the  appellants'  title  rests  upon  the 
absence  of  infjuiry  of  Delmar,  which  was  the  only 
means  of  further  knowladgO  tiiat  pn^nted  itself  to 
the  manager,  how  little  probabilife|r  than  is  that  tho 
answer  would  have  disdosed  the  absenoe  of  authority 
on  his  part  to  make  the  pledge. 

Another  objection  t«ken  to  the  appellants'  title  in 
this  case,  as  putting  the  manager  upon  iuquiry,  also 
existed  in  the  case  of  Foster  v.  Pear  ami.  But  it  was 
overruled,  fur  it  was  said  that,  although  a  bQlbrolmr 
must  ordinarily  be  taken  to  be  an  agent  to  procure 
tho  loan  of  money  on  each  customer's  bill  separately, 
without  any  right  to  mLx  bills  together,  ana  pledge 
the  mass  for  one  entire  sum  advanced  to  him  per- 
sonally, yet  his  employment  is  one  which  depends 
entirely  upon  the  oourse  of  dealing,  and  thare  would 
be  nothing  unusual  or  unreasonatMo  in  sudi  a  oomse 
of  dealing  in  the  City  of  London  for  billbrokers  to 
raise  money  for  their  employers  by  pledging  tho  bills 
of  different  proprietors  for  one  advance. 

In  answer  to  the  objection  Parke,  B.,  said  that 
although,  on  the  one  hmid,  ona  prapriatoraaj  hstv* 
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to  answer  for  tlie  non-payment  of  anothor  .s  V)ill,  t  ii 
the  other  hand,  it  may  give  facilitifs  to  the  raifiing  of 
money  on  negotiable  paper,  for  it  may  well  hapjK^n 
tiut  a  capit^ist  wonld  adranoe  money  in  this  way 
who  would  not  discount  each  pttrtioular  bill.  Indeed, 
in  the  case  now  before  your  lordships,  it  was  sug- 
gesfi  i],  :inil  may  well  he  (he  case,  that  by  that  means 
the  broker's  cujitomer  obtains  a  loan  on  more  favour- 
aUe  terms  than  if  yuur  broker  could  only  ptfldgs  lor 
SBidh  cu8tom«''B  individual  debt. 

Looking^  to  theTBrions  exigendes  of  a  siockbroVer's 
Isgitimate  bnsiupss,  as  now  carried  on  in  the  City  of 
r<ondon,  I  fail  to  soc  any  eirciuustanoos  which  ought 
in  the  present  case  to  have  i  au^e  1  the  Itaiik  iiinii  iger 
to  suspect  that  Dolmar  was  pledging  s.  <  imtii  s  which 
had  been  intrnstod  to  him  for  safe  kd  Jlin^^  The 
wevious  long  oouieotioia  with  and  high  character  of 
Bie  firm  of  which  he  was  a  member,  lli^  eztonsiTe 

previniis  dealings,  in  which  no  irn  ^'ularity  is  suggested 
as  having  taken  place,  tended  to  ntniate  the  necessity 
for  any  inquiry,  and  I  do  not  see  any  satisfactory 
p-ound  for  coming  to  the  uonclusiou  that  the  manager 
wilfully  abstained  from  making  it. 

Indeed,  the  grounds  upon  which,  as  I  understand, 
the  judgments  of  the  courts  below  rest  thfdr  decision, 
exclude  iny  such  wilful  dosing  of  the  eye*  i  f  tin 
mauuger.  What  I  understand  is  mid  against  him  is 
that,  as  ho  taok  the  "  Ccduhis  "  with  knowledge  that 
thej  might  not  belong  in  full  dominion  to  the  brokers, 
the  manager  wilftilly  abstained  from  inquiry  into  his 
title  frnm  a  miscoiic  ptiou  of  law  in  thitiking  that  he 
iuid  authority  in  law  so  to  ilo  without  express 
authority  given  by  the  custnm.  r. 

The  learned  judges  below  did  not  in  any  way  ques- 
tion the  principles  \ipon  which  the  .authorities  I  have 
leferred  to  rest,  bat  thi^  to  b»ve  thought  that 

the  present  case  was  ooverea  by  the  recent  decision  of 
this  H<juse  in  Li  f'!  Shf  fii'lir^  rimfi. 

That  eti'^e  has  under^-one  a  very  sea rching  examina- 
tion at  ymir  lonl^ihijis'  l.iar,  and  I  have  had  the  advan- 
tage of  hearing  the  true  view  of  it,  as  intended  and 
understood  by  the  Lord  Chancellor,  and  those  of  my 
noble  and  learned  friends  who  advised  your  lordships 
on  that  occ4ision,  and  I  am  quite  satisfied,  not  only 
that  iRi  intention  existed  of  questioning  those  prin- 
ciples, but  that  no  such  qualification  is  anywhere  in- 
dicated. The  decision  seems  to  me  to  have  proceeded 
ntherupon  the  lines  of  VwU  v.  Eahelbtf,  and  cases  of 
that  daw,  to  which  actual  knowledge  of  the  existence 
of  aaagency  of  a  limited  character  only  is  hehl  to  put 
the  person  dealing  with  the  agent  iip<ai  inquiry  as 
to  the  I  xteiit  of  it. 

It  was,  iruleed,  contended  at  your  lordships'  bar 
that  mere  knowledge  that  a  piroposed  transferor  might 
be  dealing  with  a  security  as  an  agent  wa.<!  suti;  ient 
topnt  the  transferee  of  a  negotiablo  security  upon 
inquiry,  (he  mere  absenee  of  which,  if  u  defect  was, 
in  tact,  found  to  exist,  wouM  lx>  fatal  to  his  title. 

But  I  cannot  accede  to  this  contention.  It  is  eon- 
traxy  to  the  authorities  I  have  referred  to,  and  it  runs 
counter  to  the  policy  of  the  Legislative,  which  seems 
to  me  to  be  to  protect  rather  than  endanger  the  rights 
of  persons  taking  se<-nrities  of  a  negotiable  character 
bonestlvand  in  <.'0(i<l  faith. 

It  is  for  these  reasons  that  I  think  that  the  appeal 
mast  be  allowed. 

Thirdly,  there  was  an  objection  taken  to  the 
plaintiff's  titie,  that  he  had  not  gained  sufficient 
property  in  (he  subs(ituted  "  Pedulas"  tr  entitle  liim 
to  maintain  the  action.  Upon  that  pouit  it  is  •mneces- 
•  try  for  to  express  any  opinion. 

Order  apptakd  frtm  rtrtrttd,  with  cotUt  here  aad 
Mom.    Catue  rrmitttd  to  the  C^aneery  Division. 

.  .FoHritors  fur  the  appellants,  f  7(ir/.< .  H<iii-liu»,  d-  Co. 
tioliuitor  for  the  respondent,  II,  S.  iin^jton. 
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€mtt  of  flyiral. 

Prom  Q.  B.  Div.  \ 
(Ix)rd  Esher,  M.R.,  and  [ 
Bowen  and  Kay,  L.JJ.)  1 

Er  jiaHe  Clabke. 

In  r>  Btnm.  {a.) 

j  Bankrujptcj/ — J*rw/—Jiidake~-X«  debt — Afflimtum  to 

Ihcuion  of  Vanghan  Williams,  J.  (40  H'.  B.  608), 
a_ffirmi  (l.  <m  the  gromd  that  the  debt^  in  retpeet  of  vMtk 
tht  i>rtmf  in  the  hankm^ey  loos  femferHi,  cfuf  lurf  «xM, 

and  that,  t/iere/ore,  thf  proof  miijlit  iritlidrairn. 

Appeal  by  the  trustee  in  the  bankruptcy  of  Burr 
against  an  order  fltf  Yanghan  WHlianu,  J.  (40  W.  R. 
COS),  giving  leave  to  Norton  to  withdiaw  a  pcooC 

which  he  had  made  in  the  bankruptcy. 

The  facts  of  the  case  are  fully  SSt  Ottt  in  fba  fepQlt 

of  the  case  in  the  court  below. 

Herbert  Seed,  for  the  appellant. 

Lfi-eU,  Q,C.,  and  Oarrittgloih  for  Norton,  were  not 

called  upon. 

Loni  EsiiKU,  M.R.— In  my  opinion,  the  decision  of 
Vaughan  AVilliams,  J.,  allowing  the  withdrawal  oi 
Norton's  proof,  must  be  aflirmed,  on  the  ground  that 
there  was  no  debt  doe  from  the  bankrupt  to  Norton. 
The  contract  for  the  sale  of  the  policy  did  not  of  itself 
pass  the  proj>crty  in  the  policy  and  create  a  debt,  nor 
did  till  judgment  of  Roiuer,  J.,  fur  the  specitic  ]>er- 
formaiice  of  that  cuntnu^t.  The  judgment  only  estab- 
lished a  liindnig  contract,  and  ordered  it  to  be  per- 
formed. Norton  made  a  mistake,  and  on^t  to  be 
allowed  to  withdzaw  hu  prooi. 

BowBK  and  Kat,  L.JJm  oonearrad. 

Apjiixtl  di'itiniiSfil. 

Solicitor  for  the  trustee,  Tf*.  Stopfitr, 
Solicitor  for  Norton,  //.  Fereday. 


From  Q.  B.  Div.  \ 
(Lmdlev.  Lopes,  and  '     July  1ft,  18;  Aog.  1, 1892^ 
A.  L.  Smith.  L.JJ.)  ) 

Scott  r.  Bbown,  Doekinu,  M'Nab,  &.  Co. 
SiAuoHTBt  V.  The  Same.  (S.) 

Coufi'irt — lUfmlitij — A'jrffuicut  to  vntht  a  marLtf  j\t 
»Unrrn — Hhqality  not  ideaded — Criminal  conapirucy 
—In  pari  delioto  potior  est  oooditio  possidenfi^— 

Jiuliditl  )lotici  . 

In  tli'.st  ci  hSoliihtfd  (ittioii»  the  jilainliffs  soitght  io 
rrcover  /rt>,n  the  defe»dnrit«,  tvho  were  stixhhrokera,  the 
pritxpaid  by  the  flttintijfi /or  eharea  in  a  new  company, 
upon  the  gromta  {amangh  etherB)  that  thr  lir/nidaiHe 
hud  tntiis/rrri'l  to  the  plaintiffs  the  defendants'  own 
aharfs,  iimlraif  of  jmrchating  thtm  in  thr  mirrket  in  the 
usual  »(■((//.  W  riijlit,  J.,  befnrt  whom  hoflt  it'Uou*  \rcr'- 
trinl,  iDoitiiilfl  thf  ^tlairdijfs  in  both  nrtiom,  upon  the 
(jrouH'l  that  th'rr  tens  no  srideticf  to  'jo  to  thcjurjf,  3%t 
plaintiffs  ajtplied  /or  a  new  trial,  and  ia  the  course 
the  hearimj  the  Court  of  ,  I i-jxal  took  judicial  noHre  of 
tht  furl  that  (hi  « -  rrt  j.tr  and  telegrams  between  the 
jHtrtiin  <//n7.»-t ./       tiithin  </  thr  (run  met  ion,  irhieh  frti» 

(<i.)  licported  by  F.  O.  BOBIXSOX,  Es^.,  Barrister- 

at-Law. 

(ft.)  Beportsd  by  V>'.  A.  Cr.  Woods.  Esq.,  Borriater- 

at-Law. 
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OOUBT  OF  ApFKAI. 


Siorr  < .  Hrowx,  Doerixo.  M'Nab,  &  Co. 


Court  of  AfFSAL. 


m  afnmt»t  hdween  th*  J^t^$ltijf$  U»d  de/emlants  to 
i%dm  muld'bf  buyerM  of  mar^  in  the  mmfiany,  con- 
tr:ri,  i,  V,t  /a.  t,  ti>  beHen  that  tlin  r  h-ih  a  market  for 
(m  (itam,  iiiid  that  tlte  shares  wtn  vj  jnater  mint  ihuu 
liry  naJly  were. 

I  Edi,  &at  the  trantadioH  wa$  illMol,  and  might  be 
'    mit  d«  pihfeet  of  an  indittment  fiir  eon»p!raeyt  and 

i\al,  althiymjh  tlf  ilJt'jnIitj  if  the  contract  mi»  not 
Jilaidtd,  'Jit  jftidiiti  [i'i  !'■«/•',  nvt  fiitithd  to  rilicf. 

'      This  was  an  a]  iplicatioil  by  the  plftintiffii  in  both 

aciiaot  (whic)i  had  been  Qoawilidiitea  by  aa  oxder  of 
fteOoartof  Appeal)  lor  a  new  trial  upon  in  amiaal 
fatal fbtdsdnon  of  Wright,  J.,  who,  at  the  trial  on 

the  Tth  of  ILiy  last  at  Guildhall  hpfore  h  special  jury, 
had  noDsaited  the  plaiutilfs  in  b^jth  actions,  on  the 
ground  that  there  was  no  evidence  t<j  go  to  the  jury. 
IkefKts,  u  stated  by  Lopes,  L.J.,  in  hu  jud|;iucut, 
mil  fidiows : — ^The  defendants  in  both  tlteie  aetionn 
tmannbers  of  the  London  Stock  Exchange,  and  in 
Dmmb^r.  1h!>0,  they  were  broVers  to  a  company 
allwl  111-'  Sfraiii  Loop  Co.  (Tamited).  The  said  com- 
puij  bud  ibdued  a  proapectus  iuritinsr  subscriptions 
nr  ita  share  capital,  and  the  defniaants  hnA  pre- 

SD  nich  issue  undarwritten  a  part  of  the  snare 
f  the  company  and  were  hwden  of  a  oon- 
BUinber  of  shares  of  the  company.  The 
plaiBliSs  in  the  t<econd  action  were  the  solicitors  to 
the  company.  The  plaintiffs  in  l^oth  actions  had 
iastroctM  the  defendants  to  purchase  shares  for  them 
NBaettvely,  in  the  company,  and  had  paid  for 
mkdims.  The  plaintiffs  in  both  actions  sought  to 
fNOfCr  the  price  paid  for  such  shares  from  the  defend- 
vAi,  on  the  groun<l,  among  others,  that,  instead  of 
niirchumg  shares  for  them  in  the  ordinary  way,  the 
defendiinta  had  tramtered  to  tho  pbmitifli  the 
defendants*  own  ahaitH. 
The  plaint^  in  both  aetions  relied  upon  aoontraot 

contaisei}  in  certain  li-ftfrs  and  tflcgrams  passing 
bt'tween  the  [.luintifrs  and  the  den  luLuits  between  the 
0th  iind  9th  ,.f  D.-c.-iuber,  IS'.H).  On  the  Gth  of 
December,  IhlH),  the  following  telegraTus  paiised:-- 
M'Xab  to  Scott.—"  Should  advise  you  to  get  S.OOO 
done  hy  Tiniat  Company  Steam  Loop."  M'Nab  to 
ftott — '*  Must  have  positive  order  from  yon  to  buy 
il  least  -MM)  Loop  shares  in  market  on  Monday,  to 
ittrt  market  on.  Gillespie  and  Jack  doing  this  on 
tmderstanding  that  you  do  so.  This  necessary  to 
insore  pnUic  applioatton  and  to  start  market.  Heply." 
M'Nab  to  Soott. — *'  Unless  have  telegram  agreeing  to 

■y  former  ■w-irf>  as  to  market  in  shares,  I  must  with- 
dimw  from  this  husiness."  M'Nah  to  .Scott.— "  You 
must  agree,  otiierwise  I  droj)  the  whole  thing,  as 
vithottt  it  iMlvertiaements  wasted  and  no  public  appli- 
cttion;  also  no  market  in  siiures.  ^\  alting  reply." 
Seott  to  Slaogbter. — "  M'Nab  wires  nie  I  must  give 
Urn  positive  otder  buy  300  Loop  shares  in  mariiet 
fT.  Monday  start  market.  Gille8j)ie  and  Jack  doing 
vi:r.e condition  I  do.  Wired  no.  M'Nab  replies  must, 
<therwise  he  will  drop  whole  business.  I  reply 
br  mitiog  him  to-night.  Wire  what  you  advise." 
SUoghter  to  Boott:— "Have  agreed  with  M'Nab 
that  the 500  Gill -j  i''  owed  us  may  be  appHedmarket 
purposes.  Think  ailditional  support  needled.  Written 
y  i  fully  to-ni«^lit."  Scott  to  Slaughter:  "  Am  fpiite 
igreeabie  to  what  yi>M  have  arninged  with  M'Xab." 
ODtbetomu  day  M  Xab  wrote  to  Scott  (inter  alia) 
as  ioOows : — "  Aa  I  wired  you  to-diqr*  it  ia  an  abso- 
lute aeeesrity  tliat  somebody  sends  orders  to  boy 
St«im  Loop  in  the  market,  otherwise  who  is  going  to 
rtart  the  market  '  Slaughter  and  ujyself  are  going 
shares,  fiiUespio  oOO.  Bumhatn  100.  Jack  200,  and 
ixnertly  you  ought  to  go  at  least  oOO.  There  is  no 
liik  m  the  matter,  we  Iwyb  absolutely  £47,000 
ttdenrrittOB,  and  whatever  the  public  oome  in  for 


will  help  the  market  Then,  again,  ualM  wa  can  got 
a  quotation  into  the  papers,  saying  the  (bares  at  a 

premium,  on  Monday,  we  will  never  get  the  jmblic 
on.  This  we  can  manure  with  practically  ni>  riiik  to 
ourselves  if  wo  combmo  and  absolutely  buy  the 
shares.  If  we  do  not  do  it,  the  money  spent  on 
advertisements  is  Bunply  thrown  away.  ...  If  I 
am  to  go  on  at  all  I  must  know  that  some  one  is 
going  to  back  me  up  in  at  least  starting  the  market  in 
the  shares.  If  it  is  not  done  1  must  gi%'e  uj)  the  whole 
business,  as  otherwise  I  will  be  nothing  more  than  a 
fool  in  this  business.  It  is  a  vital  point,  and,  what- 
ever yon  write  me  to-niglit,  please  undecstand  that  it 
has  to  be  done,  and  T  mnst  h  ave  orders  on  Monday 

from  someone  in  ^Mnnchester  to  start  the  market  on. 

I)o  trive  tins  matter  your  assent,  and  wire  me 
early  on  Miiiniuy  that  you  are  good  for  a  purchase  of 
at  least  oW  shares  in  the  market.  You  must  excuse 
my  having  written  and  wired  so  strongly  about  this, 
but  it  is  an  absolute  necessity  that  it  has  to  be  done. 


You  have  only  to  ask  anyone  abont  new  oom; 

if  it  is  not  a  nec 
Monday  morning." 


your 


ompanisa 
i&Bkj  on 


On  the  7th  of  December,  18i>0,  Scott  wrote  in  reply, 
to  Slaug^hter: — "Aa  I  wired  you  last  ni^t,  I  am 
quite  agreeable  that  the  £300  you,  M'Nab,  and  I  lent 

(iillesjne  shall  be  used  to  make  a  inarket,  on  condition 
that  Gillespie  gives  you  a  written  promise  to  jiay  the 
1".")00  in  cash  as  soon  as  he  has  rtH^i  ived  his  cash  from 
the  company.  I  am  agreeable  to  this  iiUW)  also  being 
spent  in  making  a  ma»et,  if  you  arc." 

On  the  8th  of  December,  1890,  Slaughter  wrote 
to  M'Nab:— "Steam  I.ioop,— On  behalf  i  Mr.  D. 
Scott,  I  hereby  authorize  you  to  buy  at  t  prciuimu 
ordinary  shares  np  to  £.XK>."  On  the  same  day  Gil- 
lespie wrote  to  Slaughter  : — "  You  having  authorised 
Mr.  M'Nab  on  Mr.  Scott's  behalf  to  bay  at  a  pxemim 
ordinary  shares  np  to  £fiOO,  I  write  tms  Hne  to  con- 
firm to  you  that  it  has  been  agreed  between  us  that 
the  £.iO0  in  cash  or  the  £600  in  shares  wliich  I  have 
promised  to  Mr,  Scott  shall  Ix-  i'.jiHj  in  c;i^li,  and 
shall  be  paid  out  of  the  second  instalment  I  receive." 

On  the  9th  of  December,  ISiK),  Brown,  Doering,  & 
Co.  wrote  to  Slaughter  aa  follows: — "We  hea  to 
enclose  contract  for  purchase  of  429  Steam  Loop 
shares  at  6s.  7d.  premium.  This  is  your  proportion  of 
tho  shares  bought  up  to-night,  taking  an  average  of 
the  orders  from  D.  Soott,  Gillespie,  Bumham,  and 
Jock.  We  have  also  aTersged  the  price  of  the  sbarei. 
We  have  forwarded  to  the  Pinaneial  New$  the  eontrael 
note  for  shares  bought  to-day  on  your  behalf — 150 
shares,  at  Ss.  4\d.  premium — to  get  the  quotation." 

JUid,  (J.C,  and  Boyddl  Honghlou,  for  the  appcl- 


Murphi/.  o.t  '.,  ir.  IIV//;-..  Q.C,  Rose  Inuet,  and  C. 

JiifM  Iniui,  for  the  respondents. 

At  the  close  of  the  argnments  for  the  xeapondents  the 
Court  took  the  objecbon  that  the  eridenoe  disclosed 

an  illegal  conspiracy  to  which  the  plaintiffs  were 
parties,  and  consequently  that  they  were  not  entitled 
totelief. 

Rci'ly  Q.''-,  on  the  point  whether  or  not  the  contract 
was  an  illegal  one. — The  parties  did  doubtless  com- 
bine, but  the  object  of  the  combination  was  not 
unlaw  ful.  The  nature  of  the  contract  was  to  buy 
shares  (1)  to  enrich  the  company  and  (2)  to  make  a 
raark<  t ;  or,  in  other  words,  by  example,  and  by  pub- 
lication of  that  example,  to  induce  the  public  to  buy. 
The  object  was  to  buy  at  a  certain  price,  and  the 
shares  were  actually  bought  and  sold  at  that  price. 
It  is  not  illegal  to  imy  a  premium  in  order  to  nitt 
prices  or  to  flood  the  market  for  the  poipoee  A 
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ndvdng  prioes.  The  tranaaction  was  bom'i  Jhl'  and 
fli«ra  were  no  conoealmeato.  Then  ia  no  evidence 
fhat  the  nharcs  were  not  worth  the  girioe  giTen  itaar 
them,  whic^h  was  fixed  by  the  jobber.  Tm  point 
ought  to  have  beim  left  to  the  jury. 

Cur.  aili:  rtiU. 

Aug.  I.  Tjxdley,  L.J. — My  brother  Smith  has 
written  u  jmlgment  in  this  case  which  T  hare  read, 
and  in  which  I  concur.  As,  howt  vor,  the  i  us.  is  <iTie 
of  great  importance,  1  will  add  a  few  observations  on 
it  myself.  Ex  tiuju  initfd  non  trritur  actio.  Tbia  old 
end  well-known  legal  maxim  is  founded  in  good 
•ense  end  eKpreases  e  deer  and  well-reoogmMd  legal 
ntineipic,  which  in  not  conRnod  to  indictable  ofEenoefl. 
Wo  court  ought  to  enforLt'  an  illcffal  contract  or 
allow  itself  to  be  iu  kIc  till'  instniuitnt  of  enforcitirj 
obUgationa  alleged  to  arise  out  of  u  contmct  or 
ttansaotion  which  is  illegal,  if  the  ille^lity  is  duly 
Ivought  to  the  notice  of  the  court,  and  if  tbe  person 
inTokiug  tbe  aid  of  the  conrt  is  himsdf  implicated  in 
the  illogiiHty.  It  matters  not  whether  Iho  dcfondant 
has  plfHili'ii  the  illepility  or  whether  he  has  not.  If 
tbf  c\'idt'n<  n  adduct*<l  by  the  pluintiff  proves  the 
illegality  the  court  ought  not  to  suaat  him.  If 
authority  us  wanttxl  for  this  proposition  it  will  be 
found  in  the  well-known  judgment  of  Lord  Mansfield 
in  J/olmati  v.  Johiumn,  Cowp.  343.  In  this  case  the 
correspoudeuce  put  in  e\-idcn(  i  liy  the  plainfiti"  Scott, 
in  support  of  the  claim  he  in  ulc  at  the  trial  shows 
oonohisively  that  the  sulc  nl.ject  of  the  plaintiff  in 
ordeiuig  shares  to  be  bought  for  him  at  a  premium 
was  to  imxK>8e  upon  andTto  deoetre  the  public  by 
leading  fl^i'  jmlilic  (o  snjipnsf  that  there  were  buyers 
of  such  slmri  ^  ut  a  preiniuin  on  the  Stock  E.\chanp:o, 
when  in  fact  then-  w  re  none  but  liimself.  The 
plaintifTs  purcha.so  was  an  actual  purchase,  not  a 
sham  purchase ;  that  is  true,  but  it  is  also  true  that 
the  sole  object  of  the  purchase  was  to  cheat  and 
mislead  the  public.  Under  these  cireumstances  the 
j)laintiff  must  look  elsowhere  than  to  a  court  of 
justice  for  sucli  assistance  iia  he  may  require  again.st 
the  persons  he  employed  to  assist  him  in  his  fraud,  if 
the  claim  to  suoh  assistance  i«  based  on  hie  iUesal 
contract.  Any  rights  whidi  he  may  have  irraipecwe 
of  his  illegal  contract  will,  of  course,  be  recognized 
and  enforced,  but  bis  illegal  contract  confers  no  rights 
on  him:  see  J'fura  v.  JlnmL",  M  W.  R.  614,  L.  It.  1. 
Ex.  213.  The  illegal  purpose  of  the  plaintiff 
distinguishes  this  case  from  WtlhrrtU  v.  Jvutt,  3  B.  & 
Ad.  221,  and  others  of  a  similar  kind.  I  am  quite 
aware  that  what  the  plamtHf  has  done  is  very 
commonly  done  :  it  is  done  every  day.  But  this  is 
iuimatirial.  Pickinj;  jjockcts  ;in(l  various  forms  of 
cheating  are  common  enough,  and  nte  nevertheless 
illegal.  The  plaintiff  was  not  entitled  to  judgment 
in  the  court  odow,  and  he  has  no  right  to  a  new 
truL 

Loi'i;.-.  L.J..  aft"!-  suiting  the  facts,  saiil :  Tlie 
kanittl  judge  held  that  there  was  no  ovideucti  to  go 
to  tbe  jury  iu  support  of  the  plaintiW  cas^  and  non- 
suited tbem.  In  mv  judnnont  it  ia  unneoeasary  to 
determine  whether  the  hotding  of  the  learned  judge  is 
right  in  tin's  re-specf .  Tliere  is  a  preliminary  matter  to 
be  considererl  of  which  the  learned  judge  miglit  have 
taken,  ami  flii>  court  can  .uni  might  tu  tnke.  jiniicial 
noti%.  {,Uis  lordship  then  read  the  letters  and  tclc- 
gianiB  as  stated  above,  and  continued : — ]  I  have 
read  these  letten  and  telegvams  to  show  what  the 
natareof  the  transaetioii  was.  Tu  my  judgment  it 
was  an  ngreenient  between  the  plaintiffs  ami  defend- 
ants to  iuduce  would-be  buyers  of  shares  in  this 
oompany,  oontrary  to  the  tuA,  to  beliere  th«e  waa 


a  market  for  its  shares,  and  that  tiM  dbares  were  of 
greater  Talne  than  thflgr  really  wM.  Patting  ii 
duntly— an  agreement  to  dlieat  tiie  pobBe  banag 

them  to  believe  the  shares  had  a  value,  which  the 
plaintiffs  and  defendants  km^w  they  had  not,  and 
thus  inducing  them  to  become  purcha.'-i  rs.  Is  such  a 
transaction  iUegal I  am  of  opinion  that  it  is,  and 
might  be  made  the  subject  of  an  indictment  for  con* 
spiracy.  The  King  v.  Berenger,  3  U.  4b  S.  67,  ie  an 
authority  on  this  subject.  It  was  an  indictment  for 
conspiracy  by  false  rumours  to  raise  the  price  of  tbe 
publu;  (rovenmient  funds  with  intent  to  injure  those 
who  should  purchase,  and  Lord  Eilenborough.  C.J., 
said  : — "  A  public  mischief  is  stated  as  the  object  of 
this  conspiracy ;  tbe  conspiracy  is  by  false  mmoniv 
to  raise  ttie  price  of  the  public  funds  and  securities, 
and  the  crime  lies  in  tbe  act  of  conspiracy  and  com- 
bination to  effect  that  jnirpose,  and  would  have  been 
comx)lete,  although  it  had  not  been  pursued  to  ita 
consequences,  or  the  partiea  had  not  been  able  to 
cany  it  into  eff<>ct.  Tbe  puipoaa  itaell  ismiidiievoita; 
it  strikee  at  the  price  of  a  rendible  oommodity  in  HiA 

market,  and  if  it  gives  it  a  fictitious  price,  by  means 
of  false  rumours,  it  Ls  a  fraud  It  veiled  against  all  the 
public,  for  it  is  against  all  such  as  may  pcissibly  haTa 
anything  to  do  with  the  funds  on  that  partictdar  day." 
I  can  see  no  substantial  tlistinotion  between  falsa 
rumotirs  and  false  and  fictitious  acts ;  the  price  of  the 
shares  in  this  cose  was  artificial,  and  the  premium 
unreal  and  nniniinl,  (.)  tlie  lau iwledge  of  all  partiea 
concerned,  put  forwiird  to  induce  the  public  to  take 
shares,  with  which  otherwise  they  would  have  had 
nothing  to  do.  Again,  in  &g.  t.  Atpinall,  24  W« 
R.  921,  1  a  B.  B.  740,  25  W.  B.  m  3  a  B.  B. 

48,  it  was  held  that  an  agreoment  to  cheat  -.mc 
defraud  by  means  of  falst!  pretences  those  whi 
might  buv  shares  was  an  indictable  offence.  Bn-tt 
L.J.,  2  'U.  B.  D.  59,  said :—  "  If  tbe  seooiui 
count  in  this  indictment  contains  avermenta  suffi< 
dentlv  stated  whidxane  enough  to  abow  aufBoiaiitl] 
that  the  defendants  unlawfully — ^namely,  with  mmoi 
intcTiding  to  do  wrong— agre<^d  by  false  pretences  U 
cheat  and  defraud  those  who  might  buy  hares  in  thi 
company,  it  raffloiantly  aUegea  a  criminal  ooiit 

I  entertain  no  doubt  that  the  agreement  on  wliio] 

the  plaintiffs  rely  is  an  illegal  agreement.  If  tbi 
agreement  is  illegal,  the  question  arises,  whether  th' 
plaintifTs  are  not  liisi  nlitli  d  to  recover,  and  wbethe: 
they  have  not  forfeited  the  itlief  which  a  court  o 
law  in  other  circumstances  would  have  aifortle 
them.  Jksbie  The  Fhotphaie  Setvage  Co.,  24  W.  fi 
115,  L.  B.  10  Q.  B.  491.  tt  oondnsive  on  this  poirrf 
It  was  an  tu  tiou  for  money  bad  and  receiveil.  pit  a  nr  ve 
indebtetl,  and  it  was  held  that  the  plaintiff  eoul  l  hq 
recover  because  lie  was  aware  that  no  exelusive  ri<j^b 
to  use  the  process  in  question  coidd  be  obtained, 
had  entered  into  the  contract  with  the  defendants  i 
contemplation  of  a  fraud  upon  the  shamholders  of  th 
intended compau}'.  Cockbnrn,L.C.J.,8aid: — "Anofhc 
giwind  of  cfofcnce  insistcsl  on  is  that  the  mone 
having  been  paid  for  the  purpose  of  defrauding  th 
intended  ebarabolders,  by  holding  out  to  than  tt 
assuianoe  of  an  axnlnsiTe  right  to  use  the  prooaan  i 
question  as  an  induoemuit  to  contribute  ttehr  none 
when  it  was  known  to  the  parties  engage<l  in  gottiu 
up  the  uew  company  that  no  exclusive  right  uxiste< 
or  eouM  lio  obtained,  the  jilaiiititV  cannot  maiutaiii  .-i 
ai  t  ion  to  recover  back  the  money  ou  the  well-eet&l 
lisheil  2>rinciple  that  money  paid  in  furtheraaoa  of 
fraud  or  other  unlawful  putpoea  OBOUioi  be  reooverc 
back.  .  .  .  Under  these  drcunutanoee  we  are  < 
opinion  th.it  the  money  sought  to  be  recovered  in.  th 
action  having  been  paid  iu  order  to  obtain  from  tl 
defsudanta  the  agreement  iriiereby  this  tend  ooo] 


Digitized  by  Google 


ToLZLL 


THE  WEEKLY  BEPORTER. 


119 


COFBT  OF  AFPRAIm 


Scott  v.  Brown,  Dobrixo.  M*Nab.  &  Co. 


CotTRT  OF  AWBAt.. 


be  carried  out,  the  rule  of  law  insii^ted  on  by  the 
drfndaiits  applies,  and  is  a  bar  to  the  j>laiutiff'8  right 
to  recorer.  The  OMO  faUs  immediately  witbia  tbe 
nnodple  of  ihe  decisions  in  Sitnpton  t.  ItloM,  7 

ftont.  .A.»i*.-r  v.    Vat,!'.  H  B.  &  C.  y.Vl  ;  and 

fun;  V.  Xnh'.lh,  '2  C.  Jl.  .»01.  The  plHiiitifV  wiiinot 
present  bis  cjv8«  to  a  jury  without  necL'ssari; y  dis- 
cioaag  the  unlawful  purpose  in  furtherauue  of  which 
timmaaey  was  paid." 

Xmy  word  of  that  judgment  applies.  It  is  to  be 
obnrred  that  the  illegality  of  the  contract  was  not 
pleaded.  The  j)'jiiit  was  tukon  by  the  oinirt  mid  u<  ted 
tgoa.  The  pluintitl's  uttinot.  iitid  du  UOt  iu  this  caso, 
mm  Hum  in  that,  jiresent  their  ease  to  tbe  jury  witb- 
cut  MoeHaiiiy  HiyJnaing  the  unlawf ulpnrimieia  fut- 
fhsnaw  of  wnicb  the  oontraot  was  entovd  into.  The 
plaintiff-i,  th<wforo,  in  my  opinion,  are  disentitled  to 
relief,  aud  on  this  ground  the  appeal  must  be 


A.  L.  SiOTH,  L.J.— Hie  pbiatiff  Soott  anplics  to 
fUsonirttoeetaddea  nooiiiit  wUoh  paased  against 
Um  at  fhe  Omidhall.    He  assertii  that  there  was 

•^dexice  to  go  to  tho  jury  of  his  cause  of  action, 
whicU  was  for  tho  reseiiision  of  a  contract  tn  purchuso 
»birea  in  a  company  about  to  bo  brought  .lut  and 
to  be  called  the  Steam  Loop  Co..  and  for  the 
n(an  of  £632  3b.  5d.  paid  theremider  to  the  defiend- 
antg.  lit  ini  the  ground,  amongst  others,  thiit  the 
dcienii.HiiLs,  while  iu.-tin;<  as  his  brnkers,  had  ]):i.ssed 
off  their  own  slmres  to  him  iuste:id  ot  piircli'isiug 
them  ujMiu  the  market.    It  appeiireil  upon  the  j)lain- 
titTs  u'.vu  u.ise  that  the  plaintiff  aud  the  defendant 
M'iiab  were  jointly  iaterestod  with  others  iu  bringing 
oat  this  company  and  In  floating  its  shares  upon  the 
market,  and  that  tho  i'TJl'  :5s.  .'id.  snuglit  to  bo  ro- 
c'OTertKl  in  thia  action  was  jiuid  by  the  plaintiff  to  tho 
iefendants  iu  pursuance  of  an  agreement  come  to 
bstmen  the  plaintiff  and  the  defendant  M'Xab,  that 
VSitb  sfaoida  therewith  porehase  SOO  shares  of  the 
projected  company,  when  brought  out,  at  u  premium 
(at  the  time  of  the  agreement  there  was  neither  com- 
pany nor  ui!irket\  tlio  sole  object  of  such  purchase 
oeiBg  that  tbe  public  might  tli'Toby  bo  induced  to 
bflUevethat  the  shares  of  the  computiy  were  at  a  real 
pnodmn,  whercas  in  truth  and  iu  fact,  as  the  plain- 
tiff and  the  defendant  M'Nab  well  knew,  they  wore 
n  t.     Neither  the    plaintiff   nor   the  defendants 
woiiid  raise   tbo  point  of  tho  illegality    of  tho 
t. -ansa.! ion   at  the  trial,  and  my  brother  Wright, 
who  tried  the  case,  made  some  strong  comment 
i^en  their  condnet,  bat  did  nothing  further  in  the 
matter. 

Xow,  if  two  or  more  persons  agree  to  cheat  and 
Jefrauil  uflifTS  by  means  of  deeoit  and  fraud, 
there  can  hu  no  doubt  that  each  and  all  are  in- 
dictable for  a  criminal  conspiracy  at  common  law. 
It  has  been  held  that  it  is  a  criminal  coa^iraogr  for 
two  or  more  to  agreo  by  false  rumours  to  eudeavonr 
to  raise  the  price  of  tho  public  funds  on  a  particular 
day:  Rfx  v.  De  lifrntf/rr.  It  has  also  been  held  in 
Ii«g.  V.  AtpimtU,  that  an  agreement  by  two  or  more  to 
chflit  and  defraud  by  means  of  false  pretences^  those 
wlio  might  Imy  shares  in  a  company  was  an  indictable 
coMpiracy.  raise  pretences  herti  do  not  mean  such 
fab*-  pretences  as  woidd  .support  an  indictment  for 
obtaining  money  or  gotnls  by  false  pn^tences :  see 
Beg.  T.  IIi>dx.„i,  H  W.  R.  -IJl,  Bell  C.  C.  This  is 

thekw. 

Lppee,  L.J.,  hae  gone  folly  into  the  oorrespond- 
eooe,  but  the  telegram  and  letter  of  tbe  Oth  of 

D'-cf-nilKT,  ls;tO,  from  the  defendant  r.I'Xib  to 
tbf  plaintiff  Snntt,  tlie  letter  r,f  the  Tih  ot  De- 
"^bl-r.  from  the  plainti!!'  ."s.  ott  to  .Sla\ighter, 

and  of  the  dth  of  December,  189U,  from  Slaughter  to 


M'Xab  in  my  judgment  :ire  sufiicient.  These  docu- 
ments cont.ain,  in  my  ju'lgmeut,  conclusive  proof  that 
the  plaintiff  Scotb  and  M'Nab  agreed  together  to 
cheat  and  defraud  those  who  might  ouy  shares  in  the 
company,  by  leading  them  to  believe  that  tho  shares 
were  at  a  genuine  jireiniuiu.  wheretis  to  th'^ir  know- 
Icge  they  were  nut.  tli<'  liititious  piiiiiiutu  hi  jng 
sought  to  be  brought  about  by  means  of  the  purchases 
to  be  made  with  the  plaintiff's  LGA'l  is.  5d.  hjVL'THAt 
and  which  were  to  be  made  lor  the  sole  pnrpoae  of 
creating  such  flotitioiia  premium.  Tbe  agreemeot 
between  two  Ot  moTB  to  do  Mi  lU^al  oct  J»t  baeu 

proved. 

The  next  question  is,  "Was  it  shown  that  tho 
pV^ifttifF  Soott  aud  M'Xab  agreed  to  curry  out  this 
mtention  illegal  means— tiz.,  by  deceit  and  fraud? 
For,  if  so.  there  em  be  no  possible  doubt  that 
an  indiit4ible  c  Duspinicy  ha-s  been  trotnmitted— viz., 
the  agreem<  !it  to  d'j  an  illegal  act  by  illegal  njeaus. 
It  ia  not  necessary  iu  this  caso  to  dincush  whether 
the  wdiole  of  this  must  bo  provoti  to  constitute  an 
indictable  oon^iraoy.  It  ia  said  tor  the  pLuutifF  that 
there  was  nothins:  deceitfnl  or  fraudulent,  in  his  pay- 
iiiir  his  i'G'i-'  .'>d.  to  SrNab  to  punihase  sh;ires  with 
upon  the  opi'u  mjirket,  and  iw  regards  the  m'To  pay- 
ment itself  I  agree;  but  the  cpiestiou  is.  Wis  the 
payment  of  the  £632  3s.  5d.  by  the  plaintiff  to  M  Xab 
made  for  tho  sole  purpose  of  creating  therewith  a 
fictitious  premium,  in  order  to  induce  the  public  to 
j)urch;isfj  bliares  in  tho  company,  and  thereby  benefit 
the  plaintiff"  and  M'Xab— a  deceitful  and  fniudulent 
means  whereby  to  cheat  and  defiuud  those  who  uiii(ht 
buy  shares  in  the  company  ?  I  am  of  opinion  that  it 
was.  Test  it  in  this  way.  Bappoae  a  pnrohaaer  in* 
daced  to  purchaae  alwres  of  file  plaintilf  or  M*Kab  by 
nK>ans  of  the  fiotitioas  premium  emated  by  them 
solely  for  the  purpose  of  inducing  such  purchaser  and 
others  to  buy,  could  he  or  not  have  suceessfuLy  sued 
either  or  both  for  a  false  and  fraudulent  misrepresen- 
tation y  I  say  that  he  could,  and  this  is  another  way 
of  Htating  tho  same  proposition — viz.,  that  the  plain- 
tiff and  M'Xab  agreed  by  means  of  deceit  and  fraud 
to  <rhi;it  ami  il<'iraii<l  the  wotdd-bn  jiinrhasiTS  of 
shares.  Tho  agreement  to  do  an  illeg.il  uut  by  illegal 
means  is  proved.  For  the  reasons  above  both  the 
plaintiff  and  M*Nab  were  liable  to  be  indicted  for 
conspiring  to  oheat  and  defraud. 

Xow.  how  does  the  1  rv  stand  upon  tho  subject? 
If  a  plaintiff'  cannot  iiiaiutain  his  cause  of  action 
without  showing,  as  part  of  such  cause  of  action,  that 
ho  has  been  guilty  of  illegality,  then  the  courts  will 
not  assist  him  in  his  cause  of  action.  This  was  decided 
in  Taylor  v.  ChaUr,  L.  R.  1  Q.  H.  JJOO,  17  W.  B.  C. 
L.  Dig.  'iS,  !i4,  where  the  illegality  was  pleaded,  and 
also  iti  /;•  ;/',■.  V.  /'j,  S.  "vc/f  (\,.,  wh-'irit  was  not 

pleaded,  but,  the  fraud  being  apparent,  the  court  would 
not  interfere.  When  the  plaintiff  Scott's  statement 
of  claim  is  looked  at  it  will  be  seen  that  he  there  states 
the  purjioses  for  wUoh  he  handed  the  money  to  tho 
defendants — viz.,  to  "  keep  up  the  price  of  tho  shares," 
which  u[>on  the  evidence  was  shown  to  bo  "  to  create 
a  fictitious  premium."  In  my  judtrne  iit,  the  phiintiff 
Scott,  when  suing  the  defendants  t  /r  breach  of  con- 
trast, as  he  does,  has  to  prove  the  whole  eontniL  t,  and  it 
was  not  competent  for  him  to  put  in  evidence  only  half 
of  the  contract,  and  he  did  not  do  so,  for  the  letters 

above  reail  were  opened  ])y  his  Ic'amcd  eo'iusel  a.s  j>art 
of  his  case.  Immediately  the  whole  eonlrm  t  upon 
which  the  plaintiff  sues  i.s  put  in,  the  illegality  of  tho 
coixluctof  the  plaintiff  ana  of  M'Nab  at  once  becomes 
apparent.  In  my  opinion,  themazim  "  In  pari  ddkh 
pnUi'T  I  st  rin,<Ji(lii  j  n  isi'ii'  uf  ii  "  !ip])H''',  and  thi.s  court 
ought  not  to  a.ssist  the  plaintiii'  when  lii>  seeks  to  re- 
cover the  .Is.  'hi.  back  fn)m  lii  •  ilcfi  ii  laut.s. 
Upon  these  grounds,  and  without  going  further  into 
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til*  oaae,  this  appeal  moat  be  diemiaeed,  and  with 


Solicitor  for  the  appellfints,  C.  J.  Whinnfy. 
Salidtor  for  the  respondenta,  A.  T.  Armik^. 


iHiflil  <Souct  Of  Justice; 


Chan.  IMt.I 
Stirliqg.J.J 


Muy  If.  J(!  28;  July  J.  1892. 

la  re  P^uuax. 
Hill  v.  Sobwabz.  (a.) 

Poirt /■         I  ■•I'J inn  —  <'  ir<  1,11  lit  in  Tii'iri  in'ti  iiiritt  that 

Ujijc'i  2"'"'"'  "f  ufUHtiidintitt  ihnnlil  Ik  t-rercised  only 
in  favour  of  trusien — Chntral  trtttimetUary  potoer, 
dxrtm  o/— Specific  performance  —Damugtt — LiahilUy 
of  wiffe  ezKuton. 

A  marria'ie  settle ment  exectUfd  in  1867  contained 
touenanta  by  the  hiuband  and  wife  that  all  the  property 
which  the  wifCf  or  her  huAand  m  htr  right,  uattM  at 
ony  time  during  the  coirrture  become  entitled  t<>  at  law 
or  in  equity  thould  he  settled,  and  that  any  jH>irer  ar 
jminr^  iif  <i])jMtiiitinent  orer  ony  property  ichuti^rfrr  r  of 
ivhii:h  tui:  >vi/i  jiiiyht  at  aiii/  tinv  ihiriwj  the  coartiire  lir 
till  'losi't  ,  luiih  r  itiiy  f'lttf  iwiif.  ii'it!,  or  other  instrument 
whaUoever,  ehouldt  if  ejcecuted  by  her^  be  exeetUed  only 
in  favour  of  the  trusteee  of  the  Settlement.   During  the 

COOert'in  the  r-i/t  brrnint,  under  the  in'H  of  htr  father, 
who  died  ill  1>71,  diiwi  iif  n  ;!»iier<d  tr^lnmcuturii  j.iiii<,-r 
tf  apifiiiif nind  vvcr  a  ■^iim  nf  .</"<•/,•.  She  died  in  •Imi-, 
1882,  iMviiKj  Ijy  her  will,  dated  tiut  29lh  of  .l/ar<  A,  ISNSJ, 
executed  the  puiwr,  not  in  famtur  of  the  tru»iet«  of  the 
Mttfemenf ,  but  in  favour,  amongst  othtrt,  of  her  hutband, 
whom  she  uppidnteil  one  of  her  executors,  and  who  duly 
proi-ed  her  triH. 

Held,  that,  id(i,'tu<jh  the.  cases  shoved  that  th>-  court 
had  gone  a  lomj  miy  in  enforcing,  by  tray  tf  fjK  ciJir  jtrr- 
formanctf  eoniracta  to  leave  property  In/  will,  not  one  of 
fftan  wae  a  cate  of  a  eontraato  l»tve  by  will  on  the  part 
oj  one  who  irui  merely  donee  of  a  testamentary  pmn  r  <./' 
ajijKiiidiiient,  ami  that  npx  iftr  pvr/nrinnuce  ouyht  not  (o 
he  dei  Tt'id  in  surf,  n  uisi-  ;  lii'f  tint'  ilir  trniite^s  ivere 
entitled  to  recover,  n-t  iluiwii/'s  nijniii^t  the  iei/e''a  aceaUors 
to  the  extent  of  her  u,-is»/^,  llf  nilnr  of  the  jirojterty  which 
would  have  come  to  the  hand$  of  the  trustees  if  the  covenant 
had  been  i>erfurmed  ;  cmd  that  the  appointed  fund  toas 
assets  fur  thi  jmynvent  of  her  ddts. 

Adjourned  sumiDOiu. 

Bj  an  indenture  dated  the  20tb  of  December,  1667, 

l>eing  the  settlement  made  on  the  nmrriago  of  tho 
defendant  Emil  Tetens  and  Marie  Crt  i-jhtou.  widow, 
aftt'C  a  recital  that  by  an  iiidentuiv  of  Kt'Jtleuient  , 
made  in  IHiH  Mrs.  Tetens  then  stood  possessed  of  I 
oertain  powers  of  appointment  over  divers  BUmS  of 
money,  stooke,  fundi,  and  securiti^,  and  the  amiaal 
produce  thereof  respectively,  subject  to  a  life  interest 
therein  of  her  fatlit  r,  TTu<;h  Parkin,  it  was  witnessed 
that  Mrs.  Tetens.  by  virtue  end  in  execution  of  tlie 
power  for  that  purpose  given  hy  the  reciti-d  iudciilure 
of  settlement  and  of  all  other  powers  and  authorities 
enablini?  her  in  that  behalf,  appointed  oertain  funds  i 
to  the  tniHtees  of  tho  wttlement  of  1>'^H7  upon  trusts  I 
(after  the  intended  marriage)  for  Mrs.  Tctons  durinjf  | 
her  life   for   her   separate   use   without  piower  of 
anticipation,  and  after  her  death  out  of  the  income 
to  pay  an  mmmtj  of  £100  to  Julea  Creighton,  her 

(o.)  Reported  by  W.  A.  O.  WOODS,  Esq.,  Bairiiter^ 
«t-LftW. 


■on  by  her  first  marriage,  and  onbjeot  thsdreto  to  pay 
tbe  income  to  Vr.  Telena  during  hn  life  detennin- 

able  as  therein  inontioned.  and  subject  then^to  upon 
trust  for  the  child  or  childn  ti  of  Mrs.  Tetens 
(including  her  said  son  by  her  first  marriage)  who 
should  be  living  at  the  death  of  the  survivor  of  Mr. 
and  Mn.  Tetens.  and  for  the  i»sue  then  living  of  any 
and  eveiy  of  Mrs.  Tetens'  then  declared  child  or 
children  including  her  said  son  by  her  first  marriage) 
wlio,  being  nialos,  shouhl  attain  twenty-one,  or, 
being  females,  should  attain  that  age  or  marry,  to 
tafceif  monthatt  one  in  equal  shares  as  tenants  itt 

oommiini  per  tUnti,  and  in  the  case  of  the  deoaaae  <kC 
Hdra.  Tsutia  without  leaving  any  such  chfld  or  imnB 

who  should  live  to  attain  a  vested  interest  in  the 
premises  then  upon  trusts  for  a  sister  of  Mrs.  Tetena 
and  her  Lssue. 

The  settlement  containcHl  the  following  covenants, 
upon  which  the  questions  in  this  case  aroea:— 

The  aaid  Emil  Tetens  and  M.  CceifldUonsoTCMotad 
that  all  the  estate,  property,  and  oreefai  whatnerBr 
which  the  said  M.  Creighton,  or  thf  sul  E.  Tetens 
in  her  right,  should  at  any  time  dunng  tho  coverture 
become  possessed  of  or  entitled  to  at  law  or  in  equity 
in  any  manner  whateoever  should  be  settled :  and  also 
that  any  other  power  or  powers  of  appointaient  over 
any  estate,  property,  and  eflocts  whatsoever  of  which 
she  might  then,  or  at  any  tim«  thereafter  during  such 
r  ]vc!  ture,  bo  the  donee  under  any  settlement,  will,  or 
other  instrument  whatsoever  should,  if  executed  by 
her,  be  executed  only  in  favour  of  the  trustees  or 
trustee  for  the  time  being  of  the  settlement  in  ocder 
that  all  snclk  estate,  projx'rty.  and  eflhots  should  be 
eifectually  vcste<l  in  an  l  Kr  li.M  1)y  them  OrUm  1^011 
the  trusts  declared  by  ilie  8<jttl'  iiicnt. 

Ilugh  Parkin,  the  father  nf  .Mrs.  T«  t<  ns.  died  oii 
the  10th  of  March.  1871,  having  by  his  will,  dated 
the  13th  of  December,  1600,  bequeathed  2}  per  Cent. 
Stock  of  considerable  amount  to  trustees  upon  trust 
for  Mra.  Tctons  during  her  life  without  power  of 
anticipation,  and  after  her  death,  as  to  the  sum  of 
i'j.OUO  part  there<(f,  u]kon  trust  for  such  persons  or 
purposes  as  Mrs.  Tetens  should  by  will  appoint,  and 
u  (^faidt  of  ammintment  upon  trusts  for  the  bsnsAt 
of  the  sisters  or  Hrs.  Tetens  and  their  issue. 

Mrs.  Tetens  made  her  will  dated  the  29th  of  March, 
1  S^'.t.  and  thereby  appointed  In  r  liusband  and  Mr.  Fraiik 
^liliier  lius.si'll  lier  ext-<.'u!nrs,  mid  iiftcr  b<'nueathiiig 
ilUO  to  Mr.  llussell  and  n'citiug  the  jxiwer  conferred 
on  her  by  the  will  of  her  father  of  appointing  by 
will  £i,OQO  2^  per  Cent.  Stock,  she  itirsoted  and 
appointed  ^at  from  and  after  her  death  the  ti-usteca 
of  her  father's  will  should  stand  possesst^d  of  tho  said 
sum  of  i'.j.OOO  uj»on  the  trusts  following — viz.,  as  to 
the  clear  sum  of  t'l.OOOpart  thereof  in  tnist  for  her 
nephew,  Hugh  Campbell  Rowley,  to  whom  she  be- 
queaUi^  the  same  iieeordingly,  free  of  legacy  duly ; 
and  as  to  tho  residue  thereof  (subject  to  the  payment 
thereout  of  her  just  debt<«.  funeral  and  testament- 
ary ixpeiises,  and  tin-  l^'^ncv  bequeathed  to  H.  C. 
Kowh  y  and  the  legai'y  duty  ther<H)n1  in  tnist  for  her 
husband  absolutely. 

She  made  a  codicil  dated  the  oth  of  December, 
18K9,  and  thereby  revoked  her  appointment  and 

b*  (jtiest  in  her  said  will  contained  of  the  clear  sum  of 
il.UOO  to  II.  C.  llowley  free  of  legacy  duty,  and 
directed  and  appoint' d  that  from  and  after  her  dt>ath 
the  trustees  of  her  father's  will  should,  out  of  tho 
sum  of  io,000  2i  per  Cent.  Stod(  referred  to  in  hor 
will,  raise  Mid  pay  legacies  amounting  to  £700,  and 
subject  to  the  aforesaid  legacies  should  stand  pos- 
Resse<i  of  the  residue  of  tlie  said  stock  uj>on  the  trusts 
by  her  said  will  d«'<  Inn  d  with  reference  to  tho  residue 
of  the  same  after  iiayuK  iit  to  the  Said  H.  C.  Bowloy 
of  the  legacy  thereby  revoked. 
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Mrs.  Tot^ns  died  on  the  19th  of  January,  1892, 
!i^anr;g  Mr.  Tetcna  ami  her  f^im  \>y  Iht  first  marriago 
kei  samring.  Her  will  and  codicil  were  proved  on 
the  8th  of  Mareb,  1B92,  hf  both  execators.  There 
hd  htm  no  imu  of  th«  nuniage  between  Mr.  and 
]bi.IMntt. 

QMrtions  having  arisen  as  to  the  effect  of  the 
MvamtBon  the  part  of  Mr.  and  Mrs.  Tctcns  contained 
m  tile  settlement,  and  the  tostamentaiy  dispositions 
■ada  by  Mra.  Teteos,  an  onginatiog  summona  waa 
lafanaatby  fbe  tnuteea  of  HT  ParUn'a  will  for  tiie 
e  of  obtnining  the  dccisdon  of  the  court  upon 
This  suninions  waa  entitled  both  in  the  matter 
of  the  trusts  of  the  settlement  and  in  the  matter  <if 
the  trufts  of  the  will  of  Mrs.  Tetens,  and  cuntaincd 
the  foUowios  questions  for  the  determination  of  the 
«8Bit;  (1}  WlMtliar  the  £o.000  2^  per  Ceot.  Stock 
ei^toVepddto  the  liuateea  of  t&  aetdement  or 
to  the  executors  of  3£n.  Tetens'  will  ?  (2)  whether 
ander  the  terms  of  the  settlement  Mrs.  Tetens  was 
under  any,  and  what,  liability  to  exorcise  the  jiowcr  of 
SfipaiDtaient  oonfened  upon  her  bv  the  will  of  the 
lialatoi  in  favour  of  the  tnuteea  of  the  aeCUement? 
(3)  whether  by  reason  of  the  exercise  of  thejpower  by 
Mrs.  Tet4'ns  as  in  her  will  and  codicil  mentioned  her 
estate  had  bocomo  liable  to  the  trustees  of  the  settle- 
ment, and  to  what  extents  (4)  what  interest  the 
defendant  E.  Tetens  was  entitl^  to  under  the  ap- 
ent  contained  in  th«  will  and  oodioil  ol  Mra. 
?  (.0)  whether  the  defendant  E.  Tetena  waa 
liable  iu  rf?<poct  of  such  interest  or  otherwise  to  the 
trustees  of  the  s<'ttlement  to  any,  and  what,  extent  ? 

When  the  summons  came  on  for  hearing  Stirling,  J., 
dinctad  it  to  atand  over  in  order  that  toe  defendant 
Indl  ISBtana  aught  be  aepantely  rcuwneawited. 

SIkUon,  lor  tho  tniateea  of  Mr.  Paxfcin'a  wilL 

JTaip  ITaebiisje,  lor  tho  truateae  of  the  aatClenMnt. 

liudlitj,  QJ'.,  and  for   the  defendant 

Jules  Cr^ghton.  — The  court  will  decree  specific  per- 
fononnea  of  a  contract  to  deviae  lands  in  a  particular 
mfl  "Fry  on  Specific  Performanoe,  3rded.»  p.  107  ; 
^Imer  Paddiskm,  2  Yent.  353,  s.0.  as 
Battiicn,  1  Vem.  48  ;  ForU^cne  v.  Hamah,  10  Yes.  G7  ; 
Lcfm  T.  Afaw,  10  W.  R.  313,  3  GifF.  592,  overruled 
on  one  fHjint  only  by  MadJieon  v.  Ahlerson,  31  W.  H. 
620,  8  A|ip.  CSaa.  467.  The  covenant  being  in  a 
■arriage  aaCUement  htnda  the  property  as  againat 
volunteers  claiming  under  Mrs.  Tetr  tis  and  creates  a 
lien  on  the  same:  Vai/ey  on  Settli-im^nts,  vol.  1,  p. 
201 ;  V,  L*t,  20  W.  li.  22-3.  \  Ch.  1).  IT...  [Siiu- 
UHO,  J.,  referred  to  Davivs  v.  Hm/utniu,  11  W.  R. 
1040,  1  H.  ft  M.  730.]  After  the  execution  of  the 
MtUament  the  poperty  the  subieet  of  the  wwPinBnt 
cedd  only  bo  disposed  of  by  am.  Tetena  in  a  par> 
ticnlar  w»y — i.e.,  in  favour  of  the  tnistcrs  of  the 
aettlement.  If,  however,  the  covenant  cannot  be 
neebicslly  enforced  the  trustees  are  entitled  to 
damages  for  breach  of  the  covenant. 

Uastiiiqt,  Q.C.,  and  Henry  Feilowes,  for  the  execu- 
tors of  Mrs.  Tetena*  will.— lira.  Tetana  had  no  power 
to  enter  into  the  covenant  in  quaatioa.  She  OOuld 
only  indicate  by  will  the  jwrsons  who  were  to  take. 
He  cases  relied  upon  by  Hj-  d.  f. n  Lmt  Creighton 
related  to  contracts  as  to  specific  property,  and  not 
to  powen  ^^ibh  might  never  ariaa. 

limit,  Q,C.,  aud  /u;/l':  Jojfeet  1'"'  tlif  defendant 
£inil  Tetena. — The  authorities  merely  establish  that 
the  donee  of  a  power  of  appointment  has  a  right  to 
contract  with  another  peraon  that  ho  will  pat  that 
person  in  the  same  posinon  aa  if  he  had  made  a  will 
in  his  favour.  The  object  of  the  covenant  h<Te  was 
to  prevent  Mrs.  Tetens  from  defeating  her  covenant 


High  Comr, 


to  settle  after-acquired  j)ro])crty,  and  was  not 
intendwl  to  opemt*  upon  Mich  a  power  of  appoint- 
ment as  in  the  present  cuso.  She  oould  not  contraot 
so  as  to  Und  honelf  to  exerci.«e  the  power  in  a  puti- 
cular  way,  or  ao  aa  to  bind  the  property :  In  re 
Cnrrnj,  QtUtm  T.  Way,  34  W.  R.  841,  32  Ch.  D.  361 ; 

V.  Shergol !.  in  Vfs.  .'iTfi.  As  regards  the  con- 
struction of  the  settleuieut,  euch  party  only  covenant* 
OS  to  what  he  or  she  can  perfonu  :  l!ohii>Ki»i  v.  Walker, 
1  Salk.  383 ;  Maoqoeen  on  Husband  and  Wife,  3rd 
ed.  p.  248 ;  Amies  ▼.  Trtdwdl,  29  W.  B.  714,  709,  18 
Ch.  D.  354  ;  Ravwhu  v.  Swith,  2  W.  E.  4:55.  2  Drew. 
29>^.  Mr.  Tetens  is  not  liable  at  all ;  and  even  sup- 
posing ho  is  bound  by  the  covenant,  it  must  Ijc 
confined  strictly  to  what  he  himself  can  perform, 
and  there  can  be  no  damagaa  in  respect  of  the 
hraaoh,  lor  no  hann  haa  nanltad  to  the  trusteea  of 
the  aettlement.  The  trostees  oan  haTe  no  daim  upon 

the  pnrti'-ii  nf  flic  fund  which  nltiruately  OOUeB  tO 
Mr.  TctiUis  by  virtue  of  the  appnintmcnt. 

Jiiickleif,  QJ'..  in  reply. — Mrs.  TetenH"  liijbt  to  lHs- 
pose  of  the  fund  was  not  limiti  il  tu  a  liinjio^ition  by 
will,  for  she  was  in  the  position  of  uu  absolute  owner. 
Fortfuriif  Y,  Bmnah  snows  that  property  may  be 
bound  by  a  oovanant  to  dinmae  of  uroperty  by  will 
in  a  particolar  way.  The  fond  is  Donnd  hy  the 
covenant,  and  Mr.  Tetens  is  trustee  for  the  trustees 
of  the  settlement  of  anything  that  may  come  to 
him  under  the  appointment ;  out  if  we  are  not  en- 
titled to  apedfic  performance  we  have  a  olaim  for 
damagea. 

Cur.  afh\  rulf. 

July  — STinLtXG,  J.,  after  stating  the  facts,  said: 
It  was  contended  on  behalf  of  Jules  Creighton  thai, 
inasmuch  as  Mrs.  Tetens  bad  made  a  will  executing 
the  power  oontoined  in  the  will  of  her  father,  the 
property  which  she  had  power  so  to  dispose  of  was, 
against  volunteers  cbduiing  under  her,  bound  by  the 
oovenant  containrii  in  her  settlement.  It  waa  not 
disputed  that  if  Mra.  Tetena  had  not  made  m  wUl,  Cha 
£5,000  atoolc  must  haTe  gone  to  the  peraona  entitled 
under  Hugh  Parkin's  will  in  default  of  appointiuenf 
by  her;  but  it  was  said  that  the  persons  claiuuug 
under  Iht  will,  being  men-  volunteers,  could  not  set 
up  a  title  to  the  npj pointed  property  against  persons 
claiming  it  for  valuable  considftation ;  and  in  anupott 
of  this  oontention  the  following  cases,  amongst  othen, 
were  dted :  OnyJmer  v.  Padditton,  2  Vent.  353,  s.o. 
aiih  iiiiiii.  froihiiT''  V.  flulli'swi,  1  Vem.  -IS,  and 
FvrUacm  v.  ll'imuh.  Unquestionably  some  of  these 
ctuses  show  that  the  court  has  gone  a  long  way 
in  enfoidng  by  way  of  specifio  performanoe  ooo* 
tracts  to  leave  property  by  wiU;  but  not  one  of 
them  is  a  case  of  a  contiact  to  leave  by  will  on  the 
part  of  one  who  was  merely  donee  of  a  testamentary 
power  of  apjiHiiitment.  In  my  judgment  spedfle 
performance  ought  not  to  be  decre<>d  in  such  a  case. 

"  It  is  not  to  be  doubted,"  nays  liolt,  L.J.,  in  Citoptr 
T.  Marti u,  IG  W.  B.  234,  Ij.  B.  3  Ch.  Apn.  47  (aee  p. 
58)  "  tliat  equity  .  .  .  will  never  nphold  an  act 
which  will  def(>at  what  the  pi  rsoii  creating  the  power 
has  declan'd  by  i»x])re-ssion  oi-  necessjiry  implication  to 
be  a  material  part  of  bis  intention."  In  Ittid  v. 
Shtr'jiU,  10  Yes.  370  (see  p.  380),  Lord  Eldon.  speak- 
ing of  a  olaim  by  a  pnrehaaer  from  the  donee  of  a 
testamentary  power  to  the  assistance  of  the  court, 
says  :  "  Th(»  testator  did  not  uK'an  that  she  should  so 
r\f^i_:uti-  till)  power.  He  intended  that  she  should  give 
by  will  or  not  at  all,  and  it  is  impossible  to  hold  that 
the  exeontioD  of  an  instmmeut  or  deed,  which,  if  it 
availed  for  any  pnrpose  must  avail  to  the  deatmotion 
of  that  power  toe  testator  meant  to  remain  capable 
of  execiitinn  to  the  moment  of  her  death,  can  be 
oonddercd  in  equity  an  attempt  towards  the  execution 
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of  fbe  power.**  TImm  nniaite  w«v»  nuide  in  ft 

in  which  the  contest  was  between  the  jmrchaser  and  a 
person  chiiming  in  default  of  ajipointuumt.  I  think 
that  ill  principle  they  "pjily  when  the  question  arises 
between  persona  claiming  under  a  contract  for  value 
on  the  one  hand,  and  those  claiming  under  the  will 
oa  the  other.  I  think,  therefore,  that  the  oontcaitioa 
on  the  part  of  the  tntBteee  and  the  beneficiariei  under 
it  failH. 

1  have  next  to  consider  what  are  the  legal  rights  of 
the  trustees  of  the  settlement  in  respect  of  the  cove- 
nant* Can  they  recover  damage*  for  breach  of  tho 
oovenant  on  the  part  of  the  wife  oontuned  in  the 
settlement,  and,  ii  so,  for  what  aTuount,  and  against 
whom  ?  First,  has  Mrs.  Tctous  broken  her  covenant  '■' 
She  covenunt<?d  thiit  "  any  otluT  p  iwer  or  powers  oi' 
appointment  over  any  estate,  property,  or  effects 
whataoawv  wer  which  she,  the  said  .M.  Crcightan, 
may  now  or  at  any  time  hereafter  during  such  eover- 
tore  as  aforesaid  be  the  donee  rnider  any  Mlllement, 

wiU.  or  otlier  inslrumcnt  whatsoever  shall,  if  executed 
by  htT.  be  executed  only  in  favour  of  "  the  trustees  of 
the  settlement.  Duriugthe  covorturo  she  became  the 
donee  of  a  general  testamentary  power  of  appoint- 
ment, which  she  might  have  «Keraeed  in  favour  of 
the  trustees.  The  power  was  executed  by  her,  but 
not  in  favour  of  the  trustees.  It  seems  to  me  that 
fliia  constituted  a  breach  of  the  covemmt. 

Next,  what  is  tho  amount  of  damages  to  be  re- 
covered in  rospect  of  such  breach  r  It  is  said  tbnt 
the  damages  ought  to  be  nominal  only,  beoause  the 
trustees  are  in  no  worse  position  than  if  the  wife  had 
declined  to  exercise  the  power  (which  no  doubt  she 
was  at  liberty  to  do),  with  th(>  result  tluit  the  fund 
hu'l  p:oT].- !is  ill  deftiult  of  ui)puiiit  Mil  lit.  It  socms  to 
me,  however,  that  as  the  wife  migtit  have  exercised 
thft  ^wer  in  favour  of  the  trustees,  and  as  she 
ezerosed  the  powor,  but  not  in  favour  of  the  trustees, 
the  oovenan1«es  ought  to  be  placed,  as  nearly  as 
may  be,  in  tho  same  position  as  if  the  covenant  had 
been  duly  ]K>rformcd,  and  cousetpu^ntly  that  the  trus- 
tees are  entith^d  to  rwovcr  by  way  of  damages  the 
value  of  tho  stock  which  would  have  come  to  their 
hands  if  Che  covenant  had  been  oomplied  with. 

Then  comes  the  question,  who  is  liable  in  respect  of 
the  breach  y  The  marriage  took  place  in  \><>u,  before 
the  piksfiing  of  any  of  the  recent  Married  Woiiien  s  Pro- 
perty Acts,  and  the  liability  in  i-cspcct  of  Mrs.  Tetens' 
ante-nuptial  contracts  is  consequently  governed  by 
the  oomoion  law.  Now  the  liability  in  respect  of 
liie  wife's  ante-nuptia]  debts  has  rooentty  been  con- 
sidered by  tho  Court  of  Appeal  in  tlio  enso  of  /)fr,'.- 
V.  i'uro,  .'18  W,  R.   20,  I'.'J  Q.  U.  1).  jin.l  T 

cannot  do  better  than  read  tho  stateim  nl  uf  tlie 
law  which  is  given  by  Liudley,  L.J.,  in  delivering  the 
judgment  of  the  court :  "  At  common  IftWft  husband 
was  liable  to  such  debts  to  the  whole  extent  of  his 
property,  whether  he  knew  of  their  existence  or  not, 
and  whether  he  obtained  any  propu  rfy  from  hia  wife 
or  none.  But  he  could  not  be  sued  alono  for  such 
debts  if  his  wife  wore  alive :  and  he  could  not  be 
sued  at  all  for  them  after  hia  wife's  death  :  Co.  Litt. 
351  b ;  Cknn.  Dig.  Baron  ft  Feme.  T.  and  (2  C).  Nor 
was  a  promise  by  him  to  pay  such  d(<l)t^  of  any  avail, 
if  tho  only  consideration  for  the  promise  wa,s  his  pre- 
existing liiibility  to  ])a}'  them  :  Mif'  v.  Ilrwuon, 
1  T.  K.  ;j  IS,  whure  such  a  promise  was  averred.  Nor 
would  a  court  of  equity  assist  his  wife's  creditors 
ftgamst  him,  even  if  he  had  acquired  property  through 
her:  Heard r.  Stanford,  2  Kq.  Caa.  Ab.  1.34  pi.  5.  If 
he  and  she  were  both  siie<l.  and  judgmi  iit  was  re- 
cover(>d  against  Ixtth,  such  judgmout  could  be  en- 
for<e<l  agjiifist  the  survivor.  If  judglBent  was 
recovered  against  her  before  her  marriage,  Asn.  /,i. 
lay  against  nim  and  her  alter  msRiage,  and  if  judg- 


ment was  f>btained  against  thembotii  oneooh  •n./a., 

and  then  she  died,  such  judgment  bound  him :  Obrian 
V.  Ham,  :J  Mod.  186;  and  also  citod  in  Woadyfry. 
<!rf-*hniii.  1  Salk.  110.  But  a  juilg-meut  against  her 
alone  did  not  aiTect  him  after  her  death,  Ihid.,  except, 
of  course,  in  his  character  of  administrator." 

Now  to  the  aathoritias  tluit  an  oitsd  by  ths  Laid 
Jttstloe  I  desire  to  add  the  oases  of  £oeihe«od  t.  Sd- 
tfr,  'i  B.  &  Ad.  808,  not  that  it  is  ven,-  muterial  to 
the  present  case,  but  that  it  is  a  ca^e  which  relat«ji  to 
a  covenant  by  a  wife  contained  in  her  own  marriage 
settlement,  the  action  being  brought  against  the  hus- 
band. The  Lord  Justice  in  the  concluding  wonli  of 
his  judgment  refers  to  the  liability  of  the  busbaad 
when  he  becomes  administrator  of  hia  wife  and  says, 
"  Tlie  hiw  upon  that  apj>ears  to  me  to  have  been  long 
well  settled."  In  Wentworth  on  the  Office  of  Execu- 
tors, the  liret  edition  of  which  was  published  in  1641, 
and  the  14th  in  1829,  at  pp.  Wi,  370  of  the  last 
edition  the  law  is  laid  down  thus : — After  referring  to 
the  property  to  which  the  husb  ui'l  In  i  iiii'  s  entitled 
Jiiri  tiinriti,  und  explaininij  the  law  us  staled  by 
Limlley,  I, ..J.,  tiiiit  tlie  iiusbniid  ait'-r  iiis  wile'sdeath 
is  not  liable  in  respect  of  proiierty  so  acquired,  the 
author  goes  on  to  say  this :  ''Another  sort  or  kind  of 
goods,  or  nitber  interests,  a  woman  may  have,  vii., 
debts  or  things  in  action  which,  «vs  the  former,  arenot 
divested  out  of  her  by  murringe  into  her  husband, 
nor  yet  can  she  thereof  make  nn  executor  without 
her  husband's  consent,  ulth  uigh  they  bo  one  degree 
farther  from  the  husband  than  the  sa«d  chattels  nsl ; 
for  that  though  the  husband  do  overlive  the  vrifs,  hs 

shall  not  l>e  entitled  to  them  as  to  the  f 'riiifr.  But 
if  his  wife  make  him  executor,  as  she  may.  or  if  after 
her  dentil  lie  take  administration  of  her  gooils  ;  then, 
as  he  is  thereby  entitled  to  them,  so  is  he  liable  also 
to  pay  her  debts  out  of  the  same,  when  he  shall  hsre 
reoelTed  them." 

That  statement  of  the  law  is  recognized  by  Pailnr, 
L.C..  in  H'tr!  . /"  Thmwux!  v.  I'nrl  of  Siif.lk,  1 
P.  W.  nil.  and  bv  Tulbot,  L.C..  in  fhanl  \\  ."i'tanfonU 
:i  P.  W.  409;  Cjis.  t.  Talb  t,  1T:{ ;  and  it  is  so  stated 
in  the  successive  editions  of  Williams  on  £xeonton. 

In  the  present  case  the  husband  has  not  tdim  out 
administration ;  but,  in  accordance  with  the  present 
practice  of  the  Probate  Division,  probate  has  Ixwa 
graiit<sl  ii)  liim  and  Mr.  Russell,  wlio  are  the  hfpl 
personal  representatives  of  tho  wife.  The  authoritieB 
to  which  I  have  just  referred  appear  to  me  to  show 
that  they  are  liaue  on  the  wife's  oovenant  to  the  si' 
tent  of  the  assests  eome  to  tiieir  hands. 

\Mial  ,  then,  are  the  assets  which  are  ftVailahle  for 
payment  of  the  debt  r  That  is  a  jioiut  which  was  not 
really  discus,sed  before  me.  and  if  any  questi  iii  arises 
on  it  it  ought  to  be  further  discussed;  but  for  the 
sake  of  avoiding  any  unnececsary  discussion  I  shall 
take  leave  to  state  the  conclusions  which  occur  to 
me  at  the  present  moment.  In  the  first  place,  the 
test.atrix  ajipears  to  rue  to  liiive  herself  made  the 
fund  in  question  snbjeet  to  the  |)ayinent  of  hor 
debts,  and  this  is  ))liiiiily  a  legal  debt.  A  question 
may  arise  as  to  whether  tho  logaoiss  to  the  amount 
of  £700  wotdd  not  upon  tho  pure  oonstmctiott  of 
the  lady's  will,  take  precedena- ;  but,  independently 
of  this.  I  upj)rphend  that  the  fund,  Ix-ing  subject  to  A 
general  i>ower  oj  ;«j>})oiiitinent.  which  the  te.statrix  has 
exercised,  wouhl  be  assets  t\>r  payment  of  the  witVs 
aute-uuptiul  debts  :  see  Fltming  v.  Ituchanan,  '•'>  Do 
a.  M.  &  O.  976.  In  saying  that,  I  do  not  foiget 
I  the  decision  of  Kay,  Ij.J..  in  Tn  r«  nu)»  r.  .16  W. H. 
TV).  ;!!>  Cli.  D.  IS_',  in  which  he  held  that  a  fond 
which  was  appointed  by  a  married  woman  did  not 
make  the  appointed  property  liable  as  assets  of  th* 
apfK>intor  in  respect  of  debts  oontraoted  after  ths 
marriage  in  regard  to  her  aspuate  estate.  But  tt* 
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HiohCocbt. 


HiOKs  V.  Stokes. 


High  Coma. 


Lord  Jiutico  rocogT»izf  s  the  general  law  whore  he 

S: — "There  is  no  doubt  that  in  caae  of  a  man 
has  n  general  power  of  appointment  and  exer- 
OHB  it  by  mil  ia  f avoor  of  Tofunteera,  the  property 
10  ^tpointad  will  be  oomidared  u  aawts  for  payment 
of  hu  debts."  The  conclusion  at  which  tne  Lord 
Justice  arrived  in  that  case  is  thus  stated :  "In 
this  CA.SO  th<'  [Kiwers  of  appointment  wcif  unly  by 
will;  and  as  tbo  provision  oi  section  1,  sub-section  4, 
of  die  Hanied  Women's  Property  Act,  1882,  docs  not 
inlyt  in  my  o|itiiion  the  property  appointed  by  her 
tnU  ii  not  Mibject  to  her  engagemento  made  during 
httCOWCtax^/*  Totally  different  consid(>mtion3  iipp] y 
toaeise  when  the  liability  arises  out  of  an  antc-uuptiul 
eontzact. 

As  at  present  advised,  therefore,  it  seems  to  me 
that  the  appointed  fimd  is  assets  for  payment 

of  thn  debts,  and  that  really  settles  all  questioiis 
which  aris*^  in  the  ciiso.  Under  these  circumstances, 
I  abstain  from  t'.^:Jl^^■s^iIlg  any  i.>i>iiii'jti  <in  the 
qnestion  which  was  considerably  argued  before  me, 
namely,  the  effect  of  the  husband's  personal  oorenant. 
That  appeals  to  me  to  give  rise  to  conuderationB  of 
nrjr  ooniideni'ble  nicety  which,  perhaps,  were  not 
fidfy  discussed,  nm]  under  these  cirevmistancos  I  do 
Mtgwpose  to  express  any  opinion  as  to  his  personal 

Solicitors,  Emna,  Fostrr,  tt  Wadham  ;  A .  A .  CoUynr- 
Britiow,  Jlusteil,  Js  II ill ;  I'rince,  Ayre«,  tt*  AusUn,  for 
fri»ee  A  Ajfre$t  Brighton. 


a  B.  Div.      I  V  w 

(Loid  Coleridge.  C.J.)  f 

Hicks  v.  Stukjm.  (a.) 

Artkanenf  —  Regiitration — County  voter  —  Netiee  of 
UgeeUon — Deicn'ption  of  objector — Plarr  of  ahoih — 
Bujkiencu  v/ — Itegutrati<m  i/j-der,  1889,  Forma  o 
{A)md  (B),  and  /.,  No»  3. 

1¥htTt  tutici  I./  <Jij'frt)iin  to  cfrtniii  c  imfi/  ri>t,  (•<  vrre 
MHaI  **John  Jt'Klijfi  ;/,  UnrnartC H-trrrar(\  on  th>  ref/ixier 
^dtdanflir  th:  iovufhi]}  of  liodiniu  Bvroufjh,''  without 
kalittg  that  Iiuruard\-(trmce  wa»  tituattd  in  Bodmin, 
and  it  iros  found  by  the  revitmg  horri&ler  lAiU  tualMy 
Add  htm  mtMied  bjf  the  omiuion, 

MMt  thaX  the  description  tf  the  objector's  place  of 
abode  wa«  ^nffirifnt  t,>  mti^fg  (As  Begitiration  Order, 
1889,  Forma  b  (.1)  and  {U). 

Tins  was  a  ease  stated  by  the  revising  banister  for 

the  B<xlinin  DiviHi(jn  cf  Cornwall. 

At  a  court  held  for  revising  the  lists  of  voters  for 
the  Budmiu  Division  of  Cornwall  certain  notices  of 
objection  had  been  served  upon  a  nuii^her  of  persons 
iMdent  m  the  said  division  objecting  to  their  names 
being  returned  npon  the  lists  of  county  voters  aa 
owners,  occupiers,  or  lodgers  respectively.  In  respect 
of  the  owners  the  notices  of  ohje<;tion  were  signed  as 
followH  :  "  John  Badt^ery.  Place  of  .'ibode,  Bumard's- 
terroce ;  on  the  register  of  electors  for  the  township 
of  Bodmin  Borough ; "  and  "  Thomas  Brook.  Place 
ol  alMde,  St.  NfchohM-street ;  on  the  register  of 
electors  for  the  tMwi;-,hij)  of  l?i><hiiin  l?orough."  and 
in  resjiect  of  tlip  occ  upiers  and  ledgers  the  notices  were 
signKl  "John  Budgery.  Place  of  abode,  Buniard's- 
terrace,  ou  the  list  of  the  parliamentary  electors 
(and  county  electors  or  burgesses)  for  the  township 
of  Bodmin  Borough  "  and  "Thomas  Brock.  Plnce  of 
abode,  St.   Nicholas-street  ;  on  the  list   of  parlia- 

(a.)  Reported  by  Cmxu  Cuatjcan,  Esq.,  Barrister-at- 

Lavr. 


mentary  electors  (and  coimty  electors  or 
for  tlio  township  of  Bodmin  Borough." 

Tliese  notices  wore  objected  U>  as  invalid  becaiuer 
they  did  not  contain  the  name  of  the  town  in  which 
the  particular  terrace  and  stavet  respeetirdy  were 
situated.  The  revising  barrister  overruled  the 
objection,  holding  that  the  description  of  the  voter 
in  eaeh  case  sufficiently  indieated  the  town  in  which 
the  objoctor  lived,  and  finding  as  a  fact  that  nobody 
had  been  misled  or  ir.convenienoed  by  the  omission, 
and  he  further  held  that  if  there  was  any  doubt  ha 
bad  Ae  power  to  amend  and  woold  amend  the  mid 
notices.  Oaa  of  tike  penmna  djaoted  to  ^ipaaled. 

Duhf,  for  the  appellnnt. — The  forms  rogiilating 
these  notices  of  objtetiou  are  coutamed  in  the 
Eegistratiuu  Order,  iSSit.  Forms  5  (A)  (B),  for  owner- 
ship electors,  uud  Form  I.,  No.  '1,  for  parliamentary 
occupation  electors  and  county  electors  in  a  parish  not 
a  parliamentaiy  borongh.  They  require  that  tha 
"  place  of  abode**  of  tiie  6b|eotor  should  be  stated. 
That  is  not  done  by  merely  stating  the  sfre't  or 
terrace  in  which  he  lives,  especially  where  the  voter 
is  a  county  voter,  because  be  may  reside  in  any  of 
aereral  towns  or  villages.  Tliat  distinguishes  this  case 
from  ShtMon  r.  Flateher,  17  L.  J.  0.  F.  34,  where  a 
notice  of  objection  in  a  similar  fonn  was  held  to  bO 
sufficient.  In  that  ease  the  vote  was  a  vote  for  the 
borouf^h  of  Clieltciihiiin,  and  tlio  raakiii":  of  tho 
objection  showed  that  the  objoctor  most  rcsido  in  the 
town  of  Cheltenham,  because  otherwiM  ha  wotdd  bava 
had  no  locus  standi.  There  are  two  cases  predsdy  in 
point,  in  which  county  Totos  were  in  question  and 
similar  notices  of  objection  were  held  to  be  insufficient. 
The  first  is  \\'(  ",ll,  ti  v.  />a'  i,.  i  C.  B.  115,  where  the 
notice  was  signed  '  James  Birch,  of  the  Oaks.  On 
the  xagister  of  voters  for  tho  parish  of  St.  Woolos," 
and  the  second  »  Humphrey  ▼.  flnr/e,  36  W.  R. 
510,  20  Q.  B.  D.  201,  where  tho  notice  was  signed 
"Gteorge  Chapman,  of  Churchyard.  On  the  list  of 
jiHrliameutary  voters  for  the  parish  of  Petersfield." 
Secondly,  if  these  notices  were  insufficient  they 
could  not  be  amended.  By  41  &  42  Yiot.  o.  2A,  f. 
28,  sub-seetion  2,  a  reriaing  barrister  "  nay  oomot 
any  mistake  which  \»  proved  to  blm  to  bava 
been  made  in  any  claim  or  notios  <A  objection,** 
This  refers  to  cases  of  clerical  errors  or  cjises  in 
which  nobody  could  possibly  l>o  milled.  Fur  ex- 
amiJe,  in  Adams  v.  Boatock,  30  W.  B.  4ti(>,  8  U.  B.  D. 
259,  it  was  beid  that  a  revising  barrister  might  correct 
the  omission  of  an  objector's  place  of  abode,  but  that- 
was  in  the  case  of  a  borough  vote,  where  it  wat 
impossiLle  that  anybofly  could  be  misled,  but  tiiat 
reasoning  does  not  apply  to  a  county  vote. 

T.  J.  Balltn,  for  the  respondent,  was  not  calloA 
upon. 

Lord  Coi.i:uil»(.K.,  f '  J. — Two  points  have  been 
argued  for  t  he  appellant  in  this  case,  lirst  that  the 
notices  were  bad,  and  secondly  that  if  they  were  bad 
the  revising  barrister  had  nopower  to  amend.  I  do 
not  thitik  it  necessary  to  decide  the  latter  point  as  to 
aim  iidnH'nt.  fur  I  am  of  oj)iniou  that  the  notiOM 
were  sutticient  without  it.  Accortlim^  to  the  authority 
of  StitldoHV.  rhidliT,  and  according  to  good  sense, 
I  think  that  the  objectors'  phioes  of  abode  were 
snfRciently  deseribed.  Tbe  cteoision  in  Sheldon 
FUifi-hn-  seems  to  me  to  be  directly  in  point.  Wa 
have  been  pres^^ed  with  the  case  of  Humphrfi/x.  Earle, 
but  the  distinction  lietween  that  case  and  the  ;  •  ■  snit 
is  that  there  was  no  finding  that  tho  pei-sons  obj*itted 
to  had  not  boen  misled,  and  the  court  seem  to  have 
thought  that  the  omission  of  the  word  "the"  before 
"churchyard"  might  have  milled  otbeni  Into  sim- 
posing  that  the  address  did  not  refer  to  tiie  ahnxaia- 
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vard  in  Peterafield,  whereas  here  the  rensing  barrUter 
Lm  found  as  a  fact  that  no  one  liM  htm  niUM.  or 
inconvenienced  by  the  oOttMion. 

Apptal  diamiued, 

Soliaiton  for  fbe  •ppdlont.  Lam  S  Wormm,  for 
3md,  Pearcf,  «t  Birkh,  Plyraouth. 

Solieiton  for  the  respondent,  Bu«k  Jt  Co.,  iot  8toke$, 


(PoUock,  h.',  rud^Hawkins,  J. )  }    ^     J  ** 
BlWHMSRE  AND  AnOTUEK,  PtUHOMn, 

iBAjkOBOH,  EetpottdenL 
8TKP»gY  Euonov  Pbtrtok.  (a.) 

Parliaintnt—EU'dion  pdUion — Practice — (Vrrtipl  aitc2 
iUu^  praciicea — Time  for  delivery  of  parUaUan — 
Ei^mtton  of  time — Special  ciratmttanea — Jlides  0/ 
Court  for  Trial  0/  Election  Petitiona,  1868,  rr.  6,  7. 

The  general  rule  of  practice  in  eUdioB  pdUunu,  that 
particulars  of  corrupt  and  Ukgal  pmetiee*  witt  he  ordered 
fo  ie  delivered  $eveu  daya  beforv  trial  of  thr  pHitiou,  in 
tut  a  hard  and  fast  rule,  and,  in  ihU  rmiuiioj  w/utficr 
ihtre  are  sjtf rial  cirriimstuiires  ujKin  whii  li  it  ti:iU  ud  in 
toetendinij  the  time,  the  court  will  tak>  iido  ronsideration 
the  size  and  nature  of  the  conatititeit< y,  the  iH/imlation^ 
and  the  tiu  m  hvr  of  voten,  and  alto  the  number  q/f  witneuet 
wham  it  ia  propiL^ed  to  Ctttl. 

Where,  in  u  fxirUttineuturij  chrtion  petition  r}aimi))ij 
to  void  the  eUctiun,  mid  uho  daimimj  the  seat  upon  a 
scrutiny,  and  relating  to  a  division  of  a  metropolitan 
iorough  which  contained  above  7|000  voters,  d8,000  tn- 
Tutbitants,  and  in  which  some  IW  witnesses  were  intended 
to  be  tolled  by  the  pelitiomrtf  an  order  had  been  made 
far  fhe  ddiverg  of  partktdara  of  alleged  corrupt  and 
ilhgal  prtirti'-,),  .teirn  dags  before  trial,  thr  (viirt  mn-h 
Mu  ordtr  1.1  lending  the  time  to  t'lt  diii/^,  the  particulars 
being  bi/  connent  limited  to  euch  'i<  voutd  not  have  the 
effect  of  autiriintting  the  scrutinij  li.tt. 

Motion  by  the  rciipondent  to  enlai^  the  tune  for 
the  dcliTery  uf  ccrtnin  particulm  hf  Hm  petitioners 
under  the  order  of  Barnes,  J.,  from  wven  to  ten  clear 
de^  before  the  day  Hp])ointcd  for  the  triid  of  the 

petition. 

Tbe  partitularH  in  question,  which  r<^uired  full  and 
detailed  iut'oriuution  as  to  names  and  addresses,  dates, 
places,  and  amoonta,  had  reference  to  tiie  foUowine 
charges  and  aUentions  in  the  petition—^.,  of  (1) 
bribery,  undue  influence,  and  trcatiiip' In'thn  re9{>ond- 
ent ;  of  (2)  the  same  by  his  elwtKjii  agent ;  of  (3) 
illegal  payiiifrits  for  the  use  of  premisfs  and  tlie 
exhibition  of  bills;  of  ( J )  prohibito<l  j>erson8  having 
Toted,  and  of  procuring  such  prohibited  persons  to 
▼ote;  of  (d)  paymenta  by  the  xeaipondent  and  his 
egent  for  deotion  ezpenfea  otherwise  than  through 
the  election  agent ;  of  (6)  money  provided  for  pro- 
hibited payments ;  of  (7)  paymenta  made  for  b.inds 
of  music,  torches,  flags,  biuuiers,  &c.  ;  of  (S)  illegal 
employments  ;  of  (9)  illegal  hirings ;  of  (10)  election 
expenses  omitted  from  tbe  return,  and  misstatements 
M  to  those  incurred  ;  of  (11)  failure  by  the  respond- 
ent ond  his  election  agent  to  comjdy  with  tlic 
provisions  of  tlie  Corrupt  rnictices  Act"  18S3,  as  to 
the  return,  and  of  corrupt  practices  by  the  eltn-tion 
agent  ;  of  (12)  election  expenses  mcurretl  in  excess  of 
the  maximum  allowed;  uid  of  (13)  genaxal  hxibery 
■ad  treating. 

The  petitKm  claimed  (1)  to  -void  tlie  eleotian,  end 

(a.)  Reported  liy  John  V.  :\It:LLOB,  Biq.,  Banister- 

at-Law. 


(2)  the  seat  for  the  unsaoceeaful  candidate.  The 
motion   for  the  enlur^n  ment  of  the  time  for  tbe 
diliTeij  of  tbe  particulan  was  made  in  the  fint 
instaDoe  nnnipported  hy  affidavit  of  any  spedal 

circumstances.  This  com-se  the  court  held  to  he  in- 
Sufiicient,  but  grantetl  an  adjournment  to  allow  the 
respondent  to  produce  such  affidavit.     <  >ii  the  :id- 

t'oumed  hearing,  the  4th  of  November,  an  afiidavit 
tj  the  respondent's  sdlioitor  was  read  to  the  effect 
that  owinf  to  the  an*  of  the  oonstitaeccnri  whidi 
eontebied  over  7,000  Toters,  and  a  jKiptuation  of 

M,753,  and  the  fact  flmt  a  nry  large  number  of 
witnesses  would  in  all  probjibility  ctuled  un  behalf 
of  the  petitioner,  the  period  of  wveu  days  was  in- 
sufficient to  enable  the  respondent  adequately  to 
prepare  hie  < 


Oewofd,  for  the  re^Modent,  in  eiipport  of  ffaa 

motion.  —  The  affidavit  discloses  sufficient  n>eaial 

circumstances  to  warrant  the  enlargement  of  the 
tiun'.  It  is  true  that  the  general  niJi'  has  Ix-eu  to 
make  a  seven  days'  order,  but  that  rule  is  not  in- 
flexible. In  Lenham  v.  Barber,  31  W.  R.  428,  10 
Q.  B.  D.  29S,  the  Mer^ord  «ue,  although  the  order 
mode  wae  a  seven  days*  order,  it  was  said  br  Am 
judges  that  the  f^f-neral  rule  did  not  mean  that  a 
hard  and  fast  line  was  to  be  dnivvn.  The  procedente 
in  practice  have  chietly  been  in  cusc-i  of  small  boHMDlgltSf 
where  the  same  difliculties  did  not  exist. 

Itoskill,  for  the  petitioners.  If  thiii  motion  succeeds 
it  will  have  the  effect  of  making  tht;  order  for  particu- 
lars bad  for  want  of  jurisdiotjon^  inasmuob  as  it  will 
be  granting  ten  days  where  dx  only  are  allowed  b^ 
rule  7  of  the  Kules  of  Michaelniiis  Term,  ISGH,  which 
applit-s  to  jiarticulara  of  the  votes  objected  to  and  the 
objection  to  such  votes  upon  a  claim  of  the  seat.  It 
would,  therefore,  have  the  effect  aloo  of  anticipating 
the  semtiny  Hat.  [In  order  to  meet  this  latter  objec- 
tion it  was,  however,  agreed  by  counsel  to  limit  the 
particulars  in  such  a  way  as  shoulil  not  have  this 
eft'cct,  and  to  confiiif  tlii)>ie  in  reference  to  he;iils  4,  »), 
7,  and  8  to  allegations  against  tbe  respondent  and  his 
election  agent.]  The  object  of  liminnff  the  time  to 
seven  days  is  to  piravent,  so  far  as  poaaSb,  any  1 
poring  with  the  witnesses,  end  the  praotioe  haa ' 
almost  oaivenal  in  favour  of  the  seven  days* 


rni.u>CK.  B.  -The  order  for  these  particulars 
made  by  IJamcs,  J.,  and  it  wius  directetl  that  they 
should  be  delivered  seven  days  before  the  trial  of  the 
petition.  The  respondent  now  seeks  to  enlarge  the 
time  from  seven  to  ten  dajrs.  We  should,  of  course, 
in  substance,  observe  tbe  rule  in  vogue  in  snoh. 
matters.  In  ordinary  civil  actions,  when  there  are  & 
larg»?  nunilirr  01  witmsscs,  u  piriiHl  of  t^u  il.<iya 
would  not  bo  uurea.sonable,  an<l  an  election  jtctition  is 
a  peculiar  inquiry,  and  may  involve  a  prolonged  pro- 
Uminaty  investigation  which  might  be  insufficient  if 
curtailed.  The  qnestion  really  dejionds  on  the  popa- 
lation,  and  the  area  of  the  t  onstitueney.  and  the 
number  of  witnesses  to  be  cjillt -d.  it  is  ipiite  clear 
that  a  small  borough  like  Ilerefonl  is  but  a  weak 
analogy  to  the  present  case.  There  you  might  very 
lUcely  nave  a  ferment  during  the  inquiry,  but  when 
you  come  to  a  larjB^  place  like  Stepney  it  is  not  Uksly 
to  bo  so  much  disturbed.  Vow  nere  the  matten  z 
have  mentioned  are  niiiferiul,  iind  I  think.  esjK'cially 
us  it  is  not  tbe  sole  case  i«i  which  a  ten  days'  order 
has  lx>en  made,  that  ten  days  is  a  reaeonaMe  time, 
and  well  within  our  power  to  order. 

Hawkixs,  J,—  1  agree. 

f'ltiriinl  asked  for  the  costs  of  the  motion. 

Jloskill. — That  part  of  the  motion  which  we  were 
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(.omjxilled  to  roHist  as  antidpAting  the  scrutiny  list, 
tod  »  rendering  tho  order  bad  for  w:int  of  juiis- 
diduo,  has  boea  abandoned  with  the  petitioner's 
eoDKot,  tad  they  ovglit  not,  tiMflcfaie,  to  M  (odered 
to  pay  the  coAts. 

E&VKIXS,  J. — The  motion  must  be  allowed  with 
Order  accordingly, 

folidtors  for  the  respondonts.  Bai/lis  tl  Prarr>. 
Soliciton  for  the  petitioners,  Fifld,  Jiotcoe,  iC-  Co. 


Q,  B.  Dir.  ) 
(MOktw  and  Bnuse.  JJ.) ) 

KxTom'  V. 


OetSl* 


I:kk.  {n.) 

Oamnj— Betting — Employment  of  agent  to  M — Ciamiuy 
Ad,  1892  (53  Viet,  e,  9)— Bet  made  and  paid  bfj\.re 
fumng  of  Act— Action  brought  qfiitt  fomng  <{/"  Act — 

WhHher  Act  rfirotfteciive, 

Th  (laming  Act,  1892,  does  h€4  apply  to  a  fromi$e 
made  htfon  tlus  Act  eotne  into  operation. 
Be/ort  the  Aet  come  into  operafton  a  betting  a<feni  made 

(rriain  IxU  at  the  reijnttt  of  unrl  for  n  prtjirijui!. 

iitfort  the  Act  came  ojieratiijii  the  httting  aijiut 

rttriv'ti  the  teinnittgt  and  paid  the  lossfn  in  retjtcrt  of 
atth  hitt.  The  reiuit  of  theee  traH»aetion$  was  tltai  there 
mu  a  balance  ngaintt  the  prindpal. 

After  the  Act  came  irdo  operation  the  agent  brought  an 
aetioH  agtti»U  the  princijial  to  rteaver  the  balance. 

Edit  ti>oi  he  vna  entitled  to  recovtr. 

This  was  Mk  appeal  from  a  daciakui  of  hit  Honour 
Jadge  Mackonoebie,  ritting  at  the  County  Court  of 

Wiltshire,  hoMcn  at  .Siilisbury.  Tho.  question  was 
whether,  altor  the  Guuiing  Act,  1S92,  camo  into 
fieration,  an  action  could  be  brought  to  recover 
ill  128.  6d..  the  amount  which  the  plaintiff.  Knight, 
vbo  was  a  bettmif  agent,  had  paid  before  the  Act 
came  into  ononitinn  for  1>otK  inado  \tj  hiai  at  the 
Ttquest  of  and  for  the  deft  iid.ait.  TjOO. 

Betvsw  n  N'mvimuImt  \  :tiul  Xi.vfMulM'r  "JS,  1801,  tho 
iilaintiff  extHuitevl  tcrtfiin  betting  commiasions  for  the 
defendant.  The  plaintiff  made  beta  for  the  defendant, 
ooUected  the  winninn,  paid  the  losses,  and  rendered 
an  aoconnt  to  the  derencbnt,  charging  a  certain  oom- 

miwion  for  his  trouble.  On  \ovrmber  2S,  1801,  there 
was  a  balance  uf  £  11  I'Js,  fid.  ag:iinst  the  defendant 
in  respect  of  these  transactions.  Th<' Act  came  into 
operation  on  May  20,  1892.  After  the  Act  came 
into  operation  the  rl«fa»*i*r  brought  an  action  in  the 
•^oxmty  court  to  recover  from  the  defendant  the 
balance  of  £11  I'Js.  (>d. 

The  county  court  judge  gave  jud^iu'  nt  for  tho 
plaintiff,  holding  that  tho  Act  relat<xl  solely  to 
prc'inisefl  made  after  tho  Act  cane  into  <^Mtation. 

The  defendant  appealed. 

M'  ri'H,  for  the  appellant,  referred  to  tho  Act. 

!>' K>/wnitrt,  for  the  resix)udeut. — A  debt  lawfully 
iccum^  before  the  sttttutc  oanbesDsd  for  liter  the 
Act  came  into  ojH-ration. 

He  roferrod  to  M^xm  v.  Durden,  2  Ex.  22 ;  Tou  ler 
r,  Chattertont  6  Bing.  2d8;  (Jillmort  t.  Shooter^  2 
Xod.  310. 

M'  )irn,  in  reply. — Some  offec^  must  be  given  to 
the  words,  "  no  action  shall  be  hrought."  [Maxhsw, 
J.— They  am  quite  wwisistHnt  with  the  Act  heing 
(raipeetiva.3    The  fint  part  of  the  seotion  would 

(«■)  Bepoffted  hf  J.  E.  Ai.nous,  Eaq.,  Bairister^t- 

Law. 


I  make  Toid  all  i)roauses  to  pay  sums  of  monqr  nada* 

before  the  Act.  therefon-  tho  Hoconrl  part  is  not  neoded 

I unless  it  apphes  to  promises  made  before  the  Act. 
JfsoM  T.  ZhNum  is  dislmgaisiiahle. 
,  M-VTHEW,  J. — The  county  court  judge  gave  judg- 
ment for  the  ])laiutiff.  I  think  his  judgment  must  be 
affirmed.  A  betting  agent  had  been  employed  and  had 
paid  money  forhisprinaipsl.  Under  Bead  t.  .^iN2er««n, 
32  W.  B.  MO,  13  a  B.  D.  779,  he  was  entitled  to 
recover  the  money.  TTo  had  a  vested  right  to  recover 
the  money  at  the  time  the  Act  came  into  operation. 
Then  comes  the  statute  :  Is  it  rotrospi  iitiv.-  ur  pros- 
pective I-'  Mr.  Morten  says  that  the  intention  of  the 
Legialatoie  was  that  it  should  be  xetrospoctive,  other- 
wise the  seoond  nart  of  the  seotian  would  not  Iiave 
been  needed.   Now  Hie  seotion  provides  that  "any 

I»roinise,  expross  or  itupliod,  tn  pay  any  person  any 
sum  of  money  j>;iid  l>y  him  under  or  in  respect  of  any 
contract  or  agreement  rendered  null  and  void  by  the 
Act  of  the  8th  and  i)  Victoria,  chapter  one  himdred  and 
iiine,  or  to  pay  any  sum  of  money  by  way  of  com- 
mi.ssion,  fee,  rowanl,  or  otherwise  in  respect  of  any 
such  contract,  or  of  any  si  rvico  in  relation  thereto  or 

inconni'cf  ion  therewith,  shall  ho  null  and  void  ** 

So  far  all  is  prospective,  imd  after  the  word  "  pro- 
raise"  you  must  read  in  "hereafter  made."  Tho 
section  oonlinnsSi  "  and  no  action  shall  be  brought 
or  nudntahied  to  recover  any  snoh  sum  of  money," 
and  it  is  argued  that  that  is  both  prospective  and  n-tro- 
spective.  1  ciumot  agree  with  chat  view,  which  would 
>,Mve  no  meaning  whatever  to  the  word  "  such."  The 
word  "such"  is  a  repetition  of  the  earlier  part  of 
the  section,  and  shows  that  the  seoond  part  of  the 
section  deals  only  with  the  sums  of  money  dealt  with 
in  the  first  part— that  is,  sums  of  money  due  on  a  pro- 
mise hereafter  made. 

Bruce,  J. — I  am  of  the  same  opinion.  The  plain* 
tifTs  right  aocmed  befme  the  statute  passed.   It  is 

possible  to  give  a  construction  which  will  carry  out 
the  intention  of  the  Legislature  without  any  such 
harsh  constmotion  as  thai  contended  for  tj  the 

app«'llant . 

Ajipetil  dinnissed, 

SolioitaiB,  ClorAe,  AtwiiNt,  Jb  Oo»;  B.  J.  King. 


Oct.  31. 


Q.  B.  Dir.  1 
(Mathew  and  Bruce,  JJ.)  f 

Pin)M£Y  t'.  GOOLES.  (a.) 

(fame— Dealing  in  game  wUhemt  lieenee — Exposing  for 

■•ill'  aud  -  JIu.ii  linre.  and  hlacJ;  gaim  /.  r'.'/' I'limia — 
Uume  Act,  1H31  (1  tt  2  Will.  4,  c.  32)  -2  d-  3  Vict.  c. 
33—23  &  24  I'lcf.  e.  90.  «.  13,  14—84  «  25  Fid.  e. 
91,  «.  17. 

.1  jit  rnm  »-ho  did  not  hold  an  trcite  licence  under  23 
<fr  24  17c/.  f.  IK),  9.  14,  txjKmd  /,  /•  mle  in  his  shoj>  and 
sold  a  hare  and  a  brace  of  hlitck  game  which  had  been 
killed  in  But$ia  and  imported  into  this  country  for  sale. 

Held,  that,  the  hart  and  black  game  having  been  kUled 
abrowJ,  it  tvas  not  meesMny  to  hM  the  mite  Heatee. 

This  was  a  case  stated  by  a  metropolitan  poUoe 

magi.strato. 

On  the  21th  of  Marcii,  Isitl',  the  re.ii)0ndent  Ecoles 
exposetl  for  sale  at  his  shop,  32.3.  Old  Kent-road,  a 
hare  and  u  brace  of  black  game,  which  he  on  the 
same  day  sold  to  the  nppsllant  Pudney,  an  officer  of 
Inland  Bevenne.    The  req^ondent  at  the  time  of 


(«.) 


by  J.  E.  ALDoxra, 
Law. 
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flaeb  aale  did  not  hold  an  cxcUo  licence  to  deal  in 
aMM.  The  hm  and  black  game  had  been  killed 
Abroad  (in  Bnana)  and  importoa  into  ^bi»  oountxy  for 
•alo. 

The  magistrate  found  as  a  fact  that  the  braoe  of 
black  giiiiio  wore  of  the  sin;n'  sji-'cit's  :is,  and  indis- 
tinguisluiblo  from,  the  black  gfiiiic  luuud  in  the 
United  Kingdom,  and  named  in  section  li  of  the  €hme 
Aot,  1831  (1  &  2  Will.  4,  0.  32).  and  that  the  bars  was 
of  the  same  spedea  as,  and  nidiatingaifllMble  from, 
the  haros  foiuid  in  Scotland  (commonly  called  blue 
hares),  and  named  in  section  2  of  the  Game  Act,  1831. 

On  the  11th  of  Juno,  ISO'J.  the  respondent  was 
■ammoned  before  the  magistmto  at  the  Koatbwark 
Bdioe-court  to  answer  an  infonuathm  exhibited  by 
flie  appellant  which  charged  the  respondent  with 
dealing  in  game  without  havin<^  in  force  such  a 
licence  as  by  the  statute  in  that  behalf  is  required. 
The  magistzate  dismissed  the  information,  being  of 
Ofinioa  that  on  the  facts  no  excise  licence  was  neoes- 
Mij«  Thtt  qoMtion  lor  tho  opinttm  of  the  oourt  was 
whether,  midflr  the  dronmstaooes,  flMrespondent  was 

^ilty  of  the  offnnoe  charged  af^iin<?t  him. 

By  'I'.i  &  2 1  V  ict.  c.  UO,  s.  14,  everj*  person  dealing 
in  game  in  England,  Scotland,  or  Ireland  is  required 
to  obtain  an  excise  lioenoe  upon  payment  of  the  duty 
of  £2,  and  any  penon  who  purchases  or  sells  or 
otherwise  deal*  in  gWDA  before  he  obtains  such  a 
lioenoe  is  to  forCnt  fhe  Bum  of  £20. 

By  24  &  25  Vict.  c.  !»1 ,  s.  17,  it  is  enacted  that  in 
any  information  exhibit<Kl  fur  recovery  of  the  said 
penalty  it  shall  be  suflieieut  to  allege  and,  upon  the 
trial  thereof  to  prove,  that  the  defendant  dealt  in 
||Hne  whhoat  the  Uoesoe  required  by  88  ft  24  Tiot  e. 

By  section  13  of  23  &  24  Vict.  c.  90  all  the  claoses, 
provisions,  and  penalties  of  1  &  2  Will.  1,  c.  M2  ;iiid  of 
the  Act  2  &  3  Vict.  c.  35  relating  to  deident  in  game 
and  to  the  seUiag  of  gjMM  an^  to  te  as  the  same  are 
oonsistent  with  &e  sa^rasapflovMooiisof  23  &  24  Vict, 
e.  90,  and  as  fhe  same  are  altered  and  amended  by 
that  Act,  to  extend  to  and  be  of  full  force  and  effect 
in  and  throughout  the  Unit-ed  Kingdom,  and  are  to 
be  observed,  applie<l,  and  enforced  as  if  the  same,  so 
altered  and  amended  and  made  consistent  with  the 
e^nes  provisions  of  that  Act,  had  been  Uiarein  w- 
peated  and  specially  enacted. 

Section  2  of  the  Ghime  Act,  1831,  enacts  that  the 
word  "  game"  shall,  for  all  the  purposes  of  that  Act, 
bo  deemed  to  include  hares,  pheasants,  partridgee, 
grouse,  heatih  or  moor  game,  Uadk  game,  and  biia- 
tards. 

DauekiverU,  for  the  appellant. — The  rcs|)nnileiit 
ought  tj  have  been  convicted.  If  the  magistmto  is 
right,  a  person  dealing  in  foreign  game  requires  no 
limnoe,  while  if  he  deals  in  English  game  he  does. 
23  ft  24  Viot.  e.  90  waa  passed  foe  the  pratodioii  of 
the  rerenue. 

He  referred  to  dnyrr  v.  Hr'f.,  37  W.  R.  586,  23 
Q.  B  D.  100 ;  SauHdera  v.  Baldy,  14  W.  R.  176,  L.  B. 
1  a  B.  87. 

fiutton,  for  the 
Tba 


Mathew,  J. — I  am  of  opinion  tliat  the  magistrates 
were  right.  The  question  is  whether  the  fact  that 
this  person  did  not  procure  the  excise  licence  men- 
ticned  in  23  ft  24  Vict.  o.  90,  a.  14,  renders  him  liaUe 
to  piroeeention,  seeing  that  the  birds  he  told  did  not 
belong  to  the  United  Kingdom,  but  camo  from 
abroad.  You  can  only  construe  the  later  Acts  by 
reference  to  the  fonner  Act  of  1  &  2  Will.  4,  c.  32. 
Bt  that  Aot  it  was  intended  to  impose  the  obligation 
of  oUainiagacarlifiaata  to  mU  gama.  IhaoBliga^ 


tion  was  imposed  on  the  dealer  to  obtain  a  1 
The  form  of  licence  makes  the  section  perfeolly  j^&a, 
[The  learned  judge  read  Hie  form  of  licoice  in 

Schedule  (A).]  The  licence  was  intended  to  apply 
to  English  game  only.  The  subsequent  stahitei 
were  passed  extending;  the  provisions  of  the  Art  of 
Will.  4.  It  has  been  said  that  revenue  clauses  of 
statutes  ought  to  l>e  construed  %ridely,  aadttat  Hm 

Act  of  1860  (23  ft  24  Viot  o.  90)  is  a  nfanoa  Ad, 
and  that  the  intention  was  to  raise  a  revenue  upon 

the  sale  of  game  <if  ;uiy  description.  But  it  clearly 
refers  to  the  earlier  Act.  Se<'tion  14  says  :  [The 
learned  jud^e  read  section  14  of  23  &  24  Vict.  c.  90.1 
The  reosomng  of  Hawkins,  J.,  in  (Juytr  t.  is 
perfectly  aoooratOb 

BBTirE,  J. — I  am  of  the  same  opinion.  I  think  ths 
later  statute  must  be  rsad  by  refetenoe  to  the  eariisr. 

Appectl  iHimissttl. 

Solicitors  for  the  appellant,  SolicUori  to  Juhnd 
Rtvmue,  Somanet  Hooaa. 

Solioitor  fto  fiia  aiagiitnAa,  iStf tneor    Me  SVessNiy. 


Q.  B.  Div.  , 
(Lord  Coleridge,  C.J.,  J  Oct  28. 

and  Willi,  J.)  ) 

Howard  i-.  Sapleu.  (</.) 

( Vjn/wM*/ — Jhrectur — Shara  held/or  jturpow  of  quaUfi' 
cation— Charging  Order — In  hit  ow«  r^W  " — ^1  ft  2 
Vid.  c.  110,  s.  14. 

Sharea  ttanding  in  the  name  a  judgment  debtor  in 
the  heobe  of  a  company  eamtat  be  made  tne  sm^^  ^  a 

charging  order  jif  he  it  not  the  benejicial  owner  of  them, 
but  ia  merely  regittered  as  oumer  for  the  pnrjiOK 
(luali/ijiii'j  as  a  director  of  iln  ri.ini'uni. 

Piilbrook  v.  Biohmond  Consolidated  Mining  Co.,  27 
IT.  B.  S77,  9Ch,D.  610,  eommsnM  im  umdfoUamid. 


Appeal  of  the  plaintiffs  from  an  orJ-  r  of  (he  JS 
in  chambers  discharging  a  charging  order  itiMi. 

The  plaintiffs,  having  recovered  a  judgment  for 
£43  against  the  defendant,  obtained  a  wazging  order 
nisi  on  fifty  shares  standing  in  the  defendanl^s  name 
in  the  books  of  tlio  Oldburj'  Euilwriy  Co.  Th*^ 
defendant  was  a  director  of  that  comi>any,  and  the 
OOmpany's  private  Act  provided  that  the  qimlificatioii 
for  a  director  should  De  the  possession,  in  his  own 
right,  of  not  less  ttaaflf^  shares.  After  the  ohaqf- 
iiig  order  had  basil  obtained  the  plaintiffi  WSN 
informed  by  the  Great  "Western  Railway  Co.  that 
(bat  company  hud  jnirchased  the  defendant's  shares 
in  the  Oldbury  Railway  Co.  in  1HS9,  but  that  they 
had  been  left  in  his  name  in  order  that  he  might 
continue  to  be  qualified  as  a  director,  and  that  uis 
tranrfer  had  not  been  rogiati  reiL  15y  the  OldbufJ 
Hallway  Act,  18«1,  the  Great  Western  Railway  Co. 
were  empowered  to  nominate  three  out  of  the  ftva 
dtaaetoca  of  fha  OMboiy  Bailway  Go. 

Qrnjtou  EUin,  for  the  plaintiffs.  -This  case  can  be 
distinguished  from  Cooper  v.  Ori^n,  40  W.  R.  420, 
ri892Tl  Q.  B.  740,  because  here  the  defendant  held 
himself  out  to  the  plaintiffs  as  the  real  owner  of  the 
shares,  and  is,  therefore,  estopped  from  now  denjfing 
it,  and  also  because  the  (Jreat  Western  Railway  Co., 
which  has  power  to  appoint  three  out  of  the  five 
Oldbury  Co.  directors,  has,  by  jjurcbuaing  the 
defendant's  sharra,  practically  appointed  a  fourth 

(a.)  Bcforted  hj  F.  0.  BoBoraov,  Esq.,  Baniater-at- 
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HovAso  V.  Sadisr. — ^HASTnros  (LnnrsD)  v.  Pbabsoit. 


Hroir  OoTT«T. 


4itector.  This  is  an  evasion  of  the  Oldbury  Koilway 
iAini,  and  »  poaaibly  vUrd  virm. 

J.  V.  Austin,  for  the  Great  Western  Railway  Co. — 
TlmaLseis  onvered  by  Cimper  v.  Urijj'm,  which  ciiso 
{ollowed  PitHiri«>k  V.  Jtichiiumd  (.'unsoltdiit'd  Mihiinj 
fa,:':  W.  K,  377.  9  Ch.  D.  (ilO,  in  which  Jessel,  M.K., 
Md  tlttt  ponession  of  dlBres,  in  his  own  right,  by  a 
dkariir  for  the  jpoipoaa  of  qnalificatiou  did  uut 
MwilitB  beneficial  ownerdnp.  Aasumiug  that  thu 
Gmt  Western  Railway  Co.  did  act  illetjully  in  piir- 
cbosg  the  deft-ndant'n  shares,  that  is  a  fraud  against 
the  ihareholdem.  nut  against  the  plaiutifTs.  Tho 
defeodut  is  » tnurtee  lor  the  Great  Western  Bailway 
Ca,  ud  tbarafone  tlie  platntiffii  OMiiiot  hsre  •  charg- 
ing order  against  the  shares :  In  re  The  lllaktlnj 
Orita^rtCo.,  'lb  W.  IL  111.  [He  was  stopped  by 
lie  court.] 

A^hnlrn  J<,nc4,  for  the  defendant. 

llnr/M-i.  HUin  in  r<>ply. — In  Pulbmolc  v.  Richmond 
/  Miniiuj  Co.  the  words  "  in  his  own  right" 
wm  ooBtained  in  the  artiolea  of  association  of  tiie 
cmpmj,  and  that  oaae  ia  no  rathoi  ity  for  the  oon- 
Anetkn  of  wovda  in  aa  Act  of  FarliainaBt,  m  ia  the 
mmhtn, 

LarfOoLBBiDOX,  C.J.— I  am  of  opinion  tiiat  this 
Ifpsl  auat  be  dismissed.  I  quite  concur  with  what 
W  wd  by  the  Court  of  Appeal  in  CVz/xr  v.  Gn'Jfin 

if  to  the  case  of  /'<'  "  ;■  '.■  v.  Richimtnd  ('••iis^iUdtilnl 

Mm»>j  Co.  being  a  binding  decision.  That  case  was 
<imded  some  time  ago,  and  has  often  been  acted  on 
mot,  aad  it  wouM  oanae  great  oonfnsioa  if  the  inter- 
pnMion  placed  by  Jeasel,  M.S.,  on  tiieae  words,  "  in 
aw  own  ri;;ht,"  was  jiow  to  bo  calltMl  in  question.  I 
Ka  unabl'»  to  distinguish  this  case  from  Cooper  v. 

Wnxs.  J. — 1  agree,  and  have  only  to  add  that  I 
Wfnt  the  decision  in  Pulbrook  v.  Richmond  Contvii- 
iiiu'i         lii'rMUHe  I  think  it  has  a  teodaiM^to 
Uke  people  oomuiit  themselTes  to  shams. 

AfjftA  rfiwnfaatif, 

8ol(ftarfiirtlM]klaiiilift»  J./;  V.Witd, 

Solicitor  for  the  daiandaiil»  P.  J,  Atflamf,  for  /. 
Utad,  Binoingfaaai. 

StUtorfortlMaEWt  Waaleni  BHlmj  Co.,  IT.  £. 
Aim. 


HAsmiM  (Lohtsd)  v.  Pbabsooi.  (o.) 

l^aAtektr — Liahility — GoofU  pledged  by  person  en- 
♦imW  to  him  by  the  oumer  for  purpoties  of  lale — 
Hmnntile  agmt — (hrdinan/  conn^e  <>f  businm$  — 
fvUn  Act,  1H89  (52  d:  53  J  id.  c.  45),  $3.  1,  2. 

Vhre  a  per$on  entrutted  with  goods  for  the  purpose  of 
hi,  ji!'d<j>  ■(  f/itm  ivith  a  pawnbrohr,  !,>  it  imt  ,t 
^^o^ritUt  agent    '  luCing  i'h   the   ordinary  courM'  of 
,f  a  mercantile  agent  '*  within  the  meaning  of 
•^os  2  of  the  Facton  AU,  1889,  tmd  th*  fownbroker  it 
«rt  fPrtMtal  fty  t/hif  seeMm  yVom  iM  oef^  ly  Ms  eumer 

krttmrr  the  value  <f  the  gm>d», 

^PPaI  from  a  decision  of  hia  Honour  Judge 
^Bitowe  at  the  lAmbeth  Oottntgr  COBrt»  gMng 
indgmeitt  for  the  defendant. 

plsintilfs  wore  dealers  in  watches  and  jewel- 
*yt  Md  ai^loyod  a  person  named  Brook  to  ti^e 

(>>)  ligaitad  bj  T.  B.  CoL^iniiouN  Dnx,  Baq.,  Bar- 
liater-at-Law. 


articles  to  private  houses  for  thf>  ptirpuse  of  selling 
them.  Brook  was  paid  by  moans  of  a  small  salary 
and  a  commiaaton  on  the  price  of  the  articles  which 
he  sold.  Brook  pledged  certain  articles  which  had 
boon  so  ontmsted  to  him  for  salo  with  the  defendant, 
who  was  a  pawnbroker,  and  who  received  them  in 
good  faitfi,  baliavmg  tham  to  be  the  pwparty  d 
Brook. 

The  plaintiff  then  hroaght  this  aotian  agdaat  the 
dirfwidant,  oUuming  to  zeamr  tiie  gooda  or  thair 
vahie.  The  ooon^  ooort  Jiul|»  held  wat  Brook  was 

a   "  innrcantile  agent"  withm  the  meaning  of  the 
Factoi-8  Act,  1S89,  and  that  the  defendant  was  pro- 
tected frtJiii  liiibility  by  section  2  of  that  Aot.  and 
gave  judgment  for  the  defendant. 
The  plaintiff  appealed. 

The  Factors  Act,  1889,  enacts  (section  1)  that  for 
the  purposes  of  the  Act  (1)  the  expression  "  mercan^e 
agent  "  shall  moan  a  mercautilo  agent  having,  in  the 
customary  course  of  his  business  as  such  SAent, 
authodlgr  aither  to  sell  mods  or  to  consign  goooi  for 
the  nuipoae  of  sale,  or  to  niy  gooda,  or  to  raiae  monaj 
on  ue  seonrity  of  gooda.** 

Section  2,  sub-section  (IV  provides  that  "where  a 
mercantile'  ajrent  is,  with  tne  consent  of  the  owner,  in 
possossio!!  of  {^ooHs,  or  of  tln'  liocuments  of  titlo  to 
goods,  any  sale,  pledge,  or  other  disposition  of  the 
gooda  made  by  him  iHian  aoltalg  in  the  ordinary 
course  of  business  of  a  meroaalile  agant  ahall,  anbjeot 
to  the  provisions  of  this  Act,  he  aa  Talid  aa  if  he 
wel  l'  <'xpr.  ssly  authorizwl  by  tho  owner  of  the  poods 
to  umko  tho  same  :  provided  that  the  person  taking 
under  the  disposition  aots  in  good  faith,  and  has  not, 
at  the  time  of  the  diapoaition,  notaoe  that  the  peraon 
making  the  di^Maition  haa  not  aothority  to  man  the 
same." 

Finlay,  Q.C.,  and  Clucr,  for  the  mpeUant— Brook 
was  not  a  mercantile  agent ;  and  u  he  waa,  lie  was 

not  '•  acting  in  the  ordinary  conrsn  of  biisinaaa  of  a 

mercantile  ligent"  in  pledging  thesi'  articles. 

Tiiidal  AtlciiinoH,  Q.C.,  and  C.  Atttuhorough,  for  the 
respondent.  -Tho  terms  used  in  the  definition  of  a 
mercantile  agent  ate  disjunctive,  and  if  a  person 
eomes  within  one  of  the  terms  he  is  a  mercantile 
agent  for  ^  purposes.  Brook,  being  authorized  to 
Will  articles  for  the  plaintiff,  was  a  mercantile  agent, 
and  thr-refon-,  by  seotioa  2, the defandant  ia  protMtad 

in  dealing  with  him. 

Tlu  y  cited  Ilei/man  v.  Jlnoiar,  13  0.  B.  N.  8.  510, 

11  W.  R.  C.  L.  Dig.  .H. 

MAmsw,  J. — I  think  that  this  appeal  must  be 
allowed.  The  argnment  that  we  have  just  heard  haa 
the  effect  of  striking  out  of  the  2nd  aeotion  of  the  Act 
very  material  and  very  important  words  which  aro  to 

be  fouii'l  tln're.  What  appear  to  be  tho  fa<:t.s  in  this 
case  are  these — a  jeweller  entnisted  a  man,  who  ap- 
pears to  have  acted  as  a  sort  of  traveller,  with  certain 
artiolea  of  jewdlery  for  sale.  There  waa  no  autho- 
rity whatever  to  plerlgc.  Ho  pledged  them  with  the 
ilpfi'ndant  and  thereujwn  the  plaintiff  brought  an 
action  to  rocovor  the  goods  from  tho  defendant.  A 
defence  was  set  up  under  the  Factors  Act  tlmt  the 
defendant  in  dealing  with  this  traveller  was  dealing 
with  a  mercantile  sgent  and  was  protected  by  the 
terms  of  the  Act.  The  only  section  apon  which  reli- 
ance can  he  placed  is  section  2.  [His  lordship  read 
section  2,  ana  continued  :■ — ]  I  think  that  what  the 
section  means  to  refer  to  is  a  person  of  a  class  ordi- 
narily carrying  on  that  description  of  business  ;  such 
a  peraon  held  out  to  the  world  as  belonging  to  that 
class  is  within  tiie  Vmaton  Act  a  person  whoUndahb 
principal.  There  is  no  evidence  of  a  person  here  who 
answers  to  that  description,  because,  ao  far  us  at  pre- 
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•snt  kmnm,  then  u  no  olass  of  peraons  whose  haA' 

ness  it  is  to  go  about  plwlgina^  watches  on  commission 
or  for  wages  on  the  purt  of  tJioir  employers.  That 
being  so,  it  seems  to  mo  tliat  tin  Act  does  not  apply, 
and  the  judgment  must,  therefore,  bo  reversed. 

Bbuob,  J. — am  of  tho  same  opinion. 

Appeal  aOotoed. 

Solicitor  for  the  appellant,  //.  E.  Tudor. 
Sdidtor  for  the  raqKmdflnt,  John  AUevAcrough, 


(Wrigh?a^'  CoUins,  JJ.)  j 
BiDOBWAT  {AppMud)  V*  Fabhsaxb  (JtMpondml).  (a.) 

C'rimiml  law — Gaming— Bitting  in  a  public  j'hirt — "At 
any  same  or  pretended  game  of  chauce  " —  Voj/rant  Ad 
Amtndnmt  Ad,  1873  (36    37  FtU. 38), «.  3. 

In  order  to  oUain  a  eonvietion  on  a  charge  of  betting  by 
woji  wageringt  under  eteHon  3  o/  the  Vagnml  Act 
Ammiment  Act,  it  ig  neeettarg  l»  ailegt  and  prove 
that  the  wagering  woe  at  tomte  game  or  prekmded  game 

Special  case  steted  hf  the  atipendittcy  magMiraie 

toHiltn{nl>h^^ll- 

An  informetion  was  laid  by  the  t«Bpondent,  the 

Chief  Cousttible  of  Binninj^ham,  ajainst  the  appt'llant 
charging  him  that  ho  diil  unlawfully  b'-t,  by  way  of 
wagering  in  a  certain  street,  with  certain  articles 
uaM  as  a  means  of  such  wagering — ^namely,  written 
papers  and  ooina,  eontrary  to  seolion  3  of  the  Vagrant 
Act  Amendment  Act,  1 S73. 

The  information  did  not  allegf  that  tho  wagering 
Ly  til''  ii]i5ifllant  had  been  at  tiny  gaiue  or  pret<>ndod 
game  of  cliauoe,  and  it  was  contended  on  behalf  of 
the  appellant  that  owing  to  that  the  in- 

formation did  not  disdoM  may  offgom.  The  magis- 
trate, however,  oonvietod  the  appdhmt,  tmt  stated 
this  case  for  the  opinion  of  tho  court. 

Section  ;5  of  tljo  Vagrant  Act  Amendment  Act, 
1873,  provides  that  every  person  playing  or  betting 
by  w^ay  of  wagering  or  gaming  in  an^  street,  &c.,  to 
which  the  pubuo  have  aooew,  at  or  with  any  table  or 
inatnunont  of  gaming,  or  any  ooin,  card,  token,  or 
other  article  nsod  as  an  instmment  or  means  of  snch 
wagering  or  gaming  ut  any  gauK-  o.  prrtindfil  game 
of  chance,  shall  U:  deemed  a  rogue  and  vagabond 
within  b  Qeo.  4,  c  83|  and  may  be  convicted  as  su<-h. 

A  ooestioii  was  also  xatsed  as  to  whether  what  the 
i^peUaat  had  done  was  betting  with  any  cfAa  as  an 
inatnuneilt  or  means  of  gaming  within  the  Act ;  T)ut 
it  heoame  unnecessary  to  decide  that  point,  aud  so 
much  of  the  cose  as  refers  to  it  is  therefore  omitted. 

Poland,  Q.C.  {A.  T.  Lawrence  with  him^,  for  the 
appellant. — In  order  to  obtain  a  conviction  under 
section  :?  of  the  Act  of  tST.'i  it  is  nocossary  tint  (he 
playing  or  betting  should  be  "  at  a  game  or  pret«.!rided 
game  of  chance."  That  has  not  been  alleged  or 
proved  in  this  case,  and  tho  conviction,  therefore,  was 
wrong. 

Chnnnrll,  •  ('/^"7'*  yoiiii;/  with  hiju).  for  the 
respondent.'— The  conviction  was  right.  The  words 
**at  ai^  game  of  chance**  only  apply  when  the 
charge  is  onA  of  playing  or  gaming,  but  when  it  is  a 
rase  of  betting  soli-ly,  like  tho  present  case,  these 
words  are  immaterial. 

WftiGHT,  J.— I  am  of  opinion  that  this  oonviotioa 

(a.)  Reported  hy  F.  O.  Koi.Tx^o^r,  Esq.,  BanrbtoMii- 

Law. 


mnst  he  qnashed.  Ihe  original  olIiBnoe  wss  emtal 

by  •')  (too.  i,  c.  X.I,  s.  ■!,  !tnd  is  in  these  words,  "Every 
person  playing  or  b*  ttiii<^  in  any  strw;t,  <S:c.,  at  or 
with  any  table  or  iiistrumfiit  of  gaming,  at  any  gamp 
or  pretended  game  of  chance."  That  was  extended 
by  the  Act  of  1873  by  imdnding  other  instniments  of 
gamiug,  sooh  as  coins  or  cards.  But  it  still  tsmuu 
essential  tiiat  the  betting  or  gaming  should  he  **  at  t 
game  or  pretended  game  of  chance."  The  magistrate 
has  not  come  to  any  fin<iing  on  that  point,  and  there- 
fore the  conviction  is  iimud  od  tiie  iMe  of  it  sal 
must  be  qnashed. 

CoLUXsi,  J. — 1  am  of  the  same  opinion. 

Oimvidion  ftuuhei. 

Solicitor  for  the  ^paUant,  Denmmn,  for  3WuKr, 

BimiinEfhnm. 

Solicitor  for  the  respondent,  E.  W.  Smith,  Iowa 
Ckr^  Birmingham. 


(Wright  tnd  (Suins,  JJ.)  j  ^ 
Sho.  v.  Toy.  {a.) 

Quo  warranto  —  Ar-fptaiux  of  incompatiUt  ojjt'-''  — 
Chnrchteard'  n  and  rutri/  rhrh — yon -corporate  ojict. 

The  dr/tiulaid,  whiir  Iwldintj  tht  officf  of  chfrfh- 
wardeit,  icua  projfosrd  for  iln  ojfirf  of  i-t  ^tnj  di  rk  niA 
declared  tlecUd.  Hv  pnhtiahed  a  litter  thanking  thf 
electors,  hut  Mvcr  itdid  a»  restry  clerk. 

Held,  tltat  the  defendant  had  not  estercieed  the  opt  of 
vfftry  derk  in  »ueh  a  way  a»  to  render  the  remedy  by 
quo  warranto  applicable. 

Keg.  V.  Jones,  28  L.  T.  N.  S.  270.  21  IT.  /^J. 
2IO,/eildi0e({. 

On  the  12th  of  May.  a  r\i]f  /i/.n'  was  granted 

for  an  information  in  the  nature  of  fi  '/""  narnuito  Ut 
show  by  what  authority  one  Tidy  claimed  to  exerCM* 
the  office  of  vestry  clerk  for  the  parish  of  E  ding. 

Tidy  was  churchwarden,  and  his  term  of  office  ex- 
pired at  Easter,  1892.  Before  that  date,  and  vlul«  ba 
was  still  churchwarden.  Tidy  was  proposed  for  ft* 
office  of  vestry  clerk  and  declared  duly  elected.  Hs 
published  a  letter  thanking  the  electors  for  having 
elei  t<  1  him,  but  up  to  the  date  at  which  these  pra- 
ceedisgs  were  insntnted  he  had  not  acted  as  vestry 
cleric,  and  had  declared  that  he  only  accepted  the 
office  of  vcstn,-  derk  on  the  condition  that  he  shoold 
not  act  until  he  had  ceased  to  be  churchwarden. 

OhoMuea,  Q,C.  {Wedierfmm  with  hbn),  shomd 
cause. 

^■1.  B.  Kempf  ,  in  support  of  the  rule. 

The  following  cases  were  cited  in  flie  course  of  ths 
ai^ftunents: — Rer  v.  Pomonby,  Sayer,  24.3,  2  Bro.  P.  C. 
311;  Iter  V.  Whit  well,  5  T.  11.  8,'.;  Ilex  v.  Tatt,  4 
East.  ;j:i7  ;  v.  .s7a«er,  11  A.  &  E.  505 :  Rfj.  v. 
Cooks,  3  E.  &  B.  249,  2  W.  B.  C.  L.  Dig.  191 ;  Bey.  v. 
Jonee,  28  L.  T.  N,  &  270^  21  W.  B.  Dig.  210; 
I'ritrhnrd  v.  Monot «/  BtMgor,  37  W.  B.  103, 13  App. 
Cas.  'in. 

Wbiost,  j.— I  am  of  opiniim  flmt  tibls  rule  musl 
be  discharged,  on  the  gnmnd  that  wo  axe  bonnd  q 

llrg.  V.  Jonet.   That  case  was  decided  in  1878,  sno 

must  have  been  fn^jueutly  considered.  Apart  fron 
that  case  I  think  that  a  great  deal  might  have  boet 
said  in  favour  of  the  view  that,  when  all  has  l>een  don< 
that  ought  to  be  done,  the  office  must  be  regardtx 

(a.)  Beptffted  \ij  F.  O.  Bobinson,  Esq.,  B«xister-at 

Law. 
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m  beiue  full,  and  tho  m.  i  ly  Ly  7""  inirr'  -f  >  is 
ifipluaLle.  But  thi'  ca.^f  nf  A'  /.  v.  ./ojifd  is  fin 
iothorify  that  in  tL-  '  use  of  a  iion-corpor«tc  oflkro 
jOBtftkiiig  more  than  mere  luiceptaiioe  is  necesaary. 
I  Mm  to  guard  agaioiife  the  notion  that  in  all  oasas 
tt  it  necessary  that  the  person  c'loctod  should  exoroiae 
Aroffioe,  becaiise  in  the  case  of  a  corporate  oifioo  the 
rul*"  is  that  <']i'  ti'iti.  '  [irancr.  iiml  ailmission  arc 
(uxigh.  I  alsr>  ;4;ree  with  Mr.  Chauuell  that  a  cou- 
diiioQal  aa  i  ptance,  sadi  as  in  tlie  prsMnt  case,  is  no 
•oeeptuice  at  all. 

CoLLTS-f.  J.— I  am  of  the  same  opinion. 

Solicitor  for  the  relator,   /-'.   //.  Jtuhr,  for 
BftttrMd,  Ealing. 

Solidtna  for  the  defendaat,  .Vc/«om,  Barr,  dc  Ketmm. 


iloiiM  Of  lorbt 

Aom  C.  A.  (England).  April  4,  1892. 

CUAULElaWObTIt  i*.  MlLLS.  ((J.) 

KHbfutU — PMge — Tmiitfrr  0/  jiroiirrttf — Potttttitm 

—BiU$  ,.r  s.,1.  jrlM.  mfs  (  Jl  di  42  I'icLc,  SI)  OM<( 
1882  (40  .t  40  Vi'.  t.  c.  r.i). 

The  $hert^  fmrinf/  f'rl:.>'l  thr  f/i-fnls  0/  .1 .  V It'll  r  a  fi.  fa., 
tit mHifiUiHt  [■In  iiiirtii, , I'l  r)  ii'jrrril  i;  rUill  If  ifHIt  .1.  ti> 
liSit  out  tht  »hii  i>J\  /.ri"'<('V«/  h>  fu.i  }tiit  iutu  jiossfssinn, 
iritJt  authoritjf  (i>  mil  hij  niKtiu,,  uinl  tu  rijHiij  hiituflf, 
Un<}u,.f  orer  the  UUaiKt  {i/  any)  to  A.  The  shrriff  tctts 
jiid  out,  the  man  in  pos$esaion  rtmainimj  In  jxmcaaiou, 
h'ir'vr  f',>rir}\  hut  t'l^r  tLi  Kij-j^lUtnf,  ui,  I  n  ilocainettt 
nifthtii  draicn  iij>  <  m!"    iji u'j  tin's  urriiu'teiii'  ut. 

II'!d[rir.n>ii<'i(li'-'l":i-i'  f  of  iJit  Court  of  Appeal, 
39  H".  H.  1,  2o  V-  B.  D.  4'Jl).  </«!<  the  ai>i>eUaut  did 
yt  ill  title  unfUr  the  dttcnmeut,  but  by  virtm  <>/  thf 
tmtadion,  and,  romequaitly,  that  then  toot  no  bill  0/ 
mit  vithitt  tlie  miU  0/  Sale  Act*,  1878  and  1882. 

Ex  piarte  HnblMid,  33  TT.  JL  2,  17  Q.  B.  D.  GOO, 

This  was  an  appcil  froiu  u  dec-isiuii  rd  flio  C'jivtt  of 
Ajij-rtd  (Linillevaiid  Lopos,  L..IJ.,  L')r'l  ICslier.  M.H., 
dissenting),  rei>brted     \\.  R.  1,  J  '*  U.  B.  D.  4  J!. 

The  facts  are  set  out  in  the  report  in  thp  ci>urt  below, 
lad  are  shortly  aa  follows : — The  goods  of  one  Wilson 
we  seized  by  the  shenfTs  officer  under  an  execution. 
On  the  ;>th  of  Ti<  r<  iiih<  r,  7,  Wilson  npplicil  to  the 
ifl*llant  CbarloM\vi)rth,  an  auctioneer,  to  i>;iy  the 
•heriff  out,  and  he  agreed  to  do  so,  proviiK  1  the 
foods  sttsed  were  of  sufficient  value,  and  also  that 
w  aheriff*8  officer,  hy  his  haiHlF,  shonld  eontinne  in 
K*<ession.  not  for  tin-  sheriff,  but  for  Clinrlesworfli. 
Tin-  "iherifTs  otfii  t-r  uffn-ed,  iiiiJ  the  MheritV  \\  ;ih  jiaid 
ut  the  bailiff,  as  irriuigcd,  remaiuin;^  in  ]•  )ssi's-iioti. 
^ilson  then  g"avi-  r'li.irl'  sworth  a  letter,  which  was  as 
i-Uows  ;—"  L).  <  ember  !>.  ISST.— Mr.  Charlesworth. 
AnctMaect,  Hnll. — Sir,  In  oonsidention  of  your  pay- 
ing the  therifrs  officer  £62  ISs.  Id.,  T  hereby 
authorize  and  request  you  to  hold  possession  of  my 
funitiire  and  effects  now  on  the  preuuscs.  No.  2, 
P^T-  irill-stnt/t,  Hull,  and  to  sell  the  whole  by  auction 
u  ioon  as  convenient,  and  after  deducting  the  above 
mwnt  and  yonr  charges,  pay  over  the  oalance  (if 
■nr) to  me.— Yours  truly.  H,  P.  Wir.soN." 

On  the  loth  of  December  Wilson  executed  a  bill  of 


Keported  by  Cuables  H.  GiiAlTON,  Esq.,  Bar- 
rister-at-Law. 


Nile  t'l  the  respoiKlent  Mills,  who  knmv  nuthinir  of 
the  seizure,  nor  of  the  arnuig'  tuent  wilii  C-haile*- 
worth  ;  and  the  bill  of  sale  was  duly  r.^isfcri'd.  On 
becoming  aware  of  this,  Charlesworth  moved  and 
sold  the  goods. 

The  respondent  Mills  sought  to  recover  their  value 
from  the  appellant,  and  Day,  J..  ga%'e  jud>,'inent  for 
liini.  The  majority  of  the  Court  of  Appcul  lield 
tliat  the  letter  wtis  es^teutial  to  the  proof  «)f  Charles- 
worth's  title ;  that  it  was  a  tnll  of  sate,  and  rotd  for 
want  of  nwistration. 

From  these  decisions  the  appellant  (the  original 
defendant  in  the  acti(m)  appealed. 

Witt,  Q.f'.,  and  Mimta;iHr  Lii^h,  for  the  appellant. 
— There  was  no  act  to  be  done  to  pcrft'ct  Gbarlea^ 
worth's  title.  Xothing  could  be  done  under  the  docu- 
ment. Ours  is  anw  t\>rt:>>ri  case  to  Ei  ]><ir*'-  llubburd, 
•.io  W.  R.  2,  17  ti.  B.  D.  (iSt  t,  un.l  is  n  .l  within  Ex 
parte  I'artom,  34  W.  R.  329,  Iti  Q.  B.  D.  bi'i. 

Ametd  Sfatham  and  Dt/er,  for  the  respondent.— 

WI1  it  took  place  Was  nnc  truusaclioii,  and  until 
Wils' Ill's  si,<jn!iture  to  thr  letter  the  liussession  had 
not  passed. 

irvr<^// v.  amilh,  1  Camp.  333;  Seal  ClariJge,  29 
W.  R.  598,  7  Q.  B.  D.  516;  Xewlove  v.  Shrewebary, 

3(i  W.  R.  .S3.-..  21  Q.  B.  D  11,  w.  re  also  referred  to. 

The  appellant"*  counsel  were  not  heanl  in  n»ply. 

Lord  Halsbuby,  L.C.— I  confess  thut  but  for  the 
doubts  which  hare  been  in  the  minds  of  the  learned 

judge**  in  the  court  below,  I  .should  h.ive  thought 
tlial  this  was  a  very  plain  case.  I  ain  not  (piite 
I  .  t  tuin  that  I  appreciate  at  this  nioni-'nt  what  the 
leaniwl  judge  who  tried  the  cause  meant  bv  the 
phrases  which  he  used.  I  can  quite  understinu  thiit 
what  he  called  "the  mischief"  intended  to  be 
remedied  bv  the  Bills  of  Sale  Act  may  have  been  very 
prominent  before  the  learne  l  jti'lp;.  '^  mind.  Vmt  what 
it  had  to  do  with  the  tact.s  ot  this  case  I  am  not 
able  at  pres<'nt  to  fathom. 

That  the  Bills  of  Sale  Acts  of  l6oi  and  1»7S  wore  in- 
tended to  prevent  false  ereditheinif  given  to  people  who 
had  been  allowed  to  remain  in  posJtessiou  of  goods 
which  apparently  were  theirs,  the  owaiership  of  which, 
however,  tbry  had  p;u  tr.l  with,  is  ni;inif  >t  enough 
by  the  language  of  those  statutes.  It  was  intended  to 
prevent  persons  getting  ftilsS  OTOdit  by  l)eing  per- 
mitted to  xemain  in  poMwioii  of  goods  of  which 
they  were  no  longer  the  owners.  The  Acts  of  Flarha- 
nient,  therefuro,  int'  ii'lril,  in  a  case  with  creditors, 
that  if  people  wen-  alinwcil  to  remain  in  possession  of 
goo<ls,  of  which,  nevertheless,  the  owner.^iiip  was  no 
lon^r  theirs,  those  goods  and  chattels  should  be 
subject  to  tlie  execution  of  l'  >ud  Jidt  creditors  who 
ought  not  to  have  been  induced  to  give  credit  by  the 
ap]Mirent  ownership  of  the  goods  being  in  thoee  per* 
.sons,  and  were,  thci.  f.ne,  eatitl.  d  to  have  their  debts 
satisfied  wh'-n  liy  the  lieiault  of  the  ussignci  s  of  those 
tla  yli  i  i  ii  luulowei  to  continue  in  the  jKisses- 
sion  of  persons  to  whom  the  property  in  tin m  no  longer 
belonged.  That  was  the  mtnidea  policy ;  and  fo» 
such  purposes  it  is  manifest  that  the  I^egislature 
would  desire  to  give  the  widest  possible  interpretation 
to  every  one  of  the  doctinunts  by  which  tlie  owner- 
ship was  n  aliy  intended  to  be  practically  changed, 
while  the  goods  still  remained  in  the  apparent 
possession  and  dominion  of  the  persona  from  whom 
the  owneraliip  had,  nevertheless,  really  passed  away. 

The  Act  ot  Iss2  w.is  tlirected  to  a  totally  ditl.  rent 
subjis  t-nuitter.  It  was  thought  by  the  Legislattire, 
riglitly  or  wrongly,  that  a  great  number  of  impe- 
cunious debtors  might  bo  induced  to  sign  documeuts, 
the  legal  effect  of  which  those  persons  did  not  under- 
stand—that there  might  be  some  question  of  future 
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propf  rty  vesting  in  a  person  who  hful  snnt  money  to 
iinpecunious  debtors  who  were  likely  to  b<H>ome  the 
victimB  of  that  sort  of  decvit.  It  wua,  thorefore, 
intended  by  the  Logialature,  in  order  to  protect  them, 
to  give  a  partioalar  form  of  words  tvbidi  diould 

{plainly  express  the  natore  of  the  contract  a»  to  the 
oan  and  the  socurity  for  the  loan.  The  Legislature, 
accordingly,  in  order  to  cfrt'ct  its  oljject,  gave  a  form 
of  bill  of  sale,  and  made  cverj'  bill  of  sale  void  unless 
it  wu  im  fh*  fnm  g^ven  by  the  statute. 

It  MOOM  to  aM  thai  the  Luoalataxe  neither 
intended  to  interim,  nor  it  it  the  eAot  of  the  legis- 

lation  to  which  T  liare  rrfonod  to  interfere,  with 
otL<  r  transjictions  than  thuse  which  tho  Ijegislatur<;> 
has  expressly  pointed  out. 

Now  let  us  seo  what  the  tranBaction  here  is.  First 
of  all,  is  it  within  the  mischief  of  either  fhe  Act  of 
1854  or  the  Act  ol  1078,  the  object  and  purpose  of 
which  I  have  desoribed  f  The  transaction  here  ia  a 
very  plain  one.  The  debtor  here  has  an  execution  in 
his  nouae — the  sheriff  takes  possession  (upon  what  the 
effect  and  quality  of  that  possession  is,  I  will  sa^  a 
wmrd  preseatl^),  the  debtor  is  under  the  impxeasion 
that  he  oan  rane  safBcient  money  upon  tiie  leeurity 
of  the  goods  of  which  the  sherifT  has  taken  possession 
to  datisfy  him.  and  also  perhaps  to  leave  a  suq)lus  for 
himself.  For  that  jmrpo.so  it  is  necessary  flint  the 
execution  should  be  paid  out  the  sheriil'  will  nut 
idin^UBh  possession,  and  for  his  own  security  he 
cannot  relinqnish  possession  imtil  he  has  been  paid 
the  money.  Aooordingly  fhe  debtor  goes  to  the 
appellmit.  ^1:.  Clmrle^sworth,  and  invites  him  to  lend 
him  the  luuney  upon  the  security  of  the  goods,  which 
at  thiit  luuinont  are  in  the  possession  of  the  sheriif. 
Mr.  Charlesworth  agrees  to  do  so,  but  he  bargains 
for,  and  makes  it  a  necessary  part  of  the  transaction, 
witiiout  which  he  will  not  adVanco  his  money,  that 
he  shall  get  possession  of  the  goods.  That  is  agreed 
to.  The  effect  and  value  of  what  is  done  I  will  dis- 
cuss presently,  as  I  have  said,  when  I  am  dealing  with 
what  was  in  the  possession  of  the  sheriff.  That  was  a 
bargain  that  the  powession  should  be  changed  from 
fhe  ptnon  to  whom  tiie  money  was  being  advaneed 

to  the  person  lending  it.  That,  therefore,  un- 
doubtedly was  not  within  the  iiiis<'lii('f  intende<l  to  be 
cure<l  by  the  Acts  of  is.j-l  imd  1S7S.  The  transaction 
is  completed,  the  mi>ney  is  advanced,  and  tho  sheriff 
is  i^d  out. 

But  it  is  said  that  this  is  a  hill  of  sale  within 
the  Act  of  1882,  that  the  form  ot  the  inatmmont 

by  which  the  property  in  these  goods  is  changed, 
and  tho  form  by  which  the  assignment  of  the  goods 
is  made,  is  within  the  Act  of  18H'2,  and  that  therefore 
inasmuch  as  the  Act  of  1882.  in  furtherance  of  the 
objects  which  I  have  desoribed,  makes  a  WL  ot  sale  in 
such  a  form  void,  even  as  against  the  grrantor  himself, 
no  property  passed  by  this  instrument,  and  therefore 
the  act  of  the  fniuJulent  debtor,  \v]u>,  imiiieiliutrly 
after  he  had  executed  this  instrument,  went  and 
assiglisd  the  goods  to  somebody  else,  and  got  more 
money  upon  thsm— the  iraudnlent  debtor's  act  in 
doing  that,  is  to  be  afBrmed,  because  the  instrument 
whicTi  it  is  said  he  execut*^!,  was  void  under  the  Act 
of  ISS'2.  The  very  simple  answer  to  that  is  that  the 
whole  foundation  of  that  argument  fails.  There  was 
no  assigoment,  there  was  no  bill  of  sale,  there  was 
nothing  tiiat  in  tho  meaaing  of  tlie  Act  of  1882  can 
l  e  relied  upon  hr  reason  of  its  operatix«  a  change  of 
jirojierty,  no  soOD  thing  took  place.  The  instmment 
itself  does  not  puqjort  to  do  any  such  thing.  That 
which  oj»eratcd  the  change  of  pro|>erty  was  the  actual 
cbange  of  one  guardian  and  keeper  of  the  property 
by  his  filling  ana  chaiaotv  instead  of  anottw,  Tho 
reasoning  of  tiio  Oooit  of  i^rnsl,  so  fw  M  I  Ota 
follow  It  at  insseol,  appeon  to  be  tiiii— tiiat  alfhongli 


they  affirm  and  rely  upon  their  own  decision  in 
E.r  jMirti  J/iihUinl,  they  raltm  what,  to  my  mind, 
would  Ite  a  most  serious  and  importai:t  question,  hav- 
ing very  wide  consequences  indeed ;  they  raise  a  dis- 
tinction between  what  is  snggasted  as  physied 
possession  and  formal  iiossesskm. 

Now  I  must  say  that  I  received  a  very  cau<h<] 
answer  fnnu  the  bar  when  I  put  the  <jue*tion,  what 
was  the  difference  in  tho  nature  of  the  {Kwsessiuu 
between  the  possesjion  by  the  sheriff  and  the  posses- 
sion by  the  maa  who  lield  the  property  on  the  psrt 
of  Mr.  Charlesworth  ?  It  was  admitted  with  gisst 
candour  that  tliero  was  no  difference  at  all  in  tin 
character  or  quality  of  the  possession.  Then  it  comes 
to  this,  that  the  posecssion  of  the  sheriff  in  this  cttsf. 
nay,  I  may  say  the  possession  of  the  sheriff  in  every 
case,  must  be  reguded  as  open  to  that  qaestioB, 
as  to  whether  or  not  it  is  a  p&qpiaal  posssssiaa  or  a 
formal  possession.  I  am  not  qmto  OSrlmtt  that  I  sm 
able  to  comprehend  the  exact  distiaolinn  whi(  li  h:i'< 
been  pointed  out.  I  understand  what  possession  is 
(at  least  I  think  so),  and  I  never  understood  that 
the  possession  of  the  sheriff  was  other  than  physiesl 
and  actual  poasessioD.  I  do  not  mean  by  that,  that 
the  sheriff's  man  has  at  ev«nr  moment  in  his  posses- 
sion every  article  which  exuts  in  the  house.  It  i* 
obvious  that  such  a  possession,  if  it  is  to  be  limitei!  to 
that,  would  bo  absolutely  impossible ;  it  would  make 
th'>  i|uestion  of  whetiMT  or  not  there  was  liossessioa 
sufTicient  to  vest  the  poperty  in  the  sheriff,  a  qtwstioa 
depending  upon  the  partioolar  artiele  or  claai  of 
articles  of  which  he  was  in  possession,  becnusf  souih 
of  them  would  be  inculpable  of  being  gr.ispf  i  by  tLo 
hand,  if  that  is  what  is  meant  by  Inking  pLy^icjil 
possession.  But  what  do  I  iind  occurred  here?  1 
find  that  there  was  a  man  in  tiie  house  for  the  imr- 
pose  of  preventing  any  other  person  interfering  with, 
or  removing,  or  taking  away  any  of  tlie  property  in 
quesli  ii  ;  and  it  is  not  denied  that  if  the  a^-igiior  nr 
unyoue  on  his  behalf  had  att»?mpted  to  remove  any  of 
the  artioLes  which  were  in  the  house  at  the  time  when 
this  man  was  in  poasessioa,  on  behalf  of  Hr.  Cbarlet- 
wortb,  he  wonfd  have  been  intmediataly  stopped. 
Therefore  T  should  have  thought  that  this  possession 
was  just  as  much  a  j>hysical  and  actual  possession  SS 
it  is  po^^ilile  fnrany  une  man  to  haTBOf  articles wUiCib 
are  distributed  all  over  a  house. 

Under  these  circumstances,  what  is  the  problem 
which  your  locdships  are  oaUed  upon  to  soWe  P  We 
have  the  fad;  that  tiie  debtor  has  giTen  a  perfectly 

good  mandate.  I  aiu  nut  quit<^  satistiotl  that  the 
word  "pledge  "  is  properly  applicable  to  it,  altboujrh 
I  do  not  deny  that  in  some  i-espccts  the  rights  rf  a 
pledgor  may  come  in  question ;  but  the  transactiou 
IS  llmi :  the  man  says,  "  I  hand  over  these  goods  to 
you,"  in  the  only  sense  in  which  goods  that  axe 
distributed  over  a  house  are  capable  of  being  hsnded 
over,  '"in  eonsideifUion  of  your  paying  money  to  the 
sheriff  and  getting  them  out  of  the  hands  of  the 
sheriff"  :  and  then  he  draws  up  a  document  bi  which 
ho  says,  "  Now  keep  this  possession  for  ms  and  sail 
the  goods  for  what  they  will  f^teh  by  auction,**  sad 
of  course  after  he  has  done  that,  the  person  to  whom 
they  are  handed  holds  them  with  this  kind  of  trust 
attached  to  them,  and  when  they  are  realized,  if 
there  is  anything  remaining  beyond  tho  amount  of 
£62  which  he  has  advanced  i^on  them,  he  holds  that 
money  to  the  onler  of  the  person  who  has  given  bisi 
the  mandate. 

That  is  tlie  transaotion.  "What  that  has  to  do  either 
with  the  mischief  contemplated  by  tho  Bills  of  Sale 
Acts,  or  what  it  has  to  do  with  a  bill  of  sale  at  all,  I 
confess  myself  totdly  unable  to  understand.  It  is  a 


OTer 
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.  that  the  words  "  handing  over  the  goods  "  are 
fectly  applicable  to  such  a  transaction  as  this, 
juisi-  tlioy  are  hiinded  over  in  the  only  way  in 
which  goods,  distributed  all  over  a  hooso,  can  bo 
hndeiorer)  a  docoilMni  is  signed  by  the  borrower 
rtkh  Mqrs>  "Par  jonzaelf  vaa  money  which  you 
Im  idTHioed,  aoa  hand  me  ^  sorplus,  if  there  ia  any 

It  seems  to  me,  therefore,  that  the  whole  nrgumt-nt 
laied  upon  the  assumption  that  this  is  a  bill  of  sale 
fnoiaction  at  all  entimy  fails.  It,  therefore,  appean 
tone  to  be  obvious  that  the  judgment  of  theOonrt  of 
AnMal  must  be  reversed. 

There  is  one  further  observation  which  I  wish  to 
nuke,  because  it  ajijifars  to  inc  that  there  has  bo«'ii  ii 
confoaon  both  in  the  argument  and  (I  say  it  with  all 
nqiect]  I  tiiink  in  one  of  the  judgments  between 
vlut  it  ifl  necessary  to  6rt»Mi>h  in  »  oourfc  of  lav 
when  you  are  proving  a  tmuaetioD,  and  the  operaliTe 

jiart  of  the  transaction  itself.  I  can  well  Tin  lerstand 
and  appreciate  that  where  upon  a  trial  this  wits  elii  ited, 
that  after  the  statement  of  the  loan  had  taken  place 
and  after  what  the  tranaaction  was,  had  been  deposed 
to^  nne  of  the  witneeees  might  have  said:  "There 
was  a  writing  drawn  up  and  it  had  relation  to  the 
tmuaction,"  then  the  judge  would,  of  course,  insist 
upon  the  production  of  tbe  iustruuifnt  in  ordiT  to 
whether  or  not  the  rights  of  the  parties  had  beeu 
r«duce<l  to  writing,  and  would  not  aUov  a  mere 
parol  description  of  the  taasaotion  to  go  oo  without 
the  writing  being  produoed.  But,  after  all,  that  only 
-s  ;  ■  producing  the  writing,  such  as  it  is.  and  if 
ti-  wntmu.  when  it  is  i)roduced,  does  not  afloct  the 
nirhts  of  the  parties,  or  make  them  different  from 
what  they  would  have  been  before,  or  from  what  they 
wtnld  have  been  if  no  writing  had  been  referred  to, 
Mputiealar  inagioisa|iplioMiie  to  looh  a  thing  a* 

One  V  ry  cogent  obsorvatiua  which  aj)pear8  to  me 
to  have  been  made  by  the  Master  of  the  Kolls  un 
thitrabjeott  commenting  on  his  own  judgiuent  and 
that  of  tiw  rest  of  the  Conrt  of  Api)eal  in  Ex  tnrie 
SMardt  this,  that  in  Hj:  purte  Hubbara  the 
whole  t^ansuction  was  disclosed  upon  the  writing, 
inMndiog  the  making  of  the  advance  and  the  terms 
iT<  n  which  that  advance  was  made  ;  and  but  for  one 
.irctunstance  it  might  be  very  fairly  and  reasouably 
bsve  been  argued  to  have  be^  a  bill  of  sale  within 
the  .\ct ;  but  the  distiuction  was  this,  that  it  recorded 
a  transaction  which,  in  respect  of  possession,  was 
ilrciyly  passetl,  possession  had  been  giveTi.  and  the 
rtrlation  of  the  parties  had  so  far  changed  that  there 
^ras  no  room  for  the  application  of  any  one  of  the 
•ddmitiona  of  the  Bills  of  Sale  Act;  and  the  result 
wu  that,  although  that  docnment  did  profees  to  dis- 
close the  \v1j(i]o  t<"T!iis  nf  the  transaotioii,  it  was  hel'I, 
snd  I  think  rightly  held  (and  I  should  have  tlioughl 
that  tlie  Court  of  Appeal  were  in  this  case  bound  by 
their  own  decision  in  Ex  parU  Hubbard),  that  the 
Kb  of  Sale  Act  did  not  apply  at  all ;  that  the  trans- 
selion  was  one  in  which  the  possession  had  been 
•faeady  taken,  and  that  it  excluded  the  application  of 
toy  oi  the  definitions  in  the  Bills  of  Sal.  Act,  which, 
wrefore,  were  not  applicable  to  the  case  then  under 
diacQsnon. 

Under  these  drcomstsnoei  I  hftwe  to  move  your 
loiddini  that  the  jadgment  of  the  Oomt  of  Appeal  be 
'levcnedi 

Lord  Watsox. — I  can  have  no  hesitation  in  con- 
cnning  in  the  judgment  which  has  been  proposed, 
heeanse  I  am  quite  unable  to  distinguish  the  iiresent 
case  in  priaeiple  from  that  of  parte  Unbbard. 
nedoouncnfcef  OeoemberB,  1887,  which  has  been 
lvnledae»hill€<  tale  bj  the  majoiily  of  the  ,^^pea! 


Court,  does  not  giv*-  any  licence  to  take  possession  of 
the  goods,  and  it  diil  not  constitute  the  title  upon 
which  possession  was  given  to  the  appellant.  It 
contains  a  mandate  to  hold  and  sell  the  goods,  but  it 
w  as  not  intended  to  operate,  and  did  not  in  point  of  fact 
come  into  opwation,  miBIppaaeaBion  had  bean  eotuaUy 
transferred feoea  the  sheinP  to  the  appeflant.  In  any 
question  with  the  present  respondent  the  case  seems 
to  me  to  be  the  same  as  if  the  goods  hail  been  sent 
for  sale  to  the  appellant's  premises  and  an  advance 
made  against  them  by  the  appellant  before  the  docu- 
ment in  qnestion  was  either  wxittaa  or  dsKweted. 

Lord  Herschell. — I  am  of  the  same  opinion. 

The  (juestiun  in  this  casr  must  Lu  ilocideil  in  lirecisr-ly 
the  same  way  as  if  the  debtor  whrjsL'  t  rausactiont 
have  ^ven  rise  to  the  OOntrorerqr  had  lieen  himnelf 
bringing  this  aotkm:  end  it  oertaiuiy  would  bo 
starwng,  to  my  ndnd  ahoolang,  if  there  were  any- 
thing in  the  state  of  the  law  which  compelled  us  ta 
say  that  under  the  circomstanoes  which  occurred  in 
this  case  he  could  aacoaaafnlly  maintain  anoh  an 
action. 

Now  I  think  tiiat  in  a  case  of  this  description  it  is 
most  important  to  bear  in  mind  the  distinction  be- 
tween the  Acts  of  18>>4  and  1878,  relating  to  bills  of 
sale,  and  the  Au'  uf  1H82.  The  only  Act  which  can 
have  any  operation  in  this  case  to  make  the  trans- 
action void  is  the  Act  of  1882 :  and  the  earlier  Act  of 
1  NTS  is  only  important  as  containing  the  deflaition  of 
a  bill  of  sale  which  is  imported  into  the  Act  of 
l  ssi>.  But  any  reference  to  the  Act  of  beyond 
that  which  is  necessary  for  the  puq>ose  of  transferring, 
so  to  sp<jak,  the  definition  contained  in  that  Act  to 
the  Act  of  IB^'J  can  only  lead  to  misundorjtAudiug 
and  mischief. 

Now  the  Act  of  1882  no  doubt  makes  a  bill  of  sale 
void  which  is  not  in  the  prescribed  fonn  ;  but  in  order 
to  make  the  Act  openite  at  all  it  is  essential  in  the 
first  ])lace  to  prove  that  the  transaction  was  one  which 
wtis  effected  Dj  s  bill  of  sale — of  course,  using  those 
words  in  the  aenae  which  ia  attribttted  to  them  by  the 
Act  of  1878.  Well,  was  it  ao  effiseted?  It  is  true 
that  a  ilocunii'iit  \v.i<  dnnvn  np  simultaneously  with 
the  other  acts  whicii  \v»;re  done  for  the  purpose  of 
completing  the  right  of  Cliarlesworth  in  r«»laticn  to 
these  goods ;  but  it  is  absolutely  clear  that  it  is  not 
every  document  which  may  be  drawn  up  at  the  time 
when  atnnsaetion  is  being  carried  out  for  the  purpose 
of  transferring  goods  from  one  party  to  another,  that  is 
a  bill  of  sale.  In  each  case  one  must  look  at  the  circum- 
stances in  order  to  see  what  the  transaction  was,  and 
what  the  document  was. 

Now  this  document  beyond  all  question  was  not  a 
document  wUdi  was  intended  to  tranafar  ordid  trans- 
for  the  property  in  those  goods;  because  if  thertf  is 
anything  clear  in  the  transaction  it  is  this,  that  at 
the  time  at  which  this  document,  whatever  its  etlVj<;t, 
began  to  operate,  Charlesworth  was  in  possession  of 
the  goods  under  an  enengamant  bj  which  be  was  to 
have,  for  certain  porposes  at  least,  ft  title  to  them. 
Ho  did  not  get  his  title  tmder  that  document,  he  got 
his  title  by  virtue  of  tli''  transaction,  and  the  docu- 
ment never  began  to  o]>erate  at  a  time  at  which  be 
had  not  possession.  I'n<ler  those  circumstances,  what 
words  in  the  Act  of  WS  are  supposed  to  cover  it  ? 
For  the  reasons  wUdi  I  hawe  giwen,  it  cannot  be  an 
"  assurance."  It  certainly  is  not  "  a  bill  of  sale  "  in 
the  ordinary  sense  of  those  wox-ds.  Is  it  a  "licence 
to  take  possession"  '  The  statement  which  I  have 
just  made  seems  to  me  to  be  conclusive  that  it  is  not  a 
licence  to  take  possession,  because  those  words  con 
only  apply,  as  was  pointed  out  by  all  the  judges  in 
Ex  parte  Hubbard,  when  the  pogaeaaiOB  ia  to  be  f  ' 
subeequently  to  ttie  aignetim  of  the  dooomant. 
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The  oaie  of  Ex  ]>arie  Ifnlbnr'I  stxema  to  me  to  be 
»lMoInt«ty  indistinguishable  from  the  present  case. 
In  that  tiisc  thcru  \v;is  ii  (loeuiu'  iif  dnm-n  up.  con- 
taining the  terms  upon  which  tlie  .nlvanct'  was  to  )*<■ 
made,  the  nle  of  the  goods  whs  to  be  effected,  and 
the  TeMyment  tras  to  be  required.  That  was  much 
more  Tike  a  bin  of  mie  than  anything  which  14  to  be 
found  ill  tho  present  rase,  ami  yet  it  was  held  that 
bec.tusi-  fin-  tninsfictinn  wiis  one  of  pledp^e  where  the 
possensinn  w;is  trivt  n  and  taken  independently  of  that 
document,  altho-igh  yon  misht  be  obliged  to  harp 
recomva  to  that  document  if  ttiera  was  a  controversy 
aboat  the  terms  ol  the  advance,  nevertheless  you  did 
not  need  to  have  recoune  to  the  document  for  the 
pnipnse  of  establishinf;  title.  \ow  what  is  the  dis- 
tinetiou  between  that  case  and  the  present  *:*  Nonf 
that  I  have  heard,  unless  it  be  that  in  this  case 
Cbarkeworth  was  not  put  in  poeseesion  of  the  goods 
Bimultnieously  with  the  rignatmv  of  thia  document. 
If  Charlesworth  was  not  put  in  pocaemion  of  these 
goods  simultaneously  H-ith  the  signature  of  the  docu- 
ment, it  --I'eins  to  me  that  the  sheriff  wasi  never  in 
possesion.  I  am  quit«  unable  to  a<  cede  to  the  argu- 
ment that  a  poaaeeaioa  which  is  sufiicient  possesnion 
to  make  good  the  title  of  the  sheriff  under  his 
authority  to  ttSxa,  in  not  a  poeaeesion  as  between  the 
person  giving  it  and  the  person  taking  it,  whic  h  is 
the  onlj'  ]K)int  wo  have  to  decide  in  the  present  ease. 
The  question  whether  it  is  a  possession  which 
excludes  the  apparent  possession  of  the  other  party 
might  arise  under  the  Act  of  187S,  but  is  not  of  the 
slightest  importance  in  the  present  case.  Is  it  a 
possession  as  between  the  pei-son  giving  it  and  the 
person  taking  itr  When  once  it  is  iulniittcd,  as  it 
was  inevitably  admitted  by  the  leanu  d  counsel  for 
the  respondent,  that  it  was  a  possession  su£Bcient  as 
between  those  two  persons  to  constitute  a  good  pledge, 
it  seems  to  me  tbat  the  case  is  at  an  end.  I  say 
"  iiif  vitrdily  admittefl"  because  how  t  an  it  bo  dis- 
putt'd  that  as  between  the  two  persons  to  the  trans- 
action it  would  have  been  imjios'-ibli'  for  the  person 
who  had  received  an  advance  ou  giWng  this  pos- 
•eHdon  to  say  that  he  had  not  given  the  other 
person  a  possession  of  the  goods  which  would 
entitle  him  to  hold  them  as  a  seonrity  for  the 
advanoe^  And  that  after  all,  is  all  that  a  pledge 
is. 

Then,  if  that  be  so,  it  seems  to  me  to  show  condtt- 
sively  that  the  case  is  within  A>  imtie  Hubbard, 
becanse  what  was  there  decided  waa  that  if  the 

transactiim  be  one  only  of  pledge,  arising  from  a 
delivery  by  one  party  to  the  other,  <if  the  possession 
of  his  goods  as  a  securit  y  for  tlio  nior.i  y  adviiiin  ii,  it  is 
immaterial  that  the  terms  ujtou  which  those  gcK>ds 
are  pledged  are  retluced  to  writing.  It  does  not 
make  it  a  bill  of  sale.  The  decision  in  Ex  parte 
Jiiibhard  seems  to  me  to  be  sheolutdy  oonolastve  of 
thi!«  ease. 

But  even  if  this  were  not  a  pledge  there  is  another 
])OMBible  view  of  it — namely,  that  the  goods  were 
delivered  to  Charlesworth  in  bis  capacity  of  auctioneer, 
to  be  hdd  by  him  as  auctioneer,  with  anthority  to 
sell  them,  and  to  retain  out  of  the  money  which 
arose  from  that  sale  the  advance  which  he  hnd  made. 
If  that  is  really  the  true  nature  of  tlii'  tiaiiMn  tion — 
possibly  oven  that,  might  be  a  {)ledgf  with  an  authority' 
to  sell— but  supposing  it  is  not,  strictly  speaking,  a 
pledge,  and  that  what  I  have  stated  is  a  more  accu- 
rate description  of  the  transaction,  the  same  result 
would  follow,  it  would  Ix'  an  utifliority  to  sell  which 
wouhl  l>e  irrevocable,  excej>t  niton  tlif  t>'rnis  of  ]>ay- 
ing  back  the  mojiey  :  and  it  seems  to  mip  impossible 
to  say  that,  because  the  document  which  was  given 
in  this  case  xrM  given  simultaneously  with  the  enter- 
ing into  that  transactioin,  it  was  a  bUl  of  sale  in  aoy 


sense  in  which  those  words  are  used  within  the 

definition  clause  of  the  Act  of  1R7.H, 

For  these  reasrms  it  seem-^  t  >  nn-  titut  thf  cv-.s>-  .f 
A".i  j»i)-tr  lluJtluird  really  governs  this  case.  I  desire 
to  say  that,  so  far  as  I  am  concerned,  instead  of  seetng 
any  reason  to  doubt  the  correctness  of  the  decnkm  in 
AV  jntrte  ffuhbard,  T  am  very  glad  tiiat  that  dsdsion 
was  airivetl  at  it  has  my  hearty  concurrence ;  and 
between  that  cose  and  the  present  I  am  see  no  dis- 
tittotian* 

Lord  MoBBis.— I  oonour. 

Lord  FtBLD. — am  of  Mm  sameopinion. 

Ordert  appialtd  from  revermdt  uHih  eotU  hen  aai 

Moir. 

Solicitors  for  the  ajjpellant,  Prftehard  A  Sent,  tot 

Lor/.-iu'l  .1   //'  ^/m  Hull, 

Solicitors  for  the  respondent,  John  Cotton  <t-  So»,  for 
John  H.  Green,  Hull. 


(Court  of  Hppral 


From  Q.  B.  Div.  \ 
(Lord  Eaber,  M.B.,  and  [  Oct.  31. 

Lopes  and  Eay,LJJ.)  ) 

Davidsox  c.  CAXLTOX  BaXK  (LiMITEI)}.  ('J.) 

Bill  0/  tale — InvfnUtrii  f>r  »■-!,.  ,7, i.'t-  therein  referred  to — 
I}'yi$tration—Sj>'ciii<  <,  rhatUh — BiUnf 

Sa'lr  A>f,  ISTS  (41  '.(,•  r*  I'irf.  c.  41).  10. 
2—li>lh  of  .Stir  Act  (I5i7»)  Anuii'liiuriU  Act,  16S2  (4i 
d  46  Vict.  c.  43),  s.  4. 

.1  hill  of  sale.  \m»  given  in  respect  of  the  farHHnm  ani 

<4hfr  rhntteh  in  the  grautor't  hmite.  The  tehrdnk 
itiutf.ii'il  to  tilt'  hill  sjtfcififl  thr  fiiriiltiiri  mi'l  nthtr 
ihnffrh  ill  ear  It  ntiin  of  thf  hoitnf,  I'lirUr  thf  headimj 
"■  Stiiih/  '  utis  the  item,  "Eighteen  hinidre't  bnol9f  tU 
Iter  catalogue."  The  bill  0/  sale  and  the  ethedvk  veere 
regitteretl,  bttt  not  the  tainlcjue.  No  evidenre  »eo»  given 
that  tlii-n         nuij  lUffiruUii  in  iileiiti I'ljinf/  the  limhs. 

If  fid  [•itjinniii-i  th'  Jiidijmriit  •>/  Cave,  J.},  that  thf 
iiilnh-'f"-  irii»  f}ot  rr/'irrid  fii  in  thf  I'lll  of  Milt  within 
the  vieaiiiii'i  of  tection  10,  eiib-Mxtioti  0/  the  Bill*  0/ 
Sale  Act,  1S78,  and  that  the  nou-re.fi$traticn  tff  the 
catalfigue  did  nol,  tker^ore,  render  the  bill  of  sale  void; 
avd  that  the  hoiike  feere  "  gpecifimlly  described"  in  the 
,.  /,../../.  >'■;(!,;,,  ,,,  f;,.ri  4  0/  tit*  HiUeofSule  Ad, 

Appeal  of  the  defendants  from  the  judgment  of 
Cave,  J.,  at  the  trial  of  an  interpleader  issue  without 

a  jury. 

The  plaintifts  were  the  clauiiants  under  a  bill  of 
sale  of  goods  taken  in  execution  at  the  suit  of  tue 
defendants.  The  bill  of  sale  was  given  to  secure 
money  advanced  to  the  grantor  of  the  bill  by  the 
plaintiffs.  At  the  date  of  the  execution  of  the  bill  of 
sale,  the  humi  fidn  of  which  transaction  was  not 
dispute<i.  the  grantor  was  jwasessi  d  of  furniture  and 
other  chattels,  including  certain  books  to  the  numlKT 
of  I.SOU  volumes,  which  were  in  a  study  at  tb*' 
grantor's  residenoe.  The  schedule  to  the  bul  of  sale 
oommenoed       the  following  words,  *'  Tlie  whole  of 

th<'  cbattSiki  at  presoiit  at  Wosthoe  Vicarage,  and  con- 
sisting, inter  alia,  of  the  following,"  The  schedule 
then  set  out  the  furniture  ami  other  chattels  containcil 
in  each  room  of  the  house.  Under  the  head  "  Study  " 
was  the  item  *•  Blghtsen  hundred  Tolames  of  hoob, 

(n.)  Reported  by  F.  0.  SoBOnoN,  Esq.,  Banister-at- 

Law. 
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CosuT  or  Appe.\i.. 


ENGUMI  -Oil)  S<  OTTIsn  IXVr.sl  MKXT  Co.  >■.  liKUXTO.V. 


Court  ok  Am-kal. 


m  INT  oitelogae."  Tliere  wu  a  catalogue  of  the 
boon  m  exutence  wbioh  had  been  made  prior  to  the 

pntiiig  of  tho  bill  of  sale,  but  this  catalogoo  was 
Botput  in  evidpiicf  at  the  triiil. 

There  wii«  no  »-vi«l«'iioi-  of  auy  t-xtrinsic  farts  show- 
ing that  there  was  any  ambiguity  in  the  desciiption 
of  the  liooks  assigned,  or  any  difiiculty  in  identifying 
the  booka  referred  to  bv  the  dcecription  in  the 
achedale.  The  bill  of  sale  and  tbo  schedule  were 
Hfist*ml.  but  not  the  c;italor;in'. 

At  tlif  trial  it  wsis  contt'ud<  il  on  l)ehalf  of  the 
d(!«iuknt«  th.-it  the  hill  of  sale  wu.s  void  as  against 
them  becauae  the  catalogne  had  not  been  ragietered, 
ad  it  was  alio  contended  that  as  regards  the  boohs 
tit?  hill  of  sale  was  inopenitive  because  the  books 
wtn-  nut  sj)fci<ically  *los<  iih.  <1  in  the  schedule.  Cave, 
J.,  (lo'ide*!  against  tli<  i.  ndants  OU  both  pOintS  Ud 
fire  judgment  for  tbo  phuutitSs. 
The  ddnndante  appealed. 

iri7?(^.  Q.C..  and  Ai,?!,  Inr  tli.-  d<'fendants.  - 
Rrst,  the  bill  ni  sale  was  voitl  ln-cuuse  the  catalogue 
of  thf  books  w:is  not  registered.  Section  !0,  sub- 
Hctifln  2»  of  the  Bills  of  Mle  Act.  1878,  requireK  the 
rcgistntion  of  the  bill,  with  every  sehedtile  or  in- 
veiit  TV  the  reto  annexed  or  therein  referred  to.  This 
estiilGgxic  wa.H  ref(>iTed  to  in  the  schednle,  and  the 
effect  of  section  J  of  the  Act  of  1882  is  to  make  the 
■dtedule  part  of  the  bill  of  sale.  Secondly,  the  bill 
«f  Mfe  is  inoperatiTe  as  to  the  books,  because  they  are 
act  ^cifically  described  in  the  8Che<lule:  ('ur/'mter 
r.  rktu.  r.i  y.  H.  I),  rm,  38  W.  R.  Di«r.  22  ;  Witt  v. 
/i.j,«.rr,  Mi  \y.  II.  W.J,  20  Q.  15.  D.  111.  [Lord 
EiHEK,  M.R. — There  is  no  evidence  that  there  were 
mon^  than  1,8(>(I  books  in  the  study,  and  it  was  for 
the  to  show  that  the  description  in  the 

schedule  gave  rise  to  ambiguity.] 

Hiekley  t.  GFfw«»fW.  .'{8  W.  R.  GSC.  25  Q.  B.  D. 
2TT,  and  Robert*  t.  lioUrU,  32  W.  K.  606,  lU  U.  B.  D. 
iM,  wofe  also  rsfeRed  to. 

/.'•:(■./,  V-''--  ■^>'ii"/,  for  the  plaiiitifTs.    In  Witt 

V.  A''i;4*.'r  Lord  Eshor,  M.B.,  said,  "  The  wonls  '  speci- 
fically described  *  are  used  in  section  4  of  the  Act  of 
in  oonnoction  with  the  word  '  inventory,'  which 
nnut  mean  aa  inventory  in  ordinary  business  par- 
Itno'."'  Tills  schedule  was  a  suflficient  inventory 
aithin  that  rule,  and  the  catalogue  was  not  required, 
were  stopped  by  the  oouxt.] 

Cotam  replied. 

Lord  EasxB.  M.B. — I  am  of  opinion  that  the  ded- 
am  of  Cave,  J.,  was  right.  A  bill  of  sale  was  given 

Igr  this  clcrgjnum  on  his  goods,  including,  ainonfjst 
other  things,  1.800  volumes  of  books  in  his  study. 
The  schedule  to  the  bill,  mider  tlie  heati  "  Study," 
ttid  "  eighteen  hundred  volumes,  as  per  catalogue." 
Are  we  to  read  tiiat  as  meaning  that  he  only  gave 
ftich  books  as  were  described  in  the  catalogue,  or 
that  he  gave  all  the  books  in  the  study,  and  they 
Were  in  the  catalogue '  Clearly  the  latter  is  tin- 
J  my-er  constniction.  It  was  his  intcDtion  ti:i  give  all 
}us  books,  and  they  were,  in  fact,  1,800  in  nundxr. 
Ihe  words  "  aa  per  catalogue  "  are  mere  desciiptioni 
and  were  not  required.  The  inventory  in  the 
Jthedulf  is  a  projier  inventor^•,  and  the  books  wrn- 
iuffidently  described  for  the  purposes  of  identiti ca- 
tion. Tlus  appeal  must  therefore  oe  dtsmiaaed. 

I/'i'E>.  L..T. — The  first  objection  to  this  bill  of  sale 
is  that  the  catalogue  ought  to  have  been  registered. 
The  answer  to  that  objection  is  that  as  the  catalogue 
ii  not  referred  to  in  the  hill,  registraticai  was  not 
aeeeaiary.  Anotiier  objeetion  taken  was  that  the 
descnpti-'Ti  of  thi-  l  ,s(»o  vohmn  s  was  not  sufficientlj' 

raific  to  comply  with  section  -i  of  the  Act  of  l  '<>82. 
M  Mid  that  il  it  had  been  simply  "  eighteen 


hundred  books,"  there  would  have  been  no  difficult, 
bttt  that  the  addition  of  the  words  "aa  per  cata- 
logue" makes  the  di  scription  uncertain.  In  f'ar/",.lrr 
V.  I>'t„  it  was  said  by  Cotton,  L.J.,  that  the  meaning 
of  the  words  "specifically  deserilHs]  "  is  that  there 
must  be  such  a  description  in  the  schedule  of  the 
chattels  described  in  the  bill  of  sale  aS  tiiat  th^  may 
be  easily  identified.  In  my  opuiion  tbo  words  m  this 
schedule  entirely  answer  that  requii-euieut. 

Kat,  Tj.J. — am  of  the  same  opinion  on  both 

jioints.  AVith  refjard  to  the  first  ]>oint,  the  bill  of 
sate  is  sliar])Iy  distinguish!  d  froiu  the  sche<lule  in 
scetion  lu  of  "the  Bills  of  Salf  Act,  ls78,  and  the 
invi  utory  which  that  section  says  must  be  registered 
is  an  inventory  refsired  to  in  the  bill,  and  not  in  the 
schedule.  Then,  as  to  the  second  point,  the  meaning 
of  section  4  of  the  Act  of  1SS2  is  that  the  sehe<lule 
must  contain  a  d'  -Lription  of  the  goods  siillii  i' nt  !•> 
identify  them  without  reference  t<»  any  other  docu- 
nii  nt  at  all.  If  it  had  been  proved  in  this  case  that 
the  1h  H:>ka  could  only  be  identified  by  reforenee  to  the 
catalogue,  then  the  description  in  the  schedule  would 
not  be  suffii  ient,  btit  tliere  is  no  evidence  to  tliat 
effwt.  In  my  opinion,  the  true  meaning  of  the 
schedule  is,  all  the  books  in  the  study,  l,.s<)0  in 
number.  Further  reference  to  the  catalogue,  there* 
foro,  was  nrnieeeasaiy  to  identify  the  books. 

.ijijual  'f/(tj)i('o.i/i/. 

•Solicitors  for  the  plaintiffs,  /,<  HirJn  ,1-  St''j)hnt$, 
Solicitor  fur  the  dcfoudaut,  £.  C.  Jlawlitigt, 


From  Q.  B.  Div.  \ 
(Lord  Esher.  M.K..  and  I  .         ,  ., 

Bowen  and  Kay,  L..TJ.)  ( 
[and  Q.  B.  Div.]  ; 

Enousb  and  Soornsn  Ixvsmissr  Co.  v. 
Bbuntox.  (o.} 

(Jompany — iPthfuturc — Chnryc  vn  all  projirrfif,  jtri  fi  nt 
ami  fninri — ('hiint:  rutrirtiiuj  rrtutioii  of  prior  rhunjr 
■Sid)fHjf  ,,'  .wrt'i'ii/'  of  chose  in  action — M<irt<i<i'i<r 
ti'itfiont  hitinrh'hji  nf  conti  itts  o/  (Ubinltirta — S'Aio^  Oj' 

iniirf<j(i</r  in  ihbtor — Priority  «*  httwetn  morUjagtt  ami 
(/'  btiititn -hoMert — f'uiutrui  firr  ni>li'r. 

Tht  pfaintij'a  were  applied  to  by  Ihe  E.  Curporaiiou 
far  a  Zoom  fo  oe  srcnrrrf  by  a  mortgage  of  certain  iiunr" 

ance  vtviiri/*  <?««  to  th«  E,  Cnrporation  from  n  j\f 
ins'irtiii'  f  ii/itie.  The  K.  Corpcrudon  hud  is.fi"du  cfries 
(•f  I'n'st  iii"rt;/iiijf  <}i  hi  iitnrti,  vlnrthij  tliti/  i  Ji'ir'/-  I  l!i>  ir 
uitd'-rtakiw/  uinl  all  their  proprrty  n-liiitm"  vt  ,•  nml  '-h- tr- 
siuvrr,  both  pretent  and  future.  The  •Ulf  /■  ^  (>• 
be  a  jirat  charge  on  (Ae  prtipertu  tfurehy  charged,  and  the 
rharyfi  therrhy  created  tvat  to  oe  a  floating  trcuritg,  htit 
1'.  tlittt  tht  <i,rjf'ntti<iii  iiy  n  nut  In  at  liltrty  ti>  create  a ug 
•/'/!/'/<  i<r  'h'lr'ie  in  priority  thtrtto.  Dnriug  ihe 
/I'ti'tlii'iix  /"I-  thi'  loan  the  phtlntlfft*  tolicitor,  being 
ii\formed  that  tht  coruoratiun  lutd  issued  debeut»ire$, 
awed  the  manager  of  tne  corimratiou  ivhtthtrtht  dehfu- 
tnrts  were  Becurnl  by  any  trust  dted  which  cuixred  the 
iiisnr'fiict  tmni'if^  pr>'p'"!fif  to  bt-  mortgaged.  Thr 
uHiintipr  rt-j'li'i^  ill  th'  I,' -/'tl  i'-r.  Tin  I'^Mi  n-<i«  't'l'iiti'  td 
nii'l  tht  mort'iU'jf'  'xu:iit"l,  mid  th>  phii.diffs  gnre  Hoticr 
•  ••reof  to  thr  iusnruiire  o^ici:  The  B,  Curporation 
having  gone  iido  liijttidation,  and  rfnima  beiug  made  on 
the  iHMTttnee  moneys  by  the  plaintiff*,  and  alto  hg  the 
defendant  rrprnirtdifj  th'  d'b>  idnn-hfddera,  intcrpluuler 
proceefliiigi  u-tre  ii<-<if>if<  <l  h>i  tin-  inHnraw''  ofh'-'.  .it 

(«.)  Be^iorteil  by  Sir  Shkk.stox  B.vkku  and  F.  G. 
BrcKBR,  Esq.,  Bar>i»ters-at-Law. 
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Court  of  Appilvl.        Knom.'<h  axd  Sc-otti.sii  IxvESTiuncT  Co.  v.  Brunto.v,        Coubt  of  Appeal. 


t/if  trial  the  plaintiffs'  tolicitor  taid  that  at  thr  time  of 
ilif  negotiatiom  he  had  never  teea  or  heard  of  debentiirea 
which  prohibited  (Ae  creation  emy  charge  in prieritjf 
t^reto. 

Held  {a tfir./iiifj  ihf  Jinh/iwut  o/  Charles,  J.),  the 
phitutiffs  i  tKjht  not  to  if  ji.rt'l  ivith  conttructive  Ht4ice  0/ 
tht  cotiteutu  of  the  deltuhuts,  and  that,  ther^fim,  the 
plaiutiffa'  claim  againri  the  iMuntnet  nMMMya  aught  to 
take  priority  over  Me  eUdm  0/  the  dtkiif  itre-AoIdera. 

Action  tri<  d  IjefoflV  CSiadM,  J.,  withoat  a  jur}-. 
The  facte  and  aigomflntB  an  luflSciently  atated  in 
tbe  initten  judgaient  ol  tiia  kanied  judge. 

Jt.  T.  lUtd,  Q.C.,  T.  T.  Pktine,  and  C.  H.  Sargant, 

for  the  plaintiffs. 

A,  Vohen,  Q.C,  Jiremner,  and  Lt  Fanu,  for  the  def- 
endanta. 

Cur.  adv.  niU. 

April  2G.— The  following  judgment  was  x«ad  by 
Oharks,  J. Tlua  was  an  niterpiead«r  imaa  direoted 

to  try  the  right  of  the  plaintiffs  and  the  defendant 
reapectivdy,  to  the  sum  of  i."l,f>34  1.5s.  4d.,  or  some 
part  thereof,  which  had  been  paid  into  court  by  the 
Hun  Fire  Insurance  Co.  to  abide  the  event. 
The  plaintiffs  claimed  so  much  of  this  amount  as 
woola  be  sufficient  to  satisfy  their  claim  to  a  sum  of 
£1 ,400  and  interest  lent  by  them  on  Friday.  Febru- 
ary 'lit,  1801,  to  the  Electrical  Engineering  Coi-jiora- 
tiou  (Limit«xl).  The  defendant,  ymo  repreaented  the 
debenture-holders  of  the  ooipontioin.  olauoedtlM ftoid 
in  court  for  them. 

The  Electrical  Engineering  Corporation  was  regis- 
tered in  January,  1890,  with  a  capital  of  i'150,000 
in  £0  shares.  Power  was  given  to  the  uoq>ora- 
tion  "  to  boiTow  on  any  terms  and  conditions 
any  sum  or  sums  of  luooey,  and  to  mortgage  and 
charge  the  undertaking  aild  all  or  any  part  of  the 
real  and  penonal  ptopertx,  pMunt  or  fature,  and  all 
or  any  of  tiie  unoalled  caintal  for  tbe  time  being  of  1 
the  company,  and  to  isHue  debentures,  debenture 
stock,  and  mortgage  debentures,  jiayable  to  bearer 
or  other%vise,"  and  in  the  articles  of  association  it 
waa  provided  that  the  directors  might,  for  the  purpose 
of  laonring  borrowed  money  and  interest,  "issue 
mortgage  or  otber  debentures,  whether  payable  to 
bearer  or  otherwise  .  .  .  and  charge  or  mortgage 
in  any  form  the  whole  or  any  part  of  any  properly, 
funds,  assets,  or  effects  of  the  company,  including 
after-aoquired  property  and  mcalled  capital  as  a 
•pacific  charge  or  lioating  aeenrity."  In  pniaiiaiioe 
01  these  powers  there  were  ianied  200  "  Pint  Movt- 

gagi'  "  ilfbt  ntnres  of  £100  pach  prior  to  Feliniary  'J'l, 
l^'.'l,  and  un  that  diiy  the  iiiniu  ys  secured  by  these 
debentures  were  and  still  ure  du<t  to  the  debentUTB- 
holders  represented  by  the  defendant. 

Tbe  form  uf  debenture,  as  far  tis  is  material,  is  as 
foUowa:— "2ko.  — .  illOO.  The  Electrical  Engineering 
Corporation  (Limited)  wOl,  on  the  15th  of  October, 
1900,  (ir  on  such  earlier  day  as  the  principal  moneys 
lureby  sicured  become  payable,  according  to  the 

conditions  hereof,  pay  to  or  other,  the  holder  for 

the  time  being,  on  presentation  and  delivery  of  ibis 
debontare,  tbe  smn  of  £100,  mid  will  in  tbe  meantime 
pay  interest  on  the  said  sum  of  £l(K»  at  tbe  rate  of  6 
per  cent,  per  annum  by  equal  half-yearly  payments, 
on  tbe  1st  day  of  January  and  the  Ist  of  July  in 
each  year,  or  on  such  other  day  as  the  principal 
moneys  hereby  secured  l>ecome  pajablc,  according  to 
the  conditions  hereof.  Tbe  ooiporation  hereby 
charges  witii  sneb  payments  its  nndertabing  and  all 
its  property,  whatsoever  and  wheresoever,  both 
present  and  future.  This  debenture  is  issued  subject 
to  the  conditions  indorsed  hereon.  Given  under  the 
common  seal  of  tbe  corporation  ibis  —  day  of  , 


1S9— .  Conditions  (1).— Tbis  debentore  is  one  of  a 
series  of  200  dsbsntana  lamed  or  about  to  be  iMosd 
by  tbe  ooiporatioa.  The  debentures  of  the  said 
series  are  all  to  nmk  pari  patev  as  a  first  charge  on 

the  projierty  Ijereljy  cliargtNl,  without  any  jirefr-rence 
or  priority  one  over  another,  and  the  charge  hweby 
created  is  to  be  a  floating  security,  but  so  ibllt  Ihs 
coixwration  is  not  to  be  at  liberty  to  create  ai^  aor^ 
gage  or  charge  in  priority  to  tbe  wkA  debentarea." 

Early  in  the  yejir  ISOl,  further  Jiioney  being 
required  for  the  purposes  of  the  undertAlnng,  Mr. 
Statter,  the  managing  director,  placed  the  matter  in 
the  hands  of  Mcesrs.  Close  &  Co.,  solicitors,  with  the 
view  of  their  finding  a  lender.  They  oommunicated 
on  the  19th  of  February  with  Mr.  Van  Laner,  the 
manager  of  the  plaintiffs.  At  this  time  there  was 
coiiiiij^'  due  to  the  corporution  from  the  Sun  Fixe 
Otlice  a  large  sum  upon  a  policy  of  insurance  on  the 
premises  of  the  corporation  at  West  Drayton,  where 
a  fire  had  reoently  takm  pboe;  and  Mr.  Joom, 
partner  in  tbe  fim  of  Messrs.  Gloee  ft  Co.,  stalad 

to  "Sir.  Van  Ijauer  that  the  enrponition  propose<l  to 
Ixirrow  on  the  security  of  the  iiisuranee  moneys.  Mr. 
Van  T^juer  said  that  be  must  Ik'  siitislied  that  his 
company  would  be  absolutely  secure<i,  and  therenpoD 
Mr.  Jones  obtained  from  the  secretary  of  the  dob 
File  Offioe and  bandad  to  Mr.  Van Laoer  ftlatlsr  in 
these  tenns: 

Dear  Sir, — Electrical  Engineering  Co.  [Limited). 
Heferring  to  your  call  here  to-day,  I  have  to  inform 

Jrou  that,  although  an  examination  of  tbe  estimate  of 
OSS  is  not  complate,  I  am  able  to  state  that  we  have 
no  doubt  wliMever  tbat  tbe  sam  wbicb  we  shall 
finally  have  to  pay  to  the  claimants  will  very  iat 
exceed  the  sum  of  £2,000  which  they  are  desirous  of 
obtaining  as  an  advance  from  your  elient,  ^^  ■  ■  lutve 
not  received  notice  of  any  cliarge  upon  the  loss 
money,  nor  do  we  know  of  any  oicBiimrtanoea  irilidi 
will  prevent  an  aarigamentof  tbe  amount  due  or  of 
any  part  tiiereof  being  made.** 

This  letter  was  forwarded  to  Mr.  W.  Paine,  a 
member  of  the  lirm  of  Paine,  Son,  A:  Pulloi  k.  solici- 
tors to  the  plaintifls,  with  instructions  to  carry  out 
the  loan,  which  was  to  bo  of  £1,900  (afterwards 
reduced  to  £1,400)  for  three  months,  with  interest  st 
the  rate  of  20  per  cent.,  with  a  rebate  if  the  advanos 
wa»  paid  off  earlier,  and  was  to  be  secured  by  a 
charge  mi  the  el:iiiu  ui^uinst  the  Sun  Fire  Oflice. 

On  the  liUli  of  February  iNfr.  Paine  saw  Mr.  Jones 
and  discussed  tbe  subject.  Mr.  Paine,  referring  to 
tbe  last  sentenee  of  tbe  letter  referred  to,  said  to  Mr. 
Jones,  '*  I  may  take  it  from  you  that  you  are  not 

aware  of  any  dcaliogS  with  this  in'^nranee."'  Mr. 
Jones  said  that  be  Was  not.  He  was  aware,  I  may 
here  state,  of  an  uusuccessfid  attempt  which  had 
been  made  in  the  previous  month  through  another 
solicitor  to  borrow  money  from  anotber  person,  but 
he  did  not  know  tbat  during  tiie  progress  of  the 
negotiations  TSr.  Statter  bad  become  fully  alive  to  the 
diilieulty  of  creating  any  charge  on  any  part  of  the 
fissets  of  tbe  undertaking  which  should  have  priority 
over  the  debenture-holdeins.  He  did  not,  indeed, 
know  of  the  existence  of  debentures  at  all  until  be 
received  Mr.  Statter's  letter  on  the  24tb  of  February, 
to  which  reference  is  made  below.  Mr.  Paine  also 
made  some  inquiry  as  to  tbe  borrowing  ]>ower8  of  the 
company,  and  said  bo  should  wish  to  see  the 
memorandum  and  articles  of  association.  Jones 
went  and  fetched  them,  and  later  on  tbe  same  after- 
noon brought  also  tbe  Son's  oorering  note.  Mr. 
Faine  then  engrossed  tbe  draft  and  sent  it  to  Mr. 
Jones.  On  tbe  2.5tli  Messi-s.  Paine  addressed  an 
inquiry  direct  to  the  Sim  Office,  and  received  a  reply 
that  no  notice  bad  been  received  of  any  charges  upon 
the  moneys  ultimately  payable  by  tbe  company  to 
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the  corporation.  In  the  afternoon  the  parties  met  to 
complete.  There  were  present  Mr.  Jones,  Mr.  Statt^^r, 
Mr.  ScnittOBt  MWetary  of  the  corporation,  and  Mr. 
fiinei.  Hmn  was  a  dueet  oonfliot  of  encUooe  M  to 
iriat  ditn  took  plaoe,  Int  I  do  not  fed  voiy  dontbt 
tkt  lought  to  amptlEr.  Byne^e  aooonntuaulMtan- 
tially  accurate. 

Thf  it'ttfTs  from  tlie  secretary  of  the  Sun  Office 
niv  read,  and  so  also  was  the  letter  from  Mr.  Statter 
to  Mr.  Jones's  firm,  Meesrs.  Close     Co.,  which  was 
u  follows : — "  8uioe  -■■■'"■g  Mr.  Jones  to-day  I  ro- 
cnred  a  telegram  from  Vt.  van  Busoh  (another  direc- 
•  rj  askinp  uio  to  writo  to  you  re  capital  of  comptiny. 
Th>'  sabserilx^i  capital  is  nearly  £60,000,  and  of  tlu.< 
deb-RtuH'  issue  of  £20,(KK\  £l"j,')00  art-  placed  and 
tke  baJaooe  hold  u  Mcurify  lor  »  loan  of  £^,Q00." 
¥r.  Mne,  on  raadin^  Hiis  1«(ter,  aaked  wbether  the 
Vb<^l^arp<5  werr  swiired  by  any  tnist  deed  which 
might  cover  the  iiisunmcp  tu  be  assignee!.    Mr.  Statter 
rejilied  that  they  were  not.     "  Nothing  whatever," 
tided  Mr.  Paiuc.  "  whs  said  conveying  to  me  in  any 
D^^it  there  was  anything  in  tilO  deoenture  which 
eoudinterfere  with  the  secority.   .    .   .   I  am  poni- 
Ine  no  form  of  debenture  was  produced."  Mr. 
8t»tter,  who  wan  to  some  extent  corroborate<l  by  Mr. 
^cnitton,  declared  that  a  form  was  produced,  and, 
indeed,  read ;   but  after  carefully  considering  the 
emninatkm  and  crom  wmrnhmtion  of  those  wit- 
Man,  I  IwTe  oomo  to  the  oondnaion  that  no  form 
*M  either  shown  to  Mr.  Paine  or  rend,  and  that  ho 
rpcoTfHl  no  notice  of  the  oxiatence  of  the  debentures  | 
beyond  that  which  he  states.    I  think  I  ought  to  add  i 
that  Mr.  Statter,  on  the  imxt  of  the  ooDipany,  prac- 
tned,  in  my  opinion,  a  reticence  mooh  to  M  logtotted 
«pOD  ftm  occasion.    I  am  unable  to  accept  his  assur- 
•BCB  tbat  it  never  struck  him  that  the  restrictive 
liuse  in  the  dclx>nturo  matr-iiully  affected  th'j  mutter. 
I  he-  effect  of  that  clause  hud  been  fully  brought  to 
bis  notice  very  shortly  before,  when  the  previous 
•ttemnt  to  borrow  bad  been  made,  and  mnet,  1  think, 
have  been  preeent  to  bla  mind.  The  deed  was  then 

fxpcuted,  but  was  nnf  delivored.  ns  aonie  doiilit  lind 
ari*m  to  the  lunount  tif  the  iudebtedness  which  tlie 
**:in  (.Hhce  was  ready  to  ii'lnnt.  Tlie  deed  stated  ttie 
imouut  to  be  £2,00U,  and  the  loan  was  to  be  £l,fO<) 
'^n  that  assumption;  bat  on  the  following  day  Mr. 
fkine  leatnt  from  the  secretary  that  £1,5U0  and  no 
noie  oottld  be  then  admitted,  and  accordingly  that 
aun  w.'ts.on  the  aftemfKjn  of  the  2(>th,  inserted  in  the 
deed,  and  the  loan  reducc<l  to  £1,400.  In  its  altered 
funn  it  was  delivered  to  Mr.  Paine. 

The  deed  was  made  between  the  ooxpontion  and 
the  plaintifb  as  mortgagees,  and  after  reciting  the 
inraranoes  by  the  mortgagors  with  the  Sun  Office. 
»nd  that  a  claim  had  ari!»»'n  entitling  theiu  to  at 
Ita^t  ii  '.I HI.  and  that  they  had  applied  to  the  mort- 
peecs  for  a  lojin  of  £1,400,  which  the  mortgagees 
Ml  agned  to  lend  upon  repayment  being  secured 
in  the  manner  thereinafter  appearing,  proceeded  to 
•SBgn  by  way  of  security  the  insurances  and  all 
nt-Ts  payable  or  to  become  payable  thereunder. 
»iie  mortgagors  were  to  rejiay  the  loan,  with  interest 
it  the  rate  of  20  per  cent.,  on  the  2(;th  of  May  then 
wsi,  or,  if  they  repaid  it  earlier,  then  20  per  cent. 
•IS  to  be  charged  up  to  the  date  of  s«di  repa3rment, 
snd  thenceforward  until  the  2*;th  of  May  at  fh'  rate 
of  Ij  jx;>r  cent.  Upon  jtaymtnt  of  priuiij;;!!  ami 
interest  the  policies  were  to  be  reassigned. 

At  the  interview  between  Mr.  Jones  and  Mr. 
Paine  at  which  the  deed  was  handed  oi?er,  Mr.  Van 
^<ucfa,  another  diioetor  of  the  coiporation  was 
prnseot.  and  on  Mr.  Pafne'e  efle^  referring  to  Mr. 
Statter's  letter  of  the  2.jth  of  Tebniarj',  added  and 
signed  the  folluwine  postcripi : — *'  With  the  exoep- 
tioa  of  tiie  above  deboitims  there  is  no  other  loan.** 


On  the  2Tth  of  February,  Mesarn.  Paine  &  Son  gave 
notice  of  the  agreement  of  the  2Gth  of  February  to 
the  Sun  Office,  and  received  an  acknowledgment  on 
the  same  day.  Shortly  after  this  date  the  <bf endant, 
on  behslf  of  the  debentore-bolden,  oommenoed  an 
action  against  the  corporation,  in  which  a  receiver  nn  i 
manager  was  on  the  20th  of  March  duly  apnointe<i. 
In  April  the  corporation  went  into  voluntary  li(jui<la- 
tion,  and  the  receiver  was  appointed  liquidator.  On 
the  ind  of  Miay  a  sapervision  order  was  made,  and 
leave  was  given  to  continue  the  debenture-holders' 
action.  On  the  15th  of  June  the  receiver  and 
iiiaiiarror  j^'iive  notice  to  the  Sun  Fire  Othea  and  tc 
the  plaiutiiFtt  that  the  debenture-holders  claimed  the 
insotanoe  moneys  in  priority  to  the  plaintiffs.  An 
aetiicn  against  the  Sun  Co.  was  shortlj  after- 
wards oommenced  by  the  defDndants,  and  these  inter- 
pleader proceedings  followed,  in  which  I  have  now 
to  determine  the  question  of  priority  between  the 
j^wirties. 

It  was  suggested  on  the  part  of  the  plaintiffs  that 
they  had,  even  prior  to  the  Judioatore  Aol,  1878, 
B.  25,  sub-section  6,  a  legal  title;  but  it  appears  dear 

to  me  that,  appart  from  the  statute,  thoir  title  was 
equitable  and  not  legal,  !ind  they  could  not  in  th^'ir 
own  name  have  maint^unod  an  action.  By  virtue  of 
the  2dth  section,  sub-section  ^  iSuff  now  ean,  no 
doubt,  do  so,  although  the  asiignmiaif  poiports  to 
be  by  way  of  charge  only.  Bee  TanermT.  vdagoa 
Hnu  and  Kn»t  A/rim  Rnilvay  Co.,  3S  W.  R.  1.5. 
'I'i  Q,  B.  D.  239.  But  their  [Kjsition  i.s  not  thereby 
improved,  for  the  .sub-8ection  expressly  enacts  that 
the  assignee  is  to  hold  ' '  subject  to  all  equities  which 
would  have  been  entitled  to  priority  over  the  right  of 
the  assignee  if  this  Act  had  not  passed."  I  must, 
therefore,  regard  the  question  as  one  between  two 
persons  having  equitable  titles,  Iwth  havinp;  a  (  harge 
on  the  insurance  fund,  the  title  of  the  debenture- 
holder  being  first  in  point  of  time,  but  not  perfected 
bv  notice  to  the  insoranoe  company  until  after  the 
plaintiA  had  given  the  company  notice  of  tiieir  titie, 

Now,  there  can  be  no  doubt  that,  as  a  general  rule, 
the  giving  of  notice  entitles  the  assignee  who  given 
it  to  priority  over  a  previaus  a.saigni'e  wiio  has  not 
given  notice.  But  it  is  said  this  rule  does  not  ap]>ly 
between  two  equitable  assignees,  the  ftnt  of  whom 
holds  a  security  in  such  a  form  as  renders  a  notioe  bgr 
him  practically  im]>osaible,  but  only  between  two 
successive  aasiguees  of  a  speolflo  SUU  wheCO  Oadl  OSA 
give  a  notice  if  he  {deases. 

The  foimdation  of  the  doctrine  that  he  who  gives 
the  notioe  first  has  a  better  equity  was  said  to  be  the 
negligence  to  be  imputed  to  the  assignee  who  isils  to 
give  the  notice.  See  RiinU  v.  IlinvUs,  1  Ves.  sen. 
;tlN;  I>'nr!f  v.  Hall,  ■'>  Kuss.  1;  Lvveri'lije  v.  Cnojter, 
;!  KiLss.  ;>ii;  III  rr  Frtslijhl.l' »  Trttst,  11  Cli.  D.  IMS. 
The  mere  failure  to  give  it  constitutes  negligence; 
and  it  is  equitable  that  the  title  of  the  assignee  who  is 
thus  gniltgr  <tf  negligence  should  be  postooned  to  that 
of  htm  who  usee  diligence.  Now,  here  it  was  pointed 
out  that  the  debenture-holders  were  not  in  a  position 
to  give  the  Sun  Fire  Office  a  notice.  Their  charge 
was  on  the  property  of  the  corporation  generally,  tliey 
were  not  the  assignees  of  the  innuranoe  fund  specifi- 
cally, and  were,  mdeed.  ignorant  of  its  existenoe.  No 
nef,'li<;euce  could  therefore  be  charged  against  them, 
and  NO  it  was  confemled  that  the  doctrine  of  Ikarh  v. 
//((//  and  other  cases  referred  to  did  n^t  a[)ply.  But 
I  do  not  think  that  this  view  of  the  rule  is  supported 
by  authority.  It  is,  in  my  opinion,  the  giTing  of  the 
notice  which  creates  the  priority,  see  f^sfn*  v. 
Coekerfll,  S  01.  ft  Vln.  4M;  and  if  the  former 
assignee  is  precludiii  from  giving  the  noti'^e  eitlier  by 
contract  with  the  assiguor,  us  might  often  bo  the  case, 
or  by  the  nature  of  the  duuge  whkdi  he  holds,  the 
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same  result  should  folhnv  as  in  a  cnsf>  whcro  a  j)rior 
assignee  has  iiej^li gently  umitlod  to  p^ivc-  the  notice 
which  ho  niifjht  hiivc  given. 

There  dues  uot  appear  to  nio  to  Imj  any  difference 
in  principle  between  the  case — (1)  of  n  penon  who 
ean  give  the  notice  and  docs  not ;  (2)  of  a  jienon  who 
liuflontracted  not  to  ^ve  it ;  and  (3)  of  a  person  who, 
likethe  debt  nture-luil'lrf  licro,  lioltls  a  security  whii  li, 
from  its  ii.iture,  prcvonts  notice  from  l>eintr  etlt  >  - 
lively  given.  In  each  case,  I  think,  notice  gives 
priority  unless  the  giver  of  it  himself  has  either  actual 
notice  of  the  prior  incumbrance  or  cIm  ii  in  meh  a 
pootion  and  has  .such  a  de^i^rce  of  knowledge  M  is  in 
equity  equivalent  to  actual  notice. 

Sow,  in  this  ease.  "Sir.  I'aiiie,  it  is  not  disjuiteil. 
knew  that  the  c')q»orfition  hud  issue*!  debentures,  and 
it  was  proved  that  a  debenture  might,  according  to 
vantmi  nwge,  be  in  one  of  three  forms — (1)  it  nught 
oe  simply  an  admowledfTment  of  debt  under  seal ; 
(2),  and  this  is  the  more  etmnuon  form,  it  niiprht 
be  an  ins(nnn<  nt  not  only  acknowle<liring  the  debt, 
but  charging  the  iiroperty  oi  tbi'  company  is.suing  it 
with  repayment ;  (ii)  it  might  be  un  instrument 
acknowledging  the  debt,  obaiging  the  proi>erty  of 
the  company  with  repayment,  and  restricting  the 
company  from  givina:  any  prior  charfje.  Either  of 
the  two  first-named  fdinis  would  not  in  any  way 
atfect  the  priority  of  the  plaintiffs.  A  mer.  iickuow- 
ledgraent  under  seal  of  indebtedness  \\  i  :iM  not  avail 
•giSnst  an  ewignee  of  a  specific  fund,  and  it  was 
decided  in  WhmWep  Stthhme  an«t  Hafffh  Moor  Coal 
r,:.  :5;j  W.  Jl.  7f)7,  -29  Ch.  T>  that  (h-lientures  in 
a  form  jiurp<irting  to  elj.irj^^e  \Li'  property  of  the 
coiiiii:i!iy  witli  the  debeiitiiri  delits  diil  in -t  ]>rc-('ludo 
the  company  t'roni  creating  in  the  ordinary  wurse, 
and  for  tlic  puqwsc  of  their  business,  a  charge  in 
priorito  oi  the  debenture-holders.  It  wae»  it  would 
seem,  in  consequeiioe  of  tiiis  dedrion  that  fhe  third 

ft  tin  t<f  debt-ntnre  wa.s  adopted,  and  both  forms 
a]i]iear  in  I'almer's  Precedents,  cd.  1888.  Mr.  Paine 
had  never,  in  fact,  seen  a  debenture  in  the  third  form 
with  the  restrictive  clause,  and  states  that  he  had  no 
suspicion  after  tlie  interview  of  the  25th  of  February 
that  the  plaintiffs'  security  could  Ixi  interfered  with. 
All  he  Imew  was  that  deWntures  existed,  and  I  think 
it  nnist  1).'  taken  th.it  lie  did  know  that  they  were,  at 
all  events,  in  tlie  fmiu  which  had  l)ecome  usual  in 
1891 — namely,  that  of  a  floating  security  on  thi? 
noperty  present  or  future  of  the  undertalong.  Mr. 
Fiaine  oaght  to  have  insisted  on  seeing  the  debenture 
itself,  when  he  would  have  discovered  the  restrictive 
clause,  and  the  question  in  the  cause  really  reduces 
itself  to  this  :  Was  his  i.iihii.  to  look  at  the  debenture 
or  to  m:ike  further  inquiry  into  its  contents  that  sort 
of  negligence  which  ou^^Iiit  to  deprive  the  plaintiffs  of 
the  priority  which  their  notice  otherwise  oraferred 
upon  them? 

The  authorities  cited  on  this  part  of  the  case  were 
very  nnmerous,  and  apj>ear  to  establish  the  principle 
that  th<'  iii'gligeni-e  which  will  dejiriv*'  a  person,  who 
has  done  (^vfrything  he  cuu  to  complete  his  title,  of 
priority  must  bo  gross  or  culpable — ^mnst,  todee«3,  be 
such  a  wilful  shutting  of  the  eyes  to  inquiiy  as 
amounts  to  evidence  of  fraud :  set?  Ware  v.  l.'T'f 
E'l:n'.u(,  ;J  \V.  1».  IS.  4  Tic  (].  y\.  ii  (!.,  at  \u  47.:.  ami 
MouU/ion  v.  /In  n  ut,  7  H.  L.  Cas.  2-41,7  W.  li.  II.  L. 

Dig.  a. 

Kow,  applying  this  i>rincipie  to  the  present  ease. 
T  do  not  tnmk  that,  having  regard  to  what  pnssett  on 

the  •_'.'»th  of  Ffrbririry.  M:  .  1'  nne  (  in  be  lidd  guilty 
of  culpable  neglig'ence  in  not  pursuing  his  inquiries 
further.  ( 'on^f  t  uctive  notice  of  the  restrictive  clans.' 
cannot,  on  that  ground,  in  my  opinion,  be  imputed 
to  hiui ;  and  he  ought  not  to  be  affected  merely 
because  he  has  omitt^  to  do  all  wliich  a  cautious  and 


prudent  pei  wfm  might  have  done :  Fisher  on  Mort- 
gages. iJrd  I '].,  vol.  1,  p.  ')>')■'>.  Hut  it  was  also  tir^wi 
that  actual  leitiee  of  the  txisteneenf  d'  henturcs  wus 
eiK"Tgh  to  atlect  Mr.  Paine  with  consfrn  tiv.  notice 
of  their  form  and  otmtents,  anci  that  I  ought  to 
apply  the  rak  aooocding  to  which  a  parohsisr  or 
l<-s.4ee  having  notice  of  a  deed  forming  part  of  fhg 
ehain  or  title  of  his  vendor  or  lessor  is  held  toliave 
constructive  notice  of  the  contents  of  that  deed. 
Thei-e  aprioars,  however,  to  be  a  clear  distinction 
bet  wtx>n  documents  which  must  neceusarily  and  those 
which  may  or  may  not  affect  title:  see  Joma  v.  SmUh, 

I  Hare,  at  p.  oo,  and  Ptifman  t.  Harland,  29  W.  R. 
707,  17  Ch.  D.  :5d.J.  To  the  bitter  class  the  rule  is 
not  applii-able,  and  it  is  to  this  class  that  tht«- 
debentures  belong.  In  the  result,  then,  I  caunrt 
impute  constructive  notice  of  the  contents  of  the 
debentures  to  Mr.  Paine,  and  my  judgment  must  b«. 
therefore,  for  the  plaintilb,  with  costs. 

JtdgmeHt/wthephiutifft,  v/ith  eotU. 

The  defendant  appealed. 

Ar.g.       /,  ,  '  /.  Q.C.fCuheth  Q.C.,       Le  Futvt 

for  the  appciiunt. 

Sir  If.  Ztetvy,  Q.C^R.  T.Beid,  Q.C.,  Tifmil  Puur, 
and  ''.  If.  Sar^wf,  for  the  respondents. 

The  following  cases  were  cited  besides  those  letered 
to  in  the  judgment  of  the  court  below: — lianutM  v. 

/<.  ItJ  Ves.  249;  AH.u  v.  S'r/,l,au,.  L's  W.  K. 

II  (1).  1).  7!)0;  Murij.o/  v.  <  ■<•<  !.-.  ]*,  W.  K.  7". 
L.  K.  (i  K'l.  ;  J-jm  li.u.k  v.  Jl<irr,i.  h.  K.  7  II.  L 
VAit  W.  li.  Dig.  IdOi  (iibttm  v.  J,i,j<,,  U  Hare,  112; 
iu  re  Hatuard  PuUMing  Union,  8  Times  L.  B.  280. 

Lord  ESHBB,  M.B.— -In  this  case  the  plaintiff 
advanced  a  snm  of  numey  to  a  trading  oon^oratioii, 
took  from  them  an  assignment  of  a  debt  by  way  of 

mortgag'',  and  gave  notice  thereof  to  the  <ieliti>r. 
There  were  at  the  time  di  benturcs  iuexistenee,  wliiih. 
if  he  had  had  knowledge  of  their  contents.  wr.iiW 
have  iirovenU  d  him  in  equity  from  claiming  that  hif 
having  given  notice  conferred  on  liim  priority  over 
the  dcb^ture-holders.  Htul  he  such  knowledge': 
In  fact,  ho  had  not ;  that  is  admitted.  He  did  not 
know  that  there  were  liebentuiT'S  which  contained  a 
clause  preventing  the  creation  of  auy  mortgage  or 
charge  in  iiriority  thereto.  It  in  said,  however,  that 
he  had  constructive  knowledge  of  this.  The  doctrine 
of  constructive  knowledge,  or  constructive  notioe,  ii 
an  <  juitable  doctrine.  There  is  an  inference  of  fact 
known  to  CL>mmon  lawyers  which  conies  verj^  near  it. 
l!  a  man  has  knowledge  of  facts  which  jtoint  clearly 
to  the  existence  of  something  which  tells  against 
him,  and  he  wilfully  shuts  his  eyes  so  as  to  avoid 
seeing  that  thing,  an  inferenos  may  be  drawn  that, 
though  he  never  actually  saw  tiie  thing,  and  was 
never  expressly  told  of  it,  yet,  in  fact,  he  knev.  it. 
That  is  not  constructive  knowle<lgc ;  it  is  an  iulVi- 
ence  of  actual  knowledge.  Constructive  knowledge 
is  a  doctrine  of  equity  which  was  not  known  to  the 
common  law,  but  has  now  to  be  adopted  by  the 
common  law  courts.  The  efpiity  judges,  after 
inventing  the  doctrine  and  putting  it  intc>  shajie.  in 
later  yeai  s  s  iw  that  it  was  Ixiug  cu  ried  further  tliHU 
had  V»een  intendinl,  and  they  all  agree  in  saying  that 
it  ought  not  to  bo  extended  any  further.  That  the 
doctrine  is  a  dangerous  one,  as  being  contrary  to 
truth,  has  bo<>n  ]>ointed  out  in  some  of  the  oases; 
The  toun<lution  of  the  thing  is  that  a  man  does  not 
know,  and  yet  is  fi>  be  tr«'ate<l  as  if  he  di<l  know. 

A\  e  must  consider  the  dtxjtrine  iu  t  he  shape  in 
which  it  is  applicable  t(«  the  present  case.  We  have 
to  deal  with  a  mort^pige  of  a  aebt  given  by  a  com- 
pany, which  had  power  to  grant  mortgages,  and  also 
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had  power  to  issne  debentnrw.  The  penon  to  whom 
dni  mortgigo  was  dbnd  Ibww  tint  tiie  «(mpu!7 
bd  Tiowsr  to  inae  debontorM,  and  fliat  they  had 

israw  wnio  di'lu  'iliirp".  TVTint  Vio  did  not  know,  and 
wh«t  he  Wiinted  to  know,  wa3  whi  ther  dehentun  s 
bad  been  issued  which  ijit«rferei  with  the  vaHdity 
of  that  which  was  offered  to  him.  Ue  asked  this 
qoeitiaiB  of  another  person,  who  knew.  Bat  the 
in<wer  was  such  as  to  deceive  him.  We  have  to  apply 
tL>  diK  trine  of  constructive  knowledpfo  to  these  facts. 

Hie  tliritrine  is  accurately  -itjitfil  in  the  note  to 
/,'  S'd  f  V.  Le  A'i  '  f ,  in  Tiidor's  Leading  Coses,  vol.  2, 
pwd5:  "  Althoug}),  as  wi-  have  already  seen,  where  a 
laity  hu  notice  of  a  deed,  which  from  the  nature  of 
it  most  ifliBct  the  pn^ii^rt  y,  or  is  told  at  the  time  that 
it  dofs  affect  it,  he  is  considore*!  to  havo  notif  o  of  the 
c  DtHitH  of  that  deiil  und  of  uU  other  dt<'ds  to  which 
it  refers;  nevertheless,  where  a  party  hits  notice  of  a 
dtwd  which  does  not  neoeaaaiily  affiaot  the  property, 
sod  it  told  that,  in  feet,  it  does  not  affect  ft.  but 
rdstet  to  some  otlx-r  property,  and  such  party  acts 
fiuriy  in  the  transaction,  believiuK  the  represeutatiou 
to  b*'  tru<-.  he  will  not  be  Axioa  with  notioe  of  the 
contents  of  the  instnuuent." 

Now,  if  it  would  be  unreasonable  to  suj^KWe  that 
tbe  iMtnuneni  in  question  did  not  affect  the  property, 
then  I  think  it  '*  must  affect "  it  within  the  meaning 
of  this  j>ropositiun.    If  it  be  an  instrument  which 
Kay  or  may  not  affect  the  property,  then  it  "  does 
•jijt  necessarily  affect"  it  within  the  meaning  of  the 
proposition.     This  is  in  aooocdanoe  with  what 
wu  said  by  Lord  Lyndhnxst  in  Jonea  r.  Smith,  1  Ph. 
2+4.    The  propositi«.ti  was  considered  and  d(>alt  with 
In-Jessel.  31.1:..  in  1\i!u,mu  v.  U.tr!<iw',  'l'.)  W.  K.  707, 
IT  Cli.  D.  .'i-jj.    Thv  distinction  is  between  a  deed 
which  must  necessarily,  in  the  scnso  1  have  stated, 
sfiect  the  property,  and  a  deed  which  may  or  may 
aotaftotit.   If  the  intending  mortgagee  has  notice 
of  a  deed  of  radi  a  class  that  it  would  be  unreason- 
ablr- to  siipjioso  it  would  not  alFeet  th(*  niortjjage  for 
which  he  is  nftrotintinfr,  he  ought  not  to  accept  a 
i<tatement  that,  iu  tact,  it  does  not  affect  it;  if  he  has 
ao<ioe  of  a  deed  uf  such  a  sort  that  it  may  or  may 
not  affset  the  mort^a^e,  he  is  entitled  to  accept  a 
statement  that,  in  fact,  it  does  not  affect  it. 

Xow,  wer<-"  debentures  issued  by  such  a  company  as 
this  deeds  of  such  a  nature  that  they  must  ncci  ssarily 
Lave  aff>  ctod  tlie  proposed  mortgage,  or  wt^ro  they 
deeds  of  such  a  nature  that  they  might  or  might  not 
have  affected  it?  Acoording  to  the  evidence  which 
mm  giren  in  the  oonrt  below,  there  are  three  classes 
•f  (hnK-iitures  in  «  xist'  iict  .  Debentures  of  tlio  first 
class  do  not  affect  title  to  property  at  all,  and,  there- 
lore,  would  not  have  affected  this  transaction,  De- 
baitarcs  of  the  second  class  would  not  have  affected 
it.  It  was  only  debentures  of  the  third  class  which 
c  idd  have  affeoterl  it.  I  think  Charles,  J.,  was  ri;^ht 
iii  saying  that  when  the  mortgagee  was  toM  tlii.re 
*>re  debentures.  tli:it  was  a  statement  that  there  was 
*  uKthing  which  might  or  might  not  affect  his  title 
t->  the  property  proposed  to  bo  mortgaged.  Ho  was 
farther  told  that  they  did  not  affet  t  it.  Under  these 
ciRsmstances  constructive  notice  would  not  have  b«n 
^ttribntpcl  to  hiui  in  f  fjuity,  and  thi  rfforu  iir.i'At  nut 
'>•■  attributed  to  him  by  us.  I  think  the  judgment  of 
( bitrles,  J.,  WM  rifl^t,  and  the  appeal  must  he  dis- 
i'sed. 

BoWEX,  L.J.— I  am  of  the  same  opinion.  Of  the  ' 
three  forms  in  which  debentures  are  drawn,  th"  first  i 
i*  a  simple  aduiissiun  of  debt,  and  does  not  contain 
-nything  to  charge  property.  .\  debenture  in  the 
wcond  form  contains  something  wliich  puqwrts  to 
cfaarn  property,  bat  does  not  create  any  priority; 
tUsEainowlieoomeaverTcoiBmanfbnnof  debenture. 


The  third  form  is  that  in  which  the  pn-sent  debentures 
were  dmwn.  Mr.  Faine  did  not  Imow  in  what  fbtm 
these  debentures  were  drawn.  He  Imew  there  were 

debentures,  but  he  did  not  know  there  were  deben- 
tures which  charged  the  janjicrfy  of  the  coiupany, 
though  I  think  he  must  bo  taken  to  have  known  there 
were  debentures  which  might  charge  the  property  of 
the  company.  He  certainly  neither  Imew  northought 
there  was  anything  in  the  debentun  s  wliich  conld 
prejudice  his  client's  security.  For  debentures  in  the 
first  form  would  nut  aflVct  j.rujH  rty  iit  :ill,  dcln-ntures 
in  the  scs  ond  form  would  not  treat*'  any  priority,  and 
as  to  the  thin!  form  he  did  not  know  that  such  a  fonn 
existed.  He  inquired  whether  the  debenturet  weore 
secured  by  any  trust  deed  which  covered  the  debt 
proposed  to  b<'  mortgaged.  He  couched  his  in<iniry 
a<'cordin<?  to  his  liiiiited  knowlmlge,  the  result  bi'iiig 
that  lie  asked  the  wrong  question  ;  and  he  was 
answered  by  the  card.  He  honestly  understood  that 
there  was  nothing  ontstaading  which  could  affect  the 
security. 

We  have  to  apply  to  this  state  of  fiict.s  the  law  as 
to  constnicfive  notii  e.  I  agree  with  the  Master  of  tiiL- 
Rolls  as  to  the  necessity  of  resisting  any  extension  of 
the  doctrine  of  constructive  notice.  I  think  it  is  a 
doctrine  wliich  is  not  to  be  ran  to  d<  at  h.  InJiMMST. 
Smith  Lord  Lyndhurst  was  dealing  wiA  documents 
affecting  lantl.  d  estates.  He  .said,  The  question, 
therefore,  resolves  itself  into  this,  whether  when  a 
party  is  informed  of  the  existence  of  an  instrument 
which  may,  but  which  does  not  necessarily,  affect  the 
property  he  is  about  to  purchase,  or  upon  which  he  is 
about  to  advance  money,  and  it  is  at  the  same  time 
stated  that  the  instrun>ent  does  not  affect  that 
]irojnTty.  but  ri'lati'S  to  sonn'  otlici-  j>rujii.Tly,  wlicther 
if  he  acts  fairly  and  honestly,  aud  believes  that 
statement  to  be  true,  but  it  turns  out  in  the  result 
that  he  is  misled,  and  that  the  instrument  does  zdato 
to  the  property,  he  is  under  such  drcumstanoes  to 
be  fixed  with  notice  of  the  contents  of  the  instr.i- 
ment."  He  then  proceeds  to  state  the  principle  of 
law  :  "  Undoubtedly  where  a  party  has  notice  of  a 
deed,  which  from  the  nature  of  it  must  affect  the 
property,  or  is  told  at  the  time  that  it  does  affoct  it, 
he  is  considered  to  have  notice  of  the  contents  of  that 
deed,  and  of  all  other  dej^ds  to  which  it  refers.  But 
where  a  party  has  notice  of  a  »lced  which  doos  not 
necessarily  —  which  may  or  may  not  —  affect  the 

Eropcrty,'and  is  told  that  in  fact  it  does  not  affect  it, 
ut  relates  tosome  other  property,  and  the  party  acts 
fairly  in  the  transnction,  ana  bcHevra  the  representa- 
tion to  be  tnw,  tluTc  is  no  deci-inn  which  jroes  the 
length  of  saying  that,  if  he  is  misled,  he  is  fixed 
with  notice  of  the  instrument."  When  we  pass  from 
landed  property  to  chota  in  artwn,  it  is  at  least 
worthy  of  consideration  whether  we  should  not 
express  the  rule  thus  :  "  Where  a  i>arfy  has  notice  of 
a  deed  which  from  the  nature  of  it  must  afl"fct  his 
security,  or  hi'<  tith' to  tlmt  which  he  is  purchasing, 
he  is  considere<l  to  have  notice  nf  the  deed."  If  th.it 
be  the  right  way  of  e.\pres.sing  the  nil  with  regani 
to  tiie  subjeot-matter  with  which  we  have  to  deal, 
this  case  beioomes  dear,  because  the  debentures  would 
not  from  their  nature  necessarily  iifTect  the  plaintiffs' 
security,  or  their  title  to  that  which  they  were 

Surchasing.  But  whether  that  be  so  or  not,  we  can 
eal  with  this  case  under  the  second  part  of  tbe  rule. 
I  assume  that  when  the  rale  is  applied  to  cAoms  / n 
ftrfi'i'u  the  words  "may  or  may  not"  refer  to  such 
reasoufible  jirob-ibility  as  would  regulate  the  action  of 
a  reasonable-  person  in  the  ulVuirs  ot  life.  Lord 
Lyndhurst's  proi>osition,  then,  is,  that  where  a  jHirsou 
knows  there  is  a  deed  which  a  prudent  man  would 
honestly  and  re^isonahla  think  might  or  might  not 
affleel  the  property,  and  ii  told  Hiat  m  fiact  it  does  noi 
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•ffaot  it,  and  haBam  tliat  nproBentation  to  be  true, 
lie  is  not  fixad  witli  notioe  of  its  oontenta.  Perhaps 

in  applying  the  doctrine  to  the  case  of  !i  - /r  ,,-t 
aciion  it  is  not  necessary  that  tho  poreon  hhould  bo 
told  that  the  deoil  does  not  aflFe<;t  tlic  property.  I  am 
inolined  to  think  that  poanbly  it  niixht  be  aufficient. 
if  he  did  not  know  or  boneetly  thinfc,  and  if  it  was 
xeaaonable  that  he  should  not  Ininw  or  honeeUy  think, 
that  the  deed  was  one  which  must  affect  his  security. 
But  I  will  assume  th:it  the  entire  doctrine  laid  down 
by  Lord  Lyndhurst  is  to  be  applied  to  the  present 
subjeot-matter.  I  think  it  is  clear  that  the  plahitif^s 
■olieitoir  araafe  have  known  ibat  tlie  debentures  were 
tsatnitnattis  wUeh  might  or  might  not  aifect  the 
property  of  the  comj>any.  but  that  he  certainly  did 
not  know  that  they  would  probably  affect  Ua  clients' 
security.  And  further  he  was  told,  and  it  was 
reasonable  for  bim  to  beUere,  that  thara  waa  nothing 
in  them  whidi  ootdd  aflltot  fb»  aeenrily.  I  am  uf 
opinion  that  the  appeal  nmit  faiL 

BIat,  L.J.,  concurred. 

Appeal  diamiMed. 

SolidtoiB  for  the  appellant,  Dowton,  Ainaie,  <( 

Marti  until. 

Solicitors  for  tbe  respondents,  Painty   Son,  <t- 


From  Q.  B.  Div.  \ 
(Lord  Esher,  M.B.,  and  fiowen  }       Jnne  24, 1882. 
and  A.  L.  Smith.  L.JJ.)  ) 

III  n  ViXtE. 
ivj  ^«ir/<r  TUE  TaUaTBE  i:«  BAXKErPTCY,  («.) 
Bankriiptaj — Advance  to  peraon  in  bttgi 

VHrijiuij  If  ill,  ^iri'fiU-  Alhinaiiii  to  hr  made  on  iii- 
abilily  tvjHiy  agrttU  iiUirtst  hy  rm»ou  of  dejicitncy  of 
pro^—Agrtement  void  for  iiucertuiiity — Right  to 
prwe/or  money  Uat—J^rtHenhip  Act,  1890.  u.  2  (3) 
(d),  3-28  <ft  29  VieL  c  86  {BoviWt  Act),  m.  I,  o, 

Bif  an  osntmtHt  hetwten  A.  and  B.,  whitA  rm'ted  that 
a  tiatemeid  of  oceount  aifjned  hy  A.,  shnviuq  thr  rrnli'ti 
and  liabilitiet  of  his  h  iiiDiess,  ti'iiK  (fif  Ixiaiii  of  the  jn'o- 
pomd  thrriitaftrr  madr,  titul  t/mt  /!.  /ni<l  <i>/rrid  to 
advance  A.  tht  turn  of  i;4,a00,  it  tmt  proetdtd  that,  i« 
tontidtration  of  the  taid  turn  paid  to  A.  by  it.,  A.  ivotdd 
f/andmlly  pay  inierat  on  the  same  hy  ttco  rnjuhir  half- 
yeoHy  paymenU  of  £462  10s.  for  n-try  htdf-yenr  .  and 
that,  in  mfe  A.  »ln,i<!d  he  mntbli  to  juij  ami  );,rfii>i,  of' 
thf  half-ijrarhj  },tuj„ti  utis  nj-nu  any  jnirt  <f  Iht  mid  siiiii 
of  £l,.»0()  hy  ri,i»'n  of  iht  difdei'icy  of  the  projitx  of  A., 
then  and  upon  evert)  melt  occasion  a  due  ailoivantt  ilmdd 
he  mode  hy  ]t,1oA,  in  rt$j>ect  of  the  tame  in  a  fair  and 
reasonable  nuauur, 

Tnpurtuanc*  of  this  nttret-ment  thi-  Kinn  of  £4.,>(M>  »rvf* 
ad>'<in<;d  hy  11.  I.,  A.  .Siihifyiir.itly  A.  r;'i.<  ad,,idiriit(d 
a  iHiuh-rni/t,  and  J:,  triidrred  a  proof  fur  the  amount  of 
his  loan,  tohich  miM  rtjected,  on  the  ground  thai  it  ima  an 
advance  to  a  feraon  in  bmine$»  on  a  contract  that  the 
lender  ehoutd  receive  a  rate  of  interett  vart/ing  with  the 
profite,  and  that,  hy  -JS  .(■  20  V;,  t.  c.  MG  (BovilPt  Act), 
9.  O,  It.  »»Y»  ]>o.i(i,.,!,nl  („  thi  uthi  r  iriilitora. 

Held,  that  fliurt  vris  iiolhiiiy  in  the  ayreiini'iit  to  ghoiv 
how  the  ailowattce  in  reaitect  of  iutereet  vae  to  be  oalcu- 
laied;  that,  at  the  agreement  thowed  that  tome  aUowanee 
wot  eontem^aied,aud  the  intention  vat  express'  J  in  sv-h 
vague  termt  that  no  aUouitnrr  could  have  Imth  mfomd, 
the  vlo.le  ayrii  no  ut  nu'i!  fur  inicerfaiidi/ ;  conne- 

ip'niUy,  thr  /.(!„  .  ,t  r.uriU's  Art  altiHj'ethcr,  and 

(o.)  Reportwl  by  Joiui  P.  Mellok,  Esq.,  Barrister- 

•t-Law. 


far  the  amoimf  vlAitieMir 
i*t  Beneh  Ditirion  (40  IT.  B. 


li,  icfd  entitled  tut 

credittirii, 

Decition  if  the 
428)  reiferteiL 

This  waa  an  appeal  from  a  jodgment  of  the  Din- 
sional  Co>iirt  (Vaughaa  WQlmma  and  Ooffins, 

setting  aside  an  onler  made  in  the  bankniptcy  of  Jflka 
Vince  by  the  county  court  judge  sitting  at  Xorwfcli, 
which  O'der  ilireoted  that  the  proof  of  Dudley  Baitff 
should  rank  for  dividend  with  the  chums  of  the  ottier 
crcditora  against  the  estate. 

By  an  Movement  between  John  Vtaoe  and  Dudley 
Baxter,  which  redted,  aa  the  basia  of  the  proposal 
thereinafter  made,  a  statement  signed  by  Vince  of  th.* 
credits  and  liabilities  of  his  business  at  that  d&t«, 
Baxter  agreed  to  ad\-anoe  to  Vince  £4,<500,  and  Vince 
agreed  to  pay  intereat  on  the  aame  br  two  halfoyetdj 
payments  of  £462  lOi.  for  avery  hau-Tear;  ana  tint 
"in  C8.se  John  Vince  should  be  mmble  to  payolo 
Dudley  Baxter  imy  portion  of  the  lialf-yesdy  psjr- 
mcnts  upon  uny  jiart  of  the  siiid  --uiii  of  i'4,.inO,  Lj" 
reason  of  the  deficiency  of  tbe  protits  of  John  Vince, 
then  and  upon  every  such  occasion  a  due  aUowsoct 
shall  he  made  by  Dudley  Baxter  to  John  Yiaoeian* 
spect  of  the  same  in  a  fair  and  reaaonatile  mamiv." 

The  sum  of  £4,  *)()(»  wns  advanced  by  Baxter  to 
Vince,  and  Vince  was  subst/fjuently  adjudicateJ  4 
bankrupt. 

The  truatee  rejected  Baxter's  claim  to  prove  vitli 
the  other  oreditora,  on  the  ground  that  hie  ad^anoe  to 

Vinco  came  within  section  h  of  Bovill's  Act  (28  ft  "2^ 
Vict.  c.  s»>;,  and  cunw^quently  was  postponea  till  the 
other  cliiiius  had  been  satisfied.  This  decision  vas 
reversed  by  the  county  court  judge,  but  restored  by 
the  Divisiimal  Coort. 

Coojier  Willis,  Q.V.,  and  Eirrsley,  for  the  appellant. 
— The  court  below  have  oonstnied  tbia  agxeement  as  if 
inability  to  pay  by  reaaon  of  the  dafieiency  of  the 
profits  was  equivtilent  to  inability  to  pay  out  of  ths 
jirofits.  But  the  words  ' •  out  of  tlie  profits  "  oughtnot 
to  be  read  into  the  agret^'im-iit.  It  was  never  intended 
that  an  allowance  should  be  nmde  in  t  esj^x't  of  the 
agreed  inlarast  everj-  half-M  ;ir  tlmt  the  profit.^  fell 
below  MNUA  vndisdosed  standard.  The  whole  oi  the 
£462  lOi.  waa  to  be  paid  every  vx.  months  onlM 
there  should  be  a  total  iimbility  on  the  debtor's  part 
to  pay  it.  This  is  not  a  contract  for  a  rate  of  interest 
varying  with  the  proflta,  but  for  a  fixed  rate  <  f  ii  - 
tereat  with  an  lUMertaking  by  the  creditor  to  nia^e 
some  allowanoe  in  respect  of  the  interest  if  tbe  debtor, 
by  reason  of  the  falling  off  of  his  l>usinoss,  should  ^ 
without  the  means  to  pay  the  wliole  of  it.  More- 
over, there  is  no  standard  in  tliis  ngret  inent  l>y  wL.  h 
the  allowance  in  respect  of  interest  is  to  be  calculated. 

They  cited  Kx  jxirte  Milh,  Jo  re  Tni\  21  W,  B. 
^57.  L.  U.  8  Ch.  dO»:  Maaby  t.  Qrttham  Life  Au^ 
ance  Co.,  9  W.  B.  Ml,  20  Bttlf.^. 

M.  Mnir  Maekr.'zie,  for  the  trustee  in  baakruptcr.— 

This  is  an  M>,'roeiiient  for  a  into  of  interest  vimng 
with  the  prolits  within  Bovill'a  Aet  and  the  I'lirtii  r- 
ship  Act,  ISJIO.  It  is  immaterial  that  tbe  interest  \i 
only  to  vary  by  way  of  reduction.  Tbe  interest  i5 
fixed  at  a  hi|ni  rate  corresponding  to  the  hr^<^< 
amount  of  profits  that  it  was  thought  that  the  busi- 
ness could  make,  and  that  rate  is  to  be  reduced  m 
proportion  as  the  profits  fr.ll  below  the  highest  p»- 
silde.  [Lord  Esiieu,  M.R.—That  is  auumin^  tJial 
the  interest  wus,  under  this  agreement,  to  be  paid  ont 
of  profits,  and  that  inability  to  pay  woj  pwtioD  of 
the  interest  by  reaaon  of  the  deflotency  of  the  pww 
means  inability  to  pay  out  of  the  iirot'its.  Ullls^ 
words  that  are  not  in  the  agreement  are  read  into  it 
Bovill'a  Ant  doea  not  aj^ilyO  ThAtermaof  theagne' 
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HMOt show  that  this  w (US  iin  invcHtim  nt  of  £4,.^00  in 
tbe  husineSH,  and  that  the  interest  was  to  come  out  of 
the  profits.    There  would  be  no  diiKculty  in  am.er- 
liiniig  vbat  doe  aUowanoe  tttould  be  made  when 
dim  iru  a  defidenoy  in  the  profits.    Aa  the  eontem- 
[ihti'd  profits  were  to  the  actual  profits  in  any  given 
year,  su  wouUi  £925  lie  to  the  interest  to  be  paid  in 
tiat  year.    \"aughan  Williams,  J.,  in  his  judgment  in 
the  coort  below,  said  that  there  waa  no  reason  why 
the  contemplated  profit  ihoidd  not  be  ascertained. 
Hi*  words  were  :  **  Then  if  the  court  should  bo  of 
amnion  that  the  non-payment  was  due  to  the  falling 
oJf  in  the  protits,  it  seems  to  nie  the  court  would  have 
been  able  to  take  the  further  step  of  fixing  what  was 
tk  proper  reduction.   No  doubt  in  order  to  do  so 
one  would  have  to  asowtatn  what  were  the  oiroum- 
litiint  at  the  time  ifben  the  agreement  was  first 
nt-nd  into,  or  what  was  tbf  nite  of  net  profit  which 
was  expected  l>y  the  parties  at  the  moment  when  the 
ign>6ment  wan  entered  into.    I  do  not  see  why  the 
onirt  sliould  not  do  this,  and  I  do  not  see  why,  for 
purpose  of  our  present  deoiskm,  we  are  boiuid  to 
ijantify  that  faetor  which  would  1m?  one  of  the  factors 
of  the  rule  of  three  sum  which  necessarily  would  have 
tobedooe.*' 

Lord  Esimii.  M.R.— In  this  case  the  appellant, 
who  is  a  cre<litor  in  the  bankruptcy  of  John  Vince, 
liM  lent  a  sum  of  £4,a00  to  the  bonkrujjt,  and  desires 
to  pore  for  that  snm  in  the  haakmptqr.  The  answer 
vueh  is  made  to  his  daim  is  tiiat  he  has  entered  into 
«a  agreement  witli  repari  to  tho  loan  of  the  money 
in  «uch  terms   tliat  it  is  within  the  provisions  of 
BoviU's  Act,  iiud  that  consequently  lie  is  not  entitled 
U)  recover  any  portion  of  his  princiual  until  the 
clauiis  of  the  other  creditors  haTo  been  Satisfied. 
DiSt  nises  the  qosstioa  whether  the  agreement,  upon 
the  Ine  oonstniotlou  of  it,  has  brought  this  loan 
•ithin  the  terms  of  Bovill  s  A  t.    The  court  has,  ! 
therefore,  to  construe  this  agrccuicnt ;  but,  in  order  I 
te  come  to  a  cunclusion  whether  it  is  within  the  Act  ! 
by  reason  of  the  rate  of  interest  varying  with  the  | 
pnfits,  they  most  find  some  measure  agreed  upon  in  ' 
the  instrument  by  which  t<i  ascertain  what  is  meant  ■ 
oy  a  deficiency  in  the  i)rotits,  and  in  what  respects 
the  rat«  of  interest  is  to  vary.    I  am  of  opinion  that 
the  agreement  is  worded  so  artiticially  and  so 
mrstenouslj  that  it  is  impoesible  to  Imow  what 
the  jfiotmimt       to  the  rate  of  interest  mean. 
If  t  cannot  attach  any  definite  meaning  to  those 
proM'sions         as   to   u'-i  ertain  whether  the  agree- 
"I'lit  (.omes  within  Bo\-ill's  Act,  I  certainly  could 
-'^t  treat  it  as  coming  within  that  Act.    But  I 
^ink  that  we  most  treat  tlus  agrssment  as  being 
'oo  vague  to  be  a  binding  one  in  any  respect. 
If  tL<it  is  so,  the  creditor  has  lent  this  money  and 
!t  Biu<it  be  repaid  in  the  ordinarj*  way  ;  he  is,  there- 
iw.  entitled  to  prove  for  the  amount.    I  will  read 
trom  a  b<jok  that  has  been  handed  to  me  the  principle 
on  which  we  decide  this  case :  "  A  promise  most  be 
Kttonahly  oertaan ;  and  if  the  i>artic8  have  expressed 
the  natter  of  their  agreement  in  such  uncertain  or 
imp  rfeet  terms  that  it  is  ini]K>ssiblo  to  ascertain  any 
.''liuite  rueuning,  the  agreement  is  necessarily  void ; 
tor  '  in  every  deed  there  must  be  such  a  degvae  of 
moral  certainty  as  to  leaTO  in  the  niiod  of  a  nason- 
:iUe  man  no  doubt  of  the  intent  of  the  parties' " 
(I^ake  on  the  Law  of  Contracts,  3rd  ed.,  p.  .')!>!, 
eitin^  Tenterden,  C.J.,  iu  Coiea  v,  fluhne,  SB.  &.  C. 

Boinor,  Ij.J. — I  am  of  the  same  opinion ;  and 
*we  it  not  for  our  established  practice,  when 
".iff'  ring  from  the  court  below,  to  give  our  reasons 
uidividiially,  I  should  not  add  anything  to  what  the 
Xaslar  o<  the  BoUa  haa  said.    Tha  qoestioa  is. 


Whether  this  is  the  case  of  a  loan  on  a  contract  that 
the  lender  shall  receive  a  rate  of  interest  varying  with 
the  profits  ?  If  it  is  such  a  case,  then  the  Partnemhip 
Aot»  1890,  applies,  and  the  lender  is  postponed  to  the 
other  creditors  of  the  borrower  npon  his  insolvency. 

The  qii('stii)ii  whether  this  is  nioiiry  lent  upon  such 
an  ayr(>ement  depends  upt  ii  th-'  ( oustruction  of  the 
particular  agreement.  Th<  re  is  really  no  law  to  be 
laid  down  in  this  case,  except  that  which  is  stated  in 
the  passage  which  the  Haster  of  tiie  Bolls  has  read. 
Primarily,  it  is  a  question  as  to  the  construction  of  a 
particular  provision  with  regard  to  the  payment  of 
interest  contained  in  ;in  agreement.  A  fixed  sum  is- 
to  be  paid  each  half-year  for  interest ;  but  if  there 
should  be  inability  to  pay  any  portion  of  tiM  SUm  hj 
rBason  of  the  dancianqr  of  toe  pcoAts,  xmtm  tmry 
sodt  oocsaion  due  allowance  is  to  oe  made  m  respect 
of  the  same  in  a  fair  and  reasonable  manner.  If  we 
came  to  the  conclusion  that  there  waa  a  standard  in 
the  agreement  by  which  the  measure  of  a  due  allow- 
ance and  a  reasonable  manner  waa  to  be  fixed,  then 
we  should  have  to  determine  the  dfficult  question 
whether  such  a  provision  was  within  Bovill's  Act  at 
all.  It  seems  to  me,  however,  that  there  is  nothing 
in  this  agreement  by  which  a  reasonable  person  eoula 
arrive  at  the  standard  rate  of  jirofits  by  which  the 
allowance  is  to  be  measured.  Are  you  to  take  as 
your  standard  rate  the  actual  nrofits  for  the  half- 
year  previous  to  the  adTsace  Mme  made,  or  the- 
£462  lOs.,  or  the  amount  of  profits  expected  in 
future  by  the  parties  at  the  date  of  tne  agree- 
ment !'  I  think  the  last  was  the  one  finally  accepted 
by  Mr.  Mackenzie,  and  also  adopted  by  the 
coort  below.  I  cannot  myself  see  tiiat  the  agroo- 
ment  points  to  one  more  than  to  another.  But 
if  the  last  is  taken  it  is  a  measure  that  is  so  uncer- 
tain, so  absolutely  incapable  of  being  even  approxi- 
mately fixed,  that  it  woidd  make  the  (;peration  of 
the  provision  as  to  an  allowance  a  mere  matter 
of  chance.  Pearee  t.  IValU,  23  W.  B.  771,  L.  B. 
20  Eq.  492,  shows  that  where  that  is  so,  where 
there  is  a  reservation  which  is  too  vague  to  be 
given  eflFect  to,  the  whole  agreement  becomes  void. 
Even  if  this  provision  as  to  an  allowance  being 
made  when  then>  is  an  inability  to  pay  could  be 
cut  adrift,  it  would  oat  adrift  the  only  clause 
that  could  bring  this  agreement  within  Bo^'s  Act, 
But,  in  my  opinion,  you  cannot  cut  adrift  that  provi- 
sion, iiml  the  ii^i^reement  is  void  for  uncertainty. 
Then  Bovill's  Act  oidy  applies  to  agroemeuts  that 
the  law  recognizes ;  it  caimot  apply  to  void  agree- 
ments. Conseqaentiy  the  am»eliaut  is  entitud  to- 
have  h&  money  retimied,  and  is,  therefore,  entitled 
to  prove  for  it.  The  court  below  have  held  that 
inaliility  to  pay  the  agree<l  interest  hy  reason  of  the 
deticiein. y  oi  tlie  profits  int^ans  inability  to  i)ay  out  of 
the  profits.  On  that  point  I  say  nothing.  They  have 
also  held  that  the  allowance  to  be  mode  in  respect  of 

{>rofits  when  such  an  inability  arose  was  to  be  caku- 
ated  with  reference  to  the  amount  of  the  profits 
which  in  the  exp^-ctation  of  the  parties  at  the  time  of 
the  agreement  the  business  would  have  realized.  If 
that  was  so  it  is  too  uncertain  a  basis  of  calcnlatioB 
to  have  entitled  the  borrower  to  enforoe  an  allowaaoe 
upon  timt  footing.  But  there  is  nothing  in  fhe- 
agrcenient  to  show  that  the  factor  upon  wliich  the 
allowance  is  to  be  based  is  the  amount  ot  profit  iu  the 
expectation  of  the  pwrties  at  the  time  of  the  agiee- 
mcnt. 

A.  L.  Smith,  L.J.— If  this  agreement  had  ow- 
taincKl  some  mode  of  measuring  the  allowanoe  to  be- 
mado  in  <  ase  of  a  deficiency  of  profitfl,  I  should  havo 
been  of  the  same  opinion  as  the  jDivisional  Court,  that 
this  was  an  agrsement  with  the  bankmpt  that  tiie- 
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apjifllriiit  sboulfl  receive  a  rute  of  Int'Crcst  viirj'ing 
with  thi'  profits  of  the  Lsinkrupt's  business,  and  con- 
sequently was  within  Bovill's  Act.     But  when  th>' 

auefltion  comes  to  be  argued  as  to  the  basis  on  which 
lie  allowance  in  respect  of  interest  is  to  be  assesssed. 
it  becomes  impossible  to  ascertain  what  that  basis  is 
to  be.  The  more  the  question  is  discussed  the  more 
iliniciilt  it  is  to  see  what  i-*  (o  be  tho  im  ;i<-.n  i'  of  the 
allowance.  The  ;leameil  judges  in  the  court  below 
were  not  agreed  upon  that  point  Vaughan 
Williams,  J.,  thought  that  the  duo  allowance  oould 
be  aMjemined  by  measnring  the  xnofits  aetoally 
made  with  tho  profits  cont^'mplntod  at  the  time  thf 
agreement  was  entered  into.  Collins.  J.,  on 
the  other  hand,  seems  to  havo  thout^ht  tluit  tho 
amount  of  the  allowance  was  to  be  calculated  Iry  com- 
pMing  the  amount  of  profit  mode  with  tho 
amount  fixed  by  the  agreement  as  the  normal  interest 
In  his  argument  here  Mr.  Sfaokenrie  finally  rested 
on  tl;r  former  view  as  to  the  construction  of  the 
agretuofnt,  saying,  as  Vaugh.in  Williams,  J., 
did,  that  tho  meisuio  was  to  bo  the  profit  oontem- 
nlaied  by  the  parties  at  the  time  of  the  Mnwmcnt 
If  that  measare  it  adopted  I  cannot  see  uonr  there 
could  be  any  possibility  of  ascertaining  from  this 
agreement  what  tho  paitios  oonf emplatod  that  Iho 
future  profits  of  the  businr  ss  would  bo.  In  my 
opinion,  therefore,  this  provision  as  to  an  allowance 
in  respect  of  interest  it  too  uncertain  to  havo  been 
enforced,  and  I  quite  agree  with  what  Bo  wen,  L.J., 
has  said,  that  if  that  provision  can  bo  cut  atlrift 
and  tho  rost  ni  the  .igror-m.-nt  left  >tjnidinf;,  tlio  unly 
clause  that  oould  bring  this  agi'oomcnt  within  Bovill's 
Aotia  token  oat  of  it. 

Appeal  allowed, 

Soltdtocs  for  Baxter,  F.  J.  Jc  G.  J.  Braihettridge, 
.fbr  Ifevin  <6  AUdntt  Tunworth. 

Solicitors  for  the  tmitee  in  baiikrupt<qr»  Chrowden  A 
.Visard, 


i^igf)  i^Quvt  of  Jugtiff. 


Chtiu.  Div. 
.Kdnwicb,  J. 


J  I  Not.  12,  17. 

In   /■■    C.VJiXKU.  («.) 

T'-it'tiit  fur  li  fi' — U^iii'iiitili  rmi  II — Ina>nn-  in  specie — 
J)iKritli)ii  ill  tri'^t---^  to  ritain — Riilv  as  to  xoasUng 
stctiritits — Oriijiiiatitif/  siiinmviis.~Pra>li<r. 

Where  the  truttett  of  a  will  held  freehold  and  leasehold 
eshid  ill  frost  /or  $akt  with  power  to  poi^mte  at  (fis- 

■  creli'iii, 

Jleld,  that  the  words  of  (,'ic  irlll  fir'  iiisujiicient  Ui 
entitle  tin:  teHatU  /or  Itfe  to  etyoy  in  specie  the  income 
arising  from  tht  imtehofda  prior  to  »ale. 

Hemble,  in  an  orii/i/iufiir/  •" .liiii^'ii'i  ffir  ri.url  ruU  iint. 
•  at  the  inatance  of  the  resjH/iuUnt,  dcr.ide  n  jioiitl  not  raised 
the  plaintiff  taking  out  the  aunuaone. 

Adjourned  summons. 

A  tostator  by  his  will,  after  variou-s  sp«?€itic  bequests 
of  personalty,  devised  and  bequeathed  all  his  real  and 

Sirsonal  estate  to  trustees  upon  trust  to,  at  their 
scretion,  sell,  convert,  and  invest  such  parts  of  his 
real  and  personal  estate  as  were  "not  thereinafter 
specifically  devised  and  bequeathe*!,"  with  power,  at 
their  di«erftion,  to  continue  his  business  of  jiiwu- 
broker  as  long  fis  they  should  think  tit.    lie  directevl 

(o.)  Keportcd  by  C.  C.  U£Xsl£Y,  Esq.,  Barcister«at« 

Law. 


his  trustees  to  pay  the  rents,  profits,  and  incotue  of  all 
his  n  111  and  i)t"rsonal  estate  "  not  therciuht-fifn; 
ilirt  ct'  il  t' 1  ^H'  sold,"  u:i<l  also  the  interest.  diviJeiuls. 
and  itieome  of  the  uioueys  to  arise  from  the  aak  ut 
such  pro}<erly  aa  was  "  directed  to  be  sold,"  and  of  the 
stocks,  shant,  and  aeonritieB  in  whioh  the  mm 
might  be  inreited,  to  bis  wife  dnring  widowbood.  mi 
that  upon  tlie  death  or  remarriage  of  his  wife  liis 
trustees  should  stand  possessed  of  the  whule  of  his 
real  .and  personal  estate,  "both  that  which  might 
then  be  converted  "  and  that  which,  might  "  than  be 
imconverted,"  upon  certain  trurts,  as  to  specifle  free* 
holds,  leaseholds,  and  uniuiities,  in  favour  of  bi< 
children  n'  Dtiuatim,  with  remainder  ovor.  He  lurthtr 
dirr(  ted  that  as  to  all  tho  rest,  residue,  and  reui.iiu'ler 
of  his  real  and  personal  estate  "  not  otherwise  therein* 
before  specifically  disposed  of,"  his  tmatoei 
forthwith  tell  and  diipoee  of  the  tman 
previously  sold  and  oonTerted  under  the  povcr 

thereinljefore  eijntaineil,  and  invest  the  ]  ruri  <"ls  .md 
stand  i)<)sse.ssed  of  thi;  same  upon  the  trusts  tli-  rtiii- 
after  declared. 

By  an  order  in  ohambere  it  was  declared  that  tb<> 
tntstees  held  tbe  real  and  pnrsonal  property  of  th« 
tostjitor  'other  than  what  was  8pet:ifically  devi-ecl  .•uni 
bequeathed  by  the  will)  upon  trust  for  sale  with  * 
discretion  as  to  the  tim<'  of  sale  of  any  part  thtTrtjl. 

Uix)n  this  aroso  the  main  question  whether  tk 
tenant  for  life  was  entitled  to  ^joy  in  .^jo'l'  thv 
income  of  unconverted  estate  held  on  tmst  for  sale. 

C,  Luttelton  Chubb,  for  the  tenant  for  life.—!  an 
entiUed  to  income  in  speeiV.    Tn  re  Laing,  14  W.  S. 

'd'2H,  L.  B.  1  Eq.  no.  places  this  beyond  a  doubt  as 
to  freeholds,  and  the  general  scheme  of  tht^  wjI 
shows  sufficiently  tho  intention  with  reiranl  u:- 
leaseholds.  Testator  gives  income  of  freeholds  ui'i 
leaseholds  specifically  devised  and  bequeathed  to 
his  widow,  Mso  she  is  to  have  the  income  ol  reslty 
on  tmst  for  sale  (/n  re  Laing),  and  tihe  testator 
obviously  did  not  intend  the  leaseholds  ou  trrjsf 
for  sale  to  be  dealt  with  in  a  different  niimner  to 
the  rest  of  the  property:  In  rt  T/iomun,  40  W.  R.  T'l, 
ri8»l]  'i  Ch.  4S2 ;  Ih  re  Cftancelhr,  62  W.  B.  4tid,  3> 
Oh.  D.  42. 

A,  ir.  .V.  liaillir,  for  the  remaindermen. — Hep 
there  is  no  such  expression  of  intention  as  was  laid 
down  in  /»  rs  Thonuu  to  be  neoessaty  in  order  that 
the  tenant  for  life  may  enjoy  »a  specie  the  inooow 
until  sale. 

He  cited  v.  (;,!'„!',:,  \:,\V.  i:.  liss.  L.  R.'i 

Ch.  751,  and  also  referred  to  the  judgment  of  Cottoo. 
L.  J.,  in  Jm  re  (^nedhr,  at  p.  46  (rf  26  Q.  B.  D. 

BrumweU  Davit,  lor  the  trustece. 

Kekewii  h,  .T.  In  njy  opinion  the  langun^'o  iiithii 
will  is  not  sutfieient  to  justify  the  widow  onjujinf 
ill  sptr.it  tlie  income  of  the  unconverted  lesisehoHs.  I 
may  not  guess  at  the  testator's  intentions.  ProhaU; 
be  did  intend  ber  to  have  it,  but,  if  so,  be  bas  not  ex* 
pressed  hi--  intention.  There  is  nothing  here  wh^t<^v^r 
to  justify  me  in  saying  that  ho  has  done  so.  lb'  h.is 
divided  his  property  into  two  classes:  (1)  "  ntf 
property  not  hereinafter  specifically  heqaeathed" ; 
"  All  my  property  not  hereinbefore  oireeted  to  be 
sold."  y*\\y  ne  lias  used  long  jihrascs  and  those  not 
convenient  I  do  not  know,  but  it  is  plain  that  pwj- 
porty  "  hereinbefore  direeted  to  be  sold  "  is  all  ti' 
property    not  specifically  bequeathed,"  and  prupexty 

SIM  citit ally  bequeivthed "  is  "property  not  dineted 
to  be  sold." 

He  bas  directed  that  the  one  part  sboold  be  sold, 

and  has  given  the  trustees  a  discretion  m  to  the  tine 
of  sale,  but  he  has  not  said  ihat  his  widow  is  to  bs 
entitled  to  the  income  until  sale.  What  be  basaaia 
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utlttt  she  is  to  liuvo  the  iiicoiae  of  thf  iinxi'(Hls  of 
•le,  tnd  it  Mfw<  to  mo  that  as  far  as  thoro  is  any 
intention  there  is  no  gift  of  income  until 

AbimdAnt  cases  show  that  in  the  case  of  i-eal  property, 
whpre  a  sale  is  tlirt'cte<l,  with  discretion  to  postpone. 
thi-<  flinretion  is  ^ven  not  for  the  ccnvr-nicnci-  of 
wrsoM  but  of  the  estate ;  and,  therefore,  the  tenant 
for  life  may  have  the  income,  and  the  trustees  may 
Mt  pot^one  the  enjoyment  of  any  object  of  tbo 
Inite, 

Then  comes  in  tlif  rule  of  law  with  regarl  to  wast- 
ing proprty.  to  the  eti'ect  that  you  must  adopt  a  rule 
i  f  tiiuiub  and  give  the  t<'naitt  for  lif<'  i\  fair  equivalent 
I  nly  proportioned  to  his  interest  in  the  whole — that  is 
t  j  av.  you  calculate  the  ▼alne  of  the  property  and 
gire  oiiu  a  fixed  rate  of  interest  thereon. 

Both  these  doctrines  apply  in  the  present  case.  The 
tenant  f  r  life  is  L'tititltni  to  enjoy  tlio  income  I'lf 
of  the  real  e>tate  until  sale,  bat  with  nxard  to  the 
It^idjolds  they  are  governed  bjrthe  roMof  Uwr  to 
which  I  hare  just  refen-etl. 

Bmii^irll  rkiiU  asked  for  a  declaration,  in  answer  to 
question  {■!)  of  the  summons,  that  the  tenant  for  life 
«ii  entitled  to  4  per  oent  on  the  oapital  value  as  at 
tbedsaaiof  theteitator. 

A.  W.  M.  BaiUie. — The  dedaratton  shonld  be  as 

tadtrom  the  death  of  the  testator. 

Knzwicil,  J. — That  would  be  raising  a  question 
yAuAk.  the  troatera  do  not  ask.   All  the  court  has  to 

'hc'W  this  s.iminoiis  is  to  answer  qnestions  raised  liy 
ttie  trustees.  It  is  open  to  the  remaindermen  to  raise 
tUs  qwstUm  benalter. 

licitor,  Arthur  B,  Chuhh. 

Note.— Bnt  see  judgment  of  Xorth,  J.,  in  /«  rt 
irniAan,  40  W.  R.  636  [18»2]  3  Ch*  59. 


a  B.  Dir.  \ 

{Pf>llo-k.  B.,  and  [  Not.  3,  4. 

Hawkins,  J.)  } 

Oosusro  r.  OuKV.  (a.) 

Shijipini/ —  Tfiniiif*  f  'fiim  r'<itii:if — lliff-lu"'"  —  ]^<l(rr- 
rw'ii'j  tiii'l  f.i'ihiinn'  n'n  A  ni'  whn'  ittAct,  1809  (22  t( 
T\  \'{rt.  r,  hye-lntr  !>9 — T/iamta  Cotuervanci/ 

Arf,  ItMH  (27  .1-  28  V.Vf.  ,  .  Wi).  I,;f,-hv  M. 

l:  the  99f/i  III/' -law  in.'ltr  tin  \\'aUrmeii«  and  LigMer- 
Am^,uliM4,i  Art,  isjCi.  )/  the  matter,       of  any 
ui  vt$e«l  navigated  on  tlie  ThamtB  within  a  certain 
•'■Vrfef    thM  not  {when  pntetitahfe)  remain,  (tmdntrr, 

n     }*  f.ii  f,)if  of  the  pawllf  Afit.rt  *  or  ou  tfir  lin'ili/c  "  of 
■■'■i.  ■'iir,',  or  <tit  the  ihck  cubiii  (uljiuniu'i,  ''  or  fluiU  w-t 
ii  "  rfdJ  j>rnrtirf  a  j>roj>f  r  l'xJ,-iiiit  to  ht  l:rjit  timn  fJi» 
'  (/  ^'irh  vtfS'l,  ht  shall  incur  («  jHiidKy  wt  i.rctttl- 

i'xj  thr  '■MUh  btft'Iaw  made  uiidtr  the  Thamet  Coiaen  - 
w>i  Act,  1864,  the  iwtster  tfevertf  »ttam  veMtl  imcigat- 
'"•j  t'l'  rir-  r  -hall  ht  ami  viiiviIk  <.u  m,!  of  the  jfuddh- 
fn-ju  or  Lri'lij' ,  •  afl  g},nll  nwn  u  /nij^rr  lo(4('VHt  ti<  h* 
l"!^  from  (hf  .'.ti'l  <  (3f-(l." 

af/uetlant,  the  laaater  of  a  tUinnlxHit,  teas  amvictfl 
O"''  /iam  for  nt4  having  can$etl  u  pri>iier  loak'OUt  to  be 
y I*  from  th*:  l-ror  f  th  ftwuAf  eitttrurif  to  bjft-taw  99  of 

t'.'  firtt-iontttoii'il  Art. 

[ojfiriniiiij  the  o'ii'  ictioti),  fhn'  tin  U'atemteu^t 
l.iglitrrment  Ameudmrtd  ^rt,  I^jSJ,  and  the  Thames 
''«M«TiiatMy  Actf  1864,  beiug  iatended  t»  he  read  together, 

!<•)  B^orted  by  Jonx  P.  HEtLOU,  Esq.,  BnitiaCer- 
at-Lair. 


thr  hyr-laics  utahr  the  lattrr  A<'  tliil  itot  entiersfde 
fjenrrady  those  riiu<l<  "mhr  th<  f  riwr,  and  that  the 
proi'itions  iu  quentiou  of  hye'law  90  of  the  former  Act 
were  not  i$Hmi$i$tent  with  bye'law  36  of  the  fatter,  cmd 

nuxained,  thfr-f-rr,  i»  /<Tr>. 

Case  stated  by  Mr.  De  Butien,  metiop<riitan  poliee 

magistrate. 

A  summon^  wan  tiiken  on  the  17th  of  June,  1801, 
by  Hany  Uoslinf^  under  the  UUth  hye-law  of  the 
Watermen's  and  Lightermen's  Amendment  Act,  iSo^t, 
against  George  Or^n,  charging  that  on  the  17th  of 
June,  1892,  mtween  fionthwaric  Bridge  and  West- 
minstf  f  Bridge, he,  bring  the  mn'^f  i^r  or  i)i  rson  in  i  har<;o 
of  til''  steuiulx)at  Jli/I'  H'H' ,  ilid  navigate  thi-  iiame 
witlmnt  causing  a  proper  look-out  to  lio  kept  fipom 
the  bow  of  such  ves.svl,  coutrurj'  to  the  bye-luw. 

The  summons  was  heard  ou  the  29th  of  Jum.-,  18U2, 
and  the  6th  of  July,  and  it  waa  then  oonteuded  by 
counsel  for  the  defendant  that  the  bye-lsw  99  of  the 
Watermen's  and  Lightenuen's  Act,  1S."»;».  was  bad  as 
bi-ing  inconsistent  with  the  bye-law  .'}<!  of  the  Thames 
Conservancy  made  under  th*-  Act  of  ISGI.  Theleamed 
maoistratc  found  as  a  fact  that  there  was  no  person 
in  uie  bow  of  the  Teasel  on  the  day  charged  in  the 
summons.  He  i.onvict«'<l  the  defendant  and  lined  him 
five  shillings  and  three  guineas  costs,  but  stated  a 
case  for  the  opinion  of  the  oonrt,  which  now  camA  on 
to  be  argued. 

J.  J'.  <iraiii,  fur  the  appoll.ints. 

IL  rarr  Arnrii,  for  the  respondents. 

The  nature  tit"  the  arfiument,  which  turned  upon 
the  eonstmetion  of  the  Aet  of  Parliament  and  byth* 
laws,  sufficiently  iipj»ear8  from  the  judffnient. 

POLXOCK,  B. — This  is  an  appoal  upon  a  case  stated 
by  Mr.  Oe  Butzen,  a  uetropoHtan  police  magistrate, 
and  is  »  oaie  of  »  summons  under  the  99th  bye-law  of 
the  Watermen's  and  Ligbtennen*8  Act,  18o9,  ebarging 

th«'  ap])ollant  with  navigating  a  steam  v(>ssel  ealleu 
T'f  llijl' ,i,>in  w  ithout  a  proper  look-out  in  the  bow. 
It  was  foiuul  u-s  a  fact  that  there  was  no  person  in  the 
bow.  The  question  of  law  which  we  have  to  deter- 
mine is  wbeUMT  that  bye-law  is  still  valid.  It  was 
made  in  pursuance  of  the  Watermen'a  Ac^  18^9. 
[The  leamctl  judge  read  the  bye-law,  and  oon« 
tinueil:  — ]  There  are  two  things  required  by  it. 
First,  the  master  is  to  remain  ou  the  bridge,  and, 
secomlly,  he  is  to  oanie  »  pn^er  look-out  to  be  kept 
from  the  bow. 

Now  it  is  obvious  that  that  was  passed  with  the 
douMo  intenti  in  of  protecting  the  persons  on  the 
nver,  antl  also  uf  jKiinting  out  how  that  protection  is 
to  be  arrived  at.  But  now  conio  the  bye-law  3(i  of 
the  Thames  Conservancy,  made  under  the  power  of 
the  Thamsa  Conservancy  Act,  lS(j4.  That  bye-law 
does  not  pr«>vide  for  a  man  to  be  kept  in  the  bow,  but 
for  u  '•  projier  "  look-out,  and  that  might  possibly  be 
held  to  be  kept  by  one  man.  Does  this  ]>ro vision 
thus  far  repeal  the  bye-law  under  the  Watermen's 
Act  -  They  go  together  up  to  u  certain  point,  and 
then  the  earlier  nae  requirea  an  additional  look-out. 
I  need  hardly  state  so  well  known  a  proposition  that 
whore  a  now  regulation  of  a  new  statute  deals  Avith 
an  old  statute  it  is  no  repeal  of  the  older  one  unless  it 
is  inconsistent.  1  can  hardly  say  that  they  are  in- 
consistent here.  It  was  pressed  by  Mr.  Grain  that  it 
would  be  curious  if  two  sets  of  provisions  dealt  with 
the  navigation  and  look-out  on  thft  Thames  But  the 
matter  is  really  answered  for  this  reason,  that,  by  the 
Thames  Con»ei-\'ancy  Act.  the  Watermen's  Cotnjiany's 
Act  was  dealt  witli  and  limited  in  a  series  of  s<  >  tions, 
in  one  of  which  (o8)  it  is  provided  that  the  two  Act,-* 
are  to  be  read  as  one.  But  bye-law  99  of  the  earlier 
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Act  was  not  dMlt  witb,  and  the  clear  intantkn  of  the 
Thaines  CknuarvHUV  Act  bdac  to  lamwB  that  Art  nn- 
■Iterad,  0X0^  wakt  m  itdwted  it,  in  think  it 
follows  that  the  oomrioCion  was  xight*  and  mnat  bo 

affirmed. 


Afpeai  Htmimit  wiA  eauU, 

Solicitors  for  the  appellants,  .1  mold  WilUatM  <fc  Co. 
Solidtors  for  the  re^ndonts,  Ayton,  Saffwdt  <fr 


JTcnC 


r.,} 


Not.  1. 


Q.  B.  Div. 
(Pollock,  B.,  and  Hawkins,  J. 

Bbo.  V,  McKellak. 

E.r  jiarte  BaKER.  («.) 

I'arliument  —  Regiatrafion  of  '-iti-n  —  I.<>ihjtr  rlaim— 
Detcription  f>/  ijiialijiatiioi, — Misfnl.r — J'oirer  to  amend 
—Parliameniary  and  Municipal  M^fiitratim  Art, 
1878  (41  A  42  fid.  e.  26),  «.  28.  iub-metion$  2. 18. 

Where,  in  a  Irxlijtr  claim,  the  <h<tracter  of  the  qnalifi- 
eation  i»  fni$deicribed,  btU  the  rtvitimj  barrister  is  satis- 
JUd  that  the  mi$descriptioii  tit  th*  mnlt  of  a  mistake,  and 
that  the  ijiuilififtitinii.  ii^ion  fht  f'lrtn,  m  ^"  fli'  i'  iif,  he  matf 
ameiid  the  claim  timUr  »Hb-sedion  •  of  section  28  of  the 
Registration  Act  o/  187S ;  and  $ub-teetion  13  c/fAe  «r>me 
»ection,  which  meatis  that  a  person  doiming  fit  mped  of 
one  qaalifiteMim,  may  md  prurt  for  cmotM*  and  tMiinet 
qualification,  does  not  applij  fo  prevetit  the  rorreetion. 

Bolo  iMt»  for  a  inaiMiamiw  to  the  wvieiiig  batriiter 
for  the  dty  of  Exeter  to  state  a  oaee. 

A<  the  revision  of  the  re^stor  of  voters  luM  iu 
Sept-ember  last  certain  lodger  claims  were  objected  to 
by  Baker  on  the  g^und  of  informality.  The  revising 
banister  amended  and  allowed  the  dainu,  and  in 
anawertb  tiie  application  for  an  mder  vpim  hiin  to 
etate  a  case  maio  a  statfinent  tO  the  OOOrt  whioh 
disclosed  the  following'-  factH  : 

OV>j''cf Ilui  was  tiikoii  t'l  srvcii  l;ulf^i"r  rlaiius  on  tlie 
groun  l  that  the  declaration  was  not  in  the  form  re- 
quircci  \,y  ihr  Registntion  Order,  1880,  flehedoleS, 
Voxm  H.,  No.  2. 

The  informality  alleged  was  that  in  six  of  the 
claims  the  qualification  wfis  stated  to  bo  tho  si  lo  use 
of  a  bed  room  "  with  joint  use  of  dining  room  and 
«ittin^  room,"  and  the  occupation  in  the  dedaration 
as  being  "  partly  sole  and  partly  joint." 

Objection  was  also  taken  to  a  savenUi  lodger  claim 
on  the  ground  that,  being  for  a  joint  occupation  the 
value  stated  was  £10,  whereas  it  onght  to  liavo  bi  r  n 
£20. 

In  answer  to  these  objections  itwaa  alleged  in  support 
of  tho  claims  that  in  the  first  six  cases  the  olabis  and 
dedaratioPB  had  been  filled  up  nnder  a  minpprohen- 
rfon  as  to  what  fccte  were  necessary  to  be  stAted 
to  complete  the  qualifications  ;  and  in  tho  vcntb 
the  claim  for  a  "joint"  occupation  had  born  made 
upon  a  form  of  claim  for  a  "sole"  occupation,  and 
the  value  stated  had  been  left  at  £10  instead  of  being 
altered  to  £20. 

It  was  further  objected  before  the  revising  barrister 
that  he  had  no  power  to  amend  these  claims. 

The  barrister,  however,  having  aatistio*!  hinisi  lf  as 
to  the  facts,  held  that  in  each  of  the  cases  a 
"  mistake"  had  been  made,  which,  under  sub-section 
2  of  section  28  of  the  Begiitcation  Act,  1878.  he  had 
IMwer  to  attMBd.  He  tiwreliin  amended  in  the  first 
mx  oases  bf  tMdag  out  of  the  daima  uid  dedara- 

{a.)  Beported  \j  Jonx  P  Mkllw,  Esq.,  Banister- 

at- Law. 


sU  mention  of  joint  oocapaHoilt  and  in  tlie 
sennQi  bj  altering  the  vahie  etatad  liom  £10  to  £20. 
A   rule  niti  for  a  nuauUmv*  was  snbseqaio^ 

obtained  and  now  came  on  to  be  argued. 

Section  28  of  the  Parliamentary  and  Manicipal 
Registration  Act,  1S78  [41  &  42  Vict  c.  26).  providM 
that  the  revising  barrister  shall  have  the  powvi 
enumerated  in  the  sub^Metkoe,  and  in  tub-tectioQ 
(2)  that  "  he  shall  correct  any  mistake  whiflh  il 
proved  to  him  to  have  been  made  in  any  list." 

Sub-section  (13)  is  as  follows  :  "  Kxcept  as  herein 
provided,  and  whether  any  person  is  objected  to  or 
not,  no  evidence  shall  be  given  of  any  other  qoalii* 
oatioa  than  that  whioh  is  deeoribed  in  the  list  or  diia, 
as  tiM  case  may  be,  nor  shall  the  reviringberriita-lw 
at  liberty  to  change  the  description  of  the  quilifica- 
(»tion  as  it  appears  iu  the  list,  except  for  tho  parpo«e 
of  mora  dearly  and  aoooiatdy  dsfliunc  the  tuu. 

J.  A.  f  r  tho  voters,  showed  cause.— Here »1I 

the  revising  barrister  did  in  each  case  was  to  correct  t 
misdescription  to  make  the  claim  accord  with  flietnc 
facts,  which  showed  that  the  qualification  was  gooi 
Such  a  "  correction  "  of  a  bonS  fide  mistake  was  not 
witliin  Mub-sMction  13.  which  only  moant  that  thi 
revising  barrister  might  not  amend  a  claim  for  oii<- 
qualification  so  as  to  allow  it  in  respect  of  a  different 
one.  The  question  of  mistake  waa  one  of  fact  for  the 
revising  banister. 

He  cited  MuiUe  T.  Xichdmm,  24  Q.  B.  B.  144,^ 
W.  R.  Dig.  74. 

V.  Aiiftiii,  in  support  of  the  nih'. — It  is  iidmittt;'] 
that  in  the  seventh  case  the  revising  barrist<r  Ivi^i 
power  to  amend  by  altering  the  amount  from  £10  to 
£20.  With  regard  to  the  others,  it  is  >uthdent  far 
the  puipoees  of  the  rule  to  show  that  there  isfnW 
facie  a  question  to  be  argued.  What  was  done  n 
these  cases  was  to  alter  the  "description"  irm'.uT* 
of  the  qualification.  It  is  cono^od  that  ua^e 
section  28,  sub-section  J,  of  the  Registration  Act  of 
1878  the  revising  barrister  has  power  to  correct 
mistakes,  but  that  snb-seoCkm  is  controlled  by  nb- 
section  13,  which  provides  that  "no  cviilinoe  >hill 
lie  given  of  any  otlior  qualificati<ni  tl  nn  tlit 
described."  That  sub-soction  provido--  in  t  tiVct.  lu? 
the  Court  of  Appeal  have  hold,  that  there  i<  w 
power  to  the  revising  barrist<.T  to  make  a  change 
the  nature  of  the  qualification :  Fotketi  v.  Kan/mum, 
M  W.  R.  }K).  16  Q.  B.  D.  279.  The  chums  madekw 
for  ioiiit  iind  solo  occupation  wore  either  for  a  mix' 1 
qualification,  unknown  to  tho  law  and  unwarranted  bv 
statute,  or  they  wore  for  alternatives  of  joint  a»i 
sole  occupations,  and.  therefore,  bad  as  amhirooiii 
between  fcanehisse  whidb  are  entirely  distinot.  gi«ei 
by  diflTcrent  slatutee,  and  unpRnrided  lor  Iqr  «9r 
form. 

Por.UK  K,  B. — I  think  this  rulo  must  bo  ilischargei 
It  is  clear  that  the  court  sliouM  nut  In-  loo  ast  i  -  in 
picking  holes  in  anj*thing  dona  by  the  revising 
ristor  within  his  powers. 

The  first  observattou  which  is  to  be  made  is,  tint  >a 
BO  far  as  the  correction  of  a  mistahe  under  snb-Mdke 
2  of  section  28  of  the  Act  of  I  STS  is  biisod  on  a  finilin| 
of  fact,  the  court  will  not  interfere  where  the  dvmfd 
of  intention  in  a  question  of  mistake  wa«  a  quosttun 
of  fact  for  the  revising  barrister,  who  has  here  foood 
as  a  fMt  that  tiiere  was  a  ndatake  in  each  of  these 
cases.  The  second  ob^orvation  which  I  will  msk^'i*' 
that  it  must  not  be  sujijiosod  tliat  we  are  not  giviof 
full  effect  to  sub-settioH  l:!  of  tho  satin-  socti')n.  Th»'_ 
section  means  that  a  person  who  claims  iu  respect  ot 
a  given  qualification  must  not  give  evidence 
another :  he  must  not,  for  example,  olaim  in  mffA 
of  buUding  A.  and  give  evidence  of  boildiqg  B.  1* 
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Mcinto,  PmTiujvKiL 


Sion  GoTTST. 


Foikftt  T.  Kau/mann  that  was  the  sort  of  mischief 
dalt  with,  and  that  decision  was  necessary  to  ^ve  a 
[irsper  coiutruction  of  the  Act.  But  where,  as  m  the 
fttmt  cases,  a  person  has  misdescribed  the  character 
«f  his  qtialiHcation,  that  objoction  does  not  apply. 
Hf  revising  barrister,  having:  found  that  there  was  a 
aijtake  of  this  nature,  hml,  thm  fore,  j)o\vi  r  tn  amend 
in  Mcfa  case,  and  the  rule  uust  be  discharged  with 


HAWK-rv^,  J.— I  mm  of  tiie  aune  opinioii,  and  bave 

ootbing  to  odd. 

SoHeilon  for  the  BpitBoanti,  Farman  A  Dumtu,  for 
Ahw,  Exeter. 

So&itors  for  the  respK>nd<mts,  HobiniOHt  Preston,  & 
8bin,  for  Friend  d-  Ikai,  Exeter. 


a.  B.  Div.  i 
(I.  nl  ColLTi.lge,  C.J.,  Oot.  25. 

sud  Wills,  J.)  ) 

Huinto,  Pftitfoner. 
BAi.Fori:,  /.''  iM.d'^  ..i". 
Manchester  (Easteux  Division)  £i.Ecnox 
PBimoar.  (o.) 

J'trlianv  d—ElfcfiiDi  pffiiion    -Srnitiut/ — Piirtiriifari  — 
I'urUtiiiientarij  Klrctiun  I'tUtiuu  Iiu(t»,  18GS,  rr.  G,  7. 

The  mpomknt  in  amdiamadary  ehetion  petMon,  in 

rii>«  (he  petitioner  elaimi  (Ae  $'-ut  on  f/roniiil»  fur  a 
tntiiiity,  it  not  entitled  to  c^tain  jxirtioilars  under  rule 
«  '/  the  Pnrli<unrnfarii  FAf  ti,,.,  /'rtition  Btlle»t  1888. 

R-i!r  7  applies  ejx/ti.-i'fh/  to  nifh  ii  <it<f , 

Appeal  of  the  rosj)ondent,  the  Kight  Honourable 
'  'hur  James  Balfour,  against  the  refusal  of  PoUook* 
to  order  the  petitioner,  Mr.  Joseph  Edwin  Cnw- 
lord  Monro,  to  oeliTer  certain  partioolan. 

The  petitioner  pro*ento<l  a  pftitinn  ag^ainst  the 
return  of  the  i-e8pond»iUt  uttho  piirliuiaeuUiry  election 
fr'T  the  eastein  division  of  the  borough  of  Manchester. 
Pintgraphs  1.  2.  3,  4n.  and  5  of  the  petition  alleged 
that  the  respondent,  by  agf^nts  acting  on  his  behalf, 
«u  guilty  of  bribny,  tieating,  undue  infliiimce,  and 
edwriDegal  practices  during  the  election,  and  that 
flbe  election  and  return  of  the  ros|>ondent  were  thereby 
rmdered  null  and  void.  Paragraphs  G,  7,  8,  9,  10, 
ICka,  and  1 1  alleged  that  many  persons  who  voted  at 
tb«  election  for  the  respondent  were  guilty  of  bribery, 
treating,  vndne  influence,  voting  twice,  and  peraona- 
iion,  or  were  disqimlifiM  by  legal  incapacity  from 
voting;  that  the  votes  of  all  such  persons  ought  to 
Isitnck  off  tlip  poll;  that  the  petitioner  received  a 
oajority  of  the  votas  of  electors  duly  qualified  to 
V  jU-,  and  was  duly  elected  as  a  member  to  serve  in 
ftrKaBMnt  for  the  borough,  and  ought  to  have  been 
ntuMd  ae  eocli  member. 

Ihe  TBipondent  took  nut  a  summons  for  tlio  prti- 
tioner  to  deliver  particulars  (1)  of  the  iifiiiK  S  !ind 
vldrtss<.s  of  the  .agents  of  the  respondent  iillt  ;3'f'<l  in 
H^ngraphs  l-o  of  the  petition  to  have  been  guilty  of 
the  Tariooa  acts  of  oorruptioo,  and  the  dates,  nature, 
and  character  of  such  acts ;  {2]  of  the  names  and 
wunbers  on  the  register  of  the  persons  alleged  in 
Jaragraphs  0-1 1  to  have  been  guilty  of  such  illegal 
r<ra<  tices  that  their  votes  ought  to  be  struck  off  the 
poll,  and  the  dataa,  piaofla,  and  natoia  of  all  cudi 
illegal  practacea. 
PellMik,  B.,  wdared  the  petitioMr  fo  dsliw  the 
'  ~  for  with  regard  to  paragraphs  1-5 

hj  F.  O.  RoBiNsox,  Biq.,  Banistar-at- 
Law. 


of  the  petition,  but  refused  to  order  the  particulars 
asked  lor  as  to  the  latter  part  of  the  petition. 

The  respondent  appealed  against  this  refusal. 

Bule  6  of  the  P^liamentary  Election  Petition 
Rules,  1808,  is  as  follows: — Evidence  need  not  be 
stated  in  the  petition,  but  the  court  or  a  judge  may 
order  such  particulars  as  may  be  necessary  to  prevent 
surprise  and  unnecessary  expense,  and  to  insure  a 
fair  and  effisotaal  trial  in  the  same  way  as  in 
ordtnaxy  ptooeedings  in  the  Qneen'a  Benoh  jbiviaioii, 
and  upon  snoh  temu  ai  to  oosta  and  oflierwiw  aa 

may  lie  onlcred. 

liule  7. — When  a  petitioner  claims  a  seat  for  an 
unsuocesMful  candidate  alleging  that  he  had  a 
majority  of  lawful  votes,  the  party  complaining  of 
or  defending  the  Section  or  return  shaU,  six  aaya 
before  the  day  appointed  for  trial,  deliver  to  the 
master,  and  also  at  the  address,  if  any,  given  by  the 
ivetitioners  and  respjmii nt,  as  the  case  may  be,  a  list 
of  the  voters  intended  to  be  objected  to,  and  of  the 
heads  of  objection  to  each  such  vote,  and  the  master 
shall  allow  uupeotion  and  ofBoe  ooplea  of  such  lists  to 
all  partiea  concerned ;  and  no  evidence  riiall  be  given 
against  the  validity  of  any  vote,  nor  upon  any  head 
of  objection  not  sjiecified  in  the  list,  except  by  leave 
of  the  court  or  ju<lge.  ujntu  such  tenus,  as  to  amend- 
ment of  the  list,  postponement  of  the  inquiry,  and 
payment  of  ooela,  as  may  be  ordered. 

^  />(ujf  A  '(v  rfv,  for  the  rf>tj)ondont.  This  is  an  applica- 
tion under  rule  ti,  not  rule  7.  The  latter  rule  does 
apidy  to  oasis  of  scrutiny,  but  the  object  of  it  is  to 
provide  informalaon  for  the  court  as  to  the  nature  of 
the  case.  Rule  6,  which  is  quite  independent  of  rule 
7,  also  applies  to  cases  of  scrutiny,  and  under  it  we 
are  entitled  to  receive,  ten  days  before  trial,  the 
particulars  which  we  ask  for :  The  Sal/ord  Petition, 
19  L.  T.  N.  S.  dO'i ;  The  Qail^ord  Petition,  19  L.  T. 
N.  8.  928. 

Cioi-ard,  for  the  petitioner,  was  not  called  upon. 

Lord  OouaiDOB,  C.J. — am  of  opinion  that  this 
ap]  ilication  mnst  be  refused.  The  petition  lint  claims 

that  the  election  of  the  respondent  was  void  on  the 
gromid  of  bribery  by  his  agmts.  That  is  au  object 
to  which  rule  G  applies,  and  as  to  that  portion  of  the 
petition  the  req^ondent  has  obtained  the  particulars 
whidi  he  leqmres.  The  petition  then  goes  on  to 
claim  the  seat  for  the  petitioner,  because  it  is  alleged 
that  the  respondent's  majority  was  gained  by  a 
number  of  votes  being  given  for  him  which  w.  re  dis- 
quiilified  or  various  reasons.  It  is  adiuitted  that  rule 
7  a] ^  lies  directly  to  a  case  of  a  scrutiny  such  as  this, 
and  it  seems  to  me  to  be  a  ytaj  plain  enaotment  of 
the  Legislature  to  the  effect  that  in  the  case  of  a 
scrutiny  the  ]>etitionpr  must  specify  each  vote  that 
he  attacks,  and  also  state  the  ground  of  objection  to 
it,  and  he  is  not  to  be  allowed  to  give  evidence  as  to 
any  other  ground  of  objection.  It  has  been  argued, 
however,  thai  role  7  does  not  hmit  rule  8,  that  role  8 
is  general  in  its  terms,  and  is  to  be  applied  to  caiies 
which  would  also  come  under  rule  7.  The  effect  of 
that  would  be  to  wijic  nut  rule  7  entirely,  because 
every  case  would  como  under  rule  0,  and  there  would, 
therefore,  be  no  use  for  rule  7.  I  think  that  the  true 
cQDstmotion  of  these  two  rules  is  that  role  6  appUss 
to  all  eases  not  under  rule  7.  but  tiiat  as  to  tMse 
latter  rule  7  is  exclusive.  This  case  comes  under  rule 
7.  The  case  of  Thr  ^alfurd  Petition  is  not  in  point 
here,  because,  although  that  was  a  case  in  which  a 
sorutiny  only  was  cuumed,  yet  the  petitioner  also 
asked  tiiat  tbeeleotion  might  be  dseland  void  if,  when 
the  ease  as  to  a  scnitiny  was  being  gone  into,  any  fact 
name  to  light  which  would  have  avoided  the  election 
if  it  hud  ifcn  previously  known.  Under  those  cir- 
cumstances Wilies,  J.,  thought  that  rule  0  applied. 
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For  these  reasons  I  am  of  opiiuon  th»t  this  ft^M^ 

must  be  dismissfil. 

Wills,  J.,  concurred. 

Sdidtors  for  the  petitioiMr,  PrUe^rd  A  Knghfidd, 

for         .f-  F.<t i<tr.  Miuichester. 

Solicitors  for  the  respondent,  Torr  A:  Co,,  for  Ilamp- 
Mfi»  MBnohnter. 


Bxo.  V.  Hackekzix  Aim  Othsks  (JusncEs)  axd 

LAWREXfr:.  (".) 

CrimiatU  law — IntimidatioH — FolUnriag  a  penon  with 
a  vifw  to  eompift  him  to  abttain  from  doing  acts  which 

III  has  II  hi/'t!  ri'ild  (')  ilii — Uf/tdive  stafeiiirnt  o/ 
tfjft'Hct:  in  si'iiiiiWHS  and  fiinvictiim — -Certiorari — t'ou- 
spirac)/  and  I'rolecti'oii  of  Property  Act,  1875  {'3H  A.  39 
I'id.  f.  80).  s.  7 — J!{<t9  i>/ justicrs—lii:m'dt:  iittrrtnt. 

A  siimmom  and  cnu'  ictiou  pudtr  Mi-tUm  7  of  tlie  Cun- 
tjtiraci/  and  Ptvteclii  u  i>/  l'roi>erty  Ad,  1S73,  for 
/Mowing  a  jiertoa  teiih  a  view  to  compel  him  to  abtbtiu 
from  doing  antj  act  which  he  hat  a  legal  right  to  do, 
ought  to  stuff  n-liiit  wat  tht  nd  whirh  the  ihfrii'ldtif,  li/ 
followintl  tlir  iiifi>riiinid,  fiulearvnml  Ik>  comjui  him  Ui 
abstain  from  doiii;;, 

A  coHi'idioH  ivhich  did  not  coutaiu  aiich  a  atatetnmt 
hM  to  be  had,  and  iiu  umendnu-id  refiiml,  it  not  appear^ 
ing  that  evidtuce  ivat  given  at  the  trial  before  the  Justices 
CM  to  what  toot  the  act  which  the  informant  wot  prevented 
bjf  the  amduet  of  the  de/endanifrom  doing, 

Rulo  for  a  n  rtinrnr!  to  bring  uj<,  in  orflpr  that 
it  mifjht  be  nuashi  d,  fi  convictiun  uf  the  (left  lulHnt 
Johnson  II(  n«i<  rson,  niitilr  by  the  justices  of  Sunder- 
land on  Mftj-  l!t,  ls;»2,  under  section  7  of  the  Con- 
spiracy and  I'rotoction  of  PruptrljT  Act,  ISio.  That 
section  provides  that  "  every  person  who,  with  a 
view  to  compel  any  other  penion  to  abstain  from 
doing,  or  to  do  any  act  which  snc'h  other  person  has 
a  Ittgal  right  to  do,  or  abstain  from  doin<^  wTongfully 
and  witliout  le^al  authority  ;  (2)  ])orsisteutly  follows 
■uoh  other  person  about  tmm.  plaoe  to  place;  or  (d) 
follows  such  other  pcrsoc  witn  two  or  more  other 
persons  in  a  disorderly  manner  in  or  through  any 
street  or  road."  shall  un  emivietiou  be  liable  to  pay 
;i  jiriiJilty  or  to  be  iiiiprisi  uh^d. 

The  charge  contained  in  the  summons  was  that  tlic 
defendant  "on  the  16th  dav  of  May,  1S9J,  at  the 
township  of  BishopweMiDoaw,  in  the  nid  borough, 
did  milawfally,  wfth  a  view  to  compel  the  informant, 
John  Thniiuis  L;l\^T^  n(■l>,  to  abstain  from  doing  or  to 
do  acts  whieh  thr  iut'ormant  hud  a  legJil  right  to  do 
or  abstain  from  duintr.  wrongfully  un<l  without  legal 
authority  uenustently  follow  the  informant  about 
fkom  ^MOe  to  place,  and  followed  the  informant  with 
two  or  more  other  persons  in  a  disorderly  manner  in 
or  through  Tligli-strcet  and  West  Sunniside  in  the 
aaid  horougli,  eontnuy  to  the  atatute  in  tooh  oaae 
made  and  provided." 

An  affidavit  made  in  these  proceeding's  by  the  four 
jnatioes  who  tried  the  case  stated  as  f  ollowa :— Para. 
2.  **  It  was  proved  before  ns  tiiat  the  complainant, 
Lawrence,  i-^  the  agent  at  Sunderland  of  the  Shipping 
Federation  iLimit.d)  and  that  the  defendant  is  an 
official  of  the  Zs'ntiiiiml  Amalgamated  Seamen's  and 
Firemen's  l'ni<ii;  of  (In^at  Britain  and  Ireland,  and 

(o.)  £eport«d  by  T.  £.  CoMUHOUir  Diu.,  Esq.,  Bar- 
rister-ai-Law. 


that  on  the  date  in  »picstion  the  defendunt  k'J  a  largf 
crowd  of  persons  who  ina  disorderly  mauuer  followed 
the  complainant  tfaxongh  Hjgh-street  and  .Suuimide 
with  a  view  to  compel  him  to  abstain  from  fuUowinj 
his  occupation  as  the  agent  of  the  Shipping  Feden- 
tion,  an  act  which  he  had  a  legid  right  to  d  i,  and  we 
convicted  the  defendant  of  the  said  otfence,  a&d 
oi-dered  him  to  be  imprisoined  for  fonitcen  daji  wHkk 
hard  labour." 

Para.  4.  "  The  solicitor  of  the  defendant  bt^jeebd 
to  the  information  andsinnmons  herein  on  the  ground 
that  they  did  nut  ilisclose  wli.it  were  the  acts  with  a 
view  to  compel  the  informant  fritm  doing  which  thf 
following  took  place.  We  were  of  opinion  that,  as  th« 
offence  was  charged  in  the  words  ot  the  statute  creat- 
ing  it,  the  information  and  summons  were  good  bf 
virtue  of  the  Summary  JurisdiQlum  Aet,  1879,  s.  39, 
and  wo  ovomded  the  o1]vieetloo,  and  the  case  pro- 
ceeded." 

The  conviction  was  in  the  following  foim  :  — 

"Johnson  ^mderson  (hereinafter  called  the  de- 
fendant) is  tiiis  day  convicted  before  this  court  for 
that  he.  on  the  sixteenth  day  of  May.  1892.  at  tbe 
township  of  Bisbopwearmoutb,  within  the  said 
borough,  unlawfully  did,  with  a  view  to  c  impel  >  u- 
John  Thomas  Lawrence  to  abstmn  from  doing  at:t> 
which  he,  the  said  John  Thomas  Lawrence,  had  » 
legal  ri^t  to  do,  wzongfuUy  and  without  legal 
authority  follow  the  said  John  Thomas  Lawreace. 
with  two  or  more  other  pei-sons,  in  a  dis  rlerly 
manner  in  and  through  <  ertain  streets — to  w):.  Iligh- 
strcet  and  West  Sunniside,  in  the  said  borou<;h  -cb- 
tranr  to  the  statute  in  such  case  made  and  pnvided. " 

The  rale  ni»i  for  the  issue  of  the  writ  was  cMsiBsd 
upon  the  grounds :  (l)That  the  summons  and  cn- 
viction  ought  to  have  specified  the  acts  with  a  vinr 
to  compel  the  inforuKint  tw  tibstain  from  doing  whii 
the  defendant  followed  the  informant.  (2)  That  some 
of  the  oomdctinip  justices  were  interested  or  biassed. 

Tha  case,  as  regards  the  alleged  bias,  rested  upou 
the  following  facts:— The  defenownt  was  a  delegate  of 
the  Sun  lorlaud  branch  of  the  Seamen's  and  Firemen's 
I'liion,  an  lissociation  fornif<l  with  the  object  (amongst 
others)  of  pnjtecting  the  interests  of  seafaring  ujwi- 
The  informant,  Lawrence,  waa  district  superintendent 
of  the  Shipping  Federation  (Limited),  which  wu  an 
association  of  ahqtowners  ana  other  penoas  and  com- 
panics  connected  with  the  shipping  trade  formed  wr 
the  p<iqiose  of  protei  tin:;  it,s  members  ligainst  los8(S 
in  their  trade  and  other  piu-poses.  There  was  som« 
evidence  of  the  ejdstence  for  some  time  before'  the 
events  out  of  which  this  prosecution  arose  of  cousider- 
aUe  antagonism  between  ^e  members  of  the  Union 
and  of  the  Feileration  owing  to  disputes  ha\'ing  arisen 
as  to  the  rate  of  wages  to  be  ]>aid  to  seamen  taken  upon 
shijis  at  the  port  of  Sunderland.  Tin  ee  out  of  thi" 
four  convicting  justices  owned  shares  in  shipping 
companies  whose  ships  wen  oovcfsd  against  ci  rt^im 
risks  hf  marine  insnnwea  ownpaniee  which  weio 
members  of  the  Federation.  None  of  tiie  justice, 
howevi  r,  toi  k  .my  ]>rirt  in  the  management  of  the 
shipping  coatpanies,  nor  w<  re  they  at  the  date  of  w>S 
conviction  aware  that  the  ships  of  tliese  companiss 
were  covered  by  the  insuFauoe  companies  or  t^<^^ 
insoianoe  companies  were  members  of  the  Fedatatioo. 

Walttm,  Q.C,  for  the  justices,  and  Temperieg,  tat 

the  informant,  showed  cause  against  the  nile.— As 
to  the  alleged  bias,  the  facts  are  not  suflieit  "t  to 
show  that  it  existed,  or  that  it  was  likely  t<i  •  x>t. 
and  bias,  in  order  to  disqualify  justices  iro:a 
acting,  most  be  really  existent:  n.  v.  Band,  L.  K< 
1  (i.  B.  230,  14  W.  R.  C.  L.  Dig.  47  ;  A 
FarratU,  3G  W.  K.  184,  2t»  Q.  B.  D.  5».  As  to  1h« 
alkiged  defect  in  the  smnmoos  and  the  oonviotioa,  it 


Digitized  by  Google 


ToLXU,      [te.f,]fln.]      THE  WEEKLY  REPORTER.  

EtOHCciniT.  Rbo.  V.  MaCKEKZIB  AKD  Others  (JU8TICK«)  A.vii  T.AWiiKxrE.  JIi.,i!  C  m  1:1. 


VM  ntdMoewaxy  io  Rprcify  fbe  ftcte  wWdi  llie 

drftndant  endeiivrmrfrl  tn  i-ompol  the  infoniiiint  to 
abtUin  from  doing.  Tlu?  (IfBciiption  of  tlu'  otrrDcc 
tt inbstaiitially  within  the  words  of  the  A*  t  crt-Htiiifj 
iml  aeotuni  •ub-socticoi  (1),  of  the  Huiutnary 
JvUietkm  Act,  1879  (42  &  43  Vict.  c.  49).  applies  :— 
"The  ilescri]>tion  r>f  any  offence  in  the  words  of  the 
Act,  or  any  order,  bye-law,  regulation,  or  other  docu- 
mint  treatirip  tlie  (  fTence.  or  in  hiniilar  words  shall  be 
lufficient  in  law."  The  defect  is  at  all  events  one 
which  should  not  be  allowed  to  defeat  the  procef  dings 
-Jmia's  Act  (11  A  12  Vict.  c.  43).  s.  1— and  »  cor- 
aUe  by  amendiBeiit  even  at  this  stage  under 
].\  l:(  Vitt.  c.  [•'}.  s.  7.  A  far  more  serious  defe<  t 
wiu  uueuded  after  conviction  in  Jt.  v.  JJijfghis,  20 
J.P.4S7. 

A»quilh,  Q.V.,  and  JkM  For,  in  supiKirt  of  the 
rale. — Ibis  conviction  cannot  be  sustained.  A  con- 
TioHoB  for  a  statutory  offence  must  show  on  the  face 
of  it  every  ingredient  of  the  offence  as  defined  by  the 
Hatnte.  Hero  mere  ''following"  of  itself  is  not  the 
offf  r.cf ;  if  must  be  following  with  ii  view  to  com - 
pdliDg  a  j^KsrsoD  to  do  or  abstain  from  doing  actH 
vbidi  be  bad  » tight  to  abstain  from  doing  or  to  do ; 
tkerafoie  it  is  neceaaanr  to  state  in  the  oonvioliain 
wbtt  were  the  acts  which  tiie  defendant  endesTonred 

to  compel  the  iiiforiiinnt  to  abstain  frcmi  doiiip,  in 
ordertbatit  may  ujij  ear  tliat  tliry  were  atl.s  of  tln' 
nature  specified  in  the  section.  Ihe  summons  is  in 
an  sltematiTe  form,  and  is,  therefore,  dearly  bad ; 
the  cooTiction  is  bad  for  not  stating  the  statutory 
offence  in  accordance  with  the  above  requirements 
The  statutes  cited  do  not  cure  the  defect.  Section 
I  of  Jcrvis's  Act  has  no  ulidii ;  it  only  relates 

til  a  discrejiancy  between  the  cxjmplaint  and  the 
evidence  in  hujtjwrt  of  it.  The  description  of  the 
offence  here  is  not  in  the  words  of  the  Act,  or 
in  rfmilar  words,  sad  thsirefore  section  96  of  the 
Summary  Jurisdiction  Aoti  1H79,  docs  not  Bi>ply. 
This  is  a  bul»stantial  defect,  and  the  court  will  not 
core  it  now.  In  /{.  v.  lli'ijijint  the  (jbjj-ction  was 
described  as  "  trashy,"  and  therefore  tbe  amendment 
was  sllowed  (see  26  J.  P.  244).  As  to  the  bias, 
thpre  was  hufficient  evidence  that  the  justices, 
although  not  pecuniarily  interested  in  the  result  of 
the  procw dings  be  fore  them,  w  i  re  biassed  in  favour  of 
the  interests  of  shipowners,  which  W{>ro  represented 
by  the  informant  sad  agsilMtthe  defendant,  who  was 
tbonght  to  have  opposed  those  interests.  "  It  is  a 
natter  of  public  policy,  so  far  as  possible  that  judicial 

jTOceedingR  sbould  not  only  he  free  from  actunl  bias 
asd  prejudice  of  the  judges,  but  that  they  should  be 
free  from  the  susjiicion  of  Uas  or  prejudice," 
per  Fit,  Xj.J..  in  J.etton  v.  Oeneral  Medital  Council, 
38  W.  K.  903,  at  ]i.  309,  43  Cb.  D.  366.  The  same 
principle  is  to  l)«  found  in  R.  v.  Juaiiees  of  Jltrt/ord- 
tkirt,  6  Q.  B.  7ii3,  and  in  H.  Farrant. 

Cwr.  adv.  vuU. 

Jidy  20.—  CoLUNS,  J. — In  this  case  I  am  of  opinion 
that  the  rule  for  a  writ  of  f<rin<iitri  should  be  made 
itbaolute  on  tbe  first  ground  which  was  relied  on — 
nsmdy,  that  the  sumuious  and  the  conviction  ought 
to  have  qMcified  the  acts  with  a  view  to  compel  the 
iafonnaiit  to  abstain  from  doing  which  tiie  defendant 
followed  the  iiifniiiiriiif .  It  m  ems  to  me  that  that 
'li  tect  isoneot  substance,  and  nut  of  mere  form.  The 
uDviction  does  not  follow  the  words  of  the  suuimon.s, 
hut  I  think  that,  when  one  looks  at  the  statute  which 
eenstitutes  tbe  offence,  it  is  clear  that  both  the 
fummons  and  tbe  conviction  are  defective,  not  in  mere 
form,  but  as  not  stating  the  substance  of  the  offence 
as  trcUiil  by  the  statute.  [His  lordship  read  the 
■unuoons  and  conyiotion,  and  section,  and  con- 


tinued:—]   Tbe  LM[iBlatiii«  mighi,  had  it  choseo, 

linvo  made  it  an  omuce  for  one  person  simply  to 
follow  iUKjther  in  a  disorderly  manner;  it  has  not 
done  so :  the  following  must  be  with  a  view  to 
compel  another  person  to  abstain  from  doing  or  to 
do  any  act  which  such  other  person  has  a  legal  right 
to  do  or  abstain  fromiloing.  It  would  be  competent 
for  n  defendant,  upon  a  charge  of  thu  Idnd,  to  prove 
that  hin  eoiKhut  couM  not  have  bad,  or  was  not 
intended  to  have,  any  such  effect.  It  is,  therefore, 
necessary  to  state  what  were  the  acts  which  the 
defendant  attempted  to  compel  the  infbnuant  to 
abstain  from  doing :  but  this  conviction  merdy  says 
that  the  followin<r  was  with  a  view  to  c<irniH-l  the 
informant  to  abstaim  tmni  tloinj^  acts  vliicli  are  not 
.specified  :  it  is  therefore  defective.  It  is  said  that 
this  is  a  defect  which  may  be  cured  by  amendment. 
I  have  looked  through  the  affidavits  to  see  what  wus 
actuallv  proved  at  the  trial,  for  it  might  he  powiMe 
to  make  an  amendment  in  the  oonviction  if  the 
otTenre  were  really  proved.  That  is  a  good  ti'>t  of 
whether  the  doff«t  in  tbe  conviction  is  oiu>  of 
Hubstance,  for  I  see  that  the  laxity  which  ajipears  in 
tbe  conviction  only  reproduoes  the  laxity  with  which 
the  charge  under  this  section  was  gone  info  at  the 
trial.  [His  lordship  read  puragrajdi  2  of  the  affidavit 
of  the  ju8ti<'e8.]  Now  that  sffidavit  treats  the 
infomiant'n  "  following  his  occujiation  as  the  ajjeiit 
of  the  Shipping  Federation "  as  if  it  were  a  single 
act,  which  it  oDviously  was  not.  There  appears,  in 
fact»  to  have  been  no  evidence  as  to  any  acts  which 
the  defendant  attempted  to  compel  the  informant  to 
Ml>Ntain  from  doinp,  and  corisi  ijueiitly  the  evidi  nee 
was  not  sufficient  to  e  stablish  the  offence  created  by 
the  section  under  which  the  man  was  chargeable. 
On  that  ground  I  think  that  the  oonviotion  was  bad. 

As  to  the  other  ground  which  was  rriied  upon,  al- 
thoiiph  it  is  not  necessarj'  to  give  an  opinion,  I  must  tKf 
that  I  do  not  think  tbe  evideni  e  supports  that  view.  It 
is  admitted  that  the  justices  had  no  pecuniary  interest 
in  the  result  of  thu  trial,  but  it  is  said  that  there  was 
bias.  They  were  not  the  prosecutors  either  them- 
selves or  by  their  agents,  and  thsir  oonnftfltaon  with 
the  Shipping  Federation  is  so  remote  that  it  to  diffi- 
cult to  state  it  in  langungc.  Loolviii;^  at  the  facts  I 
do  not  think  that  th»'  elements  necessary  for  making 
out  a  case  of  bias  are  established  here.  The  facta 
upon  which  the  case  of  bias  rests  fall  veiy  far  short 
of  the  facts  in  Ln*on*»  eate.  I  think  that  no  sufficient 
reason  has  been  showni  for  ([uasliinf;  this  conviotion 
upon  the  second  pruund  wliieli  was  relie<l  on. 

Bja'(  K.  J."  I  am  of  the  same  opinion.  It  is  quite 
clear  that  the  gist  of  the  offence  created  by  this 
section  is  that  the  fcJlowing  should  be  with  a  view  to 

compel  a  jjcrson  to  alistain  from  doing  <ir  to  do  acts 
which  be  has  a  legal  right  to  do  or  absttun  from 
doing.  It  was,  therefore,  net:es8ary  for  the  magis- 
trates to  find  that  the  defendant  had  done  this,  and 
to  state  in  the  conviction  that  they  had  come  to  that 
conclusion.  Cases  were  eit<"d  which  show  that  under 
the  old  law  it  was  necesRary  to  sot  out  in  an  indict- 
ment and  to  prove  all  the  iti  ins  which  made  up  the 
offence.  A  well-known  instani  e  is  that  of  an  indict- 
ment for  profone  swcaiing,  in  which  it  was  necessary 
to  set  oat  the  actual  woids  of  th«  oath  used.  A 
question  at  first  arose  in  my  mind  as  to  the  eiliBct  of 
fi«H  tion  .'to  of  the  SurniiKiry  .1  nrisdii  lion  Act.  1S79;  if 
this  <!onviction  had  followe«i  the  words  of  the  section 
creating  the  offence  there  would  have  been  some 
difficulty ;  but  it  does  not  follow  tbo  words  of  the 
.section.  It  does  not  even  appear  that  the  justices 
had  present  to  their  minds  the  necessity  of  proving 
that  what  was  done  was  done  with  a  view  to  compel 
the  informant  to  abstain  from  doing  Oertslll  BOtS 
which  he  had  a  legal  right  to  do, 

10 
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As  to  the  other  point ,  T  iigroo  with  my  brother 
ColliiiH  tlint  thin-  WHS  jxi  ovidciici*  liorc  of  bi;i,s  on  the 
pnrt  of  the  justices.  To  establish  a  case  of  bias  it 
must  be  shown  that  the  justicoH  had  such  a  substuii- 
taalintereit  in  the  result  of  the  trul  as  to  make  it 
ttfobaldB  llmt  fheir  judgment  would  be  alBBOited.  I 
do  not  tUnk  Utat  there  wm  anytlung  here  to  ihow 
this. 

Jtith  ahaoluie. 

Solicitors  for  flie  joalioee.  Tu/ndl,  Sovthgak,  A  Co., 

for  Barker,  Sunderland. 

Solicitors  for  the  inforuiant,  Dotterell  «t  H'x'he. 

Solidiors  for  the  defeiidMut.  Walton^  Aroum,  <ft  Co., 
for  J.  J,  Bentham,  Simderland. 


(ItOIItt  Of  Appeal 


From  Chan.  Div. 
(Lonl  Esher,  M.K.,  and  [  Not.  15. 

Lopes  and  Kay,  L.JJ.} ) 

Btak  v.  MimfAt.  WBsntnrsTBK  Coaiobbs  Asso- 

( lATiojf  (Limited).  («.) 

Hprcific  performance — Landlord  and  Uttant — Betidetdial 
fitU — Oa»etumt  to  employ  porUr  to  perform  etrtaiu 

thiti'rH — lujintrttini    ■  fyiltmiges. 

Tltt  drfeUiLtttt*  ijranlril  to  thr  J'/iliiitiff  It  Irnv  of  a 

retidential  flat,  the  leaitt.  <  i>nt<tiniii<i  a  nn  ,  naul  by  thr 
Uiatun  to  appoitU  a  rttidetU  porter  who  ahotUd  act  at  thr 
ivrmnt  of  the  tenanta  of  the  aemrrU  raoma  in  tJie  bloek. 

/tin  ditttm  III  iiij  (inter  ulia)  /"  i  niiifitut/i/  in  rtttt  tufinir, 
I'/i  thf  bluik,  nOitr  hij  /iim.iil/  ur,  in  liis  truqifrnrii 
nbaenoe,  hij  some  Irustioorthy  nasiitant.  Tlif  df/iiiilanti 
tu^ointed  aa porter  a  cook,  who  spent  the  greater  i>ort  «f 
AM  Hnvt  tHaewhere  in  performing  hia  duiiea  aa  a  eouk  at  it 
netghbouring  luaelieoH  ciuh  ;  and  his  duties  as  resident 
porter  were  for  the  most  part  ]>t  r/ormed  hif  a  boy  or  n 
tharwoinnn. 

In  an  action  claiming  sptcijic  j>er/<rrmauce  of  the 
a'jreemenl  to  appoint  a  resident  portrr  within  the  meauiitij 
of  the  covenant,  A.  L.  Smith,  J.,  AeM  that  tture  had  bf 
aireaehoffkeeovenant,  and grttnled aped fic  performauf  . 

Bald,  on  appeal,  that  thit  u-a^t  nut  a  rmtirart  of  irhirh 
the  court  would  decree  spicijic  performance,  and  that  the 
fluMiff  mutt  be  Uft  to  hia  remedy  in  damagea. 

Appeiil  from  the  imlprment  of  A.  L.  Smith,  J. 
(atOog  for  R4.inr.r,  J.),  reportwl  40  W.  R.  37!),  [1S02] 
1  Ch.  427. 

By  a  Iciisr.  (luted  the  2nd  of  July,  1889,  the  di'fi  nd- 
•atl  demised  to  the  plaintiir  a  i-csidential  flat  for  ii 
term  of  twenty-one  yean.  The  building  in  whidi 
the  flat  was  ritnate  oontained  other  flats  let  for 

losidcntial  tmd  business  purposes.  Tho  lea.se  wiis 
made  .subject  to  cei-tjun  n-gulatioits,  containiul  in  the 
.schedule  thcret^>,  made  })y  the  defendants  with 
respect  to  the  duties  of  the  resident  porter.  By  these 
regflJatioos  Hwas  provided  that  tM  rooms  in  each 
block  were,  together  with  the  entrance  and  staircase 
belonging  to  it,  to  be  in  charge  of  a  resident  jwrter 
appointenl  and  removalilc  by  the  (lefendants.  The 
]>ortcr  to  act  as  the  si^rvaut  of  the  tenants  of  tlic 
several  rooms  in  tbe  block.  The  tenants  were  to  have 
the  light  to  the  ftenend  aernoee  of  the  porter  rendeut 
in  then-  block,  within  the  scope  of  bis  general  duties, 
ii>  definefl  by  nilc  >].  By  nui-  (3  the  ^^'ciicnil  duties  of 
the  port«T,  which  the  tenants  were  untitled  to  ha%'u  per- 
fonned  forthmi  free  of  extra  cbaige^  wem  •»  iidkym: 

Cff.^  Bepnrted  by  W.  P.  Babet,  Esq.,  Banister^at- 
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To  be  constimtly  in  ,itt<  n<ljtnuo  in  the  w»etion  of  the 
building  coiiiiiiitt*"*!  to  bis  charge,  either  liv  hiiii-i«-lf. 
or  in  his  temporary  absence  by  some  trustworthy 
rssifctant ;  and  to  receive  and  deliver  to  the  several 
*  -nants  all  letters,  jmroels,  and  messages,  and  to  re- 
I  l  ive  the  keys  of  the  outer  doors  of  the  several  sets  of 
looms  from  the  tenants  for  *ife  custodv  on  their 
1  Hving  for  tin-  night.  The  tenants  were  also  to  have 
the  right  to  certain  special  servioee  of  the  porter,  il 
required,  at  a  fixed  extra  chaim. 

The  pliintiif  alleged  that  the  defendants  bad  not 
: :]t]Miint<'l  a  ri'^idpTit  j^torter  in  accordance  with  the 
1  c;,^!!!!! ions,  and  thiit,  though  a  j>orter  had  been 
1  jijioinfed,  ho  was  not  eonst.intly  in  attemLmcf, 
iin<l  that  he  nc>gIect(Hl  his  duties  to  the  plaintiff  as 

1  oquired  by  the  regulationfl.  The  plaintiff  claimed 
Kl^tccific  perfonuanoe  of  the  agreement  to  appoint  a 
lesident  porter,  and  an  injunction  to  restrsm  them 
from  employing  lis  j>orter  in  charge  any  jMTson  whf" 
was  not  resident  luid  constantly  in  atteuiLuice.  and 
able  and  willing  to  act  as  the  servant  of  the  plaintiff, 
according  to  the  regulations ;  and  damages  for  breach 
of  the  agreemmt.  The  defendants  eontended  that,  if 

thi're  had  b«'<'n  n  breach  of  the  iitrn-^-ment.  tin*  pro|M'r 
remedy  w;n  in  duni^tgi  -i,  and  that  the  court  would 
not  deieri-c  s|)e<riHe  pel fonniinci ■  of  such  an  agii-eiufnt. 

According  to  the  plaintirt's  evidence,  one  Benton 
had  been  apiH)iuted  by  the  defemlants  to  BCt  aS  port«>r, 
but  rarely  opened  tiie  front  d<jor  or  answered  tlic 
Iwll.  The  bell  was,  gennmlly  six>uking,  answered  by 
:i  charwomiin  or  by  a  slov.  nl y-looking  Iniy  in  liis 
shirt  sleeves  jind  wearing  u  workman's  apion.  and 
sometimes  by  Beut4iirs  nii  .  <>.  Prom  the  evid  iie«-  «»f 
lienton  it  appeared  that  he  was  a  cook,  and  during 
the  first  imrt  of  hia  period  of  employment  as  a  porter 
had  a<'ted  as  citok  at  a  restjiumnt  in  the  City.  After- 
wards he  aetid  as  e<jok  lH'tw(s  u  11  a.m.  and  :i  p.m. 
on  Wi  ck  (lays  at  a  bineln-oii  dub  iji  \'iit( ii iii-«4tn-ft, 
but  wa»  in  attendance  all  day  on  Sundays  and  at  odd 
times  during  the  week.  His  wife  assistetl  him  in  his 
duties  as  iM>rter,  and  he  had, during  the  whole  period, 
eniplnyed  a  boy  as  assistant. 

Thf  le  lined  judge  eaiue  to  the  conclusion  that 
there  had  Ixeu  a  bivach  by  the  defendiuits  of  the 
agreement  to  api>oint  a  resident  porter  abl(>  and  will- 
ing to  perform  the  duties  reqmred  of  him  by  the 
regulations,  and  granted  an  injunction  and  spedfio 
performance  as  cmimcd;  but  in  case  it  was  sub(M>- 
quently  held  that  this  was  not  the  proper  remedy.  hf> 
a.ss«  .ssed  the  damages  down  to  the  date  of  the  writ  at 

The  defemlants  appealed. 

t'hudivyck  f/ealeg,  Q.C,  and  Swinfen  Eady,  for  the 
dofendaats. 

irihliine,  <}.(7.,  and  T.  R.  TFarringfon,  for  the 

phiititilT. 

The  following  authorities  were  referreil  to:  —  /li;/h;/ 
V.  (irmt  Fr«f«rM  Railway  Co.,  15  L.  J.  Ch.  '2tjt> ; 
Pickering  v.  Itishop  of  Ely,  2  Y.  &  Coll.  C.  C.  249 ; 
Lnmley  v.  Wagner,  1  De  G.  M.  &  G.  604  ;  Lane 
Xetvih'i/ate,  10  Ves.  192;  Ilrett  v.  East  India  Shipping 
Co.,  12  W.  R.  rm,  2  H.  &  M.  404  ;  Wt^vcrfiamidtm  and 
Walsall  ilnilirui/  Cu.  v.  Londtm  and  North- Western 
nailwat/  Co.,  L.  li.  10  Eq.  433,  22  W.  R.  Dig.  IbS  ; 
Ili'/bi/  V.  Connol,  28  W.  R.  iioO,  14  Ch.  1).  ISi;  U  bit- 
wood  Chemical  Co.  v.  Jlardman,  39  W.  £.  433,  [1891] 

2  Ch.  416;  Storer  Great  Weatem  Railway  Co., 
2  Y.  &  Coll.  C.  C.  -IS;  Wilson  V.  F((r;,'.n  Hail  inn,  Co.. 
18  W.  R.  .S9,  L.  R.  9  E<j.  28;  Fry  on  "Specific 
Perfonnaooe." 

Ix)rd  EsiiEK,  jr.R. — The  point  upon  which  I  am 
about  to  decide  this  case  does  not  seem  to  me  to  have 
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be«n  fully  brought  to  the  attention  of  the  learned 
jod^  in  the  court  below.  Tlu'  aiso  siwuis  to  nie  to 
COM  witliin  two  rocognixed  rules  of  the  Ck>urt  of 
ChiiMijr,  which  prevent  iM  from  decreeing  apediic 
jmlanainoe  of  Huch  a  contract  as  this.  Speriring  for 
mytetf,  I  do  not  think  that  tiie  case  comes  witiim  the 
nJe  <j{  tho  Court  of  Chancery  with  reference  to  con- 
tiaoU  for  personal  services.  This  is  a  contract 
bttvaen  a  person  who  has  to  employ*  a  servant  and  a 

^ for  whoM  benefit  tha  aerrant  u  to  be  employed. 
■etioD  had  been  ag^aiiwt  die  servaat  the  rale 
of  the  Court  of  Chancnry  as  to  rcfusinf^  ti»  decree 
$pta&i:  ii«Tforuianct>  of  such  a  contract  might  Ix- 
spplichbli'.    I  expHMS  no  opinion  whether  it  woul<l 
or  not,  nor  do  I  express  any  opinion  upon  the  rule, 
u  it  is  not  befbn  OS.  TlniiaacontractDy  a  landlord 
with  his  tenant  to  emnloy  a  porter,  who  will  perform 
cfftain  services  for  the  beneflt  of  his  tenants.  The 
lontmct.  thorefori',  is  not  im-n  ly  that  the  landlord 
'hall  emt)loy  a  porter,  but  that  he  shall  rniploy  a 
jorta-  who  will  perform  certain  spocitiinl  HerviiMfi. 
That  oontnust  ia  one  and  indiviaiUe.  The  first  part 
of  it  would  be  of  no  benefit  to  the  tenants  without 
the  second  i>art.    As  between  landlnrrl  find  tonant  it 
ii  one  contract.    It  is  a  contract  to  be  porfuniuHl  from 
'l%y  to  day  during  the  continuance  of  the  tenancy. 
In  the  first  plaoe,  it  is  a  oontract  which  requires 
ooDStant  snperintendenee.     If  the  ooart  decreed 
specific  performance  the  carrying  out  of  the  decree 
would    require   const.-int    superintendence.  Such 
8U>  riKtt  ndence  the  Court  nf  Chancery  has  always 
declined   to  give.     That,    therefore,  is  a  ground 
apOQ  which  ue  court  will  refu.se  to  decree  specific 
performance.    It  was  then  said  that  the  court 
will  grant  specific  iterformanoe  of  the  term  in  the 
contract    to    rm|iloy   a    porter.      That  contention 
runs  contrary   to   another  nde   of   the  Court  of 
Chancery,  that  specific  performance  t)f  part  of  a  con- 
tract wUl  not  be  granted  where  the  court  cannot 
grant  specific  performance  of  tiie  whde.    It  was  said 
that  Rigby  v.  Grmt  HV«f^m  Itat'lmn/  Co.  showed  that 
part  of  a  contract  might  bo  ordered  to  be  specifically 
performed.    Tlnit  cjusi",  however,  decided  that  where 
in  one  instrument  there  was  an  independent  contract, 
the  ocmit  was  not  prevented  from  orderiiig  specific 
nrfannanoe  of  that  independent  part  by  roaron  of 
bum  being  other  independent  contracts  In  the  same 
iiistnunent.    It  wrws  then  said  that  tho  case  came 
within  the  exception  upon  the  general  rule  laid  down 
by  the  Court  of  Chancery  with  reference  to  railway 
essea.   But  that  exoeption  in  no  way  abolishes  the 
old  nde  of  the  court  as  to  other  oontraota.  With 
regard  to  the  deci'^ioii  nf  Lord  Eldon  in  Lane  v.  New- 
•litfaU,    I    must    decline   to  follow  him   in  doing 
indirectly  whr»t  cannot  be  clone  din  ctly.    The  judg- 
ment for  specific  performance  and  the  injunction 
graotod  by  the  learned  judge  must  be  discharged, 
sad  judgment  must  be  entwed  for  the  plaintiff  for 
£S3. 

LoP£9,  L.J. — I  am  of  the  same  opinion.  There  are 
two  groundm  uxM>n  which  a  court  of  equity  will  not 
give  leUef  by  w»y  of  wfoaAo  petfonnaDoa  in  this  case. 

In  tiie  flntt  fdaoe,  this  is  one  entire  contract.  The 

contract  is  that  the  landlord  will  appoint  a  i>orter  to 
iict  for  th«-  tenants  in  the  j>erformanc«.'  of  certain  duties. 
In  my  opinion  that  contract  does  not  con-i>t  "i  two 
iudepenaent  oootracts,  but  is  one  entire  contract.  It 
was  said  that  one  part  was  to  appoint  a  porter,  and 
that  this  wttM  independent  of  the  other  part,  as  to  the 
p«.-rformimce  of  the  duties.  It  would  be  useless  to  the 
tenant  simply  to  have  specific  perfoi  luance  of  the  jiart 
of  the  contract  to  appoint  a  porter,  aa  the  porter  ap- 
pointed might  bo  quite  incompetent  for  the  perforni- 
MMeol  hia  dutaea.  The  oootraotia  to  appoint*  porter 


who  shail  jwrform  certain  duties.  If  a  court  of  equity 
granted  specific  jMJrformance  of  that  contract ,  it  would 
have  to  watch  its  carrying  out.  That  would  be 
against  the  rule  of  the  Court  of  Chancery,  and  it 
would  also  l)e  against  it*  rule  to  grant  specific  per- 
formance of  part  of  the  contract  where  it  cannot 
jrrant  spocifio  performance  of  tlie  whole  contract.  In 
the  M:!cond  place,  a  court  of  equity  ^^ill  not  grant 
specific  j>er/ormance  H  tbece  la  another  adequate 
remedy.  It  aoenui  to  aw  ttwt  there  is  another  ade- 
quate Tomedy— nauely,  damagea.  tJpon  a  hraaeh 
occurring  an  adequate-  remedy  lies  in  damages. 

Kay,  -I  am  of  the  aame  opinion.  The  remedy 
by  Hp4>cntie  i^rftmnaaoe  was  originally  intended  and 

aj>plii  <i  '-v  ln'ri'  an  action  for  damiit;es  did  not  afford 
adequate  (■om]K«nRfttion.  Th4-  jurisdiction  iiius  always 
be<-n  treat4d  iLS  discretionary  and  ha.s  b«'eu  applied 
according  to  well-known  and  reoognixed  rules.  The 
( omplaint  of  the  plaintiff  here  ia  that  the  man  ap- 
j)ointed  aa  porter  was  not  a  proper  porter,  and  that 
tlie  plaintiff  did  not  get  the  advantages  stipulated  for, 
as  the  j>i>rter  did  not  perform  these  duti.  s  wliich  the 
plaintiff  stipuiattsi  for.  It  would  be  rurious  if  under 
those  circunist^inws  this  <;ontrat  t  cuuld  be  divided. 
The  contxaot  was  tliat  the  tenant  should  have  certain 
services  tomi  the  porter.  I  dissent  fhnn  theoonten- 
tiim  that  that  covenant  is  di%'isiV)le.  The  ])laintiff  now 
ttfiks  for  a  remedy  un<ler  which  he  may  have  tho«> 
duties  performed.  It  was  contended  for  the  plaintiff 
that  the  court  can  decree  specific  performance  to  this 
extent,  to  comiicl  the  appointment  of  a  proper  porter. 
The  contract,  however,  is  that  tho  tenant  shall  have 
the  advantage  of  the  duties  of  the  porter,  and  there 
is  ur)  bre)u:li  of  the  cvuifract  until  tho  U'nant  has  not 
had  or  has  been  deprived  of  the  duties  of  tho  porter. 
The  court  will  not  decree  specific  performance  of 
such  •  oontnust  as  that.  Fur^r,  I  agree  that  the 
court  wfn  not  decree  specific  performance  of  part  of  » 
contnict  where  it  caunot  decree  specific  pcrformanoe 
of  the  whole.  There  is  an  exception  to  that  nde,  aS 
was  illustrated  in  the  case  of  Linnhy  v.  Wntjiurt 
namely,  that,  though  the  whole  contract  cannot  be 
ordered  to  be  specmcally  performed,  still  a  negativ* 
stipulation  contained  in  it  may  be  enforced.  There 
the  Lonl  Chancellor  said:  "I  may  at  once  declare 
that,  if  I  had  only  to  deal  with  the  athrmative  cove- 
nant of  the  defendant,  J.  Wagner,  that  she  would 
perform  at  Her  Majesty's  Threatre,  I  should  not  have 
granted  any  iiuunetion."  There  was  in  thatcontraot, 
beaideB  the  afflrmative  cvrenaat,  a  negative  term 
which  could  be  ordered  to  bo  specifically  i)erfortnod. 
There  is  another  exception.  Tho  court  as  a  general 
ride  will  not  order  works,  such  as  building  works,  to 
be  carried  out,  because  the  court  will  not  superintend 
their  being  carried  out,  and  damagea  are  an  adequate 
remedy.  There  is  an  exception  in  the  case  of  a  rail- 
way compau)'  wliich  hns  tiiken  land  and  agreed  to  do 
certjiiu  works  upon  tlie  lan<l.  There  the  court  will 
order  specific  performance  of  the  definite  works 
which  the  company  contracted  to  do  upon  taking  the 
land.  The  present  case  does  not  oome  within  either 
of  those  exceptions. 

There  is  another  reason  why  the  court  will  not 
diHjree  specific  performance  of  this  contract.  The 
learned  judge  seems  to  have  found  no  difficulty  in 
liflseaiing  the  damages  for  the  breach  up  to  the  time 
of  action  brought.  Vfbj  ate  they  not  an  adequate 
remedy  up  to  that  time  ?  If  money  compensation  is 
an  adequate  remedy,  as  I  think  it  is  here,  the  Court 

of  Chancery  treats  that  ao  ft  reason  toK  ntadug 

specific  jierformanoe. 
Appeal  alUmed. 

Solixdlor  in  the  plaintiff,  E.  F.  M.  Ryan. 
Solioiton  for  the  defondaate,  J'rfutberk  Harm, 
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Court  of  Avpbal. 


From  Q.  fi.  Div.  \ 
(Lofd  Eahar,  If .B..  aad  |  Nov.  1 1 . 

Lop«MMlKa.7,I*JJ.)  1 

YtWOMAKN  V.  BeIESMAKN.  (a.) 

I'ltdi/^        tin ic —  Tt  iiiU  I —  W'aivfr. 

In  an  urtinn  in  th  tinnr  for  th'  rttiint  af  '  ■  rtnii,  i/m./l^, 
y,  allfi/fil  tliiif  fir  liiiii  jiltilijtd  Uii  ijiiids  irilh  IS.  1i,  itffiirt: 
an  admnce.  lit  snltAf^mntlif  rtquetUd  li,  Ui  return  the 
goods,  as  he  had  u  purchaser  /or  them,  B,  refund, 
aUeging  <m  his  part  tAat  the  ifoiHls  had  btrn  sold  ^«  Aim. 
F.  did  not  Ifnit^  the  amount  due  under  the  phdge. 

HM,  th'if,  ii'.-'tuiiiit/  the,  trtttuadiiiu  (o  hart  Ixm  one 
of  pledfft,  in  the  ttltgrnir  of  a  wixvrr.  trndt  r  itmi  rrfiimil 
of  th*-  amount  due  u/mn  the  plrdtje  uuin  a  cou'lition 

fftetdent  to  the  right  <\f  wiiau  ;  thai  U.'s  cuudnd  tlid 
not  mummiiiI  to  a  waiver  of  tender;  that  hi*  epecial  pr»- 
pnrtij  in  fh^  iftxnU  tifaa  ni4,  there/ore^  tleiermiued ;  and 
thai  the  urtiou  would  not  lie. 

Motion  by  the  plaintiff  for  a  new  trial,  or  that 
Jadgnioiit.  Avliiuh  htiJ  b<'<  u  oiitoixHl  forths  delendttit, 

should  be  entercHl  for  the  jiliiiiitiJT. 

The  action  was  brought  in  il*  tinu>  uii  l  fur  an 
tniuaotioa  to  restrain  ue  defendant  from  partiug 
with  OBftain  ptetareB,  aad  tiie  plaintiff  daimed  the 

return  of  the  })ieturos,  whii  !i.  In-  nllt  pffl,  he  haJ 
pledged  with  the  det'endimt  us  Hci  urity  for  ccrhiiu 
advance's,  iind  for  damages  for  thfir  di  tt  iition.  The 
deffiidaut  alleged  that  the  picturt'H  were  soM  to  him 
uut  iiiul  GOt« 

The  cawj  was  trii  d  before  Lord  Coleridgo,  C  J  , 
and  a  jury.  It  ;ii>).i  iired  from  the  evidence  of  the 
plaintid'  that  he;  hiui  nqucstvd  the  dofindant  to 
return  him  the  itictun-s,  btcause  if  he  did  so  a  friend 
of  bin  wius  ready  to  purohiwe  them,  aud  ho  would  be 
able  then  to  pay  off  the  amount  advanced  upon  tbtiu. 
The  defendant  replied  that  thie  would  h«  of  no  nee,  as 
the  pictures  were  his  absolute  property  by  purchase. 

In  answer  to  the  Lord  Chief  Justice  the  plaintiff 
admitted  that  at  the  time  he  rcqiifsted  tlie  ri'turn  of 
the  pictures  he  was  not  in  a  po-sition  liiinself  to  piiy 
the  amount  due,  except  by  means  i»f  a  .sah*,  but  ilmt 
he  would  be  able  to  do  to  now  if  he  obtained  a  decision 
In  his  favour  that  the  transaction  waa  one  of  pledge. 

L,iir  ]  Coleridge,  C.J.,  thennipon  hold,  assmuitig  the 
trausHction  to  have  been  one  of  i)li-<ige,  and  not  of 
sale,  that  tlie  pliiiiitifT  had  no  rif^ht  ui  action,  inas- 
much as  he  had  made  no  tender  of  the  amount  dn<>, 
■od  that  there  was  nothing  in  the  defendant's  conduct 
to  ezenee  him  from  doing  ao.  His  lordship  therefore 
directed  a  Terdiot  for  the  ddiondaut,  and  gave  judg- 
ment Moordm^* 

ClunuuU,  Q.C,  and  P.  K.  Di.ir,  for  Ww  defendant. 
—-The  geneml  property  in  a  chattel  pledged  remains 
in  the  pledgor,  and  if  he  tenders  the  amount  <lne 
under  the  pledge,  but  the  pledgee  refuses  to  accept 
it,  the  pledgee's  special  property  is  determined  and  the 
chattel  can  on  recovered  at  law  :  see  judgment  «if  Privy 
Council  in  Hank  if  .Vc/e  Smith  ]\'<i/ih  v.  < >' ('•tiitii<r,  W 
App.  Cas.,  at  p.  2S2.  o7  W.  li.  Dig.  I'.MI.  But  the 
pledgee  may  by  his  conduct  waive  his  right  to  tender, 
and  the  pledgor  will  then  be  in  the  same  position  as  if 
ha  had  tendered :  Hcarfe  v.  Morgan,  4  M.  &  W.  270. 
The  defendant  here  said  that  the  goods  were  his 
nheolute  propert}-.  .ind  that  it  would,  therefore,  be  of 
no  use  to  bring  a  purchaser.  We  had  evidence  tliat 
the  plaintiff  was  ready  and  willing  to  pay  the  amount 
within  a  reasonable  tune^  [LorBS,  L.J.,  referre^i  to 
<roM«  ffarMoM,  8 IL  ft  wl,  per  Alderaon,  B.,  at  p. 
677.  The  phuntiff  oonld  not  be  add  to  be  ready 

(a.)  Bepotted  bj  Joiix  V.  Mrliar,  Esq.,  Barrister- 

at- Law. 
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unle«fl  he  had  the  money  in  his  hand.]   W«  hsds 

purchaser  rendy.     Ft  wiis  not  necessary  that  ln>  srinull 
actually   have    the   money   in    his  pinket.  the 
defendant  insisted  that  the  goods  had  Ixm  ^AA  to 
him.   In  Kerfoni  v.  JfoncM.  8  W.  K.  Dig.  71,  2^  i 
L.  J.  Ex.,  at  p.  .W>,  Bnunwell.  B.,  said  that  when  tha  I 
defendant  in  effe<'t  said,  *'  I  claim  these  {roods  in 
resjiect  of  tJie  li*-n  for  two  different  items.    You  m^  i 
not  trouble  yourself  to  tender  one  of  them,  becau.*-  if 
you  do  so  T  shall  not  deliver  them  up.'"  it  was  a 
reasonable  thing  to  show  that  he  dispensed  with  what 
ho  owned  would  be  a nagatoiy  tenoerof  theaanUj 
was  entitled  to  receive.  ' 

They  also  referred  to  WoUi/i  v.  dhj.  u.  1J>  Vm. 
:i8U;  iioardman  v,  (Jill,  note  to  Attertol  v.  liriani, 
1  damp.  410.  I 

.Miiri>h'i,  fj.''.,  and  ./.  Eldon  flmdrit,  for  the  d«- 
fendant.  In  lluUiday  v.  Jl^hi-it, .  L.  It.  .!  Ex.  jW. 
16  W.  H.  C.  L,  Dig.  «0,  whicli  w;i>s  a  ca«e  in  *l.i  k 
the  pledgee  had  actoally  sold  the  goods.  Wi\\f».  J., 
delivering  the  judgment  of  the  oooR,  said  (at  p.  302) 
that  it  Would  bi-  ii  coiitrikdiction  in  fa<ft  to  say  tlirit 
tlie  jilt  dt;.'.  .  i>iiM  iit'-d  by  his  act  to  revrst  in  the 
pleilpir  the  iuiuiedi.ite  iiiti  n-st  or  right  in  the  ]>l<'ipf, 
which  by  the  bargain  is  out  of  the  pledgor  and  in  the  , 
pledgee.  In  nth  a  esse,  tfaerefbre,  an  action  of 
trover  or  detinue,  each  of  which  assumeil  an  imme- 
diate right  to  {Missussion  in  the  plaintiff,  was  not 
maint4iinable.  That  case  kji  down  the  priadpfe 
applictible  here. 

f'/mnueH,  O.C,  in  reply. — [Lord  Ksiier,  M.K.  — In 
order  tostuxe^Nl  liere  youmust  be  entith-^l  to  iniinwliatp 

judgment.  Uow  do  jon  meet  Uallidin/  v.  HUgaU, 
which  says  that  the  floods  are  the  pledgor's  until 

jiaid  for!']  All  that  case  decidrd  was  tlmf  the  *n»n»- 
fer  of  the  phslgj-e's  riglit.s  did  not  (ii  t<  rmin<-  tlif 
special  property.  It  is  distinguishable  from  this  in 
which  the  pledgee  seta  up  the  whole  and  ikbsolut< 
prt>perty. 

He  also  cited  Senfeal  T.  Fmz§t  14  App.  OM.  637, 

38  W.  R.  Dig.  27. 

Lord  EsiiEH.  M.It.— I  think  this  case  is  welly 

governi  d  by  ll'iUidtni  v.  Ilohjnti .  It  innstbeassumetl 
fur  thejiuqHtses  of  the  case  that  the  plaintiff  had  niadeu 

pledge  of  tlie  ^  Is  not  amounting  to  a  raortgaf*'. 

Tile  effe<  tof  that  is  that  the  gennul  property  is  in 
the  ple<!por,  but  thrre  is  a  special  property  in  tbc 

Jile'itfre.  iilid  the  differrnce  between  jdi  'liT''  and  licn 
is  that  in  lien  no  jirojierty  p;isses.  In  tins  esse  the 
pledgor,  who  has  tlie  ;r''iii  ral  ]iro]ierty.  i  laiiiit  jiulu'- 
ment  for  imuiodiate  delivery  up  to  him  of  the  goods 
by  the  pledgee,  who  has  the  possession  and  tlw 
special  property.  The  question  is  whether  he  is  «■* 
titled  to  that  judgment. 

It  is  admitted  he  diil  not  tender  the  amount 
84*cur«  i.  l^uf  he  sjiys  that  he  was  excused  freiu 
tender  by  tln'  condui;t  of  the  pledgee,  and  that  th<' 
spcuial  properly  of  the  pledgee  was  determined  by 
that  conduct,  and  that  he  (the  pledgor)  has,  there- 
fore  the  right  to  immediate  jioss^^ssion  of  the  goods. 
Now  is  there  any  authority  for  tliiit  '  It  has  he** 
said  in  some  c  isi  s  th;it  fender  and  n  fiis  il  r  iititi-  -  the 
pledgor  to  trover  and  detinue.  Ibit  here  there  was  no 
tender.  You  cannot  tender  by  saying,  "  I  have  m-t 
got  the  money,  but  I  have  a  friend  who  will  pay  if 
you  will  say  the  pictures  are  mine."  You  must  have 
the  amount  then  in  your  hand.  Now  we  know  hen' 
that  the  plaintifT  not  tmly  had  not  got  the  money, 
but  had  no  immediate  right  to  it.  liul  he  s.!iys  hi- 
was  excused  from  tender  because  the  defendant  said 
what  would  have  made  it  absurd.  In  Ilallidn^  v. 
I/olffote  the  court  said  that  the  pledgor  had  no  n^t 
to  the  goods  without  paying  off  the  debt,  and  oatil 
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the  debt  was  paid  the  wholn  present  interest  was  in 
■ [  lt<igie.  Tlif  plfdgtJi  would  havo,  therefore,  to 
l<e  Ktdy  to  pay,  and,  I  am  inclined  to  think,  continue 
to  be  ready  to  pfty.  And  it  is  to  be  observed  that  in 
tiiat  caae  impropsr  dHlinft  mtb  tlie  goods  ao  aa  to 
noder  tender  nmleflS  nddto  be  no  «seaae  for  not 
teodniBg. 

I  UD  prt'pared  to  hold  that  the  mcro  fact  of  the 
defendants  saying,  where  he  holds  the  special  pro- 
pal^i  tiwt  tend«f  i«  <Kf  no  ua  is  not  an  excuse  for 
Mt  taidarin^.  and  does  not  determine  his  apodal 

property.  It  is  p»rt  of  the  pledgor's  legal  tissertion 
to  say  •■  I  did  tender,"  but  he  must  also  say,  "  I  was 
T-a'iy  and  willing  to  pay  ;  and  from  that  time  to 
Hiu  was  always  ready  and  willing  to  pay."  I  think, 
liunSon,  that  the  jodgment  of  tLe  Lord  (]bief 
Jostice  was  right,  and  the  appeal  must  be  dismissed. 

LoFEs,  L.J.— In  order  to  soooeed  m  an  aotion  of 
d«tinne  the  plaintiff  mnsfc  make  out  bis  immediate 
right  to  poKsessioii.  Now  that  ho  rannot  do  here 
because  the  special  property  has  piissed  to  the 
defendant,  the  pledgee,  who  has  a  right  to  retain  tlin 
goods  nntU  psgruiBnt.  But  then  it  is  said  that  when 
there  has  been  tender  and  refosal  the  property 
rerwts  in  tbo  pledgor  and  the  special  property  is 
determined.  Tticnj  is  iiutlmrity  for  that,  no  doubt ; 
bat  tender  and  refusal  uif  eHseutiul.  It  is  clear  that 
is  this  case  then-  was  none.  The  plaintiif  never  had 
the  noney,  and  was,  therefore,  never  shle  to  tender  or 
to  cr>ntinuo  ready  and  willing  to  pay.  Nor  was 
there  a  n'fusnl :  all  the  defendant  sud  was,  the  pro- 
fierty  in  the  gixuls  is  ininc  That,  it  is  said,  ••xcusod 
the  plaintiff  fronj  making  tender.  I  cnn't  adopt  that 
view,  for  I  fUok  that  IhiUiday  v.  Ih-hjnU  is  really  a 
(tronnrcaaa,  and  that  there  is  noUung  here  made 
oat  me  aooh  >  tender  and  lefbsal  as  ia  neBMsary.  I 
tksninre  agree  thai  the  appeal  tboald  be  disiiiiseed. 

K.\T,  L.J.  -T  am  of  (lif  s.-ime  opinion.  In  some 
cases  it  was  no  doubt  la  id  that  if  tender  wa«  made 
"f  an  amount  owing  on  the  swnrity  of  the  debt  and 
wa«  refused,  the  siXKsial  property  was  determined 
and  the  plaintiff  was  entitled  to  recover.  In  the  case 
uf  an  oroinary  mortgngv  that  is  oertainhr  not  law, 
because  the  whole  prDju-rty  passed,  and  the  effect  of 
■*Tjder  i^  simply  to  stop  tlie  payment  of  ititcrrst  ;  but 
It  has  been  »iid  that  in  that  case  the  money  must  be 
iiT)t  ready,  or  otherwise  the  intereet  would  again 
tjeooBM  payable.  But  this  caae  is  not  brought  within 
the  daas  of  oases  T  have  referred  to  by  the  fact  that 
'iifre  was  no  tendi  r  lu  re  for  what  was  done  did  not 
ituount  to  a  t<  iiilcr  nixl  n  fusal  :  and  lliere  is  no 
4'Hhority  for  (<uyiiig  tliat  »  stal<  iii<'nt  tliat  »i>nduct 
mch  as  that  of  the  (U'frn<lant  in  this  cjisi-  would  excuse 
the  plaintiff  from  tendering  the  money.  In  fact  the 
CBM  of  BaUiday  t.  HolgaU  was  direotly  the  other 
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Malitn  re/tmd. 

KoUcitor  for  the  sppsiUant,  A.  J.  Evant. 

Kolicitora  for  the  ramondsnt, '  Ktartay,  Uavm^  A 
WaUh. 


From  Clian.  Div.  \ 
(Lindley,  Bowen,  and  \ 
A.  L.  8niith.Ii.JJ.)  ) 

LoRDOir  AXO  NO(RTit-Wi:srERK  Railwat  Oo.  ir. 

Evans.  («.) 

Miiierah — Canal — Riijht  uf  svj<porl-   Suhfaeent  mtnentU 

— Cinn}"  ii-ntioii     I.njisi  ij  tiini  -  Fuljlhif  iit  nf  ron- 
<Ulii)iif  jin  Litlriit  I"  hr  irss<//;if'/ — SfniiiU.iri/  jtoiorrs. 

(Jnliiiurily,  where  iaiul  i«  >/ruiil<il  i'lj  jirinite  ijmntfor 
the enintrvcUon  of  uptcij'ic  wvrks,  the  i/raut,  iu  the  abtence 
of  a  i<mtrary  intention  appearing  on  the  face  o/  it,  carrie* 
f.if  implieation  the  right  vf  reatonable  md  iMsetsOfy 
siipjMtrt  /(tr  the  irorks  to  he  eonstructed. 

The  mme  jtrinciple  apjilies  to  titlet  and  right$  (Ttatftt 
III/  Art  <7"  /'iirliaiiieut,  uii<l.  n-Iirrr  an  u/irtss  efatutori/ 
riijht  is  yirni  to  make  and  iiiaiiUain  a  thing  nectssariiy 
i  t'/niriiig  supjwrt,  the  right  to  nectmiry  support  it,  in  Vte 
fire  ^  a  contrary  aMifez<«  inmlied  to  accompany  th« 
rlqht  to  make  and  inotntetn  the  thing  requiring  support ; 

mill,  ill  nisf.i  irhi^e  a  iiuxle  of  compensation  is  provided 
for  Ihr  oiruers  of  the  lauds  fumitaing  auch  tumwrt,  tlie 
riasoiis  for  implying  that  such  right  «/wfpoH*t  inteHdtd 
hi)  the  Ad  are  overwhtlming. 

By  a  privatt  Ad  of  1734  the  plaintiffs'  predecessors  in 
tit!'  ' H  ire  empowarti to  convert  a  brool:  and  its  branchee 
into  II  muiijaWe.  river  for  the  use  of  the  public,  andio 
iniil.t  iiud  iiHiiiiloin  -fio/i  nifH  and  aiuuts  in,  upon,  and 
tlii'iiii/h  till  lamh  of  oirmrK  adjuining  as  might  heyroptr 
iii.d  riipu'.iilr  for  the  navigation  and  carrying  out  o/ the 
nudertaking.  '  The  Act  provided  /or  "  the  mUd  under- 
takers, their  heirt  and  aeaigne,  doing  ae  Utthdame^ue 
mill/  lie  in  the  prmui^es,  and  fird  giving  mtiffartion  to 
tlu-  outliers  ur  jirupriettirs  of  such  landu,  ti  neim  ntx,  and 
tithes  or  hereditaments  respectively,  ax  shall  hi'  digged, 
cut,  remoeedt  or  othertoiee  made  use  (/,  or  tJiat  in  any 
wite  tJkifl  le  dftium«A«rf ,  pt^udieedr  or  damaged  by  or 
for  the  carryinij  on,  effecting,  w  preserving  the  said 
uai  illation,  or  for  maintaining  or  managing  the  tame" 
as  the  oMiMMMMeaers  umbr  the  Act  or  o  jurjf  ehould 
ilecide. 

The  underUdeing  was  carrinl  out,  and  th  undirtakers 
jHudan  annual  sum,  under  the  provieione  qf  the  Adt  to 
landowners  in  ri»j>rrt  of  the  lanae  required  and  used  for 

t/ir  /.i(r/«»M/<  ofthi  laual ;  bid  then-  iias  in  the  Jet  no 
..ipri'i  poH'ir  for  the  itiid' rtakrrs  to  piivhaxr  lands 
[thoiii/h  persons  vndrr  dinubility  were  aulltoi  i.id  to  sell 
lands  required  /or  the  navigation),  and  no  eonveyuncee  f/ 
surf  nee  lande        ever  executed  to  them. 

I'lider  aurdher  primte  Act  of  18(54  the  CttHtd  hecum^ 
I  I  hI.  iI  in  the  plaintlffx.     The  de  frndants,  who  were  lessees 

•  Hid  iiiriiir^  uf  Hill  in  ( In  .iiilijiin  nt  und  ildjifi  lit  lauds 
i.rir  irhlrh  the  lUnat  conMnof- d .  In  the  ordinary 

lourne  of  n  orking  their  coal  endan;/'  n  ■!  tin-  canal,  I'jiun 
the  jMntiffs  asking  /or  an  injunction  to  retrain  the 
defemiants  from  so  working  their  minte  ae  to  cauee 
damage  to  (hi  final. 

Held,  that  prorixions  for  coutixtmition  to  those  whose 
liiiiiU  would  be  reijuired  for  the  making  and  maintenance 
tffthe  canal  were  to  be/ound  in  the  Act  of  1754,  author' 
inng  the  undertaking  ;  that  the  right  of  supnort  rtguired 
far  the  canal  and  the  i-aliie  of  the  minerM*  underlying 
the  land*  taken  and  used  mii/ht  have  been — whether  or 
not  thnf  tn  fact  ii'rre  -tah  u  iid"  nrroind  and  i  .<1iiniitnl 
in  the  J>rii  r  to  III  nili  iilated  and  <lieii<  >"  '/i'  l<i  uduiruen 
he/we  the  works  were  undertakm,  had  the  lundowiiirs 
been  tuffkiently  pretcient  to  demand  it;  that,  a/txr  so 
great  a  length  o/  time,  it  must  he  pretumed  that  all  wa$ 
fMiid  /".-r  II  hich  wan  thottrjht  worth  riaimiug  f>r,  and  that 
all  conditions  wecedent  tvere  fulfilled  which  were  reguisite 
to  give  the  fmbMffe'  predecessors  the  n<re»mry  right  qf 

(a.)  Bt^rtedhyARTiiuii  Lawkehcx, Esq., 

ai-Law. 
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support ;  ami  that  the  plaiutijfa  were  there/art  entitled  to 
an  inJunctioH. 
Jkeitiatt  tif  Kekswioh,  J.,  mmtmi. 

Appeal  from  a  docision  of  Knknwich.  J. 

The  (juestion  was,  pnu^tically,  whothcT  a  right 
granted  by  a  pri^ato  Act  of  Parliaiiiont  to  inako  a 
oanal  carried  with  it  a  right  of  support  for  the 
canal. 

By  a  private  Act  of  Parliament  in  1754  (  28  Geo.  2, 
0.  viii.),  certain  persons  therein  referred  to  aa  "the 
undertakers  "  were  i  iii{)iiw('rc<l  (section  1)  to  iiuikf  w 
certain  river  or  brook  ailled  Sunkcy  Brook,  falling 
into  the  river  Mersey,  and  alao  certain  branches 
flMnof,  "tiATigable,  portAUe,  Mid  pMWible"  for 
iKiaia,  flats,  and  oOier  Tends,  "  and  from  time  to 
time  to  eiiTitinuf,  inaintiiin,  and  use  such  navigation" : 
and  for  tliat  puqHJ8e  to  clear,  oi>en,  stxjiir.  enlarge, 
or  8trait<  ii  tlie  said  river  or  brook,  ami  tlio  several 
branches  thereof,  and,  inter  alia,  "  to  make  aoch  new 
«ats,  canals,  trenches,  or  passages  for  water  in,  npon, 
or  through  the  lands  and  grounds  adjoining  or  near 
unto  the  same  river,"  or  tno  said  branches,  as  thov 
shoidd  think  proper  and  n  ijuisitc  :  t<i  remove  all 
obstnictionH  which  might  impede  the  navigation ;  to 
dig,  take,  and  carry  away  soil,  daji  gravel,  or  stone 
reqoifltte  lor  oanying  on  and  ooMtancting  the  said 
irorln  and  undertaking  in  and  from  the  grounds  of 

gny  pf'r-^on  or  persons  adjoining  the  saia  liver  or 
l)rook  ;  and  to  do  all  other  things  aa  the  uiuliirtiikers 
should  think  necessary  for  making  and  maintaining 
the  same  river  or  brook,  branches,  cuts,  canals  and 
passages  navigable  and  passable  as  aforesaid,  "the 
■aid  undertaken*  their  heiis  and  aaai^pa,  doing  as 
little  damage  as  may  be  to  the  premises,  and  nrst 
giving  satisfaction  to  tlio  nwners  or  i)ropnr'tors  of 
such  lands,  tenements,  tithes,  or  hereditaments 
respectively  as  shall  be  digged,  cut,  removed,  or 
otherwise  made  use  of,  or  tut  in  anv  wise  shall  be 
diminished,  prejudiced,  or  damaged  uy  or  for  the 
oanying  on,  effecting,  or  preserving  the  said  naviga- 
tion, or  for  maintainmg  aixl  inauaging  the  same,"  as 
the  comiuisaioners  thereinafter  immod  should  adjinlgc 
in  case  the  midertakera  should  not  otherwise  agret? 
with  the  proprietors  of  sudl  lailda»  te. 

Sy  ttflptiow  3  oommisdoiiew  were  Mppointed  lor 
determining  questions  between  ibe  undertaken  and 
owners  and  occupiers  of  lands  affected  by  the  said 
navigation  ;  and  they  were  authorized  to  determine 
what  sati«sfaction,  either  by  an  annual  rent  or  pay- 
ment, or  by  a  sum  of  money  in  ^roas,  any  person 
should  have  for  suoh  part  of  bit  Inids,  «c.,  as 
"  shall  bo  cut,  dug,  or  removed,  or  made  use  of  as 
aforesaid,  and  for  the  damage  that  shall  be  thereby 
sustained." 

By  section  '2o  the  undertakers  wore  reauired  to 
seooxe  the  adjacent  lands  from  being  flooded,  and  to 
muka  lenoest  bridges,  and  other  works  lor  the  ac- 
oommodation  of  adjoining  landownen. 

By  section  '2<'<  if  whs  provide<l  that  in  certain  casea 
of  dauuif^--'  the  iiiiiouiit  iif  com])en8atiun  should  Im' 
assessed  by  the  i  ouiiui'^sionei-s  or  by  a  jury. 

By  section  '6o  it  was  euacte'l  that  the  said  river  or 
brook,  uud  the  several  branches  thereof,  cuts,  and 
canals,  should  lor ever  thereafter  be  taken  to  be  an 
open,  common,  and  navigable  river  from  the  river 
Mersoy  Ix'low  Sjinkey  Bridge  up  Sankey  Brook  and 
its  said  several  branches  and  such  cuts  and  camds, 
and  that  the  public  should  have  free  passage  along 
and  risht  of  navigating  the  same  upon  payment  of 
tiie  tods  anthoruced  by  toe  Act. 

The  undertaking  atithorized  by  the  Act  was  duly 
completed  by  the  constniction  of  a  navigable  canal, 
and  by  fuiother  private  Act  of  lS4i'j(S  &  ;)  Vict.  c. 
cxviL)  the  canal  became  vested  in  the  tit.  Helen's  and 


Hunoom  Gap  Railw^  Co.,  it  being  enacted  that  the 
railway  referred  to  m  fb*  Aot  should  be  subject  to 
the  nrovisiana  ci  anj  giniiaJ  Aet  leUting  to  rmlwaya 
which  might  in  fbe  wen  piwwni  or  any  ntme  niewow 

be  passed. 

By  another  private  Act,  in  ISG4V2T  &  2S  Vict,  c. 
ccxcvi.),  the  canal,  then  known  as  the  St.  Helen's 
Canal,  and  also  the  St.  Helen's  Bailway,  liecame 
veeted  in  tiie  plaintiffii  in  the  present  action,  who  by 
that  Ar  t  were  reauired  to  keep  the  canal  in  repair  ana 
in  na\ngfible  oonaition  ;  and  it  was  provided  that  flie 
railwfiy  and  the  canal  should  Ite  subjtvt  to  the  provi- 
sions of  an^  general  Act  relating  to  railw^ays  or 
canals  then  m  force  or  which  might  be  passed. 

The  Acts  oontained  no  referenoe  to  mines  or 
minerals  in  snbjaoent  or  adtaoent  buads,  nor  any 
express  power  for  the  tiuderfuKers  t"  yiun-hase  lands, 
although  they  eiiiji<)\vere<l  iktsuhs  under  disjilnlity  to 
sell  lands  required  for  the  undertaking.  No  convey- 
ances of  surface  lands  appeared  to  have  ever  been  exe- 
cuted to  the  tmdertakera,  but  annual  payments  were 
paid  by  them  under  the  principal  Act  to  landownen  in 
respect  of  lands  taken  and  used  for  the  purposes  of 
the  canal. 

The  defendants  were  lessees  of  jiartti  and  ownt^rs  of 
parts  of  the  ooal  under  part  of  the  lands  over  which 
the  oanal  was  constructed,  and  also  under  adjacent 
land,  which,  at  the  naastng  of  the  first-mentioned 
private  Act,  was  vested  in  persons  who  were  then  the 
owners  of  land  over  whic^h  the  caual  was  cnnstructed. 

On  the  1st  of  Februar}',  1ST7,  the  defendants  gave 
the  plaintiffs  notice  in  writing,  imder  the  liailwaya 
Clauses  Consoliihition  Act.,  1H45,  that  they  inta 
to  work  the  coal  under  ti^e  oanal,  bat  that  they 
willing  to  leave  it  unworked  on  reeeiving  comj 
tion.  On  the  ath  of  March,  1877.  the  plaintiffs 
relied  bv  letter  that  they  claimed  support  for  thecanal. 
Tney  did  not  offer  to  make  compensation  for  the 
mines,  and,  in  foot,  no  oompensation  was  ever  made 
by  the  nlainiift.  The  defandants  proceeded  to  work 
the  coal,  causing  subsidences  of  pOfftkNia  o(  the  bank 
and  >>e<l  of  the  canal  thereby. 

Tile  plaintiffs  brought  tlie  ]^resent  action  chiiming 
an  injunction  to  restrain  the  defendants  froni  working 
or  getting  any  coal  so  as  to  cause  damage  or  injury 
to  the  canal,  and  from  otherwise  oausng  a^y  damage 
or  injury-  to  the  plaintiflb  as  owmn  of  l£e  oiuial ;  and 
damages. 

Kekewich,  J.,  held  that  the  plaintifh  were  not  enti- 
tled to  the  injunction  asked. 
The  plaintiffs  apiM'uled. 

■Sir  Ilftiry  Jame»,  Q.C.,  ('i>znit-IIar<h/,  Q.f'.,  and 
O.  L.  Clare,  for  the  appeUants.— We  ask  for  an  in- 
junction and  a  dedantum  ol  right.  Ihekndownar 
might  have  prevsnted  tiu)  undertaken  entering  on  Ua 

land  until  paid  comjiensation.  It  must  be  prt«,inmod 
the  landowner  was  compen»at*Hl.  LLim  lkv,  L.J. — • 
The  strength  of  your  case  is,  I  think,  this  :  that  pay- 
ment of  compensation  was  a  condition  precedent  to 
the  landowners  letting  yoa  make  the  oaaal,  and  as 
the  canal  is  made,  oompensation  must  be  prBsomed  to 
have  been  paid.]  In  lUiderick  v.  A$lon  Local  Board, 
•v.  W.  R.  403,  at  ]>.  105.  .i  Ch.  D.  .TJ8,  at  p.  3.'VJ. 
Jessel,  M.B.,  explanml  the  principle  of  the  decision 
bOi  AfrtnnMilitau  B'Kiril  (>/  Worki  V.  M>(r<>i'i  !iUiii  Rail- 
toay  Co.,  16  W.  B.  1117,  17  W.  B.  416.  L.  B.  3  G.  P. 
G12,  4  Tbid.  198. 

They  cited  Ihtifiibhtdr  Local  Ihmnl  v.  f'omett  Trttn 
Co.,  2»nV.  K.  IH,  L.  H.  3  Ex.. 51.  ]n-T  K.dly.  C.B..atp. 
t;;{;  Consftt  U'uUrin.rks  <;,.  v.  /;.7<..„.  'J.-1  Q.  15.  D. 
31 S,  702  ;  In  re  Corfwrutiun  oj  Dudley,  8  Q.  B.  1>.  t>6, 
30  W.  K.  Dig.  120  ;  Caledoni0)H  Bailwas  Co.  ▼.  Sfnit, 
1  W.  R.  659,  2  Macq.  449. 

Rigby,  8.0.,  BtnthaWt  Q.O.,  and  Warrington,  for 
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tteMpaBdento. — [Bownr,  L.J.— Dom  not  the  fiet 

of  thf  right  to  inuto  the  canal  havinp  b<Tn  pur- 
chasoi  iiiijily  a  rijxlit  of  sujiport  r]  Tlicri'  vvuh  no 
•eTcreiici-  of  the  snrftico  from  the  uiiufrals,  and  there- 
fore the  appellants  had  uo  right  of  support.  It  is  a 
ate  here  of  ooodBiotmg  rights,  aod  the  question  in 
which  right  is  to  prevail.  The  right  of  support  is 
sot  tbtolut«,  but  only  such  an  in  reasonable,  and  it  is 
qunlific*!  by  the  circumstances  of  each  particular 
cue.  [Thoy  reft-ntNl  to  lu  r<  Cor/jfimtiifn  of  Dtidloj, 
CoMfU  n'aUrrworK-4t  Co,  v.  IlitsiKi,  Mttrupolitan  Board 
</  Wvrkt  T.  Metrt'i»i' it'll,  Ii<i{Umy  Co.t  and  Boderick 
T.  Adm  Local  Boar-L]  [HowsN,  LJ. — In  tlie  cue  of 
ihe  Mftrufjolitau  Bifird  of  Wiirki  the  board  "might, 
if  they  thought  fit,  constnict  their  sewer  without  re- 
quiring any  1  iteral  support  from  the  owners  of 
adjacent  lands  " :  per  Bovill,  CJ.»  L.  B.  3  C.  P.,  at 
p.  CSS.] 

-Nr  lltnry  ■hunfi,  Q-C-,  in  reply. — It  is  a  general 
Drisdple  that  if  you  grant  the  use  of  the  suriaoe  of 
knd  which  neoessarilj  requires  support,  that  grant  is 
also  a  grant  of  such  right  of  support.  If  the  right 
of  the  respondent  to  couipeusatiou  has  been  lost,  it 
bu  been  lost  throng  his  own  ianlt. 

Cur.  adv.  vtdt. 

November  7. — Likduby,  L.  J. — I  have  had  the  ad- 
Tsnta^e  of  reading  the  iudgments  vUndk  an  about  to 
he  delinnd,  and  I  naad  oiuy  4*7  ilutt  I  conoor  with 

tliem. 

BowBTT,  L.J. — The  plaintifTs.  the  London  and 
Xorth-Westem  R'lilwuy  Cd..  liiive  succecrlcd  to  th.' 
ownershii)  of  the  St.  Helen's  Canal  and  to  the  rights 
and  liabilities  of  its  original  propriMors  under  an  old 
Act  of  Parliament  passed  in  the  jear  1754.  The  de- 
fndnti  are  lessees  and  oooupiera  of  ooal  mines  in  the 
subjacent  and  iidjacent  lauds  over  which  !i  l)nineh  of 
the  canal  has  bt.'en  construct*^!,  and.  in  the  unlinaiy 
inurae  of  working  their  coal,  are  enilaiif^jerinf^  (lii.s 
hnineb.  Thereupon  the  London  and  North- Western 
Raflway  Go.  adc  for  an  injunction  to  reetrain  the  de- 
f<*ndants  from  so  working  their  mines  an  to  cause 
damage  to  tlie  canivl.  Tlie  plaintifls  contend  tliat, 
('farther  with  an  exj«n  ss  ri;;lit  to  iii;ik.-  :iii<l  to  in:iin- 
Uiu  their  canal,  the  Act  of  ( (iif'iK  il  on  them  by 
implication  the  right  to  such  .sui  jiot  t  :ih  was  net  t  ssnrj- 
for  the  sodatflBoe  of  the  canal  and  its  branches.  The 
light  to  make  ^e  canal,  they  argue,  wne  Sul^eot  to 
the  condition  precedent  of  their  making  emniiensafion 
to  the  owners  of  the  lands  taken  or  iiseti  for  the  pur- 
loses  of  the  canal.  Such  compensation,  they  urge, 
WIS  paid  to  the  predecessors  in  title  of  the  defend- 
mls;  and,  thereopon.  the  nnowiMy  right  of  the  sup- 
port rccjuisit*  for  the  due  maintenance  of  the  canal 
was  acquired.  The  defendants,  on  the  other  haTid, 
allfge  that  the  compensation  so  paid  was  in  le^pvi  t 
"uly  of  tho  actual  lands  tjtken,  but  nothing  was  imid 
for  minerals,  and  that,  if  the  plaisUA  MIOCeed  in 
thdr  present  claim,  the  defendants,  as  Owners  of  the 
ninerHls,  will  have  been  prevented  from  n^gin  a 
lf£ntiiii ate  and  ordinary  manner  what  still  is  their 
'jWTi  property.  How  far  the  predecessors  in  title 
•Htuafly  received  compensation  is  a  qui-stion  that  will 
bereafter  be  examined  in  the  jodgmait  to  be  de- 
Brered  by  my  brother  A.  L.  Smith.  Meanwfafle, 
it  i«  desirable  clearly  to  state  the  ]hoint  of  view  finm 
which  the  construction  of  the  Act  of  Puriiauient, 
uiKin  which  the  question  in  thia  caw  mainly  tnms, 
ought  to  be  approached. 

u  dealing  with  an  ordinary  grant  of  lands  it  is 
nndoubt^d  law  that,  where  such  grjint  i«  made  for  a 
«|j<-cilic  purpose,  such  as  the  construction  on  the  lands 
of  a  house,  canal,  railway,  or  ofher  permi  neut  work, 
the  grant,  in  the  absence  of  a  contraty  intention  j 


appearing  on  its  lace,  carries  with  it  hy  implication 

the  right  of  reasonable  and  necessary  support  for 
the  works  so  to  be  erected  from  the  subjacent  or 
adjacent  luuds  of  the  gnintor.  This  inaxiin  of  law 
and  of  good  sense  applies  whether  the  grant  is 
voltmtary  or  under  the  compulsory  powers  of  a 
statute — ^see  EUiM  t.  North-Jskt^am  JBailwajf  Co,, 
11  W.  R.  604,  10  H.  L.  Cas.  SS8 ;  GatedotUttn 
/iiiihrnij  Co.  V.  Sproi.  Wlieti  we  juins  from  private 
grants  between  individuals  to  titles  and  rights 
created  by  an  Act  of  Parlinment,  the  exact  sub- 
ject-matter is  altered,  but  similar  rules  of  good 
sense  aod  law  obtain  when  we  hsn  to  interpret 
sections  which  do  not  expressly  decide  tho  matter. 
These  canons  do  not  override  the  language  of  a 
statute  wliere  the  language  is  clear ;  they  an'  only 
guides  to  enable  us  to  understand  what  is  inferential. 
In  each  ciise  the  Act  of  Parliament  is  aU^powerful, 
and,  when  its  meaning  is  unequivocally  expressed,  the 
necessity  for  m\m  of  construction  disappears  and 
n>aches  its  vanishing  point.  "Where  the  intention  of 
the  Legislature  has  been  loft  to  be  collected  from 
principles  of  reu.son,  there  are  one  or  two  obvious 
principles  which  have  to  be  borne  in  mind.  One  sooh 
maxim,  similar  to  tiiat  which  has  been  allvded  to  as 
povrming  the  case  of  private  grant^s,  seems  obvious 
also  with  regard  to  Acts  of  Parliament,  ^^^lere  an 
express  statutory  right  is  given  to  make  and  maintain 
a  thing  neccesarily  requiring  support,  the  statute,  in 
fJie  ahMUce  of  a  oontext  imjuying  Hie  oontrary,  mnit 
be  taken  to  mean  that  the  right  to  necessary  support 
of  the  thing  construct*^!  shall  accompany  the  right  to 
maki'  and  to  maintain  it.  More  espKiially  would  this 
seem  reasonable  when  tho  thing  to  be  constructed  is 
one  of  public  advantage  and  utility,  in  whit;h  the 
public  are  to  Itave  lighta.  The  maxim  of  good  sense 
and  law  so  stated  becomes  applicable  wil£  more  or 
li-^-s  sfrii];:;*  ni  y  according  to  the  scojio  of  the  A<!t  of 
I'arliament.  On  the  other  hiuid,  the  Ijogislature 
cannot  fairly  be  supijosf-d  to  intend,  in  the  absence  of 
clear  words  to  the  contrary,  that  one  man's  property 
shall  be  oonflseated  for  the  benefit  of  others,  or  of  the 
jiulilii-,  without  any  <  ompensation  being  nrovide<l  for 
liiiM  ill  n  sjicct  of  what  is  taken  coiripulsorily  from 
liiiii.  I'ailiaiiient  in  its  omnipottiio'  can,  of  cnmse, 
ovfiride  or  disregard  this  ordinary  principle  as  it  can 
override  the  former,  if  it  seems  fit  to  do  so,  but  it  is 
not  likely  that  it  will  be  found  disregarding  it,  with- 
out plain  expressions  of  such  a  purpose. 

Tlii'se  two  luaxims  or  princii>les  a]>]iear  to  bear  on 
the  construction  of  statutes  like  the  present,  and  may 
be  called  canons  of  construction,  not  because  they 
are  inflexible  doctrine^  but  because  they  are  doctrines 
of  sound  sense  and  ODrions  jnstioe,  to  be  borne  in 
mind  it)  dealing  with  legislation,  which  caimot  be 
Kujiposed,  Jinless  it  so  explicitly  states,  to  neglect 
what  is  reasonable  and  businesHlike  on  the  one  hand, 
or  what  is  natural  justice  upon  the  other.  It  is  <  vident 
that  when  both  a  right  to  make  and  niaintuin  a  work 
ueceaearily  requiring  support  is  given,  and  a  mode  of 
compensation  also  is  provided  for  those  whose  lands 
will  have  to  furnish  such  support,  the  two  nuixims 
A'ork  in  harmony,  and  ore  not  drawn  into  conflict 
with  one  another.  The  reasons  for  supposing,  in  the 
absence  of  a  controlling  context,  that  the  Act  designed 
the  right  of  necessary  support  to  be  enjoyed  seem  in 
such  a  t  isi'  to  become  overwhelming.  When  no  right 
of  coni])ensation  is  furnished  by  the  Act  tlie  case  is 
different.  The  two  maxims,  then,  ajii)eai  to  draw  us 
in  different  directions,  and  their  antinomies  have  to  be 
adjusted  by  a  careful  examination  of  the  statute  itself. 
It  is  by  the  light  of  these  two  principles  when  the^' 
coin<  i<le  in  favour  of  one  view  of  the  statute,  by  their 
a<ijustment  and  reeondliation  when  they  apj'<  ar  to 
conflict,  that  various  cases  have  bt^'U  ducided,  ialiuig 
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on  one  aide  or  the  other  of  the  \in>\  tiucordiug  to  dif- 
faranOM  in  the  statutes  which  have  to  be  construed  ; 
mush.  OSMS,  for  instaaoe,  as  The  MeinpulHan  Board  of 
Workt  T.  The  MttropeiUan  Rtuiwatf  €h.,  as  explained  by 
Sir  G.  Jessol,  M.R.,  in  RmUrick  v.  AiVm  Lt>*nl  Hoard, 
In  rr  thr  Cnr juration  of  DtuUeij,  aud  in  Tin:  JUnfifhUidi- 
Liintl  ll'Kiril  V.  ('urinril  /run  ('a.  If  in  tlio  pn^soHt 
case  cxiuipensation  for  the  right  of  support  has  boen 
in  tact  pm^-idod  for  by  the  Act  of  1734,  the  two 
autxtms  of  good  sense,  so  far  ixom  oreating  »  o(mflio( 
of  raaaooing,  both  will  operate  in  fatoitr  of  tbe  plab- 

tiffs'  cliiim  to  the  right  of  support,  an  1  tho  point  to 
be  decided  uimjii  the;  present  appeal  will  iK'oomo  nm- 
sonalily  clear. 

For  reasou.s  which  have  been  elaborated  by  mv 
brother  A.  L.  Smith,  with  which  I  agree,  and  wUm 
I  will  leave  to  him  to  state  at  length,  it  seems  to  me 
that  in  the  present  case  apt  words  of  compensation 
for  til' ISC  whose  liitids  wmild  bo  rtHjuirod  for  the 
making  and  nminteuaace  of  the  canal  are  to  be  fotmd 
in  the  statute-  uf  17M>  The  words  "Brat  making 
satisfaotion  to  the  omun  of  luoh  lands  as  shall  Im 
made  use  of'*  ought  to  be  reasonably  uoiisliiied  as 
wideenoiiprh  fo  sccun'  mich  just  couipensation.  It  is 
true  fliat  at  the  datt'  of  the  Aut  the  iiiiiu-mls  were  not 
thought  to  hi'  of  valufi,  and  wtTc  not  Uikcn  into  ac- 
count in  aiisosHing  the  actual  coinjMtnsation  ox-ioUhI. 
Bat  if  the  right  of  support  was  not  substantially  mi^a- 
•uzed  in  the  piioe  given  for  the  lands  tdcen  and  used, 
it  might  have  been  demanded  and  estioiated  in  the 
price  liiid  the  owaiers  been  sufficiently  prescient ;  and 
after  thi.s  length  of  time  it  must  be  assumed  that  all 
was  paid  for  which  was  capable  of  calculation  or 
measurement  and  that  was  thoog^bt  worth  fli*«"''«'g 
by  the  owners,  and  that  all  oonditunis  preoedont  have 
been  fulfilled  which  were  requisite  to  give  the  canal 
proprietors  the  right  to  thu  necessary  support  for  the 
maitift'iiancL'  and  making  of  tlu'ir  canal.  The  apju  iil 
accordingly  ought  to  succeed,  and  the  iniuuctiou 
ought  to  be  granted  to  the  plaintiffs,  with  the  costs 
of  the  notion  both  in  the  oourt  below  and  in  this 
court 

A.  li.  Smith,  L.J. — The  question  to  be  determined 
in  this  i-utif  is  whether  the  imdertakers,  who  were 
empowcifd  by  the  Act  of  '2S  Geo.  2,  c.  viii.  (1754),  to 
convert  Saiikey  brook,  in  the  county  of  Lancaster,  and 
its  bnuicbes  into  a  navigaUu  river  for  the  use  of  the 
public,  and  also  to  JOtiu  and  maintain  such  new  outs 
and  canuls  in,  upon,  and  through  t1i<'  Iinuls  owners 
iwljoiiiiii^t  m  nnght  be  propur  and  nxpiisite  for  the 
navigation  and  carrying  out  of  the  contemplated 
undertttkiDg.  acquired  the  right  of  subjaoent  support 
by  virtue  of  that  iyct  from  the  lands  midemeath  snoh 
new  cuts  and  canals,  or  whether  the  landowners 
jKysspssed  of  the  minerals  lying  under  the  cuts  an<l 
I  mills  u .  ' entitled  to  win  them  iu  theordinm  y  and 
iiccustoiiied  niaiuHT,  even  though  by  so  doing  they 
let  down  the  surface  and  dcMtroy  the  outs  and  canals. 
It  may  be  taken,  without  referring  to  the  Acta 
passed  since  the  Act  of  1754,  that,  if  the  undertakers 
under  that  Act  obtained  the  right  to  subjacent  sup- 
|M)rt,  the  jin-sent  plainlitts  have  also  such  right.  It 
IS  settled  law  that  where  niint-ials  ale  severed  from 
the  surface  by  deed,  itistniiuent,  or  Act  of  f  arliameut, 
the  mineral  owner  ih  in  >t  •  ittitled  to  let  down  ilie  enr- 
faoe,  unless  by  the  deed,  inatrumeut,  or  Act  of 
Parliament  by  which  the  minerals  are  severwi  it 
appears  that  the  surface  owner  has  parted  with  the 
light  of  support,  or,  in  other  words,  that  the  miiierul 
owner's  right  U>  get  the  minerals  is  thereby  limited  to 
getting  them  iu  such  a  imt^m^  as  not  to  oooasion 
u^nry  to  the  surface  owner.  If  sntiiority  were 
wanted,  the  cases  of  'J'he  Valetlnnian  Itnihmy  Vit.  v. 
•S/wfrf ;  Hrll  V.  Aoiy,  10  Q.  H.  D.,  at  p.  538  ;  atid  Ihtvit 


V.  Tr<  li,irue,  29  W.  R.  (Mj'J,  ti  App.  Cas.,  at  p.  166, 
will  suffice. 

But  it  is  said  by  the  Solicitor-Qeneral  for  the  defend- 
ants tiiai,  though  this  may  be  so,  il  dose  not  apply 

to  the  present  case,  l>ecause  by  the  Act  of  1754  there 
IukI  been  no  severance  of  the  surface  from  the 
minerals,  and  in  this  he  is  cum  i-t  ,  f  ir  liy  that  Act  no 
property  in  the  surface  soil  is  vested  iu  the  plaintiffs, 
nor  is  there  any  severanoe  of  anifMie  al  all  from  the 
ainemU.  It  u  n  oomofe  prapoditkNi  of  law  that 
when  an  Aot  of  Perliament  enpowen  nndertalmre  to 
make  an<l  maintain  works  for  the  benefit  of  the  public 
upon  the  land  of  othcnj,  suid  such  works  of  n<H:e!isity 
require  the  support  of  the  subjacent  soil,  and  the 
Aot  provides  for  compensating  the  landowners  for 
damages,  both  to  the  surface  and  subjacent  minerals, 
by  reason  of  the  execution  of  the  contemplated  works, 
then,  unless  there  is  something  in  the  Act  to  the 
contrary,  a  m  cess  iry  implication  arises  that  the  .'\.ct 
gfivos  to  the  underttikers  a  right  to  subjacent  support 
^r  the  works  authorized  to  be  constructed  and  main- 
tained. In  atatiiw  thia  pfroposition  I  do  not  wish  to 
beundentood  as  holding  that  nothing  less  than  tiie 

above  will  suffice  to  raise  the  imj>lie«tion  of  the  riijht 
to  HubjiKM:>nt  support,  but  this  <;a.se  does  nut,  in  my 
opinion,  nocfsssitato  an  inquirj*  as  t  i  what  if  anythin;^ 
less)  will  suffice.  In  my  jud^ent,  if  the  coniiitioas 
above  stated  arc  to  be  found  in  an  Act  of  Parliament, 
a  necessary  implioation  doss  arise  that  the  nndar- 
takers  are  entitled  to  subjaoent  support  for  fhefr 
works  as  against  the  mineral  owner  below.  This 
proi>osition  appears  to  be  mo  one  which  is  irretiistible, 
for  it  is  impossible  to  suppose  in  the  premisee  men- 
tioned that  the  Legislature  contemplated  that  the 
mineral  owner  might  let  down  and  destroy  the  works 
authorised  to  be  oonatmated  for  the  bsnoAt  of  the 
public. 

Till'  I  'i-si'  (if  /,'i  /■•'  ( 'nrit'iratiiiii  nf  Dndlrij,  before 
my  brotlu'i-s  Denman  and  Watkin  Williams,  whose 
decision  was  affirmed  on  appeal  by  this  court,  was 
decided  upon  this  pcuioqMe.  ui  that  case  ttM 
Corporation  of  Dudley  were  empowered  by  tiio 
Public  Health  Act,  1ST.J.  to  construct  a  sewer 
through,  under,  and  upon  the  laiuLs  of  Earl  Dudley. 
By  the  Act  Earl  Dudley  was  entitled  to  claim  com- 
pensation for  damages  sustained  by  him  iu  being 
deprived  of  the  free  power  to  work  his  minerals  sub- 
jacent to  the  sewer.  It  was  held  that,  in  theee 
circunistainces,  the  earl  was  under  obligation  to  pre- 
sei've  to  8ui;h  sewer  subjacent  sujiport.  Denman,  J., 
in  his  judgment,  said:  "It  appears  to  mo  a  matt«r 
of  comne>ii-sens<-  inference  that,  where  a  statute  for 
the  public  benefit  gives  such  a  power  as  thia  to 
persons  lajring  down  snoh  thin^^a  as  sewem,  it  nraet 
at  the  same  time  give  tln  ni  a  right  not  to  be  nndor- 
tuined  by  persons  having  minerals  underneath."  It 
must  be  remcmlK'retl  that  in  that  case  the  right  to 
compensation  was  given  to  the  mineral  owner,  und 
Oeniuan,  J,  had  this  in  his  mind  when  he  made  the 
statement  above.  The  case  of  The  Bet^Mdndt  Local 
Board  v.  7!Ae  Contett  ftrm  Co,  was  dedded  upon 
similar  grounds. 

The  question  next  for  consideration  is  Does  the 
Act  «)f  1751  contain  the  conditions  above  stated !'  The 
Act  not  only  empowers  the  undertakers  to  make  and. 
maintain  the  cuts  and  eanals  for  the  benefit  of  the 
public,  but.  b}-  sections  25  and  '2V.  it  enacts  that  they 
shall  erect  and  maintain  sufficient  bridges  over  the 
cuts  iiiil  canals  as  the  commissioners  shall  dire<;t.  It 
enacts  (section  35)  that  the  brook,  cuts,  and  canola 
shall  for  ever  after  the  passing  of  t  he  Act  be  an  open, 
common,  and  oavigsble  river  lor  all  the  King's  people 
upon  payment  of  toOs ;  and  seotion  AS  pdnts  defini- 
tively to  some  of  the  public  advantages  likely  to  ari.so 
from  the  undertaking.    It  is  uuinifest  that  the  cuts. 
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I  sod  otlier  woifa  oontemplated  by  ih«  Aot  of 

n'vv-isit}'  DHjuired  (he  su](i>ort  of  thi;  suhjiicent  soil, 
ufl  (»nnot  b<'  iuiiiutiiiiie<l  witlioiit,  iind  Buction  1  of 
tar  Act  provifK's  for  cxiiaiieiisatinj^  liindownera  in  t  lu' 
ioUowing  terms : — "  The  «ud  undertaken,  thdr  beii-s 
wd  anigiui.  doing  m  little  dama^  u  may  be  in  tho 
promisee,  and  firat  pivinf^  satisfuchon  to  thn  ownnrs  or 
pniprit  tore  of  sucli  liintls,  tonciiicnts,  and  tithes,  or 
i  ■  h'lit.iini'iit s   icMptN-tivfly  aM  shall   Im  dig;j;<>d,  cut, 
removed,  or  otherwis«;  niado  U80  of,  or  that  in  any 
wiie  shtill  be  diminished,  prejocUoed,  or  damagi>d  by 
or  ior  thecanying  on,  effecting,  or  preserving  the  wiid 
Ufigsttan,  or  for  maintoinini?  nr  niana^ng  tho  muw  " 
M  the  oommiHHinners  shall  ailjii<i<7o.    Uy  srction  'A  tln' 
commissionors  were  tosotUoand  detcruiine  what  .satis- 
factioii,  dtker  hf  Ml  HUnial  rent  or  paviut  nt,  or  by  a 
am  of  numnr  ^  JpnMit  evoy  panon  ahould  have  for 
•oeh  part  of  uMir  tnicb,  tanementa,  tathea,  or  heredita- 
ia<Tifs  as  should  he  cut,  dug,  removed,  or  iiia<h'  use  of, 
nhii  in  (!t'rtain  eas<^  a  jury  was  to  l>e  suunuoiuxi  to 
such  (hiinagos  and  recompt^'use  to  be  awardetl  to 
'h>.-  u«-nerH  and  oocapiers  of  ^such  lauds,  tenements, 
;ith<s,  ur  heroditaiiiBata  as  should  be  used  for,  or 
damnified  bj,  or  fay  meam  of  the  aaid  intended  navi- 
gation orworlcB. 

It  seems  impossible  to  hold,  as  the  SoUoitor-Goneral 
inrited  us  to  no,  that  this  right  to  compensation  was 
limited  to  surface  damage,  and  I  cannot  doubt  that,  if 
oa  or  atioat  the  date  of  the  oonatmotion  of  the  works 
it  bad  been  tiiongbt  worth  while  to  make  a  daim  for 
l<i*n  thereafter  to  be  suffered  hy  the  landowner  by 
his  h<iiiig  ik'j)rive<l  of  his  right  to  remove  minerals  in 
the  siime  way  he  would  have  been  able  to  do  without 
the  works,  such  a  claim  ought  to  have  been  received 
tad  adjudicated  upon  under  the  provisions  for  oom- 
IMation  above  set  forth.  It  is  true  that  the  claim 
wUefa  the  landowners  and  occupiers  then  made 
ai>f>e»n(  to  be  for  surfaec  <Liiii!igo  only,  and  that  pay- 
ment for  such  has  l>oen  continued  down  to  the  present 
tine,  bat  that  fact  docs  not  establish  that  the  com- 
wnprtiinn  eUmaoa  did  not  ooaler  upon,  the  landowitor 
the  right  to  be  oompemHited  for  damage  about  to  be 
i>ne  to  the  value  of  his  minerals,  if  au}',  or  that  the 
lUuswi  ought  not.  a>n8equently,  to  Ix-  read  in  the 
way  their  language  imports.  The  Solioitor-Oeneral 
orged  that  the  canal  proprietori  had  always  hereto- 
tan  mended  the  canal  and  its  bonks  when  aubaidenoes 
occurred;  but  Sir  H.  Jame<<  statM  that  since  1H77, 
wbm  the  subiddences  began  to  be  seri()us,  the 
luiudiiigH  had  always  been  done  Jinder  jjrote.st,  and 
that  now  the  ]x>iiit  was  brought  up  for  adjudicutioa. 
The  caeo  of  Tfie  MetrujK'Utan  Board  Workt  ▼.  Th9 
Mttnpolitan  liaUwaj/  Vok,  on  ^mal,  was  dted  as  an 
•adMrity  against  the  pkintifrs  right  to  subjacent 
^□ftport,  but  when  the  facts  of  that  ca.se  are  a«cer- 
t^ed  it  will  be  seen  that,  in  tho  lirst  place,  the 
wwer  could  have  been  constructed  without  tho  biteral 
"iipport  which  was  there  olainied,  and  that  there  was 
i-'j  right  to  compensation  giren  to  the  person  against 
whom  the  lateral  sappi>rt  was  elainie<l.  Sir  G. 
•It*!wl  points  this  out  in  the  c^ise  of  r/V/t  v.  A«f<>ii 
/  -  i'  Itoard,  o  Ch.  D.,  at  ji.  332.  In  my  judgment  the 
^quiiites  necessary  to  supiwri  tho  proposition  of  law 
ttlxyv*'  stated  are  proved  to  exist  in  this  case,  and  the 
-  laiutiffii  are  entitled  to  the  relief  sought,  and  this 
'}'Ii«al  must  be  aUowcd.  Thn  ]>IaintifFs  are  entitled 
■'J  the  agreed  dam.ii;es.  i'MOO,  and  ti>  an  iiijiiiictiuu 
iestraiuing  the  deft-ndant  from  working  so  as  to 
injure  the  plaintiffs'  canal,  and  to  the  OOtts  of  the 
»p|>*»l,  and  in  tho  court  below. 

Apptal  ulUnoed. 

Solicitor  for  the  appellants,      //.  Mtutm. 

Solicitors  for  the  r<  ^pondi  iit,s.  I'^it' i-.,<>„,  Snoiv, 
itkagom,  A  Kinder,  for  W.  U.  Brooke  Warrington. 


From  Prob.  Div.  &  Adiii.  Div.  \ 
(Lord  Lsher,  M.H.,  and  Lopes  > 
and  Kay,  L.  J  J.)  ) 

"Tub  D.\rt. 


Deo.  12. 


(a.) 


I'rinlicr—Coanty  court — Admiralty  action — Judgmrnt 
of  amtdy  eouH  varied  by  divitionat  court — Appeal  to 
Court  of  Appeal— Leave  to  appeal — Judicature  Act, 
1873  (36  «fe  37  Vict.  c.  66),  ».  45— (7o(t«<v  CourU  Ad, 

187 j  (38  <C:  39  rirt.  r.  .50),  «.  10  <'n,nf>/  Cuurti 
Ad,  188S  (51  <fe  b-1  Virt.  c.  43),  a.  188,  iuh-iedioii  5. 

Where  a  dirinioitul  rnnrt  of  the  Prt)bate,  Divorce,  and 
Ailiiiirnltij  IHn'Hiiiii  ultrra  on  ajrpail  the  jiidijiiit  nt  of  a 
count;/  court  in  an  wlmiralty  action,  an  appeal  lien 
without  leave  from  the  jndymcnt »»/  fhn  Dimtional  Court 
to  the  Court  q/T  Appeal,  notwWulantUng  the  rmeai 
aectim  10  of  the  Oomth/  OouftM  Ad,  1875,  by  aseeiSm  188 
o/thf  Count;/  CourU  Act,  1888. 

▲{vpeal  by  the  dafsndants  from  the  judgment  of  s 
divinonal  oomt  in  adminilty. 

Tlie  action  was  brought  on  the  admiralty  side  of 
the  RtKrhester  Count  y  Court  by  Joseph  Westwixid  and 
others  against  the  owners  of  the  sailing  barge  Dnrt. 
The  county  court  judge  gave  judgment  in  favour  of 
tho  defendants.  The  pIainti£EiB  having  appealed,  the 
Divisional  Court  (Sir  Francis  Jeone  and  Bruce,  J.^ 
reversc'd  the  decision  of  the  oonnly  court  judge,  ana 
refused  the  dateudanti  lenva  to  anwal  to  the  Ooort  of 
Appeal. 

Tba  defendants  appealed. 

/'//A',  Q.C.  {ff.  StoLm  with  him),  for  the  plaintiflb, 
took  the  preliminary  objection  that  no  appeal  lay.— 
The  case  n  governed  by  section  45  of  the  Judicature 
Act,  1873)  iniioh  enacts  that  tho  determination  of  an 
apjieal  from  a  county  coui  t  by  a  divisional  court  shall 
be  filial  uidess  siH>ciaI  leave  to  appeal  to  the  Court  of 
Appeal  shall  be  given  by  the  Divisional  Court.  Hero 
such  leave  was  refused  by  the  Divisional  Court.  Tha 
County  Courts  Admiral^  Jurisdiction  Act,  1868,  pro- 
vided, by  section  29,  that  "there  shall  ba  do  appeal 
from  a  decree  or  order  of  tho  High  Court  of  Admiralty 
of  £ngland  made  on  appeal  from  a  county  coort,  ex- 
cept by  ex])reBS  permission  of  the  judge  of  the  High 
Court  of  Admunutv."  This  section  was  repealed  by 
seotion  12  of  the  Coimty  Oonrts  Acts,  1875,  and  sec- 
tion 10  of  that  Act  substituted  the  following  provision 
in  its]>lace  :  "  There  shall  be  iioapi)eal  frt>m  a  decree 
or  ord<'r  of  the  High  Court  of  Adminilty  of  England 
made  on  appeal  from  the  county  court  when  such 
deoree  or  order  afflnna  the  judgment  of  the  county 
court,  except  by  express  permission  of  the  judge  of 
the  High  Court  of  Admiralty.  When  upon  sn  appeal 
the  High  Court  of  Adminilty  alters  th(>  judgment  of 
the  county  coui-t  no  leave  to  api)eal  to  her  Majesty 
in  (/ouncil  shall  Ix'  noceaMiy.**  The  jurisdiction  of 
her  Maiestv  in  Council  over  appeals  from  the  Sigh 
Ooortof  Adnuralty  is  now  vested  m  thn  ooort:  Judiea- 
ture  Act,  1.S73,  s.  18,  sub-swtion  5.  Under  the  County 
Courts  Act,  is  J.J,  there  wouhi  have  l)een  an  ap]M>al  in 
the  i.ivsi  nt  cjis.':  T/f  Li/^hn,  37  W.  11.  14  P.  D. 

1.  lJut  the  whole  of  the  Ctmnty  Courts  Act,  1875,  is 
now  repealed  by  soetion  188  of  tho  County  Courts 
Act,  1H88.  There  is  now  no  statutory  provision  deal- 
ing sjM'cnally  with  the  power  of  appealing  fnim  a 
judj^iiH  lit  nf  ,1  divi^idii.il  court  in  admiralty  on  an 
appeal  from  a  county  court.  Therefore  section  4o  of 
the  Jndioatnie  Act,  whidi  deals  with  county  court 
appeals  generally,  must  apply  to  this  cose. 

iiucknill,  (J.C,  (/.  C.  Uordon  and  U.  S.  (J.  Henriuuee 
wiOi  hhn),  lor  tiie  defendants.— The  Judioataie  Aft  of 

(a.)  Beported  by  F.  G.  Rvckxe,  Esq..  Baniat«r-afe- 

Law. 
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HlOH  CJOUKT. 


1873  came  into  operation  on  the  1st  of  NovMBbWi 

1876 ;  the  Oonnty  Courts  Act,  1875,  came  into 

tifm  on  the  2nd  of  Nornmbn*,  1875.  Section  45  of  the 

Juflicature  Act  is  inconsistont  with  swtion  10  of  tho 
County  Courts  Act,  1875.  Tlu  rcforc,  so  far  as  tho 
iiKoiisi8l«'nL-v  troca,  tlio  foriucr  HOttion  miwt  betaken 
to  Lave  been  repealed  th<;  day  after  it  came  into 
operation.  After  the  passing  of  the  OovBly  Gonrti 
Act,  1875,  section  45  of  the  Judicature  Act  had  HO 
foroe  lo  far  as  conc<»nie<l  adiuiralty  appeals  in  which 
the  judgment  of  thf  enmity  court  wiih  iilttTfd.  Then 
section  188  of  the  County  Court*  Act,  1888,  repealed 
the  County  Courts  Act,  l^i7o ;  but  sabHMiolioa  5  of 
that  aeotioa  provided  that  therepBal  was  aofc  to  xenve 
any  enactment  not  in  foroe  at  tne  date  of  tiie  repeal. 
Thcrf'fom  Hwtion  4.5  of  the  Judicature  .A.ct,  not  Ix  iTiir 
an  enactnu'nt  then  in  force  no  far  as  couccnicd 
adminUty  casrs,  in  whicli  the  Divisional  Court  altered 
the  iudgment  of  the  county  court,  was  not  revived. 
As  fliers  is  now  no  enaotment  which  predndes  an 
appeal  in  such  a  case  as  this,  the  gi  iicral  right  of 
appeal  given  by  section  19  of  the  Judicature  Act 
applies. 

Lord  EsuER,  Milt.— I  am  of  opinio&tliBtan  ^yp^n^i 

lies  in  this  caae. 

Lopes,  L.J. — Section  10  of  the  County  Oonrts  Act, 
1875,  is  different  from  and  inconmstent  with  section 
48  of  the  Judicature  Act.  The  two  sections  (amnot 
be  read  together.  Aft*'r  the  passing  of  the  Cmiuty 
Courts  Act,  1876,  section  45  of  the  Judicature  Act 
did  not  apply  to  an  admiralty  appeal,  where  the 
Divisional  Ccnurt  varied  the  judgment  of  the  county 
court.  Then  section  188  of  the  County  Courts  Act. 
1888,  in  repoiiling  tlie  County  Courts  Act,  1875,  ex- 
pressly iirovides  (hat  tlii'  rt>]  >v:il  is  not  to  n'\'ive  any 
enactment  not  in  force  at  tlic  comnieiu  ement  of  the 
Act.  Therefore  section  45  of  the  Judiwituro  Act  is 
not  revived  so  far  as  regards  admiralty  appeals  where 
the  Divisional  Court  has  varied  the  judgment  of  tlie 
county  court.    I  am  of  opinion  that  an  appeal  lies. 

KkYt  I^>t  eoDooned. 

The  court  proceeded  to  hear  the  case,  and  in  the 
TMRlIt  the  appeal  was  dismissed. 

Solicitors  for  the  pLiintifTs,  InffieJkw,  /ace,  ife  Cbtt, 

for  Bamt  A-  Boucher,  R<x;hester. 

Solicitors  for  the  defendants,  LouilcM  A  Co* 


SSl^ji }  Oct.  25;  Nov.  2. 

lu  re  Abbott. 
Fbaoook  v.  Fbiooitt.  (o.) 

WWr—Powfr  of  iippointmfiit — RrnwteHfst'  u<jaiu»t 
farp^Uit*— Effect  of  invalnlit^  of  power  ou  tubtc 
fimt  UmUalkKu, 

A  testatrix  hy  her  will  l>njiifii(J,td  a  gum  of  mmry  (/, 
triisiren  itjion  trugt  for  her  sUixUinyhttr  C.  A.  for  iifr, 
with  rnnaimli  r  to  her  hufUtml  for  life,  and  after  the 
death  of  the  turoivor  fur  the  chiULrtn  t/the  inarriwjr  ua 
the  lareutn  or  tht  SMrvtW  of  thtm  thould  appoint,  and 
in  flefauit  of  appointmrnt  for  nil  tkedkildivn  >.(  the 
naniMt  who,  oeiw/  do/w,  ishoidil  attain  ttoeuty-otte,  or, 
hting  maightert,  should  attaiit  that        or  marry  tatdtr 

(«.)  Beportod  hj  W.  A.  (>.  Wuuuc^  Ebq.,  Barrister- 

at-Law. 


that  age,  share  and  sAore  alike.  At  the  death  ef  At 
tettairix  C,  A.  u\u  unmarried,  but  she  had  sirff  marri'yf 
F.,  and  she  ar^d  her  hiisbatid  were  now  lifihi/.  Tht 
fjuestion  vdM  rui^f'd  lohtthrr  tht  tri/.its  if  (hr  ./ 
motity  ivtrre  to  any,  and  what,  exlttU  void,  having  rt'jard 
to  the  rule  agaitut  purpeiuities. 

Held,  that,  even  ammiag  (Aat  the  power  ef  n^ppotsf- 
menf  oonftrrtA  upon  a  hutband  of  O.  A.  who  mij^ 
survive  htr  mi(/ht  hf  invalid,  the  trusts  in  faiDnr  of  tht 
childnu,  IX  (i> fault  of  appointmint,  were  not  (Itertb^ 
inv'ilitliittil ^  i iiHiiinnrh  as  the  intention  of  thr  testatrix 
was  that  the  money  should  go  to  C.  A.'s  children  uulm 
their  inlereete  were  ^ffeduaun  dieplaeed  by  theexertiH^ 
the  power  of  aj^nSnenL 


Adjoamed 

The  testatrix,  Sanh  Ahbott,  widow,  by  her  will, 
dated  tho  Oth  of  December,  1890,  made  a  bequest  in 
the  following  form  :  "I  give  and  bequeath  the  sum 
of  £1,000  to  and  for  the  benefit  of  my  goddaughter 
Anna,  the  wife  ol  Sidney  Willis,  of  50,  Aoaoia-road, 
Ht.  John's  Wood.  And  i  direct  my  trustees  to  rnnd 

the  said  sum  of  £1,000  in  their  names  in  any  invest- 
nient  allowed  by  law  for  trust  funds,  and  to  hoM  tb« 
same  respectively  upon  tnista  for  tho  benetit  of  tJ» 
said  Mrs.  Sidney  Willis  and  her  husband  asd  fuoiljr 
as  fallows :  that  is  to  say,  upon  trust  to  pay  the  ia> 
come  to  the  wife  for  her  life  for  her  separate  ms 
without  power  of  anticipation,  and  after  her  death 
to  the  husband  for  life,  and  after  the  death  of  th* 
survivor  upon  trust  for  such  one  or  more  of  the 
children  of  the  marriage  as  the  parents  or  th« 
survivor  shall  hy  deed  or  will  anpoint,  and  in  defsnlt 
of  appointment  for  all  the  olmmpen  of  the  msnaigt 
who,  being  sons  or  a  son,  shall  attain  the  age  of 
twenty-one  years  or,  being  daughters  or  a  daughter, 
shall  attain  that  age  or  marry  luider  that  age,  shun; 
and  sharo  alike,  but  subject  to  hotchpot  in  respect  of 
any  appointed  share,  aiM  in  default  of  any  childrni 
upon  trust  for  such  persons  as  the  wife  shall  by  deed 
or  will  appoint,  and  in  default  of  ap]X)intmenl  for 
the  persons  who  would,  under  the  Statute  of  Distri- 
butions, be  c(ntitle<i  to  the  personal  estate  of  the 
wifs  if  she  had  died  intestate  and  without  having 


The  testatrix  afterwards  beqaeaUua 
a  sum  of  £9,500  to  each  of  the  children  of  ner  lile 

husband,  naming  them,  and  amongst  otbers  Cathff- 
ine  Abbott,  and  she  directed  that  the  said  sums  should 
not  he  paid  to  any  of  her  said  stepchildren,  bang 
sons,  until  he  should  have  completed  his  tweat^'-fifth 
year,  and  tliat  the  dunw  saoh  of  her  asid  itip- 
children  as  might  be  daughters  slionM  be  invwtw 
by  her  said  truHt<'es,  and  held  by  tlu'in  ujx>n  the 
same  or  similar  trusts  eorresjKJndiiif^  to  those  exi)rfMe<i 
of  and  concerning  the  h-gacy  of  Jtl.niKi  given  to 
her  goddaughter  Anna,  tlie  wife  of  Sidney  \\'dli& 

At  the  time  of  the  death  of  the  testatrix  Cathenns 
Abbott  was  unmarried.  She  had  since  married,  sad 
was  now  the  wife  of  Augustus  Frigout. 

This  summons  was  taken  out  by  the  trustees  of  the 
will  for  the  determination  of  thf  question  whether  th- 
trusts  deolared  of  the  sum  of  £3,500,  bequeathed  bj 
the  said  Oatherine,  Mrs.  Rwrnt,  as  aforesMd,  wen 
to  any,  and  what,  extent  voia  having  regard  to  tks 
rule  against  perpetuitiee. 

Beale,  Q.O.,  and  Fbetett  Lode,  for  the  trustees  end 

the  children.  -The  limitjitions  over  in  favour  of  thf 
children  are  valid.  lUid  are  not  affected  by  the  inva- 
lidity of  the  iK)wer  of  appointment,  shuuM  it  I* 
invalid.  The  husband  here  must  be  uscertainixl  in 
the  lifetime  of  the  wife,  and  the  power  is  goo<].  h 
re  I/arfe,/,  Prrk  v.  Savon/,  30  Ch.  D.  289,87  W.B. 
Dig.  203 ;  /«  re  Frost,  .38  W.  K.  264,  43  Ch.  D.  tV6; 
and  fit  rt  Ifuri/reans,  Midijliij  v.  Ttittrt/,  %  W.  B. 
470,  43  Ch.  D.  401,  arc  distinguishable,  for  they  m 
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«MH  of  abaolate  powen  givm  to  penons  who  migbt 
Mivr  oomB  into  exiatanoe. 

ftnrklrij,  Q.C,  and  }fttrSi''iniif-i/,  for  Mrs.  Prigout. 
—The  limitations  aftfr  tlu'  lift-  iiitrri'sts  are  void, 
for  although  they  are  in  fiivotir  of  persons  whose 
lives  oommeiice  in  the  wife's  lifetime,  the  selectiua 
iltolwiiUHle  by  the  parents  or  the  survivor  of  them. 
Sspms  the  husband  married  after  the  testatrix's 
dwdl  were  to  survive  his  wife,  he  might,  as  such 
•orviTor,  exrrcisp  tin'  power  and  tho  cstato  would  \h'. 
tied  up  beyond  tlie  period  allowed  hy  law.  The 
[lower  of  appointment  itldf  IS  iin«UicL  Hie  fact 
that  the  ohudren  have  cotnft  into  eziatenije  has 
Botfitnir  to  do  with  it.    The  teat  ia  whether  it 

J  r-i«i}il,.  that  the  detemiinntion  of  the  persons 
tuki  would  be  ^^u!^J)endod  during  tho  time  of 
a  liiv  not  in  existence  iit  the  teatatrix's  denth. 
The  pirinciple  of  Jn  re  JJarvty,  Peek  v.  Havory  and  the 
other  casea  dted  applies  here.  Tbo  gift  to  the 
children  is  an  original  one  in  case  of  a  contingency 
happening.  [Rtihlino,  J.,  said  that  Shrk  v, 
lMJ::n...  W.  II.  lis,  L.  K.  10  Ch.  A],),,  showed 
that  the  gift  over  was  not  invuliiiatj^d  by  the  invalidity 
of  the  power  of  appointment.  He  also  referred  to 
H'tU  T.  8adkr,  21  W.  &.  384,  8  Ch.  A]^»  419.]  Tho 
fiantidioos  in  8hrk  t.  Dakyna  an  not  ainnlar  to  those 
tD  the  presw'Tit  case. 

TLey  aho  uiontioaed  Jn  re  Tluitcher'i  Trusts,  26 
BaaT.  889,  8  W.  B.  Oh.  2)ig.  104. 

fiufnv*.  Q.0„  lor  Mn.  WhitdiMd,  ianaat  lor  life 
of  fhareaidQe. 

JsMiM  Cnmt,  for  Mr.  Fiigoat.— The  husband's  life 
ioftcratiiiralid. 

Cbr.  odr.  iwtt. 

Nov.  2.— STrui.ns-o,  J.,  referred  to  tlie  will,  and 
ojntinned  :~Tho  (luention  which  I  iini  (:alle<l  uiion  by 
tiic  summons  to  decide  is  whether  thu  trusts  by  the 
will  declared  of  the  legacy  of  £3,aU0  are  to  any,  and 
•hat,  extent  void  within  the  nile  against  perpetuities. 
The  objection  to  the  validitT  of  the  trusts  arises  on 
the  tnwt  in  favour  of  anen  one  or  more  of  Mrs. 
Frigont's  (.liildn  ii  as  the  jjurents  or  the  survivor  uf 
tbf-iii  shall  by  deed  or  will  appoint.  It  is  said  that 
Mr!4.  Frigout  might  have  mamed,  or  (if  she  beoome  a 
widow)  may  hereafter  many,  a  huaband  who  waa 
not  living  at  the  death  of  the  testatrix ;  that  anoh 
husband  may  survive  her  imd  lie  in  ii  position  to 
I  X'Ttise  the  i>ower  of  apjiointment  conferred  on  him 

such  survivor,  and  that  as  the  result  of  this  the  pro- 
j*rty  would  or  might  bo  tied  up  for  a  greater  period 
than  the  duration  of  a  life  or  Uvea  in  being  at  the  death 
of  the  testatrix  and  twenty-one  years  after  tliat 
tfnat ;  and  it  is  contended  that,  not  only  is  tho  power 
I'f  upjrfiintrin  nt  Imd,  but  that  the  trusts  in  ili  faidt  of 
appointment  are  bad  also.  Tlie  powers  of  appoint- 
ment conferred  on  Mrs.  Frigout  jointly  with  her  hus- 
band, and  on  her  if  ahe  aoirtvea  het  husband,  wppear 
tone  to  be  valid;  but  the  powers  ]itn]>or()ed  lo  be 
f-onferred  oji  a  husband  of  hers  who  may  survive  her 
may  be.  and  I  will  assuuie  are,  open  to  objection. 
Th<-  main  question  which  I  have  to  consider  is  whether 
the  trusts  in  default  of  appointment  are  thereby  in- 
validatad* 

It  is  nnqaestionable  that  any  limitation  dejiending 
or  expectant  upon  a  prior  linntation  which  is  void  for 
r^tpotenefis  iiivrdid.  The  reason  is  that  thi'  jiersons 
entitled  under  the  subsetpient  liniitation  are  not  in- 
tended to  take  unletM  and  until  the  prior  limitations 
tie  exhausted ;  and  as  the  prior  limitation,  which 
a  void  for  Tenoteneas,  can  never  cone  Into  operation, 
mucb  le«.s  bo  exhausted,  it  is  impossible  (<.  crjvi-  .  tTecf 
to  thu  intentions  of  the  settlor  in  favour  of  the  bene- 
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flciaries  under  the  subse(]uent  limitation  :  see  Robin- 
ton  V.  JlardcasUe,  2  T.  £.  241 ;  BoutltiiM  v.  DorHlt  2 
Ves.  jun.  357  ;  Beard  r.  Wetbxtl,  5  B.  ft  lid.  801,  Ttam. 

&  K.  2.5,  and  especially  the  comments  of  IiOld  Bt. 
Lwnards  on  the  last-mentioned  ca.se  in  .lAmypenny  v. 
Ifrrii,;/,  2  De  G.  M.  &  G.  145,  at  pp.  LSI,  182.  Speak- 
ing of  the  case  of  Beard  v.  Weatcfttt  ho  said  that  the 
OontofEing^aBendi  held  that  "thegift  overwasvoid, 
not  because  it  was  not  within  tho  lino  of  perpetuity, 
but  e.\pre»8ly  on  the  ground  that  I  hav<>  adverted  to — 
namely,  that  the  limitation  over  \»<us  never  intended 
by  the  testator  to  take  eQ'ect  uuless  tbo  persons  whom 
he  intended  to  take  under  the  previooa  limitation  would, 
if  they  had  been  alive,  ham  been  oa^ble  of  o^jof^ 
ing  the  estate,  and  that  be  did  not  intend  tliat  the 
estate  should  wait  for  jiersojis  to  take  in  a  given 
event,  where  the  person  to  take  was  actually  in  exist- 
ence but  could  not  take." 

This  roaaoning  does  not  neoeasarily  a{i|ily  to 
lunitationa  In  denolt  of  appointment,  ui  nai^,  if 
not  in  most,  cases  of  such  limitations  theintauioin 

is  that  they  should  tjtke  eilect  unless  displaced  by  a 
valid  pxercist*  of  the  preceding  power  of  appoint- 
ment. For  example,  in  Webb  v.  Sadler,  21  W.  E. 
394,  8  Ch.  App.  410,  where  the  donees  of  a  limited 
power  of  appointment  purported  to  exerdse  it  by 
appointing  to  trustees  upon  such  trusts  as  A.  B.,  one 
of  the  objects  of  the  jKiwcr,  shoidd,  with  certain 
consents,  appoint,  and,  in  default  of  and  subject 
to  any  such  appointment,  upon  certain  trii8t.s  that 
were  within  the  power,  it  was  held  by  tho  Court  of 
Ap|>eal  that  altiiough  the  ]>ower  oi  appointment  pur- 
ported to  be  conferral  on  A.  V>.  was  voiH,  the  trusts 
in  default  of  apjtointment  were  valid.  Ix)rd  8el- 
bome,  L.C,  at  p.  42(>,  says:  "  The  next  question  is, 
whether  the  subsequent  appointments,  '  in  default  of 
and  anbject  to  any  such  limitation  or  appointnient,* 
ooatainijig  dispositions  in  favour  of  the  son,  are  ao 
conneett-d  with  tho  void  pt<wer  that,  the  void  power 
failing,  they  fail  also.  It  serm.s  to  me  that  such  a 
construction  would  be  expressly  trontrary  to  the 
declared  intention.  The  declared  intention  ia,  that 
imleas  eatotea  that  would  diaplaoe  thia  gift  to  a  eon 
ait>  created  in  fSivonr  of  other  persons  by  means  of 
the  power,  then  the  son  is  to  taKo  under  this  part  of 
the  instrument ;  and  if  the  power  is  void,  then  no 
such  estates  could  be  created,  and  the  event  never 
oould  arise  which  alone  waa  meant  to  prevent  the 
gift  in  fiivoor  of  tlie  aon  taUng  eifeot.  The  worda 
'  and  subject  to  '  confirm  this  view.  If  it  had  been 
intended  to  create  a  charge,  and  the  gift  made  to  the 
son  were  '  subject  to  the  charge,'  then,  if  the  ( barge 
did  not  arise,  tho  son  would  nave  taken  it  free  from 
that  charge." 

Although  the  words  " subject  to"  do  not  occur  in 
this  case,  it  does  not  seem  to  me  that  tho  alieenoe 
of  them  is  material.  The  gift  is  in  common  form — 
viz.,  to  the  wife  for  life,  with  remainder  to  tlio  hus- 
band for  life,  with  remainder  to  the  diildren  of  the 
marriage  as  the  parents,  or  the  survivor  of  them, 
should  a]»|M>int,  and  in  default  of  appointment  for 
the  riiililren  at  twi  iif  y-uiii  ,  or  as  n  fr  irds  daughtera 
on  marriage;  and  1  tliink  tin- nitetition  was  that  the 
fund  should  pa«s  to  such  of  Mi-s.  Frigout's  children 
us,  being  sons,  should  attain  twenty-one,  or,  being 
danghters,  ahonld  attain  that  age  or  marry,  unleaa 
the  interests  then  vested  in  their  favour  were  effectu  • 
ally  displaced  by  means  of  tho  jiower.  If  the  power 
1^  to  any  extent  invalid,  the  only  result  wouM  be 
that  tJiehc  interests  can  never  be  displaced  ;  it  is  not 
conttjndtHl  that  these  interests  aie  in  thcm.selvea 
obnoxious  to  the  rule  agatnat  netpetuitiea,  and  ia  my 
opinion  the  trusts  in  default  of  appointment  aie 

valid. 

During  the  argument  1  was  strongly  under  the  im- 
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OOVBT. 


I,  whidi  I  itfll  Ntefai,  fliBt  Udl  very  point  had 

\>oon  ro]>r>(itcdly  docidcd  in  aocordanct*  with  the  view 
which  I  hftvc  just  expresucd.  1  huvc  oearchod  for 
Buch  cases,  but  have  only  bti-n  able  to  discuvtT  one— 
viz.,  IVoUaaUm  v.  Kim,  17  W.  R.  641,  L.  K.  8  Eq.  165, 
decided  by  CKflkrd,  L.J.,  when  Yioc-ChanoeUor,  and 
it  KMJ  be  ngbt  that  I  should  make  a  few  remarks  on 
that  case.  'jniRro  a  tostiitrix  having  power  under  her 
niarniig<'  settlomfnt  to  iii>i>oint  ii  fund  in  fuvour  of 
her  children,  aj(j>oint*  <l  ;i  jwirtion  of  tho  fund  to  hor 
son  for  life  with  n  in  i  ;  I  r  to  Mich  persons  as  she 
ahould  bv  will  appoint,  and  in  doiault  of  •ppombuent 
lor  &9  tone  daughton  of  the  inarriaR«.  Th«n  she 
ap^cnnted  further  iwrtions,  and  the  will  containod  an 
uitamato  rosidiiiiry  piftin  favour  of  the  tlin-c  daufjhtors. 
Thnro  is  no  judjfini'ut.  but  afti  r  thr  iirf^umr'iit  the 
Vice-Chancellor  hold  thnt  the  i>ow(t  of  appointment 
ifivon  by  the  will  to  tho  sou  was  void  for  rcmotencsH, 
bat  that  the  tmst  fund  wm  well  appointed  to  the 
three  daughters  of  the  testatrix  ooder  the  radduary 
appf>iTifiii''Tit.  It  is  to  bo  obsf'r%'od  thiit  the  same 
por»oiis  takt'  under  tho  residuary  gift  iM  in  default  of 
Hliitoiiitiufut.  so  that  tho  Vico-Chancollor  hud  not  to 
d<>cide  on  tho  effect  of  the  gift  in  default.  Further,  the 
i>ower  of  appointment  by  will  to  stningen  oould  only 
oe  valid  on  the  footing  of  its  being  for  the  benefit  of 
the  child,  but,  m  iwintod  out  by  Lord  S^'llximo  in 
Morgan  v.  Ornm»r,  I,.  T;.  \i\  Eij.  1 ."  21  W.  U.  Dif;.  176, 
in  such  case  the  gift  would  be  do^wndent  on  u  con- 
dition that  could  only  be  eaceriained  bqrood  the 
perpetmly  limits,  and  oonseqiiantly  the  one  night  be 
treated  as  one  of  ft  Hndtatton  expectant  on  a  limitation 
fHlicb  is  itself  too  n'liioto.  I  proposo,  tlicicforr,  to 
dechtro  that  the  trusts  in  ilofaiilt  of  ttpp(.>intiueut  lire 
valid  ;  beyond  this  it  Heenis  unneoessoiy  to  go. 

Solicitor  for  all  parties,  H,  A,  Dowte^ 


Chan.  Div.  I  »      a  «  ». 

Homer,  J.  / 

TuoxxR  V.  Yowm.  (a.) 

Vendor  and  purchastr — P1tA«  sold  ijf  ttftrrnrr  U<  flan — 
Printed  form  of  agrtetnent — BuiUkttg  scheme  -lle- 
stridirr  anrnatilt,  whether  in^«d  a»  governing  thr 

whole  ttUtte, 

When  pM$  forming  jxirt  of  a  building  rstatr  art 
funrdnutd,  hnviwj  J'iri,  nlf,/,il  1,1/  rrferrnee  to  a  j'ldii 
$howing  a  numbrr  »/  hniliiiug  ploL*  with  a  hoitMf  tm 
each,  and  a  printed  form  if  contract  fur  sate  amtaining 
mtrietive  cooenanU  i»  need,  bui  with  written  variations 
in  the  purehatei'e  partietiiar  ecue,  the  pttnhaier  i$  not 
Ju$H,fied  in  eutuming  the  erittence.  of  a  building  scheme 
with  mtrtettre  eovennni*  tike  hia  mm  hiudiui/  on  all  (If 
i>lh>  r  j,!<.t<. 

The  Ilia tntiffs  boinjht  at  a  fir  /mm  r- nt  'trtrnl  ji/ntii, 
peUft  Of  a  building  eettite,  haviutj  Intii  nhmrn  a  j/lau  of 
Mriotu  pfete,  tneh  witJh  a  hame  uinm  it.   In  tlie 
eouree  of  (ae  negotiationt  they  wire  informed  hi/  the 

I'Ciidors  that  the  honnri  in  }»•  placetl  on  tin'  ph>t-<  n-i  ri  ti,  hi 
of  a  tiiliir  of  not  It  sK  thou  £lS(>0  each,  and  that  mi  <■•  rtniii 
plots  a  Mahir  mi'jht  also  lir  erected.  They  siynfd  a  printtil 
form  of  agreement,  with  written  variations,  one  of  th<- 
pritttea  dausea  being  to  the  effect  that  a  purchaser  should 
nU  place  on  hie  plot  any  building  othrr  th.m  a  dtoelling- 
houee  of  not  less  than  £800  I'alne,  errryt  o  i/Ki  nhouff. 

Til'  jitiiDiti  iJi,  Ifi  tin'i  liii  lit  11  'hit  II  ii,i/-honse  if  the 
rtijnind  I'ulut  >,n  utfh  of  tlo  ir  filids,  obtained  conveuduces 
of  their  'r'ni-'h,/  ?/,»,■/  • ,  >>nanted  nut  to  oHet  tht 

ejtrrnal  tlii'<itioii  if  umj  of  thtir  dirrlling-houses,  and 

(a.)  Reported  by  C.  Hjk&bket  Uliowic,  Eaq..,  fianister- 
at-Lnw. 


not  to  plaix  any  <0m  htSUing  on  any  of  thnr  jd-At 
ejrrept  a  t/rtmhotoif. 

The  defendant,  one  of  thr  vtndors,  snhtri/nndlij  ac- 
quired the  interest  of  his  co-ixndirr  in  ff^mr  i  thrr  ttltits, 
facing  tho«e  of  the  plaintiffs,  atui  erected  then  on  a  billiard 
room,  consrri'atory,  ami  stable*  for  the  u*e  of  hi*  own 
houte,  lie  dill  nrd  thereby  commit  a  breach  iff  anff 
eot^enant  etmtainetl  in  the  eonveyane*  to  him, 

III  Id,  (hot  tlo-  jiloiiid /I'ul  no  yiijht  Ut  ossum'  ,  when 
thry  jmrchated  tht  ir  piot^,  the  existencr  of  a  building 
scheme,  wUhmtrirtiir  c^yvenants  ti^nilar  to  their  ovm, 
binding  on  m/eiy  plot,  and  had  no  right  of  action  againU 
the  iyindant  tn  reepect  of  the  htUdtnffe  erttUd  ty  Mm. 

Trial  of  actiOB. 

In  or  about  tiie  jear  1885  the  defendant  and  another 

person  named  Shorland  pttrdias(>d  some  land  at  Clif  • 

ton,  near  Bri'~tol,  auiouiititiir  to  six  acres  or  there- 
abouts, which  they  prooee<le(i  to  develop  as  ii  building 
estate  by  disposing  of  tho  greater  part  of  it  in  plota 
aa  boilding  sites  at  fee  bam  rents.  A  block  plan, 
whiflh  hadoeen  prepared  fat  the  approml  of  the  local 
sanitary  authority,  represented  tho  property  as  divided 
into  a  number  of  plots,  each  containing  a  semi- 
detached dwelling-house,  but  no  other  building  ;  and 
a  tracing  of  part  of  this  ])liiu  was  hung  up  in  tlie 
office  of  the  vendors'  Boli<;itor  for  reference  by  iut<?nd- 
ing  purchasers.  Th«>  plaintiiTs,  being  deiuroaa  of 
obtaining  part  of  the  property,  were,  in  the  OOOrse  of 
their  negotiations  with  the  vendors  for  that  purj>osj  . 
showTi  this  trar  ing,  by  reference  to  which  they  8olect<?<1 
the  plots  whieh  tbey  ultimately  purchased  ;  and  they 
were  informed  by  the  vendors  that  the  houses  to  be 
built  on  the  respective  ulots  wen  to  be  of  the  value  of 
•t  least  £H00  enoh,  and  that  on  certain  plots,  which 
were  pointed  out  to  them  on  the  plan,  stables  might 
be  erobted.  Tliey  onterefl  into  and  duly  signed  a  con- 
traot  with  the  vcndore  whereby  they  agreed  to  ^>ur- 
bbaeefourof  the  plots,  the  contrat-t  being  contained 
in  n  printed  ionn,  which  had  been  used  in  moat  of  the 
sake  of  plots  which  had  previeoaly  been  made,  and 

which  pro\-ido<l  that  the  grantee  would  erect  upon 
each  plot  a  dwelliiif^-liouse  worth  not  less  than  £H00. 
and  Would  not  erect  any  otlier  building::  exce'jit  ;i  eon- 
servatory  in  the  rear  of  such  dwelling-hou!«e.  and  to 
be  of  a  specified  height.  Tho  plaintifTs,  having  erected 
on  each  of  the  four  plots  a  dwelUng>house  of  the 
stipulated  value,  obtained  conveyances  thereof,  where- 
by tliey  entered  into  restrictive  <'i>veii,iiit>  nut  to  alter 
the  external  elevation  of  their  tiwelling-hous»'8,  and 
not  to  erect  on  any  of  their  plots  anv  building  other 
than  a  conservatory.  TIio  defendant,  ^ving  built  and 
being  in  occupation  of  a  dwelling-house,  for  his  own 
use,  uoing  the  pIuintifTs'  plots,  proccedtHl  to  acquire 
two  or  three  other  plots  adjoinmg  his  own,  and  to 
erect  upon  them  a  billiiinl-ioom,  a  oonservntoiy,  and 
a  stable,  also  for  his  own  use. 

The  plaintifTs,  alleging  that  the  whole  estat*'  wjis 
governed  bj  the  building  scheme  referred  to,  and  that 
no  biuldhigs  should  be  ereeted  on  any  plot  but  saoh  as 
were  shown  on  the  abovo-nienfioiinl  ;in-^  )>er- 

niitted  by  the  confruef,  i;laime<l  a  ni.iinlatory  injunc- 
tion re<puriiij;  the  lii  fendant  to  remove  his  billiard- 
room,  conservatory,  and  stable.  Conflicting  evidence 
was  given  as  to  the  verbal  representations  made  to 
the  wainttffi  before  entering  into  their  contract ;  and 
the  defendant  Bohmitted  that  there  was  no  more  than 
a  scheuie  for  the  deT«lo[iaient  of  the  property  aa  a 
residential  estate. 

Chadwydc  Heidey,  Q.C.,  and  Seidon,  for  the  plain* 

tifTs. — The  building  scheme  which  is  admitte<l  to  have 
existed  must  be  ascertiuned  by  reference  to  the  i)lnii 
shown  to  intending  purcliasen^  luid  to  the  pnntwd 
form  of  uoutruct.  As  to  the  right  of  a  purchaser  of 
one  of  set  eical  building  plots  to  the  beuefit  of  thn 
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coTenants  entertHl  into  by  othf-r  ptircbiiaei's  see  Rt  uah 
y.f.mliiLiw,  2(>  W.  H.  T.'il.  2s  ll.id.  9,  9  Ch.  D.  1- >, 
II  Ibid.  (MMi.  Tbo  •bnnoe  of  a  ooveiuuit  by  the 
fVBdon  is  immaterial  wfcm  each  poroluaer  k  to 
rater  into  restrictive  eovcDant«,  and  the  VGodora  iu- 
tendto  sell  the  whole  estate  :  Xi'ttinyham  Patent  JJn'rl,- 
aW  Tile  Co.  v.  nutUr,  31  W.  II.  lOj.  10  Q.  B.  1). 
;1il.  16  JM.  778,  33  W.  K.  Dig.  231.  Nor  is  it 
mAmU  that  the  oommon  obligation  of  all  the  pur- 
tinm  was  noi  oontained  in  ooiwlitioiMi  at  »  tale  by 
■Dction :  Spider  t.  Martin,  97  W.  B.  689,  14  App. 
Oas.  \2.  An  itupli'  1  i^rf^  iiiHiit  ns  to  building  ui>on 
the  plot.s  itiuy  Lm-  iiNcertuiiiud  from  the  trunsaction, 
though  there  is  iio  i  xpiiHs  covenant:  Maekauie  T. 
VhOdm,  38  W.  B.  243.  -13  Cb.  D.  26A. 

itBH«f  £aw,  1ft  W.  fi.  640,  L.  B.  9  Eq.  686,  and 
(VUni  V.  fadU,  36  W.  B.  300,  38  Gh.  D.  243,  were 
tbo  rcft-m-d  to. 

Ntritle,  (J.C,  and  Wuf/'/ett,  for  the  dofnnd«nt.  -The 
jJtii  iiiid  print^'d  form  of  iigrt-fiurnt  liad  u<:f]u\i^  io 
do  with  iuiy  building  «c!iMnio,  }>iit  \vi  it;  jm-jmifd  for 
otLer  tjorposes.  The  lutt<  r  wus  alti-red  in  writing  to 
rait  toe  cn»*>  of  each  pufxJtaaer.  The  defendant  is 
Bot  boond  by  any  aoob  adhcme  aa  ii  alleged,  and  has 
broken  no  reatriotire  covenant  in  the  oonTejranoe  to 
bim. 

Ckadvnfck  Jleale;/,  Q.C,  replied. 

RoMER,  J. — In  my  judgun  nt  this  action  must  bo 
iisiiiis*.  d.    Till*  jilfiiiif  ifl's'  i  jiae  is  that  there  was  uf 
the  date  of  their  purchase  a  building  scheme  ou  the 
(-state  of  the  vendors,  ot  which  the  plaintiffii'  proper- 
ties form  part,  binding  on  eaoh  plot,  and  therefore 
Imdin^  on  the  plots  on  whusb  the  defendant  has 
l>rnlt   in  tho  inaiincr  coniplainixl  of,  under  which 
h(  iiif'  fjich  j)lot  was  to  be  bound  by  restrictious  on 
building  similar  to  those  contained  in  the  printed 
fonn  of  oontraot.   To  entitle  the  plaintiflEi  to  jndg- 
OMBt  they  mnat  also  ebow  that  imm  edieme,  if  there 
wss  one,   was  comnmtufatM  to  thftn  or  cithr-r  of 
them,  or  that  thoy  wtro  led  (o  bflieve  iu  thu  fxist- 
f-nce  of  such  a  scheme,  and  that  the  intention  was 
that  each   one   of   the   several   purchasers  of  the 
diSneut   lots  should  be  bound  by,  and  should, 
«■  against  the  othera,  have  the  benefit  of  the  cove- 
nuts  to  be  entered  into  by  eaoh  of  the  pur- 
rh  '.^:  rs.     No  doubt  the  vendors  at  that  time  contem- 
y.l.itnl  selling  the  estate  in  buiMing  lots,  generally 
'[•♦akitig,  and  substantially  according  to  th<!  plau 
deposited  with  the  sonitaiy  authority,  and  that  the 
honsM  to  be  ereeted  on  the  estate  sbonld  be  of  a  good 

tl«»n.  an<l,  fipiiii  •<jte!ilfiri^'  {renr'nilly,  of  not  less  than 
I'VN)  vjtlue.  1  think  it  iieiv  also  fairly  Ix*  said  a<;ain«t 
'hfiu  that  they  eonteiiiplated  t!)!it  as  to  many  of  the 
lots  thf  nr  should  be  some  mor<»  or  loss  restrictive 
oofCBauts,  and  probably  in  manv  canes  covenant^] 
VMnewhat  similar  to  those  into  which  tho  plaintiffs 
wtered.  But  l)»>yond  this  I  do  not  think  there  over 
WaH  :it  fill-  iliite  I  (  iiiiiiliTiii;^.  or  at  any  tiniH,  a 
<1etinite  buildiii^r  si  h' me  fnrmeil  hv  the  vendors,  even 
totheeflbetth.it  i  h  plot  should  of  necessity  tiave 
uoe  bonae  npou  it  of  a  certain  value,  to  which  they 
int«ided  to  enforce  rigid  adherence.  Nor  do  I  think 

that  the  j.laiiitifrs  or  either  of  tlieiii  mm  he  lieM  to 
liavf  1h  en  entitled,  from  any  re|>ieseiitiitiiins  tiKwIe,  or 
from  the  plan  wlii<  h  was  seen  by  tliein,  or  at  .any 
rate  by  one  of  them,  or  from  the  fact  that  the  body 
of  the  agreement  signed  was  printed,  to  aasunic  or  to 
believe  in  the  existraice  of  anj  such  definite  building 
"cheme  ais  is  suggested.  On  the  contrary,  I  find  that 
1!- ^:iiry  \srus  made  by  the  jilaintin's  or  cither  of 
tuem  a«  to  the  plan,  that  no  rejiresentation  of  anv 
kind  was  ina<Ie  by  or  on  behalf  of  the  vendors  with 
leipeot  to  this  printed  agreemeut,  and  that  the  plain- 


titTs  when  they  signed  tho  agreement  saw  in  their 
own  cas<-  tliat  the  printiHl  fonn  in  many  respects  was 
altered  to  suit  the  circumstances  of  their  own  special 
oontnot  And,  lastly,  I  am  satisfied  on  the  evraenoe 
that  it  was  not  tho  intention  that  each  one  of  the 
purcha-sers  of  thesn  several  lots  should  be  bound  by, 
or  should  as  against  tho  others  have  the  benefit  of, 
the  covenants*  into  which  the  plaintiffs  entered  iu 
their  agreement  or  any  similar  covenants. 

Ho  case  has  been  oited  at  all  like  the  present  one. 
The  court  is  ashed  to  dedde  that  if  a  vendor  prepares 
a  plan  of  a  building  esfate  .showinfi:  lots  with  houses 
markeil  njton  them,  an<l  a  puruhast^r  is  shown  thai 
plan  or  st .  s  it,  and  then  his  agreement  with  regard  to 
a  plot  purchased  by  him  happens  to  be  on  a  printed 
form  witii  idtemtaons,  the  purohaaer  is  entitled  to 
assume  that  the  whole  estate  is  governed  by  a  build- 
ing s<  heme  that  each  plot  shall  bo  definitely  and 
without  variation  built  n{Hjn  strictly  in  accordance 
with  the  indications  ou  the  plau,  and,  moreover,  that 
each  plot  shall  be  governed  of  necessity  by  the  printed 
portions  of  his  agreement.  I  think  that  to  oome  to 
such  a  conclusion  as  this  wonld  be  vnjnit. 

I  think  this  case  fails  for  the  reasons  I  have  gifOO, 
and  the  action  must  be  dismissed,  with  ooste. 

Solicitors,  Ley,  Lak*,  A  Zw,  lor  J.  B.  C  Burrotu/ht, 
Bristol ;  (hi^nitte,  WtMaM,  «  DoWt  for  Lawranee  A 
WiUianu,  Uristol. 


Not.  19;  Deo.  8. 


Chan.  Div.  1 
Vaughan  Williami,  J.  / 

In  re  Real  Estatib  Go.  (Ldotsd).  (a.) 

Com jiuny  — Winding  up — JuritdifiioH  —  Tntntfer 

liijuiiiation  j>r<tcer' lings  —  Court  leithout  batikrufiejf 
jnriadiiiiiiii  lUtildituj  itoriity  —  dti/  <>/  Lnuilou  CttUFt 
■  --(\imjniuifH  [U'indinij-up)  Art,  IHiiO  (53  it  o4  IVcf. 
c.  (J3),  »,  1,  »ub-»ectiim  [!}) ;  ».  3,  aiih-aection  (1) — 
fJrdrr  of  Lord  Chancellor  of  the  '2Sth  of  November, 
\fm—9mkruj>tn,  Ad,  1R83  (46  A  47  VUA.  e.  52),  a. 
96. 

7'A«re  t«  no  Juriadiction  to  order  the  trana/er  qf  the 
ii<inditig-up  pruceedinga  of  a  limUed  eompany  which  i$ 

Iteiiiff  iriiiiiid  up  under  the  (\)m}>tiniea  iidimj-iiji)  Art, 
1S!)0,  t(i  the  City  o/  London  Court,  the  luAt-mrutiuHed 
court  Uin'j  ejrfitdul  from  huring  Jiirisdictiim  to  wind  ti^ 
under  the  ('mnjMnirs  (l\'iniling-uj>)  Aci,  ISOO. 

This  was  a  summons  by  C  J.  Rtowart,  the  official 
receiver  and  pruvisinnal  lii)iiidat<jr  of  tho  Real  Estates 
Co.  (Limit<Ht),  for  an  order  that  all  further 
proccodings  in  tho  liquidation  of  the  com^Niny  might 
be  transferrrKi  to  tho  City  of  London  Court,  where  the 
winding-up  proceedings  of  the  liberator  Permanent 
Benefit  Biulding  Society  were  Ix'ing  cjirried  on.  It 
was  Btate<l  in  support  of  the  application  that  the 
company  was  formed  for  the  purpose  of  taking  over 
))roperties  of  which  the  Liberator  Society  held 
mortgages,  and  that  the  aieets  of  the  company 
consisted  of  efjuities  of  redemption  of  small  value,  and 
that  ill  onler  to  realize  the  assets  of  the  society  it 
Would  be  convenient  to  sell  in  many  cases  with  the 
concurrence  of  the  company,  and  the  cost  of  the 
concurrence  of  tho  company  woold  bo  matailaUy 
diminished  if  the  liquidation  wan  in  the  eame  oooft 
as  that  in  which  the  liquidation  of  the  society  was 
being  carried  on.  The  Lib^^rator  Society  was 
established  under  the  Building  Societies  Act,  1874. 
An  order  had  been  made  to  wind  np  the  Benl  EitAtaa 

(a.)  Reported  by  V.  DB  8.  Fmnos, 
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Go.  in  tho  Hu^h  Court  Bubactjuently  to  the  order  to 
wind  up  the  Libenitor  Bociet)'.  The  .smnmons  bud 
been  issued  at  the  requeet  of  Mr.  Connuiamoner  Kerr. 
The  application  was  made  in  both  lic^uidatioiu. 

Theobald,  for  the  mmmona. 

Buckley,  Q.C.,  and  Whtnney,  for  mortgageee  of 
the  Beal  Estatee  Co.,  oppoied  the  aummoos  for 
transfer.  They  admitted  tnat  they  had  no  hem 

nUmdi  to  appear  on  the  sutnriions,  htit  were  allowed 
to  ad<ln!88  the  court  in  opj)osition  to  tbf(  huiiiiuoiih. 
They  suggejited  that  the  winding  up  of  tlic  comjmny 
should  bo  continued  in  the  High  Court,  and  tlie 
winding  up  of  the  liberator  Society  Inuuferred  to 
the  High  Court. 

The  summons  was  heard  ou  the  lUth  of  November, 
and  judgment  deKverad  on  the  8id  of  Deoember. 

DeoemlKT  .!.  Vauohan  Williams,  J.  This  is  u 
gammons  by  the  Uctnl  Estates  Co.  which  asks  that  all 
farther  proceedings  in  the  liquidatifm  may  be  trans- 
ferrrMi  to  the  City  of  Tx)ndon  Courts  I  shmiM  liave 
1KM3U  extremt-ly  anxious  if  1  liad  liud  the  puw.  r  to 
niuke  the  order  ti.ske<i  for  un  this  suiamouM,  beruusi'  I 
am  told  thiit  the  company  is  very  intimately  con- 
nected with  tlie  Liberator  Society,  which  is  being 
wound  up  in  the  City  of  Xiondon  CSonrt,  and  it  seems 
a  desirable  thing  to  do  to  have  this  company  wound 
up  by  the  same  iiuthority  us  that  which  is  winding  uj) 
the  Liberator  Society,  which  is  really  the  jirincipal 
matter,  while  this  company  is  merely  a  subsidiary 
matter.  I  have,  hoirerer,  anived  at  the  oonoluaion 
that  I  have  no  power  to  make  the  transfte-.  The 

power  of  transfer  which  T  hnvi-  is  given  to  ino  by 
section  ;5  of  the  Conipiiuies  ( W  inding-up)  Act,  1S!>0. 
which  enacts  that  (sub-section  1)  "  th(!  winding  up 
of  a  company  or  any  proceedings  tboroiu  may  at  any 
time  unci  at  any  Stage,  and  either  with  or  without 
application  from  any  of  the  parties  thereto,  be  trans- 
ferred from  one  court  to  another  court,  or  may  be 
retained  in  the  court  in  which  tho  proei'C<lings  were 
commenced,  although  it  may  not  be  the  oourt  in 
which  the  pronanmngi  onglifc  to  ham  beoa  oom- 

Now,  in  my  judgment  the  word  **oonrt"  neoes- 

sarily  moans  a  court  having  j urisiliction  imder  tlio 
Act  to  wind  up,  and,  in  niy  judf^iucnt,  I  have  no  powt-r 
to  tnmsfer  these  proceedings  to  tin;  City  of  liondon 
Court  imless  that  oourt  has  jurisdiction  to  wind  up,  for 
if  it  did  not  the  order  wonld  be  futile,  and  the  City  of 
London  Court,  notwithstanding  the  order  of  transfer, 
would  have  no  jurisdiction  to  continue  the  procecil- 
in<,'s.  It  s.  L-iiis  to  uif  th:it  then>  is  no  jurisdiction, 
the  matt<T  being  governed  by  the  provision.s  to  which 
I  will  presently  t\\U\t. 

Sub-Hcction  o  of  section  1  ol  the  Companies 
(Winding-up)  Act,  1890.  provides  that  "  the  Lord 
Chancellor  may,  by  order,  exclude  u  county  court 
from  having  jurisdiction  under  this  Act,  and,  fur  the 
purposes  of  such  jurisdiction,  may  att^ich  its  district, 
or  any  part  thereof,  to  the  HijUi  Court  or  to  anv 
other  county  ooait,  said  may  revoin  or  vary  any  such 
order.  In  exercising  his  powers  under  this  sectinn 
the  Lord  Cliancellor  shall  provide  that  a  county  court 
sliall  not  li  ive  jurisdiction  under  this  Act  unless  it  has 
for  tho  time  being  jurisdiction  in  bankruptcy."  An 
order  has  been  made  by  tho  Lord  Chancellor,  dated 
November  29,  1890,  to  the  following  effect:— "A 
oonnty  oourt  which,  at  the  time  of  the  coming  into 
operation  of  the  Ooiiijuinii  s  ( Winding-uj))  Act,  INDO, 
is  excluded  from  liaviug  jurisdiction  in  biudcruptcy, 
shtill  be  excluded  from  having  jurisdiction  under  the 
Companiee  (Windiug*up)  Act,  1680,  until  further 
oidar,  aadtue  dntriot  of  any  amdi  eounty  oourt  shall, 
jbr  the  pmpowB  of  jmisdiotiop  undartheOompaniet 


(Winding-up)  Act,  1U90,  be  attached,  until  further 
order,  to  the  court  to  wlueh  tiiat  district  is  attached 
at  the  time  of  the  ooauB|f  into  operaftioii  of  thii  Act 
for  the  nnrpoHOfl  of  jnrisdtotion  in  bankmptcy.*' 

That  D<  in<,'  so,  the  (picstion  is  whether  the  City  of 
London  Court  was,  at  the  time  of  coming  into  open- 
tion  of  tho  Act  of  1890,  esdndedfrom  having  jniiir 
diction  in  bankruptcy. 

Section  96  of  the  Bankruptoy  Aot,  I8SS,  jnofidci 
as  follows: — "  The  Ijondon  Bankruptcy  District  shall, 
for  the  purposes  of  this  Act,  oompriHo  tho  City  of 
r/)iidon  ami  tho  lilxTties  th^  r^  nf,  iiinl  all  siioli  part> 
of  tho  nii  tropfflisnnd  other  places  as  an-  situated  wtliin 
the  district  of  any  county  court  described  as  a  metro- 
politan oounte  court  in  tiio  list  contained  in  the  tlutd 
schedale."  The  City  of  London  CSonrt  is  not  niia- 
tionrsl  in  the  tliird  schedule,  but  tho  district  m-.r 
which  it  hius  jurisdiction  is  part  of  tlio  district  n-f^-m^i 
to  in  section  !»<>  of  the  Bankruptcy  Act.  ISHIJ,  It 
seems  to  me,  therefore,  that,  the  City  of  London  Court 
having  no  jurisdietionlto  wind  np,  I  have  no  power 
to  transfer  these  pnxjeedings  to  that  court,  .\ltlioueh 
the  (piostion  is  not  ntisi'd  on  this  suiumoiis.  it  liu* 
been  su^'tjost*  il  that  tho  proi  ei  ilin^s  in  the  I'l'yui 
London  Court  in  the  matter  of  the  Liberator  Socielj 
should  be  tnuisferred  to  this  court.  But  iu  mj 
opinion  there  is  no  power  to  mahe  soeh  a  tnuisfer. 

That  appears  to  m  the  effect  of  the  deeuHm  of 

North,  iT.,  in  In  r>'  The  Lnu-h  u  Hi:'!  SiiftiiruiVi  fl'i:ik. 
40  W.  U.  ;{2(i,  [1892]  1  Ch.  604,  where  he  hold  that* 
society  rogistere<l  under  the  Industrial  and  Prorident 
Societies  Act,  1876,  is  not  within  the  Compsmei 
(Winding-up)  Aot,  1890,  and  oaimot  be  woand  ip 
under  that  Act,  and  that  such  a  socii  fy  cm  onlyw 
wound  up  by  tho  proper  ooimty  court  un>ler  thf 
}»rovisions  of  the  Act  of  ls7()  and  the  County  Cmrt 
Acts.  Tho  county  court  is  also  tho  court  hannit 
jurisdiction  to  wind  up  building  societies  registofd 
under  the  Act  of  1874.  In  those  ciroamstaaeet  1 
cannot  take  any  step  to  bring  these  two  linaids&M 
topjotlK'r  in  a  maTiiicf  wliicli  it  wonlil  Ijo  a  beotlt  to 
all  persons  concerned  that  they  should  be. 

SoUdtan.  Thome  A  Weltford;  LmBranM^  IToMns, 
<(  Webder, 


Q.  B.  Kv.  )  J,  , 

(Pollock,  B.,  and  Hawkins.  J.)  ]  * 

CowAP  (iffijMflattf)  V.  ArmtRToy  {BMpemiiait^  [•) 

LInusiuii  Ai'(^ — Halt  diiriu'i  ]>riihili(nl  Jtnnr* — "  Bosi 
fido  travtUer  "—Licmtity  Ad,  1874  (HI  d-  ;SS  t  ide 
49), «.  10. 

A  man  hft  his  hnuu-  nit  a  Sninhiij  nidv i,  i uij  awl  uvikrl 
thrfe-iiuarti.  rs  nf  a  mile  to  u  railway  station,  and  thrnr- 
took  the  tfiin  another  station  oMUf  two  ami  a  hn!/ 
milts  off,  where  he  wat  employed  at  a  porter,  Ht  q/tn-- 
toarde  left  the  tkdion  ami  walked  fo  eertain  Keami 
jtrfinises,  wht're.  he  "vn  ff-rird  witft  lifrr.  The  litntd 
jtrtiniite*  were  lett  than  a  mile  from  tJie  elation  wkereh 
teas  emphiftdt  ^  mm  Man  thnt  milm  frm  U 
rtsidmce. 

Held,  that  he  loaa  a  bonfi  fide  trmeHer  w&hin  aidSm 

10  i>fth>-  f.irriiiiri'J  Art.  ISTI. 

Hpecial  case  stated  by  the  justices  for  the  County 
of  Chester. 

At  a  conrt  of  petty  sossioni  held  at  Dareibwyi 

in  Chediite,  the  appellant,  the  holder  of  a  lloenee  far 
the  "Ilonu  Inn,"  Little  Leigh,  was  convicted  of 
unlawfully  selling  intoxicating  liquor  tu  one  Hslxy 

(a.)  lieported  by  F.  O.  ROBINSON,  Esq.,  Barrister-st- 

Law. 
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dating  the  time  when  the  a|)]>(>llant'H  liconsiKlpromisci-s 
wen  re^niml  by  til«  Ltcr-iiHing  Act,   1874,  to  be 
^ami,  fix.,  at  9.4o  a.m.  on  a  8uiM»y.  HaIm^  waa  a 
pottir  in  the  employ  of  fli«  london  anci  North - 
Wi-'if'm  I'ailw:ty  (.'o.    His  plm.'o  of  omployincnt  wsis 
ttAitou  Bri«lgf  Station,  but  lie  ii'Hidcil  nt  Iliirtfonl, 
t dist«BC(>  of  tnoro  than  three  miles  from  thr  :ipi»i'l- 
bnt'iIioeDaed  premiaea  by  the  nearest  public  thorough- 
tea  EuIt  on  the  Banday  morning  in  quertion 
Ralier  left  bis  honie,  whfre  he  had  slopt  on  the  jirf- 
ri'MU  night,  wallced  to  Hartford  Stjitioji,  u  distunee  of 
:hnt-qiiiirt«  r-  <if  u  rnilf",  uTnl  thi'iicc  to<ik  the  train  to 
.\rton  Bridg*-  Stjition,  which  wius  about  two  miles  and 
thilf  from  Hartford  Station.  Afti  r  8  a.m.  Halsey  hud 
an  interval  oi  two  houta,  diuinff  which  he  was  fre<' 
Aon  lit  woA,  and  he  walkiBd  donfr  the  road  from 
letoaBridge  Station  to  IheHonis  Tim,  wliich  wu.s 
Im  than  a  mile  from  the  station.    He  otitvrtvl  tlii> 
•lipellant's  licensed  prciDiKeN,  and  was  MTved  with 
hnad.  diMW,  and  beer.   The  iostioea  oonvicted  the 
sppellant,  hat  stated  this  ease  for  the  opinion  of  the 
court. 

Pdawl,  Q.C,  and  Pirk/i>r<L  for  the  appellant. 

Wifktmuu  W'litxl,  for  the  respondent. 

Tlie  iSonowing  caflai  were  referred  to  m  the  ooone 
oftheargumenti  :~Oldhnm  v.  Shmnfn/,  00  T<.  J.  M.  C. 
HI.40  W.  H.  Dig.  124  ;  Ihimrit  v.  //.»««/.  o',  J.  P.  M.i ; 
T'li/I'T  V.  Humphriii*.  9  W.  H.  70.5;  Athirmin  v. 
s//fr»,  2S  L.  J.  M.  C.  12,  7  W.  K.  C.  L.  Dig.  53  . 
ApW  V.  RUJuirdmm,  17  W.  R.  410,  L.  B.  4  C.  P.  16B. 

T'lM'"  K.  n.  I  am  of  opinion  that  this  oonviittiem 
vw  wrong,  and  must  b<i  quuahcd.  The  only  question 
if  whether  a  {»er8on  who  is  travelling  bt»iil  fide  muy 
pralong  his  journey  for  the  purpooe  of  obtaining 
wfreihmpnt.  Whether  that  is  done  habitually  <jr 
'  Illy  (III  one  fK-easion  is  imniiittiriiil.  This  man.  hiiving 
i  in  his  work,  was,  in  my  opinion,  cntitletl  to  go  on 
1 1  the  Hjijx  llant's  pn  inises,  which  were  more  than 
three  nuiee  from  his  hooee,  for  the  puipoee  of 
ohliiBiBg  refreehment.  That  wae  done  bon&  fid»  by 
liiiu.  and  not  for  the  jmrpoHo  of  tippling,  and  therefore 

W!i9  a  btrnd  Ji*U  traveller  within  the  words  of  the 

Art. 

IlAvncT>"s,  J. — T  am  of  the  same  opinion.  If 
Hidwy's  tM'count  of  the  matter  is  true  and  honest, 
Slid  we  iiiiist  assiiiiK-  tliiit  it  is,  the  case  comes 
(iirectlj  within  the  law  as  laid  down  in  Oldham  t. 

''i  /trirti'i'll  fjlKuhed. 

ik<iicitor  for  the  a{^MUant,  CaUey^  for  Browne, 
Wwrmgton. 

.'Solicitors  for  the  resix mdcnt,  I'irld,  BoKOt^  it  Cb., 
for  'irrruul  tt  tiuckUin,  Warrington. 


Oct  28. 


IN  BANKBUFTOr. 

Q.  V,.  T)iv.  1 
.Vaughan  Williams,  J.)  ) 

In  rt  SuiTH. 

Ex  jxtrte  Mason,  (o.) 

I'-inkrupUif — Reetiving  order — Arrears  oiw*/  htf  debUtr 
fur  got  —  Diteonttnuanct  o/  nqiply  %  ctmintny 
Rf/ntat  to  cimtitiite  tupplyat  reqiu$t  of  official  receiver 
nttlfM  arrears  imid—"  Owner"  or  "occupier"  of 
]rrtini*ts—<jat  Acts,  1860«;((/  l^ll  -Bcmkruft^Aet, 
ltM3  {46  dc  47  V'ict.  c.  i2),  m.  9.  70. 

At  the  date  <(f  tht  reeeipiiig  mrder  the  diUor  tpof  in 

[<i.)  Bepnrted  hj  0.  F.  Ho&BXLL,  Eoq.,  Barxieter^at- 

Lnw. 


tirrmr  in  respect  of  gas  supplied  to  hi/*  premises  during 
tlir  prtviotts  quarter,  und  the  oomfNMiy  in  consequence  cut 
off  the  sujyply,  and  defined  to  monned  ii  at  tkt  rcgaeal 
of  the  official  reeeivrr  until  the  arrean  wrre  paid.  The 

nffiriiil  rti  ii  rr  paid  the  uiiunint  rliiiined  under  protest. 
On  aj)p/i'utn>ii  bij  the  truster:  in  tite  luiuicruptct/ fur  re- 
]Hii/ment, 

Jleldt  tf>ot  the  official  receiver  could  not  be  taid  to  be 
owner  or  oeeujner  of  the  premitet  wUktH  teeUm  11  q^fAe 
fiitf  Art,  1871,  tind  was.  tlurefore,  not  entitled  to  call  on 
the  ompuny  to  supply  him  taitk  ga$t  and  that  the  apjdi- 
cation  qf  the  Inutee  mutt/ail. 

Application  by  the  trustee  in  tlie  hanhrnptoy  tw 
an  order  that  a  sum  of  £173,  paid  uuder  pcotMtlqrthe 

official  ree<!ivor  to  the  Sotttii  Metropolitan  Gas  Co., 
should  be  repaid. 
The  debtor.  John  Smith,  was  the  owner  of  the  Bon 

^Tnr<  lif' lit  Urixton,  and  a  re<;eiving  order  was  made 
agitinst  liuii  on  tin-  22nd  of  February,  1802. 

The  debtor  was  in  arrear  for  the  pan  used  in  his 
business  in  respect  of  the  quarter  cndiug  at 
Christmas,  1891,  in  the  sum  of  £173  due  t<j  the  South 
Metropolitan  Gas  Co.,  and  on  the  20th  of  Febnuuv, 
1892,  he  sent  a  cheque  for  the  amount  to  the 
company. 

This  cheque  was  not  presc:nt<?d  at  the  bank  until 
the  24th  of  Fc'bnuuy,  lStf2,  after  the  receiving  order 
had  been  made,  and  payment  was  in  oonsequenee 
refused. 

An  officer  of  the  gas  oompaay  thereupon  c.iIImI  nf 
the  debtor's  premises  in  respect  of  the  matter,  and  on 
the  debtor  signifying  his  inability  to  give  OSSh  fot  Hhn 
che<pie,  the  company  cut  off  the  gas. 

Information  of  this  was  given  by  the  debtor  to  Vb» 
official  receiver,  who  wrote  to  the  gas  company 
guaranteeing  payment  for  any  future  supply,  but  the 
company  deolituwl  to  reooameofe  the  gas  nntil  the 
arrears  bad  been  paid. 

The  ofiBoial  receiver  eventnaUy  paid  the  £173  under 
protest,  and  applioation  waa  now  made  by  the 
trustee  in  the  uuikruptcy  for  the  repayment  of  this 
sum. 

Tindal  Atkinmm,  Q.C,  asuiMuir  Maehenzie,  for  the 
trostee.— The   question    tnms   really  upon  the 

construction  of  the  sectif>ns  of  the  Gas  Acts.  The 
R«'ction  mainly  apj)lioal)lt'  is  section  11  of  the  Act  of 
1^71.  whi('h  provides  that  the  undertakers  shall,  u[tnii 
being  required  so  to  do  by  the  owner  or  occupier  of 
any  preouses,  give  and  continue  to  give  a  supply  of 

ri  ror  such  premises,  subject  to  oertatn  aonuitions. 
do  not  think  it  can  be  argued  that  tiie  oiRdal 
receiver  could  be  said  to  be  the  "  owner,"  hut  I 
submit  he  falls  within  the  word  "  occupier  "  of  the 
premises.  If  the  official  receiver  was  occupier  he  had 
a  right  to  demand  a  supply  of  gas  and  the  oompany 
was  bound  to  supply  it.  The  position  of  ^  omoial 
receiver  is  definea  bj'  section  70  of  the  Bankruj)tcy 
Act,  1SS3,  and  he  can  fairly  be  described  as  the 
occupier  of  the  estnte.  The  business  is  very  frequently 
no  longer  managed  by  the  debtor,  and  he  imght  really 

They  referred  to  the  Metropolitan  Oas  Act,  I860, 
as.  14,  17,  19,  and  to  In  re  Thomat,  96  W.  B.  143,  4 
Momll'a  Bankn^tay  Osses,  296. 

f/n-Urf  nrrd.  Q.C.  imd  .I^^At.  for  the  South 
Metropolitan  (Jas  ("o. — Tlie  ftnlii.t  of  a  person  against 
whom  a  receiving  onkr  is  jnade  has  oeen  decided. 
His  property  is  not  divested:  Rhode*  v.  Dawson,  34 
W.  R.  240.  16  Q.  B.  D.  548.  The  wording  of  the  Qaa 
Acts  is  really  conclusive  of  the  present  osse.  The 
official  receiver  cannot  in  any  sense  be  called  an 
occupte. 

YxvOBUt  WlLUAMS,  J.— I  have  oome  to  the  oon- 


Digitized  by  Google 


160 


THE  WEEKLY  REPORTER.      (j«.7.um.i  YoLSU. 


HlOH  OOUBT. 


Tx  tat  Siirm.— Bio.  v.  YiunrtXT. 


HroROoimT. 


oluflioii  UiHt  the  gas  coiupnny  are  right  in  tlu  u  l  un- 
tention  in  this  matter,  mul  tlmt  the  tru8t<c  is  wrong. 
No  doubt  if  the  matter  were  to  come  before  tho 
Lai^ditnmafBdii  ilrang  arguments  would  be  urgifd 
lor  aoadriBg  Kmie  pmyvimm  to  enaUb  a  receiver, 
under  uie  ojieomitancea  of  Hie  reudvwr  in  the  present 
caso,  to  insist  on  a  sujiply  of  pus  without  jiaying  th« 
arrears  of  the  debtor  against  whom  the  receiving 
order  is  made.  But  I  have  no  right  to  strain  the  Act 
of  Parliament,  and  to  insert  into  it  hj  oonstruction 
provisions  which  are  not  there  in  iaet.  It  is  oonoeded 
that  the  official  receiver  is  not  entitled  to  call  on  the 
gas  company  to  supply  him  with  gas  unless  be  is  an 
ot'<jujjii  r  or  owner  within  the  niefining  of  sci:tii>ii  11. 
It  is  also  conceded  that  there  cannot  be  two  owm  rs 
or  OOOapietS  of  the  same  undivided  promises  at  tlie 
MUM  tune.  That  beiaff  so,  it  is  plain  the  official 
leceiver  eannot  daun  tb.9  supply  of  gas  as  sncb 
official  receiver  unless  he  can  say  that  the  ot  c  njniti.  n 
of  the  ili'btor  Ima  dctorrainod.  It  is  phiiu  that  the 
occupation  of  the  debtor  has  not  determined.  'J'he 
case  of  Jihodet  v.  J)aw$o»  shows  that  his  estate  is  un- 
altered by  the  making  of  the  receiving  order.  The 
luie  {iremises  continue  to  be  vested  in  nim  as  before. 
But  it  was  further  said  that  the  contract  had  been 
])ut  an  end  to.  I  do  not  agree  to  that.  Tlicrefore  we 
have  it  that  the  estate  remained  the  same  and  the 
contract  remained  the  same,  and  by  that  it  seems  to 
me  that  the  oocupataon  of  the  debtor  remaiiM  the 
same.  I  do  not  now  whedier  there  might  be  a 
possibh*  case  where  a  debtor  might  abecond  nnd 
leave  liis  premises  vacant  under  such  circunistunees 
that  he  would  no  longer  bo  oeeupier.  But  there  is  no 
suggestion  of  that  here,  and  the  debtor  was  occupii  r 
in  fact,  aotwithstainding  the  making  of  the  receiving 
order  and  conaeqiuiit  appointment  of  the  officud  re- 
onver  by  virtue  of  fhe  atntnte.  Hie  molkm  of  the 
trustee  must,  therefore,  be  refused. 

Application  n/mi'tl. 

Solicitor  for  the  trustee,  T,  A.  Bartrum. 
Sbliaitoni  for  the  gaa  oomponji  Biehiin^  Wtuihing- 


c.  a  B.  \ 

(lord  Coleridge,  C.J.,  A.  L.  /  - 
8mitll.L.  J.,  ToUock.  B. ,  and  (  *•» 
Cave  and  Bruce,  JJ.)  ) 

l{na,  V.  ViT.i.EjrsKY.  (n.) 

(Jrimiuul  law — Receiving  itolcii  '/ikkN — lii .".umption  </ 
VOUtttum  by  the  prosecutor  ttjt>r  iliKovrry  vf  the 
karcmif—Subtesiimt  receiving— 2ii  ^  26  VieL  c  96, 
s.  91. 

Otxitls  ii>ere  intrusted  to  carriers  for  delivery  tn  a  con- 
ngnee  ;  i(  was  diBcovtrtd  by  the  ecmriara  tiuU  one  of  their 
semmff  had  $l6lm  Ikem  in  tnmita,  and  had  re- 
addressed  them  to  the  prisoners.  The  carriirs  or<lerid 
another  servant  of  theirs  to  deliver  them  to  tin-  jirisontrs 
ill  the  jilace  to  vhich  the  thief  had  addrtsml  thnn,  and 
placed  thtfn  in  a  van  for  the  purpose  of  such  delivery. 
The  yowls  were  aeeordingly  delivered  to  the  pri3<merc, 
v>ho  received  them  knotfing  that  they  had  been  stotok  Jn 
the  indidment  IA«  property  in  the  goode  mu  laid  in  the 
carriers. 

Held,  (hut  (he  carrirrg  had  re»umed  possesiion  of  the 
goods,  and  that,  therefore,  u-hen  the  prisoners  received 
them  they  tvere  riot  stolen  prvperty,  and  the  frieoners 
could  not  he  ccnvicted  ^fMoniovuly  receiving  them, 

£.  V.  Itaian,  Jkan.  C,  0. 4M,/alkwed, 

(«.)  Beported  by  T.  R.  Colquhouv  Dikl,  Biq.,  Bar- 

ristcr-at-Law. 


by  the  chairman  of  the  Court  of 
of  the  county  of  liondon,  aa  fol- 


Case  stated 
(Quarter 

lows 

Jacob  Tin«n^  and  Mark  Yillensfcy  were  charged 

before  me  upon  an  indictment  charging  tliem  with 
having  feloniously  receivfd  two  dozen  ntghtguwns  of 
the  goods  mid  chattels  of  Ciirter,  I'aterscn,  vli;  Co.. 
befoie  then  feloniously  stolen.  Clark,  the  actual 
thief,  pleaded  "  guilty  to  the  first  count  in  the  snme 
indictment,  char|{ing  him  with  the  larceny  of  the  Mme 
goods  from  Carter,  nterson,  ft  Co. 

It  appeared  from  the  evidence  that  ll.r-  poods  in 
qu'stion  were  packed  iu  a  parcel  eoiisigmil  by 
il*  -srs.  Mclntyre  iV;  Co..  of  the  City  of  Ixjndon,  to 
Mibsrs.  Crisp  &  Co.,  of  Uolloway,  and  the  parcel 
was  (ieli\erea  by  theoonagnors  to  Carter,  Platenon, 
&  Co.,  who  are  oonunon  ewriers,  lor  eonirsynaoe  to 
the  consignees.  At  the  time  of  its  delivery  to  the 
said  taiiie'is  it  had  im  luJdn  ss  1m1h-1  upon  it  showing 
the  ijiiuie  of  the  consignors  us  wi  ll  as  of  the  con- 
signees. 

In  the  ordinary  course  it  arrived  at  the  Ooawell* 
road  depot  of  Carter,  Patemm,  ft  Co.,  and  there  alao 

in  the  ordinary  course  it  was,  together  with  mnny 
otli»-r  parcels,  unloaded  from  the  van  in  which  it  bod 
been  brought.  Cinik  (the  co-defendant  who  pleaded 
"  guilty  "  to  the  larceny)  was  a  carman  in  the  «nploy 
of  Carter,  Paterson,  A:  Co.  and  took  patt  in  the 
unloading,  and  was  seen  by  Boberts,  a  feUow^aerTniit, 
to  remove  tke  parcel  from  that  part  of  the  untoadin^ 
jlutfomi  whirh  was  rippropriatfd  for  Uolloway 
parcels  and  transfer  it  to  tlic  part  approiiriated  f<-ir 
Hpitaliields  parcels. 

Bobert*.  on  examining  the  parcel,  found  on  it  a 
label  addressed  to  "Jacobs  &  Co..  Hanbury-strcf-t, 
Spitaliields."  The  prisoner  Jacob  VUlensky  resided 
and  carried  on  business  there  as  a  chandler  with  the 
other  pns<in(  r  Matk  Villensljy  [who  is  his  son),  and  it 
appeare<i  that  they  were  known  by  the  name  of 
"Jacobs." 

lioberts  reported  to  Carter,  Pateraon,  ft  Co.'s  mper- 
intendent,  Mr.  Waters,  his  ftiding  of  the  paroel  uioa 

addressed. 

Mr.  Waters  insj)octcd  it.  and  gave  directions  that 
it  should  be  replaced  in  the  Hpitalfields  junt  i.f  the 
platfonn  where  lioberts  had  found  it,  and  that  a 
special  delivery-sheet  should  be  made  out  according 
to  the  label,  "  Jacobs  ft  Co.,  Hanbuiy-atraet,  Spitnl- 
fields,"  and  Aat  the  paroel  diould  be  forwardea  in  s 

van  to  that  address.  Tti  edTiseqnr  iue  of  furtb*  r 
directions  frcmi  Mr.  Waters  two  detectives  tnivelh.t.1  in 
the  van  to  lIanV)ury-street.  It  did  not  ap|)ear  thut 
either  Mr.  Waters  or  liobertfi  knew  at  this  time  wlxo 
were  the  consignr-es  to  whom  the  panssl  had  beon 
addressed,  and  neither  the  oonsignorB  nor  the  con- 
signees were  informed  of  the  substitation  of  the 
false  address,  nor  of  the  consetpient  action  of  "Mr. 
Waters,  nor  was  Clark,  the  thief,  informed  of  it. 

The  peroel  WM  received  by  both  the  Villenskys  in 
Hanboiy-atrrat  under  circumstances  pointing  clearly 
to  the  ocodoaion  of  complicity  with  the  eo-deiendnot 
Clark,  and  knowledge  on  their  part  tiiat  it  had  been 
stolen. 

l'l>on  that  TK)int  no  question  arises. 

At  the  conclusion  of  the  evidence  I  inquired  of  the 
counsel  for  the  prosecution  whether  he  would  desire 
thai  the  indietment  should  bo  amended  by  substituting 
the  names  of  the  consignees.  Crisp  &  Co.,  as  the 
owners  of  the  property  for  thoHC  of  the  liailc(.-<. 
Carter,  Faterson,  &  Co.  He  declined  to  ask  fur  any 
amendment. 

Counsel  for  the  defence  then  objected  that  there 
waa  no  case  to  go  to  the  jury,  inasmuch  as  at  tlk« 
time  the  paroel  was  received  by  the  Yillenskys  it  had 
ceased  to  be  stolen  property,  the  bailees.  Carter, 
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Bjsb  Coubt. 


Mmon,  ft  Co.,  bsfiiiff  weorawd  aetoal  poawwioii 

tlib 

Bt  atti,  in  rapport  of  tiw  tiaw,      ▼.  i>o2un, 

D«n.  C.  C.  430,  and  il.  T.  Behmidt,  14  W.  B.  266, 

LB.  1  C.  C.  R.  lo. 

It  appe&rin^  to  uu>,  however,  that  the  present  caae 
wu  diatuginahable  from  tboae.  I  overruled  the 
olfjaetioD,  and  I  draw  atlention  to  fhe  ddlnitkni  of 

the  offpTice  and  to  the  words  in  tho  indirtniPiit  follow- 
ing the  statute  "before  then  ffloiiiously  stolt'ii  "  ami 
■knowing  the  same  to  htiri'  Ix-ru  f<'lnni( msly  stolen." 
The  jury  convicted  both  the  Villeiihkys  of  feloni- 
ooily  receiving,  but  I  poatponcd  sentence  and  admitted 
than  to  bail  pending  tlui  dedaiop  of  the  Court  for  the 
Consideration  of  Crown  Oasefl  Beienred  upon  the 
raliditA'  of  the  objection  taken. 

Ihe  ^ae«tion  for  the  opinion  of  the  court  is  whether 
tirt  objection  is,  u|>on  the  facta  above  stated,  a  valid 
iMomoL  If  vaM  the  ooavtotion  to  be  quaiihed,  if 
■ot  valid  it  vill  sfeand. 

Skde  Butter,  for  tiie  priaoner,  dted  it.  T.  2Wan, 

and  WM  Rtojij»c«l  by  the  court. 

0.  M.  Cohen,  for  the  prosecution. — The  goods  here 
bad  not  come  back  into  tho  posAosflion  of  the  owners ; 

that  distinguislif's  tho  jirosoiit  case  from  A',  v.  D^'lun 
tixi  /'.  V.  Sfhiiii'lt,  iiml  tlif  ciiiivictiiiii  hIiouIiI  sfiitnl. 

Lord  CoLKKIlKiK,  C.J. — 1  think  fluit  tins  cilso  itt 
perfectly  clear,  and  is  covered  by  the  ca.se  of  A',  v. 
Man.  The  prosecution,  no  doubt,  have  all  the 
morals  on  their  side,  but  tmfoitnnatcly  the  law  is  not 
with  them.  The  goods  were  stolon  in  the  first 
instance,  but  tho  carriers,  in  whoso  name  tho  proRocu- 
tic.n  wiis  curriwl  on,  t<M)k  tin  in  Ihk  k  and  sent  llioiu 
away  in  a  spocial  van,  giving  iuKti-uctions  to  their 
carter  as  to  their  delivery,  and  sending  two  detectives 
with  tluni.  It  ia  parfeotir  dear  that  by  tbia  action 
thav  iwamd  poMMon  of  Uie  goods,  and.  tberefore, 
thw  Am  ooliviolioB  irannfrt  atawflT 

A.  L.  Smith.  L.J. — The  only  qnostion  is  whether 
;it  tho  time  tho  jmsonors  roceivod  thoKo  p:(K>dH  thoy 
wore  stolen  proporty.  That  thoy  wore  iit  tii>t  stolen 
there  is  no  doubt,  but  the  prosecutora  afterwards 
nsuaied  posseHnion,  and  flMnforo  when  the  priaonen 
received  the  goods  they  van  notatden. 

Pollock,  B.— I  am  of  the  aame  opinion.  The 
ease  it  eondnded  \rr  R.  ▼.  IMan,  whiob  aeema  to  me 

to  be  not  only  ^^ood  law,  but  sound  sense  al.io.  To 
say  that  tboso  prisoners  can  Ix^  cou\-icto<l  of  foloniously 
receiving  the»e  goods  botause  the  wonls  of  the  Act 
an  "knowinff  the  same  to  have  been  feloniously 
stolen**  wnla  be  to  make  it  an  offence  to  reoeife 
goods  whicJi  have  at  any  piit  time  been  stolen. 

Cats,  J. — I  am  of  the  sane  oninkm.  DokaC*  cane 
is  directly  in  point,  and  ii  an  nntliorify  irith  whibh  I 
entirely  agroe. 

BRrcE,  J. — I  agree. 

Conridtort  qvuuhed, 

(faKaitor  fm  tilo  prisoBsr,  2».  <d.  Anno^ 
SoUeitor  for  flie  ptoaaenlion,  James  AgiAam. 


iffoud  of  iippral 

From  Q.  B.  Dir.  ) 

(Lindley  and  Rowon,  Tj.,TJ.)  J  Doo.  6. 

Land  Q.  11.  Div.]  ) 

Jat  V,  Jomrnoin.  (a.) 

Umitation,  SUttntfs  nf—JudymtnA  dAt — 3  rf-  4  Will.  4, 
c.  27,  «.  AO- Uml  ' Property  /^mtftrfUM  Jd,  1874  (87 

38  Vid.  c.  .07),  8.  S—JudgmenU  RegUMion  Ad^ 

1864  (27  .{  JS  Virt.  c.  112). 

Notwith$tandi»g  the  Act  27  &  26  Vict.  c.  112  Judg- 
meutt  come  wUhin  metUm  8  of  the  Rtni  rri>]»  rty  Limita- 
tinn  Art,  1874,  nud,  in  thr  ah-fmc  of  ]i>irt  jxtyment  or 
acknowUdyment  in  writitiy,  are  barrtd  by  tfte  lapte  of 
twetveymsn. 

Appeal  from  un  (  t  li  r  <if  rni. c,  J.,  at  chambers, 
refusing  loavo  to  the  pcnsonul  roi>r('S('iitjitivca  of  tho 
do(:oa.so<l  j)laintiff  to  continue  proceedings  upon  a 
judgnii  iit  obtained  against  thi!  defendant  in  1878, 
uiK>n  tho  gi-ound  that  the  judgnumt  debt  waa  barred 
by  section  S  of  the  Real  Prop(>rty  Limitation  .\ct, 
1H74,  tho  question  being  whothor  im  onlinury  jutlg- 
mmt  (li  l»t  wm  liiirro<l  iiftor  twelve  years. 

The  action  was  tried  in  1878  before  Theaiger,  Lt.J., 
and  a  jury  at  Cambridge,  and  resulted  in  a  veidiot 
and  judgment  for  the  plaintiff  for  a  sum  of  about 
1'5,(HK).  Proceedings  had  never  boon  taken  to  enforce 
this  judgmont,  nor  had  (hen  been  any  abkmowladg* 
mont  or  |>iirt  iwyment. 

In  1881  tbeplaintiff  died,  and  in  1891  the  defend- 
ant die^l.  Toe  eseouton  of  the  deiandant  had 
Ix  come  iHMMased  of  a  largo  sum  of  money,  and  tibe 
jiorsonul  rcjnosonliitivcs  of  tho  jiliiintifT  now  sought 
loiive  to  In-  iiiltlfd  lis  iMirtios  to,  iind  to  continue,  the 
procoedingB  on  tho  judgment  obtjiinod  in  1878.  The 
executors  of  the  defendant  resistod  this  opplieation, 
and  the  master  nfnsed  the  application  on  tbe  ground 
tliat  tho  judgment  debt  wius  biirriMl  iiftcr  the  lapse  of 
twelve  ye-ars  by  reason  of  section  8  of  tho  lieal 
I'roiK-rty  Limitation  Act.  1874.  The  npMSaotntiTeS 
of  the  ploiJititf  iippfiik'd. 

Section  8  of  tho  Real  Pronerty  limitation  A.ct,  1874 
(.37  &  38  Vict.  c.  57),  proviaos :  •*  No  action  or  suit  or 
other  proceeding  ahoube  brought  to  recover  any  sum 
of  money  sectirol  Ly  iiny  mortgage,  judgment,  or 
lien,  or  othen\'isf;  charged  upon  or  payable  out  of  any 
land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but 
within  twdre  yean  next  after  a  pesent  ngnt  to 
reoetye  the  same  dnill  hnn  aoeraed,'^  Ae. 

The  appeal  was  heard  on  the  1st  and  2nd  ol 
November,  1892. 

Montague  Lush,  for  the  appellants. — Thoqiuwtion  is 
whether  tho  limitation  upjilicablo  to  oitlinary  per- 
sonal judgments,  such  as  tho  nn  sont,  is  twelve  yetirs, 
as  provided  by  section  8  of  tho  Act  of  1H74,  or 
whether  it  ia  not  twenty  yean.  Section  40  of  3  ft  4 
Will.  4,  e.  27,  was  identical  with  section  8  of  the 
Act  of  1S74,  excqit  thiit  in  tho  Act  of  Will.  4  tho 
ju  riiiil  of  limitAtiou  was  twenty  yours,  wheroAS  in 
.Hwtidu  s  of  the  Act  of  1871  it  is  twolvf^  years. 
Qtherwiae  the  two  sections  an  identioal.  The  Act  3 
ft  4  Win.  4,  o.  27  refatrsd  exdnsinly  to  knd,  and 
the  reason  why  jndg^uents  camo  under  tho  twenty 
years'  limitation  in  section  40  <jf  that  Act  wiis  bec  ause 
all  jud^uents  wore  thon  a  tliur<,'o  njion  liind.  Frum 
the  time  of  the  Stntuto  of  W'cHtmiuster  the  Second, 
to  the  87  ft  as  Yiot.  c.  1 12,  pass<^  in  1864,  jndgmenta 
were  a  ohaige  iqion  land,  and  became  so,  the  moment 

(a.)  Roi>orted  ])y  R.  C.  M\rKK\/iK,  Esq.,  and  Bv 
HUKUSTON  liAKiiU,  liarri.stora-at-Law. 

11 
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OonsTOPAmui. 


tho  judgment  was  fdgned.  So  that  when  flu-  Act  :(  \ 
4  Will.  4,  0.  27  was  passed  all  judgmeuts  were  a 
charge  upon  land;  and  when  Shad  well,  Y.C.,  in 
WttUon  V.  Btrch,  15  Sim.  523,  decided  tliat  the  word 
"  judgment"  in  section  40  of  3  ft  4  WUl.  4,  c.  27. 
apjilic'l  to  judguK'iits  generally,  wlicllicr  (l:i  y  :ifl"i ■<  ti'il 
land  or  not,  the  reason  of  that  decision  was  that  at 
that  time  all  judgments  were  a  charge  vpoa  land.  In 
1864  the  27  .ft  28  YioL  o.  112  was  paMod,  and 
Motnm  1  ot  that  Act  deobnied  that  jndgmenti 
should  no  longer  bind  tho  land,  until  the  land  had 
bt-on  actually  dolivomd  in  rxocution.  Honceforwjinl 
judgments  ceased  to  bo  ii  charge  on  land,  and  the 
reason  of  the  decision  of  the  Vicc-f'hancoUor  in 
Walton  V.  Birch  no  longer  applies.  With  the  know- 
ledge of  this  Act  before  them,  the  Legislature  in 
paisinf?  the  Act  of  1874  tnight  have  expressly  said 
that  tho  word  judgment  th<T«'  included  all  judg- 
nionts,  whether  a  charge  on  land  or  not.  But  they 
did  not  do  so,  which  shows  that  they  did  not  intend 
that  jidgmimte  generally  should  be  included  in  the 
Act  of  1874.  "Wbrn  Oouins,  J.,  decided  thia  point  in 
IhhhUihtrnit^- Petcer,  40  W.  R.  318.  [1802]  1  Q.  B. 

he  did  8«  on  the  authority  of  \\'itUi>n  v.  Itirch, 
which  is  no  longer  aiiplicahh^.  Tho  prowr  period  of 
limitation  is  twenty  years,  as  provided  by  section  3 
of  3ft  4  Will.  4,  c.  42  for  actions  (rf COf«BMt or  debt 
upon  any  bond  or  other  specialty. 

iValoy*  Q-C-t  *nd  Eve,  for  the  leipandeata. — ^Ihe 
oaae  oomea  iritiun  eeetion  R  of  the  Aet  of  1874,  and 

the  limitation  applirablo  is  twolvi!  years.  When  a 
legal  term  has  received  a  jiidii'ial  int4'rfirotation,  and 
when  the  I>»gislatnr('  afterwanls  usch  that  t<Ttii,  it 
must  be  taken  that  they  have  used  th(>  term  in  the 
meaning  placed  upon  it  by  the  judicial  decision. 
This  canon  of  conatrnotioa  was  laid  down  by  the 
Court  of  Appeal  in  OtwonieT.  Toftdd,  28  W.  R.  k  jo, 
14  Ch.  D.  b(>.\.  Applying  that  here,  we  fitid  that  in 
1847  Shadwell,  V.C.,  in  W'nUtm  v.  lUrch,  held  that 
"judgment"  in  section  40  of  3  &  4  Will.  4,  c.  27, 
annlira  to  judgments  generally ;  therefore,  when  in 
1874  tiie  Legislature  reproduce  in  section  8  of  87  ft 
38  Vict.  c.  57  the  identical  words  of  section  40  of  the 
Act  of  Will.  4,  and  use  the  same  word  "judgment," 
it  must  Ije  taken  tliat  tlir-y  su  use  tlio  word  witli  the 
judicial  meaning  already  placiti  u])on  it  by  Shadwell, 
V.C.  This  shows  that  section  8  of  tbeAotof  1874 
anpliea  to  all  judgments.  As  to  the  argument  that 
tie  Ifa^lelbn  apjilicable  here  is  tiie  twenty  years 
ghm  Iqr  WCtiou  3  of  3  &  4  Will.  4,  c.  42,  it  must  be 
remembered  that  this  Act  was  passed  in  tlie  Hnme 
year,  and  soon  after  the  3  &  4  Will.  J,  c.  27,  which 
ezpnassly  dealt  with  judgments,  and  it  is  inoouoeiv- 
Ma  that,  when  tho  Legislature  had  eacpreeily  dealt 
with  judgments  in  section  40  of  chapter  27  of  3  ft  4 
Wfll.  4,  uiey  should  also  intend  judgments  to  be  in- 
cluded in  section  ;i  (jf  chapter  IL*.  without  any  men- 
tion whatever  of  judgments  in  that  He<:tion. 

They  referred  to  SutUm  v.  HutUm,  31  W.  K.  3(j9,  22 
Oh.  D.  611 :  Ex  parU  28  W.  B.  787,  15  Ch.  D. 

18ft;  and  AUIettumlteT.  Amr. 

Lord  OOLBRIDOB.  C.J. — ^This  case  has  been  ai^ued 
extremely  well  by  Mr.  Lush,  but  I  confess  I  am 
unable  to  see  any  answer  to  the  very  short  judgment 
I  am  about  to  pronounce,  wliicli  appears  to  me  to  ho 
fomided  upon  principle  and  authority.  The  Act  of 
18T4  Bmits  the  time  for  bringing  aelkm  mad  pro- 
ceedings upon  judgments  to  twetre  yean.  It  does 
that  by  way  of  reference  to  an  Act  of  Will.  4, 
which  had  given  twenty  years.  Tt  is  a  well- 
known  principle  of  construction,  sancUonod  by 
the  Court  of  Appeal  in  Ormvet      Ti^kU,  that 


whr  re  a  subsequont  Act  uses  a  legal  term,  !uid 
that  legal  term  has  had  put  upon  it  a  judicial  inter- 
pretation, the  Legislature  uses  the  legal  term  in  tin 
sense  affixed  to  it  by  legal  interpretation.  '  Judg- 
ment '  in  tho  Act  of  Will.  4  has  received  from 
S!i  1 1  well,  V.C.  stich  an  interpretation.  The  word  so 
iuteqireted  is  used  by  the  Legislature  in  1HT4,  and  it 
must  be  taken  that  the  Legislature  used  the  word 
'judgment'  in  the  sense  in  which  Shadweli,  V.C, 
oonstmed  it— that  is  to  say,  as  indnding  a  judgnieat 
such  as  is  now  in  dispute*  I  think  that  aigamsnt  ii 
clear  and  conclusive. 

It  is  .said,  however,  that  there  is  an  inlertnedi.it*' 
.Vet  between  the  Act  of  WilL  4  and  the  \r.t  of 
1874,  which  has  for  certain  purposes  altered  the 
word  "judgment,"  and  made  the  word  "jndg- 
ment "  not  to  include  land,  and  that,  thenfore, 
although  this  inteq  ret.if  ion  was  jdao-'l  on  the  word 
by  the  Vice-Chancellor  in  IHlT,  when  it  is  said  that 
judgments  were  a  charge  upon  land,  the  same 
mterpretation  ought  no  longer  to  be  placed  on  it  as 
a  judgment  is  no  longer  a  charge  on  land.  Thst 
result  would  be  to  my  mind  alisurd ;  we  mnst 
proceed  upon  certain  well-known  legal  principles, 
and  it  seems  to  me  that  having  got  a  decifflun 
founded  on  the  grounds  I  have  stated,  the  inter- 
mediate Act,  which  says  nothing  about  limits* 
tion,  does  not  afEwt  limitation.  Tbaa.  we  have  a 
sulxsequent  Aet  iiib|g  tshe  Tery  same  words  as  the 
.\et  of  WiD.  4t  Sdsdrthis  subscpient  Act  is  to  b? 
construed  aoooroing  to  legal  principles  by  the  hght 
of  legal  inteqiretation.  Tlie  Act  of  Parliaiuent  makes 
an  end  of  the  case,  and  aeoertains  that  twelve  yean 
is  for  this  sort  of  judgment,  as  wdl  as  for  every  other 
sort  of  judgment,  the  time  in  which  tho  a<4ion  or 
proceeding  is  to  be  brought.  Xot  only  are  we  pro- 
L.Msling  u]>on  well-known  princi]>les,  but  we  have  the 
authority  of  Shadwell.  V.C,  an  authority  never 
dis]iute  1  suu  t^  thjit  time,  and  we  have  also  a  carefol 
judgment  of  my  brother  Collins  {UtIMeihwtak  v. 
I'to  tr)  to  the  same  effisct.  We  are  therefore  decid- 
iug  in  acconlaTue  witli  law,  in  a00Olditii<  e  with  the 
c«ta)>Hshtsl  ]inncip1e  of  coustruotion,  and  in  accord- 
ance with  tlie  two  decided  cases.  I  think,  thersfote, 

the  appellants'  view  must  faiL 
Wills,  ,T.,  concurred. 

Tiie  representatives  of  the  plaintitl  appealeil. 

Witt,  Q.C,  and  Mimtuijnr  Limh,  for  the  a[ipellants. 
— When  the  3  ft  4  WilL  4,  c.  2",  wiw  j»ass«sl  judg- 
ments were  ohargea  on  land,  fiy  27  &  28  Vict.  o. 
112ihsgreeas6d  per  m  to  bind  the  land:  Shepnairdr, 

Duke,  9  Sim.  5^1  ;  Wdtmn  v.  liirrh  ;  Sutton  v.  ffuUon ; 
In  re  Frinlnj,  AUi.uu  v.  Fri^t,,;,  3H  W.  R.  65,  43Ch.D. 
lOG;  Hthhltilnniitt  v.  I'"rtr  :  W'.'.'/dume  v.  fti>r<jt>,  1 
Camp.  217;  MVoY'  v.  I'nrn/hrr,  I  Knajip.  179;  Henry 
V.  Smith,  2  Dr.  &  War.  .{81  ;  Iftniirr  v.  NodcoliU,  I 
Mac.  &  G.  040.  Under  3  &  4  WiU.  4,  c.  42  yon  have 
twenty  years  on  a  specialty.  Therefore,  if  you  have 
only  twelve  on  a  judgment,  you  will,  by  olitaining 
judgment  on  a  covenant,  shorten  tlie  jieriod  ot  limi- 
tation from  twenty  years  to  twelve.  [Linkley,  L..I. 
—There  is  no  doubt  that  the  Act  3  &  4  Will.  4,  c.  42 
was  passed  over  by  the  Legislatoro.  I  do  not  know 
if  it  was  intenood  or  not.]  In  tho  case  of  a 
judgment  for  payment  by  instalments,  time  would 
run  from  tho  date  of  the  judgment,  not  from  th<'  date 
when  an  insttUmont  became  payable ;  for  there  may 
be  "  a  present  right  to  receive  "  before  there  is  a  pre- 
eentri^t  to  enforce:  Homty  Local  Board  y.MoHitrch 
/nvnbnent  Building  Roeiefy,  »  W.  S.  85,  24  Q.  B.  D. 
1.  If  the  respondents  are  right,  nothing  a  cnniitor 
can  do  will  stop  the  statute  from  running,  unless  he 
gets  part  p^rnent  or  MdmoivlsdfnuDt  in  wriftiiitg,  «r 
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brings  a  new  action.   lii  no  ' 
1^74  wu  the  question  ever  raised. 


1864  and 


FiiJ^,  Q.C.,  and  Jive,  for  the  respoudeuts,  wore 
DsteaUadan. 

LnrDLEY,  L. J.— This  appeal  is  brought  from  a 
Uniaoa  of  the  Divisional  Court,  and  the  qaestion 
raised  is  an  extremely  important  on«»— namely,  whether 
any  priKtMHlings  (2iii  1m'  taki  ii  to  t-nforce  a  jiid{?niont 
after  the  lapse  of  twelve  years,  there  having  Wn  no 
Mjment  or  acknowledgment.    Certainly  tliore  aic 
^MiyiiHaa  atuang  from  ui«  course  the  Legiilatnre  has 
taken  in  dealing  with  tib«  subject,  and  it  ie  neoeaeary 
t  j  wya  few  words  abont  the  coiirsp  of  legislation. 
In  the  year  1833  Parliament,  for  some  reason  or  other, 
passed  two  Acta  relating  to  limitation.    One  was  3  & 
4  WSL  4,  0.  27.  which  relates  to  actions  for  the  re- 
eomy  of  hmd,  and  also  (section  40)  to  actions  for  the 
recovery  of  money.    Then  thero  is  3  &  4  Will.  4,  c. 
V2,  another  Act  which  relates  to  specialties  and  cer- 
tain other  debtH.    VNTiy  the  two  woro  not  blended  in 
one  I  do  not  know,  nor  did  it  matter,  because  the 
time  Umitod  for  the  recovery  of  both  clawes  of  debts, 
and  for  bringing  both  (Jaaeea  of  adiaiis,  waa  the 
■une— namely,  twenty  yean. 

Whilst  tliat  was  the  state  of  the  law  the  question 
uuw,  and  came  before  Shadwell,  V.C.,  which  is  the 
Act  of  Parliament  which  governs  judgments  'n" 
» Jadflaent "  iaapedaUy  mentioned  in  3  &  4  Will.  4,  c 
37,  and  not  in  the  other  Aet,  thoagh,  being  a  specialty, 
it  might  be,  and  jtriin'i  furif  would  be,  includ*-<l  in  3  & 
I  w3j.  4,  c.  4J.  lJut  Shadwell,  V.C.  (in  W'uhon  v. 
Uirfh),  determiunl  that,  upon  the  true  coustnictioii  of 
tiuae  two  statutes,  the  statute  which  related  to  judg- 
menta  was  3  &  4  Will.  4,  c  27.  a.  40.  Taking  that 
riev.  he  held  that  a  judgment  twenty  yean  old 
luald  not  hn  enforced  even  as  against  the  personal 
estate  of  tho  judgment  debtor.  So  ho  construed  the 
Act  in  this  way :  not  only  cannot  you  enforce  it 
against  liia  real  estate,  but  you  cannot  oiiforco  it 
■fHMt  hia  i>ersonal  estate.  That  baa  been  accepted 
uA  arted  u{>on  by  everybody  without  quefltion  ever 
lilK*.  and  tlif  l.iw,  a.s  settled  by  that  decision  and  by 
otb>T  iiti;i»iiuiifl  which  followed  it,  was  to  tho  short 
':T>-ct  that  under  that  Aet  a  judgment  waa  barred 
after  twenty  years. 

Now  it  IS  very  true  that  in  1833  and  long  after- 
vuds  jndgincnt.s  were  charges  on  real  estate  and 
;ia3rable  out  of  roal  estate,  and  it  is  very  true  that  by 
rt-iuion  of  a  change  in  the  law  relating  t^)  the  regis- 
tration of  judgments  a  modification  was  introduced, 
la  ISfH  the  law  relating  to  the  registration  of  jud^- 
■M&ta,  which  was  wdl  Imown  to  be  extremely  intn- 
este  and  extremely  troublesome,  was  simplifled,  and 
a  judgment  ceawni  to  be  a  charge  on  land.  In.'itead 
of  it  uie  writ  of  eUy it  was  registered,  and  then,  and 
not  before,  was  there  any  charge  in  resjject  of  tho 
jodcment  debt;  the  practical  effect  of  which  was  to 
RMer  it  unnecessary  for  purohasen  of  land  to  aaarch 
far  judgments.  All  they  had  to  do  was  to  search 
forwrits;  and  another  alt*!ration  was  that  a  judg- 
:i«'iit  y;.  r  did  not  operate  as  a  charge  so  as  to 
•  ntitle  a  judgment  creditor  to  priority.  But  it  would 
bavp  been  atraining  the  Act  S7  ft  23  Tiot.  e.  112, 
-vbich  was  passed  for  the  purpose,  and  for  the  sole 
I  urpose,  of  in>proving  the  law  relating  to  registra- 
tion, to  construe  it  »o  as  to  give  eftVct  to  »  totally 
different  matter— namely,  to  alter  the  time  within 
vbich  a  judgment  w)uld  be  enforced.  .So  that  I 
tpprdiend  that,  notwithstanding  the  alteration  made 
in  tbe  registration  of  judgments  by  the  Act  of  1864 
"JT  i Vict.  c.  112),  the  true  construction  of  the 
Act  J  lit  4  Will.  4.  c.  27.  was  iu  no  way  altt-red.  There 
is  DO  case  which  shows  that  after  the  Act  27  ft  28 


Vict.  0.  112  the  construction  of  the  Act  of  1833 
sltered,  and  I  do  not  think  it  was. 

Nowweoome  to  the  Act  of  1874,  which  is  the  present 
Actrelatingto  the  time  for  enforcing  jtidgmcnts.  The 
key  to  that  Act  of  Parliament  is  to  be  found,  not  in 
section  8,  but  in  the  preamble  and  in  section  9.  The 
preamble  is  this :  "  Whereas  it  is  expedient  further  to 
limit  the  times  within  which  actions  or  suits  may  be 
brought  for  the  nsrovery  of  land  or  rent,  and  of 
charges  thereon. .Section  f>  says  :  "  Kruin  iiii<l  aftor 
the  commencement  of  this  Act,"  3  &  4  Will.  4,  c.  27 
•'  shall  remain  in  full  force,  and  shall  1x3  oonstnied 
together  with  this  Act,  and  shall  take  effect  as  if  "  the 
]>eriod  of  twdve  years  had  been  substituted  in  such 
Act  iiistead  of  the  period  of  twenty  years.  Tho 
purj>ose  is  as  clear  as  it  can  be.     It  is  to  sub- 
stitute twelve  years  fur  twenty  years  in  certain  sec- 
tions (indnding  section  40}  of  the  previous  Act.  It 
is  not  to  *'^***g^  tiie  meaning  of  the  words  used  in  the 
old  Act,  but  to  preserve  it.    I  do  not  say  that  that 
is  the  whole,  for  there  is  a  section  relating  to  trusts, 
which  has  nothing  to  do  with  tho  case  before  us. 
Section  8  of  the  Act  of  1874  is  the  one  which 
more  immediately  applies  to  thk  case.    Section  8 
simply  repeats  the  oul  language  of  3  &  4  WilL  4,  o* 
27,  R.  40.  and  mns  thus  [the  Lord  Justice  read  the 
sfH:tion,  and  (continued  : — ]     There  is  not  a  sign  of 
any  intention  to  alter  the  meaning  of  any  of  the 
words  in  that  section  and  give  them  a  meaning  which 
thsgr  had  not  got,  except  to  cnbstitute  twelve  yaaca 
for  twenty  years.  The  answer  to  tiie  very  ingauous 
argument  we  h  tve  heard  is  this,  that  it  procetnls  up<m 
a  mistake  aa  to  the  effect  of  the  Act  <jf  l.S(i-|  and  ujion 
a  mistlike  in  constriujig  that  Act  so  as  to  affi'ct  the 
Statute  of  Limitations,  with  which  it  had  nothing  at 
aUtodo.  The  aigument  is  this,  that  in  1864  judg- 
ments ceased  to  be  charges  on  land  and  therefore  the 
Statute  of  Limitations  ceased  to  affoct  them.  But 
the  fact  is  that  in  one  sense  they  continued  to  Ijc 
charges  on  land.    That  is  the  jx)int.    I  am  conscious 
of  the  perplexity  iu  which  j^ieople  are  put  by  the 
presmt  state  of  the  law  on  this  subject.    The  cause 
of  that  perplexity  is  that  in  1833  Parliament  passed 
two  Acts  dealing  with  liuiitatioii,  and  that  it  has 
since  altertHi  one  of  them,  but  not  the  other.  To 
adopt  this  argument  would  be  to  produce  on  elTcct 
never  dreamt  of  by  anv  one,  and  would  be  to  reverse 
the  eonne  of  deoisum  for  the  last  llftj  yeaci. 

BowEsr,  L.J. — I  am  of  tho  same  opinioii. 

Solicitor  for  tho  appellants,  ff.  J.  Comym. 

Solioiton  for  the  respondents,  Eardtey  UuUt  Hulbert, 
^  Humg, 
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Not.  29. 


From  Q.  B.  Div. 
(lindley,  Bowen,  and  | 

Snnnr  ft  Co.  v.  Sbdqwick.  (a.) 

lutitrance,  marine — Voyage — Risk — Distinction  hHwttn 
insured  voyage  aitd  rttks  insured — Deviation  dauie. 

In  eofuirutiijF  on  open  poltcy  <^  marine  insurance  in 
order  to  ateertain  wnat  T<$k$  are  covtrtd  by  tht  policy,  it 
must  flrtt  be  ascertained  wh<U  the  voyage  insured  is.  If 

the  yi>0(U  lost  never  uere  tijmn  tht  iimtnd  inryaye,  then 
the  policy  utver  attached ;  and  tl>f  /<td  that  the  policy 
contains  a  deviation  clause  is  i/nmut'  rial. 

Consignors,  at  Bradford,  of  the  goods  in  {MSllMn, 
rfffcted,  through  their  agents  at  Liverpool,  a  fnerAie 
/H./iiy  of  insurance  from  the  Mersey  to  any  port  in 
i'oittiyal  or  Sjxtin  "this  side  Gibraltar,  and  (or)  at  and 

{a.)  Iteportod  by  M.  J.  Blakk,  Esq.,  Barriater-at- 

Law. 
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fr»m  Umet  to  a»y  jlnct  in  (Ae  in/krior,  inUudiug  all 
Wiiib  hf  my  comwyatiM  whattoever  from  (he  time  oj 
leaving  the  warthoute  in  the  United  Kliujdom  uniil  <>n 
board,  .  .  ,  and  all  ri»k»  of  every  kind  until  ta/ely 
delivered  at  the  murehoiue  of  the  ctmtigttees,"  The  policy 
contained  the /oUouting  margimU  claate: — "  J)enatiot* 
and  {or)  change  tff  vot/age  .  .  .  wit  induded  in  ttte 
policy,  to  be  held  cmered  at  a  prctniurn  to  be  arranged," 
The  aimiijnfe»  werf  merchuuti  at  Madrid,  and  the  ron- 
»i>jni>r/i  intrudid  (hut  the  (jixidt  tlmidd  (»•  xliijijiid  at 
Liverpool  f»r  Seville  and  carried  thrucr  hy  land  to 
Madrid,  Jly  the  blunder  of  the  rtmniguors'  agmts  the 
MO(b  were  *i»  fact  deeUured  and  thijmed  tU  Liverpool  on 
board  a  vawd  oomid  only  for  Cbrm  and  Hiuiva,  on  the 
wat  coa«t  of  S/ittin,  and  fur  farthw/tua  and  otlicr  porta 
on  tlte  eatt  coast  of  Spain.  The  hills  if  lading  of  the 
goods  in  question  were  made  out  fur  Carthagena.  The 
coneimure  only  dieeovered  the  iMiiake  after  tlu  vessel  had 
tailed,  The  vettd  wat  loet  between  Liverpool  and  Carril, 
a  part  of  the  voyage  common  to  vettdt  «Nm4  eithar  for 
the  icest  or  the  east  coast  <f  SfKiin. 

Ilihl,  tJiid  th'  ijikhU  in  qiirstian  nei-er  were  ujxin  the 
imurtd  voyage  ;  that,  cvimeiptently,  the  policy  never 
attached ;  and  that  tlie  underwriters  were  not  liable  to 
pay  the  consignor*  ih»  ammtHl  of  tAe  good*  in  ifuefttoii. 

Ajipcjil  l)y  llio  pljiintiffs  from  the  judgment  of 
Wi  itcht,  J.,  at  the  tri;il  of  tin'  action  without  n  jury. 

iii  tiuii  wiLs  brought  on  a  iiiarino  polii'y  of 
asHurance  on  nicrelirindist!  arul  simdriea  "  an  intcrmt 
may  appear  or  bo  hereinafter  dfldaied  .  .  .  lost 
orHoiJoit  at  and  from  tho  Menqr  or  Loudon  to  any 
port  in  Portnffal  and  (or)  Spain  this  tide  Oihraltar, 
nnrl  (nr)  at  urui  from  thi-ncp  by  any  inland  convfy- 
anccs  t^)  imy  pluco  or  {iIucck  in  tho  intorior ;  inuliulin^; 
all  rinks  by  any  convoyanw  whatsoever  from  tho  tinu; 
of  Iraving  the  warehouse  in  tht^  UnitLHl  Kingdom 
until  on  board,  in  craft  to  or  from  vessel  or  vessels, 
of  lighters  on  the  rivers  or  elsewhere,  of  fire  whilst 
awaiting  shipment  in  docks,  warehouses,  hulks,  or 
elsewliLTL',  and  (or)  in  tnin.sit  of  trausliipineiit,  <if 
steam  navigation,  and  all  risks  of  every  kind  until 
lafely  delivered  at  the  warehouses  of  the  ooiiiiglUMa» 
aiidiiioliidingaUUbeiiieB  Mr  bills  of  lading  .  .  . 
of  and  in  the  good  ilttp  oaDed.  .  .  .**  fiie  policy 
contained  the  following  marginal  clauso  ;  "  Deviation 
and  (or)  change  of  voyage,  and  (or)  trausbipmenta, 
not  includrsl  in  this  x>olicy,  to  tie  bud  eovend  at  a 
premium  to  bo  arranged." 

The  plaintiffs  in  tho  action  were  mannfMtarors  at 
Bradford,  and  the  policy  f  which  was  an  opoi  policy 
and  in  the  ordinary  Lloyd  s  f  orm^  was  made  out  m  tho 
name  of  insurance  brokers  on  behalf  of  tho  plaintifTs  ; 
the  defendants  were  the  underwriters  of  the  policy. 
The  policy  was  dated  the  18th  of  Februar>'.  181I1. 
On  tb»  27th  ol  Febnury  and  on  the  2nd  of  Marah, 
1891,  the  plamtlA  forwarded  to  liverpocd  lour 
packages  (fonninf^  the  subject-matter  of  the  present 
action)  of  gt>od.s  ;  tlie  first  package  wa,s  sent  by  the 
Leeds  and  Livcrpiml  Canal,  ami  the  other  three  by 
rail.  The  consignees  of  the  goods  were  merchants  at 
Madrid.  The  pliuntifFs  instructed  their  agents  at 
Liverpool  to  insure  the  goods,  and  liated  tliafc  the 
goods  were  going  from  liTmpool  vAf  SenriDe  fo 
Madrid.  The  plaintiffs'  goods  were,  in  fact,  throuph 
some  blunder,  ship{)ed  by  tho  plaintitis'  agent  on 
board  the  vessel  Lope  de  Vega  (ami  the  naron  of  that 
vessel  was  afterwards — viz.,  on  tho  18th  of  March 
dedand,  and  inserted  in  the  policy)  to  be  deUvwed  to 
tho  oonsignoofl  at  Carthagena.  The  voyage  of  The 
I.itpe  de  Vrija  wa.s  tirst  for  Carril  and  Huolva  on  the 
west  coast  of  Spain,  and  tlicnei'  for  Malaga  and 
Carthagena  on  the  oast  coast  of  Spain.  She  sailed 
from  Ijv<'jTKHil  bound  for  thoK  places  on  tlio  7th  of 
March,  ana  was  lost  between  Liverpool  and  Garril. 


The  plaintiffs  claimed  £425,  the  amount  of  their 
interest  under  the  policy  in  respect  of  tho  four 
packages  of  goods. 

Wright,  J.,  at  the  trial  of  the  action,  gave  judg- 
ment  for  tho  defendants. 

Tho  plaintifTs  appealed. 

Cohen,  Q.C,  and  Englinh  Harrison,  for  the  apjul- 
lants. — The  goods  wore  shipped  for  Carthagena.  The 
vessel  by  which  they  were  shipped  was  totally  lost 
before  it  got  to  Carril,  a  port  on  the  west  coast  of 
Spain.  The  goods  arc  coven'il  by  the  policy :  Bedif 
canachi  V.  Ellii4t,  21  W.  H.  810,  L.  H.  8  C.  P.  W9. 
[Thoy  were  stopped.] 

Joeepk  WaliOHt  Q.C»t  end  ArchiUild  11.  Hamltm, 
for  tiie  respondente. — The  policy  only  attached  to 
goods  8l]ii>iMHl  fr  nii  the  Mersey  to  a  port  in  Spain  or 
Portugal  this  side  Gibraltar.  [A.  L.  Smith,  L.J.— 
Suppose  the  goods  were  lost  in  the  ciuial  going  from 
Braoford  to  Liverpool,*  do  you  sav  the  poli^  doei  not 
attach  ?J  Yes;  too  policy  would  not  men  eevsr the 
g^oods,  as  there  had  been  no  appropriation  of  a  ship- 
ment from  the  Mersey  to  a  port  iji  Spain  or  Portii^ 
this  side  Gibralt<ir.  The  goods  must  have  been  lor- 
wardod  on  tho  voyage  which  the  {wjlicy  was  intendid 
to  oover  in  order  that  the  policy  should  attach.  The 
voyage  most  be  first  defined  before  tho  words  **es- 
eluding"  or  "indncUng"  become  applicable.  The 
]»olicy  is  a  marine  policy,  and  it  is  laarino  risks  sub- 
stantially that  an;  insured  against.  The  governing 
words  art*  tlioH<'  which  limit  the  risks  to  marine  rislu, 
and  the  other  words  are  subsidiary.  If  the  marine 
voyage  had  been  abandoned  altogether,  oonld  it  he 
said  that  the  policy  attached?  A  vojrage  meam 
jirimarily  the  sea  transit  from  one  port  to  another: 
tlion<;h  the  risks  covered  would  include  as  well  ssb- 

sidiary  risks  iidand. 

Cheu,  Q.t'.,  in  rejily, — Tlio  termiinn  ad  i/uem  lias 
never  b<'<  II  altered,  and  unless  tho  other  side  cm 
show  that  the  terminus  ad  t/ucin  was  abandoned  the 
policy  attaches.  [Bowkn,  KJ. — It  is  put  sgsiaat 
you  that  it  was  an  essential  part  of  the  terminus  ad 
tpiem  that  the  goods  should  be  unloaded  at  a  port  thi» 
side  Gibraltar.  There  may  bo  nmro  than  duo  ter- 
minus ;  there  may  bo  a  marine  terminus  and  a  laml 
t(>rmians,  but  the  marine  terminus  is  to  goveru.] 
The  insined  ▼oyage  is  that  in  respect  of  which  the 
nnderwritevs  insnred  the  lislc.  Tne  policy  hete  in- 
olu  Irs  tho  risks  from  any  place  in  the  United  Eng- 
dt)ni  to  Liveq)ool.  and  the  insunsl  voyage  would  be 
included  therein.  The  goods  wore  on  the  ioSBied 
voyage  the  moment  thoy  loft  Bradford. 

LrxDLEY,  L.J. —[The  Lord  Justice  read  the  policy 
alwvo  set  out,  and  also  the  marginal  clause  therein, 
and  proceeded J  The  real  question  we  have  to 
oonsiaer  is  whether  this  policy  did,  or  did  not,  erer 
attach  to  the  goods  sent  by  the  person  for  whom  this 
jK)licy  was  effected  from  Bradford,  under  the 
foUo^ving  circiuust^mces :  The  goods  were  intended 
by  the  tuerchants  (tho  plaintiffs)  to  go  to  Madrid ; 
and  I  think  the  corresjpondenoe  shows  that  they  were 
intended  to  go  to  Madrid  by  the  mode  in  wluch 
simihr  goods  of  tibe  rinintifh  nad  gone  before— «'•«•! 
rid  LiveriK>ol  and  flevulo.  Unfortunately  these  goods 
were  not  Bhii)i)ed  from  Liverpool  to  any  port  west  of 
Gibraltar,  but  by  some  blimder  they  were  shipped  to 
a  port  oast  of  (Hbraltar— namely,  Carthagena,  one  of 
the  places  to  which  the  vessel  on  wfaidi  fhqr  weiv 
shipped  was  going.  That  port  was  not  a  p(nt  such 
fus  is  doseriboa  in  the  woras  of  the  policy — i.e..  "» 
p<^rt  in  I'ortufjal  or  Spain  this  side  Gibmltar."  The 
ship  was  lost  between  Liveqjool  and  Carril ;  the  ship 
was  going  firat  to  Carril  and  then,  as  I  understanil, 
to  a  port  in  the  south,  which  weidd  be  the  plsee  for 
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iklarping  the  goods  if  they  wen-  poiii^,'  to  Seville, 
tb?n  thn  -shii)  wiis  goiii^  on  tlirougb  the  Stmts  of 
Gibmltar  to  Carthaeena  iuid  other  placcH. 

Mr.  Cohen  aays  that,  upon  the  true  oonstruotion  of 
tUipoUey,  it  was  n  plicy  froui  Brndlud  to  Ifadrid. 
If  i<  V  <o,  then  I  think  his  omKOientB  do  not  deny 
•iut  the  underwriters  would  bo  liable;  but  it  is 
1  iit'tiil>>l  on  their  behalf  that  this  is  nut  u  jiolicy 
■n  u]  llnulford  to  Madrid  at  all,  and  after  uousidera- 

u,  1  hare  come  to  the  oonclusiou  that  tbe  view  of 
the  Bodenailera  is  Hgbt»  for  the  foUoiriiis  reasons. 

Wkil  $n  the  rills  inbhided  in  the  above  i>olicy  ? 
It  n  an  insuruuce  from  the  Mersey  to  some  jiort  in 
S[«iii  this  side  Qibraltar,  and  unless  these  goods 
vfD-  injured  for  that  vovag^  there  is  nothing  tu 
hnag  ia  theae  xuka  at  m.  The  aigiuiiait  for  the 
I'Luetift  most  first  ttert  witii  fhis,  fhst  the  goods 
V Tf  insnrfd  from  LivcqKif)]  to  Sdiiio  pliict;  tluH  sitle 
(jibraltAT.    Thoy  «i''V<>r  wtM-c,  and  the  plaintiffs  cannot 
MtmdtlK-  Jiolicy  to  cover  risks  not  nicludod  in  the 
Tojiige  for  which  these  goods  were  insured.  That 
■peears  to  me  to  be  the  short  and  oonoliisive  answer 
to  jfr.  Cohen's  aivument.  In  other  words,  this  policy 
ii  not  a  policy  m>m  Bradford  to  Madrid,  and  the 
bliintiffa  are  unable,  by  reasmi  i^f  the  bliuider  wliich 
hat  been  committed,  to  bring  tla-uiiielves  within  the 
tilks  wUch  are  included  in  a  voyage  for  wliich  these 
goods  are  insured.  I  ttiink  the  view  taken  by 
Wright,  J.,  is  right.   T  did  not  take  the  Rune  view  at 

fir?1,  luit  I  do  now.  I  think  this  j»olioy  ncviT 
sttadietl,  and,  that  being  so,  tho  marginal  clause 
about  deviation  or  dbange  of  ▼ojage  does  not  affect 
the  case. 

Bowsx,  L.J. — I  am  entirely  of  the  same  opinion. 
Tie  real  fato  of  the  appt^al  doytcnds  upon  tho  answer 
*vf'  give  to  the  (jucstion,  "Hiil  tin's  pnlii  y  ever 
utiuch 't  "    Tho  fKjlicy  wlien  construed  swnns  to  nie 

he  tolerably  clear.  We  start  with  this,  that  the 
{Kilicy  is  a  marine  policy  to  begin  with — a  land 
joomcy  being  8uiK>radded  to  it,  bnt  formini^  part  of 
the  entire  journey  which  tho  goods  are  to  nuiko,  and 
thf  duration  of  the  risk  becouR^i  applicable  accord- 

^ly  to  the  entire  journey. 

The  Hmt  thing  we  have  to  do  is  to  discover  what 
^e  voyage  or  journey  is  whieh  is  to  be  insured.  Wo 
riMisf  do  that  in  onh  r  to  see  what  voyape  or  journey 
tb>'  duratiou  of  risk  is  appltcaUe  to,  in  order  tu  uon- 
Mdr  r  what  risks  an  incnided  by  enumeration  under 
thepolicy. 

The  voyage  is  a  distinct  thing  altogoQier  from  the 
<nmmra»tion  of  the  risk.  The  vo^a^  here  seems  to 
rae  to  1)6  fixed  by  words  which  it  is  impossible  to 

«'Xt4>nd,  and  whii  h  it  is  impossible  to  misunderstAiid. 
It  is,  *'  At  and  from  the  Mersey  and  (or)  Loudon, 
brjth  or  either  to  any  port  or  ports  in  Portugal  and 
(or)  8pdn  this  side  Qihraltar."  So  mnoh  for  the 
woras  wbielk  deHne  the  initial  marine  transit,  to 
which  is  superadded  the  land  transit,  "  and  (or)  at, 
and  from,  thence  by  any  inland  conveyance  to  any 
place  or  places  in  the  interior,  including  all  risks  by 
rail  and  per  steamer  between  Lisbon  and  Oporto." 
It  teems  to  me  that  the  terminus  with  wluoh  the 
voyage  or  journey  begins  is  the  '*  Mersey  and  (or) 
T/indon,  both  or  cither."  Then  there  is  a  tenumus 
'A!th  which  the  niiirine  transit  is  to  end,  which  is  an 
•-ssential  i»art  of  the  definition  of  this  journey,  "To 
any  port  or  |>ort8  in  Portugal,  and  (or)  Spain  this  side 
Gibraltar.  *'  Again,  there  is  a  further  tecminus,  which 
is  fixe<1  for  the  land  journey,  which  is  soperaddod, 
"any  pla<  e  or  places  in  the  interior."  Now  the 
|wlicy  reuutins  to  a  great  extent  a  marine  policy  ; 
it  is  not  a  mailne  policy  which  ends  as  soon  as  the 
•eaii  ORMMd,  bat  a  marine  policy  to  which  is  snper- 
a  land  tansit  wluoh  is  intended  to  be 


covered  by  tho  period  during  which  fhf  pnoi^s  an^  to 
be  protected.  But  the  voyage  is  detiue<l  as  clearly  as 
a  voyage  can  be  dciiued. 

Now  we  all  know  the  general  history  of  the  exten- 
sion of  the  proteotton  wnidh  the  iK>licy  provides  for 
the  goocLi,  by  the  enumeration  of  risks  slightly  out- 
side the  marine  transit.  Mr.  Hamilton  referred  to 
that,  ami  1  think  he  was  correct  in  sajnnp;  that  it  was 
by  slow  growth  that  risks  outside  the  sea  journey  havo 
been  sweptundot— BO  to  say— the  shelter  of  the  {lolicy. 
In  iac^  M  no  ona  eaa  laooUeot  better  than  Mr. 
Cohen — at  the  time  of  the  IVencfli  War,  twenty  years 
ago — the  com mon  form  of  policy  was  a  yioint  wliich 
gave  rise  to  the  greatest  int^'rest  on  tht?  pjirt  of  tho 
profession,  and  many  lawyers  were  consulted  about 
that  partioular  form  of  poUey  and  the  liabilities  it  was 
supposed  to  create.   But  the  truth  is  that  in  oonstm- 

intj  the  whole  of  the  oblif^^af ions  and  jirofnctions  to 
whi<'h  the  [toiicy  applies,  yun  nuist  first  ke<!p  distinct 
in  your  mind  wliat  tho  vuyaf^e  is,  and  what  the 
dotinitiou  of  the  risks.  One  arrivi-s  first  at  tbe  defini- 
tion of  tho  voyage,  and  thsn  ^tplies  the  definiliaii  of 
the  voyage  to  the  enomeration  of  the  risks. 

Now,  here  the  ffoods  started  from  Bradford,  and  it 
has  Isjcn  coutenoed  that  the  moment  they  started 
from  Bradford  they  were  ujkju  the  insured  voyage. 
If  tho  goods  had  ever  been  upon  the  insured  voyage, 
it  Bonus  to  me  that  the  risk  durinc  the  time  that 
they  were  between  Bradford  and  Liverpool  woold 
have  br<'n  covered  as  incidental  to  and  supplementary 
to  the  insiuiid  voyage.  But  wo  havo  hero  a  conclu- 
sive fact  that  the  goods  never  wore  upon  the  insured 
voyage.  Aooordinglv  the  risk  between  Bradford  and 
Liverpool  never  ooula  be  incidental  or  supplementary 
to  it.  It  is  not  necessary  1o  decide  wliat  would  hare 
been  the  aise  sui)posing  the  floods,  after  having  boon 
HI)ccifically  appropriate^^!  by  a  contract  of  carriage  to 
the  insured  voyage,  were  iujured  or  lost  during  the 
ttaasit  between  Bradford  tmd  Liverpool.  It  is  not 
necessary  to  decide  that  cane.  In  this  ease  the  facts 
hero  show  conclusively  that  the  goods  were  never 
specifically  a]>]in)jiriated  to  tho  insured  voyage, 
bocaus(<  the  person  who  had  the  control  of  the  goods 
— the  jx  rson  who  had  the  power  of  fixing  the  vovage 
on  which  the  goods  were  ultimately  to  go— fixed  the 
voyage  outride  the  [lolicy;  and  if  that  is  so,  the 
]>oli(  y  never  attached,  and  it  follows  that  the  clause 
as  tu  deviation  and  change  of  voyage  cannot  affect 
it. 

Now  it  has  been  said  that  this  is  a  technical  point. 
The  partioular  case  certainly  seems  a  hard  case.  But 

it  is  a  most  important  one,  from  a  business  point  of 
view.  I  cannot  conceive  a  more  important  jioint,  nor 
can  I  conceive  one  which  might  le«id  to  more  mischief 
if  we  were  to  loosely  construe  this  contract  in  order  to 
assist  a  paitionlar  owner  of  goods.  We  cannot  do 
that  when  w«  are  deahng  with  an  mmmm  oontsact. 
Men  of  boslusss  depend  upon  a  oorreot  interpratetion 
of  the  law,  and  we  shall  oo  adopfinp  a  course  which 
in  the  long  run  is  more  conformable  t*)  justice  and 
fair  dealing  if  we  keep  it  to  its  channel,  than  if  we  in 
any  partioular  case  stretch  the  law  in  order  to  protect 
a  partionlar  plaintill* 

Smith,  L.J. — ^This  is  an  action  brought  under  a 
Lloyd's  policy  to  recover  for  a  total  loss  of  goods  at 
sea.  That  is  the  claim.  The  dof  onco  is  that  tlie  goods 
never  wwa  tfpon  tlw  voyage  insured  by  the  x>elicy, 
and  were  amr  oovefod  oy  the  pdiqr*  >ad  that  the 
pnlicry  tberefbre  never  atbiebel.   That  is  the  issue. 

Wrif;ht,  J.,  has  Ihld  that  the  defenilmts  are  right; 
and,  idtbough  at  first  sight  this  doesapis  ar,  consider- 
in;;  thofMSliOf  the  case,  a  somewhat  technicid  defence, 
I  ({uito  agree  with  what  has  fallen  from  Bowen, 
L.J..  thatthat  does  not  make  it  any  (he  len  inoom- 
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beat  upon  us  to  imt  tin'  pn.tpor  construction  upon 
this  policy.  Now  a,  good  dual  of  this  policy  is  in  the 
old  form,  as  fur  as  I  can  gather,  ana  the  point  to 
•floertain  first  of  »11  is*  Wliat  is  the  voyige  ooverod  by 
tiifl  policy,  in  order  to  aeoertain  whether  tiie  policy 
attaches  to  tlic  floods  in  question. 

Now  thih  jiulicy  iM'f^iiis  that  the  plaintiffs  are  in- 
sored  :it  iinil  from  the  Mersey  to  thn  wfst  coast  of 
Spain,  and  (nr)  at  and  from  the  west  coast  of  Spain 
to  phoes  in  the  interior  of  Spain.  Now,  that  i»  the 
▼oyago  which  is  contemplated  in  this  policy.  Then 
how  does  the  policy  go  on  ?  When  yon  get  what  the 
voyage  is,  then  come  the  risks  wliich  un-  t<j  be  in- 
claded  in  that  voyage  ;  and  as  I  read  thi.s  {>r  >licy,  when 
you  onoeget  the  goods  ujion  the  voyage  in  q  uestion,  then 
the  liik  whioh  the  nnoerwiiten  oodertake  covers  the 
rukfromthewarehoiieetotheahipintbiioountry,  and 
from  the  ship  to  the  warehoimc  m  the  oUmt  country. 
But  uideiu*  you  get  th(!  goods  Htartod  upon,  or  allo- 
cate*!  by  contract — as  llowon,  L.J.,  says,  and  I 
adoi>t  that  phrase— to  ^  upon  the  iniured  Tovage,  in 
my  judgment  this  policy  ooes  not  attadi.  Now  it  is 
said  here  that  this  jxilicy  sittarhed,  no  matter  wlmt 
voyage  the  goods  ultiniu(<  ly  mi^rht  go  upon,  iimne- 
diately  the  good.s  loft  Ihuilford.  I  ilj  nut  ii'iul  tlio 
policy  in  that  way  at  all ;  until  you  get  the  oonteiu- 
platod  voyage,  and  the  goods  upon  that  contemplated 
voyage,  in  mj  jmdgmant  this  policy  does  not  attach ; 
and  ft  is  a  mistake  to  read  in  here  that  this  policy  is 
at  and  from  Rrndfonl  to  thu  ciist  coast  of  Kpain.  It 
is  at  autl  from  tho  Morney  to  the  wont  coast  of  Spain, 
and  when  you  got  that  voyage,  then  it  is  that  the 
risks  attached  to  the  goods  between  Bradford  and  the 
Mersev.  It  seems  to  me  Ibat  vntil  this  policy  at- 
tachcxi  -and  this  is  conccxlod  on  Viotli  sides— the 
nuirginal  clause  about  deviation  and  change  t)f  voyaf^o 
docs  not  apply  at  all.  In  niy  opiTiioii  Wright,  J., 
was  right  in  holding  that  the  underwriters'  defence 
Was  correct,  and  that  thsBB  goods  never  were  at  risk 
upon  the  insured  voyage,  and  that,  therafbK%  tiie 
policy  never  attached. 

Appeal  ditmimd. 

Solicitors  for  Hie  iijipellautK,  liuttrrtll  it  Rixhe. 
Solicitors  for  the  respondente,  HW(or,  Bubbt  A  Co. 


flfi^  (itm  oC  Justin. 
caSiy^.* } 

Ecclesiastical  Commi.s.sionkr8  i-.  Trkemkk.  (a.) 

of  Uam — Eodentuititttl  OmmiBtionenSeeovery  of 
poufwon — Rml  I'nij»rti/  /.imitdfiKii  Act,  1874  (37  ds 
88  yict.  c  ol),  a.  2 — lutorosse  tormiui — 4  Geo.  2,  c. 
28,  9.  S. 

C»,  the  onnirr  in  frr  nwl  prnlrcrASar  Ml  lillf  (if  thf 
plaintiff,  in  lH(),j  ijrnnUil  a  fialtiihl  /tvnr  e/  lund  /or 
thrt-r  lii'ia.  The  ri  iu  l.SO"  tiili-ilrmiaed  ])art  of  the 
laid  for  (»  tvDn  lUtTiniuaUi  on  the  dromiifu/  of  the  latt 
vf  t/ir  thrte  lifts,  ir/iifh  (Kcurred  in  1874.  Tkel^$ee» 
in  1832  iurreudend  tkeir  Uaae,  and  on  the  nrrt  day  took 
a  new  hcue  for  live$,  the  hut  of  which  drn/ipKl  in  1891. 
Thilt  lea$e  imi  I't/  romiifii  /mr  iltmisf,  and  Imrr  an  in- 
dontnepi  if  Invrif  uj'  .iiimi.  Thf  dt/tiidunt,  cluiiniinf 
through  the  eiUf-leaaeeji,  Ixtd  b^in.  siu'rt  IKT  I,  ,rh>n  tin- 
tub-lease  expir'tf.  in  ml  mil         >,•</(■((  oy"  Ih'' Inndt  com- 

(o.)  JtepOEted  by  J.  F.  Waut,  Bs^.,  Banistar-at- 

Law. 


priaal  therein  without  tKte,  In  em  euikm  to  reattet  pth 

session. 

Held,  thai  the  hose  tf  IH.*}!',  heimj  a  VoIhI  Um  ly 
virtue  of  4  Ueo.  2,  c.  28,  s.  6,  operated  to  MSteanMt 
to  the  Ueteea;  andther^ert  the  ptainNjfr  rfwrrtmuiy 

estate  did  not  becotne  an  rslnte  in  ]>f>Mession  trithin  tv 
menning  of  the  Ilitil  Pr«}irrttf  f.imiUUiim  Ad,  1874,  •tutH 
1891,  wh'-n  the  Id-'yi  H/f  in  tin-  lease  dropf^d;  urA, 
then/ore,  that  tlie  pluintij'a'  riyht  to  recover  wat  not 
barred  under  thtU  let,  tatd  the  jdaiuUfewereeHtiMlt 
recover. 

The  expretsion  **  intcroase  termini   >ii  nawr  Med  vHh 

regard  /  ■  a  fr"  h'>Jd  tu  irhirh  it  li'ts  no  apitlinilwA. 

Boclcsiastical  Commissioners  v.  Kuwe,  29  H'.  £. 
IM,  A  App.  Om.  7ae,  (UafNiyMMed. 

Action. 

This  wiui  an  action  by  the  Ecclesia-stical  Commu- 
sioners  to  ntcover  possession  of  land  at  Ealing. 

In  18Uu  the  then  Chancellor  of  the  Oathednl 
Church  of  St.  Paol,  London,  and  parson  ef  the 
parish  church  of  Billing  grantiHl  a  freehold  Iww  fur 
three  lives  of  the  glebe  lauds  and  her«ditameat4 of 
which  ho  wiis  j^eised  in  fee  simple.  The  last  of  Ike 
lives  dropi)ed  in  1874. 

In  1807  the  lessees  under  that  lease  granted  a  solh 
lease  of  part  of  tha  pn>i>erty  for  ninety-nine jfan^ 
detenuiBMila  on  Uw  dropping  of  the  lives  mthe 
principal  lease,  nda  aab-ieaoa  thsnioca  eaqpindii 
1874. 

In  18ii2  the  persons  then  t  ntitl^d  to  the  lease  of 
180i  surrendered  the  lease  to  tho  chanoeUor,  aadbgr 
an  instraraent  dated  the  day  after  tiie  surteadar* 

new  lease  wa-s  gmnted  t<i  the  sanin  parties  for  'itJir 
hvc-s.  This  It^aso  wu-s  by  common  law  demise,  snj 
bore  an  indorsoniont  of  livery  of  aaism.  The  IsKdf 
these  lives  dropped  in  IHOI. 

The  plaintiffs,  claiming  through  the  chanoelhr, 
whose  title  accrued  to  them  on  his  death  in  1H39,  by 
virtue  of  the  Act  3  &  4  Vict.  c.  1 1 3,  had  ever  since 
received  the  rent  reserved  by  the  least;  of  1832. 

In  July,  1871,  the  persons  then  entitled  to  tli»^ 
premises  0(mi|Mjs8d  in  the  sub-lease  of  1807  pun)on'<i 
to  sell  the  same  as  the  owners  thereof  in  fee  siinple,  and 
the  same  were,  in  April,  1872,  conveyed  acoorainglf; 
the  def(>n<l;int  Tro<"n»er  and  the  jK-rsons  throujll 
whom  he  derived  his  title  had  reumiued  iu  {loasesfloo 
ever  since  witlmut  paying  any  rent,  and  now  cloimfi 
to  be  entitled  iu  fee  simple,  on  the  ground  that  Uk  \ 
idabitUb*  title  accrued  in  1674.  and  tlieir  lUht  to  I 
recover  was  barred  fay  virtoe  of  the  preaeni  Btatate 
of  Limitations. 

Tho  Real  Property  Limitation  Act,  IST  I,  s.  2,en*:i' 
that  no  person  shidl  bring  an  action  to  recover  Uoi 
but  within  twelve  years  after  tho  time  at  which  th« 
right  to  do  so  fixrt  aoorued  to  him,  and,  as  to  oM» 
in  reversion  or  remainder,  that  the  right  to  brinr 
such  an  action  shall  be  di-enuNl  to  have  first  !u.-cnii<^ 
at  tho  time  when  such  estate  became  an  estat'e  iv. 
possession  by  the  dett-rmination  of  the  prior  ]>:irti- 
cular  estate;  bat  if  the  perMm  last  entitled  to  tiie 
partieolar  estate  was  not  in  pcsssesiea  whsa  Mo 
interest  detennin^l,  no  such  action  may  be  brouskt 
by  any  person  becoming  ontitU«d  in  posst>ssiun  Mt 
within  twelve  years  after  the  time  at  which  the  rigbl 
to  bring  such  action  first  accrued  to  tlio  owner  uf  the 
particular  estate,  or  within  six  years  affair  the  time 
when  the  estate  of  the  person  becoming  entitled  is  i 
possession  be<amo  vestea  in  i^ossession,  which«ver  I 
s)i:ill  be  the  longer  period. 

Hi/riie,  QA  '.,  and  JJ.  ii>  for  the  plaintaffk— 

No  right  of  entry  aoorued  to  us  mitO  ttie  determiaslioa 

r»t  the  lease  of  IS3'_'    i.e..  until  IS'Jl,  when  the  lit.«t  of 
the  three  lives  for  which  it  was  granted  dropped. 

Zeveff,  <f.C.,  and     rsrrad,  lor  Am  datedml- 
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the  plaiatiffii'  right  of  entry  acomed  in  1874  on  the 
InMingof  tiieW  life  in  the  lene  of  1805  nd  fhe 
nlhhue:  See  3  &  -I  Will.  4,  c.  27,  ss. ,-).  S.  and  37  & 
S^ctc  57.  88.  1,  2.    Oil  thuBummli  r  in  l  s;i  J  of  tho 
InMof  180o  the  lessor  had  a  reversion  in  the  estate 
expectant  on  tho  determiuatiun  of  the  sub-leaise  ;  the 
MM  of  1832  passed  a  mere  tntertste  termini,  thut  is  to 
■f,  dohr  ft  tight  of  entnr;  therefore,  the  pluintifib 
hii  m  1874,  in  Tntne  of  the  rerenion  then  vested  in 
them,  a  right  of  entry  on  the  deteruiination  of  tho 
rab-lcMe  in  1874.  when  tho  inUretic  (ermini,  created 
bjthflUuo  of  1832,  uuprht  to  have  been  oonTerted 
iato  »  preeent  term        delimy  oi  poeeflMion. 
rCHlTTT,  J..  reCened  to  8  ft  9  Tiot.  e.  106,  %.  9.] 
This  gnrrPTider  was  prior  to  thn  Act  of  which 
dopsnot  aiFect  it.    rCiurrY.  J.,  referred  to  Black- 
•t.  iH-V  I)«  tinitiou  of  an  Estate  in  lleversion,  vol.  J, 
margnritt]  p.  175. ]    Tlie  lease  of  1832,  then,  did  not 
creak"  a  tenancy  till  entry :  see  Shepherd's  Toaeh- 
MooB,  7th  ed.,  by  Preston,  toL  2,  pp.  276,  303,  324  ; 
Cb.Iitl.  46&  ;  Bac.  Abr..  vol.  4,  p.  M4  (M.).  UutU 
<>iitn,-  under  tho  lea8e  the  lessor  has  power  to  bring 
ej(>ctmfnt:  IhK  d.  liawlimji  v.  H'aiJter,iB.  &  C  111. 
The  statute  4  Geo.  2.  c.  25,  6.  9,  timptf  nnwvoB 
Uie  iaoiMivenienoM  of  the  oommon  Iftv:  lee  the 
naaon  of  Lord  Tenterden,  O.J.,  in  Doe  d.  PaOe  r. 
MartJutti,  1  B.  &  Ad.,  at  p.  721,  and  doe.s  not  operato 
to  confer  any  estate.    <A,r]iun  (  'hri^U  (uUrye  v.  Itogera, 
if  I*  J.  Ex.  4,  28  W.  K.  Dig.  133.  and  Eccleaiaatical 
'  '  tnmUiioners  v.  Itowe,  29  W.  R.  IdU,  5A|ip.  Om.  736, 
w«  Lord  8elbome*B  speech  eepedally,  are  m  onr  faTonr. 
MoNQflrer,  though  there  is  an  indorNement  of  livery 
of  ieuui  on  the  lease  of  1832,  the  k-ssor,  l>eing  out  of 
poMftMdon,  could  not  f^va  seisin  :  see  Perkins'  I'rofit- 
able  Book,  s.  221,  and  Shepherd's  Touchstone,  vol.  1, 
p.  J 13.   Tho  livery  is,  therefore,  not  ft  good  linvy, 
ud  the  lease  is  consequently  invalid. 

Stttin,  in  reply. — If  tho  sub-lease  had  been  sur- 
rvndered.  there  woold  hsv«  been  no  question  as  to 
the  fftiidi^  of  the  aeer  leoMS  end.  in  virtue  of  the 
rtalate  of  4  Qeo.  %  the  new  Icom  b  as  Tulid  as  if  tho 

rab-lease  had  born  surremlered ;  therefore  tho  new 
Ww  granted  tho  reversion  ex]>ectant  on  tho  detor- 
mtnatiou  of  the  sub-lease,  and  the  leesces  won'  for  all 
parpoees  landlords  of  the  inb-leeMeSi  The  lease  of 
Ift32  oi>erftted  to  pern  an  estate,  not  a  mere  ri|B;1it. 
And,  with  regard  to  livery  of  W'isin,  there  is  a  iin- 
mimption  now  of  the  tenant  having  <  onsentitl  to 
WTJiin  b«-ing  givt  ii  in  is:i2,  and  with  tin'  tenant's 
c-onseut  there  could  b«!  a  good  livery  \>y  tin?  lessor  : 
*ee  Shepherd's  Touchstone,  "  FeofTments,"  vol.  1,  p. 
206,  We  hftve  ax  yean  from  the  determination  of 
the  lease  of  1832,  or  twelve  years  from  1874  for 
bringing  our  action :  Me  Ptdder  t.  Atnl,  35  W>  B. 
371,  18  Q.  B.  D.  Mb. 

Keferenc<»  was  also  made  in  the  course  of  the  argu- 
ment to  (^Dc  T.  Cla»t  6  Bing.  440;  Drwry  t.  Mac- 
Mtmmm,  4  W.  B.  60,  S  BuT  ft  B.  612;  Jhii$ 
K'twardM,  4  W.  R.  303,  11  Ex.  775  ;  Co.  litt.  270ft; 
and  Piatt  on  Incases,  vol.  1,  j.p,  (iOl,  7S8. 

CniTTY,  J. — Thia  is  an  action  by  the  Kcclesiaatical 
Comuu9fiiouers  claiming  posses.iion  of  bindf<  at  Ealing, 
of  which  tho  Chancellor  of  the  Cathedral  Church  of  St. 
Paul,  London,  and  parson  of  the  parish  chnnh  of 
Eling  Qiow  Ealing),  in  the  oonnty  of  Middlesex,  was 
Misea  in  fee  sini]il<!  in  his  corporate  capacity.  Tho 
defendants  raise<i  the  Statute  of  Linntations  as  a 
defence  to  their  claim.  The  plaintiffs  said  that  th(^ir 
.'ij,'ht  to  recover  T>os8e«M*ion  first  ai^cruedin  1891.  The 
defendiuits,  on  the  other  hand,  said  that  the  plointifib' 
right  fint  aoenifld  in  1874.  and,  if  that  right  first 
*ocrae«l  in  1S7  I,  then  the  .Ntatute,  \vfii<  h  was  a 
twelve  years'  statute,  now  constituted  a  bur  to  the 
eclMtt.    If  the  dofendiints  are  right  ae  to  that,  the 
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statute  is  clearly  a  bar  to  the  plaintiifa'  action.  No 
queation  was  raised  before  ne  fit  argnnient  on  ecetion 

29  of  3  &  4  Will.  4,  c.  '27. 

The  facts  are  not  in  di.spiito.  Tlie  chancellor  in 
ISOo  grantied  a  fr(><>ho!d  lease  of   {intrr  ulin)  the 

f)remise8  sought  to  be  recoverc^i  for  three  livf>s,  the 
ast  of  which  dropjied  in  1874,  the  date  to  which  tint 
defendants'  argument  relates.  The  tenanti  in  1807 
sub-leased  part  of  the  property  for  a  term  of  ninety- 
nine  years,  determinable  on  the  dropping  of  the  three 
Uvcs,  for  which  tho  lease  of  1805  was  granted.  The 
vab-leaie  xeil  <mt  in  conseouence  in  1874.  In  1832 
there  wee  a  ■nender  by  ue  penMoe  entitled  to  the 
lease  of  1805  to  tiie  ohaueellor.  At  flie  same  lime, 
but,  m  was  usual,  by  an  inHtnnnont  dated  the  follow- 
ing day,  the  chancellor  granted  a  new  leiisc  for  three 
lives.  This  lease  was  consequently  a  freehold  lease. 
The  last  of  these  lives  dromMid  in  1891,  and  that  is 
the  date  from  which  the  plaintiffs  My  that  their  title 
acomed.  The  plaintiflVi,  who  take  the  title  of  the 
chancellor  under  3  ft  4  Yict,  c.  113,  have  received, 
since  his  n  versionary  title  accrued  to  them  in  1830, 
the  rent  reserved  on  tho  new  lease  of  1832  to  its 
termination  in  1891.  The  defendants  have,  however, 
•inoe  1874,  when  the  sub-lease  eqiiied,  been  in  aotual 
poesearion  of  the  land  comprised  in  the  snb^leaas 

without  paying  any  rent,  which  is  e^vtvalsnt  to 
wiying  without  havinjj  any  lawfiU  title. 

I  shall  first  mention  some  points  which  were 
refened  to  in  argument,  but  dropped.  It  was  said 
Aat  there  passed  by  the  lease  of  1832  only  an 
iiitrrrifr  (fTmini.  I  challenged  counsel  to  produce  any 
authority,  either  from  cnspK  or  text-books,  to  show 
that  that  pliraso  was  Hii]ilii  ;ibh'  to  the  case  of  a 
freehold,  and  no  authority  could  be  produood.  It  is 
plain  that  the  phrase  extends  only  to  the  interest 
which  a  termor  has  before  taking  poMsariion  hf  fons 
of  the  lease  which  has  been  ma^  to  him.  I  referred 
to  Litt.,  B.  4o9,  and  Coke's  commentary  thereon, 
particularly  27n;/,  where  he  point*  oat  the  diversity 
of  a  leaJM)  for  lifi  und  for  years  with  reference  to 
entiy  on  land.  I  oottld,  if  neoeasa^,  multiply 
authorities  on  this  point,  bnt  I  am  satisMd  that  the 
exi)rrsRion  is  never  used  with  reganl  to  a  freehold 
\vnsf.  The  object,  of  course,  was  to  show  that  no 
estiit  e  piussed  under  tho  now  lease  of  1882,  but  ft  men 
right  to  take  possession. 

"rhen  there  was  the  argument  about  Uvery  of  seisin. 
There  is  the  usual  indorsement  of  livery  on  the  lease 
of  1832.  Livery  of  seisin  was  required  at  that  time 
for  the  i>crfecting  of  a  lease  which  was  to  fake  effect 
at  common  law  and  not  in  virtue  of  tho  Statute  of 
Uses.  But  it  wa.-s  said  that  the  iadiMeaMiit  me 
iupscfoet,  and  therefore  void,  beoftose  it  was  not 
shown  tiiat  flie  ftm  tenant— that  is,  the  peieon  in 
possession  imder  the  sub-lease  of  1807 — had  assented 
to  the  livery  of  seisin  of  the  land,  and  Perkins' 
Profitable  Book,  s.  221,  was  cited  for  the  purpose 
of  supporting  that  proposition.  But,  the  deed 
being  more  tiian  tUrty  years  old.  I  am  of  opinion  that 
not  only  was  there,  as  is  shown  by  the  indorsement 
on  the  lease,  livery  of  seisin,  but  that  the  liverj'  was 
valid.  Tlie  princiidc  itnuia  j'ri'  •miin  utur  riff'  a'Ja 
applies  to  such  a  matter,  and  I  think  that  the  tenant 
under  the  sub-lease  must  betaken  to  have  a.ss«'nted  to 
livenr  of  seisin,  if  his  assent  was  required  (about 
which  there  may  be  a  question,  having  regard  to  the 
stutute  of  Geo.  2).  This  point  was  raised  also  for  the 
pui^iose  of  showing  that  no  estate  passed  by  the  new 
lease  of  1832. 

Now  I  refer  to  the  6th  seotion,  which  is  the 
imjtortant  section  of  4  Geo.  2,  c.  28<  In  my 
o[iiiiion  it  will  bo  seen  from  that  enaolSMBt  that 
entry  on  the  land  for  the  purpose  of  psvfBOting  the 
new  lease  as  aiprinst  those  who  held  under  the  snb- 
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U>a8U  was  justitieii.  T\u^  Hection  ho^ma  witii  the 
following  iKMunble,  showing  tho  inoonvenienoes 
which  were  propoicd  to  be  noiedied : — "  And  whoceu 
many  persons  bold  considerable  estates  by  leases  for 

lives  or  years,  and  leiiso  out  tho  same  in  parcels  to 
Bevoral  under-teuauts ;  and  whereas  many  of  those 
leases  cannot  by  law  be  renewed  without  a  surrender 
of  all  the  under-leases  derived  out  of  the  same,  so  that 
it  is  in  the  power  of  any  sndi  nnder^tensnts  to 

firevpiit  or  delay  the  renowinff  of  the  prim  i|vil  lease, 
»y  refiisiuf^  to  HnrniiidtT  their  under-lejiscs,  notwith- 
standiiif^  they  havo  covcuantod  so  to  do,  to  tho  gri':it 
prejudice  of  th(>ir  inmiodiato  landlords  tho  first 
Mssees  :  for  prcvnntinfr  such  inooOTenienoes,  and  for 
aaUng  the  renewal  of  leases  more  easy  for  the  future, 
be  it  enacted."  Tho  enactment  divides  itself  into 
three  ]iurts  :  the  first  r<  luting'  tr.  the  validity  of  tho 
new  h  iise,  the  second  to  the  relation  V)et  woen  the  sub- 
tenant and  tlio  new  lessee,  and  the  third  to  the  lights 
of  the  chief  landlord  as  against  the  sub-lessee. 

Hie  first  part  of  tiie  ssotion  runs  as  fellows : — *'  In 
ca«e  atiy  lease  shall  be  duly  surrendered  in  order  to  be 
renewed,  and  a  new  lea«o  made  and  executed  by  the 
chief  landlord  or  landlords,  the  same  now  lease  shall 
without  a  surrender  of  all  or  any  the  under-leases  bo  as 
good  and  valid  to  all  intents  and  purposes  as  if  all 
the  under-leases  derived  thereout  had  been  likowise 
surrendered  at  or  before  the  takin;^  of  such  new  loaHe." 
— That  enactment  does  this,  where  a  now  letwse  is  i  .tlu  i - 
wise  duly  made  and  executed,  it  is  made  valid  to  ul  1 
intlBts  and  ])uri)oses  as  if  any  under-lease  had  l>oeii 
■nRendered.  Consequently,  paosiiig  then  lor  a 
moment,  the  lease  of  1832  was  a  valid  lease,  and  a 
lease  which,  by  pissiii<^  an  r  stite  to  the  new  IcBsees, 
prevented  the  grantor  of  tho  lease  from  seekiDg  to 
recover  the  land  until  tiwt  ksM  eupjiod  Of  Was 
otherwise  determined. 

The  second  part  of  the  esotion  eoaots  as  followB : — 
"  All  and  every  person  and  j)ers<inHi!i  whom  any  estate 
for  life  or  lives  or  for  years  sliall  from  tiiuu  to  time  Ixi 
vested  by  virtue  of  such  new  lease,  and  his,  her,  and 
their  executors  and  adniitiistrators,  shall  be  entitled  to 
tberentSi  oovenants,  und  duties,  and  have  like  remedy 
for  reenvery  thereof,  and  the  under-lessees  shall  hold 
and  t'ujuy  the  messua^s,  lands,  and  tenements,  in  the 
respeetive  tiiider-lea-ifs  c )ni] irised,  as  if  the  orif^iual 
lenses,  out  of  whicli  the  resjMjctivo  uiuler-hnises  are 
derived,  had  Keen  still  kept  on  foot  and  continued." 

By  tho  law  as  it  stood  in  1731.  when  the  Act  was 
passed,  the  effect  of  the  surrender  of  the  old  lease 
would  have  Im-ou,  l)y  itself  witliout  the  statute,  to 
have  left  the  under-lessees  witliout  any  reversion  ex- 
I>ectunt  on  the  detenuination  of  the  uuder-le;ise,  and 
tlio  uuder-lessees  would  therefore  have  enjoyed  the 
t)roi>erty  without  paying  the  rent  rsserved  or  j^r- 
fonniiig  aiiT  covenants  or  observing  any  conditions 
until  the  end  of  their  then  current  term.  To  remedy 
tliis  the  Lef;islature  has  in  'sul  Mlauco  made  a  new 
lease  ojKjrate  as  tin;  reversion  on  an  under-lease, 
carrying  with  it,  to  the  lessee  under  the  u(;w  lease, 
the  ligUt  to  insist  on  the  payment  of  rent  and  the 
other  advantagie  winch  the  old  reversioner^tbat  is. 

the  lesset^  entitled  to  the  old  lejise  — had  as  against 
tho  under-less<s'.  In  subst.-»nc<'  it  makes  the  new 
lease  the  reversion  immetliiilely  expectant  on  the 
termiuatiou  of  the  sub-lease,  and  then  again  it  gives 
corresponding  rights  to  sub-lessees  ns  against  the  new 
lessees ;  and  it  constitutes  in  this  way  the  due 
relation  of  landlord  aiitl  tenant  between  theso  parties. 
That  euactnieut  protects  for  all  puriioses  the  otate  of 
sub-lessees,  but  does  not  detil  with  the  case  of  a 
tn^Msser  in  possession  of  the  ptt>|wi'ly  after  the 
enpuatioa  of  the  snbrleue. 

Xhe  tfaiid  part  cbmIb  m  ioiiow«  The  chief 
landlord  and  landlords  shall  have  and  be  antHled 


to  such  and  the  S4ime  remedy,  by  distress  or  entry 
in  and  upon  the  messuages,  laiidii  tenements,  sM 
heraditanents  ooomicised  in  en^  moh  nndwr  liwwt 
fbr  ihe  miti  atm  dntlM  resemsd  by  snch  nev 

lease,  so  fir  as  the  same  exceed  not  the  rents 
and  duties  resorvod  in  tlio  lejwo  out  of  which  such 
under-lease  was  derived,  as  they  would  have  had  in 
case  such  former  lease  had  boon  still  oontinuod,  or  ss 
they  would  have  had  in  oaso  the  rsspeotive  uader- 
leasen  liad  been  renewed  undr>r  such  new  prineipid 
leiise,  any  law,  custom,  or  usage  to  the  contrary 
liereof  notwithstanding." 

The  chief  landlord,  after  the  grant  of  a  new  lease, 
could  notbgrany  proceeding  have  recovered  as  agsinsl 
a  sublessee  eaoent  in  oonfonnily^with  this  snaol- 
ment,  wbiob  in  snmtanoe  puts  bun  m  ^e  nme  poa- 
tion  in  reg^ard  to  an  under-lessee  as  if  tho  now  leji.>e 
had  not  boon  grantee}.  Bub-lessees  are  again  pm- 
tected,  because  there  is  no  greater  burden  impoaod 
upon  them  by  virtue  of  the  new  lease  than  was  im- 
posed upon  them  by  virtoe  of  tiw  sob-leaw  fhat  wm 
subsisting. 

I  now  come  to  what  is  ohv-iau.sly  .a  uriticjil  p<iint  ia 
tliis  case.  I  asked.  Was  the  lease  of  1S32  a  valid 
lease  Y  Tho  Act  says  that  it  was,  ami  tho  extent  of 
its  operation  is  shown  by  the  other  jmrts  of  the  sec- 
tion which  I  read.  The  result  is  that  the  chancsUer 
made  a  lease  binding  on  him,  and  there  passed  nnder 
the  lease  a  freehold  estati-.  Tho  chancellor  had  not 
at  any  time,  until  tho  droi)piiig  of  the  lives  in  the 
new  lease,  any  right  of  entry  or  to  recover  possestioo. 
If  there  had  been  breaches  of  oovenant  the  ^aestian 
would  have  boon  dilRuent,  but  I  am  la3ring  anle  new 
any  such  question.  That  Ixnug  so,  I  carmot  follow  the 
argument  that  he  or  his  successors  oould  have  brought 
an  action  to  recover  it  in  1874.  Unquestionably 
those  who  took  under  tho  new  lease  could  have ;  bat, 
if  I  am  right  on  this  point  of  the  validity  of  the  new 
lease  as  against  tho  chancellor,  he  c«)uld  not  have 
brought  tlio  action,  nor  could  tho  Kculosiastiual  C!oin- 
niissioners  as  claiming  through  him.  It  was  sai'l 
that  this  construction  would  open  a  way  to  prevent- 
ing the  oi)enitiou  of  the  Statute'  of  Lunitalaons  ly 
giauta  of  reversionaiy  leases.  That  is  an  error.  MHbst 
I  am  dealing  with  here  is  only  a  imrticular  caseivUek 
falls  under  this  slut ut-*.'  of  Goo.  2. 

The  d*;feudantt>'  ctmnwd  relie<l  on  the  sjieech  of 
Lord  Selbomo  in  Eo  lcsiasticul  Ci/mmitsioiicru  v.  ^wrr. 
There  the  statute  of  Geo.  2  had  no  value.  There  wm 
not  at  the  time  of  the  grant  of  any  of  tihe  new  lessH 
any  sub-lease  existing.  The  part  wlu-re  Ixinl  S*?!- 
bome  deals  with  the  operation  in  law  of  a  surrender 
and  new  lease,  2!'  W.  1;.,  at  j).  161,  o  Aj)p.  Cas.,  at  |>. 
742,  was  particularly  relied  on.  There  his  lordship, 
expressing  his  dissent  from  the  argument  foosded  on 
the  case  of  Con»m  Chritti  College  v.  Rogen^  WM  ei 
opinion  that,  where  there  was  a  surrender  ud  a  osv 
lease,  in  contem}>latinn  of  law  a  ninnient  of  tins 
intervened  between  the  surrondor  in  an  ordinary  CSSS 
and  the  grant  of  the  lease,  in  which  there  was  a 
of  possession  in  the  lessor,  so  that  in  a  simple  csib 
the  new  lease  was  granted  by  virtue  of  an  estate  b 
]>nss(>ssi(in .  "  I  cannot  aswnt,"  said  his  lordship,  "  to 
the  arj^'uiiieiit  .  .  .  that  the  efFeut  of  a  renewal 
cont^'nijMtranertus  with  a  surivnder  is  to  )>reveut  the 
accruer  of  a  right  of  action  to  the  lessor  by  the  sur- 
render of  the  former  leaee  agiinst  a  diaariaor  or  tres- 
passer." Lord  Selbome  was  not,  therefore,  donhiig 
with  the  case  that  T  have,  of  a  valid  sub-lease  exist- 
in^'  at  the  time  when  the  new  lease  of  \'^i'2  w«* 
granted,  carrying  with  it  the  right  to  jiossession, 
which  was,  in  fact,  actually  enjoyed  by  the  i)ersoDS 
entitled  to  the  sub-lease.  He  is  speaking  of  tree* 
ptMseta,  and  it  in  tfato  cmo  than  had  bean  inmatmm 
m  poiNHion  at  the  tfana  of  tba  gnut  of  1m  M« 
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lean,  Lord  Helbomo's  observations  would  havo  ap- 
pli^i  But  tb^  do  not  s^ply  to  a  case  turnine  on  tno 
iUht»  at  4  (no.  2.  Ta»  statute  would  Eats  no 


opcntioD  vlittv  fbore  were  tresixisaeni  iu  pomMkm. 
In  the  CMP  of  Errhsiastiral  ('ommissiunira  v.  liotcr^ 
Rowe'»  predectissor  iu  title  was  in  iMjsseasion  at  the 
jme  when  the  earliest  of  the  ruueweil  li-ases  was 
ptattd,  without  having  any  ri^ht  to  the  land.  One 
«  fhe  grawids  on  which  the  jodgmeni  in  that  cam 
w«iit  WM  that  the  purchaaer  from  the  ropreeentativos 
of  the  first  wronfrfm  T>oR8es!K)r  acquirrd  no  title.  She 
iiii  jn-isst-ssiun.  but  sno  never  hfwl  luiy  title. 

It  apiitare  to  mo  that  the  defenoants'  contention 
i^ot  prevail  here,  my  principal  ground  being  that 
the  leu«  of  1832  WM  IDM«  TMid  to  all  intents  and 
parposes  by  the  itebnte  4  Qeo.  2,  c.  28,  being  other- 
wise a  pood  lease  as  between  the  i«irtit«  to  it.  An 
«»te  therefore  puHsed  by  it,  and  the  Ecclesiastioal 
Conuuiasioners  could  not,  in  derogation  of  the  estAte 
vhidi  had  thiw  beea  lawfully  granted,  have  hronght 
as  mAm  to  noover  the  pto^rty  in  1874,  tacA  they 
are  now  entitled  to  reooTer  posseeriom. 

Lmtt,  Q.C.,  adnd  thrt  the  judguunt  night  be 
vithoot  ooets. 

GillTTT,  J. — I  muMt  give  am  pkintiib  tiieir  ooets  in 
a  Hlion  of  this  kind,  a  pure  common  law  action 
toiMOver  poeaceaion,  if  they  aak  for  thom. 

Judgment /or  thuftoM^ 

Solidton  lor  the  plemlift,  JMi^-ITMito.  MOtet. 

Sofidtn  for  the  defendants,  Chariet  SmAridge  <L- 


Chaa.  Div.  )  m 
North,  J.  J  ««r.W. 

In  re  OoLOHmw  TRAiiWAta  Oo.  (a.) 

Tramwajft  company —  Wiuiliii'i  n/i  (\)sU  <•/  Uiinidtitiir 
—Pnrliamrniari/  thpi'^itt  'J'rninu'niff  .hrl,  1870,  «. 
Vl—IU^ird  ./  rn,<!-  IMrt,  18.S4.  r.  28— AWtil- 
mtniary  I/cfositit  awl  Bonds  Act,  1H!(2. 

fiummons  by  Hit  liijuiiiattT  c/  a  iranwuij  cnmjiani/, 
'  •'iiVA  fitul  bfrn  ordered  to  be  wvund  up, /or  the  cvels  u/ 
Tnanirtf  and  /or  hi*  own  cobU  and  remuReraiion  out 
"fitfotiU  tn  eovtri  fo  the  ertdU  o/"  the  aumfony.  The 
•uteU  (/  the  cmninnij  being  intuffident  1o  jnjf  tt$  debts 
Hid  Uif.  cofU  o/  the  li'inidation, 

H'ld,  that  i/if  ri«i(j»  ijf  the  Treaauri/  !»■  jun'd,  Imt 
Uutt  th€  court  had  no  juritdidion  to  order  ^yiaeni  of 
tit  liquidator'$  jftntnil  eoifi  or  <^  kit  rmmmruHon  out 

if  deposits. 
Adioumed  summons. 

TUl  company  was  empoweri^d  to  construct  tram- 
vagstnidar  two  pronnoDal  orden  of  the  Board  of 
TMe  which  were  oonflrmed     the  Aamways  Orders 

0  nfimmtion  Act,  1HS4  (Xo.  4). 

In  itccordance  with  the  Tramways  Act,  IH7(),  g.  12, 
»Jid  the  ruloii  of  the  Board  of  Tnjile  miulo  under  that 
Act,  two  deposits  were  jtaid  into  court  on  behalf  of 
the  eompany.  The  cumpany'H  works  not  being 
completed  within  the  time  hxinI  by  the  orders  and  it« 
undertaking  beiiijj  ahniidoiu'd,  a  winding-up  onler 
MM  made  on  tliw  Ttli  ui  Se|iteiii1)er,  i  ss".  Th(«  assets 
of  the  coujriHuy  wen-  iusullicient  to  pay  ita  debtn  ;iiid 
ihf  conta  uf  the  liquidation.  Kule  28  of  the  Boanl  <it 
liade  Kolee,  1884,  providee  that  if  a  eoiiipaiij  doe^^ 
oot  oompleie  ita  tnmwaj  within  the  time  fixed,  the 

{«.)  Report^  by  C.  F.  Dc^ican,  Usq..  Baxrister-at- 


dopoHit  fund  shall  thereafter  be  applied  iu  compensat- 
ing road  andunitios  for  w^wwM  incurred  in  removing 
nuh  txamwagp;  ahoold  no  oompeoMtion  have  beea 
made,  an(ldiB&  be  diitiflmted  as  the  oonrt  nuqr  think 

fit;  and  if  no  compensation  shall  bo  payable,  or  if 
a  i)ortion  of  the  aojxwit  shall  have  been  laiid  in 
satuf action  of  such  couip<!iisatioii,  then  the  deposit  or 
the  reaidae  of  it  ahall  either  be  forfeited  to  the 
Orown,  or  in  the  dieorelioa  of  the  court,  if  the 
pronuitorM  iirc  a  comjMiny  and  the  company  is 
msolveut,  and  has  beeu  ordered  to  be  wound  up, 
shall  bo  wholly  or  in  part  paid  to  the  liquidator  of 
the  company,  or  be  otherwise  applied  as  vax\,  of  the 
assets  of  the  oompany  inr  the  ;bnMfit  <rf  the  oreditorg 
thereof. 

These  reflations  are  the  aame  as  thcee  oontained  in 

the  Parliaiiient4ir>'  Bonds  and  Di^positn  Ait,  1892. 
Part  of  the  deposit  funds  ha<l  beeu  paid  to  u  rood 
authority  bgr  an  ofdar  of  the  court. 

This  was  a  summons  by  tlie  liquidator  of  the 
com])iuiy,  asking  that  (1)  that  the  tuced  OOSti  of  the 
Solicitor  to  the  Treasury  might  1m'  juiid  out  of  the 
deiK>sit  funds  in  court ;  (U)  that  the  taxed  wjstis, 
charges  and  expenses  properly  incurretl  by  him  iu 
the  uqnidation  and  his  remuneration  might  bo  paid 
out  of  tiie  Mid  funds  after  flnt  applying  the  aawts  of 
the  company  for  these  purposes  so  far  as  thfpr 
mif^lit  extend ;  and  that  the  residue  of  the  said 
fund  iniglit  be  ajii>ortioiie<l  iituongst  the  nientoriOtte 
creditors  mentioned  in  the  chief  clerk's  ceiiificate. 

Cmzihs- Hardy,  Q.C,  and  T.  L.  WUkimnn,  for  the 
liquidator,  referred  to  In  re  Brad/urd  Tra}iiwuy»  Ok, 
26  W.  B.  88.  4  Ch.  D.  18,  and  ia  re  Loumk/t  Tram- 
way*  Co.,  25  W.  R.  525,  6  Oh.  D.  484. 


Inyle  Ji»j<  v,  for  the  Treasury,  only  i 

H.  Uall,  Q.C,  and  Euttaoe  SmUht  for  tin  ereditora  * 
of  Um  company. 

NoKlH,  J.  —The  res|)onileiits  are  right.  'Tii  this 
case  the  i:l.iims  of  the  creditors  against  the  ctjmpany 
are  greati  r  thiui  its  assets,  and  the  cre^lilors  would 
go  unpaid  but  for  the  fact  that  the  deposits  in^vourt 
are  now  aTidlaUe  for  the  purjoses  ivfei'ied  to  xn  the 
l!n;inl  of  TriLile  Kule  and  in  the  Parliamentary 
D«>posit*i  iuid  Itondsi  Act,  1N'.»2.  An  inquir>'  has  lieen 
directed  against  the  licjuidator  hh  to  whut  deht« 
ought  to  be  paid  out  uf  these  deposits,  and  it  has 
been  found  Uiat  tliere  are  meritorious  creditors  who 
ought  to  bo  paid  out  of  them,  and  they  are  sufficient 
for  that  puqKJse,  but  ore  not  also  sufficient  to  cover 
the  liiiuidator's  costs  and  his  remuneration.  Now.  it 
hiM  Ik'cu  conceded  that  the  liquidator  is  entitlo<i  to 
the  ])&rticidar  costs  incurred  by  him  in  ascertaining 
who  the  meritorious  aeditora  are^  and  it  is,  therefore, 
not  necessary  for  me  to  deade  that ;  bat  (he  liqnida- 
tor  asks  for  more,  ho  asks  for  his  general  costs  and 
for  his  remuneration.  If  these  dtfjKj.sit  funds  had 
been  part  of  the  general  &nst:tn  of  the  company  he 
would  have  had  a  lien  on  them ;  but  they  are  not, 
they  are  only  made  assets  for  a  special  purpose,  and 
formerly  would  havo  been  forfeited  to  the  Crown, 
but  that  is  not  so  now.  [His  lordship  then  read  the 
Board  of  Tnide  Rule  above  set  out.  iu»<l  coiitinueil : — ] 
Those  final  words,  '*for  the  benefit  of  the  creditors 
thereof,**  oinnot  be  overiookod,  they  are  very  tm- 
portant.  No  one  can  take  under  thein  unices  he  oaa 
bo  called  a  creditor,  and  I  do  not  see  how  a 
lii(uidutor  «in  in  any  sense  Ix)  called  a  cnnlitor  of  a 
comjMUiy,  his  claim  only  aiises  after  the  windiug-up 
order  has  been  made.  In  my  opinion,  therefore,  I 
have  no  juiisdicUon  to  direct  the  money  to  go  except 
for  the  mmAI  oI  eradiloia  erf  the  company,  and  I 
cannot,  thereftare,  give  tha  liqaidator  hi*  ooite  or  hii 
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reunuu-ration.  Tlio  costs  of  tho  Titsasury  and  the 
piirticular  costs  of  thu  linuiilat<ir  iii  nlcreiiLO  to  tlu- 

£roc«e<ling8  for  the  applicatiou  of  the  tle{K>Hit8  must 
9  paid  out  of  the  depcwts,  and  the  rusiduo  must  be 
apportioned  amoagat  tbe  mflritoiioiu  craditon  of  the 
company.  Tin  «MW  of  /»  re  ImmMi  Tramwat/t 
Co.  does  not  Umeb  the  point  whidi  i  hava  had  to 
decide. 

8olioiton,^fjk<ii«DiidlZ)r«iMr;  UartACtu;  Rikkard 


/»  re  South  TfAMnmraK  Railway  abd  FntB 

Act,  1891. 

Ex  parte  ClIAMBEllS.  (m.) 

Raittoatf  cumvany — Parliamentary  depont — Abamlon- 
ment  u/  undfriaking — Iteltaae  of  ilrjHHnt—JuriadirtioH 
—Fttrliataeiitary  DepotiUaud  JlmuU  AH,  1892,  ».  1. 

Summnits  by  the  persom  who  had  iiuuh  a  jMirliu- 
meniary  dvjMtnl  on  hehal/  of  a  railtray  comjHtnii  for  a 
tntxi'fir  of  th'  iLj'i>si(.  T)if  rfiinj>ti)n/  Jmil  n>'iiiin<l  no 
laud  (iii'l  ntisol  nu  rtijntul,  Tlirir  jH'Wers  oj  compuUury 
purclniM  luul  cijitred.  They  had  jxigaed  a  rrgolutimi  to 
abaudoH  the  widertakitigt  The  time  limited  bu  their 
Acte  for  the  completion  of  the  tmderiaking  had  dm  thne 
fean  to  run. 

Held,  that,  ntulrr  the  ParUnmnttary  Ifepotit*  and 
l{imdn  Art,  IS9'2,  «.  1,  t'f  furf  Ii>i'l  no  /iirmlirtion  (o 
trrdcr  a  trunsff  r  of  the  depotit  fuiul  until  the  time  limitetl 
for  Me  comptrfion  ofGi»  umdiiakbtg  had  arrived, 

Adjounitd  stimmonB. 
,  The  South  Humpshira  Railway  aud  Pier  Co.,  under 
certain  Actu  of  Parliament,  obtainod  powers  to  con- 
■iroot  a  railway,  &a,  in  Hampahiw*  Under  these 
Aoto  a  ram  of  £7,488  was  deporited  with  Che  Pay- 
master-General to  secuni  tlir  foiii]t]<  f  ion  <<{  thr  uudiT- 
taUog.  This  sum,  aftt-r  jirovidiiig  for  (Iih  cnmiH'iisa- 
tion  of  landownfrx,  was  to  be  fi>rfi"it»il  t<>  Iwr 
Majesty  if  the  uudertuking  was  not  completed  within 
a  iniMmed  time. 

The  laid  undertaking  not  bdng  carried  out.  thi' 
South  Hampabiro  Railway  and  Pier  Act,  1K91, 
ext«>ndrd  the  time  liniit<'<l  fi>r  tlic  rom plrti' iii  i )f  tin' 
works  to  1895,  and  also  by  soction  M  made  jirovisions 
for  the  rdeastf  of  ihv  deposit  fund.  T)io  public  Act 
of  1802  entiUed  the  Parliamentary  Oepoeits  and 
Bonds  Aet,  1892. 1. 1,  rab-ieetaoiui  1,  9,  and  9,  com- 
plrtfly  cover  section  H  of  the  railway  ftOiiipMiy*t 
pnviiU'  Act.  aixl  provides  as  follows  : — 

Section  1,  nub-section  1. — "  ^V'here  in  pursna&oe  of 
any  general  or  special  Act  of  Parliament  .  .  . 
money*  or  aecurities  have  been  deposited  with  .  .  . 
the  Eayma.ster-Ovneral  to  secure  the  oomnletion  by 
any  company  of  any  undertaking  authorised  hy  Flar- 
lianunt  .  .  .  :ind  the  undertAlciug  lias  not  been 
completed  witiiin  the  time  limited  in  that  behalf,  the 
High  Court  may,  notwithstanding  anything  in  any 
•turn,  general  or  speoisl  Act.  order  that  the  moneys  or 
seoontieB  ...  or  any  part  thereof,  be  applied 
towards  compensating  any  landowners  .  .  .  whose 
property  has  been  interfered  with  ...  by  the 
commencement,  oooatnwtioD,  OT  atwidonment  of  the 
undertaking.   .  . 

Sub-Monon  2.—"  Subject  to  payment  of  any  sondi 
oompenaation.  and  notwithstanding  any  pnivinoo  as 
tolorftiture  to  Uie  Crown,  the  High  Cmui  may.  if  u 
leosiver  baa  been  appointed  ...  or  the  vnder- 

(o.)  Baported  bj  0.  F.  Dvscax,  Euq.,  Batxiatar^at- 

Law. 


taking  hiia  bwn  ubandoned,  order  thiit  the  di'i>o«l 
fund    ...    bo  |»jiid  t<j  the  receiver.    .    .  ." 

Sub-section  3. — "  Subject  to  such  a]>ph«ition  as 
aforesaid,  the  High  Court  may,  after  such  public 
notice  as  to  the  court  seems  raeaonable,  order  thst 
the  deposit  fund  «  .  .  be  peid  ...  to  the 
d«!posit<jrs." 

The  compiuiy  liad  acquired  no  laud,  had  given  nu 
notice  for  toat  i»uq»08e,  and  had  raise<l  no  capital. 
Tho  time  limitoa  by  their  special  Acts  for  the  ooui- 
pulsory  purchase  of  land  haa  expired.  Tbe  oomps^ 
had  passed  a  resolution  that  tne  necessary  steps  M 
taken  to  abandon  tho  undertjiking  and  obtain  the  ' 
retransfer  of  the  fund  dejKJsiteil. 

This  was  an  appliaition  by  Mtifvsrs.  C.  &  W. 
Chambers  that  the  fund  deposited  now  stumliiiK  t'> 
thecvaditof  enparU  a  ft  W.  Gbamben  on  behalf  of 
the  SoaOt  HmimaUr*  Baflwny  end  Iter  Ck>.  Bugfatte 
transferred  to  the  said  C.  Chamban. 

/>.  Fitztjinild,  for  tho  sommons. — The  under- 
taking has  been  abandoned.     It  is  now  out  of  the 

company's  ftower  to  conijilot*'  tho  W'  irks.    Tin' conrt 
can,  thorefoif,  nnlrr  the  retiini  of  the  ilcj">Hif  iniA. 

Bruutnfield,  for  the  company,  supported  the  applica- 
tion. 

NoRTTT,  J. — T  do  not  see  that  1  have  jiirisdi(  tion  in 
this  cfl.se.    This  company  would,  ai><!f>rding  to  tlio  old 
law,  b;ive  forfoite<l  the  money  dep  )site<i  unless  it 
avoided  doing  so  by  obtaining  an  .\ct  of  Parliament 
called  an  Act  of  Abandonment.    C'ertain  relsTstkiM 
haTe  been  made  in  the  law,  and  changea  bars  bSM 
made  in  the  company  in  this  respect,  but  I  need  net 
go  into  them,  f<ir  tlie  jmblic  Act  of  1892  goes  qtrils 
a.s  far  as  the  com^Miny's  private  Act.    [His  lonfth^ 
then  read  the  Parbamentary  Deposits  and  Bonds  Act, 
l'S92,  s.  1,  and  continued : — ^3   Now  the  time  gifeate 
the  company  for  oomptetion  of  Iheir  wofha  ooss  not 
expire  until  ISO,"),  that  is  to  say,  there  avetiiroeyean 
yet  in  run,  and  tliere  is  notliing  to  indicate  that  the 
undertaking  cumIiI  not  1m>  o<  implet»Hl  within  that  tim*', 
although  it  is  probaVily  correct  that  the  oompaoy 
could  not  complete  it  under  tlieir  existing  powen. 
Bat|  still,  I  do  not  oonaider  that  the  oomt  baa  joiis* 
diction  where  the  time  Unritod  for  IAm  oomplefacm  of 

the  xindertaking  has  not  cxjiired.  It  is  said  it 
slnuige  if  tho  lyf'gislatiirc  lia.s  said  you  must  wait, 
and  the  deposit-money  must  bo  tied  up.  But  the 
only  question  I  have  to  decide  is,  Have  I  junsdic- 
tion  }*  And  I  am  of  opinion  that  tibe  power  given  by 
the  Act  to  the  court  cannot  be  OMWiieed  nntH  tin 
tame  limited  has  arrived. 

Sdidtoca,  jFVnslartl  Go, 


Oct  25. 


Chan.  Div.  I 
North,  J.  / 

/i»  re  FsBKiws  (Decsasxd). 

PBRKDre  V.  BAOOV.  (o.) 

Will  ^f  'umtriict ion — Powi  r  of  apjtointmeni  ejcrrrind 
»ulqect  to  condition — Erceee  of  power — Fraud  on  pumr 

A  testator  devited  retil  '■<f,i(>'  <,i,  trust  for  sale  and  am- 
vereioHt  omi  directed  a  third  of  the  jtmceeds  of  the  eak  to 
beheldontnui  for  each  of  hit  dauyhtera  for  her  lift, 

and  iiflrr  hrr  diitth  in  trn^t  for  surh  of  h  r  rhlhlrm '-r 
th'  ir  in.oic  Imru  ill  lift  lifttim'  <i?  «/<»•  should  Oy  irill  <>r 
drid  opfHjiiit,  and,  failiny  liny  fitrh  ajifivinttntnt,  in  tntf't 

(o.)  Baported  by  Q.  B.  M.  CoOBB,  Eaq., 

Law. 
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/ir«B  Im*  thiUren  in  9puU  $hare$,  A  gmmU  hctehpot 
dam  fiJkfwed.    The  tedakrr  then  direeied  two  other 

fuMUfvlt  hrlfl  hi/  hiH  triiftei.^  im  thr  samf  trusts.  One  of 
tktU*iaU<rs  daii'j/itrrd  by  will  (i/'jiniitnl  iMirt  of  the  truat 
•ni^Hiifi  (i)  L'r  tii'ii  $ojtS  OH  cvuilitimi  that  thtij  sfmiild  rrnifjii 
d  bmfii  accruing  to  them  under  tfnir  futfur'a  will 
(tnkmy  the  remcltidfy  e»taU  of  the  tistatrU,  which 
mi  given  to  a  ttnmger,  would  be  enhryed),  and,  /ailing 
that  cvmpliance  with  thit  condition,  the  Uttatrix 
Offoinled  the  futul  (<'  /i-r  dav'jJilrr". 

Hdd,  that  the  apitointmcnl  loaa  a  fraud  on  the  jwwe.r, 
tadAttthe  g/uire  mutt  tjo  as  if  unappointed. 

Uimnifir  v.  Aksandsr,  2  Km.  mh.  640,  dueuaud. 

BtUdio,  that  the  Uriatm't  intention  wot  not  io  ertate 

Unt/"i<rh,  hut  (inrfnnd,  <i><d  tli'it,  thi  rtftiri\  fhcrr  WtU 
frntyeumd  hi-ti  h],ot  claute  applying  to  the  whole  thare  of 
tkf  iutte  of  tesUxttir't  daugkkr  in  me  mmiqiii  neeruiiig  to 

thrm  nndtr  hit  voill. 

Bj  his  will,  dated  the  6th  of  December,  1861, 
Henry  Perkins  devised  his  freehold  hereditaments  at 
Iliuwiirtli.  Fi'lthutu,  in  the  county  of  MiJdli'sux,  to 
the  ust-  of  his  son  Algernon  Parkins  for  life,  with 
dirm  limitations  over  iu  fovour  of  his  issue,  and  in 
tiie  event  of  the  liilure  <rf  moh  ianas  (whioh  event 
ousufied)  to  the  me  of  Us  truBtow  on  tnwt  for  wtlo 
and  investiiunt.     And  ho  directed  his  trustees  to 
"stand  i«.>s.sts«ed  of  and  iuttsrested  in  one-third  part 
of  the  siiid  last-mentioned  trust  moneys  upon  trust " 
"  that  they  shall  and  do  pay  the  annual  inoome 
thereof  unto  my  daughter  Sophia  Paley,  the  wile  of 
Thomaa  Paley.  Ksq..  for  her  solo  and  seiianite  use," 
and  ttfU'r  the  dt  ath  of  the  aiiid  Sophia  Paliy  testator 
declared  that  his  truj^tees  nhuaM  "  stand  and  be  pos- 
wiaed  of  and  inteteeted  in  the  said  one-third  part  of 
the  aid  tnnt  aaneys  in  trust  for  all  and  evury  or 
■dk  one  or  mare  exdusiTely  of  the  others  or  other 
of  the  diUdren  or  more  remote  issue  of  the  said  Hophia 
Paley  (such  issue  to  be  lx)niin  her  lifctiiuc)  us  thr  srtid 
Sophia  Paley  shall  by  will  or  <lred  api«)int,  and  in 
default  c  f  such  apjiointuient,  and  in  ho  far  as  no  such 
appointment  ahaU  eztoid,  in  tnut  for  all  and  every 
ttediildreii  and  diild  of  <3ie  nrid  Softhia  Pftley  who, 
•h"thtT  in  her  lifetinie  or  after  her  deeea.Me,  being  sons 
or  a  son  shall  attiun  tlie  ajUfe  of  twenty-one  years,  or 
bein^  dau^hU'rs  attain  that  age  or  marry  under  it, 
uod  if  there  be  but  one  such  child  the  whole  to  be  iu 
trust  for  auch  one  child."   Testator  then  dochu^ 
that  another  equal  one-third  |M>rtiou  of  the  said  tniitt 
mooeya  should  be  held  on  the  same  trusts  for  another 
daughter,  Seliua  Scriven,  and  her  issue,  and  con- 
tinued :  "  And  as  to  the  remaining  one-third  part  of 
(be  said  tnist  mone^  upon  such  or  the  like  tmirta,  and 
with,  under,  or  anbjeot  to  luch  or  the  like  powers  and 
proviaiona,  in  all  respects  in  fiairottr  of  or  relating  to 
niy  daughter  Matilda,  the  wife  of  Edward  Bup;ot,  her 
(-iuldren  or  child  or  more  remote  issue,  and  with  such 
r'-strictions  or  qualifications  din-ing  tho  lifetitue  of  the 
viid  Matilda  ]ia«>t  aa  are  hereinbefore  deolared  in 
favour  of,  or  for  tne  benefit  of,  or  relating  to  the  aaid 
buphia  Paley,  and  her  child  or  children  or  more 
remote  issue,  of  or  concerning  the  one  tnjual  third 
part,    the    tni-its    whtTi^jf    nm    tirntly  hereinbefore 
declared  of  the  said  trust  moneyH,  and  the  annual 
income  thereof,  in  tiie  Mine  manner  in  all  resptiets 
if  the  aame  truats,  powera,  and  provisions  had  been 
here  repented,  with  the  substitution  of  the  name  of 
•he  said  Matilda  Uagut  for  that  of  tlit;  said  Bophia 
I'alcy."    The  uitual  hotchpot  clause  followed  in  refer- 
ence to  the  shares  of  the  said  Sophia  Paley,  Seliua 
tkriven,  Matihla  Bagot,  and  their  Mpeottve  laiue  in 
the  aaid  troflt  mooeya.   The  teatator  tnen  bequeathed  I 
a  sum  of  money  designaffni  in  his  will  as  the  "  note 
account"  "with,  under,  and  subject  to  the  aame 
powm,  pffoviaioiu,  and  deolamtiotia"  m  he  had 


declared  concerning  the  dear  prooeeds  to  arise  from 
the  aale  of  his  aaid  hereditaments  at  Hanworth  in  Che 

event  of  the  failure  of  issue  of  his  said  son.  The  testa- 
tor also  appouited  that  a  fund  known  as  the  Itaudall 
Fund,  over  whicli  lie  had  a  power  of  apiiointment 
after  the  death  of  one  Elizabeth  Kandall,  should  on 
tho  happening  of  that  event  be  transferred  to  hit 
trusteos  to  be  hehl  tar  them  on  the  aame  truata. 

The  testator,  H.  raAina,  died  on  the  15th  of  April, 
IH.'j .'),  and  his  will  was  proved  on  the23rd  of  April,  18.w. 
K.  liandfill  died  on  the  lilth  of  March,  186U.  Matilda 
Bagot  had  four  children — Ponsonby  Bagot,  VUliers 
Spoooer  Bngot,  Evelyn  Harriet,  wife  of  A.  W. 
Banal,  ana  Ethel  Jane,  the  wife  of  G.  Palon— 
all  of  whom  attained  the  age  of  twenty-one  yean, 
ITnder  or  by  virtue  of  certain  deeJ.s  uf  appoint- 
ment and  other  instmuients  executtnl  by  Alatilda 
Bagot,  £.  H.  Bemal,  and  K.  J.  Paton  rei*^>ectively, 
the  whole  of  the  ahaie  of  Matilda  Bagot  and  her 
issue  in  the  trust  moneys  other  than  tho  Randall 
Fund  stiKMl  limited,  as  to  £21,300  in  truat  for  E.  H. 
Bemal  for  her  life,  with  reiuaiiidi  r  to  her  isaue,  and 
as  to  £21,3UO  iu  trust  fur  the  trui>tees  of  the  marriage 
settlement  of  Jane  Paton.  Portions  of  the  liandall 
Fund  had  dao  been  appointed  by  Mrs.  Bagot  to  each 
of  her  fbnr  children.   Under  the  will  of  her  deoeaaed 

husband  K.  Bagot,  dat^Kl  the  "th  of  September,  1870, 
and  two  codicils  thereto  dated  the  bth  of  January, 
1872,  and  tho  2-lth  of  Octolxtr,  1872,  respectively. 
Mis.  Bagot  waa  entitled  to  the  poaaeaaion  of  oertam 
fumlture,  or  if  aold  to  the  interest  of  tim  money 
arisitig  from  such  sale,  and  her  two  sons  above  namoa 
were  eutitled  to  such  furniture  or  the  principal  of 
such  money  at  her  decease.  The  famitaie  ms  sold 
iu  Mrs.  Bagot's  lifetime. 

Mrs.  Bagot,  by  her  will,  dated  the  dth  of 
March,  1K81— after  reciting  the  powen  of  appoint- 
ment vested  in  her  under  uie  will  of  her  father,  the 
said  H.  Perkins,  and  after  reciting  that  she  hod 
ojipointwl  th(!  greater  jiart  of  the  trust  moneys  in 
favour  of  her  two  daughte  rs,  l']velyn  Harriet  Benukl 
(ainoe  daoeasad),  the  wife  of  Augustus  W.  Bemal, 
and  Ethel  Jane  Paton,  the  wife  of  George  Patoo, 
respectively,  and  that  thr  only  jmrt  of  thu  sjiid  imv- 
third  share  in  the  stocks,  funds,  and  si  t  uiitit  s  then 
n>maining  una]>pointed  consisteil  of  a  sum  of 
£713  IDs.  lod.  Consolidated  £3  per  Cent.  Annuities — 
in  pursuance  and  in  exercise  of  the  power  and 
authoritjr  to  her  limited  and  of  all  other  powen  and 
ttuthorifaes  enabling  bor  in  that  behalf,  ap[iointed 
that  the  said  sum  of  £71.'{  KM.  Coiisoliiiatcil  £'.i 

per  Cent.  Annuities,  and  all  other  tli>  tnmt  nioneva, 
stocks,  funds,  and  securities  over  which  Hhe  had  a 
power  of  appointnent  under  the  will  of  her 
lather,  and  ynSoh  had  not  been  api>ointed  by  her  as 
aforesaid,  should  after  her  decease  be  held  by  the 
trustees  or  trustee  for  the  time  being  of  the  said  will 
upon  trust  for  her  sons,  Ponsonby  Bagot  and  Villiers 
Spencer  Bagot,  in  equal  shares  on  condition  "  that  they 
give  up  all  Claim  to  me  proceeds  of  the  saleof  theeffaets 
of  the  house  in  Dover,  anrl  sign  a  release  to  my  execu- 
tors to  all  claims  of  any  jtortion  of  the  j)roduce  of  tho 
sale  within  three  Lalri;  :  ir  i  mths  of  my  ilcicjuse.'" 
In  tho  event  of  their  rttuoing  to  comply  with  the 
condition,  testatrix  directed  the  share  to  be  held 
in  trust  for  B.  J.  Paton  absolutety.  The  BHunL 
8coi>e  of  teetatrix's  wrill  was  to  beneflt  Uharles 
Etlward  Oruierod,  a  wtranger  to  her  family,  whom 
she  aj>pointed  one  of  her  executors  and  residuary 
le^tet!. 

Thii  testatrix  died  on  the  aiat  of  July.  18»», 
and  her  will  was  proved  on  the  31st  of  Deoem- 

her.  18Sn.  At  her  death  the  interest  of  her  family 
in  the  Randall  Fund  nonsisted  of  £713  lOs.  2jd. 
Three  per  Cent.  Consolidated  Aimnilies,  and  a  nun 


Digitized  by  Ch 


172 


THE  WEEKLY  REPORTER.     u^u^im.]  VoLXLL 


HioKOmnar. 


la  Bx  PuKiira  (Dmeubd). 


HioHCkniBr. 


of  £1)13  10a.  2|tl..  part  of  a  sum  of  £10,000  ad- 
TMioed  on  moitgago  by  the  trtutoos  of  tho  will  of 
H.  ParUiil,  deoeued.   The  ioob  refnsod  to  sign  any 

nleasc  to  tho  defendant's  executor  of  their  claim  for 
tbe  value  of  the  fnmttun"  against  testatrix's  <>8tate. 
A  suniiiioiis  was  t-ikoii  uut  by  the  trustws  of  tho 
will  of  H.  I'crkiua  to  detenuiue  tho  following 
lioints : — 

Whether  the  power  of  ajipouitiiuint  vuaxaaeA 
by  tne  wiD  of  Hts.  Bagot  waa  a  valid  omoia  of  the 
power,  ami  whether  OT  not  it  wai  mibjeet  to  tho 

couditiou  aforewiid. 

^2)  Whether,  in  the  event  of  the  said  appointuient 
beuig  invalid,  the  ropmwmtatives  of  £.  H.  Beroal  or 
B.  J.  Psion  oonld  participate  in  the  fond  without 

bringing  into  hotclijiot  nil  sums  previously  ndvancod 
or  appointed  to  theui  under  the  will  of  U.  rerkins. 

CottmoH,  lor  the  plaintifti,  fltated  tiie  {sotB. 

I 'lurk,  for  the  Houa. — This  is  a  caae  in  which  the 
exercise  of  the  power  ia  good,  and  only  the  condition 
void.  The  rule  laid  down  in  Alexemder  AhuconuitT, 
2  Vee.  sen.  644,  applies. 

Wo  alao  rely  on  Sadler  v.  rrali,  o  8iui.  and 
WaU  T.  C^fa,  S  Sak  ft  CU£  902. 

ItnniJ'  1/  and  SclHisfian,  for  r('j)resetitativc-s  of  the 
daughters. — The  caaes  cittd  ciumot  apply  here.  In 
those  cases  it  was  possible  to  distingoiah  between  the 
esooution  of  the  power  and  the  exoaaa.  Here  it  is 
not  The  sole  objeot  of  the  taatattiz  waa  to  benefit 
Orinerofl,  and  if  possible  to  auf^uent  h<'r  n'sidiuirj' 
estate*  by  de])riving  her  sous  of  tho  proceed.s  of  the 
sale  of  tho  furniture  which  her  husband  intcndt^d  for 
them.  Kho  exercised  her  power  of  appointment 
aololy  to  bonefit  a  stranger  to  flia  power,  and  thus 
oommittod  a  fraud  on  tha  power.  The  appointment 
and  the  condition  are  alike  Md,  and  the  share  must  go 
as  if  unapiwinted :  Ifat/  v.  I^<(^/.■|■/^.^,  .'i  D.  &  W.  339; 
Vukev/  i'orlland  v.  So'j.ham,  12  W.  H.  0!»7.  11  11.  L. 
32;  Inrt  Marsilrii,  7  W.  li.  ViO,  I  Drew.  d'M  ;  IVhe/nn 

f.  /Wrner,  36  W.  B.  ml,  30  Ch.  D.  m ;  FftrweU  ou 
Bowers,  342. 

KoKTH,  J. — ^The  flrat  qneation  ariaea  nnder  the 

will  of  Mrs.  Biiirot.  [His  lonlship  nwl  the  part« 
of  the  will  \h  u  iiij;  on  tho  cjueHtion,  and  continue*! :  — ] 
Sh"'  'lircctK  (hat  flic  Kuiii  of  money  shall  Ik?  hold  on 
trust  for  her  suns,  Puusonby  liaigot  and  Villiers 
8l>encer  Bagot.  Had  tho  will  stood  here  tiie 
appointment  would  have  been  good  ;  but  site  continues, 
•*on  condition  that  they  give  up  all  claim  to  the  pro- 
ceeils  of  the  sale  of  the  effects  of  the  house  in  Dover  riTiil 
sign  a  rtileiiso  to  my  executors  of  all  claiius  to  any  j>or- 
tion  of  tho  produce  of  the  sale  within  three  calendar 
montha  of  my  deocase."  THia  lordship  then  xefecred 
to  the  will  of  E.  Bagot,  oeceaaed,  and  pobiiad  oat 
that  it  gave  the  testatrix's  sons  a  right  to  bo  paid  the 
fiuiount  of  the  value  of  the  furniture  fronv  the  resid- 
uary estate  of  the  tostatrix.]  She  has,  by  appoint- 
ing to  her  sons  this  som  of  £713,  given  thorn  the 
sum  on  the  terms  that  a  daim  againat  bar  estate 
should  1k>  given  up  by  theui.  If  her  aons  had 
accepted  these  terms  ner  residuary  estate  would  have 
bcon  iucicasc]  ti;i  the  benefit  ol"  Oruien>il.  This  is 
not  u  case  in  which  the  condition  is  bad  and  the 
i^ipoitttnient  good.  Her  aolo  objeot  is  to  relieve  her 
own  eatate.  On  this  egpiaaa  oondition,  and  on  no 
other,  does  she  appoint  to  them.  This  ia  a  case  ha 
which  she  wtus  abiuing  her  |Miwer  and  making  an 
exercise  of  it  for  her  own  jiurposeK  in  short,  eoni- 
mitting  a  fraud  on  the  ]iowcr,  although  she  may  not 
knowingly  have  bovu  doing  anything  fraudulent. 
The  woras  of  Lord  Harawicke  in  Atexander  ▼. 
Alfxthiltr  apply  here.     On   p.  lie  lays  down: 

'  *  The  execution  of  a  power  may  be  good  in  part 


and  bad  in  part.  The  ground  and  princi])le  of  all 
this  is  that  when  there  is  a  complete  execution  of  a 
power,  and  something  ex  abundatdi  added  which  is 
improper,  then  tlie  execution  shall  he  good,  and  only 
tho  excess  void ;  but  when  not  a  completo  exrcntioo 
of  the  power,  when  the  bounilaries  Ix-tween  thf 
excess  and  execution  are  not  distinguishable,  it  will  U 
bad."  If  we  apply  these  nimarks  to  this  oaaa  it  will 
bo  Mparent  that  the  aauroise  of  the  power  ia  lad. 
Here  I  cannot  say  that  I  aee  any  boondariea  that  can 
possibl}-  be  drawn  between  the  excess  and  the  ex'  <  «■ 
tion.  The  solo  object  for  which  tho  tesUttrix  exeixw^i 
her  power  was  to  benefit  a  stranger.  The  cunditi<jn 
was  not  eac  abundanUt  but  abMlutdy  inseponUr 
from  the  oxeoution  of  tiie  power. 

TIk!  facts  in  Sn'JIir  v.  Pratt  wore  diffcTent.  In 
that  case  a  lady  havinj;  four  childn-n  by  her 
first  husband  Hn<l  three  by  her  secMii'l,  and  luivitig 
power  to  a|>point  a  fund  anmng  the  funner  only, 
appointetl  it  amongst  all  her  childn-n  equally. 
an<l  declared  that  if  her  children  by^  her  fint  hnabsad 
should  refuse  to  share  the  fund  with  her  othw  ckO- 
divn,  the  whole  fund  8boid<l  io  her  youngest  ihilJ 
by  her  first  husband.  Tt  was  held  in  that  case  tluit  th' 
appointment  was  nut  wholly  V(nd,  but  that  tin  tir>i 
0UM8  of  ohildren  took  eadi  one-aaventb  of  the  fund 
under  it,  and  that  tiie  other  diaree  went  to  them  aa  ia 
default  of  appointment."  Tn  that  aiso  it  was  clinr 
that  four-sevenths  had  Ik  en  well  appt)iutod,  ami  the 
other  three-BOVcnths  not.  But  in  the  prt-sent  case  tb" 
lady  whoso  will  I  am  considering  has  appointed  the 
fund  simply  to  benefit  bar  reaiduary  legatee.  I  moA 
lioM.  therefore,  that  tho  appointment  fails  as  being  s 
fraud  on  tho  power,  ana  that  the  fund  goes  as  if 
muippoiuteil. 

As  to  tho  second  ]>oint  [his  lordship  procetided  to 
read  the  cilauses  in  I  I.  rerkin.i'  will].  We  have  hen 
three  separate  funds :  (11  The  fund  danved  from  the 
sale  of  the  real  eatate;  (2)  the  fond  known  aa  the  note 
account ;  {'-i)  the  fund  known  as  the  Itandall  Fond. 

I  am  asked  to  read  the  will  as  if  the  hotchi)ot 
clause  was  inserted  aeparately  after  each  fund.  Now 
the  will  aaya  nothhut  of  the  aort,  although  whoa  tk 
testator  does  faitana  tmala  to  be  repeated  he  aan 
jirecise  language.  Hm  abaoaoo  of  eooh  langwaga  ii 

very  noticeable. 

Vrimt  I  take  it  ho  doaa,  ia  not  to  deal  with  thw 
funds  as  three  seiiorate  funda.  Ho  direola  ike  two 
latter  funds  to  be  handed  over  to  tho  tnuteea  of  his 
real  estate  to  be  held  by  them  on  the  same  aul  aot 
on  similar  trusts  aa  he  had  dedared  with  referaDBets 
the  jiiucefsls  of  the  sale  of  his  real  cstute.  He  hi« 
not  made  sejiarate  settlements  of  the  two  la.st  fuiitl.«. 
but  he  has  added  the  two  last  funds  to  the  first  ui<i 
given  them  to  its  tmateea,  and  applied  the  aame 
tmato.  In  my  opinion  the  tmata  aa  to  the  ftandi  ia 
the  hands  of  trustt'cs  are  dodarwl  once  for  all,  and 
not  three  times  or  by  way  of  reference.  I  cannot 
imagine  why,  when  ho  directed  tho  three  fimds  to  be 
paid  to  hia  truateea  for  the  aame  objecta,  he  shoold 
yet  have  wiahed  to  Inep  them  aepomte.  Thare  h. 
ther(>fore,  one  general  hotchpot  clause  applying  to  sD 
tho  shares  of  Matilda  Bogot's  i-ssue  in  the  trust  foa^ 
arising  nnder  the  will  of  the  testator. 

Solioiton,  Iforaon  A  8cm  ;  i^Maafcr  Cha^mam. 


Digitized  by  Google 


Voi  XLi.      i3».u,um.i      THE  WEEKLY  REPORTER. 


17S 


HjohOovkt. 

In  rr  Haw  ks, 
/n  rt  BcuciiKU. 
BUBCHSU.  V.  HAWn.  (a.) 

l\v*hnA  ait<l  irift  — Sejutrntf  jimjtirti/ — Murtijage — 
TruUt—Haiae  hand  to  pay  awi  tu  receive — HiaitUe  of 
iMHtaMHM  (3  4»  4  iriff.4,  c.27),«.40. 

Whm  a  fMirritd  itmnaH  ttm  mnder  a  witt  tnttUed/or 
li/tfor  ker  •eparate  ate  to  the  imeome  o/a  $um  iff  money 
vUA  th$  tnuUe  ^  the  witt  had  tent  to  the  htuhand  mi 
tit  mturibf  of  a  morUjaije  of  (wo  frfflf  !•!  .hnns>.*,  and  the 
ItiAnd  and  wife  hud  Itvfd  tof/ithtr  m  <imiti/  for  a 
'-r/«./  (./'  mort  than  twentij  t/ear.t  aftt  r  the  dntr  of  the 
m.ii-fiujf,  iirid  during  that  time  the  hmbaiul  had  never 
ftid  any  int'reat  on  the  mortgage  debt,  or  givm  any 

(nuto  for  the  wife, 

Hrhl,  that  the  husband  retained  the  inierr/it  n  </ift 
from  the  wife  :  thtd  it  xmi  the  tame  hand  to  jtay  mid  to 
rttatt ;  that,  thtrejure,  im  jxii/inent  (rver  iva*  rf/nisitc  ; 
ui,  tummmtUy^  that  ikt  SlaiuU  o/*  Limitaiiam  did  nut 
Ttm,  ami  M«  worigage  unt  i<tll  $ubti^«g. 

Ailjoiirnod  summoni. 

Letitia  Hawes,  by  her  will,  cLitRtl  the  2oth  of 
October,  iM.irt,  and  by  ii  codicil  thrn'to  dtiti.l  tho 
Kflj  of  .Juiu',  isr_',  L4'<jU'Mifli.<i  11  sum  of  i'lKHl  to 
trustwa  on  trust  to  iuvt^at  and  to  pay  tlin  intnruat  to 
lier  daagtitcr  Sarah  Burchell  for  life  for  her  separate 
aw  witlwat  pow«r  of  antidpBtioii.  witli  ntiuihider  to 
iWah  Bnrchell's  diildnm  as  thenrin  mentionod.  The 
t'<*iitrix  ditnl  on  tho  Oth  of  Jainiiiry,  ISI.j,  and  hor 
wtis  |>rov(Hl  on  the  Ith  of  Miin  h  folluwin;;. 

Ttf  only  trustcHi  of  the  will  who  ever  at  ti'd  wiis 
Tbumaa  IlAwes,  and  he  advanced  this  snm  of  £:i(K)  to 
John  Burchell  (the  husband  of  Sarah  Bnrohell)  ujton 
t^nearity  of  two  fi-eehold  hotisoa,  which  wen"  con- 
wyed  by  John  Burchell  U>  Thomas  Hawis  by 
iii.I.-uturo  of  mortgage  datttl  tlir.  I'stli  of  May,  1.S47. 

l>n  tho  llth  of  Aiwil,  180!),  John  Burchell  die.1, 
'uviug  by  his  will  iwUdh  wan  oxncutod  two  days 
Wurt-  his  deoeaae  and  jwofied  on  the  7th  of  Augnst 
Mloving)  doriied  the  two  flr«ehold  houses  on  trust 
for  his  wife  flaiah  BnnbaD  lor  Ule,  with  ramaindars 

over. 

During  the  life  of  John  Burch<^  no  intaicrtwas 
erer  paid  bj  him  to  Thomaa  Hawaa  aa  mortgagae  and 
Wrtas  for  Sanh  BuvoImII,  nor  waa  an7  aoniowledg- 
Mat  of  tho  mortgago  or  liabiUiy  tbaraandflr  aigned 

bin. 

Sarah  Bureht  ll  was  aware  that  she  was  entitled  to 
luiTe  such  iut«'n'st  ]>aid.  but,  according  to  tho 
♦"udence,  never  usk(  <1  fwr  it,  because,  living  with  her 
inahand,  she aaid  they  "did  not  keep  two  pockets." 

On  the  12th  of  March.  1873.  Mary  Ann  Ilawos,  a 
daaghr.  r  of  John  Bun  hi  11,  one  of  tho  persons 

Ortitlfii  in  r»Muainder  under  his  will,  niortgiigod  all 
W  interest  in  the  two  fnehold  houses  (consisting  of 
Qae-foartb|  to  the  Maldon  Loan  Co.  (liuitad),  who 
narfBaOjrfioneloaad,  foredoanre  hdng  made  abmnte 
on  the  15th  of  January,  1^8". 

In  Octolwr.  IKSH,  the  Maldon  I^oan  Co.  (United) 
'  iit.-red  hito  a  contract  with  Jam(>H  Fuller,  a  dafaod- 


Iv  ss  HAWBa. 


Hion  OotTKT. 


«nt  in  this  sanuuons,  to  rail  to  him  their  interaafc  in 
^  freehold  booaea.  and  on  the  Hth  of  Daoomber, 


iHHg,  the  oompaaj  and  thdr  Uqaidator  oonvayed  flie 

l-r-iperty  to  h&n. 

The  contract  for  sale  to  James  Fuller  contjiinwl  a 
Kiereooe  to  the  mortgage  of  the  2>ith  of  May,  1847, 
nd  a  omdition  that  the  pnialMaer  ahould 


that  a!l  claims  in  respect  of  the  debt  of  £.'J(>0,  and 
all  int"  I  '  st  tlu  nM>n,  were  barred  by  the  Statute  of 
Lin!!t.iti(i!is,  ;ind  that  tho  legal  estate  in  tlio  freehold 
hoiisrs  iit  the  time  of  his  death,  vested  in  John 

Burchell,  and  at  the  time  of  the  purchase  in  Mrs. 
Sarah  Burchell  for  her  life,  and  subjoet  thereto  in  the 
trustee  of  tho  will  of  John  Burchell. 
■  Sarah  Burchell  died  on  the  2^th  of  December, 
18iK). 

On  tbe  28th  of  A|  l  il  1892,  the  two  fraehold 
hotuea  were  sold  by  thi  plaintifF  in  thia  summons, 

which  was  subsequently  taken  out  to  detaraailM  who 
was  entitled  to  the  proceeds  of  sale. 

One  of  tho  m:iiu  (piestions  to  be  decided  was  aa  to 
whether  or  no  the  mortgage  of  tho  28th  of  May, 
1847,  waa  atill  nhaiating. 


(a.)  Beported  hj  0.  a  HSmunr,  Beq.,  Baniitar- 


1 


Yate  Lee,  for  the  plainti£F  (a  daughter  of  Sarah 

Burchell),  and 

J.  K.  Yountj,  for  defendant  nephews  and  nieces 
(all  of  whom  would  take  shares  if  the  mortgage  wsis 
not  st4itute  barre^l).-  -The  mortgage  is  still  sulisistiiig. 
It  is  well  settled  that  where  it  is  the  sami-  jterson  to 
pay  and  receive  there  is  no  need  to  pay  i>ver.  The 
only  question  in  this  oaae  is,  Did  the  husband  reoeive 
as  agojit  for  the  wife  ? 

They  cited  Ihirrrll  v.  f.i'rd  Fgremouf,  7  Beav.  205  ; 
T»},hni,i  V.  l'„Hdh,  W.  \L  715.  :{."»  Vh.  D.  807; 
Kdr  ard  V.  (^hriftir,  13  App.  Ciis.  :JH.-,.  :{(;  W.  K.  Dig. 
172;  /a  re  Fhtmnuk.  dl  W.  li.  M2,  10  Ch.  D.  4U1. 

A .  Itatherankt  for  the  defendant  James  Fuller.— The 
iportgage  is  statote  barred.  The  wife  might  at  any 

time  during  the  life  of  her  husband  have  enforced 
hi>r  right  to  h.ivr  the  interest  j^aid  tu  her  personally, 
hut  she  did  not  do  so,  and  in  conscqneooe the atalute 

ran  and  tin-  mortgage  is  now  barn-tl. 

Kkkkwilii,  J. — My  thanks  are  duo  to  Mr.  Young 
!ind  Mr.  Buthmam  for  the  clear  and  concise  way  in 
which  they  have  argued  thia  oaae  without  introducing 
any  extraneous  matter. 

I  hesit^ite  t^)  refer  to  'I'njihinn  v.  r,t»-IJ,.  lu  ing  my 
own  decision,  or  to  say  whether  its  doctrines  sliould 
l>e  or  ahould  not  he,  exteoded,  and  I  would  rather 
deal  with  the  matter  befjire  me  iudeuondontly  of  that 
oaae.  The  real  question  tnms  on  the  period  of  the 
first  twenty  years  that  is  sufticient  for  the  statute  if 
the  stjituti^  is  running — and  during  that  time  ^Irs. 
Burchell  was  Jio  d<iubt  entitlfnl  to  have  the  inter»'st 
])aid  to  herself,  aud  had  she  chosen  to  do  so  she 
could  have  enforced  her  right. 

That  is  a  factor  in  tho  casp,  and  Mr.  Botheram  has 
argued  that  the  fact  that  she  did  not  do  so  strongly 
favoured  liis  cunt<>ntion  that  the  mortgage is  estinot. 
But  to  my  mind  it  turns  the  other  way. 

I  rest  my  judgment  on  the  doctrine  laid  down  in 
^'ufon  v.  Bideout,  I  Mac  &  Q.  698,  as  stated  hy  Kay» 
L.J.,  in  7it  re  i^bmonJIr,  aa  the  leading  antiiorify 
on  the  i>oint :  "It  has  always  Ixien  held  that  while- 
a  husband  and  wife  are  living  together  in  perfect 
amity,  ivs  these  were,  tho  receipt  uy  tho  husband 
of  tlie  separate  income  of  tho  wife  may  be  treated 
aa  a  gift  of  that  separate  income  to  him  to  he  apjdied 
for  the  joint  bencnt  of  himself  and  his  wife,  as  for 
the  maintenance  of  their  household  luul  the  like." 
That  passage  refei-s  of  course  to  actual  roceij)t,  and 
no  doubt  it  i.s  dithcult  to  prove  that  here.  The  uuestion 
is  whether,  the  husband  being  both  the  hand  to  pay 
and  the  hand  to  reoeiva  on  behalf  of  the  wife,  that 
doctrine  appliea.  I  oannot  eee  any  reason  why  it 
should  not.  Tlie  judge  has  to  use  his  knowledge  of 
what  rea.sonable  i>eople  do,  and  to  appl^-  that  know- 
ledge reasonably,  preventing  the  atnct  technical 
dootrines  of  the  court  being  too  rigidly  applied.  If 
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voiir  by  year  a  hosband,  living  in  fiiuity  with  his  wife, 
hiw  to  pay  to  his  wife  moiu  y  f  r  hor  separate  une, 
and  doH  not  do  so,  both  [iui  ti<  s  po!<sibly  keeping 
Bccnrftt<>  accounts,  with  entries  (tf  miij)t>s  ami 
payments,  the  law  presumes  that  the  husband  n  tains 
the  money  with  the  wife's  consent.  Under  these 
oirottinstances.  I  hold  that  the  husband  and  wif«  were 
tiie  mime  hood,  thehnsbend  receiving  on  behalf  of  the 
wife,  and  that  the  mortgage  is  still  subsisting. 

SolicitoiSi  Storry  d*  Cuwland,  for  Crick  A-  Frmnan, 
Maldoii;  S,  BromUy,  for  OmmingUm^  Son,  il-  Or/ew, 
BrointiMi 


Q.  B.  Div.  I 
(Loi<dGot«ridge.C.J.,  /  Kor.  17. 

and  Wills.  J.)  ) 

Jamrs  {AppfUnnt)  V.  Master  {Ruponthni).  (a.) 

Pnhlic  hfulth — Sitiiilttri/  (inthmUif — Ilye-lati< — Plan  of 
buildiivg — Deviattvn  from  plan. 

A  hyt-iaw  of  a  tamiary  authority^  made  nttder  nedion 
157  Pabtie  ITmlth  Act,  1875,  rfqnirfd  that  a  ).hin 

tkoVtittg  the  diini'mioim  iif  Iht  .o  i-^-riil  fxir'^  ^'Z'  -ini/  yn>- 
poted  building  should  be  tent  to,  aiui  uftfirowl  by,  the 
aanitary  atitluriljf  btfare  Ike  work  of  building  wot  com- 

VMIUXd. 

Tho  reepondent  tent  in  plans  of  a  pr^tpoeed  building, 

which  were  apprnved  fiif  the  naiiilnrif  uitthoriti/.  fit  the 
course  of  bnililiuq  he  tievititrd  from  the  pbtiin  »rnt  in  hij 
tUttriml  the  hrii//if  of  tlir  tUM>r*  iif  the  Ini ilili iiif. 

IMd,  that  the  reapuiuiriU  /utii  committed  a  breach  of 
f&e  hge-la», 

Spaoial  case  stated  by  two  joslioea  of  the  peaoa  tac 

the  county  of  QUniorgaii. 
The  appellant  waa  the  dflric  to  the  Merth^r  Tydfll 

Local  lioard  of  Health,  and  in  that  capacity  sum- 
munod  the  itispondent  before  a  court  of  summary 
jurisdiction  to  answer  the  followiuf;  ch.-irgc,  viz.  : 
That  ho  ■'  did  erciit  a  building  within  the  district  of 
the  Merthyr  Tydfil  Sanitwy  Authority,  without 
Molding  to  such  authority  oomplate  phHU  and  aeotions 
of  every  floor  of  mioh  bofldmi;  a«  required  by  the 
byo-law8  of  the  said  authority." 

The  proceedings  were  taken  umltT  bye-law  93  of 
tlic  lx>anl'8  bye-laws,  which  was,  so  far  iis  is  material, 
as  follows :  -93.  Every  ])er80u  who  shall  intend  to 
erect  a  building  shall  g^ve  to  the  sanitary  authority 
notice  in  writing  of  such  intention,  and  ihall,  at  the 
same  time,  dohvor  or  send  complete  plant  and  sec- 
tions of  every  floor  of  such  intended  building,  which 
shall  be  drawn  to  a  scale  of  not  less  than  one  inch  to 
erary  eight  feet,  and  shall  show  the  position,  form, 
•ad  dimwiMoas  <tf  tho  wveral  parti  til  such  build- 


Tndcr  another  bye-law  the  sanitan,'  anthorify  h:td 
power  to  reniov*>.  alter,  or  pull  ilowi  any  work  to 
which  any  of  (he  bye-laws  relating  to  new  buildings 
might  apply  if  such  work  were  done  iu  contravention 
of  any  such  bye-laws.  After  hearing  the  evidence 
the  jufltioea  found  that  tha  nmandent  had  sent  in 
plana,  and  that  tiie  plana  had  been  aooept'cd  by  the 
board ;  that  tlin  buildings  as  erected  deviateil  from 
the  plans  sent  in,  in  that  in  two  instance««  the  heiglit 
of  the  floors  had  been  reduce<l  f>x)m  10  ft.  G  in.  to 
10  ft.,  and  a  portion  of  an  attic  had  been  made 
•maUer;  that  the  deviations  did  not  infringe  any  of 
tho  bye-laws  of  tho  board.  The  justices  were  of 
opinion  that  there  had  been  no  breach  of  byc-law  93, 

(a.)  Reported  by  F.  O.  BOBDISOH,  £sr|.,  Baniater-at- 


and  dismissed  the  summons,  hut  stated  this 

the  opinion  of  the  court. 

I'pjohu  for  the  appellant,  contendMl  that  there  had 
betm  a  broach  of  the  bye-law,  inasmuch  as  the 
building  as  araoted  deviated  from  tha  plans  saat  in 
and  approvad. 

Thb  respondent  did  not  appear. 

Lord  CoLERTlKJE.  C..I.— lam  of  opinion  that  the 
decision  of  the  jiisti(!es  wils  wrong,  and  the  case  must 
be  sent  back  to  them  in  order  that  they  may  convict 
the  respondent.  By  their  bye-law  the  sanitaiy  antbo- 
rity  require  a  propw  plan  of  propoeed  bofldings  to  he 
sent  to  them.  In  this  case  a  plan  was  sent,  sod 
approved  by  the  sanitary  authority.  Then  in  tlie 
course  of  the  i  xc,  ution  of  the  works,  the  balM'/r 
changed  bis  mind  and  made  certain  alterations  in  the 
building.  These  alterations  may  havo  been  ntads 
quite  btiiiSJide,  and  may  not  oontBavsoa  any  bje-law, 
but  the  plan  of  them  us  not  been  sabmitted  to  the 
sanitary  .inthority,  «o  there  has  been  a  breach  of  bye- 
law  93,  and  the  luairistrates  were  wrong  in  not  con- 
victing the  n'spondeiit. 

The  cas4'  must  go  back. 

Wills,  J.— I  agree. 

fAm  remttod  to  Juttieeo, 

Soliottors  fbr  the  i^tpellant.  ikhuUx  it  Son. 


U.  B.  Div.  . 
(Lord  Ck>leridge,  C.J.,  |  Nov.  3. 

and  'WiDa,  J.)  ) 

Tatav  v.  Bsbvi.  («.) 

(fiimiii'j — Itttn  —  Moiifi/  jMiitl  1)1/  phiiiitiff  lit  lU  frndanfi 
r«tpir*t  fur  lost  bri-A  -I'laiutijjf  no  iMirty  tit  thi  Iwttinif— 
Itiqht  of  plaintiff'  to  recottr  mnnrif  »o  jmid — 8  9 
I'lW.  r.  'WJ^ihimiiKj  Alt,  1892  (.55  Virt.  r.  9).  *.  1. 

Srrtion  1  «/  the  (iamituj  Act,  18^J2,  etiacts  tlutt  "  unit 
promise,  express  or  implied,  to  pay  any  person  any  n"  " 
of  money  paid  &jy  Aim  sini^  or  iu  respect  of  anytotUrad 
or  agreement  rendend  nnB  and  void  by  8  S  9  Vid.  t. 

.  .  .  shall  Ite  null  and  void,  mid  no  adiim 
shall  Ite  brought  itr  iwiiiitniued  to  rrroirr  any  such  sum 
of  vumry." 

IJeld,  that  iiionry  jMiid  by  the  plaintiff  at  the  request  of 
the  defendant,  in  settlement  of  turns  which  were  in  fad 
bets  imuk  and  loit  bg  ike  defendamtt  the  ataint^jf  kintdf 
being  no  fxirty  to  the  hetting,  comee  within  Ihie  tecMo*  s* 
moitiy  jmld  "  I'n  resjtert  of"  contracts  rendered  null  awl 
void  by  H  de  d  Vict.  c.  109,  and  that,  therefore,  the 
plaintiff  f's  not  mtaied  to  rtmorthomoneg  to  paidi) 

him. 

iSuiumons  referred  to  the  court  by  Charles,  J.,  at 
chiiuiljers,  on  tlu;  undertaking  by  lx)tli  parties  tli  it 
the  decision  of  the  court  on  the  summons  was  to  be 
taken  iks  the  decision  of  the  action. 

The  aetinn  was  brou|;ht  to  recover  the  sum  of  £148v 
money  ;i!«id  by  the  plaintiff  to  the  use  of  Uie  i^-'—* 
ant  at  his  requeat,  pattioiilan  of  which  wer 
upon  tho  writ. 

The  plaintiff  took  out  a  summons  for  leave  to  sip 
judgment  under  order  14.  This  leave  was  refused  by 
the  msater,  who  gave  unconditional  Iowa  to  defcnd, 
and  on  appeal  by  the  plaintifF  to  the  learned  judge  at 
chambers,  the  summons  was  refened  to  the  court, 
both  jMvrties  agreeing  that  the  hearing  on  the  sum- 
mons should  be  tre»it<si  tut  the  hearing;  of  the  actiou. 

(a.)  Beportsd  by  Sir  Sbbbstom  Baxxb,  Baniater'at- 
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Em  CouKT.  Tatam  I'.  Kkeve.- 


IheiutiMMtofatintlieaffidaTitoweretheso:  On 

iif  4th  of  Jtily,  1 802.  the  plaintiff  receivf^d  from  tho 
tfeiemknt  the  foUowiup  letter  :  "  Dwtr  Mr.  Ttit^m,  — 
Badly  wttle  the  enclosed  accouut  for  mo,  us  T  'i  iii't 
how  where  to  find  all  the  men  and  I  have  to  catch  an 
(Mir  train  to  Henlej. — Tours  trulf,  H.  IlEBV£." 
EncloMd  in  this  letter  wm  »  slip  of  paper  containing 
the  names  of  four  persons  with  a  sum  of  money  o])po- 
ate  the  name  of  each,  and  tlu'se  were  the  sums  which 
lite  plaintiff  was  requestetl  by  the  defendiiut  to  pay 
far  him.   These  sums,  amounting  in  all  to  £148,  were 
{■id  oo  ttie  auie  da;  by  the  plMntiff  to  the  penona 
MMd  on  the  list,  and  it  wm  admitted  that  i£e  sums 
so  paid  by  the  plaintiff  at  the  rf>qiiost  of  the  defendant 
wwp  for  nets  on  horse  races,  which  hiul  Iweii  made  by 
the  defendant  and  lost  to  the  jn  rsnii-,  to  whom  the 
ptymcnts  were  made.    In  tho  uthdavit  tiled  by  tho 
piliatiff  he  said  that  the  amounts  paid  by  him  were 
Dot  in  respect  of  auv  beta  made  by  him  on  behalf  of 
(he  defendant,  and  tnat  he  simply  paid  them  on  the 
defendant's  request  tis  contained  in  tho   letter  of 
the  4th  of  July,  and  that  he  was  not  in  any  way 
Siblr  to  pay  them.    The  defendant  in  his  affidavit 
atnij  said  that  he  relied  on  the  Ouning  Act*  1892. 

no  statement  in  the  affidaTits  as  to  wliolliBr 
thv  jilaintiflf  knew  or  did  not  know  (h.it  the  payments 
Ui.vl  liy  hiiu  were  in  ijuyment  of  lost  bets. 

Section  1  of  tho  Guniiug  Act,  1.SU2  (53  Vict.  c.  9), 
proTide«  :  "  Any  promise,  express  or  implied,  to  pay 
asy  person  any  mm  of  money  paid  hj  him  under  or 
in  respect  of  any  contract  or  agreement  rt>iidered  null 
■nd  Toid  by  the  Act  S  &  •»  Vict.  c.  109,  or  to  pay  any 
'liiii  '.f  nil  UK  y  by  wfiy  of  eommis.sion,  fee,  reward,  or 
'jthi  rwisc-  in  re«j»«M:t  of  any  such  ccmtract,  or  of  any 
■•nice*  in  relatiou  thereto  or  in  connection  therewith, 
■ball  be  null  and  void»  and  no  action  shall  be  brought 
eriaahitained  io  reoorer  any  sodi  eam  of  money. 

Bomnquft,  Q.C.,  and  Linden  Bell,  for  the  plaintiff. 

— The  payment  li^  re  was  a  payiniiit  iiiride  by  the 
flaintilf  at  the  request  of  the  defemliint,  .md  that 
niLses  an  implied  contract  by  the  defendant  to  re])a}'^ 
the  laon^y.  The  payment  was  not  made  by  the 
plsiutifl^  **  nader  or  m  reapeet  of**  any  agreement 
iiiill  and  void  bj-  S  &  'J  Vict.  c.  109,  so  that  there  is  no 

SJineDt  which  comes  witliin  the  Guuiing  Act,  1892. 
le  words  of  the  sectiKU  in  the  recent  Act  are  "  jmid 
\if  him."  Now  here  there  was  no  sum  paid  by  tho 
piaintiif  "  nader  or  in  re8i>ect  of  "  any  betting  trans- 
'i  >n,  for  the  sum  paid  by  him  was  so  paid  at  tho 
:ii«st  of  the  defendant,  the  plaintiff  himself  not 
i»ang  aparty  to  the  Letting.  Thi'  Gaming  Act,  1892, 
«M  mc-ant  to  meet  the  case  of  Jiead  v.  AnderMm, 
i-  W.  R.  9.iO,  13  U.  B.  D.  779,  ttld  that  being  so.  it 
does  not  touch  the  pmant  case,  as  in  Bead  t.  Amlt  r- 
j"«  the  plaintifr  was  an  actual  party  to  the  betting, 
■'hmas  in  this  case  the  uliiintifT  was  no  party  to  the 
J-tting.  That  compUifoly  distinguishes  lUml  v. 
.!  ''r-«)i  from  the  present  cfise.  The  money  was  paid 
here  under  a  contract  implied  by  tho  request  to  pay 
ad  thenf ore  does  not  oooie  witbia  tlM  itatatei 

ir«rls»  Itanfe^  for  1li0  defiandant,  waa  not  heard. 

JjBuA  OaUBHWK,  OU. — I  have  no  hesitation  at 
■n  in  this  case,  and  it  leema  to  me  that 

jadgment  mnst  be  given  for  (lie  defendant.    If  a 

panon,  with  full  knowledge  of  what  \n  called  a  debt 
of  honour,  chouses  to  trust  another,  then  he  must  do 
~'  .-it  his  owii  risk,  and  with  the  knowledge  that  he 
iDOift  suffer  if  the  other  |>erflon  repuiliates  the  debt. 
The  old  Act  was  discussed  in  the  well-known  case  of 
/^fi'/  T.  Auderxm,  in  which  LtinI  Esher,  M.R.,  em- 
phatically dissentt-d  from  the  other  members  of  the 
ooiirt,  and  I  entirely  ;i;^iee  witli  the  diNsent  of  the 
Usster  of  the  iioUs  iu  that  case,  for  that  deuiiaon 


riiuiicH  r.  Saoe.  Hiaii  Court. 


really  cut  in  upon  the  Gkmiing  Act,  8  d;  9  Viet.  e.  109, 

as  it  was  a  decision  to  the  enect  that  a  person  mi|;ht 
do  by  another  what  he  was  prohibited  from  doing 
biFiiself.  However,  that  whs  the  decision  ol  the 
Court  of  Appeal,  and  that  was  an  end  of  it. 

Then  there  was  an  Act  of  Parliament  passed  in  the 
present  year  to  amflod  8  ft  9  Yiot  c.  109,  and 
this  Act  enacts ;  pSSs  lordship  then  read  seotioo  1  of 
the  Ac1\  Tlie  facts  here  are  that  the  plaintiff  was 
re<jue8tcHl  by  the  defendant  to  pay  certain  sums  of 
money  mentioueii  in  a  slip,  and  tho  plaint  it!"  {>aid 
these  amna,  and  as  a  matter  of  fact  these  sums  were 
far  beta  made  and  lost  by  the  defendant.  It  was 
said  that  these  huiiim  were  not  paid  in  respect  of  b^. 
I  cannot  agree  with  that  view.  It  is  true  they  were 
nut  paid  "  under  "  an  agreement  rendered  null  and 
void  by  tho  8  &  9  Vict.  c.  109,  there  being  no  betting 
between  the  pb^ttfT  and  the  defendant,  but  they 
were  paid  "  in  rmeot  of  "  betting  oontraota  anil  ana 
void  under  H  ft  9  Yiot.  o.  109.  ui  reapeet  of  what 
were  tliese  payments  made  by  the  plaintiff,  if  not  in 
respect  of  these  betting  trau.sactions  ?  I  dcn^ide  this 
ease  with  tte  leas  hesitation  as  I  think  the  plaintiff 
knew  the  poipoae  of  these  payments.  If  he  had  bnon 
deoetved  into  making  paymenta  in  respect  of  a  matter 
ho  knew  nothing  abotit,  I  should  have  hesitated  and 
been  sorry  to  come  to  the  coni.lusion  to  whieli  I  have 
come.  I  think,  however,  the  pliiintifV  knew  vei  y  well 
the  nature  of  the  transaction,  and  therefure  he  must 
take  the  risk. 

I  am  of  opinion  that  there  ahoold  be  judgment  for 
the  defendant. 

Wn.i^,  J.— I  am  of  the  same  opinion.  It  was 
argued  for  the  plaintiff  tliat  the  only  object  of  the 
sUituto  <i.)  Vict.  c.  9  was  to  get  rid  of  the  decision  in 

11, wl  v.  .\H<Ur*i>n.  If  that  were  tho  only  object  of 
the  Act  then  it  would  not  touch  the  present  case,  as 
the  i)laintiff  liero  did  not  make  the  bets,  as  in  Itmd  v. 
Andtnmi.  I  asked  what  meaning  was  to  be  given  to 
the  words  "in  respect  of"  as  well  as  the  word 
"under."  It  was  said  by  both  the  Imraed  counsel 
for  the  plaintiff  that  the  words  "in  rcwpect  of" 
meant  the  same  thing  as  "  undiT."  I  do  not  think 
that  is  80,  but  tho  wonls  "  in  respect  of"  must  mean 
someUliag  different  from  the  word  "under."  It 
s«H;ms  to  me  it  maki«  no  difference  whether  the 
phiintiff  knew  or  did  not  know  what  thcee  payments 
were  for,  for  in  either  case  the  jwpuents  were 
e^iually  pfiymeuts  made  "in  res|K;ct  of"  contnicts  or 
agreements  null  and  void  under  8  &  9  Vict.  c.  109. 
If  tho  plftintiff  had  been  nusled  by  tho  defendant,  it 
may  be  that  the  defendant  would  he  estopped  from 
setting  up  the  defeni  c  of  the  statute,  but  it  is  not 
necessary  to  decide  the  qut>stion.  as,  upon  i-eading  the 
affidavits,  I  have  not  the  sliglitest  d<nibt  that  the 
plaintiff  know  what  these  traasaotious  were  for.  I 
think,  therefoM^  there  muat  be  judgment  Ikir  tlw  de- 
fendant. 

Jtulgimnt  for  the  drfemlant. 

Solicitors  for  the  plaintiff,  Thorwycro/t  ft  WitUt, 

SoUdtor  for  the  defendant,  T,  R,  Appt. 


Q.  B.  Div.  (Wright.  J.)  Deo.  3. 

CiitTRcii  I'.  Saoe. 
Froy  (CLAmAJTr}.  (a.) 

Bitt  of  tale—  Building  agreement— Amgnmmt  build' 
ing  agreement,  with  plant  aitd  mcderwib  (M  iSeiM^ 

(a.)  BifMirtad  hf  Sir  SnsRSTOir  Baxir,  BamaCer^tt- 

Iaw. 
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^or  loan — Whetfter  mch  uui'jinnoit  m,  as  ret/unh 
fllonl  mtd  materiaU,  a  hiil  of  tale—Biih  t/  HaU  AcUt 
1878  (41  A  AlVUiLt.  31),  «.  4.  and  1H82  (45  is  46 
Ktet.  c  43),  «.  H. 

^  doauntut  astigmug  to  a  titrangtr.,  at  ttrnrity  /or  a 
<tan,  a  huihlinij  (ujrttment  made  Mtt^n  tht  OMiguor  (a 

lilill'fir)  'illil  It  laiiiloiriUT,  t4f/rffiir  x  lth    nil  jJnut  uiol 

muhrmls  thenou  the  }>rcmisr»,  iir  xnltii  li  ntnj/it  /<»  limiiijht 
on  the  itrtmittB,  hut  yiviuy  no  rxprfix  pom  r  of  atiziire  nr 
taU  in  cote  of  de/auH  of  paymfnt,  ihough  the  mvrtgayte 
had  power  in  certain  events  to  i<Uce  jmasraaion  of  plant  aud 
material*,  and  complete,  i$  a  bill  of  lalr.  a$  regard*  aueh 
plant  and  materiau$,  and  reouire*  regittratioa ;  other- 
u'ixr  si":fi  documad,  iUTegard»th$  j^mtUaHd  makriah, 
will  be  void. 

Cnimpwn  v.  OdM,  36  IF.  A  110,  S3  B.  D,  46.j, 
distinguithfd. 

Interpleader  Kummons  heard  by  Wright,  J.,  in 
court,  rai«in|r  the  qoostUm  whether  a  dootuacnt  a«- 
flifcning  a  building  agreement,  together  with  the  plant 
and  materialii,  is  a  bdl  of  sale. 

Hugo,  tho  debtor,  who  was  a  buildfr,  bcitif*  in  want 
of  raonoy  to  coinpleto  certain  buildings,  assigned  all 
his  interest  in  wrUiin  building  agroenu>nt«  made 
betwoen  binuell  and  the  owner*  of  the  laud  on  which 
fh«  bnildinga  were  being  ereotod,  together  with  all 
tho  plant  and  niat<'rials  on  the  proniisoa  or  which  vrvrt- 
to  b(!  broiiffht  on  flu-  pronii8<>s  during  building,  as 
BCi:urity  fur  rni'ii>  y  li  iit  or  to  Iw  lent. 

There  whh  ho  express  power  of  seizure  or  sale  in 
drflMilt  of  1 1 1 c  money  not  being  paid.  In  caee  default 
WM  made  by  the  nioiigegor  in  proeeeding  with  ad 
doe  diUgeooe  with  tho  erection  and  oompleuon  of  the 
buildings,  or  in  caso  thn  inortgjigor  should  b<'Couu! 
bankrupt  or  insolviait,  or  uiuke  or  execute  any  di-tMl 
of  coiu{>osition  or  arrangement  with  his  cnilifors, 
then  the  mortgagee  was  to  be  entitled  to  take  jms- 
oeMion  of  the  pramisei  and  ell  plant  and  matenals 
and  complete. 

An  interpleader  summona  was  taken  out  between 
an  exi'cution  I  rcditor  aud  the  elainuint,  to  whom  the 
execution  debtor  had  made  tho  assignment,  and  on 
tlu)  hearing  of  this  sttmmons  it  was  oontondad  on 
behalf  of  the  execution  orediior  that  the  awignmnnt 
of  the  building  agreement!  wae  m  fMit.  as  regards 
tho  plant  and  materials,  a  bill  of  sain,  which  mpiiro^l 
registration  under  tho  Bills  of  Sale  Acts,  and  was, 
therefore,  void  for  want  <it'  such  registration.  (Jn 
behalf  of  the  claimant  it  was  contended  that  tho 
document  was  not  a  hill  of  sale,  and  did  not  require 
registration  as  such,  and  that,  therefore,  the  claimant 
had  a  good  title  under  the  assignment. 

J,  S,  Bonks,  lor  tine  daiinaat. 

a,  IT.  MatUnmm,  tot  tin  eaMcntion  oraditor. 

Cur,  adv.  ndf. 

Deo.  3. — Wrtoiit,  J.,  delivered  the  following 
written  judgment : — It  has  long  been  settled  tiiat  an 
ordinary  Imildiitg  agreement  oetween  a  landowner 
and  a  builder  is  not  brought  within  the  Bills  of  Sale 
Aota  as  regards  plant  and  materials  merely  by  reason 
of  a  proTision  in  that  the  plant  and  materials, 
when  nought  upon  the  land,  are  to  be  considered  as 
annexed  to  the  land  or  are  to  become  the  prf>;ver(y  of 
the  lessor :  see  Jlnunt  v.  lUttmum,  \b  W.  K.  ;j.>(l, 
L.  R.  2  C.  V.  Ti'l;  lUake  v.  Iz<trd,  IG  W.  R.  lOS; 
Ex  parte  Nnritt,  L>i(  W.  R.  344,  16  Ch.  D.  o22  ;  Ro  rt  i 
T.  Barlolo,  32  W.  H.  (372,  13  Q.  B.  D.  KJii.  The 
gronnd  of  these  dedsians  sfpears  to  be  that  such  a 
provision  is  in  effect  a  contract  that  the  chattels  are 
to  vest  al  i<ohitely  in  the  lessor  as  jiart  of  the  land,  or 
in  bim  ha  landowner,  and  that  such  a  oontract  is  not 
simflarto  the  istgninents  or  assnraacfls  speolfled  in 


the  Bills  of  Hale  Acts.  The  same  authorities  show  fhnil 
such  a  profisifln  in  such  an  instrument  is  not  n  maR 
licence  to  take  poesessian  of  the  ehattels  as  seuiiritji 

for  a  drlit,  and  is  not,  in  such  an  iTislnuuent,  an 
agrtHrment  giving  a   mere  right   in  etjuity  to  the 
chattels.    The  document,  however,  which  is  now  in 
question  is  not  of  that  kind.    It  is  not  an  agreenaent 
betweeai  landowner  and  boilder,  but  is  a  mere  mort- 
gage by  a  builder  of  his  interest  in  a  building  aicjTW- 
ment  to  a  stranger  to  secure  money  advanced  by  the 
stranger  to  enable  tlu^  builder  to  carry  out  th«' 
building  agreement,  aud  is  sabjeot  to  all  the  ordinary 
incidents  of  a  mortgage.   It  pniports  to  as8i<^  the 
plant  and  materials  now  or  hereafter  to  be  brought 
on  tho  ground,  or  adjoining  thereto,  to  tho  lanaer 
absolutely.  siibjo<  t  to  redemption,  and  authorizes  him, 
in  wise  the  builder  imi)airs  the  security  by  delay  in 
building,  &c.,  "  to  enter  on  the  land  and  complete  the 
buildings,  and  for  that  purpose  to  take  poaaeaaion  of 
thn  land  and  of  all  plant  and  materials  thereon."  In 
tho  abeenoa  of  authority  I  should  have  thought 
that  this  was  a  legal  assignment  of  tho  exitttiu;;^ 
plant  and  niaterids ;  either  an  equitable  assigr.riK^nt, 
according    to   the    doctrine    laid    down   in  J!rnF 
V.  W'hitnwre,  12  W.  R.  113,  33  L.  J.  Ch.   fV.i,  or 
an  afseement  whereby  a  right  in  eqoi^  to  the 
chattels,  or  a  tsharge  or  seenrity  upon  taam.  wma 

crrtited.  I  tliiiilc  tliat  the  ol)«ervation8  of  tlic 
Court  of  ApjM  al  ui  Jir-'i  itt  v.  lUirlow,  12  Q.  11.  L)..  at 
pp.  111-2.  were  intended  to  api)ly  only  to  ordinary 
building  agreements,  and  not  to  mortgages  of  the 

E resent  kind.  Apart  from  other  authority,  I  should 
e  of  opinion  that  this  mortgage  requires  regiatraticm 
as  a  bill  of  sale  in  respect  of  the  plant  and  matMialn. 
But  the  case  of  v,  ;ts  W.  K.  no. 

23  H,  B.  D.  Hij,  dtH'idi  il  by  Di-nman  and  iSt<'|>hen, 
JJ..  in  \HH9,  after  all  tho  other  coses  cited,  ruines  • 
difficulty.    In  that  caso  the  document  in  question 
was  a  nHntgag<>,  and  tho  court,  no  dmibt,  appear  to 
have  expressed  the  o])inion  that  tho  same  consiilcTa- 
tions  applied  to  that  mortgage  as  in  the  caso  of  H.n 
iirdiiiary  Imildiug  agreement.      But    tlu'V   <lid  not 
(h'cido  tlie  case  on  tliat  ground,  and  there  ore  two 
circumstances  which  appear  to  me  to  diati]ig;aiNli 
that  case  from  this.  In  the  first  place,  so  far  as  oaa  be 
gathered  from  the  reports,  the  mortgagor  appears  to 
navs  been  the  owner  of  the  land.    In  the  scoond 
place,  his  covenant  was  that  the  plant  and  mntoriiila 
to  bo  brought  upon  the  premises  should  be  eoiisidort»<i 
as  immediately  attaches!  to,  and  forming  part  of,  tho 
fee  simple  of  the  premises.   This  provision  aeems  to* 
faring  tne  caso  directly  within  the  principle  of  Bron-i 
▼.  liatenvin,  and  the  cases  which  followed  it,  aii<i 
was  probably   the  ground  of  tho  expressions  t.. 
which  I  have  reforml  in  Clunp/tMi  v.  Coles.  Tliat 
case,  therefore,  is  not  an  authority  against  the  wiew 
I  hsTo  talMB.  There  must  be  jod^^ent  for  tho  execu  - 
tion  creditor,  wifli  oosta,  as  vqgMda  the  plant  and. 
materials,  aacl  flw  fiUnaut  aunt  paj  the  SKpanaan  of 
the  sheriff. 

Jndgmmt/or  Ae  meuUm  mdHor* 

Solicitor  for  the  claimant,  IT.  ff.  MankalL 

Solicitors  for  th«  oMontian  ereditor,  Broian,  Bern,  ^ 

I  'ardg. 
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OovsT  or  Affkai^  In  be  Beddob.  Coubt  of  Appeal. 


^Umat  of 

From  Chan.  Div.  \ 
(Lindlc} .  Bowou,  and  A.  L.  [  Dm.  2. 

Soaitb,  L.JJ.)  ) 

In  re  BSDOOl. 

D0WKB8  V.  COTTAM.  (a.) 

Orngm  mad  mpmm—Ori,  66,  r.  1— JwHooImv  .ief. 
imS  (W4  37  FM.  c  M), «.  49. 

A  trustee  of  real  etiale  untueeet^ully  d^vadtd  a  com- 
iv/n  law  action  of  dHintu  of  title  deeiu  brought  by  tht 

Ir^il  triMitt  f<tr  life  if  the  estate,  tinil  tiHXS  onlernl  as 
ilfJhiiLtut  til  jMty  the  casta  of  the  artiim.  The  trustee 
iuitttiueiitly  took  out  au  oriytnutituf  tummoim  in  tht 
ChMMW  Divitmu  for  cuiminMration  of  the  trust  utute. 
iu  ttJkieh  he  tukeit  for,  and  oMaiWt/  from  the  jud<je 
6v  u-huin  the  iii!iitiiu\friilii'n  jiTorri  din'jn  loere  heoril,  an 
urder  aulhoriziiKj  ^latjinnd  to  hiiii  out  of  the  triut  estate 
tfall  the  eottt  in  the  common  law  action. 

Hdi,  thiU  tie  eoitt  of  the  common  law  action  were  w4t 
ami  tmU  mat  le  deaU  with  at,  "  cotte  "  tn  the  adminh- 
tratiou  proceetfitujs,  bnt  contd  only  in  the  administration 
yrtifttdings  be  dtult  o'ifh  iis  "charges  and  exjtenses"  ; 
thiit  t/tt  order  of  th<  in  the  administratiim  i>ri>- 

ctediugt  uxu  therefore  uot  au  order  a*  to  "costs  only," 
tchich,  by  ord.  65,  r.  1,  and  afdiom49  tf  the  Judicature 
Ad,  1873,  would  be  within  his  utu%ppealabl«  discretion  ; 
QMd,  accordingly,  tltat  a  right  of  apjteal  lay  on  the  jntrt 
if  tJn  l-^nfficiariei  from  the  abtn'e  order. 

Cbiu-les  V.  Jouea,  35  \V.  H.  «8.  33  Ch.  D.  80,  Jm- 

tUttrd. 

In  xe  CbenneU.  Jones  v.  Chennell,  26  W.  Jt.  d95,  8 
CL  D.  492,  approved. 

HrlJ,  uIhj  (xtirying  the  decision  of  Kekewich,  J.),  that 
tht  triufttr  was  loA  entitled,  uud  ought  uot,  tf>  be  recouin-d 
out  of  the  trust  estitte  all  tht  I  I's/.s  vf  tht  common  luw 
ACtim,  iaaemuch  as  a  trustee  wiu  ordy  entitled  to  be  in- 
itmm(/lei  emiefhie  trust  estate  against  all  costs,  charges, 
and  expens**  rmfi<,uahly,  as  weU  at  hoatltljf,  mctNTed. 

Appeal  from  Kekewioh,  J* 

Smh  Beddoe,  by  her  IViU^  dtfbed  her  real  estate 
to  the  plaintiff.  Downat,  mm  tnist  to  caffBr  and 
pennit  a  Ifts.  SaTage  to  noufa  the  rmtfl  llioraof  for 

her  life,  and  after  her  death  upon  trust  to  sell  and 
diride  the  proceeds  amongnt  numerous  benefidariea, 
of  whom  the  defendant,  C.  B.  Cottam,  was  one. 

IhoUafartrix  died  in  Febmaiy,  1885,  and  shortly 
after  Imt  deaHi  the  pleintiff  Dcmimt  biing  then  the 
lole  surviving  executor  and  truftee  of  the  will, 
obtaint<l  poHH^asion  of  the  title  deede  of  the  real 
estat«.  th»^  rtaits  uf  whu  )i  were  received  }fft  Of  IMre 
paid  to,  Mrs.  SSavage  for  some  years. 

In  Fefarnaiy.  1889,  Mrs.  Savage  was  minded  to  sell 
the  estate,  as  tenant  for  life  unoer  the  Settled  Land 
Act,  1882,  and  aooording^y  applied,  through  Oottam, 
who  was  acting  as  her  solicitor,  to  thi^  pUiintifF  for 
the  title  deeds.  The  plaintiif ,  acting  on  the  advice  of 
his  solicitor,  A.  P.  Trow,  refused  to  give  up  the  deeds, 
'^^^TsSf  ^  ^  '■■^i^^  ^  ^^'^  ooftodj  M  tnutee  of 

Aft<>r  Home  ooOMpondenoe  on  the  subject  had 
paosed  between  Oottam  and  Trow,  Mra.  Savage,  on 
March  1,  1889,  brought  an  action — Samge  v.  I^oimes 
—in  thA  Queen's  Bench  Division,  against  Downea  for 
ileHnnn  of  the  deeds.  Trow,  as  souiiator  for  Downes, 
therenpon  consulted  counsel  as  to  the  ooorse  to  be 
por^ued.  Theo^union  of  counsel,  as  it  appeared  from 
documentary  evidence  extending  from  Maroh  7  to 

(a.)  Bcpoctwd  hj  U,  J.'  Bulmm,  Ki).,  BaRkt»^ 

Jaw. 


Maroh  25,  tVM  to  the  eflSeot  that  he  had  with  mndh 
hesitation  come  to  the  conclusion  that  Mrs. 
Savage  was  under  the  will  legal  tenant  for  life, 

and  therefore  ontitled  to  the  custody  of  the  deeds. 
Counsel  suggested  that  a  summons  might  be 
taken  out  m  the  common  law  action  (&m^ 
Ihwnes)  to  stay  the  aotioa  for  tht  putpoee 
of  an  originating  sanunoaa  bamg  taken  out  in  tbe 
Chancery  Division  to  (li  tf-nnillO  the  point,  and  in  thn 
event  of  the  suiniijons  to  Htay  being  unsuccessful,  he 
recommended  an  allegtitiun  being  added  to  the  state- 
ment of  defence  iu  the  action  of  oetintte,  that  the  de- 
fendant Downes  bad  been  adriiod  tiuli  the  point  was 
doubtful  but  submitted  to  act  as  the  court  might 
direct.  On  the  30th  of  March  accordingly  Downes 
took  out  a  Muiiniions  in  the  cuunnon  l.iw  iictiun  to 
titay  the  action  ;  tin-  Muinmons  was  disiiiiN.se<l,  and  the 
coMts  of  it  were  made  euBtt*  in  the  action.  Ou  the  7th 
of  April  Downee  delivered  his  etatement  of  defence  in 
the  common  law  aotaon,  containing  the  allegation 
suj^gested  by  coun.Hol.  On  tho  'ilth  of  April,  after 
some  corresjKjudenctf,  iu  the  course  of  which  Cottam, 
aH  solicitor  of  Mrs.  Havoge,  more  than  once  urged 
Trow,  as  solicitor  for  Downes,  to  hand  over  the  deeds 
and  pay  the  ooets  of  the  action,  the  deeds  were 
handed  over  to  Cottam  on  an  undertakinfr  beinp 
given  to  return  thouj  if  the  property  wjw  not  sold. 
Thi)  common  Liw  action  for  detinue  utme  on  for  trial 
before  a  commissioner  at  assi/eo  on  the  I3th  of 
August,  and  judgment  was  given  for  the  plaintiff, 
withooalato  oajpaidby  the  defendant  Downes;  the 
learned  oomntissioner  in  giving  judgment,  however, 
stated  that,  if  he  had  to  deal  witli  the  question 
whether  Downee,  as  trustee,  was  entitled  to  retain  or 
charge  these  ooets  against  his  trust  estate,  he  saw  on 
the  materials  before  him  nothiiw  onreaoonaUe  in 
Downes'  eondoot  whidi  ooght  to  mprive  Vtm  of  the 
costs  on  the  ground  that  he  had  actwl  in  an  unfair 
or  improper  inanupr,  or  had  done  that  which,  as 
trustee,  he  was  nut  warranted  in  doing.  The  total 
costs  of  the  common  law  action  wero  taxed  at 
£139  Is.  2d.— viz.,  £82  13s.  (id.  being  the  plaintiff's 
(Mrs.  Savage's)  ooets,  and  £56  17e.  8d.  being  the 
defendant's  (Downes)  costs. 

In  August,  1^*91,  the  life  tenant,  Mrs.  Savage,  died. 
On  the  yth  of  February,  1892,  Downes,  the  trustee, 
took  out  as  plaintiff  an  originating  summons  in  the 
Chanotnr  Diviaion  lor  the  adnunistiation  of  iha 
estela  (ff  ^  teetatrix,  Senih  Beddoe,  by  wUdi  he 
askfnl  tf>  have  it  dfH;larpd  that  he  was  entitled  to  pay- 
ment out  of  th<'  trust  estate  of  the  above-mentiotuKi 
sum  of  £l.i9  Is.  Ud..  and  to  the  costs  of  the  originat- 
ing summons.  Cottam,  as  one  of  the  residuary  devi- 
was  made  a  deftaidant  to  the  sommona,  aod  waa 
appointed  to  repreeont  the  other  cestui  qtte  trusts  on 
the  hearing  of  the  summons.  He  opposed  the  appli- 
cation. 

Kekewich,  J.,  on  the  hearing  of  the  originating 
summons,  nude  an  order  anthondng  the  payaMOt  m 
the  abOTa-moitknied  snm  ol  ooita  in  the 
law  aotion,  to  the  tmitee  ont  of  tiie  tznai  aiMa,  and 

also  the  costs  of  the  originating  summoOB. 
From  this  order  Cottam  app^ed. 

Cottam  appeared  in  person ,  and  contended  that  the 
costs  of  tlie  Queen's  Bench  ai  tioii  hiwl  been  occa- 
sioned by  the  unreasonable  conduct  of  the  trustee  in 
refusing  to  give  up  the  title  deeda,  and  that  tha 
tmeteeuM  not  entitled  to  leoeiw  paynentof  thoia 
ooeti  ottt  of  fha  tnnt  aslate. 

Reiuhaw,  Q.C,  and  Herbert  Lake,  for  the  trustee, 
the  plaintiff  Downee.— The  tnutoein  refoiing  to  |^ 
up  the  deeda  auly  aotad  on  tha  advioe  of  hit  ooaneel 

and  solicitor.  Counsel  advised  that  the  point  as  to 
who  was  entitled  tu  the  ouiiudy  of  the  deeds  was 
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dovtbtfol.    Tb»  tnistoe,  therefore,  did  not  act  nn> 

reasonaHy  in  defcndins:  tho  common  law  action,  nnfl 
ought  to  be  allowe<J  the  costs  of  that  action  out  of 
the  trust  estate  as  char^ije*  and  expenses  i»roperly 
incurred.  Farther,  we  t^ike  the  point  that  no  appeal 
lies  on  the  p&rt  of  a  beneficiary  irMil  an  order  of  a 
judge  of  the  High  Court  allowing  •  trostee  costa 
out  of  the  trust  estate.  The  costs  of  the  Queen's 
Bench  action  wrrr  CDsts  of  "  proceeilinf^s  in  tho 
Supreme  Court"  within  ord.  65,  r.  1,  and  were, 
thflieffon^  within  the  discretion  of  Kekewich,  J.  ; 
and,  liKving  regwd  to  section  49  of  the  Judicature 
Act,  18T8,  no  etppeel  IIm  ham  Ihe  ondor  of  Kehe- 
Wich.  T.  On  this  point  tluy  dted  dkorlM  T.  Jones, 
35  W.  R.  ss,  :}3  Ch.  D.  80. 

Coftain  was  called  on  to  argue  the  point  as  to  juris- 
diction. -Cfitirl'»  V.  Ji)itf«  deaJt  only  w-ith  "  costs"  in 
the  proper  sense  of  that  term,  not  with  "  charges  and 
expenaea."  [LixDLBY,  L,J.,  referred  to  the  passage 
in  tho  ^udgnMnt  of  Qot/boa,  hJ„  in  Ciari«$  r,  Jwm, 
b»ginnmg  **  a  small  point  haa  been  n&ed,**  and  end- 
ing ■'  the  iijiijellant,  therefore,  is  not  injured  by  this 
part  of  the  order  "  :  .ih  W.  li..  at  p.  S!>,  33  Ch.  D.,  at 
p.  •'^2-3].  The  case  of  In  n  i'hn,ii'n,Jui,'Mv.  f  'liruiifll, 
'in  W.  R.  595,  H  Ch.  !>.  iUi,  shows  that  there  is  a 
diituBction  between  "ooata"  and  "charges  and 
«xi>enses  "  for  the  purpose  of  considering  whether  an 
a}>i>»'!il  lies ;  and  it  was  never  intended  in  Chnrh*  v. 

,/(/;»r.l  to  act  iniitnirytx  III  re  I 'h' II  lit  II .  The  (1  ist.s  <  if 
the  QutH'u's  IJt-nch  action  in  the  present  case  an'  not 
"costs,"  hut  "charges  and  expenses."  [LindlkY, 
L.J. — I  have  looked  at  the  entnea  in  the  registrar's 
ImmA  of  OftariM  T.  Jtmu ;  the  order  made  by  Baoon, 
V.C.,  in  that  case  says  nothing  abont  "charts  and 
expense;*  "  ;  it  only  relates  to  the  defendant's  '  coals 
of  this  action,  including  his  costs  properly  incurred! 
as  mortgagee";  nor  is  there  anything  about 
"flibargesand  expenses  "  in  the  ocder  of  theOoortof 
Appeal  in  that  cam>.] 

AhmAsio,  ^.C»t  and  Lahr,  in  reoly  m  ibe  question 
of  jutisdiotaott. — ^The  oase  of  in  re  Chmntll  was 

decideil  on  the  construction  of  ord.  ').),  r.  1,  of  the 
Kulee  of  1S75,  the  words  of  which  an*  different  to 
the  Words  of  ord.  *)■'».  r.  1,  of  thr  Rules  of  ISSI!.  The 
word  "  costs  "  in  ord.  r.  1,  includes  "  charges  and 
eispsnses" ;  there  is  nothing  in  ord.  (>o,  r.  1,  to  limit 
the  words  "  costs  of,  and  incident  to,  the  administra- 
tion of  tnuta,"  to  costs  of  administration  incurred  in 
the  Htif^titiiin  ;  these  words  apply  to  iind  include  an 
administration  of  a  trust  outside  the  court :  .Sotcn  on 
Decrees,  4th  ed.,  vol.  2,  part  1,  pp.  KHO,  KHia.  No 
appeal  lies  from  an  order  as  to  ooats  only :  IlarrU  v. 
AaroH,  25  W.  R.  353, 4  Ch.  D.  749.  In  Ckarlei  v.  Jonta 
the  costs  dealt  with  included  some  costs  outside  the 
mortgagee's  costs  of  the  action.  [T^ixiti.KY,  L.  J.— In 
Vhnrlet  v.  Jomt  the  Court  of  Aiifical  di  i  nut  say  that 
the  particular  costs  outside  the  iictmn  ullow«xl  b}' 
Bacon,  V.C.,  were  improperly  incurred.    They  only 

said  that  under  the  oroer  of  Bacon,  V.C.,  the  mort- 
gagee woipld  be  allowed  those  oosts  if  properly 
incurred  ;  they  did  not  hold  that  the  ijueation 
whether  those  costs  were  or  were  not  properly 
incurred  was  not  appealable.]  "Costs"  as  applied 
to  trustees  means  something  different  to  the  word 
costs  as  applied  to  an  ordinary  plaintiff  or  litigant : 
as  applied  to  a  trnstse  it  includes  "dtaigef  and 
expenses.  *' 

LnrDLBT,  L.J. — niis  is  an  appeal  from  an  order  of 

Kekewich,  J.,  allowing  the  plaintiff,  a  tru.stee,  certain 
oosts,  charges,  and  expenses  out  of  the  trust  estate. 
[The  Ivonl  .lust.ice  stat«i  the  facts  alK)ve  set  out,  and 
continued : — 1  The  first  question  we  have  to  deal 
wiUi  it  wiMttisr  an  appeal  liss  Inmt  tha  order  of 


Kekewiflli,  J.  ?   In  my  opiidon  an  appeal  does  lie 

fi-om  that  order.    That  question  turns  on  the  tru' 
effect  of  section  49  of  the  Judicature  Act,  1M73,  and 
onl.  65,  r.  1,  of  the  Rules  of  1883,  for  by  section  19  of 
the  Judicature  Act,  1873,  every  order  is  appealable 
unless  ma  find  some  provisfam  in  the  Act  or  nufls  tikat 
it  is  not  to  be  subject  to  ^>Paal.   Section  49  rms 
thns :  "  No  order  made  by  the  High  Court  of  Jnstiee 
or  any  judge  thereof    ...    as  to  costs  only.  whi<  h 
by  law  are  left  t<>  the  discretion  of  the  court,  shall  be 
Huhjeot  to  any  uppcal.  except  by  leave  of  the  court  or 
judge  malring  the  order."   We  have,  tliecefore»  to  aee 
what  are  **  oosts  only,  which  b^  law  are  left  to  tiie 
discretion  of  the  court."    That  is  shown  V>y  nrd.  65.  r. 
1.  which  runs  thus :  '*  Subject  to  the  prosisions  of  the 
Acts  and  these  rules,  the  costs  of  .md  ini  ident  to  all 
proceedings  in  the  Supreme  Court,  including  the  ad- 
ministration of  estates  and  tmsts,  shall  be  in  the  die- 
crstion  of  the  court  or  iud|(e ;  pcovided  that  notluxig 
herein  contained  shall  aeprive  an  executor,  adminis- 
trator, trustee,  or  mortp^agw  who  has  not  nnreasoii- 
fibly  institut«sl.  carrirti  on,  or  resiste<l  any  proceedings 
of  any  right  to  costs  out  of  a  particular  estate  or 
fund  to  wbich  he  would  be  entitled  aooordins  to  the 
rules  hitherto  a«tsd  upon  in  the  Ohaneery  DivisBon.** 
Neither  the  Act  nor  the  rules  say  a  word  aa  to 
"  charges  and  ex|»eii8<>s"  (as  distinguished  from  costjs'', 
of  fither  a  niortiTiif^''*'  or  a  trustee.     Both  stH-li.m  \'i 
an<l  ord.  »».'»,  r.  1,  n-late  to  "'  costs"  only.    The  object 
an<l  the  history  of  the  int nxluction  into  rule  1  of  onler 
of  tho  words  "  including  the  adminiatralium  <rf 
estatea  and  tmsts**  is  really  to  emphasiae  the  pr»- 
oeding  words  of  the  rule.  "  the  costs  of  and  incinont 
to  all  prcxM^edings  in  the  Supreme  Court."  and  to 
check  the  old  chancery  prft<;ti('e  of  giving  the  ccsts  <if 
administration  out  of  the  estate.     Apart  from  the 
exception  menti^M>ed  in  tbe  provisoes  to  ord.  65,  r.  1 
(and  some  other  statutory  exceptions  which  are  not 
material),  "  the  costs  of  and  incident  to  all  proceed- 
ings in  the  Supreme  Court  shall  l>e  in  the  discre- 
tion of  the  court  or  juilg««."     lint  in  the  discrf*- 
tion  of  what  c<^)urt  or  what  judge?    In  my  opinkm 
the  meaning  is  that  the  coats  of  prooeedangs  are 
to  be  in  the  disoretion  of  the  judge  befoni  whom 
the  proceedings  are  taken,  not  that  the  costR  nf 
one  proce«<<ling  are  to  be  in  the  discretion  of  a 
judge  before  whom  these  oosf-s  may  come  in  another 
proceeding.    They  conld  only  then  bo  asked  for  aa 
charges  and  exiienses.  sad  tM  momSftt  one  aaha  to 
have  them  treated  as  chaiges  and  SKpsnses  they  owmb 
to  be  costs  and  beooma  ehargM  snd  expenses.    In  the 
I  present  instance  the  costs  of  the  common  law  action 
\  of  Siiriu/''  V.  JhiirnfA  were  in  the  di.scretioii  of  the 
\  coniiuissiniicr  who  tried  that  case;  t»ut  tiny  ar«»  nnt 
costs  of  and  incident  to  the  proceedings  before  fiueke^ 
wich,  J.,  and  are  no  more  costs  of  pscoasdinga  in  bis 
disorstion  than  any  otiier  charges  anil  expenses.  Tho 
view  which  I  take  as  to  the  distinction  betwoeu 

"  costs  "  and  "  chiirges  and  expenses  "  has  nlso  V»fea 
taken  in  In  m  <'hti,>f  ll,  and  1  should  have  thouj^ht 
it  plain,  were  it  not  for  the  case  of  Charles  v.  t/ori«Mi 
which  at  first  sight  appears  to  raise  a  diffioaltjr' 
Under  the  proviso  ti  an,  65,  r.  1,  an  SKflovfeor  ctr 
mortgagee  or  tnist^-e  who  lus  not  unreasonably  in  _ 
stituted.  carried  on,  or  resisted  any  proceedings  is  n<it 
t.)  lie  licprivcfl  of  any  right  to  costs  out  of  a  particultt.r 
estate  or  fund  to  which  he  would  have  beiai  entitled 
under  the  rules  hitherto  aslad  upoa  in  sihaiioaiy.  Tbm 
effsot  is  that  costs,  chami»  and  saqpsnaes  properly: 
incurred  are  to  be  sIlowM  to  a&SOlitors,  niortgajs^<c><^4, 

and  trust'-es.  The  case  of  OShwbs  Jorie-g  is  of  tfa « 
conveise  kind.  In  that  case  a  mortgagee  who  had 
been  guilty  of  some  misc<mdnct  was  allowed  his  coal^^i; 
as  against  the  mortgagor  by  Baoon,  V.C,  and  t4i«' 
Oonit  of  Appeal  hrid  that  jm..jf|«al  lay  -from  tfti«| 
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erier  of  tlw  TleMJhanoepor  beowiM  tiie  <x)^ 

lase  did  not  come  within  the  proviso  in  mlo  1  of 
order  tio,  and  wero  in  the  discretion  of  the  judge,  fri>iii 
which  there  was  no  appeal.  It  is  true  there  is  a 
|MMge  in  the  jud^^ment  of  Ck)ttoo,  L.J.,  which  looks 
Mif  mm»  question  had  been  raised  in  that  case  as 
ti  '*(iun|M  and  expenaei"  as  distinguished  from 
"eoiti,**  rat  that  question  was  not,  I  think,  really 
brfore  thf  Court  of  Appeal  in  Cnarh*  v.  -  fi'iirs,  nor  was 
it  deklt  with  by  the  court.  The  doubt  created  by  that 
caie  when  fimk  looked  at  has  been  removed  from  my 
■nd,  by  ogmainiDg  the  eotn  in  the  regiatiar's  book 
of  fli»  aotaal  orden  made  by  Baoom,  V.C.,  and  th« 
Omtof  Appeal ;  and  that  casf  is  not  an  authority 
aglilUt  akllowiiig  the  H{.]i«'al  iu  the  i>resent 
case. 

We  have,  therefore,  now  to  uouiuder  whetbor  the 
ovdar  iMde  by  the  judge  in  the  ooort  below  was  right 
trvnqg.   Ine  present  appeal  is  against  that  part 
of  tbe  ocder  of   Kekewich,  J.,  which  allows  the 
trettee  out  of   the  trust  eetat<^  tlic  i.:osts   nf  flic 
common  law  action  unsuccessfully  defended  by  him. 
Notwithstanding  the  terms  of  the  devise,  Mrs.  Savage 
«M  Itgal  tenut  imc  Ufa,  and  waa  antitled  to  tbe 
detds,  and  no  doubt  ought  to  ba  thrown  hy  tba  oomt 
in  this  point.      It   is   perfectly  clear   when  the 
aathoritii^s  are  looked  into.     But  no  tru8t4^«  could 
be  reasonably  exp<«ctod  to  know  this ;  and  no  solicitor 
am  be  blamed  for  not  ifming  at  a  glanoe  what  the 
i%hti  of  the  parliea  were.    tSr,  Trow  himaelf 
thought  Cottam  was  right ;  but  Trow  did  not  act 
uurea-wnably  in  taking  time  to  consider,  nor  in  con- 
-iltuig  coimsi  1,  nor  in  being  guided  by  Liui  rather 
tbtA  by  his  opponent  Cottam.    But  a  trustee  who, 
vilhoat  the  sanction  of  the  oourt,  commences  an 
action,  or  dafanda  an  aotion,  OMaoMaifnlljr.  does  so 
it  Ub  own  risk  as  regards  the  oosts,  even  if  be  acts 
on  eounselV  opinion  ;  and  when  the  trustee  st-eks  to 
obtain  such  cuaH  out  of  his  trust  estate  he  ought  not 
to  be  allowed  to  charge  them  against  bis  cestui  ijue 
tntU  unless  under  very  exceptional  eirenmstanoes. 
II.  nidfled,  'Uie  judge  oomea  to  the  oonehuion  that  he 

would  have  authorized  the  action  or  drfciicc  hit<l  1h> 
been  applied  to,  he  luight,  in  the  <'xiTe:ise  uf  Ijis 
discretion,  allow  the  cost«  incurred  by  tlie  tru8t«H',  out 
of  the  estate ;  but  I  cannot  imagine  any  other  cir- 
I  nnder  which  the  costs  of  an  unauthorized 
sful  action  brought  or  defended  by  a 
I  could  be  properly  thrown  on  the  estate.  Now, 
if  in  this  case  the  trustee'  hu<l  applied  by  an  originat- 
ing tonuuons  for  leave  to  defend  the  action  at  the 
ansnae  of  th*-  estate,  I  cannot  suppose  that  any 
judge  would  have  anthoriaed  him  to  do  so«  Oonae- 
qoently,  I  rixrald  not  myself  have  allowed  these  costs 
<mt  of  the  estate. 

I  entirely  agree  that  a  trustee  is  entitled  as  of  right 
to  fuJl  indemnity  out  of  his  trust  estate  against  all 
his  oosts,  charges,  and  ezfienses  properly  inounred ; 
Kueh  an  mdemm^  ia  thepnoe  paia  by  eetiui  ftie  fniali 
for  the  gratuitoos  and  onerous  services  of  trustees, 
and  in  all  cases  of  doubt  cowts  incurred  by  a  trustee 
ought  to  be  borne  by  the  trust  estate,  and  n(jt  by 
him  personally.  The  words  "  properly  incurred  "  in 
As  ordinary  form  of  order  are  equivalent  to  "  not 
iBfnfflrly  iscacred."  Thia  view  of  fha  right  of  a 
traitee  to  fademmtv,  is  In  conformity  with  the 
•►■ttif*!  practice  in  chancery,  and  with  Tnrnir  v. 
!iaur.^k.  .'30  W.  B.  480,  20  Ch.  D.  3()3,  the  latest 
decision  on  the  subject.  But  considering  the  ease 
•od  oomparatiTely  small  espsnas  with  which  tnis- 
tess  can  obtain  the  opinion  of  a  judge  of  the 
Chancery  Division  on  the  ansalion  whether  an  action 
fthould  l>e  brought  or  defendefl  at  the  exjiens*? 
<«t  thn    trust    estate,    I   aiu   of   ojiiiiiun   that    if  a 

trustee  bsings  or  defends  au  action  unsueoessfully  and 


without  tsnve,  it  is  for  him  to  show  that  Am  costs  so 

incurrtxl  wore  properly  incurred.  The  fact  that  the 
trustee  a<;ted  on  cituiisel's  opinion  ia  in  all  cases  a 
circuiiistaiKt'  which  ought  to  weigh  with  the  court  in 
favour  of  the  trustee,  but  counsel's  opinion  is  no  in- 
demnity to  him,  even  on  a  question  of  costs.  This  was 
deoidea  in  SUM  t.  MUnt,  25  Ch.  D.,  at  p.  714.  In  the 
present  case  I  am  compelled  to  say  that  cotmsel  made 
a  mistake  in  advising  that  theri-  was  any  doubt  about 
Mrs.  lavage's  right  t)  the  deeds ;  and  Mr.  Trow  made 
a  mistake  in  acting  on  a  donbtfol  Opinion,  and  in  not 
applying  by  an  originating  summons  for  Isave  to  de- 
fend the  action,  as  he  was  advisad  that  he  had  a 
doubtful  CM.se. 

In  uiy  opinion  that  part  of  the  order  of  Kekewich, 
J.,  wliich  allowed  the  trustee  these  costs  out  of  the 
estate  ought  to  be  disuhoised,  and  an  order  made  as 
follows: — Yaty  tibe  order  ^  Sehswidh,  J.  As  to  the 
costs  of  Ravage  Downes,  Downes  to  be  allowed  out 
of  the  estate  only  such  of  the  costs  in  that  action  as 
would  have  b«»en  iiicurrL-(l  if  he  had  apjjlied  to  the 
court  for  leave  t<)  defend,  and  no  more.  [To  avoid 
further  tt^Mlse  the  I>ord  Justice  fixed  these  costs  at  ft 
spedfio  nun.  And  as  to  the  costs  of  Cottam  in  n- 
qMct  of  the  originating  summons  both  in  the  court 
below  and  on  the  apjieal,  the  Lord  Justice  also  fixed 
them  at  a  spe<;ific  sum,  and  directed  that  that  sum, 
and  no  more,  was  to  be  allowed  to  tiM 
Cottam  out  of  the  trust  estate.] 

BowKN,  L.J. — I  also  am  of  opinion  that  an  appeal 
lies.  The  costs  of  the  collateral  action  in  the  Qucon's 
Bench  Division  become,  in  my  opinion,  charges  and 
expenses  when  the  trustee  seeks  to  recoup  himself  for 
them  in  the  administration  of  the  trust.  They  an 
costs  in  their  origin,  but  oeaaa  to  ba  ooats  which  an 
fairly  wiHiin  the  unappealafela  discniiBn  <if  •  coml 
when  an  attampfc  ia  nmda  to  fix  flmm  «b  to  fha  tnsk 
fund. 

Old.  tjo,  r.  1,  directs  that,  subject  to  the  provisions 
of  the  Acts  and  the  rules,  the  costs  of  and  incident  to 
all  proceedings  in  the  Supreme  Oourt,  including  the 
admini.stnition  of  estntes  and  trusts,  shall  Ije  in  the 
discretion  of  the  court.  In  order  to  understand  the 
scope  of  this  general  rule,  wliiih  deals  with  the 
general  subject  of  oosts,  and  in  order  to  see  whether 
uisra  b  or  w  not  an  appeal  as  regards  the  matter  of 
the  summons,  we  must  look  bock  to  section  49  of  the 
Act  of  1873,  which  enacts  that  no  order  made  by  the 
Hif^li  Court  lis  "  to  costs  only  which  by  law  are  sub- 
ject to  the  discretion  of  the  court  "  is  to  be  subject  to 
an  appeal  except  by  leave.  Unless  an  appall  IB  til* 
present  case  is  taken  away  by  section  49  an  appeal 
neoessarOy  still  lies.  Are,  then,  these  ccets  4n  12m 
Queen's  Bench  action  "  costs  only,  within  the  dil- 
cretiou "  of  Kekewich,  J.  ?  They  were  oosts  as 
between  the  parties  to  the  Queen's  Bench  action,  and 
as  between  tiu)se  parties  were  rightly  dealt  with  by 
the  Queen's  Bcsiui  judge.  But  when  one  of  the 
parties  to  the  Queen's  Bench  action  endeavours  to 
recoup  himself  for  them  out  of  a  trust  fund,  can  they 
h*:  said  to  be  still  "  costs  "  within  the  meaning  of  se<:- 
tion  49,  and  within  the  absolute  discretion  of  the 
judge  who  hears  the  applioatioilP  flo  to  holdia  to 
dapriTe  eestet  ms  tntita  of  i 
tion  whether  Hie  tnutee 
a  collateral  action. 

In  ChenneWt  case  the  Master  of  the  Rolls  in  the 
Court  of  Appeal  pointed  out  that  *  *  charges  and  ex- 
psnan"  an  not "  costs  "  within  section  49,  and  the 
pgesBBft  rnle  (aid.  65,  r.  1),  whidi  is  subsequent  to 
ChrnnelVa  cate,  in  still  adhering,  after  that  decision, 
to  the  former  wortl  "  costs  "  cannot  be  taken  to  in- 
clude "charges  and  expenst-s "  under  it.  Is  it 
.i;eaa09ablei'  t9  sweep  within  the  scope  oi  a  section 


mttol  npon  tta  maa- 
jnslifled  in  detwifling 
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dealing  with  general  coeta  of  actions  tha  oolti  of  an 
indepead«nt  and  oollateral  proceeding  betnpraen  third 
persons  tried  before  a  difFerent  iudge  ?   If  this  were  a 

auestion  botwwn  principal  and  agent,  can  it  be  said 
bat  under  this  rule  the  costs  incurred  by  an  agent  in 
an  action  brought  or  defended  by  biin  were,  as 
bekiraea  lumMlf  muL  his  piin^wl,  to  be  witliin  the 
■fbK^te  diMmtiom  of  WMBe  ol^er  judge  who  had  not 
heard  the  case  ?  The  liability  of  the  principal  would 
depend  on  questions  of  pure  fact.  Why  should  the 
discretion  of  a  judge  of  the  High  Court  conclude  the 
matter  ?  And  why  should  the  law  be  otherwise  in 
the  case  of  a  tmit  fluid  f  All  matters  in  connection 
with  tnaii  funds  are  not  made  the  8Bb|eofc  (rf  pure 
dfeeretton  of  a  judge.  Hhsj  depend  on  queitioiie  of 
gfravity  involving  controversies  as  to  fficts,  and  pos- 
sibly legal  questions  of  right.  The  fallacy  of  the  re- 
spondentfl'  argument  lies  in  supposing  that  because  a 
trustee  has  to  pay  costs  in  a  oollatcral  suii,  it  is  as 
"  costs  "  that  he  infliota  them  on  Ue  own  tnut  fond. 
It  is  only  as  "charges  and  expenses"  that  he  can 
recover  them,  and  charges  and  expenses  are  not 
matters  as  t^u  which  au  appeal  is  taken  away,  either 
under  section  49  of  the  Act  of  1873  or  under  ord.  66, 
r.  1. 

But  it  ii  amd  that  the  oue  of  Charka  r.  Jime* 
deddee  that  alfhongh  in  meh  a  case  the  troalee  may 

appeal,  the  mttui  ijnr  frimf'*  may  not.  Tliat  cane 
(rightly  decificd,  no  duiiht,  on  the  rules)  nevertheless 
is  uiic  tliiit  intiii  ts  some  hanlshij)  on  trust  funds.  If 
a  tru.stee  niav  appeal  against  an  order  finding  that  he 
has  been  guiify  of  miscuuduct,  justice  would  seem  to 
indieate  that  an  meal  ought  oonveraely  to  lie  in  the 
intererta  of  inJknm  and  oesdi*  qm  tntH$  when  the 
decision  is  the  other  way.  However  under  ord.  65, 
r.  1 ,  it  is  not  so.  But  we  ought  not  to  stretch  the 
words  of  the  rule  in  order  to  apply  such  a  hard 
doctrine  to  "chai|^  and  expeniee"  when  the  dear 
words  seem,  in  tiieir  ordinary  sense,  to  exolnde  them. 
But  in  truth,  in  Charl>-^  v,  Jones,  the  point  raise*!  in 
the  present  case  as  to  the  lawfulness  of  an  appeal  did 
not  reaUy  arise.  The  appeal  jiresonted  there  was  as 
to  the  misconduct  of  a  trustee  in  the  suit,  and  Cotton, 
L.J.,  while  holding  that  no  appeal  lay  on  behalf  of 
the  tnut  fund  interested,  pointed  out  that  the  part  of 
the  order  of  Baoon,  Y.C,  wUeh  dfreeted  ooets 
(in  the  sense  of  dmrges  and  expenses)  properly  in- 
curred wej-e  to  cDiue  out  of  the  fuud,  was  regular,  but 
he  does  iu)t  say  that,  as  to  the  propriety  of  incurring 
such  cbarg(>8  and  expenses,  no  appeal  oould  lie.  The 
ease,  therefore,  is  not  in  pmnt.  In  my  Ojpinion,  an 
i^pealhere  lies,  and  I  proceed  to  oaarider  tnepveaont 
ease  on  the  merits. 

If  tlio  present  app<>al  fails,  what,  we  are  told, 
amounts  to  nearly  a  quarter  of  a  tiny  trust  fund,  will 
have  been  wasted  with  impunity  in  an  unsuccessful 
litigation  of  no  profit  whatever  to  the  trust  fund— 
and  the  1^1  profeesion  wfll  have  detomd,  wtthovt 
any  corresponding  advantage  to  aqybody^  a  OOUider- 
able  portion  of  a  veiy  small  oyster. 

Tht'  res]-Hin<lrnt  was  tnistee  uf  an  estate  such  as  I 
have  described,  and  entitled  in  that  capacity  to  a 
teoiaiader  in  fee  with  trust  for  sale,  MUect  always  to 
the  piwioua  life  interest  of  a  tenant  for  life.  Xhe 
tenant  ftnr  Hf^,  who  was  herself  meditating  a  sale  of 
the  property  under  the  Settled  T/ii:il  Act,  1SS2.  do- 
manaed — as  she  was  entitled  to  do — possetision  of  the 
title  deeds.  On  the  true  construction  of  the  will,  the 
trustee  had  no  answer  in  Uw  to  the  demand.  But  his 
soBaitor  entartrined  at  the  outset  some  doubt  as  to 
tiia  law  on  the  ease :  doubts  which  the  result  showed 
to  be  unfounded.  He  did  not  take  out  any  summons 
for  directions  from  the  court,  us  he  might  have  done, 
and  thereby  avoided  litigation ;  but,  on  bis  own 
lesponsibility*  ha  defeekdea  the  action  dawn  to-^ 


assixes,  and  was  then  defeated  in  the  end.  Uevn- 

quished  trustee  now  seeks  to  impose  the  costs  of  this 
idle  and  fruitless  litigation  on  the  estate  under  dr- 

cumstance^!  wliich  I  shall  presently  examine. 

The  principle  of  law  to  be  applied  appean  aninii* 
takably  clear.    A  trustee  can  only  be  inOMmifiedi  oat 
of  the  pookets  of  his  cettui  qm  tnut§  tffitmi  eoele, 
charses,  and  eaqienses  properly  inenmd  for  ^hendK 
of  the  trust — a    proposition   in    which  the  word 
"properly"  meains  reasonably,  as  A-ell  as  honatly, 
incurrwl.     Whili>  I  ag'roe  that  trustees  ought  not  to 
be  visited  with  personal  loss  ou  aouount  of  mere  enon 
in  judgment,  which  fell  short  of  negligenoe  or  oa- 
maeonsblnnneB,  it  is,  on  tho  otiier  hand,  eesmtiel  to 
reoollect  that  mere  bona  fldet  is  not  tte  teet,  and  that 
it  is  no  answer  in  the  mouth  of  a  trustee  who 
embarked  in  idle  litigatiou  to  say  that  he  honestly 
believed  what  his  solicitor  told  him,  if  his  solicitor  htus 
been  wrongheaded  and  perverse.   Costs,  charges,  and 
expenses  iraioht  in  iu£,  havo  been  unreasonably  in- 
curred do  not  aoBonM  in  the  mre  of  the  law  the  charac- 
ter of  reasonableness  simply  oecause  the  solicitor  w%« 
tho  person  who  was  in  fault.    No  more  disastntui  ^  r 
delusive  doctiine  oould  be  invented  in  a  court  of  equity 
than  the  daagenms  idea  that  a  trustee  himself  might 
recover  overmnn  his  own  eettui  aue  UrtuU  ooA  wUeb 
his  own  sdHoitar  has  nnreasonaoly  and  peryewe^  ia- 
curretl.  merely  1>e<anse  he  liail  aeti-^l  as  his  solicitor 
told  him.    If  there  bn  one  considtTation.  again,  tuam- 
than   another   which   ouglit  to  1m>  jinwont  to  th? 
mind  of  a  trustee — especially  the  truste*;  <»f  a  small 
and  ettsily-dissipated  fund — it  is  that  all  litigation 
should  be  avoioed  unless  there  is  such  a  chaaos  of 
snooess  as  to  render  it  desirable,  in  the  interests  of  (h« 
estate,  that  the  ne<:essary  risk  should  be  incurred. 
If  a  trustee  is  doubtful  as  to  the  wisdom  of  pro- 
secuting or  defending  a  lawsuit,  he  is  provided 
by  the  law  with  an  loeEpeeisiva  method  of  solmg 
Ms  dovhts  in  the  interests  of  iiia  tmst  He 
has  only  to  tiiki-  out  au  originating  aommons.  state 
the  point  under  discussion,  and  ask  the  court  whether 
the   point  is  one  which  shi)iil<i  be  fought  out  or 
abanaoued.    To  embark  in  a  lawsuit  at  the  risk  of 
the  ftmd  without  this  salutary  precaution  might  often 
be  to  speonbtein  law,  with  money  that  belongs  to  other 
I>eople.  WldithesepreliminaryoDeervatlons  I  proceed 
to  nai-rate  succinctly  the  story  of  this  wnstcful  liti)j.i- 
tion.    [The  Ix)rd  Justice  then  stated  the  facts,  aiil 
observed  that  any  solicitor  must,  after  consulting  the 
authorities,   have  known  that  it  was  a  dangerous 
thing  and  calculated  gravely  to  imperil  the  small 
trust  fund,  for  the  respondent  to  defend  the  threatened 
action  for  detinue  of  the  title  deeds;  that  on  the 
issue  of  the  writ  tlie  respondent's  solicitor  himself 
became  alarmed,  and  on  the  'ith  of  March,  1889, 
wrote  a  letter  to  obtain  counsel's  opinion  ;  that  coun- 
sel's opinion  in  r^ly  stated  that  "on  the  whole, 
though  with  nmeih  hesitation,  he  tiionglit  that  lbs. 
Savage  was  legal  tenant  for  life,  and,  therefore,  Stt" 
titlrtl  to  tho  custody  of  the  deeds :  that  oooniel 
added  that  as  regards  costs  hi'  retjoiuiueiided  an  all»'- 
gation  to  be  added  in  the  statement  of  defence  in  thf 
a^^tion  of  detinne,   that  the   defendant   had  Ix^en 
advised  that  the  point  waa  doubtful ;  that  oouneet. 
however,  had  not  advised  the  aotion  to  be  defended, 
nor  stated  that  it  could   be  defended  with  any 
prospect    of    success;    his    lordship     then  pro- 
ceeded : — "] 

Pausing  here  to  review  the  situation  the  following 
facts  are  dear.  The  reepondent  throng^  his  eolioitor 
knew  (on  the  7th  of  March)  that  his  counsel  feared  (se 
he  himself  did)  that  he  was  in  the  wrong.  His  counsel 
had  not  even  advised  him  that  thr  action  might  be 
defended  with  any  reasonable  prospect  of  suoceee. 
What  waa  tiia  dn^  of  an^  twaiie  of  »  tbuj  fandP 
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WW  WM  tbe  only  resBonublt'  coiine  that  could  thore- 
tw  panned  lor  the  benefit  ol  m  fund  of  tius 
f     OVrioody  eifher  to   abendan  the 

defence  if  hn  oould  not  compromise,  or  to  take  out  an 
criginating  summons  asking  for  the  directions  of  the 
*art.  The  smtillnoss  of  the  estate  out  of  which  costs 
if  onkrad  would  have  to  oome,  the  character  of  the 
qoMtioo  at  imie,  the  edrene  of  oomweL 

ue  MDSS  that  the  authoritiea  on  the  point  were  nn- 
fMoorable — all  these  things,  to  my  mind,  made  it 
»b*olnteIy  and  utterly  UDn-asonable  without  further 
viTiceto  riak  the  money  of  the  cestui  que  tnuU  in  a 
commoo  kw  Mlion  about  theemlody  of  these  deeds. 
The  liinlian  panned  iti  omnM.    A  futile  attampt 
«■■  wtfe  to  itsy  tbe  oommoii  law  aoUon  on  thf 
terms  of  taking  out  an  originating  summons  in 
hancen-   to    have    the    question    decided  there, 
vhf-Tf  counsel  boliered   the   trustee    would  get 
bis  eoeta  oat  of  the  fund.     A  useleM  profeesion 
«M  aiada  in  the  etotement  of  defence  of  a  willinff- 
rum,  at  soon  as  the  Queen's  Bench  Division  should 
prononnce  judfpnent,  to  submit  to  it — h  piotis  ex- 
Tfi^on  of  rosignntion  to  the    will  of   uio  court, 
borrowed  from  chancery,  but  wholly  thrown  away 
open  a  oonunon  law  action  of  detinue — and  on  the 
Uth  ol  AngiMtt  at  the  aaeiMe,  the  learned  commis- 
mwrwfao  Mt  as  a  judge  decided  the  aotton  against 
'hp  rp«pondent,  not  expressing  any  doubt  upon  it. 
There  wan  no  appeal  against  his  decision,  fieliance 
has  been  placed  by  respondent's  counsel  on  the  fact 
that  in  deliTennc  judgment  the  learned  oommiMiioner 
iuted  that,  if  he  had  to  deal  witii  the  qoeetion 
whether  the  trustee  was  entitled  to  retain  or  charge 
these  costs  against  the  trust  estatt',  hr  huw,  on  the 
aterials  before  him,  nothing  unrt'a.sonable  in  the 
rMpondent'e  oonduot  which  ought  to  deprive  him  of 
tteooets  on  tha  gnnuid  that  na  had  acted  in  an 
mbit  or  unpiroper  manner,  or  done  that  which  as 
traitee  he  was  not  warranted  in  doin^ ;  but  that  that 
matter  must  \>e  dispnsod  <jf,  whon  it  arose,  by  the 
proper  tribunal.    The  learned  commiaaioner  had  not 
Wore  him  the  materials  now  before  thia  court,  and 
tbe  aiattar  is  at  laige  for  us.  The  view  of  Keke- 
«idi,  J.,  in  tbe  respondent'e  favoiir  is  a  matter 
which  has  much   inipre*wed  me.     The  note  fur- 
ra»b»l   us   of    his   judgment   is   imi>erfet:t ;    but  I 
think  that  Kekewich,  J.,   has  bevn  influenced  by 
the  view  that  the  aolicitor  of  the  respondent  had 
seted  either  under,  or  not  eontrary  to,  the  opinion 
•if  oonneal.    He  also  expresses  the  opinion  that  the 
[xiint  of  law  HS  t<i  the  custody  of  the  deeds  was 
one  of  vimf  iliflii  ulty.      An   I   luivc  aUovc  nljitrd, 
I  myself  (it>  not  agn*-  that  this  jioint  of  law  was 
<iifficult.     Ah  noon  am  the  authorities  are  examined 
the  diflionlty  vaniehea.    Bvea  if  the  point  of  law 
nw  fificnli,  this  doee  not,  to  my  mind,  justify, 
is  a  «mall   tru'^t.   'Icfcnding  mi  action  of  (ictiruie, 
B  which  the  rt  KjKiiiilent's  solicitor  iin<l  his  counsel 
wwe  both  unable  to  Uring  themselves  to  Ix'lieve  that 
ft*  respondent  would  suooeed,  without  making  some 
tflbrt  to  obtain  directions  from  the  oourt,  or  to 
make  terms  with  their  adversary.    Any  other  view 
«P]ioani  to  mo  to  be  fraught  with  the  utmost  danger, 
loth  to  trust  estiittfi  and  to  thi-  yiractice  of  thi.s 
oart.     I  think  that  up  to  the  0th  of  March  the 
tnutee  wae  not  aetilig  aureasonablv,  although  he  was 
•ctiag  onder  •  laiBhHWi  imnraaMNi  of  hli  rights. 
Vnm  and  aflar  th«  90»  of  HanAi  be  wae  aeting,  in 
ray  opinion,  most  rashly  and  verj'  unreasonablj'.  Ho 
i^ught,  I  think,  to  be  allowed  out  of  tbe  trust  fund 
tbp  costs  indicated  by  Lindley,  L.J.,  and  no  more. 
'Hiis  will  relieve  the  tnut  fund  of  the  burthen  placed 
II  it  bj  the  Older  of  Ilia  oonzt  below,  and  I  agree 
that  the  rariid  oidw«Uah  Uadlqr.  L^v  ^  atetad 
iioorrect. 


A.  L.  Sinrn,  L.J.— I  have  nothing  to  add  to  the 

judgments  alrewly  delivered. 

Order  apjiealed  from  varied, 

SoUeitors,  Cotiam  ;  Tucker,  Lake,  dc  Lyon,  for  A.  P. 
2Vew,  daofanzy  T' 


Dec.  1. 


From  Q.  B.  Div. 
(Lord  Eeher,  M.H..  and 
Lopes,  liJ.) 

Davby  I-.  BENXmCK.  (a.) 

I'rarticf. — Plradintj*    Ordrr /or  jiartiruhir/i — .Vrin-w/n- 
pliance — Order  to  <iiami*H  action  if  }>artindar«  not 
delivered  within  certoia  timt — OnL  19,  r.  7 — AeUM 
flAewn  by  pariiailan  <e  he  /Hvohua  er  eenajfem 
"  The  pieadingM  "—Ord.  25,  r.  4. 

An  order  made  on  a  fitunUjf  to  deliver  particulars  qf 
hie  d€um  under  enf.  19,  r.  7,  moiy  indiide  fAe  fern  that 

the  action  thaH  he  dismissed  unleee  the  fmrHcMiore  we 

delivereil  trithin  a  certain  time. 

_  Semble,  thr  >r„rdt  «*Me  fMA^  **  At  orA  S9.  r.  4, 

inehidf  i«irt ii-ulnrs. 

Appeal  by  the  plaintiff  from  an  order  of  a  divisional 
oourt  that  tiie  action  be  dismissed  unleas  the  plaintiff 
deliver  proper  partioulaia  of  hie  daim  within  fifteen 
days. 

The  plaintiff  sued  the  defendant  to  recover  a  sum 
of  money  in  respect  of  services  alleged  to  have  been 
porf<irmed  bj  tno  pkintiff  for  tba  deCndaat  atbia 

request. 

On  the  30th  of  May,  1892.  the  defendant  obtained 
an  order,  under  ord.  19.  r.  7,  that  tha  plaintiff  ehoidd 

deliver  particulars  of  his  claim. 

On  the  l.jth  of  June  a  further  order  was  made  that 
tbe  plaintiff  should  deliver  particulars  within  ten 
days. 

On  tha  4th  of  July  a  further  ocdar  wae  nada  thai 
the  aodon  ehould  m  diimieeed  nnlev  the  plaintiif 

delivered  particulars  within  a  week. 

The  plaintiff  then  delivered  certain  particulars  to 
the  defendant,  but  tbe  defendant  considered  them 
insuflBcient,  and  on  tbe  20tb  of  July  he  obtained  an 
order  that  onleee  tbe  plaintiff  delivered  .prefer  par- 
ticulars within  ten  days  certain  imragraphs  of  tba 
statement  of  claim  should  be  struck  out. 

The  plaintiff  delivered  further  i>8rtii'ulani.  but 
again  the  defendant  considered  them  insuiUcieut.  and 
OB  the  4th  of  August  the  defendant  took  out  a 
ewnmona  aaking  (ifthat  the  etateoMnt  of  oleim  bo 
itmck  ont  nnder  ord.  25,  r.  4.  ae  being  friroloaa  and 
vexatious;  and  (2)  that  the  action  be  dismissed 
unless  the  plaintiff  delivered  proper  particulars  with- 
in st  ri'ti  days.  On  the  hearing  of  this  summons  the 
maeter  made  an  order  diamisaing  the  action  with 
onrta.  The  plaintiff  appealed  to  the  judge  at 
chambers,  who  affirmed  the  order  of  the  master. 
Tin-  plaintiff  again  appealed  to  tli<-  Divisional  Court 
(MitiliL'W  .iikI  I'niic,  JJ.),  who  onltTrd  (lie  ivctiun  to 
l)e  dismisstil  unkits  the  pluintiff  should  deliver  proper 
particulars  within  fifteen  days. 
The  plaintiff  now  mpMaled  to  the  Court  of  Aff*^' 
Ord.  19,  r.  7,  is  as  foUowt :  **  A  further  and  Better 
stalemt  lit  of  the  nature  of  the  claim  or  defence,  or 
further  and  lietter  particulars  of  any  matter  stated  in 
any  pleading,  notice,  or  written  proceeding  requiring 
particulars,  may  in  aU  cases  be  ordered,  upon  such 
as  to  oorta  and  oOsnrisab  as  may  be  just." 
Ord.  35,Y.4,ia  aafoUowi:  **T]m  oonrtorajodge 

(a.)  Bsportad  by  F.  Q.  Ruckeii,  Esq.,  Bartistsr-at- 

Law. 
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mif  ovtar  vny  pleadinc:  to  bo  stnick  out,  on  the 
ground  that  it  disuloses  uo  reiwonabie  cause  of  action 
or  MMwer,  and  in  any  auch  oaae  or  in  cam  of  the 
■otioa  or  defenoe  being  shown  by  the  pleadings  to  b(> 
frivolons  or  yexatious,  the  ooort  or  a  judge  luny 
order  the  ftction  to  be  stayed  or  ilisiiiisstxi,  or  judg- 
ment to  be  entered  acoordui^ly,  as  may  be  just. 

J,  S,  FloK,  far  fbe  plaintUF. 

E»  JAmibM,  far  the  dcfandant. 

Lord  EsiIKK.  M.R.  Tn  this  cn^n  tho  Tiiiifltcr  made 
an  order  that  the  action  shuuld  be  dismissed.  The 
summons  wax  iipplied  for  on  two  grounds — the  first 
beiiig  that  the  action  wai  Mvolow  and  vexatious, 
and  tBe  noond  groimd  baing  that  an  order  had  been 
made  for  proper  particulars,  and  furopar  porticulHrti 
had  not  been  given.  Nuw  there  are  two  ways  in 
which  an  action  may  be  dismissed  for  being  frivolous 
and  vexatious ;  it  mav  be  done  under  ord.  25,  r.  4,  or 
it  may  be  done  nnoer  the  inherent  power  of  the 
court.  The  question  whether  the  present  action 
could  be  dismissed  under  ord.  25,  r.  4,  depends  on 
whether  particulars  ore  to  be  treated  as  part  of  '*  thn 
pleadings"  within  that  rule.  1  am  strongly  of 
opinion  that  they  are.  I  think  that  where  thcrt'  ^re 
partioolan,  and  thegr  ihow  that  the  aotkn  i»  fiivolous 
and  -ventiooa,  an  order  may  be  nude  under  this 
rule  diHraisfdng  the  action.  But  it  i.s  not  necessary 
to  determine  that  jwiut.  The  court  h)M>  uiht  rcnt 
authority  to  stop  j)roceedings  which  are  frivoluus  i>r 
vexatious,  or  an  abuse  of  the  process  of  the  court. 
And  this  mav  be  done  at  any  stage  of  the  proceed- 
fingt.  Hen  the  plaintiff  was  orderra  again  and  again 
to  deliver  particularR  of  the  services  in  respect  of 
which  he  sued  the  defendant ;  and  he  has  faded  to 
deliver  any  proper  particulars.  The  court  might  well 
diaw  the  infaranoe  that  tho  neaon  why  he  uiled  to 
do  so  wa»  beoanse  he  had  aerer  veudeced  amr  aervio^^ 
at  all.  If  he  had  not  rendered  any  Mrvfees,  then 
there  was  no  cause  of  action.  And  under  such  cir- 
cumstances the  court  ha«  an  inherent  autlmrity  to 
order  the  action  to  be  dismissed.  The  onh^r  of  tho 
Divisional  Court,  however,  was  that  the  action  should 
be  dismissed  unless  the  plaintiff  delivered  particulars 
within  fifteen  d&yn.  The  result  of  tho  order  being 
made  in  that  form  is  to  raLso  this  question  vi/.., 
whether  ord.  I'J,  r.  7,  which  says  that  jmrtieulnrs 
may  bo  ordered  "  upon  such  terms,  as  to  costs  and 
otherwise,  as  may  be  just,"  authorizes  the  malcing 
of  aa  otder  for  partiealan»  indnding  the  tenn  that 
tiie  aoHon  iball  m  diamined  nnleae  Hie  particulars 
are  delivered  within  n  l  ertaiii  time.  I  am  of  opinion 
that  the  rule  authori/.eH  the  niakiug  of  such  an  order, 
and  that  the  onier  now  appealed  from  was  rightly 
^de^under  that  rule.    The  a^eal  muet  be  dis- 

Lorse,  LJ.,  oononmd. 

Solicitors  for  the  pl.dntiff,  For  it  Jot/. 
Solicitors  for  the  defendant,  Z.«uw«  di  Lewit. 


From  Q.  B.  Div.  ) 
(Lord  Ether.  M.R.,  and  [  Aug.  10»  1892. 

BowenandKay,  L.JJ.)  ) 

GUABDUJfs  OF  West  Ham  riaoH  {Ait}ifllai,U). 
GmmcawABDENs,  &c.,  of  St.  Matthew,  Bbtukal 

OUBN  {RetpondmU}.  (a.) 

Foot  law — Stttlement — Irrtmombility — Retidence  apart 
from  parent  n-hiU  tindrr  tixUm — 11  dk  12  Vict.  c.  Ill 

(a.)  Beported  by  W.  F.  Babhy.  Baq.,  Banistar-at- 


— Divided  Parithf.i  ami  Poor  LoW  AmmimatAd, 
1876  (39  lb  40  Vict.  c.  61),  t.  34. 

A  pauper  retided  in  domestic  tervice  from  the  agt  of 
/'•urtt  ru  til  tftr  iiffK  of  eighteen  in  a  fKirisli  in  th*  appellant 
anion.  Her  father  icas  dead,  and  her  rivAhrr  never 
rrsidul  nor  had  a  MtUment  in  (he  appellant  uninn. 

ffiM,  that  the  provito  in  ttdUm  II  A  12  Fid  c 
1 1 1  only  applied  to  prevent  the  anpanttion  of  famUia, 
and  therefore  did  not  apply  where  the  jmuper  ^mi  raidim} 
apart  from  her  jmrent ;  thiU  the  jyanper  actjuired  n  sUtiii 
of  irretnombility  by  tuck  residence  while  under  $ijieen; 
and  thatt  aeoordituiljf,  the  period  of  retidenu  wider 
sixteen  eauU  be  aaued  to  the  period  of  reeidetut  tmr 
sirfeen.  ao  as  to  confer  a  settlement  Hjwn  her  undtT  WdlM 
U  if  the  Divided  Parishes  Ad,  1616. 

A]>peal  from  the  judgment  of  the  Queen's  Bench 

Division  upon  a  special  case  stated  on  appeal  against 
au  order  of  a  metropolitan  police  magistrate,  wberebj 
he  adiudged  that  the  pariui  of  Low  Leyton,  in  the 
appellant  union,  was  the  phwe  of  the  lait  legal 
settlement  of  tiie  panper,  Garoline  BaldielSar. 

The  pauper's  father  died  when  she  was  two  ywi 
old,  and  her  widowed  mother  resided  and  wa*  settled 
in  Shoreditch  |>arish.  The  jiaujjer,  a  few  days  befort 
she  attained  the  age  of  fourteen,  went  into  domestic 
aorvioe  in  the  |iarieh  of  Low  Lejrton,  and  resided 
there  without  mterruption  until  a  few  days  befoe 
she  became  eighteen  years  of  ago,  when  she  wentte 
reside  with  l>nr  mother  at  places  i  nitside  the  appellsnt 
union  until  slie  became  chargeable  to  the  respondent 
parish.  The  court  of  quarter  sessions  dismissed  the 
api)^  from  the  magMtcate,  and  this  dedeion  «m 
afiirmed  by  the  Dfvwnal  Court  (Pbllodk,  B.,  mi 
Yaughan  fnUiaoia,  J.)  The  appcDaat  mdon  ap- 
pealed. 

August  9.—JeIf,  Q.C.,  and  It.  D.  Muir.  for  fl» 
appelUnts. — It  must  be  shown  that  in  oaoh  of  tte 

three  years  necoesary  to  confer  a  eettlemrat  ^ 

I)aup<T  uu.st  have  been  irremovable.  WTieii  th# 
pauper  was  under  sixtwn  she  wa-s  part  of  her  mother  * 
fanuly,  and  could  have  been  roniovod  with  her  to  her 
plaoe  of  aettlement  outaide  the  appdUant  umoa. 
There  were,  therefore,  not  three  years  of  memor- 
ability while  the  pauper  was  in  servic*^  in  tlic  appl* 
lant  imion.  The  proviso  in  section  1  of  11  12  Vict, 
c.  Ill  ajipliod. 

They  referred  to  Raj.  v.  St.  Elbe's,  12  a  B.  137: 
Bey.  v.  Pott  Shriyley,  12  Q.  B.  143;  Reg.  v.  67.  (>/(if'  < 
Union,  22  W.  R.  75,  L.  &.  9  a  B.  38  ;  Reg.  v.  Bad, 
7  W.  R.  586.  2  E.  &  E.  266 ;  Reg.  v.  Abinyd^m  Uiden, 
18  W.  R.  981.  L.  R.  .5  Q.  B.  406;  Reg.  v. 
Uninn,  27  W.  R.  708,  4  Q.  B.  D.  .323;  Dvrchattr 
Union  V.  WeymotUh  Union,  16  Q.  B.  D.  31,  M  W.  R- 
Dig.  135;  Swindon  Union  v.  iVestburj/'On-StvtT* 
Union,  88  W.  B.  295,  14  App.  Oaa.  485. 

Beven,  for  tho  respondents.— At  the  end  of  the  fint 
vear'e  reaideoae  in  the  appellant  union  the  panpv 
became  irremovaUe,  and  auriug  the  next  three  yean 

she  remained  in-eniovable,  and  came  within  the 
provisions  of  section  .14  of  the  Divided  Parishes  Act. 
187t).  A  child  under  sixteen  can  acquire  a  (settlement 
by  residence:  Holbom  v.  Cherttey,  33  W.  K.  .i44,  H 
Q.  B.  D.  289;  Reg.  v.  St.  Oeorge't-in-the-EttM.  l^  W. 
B.  787.  L.  R.  5  Q.  B.  3«4  ;  Mitford  Union  ▼.  Wnflmd 
Union,  38  W.  R.  632,  25  Q.  B.  D.  164. 

.hlf,  Q.C.,  replied. 

Cur.  adv.  twIL 

August  10.— Lord  Eshkr.  M.R.— The  Diri<ioiul 
Court  has  decided  that  the  pjiuper  obtaine<l  a  settle- 
ment in  the  union  in  which  she  hat!  in  fact  lived  for 
more  than  three  years  in  domeetic  aervioe.  IV 
queation  ia  whether  hgr  to  liviqg  ahe  had  obCaiaad  • 
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f«-'lieriiHnt.  When  she  first  went  into  service  she  was 
<lmo$t  toui-t^u  ymn  of  age,  and  she  vanabed  in 
Mrrioe  to  the  sam*  Mrish  for  foar  jean.  Her 
■fldwrdiiliiot  lire  in  fliat  parish,  aad  hadno  sstlle- 

mpnt  thpH'.  Now  the  law  of  settloment  whs  so  nhsciiro, 
itid  gavf  ritte  to  »o  nmiiy  lawsuits,  that  the  effort •(  of 
th»'  Iji^jfislature  were  dii-oct*d  t<  iwiirds  simplifying  tho 
law.  The  first  thing  was  to  vaaut  the  law  oi  irre- 
mnkOkjt  and  to  make  that  Che  impoirtaiit  hiqmry. 
AeeU  UkWiti  eettleaMiit  was  not  done  awny  with. 
If  •  fmuptr  wm  irreraoTable  for  a  certain  number  of 
yr.irs,  the  pail|i6r acquired  a  settleiiu-nt.    To  ascertain 
wli*  ther  a  pauper  has  acquired  a  settlement  in  a 
certain  ]^iariah,  the  inqaiiy  WMfc  be  dlieoted  to  the 
qoMtioa  whether  the  pauper  was  inanovaUe  m  that 
y«mh  for  three  yean.    Tlie  qtieetion  of  in«mov- 
-Hlity  was  siniplifit'd  by  enactil^  fhat  n-sidencc  for  a 
vrar  m  a  j>ari»h  reuderi-d  the  paup«'r  irrt  moTttblt>. 
The  result  was  that  if  a  pauper  reaicicd  for  one  year 
in  a  pansh  be  would  be  irremorable;  if  he  reioded 
fnr  duee  years  be  would  acquire  a  aetlilenMiit.  Then 
oome*  a  qoestion  which  it  is  not  necessary  to  deter- 
Bune,  whether  a  pauper,  who  has  rosided  for  three 
Jttn  in  a  parish,  and  was  irmuovable  in  th<'  last 
two  years  only,  a^^^^quiri's  a  settlement?'     The  case 
bert-  stands  thaa:  Durin;^'  tho  flnfe  year  it  is  obvious 
that  the  pe*9er  oould  have  been  removed  from  this 
parish.  Ai  OA  end  of  the  flnt  year  flie  ]>auper,  by 
her  nadenooill  the  jmrish  for  one  year,  waa  irrr-uiov- 
libie.  and  therefore  during  each  of  the  three  years 
fuUowing  sbe  was  irrenif)vable.     T1h>  i)au|)er  waa 
tiierefore  irremovable  during  each  uf  those  years, 
and  acquired  a  settlement. 

It  is  said  that  the  proviso  to  section  1  of  1 1 
4  12  Vict.  c.  Ill  altered  that.  lu  my  opinion 
the  pro%-isu  was  intended  to  be  a  humane  enact- 
ment, whereby  a  family  living  together,  which  would 
otherwise  be  compelled  to  separata,  would  so  to 
the  phKM  of  aettlement  of  the  parent.  That  legis- 
Istion  was  only  wanted  whire  tiiat  Hfi^t  would  be 
produced-  That  was  the  view  tak  ii  by  Cockbum, 
C.J..  in  Rey.  v.  Lrtth  Cuiou,  and  he  had  there  to 
ojiisider  whether  the  child  was  in  contemplation  of 
law  living  with  its  mother,  thoiMfa  not  in  fact  living 
with  He  mother.  If  a  duM  were  living  with  its 
parents,  its  reeidenw  would  l)e  its  paronts  r»*sidcno<>. 
u  the  child  wt^n-  away  on  a  visit,  or  at  s<  luml.  still  in 
ixmtemplation  of  law  its  residence  would  1*^  with  its 
vuttata,  as  the  |taretits  would  havp  the  jjower  to  take 
Dedktbe  child  at  any  moment.  In  the  present  case  the 
pei^er  was  ia  domestic  service,  and  was  living  with 
W  neater  or  mistress.  In  At-y.  v.  fjfrrU  f'nion 
CocUmni,  CJ.,  was  considrrinp  thi'  i  isr  of  :i  rliild 
who  was  abttiidoiK-d  by  its  pan-nt,  Imt  lir  did  not  la\ 
down  that,  a{>art  from  aliandonnjent,  a  ihild  must 
conndered  as  residing  with  its  mother.  Here  I  think 
that  the  pauper  waa  residing  in  the  parish  where  she 
*M  in  semoe.  It  has  Ix-^n  lnld  fliat  if  there  is  a 
lesidence  for  one  year  uudcr  sixteen  so  hh  to  cause 
trremovablity,  ami  similar  rcHidence  for  the  remaining 
two  years  after  sixteen,  the  two  {leriods  may  be  added 
Iqgsther  so  as  to  confer  a  sntUemeiit,  subject  of 
«Nine  to  the  provieo  in  section  I  of  1 1  &  12  VioL  c. 
Ill  as  to  the  separation  of  famtliee.  I  think  tliat  the 
''.»■<  i^ion  in  /?»;/.  v.  LtnlA  I'tiiun  is  uiie  that  we  cannot 
wi'i  ought  not  to  overrule.  It  produces  simplicity 
^iid  carries  out  the  object  of  the  Legislature,  and 


pn-venu  the  necessity  of  inquiring  into  the  poeition 
of  the  parenta.   I  agree  with  that  decision,  hint  even 

if  I  differeil  from  it  T  do  not  think  tlmt  we  ought  to 
orerrule  it.  The  judgment  of  the  Dimional  Oourt 
aoMtheaaiiined. 

BowBi,  L.J. — I  am  of  the  same  opinion.  I  do  not 
think  that  this  pouii  waa  decided  in  the  case  of 


Swindon  L'liion  v.  Wettbtiry-uu-ISKvern  i'mon,  and  so 
far  as  the  court  below  thought  that  it  had,  I  most 
say  I  cannot  follow  them.  This  case  tnraa  apon 
another  point — whether,  at  the  end  of  tiie  flnk  jinr 

of  the  pauper's  domestic  service,  she  had  not  aoiisired 
a  ^ffifiiK  of  irremovability.  If  she  had,  that  ttattu  ot 
irremovability  continued  during  the  three  following 
years,  and  she  was  irremovable  in  each  of  those  years, 
and  at  the  end  of  the  three  years  aoqoired  a  settle- 
ment. We  must  first  see  whether  the  pauper  resided 
in  the  parish,  and,  secondly,  if  so,  whether  the  pro- 
viso to  section  1  of  11  &  1  i  Vict.  <.  Ill  prevented 
that  residence  from  giving  her  a  skUuti  of  irremov- 
ability.   As  to  whether  she  resided  in  the  parish,  I 

Stee  with  what  was  said  by  the  Master  of  the  Bolls, 
e  child,  though  nnemancipated,  had,  with  her 
parent's  consent,  gone  into  service  and  taken  up  her 
alM)de  in  the  parish.  That,  in  ordinary  language, 
was  rosider.co  there.  The  second  question  waa 
whether  that  residence  conferred  a  status  of  irremov- 
abllii^.  That  depends  upon  the  proviso  to  the 
Act.  A  proviso  must  be  takoi  as  limiting  the 
meaning  of  the  section.  That  was  the  view  taken 
by  focKbiim,  C.J.,  in  AV'/.  v.  I.rfih  Union.  It  is  a 
proviso  framed  in  the  interests  of  hmnanity,  and  must 
oe  construed  as  thus  H—W"g  the  section.  In  that 
case  the  child  had  been  severed  from  the  nortore  and 
custody  of  ^  mother,  and  wUle  so  severed  it  had 
completed  the  statutory  period  of  residence.  The 
court  came  to  the  conclusion  that  the  child,  being  so 
abandoned  by  the  mother,  mtwt  be  taken  to  have 
acquired  sufficient  independence  of  life  to  obtain  a 
restdenee  away  from  ite  motiier.  The  question  then 
arose  whether  such  residence  away  from  its  mother 
jrave  the  child  a  atatut  of  irremovability,  and  upon 
that  question  the  proviso  had  to  be  considered.  The 
Lord  Chief  Justice  considered  the  object  of  the  legis- 
lation, and  said  that  it  was  to  prevent  the  diapeiaal 
of  families,  and  only  iq^ied  where  the  family  were 
living  together,  and  nooordingly  that  the  proviso  did 
ni>t  apply  to  that  case,  where  no  question  of  separating 
a  child  from  its  parent  arose.  The  irremovability  of 
part,  of  .a  family  living  together  was  not  to  take  effect 
where  the  head  of  familj  was  not  irremovable. 
That  is  how  T  ondnrstand  the  aeeision  in  that  case,  and 
that  view  was  also  taken  in  lin/.  v.  Rf.  Mnrri  ,^rcAe», 
A'...Yfr.  10  W.  R.  2(5S.  .'{1  L.  .T.  M.  C.  77,  and,  I  think, 
m-cepted  by  this  court  in  Miih  rJ  Uiiiou  v.  Wat/land 
I'tiixH,  where  the  Master  of  the  Rolls  and  Fry,  L.J., 
both  point  out  that  this  limitation  must  be  read  into 
the  proviso— namely,  that  it  was  enaoted  to  prevent 
the  dispersal  of  families.  Whether  that  is  rae  true 
itu  nnin^^of  the  proviso  T  ennnot  say.  But  wliy  should 
^ve  disturb  the  law  laid  down  for  so  many  years  l"  In 
!iiy  itpfailoB  we  must  fbUow  it. 

Kat,  TtJS.,   read  Hi*  fcllowing  judgment:— A 

ynim^r  girl,  the  child  of  a  widowed  mother,  was  in 
domestic  stirviee  in  Weat  Hani  from  July,  1879,  to 
.Inly,  188.3.  Her  mother  never  resided  in  West  Ham. 
In  IHH.'Jtho  girl  went  to  live  with  lu-r  mother,  and 
eventually  lx>ciime  i:hargt>able  to  tlie  parish  of  8t> 
Matthew,  Ilethnal  Green.  During  only  the  last  two 
years  of  her  servioe  in  the  parish  of  West  Ham  was 
the  girl  nver  .•«ixte»n,  bi'ing  just  alunit  fourteen  when 
she  Hn»t  went  there.  It  has  b-  en  held  that  the  girl 
acquired  a  settlement  in  West  Ham.  Aeainst  HUB 
dedsi<m  the  gnardiane  of  West  Ham  appeiu. 

It  is  contanded  that  while  the  gin  wee  under 
sixteen  she  could  only  have  the  settlement  and  the 
stuUis  of  irremovability  of  her  mother,  who  never 
had  either  in  Weat  Ham,  and  tlmt  cuosefjiuTitly  the 
girl  did  not  acquire  a  settlement  in  West  Ham.  8ucb 
a  selQenent,  it  is  argued,  could  only  be  acquired  by 
three  yean  of  residiaioe,  each  of  which  yean  must  be 
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Or. 


a  year  daring,  or  at  least  at  the  end  of  vliiah  ih  e 
wonld  have  Men  or  become  irremoTahle. 
The  queitioD  dependa  upon  aaotion  S4  of  the 

Divided  Parishee  and  Poor  Law  Amendment  Act, 
1876.  That  section  requires,  for  the  purpose  of  a 
•ettlement  bcinff  ohuinod,  ( 1 )  three  years'  residence; 
(2)  peculiar  manner  and  circiunstancea  of  residence. 
The  mauner  and  oircumstanoes  are  thus  mentioned : 
"Inmoh  manner  and  vndor  nioh  draoiiuteBoea  in 
eaoh  of  mch  years  at  wotdd  In  aeoocdanoe  with  tte 
several  statutes  in  that  hnhalf  render"  her  "irremov- 
able." The  statutt'j;  in  that  behalf  are  9  &  10  Vict.  c. 
66,  11  &  12  Vict.  c.  Ill,  34  *  20  Yisko.  05,  aad  28 
&  29  Vict.  c.  79,  a.  8. 
By  tiia  first  of  those  Acts  five  years'  residence  was 
to  giro  inemovability ;  by  the  third  this 
anoed  to  three  years ;  and  by  the  last  to  one 
Bat  the  first  of  these  statutes  contained  a  pro- 
viw  which  was  mode  more  explicit  by  the  second,  and 
as  so  altered  provided,  so  fur  as  applicable  to  the 
|MMnt  oaae,  that  wheDemr  m  widow  should  have  a 
«Uld  bavinr  BO  oAer  seUilfliiMBt  than  her  own,  snch 
eUld  should  bo  roniovablo  from  any  parish  from  which 
flie  mother  would  bo  removable.  The  mother  would 
undoubtedly  have  been  removablo  from  the  parish  of 
West  Ham,  if  she  had  gone  there  and  become  charge- 
able before  the  eirl  attained  sixteen.  Therefore  it  is 
Mid  that  the  gin  did  not  become  irremovable  befcne 
tfiat  age,  because  by  section  35  of  the  Divided  Parishes 
Act,  passed  ill  1,S76,  a  cbil'l  miiler  sixteen  must  take 
the  settlement  of  its  widowed  mother  up  to  that  age, 
and  must  retain  that  settlement  until  it  acquires 
anothor.  Having  the  mother's  settlement  up  to  six- 
teen, the  proviso,  it  is  argued,  prevented  the  girl 
becoming  irremovable  in  another  parish  by  a  year's 
residence  under  that  age.  Consequently  there  were 
not  three  years  of  msidenco  in  West  Ham  in  each  of 
which  this  girl  was  irrouovable,  but  only  two,  and 
ft  myt  ioUow  fliat  jbf  bar  nridanoa  tiMn  th*  did  not 
aoQvlM 

1  001 


I  am  oonddetably  imprened  by  this 

reasoning,  and  it  is  neco««ary  to  fien  whether  I  am 
compelled  by  authority  to  amve  at  Home  other  con- 
clusion. There  are  two  cases  which,  it  i.s  said,  have 
decided  otherwise.  The  first  is  Iteg.  v.  Leeds  Union. 
In  that  case  an  illegitimate  ehild  a  fortnight  old  was 
placed  by  its  mother  in  the  care  of  ilnngara  who 
rerided  in  a  parish  in  whidi  the  mother  did  not 
reside,  and  tlif  child  lived  with  them  for  more  tliiiii 
three  years.  Then  they  removed  to  another  parish, 
and  a  few  months  afterwards  the  child  became 
cbaigMftble,  and  was  removed  to  the  parish  where  it 
had  natded  aioto  than  three  yean.  Although  the 
child  for  those  three  years  whs  under  the  ago  of  seven 
years,  its  residence  was  held  sntHciont  t«  give  it  a 
settlement,  Hud  the  proviKo  whs  held  not  to  apply, 
Cockbum.  C.J.,  saying  that  the  pro>-i8o  in  11  &  12 
Vict.  c.  Ill  was  enacted  "  to  prevent  the  dispersing 
of  diSvoit  members  of  a  family,"  and  that  this 
mother  had  "entirely  given  up**  the  child.  "It 
was  not."  he  said,  "  li  ^u^plTl^^ion,  but  a  virtiiHl 
abandonment  of  the  matt  nnil  rights,"  without  any 
intenti«in  to  n'sume  them,  and  that  in  such  ciiTum- 
stanoes  (dmple  residence  for  the  three  years  waa  safii- 
ctent.  The  other  case  is  Mitford  Union  v.  Wai/land 
f.'nioii.  There  a  child  live<l  with  her  father  till  she 
attained  sixteen,  and  shortly  after  attaining  that  age 
became  chargwihlc.  Tho  father  was  then  residing  in, 
and  had  become  irremovable  from,  a  parish  in  which 
ha  had  no  aatflament.  It  was  held  that  the  girl  had 
the  Mae  Mtdanant  a*  her  father,  but  that  tiie  pro- 
▼ieoin  it  ft  IS  Tlot.  o.  lit  applied.  Hid  thnfc  m  he 
could  not  be  removed  from  the  parilh  in  which  he 
was  residing  neith«>r  cx>uld  she. 
In  Higkworth  UnUm  v.  [rntbwr^*0H'8«MrH  VMo» 


the  House  of  Lords  held  that,  where  a  girl  had 
leeided  with  her  widowed  mother  in  the  parish  in 
which  that  mother  had  a  settlement,  and  from  which 
she  was  irremovable,  for  three  years  partly  before  sad 
partly  after  she  attained  sixteen,  the  period  before 
she  attained  sixtt-fn  could  hp  iT-i  knned  in  making  up 
the  three  years.    The  point  we  have  to  decade  did  not 
ariae^    Tne  pauper  was  irremovable  In  each  of  the 
thMa  jmn.    The  Lord  Ghanoaliflr  Myi:— "It  is 
dear,  fherafere,  that  in  fhis  case  man  was  ftar 
more  than  three  years  a  kMux  of  irreniovabOity  in 
each  of  the  thn-f  yt-ars,"    Tlie  decision,  therefore,  is 
of  no  authority  in  ii  ciisc  in   which  during  ont-  of 
those  three  years  the  pauper  bad  not  acquired  that 
itattu.  None  4rf  Amm  oaav  deddM  the  ainot  pomt 
raised  before  us.    The  question  is  a  vtm  one.  _It 
must  be  determined  upon  the  meaning  and  intsntioa 
of  the  proviso  in  11  &.  12  Vict.  0.  III.    If  it  ws.« 
meant  to  prevent  division  of  temilies  where  the 
members  of  the  &mily  were  actually  or  virtually 
living  together,  no  com  oomM  within  the  mischisf 
whi(£  wae  to  be  provided  againat  where  that  eiroiiiB- 
sfancc  docs  not  exist.    Does  it  exist  where  a  ^1  of 
thirtee-n  or  fourteen  has  gone  into  domoetic  service  in 
another  parish  different  from  that  in  which  her  jwents 
are  settled  or  are  irremovable  ?   The  question  seem* 
to  me  doubtful.   However,  I  am  not  prepared  to 
difliar  from  the  view  taken  by  the  other  mamhan  of 
the  court,  which  I  nnderatand  to  he  that  aooh  a  eaas 
is  not  within  the  mischief  aimed  at  by  the  proviso, 
and  that  such  residence  for  a  yetir  will  make  the  girl 
irremovable.    If  so,  she  was  irremovable  at  the  end 
of  the  first  year  of  lier  aervioe  as  vrell  aa  in  eauh  of 
thaanooeadmg  yean,  and  the  i^peal  faOa. 

Solicitor  for  the  ^tpellants.  F.  K.  IliUfttry. 
Solicitor  for  the  raqpondants,  IP.  T.  Howard, 


Nov.  9. 


iniil  ttowct  if 

Chan.  Div.  ) 
Chitty.J.  i 

In  rf  De  Teispikr's  Settlto  EstXTKS.  (a.) 

Sftlled  etiate — Rejxiirs  and  imitroiimfnU-  Apfiicaiion 
of  "  oapiUU  mofiry"  ~  MntMton-hfuL'ie  ~  Altemtiont 
with  a  Piew  to  M— "  &Jniiiding  "— "  AtmtuU  re»kU 
uf  the  $dlttd  lomf **— SMOhI  fond  Ant,  1890  (AS  «  M 
Vict.  c.  69),  13  (ir.)  (iV.),  1 5 —Settled  Land  Ail, 
1882  (4d  tk  46  Vict.  c.  38).  m.  22  (5)  (6),  25. 

By  the  Settled  Lmtd  Aet,  1890,  «.  IS,  "  improvmmk 

nutkorized  In/  the  Act  of  1882  "  include  *'  malting  any 

additiotit  to,  or  alterations  in,  buildinijt  reaimMy 
uicrs^nni  or  pruj-n  r  t<i  t  mihl'  thr  aume  tti  l>f  Id,^'  iind  "  thf 
rrhiiildiiuj  <•/ tin  j,riu'  i}xil  mauston-h<ntse  on  the  eeUlfd 
land,  provided  th>d  thr  sum  to  he  apjilied'"  therennder 
"  ehallMil  exceed  one-ha{f  o/  th»  luuutal  rtntal  <^  tht 
atUted  land." 

In  culctilndny  the  amount  of  such  niutnal  rental,  the 
iiKomf  of  rapital  money  arising  under  the  Mtlfd  I,nnd 
Act,  lh82.  tniitit  he  included. 

The  expreaxion  "  rebuilding  of  the  principal  man<toft- 
houte  "  toill  he  construed  stridly,  and  improvement*,  to 
amount  to  a  rehuMimg  tnihtn  the  above  emdmmtt  mud 
he  something  more  Cmhi  ttimdurei  aUerattone,  hawemr 

e.rtrii*irr. 

There  must  be  u  present  intention  of,  if  wA  an  ttdnai 

(o.)  Bepwrted  by  J.  F.  Walsy,  Esq.,  Borri»t«r-at> 
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Mtrad  /or,  kttingt  /or-  additions  ur  aUeratioru  to  con- 
atdt  imfnvmeiiit  mdhariaed  by  lAc  Act  o/ 1882  under 

Sammons. 

This  WM  a  summons  under  the  Sottled  Land  Acts 
by  the  tenant  for  life  in  po&sessioii  of  the  estate 
■ttiad  bgr  the  will  of  Btam  do  Teuai«r.  daooMed, 
Mkbgr  tbat  the  tiMto—  of  tte  will,  m  the  tiiulmee 
for  the  i>urpof«e«  of  the  Acts  of  the  settletnent  created 
hj  the  will,  might  be  authorized,  out  of  the  moneys 
npretienting  the  testator's  reeidoary  personal  estate, 
to  pay  for  the  rebuilding  and  in^TOTViiMnt  of  the 
WDdoQ-honse  caUed  Bonme  Honse  and  ootbigM  and 
Wtbuildings  on  the  settled  land. 

It  apr»eared  that  the  testator,  who  at  the  date  of 
ius  lifatn  in  1891  was  himself  rraiding  in  Bourne 
Bouse,  by  words  of  legal  limitation  devised  the  house 
u)<i  cottages  and  land  belonging  to  the  house,  being 
inioolj  nil  catate^  to  hia  brother  for  life,  with  re- 
mttBdw  to  Ua  brother**  eldest  son  for  life,  with 
"^FTiunder  to  his  eldest  son  for  life,  and  with  re- 
a^uixiprs  over,  and  that  such  last  tenant  for  life  in 
rnuainder  waa  an  infant.    The  life  tenancies  were 
wtthoBt  impeaohment  of  waste.   The  tmatees  had  a 
powtrof  aua,  ezardsaUa  only  upon  t^e  request  in 
writing  of  an  adidt  t^'nant  for  life  entitled  t<>  posses- 
?i  jn  or  dming  the  minority  of  finyoiio  for  the  time 
Ning  entitled  as  tenant  for  life  <ir  in  tail.    The  tes- 
tator bequrathod  hia  rcsidmiry  personal  estate  to 
tnuteei  upon  trusts  oorresponding  to  the  dendntions 
<iealarad  with  raqpaofc  to  his  real  estate.    In  May, 
a  decUrataon  was  made  by  Chitty,  J.,  that  the 
ff-^tator's  residuary  j>frs<;infilty,  amounting  to  some 
>.">o.o(Kl,  was  to  l)e  treated  as  held  upon  the  same 
tru^ta  as  if  it  were  capital  monajr  aiiarag  OH  *  sale 
under  the  Settled  I*od  Act. 

The  flrrt  tanaot  for  Kfe,  having  entered  into  posaia 
n<m  of  Bourne  House,  had,  after  conferring  with  the 
trustees,  expended  £930  on  repairs  and  improvements, 
sad  it  was  also  proposed  to  expend  a  further  sum  of 
XMO  or  thereabonts.  There  was  evidence  that  the 
koase  was  in  a  dilapidalad  condition,  and  tiie  reqoiaite 
ispairs  and  improvements  consisted  of  alterations  of  a 
Itrnctnral  nature  n«xse8sitat<Kl  by  dry  rot,  by  deficient 
4nd  uEsanitary  drainage,  and  by  the  insecurity  of  the 
foundations.  Impairs  and  improvenumts  of  a  minor 
Batore  were  also  enumerated.  Thara  was  no  scheme 
■hnittad  to  tha  trnalaes,  but  they  approred  of  what 
M  been,  and  what  was  proposed  to  be,  done. 

Ry  section  1.3  of  the  Act  of  1890,  "  improvemcntj» 
litboriied  by  the  Act  of  1882"  include,  inter  alia, 
in.)  '*  Makhiff  any  additions  to  or  alterations  in  build- 
ings rsaaonaoly  necessary  or  vojm  to  enable  the 
tome  to  ba  lat  *' ;  (iv.)  "Tha  ramiilding  of  the  prin- 
cipal mansion-bouse  on  the  settle<T  land,  provided 
that  the  sum  to  be  applied  under  this  sub-section  shall 
Qot  excf'*  ^!  one-half  of  the  annual  rental  of  the  settled 
isad,"  and  by  section  16  of  the  same  Act,  "The 
eonrt  may  .  .  .  make  aa  Older  .  .  .  autho- 
lizing  capit&l  money  to  be  applied  in  or  towards 
paym4>nt  for  any  improvements"  authorijsed  by  the 
Acts  •■  notwithstanding  that  a  scheme  was  not,  before 
execution  of  the  improvement,  submitted  for 
[Toval,  as  laqaired  bv  the  Act  of  1882,  to  tiie 
riiiteea  .    .   .  or  to  tha  court." 

By  aeetioia  S2  (d)  of  tha  Aet  of  1882  **  capital 
Boney  "  arising  under  the  Act  "  while  remaining  iin-  I 
nvested  or  unapplied,  and  securities  on  wliich  an 
crestmeut  of  any  such  uipitnl  money  is  made,  shall, 
or  all  purpoeesof  disixisition,  tmnsmission,  and  devo- 
Qtiijn,  be  considered  m  land  .  .  .  ,"  and  by 
ub-aection  (0)  "  The  income  of  those  securities  shall 
paid  or  applied  as  the  income  of  that  land,  if  not 
in>o»«Hl  of,  would  hava  baan  pajahla  or  afflkahla 
adar  the  aettlament.'* 


Upjohn,  for  the  tenant  for  life,  contended  (1)  that, 
thoQi^  there  waa  no  achaoBa  lohmitted  for  a^^val, 
lUa  waa  a  proper  case  for  an  order  under  saotum  1ft 

of  the  SetUed  Land  Act  of  1890;  (2)  that  the  house 
could  not  be  let  until  it  was  repaired,  and  the  Settled 
Land  Act,  1H90,  s.  1^  (ii.),  was,  thon'fore,  appUcable 
to  the  case,  whether  there  was  an  intention  to  let  at 
the  time  the  repairs  were  carried  out  or  not:  (3)  that 
the  struotoral  r^wirs  contemplated  aaMwalaa  to  a 
"rebuilding"  within  snb-seonon  (iT.)  of  iSb»  same 
section;  aiid(t)  that '*  annual  rental"  in  the  same 
Hub-<<r-tion  included  the  income  of  capital  money 
ai  sin;.,'  uiiiler  tlie  Act  of  1882,  as  waa  ahown  faj  tUB 
t<  rnjs  of  section  25  (3)  of  that  Act. 

liramuxU  Davit,  for  the  next  tenants  for  life  and 
the  trustees,  raiaad  no  ohjaatUm  to  tha  propoaad  ak- 

penditure. 

CJhitty,  J.  -[After  stating  that  he  was  willing  to 
aatborize  an  expenditure  stncUy  within  tilO  tanns  of 
the  Settled  Land  Acta,  hia  lordahip  yroeeadad; — 1 
The  first  question  which  I  haTO  to  dacme  u  whailMr  tiie 
income  of  a  fund,  representing  residuary  personal  estate 
of  the  testator,  which  this  court  has  already  declared 
ought  to  be  treated  as  capital  money  arising  under 
tha  Settled  Land  Act,  1882,  is  or  ia  not  to  be  included 
in  caknlating  the  **  annual  ranlal  of  the  settled  land  " 
within  the  meaning  of  wn^tion  13  (iv.)  of  the  Settled 
Land  Act,  IKIIO.  In  my  opinion  this  income  ought 
to  be  iiicludifl.  I  must  read  the  Settled  Ltuid  Act**  of 
1882  and  18tK)  as  one  enactment.  Taming  to  the  Act  of 
1 882 1  find  section  22.  [His  lordship  read  section  22  (5) 
and  f6)  and  proceeded :— ]  The  reault  ia  tha  proaant 
case  IS  that  the  present  tenant  for  life  ii  entitled  to 
the  income  of  this  capital  money.  Now  section  13 
(iv.l  of  the  Act  of  ISUO  places  a  limit  on  the  amount 
that  may  be  qwnt  on  the  rebuilding  of  the  principal 
mansion-hoMa  on  the  aettled  land.  Now  it  would  ba 
a  strange  resnit  if  the  amount  tint  might  ba  ao  apent 
were  to  depend  on  the  accident  whether  the  "  settled 
land "  were  at  the  moment  land  or  money.  That 
would,  to  my  mind,  be  a  narrow  and  erroneous  con- 
struction of  the  statute.  And,  bearing  in  mind  the 
scope  and  intention  and  general  provisions  of  theaa 
Actfl,  I  think  that  the  reasonable  construction  is  to 
treat  "  annual  rental "  in  this  section  as  intended  to 
ajiply  to  the  total  income  of  the  settled  property, 
land  as  well  as  capital  money  inveated,  and  I  so  hold. 

Another  point  under  atotion  18  (iv.)  related  to  what 
had  already  bean  dona  or  «M  pnpoaad  to  ba  dona  by 
thatenantfarlifatoflia  mawion-hcwMe.  Improiamenta, 
to  be  within  the  meaning  of  this  sub-section,  must  be 
something  more  than  structural  alt«rations,  however 
extensive  ;  they  must,  in  my  opinion,  amount  to  actual 
rebuildiiur.  It  was  not  intemied  that  improvements 
or  altnafioM,  mooh  leas  r^Mdn,  should  be  paid  for 
out  of  capital  money.  See  section  13  (ii.).  I  think 
that  the  8«>ction  means  only  what  it  says,  and  must  b*> 
construed  strictly,  and  therefore  s«x;Uon  13  fiv.)  has 
no  appliaitiou  to  this  case,  at  an^  rate  on  the  facts 
before  me,  which  ava  not  sufficient  lov  Me  to  say 
whether  what  ia  proposed  to  ba  dona  amoonta  to  a 
"  rebuilding  "  or  not,  and  I  laaTO  ti»t  open  lor  fa- 
consideration  in  dbambaca  on  additional  avidanoa,  if 
there  be  any. 

The  third  point  is  as  to  the  construction  of  section 
13  (ii.).  On  this  I  think  it  clear  that  if  the  tenantlor 
life  ia  residing  in  the  manaon-hoose  or  is  contemplat- 
ing residence  there,  he  caimot  ask  for  capital-money  to 
lx>  spent  in  making  alterations  and  n>pairs.  The 
additions  i»r  alterations  contemplat^nl  must  Iw  reason- 
ably necuKsary  to  enable  the  mansion- house  to  be  let. 
I  think  Uiat  there  mtist  be  a  present  intention  at 
least  of,  if  not  an  actual  coaCraot  ibr,  lettins,  baiow 
any  application  under  thia  aaib  awiion  oan  ba  aaidab 
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otherwise  a  loqv>]ired  tenant  for  life,  coming  for- 
ward from  timeio  time  and  "t*^™g  sooh  applications, 
mif^t  in  that  wajr  eat  iqp  aD  IliA  mpMi'moD0f  wifli 
his  continual  lepaiiSi 

The  point  aa  to  tiie  oottagei  ii  whether  they  are 
within  section  2o  (x  1  <  f  thf>  Aolot  188S,  Imfc  on  this 
])oint  I  express  no  opinion. 

You  can  go  back  to  chambers  with  these  directions 
lor  the  goimaoe  of  my  ohief  clerk,  to  have  the  details 
of  fkeee  nptin  more  foUy  oondderBd,  if  flie  maltar 
is  persisted  in  by  the  tenant  lov  Ufe. 

AdjonrnKl  U>  chamherit. 

Solicitors  for  all  parties,  Burnet  6:  Ueriuird. 


Chan.  Div. ) 
Ghifety.  J.  / 

Ih  re  Dk  Tkissub's  Tbvsts. 
Bb  TnaanR      Urn  Tmsoou  (a.) 

SeUled  edatf — Repairs — Expenditure  of  trust  money — 
Tatatd/or  life  in  poueaaion — In/anti- — Juritdiction, 

T.hghit  will  made  a  legal  devise  t/  real  eiMe,  <n- 

(Juding  a  mamion-hoiue,  to  aemral  tenanta  put  Uje  in 
suoeeMton,  the  Uut  of  whom  was  an  in/ant,  wiihotH  tm- 
peaehmeni  for  uwtt,  with  remainders  arrr. 

T.  lived  in  the  houte  till  hit  death,  when  it  v>as  fuund 
to  he  in  a  very  diktpidated  rondHitm,  Divert  rejnirt 
9md  vm^pmvinmU  were  ooiwtderec^  neeettary  to  make  the 
ieiMS  haHUUet  indmiitig  l&e  repair  of  damage  mated 
kff  drff  reL  On  on  <ypitcBliw»  Ay  Me  Imrfsst  <ik 
Witt, 

Hrll,  ihitt  (here  urns  no  jurisdiction  U<  (tlh)U'  fhr  iierrs- 
tary  cxjHitditi'ri  "I't  of  a  fund  repreaentiny  capital 
moneys  under  thr  .S>Ule<I  Land  Att ;  for,  attuming  that 
rfMfMiitfMm  ^  sucA  fiHwuys  athemiee  Man  aa  the  Settled 
Land  AeU  ororided  teae  not  exduded  by  the  Acts,  there 
un»  no  Kfttud  diiftritir  if  (hi  lourt  inid>  r  "Inch  (fit  >  j- 
peiididirt  aiiilil  lie  mnciiimed.  The  circtnnsUinces  did 
not  amount  to  a  rate  of  tali'oge  or  jtretervation  of  the 
inheritance,  and  the  court  had  no  inherent  jurieditiion 
to  charge  or  tell  an  infanfe  ettaie  upon  the  nation  that 
euch  a  proceeding  xcould  he  beneficial  to  the  infant. 

Hibbert  v.  Cooke,  1  .Sim.  <fc  St.  552,  fMoiml  at  to 
thr  njftir  if  thf  dumayr  from  dry  rot. 

In  re  Jacksou,  21  Ch.  D.  786,  31  W.  R,  Dig.  204, 
etnd  Grawsy  v.  Venton,  97  IT.  iL  IM,  iO  C%.  1>.  b\2, 
dteHngui^ed, 

Snmmone. 

This  was  a  summons  by  the  trustees  of  the  will  of 
the  lata  Baron  de  Teissier  for  liberty  to  them,  w  mdi 
tmteea,  to  apply,  out  of  Ae  moneji  in  tiunr  lunds 

(■presenting  tne  residvuiry  personal  estate  of  the  said 
tenat^^r,  a  Rum  not  exceeding  £1,900  in  jwiyment  for 
the  rclpiiililiiii;  ;iiul  iiujiruvi'iiu'iit  of  a  luiinsion-liunsc 
call(Hl  li<ninif  I£uufu>,  and  oottagus  and  uutbiiikliii^ 
forming  {>art  of  the  aeCtlod  estate  of  the  testator. 
The  UmU  and  evidenoe  were  the  same  M  in  /i»  re 
7eM<er's  Settled  Setaiet  {afUe,  p.  184). 

Upjohn,  for  the  trustees  of  the  wiU. — ^Wo  ask  the 
ooort  to  aUow  tUa  eamenditore  in  caBeraee  of  its 
general  juriaSielloB.    IjObmr,  J.,  referred  to  Dent 

T.  Dent,  10  W.  R.  37o.  30  Briav.  363.]  The  tnistoes 
have  advanced  jiart  of  the  money,  and  are  iji  effect 
asking  the  court  for  an  indemnity :  see  the  obaerva- 
ttooa  of  Kakewiuh,  J.,  in  Couwag  v.  Fenton,  37  W.  K. 
IM,  40  Cai.D.  612.  irbere  there  is  a  fund  vestedin 
tnutwe  on  trusts  corresponding  to  the  uses  dedsred 
of  setded  real  eetate  the  court  has  jurisdiotlon  to 

,(u.)  Re|K>rt«d  by  J.  F.  Walky,  Esq..  Barrister-at- 

Law. 


antiiorixe  the  expenditure  out  of  the  fund  of  so  modi 
as  may  be  required  to  make  the  real  estate  iialesble, 
and  auo  to  indemnify  the  trustees  where  they  asks 
such  expenditure  without  the  sanction  of  the  ooarL 

[Chitty,  J.,  referred  to  Drake  v.  Trefatit,  23  W.  B. 
762,  L.  R.  10  Ch.  App.  See  In  rt'Ormr'.<r»  MV'^I 

EstaU,  40  W.  K.  4;to,  [1892]  2  Ch.  318.  The  pn- 
serration  and  .Htilvuge  of  the  property  are  what  1 
ground  my  aiiplication  on:  ass  «amss  t.  Liuid,  48 
L  T.  N.  S.  666,  SI  W.  R.  Dig.  206.  The  Med 
Jjmi  Acts  do  not  fxchidc  flie  juri*!it'tiim  to  sanc- 
tion an  expenditure  of  i-HpiuU  money  on  Halvage: 
Contoau  V.  Fudon.  [Chitty,  J. — There  was  a 
trust  for  Halo  there.J  The  powers  of  the  Acts  arc 
oumulative,  not  exdmiva,  ana  the  oonrt  will  exenaae 
its  juiisdiotion  in  a  case  of  salvage.  [^CHiTiTt  J.» 
refqred  to  an  unreported  case  before  him,  where  s 
tenant  for  life  would  not  rejuiir  otrt.iiii  li  oiiscs  in 
London  which  were  so  dilapidate  that  they  were 
tumbling  down,  in  which  case  his  lordship  had  uiade 
an  order  onder  the  jurisdiction  which  was  now 
invoked,  and  the  order  was  confirmed  on  ^ipesL] 
With  regard  to  applicants*  position  in  the  matter,  ss 
truHte«i  of  this  will,  see  In  re  Hotchkge,  34  W.  B. 
r>r,9.  :V2  Ch.  I).  )08,  and  In  re  HottglUon  BMe,  3S 
W.  R.  HW,  30  Ch.  D.  102. 

He  also  referred  to  In  re  Leigh' t  Estate,  19  W.  B. 
1106,  L.  B.  6  Gh.  App.  887 ;  and  r«  AmmsAoU.  27 
Ch.  D.  668,  83  W.  B.  Dig.  106. 

Bramwell  Daiu't,  for  the  next  tenant  for  life  and  tb>' 
infant. — I  support  the  applioataon  on  the  groond  that 
the  expenditure  is  neoeseary  for  tiie  proeerfstion  of 

the  e«tate.  [ClinTY.  J.— You  admit  that  you  want 
Bumething  done  which  cannot  be  done  under  the 
Acts.  Can  you  produce  a  case  where,  in  similar 
circumstances,  a  court  of  equity  has  laid  hold  of  s 
trust  fund  and  rcpairefl  the  property  out  of  it  r]  Yes, 
In  re  ffunt»  28  Ij.  £.  Ir.  Oh.  219.  [CHirnr,  J.— 
The  ooort  would  not  allow  an  espendinire  of  moosy 
or  a  charge  on  the  real  estate,  which  aiiionnted  to  the 
same  thing,  to  comjiensate  the  tenant  for  life  for 
expenses  occasioned  by  dry  rot  in  the  mansion-house: 
Mtbbert  Cooke,  1  Sim.  &  St  662.]  This  house  wis 
aksolntdy  rniinliahitable.  The  ooint  kM  jmisJisticn 
to  sanction  an  expenditure  to  preserve  the  proper^ 
ill  ieuautable  condition,  the  testator  having  left  it 
untenantable:  Contmy  v.  F<  i<f"ii  :  In  r-  Ilur-t.  More- 
over, it  is  for  tlie  benefit  <>f  all  oouceme<i  that  the 
extwnditure  should  \x  authorized.  [Chitty.  J-. 
referred  to  /»  re  Svaatudon,  31  SoudlOBs'  JOTOurAL. 
427,  and  Calvert  v.  (lodfreit,  6  Benv.  97.]  /■  n 
Jarktont  21  Oh.  D.  T8f],  31  W,  R.  Dig.  204,  stipports 
my  contention.  [CirnTY.  J.  -Do  you  say  tliat  the 
court  has  jurisdiction  to  charge  the  real  estate, 
supposing  that  there  was  no  fund  hare  ?}  Yes,  but, 
then  kflK^  a  fand,  I  need  not  go  tint  le^gttu 

Chitty,  J.— The  main  object  of  Um  iranA 
summons  is  the  same  as  that  of  the  m  /e  n 

Twister's  Stttted  SekOee,  wkbh  tvw  befbre  me  yester- 
day. That  was  under  the  Settled  Tjind  Acta,  and 
relat4xl  U>  works  done  and  projKm-^l  to  l>e  done  to  the 
miinsii  ^ii-huuse  s*tttled  by  a  will,  and  to  certain 
cottages  on  the  estate  settled  by  the  same  will.  I 
fCfeCTod  the  matter  to  cliambers  that  the  present 
tenant  for  life  under  the  will  muebt  have  the  oppor- 
tunity of  producing  forllier  ev(9enoe,  and  get  the 
moat  beneficial  nnler  to  himself  that  OOldd pnpSffiy  ^ 
made  under  the  Settlwl  I^iind  Acts. 

This  Ih  an  application  by  the  tmstees,  who  hold  » 
fund  of  personalty  which,  according  to  the  testator's 
true  meaning  as  asoertained  by  tke  court,  is  deemed 
to  be  GS|iitu  money  under  the  Settled  Land  Acts ; 
and  the  trustees  desire  tiiat  I  shonld  now  make  sons 
Ofdtt  giving  tkem  Kberty  to  eammte  oertain  voski  OB 


Digitized  by  Google 


HrasOousr.  In  hk  Dk  TEisarEB's  TBtrsrs.  Hioh  Coubt. 


tht  MMiion-houie  and  ootti«es  wbioh  oonfoasedly 
■BBokvitliiii  rlw  soope  of  the  Settiad  Land  Acts. 

Hit fni|Mliiiion  is  addrfssed  to  what  is  t<^nno<l  the 
gfoml  juris^ctiuu  uf  the  cuurt,  and,   aR  counsel 
bx«  state*!  it,  thu  proposition  is  one  of  salvage,  or 
[  rf-jenring  the  inheritaooe.    I  quite  agree  \vith  what 
ku  been  said  by  other  jvdgW  with  Migard  to  salvage. 
.    lhe|pyoaitkwM  which  are  mit  forwaid  at  the  bar 
vteOathead  are  often  oi  a  Tery  loose  character 
I    uiMd,aDd  the  court  has  to  cxaiuim?  with  oarf  fu 
whether  the  case  is  one  of  salva^t^    hut  the  case 
$t4rt«  herv  with  this,  that  what  is  proi>o8ed  to  be 
done  wiil  not  be  done  vndsr  the  Settled  Land  Acta. 
TVw  Aete,  as  is  wdl  known,  bare  norided  hy 
HiHins  of  most  b«;neficial  provisions  for  the  iinprovc- 
irnriit  of  the  real  ostate  a«  a  whole,  uud  ainoug  tho 
improvt^iiu  rits  authorized  are  many  which  tho  old 
^•oxata  of  equity  had  no  power  to  allow  to  be  dime  at 
the  enense  of  the  inheritance.   Under  the  fletUed 
Acta  maaj  tilings  can  be  done  by  the  present 
I'jummoT  of  the  property,  tho  tenant  for  life,  at  the 
fipense  of  the  itilieritaiu*',  and  for  tho  benefit  of  the 
«^te,  and  a  liberal  view  has  been  taken  of  things 
wfaidi  are  dasMb  which  an  often  more  benefit  Hal  for 
tbose  who  an  in  powwaion  tiian  for  thoaa  wlio  oome 
•ftar.  Bot  tfie  hroad  pdndple  has  been  estahliflhed, 
tai,  if  I  may  say  so,  it  is  one  which  has  operated 
greatly  to  the  advantage  of  liaidownera  in  general. 

I  wul  abortly  state  the  facts  of  the  case.    The  tes- 
utur  has  devieed  his  real  estate  in  strict,  settlement, 
including  a  mansion-honse  known  as  Boome  House, 
which  he  declared  should  be  dwmed  the  principal 
mausion-houHe  writhin  tho  meuiiiug  of  section  15  of  the 
.'v'ttled  Land  Act,  1882,  in  words  which,  if  not  abso- 
lutely clear,  are  sufficient  for  their  purpose.  The  limita- 
tiomare  -first  to  the  present  tenant  for  life;  secondly, 
to  a  tenant  for  life  m  remainder  in  being,  each  of 
ti^ese  two  being  of  age  and  $ui  Juris ;  and,  thirdly,  to 
aBoUwrtennnt  for  life  in  remainder,  who  is  an  infant. 
It  has  been  suggested  that  the  last  may  be  tenant  in 
t^,  but  as  to  that  I  express  no  opinion,  only  saying 
tlutt,  as  far  as  I  have  heatd  anything  about  the  wil^ 
tbe  third  person  in  snoQeaaion  now  in  being,  is  tenant 
for  life.    Now  the  nian.sion-hoiise  imd  cnttagea  were 
left  in  bad  repair  by  the  testator.    All  the  tenants  for 
lift;  are  uniuiiMjiichable  for  wa.st<(,  and  there  is  no  obli- 
fitti'in  to  rttpuir  on  any  of  them.    Thqr  may  exercise 
ili  legal  rights  over  the  mansion  and  pr^erty,  sab- 
^  to  the  dootrine  of  equitable  waste.    The  testator 
mad  in  the  bouse  till  his  death.    He  has  made  no 
pionsion  whatever  by  his  will  for  putting  the  house 
nto  that  state  of  repair  which,  according  to  modem 
motions — as  I  understand  the  evidence —  would  be 
suitable  for  each  m  hottae.  Ibe  honae  is  aaid  to  be 
wijnhshitabie    Bat  the  teaiidxir  Bved  tbera  tOl  bis 
death;  therefore  this  means  no  more  than  not  in  a 
fit  and  proper  ccnditioii  fur  the  habitation,  according 
to  thrir  re»i»<>nable  notions  of  what  a  house  should 
^.  of  the  preeent  and  next  tenants  fur  life.   Now  in 
«.x>jnlance  with  the  affidavits,  whidh  I  mnst  take  as 
they  stand*  without  accepting  loose  statements  made 
at  the  bar  with  a  view  of  supplementing  the  evi- 
<lenoe,  the  plaintiff* a  counsel  mentioned  four  points  as 
to  the  mansion-house,  viz..  the  state  of  the  founda- 
tion of  the  outside  wall,  the  state  of  the  drainage, 
diy  rot  in  the  houae,  and  aone  i*"ffgn'^nt  atmotund 
dmels.   [His  kwdahip,  in  order  to  show  the  nature 
•od  extent  of  the  reparation  required,  proceeded  to 
rfvl  [>ortion»  of  the  affidavit  of  Mr.  Money,  architect 
aad  i  it  v.  y(,r.  from  which  it  apf>ean!d  that  owing  to 
W  and  imperfect  drainage  the  soil  under  the  house 
vas  sodden  and  dangerous  to  health,  the  foundations 
of  the  outside  walls  were  thereby  rendere<I  insecure, 
tta  floors  of  certain  rooms  were  completely  decayed 
^  di7      thwa  baiiif  no  'vantiktton  and  •  watac^ 


logged  sttbaoU,  and  oertatn  aanitaiy  work  wsa  ur- 
gently  neoeaaary,  the  aofl  and  otner  pipes  being 

improperly  laid  and  the  soil  pipes  loose  and  leaking  at 
the  joints.  Ilia  k)rd8hip  then  continued  : — ]  That  is 
till'  house  which  the  testator  has  given  in  succession 
by  way  of  lagal  estates  to  various  tenants  for  life. 

What  haa  been  done:-'  I  mention  tiiia,  because 
some  reliance  seems  to  be  plaoed  upon  the  proceed- 
ings of  the  first  tenant  for  life  and  the  trustees, 
In  foro  the  applications  to  the  court.  Tbe  tenant  for 
life  is  one  of  the  tnistccs.  Tho  trustees  have  no 
relation  to  or  concern  with  the  realty,  with  tUs 
eauMption,  that  they  are  the  tnisteea  for  the  pnnoaea 
of  l&e  Settled  Land  Aot,  and  have  a  power  of  sale 
which  they  do  not  propose  at  present  to  exercise. 
The  trustees  themselves  are  under  no  liability  witii 
regard  to  the  house,  and  they  have  no  concern  with 
the  devised  estates,  except  that  relation  which  I  have 
staled,  which  depends  adtely  on  the  Settled  Laud 
Acts,  and  this  application  severs  those  Acts  altogether 
and  puts  them  out  of  consideration.  Now  it  is  plain 
that  the  tenant  for  life  has  given  some  order  for  work 
U)  be  done,  and  that  a  sum  of  £'J:Hi  has  alrea<ly  been 
spent,  and  a  stun  of  about  that  amount,  it  is  contem- 
plated, will  be  required  to  do  the  wt^.  of  which, 
however,  thore  is  no  specification  and  no  sdbadnle  ; 
but  the  work  is  prcjposod  to  be  done  on  the  house. 
Upon  tho  evidence  as  it  stands  tbe  first  ttmant  for 
life  is  alone  resjwnsible  for  tho  £930  expended.  lam 
told  at  the  bar  (and  I  give  way  to  counsel  to  this  extent, 
that  I  merely  mention  the  fact)  that  the  trustees  without 
any  auUiority  have  already  applied  £930  out  of  the 
moneys  which  they  hold  representing  capital  money 
under  the  8ettle<l  Limd  Acts.  Now  it  i.-  ( leur  from 
his  evidence  that  the  tenant  for  life  desired  and  had 
the  intention  to  reside  upon  the  property  with  hia 
family.  There  is  a  tenant  for  lifoi  thab»  iajp  oaanarinn 
who  IB  minded  to  do  tUa  work.  I  am  toUT  that  tbe 
result  of  tho  evidence  is  that  he  intends  to  do  it,  but 
to  get  the  money  for  it,  if  he  can  (for  this  is  the 
proposition,  as  I  understand  it),  OVt  of  Hm  Oapitsl 
tnooeya  bdanging  to  the  eatftta. 
Now  I  go  oadi  rafliar  to  rsfiaw  tiia  eaaa  aa  it 

stfinds  after  this  statement  of  facts.  Whatever  may 
l>e  done  to  the  mansion-houa*;  under  the  S«-ttled  Land 
Acts  at  the  expense  of  the  i:4i.])ital  moneys  will  Ik' 
done.  Is  this  a  case  where,  assuming  that  disposition 
of  tbe  settled  moneys  otherwise  than  aS  tna  Acts 
provide  is  not  excluded  by  the  Acta,  n  ooort  of 
equity  can,  under  any  settled  dootrine,  order  such 
payments  as  are  now  aaked  for  'f  Salvage  is  pressed 
upon  me.  Is  tins  a  c^ise  of  salvage  f  1  could 
understand  that  where  the  court  finds  that  the 
propertv  has  been  ooudeumed,  and  there  are  trustees 
who  bold  it  in  trust  for  different  persona  ia^anooearion, 
they  can  come  to  the  court  and  say,  Thia  has  been 
condemned  ;  the  trust  estate  will  be  put  to  expense  ; 
tbe  sanitary  authority  will  enter  and  do  tho  work  ami 
will  ohaige  us ;  allow  us  as  trustees,  for  the  benefit  uf 
all  coneerned,  to  anticipate  them  and  do  the  work 
and  save  the  projverty.  The  court  in  such  a  case 
would,  in  niy  oi)inion.  protect  the  property  in  that 
wiiy,  Vm-chiis*'  there  would  Im?  a  legal  demand  made  by 
some  external  authority  which  amounts  to  a  vis 
miybr  acting  on  the  property.  Bat  bare  I  eamiot  aaa 
anv  oaae  of  aalvMO, 

In  ffihhert  r.  (%ofo,  where  the  tenant  for  life  bad 
expended  money  in  repairing  the  iiiaiiHinn-huuse, 
which  had  been  damaged  by  dry  rot,  LMich,  V.C., 
refused  an  inquiry,  considering  that  the  expense 
oocaaioned  by  the  dr^  rot  waa  an  expense  to  which  a 
tenant  for  life  diooamg  to  occupy  a  manaion-bouse 
must  submit.  That  is  to  say,  the  tenant  for  life, 
choosing  to  reside  there,  is  at  hberty,  out  of  his  own 
pocket  and  at  hia  own  aacpanaa.  to  potHielioiiaainlo 
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the  condition  that  is  reonired  in  order  to  remove 
that  which  waa  a  fatal  dofnct  in  the  house.  Tiukt 
principle,  m  far  as  I  know,  has  never  been  quee- 
tione^  Leach,  V.C.,  evidently  did  not  consider  the 
caae  one  of  salving  or  llllg  flie  InlMritance,  and 
his  deciaon  ahom  bow  aiqr  mcu  tagammA,  if  it  had 
bMtt  mMnmed  to  Um,  wmdd  have  been  dMH  with. 
Noanihorit^- hiM  been  produced  for  the  propoeition 
thftt  is  conU>nd(>d  for  on  the  part  of  the  tmsteee 
under  the  general  jurisdiction  of  the  court. 

I  now  come  to  the  argument  that  it  is  for  the 
twnefit  of  all  oonoemed  tint  the  expenditare  should 
be  authorised.  The  error  on  whioh  it  piooeeds  was 
well  pointed  out  by  the  Master  of  tiM  Bdla  in  Ire- 
land m  In  rr  Hur$t,  where  he  said,  "It is  a  common 
popular  idea  that  the  court,  in  doaKiy  with  the 
pnperl^of  jnfiaits,  is  somch.  w  poaaeased of  plenary 
poipBn,  anaUmg  it  to  do  whatever  aaaaw  adviaablo. 
But  ia,  of  ooone,  an  error.  It  is  onlj  for  the 
pWtection,  and  not  for  the  nlionation,  of  the  pro- 
perty of  infants  that  any  j  urifwliction  is  vest^ni  in  the 
OOurti  apart  from  expreiw  statutory  luithority  "  (2'.i 
L.  B.  Ir.  Ch.  D.  219,  at  p.  228).  It  was  onoe  thought 
that  tiia  eoort  oould  order  a  sale  of  an  infant's  retuty 
iqpon  the  groond  that  it  would  be  bamafloial  to  the 
infant,  but  that  idea  was  exploded  so  long  afaioe  as 
1843  by  the  caso  of  Calvert  v.  Godfrey.  Then  the 
Court  of  Appeal  has  laid  it  down  that  ui  the  case  of 
an  infant  amolutely  entitled  to  real  estate  in  posses- 
sion the  court  has  no  jurisdiction  to  oharoe  the  real 
estate  for  the  purpose  of  advancing  the  inniat.  That 
was  n  decision  in  a  ca^c  where  it  was  eminently 
desirable  that  such  an  advance  should  be  made,  if  it 
could  be  made.  That  was  the  caao  of  In  re  Siiiinston. 
I  mention  that,  not  bv  way  of  exhausting  the  matter, 
but  for  the  purpoee  ol  showing  that  flie  jurisdiction 
which  the  oout  aaBaraiaes  vm  tt*  tm.  eatata  of 
inlBala  la  not  to  diapooa  of  it  at  Ha  will  and  phaanra, 
but  practically  it  is  to  administer  the  estate. 

There  is  one  other  case  which  I  ought  to  mention. 
The  present  Lord  Justice  Kay  had  before  him  in  In  rt 
Jaduon  the  case  of  an  infant  entitled  to  real  estate 
in  possession,  and  the  property  waa  very  dilapi- 
dated, and  he  considered  that  that  vras  a  case  where 
the  benefit  of  the  infant  was  concerned,  and  I  think 
that  he  alBo  treated  it  as  a  caae  of  salvage ;  but 
he  decreed  a  very  limited  inquiry,  and  did  not 
ihak  tlMn  was  jurisdiction  allovnng  him  to 
bamnd  the  vwy  Unuted  order  whioh  he  made. 
Intiliat  waa  a  jnrMiotion  which  wm  ezeraiaed  in 
the  interests  of  an  infant  entitled  to  the  inheritance. 
I  have  here  an  infant  tenant  for  life  in  remainder  only, 
whioh  seems  to  me  to  distinguish  the  caso  at  onoe. 
How  can  it  be  for  the  benefit  of  an  infant  tenant  for 
Hfa  in  remainder,  tiiare  being  two  pnviooa  life 
estates  before  him,  to  have  the  expenditure  made  at 
the  expense  of  capital  in  which  he  is  interested  ?  It 
is  said  that  it  is  better  to  do  these  repairs  now  than 
to  allow  the  house  to  get  into  a  worse  state  of  repair, 
awdi  aa  it  may  be  in  when  that  infant  OOmOB  into 
poaasaalon.  U^eais to  bm  that  thiaia Apmoaitioii 
wUch  goea  beyond  flie  eonddsrationa  wUoh  I  acs 
entitled  to  entertain.  There  is  no  evidence  that  the 
present  tenant  for  life  is  inipei  iinious.  I  see  that  the 
annual  income  which  he  derivfn  from  these  capital 
moneys  is  more  than  the  sum  proposed  to  be 
^A^tAmA.  Jn  re  Hur$t  would  not  justify  an  inquiry 
here.  Coonsd  fonnd  •  diffloolt^  in  aayins  what  the 
proper  terms  would  be.  An  inquiry  what  repairs 
would  be  necessary  to  put  the  property  in  tenantablc 
and  habitable  condition  was  suggested,  but  there 
would  be  no  precedent  under  the  general  jurisdiction 
otIiMooini  for  ordering  aooh  an  aiqidrv;  and  in  re 
Atraf  is  no  anUunUari  baaanM  the  mm 


entitled  to  reside  in  the  house  under  the  traits  of  the 
will.  Conveay  v.  Fmton  is  distinguishable  on  the 
grounds  that  the  legal  estate  -i.e.,  the  tiropt-rt y  — wm 
there  vested  in  the  trustees  for  the  husnand  and  wife 
for  their  lives,  and  afterward  for  their  childrsn,  who 
were  infantsand  residing  with  thani.  XheoooitlMn 
did  diTBot  an  inquiry  in  a  fbrm  wliieh  ii  alalad  attbs 
end  of  the  report.  There  was  a  trust  for  sale,  sad. 
therefore,  though  there  was  no  immodiatfl  intention  of 
selling,  tilt Tf  were  the  combined  elements  of  all  the 
persons  interested  then  being  before  the  court,  all 
persons  intaraatad  living  in  uie  house  or  upon  tibt 
estate,  and  a  trust  for  sale,  through  the  mMiam  of 
which  Eekewich,  J.,  thought  that  he  oould  wp^tbe 
well-recognised  doctrine  of  Fjjps  JhstM',  SI  W.  'SL 
207,  L.  B.  8  Ch.  App.  309. 

I  wish  to  add  one  practical  observation.  H  I  ^ 
to  aooade  to  thia  ^pluoation  I  fwaaas  i 
tiona  in  all  eaaaa  of  dilapidblsd 
similaiiy  settled.  The  tenant  for  life  would  fimt 
apply,  under  the  8ottle<l  Ijand  Act*,  to  see  what  h« 
could  get  under  the  Artfl  ;  and  if  he  did  not  get  all  that 
he  wanted,  he  would  then  try  in  this  iugenioos  way 
and  see  what  he  oould  got  unaer  the  general  joiisdic* 
tion  of  the  court.  The  Settled  Land  Acta,  evan  if 
they  are  not  exdnsive  of  any  of  the  doobines  of 
general  jurisdiction  which  I  have  been  considering, 
at  any  rate  afford  a  guide  to  the  court  in  the  exerdae 
of  its  jurisdiction  in  the  matters  to  which  tiisy  relate. 
Andoonlessedly  on  this  summons  none  of  these  thiagi 
can  be  done  under  the  Aota.  Unlaw  tiia  eowlia  Ian 
inmattersof  thiaUndit  wiUbe  flooded wiOiifplip- 
cations. 

In  my  opinion,  although  I  am  by  mt  mean" 
adverse  to  the  t«aant  for  life  and  the  trtistees  in  such 
a  case  as  this,  this  summons  fails,  and  must  be  di>- 
misaad.  I  will  allow  the  eoats  of  all  parties  ooft  of 
the  teatalor't  wdd—ry  naaaonalty,  thou^  tUi  ii 
perhaps  rathsr  a  atrong  flong  to  dOk 

Summona  dUmiued. 

Solicitors  for  all  parties,  Barnu  &  Bernard. 
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Poirrr — Joiuturr  and  portions— Errrri^e  of  pmvfr— 
lirviir  of  rent  f*Uitr  and  bejuest  nj  pertowU  utak 
for  pnrchafr  of  land  subject  IS  SaaiS  JWMWrS— £l'aW% 

of  derisffl  rsUth-  U>  cfuirget. 

Real  tstatf  twM  settled  with  pMvert  to  the  t^iuint  for 
life  to  charge  Jointure  and  pfirtionf,.  (hi  hit  marriage 
he  in  part  ej-ercised  these  jtowers  and  charged  the  settled 
estate,  but  not  to  the  full  extent  authorized.  At  a  Buhse- 
ouenf  period  a  testator  dnieed  real  ettate  and  bequeaiM 
ni$  rmduartf  pertonat  eitateiehelaid  out  inthepwrdtne 

land,  to  such  vf  the  uses  and  *>d>irct  (<>  such  of  the 
powers  declared  of  the  settled  esttilc  as  slundd  he  suhsisi- 
ing  at  his  death,  but  not  so  as  to  increase  or  mullijJt/  aiii/ 
charges  or  power*  of  charging.  The  tenant  for  lift  and 
the  tenant  in  tail  of  the  tdOaA  mUk  mtcuted,  afUr  M* 
teitatot^edeath^adueiMUngummraiiMi^QU  th»fnptr' 
ties  tuhjed  to  the  edUement. 

Held,  that  th(  ilrrifrd  ratdi  and  the  rr.iidi(ari/  perscntd 
estate  U'err  not  suhjirt  to  thi  chanjrs  fxistiiuj  at  the  date  of 
the  testator  »  death  ;  that  a  release  of  his  still  existing 
pmvers  o/  charging  ought  to  be  executed  iy  the  tenant  for 
life;  and  that  ^trHilm^lMMor'$wittim9&krvyfm 

(a.)  Bepnrted  by  C.  F.  DmroAir,  Biq.. 

Law. 
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kmad  to  pajf  the  renduary  peraonalty  to  the  tetMnt  /or 
li/kmitktlmimiHittaUimlMrJonUrtei^ 


Adjonrned  summons. 

Under  an  indaatnra  of  iettl«nient>  dftted  the  23rd 
of  April,  1864,  ontein  ml  eiteto  wu  MtUed  to  the 

me  of  John  Beniern  for  Ufei  witfa  remainder  to  his 
isue,  remainder  to  the  an  of  Hugh  Bemers  for  life, 
remainder  to  CharleB  Hugh  Bemers  for  life,  re- 
mainder to  hii  first  and  other  eons  in  tail  male,  and 


The  settlement  gave  powers  to  Charles  Hugh 
Bemers  to  charge  the  settled  estates  by  deed  or  will 
with  a  jointure  for  any  woman  he  might  marry,  not 
exceeding  £3,000  per  annum,  and  wiu  portioni  for 
^^^ooggsr  omdwnt  no*  mnmi^ng  £10,000  for  each 

in  Jmie,  1807,  Ohailee  HaKb  Berosn  married,  and 

Inr  his  marriago  ^fttl*  inont,  nnttyl  the  iHth  of  June, 
Gfiiirged  the  eettlod  estates  wrilh  a  jointure  of  £1,000 
ftr  annum  for  his  then  intended  wife  if  she  should 
niniTe  him,  and  with  portion*  <rf  £1,000  for  eaoh  of 
the  yoM<garchiMi«  of  fheintiiidad  marriage.  There 
ware  imae  of  Hub  narriaga  three  ioim  and  two 
dsngfaters. 

By  his  will,  diit«^  the  3rd  of  Juiu',  1877.  John 
fieniers,  who  died  without  issue  on  the  :tlat  of  August, 
devisMl  certain  real  estate  to  which  he  was 
catitiad  in  fee  simple  to  trostees.  to  such  of  the  uses, 
sad  upon  and  for  such  of  the  trusts,  and  with,  under, 
iktid  subject  to  such  of  the  powers  and  ))roviHoes  in 
lotd  by  the  settlement  of  limited  and  declared, 

of  or  oonoeniing  the  settled  estates  as  iit  the  timn  of 
his  Heceaae  ahookl  be  aubaiatiiig  and  undetermiued  or 
espable  of  taldiig  aiteet  or  being  performed,  but  not 
iO  as  to  increase  or  multiply  any  bbarges  or  powers 
of  charging,  to  the  iiiU  nt  that  the  oevised  f»8tat« 
might  go  and  be  held  along  with,  and  aa  part  of,  the 
settled  estate,  or  as  near  thereto  as  oiroumatauoes 
would  pannit.  And  the  testator  haqueaCbad  all  bis 
nridnary  personal  estate  to  the  same  tmataas,  upon 
trast  to  pav  off  inonmbranoes  on  the  settled  estate  or 
tlie  dfvised  i>state  fxisting  at  the  time  of  tin-  t«sta- 
toF  M  death,  or  to  lay  out  and  invest  the  same  in  the 
porchase  of  real  estate  or  m  the  purchase  of  the  re- 
nmaa  to  any  leaaehold  premiiaa,  subjeot  at  the  time 
to  the  usee  of  the  eettlenent  of  1884 ;  and  tiie  here- 
■lifHments  and  premises  so  to  be  i)urchased  wcrf  to  be 
v^'ttltxl  to  the  uses  and  upon  the  trusts,  and  with 
ind  subject  to  the  powers  and  provisoes  thereinbefore 
-xpressed  and  «leclarfld  or  referred  to,  of  or  conoem- 
iun  the  bareditamenta  and  premiaea  thereinbefore 
devised,  but  not  so  as  to  increase  or  multiply  any 
C'barf^  or  powers  of  charging.  Hugh  Btimers  died 
■r,  tLr  2nth  of  September,  188G. 

On  the  27th  of  June,  1892,  Charles  Hugh  Bern,  rs 
sad  his  e  ldest  son,  John  Amtratiier  Bemers,  who  had 
sttsaned  twentj-HMM^  e«wated  a  disentailing  dcod, 
whereby  all  the  berraitameats  which  were  subject  at 
law  or  m  equity  to  the  subsisHnfj  uses  of  the  settle- 
ment of  18(54  were  conveyed,  and  all  the  residuary 
personal  estate  of  John  Bemers  which  woh  subjoct  to 
be  laid  out  in  the  purchase  of  land  to  be  settled,  was 
asBgned,  to  a  trustee  to  toeh  usea  and  upon  such 
trusts  as  Charles  Hugh  Bomor^  and  John  Anstruther 
Beniers  should  by  deed  jointly  appoint. 

This  w!us  an  originating  summons,  taken  out  by 
Ch.trles  Hugh  Bemera  and  John  Anstruther  Bemers, 
^liintiffs,  to  which  the  trustees  of  John  Bemers'  will, 
the  wife  of  C!hariea  Hu^  Bemen,  and  the  trust oes  of 
C.  H.  Bemen*  mamase  settlement  were  made 
defendants,  asking  for  a  declaration  that  th*'  Iruatws 
<ii  the  will  might  transfer  or  pay  the  residmuy  per- 
sonal estate  of  the  testator  to  the  plaintiffs  on  tneir 
joiBt  reoeipt  or  as  th^  might  jointily  appoint. 


The  question  at  issue  was  whether  the  devised  estoto 
and  the  residuary  personalty  of  the  testat-Dr  were 
subject  to  the  charges  for  jointure  and  portions 
eabtbig  on  tha  aefetlea  flitate. 

< '  z'  tiS'Hurd^t  Q'Ct  ^  ^      BHdow$,  for  the 

plaintiffs. 
Sebtutian,  for  the  trustees  of  the  wiU. 

Vemm  Bm&h,  for  the  wife  of  Gharka  Hugh 

Bemers. 

The  oaeea  of  Sn^th-PigoU  v.  Stnuth-PigoU,  W.  N., 
1884.  p.  149,  and  Leigh  ▼.  Leigh,  18  W.  S.  901,  wers 

referred  to. 

NOETH,  J. — do  not  think  there  is  much  difficulty 
about  this  questiao  of  oooetmotion.   On  looking  at 

the  will  I  think  I  can  pve  effect  to  Mr.  Hardy's  con- 
t(>ntiou  that  the  language  ia  to  be  constmed  fairly, 
but  strictly,  and  is  not  U>  \h-  extended  to  anything 
beyond  what  is  oontemplatc<i  by  the  settlement  itself, 
l^e  devised  eatato  andfllie  land  to  be  purchased  witfa 
the  residuary  personalty  must  be  subjeet  to  the  uea, 
trusts,  and  powers  created  by  the  senlement  so  far  as 
thi  y  !iLtuiilly  were  subsiHting  at  the  timt-  <>{  (he  t»'8- 
tator'H  death,  but  not  further.  The  powers  of  iointuhug 
and  charging  had  at  the  time  to  some  extent  been  exer- 
ciied,  and  to  that  extent  ooiUd  not  be  eMwaaed  a^un, 
and  to  that  extent,  therefore,  nothing  farther  remiKiied 
to  be  done  under  the  settlement.  There  might  be 
further  portions  charge*!  and  further  j.jiutures  charged, 
as  the  power  of  charging  is  expressly  kept  open,  so  as 
to  apply  to  the  newlv-devisod  and  bequeathed  pro- 
perty as  well  aa  to  that  originally  subjeot  to  the 
settlement.  The  greatest  difficulty  I  felt  was  ia  the 
phrase  to  which  I  have  called  attention,  "so  as  not  to 
increase  or  multiply  charges  or  powers  of  charging"  ; 
but  Mr.  Vemon  Smith  points  out  that  there  is  some- 
thing to  which  "obargas"  can  refer  other  than  charges 
created  by  the  exflrotse  of  the  power  to  ioiatera  or 
portion  ;  and,  that  Mng  so,  I  am  not  dnven  to  say 
that  charges  here  refers  to  charges  already  made 
under  those  powers,  which,  so  far  as  they  have  been 
axeroised,  are  dead.  I  think,  therefore,  that  the 
daraetion  that  the  testator's  estate  is  to  be  subject  to 
the  sabsiiting  powers  of  the  settlement  do  subjeot  the 
estate  to  any  new  charge  by  way  of  jointure  or  por- 
tions that  may  be  created,  but  not  to  the  ohsirges 
already  madf  im<ler  the  powers  of  the  settlement  and 
existing  ut  the  date  of  the  testator's  death.  I  think 
there  ought  to  be  a  release  by  the  plaintiff  Charles 
Hugh  fiemera  of  his  power  of  charging  and  jojatnr- 
ing  befrae  tiie  order  »  drawn  vpt  whereupon  there 
must  b«)  a  declaration  that  the  executors  may  be 
ordered,  or  be  at  liberty,  to  transfer  and  pay  the 
residuary  personal  flstato  to  the  a  _s_ 

joint  re<'oipt. 

fektlicitora,  lihodea  ik  Son. 


Chan.  Div.  \ 

.Stirling,  J.  f 


Oct.  2H,  29 ;  Nov.  2. 


Ju  re  ^UtMINOUAM  AMD  DiSTBICT  LAMD  Co.  AMD 
AUAAT.  (a.) 

Vf  uihir  and purchcuer — Building  achemi  -f^alf  hy  auction 
in  lots — ReatrictiiH!  couditiona — Sithitrijuent  sale  of 
uuHotd  luts — ftfUiiner  of  adjoinimj  laud  by  vendor^ 
Liahilitijof  vendor  in  rtitftrct  uf  restrictive  conditionB, 

A  land  company  put  up  for  taU  by  auction  in  lot* 
pnptrtg  whkh  «MW  4mrtbtda»  "  a  mall  freehold  triaie 

(a.)  Boported  hy  W.  A.  O.  Woom,  Hiq. 
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divided  iiito  ttoentf/-ttoo  eoriveiiieut  lots  of  aouiul  building 
$ite»."  Tin  jMrficutnr*  sfttrijii-d  thr  dimention*  of  the 
laUt  and  hud  a  jAan  amiexed  which  showed  the  poeition 
and  boundaries  o/  each  htU,  and  alto  the  eaeitUMn  of 
Ktmtn  «R  oc^'iiHw  UmA  'Ae  eoMyaany.  2^  eomlifwiu 
of  tale  ftnn^Sod  that  taeh  pmrthaaer  tmu  fo  eovetunU  that 

no  hni'iliiul*  iifhrr  fliitri  ilirrlliii'f-liui^tii'A  shtmlil  Ik-  rrftnl 
ii/Hiii  till-  hiiid  par<lni9t  d  In/  him  :  that  rt-tri/  »tfh  dirrll- 
ing-luiiur  thvuid  cost  not  le*M  than  X'JoO,  uml  that  the 
building  line  at  t/tomt  upon  the  said  jJun  in  respect  <>f 
tko  utiur  lands  of  the  vrndnrs  should  he  obgrrved.  The 
propaig  put  up  for  tale  tn  UU  formrd  onlu  a  portion  of 
the  ttlate  of  the  vendors,  whteh  was  of  ronttdertMe  extent. 

At  thr  aiii  fimi  iiiini  nii/i/  "f  tl'  lii.i  fm-  mild.  .(.  /-nr* 
chaseii  one  lot  and  (iccrjitfd  I  hi  /Hit.  lit  fur'  Ihr  roinji/e-' 
tion  of  the  purchase,  hvirtrfr,  tht  vfn<lor»  claimed  the 
fight  to  sell  the  remainder  ^f  the  lute  /roe  from  the 
reitrietive  n»»(/iUioM«  tmd  A»  lAm  took  oat  a  lammmu 
nnder  the  Vendor  tmd  Purrhater  Art,  1874,  tn  substanc 
U»  dfttrmine  the  qtiestion  of  riijht  raised  by  the  wudttrt, 
hut  ill  fiirin  t(i  sttilf  tht  tt-rtm  of  tkeeeaenantt  to  be  con- 
taitted  in  the  ctrnveyttnce  to  him. 

Held,  that  A.  mis  entitled  to  the  benefit  of  the  contract 
kg  the  vendort  ivtfUed  in  the  eonditione  of  sale,  that  they 
wovid,  at  to  lots  untetd  at  the  auction,  obterve  ttipubdiont 

similar  to  thiMr  which  the  purchoxrrt  of  thime  h>tii,  hild 
they  Itrrn  mild,  ironld  hatfe  Itern  Imiutil  to  rormunt  ttt 
obseri'r  :  and  that  the  conveyance  to  him  ouijht  to  cvntaiti 
fin  erfiressitm  uf  tueh  an  obligatitm  on  the  vendors, 

trader  tbe  Vendor  and  Pur- 
chaser Act,  1874,  tAlcHii  out  bj  tlif  purchaser  of  a  plot 
of  land  (lot  15)  tit  u  sale  by  aiictiunuf  scvoral  building 
sitea,  put  u]>  for  Halo  in  lot«  Hccording  to  printed  par- 
tionlius  and  conditiona  of  sale,  askiiig  for  a  declaration 
(1)  that  he  was  entitled  to  the  benem  of  a  contract  by 
the  Tenders,  implied  in  the  conditions  of  sale,  that  the 
vendors  woold,  aa  to  lots  unsold  at  the  auction,  and 
including  lots  N  to  U  both  inclusive,  uml  lii,  17.  L'O, 
'21.  and  22,  observe  aud  abide  by  stipulations  sitnihir 
to  those  which  the  purchasers  of  those  lotj«  re^jp*.  - 
tivelyt  had  they  bean  sold  at  the  auotion,  would  have 
lieen  boand  to  ooreoBBt  that  tiiey  irould  observe  and 
abide  by;  (2)  that  tho  {lurchaser  was  pntitlod  to  have 
the  obligatiun.s  ut  the  vendoi-s  in  respect  of  the  said 
unsold  lots  ex])rcs8«><i  in  and  niadt*  binding  OH  theiu 
by  the  deed  of  conveyance  of  lot  15. 

Ou  the  5th  of  November,  1891,  the  company  put  up 
lor  sale  a  pLm  of  freehold  land  at  Moseley,  near  Bir- 
mingham, in  lots  aoooidhig  to  certain  paiticnlars  and 
conditions  of  sale.  Tlie  particulars  were  stated  to  be 
"  Particulars  and  plans  of  valuable  freehold  building 
sites  in  suitable  lots  for  the  erection  of  sn^all  villas 
aituato  in  Cadbuiy-road,  and  a  few  tdots  in  Stoney- 
kae  end  Anderton  Plsik-road."  The  property  for 
sale  was  described  as  "  a  small  freehold  e«<tato  divided 
into  twenty-two  convenient  lots  of  sound  building  aiU» 
having  t'roiitagcH  of  13  j'aids  uml  upwards,  and 
mean  depths  of  about  4U  yards,  tlu!  lots  varying  in 
quantities  from  289  square  yards  to  2. 182  square 
jaidi,  the  building  festriotton  being  i>250  per  house." 
And  there  wee  this  statoment:  "Aeee  eligible  plots 
of  land  situated  in  a  most  desirable  neighbourhood, 
for  tho  greater  part  fronting  on  a  iiewly-uiaiie 
road  (which  is  prujjcrly  curbe<l,  channelled,  aud 
sewered  in  accordance  with  the  requirements  of  tlie 
■anitaiT  authority),  and  the  whole  are  admirably 
adapted  fur  the  erection  of  a  daas  of  houses  to  be  let 
•t  moderate  rentals,  for  which  there  is  considerable 
demand  in  this  salubrious  locality." 

The  plan  showed  that  the  proiK-rty,  which  wi4S 
marked  >ut  in  lots,  was  a  triangular  pi<>ce  of  land, 
bounded  cn  one  side  by  Anderton  Park-road,  on 
anolhar  bjr  Stouof-haa,  and  on  tha  tiiird  by  ad- 


joining proijerty,  which  apparently  Ijelonged  to  the 
vendors.  Cadlmry-roa^i  ran  across  thf  proijerly 
separating  some  of  the  lots  from  the  others.  All  tbie 
lots  fronte<l  on  one  or  oflier  of  the  three  roads  nMB- 
tiooed.  The  plan  also  showed  that  houses  hsd  bsm 
built  on  parts  of  the  adjoimng  land  and  also  on  neiti 
of  the  land  on  which  the  lots  were  marked,  such 
mentione<l  houses  having  be<;n  built  ou  pieces  of  land 
interperswl  In'tweeu  the  httn.  There  were  namM 
affixed  to  the  houses  so  that  any  person  looking  at 
the  plan  would  suppose  that  they  were  of  the  sastf 
oharaoter  ae  the  houses  for  the  areodon  oi  which  the 
lots  to  be  sold  w«ve  stated  to  be  suitable. 

The  eh'vi'iitli  condition  of  salt'  was  as  follow*;  — 
"Each  purchaser,  in  ihi'  assurum  <•  to  him  of  thp 
property  purchased  by  hiiu,  shall  covmant  with  thi 
vendors,  their  Auuoessors  and  a«iigu8,  aud  also  by  wsy 
ci  separate  covenant  with  the  other  wawjlaf 
parties  (if  any),  their  heirs  and  assigns  as  follotn: 
That  no  buildings  other  than  dwelling-houses,  witk 
iii  Ti  ssurv  oiitbiiililinfT',  sh;ill  Ix'  t  ri'<  ti-d  or  built  upon 
the  laud  purchase  by  hiui.  And  that  every  such 
dwelling-Donse  and  outbuildings  shall,  in  the  erection 
and  oumpletion  thereof,  ooat  not  less  than  the  sosi  of 
£SS50,  and  that  no  house  shall  be  need  for  any  otter 
purpose  than  as  a  private  dwelling-honso.  Th:tf  no 
building  shall  be  en-ct^-d  ujHin  any  of  th*'  lot.s  front- 
ing to  Anderton  Park-road  and  ."^iton.  y-l.nu'  n-sini- 
tively  within  the  building  lino  as  shown  upon  th<- 
plan  annexed  to  the  particulars,  so  that  the  lin^  of 
buildings  now  standing  upon  the  other  land  nf  the 
vendors,  fronting  Anderton  Park-road  and  Stoney- 
lane  n>spectively,  shall  be  obst-rvi'd.  And  that  no 
building  shall  Ix*  erectt^l  upon  any  of  the  lots  front- 
ing to  CSadbury-road  within  thi*  building  line  si 
shown  upon  the  said  plan,  being  a  distanrwi  of  three 
yards  back  from  Cadbury-road. 

At  the  auction  some  only  of  the  lots  were  sold.  Alldnr 
was  the  purchaser  at  the  sale  of  lot  15.  He  acceptsfl 
the  %'endor's  title,  and  upon  scttliuff  the  draft  convey- 
ance contended  that  be  was  entitled  to  have  la 
assignment  of  such  benefit  and  right  of  enfordng  say 
oovanaats  entered  into  by  anv  past  or  lutnia  fw* 
diasers  of  any  of  the  other  plots,  rsktrietave  of  the 
right  of  building  on  or  user  of  suoh  plots,  as  the 
vendors  might  be  able  to  convey.  The  rendoTS 
decline<l  to  give  hiiu  the  right  which  heaske<lfor.  snJ 
maintained  their  right  to  sell  the  remainder  of  the  lot« 
free  from  the  restrictive  conditions.  AUday  declined  to 
comfdete,  and  took  out  this  summons  in  substance  to 
determine  the  question  of  right  raised  by  the  vandMt, 
but  in  form  to  .setth;  the  terms  of  the  eovonanlitobe 
bontaine<i  in  tho  conveyance  to  him  of  lot  15. 

T.  (\  Wriijht,  for  the  purchaser. — The  j)articalar8 
and  conditions  of  sale  constituted  a  buildiui,'  •*t:lictui> 
upon  certain  terms  and  subject  to  certain  rustrictire 
conditions,  and  the  applicant  il  entitled  to  hue 
those  tanu  and  eondipona  aKprmsnd  in  the  oaa> 
veyanoa  to  hka:  Remit  (Mwlitham,  26  W.  B. 
764,  28  Ihid.  9,  Jl  Ch.  D.  12.5,  11  Ilnd.  (StJ'>.  Tlie 
property  was  put  up  for  sale  as  one  vsUiW. 
There  is  consequently  an  implied  contract  that  the 
whole  of  the  property  should  remain  subject  to 
leslrielive  oonditions:  Martin  Spicer,  37  W.  B. 
689,  34  Ch.  D.  1,  11  App.  Cas.  12;  Afackenzie  v. 
Childrra,  38  W.  R.  24.'J,  43  Ch.  1).  265.  The  vendort, 
if  they  had  desired  to  subsequently  sell  the  lots 
remaining  unsold  at  the  auction  free  from  the  re- 
strictive lon  litiuns,  should  have  expressly  reserved  to 
themselves,  by  the  oonditions  of  sda^  the  right  to  do 
so :  Sidney  ▼.  Oforlbm,  14  W.  B.  157,  36  Bear.  118. 

HuHdntjs,  Q.t'.,  and  //.  FrIlow*,  for  the  vraxdors.— 
If  all  the  lots  had  been  sold,  the  purchaser  oonld,  ao 
doubt,  have  anforaed  thaie  reairieliva  — 
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^piiiTt  thr  [inri.:hji.sprs  of  the  other  lot*,  but  thfl  cast'  is 
dllierent  wh»"re,  as  here,  the  vendor  retaius  part  of  the 
property  in  his  own  bands.  The  Uw  as  stated  in 
MartiH  Sfker  is  not  applioable,  inaMnuoh  as  the 
plan  anoesra  to  ttM  paraenlan  and  oonditions  of 
•de  uid  the  conditions  themselves  show  that  the 
wodors  retained  afljoiiiiuf;:  {>roperty.  ami  it  must 
thereforp  l>c  as-suiiicd  that  they  intnulm  eil  thrse 
rastrictions  for  the  protection  of  the  property  retained 
hr  tbem.  The  judgment  of  Lord  Esher,  M.B.,  in  the 
JMtMvAam  Patent  Brick  and  TiU  Co.  v.  JtutUr,  33 
V.  B.  Dig.  231.  34  W.  B.  405,  15  Q.  B.  D.  261,  16 
Q.  B.  D.  778,  support!  that  vtew. 

Wright  xoplied. 

CW.  oiltf*  vttit. 

Not.  2.— SiXBLnro,  J.,  aftar  itstmg  fhe  teoti,  ood- 

tmoed : — The  question  is  one  of  principle,  not  con- 
Tpyandng.    and   I  have    to   decide   whether  the 
(•urchaxer    has  u    right   to    the   <l('i  buufiDU  whidi 
lit-  claims.     On  Ix'balf  of  the  piirchtisi  r,  reliance 
placed  on  tlie  judgment  of  Lord  Mitc-naght«n 
in  advimig  the  Houm  of  Lords  in  Martin  v. 
Spitrr.  37W.  B.  fl8»,  L.  R.  14  App.  Cas.  12,  at 
lip.  24-25.    The  passage  relied  on  is  somewhat  lotig^, 
liiit  I  will  (juote  two  extracts  from  it. — "  If  the  site 
i  f  the  houses  now  known  as  Cromwell-gardens  had 
U!«D  put  u|>  for  tale  by  uiotion  iu  biulding  lots, 
•coording  to  a  pim  oortesponding  with  that  oo  Mr. 
Martin's  lease,  find  if  the  conditions  of  sale  had  pre- 
*cribed  tliiit  houses  should  be  built  stich  us  those 
which  huve  actually  been  erected,  and  thtif  i  v.  ry  \iuv- 
K.  Laser  should  bind  himself  by  a  cuveuaut  iu  the  terms 
f  the  restrictive  covenant  now  in  question,  no  one, 
I  think,  could  hava  doubted  that  each  punbaaer 
voold,  aa  against  the  Tendor,  and  as  against  every 
co-purt  hfisi  r,  have  had  a  right  to  the  benefit  of  the 
Goranant,  uithough  there  might  have  been  no  direct 
WWMUlts  by  the  purchasers  inter  ie."    And  further 
(A  be  a»a :  "  It  aeems  to  me  that  when  Mr.  8(>ioer 
put  hia  booaea  in  CroaiweU*|;ardeDa  on  the  market 
h*'  invited  the  publii:  to  come  m  and  take  a  portion  of 
mi  extate  whieh  wti-s  l><>uiid  by  oiu!  general  law — -a  law 
}>erfectly   well  understood,  and  one  ealculiitt-d  mid 
uitended       mUi  to  the  security  of  the  lestiecs,  and 
•xtDsequently  to  increase  the  price  of  the  houses. 
TLi-  hn^nefit  of  that  increasv,  whatever  it  was,  Mr. 
Hf,ic«r  got.    Can  he  or  his  representative  be  ner- 
:hittt-<i  to  destroy  the  valui-  of  the  thing  he  solii  Jjy 
authorizing  the  usu  of  part  of  the  estate  for  a  purpose 
tueonsistmt  with  tba  UNT  bj  whioh  he  pwrfoBSod  to 
bind  the  whole  P" 
On  behalf  of  the  vendors  it  is  said  that  the 

Uw  !«.H  thus  states!  is  iini;){)li(  iditi\  on  the  ground 
that  it  Hpi>*>ar8  from  tli*-  \>\nn  wliich  is  an- 
nexfKl  to  th»!  jjurticulars  Hn<l  conditions  of  side  utkI 
from  the  oouiditions  themselves,  that  the  vendors 
ntained  in  fbeir  own  hands  the  adjoining  property, 
and  that  these  restrictive  stipulationa  must  therefore 
be  taken  to  have  been  introdnoed  for  the  protection 
'f  ill*'  ]  r<ii>«Tty  '-I'tJiiiit '1  liy  them.  In  support  of  that 
vitw  they  rely  on  the  judgment  of  Loni  Esher,  M.H., 
ui  The  SitUinijImm  I'tUrid  Brick  and  Tilt  Co.  v. 
BMtr.  I  will  ftiat  of  all  refer  to  the  judgment 
in  tint  ease  given  in  the  coort  below  by  wills. 
J..  1.)  (J.  B.  D.,  at  p.  268,  which  was  appix)ved 
of  by  Luidley,  L.J.,  as  being  a  correct  state- 
m,fnt  of  law:  "The  principle  whith  appears  to  me 
to  be  deduoihle  from  the  oaaea  is  that  where  the 
tame  vendor,  selling  to  levnal  peiaona  plots  of  land, 
fiarts  of  a  larger  property,  ezaota  from  each  of  them 
tsovenants  imposing  restrictions  on  the  use  of  the  plots 
H-jld  without  putting  himself  luidcr  any  corrcsiKjniHn^;: 
obligatiou,  it  is  a  question  of  fact  whether  the  resthc- 
*        "     of  agmBMit  hafewem  tiie 


'  vendor  himself  and  his  vendees,  imposed  for  his  own 
beueht  and  protection,  or  are  meant  by  him,  and 
understood  by  the  buyers,  to  be  for  the  common 
advantage  of  the  several  purchaser*.  If  tharestxio- 
tive  oovenaata  are  simply  for  the  beneUt  of  tiie 
vendor,  purchasers  of  r>ther  plots  of  hind  from 
the  vendor  cannot  claim  to  take  advantage  of  them. 
If  they  are  meant  for  the  common  advantage  of 
a  set  of  ])urchasers,  such  purchasers  and  their  as- 
signs may  enforce  them  Mar  le  for  their  own  benefit." 
Then  he' says:  "It  appears  to  me  that  where  land 
is  put  up  to  auction  in  lots,  and  two  or  mote  persons 
purchiise  according  to  conditions  of  mJo  containing 
re.strictions  of  the  character  of  those  under  consideration 
iu  the  present  case,  it  is  very  difficult  to  resist  the 
inference  that  thear  were  intended  for  th«  oommon 
benefit  of  snob  pordiaaers,  eepedally  where  the  vendor 

jturjiosrs  (as  in  the  present  case)  to  h«'11  the  wliole  of 
his  projM;rty.    Where  he  retiiiuH  none,  how  can  the 
coveiuinta  be  for  his  Iji'm-tit  ;  and  for  what  purixjse 
can  they  Ik?  proposeti  except  that  i<ach  purchaser,  ex- 
pecting tlie  benefit  of  tbem  as  against  his  neighbours, 
may  be  willing  on  that  account  to  pay  a  higher  price 
for  his  land  than  if  he  bought  at  the  risk  of  whatever 
use  his  neighbour  might  choose  to  put  his  property 
to  ?    Where,  therefore,  the  vendor  aasircfl  to  sell  at 
the  auction  the  whole  of  his  property,  the  inference 
is  strong  that  such  oovenants  are  for  the  oommon 
benefit  of  the  purchaeeni :  anditaeenM  to  me  that  the 
strength  of  this  e^-idonce  is  not  diminished  by  the 
fact  that  lit  thr  salt   u  cunsiderablo  number  of  the 
lilts  may  fail  to  find  purchasers."    When  the  case 
was  heard  on  appeal,  the  Master  of  the  Holls  says 
tbU  (16  Q.  B.  D.,  at  p.  784}  :   "  I  think  that 
Wills,  J. 'a  view  of  the  law  on  this  subject  is  per- 
fectly correct.    In  my  view  he  is  right  in  saying  that, 
when  an  estate  is  put  up  for  sale  in  lots,  subject  to  a 
condition  that  restiictive  covenants  are  to  be  entered 
into  by  each  of  the  purchasers  with  the  vendor,  and 
the  vendor  is  intending  itt  that  sale  to  sell  the  whole 
of  the  property,  the  (question  whether  it  is  intended 
that  each  i>f  the  purchasers  shall  Ik'  liable  in  respect 
of  tliose  restrictive  covenant-8  to  each  of   the  other 
jiurchasers  is  a  (jiiesiiun  of  fact  to  Ih;  determined  by 
the  intention  of  the  vtmdor  and  of  the  purchasers,  ana 
that  question  mutt  be  detarminad  upon  the  same 
rulea  oif  eridenoe  as  evenr  other  question  of  inten- 
tion.   And  if  it  is  found  that  it  was  the  intention  that 
tlie  pureliasers  should  be  bound  by  the  coveiumts 
inter        a  court  of  equity  will,  in  favour  of  any 
one  of  the  pindmMrs,  insist  upon  the  perform- 
aaoe  of  the  oovenanta  by  any  other  of  tlicnit 
and  win  do  so  under  mm  dronmstanoei  wiiliont 
introducing  the  vendor  into  the  matter."  Then 
he  says:  "  There  are  two  lines  of  cases  to  be  fuuml 
in  the  books.    The  fin<t  is  where  there  has  been  a 
sale  of  part  of  a  property,  with  no  existing  intention 
of  selling  the  rest,  and  aohaequently  there  is  a  lale  of 
another  part ;  then,  as  reguxls  the  later  sale,  yon 
oonnot  look  at  the  oonditions  of  the  former  sale,  you 
must  look  only  at  the  coniiitioiis  relating  to  the  later 
sale.    The  other  line  of  cases  is  where  the  whole  of  a 
property  is  put  up  for  sale  (not  necessarily  under  a 
building  aohemeX  bat  is  put  up  for  sale  in  lota,  aub- 
jeot  to  oertain  reatriotive  •  covenants ;  then  it  fs  a 
question  of    fact   whether  it  was  or  was  not  the 
intention  that  the  rej»trictive  covenants  shovdd  lx> 
entered  into  for  the  benefit  of  each  of  the  purchasers 
as  against  all  the  others,  and  it  is  a  most  material  cir- 
cumstance whether  the  vendor  reserves  any  part  of  tiie 
property  for  himself.  If  he  does  not  reserve  any  part, 
that  is  almost,  if  not  quite,  conclusive  (unless  tnere  is 
siimethinfj  contradictor)')  that  the  covenants  which 
he  takes  from  the  purohasers  are  intended  for  the 
bensAt  of  each  pordhaaar  aa  againat  tba  olben." 
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The  judxmenta  of  the  other  LordH  Justices  do  not 
go  any  rarther,  bat  Lindley,  L.J.,  approves  of  the 
•tatameBt  of  fhe  l»w  m  giren  by  Wills,  J. 

That  case  is  cited  as  an  authority  for  the  contention 
that  the  restrictive  conditions  are  only  enforceable 
a^inat  a  vendor  by  a  purchaser  when  the  vendor  has 
disported  of  the  whole ot  the  property.  I  cotife&s  I  can- 
not come  to  that  oonohuioil.  I  take  the  same  new  as 
Willsi  J.t  that  "it  ia  ft  qmition  of  fact  whether  the 
rwliiulioni  merrfy  msttera  of  agreement  betweeu 
the  vendor  himsrlf  atid  his  vendeos,  imposed  for  hin 
own  bonpfit  find  i)rot4>ction.  or  tin-  meant  by  him, 
and  undprstood  by  the  buyers  to  be,  for  the  common 
•dvaatage  of  the  several  purchasers,"  and  that  is  a 
qneetton  of  fiict  to  be  det/enuined,  not  by  looking  at 
one  fliienmstanoe,  but  at  all  the  oircumstences  of  the 
ease;  and,  indeed,  the  lanj^rutigc  of  the  Maater  of  tiie 
KoUs  seems  to  me  to  point  strongly  to  thtit  c  onclusion, 
though  in  the  judgment  referred  to  he  wii»  Hpeaking 
of  a  ease  in  which  the  vendor  was  disposing  of  tbe 
whole  estate.  He  says :  "If  the  vendor  does  not 
w— TTO  any  part,  that  is  almoat,  if  not  quite,  oonclu- 
sive  (unless  there  is  something  contradictory)  "  ;  but 
that  language  appears  to  concede  that  the  conclusion 
may  \w  robutttnl  by  Hoini'thing  else.  Thi>  rctjiiiuT  by 
the  vendor  of  some  part  of  the  projxTty  is  un 
element,  and  a  very  important  element ;  but,  after 
•U,  it  is  only  one  emnent  to  be  taken  into  oonaidera- 
tioit  along  with  odier  obiminitaiioee  in  aaoertaining 
the  intention.  It  appc'ars  to  me  that,  altliongh  the 
vendor  may  not  j>art  with  bin  wluilc  estat*-,  tlitre 
may  be  circumstjinces  which  nhow  that  tin-  iiit<?ntiun 
was  that  each  purchaser  should  be  entitled  to  enforce 
flie  whole  of  the  building  reitriotloni  againit  the 
vendor  and  every  other  parduuer. 

That  being  so,  lot  us  turn  to  the  particulars  and 
conditions  in  the  present  ciase.  [His  lonlahip  n-ad 
the  statements  in  the  particulars  above  set  out,  and 
continued : — ]  What  would  a  purchaser  infer  from 
reading  the  particulars  and  lookin|(  at  the  plan? 
Admirang  that  it  appears  (as  it  eertamly  doea  appear) 
from  the  plan  and  conditions  that  the  vendors  were 
owners  of  other  proj>erty  in  the  immediate  ncigh- 
Ixjurhood,  it  is  still  to  be  borne  in  mind  that  the 
owners  of  building  estates  in  the  neighbourho<xl  of 
large  towns  such  as  Birmingham  do  not  throw  the 
wnoleof  their  eatatM  on  the  market  at  onoe;  and, 
fnrfher,  tiiat  they  do  not  devote  tiia  whole  eatate  to 

the  erection  of  the  same  class  of  houset,  httt  Very  often 
appropriate  one  portion  to  oneclass  and  another  portion 
to  another  class,  and  tliat  these  various  plots  do  not,  in 
the  language  of  the  particulars,  become  "  ripe  for 
l^'^w'g  operations"  at  the  same  time,  ana  that 
oonaiderationB  of  this  kind  apply  with  not  less  force 
when  the  vendor  is  a  land  company  presumably  deal- 
ing with  land  for  the  puqmses  of  sale,  and  not  for 
the  purpose  of  retention  as  a  }>ermanent  investment.  It 
womdseem  to  me,  then,  that,  looking  at  the  particulars 
of  sale,  a  purohaier  woold  nataxsifar  infer  that  this 
property,  aeaorlbed  a«  **  a  aman  freehold  eatate,"  had 
Dcen  sefocted  by  the  vendors  from  the  larger  property 
belonging  to  them  as  a  j>ortioii  of  land  to  l>e 
dovottnl  to  the  erection  of  hnusus  of  a  i)articular 
value  and  to  be  occupied  as  residences.  What  do  the 
eooditions  of  sale  say  P  The  restrictive  conditions 
pxeacrihe  this : — [Hialoidahip  read  the  11th  oondition, 
and  oontinued : — "]  Theae  oonditiona  provide  in  rab- 
stance  for  three  things — (1)  for  the  erection  of  private 
dwelling-houses  only ;  (*2)  for  a  minimunt  vahto  as 
regards  each  house  erected ;  and  (3)  for  adherence  to  a 
Inulding-line  stated  to  be  already  existing  aa  regards 
boitdingi  on  other  land  of  the  vendors.  Now  the 
plan  annexed  to  the  partiotdars  shows  each  lot  on  the 
adjoining  land  of  uie  voidors  aa  having  a  house 
alraady  ereoted  on  it,  and  in  most  oases  as  beaiing  a 


name  such  as  indicates  au  urdLnary  villa  residence  of 
the  class  usually  found  in  the  neighbourhood  of  lam 
towns,  but  there  is  no  endoDoa  hsfon  ma  of  HA 
value.    It  may  fairly  be  assumed,  as  agauist  the 

vendors,  that  those  houses  were  not  nnder  the  value 
fixed  as  a  minimum.  .\s  regards  the  land  thus 
retained  by  the  vendors,  the  intending  purchsaer 
woold  see  that  the  building  conditions  had  already 
been  oomplied  with,  and  the  inference  wUck  I  hsie 
abeady  suggested  as  that  Ukdy  to  ooovr  to  Us  umd 
would  be  confirmed. 

It  seems  to  me,  therefore,  that  these  particulars  and 
conditions  constituted  (in  the  language  of  Lord 
Macnaghten  in  Spieer  v.  Martin)  an  invitation  to  the 
public  to  coum  in  and  purchase  on  the  footing  that 
tbe  whole  of  the  property  offered  for  sale  was  to  be 
bound  by  one  general  law  aAneting  tbe  oharaoter  of 
the  buildings  to  !»•  ercet«"<l  thcn'ou  ;  an<l  that  thf 
vendors  ought  not  to  be  considered  to  be  at  liberty  to 
destroy  tbe  value  of  that  which  was  sold,  by  author- 
ising tfao  use  of  a  fiart  of  the  property  for  a  pnipoia 
inoondstent  witii  tlie  law  by  which  thmr  puportMto 
bind  the  whole.  It  is  said,  and.  indeed,  thesecretur 
of  the  company  hius  sworn,  that  the  company  never 
intended  io  give  the  juin-hasei  tin  l»  iietit  claimed  by 
him.  U]H3n  that  it  is  to  be  remarked  that  whereaH  ;i 
purchaser  cannot  divu  into  the  recesses  of  a  vendur^ 
ulind,  a  vendor  offiering  pnqwrfy  nlways  has  it  ia  hi* 
power  to  make  his  intentions  dear,  ana  it  is  Us  dotj 
so  to  do.  It  has  long  been  the  practice  for  veiid"**^ 
whose  inf<>ntioii8  are  such  as  statisl  by  the  secretary 
of  tlie  company  to  reserve  by  expre*is  couditiuiu 
power  to  maJie  future  sales  discliargtii  from  restric- 
tiva  conditions.  An  example  is  to  be  foimd  in  thn 
case  dted  in  argument  of  Sidney  v.  Ctarkmmt  which 
was  decided  so  far  baok  aa  the  year  lfl65.  I  do  not, 
of  course,  mean  that  the  vendor  i^annot  indicate  hi^ 
intention  in  other  ways ;  but  this  <'onsideratiou 
appears  to  me  to  relieve  such  a  case  as  the  present 
from  any  dement  of  hardship  to  wliich  weight  mi^ 
otherwise  attadi.   I  may  add  that  the  remaili  d 

Lord  Langdale  in  PeaoKk  v.  PeiMxi,  11  Beav.  3M, 
see  p.  ;J59,  and  the  ejise  of  CuUiiis  v.  L\uUt,  36  W.  R. 
300,  .36  Ch.  D.  lii  i,  appear  to  me  to  support  the 
view  which  I  have  taken.  I  think,  therefore,  that  the 
purchiiser  is  entitleii  to  the  dcclanition  which  he  asb. 

His  lordship  then  made  a  dedaration  that  the  wf- 
plioant  Allday  was  entitled  to  the  benelt  of  a  con- 

tract  by  the  vendors,  implied  by  the  conditions  of  sale, 
that  the  vendors  would,  as  to  lots  unsold  at  the 
auction  at  which  Allday  bought,  observe  and  abide 
by  stipulations  similar  to  those  which  the  purchsaert 
of  those  lots,  had  they  been  sold  at  the  auctions,  woold 
have  been  bound  to  covenant  that  they  would  obaarfS 
and  abide  by,  and  that  the  applicant  waa  entitled 
U>  have  such  (i]>Ii^'atiuiis  of  the  vendon  flB^NMSd  is 
the  oonvoyauce  to  him  of  his  lot. 

flolidtors  for  the  applioant,  Harvey  &  Caprou,  tat 
K.  (\  Neiwy,  Birmingham. 

Sdioitors  for  the  respondents,  Stibbard,  OHmrn,  Jt 
Co.,  for  .fibidlaiids  A  Cb.,  Birmingham. 
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Fmiii  Q.  B.  Div. 
iLmdley,  Bowen,  and 
i.L>8milli.IbJJ/ 

BaRXARD  v.  FaI!KR.  (fl.) 

Imurauce — Firr — Ll>n/<r»  jxrlirij — '/•„  l,e  on  mm':  mte, 
fern*,  and  idtudcal  interest  "  us  Hi»cifitd  tutitrawe 
impame$,  "and  to  /Maw  their  HttlemeiilM*^—Con- 


Tkt  flaintif  tffeded  with  the  dtfentbut,  a  LloytVa 
nJmrittrt  a  pSi^  <(/  fire  itutumKBt  cewbUning  the 
fdkummg  dbHM  ; — **  Warraniti  to  on  tame  raUi,  terms, 
f W  identiad  iiUemttu  the  U.  Awnmnre  <'i>.  £s(M).  luol 
tff  0.  Aunranee  Co.  £700,  ««//  Ui  /oilow  t/u  ir  uritlr- 
Tht    rnt>   (if  tilt  jildiiitij'  h'ld  iusnrnl 

iLTth  the  i'.  Co.  wtu  not,  III  fiid,  tht  mine  at  the  rate 
l/taSed  in  the  Ltvyd's  policy. 

StU  {reversing  Wright,  J.)  that  (A^  dame,  on  iti  true 
ttdrueHont  eoutHtuted  a  tlipulation  by  the  plaintiff 
viA  tht  dtfendaiit  that  tht  plaintiff  had  iiuund  in  the 
tmtihtr  tompaniet  on  (hi  mme  tervw  as  to  rid  ,  the 
M»ir  nitf,  and  idetdicul  iidertst,  aa  uxu  thereby  uiider- 
hyUoyiFs  underwritert ;  that  each  Uipulation  toat 
me  geiitg  to  the  root  of  the  fraiuacitbn,  and  therefore  a 
nmaitim  prectd^nt  to  any  liability  under  the  Lfnyds 
fUiff  on  the  iHtrt  </  the  dffendard  ;  aud,  as  the  c.oiiilitidn 
iail  luA  been  fulfilUA,  that  the  dr/ruduut  u-at  nof  linhle. 

Semble,  that  the  cmtttruction  of  the  clauae  would  have 
'^n  tht  oame,  even  if  lAe  word  **  tmrranfsil "  had  not 

Ajipt^il  fr(jin  the  dt'cision  of  Wright,  J. 

The  action  was  iu  renjutt  of  a  policy  of  fire  inmr- 
«ice  for  i"  1 ,000  upon  f urniturti  and  other  things  in  a 
Miutc  hall  and  tavern  belonging  to  the  plaintiif, 
(Aected  by  the  plaintiff  with,  and  subMriMd  by, 
Mttdn  Lloyd's  nnderwTit«n. 

The  policy  w.is  in  th>'  form  known  tis  ;i  Lloyil's  Hro 
p«Kcy,  and  it  stated  that  the  plaintiff  h:id  paid  ■2'>s. 
>r  cent,  prenuum  or  eomidnration  to  the  undor- 
*ntfla,  whoM  mniMi  wtre  subftcribed  at  foot,  to 
SMmfRMialllxMBOr  damage  by  iire  th«  formtiire, 
tt  umiflofl  ^  and  the  policy  contained  tli<'  follow- 
>Btr  daiiM,  upon  which  the  question  in  the  present 
turneij  :  "  Warranted  to  Ik^  on  same  rate,  terms, 
lad  identical  interest  as  Union  Assurance  Co.,  £hOO, 
■d  Okuigow  and  London,  £700,  and  to  follow  their 
Urtwnmta,"  Each  of  the  undorwriten  thereby 
bead  Umaelf  to  pay  to  the  plaintBFaUnudi  damage 
Mi  lOH  by  fire,  not  excee<ling  the  ■am  of  £1,000, 
^4in  thirty  days  after  such  loss  was  proved,  and  in 
(RKxirtion  to  the  several  sums  by  each  of  the 
BDaenrritera    Bubscribed  against  thdr  tespectivo 

^Tiilst  the  said  policy  was  running,  the  particular 
;  »-t  of  the  property  insured,  was  destroyed  by  Kre. 

d«?fendant  was  one  uf  th<'  underwriters  of  the 
-  rd"«  policy.  The  plaintiti'  had  insured  the  pro-' 
in  Am  Union  Assurance  Co.  for  £800,  and  in 
^  nia^gpw  and  London  Co.  lor  £700,  bat  it 
tppMnd  from  the  evidence  and  admiasioas  that  the 
of  Ike  p<  li'  y  flifTen  d  in  the  Union  Insurance  Co. 
ad  the  Glasgow  und  Londnn  Co.,  and  that  although 
'-^premium  rate  was  the  same  in  the  Glasgow  and 
I^iDdon  as  in  the  Lloyd's  policy — vi/.,  'Iba.  per  oent. 
"-pA  the  premiom  xaCe  in  the  Union  Assurance 
Pwcyvas  Sis.  6d.  per  cent.  Certain  fire  assessors 
^^pi(|Jed  by  the  Union  Assurance  Co.  and  by  the 
•ad  London  Co.  made  a  astUemant  of  the 

by  K.  J.  Blake,  Eiq., 
Law. 


plaintifTs  loss  in  the  following  jiroportions :  The 
Union  Co.,  £202  18i,;  the  Gliisgow  and  London  Co., 
£oU  2s. ;  Lloyd's  underwriters.  £703;  total,  £l,m 
The  plaintiff  by  Ua  daim  aalted  to  oave  it  declared 

that  the  defendant  was  bound  liy  this  spttleinf  ut  and 
should  pay  his  proportion  of  the  Inss  upoTi  thi'  Inusis 
of  Huch  settlement  ;  or,  in  the  alternative,  for  a 
declaration  of  the  principle  upon  which  the  defend- 
ant*! proportion  ot  the  loss  was  to  be  ascertained,  and 
payment  of  hia  prmortion  aa  ao  aaoertaiued. 
The  defendant  oy  his  defence  alleged  that  the 

Union  Assuranro  Co.  luul  nut  insipid  on  the  same 
rate  and  terms,  or  on  the  same  identical  intert>st,  as 
WMH  thereby  insured  by  Lloyd's;  that  the  warranty 
to  that  effect  in  the  Lloyd's  policy  bad  not  been  ful- 
filled ;  that  the  policy  was  m  oonaemienoe  rendered 
void,  and  that  the  defendant  waa  unoflr  no  liability 
to  the  plaintiff. 

\\  li^ht,  J.,  held  that  on  the  tru(?  construi  f  inn  <  if 
the  clause  in  question  of  the  i)oli<;y,  it  mert^ly  amounted 
to  a  coUatenl  itipulatiou  by  the  }daintift',  the  non- 
performance of  whidi  did  not  avoid  the  disfendant's 
obligation  altogether,  bat  only  added  amaething,  not 
n<>cessarily  involved  in  tlie  contract  itself,  which 
might  give  rise  to  :i  rif,'lit  of  action,  counter-claim, 
set-off,  or  reduction,  on  the  part  of  the  defendant. 
He  accordingly  gave  judguient  for  the  plaintiff.  The 
defendant  appealed. 

Fiulay,  Q.C,  and  T.  Willet  Chitty,  for  the  appel- 
lant—The clause  "  warranted  to  be  on  the  same  rate, 
temts,  and  idinitical  interest, "  &c.,  was  the  basis  of 

the  contriirt  entered  into  by  Lloyd's  underwrit<'rs. 
It  was  a  <  on(lition  prece<lent  to  any  lijibility  on  the 

1)art  of  Lloytl's  underwriters  that  the  assured  should 
tavc  been  insured  in  the  other  offices  mentioned  on 
the  same  terms,  rate,  and  interest  as  Lloyd's  under- 
writers undertook.  This  condition  has  not  been  ful- 
filled, and  the  policy  is,  thorofori!,  ineffectiud,  and  the 
lefemlant  is  undei'  no  liability  to  the  phiintifT. 

They  referred  to  lUltn  v.  liaruei*,  11  W.  1{.  lyo, 
.S  B.  it  ,S.  751,  and  a  transcript  of  the  shorthand 
notes  of  the  judgment  of  MatMw,  J.,  in  Harvey  T. 
I'zlelli  (unreij<irted),  a  ease  which  tanned  on  the  con- 
struction of  a  T>1oyd"s  fire  policy  i  i  mfaiiiiiif^  a  similar 
clause,  in  whicli.  however,  the  word  "warranted" 
waa  not  naed.  [Ther  were  stopped.] 

neo.  Wood  Bitt  {Ct,h<  u,  fj.C,  with  him),  for  the 

itlaintiff.  The  clause  is  not  a  condition  on  which  the 
iability  of  the  underwriters  depends.  It  is  a  mere 
collateral  cepnaentation  of  fact  by  the  assnrod.  All 
stipulations  m  a  dunter-party  are  not  conations.  It 
is  a  matt«'r  of  common  knowlcnlge  as  regards  firo 
policies  that  no  two  fire  insurance  companies  have 
exactly  the  riame  terms  in  their  policies.  There  is  a 
valid  contract  effected  under  this  policy  with  the 
defendant,  although  the  pidntiff  may  posdblv  be 
liable  in  damages  for  misrepresentation.  The  clanae 
as  it  stands  cannot  be  construed  as  a  condition  pre- 
cedent to  the  i  xistrih  i'  fif  any  obligation  on  the  part 
of  the  defendant,  hccauHO  the  vords  of  the  clause, 
"  and  to  follow  their  settlements,"  necessarily  imply 
and  reoogniae  the  eziatenoe  of  the  obligation  itself, 
and  matOf  point  to  tlie  mode  in  whioh  the  perfonm- 
anoe  of  the  oMigation  is  to  be  oaxried  out 

LtXDLEY,  L.J. — I  cjiunot  agree  with  the  view  f.ikon 
by  the  learned  judge  below,  nl  the  true  construction 
of  this  document.  The  document  certainly  is  not  as 
plain  as  it  might  be  ;  and  if  clauses  are  put  in  by 
unskilful  people,  and  tire  poUdlss  are  built  up  as 
marine  poluifla  have  been,  I  suppose  there  will  be  as 
much  litigation  bafdse  we  nndeistand  a  fire  polity,  as 
there  has  beon  to  enable  ns  to  nnderatand  a  mazine 
policy. 
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Tlie  ml  point  in  this  oaae  is  to  g«t  at  what  is  the 
objeot  of  the  insertion  of  the  dense  which  has  "been  so 

much  cniniuent^  upon  in  argfument,  ,:nil  which  I  will 
rend.  This  is  a  fire  j>olifry  effected  by  Jiiimard  with 
Fubor  on  certain  proju-rty  iit  25s.  per  cent. ;  Hnd 
the  clause  is  as  folllows  .  "  Warrant  id  to  be  on  the 
seme  fate,  terms,  anil  iilenticval  interest  as  Utiion 
Assuraoce  Co.  £800,  and  Glasgow  and  London  £700, 
and  to  follow  their  settlements."  Now  what  is  the 
object  of  the  insertion  of  tliut  cl mso It  iijipearv 
to  mo  it  can  really  have  only  ouu  object  —  viz.. 
that  "  Wo  (the  underwriters)  wUl  insure,  iiro- 
vided  we  are  satisfied  that  the  Union  Co.  and 
the  Glasgow  and  London  Oo.  have  insvred  at  fhe 

Han te  rate,  the  same  terms,  and  the  sanip  inten'st." 
I  do  not  profess  to  understand  exactly  what  the  wonl 
"terms"  means.  I  can  get  at  it  approximately,  a« 
being  "  terms  as  to  risk,"  and  I  suppose  that  is  what 
is  meant.  It  eannot  mean  terms  which  are  imma- 
terial for  the  purposes  of  the  oontnot  which  the 
parties  are  making ;  it  does  not  matter,  for  example, 
whether  these  companies  pay  tliii  ty  days  afti  r  In^,  i,r 
forty  or  fifty  days  after  loss — at  least  I  should  think 
not.  That  is  not  what  the  parties  were  aiming  at.  They 
were  aimios  in  this  clause  at  the  risk ;  that  is  what 
they  wanted  to  get  at.  The  clause  is  equivalent  to 
this,  "  SatLsfy  us  that  these  two  offices  have  insured  the 
Rime  risk,  the  same  interest  at  the  same  mte,  and  wo 
wil!  I  tt'i'i  t  the  ]niliry."  I  c.inii<n  myself  think  that  tin- 
tt'nii  •■  warrautA.»d  "  is  important  in  itwtlf,  for  1  should 
const nu'  the  policy  in  exactly  the  same  way  whether 
the  word  "warranted"  was  in  or  oat.  The  word 
"  warranted  **  was  not  in  the  policy  in  the  case  before 
Mathew,  J.  [Iftirrri/  v.  I'-i'lli],  and  I  do  not  think 
that  till'  policy  is  made  plainer  by  the  introduction 
of  that  word.  I  luuk  on  tlic  policy  as  Ix-ing  made  on 
a  condition—but  not  wholly  as  a  condition  precedent, 
for  that  would  make  noosense  of  it — ^but  I  regard  the 
words  '*  to  be  on  the  same  rate,  terms,  and  interest 
as'*  (the  two  named  offices)  as  a  condition  precedent 
to  the  incui  riiij;  <>f  any  iiik1>ility  at  all,  and  the  other 
words  as  a  couditiim  subseijuont. 

Unless  you  read  it  in  that  way,  what  is  the  position 
in  which  you  will  find  yonraell  landed 't  You  would 
find  then  that  tiie  underwriters  have  come  under  an 
oblipition  with  only  a  rif;ht  of  cros.s-action  afrainst 
the  insured.  Can  that  have  been  tlie  mcaniiiLrol  any- 
Imdy  '  Did  Itatiiaiii  mean  that !'  Did  tln'y  nn'an 
that  ?  Wa.s  that  the  object  of  insert  ing  sucli  .i  clausf  ' 
It  is  so  entirely  novel  that  it  strikes  one  as  bring 
Strange,  to  say  the  least  of  it.  And  whan  you  find  a 
dense  whidi  u  consistent  witii  the  ordinary  habits  of 
men  if  you  interjiret  it  one  way,  and  utterly  int-on- 
fiistent  with  their  ordinary  habits  it  you  interj»rot  it 
the  otlier  way,  I  prefer  the  Hrst,  supposing  the 
language  admits  of  a  double  uiternretation. 

The  mote  one  looks  at  the  aoomnent  the  more 
plainly  it  appears  that  the  bargain  wss,  **  We  will  not 
insore  except  u^xin  tlie  terms  as  to  risk  that  these  two 
offices  have  in.'<Mi<il  'ijnin  the  same  rat^),  upon  the 
same  terms  (whatever  they  may  be),  and  upon  the 
same  interest." 

I  think,  therefore,  that  the  learned  judge  below 
has  gone  wrong,  and  that  the  deftodant  is  in  the 
right,  and  judgment  must  lie  entered  for  tiie  defen- 
dant, with  cost.s  here  and  Im  Iow. 

BowKX.  Tj.J.-  -I  am  entirely  of  the  same  opinion, 
and  I  confess  that  I  consider  the  nmtter  to  b*?  quite 
clear.  I  do  not  mean  to  say  that  the  words  are 
happily  chosen  in  this  policy,  but  T  think  the  true 

meaning  of  it  is  really  trans|i;irent. 

The  object  of  the  clnuso  in  i|ue^tii)n  is  tn  hnve  ntlier 
COm)>anies  or  underwriters  in  tlie  same  l)Oat  as  regards 

the  particular  interest  and  the  risk  to  be  covered.  The 


'•.  Fahkh.  Court  of  .\rPEAL. 


dause  is  unqnestiooaHy  one  inteoded  for  the  pcotae> 
tion  of  the  underwrite,    wnen  yon  have  smved  st 

that,  it  seems  tr  n>e  vou  have  arrived  at  hsilf  thf 
journey's  end,  boTPUse  it  can  be  no  ade<juate  pnjt'^-- 
tion  of  the  uii'  erv" iters  to  relegate  them  to  a  cross- 
action.  It  is  intended  to  protect  litem  against  having 
to  pay,  not  meiely  to  give  them  a  right  to  bring  an 
action  against  the  n-an  insurinfl:  with  them.  Bat  the 
WET  in  which  the  clarse  iii  insert^-d  seems  to  me  to  li-ad 
to  ]irei  i>!'ly  t  he  san  e  c'^rc]i'si(in,  an  1  ln-yond  all  shadow 
of  doubt  to  guide  one  *o  ttat  same  end.  The  policy  is 
signed  by  the  nnden>ftmi.  it  is  not  signed  by  th* 
insnrw,  and  it  is  soq^ecsed  in  this  way ;  [The  Lord 
Justioe  read  the  danse  spd  proceeded:—]  **Wsr- 
ranted  to  be "  must  mean  "  guarante*^!  to  be  or 
jiromise*!  tolx'";  and  ivs  s«">i)n  as  you  observe  that 
tills  ilocuinent  is  one  which  the  underwriters  sign,  it 
must  mean,  "  It  is  a  temt  of  our  promise  that  there 
siiall  be  a  goarantee  or  promise  of  the  other  side," 
and  that  guarantee  or  nromise  of  the  other  sids  ii 
then  expresstnl.  There  is  to  be  the  same  rate,  the 
same  terms,  the  identical  int4-re8t  as  in  the  cas"  of  thr 
other  two  companies.  It  is  therefore  a  tena  of  thi> 
policy  that  there  should  be  this  promise,  and  if  this 
promise  is  one  which  goes  to  the  root  of  the  whole 
engagement  and  traasaotion,  then  it  becomes,  acoord- 
iog  to  the  ordinary  prindples  of  law,  a  condition- 
either  a  condition  precedent,  or,  if  this  particular 
matter  is  Mue  wliich  cannot  be  COnstriie<l  ;ts  a  cMnli- 
tinn  prece<lent,  and  nmst  be  a  condition  subsoquint, 
then  it  becomes  a  condition  subsequent.  Tbst 
depends  upon  the  matenali^  of  the  pramisB  yA6A 
is  assumed  to  be  made,  and  the  making  of  wUoh 
is  to  Ix)  a  term  of  the  eugagenient  into  which 
the  underwriter  has  entered.  It  arises  tiom  Uie 
materiality  of  that  promise  as  reganls  the  entire 
transaction.  When  you  have  got  as  far  as  that,  it  if 
clear  that  it  is  to  be  as  regards  the  risk— that  the 
terms  (as  to  risk)  tmut  be  material.  The  words  "ssiDS 
rate  and  identical  interest "  obvioudy  are  wotds  so 
material  to  the  transaction  that  wo  can  only  con- 
strue the  language  which  applies  to  it  as  creating 
a  condition  precedent.  Witn  regard  to  the  word 
"  terms."  it  is  not  nooessery  Icr  us  to  decide  or  ex* 
plain  ezaeUywhattiiat  word  means.  I  donotnysalf 
<lonbt  that  there  is  a  limitation  which  can  be  put  on 
it,  u  liniitjition  to  be  derived  from  the  ehanu:terof  the 
<locument,  and  from  the  nature  i>f  the  transaction  and 
the  nature  of  the  stipulation  itself,  which  reduces 
within  dctined  and  rsasonablc  limits  that  which 
oUierwise  might  be  vague,  illinutable,  and  imptaetto* 
able.  Bat  when  you  regard  the  woids  whim  slons 
we  have  to  lo<ik  at  for  the  ]iurj>nses  of  (his  appeal. 
'*  the  sumo  mte  and  id<>atieal  inf^Test  "  as  the  other 
two  insurance  companies.  I  do  not  cloubt  for  a  moment 
that  it  is  a  oondititm  without  which  the  contract  can- 
not aris4>.  With  n-gard  to  the  words  *'  to  follow  their 
settlement,"  that  is  a  oooditiom  sabseqaent,  as  lind- 

ley,  L..J.,  has  said. 

That  is  the  true  loiistruction  of  the  il> iruiiinit. 
The  ojtjKJsite  view  is  one,  to  my  uiiud,  which  never 
could  be  adopted  in  biiilia— ,  lor  this  reason,  that  I 
do  not  believe  there  ia  an  underwriter  in  the  workl 
of  any  pomtion  or  eminence  who  would  put  his  head 
to  a  policy  in  which  ii  t-  rtn  affecting  the  risk  directly, 
was  to  Ik.'  cnforceil  only  by  a  cross-action  on  the 
jiart  of  (he  underwriter  brouglit  against  the  luui 
afd  r  the  loss.  The  point  has  l>een  put  in  a  nutfihell 
in  the  judgment  of  Sutibew,  J.,  in  //unvy  tWffft. 
He  savs  it  turns  on  the  materialit]^  of  this  promiie. 
8n  it  does.  It  is  because  the  promise  is  so  materid 
1..  tie  .instruction  ui  the  risk  that  it  seems  to  me  to 

beLunii-  a  condition  precedent. 
A.  L.  Smjxu,  L.J.— I  am  of  the  same  opinion. 
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OOUKT  OF  APFVAL. 


^Vrifflif.  J.,  bad  coii'iiilpralilo  tloulit  ami  iliilimlty 
1  .ti  :t  the  jml^rment  ho  arrived  at  iu  the  eud,  and  I 
tiunk  he  got  down  at  last  on  the  wrong  side  of  the 
niL  Locking  at  this  cIaum,  tlie  qnMtioa  which  one 
kutoadtoBeadf  is  fhii,  Dom  thn  daiue  contain  a 

pnicii«' whirh  gr>rs  fo  thn  root  r»f  the  trHnsucti<in.  or 
itit  mere])- a  l  ollatcral  stipidutiou  tho  uon-iK'rform- 
jf  which  did  not  avoid  the  defendant's  obligii- 
dcm.  but  only  gave  him  a  right  to  a  oauae  of  action  'i 
We  must  look  to  the  buainew  of  the  matter  in  cou- 
itniiiie  this  clause,  and  I  quite  agree  with  Lindlcy, 
LJ.,  that  it  is  immaterial  whether  the  word  war- 
r-n*.:-<i"  is  in  tiiis  chiusc  or  nut.  I  strike  that  uiit. 
lif  .juostion  is,   NVhat  ih  tho  promise 't     la  it  ii 

-  miM>  which  goes  to  the  root  of  the  whole  trans- 
Ktioa  i'  Nov.  to  state  it  as  shortly  m  I  can,  in  my 
iajgiMBt  there  is  a  stipnlation  in  tbil  Mntniot 
Irttro'n  ♦}.(•  tnidi  r\vrit«'r  and  thf  nxsured  thftt  tho 
liii  lerwritt  r  uiuli-rtakes  to  inHnr*>,  provided  that  hs 
i.:i'ttrtak(  s  Hit-  Hiimn  risks  which  the  two  other  nOioos 
'  ne  ondertaken,  which  offices  hn  knows  and  which 
i  ii  content  to  aUde  by>  If  the  other  two  offices 
tare  not  undertaken  the  same  risk,  then,  in  my 
'Tiinion.  it  being  a  condition  of  this  policy  that  those 
two  offices  tihould  have  undertaken  the  sauu-  risk, 
tlm}  the  policy  is  ineffectual.  On  these  grounds  I 
un  of  opinion  that  the  clause  is  a  condition,  and  not 
«  ooUstenl  agnemeiit,  ud  that  the  defenoe  is  a 


^Jidtora  forflMi^^cQMits,  IToltoM,  /o&nmi,  AuM, 

SoBdIor  for  the  iwpoiidflnt»  A*  Okamberlayne, 
U  MaOew  Hyde^  Portsmoiith. 


Dec  13,  17. 


Frr.ui  Q.  B.  Div. 
(lindley,  Bowen,  and 
A.LSnii£h.LJrJ.) 

PERKi:f8  r.  Bell,  (a.) 

We  of  yiod$ — Saie  by  tampk—Pkue  /or  (Mirrri/ — 
Han  for  intpeeHon  —  Ceniraet—WMn  jrrojxrty  in 
^'*b  Hild  pawed . 

Tie  piaintijft  «  /armer,  lold  bv  sample  to  the  dr/rnd- 
*t,  a  oom  dmitr,  a  qmmtity  of  barley.  In  accordance 
the  termt  o/^  toe  contract  the  plaintiff,  <it  bin  i>,rn 
7'N*e,  deiiverea  the  barley  in  tack*  at  T.,it  suuill  rxi'l- 
1-  niiltcat/  »(4itii>ii.  The  plaintiff,  at  tht  tin,'  r  /  tin- 
tit  U-  thf  'Irfrndant,  tiHU  atmre  (but  the  dr/thilnnt  ii-nnlil 
*W  tli>-  lutrley  to  IrrewrrB  or  mnltstrrs,  hut  lnol  no 
»«tclfdge  when  or  to  whom  smcA  retale  would  takt  ptacr, 
•r  to  whom  the  defendant  woutd  eontign  the  oorky. 
ht  dtfaiihiiit,  iu  fiii  f.  "II  Ihi  .'iiiiii-  ilai/  rrAohl  the  barlnj 
•<i  firm  of  hreirrrt  rarri/ini/  mi  ImsiiuM  <it  S,  The 
^Indant,  rm  hearing  of  the  arrival  of  the  hurley  at  T. 

directed  the  ttationmaUer  to  take  and  forward 
«  a  mtmple,  and  ihit  the  daiioimaeler  did.  The 
fatiantf  after  ttujirrtioii  of  the  tamjile,  ordered  the 
^mmoiter  to  tfiid  on  th>  liarlri/  to  the  dff'tiidnnVa 
h'Triiilrr*,  thr    })rf  u'trri   iit  77,.   ih/inihint  niihsr- 

*»0y  rrjecttd  tht  btirhy  us  inhriur  to  mmple.  I'/tere 
9  tridence  to  ahvto  that  tin:  bulk  of  the  barl»f  eould  ie 
Vtted  im  the  sacks  in  the  trueke  at  T,  station, 
tfdd,  on  theee  facts,  that  there  wa»  itofftiny  to  displace 
Jiriin.i  facie  j>r"n  ii,]<f  i(rn  that  T.  station,  (he  )>liio:  of 
iTy  by  thf  plaint  iff  {vendor),  loas  also  the  plare  for 
;'  ti',H,  and  that  the  property  in  the  barley  jutmul 
^'1  the  defendant  Uiok  possession  of  (he  Uirleij  at  'J'. 

■>}  ficported  hjiL  J.  Bi^uuc,  Esq.,  Banister-at- 
Lav. 


iitation,  and  ordered  it  to  be  sent  on  to  his  stih-remlees  at 
S. ;  ami,  tonae^uentlyt  that  the  dt/eudant  voat  not  etUitled 
afterwarde  to  r^edt  me  baideg. 

Appeal  by  the  plaintiff  from  the  judgment  of 

T-Hwriiuce,  J. 

Tlie  actiuu  Wius  for  j^ou<ls  sold  itiiJ  lii-livcred,  and 
the  jjoint  raised  wa«  whether,  under  tho  eontruct  and 
the  circumstances  df  tlic  ( tkse,  the  defendant  was 
entitled  to  rej-c.t  tlu  ■  1  l  urchaiKHl  and  throwthem 
upon  the  phuntiiTs  bands;  or,  in  other  words, 
whether  the  property  in  the  goods  had  passed  to  the 
di  f-'mlrint  before  lie  souj;ht  to  reject  them. 

I'pon  tlie  -Ifli  of  Ootobt-r.  ISJM),  tho  ]ihiintiff,  who 
was  a  fanui  r,  sold  to  the  defendant,  who  was  a  com 
dealer,  at  his  stand  in  Leicostor  market,  by  sam^e, 
thirty-one  quarters  of  malting  barley  at  34b.  a 
(^uart<-'r,  to  r>e  delivere<l  in  sacks  at  Theddingworfh 
Station,  about  two  and  a  half  niilt'sfn)ni  tlie  plaintiff's 
farm.  At  the  time  of  the  salf  the  plaintiff  was  aware 
that  the  defendant  woiUd  resell  the  barley,  and  prob- 
ably to  brewers  or  maltsters ;  bat  tho  plaintiff  had  no 
knowledge  when  or  to  whom  such  resales  would 
take  place  nor  to  where  the  defendant  would  consign 
the  barley.  As  a  niatt<'rof  fact,  as  it  tnnied  out,  fliu 
defemlant  on  tho  same  day  resold  the  barley  by  the 
same  sample  to  Messrs.  Sharpe  ft  Co.,  brawvit  and 
maltsters,  at  Silsby,  at  an  advanoe  of  2b.  per  qnarter. 
On  the  7th  of  October  the  phuntiir  sold  to  the  defend* 
ant  in  Market  TTarboronfrli  market  three  mora 
quarters  of  barley  of  not  such  good  qu'dity  as  the 
first;  and  it  was  arrunf^ed  that  the  plaintiff  should 
send  to  the  defendant  a  sample  of  this  barley,  the 
price  to  be  thereafter  agreed  upon.  This  barley  was 
also  to  be  delivered  by  the  plaintiff  in  sacks  at 
Theddingworth  Station.  Upon  the  plaintiff's  ar- 
riving Iji'iiic  at  his  farm  in  the  evening  fuuiul 
that  his  men,  whilst  winnowing  the  three  quarters, 
had,  ■gainst  his  orders,  mixed  them  with  the 
thirty-oae  qnacters,  and  he  at  ouoe  wrote  to  the 
defendant  informing  him  of  what  had  been  done, 
an<l  aiMiiig  that  if  the  dt  fendaiit  complained  that 
it  niadi'  luiy  dilfeiL'nce  to  him  iu  the  sample  he 
(the  plaintiff)  would  make  it  good,  but  he  hoped 
that  it  would  not.  Upon  receipt  of  this  letter 
thi<  defendant,  on  the  8th  of  October,  wrote  to  the 
station  master  at  Theddingworth  Station  to  forward 
him  a  sample  of  the  "  about  thirty-five  quarters  of  bar- 
ley ' A.  K.  Perkins."  This  tlie  stationniaster  did, 
taking  the  sample  out  of  twenty  of  the  thirty-four 
quarters  which  had  then  arrived  at  his  station.  The 
residue  anriTed  there  the  next  day.  It  was  admitted 
that  the  stationmaster  took  a  fair  sample  of  the 
barley.  Having  in-specttnl  tins  Hatnj)le  tin'  il-  frmLmt. 
on  tlie  9th  of  October,  onlereil  the  stationiua.ster  to 
forward  the  thirty-four  quarters  (called  forty)  t»j  the 
order  of  Messrs.  Bhatpe  &  Sons,  maltsters,  Silsby,  at 
Silsl^  Station,  stating  that  the  cost  of  carriage  was 
to  be  placed  to  his  account.  On  the  lOth  of  October 
tlie  barley  was  sent  off.  On  the  16th  of  Octol>er 
Messrs.  Shaqie,  by  telegraph  to  the  defendant, 
rejected  the  barley,  which  was  then  at  Silsby,  and 
the  defendant  thereupon  wrote  U)  ^lessre.  Shorix}  as 
follows "October  16,  1890.— Your  telegram  to 
hand.  I  can  only  say  we  bad  a  bulk  sample  from 
sending  station  befoit)  moving  on,  and  considered  it  a 
fair  di-livery.  However,  will  you  bring  large  bulk 
sample  on  Saturday  to  Leicester  market,  and  oblige  r 
The  barley  left  sending  station  on  the  10th  inst., 
according  to  my  back  rate. — ^Yonrs  truly,  WxuJtAM 
IJKi.r..  jun."  On  tho  same  day,  before  tho  receipt  of 
tin-  alHjve-nientioned  letter,  Messrs.  Sharpe  wrote  to 
till  d»  t".jiit];int  stating,  "It  seems  strange  that  you 
did  not  take  a  bulk  sample  of  it  yourself  before 
ocdaring  on  to  Bilaby,  and  thuB  save  cania^e.  We 
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feel  sure  if  you  had  done  m,  as  promised,  you  would 
not  have  MDt  it*  M  it  »  Qidto  unfit  far  braving  of 
ale." 

Tlie  huiey  wee  ntbaequently  lejeotod  liy  the  defen- 
dant, and  hi'nce  the  present  action. 

Lawmuctj.  J,,  held  thut  the  dvfeudaut  was,  under 
the  drcuiusUuici-H.  entitlod  to  re^eot  tiw  beikj;  and 
he  aooordingly  dismissed  the  aotun. 

The  plaintiff  afipealed. 

Toller,  for  the  arpoUant. — Onoe  thf  property  in  the 
Mods  sold  passed ,  the  defendant's  right  of  inspec- 
tion b  gone,  and  in  this  case  the  pru|>erty  in  the 
gooda  jMuaed  on  the  9th  of  Ootober^  when  the  defend- 
ant directed  tlie  itaftonrnaster  Theddingvorth 
Station,  where  the  barley  then  was,  to  send  on  the 
barley  to  Silsby  to  Messrs.  Shaqn}.  The  judge  in 
the  court  below  relied  on  Kibble  v.  (hmijh,  38  L.  T. 
N.  a  204,  26  W.  B.  Di^.  93,  but  that  case  is  not 
applioable  at  all  to  the  oinnimfltanoeB  of  the  proaent 
oaae.  The  defendant,  through  his  agent  the  atation- 
master  at  Tlietldingworth,  in  fact  took  a  bulk 
sanifile  of  the  Ixorley  ut  Thcdiliiigworth,  and  was 
8ati»tied  with  it,  for  bo  ordered  it  to  be  sent  on  to 
Rilsby.  After  that  it  waa  too  late  for  the  delendant 

to  reject  the  barley. 

%  oited  I.orymer  ▼.  AntYA,  1 B.  ft  C  1 ;  Ftaher  v. 

PaJmn-.  4  B.  \  AM.  3S7  ;  //d/6lltt  T.  JST^faofl.  90  W. 

E.  iooj,  l.  li.  7  c.  r.  4a8. 

Laydy  Q.C,  for  the  defendant,  the  reapondent. — 

In  the  case  of  a  sttle  by  sample,  the  buyer  in  entitled 
t^^  a  fair  opportunity  of  comparing  the  bnik  with  the 
Hjilf  >;Liiiiilr  lifte  r  tho  goods  havf  ln'cn  iIi-livNTi'd,  and 
in  such  case  tin-  place  of  delivery  i?  not  necessarily  tlie 
plaoe  where  inspection  must  be  bad.  The  plaint i(T 
knew  that  the  defendant  waa  not  Imjring  the  barley 
for  bimaalf ,  but  with  a  view  to  resel]  it  to  a  brewer. 

Having  rcgai  d  to  tin-  nature  of  the  transaction  itself 
and  to  the  gt-nt-ral  priictioe  of  the  ti  iul<*  in  like  cases, 
it  was  an  iniphiHl  term  of  the  contraut  that  the  place 
for  inspection  of  the  barley  was  not  to  be  the  roadside 
atation  at  which  the  farmer  waa  to  deliver  the  grain, 
Imt  each  a  place  as  niiL'ht  ]>o  named  by  the  buyer, 
altboogb  sucn  place  might  bi  unknown  to  the  seller. 
Insyjection  of  the  barley  in  bulk  at  Theddingworth 
Station  was  impracticable,  and  was  never  contem- 
plated by  the  parties.  [Bowkx,  L.J..  i-eferred  to 
J'otUUm  V.  LaUimore,  9  B.  &  C.  26U.]  The  plaintiiT 
Imew  that  the  defendant,  being  only  a  oocn  deder,  had 
no  premises  at  Tlieddingwinrta  where  tlw  bailey  could 
be  properly  in8j>ected. 

He  citeil  Mitrtim  v.  Tihb'ff.  lo  Q.  B.  I'.'S  ;  Patje  v. 
Morgan,  33  W.  E.  793,  Id  U.  B.  D.  228;  and  OrimAiiby 
T.  ir«Us.  28  W.  B.  «M.  L.  B.  lOa  P.  991. 

Toller,  in  reply. — In  Il<i!'Mit!  v.  //,  the  case  of 
iVw/ion  Lattimort  was  treated  by  Boviil,  C. J.,  as  a 
eaae  of  total  iulnre  of  oonnderatioii. 

Dec.  17. — The  written  judgment  of  the  ComT 
(LonDi^,  BpwxBr,  and  A.  L.  Sauxu,  L.JJ.}  waa 
tmA\ff 

A.  L.  Smith,  L.J.— [After  stating  the  f  acts  as  above 
aat  out,  his  lordship  proceeded :— ]  The  m\v  point 
the  parties  raise  is  whether  upon  the  contract  between 
them*  and  the  facta  of  this  oaae.  the  defendant  was  in 
time  in  rejecting  tbe  barley  as  and  when  be  did.  My 

brnthfr  r,;iWT!ii!on  \\f\f\  that  he  was  :  and  hcnoc  thi' 
prest-nt  appeal.  It  will  be  notici  d  that  by  the  con- 
tract the  jilaintitt  was  to  deliver  the  barley  at 
Theddingworth  Station.  No  other  destination  was 
known  to  bim,  and  we  cannot  doubt  that  if  thoa  bad 
been  aaale  of  specific  ascertained  barley,  the  propwty 
therein  would  have  passed  to  the  defendant  upon  ita 
delivery  to  the  raflway  company  ut  the  station  oy  the 
plaintiff.  The  railway  oompoiiy  would  thereupon 
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have  become  the  agents  of  the  defendant  to  receive 
it  and  to  carry  it  to  any  plaoe  or  places  the  defendjint 
might  direct.  But  it  waa  eatd  by  Mr.  Loyd  for  the 
defendant,  that  inaamneh  aa  IhJa  waa  a  aale  oy  sample, 

the  di'fcndant  wa«  entitle*!  to  a  fair  njijiortunity  f»f 
comparing  the  bulk  with  tin'  sale  sample  aft<ir 
deliverv-,  Ix'fore  the  property  in  the  Imrley  fwssed  to 
him,  and  that  the  place  for  inspection  need  not 
necessarily  be  the  plam  at  which  the  delivery  ia  to  be 
made :  andin  thia  we ■fl^M>  Uw qneation,  however, 
is  if  there  can  be  read  mto  this  contract  an  implied 
t<'rm  that  the  in.siiection  was  t  i  b-  liad  at  any  jilace 
fi.xed  by  the  vendie  with  ut  thf  knowledge  of  the 
vendor.  This  is  nut  ;i  i  asi  in  which  before  a  sale  by 
sample  it  is  ugrecid  that  the  destination  of  the  goods 
slnill  bo  the  vendee's  premiaea  or  some  other  named 
locality,  and  that  the  transit  thereto  shall  l>e  j>er- 
formed  partly  by  the  vendor  and  partly  by  th<  vcudoe. 
In  stu  b  a  rase  it  wo\dd  b<>  right  to  imply  that  the 
destination  agreed  uitou,  was  tne  jilaee  for  inspection, 
and  that  the  joint  transit  waa  only  an  agreed  mode 
of  getting  the  goods  then:  aee  OrimMlm  v.  W«il4. 
Tbu  ifl  a  caae  in  which  at  the  time  of  asiie  the  only 
known  destination  was  Theddingworth  St.ition,  at 
which  the  vendor  underttxjk  to  deliver  the  barley  at 
his  oivn  risk  and  expense.  Of  all  that  should  tjiko 
plaoe  afterwards  as  regards  the  barley,  the  vendor 
knew  nothing.  It  was  entirely  at  the  disposal  of  the 
vendee,  who  might  aend  it  where  and  to  whom  he 
pleased,  and  when  be  pleased,  and  over  which 
disjM  isition  the  stiller  could  exercise  no  control. 

We  find  no  evidence  in  this  case  to  dislotlge  the 
jiresumption  which  priiiul  fncU  arises,  that  the  place 
of  delivoiy  is  the  plaoe  of  inspection.  To  liold 
otherwise  would  be  to  expose  tiie  vendor  to  mdmown 

risks,  impossible  of  calculation,  when  the  eon  tract 
was  i-ntired  into.  The  vcndis'  might  consign  the 
barley  not  only  to  oni',  but  1<i  difTen-nt  sub-vcndti  s. 
living  in  different  placi's  and  ut  ditlei-ent  distaitci'S 
from  Theddingworth  Station,  and  until  arrival  at 
these  plaoea  the  barley  would  be  at  the  risk  of  the 
vendor.  If  the  bailey  waa  rejected  by  theae  anb- 
vendees  upon  arrival,  the  vendor  would  have  at  his 
own  risk  and  cost  to  take  the  barley  bock  from 
whatever  places  it  might  happen  to  be  in,  no  matter 
how  far  they  might  be  from  Theddingworth  Statical, 
or  to  arrange  for  its  sale  at  tiie  plaoea  where  it  then 
was.  As  to  these  risks  the  contract  is  wholly  silent, 
and  in  our  judgment  it  is  impossible  to  read  into  it 
that  the  vendor  undertook  these  risks,  as  we  were 
invitH^sl  by  Mr.  Loyd  to  do.  It  was  argued  that 
Theddingwortit  Btaoon  was  a  mere  roadside  station, 
and  that  there  waa  no  oipportuni^tkeie  of  comparing 
the  balk  with  the  sample,  and  that  oooflequently  the 
statiiiTi  w  j';  not  tlie  place  for  iTisjicctioi)  and  tli.it  some 
other  jiluci'  was.  anil  tliat  tliis  was  the  wan  hoiuse  of 
the  maltsters  or  bu'wcrs  to  wliom  the  defendant  might 
have  chanced  to  have  sent  the  barley.  The  evidence 
given  ahowa  that  the  bulk  could  be  inspeotad  in  the 
sacks  in  the  trucks  at  the  station.  The  suggestion 
that  the  barlev  bad  to  be  shot  before  inspection  is 
luitenable,  ana  there  is  no  evidence  to  aui)port  it. 
Moreover,  the  letters  of  the  IGth  of  October  show 
that  neither  the  defendant  nor  Messrs.  Sharpe  oon- 
aidered  that  there  waa  any  difficulty  whatever  in 
taking  a  balk  aample  at  Hie  atation ;  flie  one  saying' 
that  ho  had  had  one  taken,  and  the  other  saying  that 
he  .should  have  done  so,  as  promised.  It  seems  to  us 
that  even  if  tlie  plaintifTs  country  solicitors  did  t^.ke 
u  wrong  view  of  their  client's  injsition  under  the 
contract,  as  suggested  by  Mr.  I.<oyu,  this  cannot  ailbot 
iU  Gonstniotion ;  and  aa  there  ia  nothing  in  the  con- 
tract itself,  nor  any  evidence,  to  show  vbat  by  usage 
of  trade  as  apjiliod  to  slu  h  a  contract,  or  Otherwise, 
the  itritna  facie  place  for  inspection  had  been  altered, 
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in  OW  jnduiiii  lit.  uiiiKr  thf  contract  the  pUoe  of 
iJhtty  luuued  was  the  place  where  the  inspection 
«M  to  1)e  li»d.  and  consequently  Theddiug worth 
StatMm  was  the  place  where  rejection  should  have 
taken  place,  and  not  the  premises  of  the  lualt.iters  at 
Silsby.  When  the  defendant  twk  podsessioii  ci  t]if 
hukj  at  the  station  and  ordered  it  tu  hiu  8uh>veudet8, 
(heprapeitj  iatbelMukgriMMBedtohim,  and  his  tight 
«f  njeetkni  wu  tlm  gone.  For  these  reasons 
«»  wiaik  the  ptamtiff  is  entiflad  to  judgment. 
I-i'viiinn-,  ,T..  ffufs  not  npj>«ar  to  have  hinl  his 
;„u.i:  >  j:}u:i>-ritly  directed  to  the  real  nuturo  of  the 
L' jjtract  ixtweeu  the  parties.     The  appeal  must  be 

allowed  with  coet«  here  and  below,  and  judgment 
atved  for  flm  pkintiff. 

Jpptal  aHotcfd. 

Sdioiton  for  the  appellant,  Crowdert  &  Vitardf  for 
/.  B.  Douglas,  Market  Harborough. 

Solicitors  for  the  respondent,  IVarren,  Oardner,  it 
JfsriMi,  tacU,deU.  Lamb  4t  Utrinj^,  Kettering. 


From  Q.  fi.  Div.  \ 
(Loid  Bdi«r«  1C.B.,  and  }  Aug.  10.  1892. 

Boven  and        L.JJ.)  \ 

Hbwlett  v.  AI.LEX  &  Sons,  (a.) 

Jfadtr  and  »»rt«»< — Wages — Paument  otherwise  than  in 
rvrrrni  roi,,  —  TkdudSoM—  Truck  Ad,  1831  (1  «fc  2 
Will.  4,  c.  37),  «.  28. 

The  pUiiiitiff,  npm  enterfny  the  rtuplniiinent  of  the 
df/nuiii ids.  sii/iiiil  I!, I  iiijr"  mi  lit  til  Kni/nnii  to  iill  tin 
riiln  vf  (111  flij<  iidnutj*'  irurkii.  (hu  of  thr.  rtdi«  pruvidul 
tiKil  tk'  f  in]>loy< «  urrf  t«  (>rri>inf  tnembcra  of  the  sick  and 
QftidaU  dnb  cunneded  with  tht  workSf  tmd  were  to  con- 
trilmte  teeekljf  to  its  funds  aeeording  to  (he  amount  of 
wngtt  rrrriird  by  turli.  Tht  aiiwunt  if  thr  pfaiidijf'g 
WHtribntiim  iras  (fulmt'il  ivtekli/  from  her  uHnjrjt  and 
paid  or er  to  th*  girf:  ami  my  id'  ut  f unit .  In  an  action  bif 
flu  jiaintiff  to  rtcuoer  as  arrears  of  wages  the  deductions 

»>'fk,  eccefiC  lAose  in  rssped  itf  modicins  and  vudical 
^dtfadanee, 

Ifdd,  that  the  aqrermrnt  under  which  the  dtductions 
Krrr  ina-l'  nft.t  /7/"/u/  iimlir  tin  7'ri"!.  A<l,  nuil  l)t>i<- 
fnr*  nmid  nut  jx^tifij  thi  ilrdnci umih  h'un/  iiiiidf,  ui>r 
rt'ulil  it  he  ri.iuinil  an  uii  Huthnritij  hij  th-  /•/•lintij'  to  the 
'irfatdants  to  paif  Utt  contributions  fur  her  tu  the  fund  ; 
'•tt  thai  the  mmutijf,  by  her  oeumtd  amd  acgvieseince, 
W  preettidea  hert^f  fiwn  rwming  tht  amotmt  so 
paid. 

Appeal  from  the  Queen's  Bendi  Di^on  twening 

the  judgment  of  the  Bow  County  Court  judge. 
The  action  wa**  brought  by  tlie  jdaintiff.  who  wns 
tuployt^l  by  tlie  dofendiint.H  in  tln  ir  confectiuniTV 
workn.  to  recover  i'l  VJb.  7d..  Ixting  the  amoiuit  of 
ulfjgid  illegal  deductions  from  her  wages.  The 
lilamtiff,  upon  entering  the  defendants*  employment 
m  J886,  rignfd  a  docnmimt  by  which  she  agreed 
V>  ronfonii  to  all  the  rules  and  regulntionH  uf  the 
'l<-f aidants'  works.  Rule  lis  provided  that  *'all 
'mfJiii/^A  will  have  to  become  members  of  t'>e  Sick 
•ad  Accident  Clab."  By  the  rules  of  the  sick  and 
•eeidcBt  dob  the  oontribntaTS  were  to  oons^  of  all 
frnployed  in  the  wurlio.  who  should  mntrilmtp 
•icctirding  to  their  wages,  and  tin-  defendants 
•Ifduct^d  2,M.  weekly  from  the  plaintiiTs  wages  and 
paid  it  over  to  the  fund.  The  nliuntiff,  upon  leaving 
the  deisHdnBts'  omployment.  Drought  an  action  to 
leoorer  the  amoont  of  the  deductions  as  being  illegal 

(«.)  Keported  hgr  W.  F.  iVMtRTr&i..  B«rfrtMt- 
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under  the  Truck  Acts.  It  was  admitted  at  the  trial 
that  part  of  this  sum  was  properly  deducted  in 
respect  of  medicine  and  medioal  attendance,  and  the 
county  court  judge  gave  judgment  for  the  plMntig 
for  the  balance,  £1  6e.  lOd.,  upon  the  ground  that 
these  dcd\Rti(jnH  were  not  authorized  by  section  23 
of  the  Trui  k  Act,  1631.  The  Divisional  Court  (Day 
and  Charles,  JJ.)  lewsd  this  jodguent.  Tb« 
plaintiff  by  leave  appealed. 

Carrie  (iratd  and  Compton  Smith,  for  the  plaintiff. 

FiiUay,  Q.C.,  and  CritpSt  for  the  defendants. 

Car.  adv.  vnU, 

Aug.  iU.— The  judgment  of  Lord  Esukb,  M.E., 
and  BOWXR,        was  isad  by 

BowKN',  L.J. — Tin.'*  tu'ies  raises  a  very  important 
inquiry  as  tu  the  meaning  and  construction  of  the 
Truck  Acts,  and  more  particularly  of  sections  2,  3,  4, 
>wd  23  of  1  and  2  Will.  4.  c.  37.  The  plaintiff  was, 
at  difBsnmt  periods,  ranging  over  some  years,  in  the 
emjiloy  of  the  defendants,  who  are  proprietors  of 
large  confectionery  works,  and  her  action  was  brought 
to  recover  arrears  of  unpaid  w;i;^>'s  amouutinp;  to 
£1  ISs.  7d.  The  contention  of  the  defendants  is  that 
thn  sums  sued  for  are  deductions  which  represent 
payments  made  >vith  her  consent  during  the  period 
of  her  service  to  a  sick  and  benefit  society  in  connec- 
tion with  the  works,  and  that  such  d<><luction8  either 
are  excepted  by  section  23  from  the  general  scope  of 
the  Ac  t  or  else  are  payments  made  at  her  request  to 
a  fond  under  citcumstanoss  which  would  oonstitate  » 
defence  for  the  defendants  by  way  of  set-off  or 
counter-claim  or  otherwiw.  The  case  was  heart! 
before  the  coimty  court  judge.  At  the  hearing  the 
plaintiff  withdrew  from  Lor  claim  the  sum  of  (is.  !id., 
which  represented  contributions  for  medicine  and 
medical  attendanoe,  and  tiie  judge  directed  judgment 
to  be  entered  in  her  favour  for  the  residue,  £1  <>8.  lOd. 
on  the  ground  tli  it  the  defendants,  by  reason  of  the 
Truck  Acts,  couM  not  justify  the  retention  or  deduc- 
tion of  the  latter  sum.  The  Divisioaal  Court  revo-sud 
his  judgment,  and  the  appeal  has  been  bronghi  by 
leave  from  their  decision. 

The  dear  intention  of  the  Truck  Acts  was  to  faisure 
to  workmen  tho  payment  of  the  entire  amount  of 
their  wages  in  actual  current  coin  of  the  realm,  un- 
fettered by  any  promise  or  obligation  that  it  should 
be  spent  in  any  partioular  niaiuMr  or  at  any  particular 
shop.  The  Iia^dature  endeavoured  to  secure  that 
th(!  workman  BUght  have  in  his  hand  the  very  -K-tual 
coin  representingnis  wagM,  in  order  that  he  and  his 
family  might  freely  carr>'  it  home  or  expend  it 
without  impediment  in  the  open  market.  Subject 
to  certain  exceptions  to  be  considered  hereafter,  this 
was  (siKiuking  broadly)  the  object  of  this  legislation. 
The  Truck  Act  of  1H31,  with  which  alone  we  need 
eonceni  oiirselves  for  the  jiractical  purposes  of  this 
case,  for  the  statute  of  1H87  does  not  substantially 
differ  so  far  as  this  otse  is  concerned,  aiUsn^ted  to 
enforoe  this  object  by  rendering  illegal  every  payment, 
or  contraot  for  payment,  of  wages  except  in  \b»  mode 
jtrovided  by  the  Act.  <>i>'  head  of  sections  imj>ose<l 
jienalties  upon  all  tho.sc  who  made  such  illegal  con- 
tracts or  payments.  Another  olaj^s  of  sections,  the 
range  of  which  was  not  altogether  commensurate 
the  former,  gave  the  right  to  the  workman  to 
recover  the  arreacs  Of  w.iges  not  actually  paid  over  in 
win.  while  it  prevented  the  employer  from  settinjf  up 
in  answer  to  such  aed  ■!)  smiif  iii;hts  of  sct-ofV,  of 
which  be  might  otherwise  at  law  have  availed  him- 
self, while,  on  the  other  hand,  other  rights  of  set-oif 
were  still  left  available  to  the  employer.  It  is  on  the 
effect  of  this  latter  portion  of  the  le^iblatiuu,  and  tilt 
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■imilHr  provision  in  the  Inter  statute,  that  this  appeal, 
in  our  view,  turns,  and  the  present  case  dej>end9 
nuunly  on  the  ezaot  extent  to  which  an  employer's 
ordfnaij  defence  to  an  action  at  law  ha*,  in  drcam- 
stancos  like  the  present,  horn  intfrfcrod  with  by  the 
Acts.  The  portion  of  tho  Act  wliich  dftiis  with 
penalties  is,  nevcrtholcss,  worthy  of  cnn'^idonition, 
since  it  may  throw  some  light  on  tho  entire  scope  of 
the  Acta,  alao  on  the  ooostmction  of  speobl  part^ 
of  then. 

After  reciting  that  it  it  neoessary  to  prohitnt  the 

puynicnt  (in  certain  tradns)  of  wages  in  goods  or 
otherwis*'  than  in  the  current  c;oin  of  the  realm,  the 
.statute  ^1  &  2  Will.  4,  c.  .37),  by  .section  1,  emu:ta 
that  if  in  any  oontmct  the  whole  or  only  part  of  a 
workman's  wages  duiU  be  made  payable  in  any  other 
manner  than  current  cuin  of  the  realm,  snch  contract 
shall  be  illegiil,  null,  and  void.  The  same  f&ie  is 
(tmder  soction  '2}  to  bffall  any  coutrucl  in  wliicli  any 
provision,  directly  or  indirectly,  is  uuult  r<  spooling  the 
plac4'  where,  or  the  manner  a  which,  or  tho  persons 
with  whom,  the  whole  or  anypart  of  the  wages  shall 
be  laid  ont  or  ncnended.  lliese  two  first  sections 

of  the  Act  prnliihit  contracts  wtiioh  infringe  on 
the  prescrilxHl  limit. itions.  Spction  ;}  deals,  not  with 
Contract-H  but  with  payment."*.  The  entire  amount 
of  the  wages  eamc<l,  it  provides,  "  shall  be  actually 
paid  to  such  artificer  in  tho  onrceut  coha  of  this  realm 
and  not  otherwise " ;  and  vntf  pajnent  amde  to 
sQoh  artffloer  \j  his  employer  of  or  in  respect  of  any 
such  wagi'S  liv  the  delivery  to  him  of  gnmls  nr  other- 
wise than  in  the  current  coin  aforesaiil  (except  in 
certain  ex<;ej)fed  cases)  is  dedarod  to  be  illegal, 
null,  and  void.  Section  8  oonteina  an  ezoeption  in 
the  case  of  bank-notea  and  dnfts  on  neigbDOoring 
bankers ;  and  section  23  a  farther  exception  in  respect 
of  spedfio  deductions  wlulch  are  declared  to  be 
legitimate.  Section  10  Inflioto  pwnaltlWI  on  dSondcrM 
against  the  Act. 

Pausing  here  to  consider  what  payments  have 
bean  pnmbited  by  the  statute,  we  find  that  in 
order  TO  be  valid  nie  payment  to  a  workman  must 
he  of  the  entire  amount  of  the  wage^  due,  und 
that  it  must  be  actually  ])aid  to  the  artilicer  in 
current  coin  of  the  realm,  excepting  in  the  excepted 
cases  of  bank-notes  and  cheques  (section  8),  and  of 
specific  deductions  (under  section  23).  The  statute 
insists  (in  all  but  the  excepted  caaca)  on  actual 
payment  in  coin.  Payment  on  account  will  not  do. 
Fayment  in  goods  will  not  do.  Xotliing  is  to  dis- 
charge the  wages  debt  except  actual  payment  in 
current  coin.  The  first  gloss,  or  interprotatinn,  wliich 
we  think  principles  of  aound  construction  (in  a  highly 
penal  Act)  require  us  to  adopt  is  that  the  payniont 
will  not  be  invaliil  simply  because,  instead  of  being 
made  to  the  artificer  himself,  it  is  matle  to  anylxxly 
lawfully  and  Ixnui  lid<  aiiiiointeil  to  receive  it  as  his 
agent.  It  cannot  have  been  intended,  where  what  is 
paid  over  i.s  cumait  eojn  of  Ike  realm,  to  make  it  a 
penal  offiance  to  pay  aodh  evmnt  ooin  to  &  man's  wife 
or  ckfld  instead  of  to  the  man  himaelf.  The  principle 
of  tho  common  law  is  that  what  is  paid  to  a  man's 
agent  lawfully  authorized  to  receive  it  is  paid,  in  tho 
eyes  of  the  law,  to  liiins«lf,  and  although  the  lan- 
guage of  a  statute  may,  of  course,  provicM  that  none 
bat  an  actual  personal  payment  shall  aofSoe,  unless 
this  intention  is  to  be  discovered  in  the  stetuto,  the 
ordinary  rule  of  the  law  applies.  The  point  at 
which  the  statute  aims  :ij)pesirs  to  us  to  he  thut 
the  entire  amount  should  be  paid  in  coin,  and 
the  statute  has  not  int<^rfered  with  the  ordinary 
dootrine  that  what  is  paid  to  »  man'a  agent  is 
to  be  treated  as  if  it  were  paid  to  kimanf.  It 
is  hiirdly  ni'cessnry  U'\  observe  that  since  the  Act 
preeuhbes  paymeuta  in  coin,  deductions  made  by  the 


employ*  r,  whether  authorized  by  the  workmtiu  or  not, 
are  nut  and  cannot  be  payment  to  the  workman  in 
current  coin  of  the  realm.  The  employer  cannot,  for 
the  purpose  of  compliance  with  the  statute,  be  botk 
payer  and  pajec.  To  hold  otherwise  would  be  to 
make  the  statute  idle.  Secondly,  it  is  to  bo  obwirved 
that  the  Icfxislation  as  to  contracts  fur  piyiniMits  runs 
parallel  to  and  is  oiumensurate  with  the  legiilati-jo 
as  t*>  payments.  If  the  payujent  is  in  an  illegal 
shape,  the  contract  to  make  it  in  that  shape  is  slso 
deolsred  not  merdy  null  and  void,  but  alao  illegal. 
The  rosJilt  is  that  when  such  illegal  contract  has  Tjeen 
made  an  offence  against  the  Act  has  bts-n  comfuitted  : 
and  the  other  (hx'trines  of  English  law  aj  jun  il)]'  to 
illegal,  as  cUstinct  from  merely  voiilable,  contracta  fol- 
low. Not  merdy  cannot  such  a  contract  bo  enforced, 
but  the  contract  cannot  by  itself  give  rise  to  any 
right  or  be  vouched  as  an  authority  for  any  aofe  done 
un  li  r  it.   So  far  wo  httfe dealt  wiHi  the ^ohibitory 

jiortion  of  the  Act. 

\\'e  i>ass  next  to  thMe  provisions  of  the  Act 
which  affect  directly  civil  litigi^ion,  and  the  defenoea 
open  to  an  empbyer  who  ta  aned  for  all^  the 

arrears  of  wages  which  he  has  not  actually  paid  in 
current  coin.  This  part  of  the  legislation  begins  with 
section  4,  by  which  it  is  enacted  that  ev(>ry  artificer 
shall  be  entitled  to  recover  from  his  employer  so  much 
of  his  wages  eanied  ils  shall  have  not  been  actually 
paid  to  him  by  his  employer  in  the  onirent  coin  of  the 
realm.  The  effisot  of  this  section  by  itself  would  be 
that  in  any  ai'tion  brouglit  to  recover  tbewageann 
emploj'er  could  not  ]>lead  as  "payment"  anything 
but  an  actual  payinent  in  current  coin,  save  only  in 
the  cases  excepted  in  other  sections  of  the  Act.  But 
it  is  manifest  utat,  if  no  further  provision  was  to  be 
made,  an  action  by  workmen  for  such  arrears  might 
be  barred,  and  the  objects  of  the  statute  defeated,  by 
other  ilefeiiLi  s  wliiih  at  law  would  he  loft  open  still 
to  tin  t. (lending  emi»loyer.  The  employer  might,  fur 
exaiuj  l)  .  liave  supplied  g<x)da  to  the  amount  of  the 
wages  deducted,  or  the  workman  might,  hy  virtue  of 
an  expreas  or  other  agreement  with  bis  employer, 
'  have  taken  some  considerafinn  other  than  goods  in 
plac<-  of  tho  wages,  or  have  authoriz.til  the  employer 
to  spend  the  money  in  .some  way  which,  though  not 
payment  in  actual  coin,  might  in  an  action  to  recover 
tho  arroara  of  wagea,  be  eat  19  by  way  of  legal  or 
equifadile  aefc-ofl^  or  need  aa  a  oounter-olaim  to  the 
action.  Section  9  aooordingly  follows  section  4, 
and  is  a  section  devottni  to  limitiDg  a  po.ssiblo  riglit 
of  set-off.  It  will  be  seen  that  it  extinguishos 
such  right  of  set-off  only  in  certain  cases,  leaving 
rights  of  legal  and  equitaUe  set-off  untouched  in 
all  other  mstanoaa  than  thoae  apacifically  mentioned. 
It  is  provided  in  the  section  that  in  such  actions 
to  recover  wages  duo  "the  defendant  shall  not 
be  allowtid  to  makc!  any  set-off,  nor  to  claim  any 
re<luction  of  tho  plaintiff's  demand  by  reason  or  in 
respect  of  any  goods,  wani,  or  Merchandise  had  or 
receded  by  the  plaintiff  aa  or  on  aoaount  of  his  wagoe 
or  in  reward  for  hia  labour."  The  price  of  the  gooda 
in  virtue  of  which  the  unpaid  wages  were  dcluctod 
cannot  accordingly  be  set-off.  Rut  the  s.Hition  goes 
further  and  debars  the  employer  nis  >  fmni  any  set-off 
arising  out  of  the  sale  to  his  workman  of  any  other 
goods  supplied  at  any  other  time,  either  by  the 
emplojrer's  own  shop  or  by  any  shop  in  the  profits  of 
which  the  employer  has  an  interest.  The  statute 
<lraws  its  Hue  ui  t utelury  .shelter  here,  and  a  similar, 
though  not  an  absolutely  identical,  line  is  drawn 
in  the  Act  of  1887.  Beyond  these  Unea  all  legal  and 
equitable  rights  of  set-off,  and  all  legal  and  equitaUe 
defences  otSer  than  payment,  are  sttU  left  open  in 
any  civil  action  to  the  employer. 
The  above  analysis  of  the  leadwg  bectioua  of 


Digitized  by  Google 


triE  Weekly  REi*oRr£it. 


100 


Cf>niTOF  Arrv.Ai..  TIi  svi.kit  i:  Allkn  &  Sn\s.  Coi'iix  ok  Ari-K  vi., 


t)^  (trlier  Act  shows  that  the  peoai  aeotioiM  of 
Act  tnd  the  proriaunu  which  effisot  the  civil 
l^ti  of  the  pHrtics  do  not  cover  precisely  tho 
nme  prouud.     Tho  payment  in  current  coin  of  a 
p  rti'iu  only  instead  of  the  entire  wages  may  bo  an 
offcnoe  ^ptimt  tho  Act,  and  yet  when  the  workmen 
nm  to  recover  the  unpaid  porticni,  the  employer 
ii  not  precluded  in  all  cRse^  and  every  case  alike 
from  enforciuK  evcrj'  net-ofl"  or  legal  or  equitubli- 
deknce  that  he?  po»s<SM-s.  altliuiigh   in  rt-'sjR'ct  "f 
oertsin  specitied  dealingn  he  is  (ii'pnviil  uf  a  particular 
ttr<tt.   The  offence  against  the  public  may  \v<  11  be 
qMD|ibt>  and  the  peuklto  have  be<'n  incurred,  but  it 
doM  not  follow  uat  the  employer  is  to  pay  the 
worknmn  tho  full  arrcar  b  ft  unpaid  in  current  coin, 
where,  though  not  paid  in  curn  nt  coin,  the  claim  of 
the  workman  has  been  releasdl  or  satiftfir-il  in  some 
other  lawful  way  which  faUi*  ithort  of  being  actual 
pejneat.  Ifoney  payment  at  the  request  of  the  work- 
Duui  to  a  third  person  will  be  nc<'or<liii5rly  one  miioii'Tst 
other  conceivablr-  defences  left  ojk  u  to  tfie  tiuijloycr 
by  way  of  set-off,  and  facts  which  t  stablish  a  right  of 
eqnitahh-  as  well  as  legal   set-off  will  also  be 
sTitilable  to  the  employer  if  they  are  onWde  the  aet- 
eff  krhidden  by  the  Act. 

It  now  becomes  necessary  to  apply  the  above  inter- 
Iirttationof  the  statute  to  the  facts  of  tli'    ]  !•  '  lit 
action.    ()n  entering  the  service  of  the  defendants 
the  plnintitT   signed   an  agrei  inent  by  which  she 
bound  herself  to  conform  to  all  the  rules  and  tegula- 
tioDfl  of  Mesen.  F.  AOen  ft  Sons*  works,  vnd  to 
<!if)niit  to  the  penult i<  s  for  breaches  of  the  same. 
Oiioof  tlieM-  ndes  and  regidatinus  (No.  28)  was  in 
thi-  following?  teiiiis: — "All  tiiijilni/i's  will  have  to 
become  uiemlxTs  of  the  sick  and  accident  club."  Its 
rules  provide  for  a  weekly  saliecription  to  the  fund 
proportioned  to  the  weekly  wtiges  of  each  contributor. 
By  virtue  of  this  contract  a  proportionate  deduction 
Was  iu    fact  made  each   week  from  th>-  ]»laintifrs 
Viiges  which  was  carried  or  paid  over  to  the  fund  on 
hcrhehalf.    In  what  manner  the  deduction  found  its 
WW  into  the  fund  is  not  clear,  sinoe  the  defendants 
esued  no  witnesses  before  the  county  conrt  jndpe,  but 
it  was  staff  d  to  ii--.  find  dil  not  ajipear  to  he  disputt'd. 
tli.tt  the  fle^luctions  were  taken  eadi  week  to  tlie 
•••cretarj'  of  the  fund,  who  paid  them  into  an  account 
kept  at  a  separate  bank  by  one  of  the  defendants'  firm 
■etinfr  as  treasurer  to  the  fund.  That  the  plaintiff 
hemif  knew   of  the  deductions  being  made  was 
•Tident,  ina-smin  h  !i<!  she  liHil  l)eeu  for  years  in  the 
'ir'Vndiiiit-*"    s.  rvii  .     during  which   period  sh*  had 
twic«  left    and   twice   returned  and  re-engugsd 
herself,  signing  on         oooadoa  the  agraement 
above  xefenred  to. 

It  il  st  this  stage  desirable  to  brush  away 
T'lje  or  two  li^'iil  point*  which  might  otherwise 
obscure  the  exact  point  of  law  we  have  to  decide. 
It  was  nut  argued  before  m  that  the  deductions 
made  from  her  wages  wave  onl^  another  mode  of 
«sietilating  her  wages  which  took  the  case  onteide  the 
Truck  Act  altogether  [an  in  Cli'in'mr  v.  Ciini'nui'i-i, 
H  Q.  B.  311;  .-IrrA.r  V.  .faw^.  2  B.  iV:  S.  (11 , 
W.  K.  C.  L.  Itifj.  71.  The  defendants"  counsel. 
»n  the  other  haud,  urged  upon  us^  the  ar^- 
iiient  that  the  de<Iuctions  made  came  within  section 
'2i  uf  the  Act.  This  latter  runnt  seems  to  us  unten- 
sble.  Tb«-  projiortion  of  the  arreai-s  attributable  to 
j  iymentt*  for  mxlitino  and  me<lical  atten<lMni  e  was 
struck  out  of  the  plaintiff's  claim  in  the  county 
court,  and  the  other  objects  of  the  fund-  viz., 
ineiiraiioe  against  sidmess,  accident,  and  death — are 
not  within  section  23.  The  defendants'  case  there- 
f'<re  deprmds,  not  on  the  construction  of  section  '2'-i, 
but  on  the  effect  of  the  earlier  clauses  of  the  stetute. 
ft  if  clMr*  to  Ugin  with,  that  the  wntnwt  betwven 


the  defendants  and  the  plaintiff  that  these  deductiona 
should  be  made  was  an  ille|;al  one.   It  may  well  fall 

within  the  language  of  section  2  of  the  Act  of  1 831 
and  section  <>  of  the  Act  of  1S87.  But  if  the  contract 
in  question  be  even  not  within  section  2  of  the  former 
and  section  6  of  the  later  Act,  it  appears  to  us  still  to 
be  illegal  under  section  1  as  hang  a  contract  tiiat  tba 
WHg*'s  chall  be  paid  oth.'>rwiK4i  than  in  eunentcoin. 
No  justification  can  therefore  b<'  fouml  in  the  sif^ied 
contract  for  anythiuLT  done  under  it.  That  the  plain- 
titf  bus  not  actually  reccivetl  her  entire  wages  iu 
current  coin  of  the  roalm  seems  obvious.  Has  there 
been  any  actual  na^rment  In  camnt  coin  of  the  realm 
to  anyone  at  all  7  On  the  evidence  this  seems  most 
doulitfiil,  and  a  mere  nhow  of  passing  current  i-oin 
from  tlic  tirm  to  the  .se<'retary  of  the  fund  would  nttt 
necessarily  satisfy  i  court  or  a  jury  that  current  coin 
was  actually  paid  by  the  defendants  to  an  a^;ent  of 
the  plaintiff's  lawfidly  authorised  to  receive  it.  An 

otl'cnce  against  the  Act  has,  therefore,  to  all  anjwiir- 
ance,  been  committed,  for  the  burden  lay  on  the  de- 
fendants to  show  the  actual  coin  payment,  and  they 
have  not  chosen  to  call  witnesses. 

Bat,  although  an  offence  against  the  Act  may  have 
been  committed,  it  remains  still  to  be  ascertained 
whether  in  a  dvQ  proceeding  the  employer  in  thin 
case  may  not  have  an  answer  to  the  jilaintitTs 
claim  by  way  of  set-off,  counter-claim,  or  otherwise. 
No  notice  of  set-off  or  counter-claim  was  given. 
But  we  should  not  allow  justice  to  bo  defeated 
upon  a  mere  defect  of  {jlsaaing,  and  the  matter  in 

the  Court  of  Ajipeal  mUSt  he  treatc<l  usi  if  all  facts 
had  j)roperly  been  pleaded  which  are  undisjmled  in 
the  case.  The  question  therefore  arises  whether  the 
defendants  are  entitled  on  the  facts  of  this  case  to 
say  that,  although  an  oflteoe  against  the  Act  u^ay 
have  been  committed,  neverthcJcss  the  deductions 
from  tho  jilaintilFs  wages  have  been  disposed  of  with 
her  consent  in  a  manner  which  she  cannot  now  im|iiign 
after  the  lapse  of  years.  The  dofendauts  having 
called  no  witnesses,  we  cannot  properly  assume  in 
their  laTOur  that  the  dednctionB  were  lodged  in  the 
hands  of  any  third  person  for  tho  purposes  of  the 
fnnd.  We  think,  however,  that,  having  regard  to  the 
rules  and  the  balam  e-sheet  put  in  by  the  plaintiff, 
and  tho  manner  in  which  the  case  has  been  conducted, 
we  must  infer  that  a  fund  has  been  honestly  and 
aotnally  set  aside  in  the  defendants'  hands  for  the 
benefit  of  the  contributors  to  the  fund,  to  be  applied 
from  time  to  time  acconling  to  its  rules.  To  this 
fund  we  tliiiik  we  also  must  assvune  tliat  tlir  money 

Erofcssedly  paid  on  behalf  of  the  plaintiff  has 
onestly  found  its  way ;  and  nothing,  in  our  judg- 
ment, is  intended  to  reflect  in  the  least  on  the  good 
faith  of  the  defendants,  either  in  the  institation  of  Hie 
fund  ct  ill  its  menagenicnt.  If  the  trust  fund  to 
which  money  has  bewi  so  paid  was  an  illegal  trust, 
tho  defendimts  COuld  not  set  up  as  a  def(>nce  payment 
to  its  credit  of  any  sums  at  alL  But  the  trust  is  not  an 
illegal  trust  merdy  because  it  is  made  m  of  moneys 
collected  from  persons  who  liave  made  illegal  agree- 
ments to  subscribe  to  it,  subscription  to  it  in  lawful 
ways  being  perfectly  i>ns^il,le.  Fim'  /e  //  J</-(o7  - 
/aettim  valet.  The  putposes  for  which  this  money  is 
held  are  not  illesitimate.  All  that  can  be  said  is  that 
as  an  authority  for  carrying  moneys  to  the  fund  the 
defendants  <«nnot  rely  on  the  workmen's  contracts, 
all  such  rontriicts  lieing  illegal.  But  if  an  authority 
or  a  ratification  can  be  found  outside  the  original 
contract,  that  will  be  suiHcient  as  a  defence  in  this 
action.  It  conld  not  be  right  that  a  workman  ahould 
sanction  the  handing  over  of  his  eontribntions  to  a 
fund  created  for  his  own  benetit  ami  tho  benefit  of 
others,  and  years  afterwards  recall  his  contributions. 
In  tbe  flnt  plaoo,  radi  a  gift  or  oontribatioa  oaov 
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gtna  would  be  itxevocuble.  In  the  aeoond  pkce,  it 
-would  m  all  prolMbility  loog  nnoe  baye  been  es- 

ppiulofl  in  the  rtrlininistnitioii  nf  the  fund;  and,  in - 
do«xl,  wir  do  nut  Juiibt  but  thai  tliu  plrtintiffs  Oou- 
tributions  have  long  since  been  appropriated  to  WMoe 
of  the  ordinary  expenditure  of  the  society. 
_  Did  the  plaintin,  then,  authorize  such  oontiiba- 
tiona  M  professedly  were  made  on  her  behalf  to  be 
80  made  and  so  expended  y  The  original  contract 
with  the  plaintiff  cannot  in  law  jnstify  tlio  doduction 
being  made  from  her  wages,  nor,  in  our  opinion,  can 
it  be  vouched  as  of  it«elf  an  authority  by  ner  to  pay 
the  oontcibiitioiM  for  her.  The  defendanta  cannot, 
fherafore,  tkll  badr  on  fhe  oontraet  with  the  plaintiiF 
to  justify  the  payment  over  of  her  contributions  to 
the  fund.  But  the  jilaintifl"  ban  known  for  years  of, 
ami  bus  acquiesced  in,  these  de<lii(  tinn.s  und  fbeir 
destination.  She  twice  left  the  defeudauta'  service 
•ad  has  twice  returned  to  it.  She  must  also  have 
known,  not,  indeed,  of  the  dotailt  of  the  eigpenditure, 
but  liuit  1^  ourrent  ooatribationi  were  in  ^t 
eamenidedoik  the  objects  of  the  society.  We  do  nut 
ihmk  that  she  c-iui,  yenr.s  afterwards,  complain  of  what 
has  been  done  with  her  knowledge  and  with  her 
tacit  assent.  Tho  Truck  Act  haa  Iwen  broken.  But 
■he  has  precluded  henolf,  by  ber  own  conduct 
and  by  her  long  acquiesoonce  in  the  payment  to 
the  fund  of  her  contributions,  from  now  recalling 
them.  She  docs  not,  indi  rd,  assert  that  sbe  either 
objected  to  it  or  that  she  did  not  know  of  it,  und  the 
fact  that  the  did  not  aasent  was  not  even  alleged 
before  us,  nor  wae  it  nuseeted  before  the  oounly 
court  judge.  The  defenoiarta  can,  fherefore,  avau 
themselves  us  an  answer  to  this  action  in  tho  nature 
of  a  set-iitr  or  cunnter-claim  of  the  fact  that  these 
sums  have  been  paid  over,  professedly  on  the  plaintiiTs 
behalf,  to  a  trust  fund  of  which  J.  Allen  is  trustee, 
and  have  been  used  for  the  purjioses  of  the  fund,  and 
that  she  subsequently  ratified  and  aMCiiilcicI  to  luch 
payment  and  exptmditure. 

It  ri-in;tins  for  us  to  jinmounco  an"  oj)iniou  as  to 
the  relevancy  and  aiiplicability  of  some  of  the 
authorities  cited  in  argiuuent  before  us.  Ciitta  v. 
H  ard,  15  W.  B.  445,  L.  A.  2  a  B.  367.  ia  a  dedaioA 
on  the  ctmatruotion  of  aeetion  S3,  and  haa  no  bearing 
on  the  present  inquiry.  K.r  /.artr  ''i<i>pi'r,  26  Ch.  D. 
G9.3,  'M  W.  11.  Dig.  is  a  case  the  bcadnote  and 
rejyurted  language  in  whicli  n-quire  explanation,  if 
not  rectification.  By  an  arrangement,  not  in  writing, 
sums  were,  in  that  case,  deducted  feom  wiig^  for  a 
doctor's  fund  and  for  a  zeading-fomn,  of  which  there 
was  a  troMorer.  The  fond  waa  banded  over  by  the 
euii)lt)yers  to  tli<'  doctor  and  treasurer  from  time  to 
time.  But  ut  (he  time  of  the  liquidation  of  the  em- 
I^yers'  firm  £1-19  stood  in  the  employers'  l>ooks  to 
the  credit  of  the  doctor's  fund,  kriaing  from  the 
deductions  from  the  wages  wboob  bad  been  made  but 
not  yet  paid  over,  and  stof>d  in  like  manner  to 
the  credit  of  the  treasurer  of  tbo  reading-mom.  No 
Irnst,  it  wnnM  apjH  ar,  bml  K(  en  cre.-ileil  by  tbo  dirw- 
tion  of  the  meji.  "  All  that  ajifM  ars  by  the  evidence," 
aaya  Lord  Selbome,  "is  that  the  workmen  were 
deaiioua  that  what  waa  in  anbstanoe  duo  from  them 
to  the  doctor  and  for  fhe  reading-room  abonid  be 
paid  through  the  machinery  of  a  retainer  out  of  their 
wages."  The  empbjyers"  defence  to  this  atiplication 
accordingly  failed  on  every  ground.  Actual  payment 
in  current  coin  there  had  been  none,  ao  ■■  to  raise  a 
ntUd  plea  of  payment.  No  payment  otherwiae  than 
In  current  coin  had  been  made  to  the  doctor  or  to  the 
reading  room  of  wliich  the  employers  could  avad 
th.  iiis'  IvrN  by  way  <if  si  t-ofT.  There  hiul  Ih'ou  no 
agrtKunent  with  the  dr>ctor  or  the  reading-riK>m  by 
Wuich  tho  workmen's  debt  had  been  dischargt-d,  or 
nader  whieh  the  doctor  had  accepted  the  lialiuity  of  1 
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tho  employers.  These  waa  nothing  acoordinady  whidt 
amounted  to  any  other  legal  or  equitable^enoe,  to 

any  release  for  valuable  consideration,  .t  to  any  1- utd 
or  equitjiblo  sct-ofT  or  coiuiter-clauu.  The  uctual 
decision  in  Ks  jxirtr  Cixi]ter  is,  we  think,  entirely  in 
conformity  with  oar  interpretation  of  the  statute. 
The  language  of  tho  judgmenta  of  the  court  is  not  as 
clearly  worded  in  the  report  as  might  be  desired. 
"  Tlie  employers  have  returned  the  amount  out  of  the 
wages,"  says  Lord  Sclborne,  "but  tiny  liavc  iiover 
paid  it  over,  and  there  is  nu  evidence  to  satisfy  me 
that  anything  equivalent  to  payment  to  the  WORnMn 
has  taken  pbce."  StrictU  apeaUng,  paymantow 
to  the  doctor,  if  it  even  bad  talten  pfioe,  would  have 

been  a  bar  to  the  action,  not  b«H;!iiise  it  was  crjuiva- 
Icnt  to  payment  to  the  workmen,  but  bt-ciias<-  it 
would  give  rise  to  a  defence  on  other  grounds  thiin 
that  of  payment.    Ciotton,  L.J'8  suggestion,  that,  if 
such  payment  had  taken  place,  "it  might  possibly 
amount  to  a  p^meBft  in  caab"'— by  which  we  inoliaa 
to  thuk  be  meana  current  com — "  not  to  them  "-4hit 
is  the  workmen  —  "  but  to  their  agent,  or  to  a  person 
on  their  behalf  appoiute<l  to  receive  it,"  is  an  ex- 
pression again  not  perfectly  exact.    For  the  par- 
p<^8e  of  the  caae  it  waa  not  neoeaaai^  to  ^oint  oat 
what  wo,  nevertheleaa,  now  think  it  deanaUe  to 
make  plain,  that,  although  such  jiaymptit  over  would 
have  taken  the   trausiiction  out   of   the  ojieration 
of  the  Truck  Act,  by  amountiMg  either  to  a  set-off  or 
other  legal  or  equitable  defence,  it  would  not  neces- 
sarily have  been  equivalent  to  or  pleadable  as  pay- 
ment, or.  in  other  worda,  aa  an  actual  payment  m 
current  oofai  of  ttie  realm  within  aeotion  4.  The 
court  Im'Iow   appears  to  have  considered  that  the 
preseut  apjieal  was  goveme<l  by  the  authority  of 
Lamb  v.  <iriut  Nurt/teru  Ilnilmii/  Vu,,  39  W.  R.  47o, 
[18!)1]  2  Q.  B.  281.   It  appears  to  us  that  the  point 
on  which  our  judgment  in  tiua  ease  hin^  either  did 
not  arise  or  was  not  at  all  considered  in  that  oaae. 
The  deductions  there  were  made  as  contribution*  to  s 
sick  and  funeral  allowance  fuii'l.    Tli>'  fiui  l  was  f 
tho  benetit   of  the  defendants   sei-vant-s,  and  wivs 
managed  on  their  behalf  by  the  defendants.  The 
caae  waa  really  decided  by  A.  L.  Smith  and  Qrantham, 
JJ.,  on  the  ground  that  a  larger  sum  bad  aetnaDy 
been  paid  out  of  the  fund  for  Tiieilical  attendance  on 
the  pliiintifF  and  his  wife  than  the  t^>tal  amount  of 
his  contributii  ins  which  ho  sought  in  the  action  to 
recover,    luiismuch  as  such  payments  could  be  law- 
fully deduct«tl  under  section  23,  the  action  noccs- 
saxily  fiuled.   The  question  what  would  have  bean 
the  result  if  it  had  been  otherwise,  and  tho  oca- 
tribution  had  not  in  fa<  t  Ix-cn  ai  tiially  oxi>endcd  for 
t  ht>  plaintiff  at  his  rwpu'st  under  s<  ction  2;l,  did  u<»t 
accordingly  occur.    It  mi^ht  have  otherwise  become 
neceaaary  (aa  here)  to  oonsader  whether  the  defendants 
in  that  oaae  had  oonatttnted  tbemselTea  tiuatess  of 
any  funds  left  in  their  bands  for  distributi<m  umler  a 
bhiding  trust,  and  bad  actually  ilistrilnite<l  the  saiiie 
lis  moneys  ajipropriated  to  li  itst  jmi-jioses  uniler  the 
plaiiititrs  own  direction.    We  cannot,  llu  refore.  jigrci" 
with  the  Divisional  Court  in  (heir  view,  tliat  the 
preaent  oaae  is  coTcred  by  the  deciaion  in  Lajnb't  ca*t, 
although  our  conduaion  is  that  their  judgment  must, 
for  tho  rea-sons  we  have  given,  l>e  afhrmi-d.    But  i« 
wo  are  not  satisfied  that  the  action  of  the  defendants 
in  resp<rt  of  this  fund  has  been  consistent  with  the 
}>rovisions  of  the  Truck  Act,  we  think  that,  altbougb 
the  plainttflTa  civfl  claim  against  the  defendants  faus, 
there  ought  to  be  no  costs  of  this  appeal,  although  we 
do  not  in  the  least  doubt  that  the  defendants'  conduct 
in  respect  of  the  fund  bius  been  ilictated  by  kindlyand 
hunuiiie  motives  and  chunictcri/.eil  by  good  faith. 

Kay,  hJi — I  agree  in  the  judgment  which  haa 
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been  raw?,  bwt  I  desire  to  exjiress  ii  dtmht  which  T 
fwl  iiiKiii  one  point.    Uj>on  the  evidouc*-  iM'fori-  us  I 
aritiot  ruakt'  out  that  tho  defi'iiihints  luid  iiny  st't-otl 
at  kw  or  iu  equity  suth  as  iH  ulloweii  hy  s«'ctit)n  5  of 
1 1  2  Will.  4,  C.  37,  because  I  do  not  gather  from  th<' 
efUaiM  tluifc  tba  deductions  have  iu  fact  been  paid 
am  to  iBTwrn  wMi  tiie  plaintiCTa  anthority.  I 
<ign«,  kowow,  thiit  the  cin-unistance.s  do  raise  a 
one  of  ooonter-daiin,  and  the  doubt  I  have  is 
i^etLer  a  cross-action,  brought  by  way  of  countor- 
cUffl,  would  be  en  aniiwer  to  a  claim  under  tho 
TnA  Aet  Th«  oUier  membera  of  the  court  being  of 
opinion  tb;it  it  wouhl  hf  an  answer,  I  do  not  dcssiro 
to  (iuBent  from  that  opiuiou,  but  I  only  u  ub  to  ex  - 
lawthedoabilfeeL 

Solidton  for  the  pLuntifF,  Shtten,  Jto$eoe,  Mam*f, 
Ok 

SoUdtor  lor  the  detendanti,  MUner  Jukitm. 


Ch:u].  Div.  I  Hanb  25. 29.  30 ;  Oct  26, 27; 

Chitty,  J.  /  Nov.  2. 

ScBAinB  tp.  J.  C.  ft  J.  "Field  (TjoarsD).  (a.) 

'  j'urUjht — iHU-mnlioiial  Cvjiyri'ght  Ad,  1886  (49  50 
i  id.  c.  33),  «.  6 — Saviit'j  o/  right*  and  interetU  pre- 
rimuhfaejuired — Trade- ma  rk—Inttntt  in  advertitiny 
—HuhaiHing  and  valuable  intmtU—ArUttie  work 

Jirtt  prtidui  cd  iu  foreiijn  wHtUry. 

By  the  luUrufdiitntU  Cuptjritjht  Act,  1886,  H.  6,  tt|fH>/( 
«»  '/jv/tr  i;*  I'intvr.il  beittg  made  with  rettpixt  Ut  any 
f«T*i'jn   country,    the  author  and  jttiblisner  of  any 

'•rliftir  ux>rk  xfiu/l  ftf  tiitithfl  (<i  it>j>l/n)/fit  in  thf  Ciiittd 

Kingdom  in  rtspect  of  tc<irk«  Jirtt  prwlucci  btj'ure 
t«<h  order  comet  into  opmttitm,  "provided  that,  wlurt 
•^jwraon  Am,  be/ov  thf  date  of  the  publication  of  an 
fmler  in  Ommril,  laufnlly  priHlncrd  tint/  work  in  the 

UttiUd  K^iiydi<rii .  iifitfiiiii/  ill  thin  trrtiau  Kh<tU  diminish 
tr  frfiudicf  an  If  rii/ht*  »r  iidtrestt  arising  from  ur  in 
itmutrtiou  v  ith  tuch  protlufction  Mtkiek  Oft  nMtHng  and 
oilmtUe  at  the  mid  date." 

A  n  fJrder  in  Council  teas  made  aj^ying  the  Act  t<> 
'imnan  tttbjeeta.  Before  the  date  of  the  publication 
'[I  thf  order  an  ariiHic  work,  f  rst  prixUtceil  in  Germany, 
■  htirfitlly  )ii  i"lii.>d  ill  the  I'nittd  Kingdom  (iiiil  rnjis- 
't'i/,  ami  n*Til  fw  «  trade-inark  upon  goods.    The  tuorA- 

i-  aUo  rejtrotlticed  hy  the  propridon  ofiht  trade-nuirk 
ifH  «4(HKan/«  and  tnuU  littt  for  the  purpoae  of  advertmny 
(Wr  yood$.  The  ^de-mark,  aa  regitttred,  had  the 
'"iT'li  "  trit'te-innrk  "  f-riutid  im  it,  lud  tln  ir  irurds 
•rrrf  iitnift'il  in  thr  n/i'iirnird-H  ami  tratle.  lists.  In  an 
•jdifu  Ui  rejitrttin  iufrinyemmt  of  eapgrigki  ^thetU$(if 
tA»*»  tkvwfunh  and  trade  litU, 

Uf/d,  that  the  proprielor*  of  the  trade-mark  hoi  an 
i#trr»tt,  as  such  proprietors,  in  ndvertifing  it;  that  thii 
an  intrrrM  arising  from  or  in  amnertion  iiu'th  Ihr 
trud'-inark  itself,  and  i<ii/iMisliiii/  nnd  ni/iinhlr  id  the  date 
>(  the  pnbiieation  if  the  (trdtr  in  t'oancil ;  that  the 
cf!t,'.->iii„  i,f  the  nmrds  "  trailt  -uinrk  "  in  the  thawcariln 

/  'note  lists  teat  inunateriai ;  and,  eo$ueqiie$Uttf,  that 
>'<'  pr'ff>rietore  of  Hut  fiwfeHiMVife  were  vroUded  in  their 
<--i'  of  the  eAoteeonb  and  trade  liUt  oy  tke  prooieo  to 

Moid  V.  Grofningi,  89  IF.  R,  691.  [1891]  2  Q.  It. 

M.j,  trftlnif  d. 

ifl.)  Reported  by  J.  F.  WaLBY,  Eoq.,  fianister-at- 

Law. 


Motion. 

The  plumtiti",  a  fon'ifrnfr,  claimeil  to  be  ('utith»d  to 
the  copyright  in  an  oil  p:iinting  calli  1  Lisotto,"  so 
far  as  regarded  tho  rigiit  of  reproduction  by  photo- 
graphic proc<!sso8,  and  hIho  t<j  thu  copyrigbt  in  a 
photograph  by  Carl  Quiddi,  of  Berlin,  ot  the  aanw  oil 
painting  a-«  a  distinct  work  of  art. 

The  oil  jMiinting  was  jii.  .<liii  .^il  in  Germany  lit'fore 
Decembor,  1nS.>,  and  rtpnspntrd  the  half-hnglh 
figure  of  a  girl  in  a  mob  cap,  laughing,  with  a  lighted 
candle  in  her  left  hand,  ahielding  with  her  right  hand 
the  light,  which  was  refleeted  over  her  face  and  bust. 

On  tho  29th  of  January,  ISST,  Messrs.  Field,  candle 
maniifactimTS,  applied  inider  the  Trade-Marks  Acts 
to  register  a  tnwle-mark  in  cla.ss  IT  for  candles  of  all 
descriptions,  and  such  trade-mark  was  registered  iu 
duo  course. 

In  November,  1887,  the  tiade«mark  was,  together 
with  the  goodwill  of  their  business,  assigned  by 

Ml  ssrs.  Field  to  the  defendants,  a  limited  company, 
and  the  defendants  were  afterwards  entered  on  the 
register  as  the  proprietoi-s  uf  the  mark. 

The  mark  aa  registered  consisted  uf  s  photograph 
of  *'  liiette  "  on  a  small  scale,  probably  taken  from 
the  photograph  by  Carl  Quiddi.  of  Berlin,  or  from  a 
reproduction  of  it.  Acros.s  the  lower  part  of  the  girl's 
figure,  as  registered  under  the  Trade-Marks  Actfl.  the 
words  "  traae-mark  "  appeared.  Over  the  girl's  head, 
but  at  some  distance  above  it,  there  also  appeared  in 
the  "Trade-Marks  Rogistor"  tho  words,  "Field's 
candles."  The  defendants  had  used  this  trade-mark 
u|H)n  their  gc>(>d.s.  an'l  in  their  U'i"  of  the  trade-mark 
reproduceil  it  in  various  sizes  and  i  oioiir.s. 

The  defendants  hud  also  repniducod  the  picture  in 
various  sises  and  ooloum  without  the  words  "  tra<le- 
mark  "  on  showcards  and  trade  Uste,  and  these  they 
gratuif  I lusly  distributed  amongst  their  cusfoinnrs  for 
the  jiurimstj  of  mlvcrtising  tlieir  g<>o<Is.  They  uon- 
taineil  .in  enlarged  rei)roduction  of  tho  tieurc  of  the 
girl  as  represented  in  the  trade-mark  photograph, 
but  printed  in  oolonn.  with  the  woida,  "Oiokerit 
candles."  and  the  name  of  the  company  in  conspicuous 
type  displayml  outside  the  figure,  and  were,  as  well  as 
the  trade-mark  pictures,  produced  by  flhromo-litho^ 
graphv,  and  not  by  photography. 

In  JanilBiy,  1692,  the  plaintiff  registered  hiu)self  as 
the  owner  of  the  aforesaid  copyright  in  England, 
under  tiiA  IntemationBl  Copyright  Act,  18S(j,  and  an 
<  »rder  in  Council  made  tlioreunder  on  the  jsth  of 
November,  and  published  on  the  2nd  of  Det-ember, 
KssT. 

The  ukuutiff,  by  his  writ  in  the  action,  claimed  au 
injunenon  toresnain  the  defendants  from  printing, 

publishing,  mult ij dying,  selling,  or  distributing  any 
eojiies  or  colourable  imitations  of  the  plaintitt's  copy- 
right work,  "  Lisette,'"  and  for  the  delivery  uj>  to 
the  plain titl'  of  all  blocks  and  cojdes  of  the  coj>y- 
right  work  which  were  in  tho  defendiuits'  posses- 
sion, and  he  also  olaimed  penalties  under  the  Act  of 

I!y  the  International  r'ojtynght  Act,  ISSG,  s.  (i, 
upon  an  Order  in  Council  being  miuie  imder  the 
Int«matioiial  Copyright  Acts  with  respect  to  tmf 
foreign  oonntiy,  the  author  and  publishw  of  any 
work  first  produced  in  that  country  before  tho  date  at 
width  such  order  coinrs  into  operation  are  to  bo 
entitleil  to  the  sjiuie  riglit.s  and  remedies  as  if  such 
Acts  and  order  had  applies!  to  th.it  country  at  the 
date  of  the  said  production,  "provided  that  where 
any  person  has,  before  the  date  of  the  puibtioatioD  of 
an  Order  in  Council,  lawfidly  prodTUjed  any  work  in 
the  United  Kingdom,  nothing  in  this  section  shall 
diminish  or  jirejudico  any  right-s  or  infeiesl.s  arising 
from  or  iu  uonuection  with  nuuh  pruduuLiou  which 
•n  mbairting  and  ndmUe  ai  tiw  said  date." 
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HiOB  Ooint. 


By  the  laid  Order  in  Oonndl  of  the  28fli  of 

Xcivoinber,  1H87,  which  was  published  on  the  '2nd  of 
Docfiiibcr,  1887,  protection  uiuUr  the  luteniiitional 
Ccpyiight  Acta  was  cxtfndi  d  to  authors  of  literary 
ana  artutio  works  in  divers  foreign  countries,  in- 
oludin^  Germany. 

DonDg  the  greater  part  of  tLe  argument  oounsel 
oontcndod  that  the  plaintifT  was  entitled  to  an 
injunction  which  wouhl  rt  siruin  tlu'  *U'findant>i  from 
using  their  trade-mark.  But  ultimately  that  contf  n- 
tkm  was  given  up,  and  in  tlltt  IWolt  of  the  argument 
ooudmI  mnely  asked  for  an  fDjiiiietiao.  Mid  the  in- 
jonotion  songht  wat  ona  to  fnoned  aa,  while  leaving 
the  defendants  in  the  full  rnjoymcnt  of  their  trade- 
mark, would  {ueclude  them  from  usiiif^  their  show- 
cards  and  ))ricc  lii*ts.  The  hearing  of  the  motitm  vaa 
by  consent  treated  as  the  trial  of  th"  action. 

liyrnt\  Q.C.,  and  Sirutkm,  for  the  plaintiffs. 

Farwdl,  Q.C.,  and  ./.  Ciiilrr,  for  the  defendants. 

ClllTTY,  J. — The  nlaintifl" >  cnso  is  foiiiiilcd  on  the 
claim  of  the  plaintiff  Schau or  to  copyright  under  the 
International  Copyright  Act,  and  the  Order  in 
Ootmeil  made  thereooder,  whldt  waapublkbed  on  the 
'ind  of  December.  I'^ST,  and  came  into  operation  on 
the  *ith  of  tliat  inontli.  During  the  argunn  nt, 
counsel,  tin  i  ndiiitr  tlK  ir  way,  as  best  they  could, 
through  the  intricate  mazes  of  the  International  and 
other  Copyright  Acts,  raised  numerous  questions ; 
but,  in  the  view  I  take,  the  caae  fidla  to  ba  decided 
on  a  ootDparatiTcly  simple  point — vit.,  the  meaning 
and  elTect  of  the  proviso  in  the  6th  section  of  the 
International  Copyright  Act,  lsK(],  as  applietl  to  the 
material  facts,  a  short  statement  of  which  will  suffice. 

The  copyright  claimed  relates  to  an  oil  painting 
produced  in  Gennaay  before  the  20th  of  December, 
18K5,  by  an  artist  named  George  Horn,  entitled 
••Lisettc,"  representing  the  half-length  figure  of  a 
girl  in  a  moV>  c!ij>,  laiigliing.  with  a  candle  in  lier  left 
hand,  shielding  with  her  risht  hand  the  light,  which 
il  xeticctcd  over  her  faoe  and  bust.  The  nataro  of  the 
eopyright  datmed  amiean  from  the  two  aeparate 
entrioe  wMeh  the  plaratilf  Sebaner  caused  to  be  made 
in  tlir  register  nt  Stationers'  Hall  on  the  19th  of 
January,  18(12,  a  few  wicks  before  the  con)nun((-- 
ment  of  the  action.  Tlir  claims  aro  two  :  first,  for 
the  copyright  in  the  painting  so  far  as  regards  the 
rif^t  to  reproduce  by  photographic  processes ;  and, 
secondly,  for  the  oouyright  in  a  distinct  work  of  art — 
viz.,  a  photograph  from  the  oil  painting  produced  by 
one  c.irl  (hiiddi,  of  Berlin.  Hie  plaintiff  Sobaueris a 
fon-igiier  residing  in  Berlin. 

On  the  ;i!>th  of  January,  18S7,  Messrs.  Field,  cyindle 
maoufactoreni,  applied  under  the  Trade-Marks  Act-s 
to  register  a  traae-maik  in  elasi  47  fbr  candles  of  all 
descriptions,  and  the  trade-mark  was  subsequently 
duly  registered,  the  registration  taking  efTi  ct  us  from 
the  date  of  the  application.  Tliis  trade-mark  was,  in 
November,  1887,  assigned  to  the  defendants,  the 
.  oompany,  with  the  goodwill  of  Mwsis.  Fidd's  bnsi- 
ncas,  and  the  ooonMuqr  now  i^pear  on  the  register  as 
the  proprii-tors  of  the  mark.  Tho  defendants*  busi- 
ness i-i  very  extensive,  and  tho  trade-mark  hius  been 
larj^ely  used  by  them  in  their  business,  and  is  veiy 
valuable.  The  mark,  as  regist<'rtHl,  consists  of  a 
photograph  uu  a  Email  scale  of  "  Lisettc  "  ;  probably 
uis  pnotograph  was  taken  trom  Quiddi's  photograph, 
or  a  reproduction  of  it.  Across  the  girl's  figure,  just 
below  the  waist,  the  words  "trade-mark"  occur  in 
the  photognipli  registerid  under  tlie  Trade-Marks 
Act,  the  (it  igitiiil  of  wliicii  was  jtrcMluced  in  court  from 
the  oontrolli>r°s  ottice.  Outside  the  girl's  head,  and 
at  some  littlo  distuuce  from  it,  there  appears  in  the 
•'Trade-llariv  Begister*'  the  words  "Field's  oandles." 


Tl  ie  proprietor  of  a  trsde-mark  u  not  restricted  as  to 

size,  or  colour,  or  the  mode  of  production.  In  their 
u.s<>r  of  their  tmh^-mark  the  defendants  have  rfpro- 
duce<l  it  in  various  sizes  an<l  colours,  the  means 
employed  being  chromo-lithography ;  as  a  matter  of 
fact  they  have  not  bad  reoonrso  to  photography. 

During  the  greater  part  of  the  argument  the  plain- 
tifTs  cotinsel  contende«l  that  they  were  entitlwl  to  an 
injiim  lii'ii  whicli  would  r<  sti.tln  (be  di  fi  nd  ints  from 
using  their  trade-murk.  But  ultimately  this  con- 
tentKin  was  given  up.  Obviously  it  cuuld  not  be 
niatntainad  in  the  faoe  of  the  prt>viso  contained  in  the 
(ith  section  of  tiie  fntemational  Copyright  Act,  IRKS, 
l^ndoubtedly  the  defendants  are  within  tho  jiroti  i  ti'  .n 
of  the  proviso  so  fur  as  regards  their  trsuh'- ni.uk  uiul 
its  user.  They  had,  before  the  dute  of  the  publication 
of  the  Order  in  Council  lawfully  produced  a  work, 
vis.,  their  trade-mark,  and  had  rights  arising  from  or 
in  connection  with  such  produotion  which  were  aab- 
sisting  and  valuable  at  the  date  of  the  pnbKeatlon  of 
tlie  order.  The  triide-mark  was  lawfully  jmxbicxl. 
because  at  th*-  date  of  its  production,  in  January, 
1SK7,  the  plaintiff  and  those  from  whom  be  eUiaied 
had  no  copyright  in  England. 

In  tiie  result  of  Ibe  ar|^ment,  the  niaintifl's  eoniml 
asked  merely  for  an  injtmction,  and  the  injunction 
they  .sought  was  one  so  framed  88,  while  leaving  the 
defendants  in  tlir  full  enjoyment  of  their  t ;  Ji'ii -u:aik 
would  preclude  them  from  using  their  showcards  and 
prioe  lists.  The  issnbig  of  the  showcards  and  prios 
lists  was  the  only  gimnid  of  eomplaint  wbidh  le- 
mained  after  the  oaae  as  to  the  trade-mark  bad  been 

abandon-  1.    [Ills  lordship  here  referred  to  an  exhibit 
as  a  gocxl  example  of  the  showcanls  uscl,  aud  pro- 
posed to  be  used  in  future  by  the  defendants.  It 
consisted  of  a  black  disc  containing  in  the  centre 
an   enlarged  and    coloured    reproduction  of  the 
girl  as  represented  in  the  trade-maric  photomph. 
The  reproduction  was  by  chromo-lithography.  There 
were  ]irinffd  on  the  disc,  but  outside    the  figure 
of  tho  girl,  the  words  "  0/okerit  candles,"  and  the 
name  of  the  comitany  in  conspicuous  type,  the  letters 
being  white.l   The  showcards  are  being  used,  and  arc 
^  intended  to  be  used,  solely  for  the  purpos«;  of  putting 
I  on  the  market  the  goods  to  which  the  trade-umrk 
I  aiii'lies.    They  are  not  sold  by  the  defendant.s,  hut 
i  are  merely  distribute*!  gratuitously  to  their  custoiiif  p'. 
Whether  they  have  ()r  have  not  any  artistic  meriu, 
they  are  not  put  forward  as  works  of  art ;  thej  Sie 
used,  and  intended  to  be  used,  solely  for  the  pnzpese 
of  attracting  attention  to  the  goods  with  a  view  to 
their  sale,  and  'u\  eonnection  with  the  trade-rmirk. 
The  plaintiff  has  liotu'  for  tho  defendants  what  the 
defendants  have  never  done  for  themselves,  or  intended 
or  contemplated  should  be  done  by  their  customers  or 
others  into  whose  bands  the  showcards  may  oooie. 
He  has  taken  the  showcard  and  framed  it  with  a 
mount  which  cuts  off  the  words  "  Ozokerit  candles" 
and  the  defendants'  names,  leaving  the  rejifsi  iitation 
of  the  girl  alone  visible  in  the  oval  uf  the  mount; 
and  he  says:  "  Sec;  what  can  Vie  done  withflMSBld; 
m  work  of  art  is  produced  which  can  be  hung  vpaaa 
pictmw."    Bnt  the  defendants  cannot  be  made  re- 
sponsible for  aets  which  th' v  neither  do  nor  intend 
or  even  contemplate  shoulil  be'  done  by  others.  So 
nnu'h  for  the  faets.    The  point  ol  law  raised  w  iis  nii 
tho  words  in  the  proviso,  "  rights  or  interests  arising 
from  or  in  connection  with  snob  production  wUch 
are  subsisting  and  valuable." 

Now  a  showcard,  used  as  the  defendants  use  and 
intend  to  use  (heirs,  is  only  one  of  tho  numerous 
iiii.d.s  of  lidvortising  adojit-'d  nt  the  present  da^'. 
The  advertisemantby  dio\v  ir  is  or  otbersrbe of  thf^r 
trade-marks  is  a  common  aud  well-known  prsctioe  on 
the  part  ol  the  proprieton,  ftom  whioh  way  dsriw 
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I  baae&t  by  the  inoreased  sale  uf  their  guuda.  It  was 
agti  for  the  plaintifF  that  the  word  "  rights  "  in  the 
pnmn  mmnt  mi  exdnat'ra  right  ia  •  partioular 
penoB,  and  not  a  right  enjoyed  by  the  public 

ir  neraUy.  and  it  was  said  that  th«!  jin)}>ri<"tor  of  a 
tnnle-iurtrk  has  uot  a  right,  in  this  scnsu,  of  adver- 
ta<uig  his  trude-murk,  and  that  any  ponon  is  at 
libcz^  to  adTi>rtis<}  another's  tinde^nwrk. 
I        It  ia  not  very  easy  to  undcrstaod  bow  •  trade-mark 
<aji  be  honestly  advertis(>d  by  any  p6inOII  othor  than 
proprietor  of  the  mark,  or  persons  selling  i»r 
mteiidiug  tti  sell  the  goods  nmnufMoturt'd  undpr  thf 
txade-mark.     Persons  not  interested  in  the  sale  ot 
the  goods  do  not,  as  a  matter  of  fact,  when  acting 
boMstly,  advertiBe  th«»  tnde-mark  with  a  view  to 
podi  the  sale  of  the  goods,  ^nraders,  in  matters  of 
bu.'dnpss,  aro  not  in  tho  habit  of  acting  upon  inotivfs 
'  f  miT<'  benevolence  to  other  traders  by  advertising 
at  tieir  own  expense  trade- uiiii  ks  in  whtoh  they  have 
m  coaoem  lor  the  benefit  of  the  proonetors  or  others 
interested  in  the  sale  of  the  goods.   But,  passing  by 
the  word  "  rigbts,"  I  come  to  the  word  "interests." 
The  decision  in  Muni  a-  Mni/fur  v.   h'rurniii;js,  .it* 
W.  R.  m,  [llSill]  2  a.  B.  41.J,  if  authonty  be  waut^^d, 
tlMwa  that  "iuterest^"  in  the  proviso  has  a  more 
tttandcd  meaning  than  "rights."     Some  attempt 
WM  made  by  one  of  the  plaintiff's  ooonsel  to  use  the 
judgment  delivered  in  mat  ease  for  the  purpose  of 
i.ntting  down  the  luoauing  of  the  word  "  int'Tests  " 
to  "  capital  embarked."  or  in  sf)rne  other  way.  Hut 
tbe  judgment  ilid  uollnni;  <>{  t[ic  kind.    What  was 
decided  was  that  the  baudiuastei:  had  an  interest,  and 
was  protected.    The  defendants  here,  as  the  pro- 
prietors of  the  trade-mark,  have,  in  my  opinion, 
luterest  in  advertising  it,  and  this  interest  i-*  a  speeial 
interest  in  tbem  as  distinct  from  the  rest  of  the 
public.    This  interest  I  hold  was  au  int<ore8t  arising 
nemor  in  connection  n-ith  the  teade-mark  itself,  and 
vu  sabsisting  and  valuable  at  the  date  of  the 
i  liblication  of  the  Order  in  Council.    This  interest 
Ui  the  defendants  is  wholly  unconnected  with  any 
"jpyright  in  the  def«jndant«;  they  have  none,  and 
<:lidn\  none;  it  arises  from  or  in  connection  with 
their  trade-inark  alone.  It  becomes  immaterial*  then, 
to  consider  when  any  particular  showoard  or  adver- 
ti-H-nient  of  the  trade-mark  was  first  pm  lu  .ril  by  the 
I'-fcndants.    The  interest  of  the  defLiiilaiits  to  adver- 
tiv  the  mark  is  g<^n(ral.  and  is  not  confined  to  any 
particular  showcard  or  other  form  of  advertisement 
adopted  before  the  publication  of  tbe  Order  in 
Council.    In  effect,  the  plaintiff,  wliile  conceding  to 
th«  defendaiitii  the  right  to  use  th(«  trade-mark,  is 
♦  n  leavouring.  by  the  injunction  they  seek,  to  deprive 
the  defendantii  of  some  of  the  ordinary  and  legitimate 
bcDtfits  enjoyed  by  propri<'tor8  in  connection  with 
their  tnule-in&rks.    It  is  afasoid  to  say  thvat  the 
owners  of  a  trade-maik  may  nse  it,  bat  not  adver- 
tii"  it. 

One  {>oiut  remains  to  be  noticed  in  connection  with 
'he  showcard s.  The  trade-mark,  as  rcgistereil,  con- 
tMoed,  as  already  mentioned,  the  words  "trade- 
mark" printed  on  tbe  girl's  figure,  and  Hiese  words 
are  omitted  in  the  showcards.  Thereupon  it  was 
"iirgcste*!  towards  the  dose  of  the  reply  that  the 
'!» fcTulantii  were  advertising^  on  their  showcards,  in  it 
the  trade- mark,  but  somethin>r  else.  If  they  were 
really  doin^  this  their  act  would  not  bo  protsotsd  by 
UMflr  tntocest  in  the  nark.  But  this  omisaioa  aippeurs 
tome  to  be  too  trifling  to  frame  any  thing  uponit.  Th< 
defendants  arr  not,  under  guise  or  pretence  of  adver- 
tising their  mark,  rejilly  putting  forth  an  independent 
till  tare  or  \v<»rk  of  art;  they  iire  honestly  advertising 
tbe  substance  of  their  trade-mark.  If  any  other 
tnder  put  the  roprosontatiop  of  the  girl  ■•  she  ap- 
tpsan  in  tin  ihowwd  on  goods  not  of  the  dafnid* 


ants'  manufiu;ture,  he  would  clearly  be  taking  the 
substance  of  the  defendants'  mark,  and  woold  in» 
fringe  the  dsfendants*  rights  in  the  mark. 
It  is  not  necessary  to  consider  the  trade  lists  sena- 

rately,  what  T  have  ;  iid  as  to  the  showirards  a]^lines, 
witli  at  Inast  r'<pial  i^iree,  to  th(>  trade  lists. 

For  these  rejisons,  ami  expi-essing  no  opinion  Ott 
tbe  other  points  raised,  I  think  the  outioR  fails,  and 
must  be  dismissed. 

AdtoH  dismtMrfl, 

Solicitor  for  the  plaiiitilf,  Il'rUcrt  Dentwitch, 
HoUcitor  for  the  defendants,  E.  C/tetter* 
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H'lil — Legacy — Inttrest  on  Uyicy — InJ'aiU  exeimtvr. 

Tatatrix  hu  her  will  appointed  an  infant  one  of  her 
frmiUrrs,  ami  gave  to  Aim,  OS  tueh  esueatoTt  a  Ugaeif  of 

£1,000. 

Ilrlil.  that  the  Jf<l<icy  ici'"lif  n'd  rurri/  iiif>r-d  iiulil  (If 
it\fiint  thotUd  attain  twenty-one  yean  anU  ayret  to  act  as 
e-fwwtor. 

Further  consideration. 

By  her  will,  dated  the  sth  of  December,  1887,  Mrs. 
Kicbardson  Gardner  ajtpoinl  'l  le  r  fri'-nd  Ooorge  H. 
Long,  her  nephew  William  Couipton  tiiuiih,  Lionel 
James  Richardson,  and  the  Honourable  Stanley  Goul- 
bourn  GifTiird  exf-cntors  thereof,  and  gave  to  each  of 
her  execuU)r.s  a  legiicy  of  £1,000.  In  another  clause 
of  her  will  testatrix  declared:  "  I  hereby  declare  my 
will  Ui  bi;  that  no  gift,  legacy,  bequest,  or  beuelit  by 
thLs  my  will  or  any  oodioQ  hereto  given,  bequeathed, 
or  intended  for  any  person  who,  at  the  date  of  my 
dcc(;a.s<%  shall  be  an  infant  shall  become  vested  in 
such  logatef^  unless,  being  male,  he  shall  att^iiu  the  age 
of  twenty-oue  years,  or,  being  female,  shall  have  been 
married,  or  shall  marr^  under  it." 

Testatrix  gave  the  moome  of  her  estate  to  her 
husband  for  life,  and  after  his  death,  subject  to 
certain  legrieies,  pavt;  th<.'  ultimate  residue  thereof  tO 
tlie  said  Honourable  Stanley  Goulboum  Giffard. 

The  t(!statrix  dit-d  on  the  2nd  of  April,  188!),  and 
her  will  was  proved  by  her  first  throe  named  executors 
on  the  23rd  of  May,  1889,  8.  O.  Giffard  being  at  that 
time  an  infant.  An  action  for  the  administration  of 
the  estate  was  comineneed  on  the  Kith  of  Decemlwr, 
iSMt,  and  nil  till'  .'inl  ol  March,  IsiM),  the  usiiul  nrdar 
for  accounts  and  inquiries  were  made,  in  bis  cortiti- 
cate,  dated  the  18th  of  Jidy,  1892,  the  chief  clerk 
raised,  utter  alia,  tbe  ^nssfeum  whsther  the  legacy  to 
8.  O.  Giffard,  who  was  still  as  inittii, 
The  acti  III  c  iine  on  for  farther 
8th  of  November,  18U2. 


C'l'ze lit- ilnrdy,  QJ'.,  Mid  F. 
tiA,  the  three  exeoutois. 


.1.  Junes,  for  the  plain- 


y;  ';  <7^        and  p.  r.  SmOh,  for  the  husband  of 

tbe  testatrix. 

.Sir  Arthur  Watmn,  Q.C.,  and  Hfefhtitd,  for  the 

infant.  Wo  Say  that  this  legacy  is  y;ivi  ii  fo  tlie  inf.mt 
as  executor.  He  cannot,  we  iwlmit,  take-  it  unless  he 
accepts  the  office.  It  is  almost  ce-rtain  that  there 
will  then  be  duties  for  the  executors  to  pi>rform  when 
the  infant  attains  the  age  of  twenty-one  yean,  and  if 

(i.)  liepurted  by  G.  B.  M.  CoouK,  Esq.,  Barrister- 
at-lAw. 
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he  then  accopls  tlio  office  the  legacy  might  theu  be 
piiid  to  Lim  with  interest.  There  is  no  din'ct 
authority  oii  the  j)oiut,  but  in  Jlml  v.  Devayiin^.  2 
Cox.  the  Master  of  tbe  BoUs  expreewd  au 
opinion  f^t  snch  a  legacy  to  an  inlaiit  woold  Oftrry 
int«T«Ht.  lie  there  (listiiif^uishes  hotwwn  an  executor 
who  liiis  iiep;le<;te<l  to  prnvc  riiul  iiii  <  xi  i  utor  wlio  linn 
beeu  prevented  from  prnvin;;.  In  A  ihj'  nmnni  v.  Fi'i-'l. 
9  W.  Ji.  512,  29  Bcav.  intere-st  was  refused  to  an 
executor  on  the  ground  that  he  hod  wilfully  neglected 
to  prove.  The  infant  executor's  interest  in  tbe  legacy 
is  vested,  and  subject  to  be  divested  only  on  his  dying 
Iti  f.  .11'  attaining  twcnty-ono  ytarti.  The  clause  us  to 
legacies  not  vesting  until  tlie  legatees  attain  the  ago 
of  twenty-one  is  not  ><unicioiit  to  divestit.  A  legacy 
of  thie  kiud  muet  carry  intereet. 

XouTit,  J. — In  this  case  a  legacy  <if  £1,000  has 
b(H'n  luMpiciithod  to  an  infant,  who  will  not  r<?cL'ive  it 
until  he  attains  twenty-one  yetirs,  and  the  (juestioii 
arises  whether  he  is  entitled  to  the  interest  upon  that 
amount. 

This  is  a  case  in  which  on  infant  is,  with  others, 
appointed  executor,  and  a  legacy  of  £1,000  Is  given  to 
liiin  ivi  executor.  It  is  my  opinion  that  lie  is  not 
entitled  to  that  uidess  he  acts  as  executor,  and  he  is 
only  entitled  to  interest  upon  it  Ciooi  tba  time  at 
which  the  legacy  is  {Hiyable  to  him. 

One  or  two  oases  were  referred  to  in  which  the 
piroving  of  the  will  was  spoken  of  as  essential.    I  do 
not  think  the  proving  of  the  will  is  in  the  least  essen- 
tial, the  real  point  is  whether  he  accepts  tlio  trusts 
and  fulfils  tbe  duty  of  executor,  and  he  may  do  that 
without  proving  the  will  if  somebody  else  has  prored 
it,  for,  as  Lord  Rt.  Looiurds  pointed  out  in  Cumin  ins 
8  Ir.  Eq.  Rep.  723,  1  Jon.  &  T.at..  p.  M, 
Ti.  11.  7  II.  L.,  p.  ~'2'3,  probate  by  one  i  xcciit'T  is 
(piitc  enough  for  all— it  is  uiintHiessary  for  others  to 
piov(!.    If  the  will  has  been  proved  theirMUl^  is  Sufi- 
cient  without  further  probate.   In  the  preeent  eaae 
the  will  has  been  prov«l  by  three^of  the  other  exeou* 
tors.    Therefoe  no  further  prolmto  for  the  infant  is 
necessary.    If  when  he  attains  twenty-one  he  electa  to 
act  as  executor  the  existing  probate  is  ample  for  the 
purpoee,  but  unless  he  elects  at  that  time  to  act  as 
oxeoutOT  he  will  not  be  entitled  to  the  legacy.  There- 
tun  it  is  a  legacy  contingent  on  his  accepting  the 
<^oe  of  executor  and  ai:ting  as  such.    I  think  that  is 
settled  by  authority.     The   case   that   Sir  Arthur 
Watson  referred  to,  A  lojr.nivinn  v.  FortI,  goes  to 
prove  that.     There    was   a    legwqr   to  William 
Angustus  Ford  of  £1,000  ior  hia  omu.  xm  and  benefit* 
and  then  he  was  appointed  one  of  the  executors.  He 
first  of  all   renounced  probaliB,  but  aftenvards,  in 
iHo'J,  he  did  wliat  the  law  then  allowed — he  retmeteii 
this  renunciation  and  a  furtiiw  probate  wa.s  gtatit4Nl 
to  him.   Then  the  questiaii  wu  as  to  his  right  to  the 
legacy,  and  the  Ifaater  of  the  Bolls  pointed  out  that 
he  was  only  entitled  to  the  le<^a(  j'  if  he  clothed  him 
self  with  tlie  character  of  the  executor.     "  It  is  well 
settled  that  he  must  chtthe  himself  with  the  chaiactiT 
of  executor  l)cfore  he  can  claim  his  legacy.  ilr 
Jessel  argued,  and  I  am  disposed  to  concur  with  him, 
that  his  light  to  the  legacy  depends  upon  whether  he 
has  l>fmfi  fiilf  taken  upon  himself   the  duty  of 
exeeutor.  "    Then,  after  dealing  with  the  fact,s  in  that 
particular  case,  he  says,  "  I  think  that  1  cannot 
m  this  state  of  circuuibtances  take  into  account  the 
greater  or  laiser  period  of  time  during  which  ho  has 
renounced,  and  uiat  if  an  executor  proves  and  acts 
as  such  any  time  before  the  rejd  business  of  adminis- 
truting  the  estate  is  concluded,  he  is  entitled  to  be 
paid  tno  legarj'  given  to  him  by  the  t^sditor.    In  this 
cseo,  therefore,  1  uui  uf  upiuiuu  thai  Mr.  Funl  has 
fulfilled  tiie  conditions  oosontiwl  to  mUO»  him  to  his 


legacy,  and  that  the  payment  or  r<'}.  ntii>u  of  it  in':<t 
be  allowed  in  the  account  ttiken.  Interest  is  jiayable 
from  the  time  the  legacy  becomes  due,  and  therefore  it 
must  not  commence  until  he  proved  the  wiU."  By 
"  proving  the  will'*  I  take  him  to  mean  **  fMwcd  or 

nceeptofl  the  duty  of  SOBBOUtor  under  the  will."  l>eciii«f 
1  tliiiik  it  clear  from  Otimmin*  v. '  'imnnint  that  a  further 
jirtuMl  probate  hy  him  is  entirely  unnecessary. 

Then  in  In  HawkiM'  Tru-^U.  12  W.  R.  943.  3.3 
Beav.  670  (where  the  question  was  as  to  a  legacy  to  an 
executor  for  his  trouble),  it  was  held  not  payable,  u  he 
hod  bnen  prevented  by  severe  illness  from  proving  the 
will  and  from  ever  acting.  In  that  case  he  had  ne\>r 
acted  the  mere  probate  was  immaterial  if  hp  bad 
act«d  — an<i  inasmuch  as  he  had  never  acted  as  ezsco- 
tor  it  was  held  he  was  not  entitled  to  the  legaev. 

Again,  in  Lewit  v.  MMtm,  17  W.  B.  S4l,  L  IL  8 
Eq.  277.  thorp  was  a  legacy  to  an  executor  for  hi* 
trouble.  Tie  was  in  Austndia  ;  he  sent  home  {wwer  of 
attorney  iiu  ier  which  another  jterson  aduuniston''!, 
and  under  which  the  rents  of  the  real  estate  were 
received.  He  died  without  proving  the  will,  but  still 
it  was  held  that  be  had  shown  hia  intention  to  sot 
under  the  trmis  of  the  will  sufficiently  to  entiUs  Uf 
represeiitativi'  t<'  the  Joirie'y.  There  thsiy tOOBfeiit 
although  he  had  not  actually  proved. 

That  being  so,  it  8e<  iiis  to  me  that  this  is  a  le<n»cf 
payable  to  the  legatee  when  he  determines  to  act- 
when  he  taikes  np<m  himself  iSaa  duty  of  execofcor— 
which  can  only  be  when  be  attains  twrntj--one.  la 
my  opinion,  therefore,  it  does  not  carry  interest  iii 
the  interim.  It  is  unnecessary  to  consider  the 
further  dause,  as  to  the  vesting  of  tbe  legacy  to 
infante.  I  have,  however,  formed  a  strong  impresaka 
on  it.  I  consider  the  clause  which  says  that  the 
legjicy  to  the  infant  legatee  is  not  to  vest  until  he  ii 
twenty-cme  means  what  it  says,  ll  l  ies  not  say  tln^ 
legacy  given  to  him  is  to  be  ve,st.ed  b^-fore  that  timi-. 
but  ttvcvted  if  he  does  not  attain  twenty-one.  It 
means  what  it  says;  it  i«  to  vest  at  twen^Hias. 
and  I  think  that  would  prerent  his  having  intaratis 
the  meantime*  if  it  were  necsssaiy  to  dedds  ttit 
point. 

In  my  opinion,  therefore,  the  practical  result  of  it 
is,  that  it  is  not  nooessary  to  make  any  proviiioa  for 
the  payment  of  the  legacy  at  present,  though  it  inif 
have  to  be  raised  out  of  the  estate  if  the  event  sdw 

upon  which  it  is  to  be  paid. 

Solicitors.  Wt»Urn  .Son;  Otdft,  KM^t^MiOM; 
Ilumphrejft  Sotit  Kerthaw, 


Chan.  Div.  \ 
p.  J./ 


Dec  2. 


Stilling, 

Badcotk  r.  CuMBXRiAm)  Gap  Pauk  Co.  ;  r.' 

/'rneiice  —  Writ  —  Service  of  —  Forriijn  curjioraUf*''' 
Sharehohlera  ntidrnt  in  Km/land — Serrirr  on  agent  »* 

/:r,;/hu<!  -Setting  aitfth—n.  S.  (  '..  ]  SS3,  or-/.  9.t.s. 

A  Jorriijii  corporation,  thowjh  Uavimj  ffif  m<ij<'rHii  ■  j I'J 
nhareholiiers  rrtidrnt  in  Km/land,  and  haviixj  <i  /  ' " '  ' 
agmt  with  a  London  office,  but  carfWM^  on  no  priaeifoi  vr 
mntn-inl  jmrt  of  it$  hiuittMi  in  thn  eoantry,  it  not  K«iMr 
ft:  }»■  siiiil  in  nil  /'.'iiifhuli  ri'urf. 

iiert'ice  of  a.  ivrit  of  snmmona  on  tite  agent  in  icm/o* 
set  tuide  on  th*  grwmd  of  weMt  ofjaritdidiott, 

M..fion. 

Thi.s  was  a  motion  to  wt  aside  the  service  of  a  wnt 
on  a  foreign  corporation  under  the  following  cia"ni- 
stances :  "nie  defendant  company  was  estaUished  to 

(a.)  Beported  by  W.  HiiALLCRoes  OoDDUtD,  Bufn 
BanisteT'at-Law. 
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Hion  Cotmr. 


BAPOOCK  v.  OlTMHKKLANl)  GaP  PaRK  Ho,  -"TiIK  WiLlIELM  TKU-" 


ITlOH  CouuT 


onoD  the  hiiiinnw  of  hotel  propiietors  in  tlie  Stete 
ef  nmmwe,  Amerioe,  and  was  tnooiporeted  aflotnd- 

itL' t.  tbol.twof  T»'iin«  Hse«'.    All  tho  directors  were 
MJ'ltiit  111  America,  ainl  the  otHccs  of  tho  company 
Trre  at  New  York  and   at  Cumberland   Oaj),  in 
Imotstee.    About  thrue-foarths  of  the  BbareliolderN 
ware  resident  in  Enf^laild.    Ttie  company  had  un 
tgml  in  Luulon,  who  kept  a  n><piit«r  of  all  the  Eng- 
un  »harpholderB,  and  who  was  authorized  to  repst^r 
tTAi,* of  sharcH  duly  sigii'  li  liy  tin'  jirj-sident  of 
tiuoumpaay  in  Aiuerica.    iiu  wtis  also  authorized  to 
I   mairBOtU*  on  shares  from  the  English  sharoholdeni, 
ad  to  nnit  the  moiiey  to  America.    His  office  in 
London  bed  theniinin  of  tho  company  painto<l  up  on  th« 
'•'  r.     also  thf  nuiih  s  of  si'vcml  other  wimpanios.  Ho 
wsuwi  circulars  ami  n(»tict.'r*  from  his  ofHoe  stat- 
is;  that  it  waa  tho  London  uttico  of  tho  company. 
^oauot  the  offioe  furniture  belonged  to  the  company, 
lad  00  one  oBciion  the  sgenthad  need  mooev  bolong- 
ni^  to  the  oompaiij  in  a  ttammtinm  on  tiie  Stock 
fa  change. 

Thi!  notion  was  brought  by  a  shareholder  in  the 
eoiupaay  asking  for  an  injunction  to  restrain  the  com- 
fuj  from  oarrying  into  effect  a  resolution  for  the 
wwilnMtkin  of  Hho  eootpaay  and  for  other  pnrpoeea. 
Thewiit  wat  aMvad  on  the  Iiondoii  agent  <rf  the  com* 
ptDj  at  hm  offloe  in  London. 

J'urlhy,  Q.C,  and  <~'nr't<>n,  for  the  iiKition,  cont<'nded 
that  the  company  carried  on  no  part  of  its  buioness 
)i-re.  and,  UMNfbn,  oould  not  be  sued  in  this 

ti.antry. 

Tber  cited  iVewiy  t.  Fan  Opptn  and  0/4^9  PaUut 

F^rrurm^  MauufnrtnriiKj  Co..  20  W.  II.  3.S3,  L.  K.  7 
U-  }{.  293;  Markirrth  v.  ViUisymn  mid  Soiith-W<  di  ru 
lUP.^nu,  r,,.,  21  W.  R.  3.J9,  L.  R.  M  Ex.  119;  XntUr 
V.  Mr'snij-  n't  •  Muritiiiit*  ill  I-'niiiri-,  .'»  !  L.  J.  Q.  B.  527, 
31  W.  K.  hifr.  l.>0;  Jl,i'j,/iu  v.  ('<>t,i()t:ir  ^KaenmjtUtdr 
/Wo,  37  W.  R,  703,  23  Q.  15.  D  -m. 

fftuKnff*,  and  Swin/en  Etuiy^  eontrd,  said  that 

Ihs  eompany  did  carry  on  hnsinese  in  London,  as 

itwiNproTed  iiicvid^'ncf  that  rooms  rnul  l  1m  ''tig^jigecl 
•t  the  hotel  in  Tpntn'sscc  on  u])plication  being  made 
*t  the  London  otticc  •  >f  the  company.  They  submitted 
that  the  writ  waa  duly  aenred  on  the  company,  and 
cnriit  not  to  be  aet  aside. 

Hiey  rpf»'m*d  to  Xemhi/  v.  I  on  Oppnt  and  Rnuell 
r.  Camjbt/ort,  37  W,  R.  701,  23  Q.  B.  D.  52«. 

SnULlxo,  J.,  said  there  was  no  statutory  provision 
ifcctaji^  .H<'i-viii-  on  such  ii  tompany.  [n<-  sfut>'(]  tlie 
nature  of  tho  action,  and  continued  : — ]  'I  he  4ueslioii 
kMe  arisee  whether  the  rules  of  court  with  re8{>e(  t  to 
Mrrioe  have  been  complied  with.  Do  the  mlea  anply 
to  mbb  %  oompany  as  this?  They  do  extend  to 
ff.rngn  corporations,  and  the  lateet  case  on  the  sub- 
y<t  u  Ifagi/in  V.  Com}tti>ir  iC  Hfomjilr  ile  I'ltri*.  [Flis 
lonUhip  refprrtnl  U)  the  judgment  of  Cotton,  L.J., 
and  the  rule  as  laid  down  by  him,  and  continued  : — ] 
Ott  result  of  that  passage  is  that  if  a  foreign 
Mnxaution  seta  up  here,  and  is  resident  here, 
■n  carrying  on  business,  it  is  within  the  juris- 
^:  tion  of  this  court.  Is  it  establishi-tl  in  this 
iji^  that  tho  company  carries  on  a  principal  part 
"f  its  business  in  London  'f  What  is  its  business  ? 
It  is  mainly  to  cany  <m  the  business  of  a  hotel  in 
Tt-onsasee.  It  nndoobtedlj  has  an  agent  here,  a  Mr. 
Charli  s  irollaiid.  His  office  is  used  hi  an  agency, 
•ad  the  luiiue  of  the  coriiiiMiiy  is  up.  Some  of  the 
jffio  furniture  1m1(,ii;;!<  to  the  company,  but  that  is 
Bot  enough  ;  it  must  carry  on  bmiineas  here.  It  has 
IsBt  money  on  the  Stock  Exchange,  but  that  is  not 
^■t  of  the  nrincipal  business  of  the  company.  It  is 
nrani  by  Holland  that  it  was  only  one  transaction 
Mnisd  on  from  fuftiu||)it  to  fwrtHighti    It  only 


proves  that  the  oonqmiy  did  at  one  time  possess  pro- 
perty in  this  oonntrr.    It  is  said  you  conld  obtain 

rooms  in  Toiiikssop  by  applyinjr  in  T>^>ndon,  but  this 
allef^atiuu  br<>aks  down.  This  is  a  case  of  a  company 
having  its  capital  divided  in  shares  -a  number  of  tho 
shareholders  are  resident  in  England,  and  there  arc 
kept  in  London  certain  boohs  under  the  control  of 
Holland,  containing  a  list  of  the  shareholders,  &c. 
Holland's  powers  are  limited,  as  I  have  stated.  That  is 
not  carrying  on  a  busitic-s  within  tlie  meuniii;;  of  tin- 
rule  as  laid  down  by  Cotton,  L.J.  Therefore  the 
motion  must  suooeed,  and  the  ssrviceof  the  writ  must 

be  diseliargtd, 

•Solicitors  for  the  motion,  Paine,  Son,  d-  VvUock. 
SoUdtor  for  th«  plsintifi;  AtUkw  Hwrrh. 


Prob.  Div.  and  Adm.  Div.  j  ^ 
Admiralty.  )  ^ 

"TiiK  WiLHEUi  Tell,"  (<(.) 

Shipping — Salntfft  ~Aftjy>rtioiiiiirit(—.\iir>t  iii>iit  to  jnir- 
tiripate  il*  tuliti'jr  ri  mnut  riitinu  in  jtn'jmrtioni^  }>rr- 
viuiuly  ddermiurd — Merchuat HUpptttg  Ad,  is,i4  (17 
ifr  18  Viet.  e.  104).  t.  ISi— JTsreAant  Shipinn-j  Act, 
1862  (23  ^  26  Ktof.  c  63),  «.  18. 

fii  II  rum  of  a}>i>i>rtinitini  lit  </  utili-fv/r  it  apj^arrd  fhoi 
it  had  btcn  ftipHlittnl  hi/  th'  urli'U-i  that  the  milrori,  the 
OWHen,  mit>lir,  and  cTfw  of  u  steuin  trairlf-r,  nhnnlil  ynir- 
ticipat€  in  all  luuu  awarded /or  mlruije  in  jjrojMirfiou  to 
a  }»  rrrHtaije  Set  /i»ih  therein,  and  that,  a<cording  to  this 
proportion,  the  rnfuter  of  the  trawler  xoould  hr  entillai  to 
ten  }n-r  rent,  of  nil  mhttffr  mmrdM,  her  uinie  In  »even  per 
rent.,  and  hrr  IfMitiiini 1 1>  ii<  1hii>  /-c  I'l.f.  ij  fli-  mtne. 

//fltl,  thftt  thi  stifildiidi.ii  Hii  <  iiili'ilii  d  ill  f'le  iirtiffes 
HfiM  not  iu'i/niliilile,  and  that  the  ruuit  iroiild  apimrfiun 
share*  of  the  tali  uge  to  the  s^plieant$,  the  tmuter,  mute, 
and  boatauntH  of  the  Irawfer,  tn  aeeordanee  wi(&  «wc& 

MtijnilutioH* 

Motion. 

This  was  s  motion  by        master,  mate,  and 

boatswain  of  the  steam  trawler  frrniraddt/,  for 
the  apportionment  to  such  master,  mate,  and 
boatswain  of  their  resim^tive  shares  of  a  salvage 
awwrd  of  £1,000  theretofore  awarded  by  the  court  to 
the  owners,  master,  and  crew  of  The  /rrun'uddi/  for 
salvage  services  rendered  to  the  barque  ll'ilhelm  Tell 
in  the  North  Sea  from  the  12th  to  tho  16th  of  Deosm- 
ber  last. 

./.  P.  Aepinailt  for  the  master,  mate,  and  boat- 
swain. 

BiOler  A^naOt  for  the  ownstt  of  Tk9  Irtwmddy, 

The  facts  and  aigunenls  an  sniBoiently  stated  in 
the  judgment. 

Cnr.  adv.  wU. 

BabITES,  J, — In  this  case  the  master,  mate,  and 
boatswain  of  The  IrrmcatUly  ask  to  have  the  sum  of 
£1,000,  less  unrecovered  costs,  apportioned  between 
them  and  the  other  parties  interested,  and  for  an 
order  that  the  applicants  am  not  bound  by  tho  artacles 
iA  'I'hi  /n-'i".i.!d./  to  receive  only  'lie  |iro|>ortion.s  of 
sulvago  set  out  therein  against  tluir  respective  names. 

Thw  sum  of  £1,000  Iws  bci  ii  awanlud  to  the 
owners,  master,  and  crew  of  the  steam  trawler 
Irratvaddy  in  a  suit  brought  by  them  against  the 
sailing  vessel  Willnhn  Tell  for  salvage  servicjss 
ren<lere<i  in  the  North  Sea  to  the  latter  vessel  in 


(a.)  Reported  by  C.  F.  jKSUtETT,  E«i.,  Barrister- at- 

Lur* 
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December.  18!>1,  whereby  Thr  WiJlulm  Ttll  was,  witli 
othfr  ftssistdiiLe,  takt-Ji  into  tlie  TIuiiibiT. 

In  rendering  these  scrvicos  the  muster  and  boiit- 
Hwuin  nf  The  Irratvaddy  wei  c  both  injured  wliilo  on 
boiird  their  own  Tentt.  The  maeter  received  ea 
injury  to  one  of  his  fingen,  in  coiueqnenoe  of  which 
he  W11.S  ill  for  a  month,  and  dnrinix  that  tinM  ho 
i  m'ived  no  pay,  but  incurred  no  im  ilical  expenses. 
The  boatswain  had  his  li  ft  h  f?  broken,  and  in  (con- 
sequence wa«  laid  up  fur  thirtot-n  weeks.  Durine 
tbu  time  h(!  receivtHl  no  wages,  but,  aa  he  was  treated 
in  the  Hull  Iniinuaiy,  he  also  incurred  no  medical 
expenses.  When  he  recovered  he  was  taken  on  by 
the  owners  of  7';V  /r.  inr,,. u 'l-'clj  Imiid.  These 
particulars  were  furnished  to  me  after  the  hearing  of 
the  case. 

The  Irrawaddy  was  for  lome  time  under  repair 
owing  to  the  damage  received  by  her  in  rendenng 

the  said  sorvices.  Admissions  were  put  in  before  me 
from  which  it  appeared  that  Jit  the  time  afon  SJiid  t}ie 
master,  unit*',  and  boatswain  were  re«peetively  nerving 
under  articles  of  agreement,  of  which  the  following 
is  an  extract:  "And  it  is  also  agreed  Aat  every 
mcml)er  of  the  crew,  including  apprentioee,  shall  be 
regarded  ss  entitled  to  participate  in  any  sum  or 
sums  t>{  money  received  for  any  salvage  servicea  per- 
foniied  for  any  sliip  in  distress  or  otherwise  in  the 
|)ro|>ortion  set  forth  opposite  to  their  respective  names 
m  this  agreement."  Then  follows  a  memorandum, 
item  which  it  appears  that  the  captain  (Minns)  was 
engaged  on  the  Tth  of  December,  1891,  at  a  rate  of 
wages  which  was  Iwised  on  a  sham  of  the  fisliing 
jirotits  f)f  one  anil  three-eighths  ]>er  niit..  and  a 
share  of  salvage  of  ten  per  cent.  Tho  mute,  engaged 
at  the  same  tmM,  was  to  have  one  per  cent,  of  the 
]>rofits  and  seven  per  cent,  of  salvage.  The  boatswain, 
engaged  on  the  4th  of  Novemher,  1891,  was  to  have 
'-"J>.  a  week  and  three  per  cent,  of  s,ilvage. 

It  wiis  contended  by  Mr.  Asjjiiiall,  for  the  appli- 
cants, that  this  agreement  was  not  binding  on  them, 
and  that  they  were  entitled  to  have  such  an  appor- 
tiooment  as  the  oomrt  might  deem  jvst  under  the 
circnmstanoes,  without  regard  to  the  agreement.  He 
relied  on  section  182  of  the  Merchant  Shipping  Act  of 
\Sol  and  the  following  cases — namely,  Tnn  h'nchiiu- 
trese,  Lush.  9.1.  8  W.  R.  Adm.  Dig.  2:1;  The  I'rid,  o/ 
Oamda,  IJr.  &  L.  20S,  12  W.  K.  Adm.  Dig.  M  ;  The 
Lmita,  2  Wm.  Bob.  22 ;  Tht  Gangu,  JL  B.  2  A.  &  £. 
370, 18  W.  R.  Adm.  Dig.  22 ;  and  TXe  Sotario,  2  P.  D. 
41,  25  W.  R.  Dig.  270. 

Mr.  Butler  Aspitmll,  for  the  owners,  contended,  on 
tlie  other  hand,  that  the  agreetuent  was  binding  upon 
the  imrties,  on  the  grounds,  first,  that  the  18th 
section  of  the  Merchant  Shipping  Aot  Amendment 
Act  of  lttU2  applied  to  this  chm;  and,  ssoondly,  that 
the  182iid  section  of  the  Act  of  1854  did  not  pievent 

the  parties  from  entering  into  an  rquitable  agreement 
for  the  apportionment  of  sjilvage,  and  that  tlio  agree- 
ment in  the  present  case  was  e<juitable. 

Section  182  of  the  Act  of  1854  provides,  inter  alia, 
(liat  "  every  stipulation  by  which  any  seaman  con- 
sents to  abandon  .  .  .  any  right  which  he  may 
have  or  obtain  in  the  nature  of  salvaee  shall  be  wholly 
inojierative,"  and  the  ISth  section  of  the  Act  of  18t)'2 
declares  that  the  said  182nd  section  is  "  not  to  apply 
to  the  case  of  any  stipulation  made  by  the  seamen 
belonging  to  any  ship  wliioh,  according  to  the  terms 
of  the  said  agreement,  is  to  be  eiujiloycd  on  salvage 
•srvioss,  with  respect  to  the  rcmunenition  to  bo  paid 
to  them  for  salvage  services  to  bo  rentieml  by  siiuh 
Sh^to  any  other  ship  or  ships." 

Ido  not  think  the  point  was  referred  to  in  argu- 
ment ;  hot  it  is  to  be  noticed  that  thobe  sections  apply 
only  to  seamen,  and  not  to  masters,  for  the  term 
"seamen"  does  not  indude  masters;  see  the  inter- 


pretation clauses  (section  2)  of  the  .4ct  of  lSo4. 
Tliey  do  not,  therefore.  a])iii'Mr  to  utTeet  the  master  in 
the  present  case.  As  to  the  jwint  raised  on  the  18th 
section,  I  am  of  opinion  that  The  /miiw/'/y  was  not 
a  ship  which,  according  to  the  terms  of  theagise- 
ment,  wa«  to  he  em]iloyed  on  salvage  service  intbin 
tlie  iiiemiiiig  of  tlmt  set-tion.  .She  was,  in  fart,  tn  Yie 
einjjh)y<'d,  according  to  the  t^'rms  of  the  agreement, 
in  tmwling  in  the  North  Sea,  and  the  clause  as  to 
salvage  was  only  inserted  in  order  to  deal  with  the 
case  of  on  apportionment  of  attf  salvage  whidk  At 
might  have  the  good  fortune  to  earn. 

The  contentions  on  the  part  of  the  applicants  give 
rise  to  more  difHcuIty  ;  but  in  my  opinion  th"  result 
of  the  cases  above  referred  to,  and  also  the  casf«  of 
T/u-  Afrika,  b  P.  D.  192,  2s  W.  R.  Dig.  212.  and  of 
The  BeulaK  2  Notes  of  Oases.  61,  is  to  show  that  the 
182nd  section  of  the  Aot  of  1854  does  not  prenst 
seamen  from  entering  info  an  eqnitaVde  agreement  for 
the  apportioinnent  of  salvagr.  tliongh  it  prohibits 
stipulations  by  whirh  they  ubaiidon  their  rights  to 
salvage,  and  that  the  oourt  will  uphold  an  acree* 
ment  with  seamen  for  the  apportionment  of  sausgs 
if  it  is  not  inequitable. 

In  T***  Lonim  Dr.  Lushington  readjusted  the  agreed 
a]i]i<irtiimni<'nt  apj)an>ntly  on  the  ground  that  it  fr.ivo 
the  owuei-a  more  than  the  court  ever,  at  that  time, 
decreed  to  theui,  and  it  would  seem  as  if  he  must 
have  considered  that  the  scale  of  apportaomncnt 
agreed  to  was  ineiitdtable. 

In  Thf  Enrhnntrrux,  the  same  leni-ne<l  judge  stated 
that  hf  would  decree  an  equitublo  ajijiortionment 
unles.s  bancd  by  .'in  equitable  agreenifiit  u:i  *-'iiiit- 
ahle  tcnd<  r;  and  he  said  that  "  locjil  an<l  customary 
agreements,  if  equitable,  sucli  as  that,  where  there  is 
a  lifeboat  company,  those  who  stay  shall  he  xewaided 
as  those  who  go,  the  coort  will  fsvonrah9y  oonsidcr." 

77,'  l'ri<l'  uf  r„„ada,  Br.  &  Lush.  21IS,  more  fuUv 
reportcrl  1  Mar.  L.  C.  40G.  was  only  a  ens*-  in  which 
the  owners  failed  to  bring  the  case  witl)iii  tlic  1Mb 
section  of  the  Act  of  18ti2;  but  Dr.  Lushington, 
according  to  the  rqiort  in  the  Maritinio  Law  WMl, 
stated  that,  oven  before  the  Act  of  1854,  do  seasMB 
could  enter  into  a  sti[>ulntion  of  an  equitable  nature. 

lu  7'/,'  ii<itt;/fii  Sir  UolM-rt  Phillimoiv  hi M  tlr.it  Jin 
agr*>ement  in  that  case  to  pay  certjiin  wages,  ami  a 
fixed  rate  of  poundage  on  the  towage  and  salvage 
money  earned  by  a  tug,  was  not  inequitable,  althooipi 
the  sum  allowed  to  the  plaintilf,  a  temporary  master, 
would  be  very  inadequate  rennineration  according  to 
the  general  principles  upon  which  salvage  is  dis- 
tributed. 

In  77«  A/n'hi  Sir  Kobett  Phillimore  ailtpts 
the  language  in  T/ir  h'.iirlinidrf»»  which  I  hiive 
quoted  above.  Ho  says,  d  P.  D.,  at  p.  IM,  *'  On  tbia 
point  I  think  it  neoeisary  to  refer  to  the  law  Isid 
clown  in  The.  Eurhantr-iK,  and  I  take  the  law  as  1  liil 
down  in  that  c»ise  to  be  perfwtly  clear.  In  that  e 
Dr.  Lushington  said,  '  I  conceive  a  duty  is  l.t  n  l  y 
imposed  upon  me  to  decn.>e,  upon  application  made, 
what,  in  my  judgment,  is  an  equitabw  apportionnMnt 
of  salvage,  unless  I  am  barred  by  one  or  two  draiun- 
stanccs,  either  an  equitable  agreement  between  the 
parties,  or  an  equitable  tender.'  " 

In  The  Bfulah  Dr.  Lushington  said  that  he  would 
rnaika  an  exception  to  any  arrangement  made  with 
fHwmwi  where  there  had  been  any  extraotdinaiy  per- 
sonal risk  and  labour  to  tiie  seamen.  If,  however, 

an  equitable  agreement  had  been  entered  into  I  do 
not  myself  understand  on  what  jjrinciple  such  an 
exception  should  be  allowed,  unless,  jn-rhaps,  it  iiiiirlit 
1k'  considered  in  exceptional  cases  that  the  services  of 
the  men  werti  beyond  the  scope  of  what  was  contem- 
plated hy  the  agreemant  at  the  time  it  was  entered 
mto. 
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The  policy  of  the  law  is  to  protect  aemnen  from 
improTidcnt  sminjromonts,  and  to  encourage  their 
nations  to  stive  liii-  an<}  property.    An  n^rwrnont 
which  secures  thos«' objects  appears  to  nio  to  hi-  nn- 
objectioDable.     They  arc   secunKl   in   the  tishing 
tutk  in  the  waj  I  »m  about  to  point  out.   I  should 
tiaem  tbst  no  dMnetion  is  arawn  in  the  cases 
l)(twf*n  iii;istors  and    fU-anion.   though,   (is    T  have 
pointed  out,  sictious        and  IH  do  not  apply  to 
taasten.    In  nil  th<-s<'  cases  th^ro  was  no  npocial 
I  kiKiilftUon  affecting  the  parties  betides  the  Merchant 
'  S^ipmg  Acta:  but  at  zSte  time  of  the  argmnent  of 
thitcssetne  fonu  of  articles  u-^cd  for  Thf  [mtimilifif 
TO  produwHl,  Hud  it  tliiu  ajijM«aretl  that  it  wa.'*  in 
thf  iona  issued  by  tlio  Boiinl   of   Trade  in  pur- 
>ii,inoe  of  the  Merchant  Shipping  (Fifihiiig  Doat^) 
Act,  im  (46  &  4"  Vict.  c.  41).    Section  13  of  that 
Act  pfofidea  that  **th6  skipper  of  every  fishing 
boat  ihain  enter  info  an  ngn^ement  with  every  sea- 
lam  (nut  being  a  boy,  under  such  agreuuicnt  as  is 
by  this  Act  reguinxl)  whom  he  carries  to  sea  from 
any  port  in  the  United  Kingdom  as  one  of  his 
CKW,  ,  «   .   And  every  snob  agreement  siiaU  be  SO 
ftuotA  as  to  admit  of  snpnlations,  to  be  adopted  at 
the  will  of  tli'i  -kipjiiT  laid  sr-aninti  in  ciich  casi\  as  to 
»jt'ance  uini  all^ifun'iit  .d"  waj^cH.  and  may  contain  any 
other  stipulations  which  are  imt  ci.iitraiy  to  law." 

Tkr  Irran'uddi/  was  a  steam  trawler,  to  which  the 
Act  applied,  and  ha-  owners  were  'oompellod  to  use 
Ibis  form  of  articles,  which  had  been  sanctioned  by  the 
Board  of  Trade.  The  artidrs  were  for  trawling  in 
the  Xorth  Sen,  and  contained  as  part  of  thf  Timitr<l 
form  the  clause  abovB  nientioned  as  to  the  a^>poi  tion- 
meot  of  salvage,  and  a  column  for  the  insertion  of  the 
ihste  of  salvage.  For  such  a  vessel  engaged  in  such 
a  trade  under  snob  artides  it  seems  very  reasonable  to 
}.:%ri.'  a  provision  fur  upji  irtinning  salvage  cm  a  fair 
J.tsis,  taking  th<' rough  wit  h  the  smooth.  This  form 
must  now  be  in  use  amongst  a  very  largo  number  of 
veMels,  and  if  a  iair  percentage  of  tlic  salvage  is 
•Hotted  to  each  man  oo  tJie  artides,  the  men  bave  the 
sdvsntega  in  easy  towing  cases,  which  are  not 
hfrequent,  though  their  duties  nmy  bo  m<jro  arduous 
in  rcnderitig  iiion-  difficult  si  i\i 

I  am  informe<l  tliat  tha  pm^ciit  agreement  givos 
the  owners  alxtut  two-thirds,  and  the  msitar  and 
CTpw  one -third,  of  any  salvage  award. 

In  my  opinion  the  agreement  as  to  the  apportion- 
n><mt  i>i  the  salvage  containf*!  in  th(-si-  urtii-lcs  imght 
to  })••  suj(j»(trt»^l,  on  the  grouiul  that  it  is  cutensl  into 
in  the  form  and  majincr  whieli  I  havi?  di'si-rilMsl,  and 
it  M^uitable,  and  that  tho  stipulation  as  to  apportion- 
■CDt  ii  not  oontraiy  to  law.  Moreover,  in  the 
pnsnit  case  I  do  not  think  the  applioants  ran  any 
rr«it«T  risk  than  any  of  the  rest  of  the  crew,  tlior.gh 
♦I '  V  wtTc  more  unf<  irtunat*'  in  the  aetideiits  thej"  met 
»>ta.  The  court  would  hardly  in  such  a  case  as  thisi. 
■ilxTt  from  tlM  agreement,  give  tbe  owners  <it  a 
itramar  randcibig  useful  towing  services  upon  salvage 
tms  IcM  tliaii  two-fliiids  of  tiie  sum  awarded. 

A  fnrther  point  was  mise^l  by  the  owners,  that,  in 
srriving  at  th<*  not  sum  to  l>e  ajipurtiuiied,  they  were 
rtititled    to    dwluct   wrtain   sums,  set  out  in  the 
i^iiiit^ions.  for  repairs,  and,  as  against  the  boatswain, 
yrt&in  f  artiier  sums  for  loss  of  praftts,  time,  Ac.,  bat 
in  my  opinion  the  owners  are  not  entitled  to  make 
those  dedtictionR.   Tho  agreement  is  for  a  certain 
'hare  of  tin-  ^.tlvage.  and  'u\  my  judgiueiit  tlint  ine.ius 
sum  awarded  less,  as  is  agro^Kl,  the  unrecovered 
/Mi  in  otytaintng  the  award. 
The  agVMOMnt  is  binding,  and  the  owners  in  a 
Mrtienlar  oaaa  may  bave  to  near  some  disadvantages, 
;    as  <i.:Tne  members  of  the  crew  do. 
1   therefore  apportion  the   sum  of     1,000,  leas 


(Atplts.)  &  Knight's  Abbtthw.  (Xo.  2).     II.  ok  L. 

the  articles  of  agreement,  and  as  neither  party  has 
succeeded  entirely  in  thetr  contentions,  I  leave  eaob 

party  to  pay  their  own  costs. 

Solioitors  for  tbe  applioants,  Htukai,  Sauiuiera,  Jb 
Stoke$. 

Solicitors  for  the  ownafs  of  Tke  Jrmunddjff 
Ituwdiffes,  Jiawiet  de  Co. 


IQoiise  of  i.otitt. 

From  C.  A.  (England).  May  ,11,  1892. 

TaBBKXACLS  PERMANBHT  BUUJjINU  SOCIKTY  (Apitl' 
lanU)  Ain>  KNiain'g  ABBtTHATIOV,  lie  (  W.  2).  (n.) 

Arhitnitiiin  -Duilding  tocidy — Power  (n  dimt  urhi- 
Iratort  to  tbUe  a  case — Building  Societiet  Act,  1674 
(.17  «  8S  net. «.  42),  36— ilrfrifra<io»  Ad,  1889  (53 

.(•  53  Vkt.  r.  4«l),  *»,  19,  24. 

Sedim  19  of  the  Arbitration  Ad,  1889,  which  pro- 
vide tkat  any  arbitrator  mau,  at  any  stage  of  the 
jirifCirdiiiya  1/i  tht  re/freitce,  ana  ahall,  if  s<>  dirtrtrd  In/ 
thr.  ci/itrt,  tttUe,  in  the.  form  of  a  sju-rial  aii^e  f"r  the 
opiiitun  of  the  court,  any  <jiie*tion  of  law  arininff  in  the. 
count  of  refertHot,  applie*  to  arbitrulioM  wuUr  the 
Bnilding  Soeittiee  Ad,  1874. 

Where  an  order  nisi  has  been  obt-iined  by  a  party  who 
h<u  HO  notice  of  an  <iuHtrd  having  lutn  made,  it  liet  upon 
thim:  trho  CJ'utri<t  it  to  nhoii^  that  tlir  award  fCOS  hk  /ott 
ij-n  nttd  prior  to  the  ftrder  it  iiiy  made. 

Derision  of  the  Court  of  Appeal  (99  IT.  B.  fi07, 
[IS'JI]  2  Q.  n,  Oa)  ajjiniied. 

This  was  an  ai>pcal  from  an  order  of  the  CSourt  of 
Appeal  (Jjord  f^hor,  ILB.,  and  Fr\-  and  Bowen, 
L.JJ.J  roporte<l  :19  W.  E.  307.  [ISlJl  J  2  g.  B.  (j;}. 

A  dispute  having  arisen  between  Knight  and  tht) 
apjM'Hants,  a  Imililiii^  isociety  of  which  lit;  was  a 
'».*emlH*r,  reference  wa.s  made  to  arbitration  under 
s(H:tion  3i  of  the  Building  Societies  Aot,  1874|  as 
direct«Nl  by  th(>  ndes  of  tbe  sooie^. 

During  the  progress  of  the  arbitration  a  request 
was  made  to  the  arltitrators  on  beludf  of  Knight  to 
state  a  special  case  for  the  opinion  of  the  coui-t  upon 
a  question  of  law  arising  in  the  course  of  the  rorar> 
ence.  They  declined,  and  on  tbe  IGth  of  January, 
1891,  an  Older  tiM  was  made  at  chambers  diracting 
them  to  do  so,  unless  cause  was  sliown  to  the  con- 
trary. It  ap2>caied  that  the  arbitrators  nia<ie  and 
sigmsl  their  award  before  either  of  them  ha<i  uotiee 
of  the  order  ni-ti ;  but  there  was  no  evidence  that  this 
had  been  done  before  tbe  making  of  the  order  niii. 

The  order  niti  was  made  abw>lute.  Tbe  Court  of 
Ap{>oal  beld  that  there  was  power  under  section  19  of 
the  Arbitration  Act,  1  SH'J,  to  order  abitrators  ajipifinted 
under  the  Builduig  Societies  Act,  1874,  to  staUs  u 
special  case  as  directed  by  the  order. 

The  building  society  ajipealwl. 

The  sections  of  tbo  Act  and  the  arguments  used 
snlBoieDtly  appear  in  the  jndgnents. 

Cock,  Q.C.  [Maronn  with  him),  for  the  appellant*. 

FiUan  (J.      H'td  with  him),  for  the  respondent. 

Tbe  House  took  time  for  consideration. 

Lord  Haxmhtbt,  L.C. — ^Tbe  first  question  in  this 

c«se  is  whether  the  .IT  &  .'{>*  Viet.  e.  12  is  inconsistent 
with  the  provisions  of  tlie  general  .\rbit ration  Act, 

(a.)  Beported  by  Cuaklks  H.  Qkafiom,  Esq.,  Bar- 
ijafar-at-Lftw. 
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&  .")3  Vict.  c.  40.  The  jiulicy  of  section  11»  of  the 
later  Act  is  very  maiiilest.  Durinf^  the  pr<»gres8  of 
an  arbitration  it  may  be  seeu  tliiit  tht>  iirljitmtor  haa 
nurtaken  Ube  law  and  is  about  to  aot  upon  bis  error, 
and  the  power  of  putting  him  right  need  to  ooneist 
in  the  right  of  either  party  to  revoke  the  submission 
to  arbitration.  That  power  hiis  been  greatly  con- 
trolled liy  It'i^'islation,  ami  now  it  imiy  Ix-  extremely 
diiHcult  for  a  party  to  obtain  an  order  giving  leave  to 
revoke  tinleas  a  case  is  stated. 

Such  a  dwe  actually  occurred  in  your  lordships' 
Tloaffo {K<iat and  Wr#t  fndi'it  Dork  f'lK  v.  Kirk,  12  App. 
(?as.  T'JS,  ;5(>  \V.  K.  DifT.  Tj,  uiid  vinloss  the  parties  hatl 
consented  to  tc^rma  (which  liiiiipily  they  did),  though 
lo;ivo  wooM  have  been  given  by  this  House  to  reToke 
the  submission,  it  is  obvious  that  this  is  a  dwusy  and 
incomplete  remedy.  The  court  ought  to  have  in  its 
own  lumd'i  power  to  comjiel  in  ;i  fit  case  a  reference 
to  Ji  court  of  ciiiiLjietetii  jurisdiction,  so  as  to  jirovent 
a  failure  of  justiee.  'i'his  is  a  j»ower  independent  of 
and  altogether  ditfereut  from  the  right  of  the  t>arties 
under  section  36  of  the  Building  Societies  Act  of 
1874,  which  enacts  that  the  determination  of  the 
arbitrators  or  the  court  shall  be  conclusive.  It  pro- 
vides, also,  tli  it  the  arbitrators  or  rcf^istrnr,  a-^  the 
ease  may  be.  may,  at  the  reque.st  of  either  party, 
(tt^ite  a  case  iw  UM  Opinion  of  the  Sopceoie  Oourt 
of  Judioature  on  any  ouestion  of  law. 

The  later  statute  makes  the  provision  which  T  hare 
first  referred  t«,  apply  to  every  arhitrition  under  any 
Act  i)assed  lajfore  or' af t<'r  the  i^oininencemcnt  of  the 
Act  itat'lf  (1889),  and  only  excepts  from  it.>  ojtoration 
any  Act  inconsistent  with  the  Act  regulating  the 
armtntion,  or  with  any  rules  or  prooednre  autliorized 
or  recognized  by  that  Act. 

If  the  two  provisions  may  stand  together,  I  am 
unable  to  follow  the  arfj^iunonf  that  tlie  one  Act  is  in- 
fonsLsU^nt  with  the  other  ;  and  tiio  whole  argument 
depends  upon  the  word  "inconsistent"  iu  the  later 
Statute.  It  is  obvioos  to  inquire,  where  is  the  incun- 
dstency  if  both  may  stand  together  and  bo^  operate 
without  either  interfering  with  the  other  ? 

The  policy,  object,  and  application  of  the  two  sec- 
tions are  entirely  different.  I  think  in  the  Building 
Societies  Act  the  object  was  to  enable  the  arbittatms, 
on  the  solicitation  of  the  parties,  to  state  a  question 
of  law  which  might  enalde  tliem  to  decide  the  case  in 
its  final  result.  I  think  the  object  of  section  19  of 
the  Arbitnition  Ai  t,  ISSD.  though  in  one  sense  it  nuiy 
be  said  to  have  for  its  object  the  same  result,  was 
rather  to  bold  a  control  over  the  arbitration  while  it 
WBspcooeedingt  by  the  courts,  and  not  to  allow  the 
parties  to  be  concluded  by  the  award  when,  as  it  is 
said,  parties  may  Le  ]ireLlude<l  by  the  arbitrator's  liad 
law  if  once  the  award  is  made,  although  they  miglit 
have  had  a  right  to  repudiate  the  arbitration  if  they 
had  done  so  belOre  the  completion  of  the  award. 

I  am  tiierefore  of  oj^nioo  that  the  first  objection 

here  fails,  and  that  the  Act«,  not  being  inconsi*<trnt 
with  each  other,  may  be  read  togcithor,  and  the  court 
or  a  judge  would  have  jurisdiction  to  interfeic. 

The  8(>cond  objection  turns  upon  a  question  of  fact ; 
and  I  should  agree  that  if  a  eompleto  awnd  bad 
been  made  a  statute  which  gives  the  power  to  a  court 
or  judge  at  any  stage  of  the  proceedings  under  a 
referentM'  would  not  l>e  aiiphcable  where  the  proceed- 
ings had  come  to  an  end  by  a  completed  award. 
Now  I  will  assume  that  in  this  case  the  award  was 
veiy  nsaify  completed,  but  I  am  eaually  satisfied  that 
it  was  not  oompleted  kdA  pubUshea  as  the  award,  but 
was  in  proi  eiis  of  being  completed.  I  will  a.ssume 
that  tlie  arljitrntors  had  no  notice  of  the  nde  vixi. 
But  the  aflidiivit  wliich  stated  the  fact  that  they  had 
no  notice  of  the  rule  tmi  is  studiously  reticent  about 
wbttOt  in  fMt,  what  is  nlied  on  as  tiie  completion 


of  the  award  was  i  ffected  :  and  I  infer  as  a  fact  tli  i'. 
the  rule  uini  v,'as  obt^iined,  whether  the  arbitrators 
bad  notice  of  it  or  not,  before  th«  awud  WBS  ligDSd, 
ev«n  if  that  would  be  completion. 

I  tUak,  thenfam.  Iliat  this  a^eal  should  befii. 
missed,  withoosts. 

Lord  Watsox. — .Section  19  of  the  Arbitration  Act, 
IH89,  enacts  that  any  arbitrator  may,  at  any  stage  of 
the  proceedings  in  the  reference,  and  shall,  if  »> 
directed  by  the  court,  state  in  the  form  of  a  special 
case  for  the  opinion  of  tiie  court  any  question  of  law 
arising  in  the  course  of  the  roferenee.  The  jtroyiiiriy,* 
of  the  Act  are,  by  section  24,  made  applicable  to  0T>  ^^- 
arbttntkm  undor  any  ])r  evious  or  subsequent  statute, 
'*  except  in  so  Isr  as  this  Act  is  inotmsistent  with  the 
Aot  regelating  tiie  reference,  or  with  any  rules  or 
procedure  authorized  or  reoogni/r<l  by  that  .\ct." 

The  appellants  concede  that,  had  it  not  tieen  for  the 
e.xi  ei>tion  in  section  21,  the  provisions  of  section  19 
would  have  applied  to  arbitrations  under  the  Build* 
ing  Sooietias  Just  of  1874.  They  maintain  that  the«e 
provisions  are  inapplicable,  in  respect  of  their  hosg 
inconsistent  with  a  proviso  in  section  36  of  the 
Buildhig  Societies  Act,  1874,  to  the  eir.'.  t  that  (be 
statutory  arbitnitors  "may,  at  the  request  of  eithi^r 
party,  state  a  case  for  the  opinion  Of  the  Supreme 
Court  of  Judicature  vpaa  any  qnesttoo  of  law,  sod 
tiiat  the  oourt  had,  therefore,  no  jutisdietion  to  mske 
the  order  appealed  from. 

If  the  provisions  of  section  19  had  hi^'u  inserts] 
verbatim  in  section  .30  of  the  Building  Societies  \ci 

they  would  not  have  rraMsaled  the  discretioa  of  th*' 
arbiters  to  state,  or  remse  to  state,  a  oaae  on  tlu 

request  of  a  party  to  the  refsNooe.    They  would 

simply  have  conferred  upon  the  arbitrators  the  sd£* 
tional  jirivilege  to  st.ate  .i  c.ise  j^r^j't  iu  utotti,  and  ujK;"n 
the  parties  the  additional  right  to  obtain  an  order 
from  the  court.  The  appellants  were  aooordingly 
constrained  to  axgne  Chat,  whenefer  the  provisieMof 
the  Arbitration  Act  are  found  to  add  to  the  enact- 
nients  of  any  other  statute  regulating  arbitrations, 
they  are,  in  the  8en.se  of  the  exception,  inconsistent 
witii  it.  To  ^lold  that  the  Legislature  intended  to 
attach  that  meaning  to  tlie  word  "  inoonststeot" 
would  be  to  defeat  me  objeet  of  the  leading  easd* 
metit  in  section  24.  In  my  opinion  the  object  of  the 
Legislature  was  to  add  to  the  reme<lies  open  to  the 
parties  under  a  statutory  arbitration ;  and  the  «c>Ie 
purpose  of  the  excei)tion  was  to  prevent  the  applica- 
tion of  the  powers  conferred  upon  the  court  by  the 
Act  of  1889  to  arbitrations  under  any  statnte  whose 
provisions,  dther  expressly  or  by  reasonable  implic»- 
tion,  I 'X(  linled  the  ex<  rcisc  of  such  powers. 

A  st^cond  point  was  raisinl  by  the  appellants  which 
is  not  notictnl  by  any  of  the  lejiniea  judges  of  the 
Appeal  Court.  Section  18  only  authorizes  the  inter- 
▼emion  of  the  court  daring  the  dependence  of  tte 
reference,  and  does  not  warrant  an  order  being  nude 
upon  an  arbitrator  to  state  a  case  after  his  awani  has 
been  duly  completeil  ;  and  it  wius  argued  that  in  this 
case  there  wr^s  a  defect  of  jurisdiction,  inasmuch  as 
the  award  of  the  arbstrators  had  been  adjusted  and 
sinied  by  them  before  an  order  ni$i  was  obtained. 

if  there  had  been  any  evidence  to  show,  or  if  thwe 
had  been  a  suggestion  in  the  pleadings,  that  an 
award  was  published  on  the  same  tlay  lis  the  order, 
but  before  tne  latter  was  applied  for,  I  sliould  not.  a^ 
at  prasent  advised,  have  beoi  prefaced  to  hold  that 
this  ease  was  governed  by  tiie  decirion  of  the  Court 
of  Excheouer  m  irrf;/7,7  v.  .Vf/N-,  7  W.  R.  lf>s.  4  H.  A 
N.  488.  There  the  court  had  undoubted  jurisdiction, 
and  was,  moreover,  seised  of  tlie  case  at  the  time  when, 
fidione  j'urit,  its  order  was  held  to  have  been  made. 
Hdw  Ilia  €0«trt  Iwd  no  pcoosM  before  it  vitil  Che  iBitid 
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«jvww^plied  for;  and  it  had  no  jurisdiction  to 
iml  the  order  if,  at  the  time  of  the  application 
Mn  was  a  oomplfted  award. 

I  am  satisiioa,  however,  that  no  foundation  bus 
leen  laid  in  fact  for  the  argument  which  was 
•ddzMwd  to  v»;  ud  that  oironiiutaiioe  probably 
•noaii  for  tiie  ahMnee  of  any  oonunent  upon  it  by 
the  Court  of  Apptvil.  There  is  an  affidavit  to  tho 
eScct  that  the  arbitriitors'  awiirtl  was  drawn  uj)  and 
si^ued  by  them  b«'fori'  they  hml  notii-e  of  the  order  of 
amri.  That  statement,  which  waa  the  sole  basis  of 
fle  argument,  plainly  implies  that  the  award  was  not 
conpletod  before  the  order  wai  madeu  Mid  that  he^ 
WW  nilBeiflnt  to  give  the  ooart  jnmdiefioin.  The 

sijlifinii  of  thi"^  iw  irl,  ln  tweon  tho  issuing  of  the 
iiviiT  uiid  its  iiit limit K 111  to  the  arbitratom,  cannot 
dtpnre  the  parties  ot  tlnir  statotocy  nmedy,  OT  onit 
tbe  jurisdiction  of  the  court. 

I  am,  therefore,  of  opinion  that  the  judgment 
tppeded  from  ought  to  be  affirmart,  with  ooiU. 

L^ird  Hkks(  iiKLL. — Tho  question  involved  in  tliis 
spp«»;  is  wli.  ther  the  litth  section  of  the  Arliitration 
Act,  ;ipplies  to  Hfbitnitions  under  tho  Building 
^odetiee  Act,  1874.  That  aeotion  provides  that "  any 
ivfane,  eiliitntor,  or  ampire  may  at  any  stage  of  the 
HMaedh^p  under  a  reference,  and  >haU  if  so  directed 
V  ^  OOBit  or  a  judge,  state  in  the  form  of  a  special 
case  for  the  ojiiiiion  of  tlie  cmu  t  itny  qiieslion  of  law 
»rising  in  the  course  of  the  refi-renee."  Section  -4  of 
the  uiue  Act  provides  as  follows:  "This  Act  shall 
amily  to  every  arbitration  under  any  Act  paaaed 
Mfore  or  after  the  oommeDoement  of  tUe  Aet  ae  if 
Um  aihitration  were  pursuant  to  a  submission,  except 
in  w>  far  as  this  Act  is  inoonsist^'ni  with  the  Act 
rf^ating  the  ftrbifration  or  witli  any  rules  or  pro- 
adare  authorizi'd  or  recognized  by  that  Act." 

It  is  Miid  on  behalf  of  tbe  appellants  tiiat  section 
19  of  tbe  Arbitmtton  Act  i«  inooaMitent  with  the 
Building  Bodetira  Act.  1874,  and  therefore  does  not 
aj'ply  to  arbitrations  under  if.  The  material  section 
of  the  latter  Aft  is  the  :j(;th,  which  jirovides  that 
"  ?vfry  determination  by  arbitration  .  .  .  under 
the  Act  of  a  dispute  Hhall  be  binding  and  conclusive 
wall  parties,  and  shall  be  final,  to  all  intents  and 
pupoMs,  and  shall  not  be  subject  to  appeal  and  shall 
iwt  oe  removed  or  remorabTe  into  any  court  of  law, 
w  restrained  or  rcstminable  by  the  injunction  of  any 
court  of  equity,  providwl  always  that  the  arbitrators 
.  .  .  may,  at  the  request  of  either  party,  stato  a 
cue  for  the  opinion  of  the  Supreme  Court  of  Jttdica- 
tare  on  any  qneetion  of  law." 

The  argument  of  the  appellants  is,  that  this  section 
verts  in  the  arbitrators  the  discretion  wliether  a  case 
thall  h  -t;it.-  !  nr  n.^t.  and  that  the  later  Act.  which 
empowers  the  court  to  onlcr  the  arbitrators  to  state 
a  case,  is  therefore  inconsistent  wi'h  it.  I  cannot 
accede  to  this  view.  No  doubt  the  Building  Sodeties 
Act  empowers  the  arbitrators  to  state  a  case,  and 
leaves  it  to  them  to  determine  whether  they  will 
nerdse  this  power  or  not ;  thr  ]nlrt'u^<^  cannot  compel 
them  to  do  so.  Tlie  Arbitration  Act,  wliich  confers 
opon  tbe  court  the  power  to  order  a  case  to  be  stated, 
n  itajfiliot,  add*,  no  doubt,  to  the  provisions  which 
are  to  govern  an  arbitration  nnder  the  Building 
Boaelies  Act,  but  it  is  dear  tiiat  the  fact  that  the 
prr.rision  is  an  additional  one  does  not  of  itself  show 
that  there  is  any  inconsistency  in  the  two  Acts,  for,  if 
•o.  the  24th  section  would  never  have  any  operation. 
1  think  tbe  test  is,  whether  you  can  read  the  pro- 
viaons  of  the  later  Act  into  the  eariier  withoot  any 
yiliot  betwom  the  two.  This  you  can  clearly  do  as 
i^RHdi  fbo  enactment  under  oonsideratioo.  For 
these  reaaoHloonear  in  Ilia  jadgnent  of  the  oomt 
below. 


A  farther  point  was  aigued  at  the  bar  which  is  not 
notioed  in  tne  judgments  delivered  in  tho  Court  of 

Appeal.  It  was  said  that,  even  if  tho  Arbitration 
Act  applied,  the  respondent  had  come  to  the  court 
too  late,  inasmuch  as  the  arViitrators  made  their 
award  on  tbe  16th  of  January,  1891,  and  it  was  only 
on  that  day  that  tiw  order  hm*  was  made,  caUing 
upon  the  arbitrators  to  show  cause  why  they  should 
not  be  required  to  state  a  case  for  the  opinion  of  the 
court.  The  learned  counsel  for  tho  appellants  con- 
tended that  it  was  for  the  respondent  to  show,  in 
order  to  support  tbe  order,  that  it  was  obt:tii  .  d 
before  the  arbitrators  had  made  their  award,  and 
were  thus /uficfi  ofUio.  It  is  nnneceesary  to  deter- 
mine whether  the  rule  that  a  judicial  act  must  bo 
regardesi  a.s  datint;  from  the  first  moment  of  the  day 
on  which  it  is  d  ne  would  apjily  to  hu<'1i  an  order  as 
that  under  consideration,  or  whether  it  would  be 
sufficient  cause  for  not  making  the  order  absolute  if  it 
wwe  shown  that  the  award,  though  beating  the 
same  date,  was  in  fact  rigned  before  the  order  nisi 
WHS  made.  I  can  i^ntertain  no  doubt  that,  where  an 
order  /oi/  has  been  obtaine<l  by  a  party  wlio  has  no 
notice  of  an  award  having  been  maae,  it  is  for  tliose 
who  contest  it  to  show  that  tbe  award  was  executed 
prior  to  the  order  being  made.  This  is  not  shown  in 
the  present  case.  The  affidavit  of  the  arbitrators 
states  only  that  their  award  was  made  and  signed 
before  either  of  them  "  had  notice  of  tlic  order 

For  these  reasons  I  think  the  judgment  appealed 
from  should  be  affirmed. 

Lord  Morris. — I  oonoor  in  the  jvdgnMnt  whibh 
has  been  moved. 

Lord  Field. — I  also  am  of  opinion  that  this  appeal 
should  b+' dismissed.  There  are  two  questions  t'>  be 
considered.  Tliu  first  one  is  of  general  importance, 
namely,  whether  or  not  section  lit  of  the  Arbitnition 
Act  of  1889,  by  which  the  court  can  onfer  an  arbitra- 
tor to  state  a  case  ratsmg  any  question  of  law.  it 
inconsistent  with  the  arbitration  provisions  of  the 
Building  Societies  A(;t  of  ls74  (:i7  ^  ."JS  Vict.  c.  42). 
The  second  questiMii  is  wln  lh.  r  in  the  jm-Hcnt  c>ise 
the  onler  to  state  a  case  was  mode  whilst  the  pro- 
ceedings under  the  reference  were  pending. 

With  regtu-d  to  the  first  point  I  ean  see  no  reason 
whatever  wby  the  snaetmettts  should  not  very  pro- 
perly stand  together.  The  Building  Societies  Act 
eontemplat«s,  no  doubt,  as  the  learned  judges  of  the 
Divisional  Court,  thought,  a  speedy  and  compara- 
tively inexpensive  remedy.  It  gives  that  remedy  by 
arbiteation,  tbe  judges  being  selected  by  tbe  litigating 
parties  themselves.  Those  arbitrators  might  be  lay- 
men, as  in  the  present  case  they  were,  or  they  might 
he  i[uali(i<  il  ;ind  trained  lawyers.  P)iit  thi  n  the  statute 
only  gives  the  arbitrators  j  ower  to  stat>«  a  case  in 
their  discmtion  at  the  r>  jiK  st  uf  >  ither  party. 

Now,  in  the  presmt  instance  tbe  artdtratorB  seetn 
to  have  come  to  tbe  conclusion,  I  wfll  not  say  very 
rapidly,  but  very  decidedly,  that  the  view  which  they 
took  was  the  only  possible  view  that  c  juld  be  talo  n  ; 
and  certainly  this  case,  as  it  st-ems  to  nie,  is  an 
illustration,  and  a  very  convenient  one,  of  the  benetit 
which  will  arise  from  consolidating  and  construing 
the  two  Aots  together.  Under  the  BuUdtng  Soc^etiee 
Act  the  matter  was,  in  the  discretion  of  toe  ariri'ra- 
tors,  at  the  request  of  either  party;  but  then  there 
came  this  .\ct,  a  peneral  Act,  which  adds  an  element 
to  it  enablinjr  i  irher  of  the  parties  who  wishes  to 
have  the  point  authoritatively  determined  to  compel 
the  ailjitaators,  whether  they  will  or  no,  to  state  a 
case. 

Now,  it  was  thought  by  tho  learned  judges  in  the 
Divisional  Court  that  by  implication  that  jirovision 
was  excluded,  because  it  was  said  that  tbe  Building 
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Societies  Act,  being  an  Act  eminently  for  the  discus-  I 
sion  of  questions  without  delay  and  without  ex]x^nse, 
it  WM  entirely  contrary  to  the  seaw  and  principlofl  of 
fhat  Act  to  import  the  power  to  state  a  oasu  when 
that  Act  itself  had  laid  down  the  only  limits 
within  which  n  case  was  to  be  statrnl.  But  it 
must  be  reci  >n('(;t<Hl  fhiit  it  may  be  inv  lK3ttor 
and  must  be  generally  far  bettor,  in  a  case  where  the 
rights  of  the  parties  depend  upon  a  question  of  pure 
law,  the  ooDStnictioa  of  statutes  or  autboritiM,  to 
have  a  right  deoidon  than  to  have  mmihr  an  Inex- 
pensive one;  and  when  it  is  seen  tlmt  the  Legislature 
here  has  interposed  the  dist  r.  tiDn  of  the  judge  before 
whom  the  case  must  come  before  any  case  can  be 
stated  for  decision,  it  seems  to  mo  that  there  is  no 
snfBcient  ground  in  the  supposed  policy  of  the  Acts  in 
question  for  ezoluding  the  operation  of  the  last  Act. 
The  provisions  may  very  weD  stand  together.  By  the 
first  l  ither  party  may  request  ;  by  the  second,  it  cither  ] 
party  request  and  the  >irbitrator8  refuse  to  state  a 
ease,  then  upon  the  party  going  before  *  judge  and 
•liowiiig  that  the  case  is  one  inTolnDg  smne  question 
of  lew^of  oonrse  that  is  a  niaMerwmoh  the  judge 

will  take  into  ronsidenition — not  a  meix'  question  of  I 
fa<  t,  but  sniuc  qufstiiui  of  law,  and  not  onlj-  that,  but 
soiiif  que8ti«^)n  uf  law  upon  which  two  opinions  may 
possibly  exist)  the  judg^e  has  power  to  compel  the 
arbitrators  to  state  a  case. 

With  regard  to  the  second  point,  I  should  not  be 
pK-j.ured  to  carry  further  the  doctrine  with  respect  to 
part  of  a  day  and  to  hold  that  it  eaiiiiut  be  considered 
in  certain  cases.  In  this  CJise  1  am  clearly  of  opinion, 
and  the  evidence  satisfies  me,  that  the  order  was 
really  and  truly  made  Wforo  the  awuni. 

Order  appealetl  /rom  affirmed,  and  apiml  ditiniued, 
with  eotia. 

Solicitor  for  the  appellants,  J.  R.  I'nJy  ufni, 
Solicitors  for  the  respondent,  Hakhett-Jouet  Co. 


atotttt  of  appeal. 

Original  motion.  \ 
(Lord  Ksher,  M.li.,  and  Bo  wen  >  Jan.  11. 

and  A.L.  Smith.  L.JJ.)  ) 

Ex  jKirfr  GOLDBERO.  (o.) 

Fractke  —  Jmteal  —  Aoplication  io  agpeal  in  tonak 
pMiperis— Cburf  to  which  appUaOkn  $hottId  be  imnfa. 

Whirr:  a  }xirti/  irhn  J,in  put  gunl  or  ij<i\),ih<l  as  a 
jiavi'tr  in  Hie  o.mri  brhttv  dtmrt's  to  upptml  in  forma 
pauperis,  the  application  for  lettve  should  be  made  ex 
paxte  to  the  Court  of  Appeal,  and  the  court  will  require 
lAe  provitiom  qford,  16,  rr.  22-24,  to  hefoOmvtd  upon 
such  applicaUoiu 

Application  ex  parte  for  Isam  to  appeal  in  forma 
muperit  from  an  order  of  lAr.  Begistrsr  Hope  in 
banKTuptcy.  The  applicant  did  not  appear  i>i  forma 
paujperin  in  the  proceedings  in  the  court  below. 

The  ftpplioMit  appeared  in  person. 

Lord  EsHEK,  M.R.  —  We  must  now  decide 
definitely  wbetlier  this  application  ought  to  be  made 
intiiisoouit.  The  qoestun  would  be  the  same  in  the 
oase  of  an  Ameal  fran  any  oouit  to  this  court.  The 
•pptioimt  wT  not  appear  in  fornvj  pauperit  when 
mtore  the  ngislnr,  rat  lie  now  desires  to  appeal  in 

(«.)  Reported  hgr  V.  F.  Kaury.  Es<2.,  BarrartsK^ii- 

Xjitw. 


forjiui  pauperit.  I  had  at  first  some  doubt  whether 
this  was  the  proper  court  to  apply  to,  but  it  swms  to 
me  that,  as  this  is  a  proceemng  in  an  appeal,  this 
court  must  have  inherent  jurisdiction  in  a  mattr 
relating  exclusively  to  proceedings  in  this  court 
This  court,  and  no  other  court,  has  inherent  juris- 
diction to  (leal  with  that  matter.  The  <  ;is.'  of  Kitf  t. 
Rnberti,  35  W.  R.  176,  33  Ch.  D.  26o,  is  au  authonty 
in  support  of  this  view,  because  the  minutes  of  the 
mder  in  that  case  show  that  this  court  gave  the  pUin- 
iiff  liberty  to  app^  in  forma  ;«i  uf>-^ri$.  We  have, 
fliarefore,  jurisdiction  to  entertain  the  application, 
and  the  provisions  of  ord.  16,  rr.  l22-'24,  musr  be 
followed.  The  provisions  of  those  rules  have  heea 
complied  with  in  the  present  case,  and  the  applica- 
tion is  propeiiy  made  ex  parte.  The  application  will 
therefore  be  eranted.  Whether  the  order  may  be 
challenged  smMeqnently,  upon  the  ground  that  the 
materials  are  im-r^ular.  or  upon  s<jme  other  gronnd, 
is  a  different  matter,  which  does  not  now  arise. 

Bowsirand  A.  L.  Ssoth,  L.JJ.,  concurred. 


From  Q.  B.  Dir.  \ 
(Lindley,  Bowen,  and  f  Dee.  6.  7. 

A.  L.  Smith.  L.JJ.)  ) 

Oarlill  v.  Ckxmm  Smoki  Balx.  Go.  (o.) 

Coufmrf  —  Advf^riixement  —  Ri-tmrd  —  Coiii'irjfrati'ii, — 
A  o'pfance  -Notijication  of  accej>tance — M'ayerin^— 
lusur'ince  agaimt  diuttte    8  A  9  VicL  e.  10!>— 14 

Ofo.  3,  c.  4R,  ji.  2. 

The  ihftudants,  vlio  were  the  proprieturi  and  tfn-hrt 
of  a  mtdiral  prejxiration  calleii  "  The  CarMic  Stnckt 
Jhtll,"  in  November,  1891,  published  the  foUowing  ad- 
vertisement£100  mmrd  will  be  paid  Jy"  tte 
d'ffudauts  "  to  any  penon  who  cotdracU  the  fncrtafitif 
epidemic,  injhtenza,  after  having  u*fd  the  ball  three  timet 
daily  for  two  weeks"  in  a  r,rtain  np<rif.d  maii'.rr; 
"  £1.000  is  de)M>siiM  with  the  A.  J!<nd,.  *h,.,riug  oar" 
{the  defendiuds')  "  ."iiirrrity  in  the  mnlUr."  'J'ht  plain- 
tiff, on  the  faith  o/*  this  wiverti*eme»t,  purc/tiued  frm 
a  thmM  oiM  of  Ms  d^tndmtt*  smote  KelZs,  and  «mi  it 
three  timee  a  day  from  the  20th  of  NoremlKr,  1SP!.^' 
(he  llth  of  January,  1892,  when  she  rouiracttd  >»- 
ii-.'i. 

Held,  that  the  advertisement  was  not  a  mere  jiuff,  bvi  u» 
offer  to  cvutract  intended  to  be  acted  upon;  that,  by  the 
per/ormofue  of  the  conditiom  therein  contained,  the  «/er 
had  been  aceeptetl  by  the  plaiiUiff,  and  a  eontraet  thereby 
Oiiifldnttd  he((rrf)i  the  plaiutiff  and  the  dffeii'ii:  i,t<  :  f/iii.', 
hariinj  re;/(ird  io  the  character  of  the  triih-irtctn'ii, 
notijication  of  an  eptance  of  the  offer  was  uerej<nary  ;  thai 
there  uwt«  eoiuideration  moving  from  the  plaintiff;  ami, 
eonsequenUy,  (Aol  a  binding  oontract  by  the  defemiKiik  to 
]Mty  the  plaintiff  £100  in  the  evcnt  which  ha^pomdt  had 

Iteeu  nm^titided, 

Il'hl,  olso,  thai  Kuch  r(,i,iro<(  ('••!.«  neither  a  roiitrid 
hy  MKiy  of  wumriiiy  within  H  il-  9  I'ict,  c.  109,  aor  a 
}ntlicy  of  insurance  within  14  Geo.  3,  C  46,  S.  2^  ant 
that  the  plaintiff  wai  entitled  to  renn-er. 

Deeition  o/OtwkinB,  J.  ([1892]  2  Q.  D.  464),  ^ffimeL 

Appeal  froui  the  dooiaMMi  of  HawUtts,  J.,  npoitsd 
[18923  2  Q.  B.  484. 
The  defendants,  tiie  CSsrbolio  Smolce  Ball  Oo.,  ia 

Xovcniber,  1891,  published  in  a  nrwsiiipor  th(» 
following  advertisement: — "£'100  reward  will  bfr 
paid    by    the   Carbolic   Smoke    Ball    Co.   to  any 

(o.)  BepurteJ  by  K.  S,  Blakk,  Kiq.,  Jiarristcr.at* 

Xaw. 
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pawn  who  coninali  Ite  iaanudng  epidemic,  influ- 
ooldi,  or  am  diMMe  oraiad  hj  takiiig  oold, 
after  luTin^iued  tne  ball  thrae  timM  dai)yfortwo 

irrt  lc5  !»<  c  rtling  to  tho  printed  dirfctinns  miDph'cd 
with  mil  U'lll.  jCl.OOfI  is  dcpositeti  wiUi  iho  Alliance 
Bank,  E<  iit -stroct,  showijig  our  sincerity  in  the 
■•tter.  buriDg  the  last  epidemic  of  iullue&za  many 
thoaand  carbolic  smoke  balls  were  lold  as  preveDta- 
tim  against  ibis  disease,  and  in  no  ascertuned  case 
wu  the  disease  contracted  by  those  using  the  carbolic 
•moke  hiU.  One  ciirl'nliu  smoke  biill  will  last  a 
fuuily  »«venil  months,  making  it  the  cheapest  remedy 
in  the  world  at  the  price  of  10s.  post  free.  The 
tail  can  be  refilled  at  a  oost  of  S»,  Address*  Carbolic 
flnoheBsll  CSo.,  27,  Prinoes-street,  Hanover-square." 

Tho  (Iffendants  wi-re  the  propriftors  ami  vcmlors 
uf  the  carbolic  smoke  ball.  The  plaint irt',  'Slrn. 
Curlill,  having  read  this  advertisement,  on  the  faith 
of  it  purchased  at  a  chemist's  one  of  the  defendants' 
^uiokc  b<ills,  and  osed  it  as  dirt^cted,  three  times  a 
day,  from  November  20  till  January  17,  1892,  when 
the  was  attacked  by  the  influenza.  Sbie  thereupon 
br  aght  this  aetaoa  against  the  daCendaats  to  noover 

i'ltMt. 

The  defendants  pleaded  that  there  was  no  contract 
between  them  and  the  plainti£f  that  they  should  pay  the 
plaiattV £lOO;  and  that  if  there  were  snob  a  oontract 

it  was  void,  either  under  I  t  Geo.  3.  c.  4^,  9.  2,  as  being 
a  policy  of  insurance  not  niude  in  iiccordaiice  with  the 
provisions  of  that  seoti<in,  or  as  being  contrary  to 
public  fHjlicy,  or  under  «  &  9  Vict.  c.  109,  as  being  a 
contract  by  way  of  wagering. 

The  facts  not  being  disputed,  Hawkins,  J.,  held  on 
the  points  of  law  raised  by  the  defence  (1)  that  there 
w.v  a  contract  by  the  defi'ii'lmifs  to  pay  tho  plaintiff 
iluu  in  the  events  which  happenc<d ;  (2)  that  such 
i-xintract  was  not  a  policy  of  insoiance  within  aoetion 
2  of  U  Geo.  3,  0.  48«  nor  a  oontraot  hv  way  of 
wa^enng  within  6  ft  9  Tiet.  o.  IOB»  ind  that  the 
fJsmtifr  was  entitled  to  judgmsnt  for  tho  £1001 

The  defendants  appealed. 

FinUiy,  Q.L'.,  and  T.  Terrell,  for  the  appellants. — 
Firet,  no  contract  was  constituted  so  as  to  enable  the 
pismtiff  to  sue,  because  (a)  it  was  not  made  either 
with  the  plaintifP  or  anv  other  asoertaincd  person, 
but  with  the  whole  world  :  Wrek  v.  TiMd,  Kolle's 
Abr.,  (M)  1,  p.  6  [LixuLEY,  L.J.  — It  looks  as  if 
tb«re  were  no  promise  at  all  in  that  case]  ;  Harris  v. 
SidcertMi,  21  W.  B.  635,  L.  B.  8  Q.  B.  286 ;  and 
(6)  it  was  too  vague  and  indefinite  generally,  no  time 
bong  limited  for  the  performance  of  tho  condition : 
Oi'thiiuj  V.  Lynn,  2  B.  &  Ad.  232.  Secondly,  there 
*iS  no  consideration  for  tl>M  promise  to  pay  £100, 
which  on  the  face  of  it  would  apply  to  a  case  where  a 
i-rson  who  stole  a  ball,  used  it,  and  gotiadBMOM*  No 
ocns&t  acemea  to  the  defendants  by  the  mere  iissr  of 
^balls.  BiOcrAonlT.BalM.  1  W.BS83.2ED.ftB. 
4'*i.  the  second  reason  given  (at  p.  in  the  judg- 
tuent  of  Campbell,  C.J.,  is  in  our  favour.  The  ad- 
vt^rtisement  was  a  more  puff,  or  at  most  a  promise 
faindnqg  in  honour  only,  not  in  law ;  it  was  nudum 
fScfMn.  The  oaee  of  Denton  v.  Ortat  Northern  Bail- 
«wy  Co.,  4  W.  R.  240,  5  EIL  &  B.  860.  which  seems 
agaiitst  us.  can  only  be  supportt^d  on  the  ground  that 
the  advert  istTOont  there  amounteilto  a  misrepresenta- 
tion of  fact.  Thirdly,  no  notification  of  the  aooept- 
soce  by  the  plain  1 1  iT  u'f  tho  defendants*  offtr  was  given 
by  the and  some  notifioatioii  was  naoesMUTto 
enaslituto  a  oontract :  A  r  jnirte  Harria,  20  W.  B.  090, 

R.  7  Ch.  App.  5H~.  The  circurnHtances  of  this 
caae  show  that  it  would  bo  imrcasonablo  to  Bup]>uiie 
that  notification  of  acceptance  was  not  necessary,  as 
here  the  tenns  of  the  aavertiseineat  itself  supply  no 
BsaiB  to  the  dofandanta  of  asiMrtaiufatg  the  person 


CtoviT  or  AsFiAX. 


with  whom,  by  his  performance  of  t!ie  condition,  a 
oontraot  is  said  to  have  been  entered  into.  Thedefend- 
ants  had  no  means  of  cheeking,  so  as  to  see  whether 

the  plaintiff  had  used  the  smoke  ball  as  iiulir.nted. 
Fourthly,  if  there  is  a  contract  it  was  a  contract  by 
way  of  insuriincc,  ami  therefore  void  under  4  Geo.  3^ 
c.  48,  8.  2,  because  the  names  of  the  persons  inter- 
ested therein  were  not  inserted  in  it.  Fifthly,  if  a 
contract  at  all,  it  was  a  OOntnot  to  indemnify  persons 
using  the  smoke  bell  against  influenza,  and  therefore 
a  wagering  contract :  GikxI  v.  Elliott.  3  Term  Rep. 
(393,  at  p.  706 ;  and  therefore  void  under  8  tSb  9  Viot.  o. 
109:  Bregdm t.  MarrkU^ S  Bing.  N.  0. 88. 

Dirh'u*,  Q.(\,  and  W.  B.  Alhn,  for  the  plaintaff, 
were  not  called  on  to  argue  the  points  as  to  the  oon- 
tract (if  any)  being  aither  a  policy  of  insomnoe  or  a 

wagering  oontract. — Thn  advertisement  was  not,  nor 
intended  to  be,  a  mere  puff ;  the  statement  as  to  the 
deposit  of  £1,000  in  a  bank  negatives  that.  It  was, 
in  fact,  an  offer  to  contract,  which  offer  was  accepted 
and  converted  into  a  oontract  by  any  person  perform- 
ing the  conditions  of  the  advertisement:  Denton  v. 
Qreai  Northern  RaUww  Oa.  The  moment  the  plain- 
tiff performfl  the  eonnitions  of  the  advertisement  she 
became  ascei  taiiied  as  the  ari  i  ptur  of  the  offer,  and 
the  offer  hwMiiuf  a  contract  with  the  jilaintitr  AU  the 
reward  cases  are  in  point  and  in  the  plaintiff's  favour : 
WHliavM  V.  Cartvardine,  4  B.  ft  Aa.  621 ;  Denton  v, 
(treat  Northern  Bailvoatf  Co.  As  to  notification  of  the 
acceptance,  that  is  not  necemary  where,  as  here,  the 
character  of  the  offer  clearly  shows  that  notification 
was  not  intended  or  rtxitiircti,  and  where  the  contract 
was  complete  when  the  conditions  of  the  offer  bad 
been  fulfilled  by  the  ijJaintiff :  Broaden  MOropoliUm 
Railway  Co.,  2  App.  tkw.  668,  per  Lord  BlaeMram,  at 
p.  (>ni  ;  Sif^ncerv.  Harding,  19  W.  R.  48.  L.  R.  5C.P. 
,5G1,  i>er  V>  illes,  J.,  at  p.  .503  :  Dentm  v.  Onai  Xorthern 
l'iiu'''-<iy  ('(,.  ;  the  doctrine  iis  to  notice  of  acceptance  is 
not  applicable  to  an  executed,  as  distinguished  from 
aa  exeontory,  contract.  As  to  consideration,  in  the 
ease  of  a  porebaser  of  the  smoke  ball  there  would 
clearly  be  oondderation ;  and  even  apart  from  ])ur- 
chasc  the  mere  user  of  itby  the  iilaintiiT  done  at  the  de- 
fendants' request  and  for  the  defendants'  benefit  is  a 
sufficient  consideration;  the  passage  in  Oerhard  r. 
Bales  rdied  on  by  the  defendants  is  ««pi^n»Me^  oa 
the  ground  that  it  tamed  on  ttw  form  of  the  dedara- 
tion  alleging  the  prounse  in  that  case,  the  promise  as 
there  alleged  being  only  applicable  to  the  original 
holders  of  .shares,  and  there  being  no  allegation  that 
the  plaintiff  there  was  an  origimU  holder.  As  to  tikt 
limit  of  time  for  the  performance  of  the  condition, 
three  oomtniotions  sore  poauble — viz.,  during  the 
eziBteooe  of  the  then  increasing  epidemic,  or  while 
the  user  of  the  ball  was  going  on,  or  within  a  n  asou- 
able  time  after  the  expiration  of  the  oontinuanoe  of 
such  user;  and  sitiMroonftnietiOn will  soit tho  phin- 
tiff. 

Finlay,  Q.C.,  in  reply. — What  the  plaintiff  calls  the 
consideration—  I'.f . ,  the  uaing  the  ball — is  no  considera> 
tion  at  all,  but  a  mere  condition,  just  as  mncdi  as  the 
catching  of  the  infiuenzo,  on  which  the  reward  was  to 
be  payable.  The  object  of  the  advertisement  was 
to  induce  people  to  buy  the  balls,  not  uece^isarily  to 
use  them.  Once  a  ball  had  been  purchased  the  de- 
fendants were  indifferent  as  to  its  user  subsequently. 
Tha  advertisement,  from  its  terms,  is  not  confined  to 
penons  who  bought  and  naed  the  ball  after  the  ad- 
vertisement appeared ;  it  would  apply  cquaUy  to  per- 
mns  who  had  none  so  before  it  appeared.  Tho  mere 
user  of  tho  ball —apart  from  the  purchase  of  it — was 
not  a  service  done  to  the  defendants,  and  therefore  no 
request  by  the  defendants  to  use  the  boll  oan  be 
implied.  In  WitUaim  t.  CterwardtMs^aatan  of  flia 
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Oomr  OP  Amtt. 


act  done  on  which  the  rewaid  vas  to  Iw  paid  was  a 
Mrvioa  to  the  defendant ;  a  nqml  ii  at  MBWaiy  in 

the  OHe  of  an  eaceonted  oonaideratioD  m  an  «X!ee(itor7 

oonaideration :  Lamjilrii/h  v.  Urathimtt.  1  Sm.  L.  C, 
9th  ed.,  p.  153.  [Bowex,  L.J.,  referrcnl  to  I'lftort  v. 
D<n'{f»,  12  M.  &  W.  758,  and  Fisfur  v.  7 '  / 1  Man.  & 
Gr.  265  n.]  As  to  notification  of  the  acceptance,  it 
wonld  be  nnroaeopable  to  attrilmte  to  thii  advertiae- 
ment  that  it  meant  that  the  men  aooeptanoa  of  the 
promiae  by  anyone  in  the  world,  although  unknown 
to  the  defendants,  cotnplcted  the  contract :  see  per 
Lord  Blackburn  in  J!nn/<i(ii  v.  Mttrojx'ltUin  Railway 
Co.,  2  App.  Cas.,  at  p.  <)92.  As  to  the  limit  of  time, 
thuie  is  nothing  at  all  in  the  advertiaement  to  limit 
it  to  the  tlMn  eadating  inflnania  qtidemio. 

LiKDLET,  L.J.— The  dofondanta  are  intereated  in 

selling  as  largolj"  as  possible  a  thing  they  call  the 
carbolic  smoke  bfill.  The  defendants  have  great 
faith  in  it  as  an  ef^Vettial  preventive  against  influenza, 
oolds,  and  other  diseases  caused  by  taking  cold,  and 
also  aa  naefol  in  a  great  variety  of  other  things. 
They  state  that  "  the  carbolic  smoke  ball  never  fails 
to  cure  all  the  diseases  herein  mentioned  when  used 
strictly  ac^citnliiii;  to  tlii  sc  directions."  The  defend- 
ants, like  other  tradespeople,  want  to  induce  the 

KUic  to  Lave  su£Bcient  confidence  in  this  thin^  to 
y  it  largely.  They  are  the  vendors,  and  the  man 
fhey  can  adl  the  better  for  them ;  and  the  more  the 

thing  ifl  used,  jirlmu  /acii-  the  more  they  will  sell,  so 
thiit  in  that  way  tlie  more  it  is  used  the  b«^ttcr  for  the 
defentLuit*. 

That  being  the  position  of  affairs,  they  publish  this 
advertisement  in  various  papers  in  a  form  to  attract 
•Mention,  ior  the  ponoaea  to  whidh  I  have  already 
•Uaded.  [The  Lord  Joatioe  read  the  advertisement, 
and  procewled  : — ]  The  plaintifT  is  a  la<ly  who,  upon 
the  strength  of  this  a(iv(!rtisement,  bought  one  of 
these  smoke  balls — not  at  the  defendants'  place  of 
bosineas,  but  at  a  chemist's  shop  in  Oxford-street — 
and  naad  it  three  timee  daily  for  two  weeks,  accord- 
ing to  the  printed  directions  supplied;  and  before 
ahe  had  in  fact  done  using  it  she  was  unfortunate 
enough  to  coiitruct  inlluenza,  so  that  in  her  particular 
case  the  smoke  ball  did  not  produce  the  desired  effect. 
Thereupon  ahe  claimed  t,be  £100  from  defendants, 
who  refused  to  pay  it ;  hence  this  action.  Hawkina, 
J.,  decided  in  the  plalntiira  favour,  and  the  defend- 
ants now  appeal. 

Mr.  Finlay,  on  their  behalf,  haa  argued  the  case 
with  groat  ingenuity;  his  arf^uiuent.  in  substance, 
however,  comes  only  to  this,  that  there  is  no  binding 
prondaeataU. 

SoBM  of  tiia  oontentionB  laiaed  in  the  oourt  below 
on  behalf  of  the  deftodanta  I  naad  only  mention  for 
the  piirjui'M'  of  dismissing  them.  Vint  it  was  said 
fhatni)  act  inn  would  lie  upon  this,  because  it  is  a 
policy.  Yoa  liave  only  got  to  look  at  the  document 
to  dismiss  that  argument.  Then  it  was  said  that  it 
was  a  bet;  Hawkina,  J.,  examined  ttiat  argument 
vith  his  naoal  skill,  and  came  to  the  oondnsion  that 
a  bet  was  never  intended  by  anyone,  and  that  there 
was  nothing  whatever  in  common  with  a  bet  in  the 
transiiction.  I  so  entirely  agree  with  him  that  I  pro- 
pose to  pass  that  over  as  not  worth  serious  attention. 

We  have  not  got  in  this  case  to  deal  with  any  in- 
fBMBoaaof  laet.  "What  we  have  to  deal  with  m  an 
express  promiae  to  pay  £100  in  certain  events.  Head 
it  now  you  will,  there  is  here,  in  my  opinion,  a 
distinct  promise  expresHed  in  language  perfectly  un- 
mistakable—" £100  reward  will  be  i)aid  by  the 
Carbolic  Smoke  Ball  Co.  to  any  person  who  contracts 
the  influenaa  after  havfaig  naad  the  ball  three  ttnaea 
daily,"  te.  I  ham  «cm»  to  that  eondnaioa  altar 
looUqg  iaOj  into  tin  whole  atatamant  in  onbr  to 


see  whether  this  intended  to  be  a  promise  at  all, 
or  whether  it  waa  m  mare  puff -a  sort  of  thing  thiU 
meant  nothing.   la  it  a  mere  pnlF  ?  I  anawv  Ko, 

and  I  base  my  answer  upon  the  following  passage: 
"  £1,000  is  de{>o8ited  with  the  Alliance  Bank  show- 
ing our  sineenty  in  the  mutter."  Xow  what  ia  that 
deposited  for  r  What  is  that  statement  put  in  for, 
except  to  negative  the  suggestion  that  this  is  a  mere 
puff  and  meaaa  nothing  at  all?  The  depoait  is  oallsd 
m  aid  by  the  advertiser  aa  ^tnot  of  hu  ainoerityin 
the  matter.  What  does  flisit  mean  ?  Of  his  inten- 
tion to  jiay  the  i'KK)  in  the  evrnt.s  which  he  ha* 
specified.  Whoever  dn  w  this  iwlvertiHt'imnt  hni 
distinctly  in  words  made  that  promise.  I  make  these 
lemarka  ftnr  the  purpose  of  giving  point  to  the 
obaarvation  that  we  are  not  inferring  the  jnmk* 
from  the  language  used.  Here  the  jmimiae  is  as 
plain  aa  words  can  make  it. 

Then  it  is  said,  on  behalf  of  the  defendant*,  tttst 
the  promise  is  not  binding,  because,  in  the  first  place, 
it  is  not  made  with  anybody  in  particular.  That  is  s 
point  which  is  common  not  only  to  the  words  of  this 
advertisement,  but  to  the  words  of  all  other  advar^ 
tisement-s  ofl'ering  i-ewards.  They  are  offers  to  any- 
body who  |ierfurins  the  conditii nis  tKuucd  in  th' 
advertisement,  and  anybody  who  does  perform  th»^ 
conditions  accepts  the  offer.  This  advertisement  ii,  I 
take  it,  in  point  of  law  an  offer  to  pay  £100  to  taj' 
body  who  will  perform  the  condition,  and  the  par- 
fonuauce  of  the  condition  is  the  acceptanoe  of  tfas 
offer.  This  view  rests  ujion  a  lino  of  aathorities,  the 
earliest  of  which  is  the  colebrattHi  advertisement  c*"**- 
of  Willi'ums  V.  Carirariliiif,  which  has  beeu  followed 
by  numerous  other  ca.ses  as  to  advertisements  of 
rewards.   That  is  the  legal  analysis  of  it  so  far. 

The  next  point  urg^  is  this :  granting  that  the 
fierformance  of  the  condition  is  an  acceptance  of  the 
offer,  that  acceptance  must  bo  notified,  rnquestion- 
ably,  as  a  general  proposition,  when  an  ofi'or  Ls  mtnle 
there  must  not  only  1m  acceptance,  but  notification 
of  the  acoeptanee,  to  constitute  a  contract.  But  ii 
that  so  in  cases  of  this  kind?  I  apprehend  that  a 
case  of  this  kind  is  rather  an  exception  to  the  rule,  or 
if  not  an  exception,  it  is  ojit-n  to  the  ol»servation  that 
the  notification  of  the  acceptance  ne«'d  not  precede 
the  parfonnaiioe*  TUa  offer  is  a  continuing  one  ;  it 
was  never  revoked,  and  if  nottoe  of  aoceptaooe  be 
required— which  I  very  mndt  donbt— the  person  who 
makes  the  offer  gets  the  notice  of  acceptance  con- 
temporaneously with  the  notice  of  the  performance 
of  the  conditi(m.  Anyhow,  if  notice  l>e  m^niwl.  b'' 
has  got  it  before  his  offer  is  revoked,  and  that  is  all 
that  is  required  by  the  general  proj^oaition  itself. 
But  I  rather  think  that  the  true  view  in  a  aase 
of  thia  kind  ia  that  which  was  eacpreaaed  by  Loid 

Blackbtim  in  Jiroi/den  v.  MetropntiUm  Railmvj  (^o., 
that  the  person  who  makes  an  offer  of  this  kind  show* 
by  his  language,  and  from  the  nature  of  the  transac- 
tion, that  he  does  not  expect,  and  does  not  require, 
notice  of  the  aooeptance  apart  from  the  parfonnanoe 
of  the  condition  itself. 

We  have,  therefore,  all  the  elements  necessarr  to 
form  a  binding  contract,  enforceable  in  point  of  law, 
subject  to  two  observations.  First,  it  is  argued  thi»t 
the  language  used  here  is  so  vague  that  it  cannot 
reallv  be  construed  aa  a  promise — ^that  the  va^oeceas 
<Axa»  Imignage  shows  ttmt  a  legal  promise  was 
never  intenfled  or  contemplated.  The  language  is 
vague  ami  uiicertain  in  some  respects,  and  particu- 
larly in  this,  that  (he  £100  is  to  j.aid  to  Jii:y 
person  who  contracts  the  increasing  epidemic  after 
oaving  used  the  bfdls  three  times  daily  and  to 
onr-and  it  waa  aaked,  how  long  after  tiiiiig  the  baUs  i 
Ifloordiqg  to  lihe  language  of  llw  tdfartiMaMt 
no  time  la  fixed  aa  to  that,  and  cooatndng  the 
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offpT  most  strongly  against  the  jwrson  making  it, 
one  mi^ht  infer  that  a/c/  tiiuo  after  was  moant.  I 
tm  inclined  to  think,  howrvci  ,  that  such  a  constnic- 
liao  wonld  be  pushing  tou  far  the   doctrine  of 
tliaag  the  laaiglUlge  of  the  offer  most  strongly 
■piMk  th«  pflnon  Buddag  th»  oflTer.    I  doubb  if 
inbiMi  mtu,  or  xiBKmlilo  nMiit  would  undtntttiid 
tine  offer  to  m6IB  tiiat  if  you  toolc  a  smoke  ball 
uid  u.«ed  it  three  times  daily  for  the  time  specified 
twu  wwks),  you  were  to  be  guaranteed  against  in- 
flaenu  for  the  rest  of  your  life.   I  do  oot  think  that 
VM  what  was  meant.   Bat,  if  it  doea  not  mean  that, 
viuit  does  it  mean  ?    It  is  for  the  defendants  to 
ihowvhat  it  doos  mean.    It  seems  to  mo  that  there 
Ut  two  rnasonalil*'  (•uiistnictioiis  whicii  iiiny  ho  put  on 
tbesdvertiseuicnt  as  to  thi-s  niutt«r,  either  of  which 
viQ  antwer  the  paipoae  of  the  plaintiff.  Possibly 
tkm  may  be  tbrep  oooitntotions ;  it  may  poanbly 
m«an  that  it  is  limited  to  penons  catching  the  in- 
crf'^siiii^  fpirlcmic    that  is,  the  then  jirrs.nt  intln- 
«)/a  ejiif?i-mit  —  or  any  colds,  or  diseaaos  caused  by 
t»l::rig  c<.l(i.  during  the  prevalence  of  the  then  in- 
creatiiig  epid«>nuo.   That  is  one  sagiieation ',  it  does 
aotbieiiiBteine,  I  confess.   I  prefSr  the  ollrar  two 
■nggestions,  one  of  which  is,  that  you  are  warrantwl 
fn*  from  catching  this  epidemic,  or  colds,  or  other 
diseases  cause<l  by  taking  cold,  wliilst  you  are  using 
tbf^  smoke  l>all.s.     If  that  be  the  meaning,  the 
plaintiff  was  using  the  ball,  and  whilst  using  it  got 
the  epdemic   Tm  other  ocnutnidioii— and  the  one 
wiiiai  I  myself  prefei^-«  that  the  warnnit^^  is  against 
ttkiDg  the  infliionza,  i^c,  within  a  reasonable  time 
sfter  haTing  used  tho  sumkp  hall.    Then  it  is  aaketl, 
what  is  a  reasonable  tiiiir  r    One  of  the  Lords  Justices 
Hjgg^ted  that  that  depended  ujpon  the  reasonable 
of  a  germ  in  developing.    1  do  not  feel  much 
"  by  that  difficulty.    It  seems  to  me  that  what 
i»»  reasonable  time  may  lie  put  at,  in  a  business  sense 
iii'i  iu  H  sense  to  the  satisfiietii'ii  (if  .'i  lawyer,  in  this 
lay."  Find  out  what  the  suioke  bull  is  composed  of 
—a  dwmist  will  tell  that;  find  out  from  a  skilled 
phTBician  bow  long  such  compoiitioin  oould  be  leason- 
•bly  expected  to  endnre  so  as  to  protect  a  person  from 
sn  epidemic  or  v.o]<\ ;  nnrl  in  that  way  you  will  get  a 
ftanaard  to  be  lHi<i  U  tcjre  a  jurj' — or  a  judge  without 
i  jiiry — by  which  they  might  exorcise  their  judgment 
w  to  what  a  reasonable  time  would  be.  In  my  opinion 
the  true  constructiun  of  this  is,  that  £100  will  be  paid 
to  iBjbody  who  uses  this  smoke  ball  three  times  daily 
for  two  weeks  according  to  the  printed  directions, 
in<l  w1j<.   f^ets  influenza,  or  cold,  or  otlu  r  ilisciiHes 
ijinsed  by  taking  cold,  within  a  reasonable  time  after 
K>  using  it.    That  is,  I  tliink,  the  fair  and  proper 
bonew  oonstraotaonof  this  offer.  If  that  be  the  true 
oouslruetion  of  it,  it  ia  enough  for  the  pkintlA  I 
«ill,  therefore,      no  mon  a*  to  the  vagmoeM  of 

tli»>  di/Cuinent. 

I  come  now  to  the  liist  point  which  I  think  requires 
srtention.  that  is,  the  point  as  to  oonsidaratHWi.  Mr. 
Vtiaj  has  argued  with  great  skill  that  thia  is  nudum 
li/ivm.  We  must  apply  to  that  argument  the  usual 
i(-gal  tests.  Let  us  see  whether  there  is  no  advantage 
to  the  defendants.  Mr.  Finlay  savs  it  is  no  advantage 
to  them  bow  moch  the  smoke  ball  is  used  ;  what  is  an 
advantage  and  bflBiflft  to  them  is  the  sale ;  and  be  has 
git  the  Sngenioua  eaae  that  theve  might  be  a  lot  of 
flMM  balls  stolen,  and  that  the  naer  of  the  atolen  halla 
the  thief  or  other  persons  would  b«  no  advantage 
■•1  the  defendant#i.  The  answer  to  that  is,  that  it  is 
quite  obvious  that,  in  the  view  of  the  advertisers,  a 
Dse  by  the  public  (if  they  can  only  get  the  public  to 
hafie  oosifidenoe  enough  to  use  the  smoke  baUs]  will 
react,  and  produoe  a  sale,  which  is  decidedly  bene- 
ficial to  the  defeskdants.  It  appears  to  me,  therefore, 
of  tliis  an  Mmntage  to  tiie  dafnd- 


ants  quite  enough  to  oonstitate  a  consideration. 

Then,  again,  the  matter  has  to  be  viewed  from  the 
other  side,  about  the  person  who  acts  upon 

this,  and  accepts  the  offer?  Docs  not  such  person 
put  himself  to  some  inoonTenienoe  at  the  request  of 
thedefeodaats?  Is  the  naer  of  tfaia  onoke  bidl  three 
timw  daily  for  two  weeki,  at  the  reqoest  of  the 
defendants,  to  go  for  nothing  ?  It  appears  to  nio 
that  there  is  a  distinct  inconvenience,  if  not  a  detri- 
ment, to  any  person  who  uses  tbis  smoke  ball. 
When,  therefore,  this  argument  of  want  of  con- 
sideration is  analyzed,  it  appears  to  me  that  tiura 
is  ample  consideration  for  the  promise.  We  were 
I  pressed  upon  this  point  with  the  case  of  Gerhard 
[  V.  J'fitfi  which  was  a  case  where  some  promoter  of 
a  company  bad  promised  the  bearers  of  share 
wananta  tbat  they  should  have  dividends  for  so 
many  yeaxs,  and  the  promise,  aa  alleged,  was  held 
not  to  show  any  oonddeiution.  Lord  Campbell's 
judgment  ujmjii  that  is  iotsUi^ble ;  for  when  one 
comeji  to  examine  it,  it  is,  I  thmk,  open  to  the  ex- 
planation given  by  Mr.  Dickens  viz.,  that  the  real 
point  there  was  that  the  promise,  if  any,  was  made 
to  the  original  bearers,  and  not  to  the  plaintiff  in  that 
case ;  and  that  as  the  plaintiff  was  not  suing  in  the 
name  of  the  original  bearer  there  was  no  contract 
with  him.  Then  Lord  Campbell  fr"es  nn  to  enforce 
that  view  by  showing  that  there  wiis  lU)  consideration 
shown  by  the  promise  to  him.  I  cannot  help  think- 
ing that  Lora  Campbell's  obaervatioiis  i^on  oon- 
aMeratioD  would  have  been  very  dilEmttt  indeed  if 
the  plaintiff  in  tlmt  action  had  been  tlfc  Original 
bearer,  or  if  the  court  had  got  to  consider  what  a 
■id' i'  tt' uuoiii/ine  was,  and  that  the  promise  w  as,  and 
had  been  alleged  to  be,  a  promise  not  oidy  to  the  first 
bearer,  but  to  anybody  who  should  become  the  bearer. 
There  was  no  such  allegation,  and  the  court  said,  in 
the  absence  of  such  sJlegation,  that  they  did  not 
know  what  a  s.  ■  i  "' '  rja.  i, \s-.'is  meaning  of  course 
judicially—  and,  therefore,  that  there  was  no  con- 
sideration. But  in  the  present  case,  for  the  reasons  I 
have  given,  I  cannot  see  the  sU^test  difficulty  ia 
coming  to  tiie  oondnsion  that  there  is  eoDsidsiralaon. 

It  ajipears  to  me,  therefore,  that  the  defendants 
nmst  perform  their  promise  ;  and  if  they  have  Imhjh  so 
unguartled  and  so  unwary  as  to  expose  themselves  to 
a  great  many  actions,  so  much  the  worse  for  them. 
For  onoe  in  a  way  the  advertiser  has  reckoned  too 
much  on  the  ffullibility  of  the  public  It  anpean  to 
me  it  would  be  very  little  short  of  a  soaaoal  if  we 
held  tlmt  no  action  would  lie  on  SOdl  a  ptomise  St 
this,  acted  upon  as  it  has  been. 

BOWBN,  IsJ. — I  am  of  the  same  opinion. 

We  were  asked  by  couasel  for  the  defendsnta  to  say 

that  this  dorunient  was  a  contract  too  vague  to  bo 
enforced.  Tlu!  tirst  observation  that  arises  is,  that 
the  document  itself  is  not  a  contract  at  all.  It  is  an 
offer  made  to  the  public ;  an  offer  the  terms  of  which, 
Mr.  Finlay  says,  are  too  vague  to  be  treated  as  a 
definite  offer  the  acceptance  of  which  would  oaaati- 
tute  a  binding  contract.  He  relies  on  his  oous Inic- 
tion  of  the  document,  in  accordance  with  which  he 
says  there  is  no  limit  of  time  fixed  for  the  catching  of 
the  and  that  it  cannot  seriooaly  be  meant  as 

a  DNmise  to  pay  moiinr  to  a  person  vriio  catches  the 
innnensa  at  any  time  after  flie  inhaling  of  the  smoke 
ball.  He  says  also,  that  when  this  document  is  looked 
at,  you  will  find  great  vagueness  in  the  limitation  of 
the  persons  with  whom  the  contract  was  intended  to 
be  made.  That,  in  the  first  place,  it  does  not  follow 
that  the  persons  do  not  include  persons  who  may 
have  used  the  smoke  ball  befoie  the  advsrtissmeat 
was  issued :  at  all  events,  thafe  tt  ia  •  ocntmet  witt 
tiwwoildiiiganml;  aiiaabolhatitisani 
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afala  thing  to  sniipoBe  it  to  be  a  oontnot,  beownw 
nobody  in  tbeir  senm  wonid  oontnot  themtdTos  oat 

of  the  opportunity  of  checking  the  experiment  which 
was  goLiig  to  be  made  at  their  own  expense,  and  there 
ia  no  such  pro\i8ion  here  luurU'  fur  the  checking. 
All  these  things,  be  says,  show  that  this  is  rather  in  the 
aatore  of  a  puff  or  a  prodaniation  than  a  promise — 
an  ofiEar  intended  to  ^mature  onto  a  oontnot  when 
aoocvtod. 

]rfr.  Finlay  relies  upon  his  ri^ht  to  m\j  that  the 
terms  are  too  uncertain  to  be  coufjulidated  into  a  con- 
tract ;  but  he  seems  to  think  that  the  strength  of  the 
voaitaiDA  which  he  desires  to  take  up  ia  rather  this, 
that  flM  Taguenets  of  the  doomnent  ibowe  that  no 
contract  at  all  was  intended.  It  seems  to  me  that,  in 
order  to  arrive  at  the  true  constniction  of  this  docu- 
ment, wo  must  read  it  in  its  plain  mcniiiiifr,  us  tho 
public  would  imderstoud  it.  It  was  inteudud 
to  be  issued  to  the  pubHo  and  to  be  reed  by  the  pnb- 
ho.  How  wmld  an  ordinary  peraon,  reading  this 
doonment,  ouuslrue  tt,  upon  the  points  wbion  Mr. 
Finlay  has  brought  to  our  attention  ?  It  was 
intended,  unquestionably,  to  have  some  eflFect,  and  I 
think  that  the  ofT^'ct  it  was  intended  to  have  was,  that 
by  uieanH  of  the  use  of  the  carbolic  smoke  ball  the 
eule  uf  the  carbolio  smoke  ball  should  be  increased. 
This  adTerUseniBDt  was  designed  to  make  peoide  buy 
the  smoke  ball,  no  doubt;  but  it  was  also  designed 
to  make  them  oae  it,  because  the  HuggnstiotiH  and 
allegations  which  it  contains  are  directed  iuiuiedintely 
to  the  use  of  the  snioki'  b.-ill  as  distinct  from  the 
purchase  of  it.  It  did  aot  follow  that  the  smoke  ball 
waa  to  be  pudiasfcd  from  the  defendants  directly,  or 
even  from  agenta  of  theirs  directly.  The  intention 
was  that  the  droulation  of  the  smoke  ball  should  be 
promoted,  nml  fluit  tho  usage  of  it  should  be 
mcreaaed.  The  iidvertiaemcut  begins  by  stating  that 
a  reward  will  be  paid  by  the  Carbolio  Smoke  ^1  CSo. 
to  annr  person  who  oootracts  tlie  inereaaing  epidemio ; 
ICr.  Finky  sngg^ata  that  tiie  word  "oontraots**  ia 
applicable,  not  only  to  persons  who  contract  the 
ei>idpmic  after  the  publication  of  the  advertisement, 
but  thiit  it  tni^'bt  also  include  jiersons  who  had  con- 
tracted the  iuliuenza  before.  I  cannot  so  read  it.  It 
is  written  ia  eoUoquial  and  popular  language,  and  I 
think  the  expression  is  equiviuant  to  thia :  "  £100  will 
be  paid  to  any  person  who  dial!  contract  the 
increasing  epidemic  after  having  used  the  car  olic 
smoke  ball  three  times  daily  for  two  weeks,"  and  it 
sreiiis  to  uie  that  that  is  the  way  in  which  the  public 
would  read  it.  A  plain  person  who  read  this  adver- 
tisement would  read  it  in  this  plain  way,  that  if  any- 
body, alter  the  advertisement  waa  publishAd,  used 
three  times  daily  for  two  weeks  the  carbolic  smoke 
ball,  and  then  caught  the  infllMUa  OT oolid,  ha  WOfidd 
be  entitled  to  the  reward. 

Then  Mr.  Finlay  asked  ,  "  Within  what  tioM  !■ 
this  protection  to  endure  P  la  it  to  go  on  for  ever; 
or  what  is  the  limit  of  time?**  As  to  that,  I  eonfees 
that  I  myself  think  that  there  are  two  constructions 
of  this  document,  efich  of  which  is  gmjd  Hense  and 
each  of  which  seems  to  me  to  satisfy  flie  exigencies 
of  the  present  action.  It  may  mean  that  the  pro- 
tection IS  warranted  to  last  during  the  epidemic.  If 
ao»  it  waa  durmg  the  epidemio  that  tlie  ri»™«g 
oontneted  the  disease.  Itmay  mean— and  I  think  it 
more  prnhablo  that  it  does  mcfin — that  it  is  to  be  a 
prote<  tion  while  tlie  smoke  ball  is  in  use.  That  seems 
to  me  the  way  in  which  an  ordinary  person  woidd 
understand  an  ordinary  advertisement  aoout  medicine 
and  about,  e8i>eciaUy,  a  spedfio  against  influenza.  It 
oonldiiot  be  anpposed  that  after  yon  have  left  ofF  using 
tUa  smo^  bau  you  are  still  to  be  protected  for 
ever— as  if  there  was  to  be  a  stamp  set  upon  your 
forehead  that  you  were  never  to  oatw  the  «"^*'"»"«* 


joa  had  used  the  oatboUo  amoke  balL  I 
think  it  means  dming  use ;  that  ia  the  way  I  shoold 

read  the  adverti^emeiit,  and  I  think  the  hmguiige  of 
the  advertisement  lends  itaelf  to  that  cuuclusion. 
[The  Lord  Justice  read  the  adverti^eni.  nt.  aud 
remarked  that  it  concluded  with  saying  that  one 
smoke  ball  would  last  a  family  for  eeveral  months; 
and  continued : — "]  That  meana  that  it  is  to  be  going 
on  being  used ;  and  there  is  also  a  statement  that  the 
ball  can  be  refilled  at  a  cost  uf  five  shillings.  I  there- 
fore have  no  hesitation  myself  in  saying  that  I  think 
the  plain  construction  of  this  protection  was  that  it 
waa  to  endure  during  the  time  that  the  carbolio  saiokB 
ban  waa  being  uBedT  Lindley,  L.  J.,  thinka  ^  die 
contract  would  be  suflBdently  definite  if  you  were  to 
read  it  in  the  sense  that  the  protection  was  to  be 
warrniitfJ  during  a  reasonable  pi-n  "1  uft'T  use.  I 
have  some  difficulty  myself  un  that  point ;  but  it  ii 
not  necessary  for  me  to  develop  it,  because,  as  I  read 
the  oonttaot.  it  ooveoed  the  esaot  moment  duiii^  whidi 
the  disease  was  eontraeted  in  thia  oaae. 

Then,  wu'!  the  reward  intended  to  be  paid?  Ths 
advertisciiioiit  sjtys  i,'l,(M)()  is  lodpe<l  at  the  bank  for 
the  puipo-ii  .  It  not  only  says  it  will  be  paid,  bat  it 
says.  "  We  have  lodged  £l,tH10  to  meet  it."  There- 
fore, it  cannot  be  aMd  that  this  advertisement  wm 
intended  to  be  a  mere  puff.  I  think  it  waa  intiiiiiid 
to  be  understood  by  the  pubHo  aa  an  ofllbr  whidi  wM 
to  bi'  acted  ujion. 

Then  it  was  urge<l  that  there  was  no  ehetk  for  the 
benefit  of  the  persons  who  made  the  offer,  and  that  it 
would  be  an  insensate  thing  to  promise  £100  to  s 
peraon  who  need  the  amokie  ball  unleaa  you  eoeld 
check  his  using  it.  The  answer  is,  that  if  a  penon 
chooses  to  make  these  extravagant  promis(»s  he  pro- 
bably does  so  because  it  pays  him  to  make  them; 
and  if  he  has  made  it,  the  extravaxaQoe  of  tba 
promise  is  no  teaaoa  in  law  why  he  ahoald  not  be 
oonod  by  it. 

But  it  is  said  that  it  ia  made  to  aU  the  woiU-that 

is.  to  anybody.  It  is  not  a  contnirt  made  with  all 
the  world  —  there  is  the  fallacy  of  Mr.  Ten-Hll'd 
argument.  It  is  an  offer  made  to  all  the  world,  and 
why  on  earth  should  not  an  otfer  be  maile  to  all  the 
wond,  which  is  to  ripen  into  a  contract  with  anybody 
who  oomea  forwaxd  and  perfoima  the  condition  ?  It 
is  an  offer  to  become  liable  to  anyone  who,  before  it 
is  retracted,  performs  the  conditions,  and,  although 
the  offer  is  made  to  the  world,  the  contract  is  made 
with  that  limited  portion  of  the  public  who  come 
forward  and  perform-  the  condition  on  the  faith  of 
the  advertisement.  It  is  not  like  oaaca  in  which  yoo 
offiar  to  negotiate,  or  in  whioh  you  issue  an  adver* 
tisement  that  you  have  got  a  stock  of  boots  to  mU 
or  houKrs  tu  let  in  which  oases  there  is  no  offer  to 
be  bound  by  any  contract.  Such  advertisements  are 
offers  to  negotiate — offers  to  receive  offere— offers  to 
ohaffisr— aa  1  think  some  leanied  judge  haa  aaid  in 
one  of  the  oaaea  oited.  If  thia  ia  an  offier  to  he 
bound,  then  it  is  a  contrat-t  the  moment  the  person 
fultils  the  condition.  That  set.nus  to  me  t<i  be  sense, 
and  it  is  also  the  ground  on  whieli  all  the  aiiv.Ttise- 
ment  ca.ses  have  been  decided  during  the  century. 
It  cannot  be  put  better  than  it  is  put  in  Willes,  J.'a 
judgment  in  ^benesr  t.  Harding:  "  In  the  advartiae* 
ment  eaaoa.**  he  aaya,  **  tiiere  never  waa  any  doubt 
that  the  advertisement  amounted  to  a  promise  to  jjay 
the  money  to  the  person  who  first  gave  informatinn. 
The  difficulty  suggested  was  that  it  waa  a  contract 
with  all  the  world  " — that  is  also  the  difficulty  sug- 
geatad  here  by  Mr.  TBrMll-~"bnt  that»  of  course, 
was  soon  overruled.  It  waa  an  offer  to  beoome  liable 
to  any  person  who,  before  the  olIiBr  should  be  retracted, 
should  happen  to  be  the  person  to  fulfil  the  contract 
of  whioh  the  advertisement  was  an  offer  or  tender. 
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Hat  it  ao(  tlie  sort  of  difBouUy  which  praeotfl 
ibill  ban.  li  the  droalar  had  gone  on  to  wy,  *  We 

lU'lertake  to  sell  to  the  hiphrst  bidder,"  the  rewtird 
tases  would  hfi%-e  upplieil,  and  tlicre  would  have  hi-en 
i good  ctjntrm;t  iu  respect  of  the  persons."  As  siKjn 
u  the  higbeat  bidder  presented  himself  in  such  case 
(«J8  Wules,  J.},  the  person  who  was  to  hold  the 
liMrfiMi  jmris  on  the  other  aide  of  the  oontmot  waa 

'   awftwnad,  and  it  became  settled. 

Then  there  was  a  verj-  ingenious  jtoint  taken  by 
Mi.  Finlay  and  Mr.  Terrell,  viz.,  that  there  was  no 

I   lotification  of  the  acceptance  of  the  contract. 

It  oanoot  be  donbted  that,  aa  an  ordinaiy  role  ol 
hnr,  an  aoooptanoe  of  an  ofltsr  ought  to  be  notified 

to  tlip  fx-rjoii  who  makes  the  oflPer,  in  onler  that  the; 
t*u  luiuil.-*  may  cume  together.  Unless  that  hv  done 
iijt  tvru  niij^d.s  may  be  apart,  and  there  is  no  conseiuua 
wMch  is  necessary-,  according  to  English  law,  to 
Bake  the  contract.  But  there  is  thia  dear  gloss  to 
lie  made  upon  that  doctrine,  that  as  the  mode  of 
notifying  acceptance  is  a  part  of  the  contract  which 
is  for  the  benefit  of  tin'  juTson  who  makes  the  offer, 
as  well  as  for  the  oiiposite  party,  the  person  who 
make*  the  offer  may  aiepense  with  notice  to  himself, 
if  ke  thinks  it  deniable  to  do  10  i  and  I  sappoae  thwe 
Ma  be  no  donbt  that  where  a  person,  in  an  ofllBr 

r.wie  to  another  j.crson,  expressly  or  impliedly 
Hitini.ites  a  i>arliculur  uuxle  of  iwrcoptance  as  sulKcii'ut 
to  Djjikt'  the  bargain  binding,  it  is  only  necessary  for 
the  other  pt  rsitu,  to  whom  such  offer  is  made,  to 
folknr  the  indicated  method  of  MOMrtaaoe ;  ami  if 
the  fmmm  making  the  o£for  expressly  or  impliedly 
iBtfanstaa  ni  his  offer  that  it  wiU  be  sufficient  to  act 
cn  the  projxjsjil  withnut  <  oninuniicating  an  aecopt- 
ar.f  ••  of  it  btkck  again  to  himself,  the  offer  is  one 
hich  in  its  character  dispenses  with  notification  of 
tke  iiniwptanea^  Then,  aooordiiuf  to  the  very  intima> 
lioi  «l  th«  pmmm  propoong  the  oontract,  perform- 
SOOS  off  tlM  OOndition  is  a  sufficient  acceptance 
withoot  notafleation.  That  s«^eIlls  to  me  to  bo  the 
J nnciple  which  lies  at  tlie  Viottom  of  the  aceejitance 
uua^  of  which  an  instfuice  is  the  well-known  judg- 
Bsot  of  Mellieh,  L.J.,  iu  Ilnm'.i's  itise,  and  another  in 
ihf  jodgn»eot  of  Lord  Blackburn  in  Brogden  v.  Mttro- 
i-^itan  Railway  Co.  The  passage  I  refer  to  in  the 
latter  judgment  will  be  found  in  the  report  in  2  App. 
Cu..  at  p.  (>!)1 ,  and  it  seems  to  mo  that  that  is  exactly 
tke  line  which  it  takes. 

If  that  is  the  law,  how  are  ran  to  find  out  whethsr 
tlwceraaB  who  makes  the  <wbr  does  intfanate  that 
Dotincadon  of  acceptance  will  not  be  nwessary  in 
order  to  conclude  a  binding  bargain  'f  In  many  cases 
you  look  to  the  offer  itself.  In  many  cases  vou  ex- 
tract it  from  the  character  of  the  business  that  u  being 
dooe ;  and  in  Che  advertisement  cases  it  seems  to  me 
to  follow  aa  an  inference  to  be  drawn  from  tibM  trans- 
sdaon  itself,  that  a  person  is  not  expected  to  notify 
Hi  acceptance  of  the  ofTiT  Ix  foro  no  jH^rforms  the 
i-oitilition,  but  that  if  he  performs  the  condition,  at 
once  notification  is  dispensed  with ;  and  it  seems  to 
me  no  other  view  ooold  be  taken  from  the  point  of 
ritw  of  common  sense.  If  I  advsrtise  to  ue  world 
th&t  my  dog  is  lost,  and  that  anybody  who  brings 
the  dog  to  a  particular  place  will  be  j>aid  some  money, 
iirt-  all  the  police,  or  other  persons  who.se  business  it 
ia  to  find  lost  dogs,  to  be  expected  to  sit  down  and 
vrite  me  a  note  saying  that  they  have  accepted  my 
pMposal  ?  WbT,  of  000X80  they  look  after  the  dog, 
and  as  soon  as  tney  find  the  dog  they  haye  performed 
the  coiidition.  Tlie  very  essence  of  the  transaction  \s 
thftt  the  dog  should  be  found,  and  it  is  not  necessary 
Gnder  such  ciroumstances,  in  order  to  make  the  oon- 
tnct  binding,  that  then  should  be  any  notification  of 
kcceptanoe  M  alL  It  fgUowa  from  tha  mdafa  of  the 
thins  Chsfc  the  iwrftannantift  ot  tiM  f««Tvtitifii  ii  suffi- 


cient aooeptanoe  mthout  the  notification  of  it ;  and  n 
person  who  nuchas  an  olIiBr  in  an  advectlseBMOOt  of 

that  kind  makes  an  offer  which  must  be  readby  flw 
light  of  that  common  sense  reflection.  He  uoee, 
therefore,  in  his  offer  impliedly  indicate  that  he 
does  not  require  notification  of  the  acceptance  of  the 
offer. 

Then  we  were  very  ably  pressed  by  Mr.  Finlay 
that  this  was  a  nudum  pactum,  that  there  was  no  con- 
sideration for  the  prorni.so.  Ho  said  that  the  taking 
the  influenza  was  a  condition,  and  that  the  using  the 
smoke  ball  was  a  condition,  and  that  there  was  no  con- 
sideration  at  all;  in  fact,  he  said,  that  there^  was 
no  request  to  use  the  smoM  ball,  OAprsss  or  implied. 

I  will  not  elulK)rHte  the  discussion  upon  the  exact 
law  lis  to  requests  in  this  kind  of  contract ;  I  will 
simply  refer  to  \'idor»  v.  J)wirA,  12  M.  &  W.  738, 
and  to  the  note  by  Serjeant  Manning  iu  the  report 
of  FiOur  Pyw  in  1  Han.  &  Or.,  atp.  2&5.  The 
short  answer  to  this  argument  is  that  toiere  is  in  the 
present  case  a  request  to  use,  involved  in  the  very 
offer  and  acceptance,  ^^'llat  is  consideration  'f  Th.' 
definition  of  consideration  as  given  in  Selwyn',-*  ,\  .  ii 
Prius,  13th  ed.,  vol.  1,  p.  35,  is:  "Any  act  of  the 
plaintiff  from  which  the  defendant  derives  a  benefit 
or  advantage,  or  any  labonr,  detainMnt,  or  incon- 
venience sustained  by  the  plaintiff,  provided  such  act 
is  performed,  or  such  inconvenience  suffered  by  the 
plaintiff,  at  the  request  or  with  th»j  consent,  either 
express  or  implied,  of  the  defendant."  Can  it  be  said 
here  that  if  uie  person  who  reads  thin  advertisement 
applies  to  his  nostrils  thrice  daily  for  such  time  as 
may  seem  to  him  tolerable,  for  a  whole  fbrlnight,  the 
carbolic  smoke  ball,  h*  is  duing  nothing  at  all,  that  it 
is  a  mere  act,  which  is  not  to  count  towards  con- 
sideration to  support  a  promise.  The  law  docs  not 
require  us  to  meaaufe  the  adequacy  of  the  oonsidora- 
tion  solBoient ;  if  there  is  an  mconveiteoe  sustained 
by  the  one  party  with  the  consent  of  the  other,  that 
is  enough  to  import  a  consideration.  It  is  enough 
that  here  the  plamtiff  used  the  smoke  ball.  Thiit  ia 
cousidoratiou  enough.  But,  further,  as  has  been 
shown  by  the  plaintiff,  she  not  only  used  it,  but  bar 
using  it  was  intended  and  oonteinriated  by  the  pto~ 
misor  as  being  indirectly  a  bensm  to  1^  JDnMOnSOr 
himself,  l>ocause  the  use  of  the  smoko  blU  WOUld 
promote  the  sale  of  the  smoke  ball. 

Then  we  were  pressed  with  (rerhardv.  Hates.  As 
to  that  I  oanonb[  repeat  what  Lindlev,  L.J.,  has 
already  said.  IntferJwrd  t.  Bate* — which  arose  upon 
demurrer  -the  point  upon  which  the  action  failed 
was  that  the  plaintiff  did  not  allege — and  he  did  not 
allege  it  prooably  because  he  could  not  prov»^  it — 
that  the  promise  was  made  to  the  class  of  persons  of 
whom  aume  the  pl^Mwttff  was  ;  and  therefore  there 
was  no  privity  between  the  plaintiff  and  the  defend- 
ant. But  Lord  Campbell  went  on  to  give  a  second 
reason.  If  his  first  reason  was  not  enough,  and  if 
the  plaintiff  and  the  defendant  there,  had  come 
together  as  contracting  parties,  and  if  the  only 
qusstion  was  ofmsideration,  it  seems  to  me  that  liord 
asmpball**  rsaiontng  would  not  have  been  sound. 
It  is  only  if  you  read  it  as  pointing  out  the  want  of 
consideration  flowing  from  one  person  to  the  other 
in  the  particular  case — assuming  fhi m  not  to  have 
come  into  the  relation  of  contracting  parties — that  it 
can  be  supported ;  but  if  so  the  language  mm  super- 
fluous. The  truth  is,  thatil  in  thatease  you  could 
once  have  found  the  parties  to  be  contracting  parties, 
there  would  have  been  no  difficulty  about  considera- 
tion ;  but  in  Gerhard  v.  BaUs  you  could  not  find  the 
parties  to  be  contracting  parties.  So  in  this  case,  if 
once  you  detennine  that  there  was  a  promise  made  to 
the  plaintiff  hen  one  of  the  publio  that  if  she  used 
the  nMln  ball  thiM  times  dai^  for  * 
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got  the  infiuaua  she  should  have  the  monqri  it 
seems  to  me  thet  her  using  the  emeke  bell  w»  mdSii- 
cient  consideration.  Tf  I  say  to  a  person,  "If  you 
U80  such  and  such  a  medicino  for  a  week  I  will  giTe 

you  £5,"  and  ho  uses  it,  there  is  anijtlo  consideration 
for  the  promise.    It  seems  to  me  in  the  present  case 


A.  L.  SiOTH.  L.  J^The  first  pofait  in  flris  ease  is 
whether  the  defendants'  advertisoment  was  an  offer 
which,  when  accepted  and  its  conditions  performed, 
constituffd  II  prouiist!  to  pay,  assuming  that  there 
was  good  consideration  to  uphold  that  promise;  or 
whether  it  was  only  a  puff  from  which  no  promise 
could  he  implied ;  <Hr,  in  other  woidi — es  it  dm  been 
put  to  va — a  mere  statement  hy  the  defendants  of  (iie 
ci  iiifidoncp  flii'v  pntiTtained  in  the  oRicioncy  of  their 
ri'iiu'dy  ;  or,  to  jmt  it  in  the  words  us<^d  by  I^ird  Camp- 
boll  in  Ihittim  V.  'I'lnit  Xi'rthrrii  /litilinti/  I'f.,  whetln-r 
this  udvertLsement  was  to  l>e  mere  waste  paper.  That 
is  how  that  learned  judge  summarized  the  argaments 
put  forward  as  to  the  advarttaement  in  that  case. 

T  read  this  advertisement  in  this  way,  as  if  the 
j  irnpriiph  in  the  middle  of  it  were  taken  out  and 
placcii  at  the  end  of  it,  for  it  seems  to  me  it  then 
runs  much  more  ea.sily  and  is  much  mnrt?  intelligible. 
In  my  view  the  true  reading  ol  this  advertisement  is 
this:—"  £11)0  reward  will  he  paid  by  the  Carbolic 
Bmoke  Ball  C!o.  to  any  person  who,  after  having  used 
the  ball  three  times  daily  for  two  weeks  aooordmg  to 
the  printed  directions  supplied  with  such  ball,  con- 
tracts the  increa-sinff  epidemic,  intluonza,  colds,  or 
any  diseases  eauHecf  liy  taking  eolds."    If  I  may 

pacaj^hrase  that,  I  think  it  means  this: — If  you — 
that  IS,  one  of  tike  pubHe  as  yet  not  asoertained,  bat 

who  will  bo  ascertained  by  the  performing  the 
condition — will  htTcafter  use  my  smoke  ball  three 
times  daily  for  two  wefks  «ci  > >nliii{j:  to  my  printed 
directions,  I  will  pay  you  £ltH)  if  you  contract  the 
influenza,  within  the  ]>eriod  mentioned  in  the  adver- 
tisement.  Now  why  is  there  not  a  reqoest  there  P 
In  eonndeniion  of  yottr  ttrfng  my  smoke  balls  at  my 
request,  and  pa\-ing  for  them  though  thiit  is  not  in, 
yet  it  is  a  iieorssar}*  part  of  the  use — then  if  you 
catch  tilt'  iiifhii'iiwi  within  u  certain  time  T  will  pay 
you  jLKhk  It  must  not  be  lost  sight  of,  that  this 
advertisement  also  states  that,  as  security  for  what  is 
being  offerer],  and  as  proof  of  its  sincerity,  £1,000  is 
actually  lodged  at  the  bank,  wherewith  to  satisfy  a 
possible  lii  iiiuihI  which  might  be  made  in  the  event 
of  the  coiiiiitioim  contained  then-in  being  fulfilled, 
entitling  a  reiripient  to  tht^  i  loOoftVred.  How  can 
it  be  said  that  such  a  statement  as  that  embodied  a 
mere  expression  of  confldenoe  in  the  wares  the  de- 
fendants had  to  sell  ?  I  cannot  read  the  advertise- 
ment in  any  such  way.  In  my  judginont  the 
advertisement  was  un  offer  intended  to  be  acted  upon 
if  the  conditions  were  performed,  and  when  accepted 
oottstitated  n  binding  promise  on  whioh  an  action 
would  lie.  aanuning  that  then  was  eonaideration  for 
Ihet  promise. 

Mr.  Finlny  said  that  it  was  a  promise  in  honour,  or 
an  agreement  in  honour,  or  a  contract  in  honour;  I 
asked  him  what  he  meant  by  that,  and  he  said  that  it 
was  a  mere  nudum  partum.  That,  I  understand;  I 
understand  that  if  there  be  no  consideratimi  for  a 
pramjae,  It  may  be  called  a  promise  in  honoor,  or,  as  a 
fawyer  woold  call  it.  a  promise  without  consideration 
and  Hiidum  jxictuin  ;  but  if  he  moans  anything  else  I 
do  not  understand  it.  I  do  not  understand  what  a 
promise  or  an  agreement  in  honour  is,  unless  it  is  one 
on  which  an  action  cannot  be  bcooght  becanse  it  is 
nudum  pactum ;  and  about  nudmn  padum  I  will  say  a 
word  presently. 

In  my  judgment  this  first  points  fails,  and  I  think 


that  this  was  an  o£Eer  intended  to  be  act^  upoa,  sad, 
when  acted  upon  and  the  oonditions  performed,  gaf» 
a  right  of  aotiim  to  a  pcnon  perfonning  tboas  em- 

ditions. 

Thi  ll  it  w,H-s  argued  that  the  promise  wa"  too  wide, 
because  there  is,  it  was  said,  no  limit  of  time  within 
wliieh  the  person  is  to  catch  the  influenza.  I  am  not 
going  to  paoae  there.  As  has  been  pointed  oat  hy 
Lindley,  llj.,  there  are  aa  to  this  three  possible  oon- 

stnictions  to  this  contract.  I  like  the  last  two,  if  I 
may  call  them  so,  the  best — viz.,  cither  "catching 
the  influenza  during  the  time  yi  u  nrx  using  the 
balls,"  or  "  catching  the  influenza  within  a  reasonable 
time  after  the  expiration  of  the  two  weeks  daring 
wfaidi  you  haTe  oaed  it  three  times  daily."  It  is  not 
necessary  to  say  which  is  tiie  oorreet  eonstmetioo. 
The  third  possible  con-itnittion  is  "durinir  tbo  'pi- 
demic  "  ;  but  whichovor  l>e  the  true  construction,  there 
is  Huflicient  limit  of  time  to  prevent  the OOOtnot  bsiag 
too  vague  in  that  particular. 

Then  it  was  argm^l  that  if  the  advertisement  oon- 
stitated  an  offer  which  nu|^t  cnlminate  in  a  contrsot 
if  it  were  accepted,  it  was  not  aooepted  by  the  nlam- 
tifT  ill  the  milliner  cmtemplat^'d  :  and  it  was  said  that 
the  nmnner  contemplated  was  such  that  notice  of  the 
acce  ptance  hatl  to  1h'  given  by  the  party  using  the 
smoke  bidl  to  the  defendants  before  user,  so  that  the 
defendants  might  be  at  liberty  to  superintend  the 
experiment.  AH  I  can  say  is  that  there  is  no  such 
provision  in  the  advertisement  at  all ;  and  that  in  my 
judgmont  no  such  provision  can  1><  ri  ud  into  it.  I 
entirely  agree  with  what  has  fivlhn  from  the  other 
Lords  Justices— via.,  that  this  is  one  of  those  cases  in 
which  a  performaaoe  <rf  tiio  condition; — ^the  oonditiaD 
being  the  nser  of  this  smoke  ball  three  timas  daflty 

for  two  weeks — is  an  fvrro]itancf'  of  the  offer. 

Then  it  wiis  said  thut  there  was  no  person  named 
in  the  advertiwnnent  with  whom  any  contract  w-is 
made.  That,  I  supj^ose,  has  taken  place  in  every  CJise 
in  which  actions  on  advertisements  have  been  main- 
tained for  the  time  of  WMiamt  v.  Cbrteordias— and 
before  thafr— down  to  the  present  day.   T  have  nottbg 

to  add  to  what  has  boon  said  on  thiit  siibject — that  a 
jwrson  becomes  a  iki-.^kuh  'h^i'/u'itii  and  able  to  sue 
when  he  performs  the  cuiiditioiis  tm  utioned  in  the 
advertisement,  which  gives  him  a  right  to  the  money 
therein  offered. 

Then  it  was  said  that  there  was  no  oonsideratiaB, 
and  that  it  was  nudum  jmctum.  There  are  two  con* 
sidenitions  hero.  One  Ls  the  consideration  of  the  in- 
convenience of  ha^'ing  to  use  this  bull  three  time* 
daily  for  two  weeks.  That  is  a  consideration  moving 
from  the  plsintiff'  to  the  defendants ;  and  the  other 
consideration  the  money  gain  likely  to  aoomo  to  the 
defendants  by  the  enhancod  sale  of  the  smoke  balls 
by  reason  of  tho  plaintifTs  user  of  thom — ample  con- 
siderations to  Hupj>ort  tho  jiriiini-io. 

I  have  only  now  to  add  l^hat,  a^  reganls  the  points 
rnified  as  to  this  being  a  policy  or  a  wager,  m  Vf 
judgment  there  is  nothing  in  ather  of  them. 

Appeal  dimiiutd, 

SoUoitor  ibr  tim  nppdlaiiti,  J.  Baiifot  Pitman, 

fortiwratpoodant.         Jloseoe,  Cbb 
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Fnm  Chan.  IMt.  \ 

(Undlev.  Buwon.  and  [  NOF.  21. 

A.L.Suuth,LuJJ.)  ) 

SRUiHm  ft  Ciow  *.  Sbbv  ft  Co. 

patent — Action  to  restrain  tknmtt  Iff  **Oircular«,  (ulirr- 
titemertts,  or  <>therwi»e  " — ThreaU  contained  in  Mtrra 
— Ansu-er  to  i/njuiriea — Privileged  communicatious — 
Fatmke  unable  to  bring  aetion  for  if^fringemmU — 
Afeate,  Detigns,  and  Tnd^MMtM  Ad,  1888  (46ft 47 
FiU.  c.  67)»  «.  82. 

A  "t?,rrfi("  un'fhiri  (?ir  mettninq  of  ttdion  32  n/  the 
ttttcnti  Ai^t.  18lS3,  )/)(!'/  Ik-  andaiutd  in  htttrs  irritt'U 
boni  fide  in  aji^inr  (0  iuiiniriiS  tnndr  n>»:iit  a  jKttent. 
Sttelt 'I  I'ttn- cannot  h>  O'lisidrrtd  us  u  privileged  cum- 

Ilu  vord*  "  or  othgrwite"  iu  the  »ettwn  an  not  to  be 
(famed  0$  ejvuAem  generu  wtth  **  ekembn  or  advtrttw- 

i:.r.,U  "  ;  tlui/  arr  ejlemhd  hij  the  vmd»  whidk  ftOOtde 
(lad  not  ctrnfintd  by  them. 
Driffield  and  East  Riding  Pure  Linfleed  Cake  Co. 
r.  Waterloo  Milla  Cake  and  WardKmnng  Co..  34 
IT.  R.  860,  31  Cft.  2>.  688 ;  OomMned  Weighing  and 
Advertising  Co.  v.  Automatic  Wcighinf^  MaohiiK"  C^., 
37  W.  It.  GlitJ,  42  Ch.  D.  6O0 ;  and  Barrett  v.  Day,  38 
IT.  A.  862,  48  Cft,  1>.  485,  otRprmii. 

This  was  an  afmeal  by  the  defendants  from  a  dt<- 
cision  of  Xurth,  J.,  who  had  held  that  certain  letters 
of  the  defendants  contained  "threata"  wiUiin  flie 
BMnmg  of  aection  32  of  the  ^tenta,  Oeiigiw,  and 
l^ade-Mirlcs  Act,  1883,  and  had  granted  an  injtinc- 
tioB  to  restrain  sucli  tlirouts,  with  :iti  irujuirj"  ae  to 
danages.  The  corn  Hixju<leiice  wliich  cunstituted  the 
iilleged  '"thiiat.s"  is  set  out  in  tln'  judgment  of 
Lindley,  L.J.  Intimately,  on  the  Itith  of  May,  1892, 
the  plaintiUSs  issued  the  writ  in  this  aetMm  against  the 
doMidanta,  daimiog  an  injunction  to  restrain  the 
defendants  from  making  or  continning  threats  of 
Ir-gal  proce«'<liiig8  or  liability  by  letters,  circulars, 
»dvertis4.'nituts,  or  otherwise  in  respect  of  the  alleged 
infringemc-nt  of  patent  Xo.  4,102  of  1886,  of  wmoh 
the  d^endoata  claimed  to  be  the  aeilgneee,  damages, 
andeoats. 

Section  '.VI  of  the  Act  provnrles  as  follows  : — "Where 
any  person  claiining  to  be*  the  patentee  of  au  inven- 
tion, by  circular,  aflvertisement,  or  otherwise,  threat- 
ens any  other  person  with  any  legal  proceedings  or 
HaldHy  in  napeot  of  any  alleged  mannfaotme^  nae, 
•ale,  or  purchase  of  the  invention;  any  person  or 
persons  aggrieved  thereby  may  bring  an  action 
against  hiiu,  and  may  obtain  an  injmiction  against 
the  continuance-  of  such  threats,  and  may  recover 
such  damage  (if  any)  as  may  him  bean  l«H^^nfd 
thsnby,  if  the  alleged  maanfaetim,  nae,  aala,  or  pmr- 
diase  to  wUdi  the  thresla  relacted  was  not  m  ftujt  an 
infringement  of  any  legal  rights  of  the  person  making 
suuh  threats ;  provided  that  this  section  shall  not 
ttpply  if  the  p<-i-son  making  such  threats  with  due 
diligenoe  commencea  and  proeecutea  an  aotaon  for 
iafangament  of  faaa  paitent.'^ 

Bou*Jitld,  Q.C.,  and  T.  Terrell,  for  the  appellants, 
noantended  that  their  letters  did  not  oontaia  a  threat 
wifldn  tlie  meaning  of  section  82  of  the  Act.— The 

Ifttf-rn  were  written  merely  in  answer  to  questions 
*hich  they  wore  bound  in  common  faimeas  and 
honesty  to  answer  and  to  give  an  opinion  upon.  The 

Sunriew  of  the  section  bad  been  extended  by  the 
ectnone  beyond  what  was  intended.  Under  the  old 
law,  88  in  a  caso  of  libel,  this  would  have  been  a 
privileged  communication.    The  section  was  passed 

(<!.}  Beported  by  W.  SflALLCiioea  Oosdabs,  Esq., 


with  reference  to  a  well-known  class  of  cases  :  ITrert 
V.  IfViW.  L.  R.  4  U.  B.  731,  17  W.  R.  Dig.  91  ; 
nah'.'i  V,  nn.f!:,ri:o<,!.  29  "\V.  R.  9,  1.5  Cb.  I).  .»]  1. 
In  such  cases  no  action  would  lie  against  the  threats 
unless  mala  fides  was  proved,  and  the  section  was 
directed  ag^at  threata  without  mo^d  jSdei.  Tha- 
word  *' otherwise*'  must  be  leatrioted  to  woida 
ejii^dem  ffrnerta  with  circulars  and  advertisements:" 
JiarreH  v.  Dili/,  3«  W.  R.  302,  43  Ch.  D.  435; 
Dwarris  on  Statutes,  pp.  621,  6o7.  If  mula  fide$ 
were  shown  here  the  remedy  would  be  outside  the 
section.  The  doctrine  of  privilege  most  be  read  into 
the  section. 

Jloultvn,  Q.C.,  and  Middem,  tot  the  respondents, 
were  not  oJled  npoo. 

Ldtbley,  L.J. — This  is  an  action  brought  on  the 
32nd  section  of  the  Patents  Act,  1883.  North,  J.,  has 
held,  nnder  etronmstanoes  to  which  I  will  shortly 

allude,  that  the  ib  fcndants  have  threatened  by  "cir- 
culars, advertisements,  or  otherwise,"  not  certainly 
by  circulars  or  advertisements,  but  "  otlierwise,"  some 
person  with  legal  proceedings  or  liability  iu  respect 
of  an  alleged  manufacture  and  so  on;  and  he  jibs 
granted  an  injunction.  The  short  outline  of  the  case 
is  this.  It  seems  that  the  defendants  have  a  patent 
camera,  and  it  appears  that  they  were  oustomers  ^if 
the  London  Stereoscopic  Co.  It  appears  that  (he 
plaintifT  has  got  a  camera,  wiMlifaiSr  1m  has  got  a 
patent  for  it  I  do  not  at  this  mosMnt  nooUeot — I 
think  it  is  said  be  bad — ^bnt  be  wanted  to  introdnoe' 
his  camera  to  the  public,  and  ho  sent  it  to  the  liOndon 
Stereoscopic  Co.  Tlie  T/ondon  Stereoscopic  Co.,  think- 
ing that  it  looked  Kiiini  thHif>  liketln!  ilt  fi  ndantH* [nitt  nt 
camera,  with  which  thev  were  acquainted,  wrote  to 
the  defendants  and  asked  them  their  opinion  about  it, 
whereapon  the  defendants  wrote  this  letter  of  the 
18th  of  February,  1892,  to  the  London  Stereoscopic 
Co. :  "  In  reply  to  yours  of  the  13th  inst.,  we  bog  to 
confirm  our  opinion  previously  expressed,  that  the 
camera  in  questimi  is  an  infringement  not  only  of  our 
patent  Ko.  4,102/8d  but  also  of  our  No.  16,6^7/91. 
We  buTe  taken  faifber  advice  in  Hie  matter.  Mid  w*- 
are  prepared  to  stop  the  sale  of  the  camera  if  placed 
on  the  market.  If  you  are  willing  to  do  so  it  would 
save  time  and  trouble  if  you  would  give  u.s  the  naiuo 
of  the  manufacturer,  and  we  will  communicate  direct 
with  him."  In  consequence  of  that  th<'  .Stereosoopio 
Co.  declined  to  bny  any  of  the  plaintiff's  cameras, 
and  fhey  said,  through  their  solicitors,  in  their  lettor 
that  which  is  only  natural:  "Under  these  circum- 
stances it  is  absolutely  impossibln  tor  our  clients  to 
continue  any  negotiations  for  an  a^rrcement.  How- 
ever useful  tout  imvsntikmaifty  be,  tb^  cannot  sub- 
mit themselves  to  the  risk  of  a  lawsntt.'*  Then  on 
the  20th  the  plaintiffs  themselves  wrote  to  the 
defendants  this  letter:  "We  are  informed  fr<in  a 
letter  which  you  sent  to  the  London  Stereoscopic  Co. 
that  you  intend  to  dispute  our  right  to  make  our 
patent  hand  csmei*,  which  they  showed  you  a 
sample.  Wo  may  say  we  have  tsken  oompetent 
advice  from  more  than  one  eniiMnt  authority,  and 
we  are  fully  prepared  to  defend  any  action  that  you 
may  bring*.    The  only  probable  result  will  be  the 

2uashing  of  your  own  pi&ent  through  defective  speoU 
cation.  In  any  case  we  are  advised  that  our  camera 
is  deer.  We  are  sorry  to  have  to  come  to  Htigation- 
with  you,  but  we  are  so  sure  of  our  own  ground 
that  we  cannot  for  a  moment  entertain  the  idea  of 
withdrawing  our  camera  from  the  market."  Then  in 
answer  to  that  the  defendants  write  to  the  plaintiffs : 
*'  In  reply  to  yours  of  the  2Uth  we  can  only  oonflrm 
oars  of  the  18th  to  the  London  Steraosoopo  Oo.,  that 
we  considered  the  camera  in  qnestioii  aa  inmuM- 
of  00  patnti  N«k  4,10^85  and  Ufitfl^U 
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.•«nd  are  pnpaied  to  taks  adiim  to  stop  tlie  asle.  In 
Older  fhat  W9  may  fariher  into  fhie  maMut  before 
loss  of  tiino  in  incurred,  if  you  would  ffllld  us  a 
camera  and  )^vc  us  the  number  of  tiM  patent  it 
would  be  uu  aid  to  OUT  fartfatt  iilVHii^itiom  of  the 
matter,"  and  so  on. 

Now,  Xorth,  J.,  has  held  lhat  those  threats  are 
within  the  meaning  of  the  expression  in  the  32Dd 
section.  And  before  I  say  any  more  about  that,  we 
must  look  a  little  further  into  this  section.  Supposing 
they  are  threats,  then  the  person  threatened — tnat  is, 
the  present  j>laintiff  or  any  person  aggrieTed — ^may 
bring  an  aotum  a^punst  the  person  making  the  threat, 
and  may  obtain  an  injunction  against  tM  oontinn* 
anco  of  such  threjits,  and  may  rr-rovcr  stich  dama^os 
as  may  have  l;>eeii  sustaiiitKl  tkcreby.  But  that  is 
HubjiL't  to  thesH  two  qualifications:  "if  the  allcgtHl 
manufacture,  use,  sale,  or  purchase  to  which  the 
threats  related  was  not  in  faot  an  inficingement  of  any 
legal  lights  of  the  perMn  makinc  saoih  threats." 
Well,  now,  it  is  admitted  here  by  1&.  Bonsfleld  that 
the  plaintiffs'  camera  cannot  be  rfgiirdoil  T>y  liiiu  as  in 
fact  an  infringement  of  th»!  defendants'  legal  rights. 
That  is  i  xjil.iined  by  the  state  of  the  patent,  and  the 
noceesity  for  amendment.  Therefore,  that  condition 
is  complied  with.  Then  there  is  this  further  proviso, 
*'  that  this  section  shall  not  apply  " — that  is  to  say, 
an  action  shall  not  lie  imder  this  section  "  if  the 
person  making  such  threat*  with  due  diligence  com- 
mences and  jjrosecutes  an  action  for  infringement  of 
his  patent."  For  the  same  reason — vis.,  that  the 
defendants'  specification  is  not  in  a  fit  uad  proper 
state,  and  that  an  amendment  is  desfaaUe  —  ftr. 
BousiSeld  also  admits  that  it  is  a  fact  that  the 
defendants  an*  not  in  a  position  to  commence  and 
prosecute  an  action  for  the  infringement  of  their 
patent ;  therefore,  both  these  conditions  may  be 
regaided  as  complied  with,  mi  we  need  not  trouble 
fnuaelTBS  further  about  thsm,  ssospt  that  that  last 
proviso  contains,  I  think,  the  key  to  the  legiriation. 
I  make  thiit  observation  because  we  all  know,  as  a 
matter  of  ]ll^t^)ry,  that  this  section  in  the  Patents  Act 
was  introduii  i  partly  inconsequence  of  the  decision 
of  this  court  in  HaUey  v.  Brotherhood.  Now,  the 
objeot  of  this  Act  was  to  cure  two  blots— first  of  all, 
to  l^Te  an  action  for  damages  whwe  there  was  not 
onebefbre ;  and,  secondly,  to  enable  an  action  to  be 
brought  nguinst  a  man  who  uses  these  threats  unless 
he  will  or  does  follow  up  his  threat  by  commencing 
an  action  himself.    That  is  the  keynote. 

Now,  beating  in  mind  the  state  of  the  law  which  pre- 
oedfld  this  enactment,  let  ns  lookto  see  what  it  is.  ^Fhe 
observations  which  I  have  made  throw  a  good  deal  of 
light  on  the  word  "  otherwise."  to  which  I  will  pre- 
sently refer  moi  c  at  length.  The  object  of  this  section 
is,  I  think,  apparent  when  once  you  bear  in  mind 
what  I  have  already  pointed  out,  and  it  is  this— vou 
an  not  to  threatoi;  yon  ac«  not  to  do  it  even  in  a 
genaral  Und  of  way  wliieii  might  not  be  regarded  as 
a  threat  to  any  particular  person  :  you  are  not  to  do  it 
even  by  a  circular  or  adrertiseraent  ;  but  if  you  do 
threaten,  no  action  is  to  lie  against  you  if  you  will 
mosecute  the  person  wbo  is  aimed  at  by  your  threats, 
'foat  is  the  substiince  of  it.  Now  I  will  read  the 
Motioa:  rHis  lordship  read  the  section,  and  con- 
tinued;] NOW,  Mr.  Bousfield  has  urged  upon  us,  that, 
although  the  letters  to  which  I  have  referred  may  bo 
regarded  as  threats,  they  are  not  threats  by  circulars, 
advertisements,  orotherwise,  if  you  read  "  otherwise," 
as  he  says  you  ourht,  ^'asdest  gmeria  with  circulars  or 
advertispments— &at  is  to  say,  by  some  published 
notice  or  in  some  public  way  more  or  less  like  a  circular 
or  an  advertisement.  If  you  so  read  it,  it  strikes  me 
you  miss  the  substAnce  of  the  section :  that  is  to  say, 
jrou  allow  a  man  to  make  all  sorts  of  threats,  provided 
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he  does  not  do  it  by  oLroalar  or  advsrtiasnMnt,  or 
by  some  method  like  a  drBolar  or  adrertiseoient. 

The  object  of  the  section  is  to  prevent  threats,  even, 
as  I  say,  in  a  general  way  by  circular  or  advertise- 
ment, which  might,  or  might  not,  be  construed  or 
regarded  as  a  threat.  You  are  not  to  do  it ;  but  the 
proviso  shows  ttiat  if  you  do  it,  yon  are  not  liable  if 
yon  bring  an  action.  Is  this  the  ooostraction  which 
has  been  put  on  this  section  before  ?  It  appears  to 
nio  it  is,  and  has  been  for  some  few  years  jiast.  It 
was  the  construction  put  upon  it  in  brijfi'hl  dec.  Co. 
V.  WnterhM)  MUU  dtc.  Co.,  34  W.  B.  360,  31  Ch.  D. 
038,  it  was  the  oonstmotiini  put  upon  it  in  the  CSras* 
himed  Weighing  and  Adverti$ing  Co.  r.  7Ae  AiOoaiaUe 
Weighing  Machine  Co.,  37  W.  R.  ()3(),  12  Ch.  D.  665, 
and  it  was  the  construction  i>ut  u]H)n  it  in  Barrrti 
v.  Dtuj,  :}S  W.  K.  ;ji32,  43  Ch.  D.  4:5.'>  — all  before 
three  different  judges;  the  first  being  the  decision 
of  Bacon,  V.C.,  the  second  being  the  decision  of 
Eekewioh,  J.,  and  the  third  the  decision  of  North* 
J. ;  and  they  baTe  all  adopted  the  view  that  a  fhreai 

by  a  letter  is  stjffii  irnt,  although  vou  cannot  call  ft 
mere  letter  something  like  an  advertisement  or  a 
circular.  My  own  ofwiion  is  that  that  oonstnution 
is  the  oorreot  one. 

Then  m  are  urged  to  say  that  a  letter  whidi  is 
in  answer  to  a  question  is  privil^ed.  It  appears 
to  me  that  the  question  of  privilege  is  far  away  from 
the  subj(x;t  of  this  im^juiry.  There  is  nothing  about 
privilege  in  it  either  at  common  law  or  under  the 
statute  as  I  understand,  but  wrtainly  not  under  the 
statute.  There  is  nothing  in  the  language  of  seotion 
82  wUoh  invitfls  or  allows  tte  eonsideration  of  audk 

a  question  as  privilege.  I  think,  therefore,  the  deci« 
sion  (  f  North,  J.,  in  this  case  was  right.  As  to  those 
letters  being  threats,  there  is  no  doiilit  ih  iut  it. 
The  only  doubt  is  whether  they  are  threats  within 
the  true  mi-aning  of  the  word  "  otherwise."  IhnvB 
flome  to  that  eonolnsioai  and  therefore  the  anpeal 
must  be  dismissed. 

BowxN,  Ij.J.-  -I  am  of  the  same  ojiinion.  The 
inquiry  p^-rhaps  is  not  too  far  to  emhiirk  upon  as  to 
what  was  the  state  of  the  law  before  the  statute,  and 
Hmd  wa  shall  see  iriut  the  statute  meant.  iU 
common  law  there  was  a  cause  of  action  whenever 
one  person  did  damage  to  another  wilfnily  and  inten- 
tionally, and  without  just  CJiusc  or  excuse.  Under 
the  head  of  that  class  of  action  came  the  actions  of 
slander  of  title,  whether  the  subject  of  the  slander 
was  real  or  personal  property  If  a  man  ftJsely  and 
maliotona^'— beoaoss  flie  malice  would  show  there 
was  no  just  cause — made  a  statement  about  the 
property  of  another,  which  was  calculated  to  do,  and 
whit'h  did  do.  damage  to  the  dther  in  the  mwnage- 
ment  of  that  property,  an  action  would  lie  at  common 
law  and  the  dassages  would  be  leooverable ,  and  at 
ehanonv  I  snpposathat oren  if  yon  could  not  prove 
aotaal  oamage  ineurred,  ihe  oonrt  might,  if  aotoal 

dnniiigo  was  likely  to  oeeur.  prevent  the  wrongful  act 
by  injunction.  The  caHcs  on  the  chancery  side  and 
on  the  common  law  side  which  <u;curnxi  before  the 
Act,  and  which  make  it  clear  what  the  state  of  the 
law  was,  are  HaUeuv.  Brotherhood  OH  the  chancery 
side  and  Wren  v.  Widd  on  the  oommon  law  side. 
Although  in  each  of  those  oases  an  action  was 
held  not  to  lie,  the  law  is  laid  down  in  an  tin- 
mistakable  manner.  Nor  does  it  require  elab- 
oration to  show  that  if  I  make  a  misstatemeiit 
falsely  and  maliciously  about  the  property  of 
another,  which  does  him  damage,  the  eommon  law 
would  take  cognizance  of  such  an  action.  Then 
comes  the  statute.  It  is  to  be  observed  that  in  order 
to  make  good  such  a  cause  of  action  at  cuuuuon  law, 
or  in  order  to  make  good  such  an  appUoatiou  to  the 
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oonit  for  an  iuterferenoe  hy  the  oourt  on  the  equity 
■de,  you  must  show  the  ttatement  WM  fidM  MM 

ggahGioas — a  wilful  act  done  without  just  cause  or 
ezcQse  ;  and  if  a  person,  in  the  raaint«nan(»  of  what 
he  conn  ivrti  to  be  his  rights,  put  fi)rward  a  state- 
meat  without  knowing  it  to  be  falne,  but  believing  it 
to  be  tnuBt  OTW  if  the  statement  did  damage  to 
soother  pexam,  an  action  would  not  lie,  and  the  oooit 
of  e^ty  would  not  interfere.  Wliv  P  Not  beoanse 
Ais  IS  a  right  which  belongs  to  the  law  of  libel, 
hntbecaufie  it  btlongs  to  the  general  class  which  I 
bive  dc^;ribcd  :  and  the  eflfect  in  the  same,  that  if 
there  was  an  occaiiion  upon  which  a  person  was 
acting  upon  his  rights  in  putting  forwalrd  his  own 
esse  the  law  wonld  not  interfere;  and  that  the 
remit  of  that  would  be,  as  is  obvious,  that  a  threat 
sbont  an  infringemont,  or  an  alleged  iufriiigtnitnt, 
(Xiiild  not  bo  made  the  subject  of  an  action  or  a 
sait  unless  yon  were  ptcpand  to  show  it  was  maid 
Jdti  thet  then  wee  no  wniionnMo  ezowe  ftur  it. 
But  it  is  to  be  obserred  that  that  threw  the  ohm  on 
thi>«e  who  instituted  such  an  action,  and  made  the 
rt-iui-Jy  in  a  cdsu-  of  assertion  of  juitent  right,  the 
ef-ct  of  which  was  to  paralyze  the  trade  of  others, 
alvjj^i  nugatory  ;  beoMue  it  would  be  extreme^ 
ditii  ii]t  to  prove  that  the  persons  put  forward  these 
•uertions  maliciooaly,  or  without  lust  caus(<  or  ex- 
eoje,  to  interfere  with  the  prooeemngs  of  another; 
and  apparently  the  Legislature  was  of  oj)inion  that 
there  was  a  mischief  which  was  not  touched  by  the 
common  law,  and  which  it  could  cure,  and  we  must 
•en  by  the  section  itself  what  the  mischief  was  and 
howttr  tiie  section  has  eared  it. 

In  the  first  place  it  seems  to  me  that  the  whole 
anmment  of  iir.  Bou'^field  and  Mr.  Terrell  depends 
Bpm  their  convincing  us  that  this  particular  throat  is 
not  a  threat  within  the  meaning  of  section  32,  "  by 
circulars,  advertiseraents,  or  otherwise."  They  sav 
list  of  all  that  this  is  not  a  threat,  because  it  is 
sddressed  in  answer  to  a  letter  with  regard  to  one 
thrt  at :  and,  secondly,  the  other  threat  is  a  threat 
juilrtiwed  to  the  particular  person  who  is  supposed  to 
infringe  the  patent.  But  using  the  language  in  its 
erdiaaiy  sense  it  is  diffioolt  to  aoe  th*t  this  intima- 
lioB  eeasee  to  be  s  threat,  beoeose  it  it  addreeted  to  a 
third  i>f-rson  in  answer  to  an  inquiry,  or  because  it  is 
»ddre*«d  to  the  fw'rson  himself.  We  are  not  dealing 
wirh  hbel  or  with  any  question  of  pubUcation.  We 
are  dealing  with  thre^.  If  I  threaten  a  man  that  I 
wiU  brinar  n  action  against  him,  I  threaten  Ai'»t 
■ore  or  less,  because  1  address  that  intimation  to 
Umsdf ;  and  I  threaten  him  none  the  less  because  I 
Address  the  intimation  to  a  third  person.  Jlr. 
Bousfield's  arg^ument,  as  it  seems  to  mo  with  his 
ujoal  quickness  and  perception  to  be  understood, 
depends  oa  bis  being  able  to  ooniinoe  us  that  this  is 
not  a  tineat  by  eiroSar,  adrertisanent,  or  otherwise. 
The  word  "otherwise,"  he  says,  ought  to  ho  cut 
down  and  conaiilered  according  to  the  rule  which  ia 
shortly  described  a,s  the  nde  of  >i)ivh  m  (jeueris,  that  it 
follows  upon  -'circular  or  advOTtisement>"  and  that 
you  must  construe  **  otborwise  "  in  such  a  sense  as  to 
gnfine  it  to  the  dass,  or  at  least  to^  the  genu»,  of  the 
siroalata  or  advertisements.  There  is  no  doubt  of  the 
^itlWee  of  the  rule  <  //.  ,<r7<  ;,i  ,/i  nt-ris  :  it  cannot  bo 
denied  that  the-  general  words  ought  to  be  construed 
with  reference  to  the  words  which  immediately  aro 
snmad  them.  But  there  is  an  ezoeption  to  that  rule, 
if  it  be  a  rale,  and  not  a  of  common  sense, 

vfaich  is.  that  although  the  words  immediately 
Sround  and  ]j«'fore  the  general  words  are  words  which 
srepri'r/i/7  /"u  /'  confined  to  a  chi-ss,  if  you  can  se<',  from 
a  wider  inspection  of  the  scope  of  the  Legislature, 
that  the  general  wotda,  notmUistanding  raat  they 
ioUov  partwolar  wocda,  en  imw^eleaa  to  be  oon- 


strued  generally,  you  must  give  effect  to  the 
intention  of  the  Legislatare  as  gathered  from  the 
entire  section.  And  hero  the  question  is  whether  the 
entirt>  section,  when  j'ou  have  regard  to  the  special 
subject-matt'T  u-.  it  is  ujiiilir.l.  does  not  load  you  to 
the  view  that  the  larger  niCJining  must  bo  put  upon 
the  words  "  or  otherwise,"  and  that  they  are  rather 
extended  by  the  words  which  precede  them  than  thej 
are  themselVes  confined  by  them.'  IVhat  is  the  subjeot- 
matter,  in  the  first  phico,  of  this  section  ?  It  is  a 
threat  about  a  patent  action.  Now  ever)'  person  of 
common  sense  knows  what  is  involved  in  patent 
actions,  and  what  the  exjiense  of  them  is ;  and  every- 
body knows  that  to  be  threatened  with  a  patent 
action  is  about  as  disagreeable  a  thing  as  can  happen 
to  a  man  of  business ;  and  the  thing  most  calculated 
to  paralyze  a  nmn  in  his  busineHs,  even  if  hO  bO  in* 
notiont  of  any  infringement  of  patent  law. 

To  say  that  the  threat,  which  the  Legislatore 
intends  to  stop,  is  only  such  a  threat  as  is  diraotod 
generally  to  tne  public  by  oiroolars  and  advertiae- 
raents,  wonld  bo  to  make  the  protection  incom- 
mensurate with  the  evil,  because  a  man  might  be 
addressing  a  threat  at  a  particular  moment  to  a 
mirohaser,  and  might  do  as  an  irretrievable  damage  to 
fhe  mannfaotnrer,  whose  manufacture  was  about  to 
be  purchased,  as  if  he  had  put  his  threat  in  the  Ttmet 
newspaper.  Take  the  language  of  the  section,  and 
if  the  sciijie  of  the  section  does  not  nm  in  the 
same  direction.  First  of  all,  an  injunction  may  be 
obtdned  against  a  continuance  of  such  threata— 
language  whioh  seems  to  indicate  that  it  ia  a 
han^ng  over  the  heed,  of  the  threat,  whioh  the 
Legislature  intends  to  put  an  end  to.  When  wc  eome 
to  the  last  paragraph,  which  says,  "Provided  that 
this  S'Kjtion  shall  not  apply  if  the  person  making 
such  threats  with  due  diiigenoe  commences  and  pro- 
secutes an  action  for  infringement  of  his  patent,"  the 
whole  meaning,  it  seems  to  me,  of  the  section  leaps 
into  light.  The  Legislature  desires  that  threats  on 
patent  actions  shall  n.jt  hang  over  a  man's  head,  that 
the  sword  of  Damocles  in  such  a  case  should  either 
not  be  suspended  or  should  fall  at  once;  and  it  is 
with  that  view  that  the  section  seems  to  be  framed. 
If  you  read  the  fDction  in  that  light,  it  seems  to  me 

that  the  words  "or  otherwise"  ciinnot  be  construed 
iu  the  narrow  way  in  which  Mr.  llousfield  desires  them 
to  be  construed,  so  that  the  Act  of  Parliament  should 
make  a  remedy  not  commensurate  with  an  obvious 
mischief  ;  and  although  I  agree  that  yon  should  not 
find  out  the  mischief  in  onMr  to  extend  the  remedy* 
yet,  if  the  mischief  is  obvious,  and  apt  words  are  to 
be  found  in  the  section,  nothing  is  plainer  than  that 
you  ought  to  expound  an  .\ct  of  Parliament  so  us  to 
deal  with  the  whole  mischii  f  whi  li  is  rlisclosed. 

What  is  the  exfdanation  of  the  addition  of  the 
words ''etronlars  or  advertisements**?  I  think itis 

rather  to  enlart^e  the  wonls  "  or  otherwise"  than  to 
cut  them  down.  It  niij^ht  WfU  hv  doubted  whether 
a  threat,  wlii'-h  \vas  not  addre.ssed  to  i\  jiarticular 
person,  or  was  not  addressed  to  a  particular  customer, 
could  be  said  to  be  a  threat  if  it  was  couched  in  the 
general  form  of  an  advertisement  issued  to  the  world, 
or  a  circular  issued  to  the  trade.  It  mi^ht  be  said.  It 
is  not  a  threat  at  all — I  am  only  informmg  you  of  the 
way  in  whioh  I  intend  to  do  my  business.  The 
statvteaajs  circulars  and  advertisements,  neverthe- 
Issi,  nu^  eontain  threats,  and  naee  these  words  so  as 
to  sweep  into  its  net  every  bind  of  threat,  the  result 
of^hicn  would  be  that  a  man  would  be  paraly/ed  in 
his  trade  by  having  an  action  un  a  patent  susixsnd^d 
before  his  eyes,  an<l  an  action  without  the  opj>or- 
tnni^  given  to  him  to  determine  the  suspense  at 
onoe^  ara  to  bring  the  question  which  is  raised  by  his 
antiVonM^  to  ^  ■pwdy  and  immediate  issue.  On 
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thoso  groundB  it  aofiua  to  mo  that  the  dedaions  of 
B:i( M  il.  V.C.,  and  Ki-kowich,  J.,  are  right  in  the  cases 
which  m;^  leuaed  broUuv  \m  otod,  and  North,  J., 
in  fbllowin^  1li«m  in  tb»  «ue  of  Barrtit  t.  Bojf  m» 

roiilly  doing  what  was  joat. 


iu  lu  Smixh,  L.J.— I  am  of  the  nme  opinion.  I 
have  only  to  add  a  few  worSa  as  to  wbat  my  view  ia 

of  the  short  rofiding  of  this  scrtion,  bocausr  it  is 
upon  that  swtion  li'l  that  tho  whole  of  this  case 
tnros.  Having  heard  tho  able  arguments  which  have 
been  addressed  to  us,  I  have  arrived  at  this  oonolu- 
■ion,  lliat  it  is  an  absolute  proMbition  against  a  person 
ttoeatening,  unless  the  tbreatener  can  get  Umself 
within  either  of  the  two  stiving  clauses  at  the  end  of 
thf  ii'  ctiiii!.  I  will  sny  thlM,  that  my  rr'u<iiiirr  of  tlio 
section  is  that  you  shall  not  thrffit<'n  legul  prownHl- 
inga  unless  the  manufacture  to  which  tho  threat 
^ipliea  infringes  the  l^al  right  of  the  tbreatener, 
1^  unless  the  tbreatener  is  about  to  forthwith  bring 
an  action  to  show  tho  vali'lity  of  his  threats.  If  he 
cininot  briiifr  hiiiist  lf  witliin  tliose  two.  what  I  call, 
saN'ing  climsfs  at  ilw  I'ud  of  that  Hrrtiun,  thfu  tho 
Section  abiH)lutoly  forbids  a  man  threat^^ning  legal 
proceedings  with  regard  to  a  patent  action  at  all ; 
and,  in  my  (wiinion,  it  is  nihil  ad  ran  to  sa^  that  what 
bo  did  was  wmH  Juh.  or  that  what  he  did  was  on  a 
pirivilege<l  occasion,  becausf-  thf  st><'tion  says  yoti  shall 
not  threaten  unlens  you  c*iiu<;  within  thotn'  two  jiro- 
visoes  at  the  end. 

Then  we  were  pressed  very  much  with  the  wonls 
"  circulars,  advertisements,  or  otherwise,'*  and  I 
think  Mr.  Bousfield's  arginnent  was  taking,  ai>d  it 
looked  to  me  at  first  as  if  tho  words  "  or  otherwise  " 
wore  ctinfinrd  to  (-irculars  or  ii(lv(  rtis.  lu^  nts.  Uui 
when  once  you  come  to  the  cunt-lu.sion  ttiat  thin  is  an 
absolute  prohibition  against  threatening  legal  pro- 
ceedings at  all  unless  the  man  oomes  within  the  two 
prQvisoes,  I  entirely  agree  with  what  has  been  said 
MM  my  brothers  who  have  preceded  me,  tliat.  instead 
OT  "otherwise "  Ijcing  a  word  wliich  sliould  bp  cut 
down  tn  "  circulai-s  nv  iiilvci  tisi'iiiciits."  it.  is  u  wiinl 
which  should  bi-  erilnrg«xi,  m)  as  to  increase  the  uiciuis 
by  which  a  threat  can  be  uiado.  With  what  was  said 
by  Bo  wen, !«.  J  ,  I  entirely  agree.  If  they  had  not 
had  in  this  section  dreolars  or  advertisements,  a 
tlirerit  ti)  a  thinl  pf-rson  by  a  letter  might  have  been 
argiu-d  iK)t  to  huvc  Inen  a  thn-nt  witliin  tho  section. 
In  my  judgment  North.  J.,  is  right,  and  Kokewioh,  J., 
was  right,  and  Bacon,  V.C.,  was  rii(ht,  and  I  agree 
tiiat  tmb  mpfttil  oo^t  to  be  dismiMed 

Appeal  diamiaaed,  with  cottt. 

On  the  applioatifm  of  ooonsel  the  inqniiy  as  to 
damagea  was  stayed  until  the  11th  of  January,  1893, 

withhber^tO  n]iiily  after  that  date,  the  dcfciiduntJi 
undertaUqg  in  tho  mmutimo  to  aoMod  their  patent 
and  pfoaeonte  their  action  with  due  diligeafle. 

Solicitors  for  the  plaintiffs,  Wnfrr/iouff,  Winfrr- 
bctham,    cfc  IlaiTitton,    for    ( 'oz.i'it»-Uur<ly  ct  Jrtvaou, 

Nonrioh. 

Solioitorafor  the  defendants,  Watkiiu,  BogtUt  ^  Co. 


IQtg^  (Ktmttt  of  Sttfticc. 


Chan.  Div. 
North, 


KoBEKTs  c.  Booth,  (a.) 


I'rai  iirf — Jlimiii'sij!  nj  action  /nr  iraid  <\f  protKvtio 
(-'oniitrr-ctahn — J>'/'iiiilt  of  rrpltf  tlii-reto — R.  S.  (7»^ 
1S83,  oni.  21,  r.  10;  t/rJ.'23.  r.'4  ;  <W.  27,  r.  11. 

The  defendant  to  an  tution  ddiwrrtl  a  omnter-ekum. 
The  action  reas  dimisttd  for  want  of  proseeiiWaii,  tka 

jiiaintijT  fi'i'-iit,/  failed  to  deliver  n  rrph/. 

Ilfl-i,  li.'it.  under  ord.  27,  r.  U,  <A>;  defettdani  wm$ 
entithd  t4>  »rt  dvnm  the  ocfMiM  OH  nutttoH  for  JadgmuU  om 

his  •'"iiiifi  r-rlnim. 
Short  cause. 

This  action  was  commenced  on  the  2-ith  of  Xoveui- 
bCT,  1891.  By  his  statement  of  claim,  delivered  on 
the  27th  of  Hay,  1892,  the  plaintiff  allegcrd  the  exist- 
ence of  a  pMtnership  between  himself  and  the  defend- 
ant, and  claimed  a  partnership  account,  payment  of 
sums  due.  and  an  injunction  t4i  restrain  the  defsodaot 
from  acts  tlier<  in  complained  of. 

The  defcniiiint  delivered  a  defence  and  counter- 
claim on  the  2 1st  of  June,  1892.  By  his  defence  he 
alleged  that  the  partnership  was  dissolved  about  tibo 
7th  of  October,  1S92,  and  that  imiler  an  agreement  of 
that  dat«  he  had  employed  the  j.laintitl'  at  a  weekly 
Sfdary  subject  to  a  week's  notice  on  either  side,  and 
that  at  the  dissolution  of  the  partiierHhip  nothing  waa 
dun  to  the  plaintiff  from  him  or  the  tlrui.  The  phun- 
titr  left  the  service  of  the  defendant  oo  the  21«tof 
St>ptember,  1891.  By  his  oounter-ctaim  the  defend* 
ant  alleged  tliat  the  plaintifT,  whilst  in  his  enijiloy- 
ment  under  tlm  agreement  of  the  7th  of  October, 
received  debts  duo  to  the  defendant  amounting  to 
£(iB  Is.  lOd.,  and  converted  the  money  to  his  own 
use,  and  claimed  pajouent  of  the  said  sum.  and  oosts. 

The  {datntiff  having  delivered  no  reply,  an  order 
was  made  in  chambers  on  the  9th  of  Noveuiber,  1892, 
dismissing  the  action  for  want  of  prosecution  in 
default  of  a  reply  being  delivered  within  seven  days. 
Xo  reply  was  delivered. 

The  oofendant  now  moved  for  judgment  for  tho 
relief  claimed  fay  his  oonnter-daim. 

1'.  F.  Wheeler,  for  the  defendant.— Under  ord.  21, 
r.  16,  where  a  defendant  sets  up  a  counter-chum,  and 
the  aotion  is  dismissed,  the  counter-claim  may  be 

proceeded!  with.  Under  ord.  23,  r.  4,  w^herea  counter- 
claim is  pleaded,  a  reply  thereto  shall  be  subject  to 
the  rules  applicable  to  statements  of  defence.  Under 
ord.  27.  r.  11,  if  a  defendant  makes  default  in  deliver- 
ing a  defence  the  plaintiff  may  set  down  the  adion  on 
motion  for  judgment.  If,  therefore,  tho  plaintiff 
makes  default  in  delivering  a  reply,  the  defendant 
may  set  down  the  counter-claim  ou  motion  for  judgf- 
ment :  Jonea  v.  MaoauUiy,  39  W.  &.  211,  [1891]  1 
Q.  B.  221. 

The  plaintiff  did  not  appear. 

NoKTll.  J.  I  think  that  is  the  riglit  construction 
of  the  ndes.  But  there  is  uothiug  to  show  that  the 
debt,  or  some  part  of  it,  has  not  been  paid  since  the 
deliveiy  of  the  oonnter-daim.  On  nrodootiom  to  th» 
registrar  of  an  affidavit  by  the  delendant  tfiat  llie 
plaintifT  has  not,  since  the  delivopi'  of  tho  counter- 
claim, paid  any  part  of  the  sum  therein  claim(><i,  and. 
of  an  affidavit  of  service  of  the  notioo  of  motion  oa 
the  plaintiff,  there  must  be  judgment  for  the  defend- 

(a.)  Beported  by  C.  F.  DvaCAH,  Esq.,  Banist«r-«ft-> 

Law. 
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BImrOoubt. 


Lawbok  «.  ICabibb. 


HiohOWdbt. 


aikr  Urn  warn  claiiiMd  I17 Ut  oooniflr-daim,  and 

costs. 

Soiidtan.  A.  ScoU  ZaiMon,  for  W.  Fotter,  Leeds ; 
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Lawsov  i>.  MaBXBR. 

C1KESCE8TBR  ELBcnoH  Petition.  («.) 

AefMm  Uxw — Parliament — Practice — Election  jwtHimi 
— Trial  of—Chaut)''  of  vmue  —  Srriiiiin/ — "  SjHciitl 
circunutancea  " — Parliamentary  Eltctiont  Act,  18tJ.S 
(31  ift  32  KAi.  e.  125), «.  II,  $tA-ttdimi  II. 

The  rrldritre  of  /iperial  cirCtimdlUUet*'  i»,  under 
tttiUm  11,  aub-ifftiuH  \\,ofthi  Pnrliameniary  ElrctioM 
Ad,  1868,  a  condition  jrrectd>i,t  to  the  exerciu  by  the 
tmt  9f  the  juriflictinn,  under  that  tub-geclion,  to  order 
&tt  an  ftttUtm  prtiti»H  »haU  he  tried  elsewhere  than  in 

tkt  ■  •    iiUj  '  K  •{ i '  I  si:      I'  ll,  ri  fj,i  i  lection  tfxik  }tl<ti  r. 

W  hnt,  thtnftir' .  nu  ttpjili'-nfiun  uku  made  to  rhniigv 
ikt  irtiiif  if  Hit  tftctinii  firtition,  vpoH  tlte  grounds  i/uit 
tht  pdititm  waa  limited  to  a  9crutiny  of  certain  ballot 
paper$,  involving  the  examination  0/ a  very  small  nnvAer 
if -riUiX'-A  :  that  it  would  mattrialh/  I'MHtH  the  irjifnitf 
<•/  thf  trtai ;  and  tvould  otherwise  be  /or  the  gencrtd  con- 
■■nienet  4/  fAe  pofluf,  vtho  both  emeturtd  in  the  a^i- 

aiticn, 

Udd,  that  the  above  cironmt^tiices  did  not  amoutU  to 
"special  circumatancet"  within  the  meaning  of  the  Act 
«/  Parliamrnty  and  that  the  court  had,  therefore,  no 
fower  to  make  the  order. 

By  9<>ction  11,  mib-section  11.  of  tho  Parliumentary 
Elections  Act.  18G8  (31  &  32  Vict.  c.  Vlb),  it  in  i)ro- 
that  tbe  trial  of  aa  election  petition  in  ihv  case 
of  •  petition  relating  to  a  coonty  election  shall  take 
plaovln  the  ooonty,  "provided  always  that  if  it  ihall 
maw  to  th«  ootirt  t£at  epeoial  circnmatanoeB  eodtt 
wwdi  tender  it  deaimble  toat  the  petition  should  be 
tried  elacwlien-  tliaii  iti  the  coinity,  it  shall  bo  lawful 
f  r  the  court  t<>  appoint  such  other  pliU-c  for  the  trial 

■  <ihall  appear  most  e^uiveiiiunt." 

fir  aection  9,  sub-seotion  1,  of  the  Reduitribution 
of  Seato  Act.  1885  (48  it  49  Vict  0  23),  counties  re- 
turning more  than  one  member  are  to  be  divided  into 
the  same  number  of  divisions  as  the  number  of  mem- 
berf.  By  sub-8t'ctiou  .i  of  the  same  section  "  the 
law  relating  to  Parliamentary  elections  shall  apply  to 
«ttch  division     if  it  were  a  separate  oonnty." 

A  petatiom  piwaanfad  afpunst  the  iwipmident,  the 
■tting  nembn*  for  the  Obenioester  Dirisioii  of  the 
ff  unty  of  GlouccstJT.  alleged  corrupt  un<1  illegal  pnic- 
tii:<«.  and  also  involved  a  scnitiuy  of  l>allot  papers. 
The  i  hargea  of  corrupt  and  illegal  practices  were  sub- 
lequently  withdrawn,  and  the  petition  was  then  oon- 
Uned  to  the  scrutiny,  in  which  the  matters  to  be 
d(«lt  with  were  the  case  of  one  tendered  TOte,  as  to 
which  it  was  stated  that  not  more  than  six  or  seven 
^■itnesscs  would  have  to  be  lalled,  ami  the  examina- 
tion of  forty-two  ballot  papers  on  the  one  side  and 
twenty  on  IIm  other,  whiim  at  a  recount  of  the  votes 
hsA  been  reserred  for  the  opiaioa  of  the  oourt. 

An  application,  in  iriuob  botii  partiea  oonoucred, 
was  now  made  to  the  oowt  to  oMUT  fhe  pedtion  to 
he  tried  in  London. 


A.  T.  Lttwftmut  for  the  pelHiQBer.- 
are  charges  of  corrupt  ana  illagal  praotiiMai  tiia 

(a.)  BaportedbfJoiiN  P.  Meuab,  Esq.)  BMmter- 
at-Law. 


policy  of  the  Aet,  no  doubt,  is  to  provnle  that  the 

petition  shall  he  heard  in  the  place  aflTected.  But 
where  thu  jii  tition  is  reduced  i^i  a  scrutiny,  th« 
rwison  no  loiif;rr  exists,  and  that  fin  t  amoiints  to  such 
"special  circumstances"  as  will  enable  thu  court  to 
oonaider  the  coimnienoe  of  the  tmrties,  and  change 
the  venue  of  the  petition  to  Loudon.  [CaVB,  J.— ^t 
is  important  that  in  a  scrutiny  people  should  see  how 
the  ballot  piapers  cjui  be  loi)ked  at,  ami  not  that  those 
who  are  affected  should  hear  that  it  is  done  at  a  dis- 
tance.J  The  division  is  a  large  one,  and  the  court  has 
alraadymade  an  order  in  thiaoaae  changing  thevmue 
horn  CSrenoestar  to  Olonoetter;  and  in  uie  Thorn- 
bury  Election  Petition  the  validity  of  certain  bitllot 
papers  were  reserved  by  the  judges  for  the  opinion  of 
the  court  in  Ijondon.  X'avk,  J.,  referred  to  CWIhm 
I'rire,  5  C.  P.  D.  54^,  2;»  W.  K.  Dig.  SJ.] 

Covoardt  for  the  respondent,  concurred  in  the  appU- 
oatian. 

Lord  OoLBRIDOB,  CJ. — It  appears  to  me  that  this 
application  must  he  mfnsed.  This  statute  ii  Twy 
important,  and  it  does  not  become  aajr  oourt  to  at- 

teuipt  to  evade  it.  One  great  end  aimed  it  by  the 
Act  is  to  secure,  when  it  is  reasonahly  jxjssible,  that 
the  trial  shall  take  placo  where  the?  jietition  arises,  and 
the  oourt  has  no  right  to  order  the  triid  elsewhere, 
unless  in  the  opinion  of  x\w  court  "  special  circum> 
stances"  render  it  desirable.  Then,  uid  then  only, 
does  the  Act  use  the  word  convenient." 

When  '•  sp«'cial  circiimsfanees "  do  exist,  then  tho 
oourt  may  order  the  petition  to  be  tried  when?  it 
thinks  would  be  most  convenient.  But  the  existence 
of  qteoial  oiroumstanoes  is  a  oondition  precedent,  am] 
I  cannot  see  anything  in  the  facts  or  arguments  urged 
here  which  bhow  that  suoh  qMoial  oiroumstanoes  exist 

in  this  case. 

It  is  said  that  the  fact  that  the  petition  has  resolved 
it8«?lf  into  a  scrutiny  of  ballot  papers  is  sulKeient  of 
itself  to  show  special  circumstanees.  But  I  cannot 
think  that  that  fact  is  sufficient,  or  that  it  should  be  the 
meaning  of  the  statut* ;  it  may  be  a  most  important 
n  nsoii  why  tle^  trial  should  be  in  the  jilaee  atTeetetl. 
Indeed,  that  state  of  tilings  might  well  occur  in  fully 
half  the  petitions  presented.  It  docs  not,  therefore, 
appear  to  me  that  that  is  a  sufficient "  special  oironm- 
stance '*  -within  the  meaning  of  the  Aot  of  Farlia» 
'  mnnt,  or  one  of  the  conditions  pnx-edent  oontell^t]•ted 
by  the  Act  to  tho  removal  of  the  trial. 

The  uitre  question  of  expense  eannot,  I  think, 
affect  us,  for  the  Act  might  nave  said  that  the  trial 
should  take  place  wherever  the  court  thought  would 
be  least  expensive.  The  piplioyof  the  Act  is  to  have 
a  local  administration  of  it.  Aow  I  have  said  that 
there  are  no  "  spwial  ciroomstaaoes  "  in  this  case  to 
wammt  our  ordering  the  venue  to  be  changed  ;  but 
I  can  conceive  that  when  there  exists  the  overpower- 
ing iniluenoe  of  one  man,  strong  and  ezoitea  party 
feeling  on  one  side  or  the  other,  or  both,  or  poarible 
riot^i.  those  thinf^  may  well  b<«  "  special  circum- 
stances." But  I  tliink  they  must  be  "special  cireuiii- 
stances  "  such  as  render  it,  not  only  mure  couvenirnt 
that  the  place  of  trial  should  be  changed,  but  more 
conducive  to  the  ends  of  justioe.  And  I  tldnk,  theiw- 
fore,  that  it  would  be  dangerous  to  allow  more  qnea- 
tions  of  oonvenienoe  to  form  the  baaia  of  ih»  daaafam 
of  the  oooii  in  mah  oaaaa. 

Cave,  J. — I  am  of  the  same  opinion.  I  should  havo 
been  very  ^lad  if  I  could  have  seen  my  way  to  me«-t 
the  oonvemence  of  the  parties  in  this  apjilication.  It 
onniHS.  however.  inuaoasiUe  in  the  face  of  the  word* 
of  the  Aol  of  FaiuaneDt;  tiie  mere  <aet  that  it  i« 
less  expensive  or  otherwise  more  convenient  to  the 
parties  to  remove  the  trial  of  the  petition  out  of  the 
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county  is  not,  in  BIT  Opinion,  sufficient  to  (!nal)Io  us 
to  make  such  an  order.  I  mtirely  a^^ree  with  my 
lotd's  interpretation  of  the  Act,  and  this  applioataon 
mut  therefore  be  dinnined,  but  at  the  pwoM  oon- 
oomd  in  the  application  witlioiit  ooata. 

AffUeaHem  dkmiitti* 

Solioiton  and  Mwnto  far  th*  p«titioiMia,  H.  P.  d 
J.  H.  OiM. 

•Solidtm  and  agents  for  tlM  iMpmideBt,  Pmuock 
4  Chddctrd,§otMiaiing$  A  EUM,  " 


Not.  19 ;  Dec.  5. 


Q.  B.  Div.  \ 
(Lord  Ck>leridge,  C.J.,  > 
aiidWilIt,J.)  ) 

Watteau  v.  Fenwick.  (a.) 

PrinetptU  and  wjeut — Undi»clo»ed  ^nci^ — Liabiliti/ 
/or  contracti  of  aymt — Secret  hmttatton  of  ageiit'a 
authvritij — Credit  given  tu  n'jmi  alone. 

The  ordinary  rule  qf  law  that  a  prineipiU  u  UaUe  /or 
the  aete  o/  hit  agfr^  which  art:  wKAtn  the  authority 

ugttally  conji'hd  to  an  n<jt  nt  of  that  i:hara^ter,  notioith- 
tUinding  Hrrtt  limiUttionH  ujikh  that  authoritij,  ajfplirs 
also  where  the  existence  of  tintj  princiixil  icas  unknotnu  tu 
the  jKrson  a/iUmcting  witii,  and  r/icimj  credit  to,  the 
agent  alone. 

W.  iupplied  goods  to  an  agent  H„  on  H.^s  aole  credit, 
in  ignorance  that  H.  had  principaU,  F.  ife  Co.,  whu 
were  in  fact  Il.'s  prinripah,  had  allowed  H.  to  npy,<ar 
at  Oltenaible  principal  while  managing  their  bu*int8t, 
with  tecret  iu»tructions  nut  to  bug  goods.  H.  /ailing  to 
peuf,  IF.  tued  F.  it  Co.  /or  the  price  ^  mode  mipplied, 
which  were  eueh  ae  were  ordinarily  deaU  in  taut  sup- 
plied to  such  a  htm  nets. 

Held,  that  F.  dc  Co.  were  liable. 

Appeal  from  a  deoiaion  of  the  deputy  county  court 
judf^  at  Mi<lalosT)rough. 

The  action  wm  for  ^oods  8«jpplied  to  a  beerhouse, 
the  '*  Victoria,"  at  Middlesbrough.  A  man  named 
Homble,  who  had  occupied  the  house  preirioua  to 
16S8.  in  tli*t  year  aaaigned  the  honae  to  a  firm  of 
brewers  in  the  same  town,  Heene.  .Fniivibk  it  Co., 
the  defendants  in  the  action. 

Hniiilili',  howovcr,  rfitmitit'il  as  manager,  his  name 
being  continued  over  thi>  door,  and  the  licence  re- 
tifaied  in  liis  niiuio.  Ho  whs  also  the  ooonpior  of 
amotiier  hooM  at  a  place  called  Crook. 

The  plaintiff  sappHed  Humble  at  the  '^^Tietoria  " 
with  cigars,  corks,  and  Ixmil  to  tho  extent  of  £'25, 
and,  bt^iufj  unable  to  obtain  payment  from  him,  sued 
the  defendants. 

It  was  admitted  that  the  plaintiff  had  given  credit 
to  Humble  alone,  and  that  HuniJbl*  had  never  dis- 
closed his  prinflipals.  He  had,  monanr,  paid  sams 
on  aoooimt  to  tne  plaintiff,  and  it  was  also  proved 
that  some  of  the  ripurs  hiwl  br-en  taken  possession  of 
by  the  dtsfendants,  on  Humble  leaving  hia  position, 
and  had  been  sold  to  the  incoming  tenant. 

It  was  also  proved  hy  the  defendants  that  Humble 
had  no  authon^  to  ovoar  any  goods  with  the  eocoep- 
tion  of  mineral  waters,  it  being  stipulated  that  all 
others  shonid  be  supplied  by  their  firm. 

Till'  Iriirned  county  court  judge  held  that  the 
defen>lants  liad  held  out  Humble  to  the  world  as  an 
agent  having  a  general  ttttthority,  and  that  they 
were,  therefore,  liable  in  leepeot  of  the  daim  as  to 
the  oigan  and  bovrQ,  whieh  oane  within  his  huplied 

(a.)  Heportod  by  JOBX  P.  IfBKUW,  Esq., 
ftt-lAW. 


authority  as  manager,  nd  flMPS  judginwt  ior  fll»> 
plaintiff  for  £22. 

Th«  defondants  appealed. 

FSnhg,  0.0.,  and  Scoff  Fox,  for  the  qipeHants.— 
'When  s  pennn  is  known  to  he  in  the  UMitian  of 
manager  only,  his  principal  wotdd  be  Kanie,  and  tho 

same  result  would  follow  if  the  gi  M^ds  were  supplied 
to  hiiu  on  the  credit  of  his  principal  Ixtliind.  Where, 
however,  cre<lit  is  given  alone  to  the  person  supjili<-d, 
aotiial  agency  in  fact  must  be  proved,  and  the  plain- 
tiff could  only  recover  against  tiie  defendants  for  audi 
goods  as  he  had  actual  authority  to  buy,  and  here 
Humble  had  no  authority  to  buy  bovril  and  cigars. 
This  is  not  a  c;iso,  moreover,  of  "  holding  <iut."  iuas- 
much  as  the  plaintiff'  knew  nothing  of  the  priucipalSf 
and  that  doctrine,  which  rests  upon  the  agent's  being 
clothed  with  apparent  authoiitiy,  does  not  applj 
where  credit  is  given  eloiie  to  »  penon  aloaa. 

Houghton,  for  the  respondents. — Where  the  prin- 
cipals clothe  s  person  with  apparent  antbori^  to  do 
saoh  things  as  are  reasonably  necessary  to  oarry  on  a 

business,  thev  an?  liable:  Edmunds  v.  J'u-hfll  J.m^g, 
L.  R.  1  U.  B".  97.    pVlLLS.  J,— That  case  apnlies  if 
there  was  a  "holdmg  out"  of  Humble  by  the  de- 
fendants.]   But  the  principle  is  not  confined  to  cases- 
where  the  principal  vouches  the  agent  as  having- 
autbority ;  it  appuee  also  where  he  invests  him  with 
apparent  ownership  of  the  business  as  ostensible 
principal.    If  he  does  that,  he  i  lothes  him  with  every 
authority  inciih  ntal  to  the  business.    It  is  true  that^ 
credit  was  specifically  given  to  Humble,  but  the  de- 
fendants, by  their  ooodaot  in  putting  HamUe  in 
position  to  obtain  credit  wbidi  ne  might  not  othfT^ 
wise  have  got,  rendered  themselves  liable.    No  trades- 
man who  knew  of  the  principal  would  give  credit  to 
the  agent  alutu'  under  ordinary  circumstances. 

He  cit<»d  also  i'orkahire  Banking  Co.  v,  lieatson  *t 
Mycock,  28  W.  R.  879,  6  C.  P.  D.  109 ;  Stracey,  Roe* 
and  Others  v.  Deejf,  in  noteto  Oeofys  t.  Clagett,  7  T.  B. 
at  p.  361 ;  RamatoUi  v.  Bcwring,  8  W.  B.  114,  T 
C.  B.  N.  8.  831. 

Finlajft  Q.C.,  in  reply. — ^Hmuble  was  wA  hy  the 
defendants  in  the  position  of  "principaP'  m  lliin 

bnsinesa,  and  ho  had  no  general  authority  to  order 
goods  on  their  credit  unless  ho  was  held  out  a.s  an 
"  agent  "  :  .Sumuiers  v.  Solomon,  5  W.  R.  (WO,  7  K.  &  B. 
879.  [Lord  Coleridge,  C.J. — If  you  put  a  i>er8on 
in  a  iK>sition  in  which  he  would  OtaSHnly  have 
authority  to  order  gnods,  surely  yon  are  liable  ?J. 
Yes.  bat  he  was  not  put  forward  as  having  authority 
to  buy  ^oods  for  anyone  but  himself,  and  nad  in  fact 
instructions  not  to  order  goods  such  as  those  in 
question. 

Cur.  adv.  i  nlt. 

Deo.  5.— Lord  Oolekidob,  C.J.,  read,  and  stated 
that  he  entirehr  concurred  in,  the  written  judgment 
of  Wills,  J. :  The  plaintiff  sues  the  defendant  for  the 

Srioe   of  cigars  supplied  to  the   Victori.i  Hotel, 
tooktim-on-Tees.   The  shop  was  kept,  not  by  thus 
defendant,  but  by  a  person  named  Humble.  This 
person's  name  was  over  the  door  nf  the  sliop.  The 
plaintiff  gave  credit  to  him,  and  to  him  alone,  and 
had  never  heiu  1  nf  th>'  lefi  iidant.     The  business, 
however,  was  realty  the  defendant's,  and  he  hod  put- 
Humble  into  it  to  manage  it  for  him,  and  hnd. 
forbidden  him  to  buy  cigsn  on  credit.  The  oigum, 
however,  were  soeh  ee  would  usually  be  suppHed  to^ 
and  dealt  in  at,  such  an  establishment.    Thio  leam»^ 
county  court  judge  held   that  the  defendant  waa- 
liable.    I  am  of  opinion  that  he  was  right. 

There  seems  to  be  less  of  direct  authority  on  the 
subject  than  one  would  enpeoli    But  I  think  t~ 
Loro  Chief  Jostioe  dnring  ue  MganMut  laid  doi 
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tke  c<irm;t  principle — viz. ,  onoe  it  n  eitabBlhad^  lluit 

thr  defendant  wus  the  real  principal,  the  ordinary 
ivtrine  as  to  principal  and  agent  applies — that  the 
inndMl  is  liable  for  all  the  acts  of  toe  agent  which 
sentUD  the  aathori^  nsoally  confided  to  sb  agent 
of  ttit  dismeter,  notwithitandiBg  limitatioiui,  as 
l^firecn  the  principal  and  the  agent,  put  upon  that 
>iitboritT.   It  is  sai'l  that  it  is  only  so  where  there 
Lis  been  a  holding  out  of  authority— which  cannot 
V  faid  of  a  ca-ie  where  the  person  supplying  the 
knew  nothing  of  the  existence  of  ft  principal. 
Bntldosot  think  so.   OthflrwiM  in  every  OM*  of 
I  Mdiriowd  principal,  or  at  leait  in  every  case  where 
'  tbffsctof  then-  being  a  principal  was  undisclosed, 
thf'  oecret  limitation  of  authority  would  pr<'vail  aud 
de/est  the  action  of  the  person  deiiling  with  the 
ige&t  and  then  disooTeting  that  he  was  an  agent  aud 
udaprinctpaL 

6nt  b  *h>-  case  of  a  dormant  partner  it  h  dear  law 
thitno  lit:iitiitir.n  of  authnrity  as  between  the  dor- 
mint  and  ii  live  ]>artiitT  will  avail  the  duniiant  jtart- 
B»  M  to  things  within  the  ordinary  authority  of  a 
Ittftner.  The  law  of  partnership  is,  OH  mch  a  quea- 
tiob,  nothing  but  a  hcanoh  ot  the  guusii  law  ni 
priiuapal  and  agent,  and  it  afman  to  aa  to  1m  «!• 
%>uted  and  oondnaiTe  on  tno  point  now  under 

Tlie  principle  laid  down  by  the  T>ord  Chief  J astioe, 
<ad  acted  upon  by  the  leanwd  county  court  iudse, 
■mm  to  be  idantieal  wifli  that  enunciated  In  the 
jaogments  of  Cockbum,  C.J.,  and  Mellor,  J.,  in 
Eimandi  y,  Bitthtll.  the  circumstances  of  which  caae, 
'hough  not  idt-nticHl  with  those  of  the  prrsi  nt  caae. 
tomf  very  ntsar  to  them.  There  was  no  qucsti  tn  of 
Loiding  oat,  as  the  plaintiff  knew  nothing  of  thi>  <le- 
btdiat  I  appreciate  the  distinction  drawn  by  Mr. 
lUayin  bis  argument,  but  the  principle  laid  down 
if  tlie  judgments  rcf i-rred  to,  if  correct,  abundantly 
WW!  the  present  case.  I  catmot  find  that  any 
Jonbt  has  ever  been  expresacyi  that  it  is  correct ;  and 
I  tiiink  it  ie  iight>  and  that  Teiy  miachiaroiu  oooae- 
wooldoften  resolt  if  that  ^inoiple  ware  not 


•Rili«d 

In  my  opinion  this  appeal  ought  to  be  dismissed, 
▼ilh  costs. 

■SohdtOTa  for  the  appellanta,  Johtuon,  Weathfrall,  & 
krMankatt,  Sanderiand. 

Solicitors  fi  r  thf  rt-sjioiidents,  Btlfragt  dfc  Cb.,  for 
lhi»brid<fe  «fc  JJurnley,  Middleebrough. 


Nor.  7»  11. 


Q.  B.  Div.  \ 
(PoUock.  B..  and  Hawkina.  J.)  / 

ftfflWOar  ft  BAM»r  {Api^UanU)  V.  JoHmov 

'iAtriet — Oysters — Sale  durimj  close  season — Errmptiou 
of  tiyeiers  "  Uiien  within  the  waters  of  some  /nreiffn 
Stair" — OysUra  taken  in  French  waters  and  rdiid 
m  English  waters — Fisheries  {Oyster^  OrtAt  and 
L'iiter)  Ad,  1877  (40  ,t-  4!  Virt.  c.  42),  $.  4. 

Ousters  imported  alive  from  foreign  oyster-heds  anrf 
Ind /or  purposes  of  stiirage  in  English  waters,  although 
Wminiug  in  the  £tt^luh  waters  for  several  months,  art' 
*n  "taken  tm'thin  the  leaters  of  n  foreign  State"" 

'(kiii  thf  firiivii^o  t"  /•ffi'ii)  4  of  the  Fisheries  {' h/nUr, 
■tti.  and  Lobster)  Art,  1877,  and  <i  jtrrson  whti  I, as 
'f^them  from  the  English  itaters  and  sold  them  during 


the  dote  st€Uon  catutot  he  eonvided  qf  an  offence  under 
that  rniiwn. 

Special  case  stated  by  an  aldennan  of  the  Oity  of 
London,  who  had  convicted  the  anmllaata  upon  an 
information  charging  that  they  did  on  the  Mk  of 

July,  1892,  sell  a  hundred  oysters  contrary  to  tho* 
Finheries  (Oyster,  Cmb,  and  Lobster)  Act.  isTT. 

Si'ctioji  4  of  that  Act  pro\ndes  as  follows  ;  —  '•  A 
person  shall  not  sell,  expose  for  sale,  consign  fi>r  ^ule, 
or  buy  for  sale — (1)  any  oyst*;rs  known  at  the  passing 
of  thia  Aotinthe  OTiter trade aa  '  deep eeaoyatera'  be- 
tween the  15th  oay  of  June  in  any  year  and  the 
following  -Ith  day  uf  Auprunt  ;  or  {'2)  any  description 
of  oysters  other  than  those  aforesaitl  between  tlit-  14th 
day  of  May  in  any  year  and  the  following  4t]i  tiny  of 
August."  The  section  providea  for  a  penalty  for  off' 
enoes  against  its  provisioos,  and  prooeeas :  **  provided 
that  a  person  shall  not  be  guilty  of  an  ofTence  within 
this  section  if  he  satisfies  the  court  that  the  oysteis 
alleged  to  have  been  sold.  &c.,  (1)  wera  taken  Within' 
the  waters  of  some  foreign  State. ' 

The  following  fMta  ware  aiated  in  the  fecial 


•) 


by  T.  U.  CoLQuiioux  Dux,  Biq.,  fiar- 
riater»at-Law. 


On  the  4th  of  July,  1892,  during  the  period  of  olose- 

(in:i>  provided  liy  the  Fisheries  [OystiT,  Cnih,  ;iiid 
Lobster)  Act,  1S77,  the  appellant  Eason,  wiio  wa>  an 
assistant  to  the  appellant  Robertson,  sold  at  his  shop 
in  the  City  of  London,  and  with  his  approval,  100 
oysters  for  the  sum  of  leren  shillinga  to  an  officer  of 
the  Fishmongers  Co. 

The  said  1(H)  oysters  so  sold  by  the  appellants  we-e 
opened,  and  one  of  them  was  dead,  nine  v>  re 
spawning,  fifty-seven  had  just  spawned,  aud  the 
remaining  thii^-three  were  in  fair  ooodition. 

The  oytteta  ao  sold  wwe  not  deap'sea  oyaters,  but 
had  been  brongfat  aver  hmn  Franoe  in  February  or 
March  and  deposited  on  a  muddy  bottom  souid 
fathoms  deep  at  Stangate  Creek,  in  the  liiver  Med- 
way. 

Tbfliy  were  laid  in  a  part  of  the  beds  in  Stangate- 
Creak  iHiieh  was  entiroly  empty  of  oysters,  and  ia< 

which  no  oysters  but  maturfd  French  oysters  were 

E laced,  aud  tbey  were  dredged  up  by  the  appellant 
lobertson'a  sorfanta  aa  th^  ware  rsqaifad  for  th* 

market. 

They  were  bronglit  over  in  a  mature  state  and  ptaeti- 
cally  fully  giowB,  and  if  oaed  at  the  time  tiiay  ware 
imported  woidd  haTe  been  fit  foe  fbod.   It  is  tlw 

pnvctice  in  the  oyster  trade  to  i>nport  French  oysters 
before  the  hot  weather  Ijegins,  and  to  relay  them  in 
English  waters  in  the  manner  aforesaid. 

Their  nnrture  at  Stangate  Creek  was  derived  from 
the  water  and  natorsl  eanses,  and  was  not  elfeoted 
artifi'  i  illy.  French  oysters  relaid  in  the  waters  at- 
Stuuj:;it>'  Creek  both  grow  larger  and  "spat"  or 
spawn,  but  Nuch  sjHit  or  spawn  is  un]tnjductivo,  and 
mature  oysters  cannot  be  reared  from  the  spat  of  im- 
ported French  oysters. 

At  S'ttngate  Creek  no  oaltivation  of  the  spawn  of 
French  oysters  takes  place  and  there  is  no  recognized 
oyster  bed  or  bank  there. 

It  was  contended  before  the  alderman  by  counsel  on 
behalf  of  the  appellants  that  they  had  committed  no 
offence  a^i^unst  the  statute  in  queation,  as  the  oysters 
«a  •  a  within  die  first  proviso  of  tiie  ssjd  4th  seetion, 

viz.,  that  they  were  "  taken  within  the  waters  of 
some  fo^eI}^u  State,"  to  wit,  the  Kepublic  of  France. 
That  the  meaning  of  those  words  was  that  the  oysters 
might  be  dredKed  aud  taken  within  the  waters  of  some 
State  outside  the  iurisdiotion  of  the  said  Act,  and  that- 
the  oysters  not  ailowad  to  be  sold  in  dose  tima  waw 
English  oysters  cdkm  within  the  joriadiotion  of  the 
said  statute ;  that  thasa  ajaters  wt-re  originally 
"  taken  "  in  French  watan  and  were  merely  rdiaid  ir. 
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StOHCtollBT. 


BosBBnoir  it  Babok  fAvnujum) «.  JomnaoK  (BwoaDnr). 


HiohOocu, 


Eaglish  watan  ftt  Stangate  Oredc,  8uch  watora 
being  naed  merdy  m  a  warehoate  for  ttoring  the 
-oyiten  wliioh  oami  only  be  kept  in  water.  Tliat 

oysters  could  not  be  iiui)ort«»ii  in  the  summer  time 
direct  from  the  foreign  State  because  they  would  die; 
thoy  wen',  thcrpfore,  ituportt'd  in  cohl  wenther  and  pat 
in  the  beds  at  8tangate  Creek  to  keep  for  sale  during 
the  close  time  for  Eagliflh  grown  oynten,  moA  that 
•ttoh  re-laying  fur  the  pnrpo^t^  of  Rtorao;^c  was  not  a 
bedding  of  theo^'ster  for  the  i)urp()st>  <  >f  reprodnetion. 
That  the  statute  was  ]  .  i><s.'  1  to  provide  a  close  time 
for  English  oysters  mid  to  prevent  English  oyster 
beds  fioia  h  'fiiiniiij^  impoverished,  and  that  the  words 
*'  taken  within"  in  section  4,  referred  to  the  original  act 
of  dredging  from  tho  oyster  bed  wherein  the  oyitei* 
Jiad  been  ooltiTatod  and  had  grown  from  apat  to 
maturity. 

The  appellants  by  tli'>ir  counsel  referred  to  the  case 
of  Oni,fr  V.  lU;/..  37  W.  R.  oSG,  23  Q.  B.  D.  100. 

Tho  report  of  the  select  committee  of  the  House  of 
Commons  upon  the  Oyster  Fiaheriea,  and  the  evidence 
taken  before  them,  upon  which  it  was  alleged  the 
Fisheries  (Oyster,  Cnib.  and  Libster)  Act,  1877.  was 
based,  were  referre<l  to  in  the  argument  by  both 
partii"^. 

The  aldormau  was  of  opinion  that  the  case  of 
•Gayer  t.  Beg,,  above  quoted,  was  not  in  point, 
the  game  having  been  killed  in.  the  country  from 
wfaenoe  it  was  brought  and  sold  in 'this  country  in  the 

some  condition  as  it  left  the  foreign  State  ;  that  the 
oysters  relaid  in  btnis  as  described  Were  alive  when 
brouijht.  into  this  country,  and  that  while  lyinp;  in 
Englijth  waters  for  four  months  or  thereabouts  tlioy 
materially  changed  in  their  OOnditiou,  and  could  not 
be  treated  as  the  MUBe  ofrtett  if  thev  had  been  sold 
within  a  reasonftble  period  of  their  being  brought 

from  fi>reif^u  wat-rs.  nnd  without  the  opn.irf unity  of 
such  change  taking  place  ;  and  that  the  appellauts  had 
not  satisfied  him  that  the  said  100  oysters  so  sold,  as 
aforesaid  were,  within  the  meaning  of  the  statute, 
*'  taken  within  the  waters  of  some  foreign  State." 

Se  was  also  of  opinion  that  the  oysters,  having  been 
relaid  in  English  waters,  had  so  changed  their  con- 
dition as  to  render  them  to  a  large  extent  not  suitable 
fur  human  food,  as  nine  were  spawning,  fifty-seven 
had  spawned,  and  thirtj-tbrae  oofy  trare  in  ftur 
condition. 

Finally,  he  was  of  opinion  that  the  statute  was 
passed,  not  only  to  provide  a  close  time  for  English 
oysters,  but  to  prevent  oysters  being  c.>nR\iinf'd  .nt  a 
period  wln'n  they  were  not  in  im  I'dihlc  cdiuliti.  >n, 
and  that  the  words,  "  takon  within  the  waters  of  some 
fonlgll  Stake,"  meant  taken  for  the  purpose  of  as 
•early  ooosomption  as  the  time  ol  transit  and  sale 
woiud  permit,  and  he  tiierefors  oonvioted  tiie  appel- 
lants. 

The  question  for  the  court  was  whether  tho  alder- 
man's detenninatiaii  was  ooraeot. 


Finiay,  Q.O^  muA  Choritt  MaUhew$,  for  fb«  appel- 
lants. 

Poltmd,  Q.O.,  and  F.  ffumpfireyt,  for  the  respond- 
ent. 

The  arguments  of  both  parties  were  similar  to  those 
stssd  before  the  alderman  and  stated  abom 

Cur.  adv,  vuU, 

November  11.— Pollock,  B.— This  is  an  appeal 
from  a  oonvietion  by  one  of  the  aldermen  of  the  City 
of  London  upon  an  information  churi^iiii?  that  tiie 
appellants  did  unlawfully  sell  a  hundred  oysters 
contrary  to  the  statute.  [His  lonlship  then  read 
Motion  4  of  the  Fisheries  (Ovster,  Crab,  Mid  Lobster) 
Act,  1877,  and  refsmed  to  the  UndUii^  Om  magis- 
trate  aa  stated  in  the  ease,  and  oontinnsd:—]  He  then 


goes  on  further  to  find  that  the  oysters,  after  having 
been  relaid  in  English  waters,  had  so  ohaogsd  thmr 
condition  that  they  were  to  a  great  extent  «»n"<ltililB 

for  human  food.  Now,  as  to  that  finding,  I  think  it 
is  immaterial  to  the  question  raised  by  this  ciue. 
But  I  think  also  that  the  magistrate  was  influenced 
in  coming  to  a  decision  by  that  finding.  This  Act 
has  no  reference  to  the  question  of  fitness  or  oafitnees 
for  human  food,  and  there  are  other  Acts  whi(^  dcsl 
wi A  that  point.  The  case  also  refers  us  to  the  nport 
of  the  committee  of  the  House  of  r'oniiii'ins  upin 
Oyster  Fisheries.  That  r<']H)rt  dof**  not,  uf  ooursf, 
assist  us  to  construe  the  wor<is  of  tlio  .Vet,  but  i:  i« 
important  as  giving  us  a  history  of  the  tnide  of  im- 
porting foreign  oysters,  and  as  showing  thtt  far 
some  years  before  this  Act  was  passed  then  «BI  a 
very  large  trade  of  that  kind.  The  statute  deaib  wifh 
fisheries.  It  is  an  Act  ••  to  amend  the  l.iw  n  latingto 
tho  fisheries  of  oysters,  ortiUs.  and  lobsters,  ami  otuer 
sea  fisheries,"  and  its  intent  ion  is  to  preser%'e  tbem  in 
the  fishing  grounds  around  the  coast  of  this  coootry. 
I  am  clearly  of  opinion  that  the  oystwa  in  this  esw 
oome  witlun  the  proviso  in  section  4,  and  were 

taken "  within  the  waters  of  a  foreign  Stat*-.  A 
somewhat  similar  case  was  dealt  wstu  in  'luyfr  v, 
Rt<j.,  in  which  it  was  held  that  tlje  Game  Act,  1"^;51, 
which  prohibits  a  licensed  dealer  in  game  from  bavins 
game  m  his  shop  dnriqg  the  close  season  did  not 
a}iply  to  birds  kuled  abroad.  Hawkins,  J.,  in  Ui 
judgment  in  that  case  says  (at  ]i.  KIT)  :  "It  might 
well  be  contended  that  a  ]>;irtridt;f  wlii(di  never  wn* 
alive  in  England,  but  was  bnd  un  l  killed  in  K  i^'ia, 
cannot  be  truly  said  ever  to  have  l>een  an  English 
bird  of  game  within  the  contemplation  of  an  Act  of 
Parliament  whioh,  so  far  aa  rsganla  the  killing  or 
taking  of  gamebtrds  oot  of  season,  oonld  only  refer  to 
birds  killed  or  taken  on  English  ground,  ,ind  as  n^rtf^' 
the  tniffic  in  game  out  of  the  prescribed  season  must 
h>'  int<  iided  to  refer  to  such  birds  onlyas  are  pio* 
tected  by  the  close  season." 

It  seems  to  me  that  the  same  argument  applies  to 
the  oysters  in  this  case,  and  the  question  for  us  is,  is 
I  have  said,  whether  they  were  *'  taken  "  within  thf 
waters  of  a  foreign  St»ite  or  wlii'tlu  r  they  wen' 
"  taken "  when  they  were  reniovc<l  from  Stangatr 
Creek.  If  they  had  bwn  verj'  small  oysters  and  hwi 
been  placed  in  Stangate  Creek  in  oiiler  that  tbey 
might  be  nnrtnred  there,  Vtuj  might  oome  within  the 
second  category.  But  if  they  had  been  brought  from 
abroad  and  kejjt  in  a  tub  for  a  short  time,  it  is  clear 
that  this  .\ct  would  not  apply,  and  I  do  not  think  that 
it  applies  where  the  oysters  have  merely  been  phiced 
in  suiob  a  place  as  Stangate  Creek  for  a  short  time  for 
{Mupoaes  of  storage.  It  seems  to  me  to  be  all  a  ques- 
tion of  dflfna.  I  am,  tiierefoire,  of  opanion  thattiir 
oanriotioB  m  thit  oaae  ought  to  be  quashed. 

Hawkixs,  J. — I  am  of  til"  same  opinion.  Tb<- 
intention  of  the  Legi.slature  in  passing  this  Act  wa!> 
to  create  a  close  time  during  which  oysters  should  not 
be  taken  from  English  fisheriss,  and  it  waa  not  deal* 
ing — aa,  indeed,  it  has  no  power  to  deal — ^with  ti>e 
question  of  taking  oysters  within  the  waters  of  foreign 
States.  The  sole  question  which  we  have  to  decide  i* 
whether  these  oysters  were  taken  within  the  water* 
of  a  foreign  Stote  within  the  meaning  of  the  proviso 
in  section  4  of  the  Act  of  1877.  After  earefully  con- 
sidering this  question,  I  have  come  to  the  condusiou 
that  these  oysttirs  cannot  be  considered  as  being  takeu 
in  iin  English  fishery,  but  that  they  are  for  all  intents 
and  purposes  French  oysters.  It  is  clear  that  the 
Leg^slatiue  contemplate  oysters  beinic  brought  over 
alive  to  this  country,  and  thiare  is  nothiog  to  prevsat 
a  person  leoeiviug  them  and  selling  fhem  aft  OBoe,  li 
tb^  nuj  be  brai^^t  alive  into  tins  ooontiy,  ife  is  dear 
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that  they  miiy  be  stored  in  a  tank  or  other  confinod 
place  until  they  are  wanted  for  uso.    If  taken  from 
noh  a  receptacle  they  clearly  could  not  bo  said  to 
km  been  takeu  from  an  EngUsh  fishery.  In  the  case 
befcm  tu,  the  oysters  were  brought  from  France  and 
pUced  in  Stan^ate  Croelc,  whore  there  wi^ro  no  other 
oysters;  the  place  where  they  weni  put  was  marked 
flff  from  the  rect  of  tilS  ground,  they  were  not  put 
ftam  lor  braeding  poipoaei,  and,  although  Stangate 
CaAtumtmconMmMiBmmhtTVii  aorei  of  gronnd, 
IlwnOfaMOn  why  nj'sters  should  not  be  stored  there 
tttbey  might  Ixi  in  a  smaller  space.    It  seems  to  me 
f   1*  rathe  r  a  question  of  fact  whether  they  were 
placed  there  merely  for  the  purpose  of  storage.  That 
VM  so  hen.   They,  therefore,  never  assumed  any 
other  character  than  that  of  French  oysters,  and  I 
caaoot  see  that  any  penalty  attaches.    I  agpree  that  if 
they  were  brought  over  when  they  were  very  small 
sod  were  then  placed  on  a  bed  and  nurtured  with 
EngUih  oystan  thare,  that  would  be  making  them 
B^^iah  ojrtan,  mod  would  bo  within  the  misohiaf 
dHt  the  Act  intended  to  deal  with,  hut  if  (and  I  bun 
ii'>rpa^on  to  suppose  the  contrary)  they  WOV  onlj 
pliitpd  thert-  in  the  way  deacrilK-d  by  the  magistrate, 
I  camiot  bring  myself  to  think  that  the  Legislature 
ooatem^lated  dealing  with  such  a  case.    I  UMcefore 
agree  with  Pollock,  B.,  that  this  conviction  most  be 
quashed.    It  is  quite  immaterial  for  the  purpoacs  of 
the  present  case  that  when  they  were  sold  some  of 
them  were  unfit  for  hnnuHi  food. 

Vonrirtt'on  qncuhed. 

Solicitors  for  the  appellants,  Powell  it  Burt. 
Solicitor  for  the  respondent,  C.  0.  Humphr^$. 


Jan.  U. 


OTourt  Of  lippral. 

Prom  Q.  B.  Dir.  \ 
(Lord  Esher,  M.R.,  and  Bowen  i 
and  A.  L.  Smith,  L.JJ.)  > 

[and  Q.  B.  Div.]  \ 
(PbUook,B.,  and  Charles,  J.)  / 

BA^TKS  v.  HOLLDfOSWOKTU.  (o.) 

Mofvi't  Cottri—Rimomit  e/qc<i<Hi--Oartfai»i'i--l)fccre« 

tion  of  Jinlqe-^lhirouqh  nnr!  f.iKttl  Courts  of  Record 
Act,  1872  (3u  A  36  TiW.  c.  8ti),  acluduU,  clau$e  12. 

Bjy  dmm  12  in  Me  tehedule  to  tks  Borough  ami  ZmoU 

CourU  of  Record  Act,  1872,  which  has  been  artvlied  ^y 
Order  in  Counril  to  the  Matfor^s  Court,  "  So  adion 
tntertd  in  the  cunrl  shall  l,'ft<n  Judgment  be  removed  or 
nmooabU  fnnn  t.'ie  court  iiUo  any  siijicrior  court  by  any 
writ  or  j>rwr(j»»,  esr^t  by  leave  of  a  Judge  of  one  of  the 
tmptrlar  murtt  m  etum  wkkk  tkaU  ofjpear  to  meh  judge 
Mtohe  tried  in  one  t^Ut*  nqterior  eourte.** 

Hi^l'l,  that  the  ijnettion  whether  nn  adion  iixn  Jit  to  It 
tritd  in  the  iuperior  court  toot  a  mutter  of  opinion  for 
the  fudge,  and  that  he  }tad  a  discretion  in  all  cases  as  to 
vhetker  an  aefseis  sAouU  be  retnoved  into  the  tiyperivr 


Per  Lord  Esher,  M.II.,  and  A.  L.  Smith.  Jj.JJ.—Tht 
werds  "  fit  to  be  tried  "  meaid  "  ouyht  to  be  trietl  "  in  the 
miferior  court. 

'  Appeal  from  an  order  of  Mathew,  J.,  in  chambers, 
tiRrming  an  order  of  the  master,  refusing  to  grant  a 
writ  of  c'-rtinrari  to  remove  the  action  from  tlw 
Mayor's  Court,  I^ondon,  into  the  Iligh  Court. 


C«.)  Beportcd  ^  W. JP.  Bab»y.  : 


1.,  and  Sir  SHEftSioir 

^L»w. 


The  action  was  brous^ht  in  the  UajTor's  Court  to 
recover  £3<3  from  the  dofondaot,  a  stock  and 
share  dealer,  the  declaration  alleging  that  the 
defendant  induoed  the  pUuntifF  to  deposit  with 
him  £Zi  by  the  felse  and  fraudulent  repre- 
sentation that  he  had  opnnod  a  syndic  ite  for 
operating  in  (!ortnin  stocks  and  Hhares.  It  appeared 
that  the  defendunt  is^  i- il  ;i.  circular  to  the  public 
inviting  them  to  subscribe  to  the  syndicate,  and  that 
the  plauttiff  thereupon  paid  £35  to  the  defendant. 
There  w<'re  two  othrr  similar  actions  hrotirrht  in  the 
Mayor's  Court  agaiust  the  dofcmlaiit  in  rosi>c>ot  of  the 
same  circular  by  difforent  pluintifF.-i,  for  £b'i  and 
the  other  for  £10,  and  the  former  of  the  two  actions 
had  been  already  r<  luu  v  ^i  into  the  High  Oourt.  The 
defendant  in  his  affidavit  stated  that  many  others  of 
his  customers  had  subscribed  for  shares  in  the  syndi- 
cate in  thi-  Sitnin  way  as  tho  phiintiff,  and  that  if  the 
plaintiff  succcHnied  in  the;  action  many  other  flftimt 
would  be  made  againHt  him,  and  that  the  action* hfliBg 
founded  on  fraud,  was  of  such  a  nature  and  so  impoc^ 
tent  to  Urn  as  to  he  fit  and  proper  to  be  tried  in  the 
High  Court. 

'6o  &.  3G  Vict.  c.  Sf),  8chi>duln,  olaaso  12  (which  by 
an  Order  in  Council  ilated  the  2r)th  of  Juno,  1S7.3,  is 
made  appUcable  to  the  Mayor's  Court) :  "No  aotion 
entered  In  the  court  shall  before  judgment  heremonrad 
or  removable  from  the  court  into  any  superior  court 
by  any  writ  or  process,  except  by  leave  of  a  judge  of 
one  of  the  superior  courts  in  castas  which  shall  appear 
to  such  judge  fit  to  bo  tried  in  one  of  the  superior 
oourts,  and  upon  such  terms  as  to  payment  of  oosts, 
security  for  debt  and  costs,  or  suoh  other  tenia  m 
such  judge  ahall  think  fit.** 

Oeek,        and  E,  Morioh  for  flM  deiandiAt. 

S.  r. Mdf  Q,C,,  and  CRgn,  for  HbBjUtaOO. 

PozuooK,  B.— This  is  a  ease  in  whidi  no  doubt  the 

discretion  of  the  learned  judj^e,  and  of  the  court  upon 
appeal,  must  be  exeixisi  il  with  caution.  For  myself 
I  am  not  iucliue<l  to  disturb  the  discretion  exercised 
by  my  brother  Mathew.  It  is  quite  clear  that  the 
Le^^islature  haa  made  a  distinction  between  cases  in 
whuh  the  amount  elaiuied  ia  under  £50  and  those 
in  whkli  the  amount  daimed  is  over  £50.  That 
being  so,  the  parties  are  brought  within  section  IG 
of  the  Mayor's  Court  Act,  except  in  so  far  as  that 
section  is  varied  by  clause  12  in  the  schedule  to  the 
Borough  and  Local  Courts  of  Record  Aot»  1872^  amd 
that  oukuae  is  material  only  as  removing  the  words 

in  section  If,  "  after  jileride<l." 

It  stands  uj)ou  the  merits,  thLTL'f(jre,  that  this  caso 
camiot  be  removed  uidi-ss  the  judge  certifies  or  finds 
that  it  is  tit  to  be  tried  in  one  of  the  superior  courts  ; 
but  that  does  not,  to  my  mind,  limit  the  discretion 
of  tha  judge  to  the  small  point  to  which  it  is  reduced 
by  Wt.  Gkwh :  that  the  judge  is  to  say  that  this  case 
is  fit  to  be  tried  in  a  suin-rior  court  because  such 
cases  are  tried  in  a  superior  court.  That  does  not 
seem  to  me  to  be  the  'n'^n^Tig  of  the  Logislataia  i& 
caeea  in  vhioh  the  claim  ie  under  £50.  Iquiteagrea 
that  it  ii  a  very  serious  thing  for  a  defendisnt  to  he 
charged  with  fraud  :  but  t!iat  in  itself  cannot  bo  the 
test,  and  the  only  test,  wheflier  a  caso  ia  fit  to  be 
romovc<l,  because  theie  i.re  a  great  many  cases  in 
which,  the  amount  being  small,  Uiorc  may  be  ohaiges 
of  fraud  on  one  side  or  the  oUur.  That,  therefove^ 
cannot  of  itself  be  a  ground  of  remonJ. 

But  then  it  is  said  that  the  defendant  here  eerries 
on  a  special  business,  md  t'.int,  if  the  plaintiff  wins, 
other  actions  of  the  hjiuie  kind  will  immediately  be 
brought  against  him,  and  thenlore  tt  ia  ft  aaee  which 
onsht  to  be  tried  in  a  superior  ooort,  heoanae  the 
defendant  haa  a  larger  interest  in  it  than  the  phun- 
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tiff.   That  is  not  a  ground.  I  think,  upon  wluah  we 

ought  to  lu't  in  a  r-K^'  nf  this  kind,  where  tho  p^nintiflF 
is  entith>d  to  rest  upon  Ills  jmrticular  <  unfr.ict  witli 
the  (lefendiint,  which  hn  stiys  he  wiis  indiiooil  to  ontor 
into  by  some  iraudulent  statemeat  on  the  part  of  tho 
(lefondaat.  This  seems  to  me  to  be  a  case  which  can 
l)o  properly,  and  would  bo  properly,  tried  Ijy  a  judge 
and  jury  in  tho  Mityor's  Court ;  and  there  are  other 
([Urstions,  such  as  (juesfions  of  <lfliiy  and  fX[>''ii->o, 
which  wt;  ought  to  cjnsiilnr,  and  I  tliink  my  brother 
Mathew  was  ri^ht  in  saying  that  this  is  not  a  case 
which,  in  his  discreti  ought  to  be  removed.  It 
■eeme  to  me  that  thi^  appeal  most  bo  ''■—■^t'^i 

CnAALSs,  J. — am  of  the  santo  opinion.  The  16th 

Rection  of  the  Maj'or's  Court  Act.  iS.jT.  is  fi]iplii!iible 
tfj  eases  where  the  amount  sought  to  be  leeovered 
shall  not  exceed  I'.'jO.  Under  that  swtion  there  was 
a  power  undoubtedly  to  a  defendant  before  judgment 
to  remove  such  a  case,  either  in  pnnuanoe  of  a  judge's 
order,  or  else  after  giving  security ;  but  taking  tliat 
section  by  itself,  there  was  a  proviso  that  any  judge 
of  the  superior  courts  might,  in  the  exercise  of  his 
discretion,  order  a  writ  of  n  rfiorari  to  issue  to  remove 
any  such  cause  without  any  such  recognizance  as 
aforesaid.  Now,  however,  the  defendant  has  lost  the 
power  which  he  formerly  had  under  section  16,  for 
<  liiuse  12  in  th(s  sc:he<lnlo  to  the  Act  of  IST'J,  which 
lias  been  referred  to,  applies  to  the  Mayor's  Court, 
and  mider  that  clause  no  action  whatever  is  to  be 
removed  before  judgment  by  any  writ  or  process, 
except  by  leave  of  a  judge  of  the  superior  courts  in 
cases  which  shall  appear  to  such  judge  fit  to  be  tried 
in  one  of  the  superior  courts.  Therefore,  we  have  to 
consider  this  (juestion  under  the  lUth  section  of  the 
Mayor's  Court  Act  and  the  12th  clause  of  the  later 
Act,  and  it  is  argued  that  the  more  fact  that  the 
aotionia  one  for  fraudulait  npreBemtation,  and  that 
other  aoBons  of  a  similar  oharaeter  are  being  brought, 
or  are  apprehended,  is  enough  to  induce  us  to  say  in 
our  discretion  that  a  writ  of  nrtiurnri  must  issue, 
although  the  damages  claimed  do  not  exceed  £50.  I 
have  read  tho  cases  of  Clurry  v.  AWmu,  34  W.  B. 
-loS,  and  ,'iimpfnin  v.  Shaw,  o6  L.  J.  Q.  B.  92.  35 
W.  R.  Dig.  36,  and  it  appears  to  me  that  the  effect 
of  these  two  cases  falls  far  short  of  what  is  sugjjested 
on  the  ]iii.rf  ijf  the  apjiellant  here.  It  c.iimot  tie  that 
simply  because  a  ca^e  is  one  which  can  be  tried,  and 
often  is  tried*  in  the  superior  court,  that  a  judge  is 
bonnd  to  lay  under  seotion  16  of  the  Mayor's 
Gonrt  Act,  1837,  and  under  elanae  13  in  the  sohMule 
of  the  Act  of  1S72,  that,  even  although  £.")0  is  not 
claimed,  it  is  fit  to  be  tried  in  the  superior  court, 
in  the  sense  which  is  necessary  to  induce  him 
to  issue  the  writ  of  certiorari.  lu  this  caae  I  am  not 
latiified,  in  the  exercise  of  my  discretion,  that  this  in 
a  case  in  which  a  writ  of  certiorari  ought  to  issue. 
The  defendant's  aflSdavit  undoubtedly  shows  that  the 
case  is  one  of  great  importance  to  him,  but  the 
plaintiff's  affidavit — contradicted,  it  is  true,  by  the 
defendant's— indicatee  reasons  ytbcf  the  trial  should 
take  plane  at  onoe*  and  tbesereMons  vom  mlielaetoly 
to  toj  brother  Hfi&tbew  in  ohambers.  T  cannot  see 
my  way  to  saying  that  he  exercised  his  disei-etion 
wrongly,  a  disci  et  ion  which,  as  I  Jrejieat,  appears  to 
bo  absolutely  unlimited  in  cases  under  section  16  of 
the  Mayor's  Court  Act,  1857,  although  that  section 
must  now  be  read  conjointly  trith  cwnee  12  in  the 
Act  of  isT'J. 

The  defendant  appealed. 

E.  Marten  {Cock,  Q.C,  with  him),  for  the  defend- 
ant.—-If  the  action  b  fit  to  be  tried  m  the  High  Court 
it  is  a  matter  of  right  to  have  it  removed.  Formerly 
by  section  10  of  the  Mayor's  Court  Procedure  Act, 


1857,  the  defendant  had  a  right,  upon  falfilling 

certain  conditions,  to  have  an  action  under  £oO  re- 
ujovchI  to  the  superior  court.  Now  claus-^  12  of  the 
schedule  to  the  Borough  and  Local  Courts  of  Record 
Act,  1872,  is  applicable,  and  if  tho  action  is  "  fit  to 
be  tried  **  in  the  High  Court,  the  defendant  has  a 
right  to  have  it  removed.  This  being  an  action  of 
fraud,  it  is  fit  to  b«  tried  in  the  High  Cjurt.  an  i  nui« 
bo  reuioverl :  Siiit}f^ioi  v.  Shnii\  [They  also  n-ferr*'! 
to  Chi  rr;/  V.  Eii'hiiii.]  Secondly,  the  action  ought  to 
be  removed  as  it  charges  fraud,  and  as  one  of  the 
actions  has  been  already  removed  the  others  ought 
to  be  removed  alio,  with  the  view  to  tlieir  beiog 
consolidated. 

A'.  7'.  lieid,  Q.C.  (^fj^n  with  him),  for  the  plaintiS. 
— Clause  12  gives  a  discretion  to  the  judge.  L»;ave(jf 
the  judge  must  be  obtiiiiied,  and  the  action  must 
"  appejir  to  the  judge"  tit  to  be  tried  in  the  High 
Court.  The  words  *'  fit  to  Ix;  tried  in  the  snpenor 
ooort"  UMMi  Boie  fit  under  all  the  cironmstances  to 
be  tried  there  than  in  the  infMor  court.   The  fiets  In 

this  rase  are  simple.  Ttie  :unount  is  small,  and  there  is 
no  (litHcuU  question  of  fact  or  law  to  be  detormiaed. 

Morten  rejdied. 

Lord  EsiiEU,  M.R.~Tho  plaintiff  brought  an  action 
iri  the  Mayor's  Court  in  re^j^'*'' '■'f  analletre-l  fraudulent 
re|)ies entation  contained  in  a  circular  issued  by  the 
defendant,  by  which  he  was  induced  to  pay  tin 
defendant  £3i.  The  defendant  took  out  a  summons 
at  chambers  to  have  the  action  removed  into  the  High 
Court,  and  ho  argues  that,  as  the  action  charges  him 
with  fraud,  it  is  "  fit  to  bo  trioi  "  in  the  High  Court, 
and,  therefore,  that  he  has  aright  to  have  it  removed, 
or,  if  not,  that  at  any  rate  it  ought  to  bo  removed ;  and 
the  reasons  for  removing  it  are  enhanced  by  the  feet 
that  there  are  two  other  actions  of  fraud  brought 
against  him  in  tho  Mayor's  Court  by  different  plain- 
tiffs arising  out  of  the  s  ime  eircul  ir,  that  the  first  of 
those  actions  has  been  alre4idy  rcuioved  to  the  Hi?h 
Court,  and  that  it  is  desirable  that  the  other  tno 
dioold  be  also  removed,  eo  that  the  actions  luay  he 
consolidated.  Now  the  case  really  depends  upon  the 
true  construction  of  clause  1 'J  in  tlic  si'hedule  to  the 
Rorough  and  Local  Courts  of  Record  Act,  1S72, 
which  has  been  applictl  by  Order  in  Council  to  the 
Mayor's  Court.  That  clause  is  iu  a  negative  fonn. 
It  is  said  that  by  seotion  16  of  the  ICayor's  Court 
Procedure  Act,  1H.)7,  a  defendant  in  a  case  hke  this 
would  fonnerly  hav<'  had  a  right  to  have  the  action 
removeii  upon  fulfilling  certain  conditions.  That 
may  have  been  so.  But  it  is  obvious  that  clause  12  is 
a  limitation  upon  a  right  which  tho  defendant  bad 
before.  Bytratolaoae  a  defendant  eann<^t  have  hie 
action  lemoved  iinlren  it  appears  to  a  judge  of  the 
High  Oourt  fit  to  be  tried  in  the  High  Court,  and  the 
juclge  gives  leave.  The  clause  does  not  say  by  IcAve 
of  a  judge  in  cases  which  are  tit  to  be  tried  iu  the 
superior  court,  but  in  cases  which  shall  appear  I)  inch 
judge  fit  to  be  BO  tried.  That  givee  the  judge  power* 
after  considering  all  tho  circumstances  of  the  case,  to 
make  or  refuse  to  make  an  ord<^r.  What.  then,  is 
tlie  iiM  iining  of  the  words  "  fitto  be  tried  in  une  ct  the 
superior  courts  "  'f  It  cannot  mean  an  action  which 
the  superior  court  is  lit  to  try,  as  the  superior  court 
cannot  be  said  to  bo  unfit  to  try  any  action.  It  amst 
mean  an  aotion  which  ought  to  oe  med  in  the  snperlor 
court. 

The  question,  therefore,  in  each  case  must  be 
whether,  considering  all  the  circumstances  of  the 
case  and  the  interests  of  all  parties,  the  action  is  one 
that  ought  to  be  tried  in  the  superior  court  ratlMr 
than  in  tlie  inferior  coiirt  in  which  it  is  brouAt* 
That  being  so,  the  judge  must  consider,  among  otJMr 
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tting-s,  th  •  rinioHnf  olriimcd  ;  but,  even  if  the  ttuiount 
issm  JI,  yet  the  judge  may  consider  that  the  case  is 
(faeouiilex  nAtue  uid  nqnires  the  vxperienoa  of  a 
jii^  of  die  soperior  court  to  try  it.  and  may  on  that 
ground  make  an  order  for  its  remi  ivikl.  There  are  ninny 
otter  circumstances  which  may  aft'ect  the  mind  of  tliu 
pige :  for  cxamijle,  in  which  court  will  more  speeily 
jBftioe  be  done ':   I  do  not  9a  that  any  oae  of  these 
ammstaiion  alone  wonld  Incraeothe  jadge  to  remove 
tie  ijtioti.    Tlie  jnd<^i>  must  look  at  iiU  the  circtim- 
ItiiiCi    and  say  whetlier  the  action  ou^rht  ti)  be  tried 
mthc  stiperior  court  rather  than  in  the  infenor  court. 
It  is  k  matter  within  the  discretion  of  the  judge.  1 
doabt  whether  he  ought  to  take  into  oonsideration 
the  bet  that  other  plainti&  have  commenced  other 
•etions  against  the  defendant  in  respect  of  a  similar 
ciuie  of  action  :  but,  at  any  rate,  if  he  can  do  so, 
tiat  is  only  one  of  the  circumstances  which  the  judge 
has  to  consider.    The  exercise  of  dfaWTBtion  vf  the 
judge  will  not  bo  interfered  'with  on  wpMl  except 
wbne  the  oottrt  deariy  sees  tlist  it  Itas  own  wrongly 

(•ipn'is'--<i.  Tn  the  present  case  i\\c  i1:>"r  i  f  inn  has  been 
rightly  exercis*:^!,  and  thii«  app<?:il  must  bi>  liisiuissed. 

B'>tt"EX,  L.  J. — ^This  is  clearly  not  a  case  in  which, 
if  tLe  judge  had  a  discretion  in  the  matter,  we  should 
interfeie.  Iho  qimtion  depend*  upon  oUuue  12  in 
dte  idMktiile  to  the  Act  of  1872.    To  aeeertain 

irhf-ther  the  juds^e  has  a  diflOralkHl  one  must  sooner 
or  later  (■lai^iiler  thf  words  "fit  to  b<?  tried  in  (mt> 
of  the  ^>u{)<  ri  r  I  jurts.''     Is  th'Tc  iinythinj^  iu  the 
context  which  alt'ects  those  words  r     In  the  first 
[iUce.  no  action  is  to  he  removed — thus  taking  away 
the  right  to  have  it  removed — except  by  leave  of  the 
judge,  and  the  condition  precedent  to  the  leave  being 
gTiiuted  Ls  that  the  case  must  ap{>e:ir  t  j  tlic  judge  fit 
tu  be  trii'<l  in  the  superior  court.    Th"  .v  n- Is  which 
immediately  precede  the  words  to  be  '  tist  rued  are 
•pplicaUe  to  language  of  diaoretion,  and  show  that 
t&e  qoestaon  of  fltoees  to  be  tried  ii  a  matter  of 
opinion  for  the  judge.     If  the  matter  is  one  of 
opinion,  and  not  of  law,  it  follown  that  the  clause 
Itares  the  jud^'i'  fr>  0  to  exercise  his  opinion  us  a 
scatter  of    discretion.     This    being,   therefore,  a 
oatter  of  discretion,  we  cannot  interfere.    I  agree, 
however,  with  the  Master  of  the  Bolls  that  the 
diaaetion  here  has  been  reasonably  exercised. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
This  case  go>  s  one  step  further  than  the  decision  in 
^''I'TTij  V.  Eiidcan.    It  is  said  that  if  the  case  is  tit  to 

tried  in  the  High  Court  the  d«>fendant  has  a  right 
to  have  it  remored.  I  agree  with  the  Master  of  the 
BoOt  in  thinkhig  that  the  words  "  fit  to  be  tried  " 
mean  "ought  to  bo  tried,"  and  this  is  a  matter  for 
the  judge  in  the  exercise  of  his  discretion  to  determine. 

Solicitors  for  the  plaintifT,  W.     SmtW  4k  Son. 
fioBcitor  for  the  defendant,  C  Q,  Aigar, 


Q.  B.  Div.  "\ 
ber.  M.K.,  and  > 
idEa^.L-JJ.)  ) 


From 

(Lord  Hther,  M.K.,  and  }  Deo.  16. 

Jjopes  and '. 

I/>MH)v  County  Cotrxcir.,  .-l/>/i€l/<Nt(t. 
Assesnmkm'  CoMMiriKE  ov  TiiK  WouLwrcn  Uxiox, 

ItffJKlUil'Ht.t. 

LoKOOS  CoinfTY  Ck>ui(ciL,  A^ipeilanU, 
AuaMaaan  Oommitteb  of  rm  ht.  Oeobob'b 

Union,  Itrf>pi<ii>hnts. 

Poor  rate  —  Baitability  —  ikumge  wcrkt  — MeiropolU 
Managemeta  Act,  1855  (18  A  19  Viet.  e.  120),  m.  135, 

1.50. 

I'/ie  appeUanta  were  the  owners  of  a^rtaia  ionnje  trurks, 
coiiiiding  0/  deodorizing  and  out/ull  vmrhi,  j-iiiitj>iiitj 
enr/iiiea  and  machinenf,  eoiutruded  under  the  JUetropolit 
Management  Act,  \S85. 

Jleld,  tfiat  ^i"-h  irorl-t  irrrr,  hi/  frftluii  \  ^'t  4,f  Ihni  Ad, 
placed  vn  thf  samr  /tuid'ng  (H  fnver.i,  anil  tlnr* fon:,  on 
the  authority  of  London  County  Council  v.  Church- 
wardens of  West  Ham,  40  W.  R.  6dU,  [1892]  2  Q.  B. 
•H,  the  appdSanU  were  no<  liahie  (0  be  aneutd  to  fAe 
jioor  rate  in  respect  of  thf  sctvnge  v:or!:t. 

Appeal  from  the  judgment  of  the  Qooen's  Bench 
DiviKion  upon  a  case  stated  by  quarter  sessions  on  an 
appeal  against  the  decision  of  the  assessment  com- 
mittee of  the  Woolwich  Union,  and  a  siuiilai'  appeal 
against  the  decision  of  the  assessmmt  oommittee  of 
the  St.  Qeorge's  Union. 

The  two  appeals  were  argued  together. 

In  the  W'lx'lwich  rate  the  appclliints  wore  assessed, 
as  owners  and  occupiers  of  certain  works,  buildings, 
and  hmd  known  as  the  Northern  Outfall  deodoriz- 
ing works,  at  l'28,i>0U  as  the  gross  value  and 
£23,000  as  the  rateable.  The  quarter  SSSsioilS  reduced 
the  assessment  to  £20,567  as  the  snm  Tdaa^  and 
£17,139  as  the  rateable  value,  subjem  to  thooM. 

The  special  ca-sf  was  as  follows  :  - 

1.  The  London  County  Council,  tlie  appellants, 
are  the  governing  body  of  the  aduiinistrative  county 
of  Loudon  and  are  by  virtue  of  the  provisions  of  51 
ft  52  Vict.  0.  41  the  sooossioie  to  the  Ifetropolitan 
Board  of  "Works,  and  are  the  present  owners  of  the 
deodorizing  and  outfall  works,  machinery,  land,  and 
buildings,  the  subject-matter  of  this  appeal.  The 
appellants  have  to  discharge  all  the  duties  of  the 
Metropolitan  Board  of  Wotkg  fn  nfenuoe  to  the 
dxainage  of  the  metropolis. 

2.  Forsuantto  powers  and  duties  contidned  in  the 
various  Acts  passed  f<ir  the  better  government  and 
drainage  of  tFie  metropolis  known  as  the  Metropolis 
Management  Acts.  l8oj,  1H.j8,  and  1S(J2,  the  Metro- 
politan Board  of  Works  sud  the  appellants  designed 
and  oonstmeted  a  system  of  drainage  and  of  treat- 
ment of  sew.ige  for  the  metropolitan  area.  Such 
system  is  hereinafter  referred  to  as  "*  the  said  metro- 
politan system.  "  Under  the  H;iid  system  the  land  in 
question  was  purchost^d  by  the  said  Metropolitan  Board 
of  Works,  and  the  neoessaiy  works,  buildings,  and 
machinery  have  ainoe  been  oonatructed  thereon  by  the 
said  Metropolitan  Boadl  of  Works  and  by  the 
apjiellants  tor  the  puqsosc  of  storing,  deodorizing, 
aud  otherwise  treating  tlie  sewage  di.iined  from  the 
whole metrojK)litan  uh-h  north  of  the  Thames,  whioh 
avenges  from  96  to  126  million  gallons  daily. 

3.  The  said  works,  bmldings,  and  machinery  were 
speci;dly  designed  and  constructed  for  the  work  which 
tocy  have  to  do  in  connection  with  and  for  the  pur« 
pose  of  the  said  nietropolitaa  ajyitaoi,  of  wliieh  tiMj 
form  an  essential  part. 

4.  The  said  works,  buildings,  and 

(a.)  Beported  by  F.  O.  BoBDraosr,  Em., 
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and  are  suitable  and  neoesaary  to  enable  tbo  appellanta 
to  discharge  their  statutory  duties  under  the  said  Acts 
and  for  the  advantafe  of  the  inhabitants  of  the 
metropolis  to  treat  and  dispose  of  the  sewage,  and  are 
held,  ooounied,  and  nsed  by  the  impaUaati  in  the 
mamier  ana  toldy  Cor  the  pnrposea  naroin  tat  forth, 
■ad  the  appellants  are  entitltxf  in  lovy  rat^s  upon  tho 
whole  metropolitan  area,  includincr  tin  pariah  of  Wool- 
wch,  to  enable  them  to  occupy  and  use  the  said  land, 
works,  buildings,  and  machinery  an  aforesaid.  The 
sewage  to  be  treated  is  brought  to  the;  said  premises 
from  places  outaida  the  parish  of  Woolwioh,  and  by 
reaasnof  fhe  high  lerM  of  the  sewen  hringin;?  the 
same  thf>  drainage  of  the  parish  of  Woolwich  north  of 
the  Thames  is  not  admitted  into  the  said  metropolitan 
system. 

5.  The  appellants  do  not  derive  any  pecuniary 
profit  from  tnc  said  hereditaments,  and  the  works  are 
maintained  by  the  appellants  nnder  the  ptOYiauuia  of 
the  above-mentionea  Acts. 

(!.  By  the  provisions  of  18  &  19  Vict.  c.  120,  s. 
laO,  and  21  &  22  Vict,  c.  s.  2,  and  the  Acts 

amending  the  same,  the  Metropolitan  Board  of  Works 
ware,  and  the  appellanta  are  now  authoriaed  to  pur- 
diaae  or  take  on  leeae  or  otherwise  land  for  the  pur- 

Eoses  therein  mentioned,  and  they  are  empowered 
y  IvS  &  If)  Vict.  fT.  120,  B.  l.VI.  to  flisposo  by  sale  or 
otherwise  of  tlio  projn>rty  so  ncquirpd. 

7.  The  court  of  quarter  sessions  found  as  a  fact 
that  the  appellants  were  practically  the  only  possible 
tenants  of  the^said  pramiaea  ao  hmg  as  they  remained 
pwt  of  the  said  metropolitan  system,  and  that  if  the 
said  promisrs  bclnngrrf  to  a  privato  (iwticr.  ho  woiild 
let,  and  the  apj>ellant.s  wuuhl  hire,  tliciu  for  the  pur- 
pose of  Ix  int^  used  in  coinu  i.tiun  \vit)i  and  as  part  of 
the  said  uietropolitau  systc^m  at  a  yearly  rent  suffi- 
ciently high  to  support  the  gross  and  lateaUe  Tahiee 
of  £20,M7  and  £17,139  m^wtiTely. 

8.  The  court  of  qnarter  iesriou  farther  found  as 
a  fact  that,  if  thr  paid  premises  were  not  xised  in  con- 
nection with  and  as  part  of  the  said  metropolitan 
system,  but  were  entirely  disconnected  therefrom,  and 
applied  to  any  other  use  or  pur^tose  for  which  they 
OOoId  be  made  available,  the  gross  vahie  thereof  waa 
£1,200,  and  the  rateable  value  £1,000. 

9*  The  appellants  contend  that  the  said  land,  works, 
buildings,  and  machinery  are  only  ciiymlilc  of 
Ijeneflcial  occupation  if  useti  for  purposes  other  than 
th>>>i  <<f  the  said  metropolitan  system,  and  that  they 
should  bo  aaseased  at  the  value  for  which  the  same 
woold  let  to  a  hypothetical  tenant  from  year  to  year 
supposing  the  said  land,  works,  buildings,  and 
machinery  were  not  used  as  part  of  tho  said  metro- 
j)olitaii  systi'iii,  but  Wi  re  entirely  disconnected  there- 
from, and  applitsl  to  any  other  use  or  purpose  for 
wliieh  they  could  be  made  available,  and  that  they 
ahould  be  aaiQeaod  aooording  to  the  rule  laid  down  in 
Mftrnpdlitan  Itoard  of  Wnrka  ▼.  Wett  ITam,  19  W.  R. 
240.  L.  R.    Q.  B.  in.l. 

10.  The  respondents  contend,  and  tho  court  of 
quarter  sessions  hold,  that  it  is  not  necessarj'  to 
rateability  that  the  premises  as  actually  occupied  and 
utQIaad  ahoold  yield  or  be  capable  of  yielding  a 
OOmmeRaal  profit,  and  that  nnder  the  circumstances 
aforesaid  the  appellants  do  beneficially  occupy  the 
premises,  and  ought  t  -  Iw  taken  into  jici  uunt  as 
possible  hypothetical  tenants  of  tho  said  land,  works, 
Onildings,  and  machinery,  and  that  the  rule  laid  down 
hiLfHM9»  ikiuml  Jtourd  ir.  St,  Li^mrd'tt  ShurcdUch, 
94  W.  B.  563,  17  Q.  B.  D.  738,  and  in  Mayor, 

JttttOf  Bttrton-ujton-Trrut  \.  J  nsfmtmmt  Coinmifffe  <>/ 
nnrton-n]wm-Trr„t  I'ni'.u,  ;J8  W.  It.  ISl,  24  Q.  B.  D. 
10",  governs  the  ease. 

.  In  the  m.  (Jrurgc't  Union  ca»e  the  appellants  were 
at  omiera  and  ooeapiers  of  modt  baildtngs, 


pumping  station,  and  machinery  situate  in  the  pariah 
of  St.  George,  Hanovor-square,  within  the  St. 
George's  Union,  at  £5,858  as  the  gross  value  and 
£3,994  a.s  tho  rateable  value.  It  appeared  from  the 
qteoial  case  that  tho  cironmstanoea  of  the  sypellanta* 
ownership  and  occupation  of  the  laid  landa  anl  tratki 
were  the  same  as  in  the  Wtmlirt'cJi  nue. 

The  Di\isional  Court  (Wright  and  CoDlna.  JT.) 
held,  upon  the  authority  of  T'f  Mui/'t,  ilc,  of 
Jiuri4ii)-u]K)ii-Trriit  v.  Afi.f-.itui'  at  CummitUe  of  Duriofi^ 
uixm-Trrtit  and  Loinhn  Cunutu  Council  T.  JMXfc 
GuardiuM  (unreported}  that  the  appeilaali  wws 
rateaUe  in  reepeet  of  the  woiIeb  in  both  cases,  and 
pave  judgment  for  tho  respondents.  [In  /.'  i 
Coiiiilii  t'duiu  il  v.  Kn'tli  (huirdiuiis,  which  was  hi  Mxi 
in  the  Court  of  Appeal  on  tho  16th  of  May,  l^^•-^  the 
question  was  as  to  the  rateability  of  sewage  works, 
toe  pro(>erty  of  the  London  County  CounciL  The 
appellants'  counsel,  on  behalf  of  the  appellants,  stated 
to  ^e  court  that  he  could  not  distinguish  that  enae 
from  M<iij<  r.  .fv  .,  r/  Uin-f.iii-njtfm-Trent  V.  AMf^sment 
L'nuuniHtx  <>/  JJurtvu-ujutH-Tmd,  and  the  court  thera- 
fore  gave  fonnal  jndgment  agalnet  the  appall  ante.) 

Arori/  {Ihjdr  with  him}.  fi>r  the  London  Coimty 
Council. — Tiio  case  is  covered  by  Lou'hni  Ci'iiuty 
t'i'Uiicil  V.  C/iiirclwarilfiis  i>f  IfV«(  Hum,  40  W.  R. 

658,  [18823  2  Q.  B,  44,  in  whioh  it  waa  held  that 
sewers  were  not  rateable.  The  pteieat  oaae  fi  one  of 

ftewage  works,  which  are  hel  l  by  the  appellants  under 
e.\!ictly  the  same  circum-stances  .as  the  sewers  were  in 
tho  n'».t<  llmtx  om:  The  statement  by  counsel  in 
London  County  Council  v.  Erith  Ouardians  that  that 
oaieoodld  not  be  dietiwgnished  from  Mayor,  dc,  of 
lturUm-u]H)U-Trtnt  v.  A»se**mritt  CommitUr  uf  BurUm- 
vfitm-Tnitt  was  incorrect,  as  is  shown  by  the  mora 
recent  decision  of  this  court  in  the  Wtri  Ham  eotti 
[He  was  stopped  by  the  court.} 

Litetr^  Q.O.,  Sindair  Cox  {CuSw  with  tiiem),  for 

the  Woolwich  Union,  and 

Mtadom  White,  Q,C„  and  DanckwerU,  tvt  tha 
St.  Geone'a  Unkm,  aigaed  that  the  eaae  waa  die> 

tinguishable  from  the  Wed  Ham  eate  and  waa 
governed  by  Li>)ii{nn  Cnuutt/  Council  v.  En't/i 
Gunrdiiiii'.  and,  secondly,  tliat  tlio  If' si"  //.(;/»  ea»r 
ought  not  to  bo  followed  because  of  certain  statutes 
wubh  weia  not  then  brought  to  the  attention  of  tha 
ooort.  Their  aigiiinenta  are  fa%  eat  out  in  the  jnd|p- 
ment  of  the  Bfaster  of  the  Bolls. 

The  followiug  cases  were  also  referred  to  : — Rr^.  v. 
M,1n>i^.lil.i„  Ji.^trd  of  Wf.rf.-s,  17  W.  R.  527,  L.  R. 
4  Q.  B.  15;  Mrtroj',,Jitou  Do^ird  of  ir.-r/i  v.  IFr^ 
Ham :  Gurai  v.  Over»een  of  Eatt  Bran,  20  W.  B.  332, 
L.  B.  7  a  B.  394. 


Lord  E.S1IER,  M.H.— I  .im  of  opinion  that  this 
is  governed  by  the  rules  laid  down  in  Lmdou  Ooiinly 
Ouuneit  T.  ChttrehwardeM  of  We$t  flitm.   That  oaaa 

raiswl  tho  question  of  the  rateability  of  sowers  whielk 
were  part  ot  tho  main  dn»inape  system  of  tho  metro- 
polis, whi<  h  system  was  made  and  carried  on  under 
scMstions  15ii  and  l:io  of  the  Metropolis  Management 
Act,  1835.  This  court  deddedthat  those  sowers  wera 
not  rateable,  and  the  oonrk  eame  to  that  decision  hy 
reason  of  the  interpretation  whioh  they  put  on  aeo- 
tions  150  and  135.     By  these  sections  the  iletro- 

f)olitan  Board  of  Works  were  authorized  to  purchase- 
and  and  to  construct  a  sewage  system.  They  bad 
no  power  to  let  the  lands  purchased  and  usod  for  that 
purpose,  and  this  court,  therefore,  held  that  there 
oould  be  no  hypothetical  tenant  other  thui  the  board, 
no  other  person  oould  become  a  tenant  of  sewers  which 
the  board  were  bound  to  maintain  and  use  for  the 
;e  system.  The  oi^  other  point 
in  the  Wnt  Ham  one 
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whether  the  Londou  County  Council  coulil,  within  the 
mmung  of  the  Londmi  Sr/imil  Jinurd  v.  .Sf.  /.rmturd'*, 
ShtTtditch,  bv  hj'pothetical  tenunts  of  the  sewers.  In 
thftt  caae  the  coiirt  bdd  that  the  owner  of  land  might 
IhbmU  Iw  •  krootiietiaal  ianAnt,  and  that  h»  waialtA 
ten  if  be  ooiud  1m  aoppoied  hypoilietioally  to  tte 
tenant  of  the  land  or  whatever  it  was  which  it  waa 
proposed  to  rate.    If  the  owner  could  legally  bo  the 
taant  and  could  pay  a  rent  (b(x»uflo  he  could  not  be 
a  tenant  without  paying  a  rent),  then  he  might  be  a 
^jpothetieal  tenant.    In  the  IF est  Ham  aue  we  held 
lS£t  the  London  County  Cioundl  oould  not  be  a 
Itjpothetacal  tenant,  because  to  make  it  such,  it  must 
It  supi:>ose<l  that  stiuiebody  •       was  the  owner  of  the 
•ewers,  or  of  the  land  occupied  by  the  sewere,  and 
eoold  lease  the  sewers  or  the  land  so  occupied  to  the 
«omciL  We  said  that  section  13d  of  the  Metn^oliB 
MflMMBMnt  Aet  was  abiolately  inoonuteot  wifh 
thst  idea,  for  if  it  could  be  assumed  that  the  council 
could  lease  the  sewers  from  a  landlui-d,  then  you  must 
as-  lint •  that  the  liiiidlord  could  put  the  ordinary  re- 
strictions of  a  landlord  into  the  lease — for  instance,  that 
if  the  rent  were  not  paid  be  might  re-enter ;  but  that 
ii  afaMhitflly  oontni^  to  the  atatatoiy  dutisa  ol  the 
«aiica,wlifiBhHr«toiBi3Maiidkeeptheiewer«.  We, 
therefore,  held  in  thatCMt  that  th<  "iewers  could  not 
be  rated,  but  the  question  of  the  l  ateability  of  sewage 
works  was  not  then  raised.    We  have  now,  however, 
to  oonadar  that  question.    What  are  these  works  ? 
Ikj  an  not  ordinary  pumping  engines,  bat  are 
fwiqing  engines  which  have  been  made  for  the  pur- 
pon  of  the  druiuage  system,  and  they  are  an  indis- 
pouable  part  of  that  fj'stem.    They  are  th(^  works 
mentioned  in  sections  l  ''>i)  and  13d.    Section  130  puts 
tb»  sewers  and  the  s<  wage  works  on  precisely  the 
«M  footiiic.   Therefore,  if  we  have  to  hold  that  the 
sewvs,  for  uie  waaons  which  wo  gave,  were  not  rate- 
able, it  must  1k>  the  wiine  with  regard  to  the  worlcR, 
which  are  part  of  the  same  sownge  Rystem.  The 
rEasoniug  and  grounds  of  the  judgment  with  rsgard 
to  the  sewers  apply  equally  to  the  works. 

Bat  it  has  been  ai|pud  that  we  ought  to  differ 
fam  that  deciaion  became  certain  Aets  ot  Parliament 
wsrs  not  caHed  to  our  attention  in  that  oaae,  wHoh 
at  first  sdght  seems  u  HdinrwhMt  startling  proposition. 
The  first  statute  we  were  referrc!<l  to  was  the  Metro- 
polis Management  Act.  1868,  section  3  of  which  pro- 
vides that  the  power  of  taking  land  given  by  the  Act 
of  1855  and  all  other  powers  in  that  Act  and  the  Act 
4if  1858  ahall  extend  and  be  applicable  as  well  to 
warkM  of  deodorizing  sewage  as  to  all  other  works. 
Ihs  effect  of  that  i-;  merely  that  if  the  council  tnke 
knd  for  the  purywRe  of  di mloD/iiig  they  must  take  it 
IB  the  same  way  ami  subject  to  the  sjuiie  restrictions 
m  oilier  works.  That  section  does  not  add  to  or 
tfniBisli  the  efBEOt  of  seetioos  150  and  1S5.  We  were 
»3o  referred  to  section  23  of  thi.s  Act  of  IS'jS.  That 
-^tiou  merely  provides  that  the  expenw  s  incurred  in 
<ifialing  with  sewage  in  the  liiver  Thanica  shall  bo 
defrayed  ii\  the  same  manner  as  under  the  Act  of 
KS-j.  It  docs  not  afTect  the  present  case.  The  next 
Matete  waa  the  Local  Gorsniment  Act,  I8H8,  and  it 
ii  Mid  that  section  40.  snb-seeHonB  8  and  9,  gives  to 
the  County  Co-'ncil  a  difff  rent  power  with  regard  to 
tie  drainage  system,  and  the  triking  and  usin^  of 
land  for  that  purpose,  than  existed  in  the  previous 
Acts.  By  sub^sec'tion  .S  of  section  40  the  powers, 
AriisB,  and  Babtlitiea  of  the  Metropolitan  Boaid  of 
Works  were  transferred  to  the  London  County 
Conndl.  That  inclndes  the  power  of  taking  or 
hssing  land,  and  the  duly  of  using  it  only  in  the  way 
mentioned  in  section  130  of  the  Act  of  1866.  Then 
mb-section  9  providea  that  if  the  London  County 
Orandl  borrow  for  the  poxpoaea  of  the  Act  ihey  shall 
koRovIn  acoocdaiioe  with  the  pxoiviaioina  of  the  Acta 
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relating  to  the  Metropolitan  Board  of  Works ;  but 
that,  save  as  aforesaid,  part  1  of  the  Act  shall  t^pply 
to  the  County  Council  when  acting  as  successors  of 
the  Board  of  Works.  Then  it  is  saiu  that  if  you  refer 
to  part  4,  section  65  provides  that  a  county  council 
may  for  the  purpose  of  any  of  their  powers  or  dutiea 
acquire,  purchase,  or  take  land  on  lease,  and  it  is  said 
that  amongst  their  duties  is  the  duty  of  dealing  with 
the  drainage  system.  But  neither  of  these  sections 
makes  the  position  of  the  council  with  r^ard  to  the 
drainage  system  diffierent  from  that  of  tm  Board  of 
Works.  None  of  these  Acts  alter  in  any  way  the 
construction  and  application  of  the  Act  of  1856,  upon 
which  we  gave  our  opinion  in  the  II''  '  //mu  'f(«r. 
W^e  are  bound  by  that  decision,  and,  therefore,  both 
these  eppsala  mnat  be  allowed. 

LorEs.  L.J. — I  think  that  these  works  are  not 
hereditaments  for  which  the  Cotuity  Council  can  be 
rated.  It  appears  to  m«  that  there  Ls  no  valid  dis- 
tinction to  bo  made  between  the  works  in  this 
case  and  the  sewers  in  the  case  of  /.■■nJiui  OnuUu 
Council  V.  Ctiurchtntrdtit$  uf  Wtti  Huiu.  I  think 
they  stmid  ]irocisely  on  the  same  footing,  and  the 
sam*^  arguments  and  same  reasons  which  were  ap- 
plicable to  the  sewers  are  appliciible  to  these  works, 
therefore  I  do  not  propose  tu  go  into  thut  matter  at 
any  length,  or  indeed  at  al£  It  has  been  argoed 
before  ns  that  diere  are  Acts  of  Pterliament,  sob- 
sequent  to  the  Act  of  I860,  which  were  not  brougllt 
to  our  notice  in  that  awe  which  might  have  been 
brought  to  our  notice,  and  which,  if  they  bad  been 
brought  to  our  notice,  would  have  affected  our  decision 
in  that  case.  Those  Acts  of  Parliament  and  the 
different  seotiiBiiii  have  been  elaborately  brought 
before  onr  notice  now,  and  speaking  for  myseu  I 
certainly  say  that  they  v/ould  not  have  altered  the 
view  that  I  tcok  in  the  Wint  Ilain  rn^r,  and  as  they 
would  not  liave  altere<l  the  view  which  1  took  in  the 
JJam  cu*e,  holding  as  I  do  that  the  works  in  this 
case  stand  in  flie  same  position  as  the  sewers  there, 
I  say  at  once  that  they  do  not  alter  the  view  I  take  of 
this  ease  as  governed  by  the  Wert  Ham  tatf. 

1  should  like  to  make  one  obser  vation  with  regard 
to  rating  generally,  because  T  iinderstanrl  that  these 
cases  are  likely  to  go  to  the  House  of  Lord.s,  and 
becauae  it  does  appear  to  mo  that  there  are  different 
cases  on  this  snbfeot  which  are  more  or  less  conflict- 
ing. Thf  governing  case  with  regard  to  theratingof 
hen  ditaiiK  iits  is  no  doubt  the  case  of  Jonet  v.  The 
M,r.<,;j  Ih^ck.i,  13  W.  R.  1(M)9.  11  II.  L.  Cas.  ll.J. 
In  tliat  case  it  was  held  that  every  description 
of  }iroi)erty  is  rateable,  but  it  must  be  o^MMe  of 
a  beneficial  occupation*  Now,  if  this  waa  a  res 
»"(Yr  (and  if  it  were  not  for  the  £on<fon  SehotA 
i/<.*/,f?  v.  >7.  /.'"iiard'g,  SJici"!if'-h,  about  which  I 
spiak  with  all  respect)  I  sliould  have  doubted  if 
an  occiipier  placed  under  statutory  restrictions, 
who  suffers  and  must  suffer  a  loss  by  the  occupa- 
tion of  his  hereditaments,  is  the  kind  of  hy]>othctical 
tenant  that  was  contemplated  by  the'  Parochial 
Assessment  Act.  I  should  have  thought  that  the 
Parochial  Asse.ssment  Act  contempbded  an  ordinaiy 
tenant  from  year  to  year.  an<l  not  a  ten.int  forced  by 
statute  to  become  an  occupier  at  a  los.«.  I  should 
have  thought  there  must  have  been  a  possible  bene- 
ficial occupation  to  render  any  hereditament  rateable. 
Siihieet  to  that  observation  (which  I  should  not  have 
laiiil.',  having  proper  respect  for  the  easp  of  LomJon 
,•<■'.'. H':i<!  V.  St.  !.ri>nnrd's.  Si,'./-  iili  'i,  n\ihj-<*  I 
understood  that  the  whole  of  this  matter  was  going 
to  tiie  House  of  Lords)  I  think  the  appeal  in  bow 
these  cases  must  ho  allowed. 

£ay,  Ii.  J.— This  is  the  first  case  relating  to  this 
pariwilar  question  which  I  peteonally  have  taken  any 
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part  in,  and  I  cnlj  vidi  to  make  a  few  obaorvatioiu 
to  show  the  reasons  for  which  I  ooneac  in  this 
dedakm.  Hie  last  Wiett  Ham  txtte  cane  before  the 

court  coustifutcrl  hy  the  Maater  of  the  Rolls,  and 
Lopes  aud  Fry.  L.JJ.,  and  the  Master  of  tho  HciIIh 
aud  Lopes,  L.J.,  have  stated  their  view  of  what  the 
docisiou  in  that  case  was,  and  I  understand  it  to  be 
this,  that  although  the  Metropolitan  Board  of  Works 
and  their  successor*,  the  London  County  Council,  have 
power  to  take  on  lease  land  for  the  purpose  of 
making  s  alts  an>l  other  dniiiiage  works,  thoy  have 
no  powc:-  wuatL'vtr  to  take  ou  lease  sewers  and  drain- 
age works  that  have  been  made,  "therefore,"  the 
Maater  of  the  Bolls  says  in  his  jitdgme&t,  "in  that 
casefbere  is  no  ])ussiblo  hypothetiosl  tenant  except 
fill.'  C- unity  Council.  Tlieii  can  thoy  bo  such  t'-iiuiits  : 
I  think  not,  lli-st.  because,  as  I  h:ivv  sai<l  they  liitvi'  no 
power  to  become  tenants  of  the  premises  at  all." 
That  is  explained  by  what  he  says  mther  earlier  in  Lis 
judgment,  "  I  am  of  optnion  that  they  have  no  power 
to  take  sewers  made  by  other  people  on  lease."  Now 
in  that  case  the  sewers  bad  been  made  by  the  ISTetro- 
politan  Board  of  Works.  That  is  stated  in  the  special 
ca.se,  j)aragrapb  2.  "  Under  the  siiid  system  the  sowers 
and  tlie  pumping  station  were  coustmoted  by  the 
Metropolitan  Board  of  Works."  The  qneslian  as  to 
tbe  jrvAa,  as  tbe  Master  of  tiie  Soils  said,  was  not 
brought  before  the  court  in  thut  ciisi-,  hti'1  fl-j  yhad 
only  to  deal  with  thi'  HCwers,  sewers  winch,  as  I  vuxler- 
stand  the  case,  had  been  made  by  the  Metropolitan 
Board  of  Works  and  taken  over  by  the  London 
County  Council.  Those  sewers,  having  been  con- 
structed by  the  Metropolitan  Board  of  Works  and 
taken  over  by  the  London  County  Council,  were 
sewers  of  which  neither  tbe  Metroi>olitun  Board  of 
Works  nor  the  London  County  Council  by  the  terms 
of  tkeir  Act  of  Parliament  were  authorized  to  take  a 
lease.  They  might  have  taken  the  land  on  lease  and 
bave  oonstmotedtbe  sewers  in  them,  bat  liiey  oonld 
not  take  the  constructed  sower  in  the  land  upon 
loa-sc,  therefore  they  could  not  be  treated  as  hypo- 
thetical tenants  of  that  of  which  they  could  never 
become  tenants  at  all.  That  was  part  of  the  ratio 
dtcidetidt  of  that  case,  and  I  cannot  see  why  it  does 
not  apply  equally  to  these  works.  The  County 
Ck>nncil  might  have  taken  land  ou  lease  and  con- 
structed the  works  on  tliat  liu;il,  but  they  could  not 
have  taken  a  lease  of  the  works  when  constructed.  I 
am,  therefore,  of  opiniaiii  that  tUs  oase  is  governed 
by  the  Wett  Mam  am. 

As  to  tbe  point  raised  by  Lopes,  L.J.,  thattUsldttd 
of  jiroperfy,  of  which  the  London  County  rVmncilcan 
have  uu  beneticiul  occupation,  but  which  they  are 
bound  to  use  ot  a  loss,  is  not  the  subject  of  rating  at 
all,  I  desire  to  reserve  my  opinion,  biaoause  I  do  not 
th^  it  arises  in  this  oases.  It  seems  to  me  that  all 
property  which  has  or  may  have  an  annual  value  is 
prftnS  fkcit  the  subject  of  the  Rating  Acts,  and 
ought  to  be  rated,  not  according  to  the  value  which 
it  actually  possesses,  hut  according  to  the  possible 
Talue  which  it  might  possess.  Tbat^  however,  may 
not  appW  to  lands  and  works  in  posMssion  of  the 
London  Oouit^  OonnoQ,  for  the  reasons  wbidi  are 
gfvcn  in  the  11  e$t  Ham  case.  I  prefer,  however,  to 
rest  my  decision  upon  the  reason  which  I  have 
already  referred  to,  namely^  that  this  OS> is gOtSOied 
by  the  U'ld  Ilanxcam. 

A]ij»als  alloinj. 

Solicitor  for  the  London  County  Council,  ir.  A. 
Slaxland, 

Bolidtor  for  the  WoohHch  Unian,  Sampttm, 
Wodwioh. 

SoGdtor  lor  tiw  St.  G«oige*s  Union,  TT.  Fmter* 


From  Q.  B.  Div.  "\ 
(Liudley,  Boweu,  ami  Kor.  90. 

A.L.Smith,L.JJ.)  ) 

/»  r«  EvxsB, 
Evans  v.  Kotov.  (o.) 

rrud'iK — AititchinnU — Xviii-e  of  moHvnforltaixinum 
writ— Service  of  nod'ce  when  no  ap}>earann  eakrtd— 
Filiwj  at  Central  Office— BvsU*  </  titipreme  Ceaty 
1683»  ortL  44.  r.  2 ;  ord,  67,  r.  4. 

A  fiotirf  of  motion  for  leave  to  ieaue  a  writ  of  attatl- 

711' lit  M  eiijikitntli/  serwd,  where  the  party  a^iiut  trhm 
thi  (litdchiiu  iit  i-1  to  issue  hug  not  tutt  i  'd  antj  ai'j>fir(jhn_, 
hfl  Jih'ii<i  v  itli  thr  priip'T  uljl'-ir,  ,iiirsi(aut  to  ord,  61, 
r.  4,  ff  tin:  lltilea  >•/  fhr  Sii},rt  iiit:  Cuort,  1883. 

Dedaion  i^  £ekewich,  J.,  agimied. 
In  re  MoEifo,  Moiiit  v.  Voider,  38  IT.  JK.  £22,41 
C'A.  D.  m.fottowed. 

Appeal  from  a  de<:ision  of  Kekewich,  J. 

The  question  was  whether  notice  of  motion  i 
leave   to   issue  a  writ  of  attachment  agaiust  th. 
defendant,  who  had  not  appeared,  must  he  ietred  on 
him  perscnially  or  was  somoiently  swed  by  bcDg 
tiled.  I 

The  action  was  brought  to  administer  the  estate  of  ' 
Thomas  I^vans,  deceased,  but  the  defendant  did  not 
enter  an  appearance  to  the  writ.    The  usual  onia  i 
was  made  for  aooonnts  and  inqniries  to  betataniad 
made. 

On  the  4tb  of  March,  1892,  a  chamber  order  • 

made  for  the  defendant  to  appear  on  a  date,  afti^- 
wards  fixed  for  the  loth,  before  an  c^xaminer  U>  > 
examined ;  the  defendant  being  ordered  to  prcxiuw 
at  such  examination  all  deeds,  documents,  aofi  , 
securities  in  bis  posseesion  relating  to  tiie  mattn  «f 
the  intjuiry.    He  ffuled  to  attend. 

Ou  the  "Joth  of  JIurch  a  second  order  was  msde  j 
ordering  him  to  attcmi  for  i  xamination,  at  liis  oviH  : 
expense,  on  a  day  apiiointcd— th©  11th  of  Aprl  | 
This  order  SHSd  tlu  notice  of  the  appointment  for  hii  j 
examinatum  wwB  sarred  on  him  penooally,  but  k  ) 
again  fafled  to  attend. 

Both  orders  were  indorsed,  '*  If  yon,  the  within-  | 
named  defendant,  Thomas  Noton,  negle<:t  to  obey  ! 
the  order,  you  will  be  liable  to  process  of  exi>cutioc 
for  the  purpose  of  compelling  you  to  obey  the  sttin- 
order." 

On  the  14th  of  .Vpril  the  plaintiff  gttro  notice  of  | 
motion  for  a  writ  ot  attuchment  to  issue  against  tbe  ; 
defendant  for  non-couipliance  with  tlie  orders.  TbU 
notice  was  not  served  personally  on  the  dbfendaat,  , 
but  was  filed  at  the  Oantnl  Office  st  the  Bojil  . 
Courts  of  Justice. 

The  motion  having  come  on  for  hearing,  and  tb»  ■ 
defendant  not  appearing,  Kekewich,  J..  gave  leayt^  * 
issue  a  writ  of  attachment  against  the  deleuiian:. 
who  was  arrested  on  the  2nd  of  November,  3i»i 
committed  to  the  oastody  oi  the  Qovemor  of  Hollo- 
way  Pftem. 

Application  wiis  then  made  to  Kckeivich, 
Ids  release  from  ])risou,  on  the  ground  that  fliilS 
had  Ix^en  an  irregularity  in  the  serving  of  the  notiw 
of  motion  for  the  writ  of  attachment,  that  it  was  no? 
sufficient  to  file  it  at  th»  Central  Ofiice,  but  tliat  it 
ought  to  haTe  been  marni.  on  the  defendant  pcnoa* 
ally. 

Kekewich,  J.,  considered  that,  if  thera  had  been 
any  irregularity,  it  did  not  render  the  oidiBr  ^^^''^^^ 
that  he  had  a  discretion  in  the  matter,  and  ikdinfn 
to  order  the  defendant's  release. 

(a.)  Beported  by  Abthub  Lawbwoi,  Esq.,  Btf> 
ristar-at-Law. 
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ContT  OF  APFEAIta 


In  bx  Etaxs. 


OoimT  OF  AmA£. 


Ib«  defendant  sf^pealed. 

C.  n.  /  f'  r  tl;."  apiH'Uaiit.  — Tlir  il.  f.  iicluut 

ibooldbe  rele:t->  (l.  inasnsix  h  iia  the  iioticu  of  luotiou 

lorbis  attachtr.i  iii  w^is  nut  <]uly  served;  filing  iinot 
■fficient:  it  should  huve  been  peraonally  Mrred. 
[Bovzir.  L.J. — ^Does  not  ord.  44,  r.  2,  g:oTeni  the 

Bitter  It  n.ay,  aii'l  it  is  in  tlif  !ii>pcll!int'8  favour; 
Imt  I  put  it  (jU  HiiotLcr  <iriunnl,  that  uf  ord.  (JN,  r.  1, 
that  this  i-i  u  criniiiiiil  j>roci-etling/'  the  proceduru 
in  which  is  not  affec-ted  by  the  rules,  or  ut  least  s 
ftnut-criminal  proceeding :  Duvi*  v.  finhuxiff,  37  W.  S. 
227,  39  Ch.  D.  322.  [BowEX.  L.J.— That  it  was  not 
a  criminal  ])rocceding  vrna  the  very  ground  of  the 
(nurt  fntcrtaiiiiiij^  tlic  :i|ii't'ul  then-.  A.  L.  SMnu, 
LJ.-What  cnnic  ddi  s  a  niiin  ouiiimit  who  does  not 
cotDP  to  bo  «>xaniint<l  ?j  A  miMleuieanour :  //*  /  < 
Maria  At,uie  JMriet^  37  W.  K.  il,  21  Q.  B.  D.,  at 

ttS9:  I»  rr  Pntlard,  L.  R.  2P.  C.  106,  17  W.  B. 
L.  IHp.  !.  Tho  notirn  of  motion  ought  to  have 
been  st-rvtHl  personally,  inasmuch  as  this,  though  not 
mch  a  criminal  proceeding  as  to  prevent  an  appeal 
betog  brought,  is  of  the  nature  of  a  criminal  prooeod- 
isf.  [Lindi;ey,  L.J. — Bat  against  that  there  are  the 
two  authoritiea  of  r-  .Vorna,  Morria  v.  Fowler^ 
38  W.  R.  .322.  44  Ch.  1).  131,  and  Itt  re  A  fiotMtfr, 
■1>  W.  H.  :,-2'.K  11  Ch.  D,  lo-2.]  A  writ  of  attuch- 
lufut  for  contciupt  is  not  like  a  writ  of  execution  or 
wiy  civil  pFOCeedtOig.  [Lixui.ey,  L.J.— If  it  is 
cfinunal  there  is  no  appeal.  A.  L.  Smith,  L.J. — 
IheoldTQio  nm  had  to  be  served  personally;  now 
that  rules  aro  nln  li'.Iuil.  why  should  not  the 

t.otice  of  lUDtirm  wliii  h  tuki  s  thf  ])lat'(i  bo  served 
f,*rsonally       Tim)  is  i  x.it  tly  th<'  app4  llant's  contcn- 
tion.    [Ll>l>i^V,  I*J. — You  contend  that  /Iroiniiuf/ 
T.  Srifci«.     Ch.  D.  611,  25  W.  R.  Dig.  185,  J,t  rr 
.Vt-rn*.  and  Li  r-  .1  f><ili<  itt,r  wore  all  cases  in  which 
attachment  would  have  formerly  issued  tx  jurti  as  a 
ttiatter  of  course  under  the  old  system,  but  that  tho 
case  we  have  to  deal  with  is  not  one  of  such  ca^es  !'] 
Tts.  pLiXDLKY,  L.J.<»Aiid  so  you  say  that  per- 
sonal service  is  neoesaaiy,  or,  at  sinr  rate,  that  the 
I  arty  to  bc  attached  should  have  tne  intention  to 
^poly  for  lii-**  atfachiucnt  brought  to  his  actual  l»now- 
l«(ge  I'J    Having  actual  knowledge  would  not  obviate 
the  necessity  of  personal  service  :  Mumlrr  v.  Fnhhr, 
40  W.  B.  31.  risen  3  Ch.  48t>.   The  incidents  of 
eominittal  attacn  to  the  present  ease.   Again,  attach- 
ment did  not,  and  does  not,  apply  to  tho  case  of  a 
stranger,  but  onlv  committul  \hi  re  Jl'll'x  Kntufr, 
F'^Ur  V.  /;.//,  IS  \v.  K.        L.  K.     Kr(.  17J).  which 
leads  to  the  sauje  result;  the  defendant  had  not 
>!  I  t-uK  i],  and  therefore  was  a  stranger.  [Linuley, 
llj. — That  is  a  strong  thing  to  say.J  Notice  was 
not  served  in  aocordanoe  with  the  roles,  which, 
especially  in  the  case  of  the  liberty  of  the  subject, 
"hould  be  strictly  followed :   N'i^'oi    v.  Wummin, 
W.  N.,  WMi.  p.  21G,  followed  in  Mmuhr  v.  Fttlch. 
A  person  who  has  not  appeared  can  only  be  called 
a  party  in  a  ooUoqoial  sense,  not  properly. 

He  referred  to  Daniel's  Chan.  Prac.,  5th  «d.,  p. 
S04  ;  Oswald  on  Contempt,  p.  1(54  ;  Callow  v.  Young, 
■M  L.  J.  X.  s.  543.  35  W.  li.  Dig.  11 :  and  Trdumt 

V.  Dale,  33  W.  R.  97,  27  Ch.  D.  (JG. 

Ingj^tn,  for  the  respondent. — The  rules,  generally, 
are  so  particular  in  their  directions,  and  inasmuch  as 
they  do  not  state  that  pemaial  servioe  is  neoeasanr  in 
the  ease  of  attsdment,  whereas  the^  do  say  it  is 

ne<,-essary  in  some  cases,  it  is  not  to  be  presumed  to 
b*  neoesKary.  Besides,  the  court  has  discretion  not  to 
release  the  defendant  till  he  lias  purged  his  contempt, 
even  if  there  has  been  some  irregularity.  [BowEX, 
IfcJ. — Tlie  discretion  must  oome  in  where  all  the  pro- 
ceedings have  been  regular,  so  as  to  give  the  court 
jurisdiction  to  adjudicate  in  the  contempt.]   A  person 


who  has  been  .'t  rvcd  luis  notice,  nnd  it  is  provided 
that  filing  shall  bc  good  service;  actual  notioe  in  fact 
is  not  neoessaij. 
He  dted  In  rt  Morrit,  Morrit  r.  Fouitr, 

f  itf''  ti,m  reply.  -In  nil  theea^es  except  In  re  .l/xm's, 
some  attempt  was  made  to  etfcet  perstmul  service, 
either  through  the  solicitor  or  by  leaving  the  notice  at 
tho  house.  That  case  ir>  the  tint  in  which  filing 
merely  was  held  to  bo  siifBcient. 

Llxni.EY,  L..T. — This  ease  ha.s  Ih  cu  very  ably 
argu<  d  by  ilr.  Lindon,  but  he  ha.s  nut  jn  rsuaih-d  me 
to  think  that  tho  appeal  for  which  he  contends  ought 
to  be  allowed.  The  defendant,  who  is  the  appellant, 
is  a  solicitor.  The  plaintitl',  who  is,  I  suppose  a 
ct»tni  ijiie  trust  or  somefhijiic  of  that  kind,  orirga 
this  action  against  thi'  di  ii  ii'l.-mt  fur  an  account. 
The  defendant  does  not  appear  to  tho  writ ;  and  it 
is  argued  upon  that  non-a]»pearAncea  that  he  IS  not 
a  defendant,  not  a  party  to  the  ]Hroceedtngs,  he- 
cause  he  has  not  appeared ;  hut  that  argument  does 

not  seem  to  me  to  be  a  godd  nne  :  if  "^eenis  lo  mo  that 
a  pornon  who  is,  as  tlie  ajijn  lluiit  luTe  was,  servtil 
with  the  writ  becoiues  then  by  a  jiarty  to  the  action. 

Tjeaving  that  yioint,  u  motion  was  then  made  in  the 
action  which  resulted  in  the  order  of  tho  25th  of 
March,  whereby  the  defendant  was  ordered  to  attend, 
at  his  own  expense,  before  an  examiner  to  be  examined, 
nnd  a  cirtain  date  was  fixi-d  for  his  eMiiuination. 
It  is  said  that  that  order  was  not  obtained  on 
notice.  It  is  true  it  was  BOt  obtained  on  notice 
served  personally,  but  it  was  OO  notice  served  in  the 
mcdo  provided  by  nde  4  of  order  67  in  the  case  of 
persons  who  have  not  ap]>eared — that  is,  by  filing 
the  notieo  at  tho  Central  Utbee.  Tbe  order,  together 
with  notice  of  tho  apjiointment  for  his  a1  tendance, 
waa  .served  on  tho  defendant  personally.  He,  how- 
ever, did  nothing ;  he  did  not  attend,  and  an  order 
was  made  for  the  issue  of  a  writ  of  attachment.  The 
I  notice  of  motion  for  the  writ  to  issue  WM  not  served 
I  upon  the  defen«lant  ])er8onally,  but  was  served  in  thi' 
I  mode  provided  in  the  caae  of  persons  who  do  not 
appear,  by  iUing,  as  required  by  ord.  G7.  r.  4,  in 
cases  "  where  perwHMil  nrvioe  is  not  requisite." 

Before  the  Jndioatore  Aots  writs  of  attaebment 
coidd  bo  obtained  in  the  Coiirt  of  Chnneery  without 
tho  order  of  a  judgo  in  the  ca.se  of  breaeli  of  a  definite 
order,  without  more  ;  they  issued  in  siu  \\  a  case  tm  a 
matter  of  course.  This  was  altered  by  the  Judicature 
Act,  whidi  made  two  changes.  One  was  that  a 
writ  of  attachment  cannot  issue  without  leave  of  the 
court — a  great  protection  to  a  party.  The  other  was 
that  tho  person  against  win  mi  tln'  v.  i  if  is  to  issue 
must  have  notice— that  is  by  ord.  44,  r.  2,  which  is  as 
follows:  "No  vrrit  of  attachment  shall  be  i.s.sued 
without  the  leave  of  the  court  or  a  judge,  to  be 
applied  for  on  notioe  to  the  party  against  whom  the 
attachnu  nt  is  tn  be  issuwl."  The  rule  does  not  saj' 
there  is  U>  bo  "  jH-rsonal  service  of  the  notioe;  it  says 
nothing  about  any  mmle  of  Hervice,  ami  it  is  left  for 
the  court  to  soe  from  Uie  rules  how  notieo  is  to  bo 
given.  Kekewich,  J.,  was  informed,  when  the  order 
was  applied  for.  of  the  facts  of  the  defendant  not 
appearing  and  the  notioe  of  motion  boing  served  by 
filing  at  tho  Central  Office,  and  he  allowe(i  the  attach- 
ment to  go.  And  from  that  decision  the  present 
appeal  is  brought.  We  are  asked  to  sav  that  the 
oraer  for  the  writ  to  issae  was  made  hy  Eekewioh,  J., 
without  juiisdietlon,  practically.  If  uie  matter  were 
r»<  iiiffgni,  I  think  tnore  would  bo  much  to  say  in 
favour  of  tho  view  that  personal  service  of  the  notice 
of  motion  in  such  a  case  is  n<'cessary  ;  it  is  a  strong 
thing  to  say  that,  even  with  the  leave  of  the  oourt,  a 
man  OMj  be  aent  to  prison  without  penonal  swvioe  or 
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Btibstitated  seirico  of  notice  of  tho  application,  to  lend 
liini  there.  Sut  tho  practico  is  Hcttled  against  that 
view,  and  in  accordance  with  the  decision  of  Chitty, 
J.,  in  In  rr  Morn's,  Morri*  Fouhr,  and  it  oagnt 
not  to  be  daturbed. 

I  bwe  nmned  that  this  n  a  oaM  in  wUoh  an 
appeal  lios.  T  shoulfl  sjiy  this  is  not  a  criininiil 
matter.  I  concur  in  what  was  Hoid  by  Lopes,  L.J. , 
and  by  Cotton.  L.J.,  in  (fSinu  v.  (fslm,  38  W.  }i. 
374,  15  P.  D.  o9,  as  to  there  bcin^  nothing  that  pun 
be  called  a  criminal  proceeding  in  the  case  of  an 
mdioatMii  lor  attaounent  a^iUiiit  *  defendant  for 
duobfldiflnoe  to  aa  order  of  the  court  made  in  aome 
civil  proceeding.  I  should  say  this  is  a  civil  matter. 
The  case  of  In  rr  Frei,(<'n,  31  W.  R.  8(H,  11  Q.  B.  D. 
545,  seems  to  say  otherwise,  and  so  docs  Harvei/  v. 
Harvey,  26  Ch.  D.  644,  32  W.  B.  Dig.  10.  Those 
cases  would  have  to  be  coisidered  if  it  were  nBoeeaary 
to  decide  the  point*  But  I  assume  that  it  is  not  a 
"  criminal  canse  or  matter  '*  within  the  meaning  of 
section  47  of  the  Judicature  Act,  and  that  an  appeal 
will  lie.    The  appeal,  however,  must  be  dismisseed. 

Bow£9,  also  will  aasnme  that  aa  appeal 

lies  in  Ibis  case,  nut  being  so,  the  true  vieir  of  the 


rules,  in  my  ojiinion,  is  that  the  appellant  is  wrnnp:. 
The  distinction  between  committal  and  att^wlmiont 
and  tlie  practice  upon  tlit'tn  uro,  I  think,  correctly 
stated  by  Clutty.  J.,  in  Jlarv"/  v.  Utirm/,  wliirh 
forms  Api>eiKlix  A  to  Mr>  Oswald's  I5ook  on  Contempt 
of  Court,  and  in  the  memorMidum  of  Mr.  Lavie.  Tho 
question  is,  bow  har  change  bas  been  made  by  ord.  44, 
r.  2,  of  tlic  I'uloB  of  the  Supreme  Court,  taking  the 
present  as  a  motion  lor  uttachment  and  not  for  com- 
niittnl.  It  was  to  comjiel  the  defendant  to  do  some- 
thing which  was  for  tho  purposes  of  the  suit,  to 
oonqMl  bim  to  attend  before  an  examiner  for  examina- 
tion, and  accordingly  it  belongs  to  the  class  of  cases 
to  which  attachment  and  not  committal  is  applicable ; 
it  wiis  to  efTei-t  somctliing  in  furthemnce  of  tin-  ohjotits 
of  the  suit,  and  therefore  falls  within  what  Cotton, 
L.J.,  says  in  CSkm  V.  (yShea  and  Chittj,  I,t  in 
Harvey  v.  Harvt^. 

As  to  ord.  44,  r.  2,  ibat  rule  does  not  m  tem»  re- 
quire personal  service,  and  I  <ann<>t  lielp  thinking 
that  in  a  matter  dealing  with  the  liherty  of  the  sub- 
ject it  w(,ul<i  state  that  jh  r.ii.ii;il  '-vrvii  r  was  ntx'cs.siiry, 
if  it  were  so.  I  myself  should  nnu  li  pn  ler  that  p<!r- 
eonal  service  should  be  required  in  nut  h  eases,  or  such 
notice  aa  the  court  might  direct.  Ord.  G7,  r.  4,  states 
that  where  the  defendant  bas  not  appeared  notice  is 
♦o  be  filed  ;  that  ha.s  been  done,  and  so  notice  has 
been  given  so  as  to  satisfy  ord.  -14.  r.  2.  The  estab- 
lished jinK  tico  of  the  Cctirt  of  Ch.ineery  aiid  the  case 
of  In  /  '  M'-rri^  teiui  to  show  that  tho  view  I  take  is 
within  th<-  nil  u!un>r  as  it  is  within  the  letter,  of  the 
rule.  Under  tho  rules  tho  judge  has  power  to  say 
that,  though  the  rule  has  been  satisfied,  yet  '*  undi  r 
the  circumstances  I  recjuire  further  notice."  I  miKht 
have  done  that  myself  in  this  case.  I  ugreo  that  the 
appeal  shotdd  be  dismiaaed. 

A.  li.  Sutra,  Ii.J. — have  very  few  words  to  add. 
First,  was  the  application  to  Kekewich,  J.,  for  attach- 
ment or  committal  ?  In  my  oj>iuiou  it  was  attaeh- 
ment.  not  eommittal.  anil  was  fur  enforcement  of  a 
civil  order.  Brfure  the  Judicature  Act  such  an  attuch- 
ment  would  liav*-  been  obtained  Without  further  appli- 
cation to  the  judge,  and  as  a  matter  of  contse,  on 
proof  of  tbo  order  and  of  thr  breach  of  it.  The 
second  question  ia.  Is  this  :i  riininal  matter?  I  think 
not.  Again,  have  the  reijun i-mmts  ot  th<'  rules  bef  n 
followe<l  ■■'  Have  oni.  liT,  r.  I,  and  ord.  -11,  r.  2, 
been  complied  with  I  can  find  no  rule  requijiug 
personal  service,  and  ord.  67,  r.  4,  applies  to  an  order 


for  attaobment,  and  it  has  been  ioUoiwad.  Fbrtbas 
reasons  I  think  the  iqppaal  mast  ba  diwrisMil. 

A i^ptal  diamissed. 

fiolidior  for  the  appellant,  Ji.  D.  Uvrnuin  Fiihcr. 
SoUottoN  ior  die  »Mpond«it,  Ilopgoods  d  DoMsaa. 


Jan.  13. 


Dir.  I 
North,  J.  j 

In  re  Frafb. 
Ex  fcarU  ^BEaXMn.  (a.) 

Solicitor — Af/rmneut  a»  to  o.stt-  Siijnntnrt  hy  MtfgHf 
—  Terins—Furol  tvidruce — J'ai/meiit — 'I'maVcn  a/wr 
fKiymmt — S</l{ritora'  Ilemuueraticn  .let.  IS.sl 
45  Vict,  c.  44),  «.  8,  tulfaection  2 — AttorHtya  and 
Solieiton  Ad,  1870  (38  <fr  M  Viei.  e.  28).  «.  4. 

solicilor  hwl  acted  in  uon-coi.tfutn  'K  li'iintu 
traiiMciiofU /or  a  rUrut,  including  tUt  mle  i>/  u  Jrethuld 
property,  and  fuid  his  climt  the  ImUtuce  ap})taring  to  be 
due  bjf  cm  O/eenuut  which  he  rendered.  Tk$  oooDasf, 
whieh  toa$  in  the  handwriting  of  the  eolieHorU  eferft,«H 
htadrd  fi'th  (fir  siJicitor^s  name,  hut  vas  tiot  othtrwitc 
siijii'd  1)1/  him.  One  of  the  items  in  the  acciMiut  fothr 
credit  of  the  nfli'  ifiir  i"as,  "  Jli/  ai/retd  cosff.  i'SO,"  awi 
thf  Hcconnt  a/iowt'/  <i  Maucc  due  U.>  the  clicut,  for  rvhich 
*itin  thrre  was  at  (he  bottom  of  the  accmiut  a  ri  rrij>'  tigufd 
hi/  (hi-  client.  The  teHeUorifJUrwardt,  in  ohedience  to  on 
on^r  o/fli«  court,  delivered  varioue  hilh  of  ci>«ta  rdiitiR; 
to  (he  liusiiuiix,  irL'rh  hiJfn  thf  rlimt  soicjht  to  hmr  taxed. 

Held,  (1)  iliu(  fi;!nii(itrf  hi/  th'  ]>art>/  to  In-  chanjtd  "XM 
niffideiit  undir  (in  SuUci(i,ri  JUmuneratiftn  Act,  1^S1, 
S.  8,  »ub-»ectiOH  2,  and  that  tlie  client  vjotild  hait,  uwier 
Vud  eeetion,  been  bound  by  hit  tignature  on  the /ace  of 
the  account,  if  the  account  had  tuffieieidly  contained  the 
terms  of  an  agn  ment  fu  to  costs;  (2)  that  there  had 
Uen  no  ««j!?fcif »<(.'■/  i!'  /'uitr  tn/nrrnent  at  to  CfW.«  .■  (o*  ?'fi' 
therf  had  heeii  }><>  jia>/in>-tit  in  reaped  of  the  hills  of  r  'di 
dtlift  rid ;  and  that,  con  sequent  1 1/,  the  bills  must  be  taxed, 
Ilitchcuck  I.  Strctton,  40  II .  Jl.  555,  disdnijiiiihrd, 

A  Mr.  H.  D.  Frape.  solicitor,  of  Brighton,  had 
acted  professionally  for  a  Vr,  Ferrett,  a  blaobsiBtdi 

of  till'  same  place  for  ten  years  in  various  noo- 
1  i^ntcjilious  matters,  including  certain  mortgage 
transactions  in  which  certaui  otli.  i  i  lieuts  of  Mr. 
Fraj)C  were  mortgagees.  A  settlement  of  accounts 
relating  to  principal  monefB,  interest,  adranoes  on 
account  of  parchase-moiMy,  ooats,  Ac.,  took  plsoe 
between  Ifr.  Frape  and  lb.  Perrett  on  the  28(d  of 
February,  1N?>-'.  wln  ti  the  document  to  which  tb»*se 
proceedings  related  wiiS  signed  by  Mr.  rt-nett  mnier 
the  following  circumstances.  Mr.  Frai>o  bad  a  left' 
dayz  previously  completed  for  him  the  sale  of  a  small 
freehold  proj^erty  alxeady  mortgaged  to  other  of  his 
clients,  and  was'  in  receipt  of  the  purchase-money. 
Perrett  asked  if  be  conldat  once  settie  bis  aoeoant 
\%  ilh  Mr.  Frape.  After  some  discussion  the  items  C( 
the  payments  for  mortgage,  principal  moneys,  Itc, 
were  ttikeii  down  by  Mr.  Frape's  clerk  in  tl>c  form  of 
a  draft  account.  With  regard  to  these  items  there  was 
no  dispute.  For  agreed  oosta  ICr.  Frape  nndertookto 
accept  £stl,  to  which  Perrett  agreed.  A  form  of 
account  was  then  drawn  uii.  hea(le<l  Mr.  Frederick 
Perrett,  senior,  iu  account  with  li.  1>.  FrajK.  Oa 
one  side  appeared  the  items  of  account  due  on  the 

(a.)  Beported  by  Q.  B.  M.  CoOBB,  Esq.,  Bairister- 
at-Law. 
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High  Coukt. 


I.V  HE  FllAPE. 


Hion  CounT. 


jMitof  Pmntl  to  Ynp^t  amoontang  to  the  total  ram 

i  f  £334  13«.  lOd.  On  the  other  tlio  sums  due  from 
ilr.  Prape  to  Perrett  in  re«f>ect  of  the  said  purohaae, 
inountiag  to  £457  ISs.  4d. 

The  £334  13s.  lOd.  was  on  the  nme  page  deducted 
from  the  £457  Ite  4d.,  Iwfiiw  •  bdniM  to  Banett 
«( £123  Heed. 

The aeooaat  tttm  oonlinuad «n fhe  Mone  ride:— > 

£123    4  6 

By  "agreed  costs"        ...      SO    0  0 


Balance  doe  to  Mr.  Peirett  £43  4  6 


Bdowwas  'written: — "  Eecpired  this  23rd  day  of 
Febniaiy,  1892.  ui  Mr.  H.  D.  Frape,  the  sum  of 
i4a  -if.  (ki.  in  si-ttlumi'iit  oi  the  above  acooont,  to 
which  I  hereby  agree. — F.  Pekuett." 

Ob  the  2dth  of  April,  181I2,  Perrett  is8ue<l  a 
wmiaoiia  in  the  Queen's  Bench  Division  for  delivery 
br  dw  loliator  of  his  hill  of  costs,  and  an  order  by 
consent  was  made  on  the  oth  of  May,  is;ii.'.  In  pur- 
tiiiince  of  this  order  ten  bills  of  costs  were  delivered. 
<>n  the  18th  of  July,  1H92,  a  summons  to  tax  the 
bills  was  isiBed  in  the  Chanooy  Diviaioo,  and 
awigned  to  Korth,  J.  North,  J.'s  chief  derk 
helct,  under  /./  re  Lnrin^  /•>  pttrtf  Mi'm-",  24 
W.  li.  1017,  1  Q.  B.  D.  724.  which  was  a  case 
aader  the  SoliritMf.  Act,  1870  it  M  Vict.  c. 
28],  8.  4,  that  as  the  agreement  was  not  signed 
bj  the  solicitor  it  didaotbhid  him,  and  was  conse- 
^pmlUj  invalid.  He  accordingly  directod  the 
•eoonntfl  to  be  taxed,  to  wmch  the  solicitor 
obji-cted.  Finally  the  innttor  was  referred  to  the 
judge,  and  the  discussion  was  adjourned  into  court. 

T.  L.  WiU.iittoii,  for  the  applicant. — These  bills 
'jujfiit  to  be  taxed.    There  is  no  binding  agreement 

between  solicitor  and  client :  In  r«  Lewis,  Ex  puri*: 
Munro.  This  case  was  decided  under  the  Solici- 
tors Act,  1870 ;  hut  the  Solidton'  Kemuneration  Act, 
IMl,  makes  no  differenon.  It  only  permits  an  agent 
X/j  for  a  principal.  'Hio  ngreenient  ij>  not  signed 
ly  the  solicitor,  and  tho  fact  that  the  account  is 
Levded  with  his  name  will  not  nffioe  to  hind  him. 
It  is,  ta  laot»  only  a  verbal  agwmiint»  and  as  endh  is 
had,  for  aider  both  Aete  there  must  be  a  written 
agreement :  In  rr  ]V<.\f,  fCiuij,  <(•  A<him«,  Ex  /•^n  f' 
Cliif,//,,  10  W.  K.  (A  I.  It  is  iinpossiblo  to  SJty  in 
n-5{..ct  of  what  tho  £K0  wna  con8iiieri'<l  to  be  paid. 
Thi-re  was  no  delivery  of  bills  prior  to  payment,  and 
■}.:ro  cannot  be  any  payment  without  delivery, 
lius  bafl  been  decided  in  i»  re  Strett,  L.  R.  10  £q. 
163.  18  W.  K.  Ch.  Dig.  130,  a  decision  followed  by 
Chitty,  J.,  in  /'  ,S7.  y./.^.,  .36  L.  J.  Ch.  -120.  ;J5 
W.  li.  Dig.  00.    .Agjiin,  it  there  is  taken  to  have  been 

a  ■greenu  nt,  it  is  to<}  vague,  and  parol  evidence  is 
not  admiasiblo  to  explain  it.  Even  if  there  has  been 
ddirery  and  payment,  vet  special  oiroumatenoes  will 
jxstify  an  order  for  tnxritiou.  Further,  we  have  hud 
the  l  ills  ik-livi  ri'd  with  Mr.  Frape's  consent,  and  we 
art-  \]u  1,  fot. .  <'ntitli(l  to  have  them  taaced.  The 

mattc-r,  in  short  ,  is  ii  I  '  s  Judi-  aH'i. 

f.  J.  P'l'*-,  for  the  respondent. — These  bills  nro  not 
i:i:jM  ;iched  US  uureusonuble.  If  tho  agrfemont,  then,  is  j 
'iing  ou  both  parties  the  bills  cannot  be  taxed  :  /// 
i'almtr,  38  W.  R.  673,  45  Ch.  D.  291.  [NoitTll, 
J.,  referred  to  the  question  of  signature.]  Under  the 
Solicitors*  Bemuneration  Act,  1881,  this  is  a  good 
li^TT' •■ment.  In  In  rr  f'ahntr  the  signatuif  by  tin' 
'  in-'Ut  ali'iic  wuM  sufficient.  In  any  cose,  however,  the 
dfx:arufnt  is  sufficiently  dgned  to  Wnd  Mr.  Frai>e  by 
th«  fact  that  his  name  appean  at  the  top  of  the 
agreement:  Bmn$  ffoare,  40  W.  B.  442.  [1«92]  1 
Q.  B.  o'*'').  In  deciding  that  case  Cave,  J.,  observes, 
*'  Whether   tha  name  occurs  in  tho  body  of  the 


memorandum,  or  at  the  heginnhig  or  at  the  end,  if 

it  is  intended  for  a  ajgnattire  there  is  a  memorandtua 
of  the  agreement  within  the  moaning  of  the  statute.'* 
It  is  clt  ur  this  is  an  agreement  as  to  the  costs, 
and  parol  evidence  is  admissible  to  show  what 
those  costs  are :  Macdonald  v.  Lunglfottom,  7  W.  B* 
507,  1  £U.  &  £U.  977.  (IToaxB,  J.— The  agiw- 
ment  does  not  say  all  oosti  whidi  have  Men 
agre<Kl  to  at  £80.]  When  solicitor  and  client  do 
agree,  costs  must  refer  to  all  costs  botwenn  thom. 
This  is  an  application  to  tax  a  paid  bill.  The  appli- 
cation is  Bot  in  proper  foxm,  nor  have  any  special 
dreomitanoee  beoi  nown :  HiUheoek  v.  Jjlrefton,  40 
"W.  R.  .')55.  and  Stirlini;:,  .T.'s  remarks  therein,  and 
i^irte  JJtininin'j,  2>S  L.  T.  144,  O  W.  R.  Dig.  141, 
were  also  referred  to.  In  re  Street  WIS  decided  Oil  the 
special  circumstances  of  the  case. 

T,  L.  WHkiiuon  was  not  called  on. 

North,  J.—Txx  my  opinion  there  nrast  be  a  taxa- 
tion of  all  the  bills.  Tno  facts  arise  thus  :  ^Ir.  Fnipe 
acted  as  solicitor  for  Mr.  Perrett  in  sevenil  mutters 
with  respect  to  a  certain  propt!rty.  Various  things 
were  done  with  respect  to  uiat,  and  ultimau<ly  it  was 
sold,  and  the  pgrohaee-money  oame  into  Mr.  Frape'e 
hands.  Then  an  account  was  prepared  by  Mr. 
Frajie,  or  rather  by  his  clerk  on  his  behalf,  showing 
what  balivnce  there  was  to  Ix)  paid  o%i  r  to  ilr. 
Perrott.  It  does  not  refer  in  any  way  to  the  property 
in  (juestiun  or  to  any  property.  It  is  headed  as  oemg 
"Mr.  Frederick  Penett»  aeoior,  ia  account  with 
H.  D.  Frape."  It  thowl  OQ  000  side  Mr.  FrapePs 
receipts — clKijue  on  account  of  deposits.  It  refers  to 
certain  receipts.  First  of  all,  tleposit  on  signing 
contract  £50.  Then  beJance  of  purchase- money  £429 
as  par  account,  leas  certain  amounts  paid,  making  a 
tofal  of  £457  odd,  to  be  aoooonted  forl>y  "Mr.  Frape. 
Then  on  the  other  side  he  sets  out  various  payments 
made,  including  a  sum  to  the  clii  tit  himself,  making 
a  total  of  i';]a4  13fl.  lOd.  Th.-n,  dcdm  rinj;  that  from 
the  moneys  received,  it  leaves  a  balance  in  Air.  Frapo's 
hands  of'  £123  4s.  6d.  Then  the  <mly  remaining 
items  are  theee» "  Bj  agreed  costs,  £80."  Deducting 
that  from  tiie  £123  48.  6d.  leaves  a  balance  of 
£43  4s.  Oil.,  be  sides  which  is  written  '"  Palanco  due  to 
Mr.  Perrett."  Then  comes  a  memorandum  at  the 
I'o  it.  "  lieceived  this  23rd  day  of  February,  1892,  of 
Mr.  H.  D.  Frape  the  sum  of  £43  4s.  6d.  in  settlement 
of  above  account,  to  which  I  hereby  agree,"  and  then 
on  tho  stamp  is  llr.  Perrett's  name. 

Tlic  aj 'plication  now  is  for  the  tjixution  of  ton  bills 
which  h  ive  been  delivered  by  ilr.  Frape  to  Mr. 
Perrett  in  pursuance  of  an  ordi  rof  the  Uuccn's  Bench 
Division.  The  answer  is  that  there  cannot  be  any 
such  taxation  now  that  the  amount  has  been  the 
subject  of  agreement  between  tiie  parties  aaid  settled 
by  tho  n  tention  by  the  solicitor  of  tho  £80  and  HlO 
signature  of  Mr.  Perrett  on  this  account. 

Now,  the  first  two  points  wliich  have  been  raised 
relate  to  the  question  whether  there  is  a  binding 
agrcemsotornot,  which  is  a  valid  settlement  betwerai 
Mr.  rirn  tt  and  !\Ir.  Fnipo.  Tliat  turns  uiwn  the 
NUi  stction  of  the  Solicitors'  IJemnnoration  Act, 
iSSl.  That  provides  th.at,  "  witli  n  s]ii  i  t  to  any 
business  to  wliich  the  foregoing  provisions  of  this 
Act  rdate,"  within  whidi  it  is  admitted  the  present 
business  comes,  "whether  any  general  order  under 
this  Act  is  in  operation  or  not,  it  shall  be  competent 
foi-  a  si'lii  itcf  to  make  an  agreement  with  his  client, 
and  lor  a  client  to  mal<e  an  agreement  with  his 
solicitor  before  or  after  ot  in  the  course  of  the  trans- 
action of  any  such  business,  for  the  remuneration  of  the 
solicitor  to  sndi  amount  and  in  sudi  manner  ae  tiie 
solicitor  and  the  client  think  fit,  either  by  a  f^rrnssi 
or  by  commiseaon  or  percentage  or  by  salary  or  ot 
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wise."  It  is  Haiti  that  this  w.is  an  ii^rcemcnt  between 
the  client  luid  solicitor  made  after  the  businew  bad 
been  traasaoted  for  tiie  remnnention  of  the  wlioitor 

by  the  lump  sum  of  £80.  Xoxv,  the  first  question  is 
whetlu  r  thtre  is  or  is  not  an  ag^roL-nient  here  intli'iicnd- 
L'lit  of  any  'jiK  stiun  of  signuturi'.  Tin-  MOonf".  <iu»'stion 
arises  with  respect  to  tlie  signature.  This  nunio- 
randam  is  ngnod  by  ilr.  I'errctt  alone,  as  I 
have  mentkoed,  and  not  by  the  solicitor,  and  the 
2nd  aab-BOction  of  the  8th  section  says,  '*  The  agree- 

menti"  that  means  sutrli  Htrrt'<'uient  ns  the  lir-'t 
part  of  that  Bw^tion  conteuiphited,  "  shall  be  iu 
writinff  si<jne<l  by  th«  ]>ers<ru  to  bo  bound  thereby, 
or  by  his  agent  in  that  behalf."  The  person  against 
whom  it  is  sought  to  be  enf<irceil.  who  is  said  to  )>o 
bound  thereby,  is  Mr.  Perrett,  and  it  is  beyond  all 
doubt  signed  by  him.  The  question  is  whether  that 
is  sufficient,  or  whether  it  is  necessaiy,  to  Ixj  an  agiee- 
meut  within  thn  Act,  that  it  should  be  signetl  by  the 
solicitor  also.  In  my  opinion  it  is  not  necessary.  In 
tiM  CMC  of  In  re  Lewit^  Ex  parte  Muurv  it  was 
held  tlukt  tiie  agreement  in  writmg  under  the  8oli- 
oitonAotin  force  at  that  time — namely,  the  Matuto 
of  1870,  section  l  iiuplied  signature  by  both  parties, 
111  1  Hi-'  Ihe  documriit  cotiM  not  ho  sniil  to  Ix?  an 
agreoiiient  in  writing  between  the  parties  unless  not 
only  the  terms  of  the  agreement,  but  the  signvtares 
o<  the  partiea,  were  contained  ia  it  In  the  pcewnt 
case  I  have  to  deal,  not  with  the  Act  of  1870,  out  of 
i  ssl,  and  there  the  language  is  different.  Sub-sec- 
tion 2  provides  tliat  •"the  agreement  shall  be  in 
writing,  signed  by  the  pi  rson  to  be  bound  tliereby, 
or  by  his  ogent  in  that  behalf."  In  my  opinion  those 
WOraa  are  quite  inconsistent  with  the  nec<wsity  of  the 
agreemoit  being  signad  by  both  parties.  The  phnae 
adopted  is  one  fiiat  is  very  familiar  in  the  Statute  of 
Frauds,  and  one  kn<i\vs  v.-<A\  r nungh  wliiit  is  meant 
by  signature  "  by  t)ie  party  to  be  charged  therewith," 
as  distinguished  from  fignuture  by  all  parties  to  the 
agreement  or  document  in  questicn. 

Then  it  is  said  that  the  only  real  meaning  of  the 
2nd  sub-section  of  this  Act  is  that  it  allows  a  y>erson 
to  be  bound  thereby  if  it  is  signoil  not  by  him  hut  by 
nil  ligi  lit  (111  his  behalf,  and  it  only  has  flm  i  tVuct  of 
supplementing  the  Act  of  1870,  which  provides  that 
'  the  agreement  shall  be  by  both  parties,  by  saying 
that  in  the  case  of  an  agreement  under  the  Act  of 
1881  it  most  be  signed  by  both  parties,  subject  to 
the  qualification  that  the  signature  by  the  i)crs(in  to 
bo  bound  may  be  by  an  agent  instead  of  the  princi- 
pal. In  my  opinion  that  is  not  the  meaning  of  this 
Hub-sectiou.  It  deals  not  only  with  the  case  of 
agent  signing  for  a  person,  bats  ease  of  persons 
signing  tbemselres,  and  says  the  agreement  sbaU  be 
signedoy  the  person  to  be  bound  thereby,  as  well  as 
that  it  may  also  l>e  signed  by  his  agent  on  his  behalf. 
In  my  opinion,  therefore,  under  this  section  tliere  is 
sufHcient  sigimture  to  the  agreement  to  make  the 
agreement  binding  upon  Mr.  Peixettt  although  it  has 
not  been  signed  by  the  soUoitor. 

Then  the  other  question  with  re8X)eet  to  the  agree- 
ment is  this.  We  have  got  rid  altogether  of  the 
question  of  signnture,  and  the  other  (pustidn  is 
whether,  independently  of  the  signature,  the  agree- 
ment in  writing  is  proved  from  this  momoranduni. 
In  my  fioioiOD  there  is  no  d^ect  in  the  signatiire. 
But  is  fnere  any  defect  in  the  terms  of  the  agree- 
ment ':'  In  itiy  opinion  the  agreement  in  writing 
must  sliow  what  the  material  terms  are,  and  you  can- 
not refer  to  any  other  ilocument  not  incorporated 
with  the  document  signed,  nor  any  parol  evidence  for 
the  pmposs  of  shoimg  what  these  terms  are.  The 
tstms  of  agreement  most  be  found  within  the  agree- 
aent  itself,  indwding  in  the_  agreement  itself  anv 
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Now  what  is  the  agreement  hei-e  'f  The  agreement 
is  that  £80  is  to  be  deducted  in  respact  of  what  f 
Agreed  costs.  There  is  nothing  to  show  on  the  face 
nf  the  writing  what  the  agreed  OOSts  are.    It  is  quite 

true  that  the  moneys  rcwived  by  the  solicitor  csmo 
fi'oiu  the  pro<'<  i'iN  of  the  su'i'  ut  ci  rtain  property,  but 
there  is  nothing  here  referring  to  the  jiroperty  itself 
in  any  way.  There  were,  as  imown  at  that  time,  cer- 
tain prooeedings  in  respect  of  which  the  solicitor  bad 
acted  for  tiie  tment.  It  was  not  known  to  the  parties 
at  tlmt  time  in  what  bills  those  would  ho  inclti'bvl. 
whether  one  or  more.  That  would  depend  very  mu'.b 
upon  the  way  in  which  the  S4)lii  itur.  in  making  <'\tt 
his  bills,  chose  to  make  theia  out.  They  have  be<?n 
made  out.  and  properly  made  out,  by  the  solicitor  in 
ten  different  bills.  Those  bills,  Mr.  Peile  tells  me.  ar(> 
divisible  in  this  way :  they  all  relate  to  one  prop<  rry  ; 
but  the  first  thriN-  bills  relate  to  preivioiis  costs  whic) 
had  Ix'en  incurred  by  the  client  to  the  solicitor,  in 
respc-ct  of  the  property,  but  not  in  any  way  relating; 
the  sale  of  the  property,  which  was  aiterwards  carrie<l 
out  and  which  prodooed  the  money.  The  ramaining 
seven  bills  are  said  to  have  referred  more  or  less  to 
the  disposition  of  this  propcsrty.  which  ultimately 
produced  the  sum  which  cauu-  to  the  soli.  itoi  's  l.  tiuK. 

Now  the  statement  is  that  i'SU  is  deducted  in  re^i^cet 
of  the  agreed  costs,  but  there  is  nothing  whatever  to 
show  wbtt  the  agiaisd  costs  are.   If  it  had  been  said  it 
was  in  respeet  of  all  the  ooets  the  solicitor  had 
agninst  the  client  that  woald  1>i>  a  tbfTiTent  ii;!iTt>T. 
lint  it  uuky  be  that  they  relate«l  to  the  costs  rehitiug 
to  the  transaction  of  "the  sale  of  this  property,  uud 
did  not  refer  to  other  costs.    But  I  am  only  suggest- 
ing one  mode  in  which  they  might  be  divided.  The 
daw  in  the  alleged  agreement,  in  my  opinion,  ooosists 
in  this,  that  it  is  in  respect  of  agr<>ed  ooats  and  there 
is  nothing  to  show  on  the  face  uf  the  agreement  wh.-i* 
are  the  costs  which  were  the  subject  of  the  ag^rf. •- 
ment  between  the  parties.    It  is  suggeateil  that  t  h«-y 
apply  to  all  the  costs.    If  so  it  would  have  been  very 
easy  indeed  to  express  the  agreement  in  that  way.  bnt 
where  the  reference  merely  is  to  agreed  costs,  that  <  1  >«»s 
not  show  what  the  costs  ar«>  which  have  been  agrtftHl 
at   i'SO,  and  you  have,  tlien  f. ire,  to  go  outsi'b*  tb-- 
agreement  to  identify  what  those  costs  are.     It  was 
suggested  by  Mr.  PeUe  that  where  there  was  a 
written  oontract  refening  to,  say,  a  house,  yoti  must 
always  be  able  fo  prodnoe  evidence  to  show  what  that 
house  is.    T  agree.    If  in  this  cjisc  the  reference  hod 
iMM'n  for  instance  to  "  my  bills  of  costs,  which  have* 
been  made  out  against  you"  there  might  luive  ^x'tii 
evidence  to  identify  the  bills  of  costs  which  had  l>«>«>n 
made  out  as  tiiose  referred  to  in  the  agreement.  Bat 
here  the  reference  is  not  to  costs  due  from  one  person 
to  another,  or  the  chum  of  the  one  against  the  oth^r 
in  respect  of  costs,  but  it  is  "ray  costs  which  ljav<- 
been  the  subject  of  agreement."     Therefore,    it  i* 
necessar)'  to  refer  to  some  evidence  not  contaiiicnl  in 
this  dooument  itaeU  to  find  what  the  agreeuieut 
between  the  parties  Mtoally  has  been.     In  my 
opinion,  therefore,  the  agreement  fsils,  not  for  want 
of  signature,  but  for  want  of  deflniteness  in  statixkg 
the  important  matter  of   '.vhat  the  agreemcmt  was 
and  to  what  costs  the  agreement  ilid  relate — whether 
to  some  or  all. 

It  is  said  that  the  fact  that  UUs  have  since  b«en 
delivered  identifies  what  tiiey  were.  It  is  not  so  in 
any  way.  It  has  been  open  to  Mr.  Fnipe  afterwards 
to  deliver  such  bills  as  he  thought  tit,  and  tbe  fact 
that  the  person  to  wliom  he  delivered  them  wu^s  t<  >  Vk« 
bound  by  the  handing  over  of  such  of  bis  bills  aa  he 
thought  fit  to  deliver,  does  not  seem  to  me  to  a. 
matter  that  could  be  of  the  slightest  wsigbt. 

Then  there  is  a  third  point  tsksB.  Itii  nid  that^ 
aasiming  there  is  so  sgteaoMnt  witUn  the  •tatute. 
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'  rtiil  til.  Lill  has  l^f.  n  jjiiid,  and  there  can  l)o  no  order 
for  taxation  uf  tho  bill  after  pajrment  in  the  absence 
of  ipccinl  (  ircumstanoes,  vhi<&  have  not  been  adduced 
ltti»-vbich  hare  not  tteen  opened  liero  before  mc. 
I  bare  not  eeen  tbe  evidence,  and  it  ie  not  noct«8ary 

'm  info  it.  Bi  fiiiv  I  <;•;)  to  tl:;it,  there  is  one  point 
I  sLuuld  in»^ntioji  with  respect  to  tho  agreement. 
Mr.  IVil<  sjiys  that  lifre  it  is  signed  bj  both  parties 
because  tbe  name  of  the  nolioitor  appean  m  tho 
I  bnd  of  tbe  aoooont,  and  also  in  the  memorandnm  at 
the  foot  of  it ;  and  f  in  n  fore  it  is  signed  by  him,  and 
for  that  he  rpfcr.-;  to  u  ciise  uf  /i'voi.<  v.  T  do 

nut  tiiid  .inything  in  this  J.  •<  iiik  nt  boforp  mo  th.it  I 
think  uinoinits  to  a  sicnatiuv  l)y  the  solicitor,  or  that 
was  inteud«  d  as  a  siguature  by  him,  and  I  find  in 
£tmt  T.  JIiAire  Cave,  J.,  Jay*  down  the  law  in  this 
way:  "I  am  of  opinion  that  the  principle  to  bo 
dffired  from  the  decisions  is  this.    In  th<-  first  placo, 
there  must  be  a  memoruudum  of  a  contract,  not 
laerely  a  memorandum  of  a  proposal ;  and,  aeoondly, 
titete  must  be  in  the  memorandum  aomevbere  or 
other,  the  name  of  tbe  party  to  be  eharffed,  signoil 
by  him  or  by  his  authorized  ii^'-nt.     "Whether  the 
nsme  occurs  in  the  body  of  the  nieiuunuiduin  or  ut 
the  beginning  or  at  the  end,  it  it  is  iritende<l  for  a 
Hgnature,  there  is  a  memorandum  of  the  a^ecmcnt 
imiia  the  meaning  of  the  statute."   Aooqpting  that 
nd  jq>phrmg      la  there  here  tbe  name  of  tho 
nSdlar  mtended  fiir  &  ngnatnie  ?  In  my  opinion 
there  is  not ;  tbenlon  thai  oaae  doea  not  aiflbot  the 
question. 

Then,  coming  to  tho  third  point,  it  is  said  that  hh 
bill  hae  been  paid,  and  tbe  caees  of  £r. parte  Hemming 
■ad  Hikhcock  v.  StretUm  were  relied  upon  for  <hat 

Surpose.  Now  what  liapjH'nal  here  was  this.  \o 
ills  whatever  were  delivered  before  thi.s  uci'ount  was 
*ttled.  They  were  applied  for  ufter\var<ls.  Th(! 
-cilidtor  would  not  deliver  them,  and  tho  order  was 
"btiuned  in  the  Queen's  Bench  Division  directing 
deUTCi^.  Tbe^  have  been  delivered,  and  are,  as  I 
hun  lud.  ten  m  number.  Now,  it  is  said  that,  these 
lilK  ha't-in'?  been  delivered  by  the  order  of  the  court, 
;t  must  \xs  taken  that  there  has  becm  delivery  of  a 
bill.  The  cases  of  In  re  Strett  and  In  re  SttMjdon 
Hv:u  to  nie  both  to  be  confirmed  by  tbe  obewations 
'f  the  judges  in  the  oaee  of  in  re  Weit,  Kituj,  & 
AdaiM,  £x  parte  Clmtgh.  It  is  .said  that  the  case  of 
Ex  parte  Hemming  and  the  ilecision  of  Stirling,  J., 
in  !iitchc>j<-L-  V.  Strettou  hiiil  duwu  soim'  different  law. 
In  my  opinion  those  cases  cannot  get  rid  of  tho  obli- 

Ca  imposed  upon  me  by  the  decisions  in  In  re 
and  /a  rt  Stogdon,  Moreover,  there  is  a  great 
^rimetioil  between  Ek  parte  Hemming  and  Ifitcncock 
r.  Stretton  and  tho  present  case.  In  Ilitchcwk  v. 
Str.tion  Stirling,  J.,  proceeds  upon  In  re  Strut 
and  III  rt  Sti>gdon,  and  says  that,  in  his  opinion, 
the  caae  before  him  i«  not  inooneistait  with  the 
■Bthority  of  In  re  8tnH;  therefore  be  is  not  die- 
Nnting  from  that  decision.  ITis  lordship  says : 
"It  seems  to  me  that  the  explanation  ^'iven  by  tho 
learned  judge  of  the  ease  I^x  parte  J/i  in  ning  comes 
to  this,  that  although  if  no  bill  of  ooHts  is  delivered  at 
•11.  then  there  is  no  payment  within  the  meaning  of 
the  -Ust  aection  of  the  Attorneys  and  Solicitors  Act, 
1849,  yet  if  a  bill  n  delivered  after  a  payment  prc- 
viouily  made,  then  the  court  may  look  at  tho  whole 
circumstances  and  come  to  the  conclusion  that  tho 
^■sj-ment  which  has  been  made  is  referable  to  tho  bill 
which  is  subecquontly  deUveeed,  and  in  that  case, 
wJcss  the  court  finds  special  circnnigtaneee  such  as 
would  justify  tho  taxation  of  a  bill  under  section  11, 
it  is  not  a  matter  of  courae  that  the  bill  should  be 
taxed. "  In  the  present  eH.se  what  I  find  is  this. 
Ihoe  was  a  payment  of  i.'80.  It  was  in  respect  of 
MMnatUng;  I  do  not  hnow  what,  beoanse  the  agree- 
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jiH'iit  diH  s  not  show  what  tlie  bills  are  which  are 
agreed  at  the  sum  of  £.S0.  It  is  impossible,  therofore, 
for  me  to  s.-iy  that  this  payment  uf  I'HU  was  a  pay- 
ment made  in  respect  of  all  the  btUs  or  of  any  of  the 
bills  in  particular,  and  therefore  tbe  rafio  deeidendi  of 
Ifitchcvc/.  V.  Strttttiii  does  not,  in  my  oi)inion,  apply  to 
this  case.  To  .say  that  this  pajnnent  of  i'8l)  was  n»ade 
in  n  '  jt  of  these  ten  bills  subsequently  delivered 
would  be  an  aasnmptioD»  in  my  opinion,  entirely  at 
variance  with  the  fact ;  and  I  have  not  the  least  doubt 
the  intention  of  the  jiarties'  at  this  time  was  tn  h  ive  a 
si'ttleiui  ut  without  any  bill  being  deliveri  ;,  and  to 
livuid  the  neec-^sity  of  dclivi  rinp  bills  ;  and  to  say 
that  the  payment  was  made'  in  reference  to  bills  to  be 
deliverea  would,  I  am  satisti'  d.  be  drawing  an  infer- 
ence or  coming  to  a  conclusion  entirely  at  variance 
with  tho  facts  of  the  ease. 

Under  these  circninstances  the  eonclusi'"'n  I  come  tO 
is  that  there  must  be  a  taxation  vi  these  bills. 

Solicitors,  Atkinson  Jb  Drenser,  for  Trei  or,  Pollard, 
<i  Co.,  Brighton ;  Tenn  Jb  H'oodeoat:,  for  Zf.  D.  FrajK, 
Brighton. 


S&g^*}  Oct.  27;  Nov.  12. 

Jn  re  IKOKAX. 
Scansa  v.  Inosam.  (a.) 

Mort<i<ti]e — I'r!(iriiij —I\r.f<-)itor-* — XegH^/mrf  r,iie  <>f 
Ugul  nwrtgagtea  txtatton — Subitum  ut  t<ptital/k  vwrt- 
gagt—Beeovtrg  q/'  title  (feeds. 

A  mortgngte  of  Uaaehuhl  proj^rig  died,  huring  hy  his 
will  api^<iutfil  his  widow  aud  his  son  exixittri.r  and 
i'.ri'nf(u>\  :t..'l  hf  lift  all  his  estate  io  his  widoir  for  />r 
li/'\  with  y  ,,<niiith  r  to  his  son,  and  also  gave  to  them,  as 
jdiitt  trnn/itii,  hin  trii^t  and  mnrtgnge  istatts.  Tin-  tttidow 
and  son  dtdy  proved  the  will.  Th>-  wi<lov>  timh  imst$' 
sinn  of  the  titu  detds,  'tnd  prf-sstd  fur  rrjMijmeut  uf  the 
mortgage  debt.  Thr  iii'irf'/njur  nplii  d  that  hi;  f  'uld  only 
pag  bg  raising  a  fresh  Itftu,  and  t/ntt  for  thai  j>nr}*ose 
he  should  require  the  title  drrds.  The  viidoii.'  smt  the 
deeds  to  the  mortgagoTt  who,  being  unable  to  borrow  the 
money,  purported  to  return  #Aem  in  a  paper  parcel.  The 
widow  died,  and  shnrtlg  afterwards  the  mortgagor  also 
died.  The  son  found  tmhj  the  mortgage  deed  in  the 
parcil,  the  othirr  dirtln  hriii'i  mi^^iu;/  ;  mul  it  then 
appeared  that  the  murtgagor  hud,  in  the  lifetime  of  the 
toidow,  but  without  gii'i/iij  ung  notice  of  the  existing 

mortoaget  vaort(pued  the  leasehold  jpngterty  to  a  bank, 
and  had  depoeited  the  tiOe  deeds  unth  them,  hftt  he  had 

never  jKiiil  I '{f  mill  jhirt  of  lifhrr  if  ihr  tnnrtgiii/''*. 

The  son,  who  denied  that  he  had  any  kuvivh  d'je  i  f  thr 
lUeda  having  been  tetil  to  the  mortgagor,  claimed  to  be 
entitled  to  hii  titevaitjf  in  priori  to  the  bemk,  and  asked 
thai  (Ae  hakk  thmdd  he  ordered  io  deliver  up  the  deede  to 
htm  as  owner  of  the  legal  estate. 

Held,  that,  whatever  might  have  hern  the  rlijhts  of  the 
bank  as  agninst  the  widow,  the  sun  had  not  ln'-n  guilty  of 
fraud  or  of  any  such  negliip  nce  as  tvould  postpone  him  to 
the  btuik  ;  that  he  tvas  entitled  to  priorUlgt  and  that  Ms 
deed»  ehould  be  delivered  to  him. 

The  acts  of  one  of  eeverat  exeeutore  cannot  bind  their 
t<  ttati>r''s  estatf  so  as  to  pnrlinl''  fther  persoiiM  iufi  riKfrd 
in  that  estate  from  relying  on  their  legal  title,  uiilesa  the 
legal  oumer  himself,  or  some  predecessor  of  his  in  title, 
hat  peraonaUy  either  been  guitty  uf  miteonduct  or  eon- 
ferred  on  the  mortgagor  an  apparent  authority  to  deal 
with  the  mort'j't'jf'l  jirojyertg  OS  v    ^Btre  tmineuniieredi 

Further  consideration. 


(a.}  Reported  by  W.  A.  Q.  Wooos.  Esq.,  Barrister- 
at-lAw. 


Ik  bb  Prape.— I»  re  Ikobav. 
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This  was  a  creditor's  action  for  the  administration 
of  tho  estate  of  Tbotiias  Ingham,  deceastxl  The 
estate  was  insolvent,  and  the  usual  judgment  had 
been  given.  Two  creditors,  Thomas  William  Padley, 
tke  tmnnng  auootar  of  John  Pedleyt  deoeMad,  and 
the NatioaalBHik of  WalM,  esm«d m  dainis agMsat 
the  estate;  thoy  each  rLnimil  to  ho  nntitlod  to 
aecuritios  for  thoir  dubts  on  n  ]K)rtiiiu  of  the  tostntor's 
estate,  which  was  insufhciont  to  p;iy  both  in  full,  and 
there  was  a  di.s])uto  between  them  as  to  their  Driontics. 
It  was  agreed  that  Stirling,  J.,  should  dfiode  all  the 
■questions  which  had  arisen  befeweoa  ttio  owtiaa  (ia- 
einding  their  respective  rights  to  the  llfra  deeds  of 
thepropeiij),  and  they  c<;iiis('Mt<^<3  to  be  bound  in  like 
manner  as  if  an  action  had  been  brought  by  one 
against  the  other,  and  the  detaidsilt  ia  null  aetion 
had  delivored  a  oounter-olaim. 

The  dionnntaiioee  which  gave  rise  to  the  dispute 
were  these.  By  two  several  indentures,  dated  respec- 
tively tho  9th  of  March,  1872,  and  30th  of  Augost, 
1872,  two  distinct  leasehold  propectiss  trace  umAgmnH 
to  the  said  Thomas  Ingham. 

In  1879  iDfl^iain  bOROwed  £6M  of  Jobn  Pedle^. 
.and  to  ssonre  tep^^ment  of  that  sum  eaaeoted  in 
Psdley's  faTonr  a  legal  mortgage  dated  tiie  29th  of 
flepteitd"  r,  ls7ft,  of  both  leasehold  properties,  and 
handed  over  to  Pedley,  as  such  mortgagee,  the 
two  deed^i  of  (iisijjnnient.  Aliouf  tin'  :^iiiMe  time 
Ingham  borrowed  of  Pedley  a  further  sum  of  £130, 
the  repayment  of  which  wag  semiMd  by  three  pNonis- 
i6onr  notes  lor  £60  eaoh 

On  the  3rd  of  September,  1880,  Pedley  died.  By 
his  will,  dated  the  3rd  of  July.  187-j.  I'edley  appointed 
his  wife,  Ann  Pedley,  and  Thomas  William  Pedley 
(one  of  the  present  claimants)  his  executrix  and 
executor ;  he  devised  and  bequeathed  all  his  real  and 
personal  estate  to  Ann  Pedley  for  life,  with  re- 
mainder to  T.  W.  Pedley ;  and  ho  devised  and  be- 
queathed all  estates  vested  in  him  as  tinistec  or  mort- 
gagee to  Ann  Pedley  and  T.  W.  Pedley  ns  j\)int 
tenants  upon  the  usmU  trusts.  Ann  Pedley  and 
T.  W.  Pedley  proved  the  will. 

The  asaipiments  of  1872  and  the  mortgage  ol 
1879  were  after  the  death  of  J.  Pedley  taken  posses- 
sion of  by  Ann  Pedley,  and  remained  in  her  custody 
down  1o  tli(  yi  iir  18HI.  Mrs.  Pedley  employed  oiw 
Aaron  Tunuiclilie  to  collect  fur  her  the  income  which 
she  was  entitled  to  receive  under  her  husband's  will, 
including  the  interest  on  the  mortgage  debt  of  £(ioO 
and  the  three  j^omisaory  notes  for  £50  each.  In 
1884,  aocording  to  the  evidence  of  Tunnicliffe,  ho,  by 
the  direction  of  Mrs.  Pedley,  j>rcsso'l  Ingham  for 
payment  of  the  i'lHOO  so  due.  and  in  answer  to  on 
application  Ingham  wrote  to  Tu:micUtfo  a  letter  dated 
the  10th  of  January,  1884,  to  the  e£Eect  that  he  had 
done  all  in  his  power  to  borrow  the  money,  but  had 
failed,  as  people  were  investing  thdr  money  in  shares 
in  ships,  and  that  if  Mrs.  Pedley  must  liuve  thi' 
money,  he  could  only  get  it  tlirmigh  a  Iniildiuff  olulj, 
but  in  order  to  do  so  he  should  have  to  got  the  deeds, 
so  as  to  have  other  deeds  made  trom  tlum  by  tho 
club.  Mrs.  Pedley  agreed  to  this  oonrse,  and  on  the 
Ath  of  June,  1884,  Tannicliiiift  obtained  the  deeds 
from  her  and  inndo  them  up  into  A  paroe!*  Mid  sent 
them  to  Ingham  by  post. 

It  was  not  clear  what  sulmcqueTitly  took  jdaee,  but 
Ingham  never  paid  of!"  tlie  £i;.30,  or  any  jwrt  of  the 
same. 

On  the  4th  of  Mnrch,  1H90,  Mrs.  Pedley  died«  and 
iOD  the  4th  of  September,  1890.  Inghan>  died. 

After  ^Trs.  IVdley's  death  th4'  inortpiL'f  d-  .  il  the 
29th  of  S^ptembf-r;  IS70,  was  found  by  T.  W.  I'.xlley 
amongst  her  pajw  rs  wrapped  up  in  a  piece  of  brown 
paper,  but  the  two  assignments  of  1872  were  missing. 
It  appeared  after  Ingham's  death  that,  on  the  Ath  ol 


May,  1885,  Ingham  had  handed  over  to  the  National 
Bank  of  Wale-s  one  of  those  deeds.  t.-x"Li;(iiii,'  at  the 
same  time  what  purported  to  be  a  legal  mortgage  of 
the  property  comprised  in  the  deed  by  way  of 
secnnty  to  the  bank  fwr  £200,  and  that  on  the  Utth  of 
August,  1887,  be  bad  depoaited  the  other  deed  Kift 
the  same  bank  by  way  oi  equitable  security  for  £300, 
Both  these  sums  of  £200  and  £300  remained  due  to 
the  bank.  T.  W.  Pedley  deposed  that  he  had  no 
knowledge  of  tho  deeds  having  been  scut  to  lag^ian 
in  the  way  above  mentionsd,  and  then  was  no  efi> 
denoe  to  die  contrary,  nor  was  flierB  any  efidsnssai 
to  whm  the  mortgage  dead  bad  been  rehnned  to 

Sattinf/g,  Q.C,  and  Warrinfjixn,  for  T.  W.  Pedky. 
— ^Pedley  is  a  first  mortgagee,  having  the  legal  estate, 
and  can  only  be  postponed  by  fraud  or  such  gross 
negligenoe  as  amounts  to  fraud :  £mns  v.  Bickneli,  6 
Vesn74 ;  Martinez  v.  Cooper,  2  Buss.  198.  There  is  ■ 
reasooable  fBEcnse  for  his  not  having  the  title  deeds. 
Ibe  eases  of  Perry- fferriek  AUumod,  6  W.  B.  9N, 
2  De  G.  &  J.  21,  and  Briggi  v.  Jon^A,  L.  R.  10  Eq.  92, 

18  W.  R.  Ch.  Dig.  H4,  in  which  the  legal  niortga^w 
himself  parted  with  the  deeds  to  enable  the  mort- 
gagor to  raise  money  for  his  own  purposes,  and  not 
to  pay  off  the  mortgage  debt,  oo  not  api^.  It 
must  be  assumed  that  Ingham  assured  Mis.  nSkj 
that  the  deeds  were  in  the  parcel  retninei  to 
her,  and  that  the  mortgage  to  tho  bank  was 
effected  subsequently :  Hunt  v.  Elmes,  9  W.  R.  362. 
De  Q.  F.  &  J.  j78,  28  Boav.  631 ;  Rakliff-  v.  BarmrA, 

19  Wi  B.  764,  L.  B.  6  Ch.  652.  The  authorities  are 
all  referred  to  in  Not^n&m  Ctmntiet  of  En^and  Firt 
fmnrnnrr  T, .  v.  If7(i>;>,  3*2  W.  R.  626,  26  Ch.  O.  481 
It  ni.iv  l.e  th:it  tho  bank  are  entitled  as  against  3&8. 
I'.dl.  v  s  life  estate,  but  T.  W.  Pe<lley  has  done 
nothing,  and  he  is  not  affected  by  her  acts.  [SriB- 
uNo,  J.,  referred  to  EanUaaqne  on  Equity,  Aih  sd., 
p.  166.] 

Buckley,  Q.C,  and  Knowles  Corri' .  for  the  bank.— 
The  court  will  postpone  the  prior  legal  estate  to  tm- 
bank's  subsequent  equitable  estate,  for  the  bank  is 
wifliin  dass  {b)  refenedto  in  the Judgment  (p.  494)  m 
Xorthern  VonntUs  of  J'ligland  Firr  lu-^nntMe  f  o.  v. 
Whipp :  "  Where  the  ownier  of  the  legal  estate  has  con- 
stituteil  the  luortguf^or  his  uyiit  with  authority  to  raist- 
money,  and  the  estate  thus  created  has  by  the  fraud 
or  misconduct  of  the  agent  Iw-en  represmtcd  as  being 
the  first  estate."  The  cases  draw  a  distincti(n 
between  fraud  and  authority  g^ivcn  to  raise  money, 
and  tuni  ujK)n  the  purpose  for  which  tho  deeds  were 
handed  over.  Wo  rely  upon  I'trrii  llirrick  v. 
AttwoodmA.  Briggs  V.  Junes.  Our  <  isi'  dt  ]n  nds,  not 
upon  neig^igenoe,  but  on  the  uutlmrity  given  to 
Ingham.  Then  is  no  endenoe  tliat  any  pare*  1  w:is 
returned.  As  to  tho  argument  that  Mrs.  Podley's 
acts  do  not  affect  T.  W.  Podley,  they  were  00- 
executors,  and  as  executor  she  was  comiK-tent  t-y  bind 
the  estate.  The  presumption,  as  there  is  no  evidence 
to  the  contrary,  is  that  Mrs.  Pedley,  in  the  traiisfic- 
tions  in  question,  acted,  not  as  tenant  for  life,  but  as 
executrix,  and  dealt  irith  the  bank,  not  personally, 
but  through  her  agent.  [Stirling,  J,,  .asked  if  there 
were  any  authority  that  one  of  two  executors  conM 
bind  the  estate  otherwise  than  in  refen  nce  to  the 
estate— eith«'rby  sale  or  ple<lge  made  in  favour  of 
a  person  dealing  w4th  the  cxetuitor  on  tho  faith  of  h:s 
executorial  authority,  and  referred  to  M'Leod  v. 
Drumnwml,  14  Ves.  333,  17  Vea.  152, 170.]  One  of 
two  I  xeeutors  can  bind  the  estate  in  respect  of  any* 
thing  done  by  him  lui  exeeutor.  Tli<'  oi>urt  will  not, 
on  tho  application  of  one  executor,  set  aside  a  secu- 
rity given  to  a  hoiui  fide  holder  for  value  without 
notioe  through  the  actum  of  a  oo^eanoutor.  The  aels 
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oi  one  co-exfcutor  are  the  acts  of  all :  Williama  on 
Bxecators  and  Adininistrntora,  Hth  od.,  900 ;  Simpson 
f.  GiOkridget  I  Mad.  609. 61A.  [8tibuko»  J.,  refemd 
to  Irpnd  r,  Vernon,  S  T.  ft  B.  51 .]  In  flmt  obm  the 

cijart  was  aslcod  to  assist  in  equity  so  as  to  defeat 
iither  creditors,  but  hero  wo  urc  fisking  for  assistance 
tho  estate,  and  not  against  creditors.  Mrs. 
^  Pedley  as  executrix  had  power  to  dispose  of  the  pro- 
I  pKty,  and  as  she  eaqilojed  a  fraudulent  agent  the 
I  MtMe  most  take  the  coiue^nences  of  Ingham's  act. 
[  Ve  cannot  bo  ordered  to  give  up  the  deeda  in  our 
I  potKsnon:  JVaUun^n  v.  Lee,  9  Ves.  24. 

Badingi,  Q.C.,  in  nply.— Mn.  Fadlfly  intrusted 
tte  deeds  to  Ingham  to  coable  him  to  tsIm  money  to 

:  i_v  iff  her  mortgage.    It  is  immaterial  whether  she 
!K.t«I  as  tenant  for  life  or  as  executrix.    If  she  acted 
M  ttmnt  for  life  her  acts  could  not  affect  our  title, 
vhich  is  not  derived  through  hor.    In  the  oases  cited 
the  tlsiliags  were  with  eseoutors,  and  the  purohaser 
wm,  ta  the  abemoe  of  proof  of  collusion,  hdd  to  be 
protected.  The  bank  dealt  with  the  mortgagor  as  the 
*aer  of  the  i)roperty,  and  took  their  title  from  him, 
md  cannot,   therefore,   set  up    any    question  of 
(aecntorsldp  :  Siieetbi/  v.  ThoriK,  3  W.  B.  438.  60j, 
;D«6.3L &a.  389.  Evn  if  ahe  acted  aa  esooutrix 
acts  would  haTO  amomited  to  a  defastafit.  for 
which  her  ro-exccutor  would  not  be  liable  :  Willifinia 
cjQ  Executors  and  Administrators,  8th  ed.,  1827,  182S. 
As  to  the  do«>ds  this  court  can  administer  I^al  relief, 
and  so  has  power  to  order  them  to  be  daliTered  up  to 
u:  Heatk  r.  C'realock,  23  W.  R.  95,  L.  B.  10  Cb.  App. 
H;  Cooper  v.  FV«r/,  30  W.  R.  148,  648,  20  Ch.  D. 
611,  atm».  624  and  631 ;  Jfanner*  v.  M'-w,  29  Ch.  D. 
72i,  83ir.  B.  Dig.  144. 

Cur.  ii'lr.  rillt. 

Nov.  12. — Stiblixg,  J.,  stated  the  facts,  and  con- 
tinueil : — The  first  question  is  whether  T.  W.  Pedley  or 
tlM  bank  is  entitled  to  priori^r.  Now  the  legal  title  to 
tke  property  is  vested  in  T.  w.  Pisdley  as  surrlting 
executor  and  devisee  and  legatee  of  mort'^nf^e  estate 
of  John  iVdley,  and  ho  relies  on  hiH  lef^ul  title.  He 
LODtends  that  he  lias  beeu  guilty  neither  of  fraud  nor 
of  any  such  negligence  as  would  ]>ustpoue  him  to  a 
nbsequent  equitable  mortgage:  Eixiin  BUkiull ; 
Kcrtium  Cbamties  o/  England  Fire  Inmranee  Co.  v. 
Wkipo.  I  lliink  this  contention  is  well  founded, 
ftaua  is  not  imputed  to  him,  and  there  is  no  evidence 
<rf any  negligence  on  his  part;  Ann  Pedley  was  co- 
exfcutrix  and  co-trustee  with  himself.  She  was  also 
•ok  benefioiaty  dnring  her  life,  and  nnder  these 
draimseanoea  no  Idame  oaa  atlaeh  to  Um  for  leaTiag 
tho  deeds  in  her  cnctody. 

It  is,  however,  contended  on  behalf  of  the  bank 
that  Ann  I'«*Jley  retumotl  the  deeds  to  Ingham  for 
tiie  express  pun>u8e  of  raising  money  on  them,  and 
that  sne  could  not  set  up  the  mortgage  of  1879 
•gsioit  the  bank,  which  lent  money  in  reliance  on  the 
deeds:  Perrtf-Herriek  v.  AHwoixl  and  Bri<j(/9  v.  Jonei  ; 
and  it  L<i  further  said  that,  as  she  was  executrix  of 
John  Pedley.  her  acta  bind  his  estate,  and  conso- 
qaently  T.  w.  Pedley  in  his  capaoi^  of  benefioiaty 
aadar  the  wilL  An  attempt  was  maoe  to  diitiiigDiah 
die  pweot  OMe  from  those  of  Perry-Htrridk  t. 
"'"(/-,</  and  Ilrii/fji  v.  Jnne.H,  but  though  the  facts 
.i*:rr  souicwhat,  I  am  not  satisfie<l  that  the  principle 
'  i  those  cas'^s  wnuld  not  apply  so  a^  to  preclude  Ann 
Pedley  from  setting  up  the  mortgage  of  1879,  so  far 
M  she  had  a  benefioiaf  interest  in  it,  agiiiii 


M  she  bad  a  tMnelUttI  interest  in  it,  agefnil  the  bank ; 
bat  no  antbority  wae  cited  for  the  propoiition  that 
her  acta  Innd  John  Pedley's  estate  so  as  to  preolnde 

■  tb'T  p<  rs<>n3  interested  in  that  estate,  or  T.  ^V  ,  Pedley 
in  particular,  from  relying  on  the  legal  title  now 
*««ed  in  T.  W.  Pedley.  No  doabt  one  of  seveml 
cteeators  has  at  law  large  powers  of  binding  the 


testator's  estate  by  his  acts ;  but  it  is  not  contended 
that  anything  WMI  dooo  hy  Aim  Psdlflj  to  afltet  hsr 
title  at  law. 

AB  Ibat  is  aM  on  heheU  of  the  iMak  is  that  eflhafr 

should  be  t^lven  to  an  c<juity  in  its  favour.  There- 
arc,  no  douht,  cases  in  which  effect  is  given  in  equity 
to  rights  arising  from  the  acts  of  a  single  executor. 
For  example,  I  take  it  that  the  court  will,  as  a 
general  rule,  enforce  an  equitable  seouri^  on  part  oT 
ue  assets  of  a  testator  created  by  one  of  seretal 
executors  in  favour  of  a  mortgagee  for  value  dealing 
ynth  him  in  good  faith  :  se*?  Afudeod  v.  Dritmmona. 
Here  the  bank  did  not  deal  with  Ann  Pedley  ;  and 
there  are  on  the  other  hand  casas,  such  as  Lrpard  y. 
Vtmon  and  8nee$bjf  y.  Thome,  in  which  the  court  hae 
refosed  its  aeslstanoe  to  persons  seeMng  to  enwtoe  in 
equity  rights  claimed  by  virtue  of  what  ha.s  been 
done  by  a  single  exe<'utur,  contrary  to  the  wishes  of 
the  co-exfH:utor.  Ni)  ease  has  Iwen  cited  in  which  a 
court  of  equity  has  interfei-ed  against  the  legal  title 
under  circumstances  similar  to  the  preeont,  except 
where  the  legal  owner  has  been  guilty  of  misoonduott 
or  has  conferred  an  apparent  authority  to  deal  with 
the  mortgaged  property  as  if  it  were  unincumbered. 
The  equity  to  which  elFeot  was  given  in  Perry- 
Ilerrick  t.  AUwood  md  Briggt  ▼.  Jenef  arose  out  of 
the  personal  aets  of  the  IcgalmortlKgM,  and  it  ssems 
to  me  that  the  authorities,  all,  or  vmAj  all,  of  wMeh 

are  cited  :in'l  commented  on  in  Xnrthern  Counties  of 
Kiiijlaiid  i'lTi  Iiisnniiicr  v.  HVii';<n,  are  adverse  in 
principle  U)  interference  against  the  legal  title,  except 
where  the  owner  himsolf ,  or  some  predecessor  of  his 
in  title,  has  personally  either  been  guilty  of  mis- 
conduct or  conferred  such  apparent  authority  as  I 
hare  mentioned.  T.  W.  Pedley  has  himself  been 
guilty  of  no  misconduct.  Ho  did  not  either  in 
appearance  or  in  fact  authorize  Thomas  Ingham  to 
deal  with  the  property  as  unincumbore<l  ;  and  be 
does  not  derire  his  title  from  or  through  Ann  Pedley ; 
his  title,  wfaeiber  as  executor  or  trustee  or  bensAd" 
ary,  is  co-ordinate  with  hers.  I  think,  thenCONr 
that  he  is  entitlwl  to  jiriority  ()V(  i-  the  hank. 

Tlio  order  will  contain  ^ijilei  lunitiun  of  aiich  priority, 
and  T.  W.  Pedley  will  be  admitted  to  prove  against 
the  estate  for  the  amount  ot'  his  debt  after  deducting 
the  value  of  bis  security.  The  bank  will  be  admitted 
to  prove  against  the  estate  for  the  full  amount  of  its- 
debt. 

I  am  further  to  ilet  iilu  whether  the  bank  is  entitled 
as  against  T.  W.  I'edley  to  retain  possession  of  the 
deeds  of  1872.  Now  it  is  laid  down  by  James,  L.J.,  in 
ffmth  T.  Onatede  that  a  ooort  of  equity  neirer  takea. 

away  from  a  purchaser  for  value  without  notice  any- 
thing which  he  h.w  honestly  acquired  ;  and  if  my 
jurisdiction  were  e<iuitable  merely,  I  could  not 
deprive  the  bank  of  the  deeds  on  tho  faith  of  which 
its  money  was  honestly  lent  to  Thomas  Ingham.  But- 
since  tho  Judicature  Acts  this  oonrt  has  had  power  to 
decide  on  legal  us  well  as  equitable  claims ;  and 
('(Hjj^r  V.  Vt*'  II  is  a  eiiMe  in  wliieli  a  mortgagee  wa» 
ordered  to  deliver  up  the  title  deeds  at  the  instance  of 
a  legal  owner.  T.  W.  Pedley,  as  surriving  executor 
of  John  Ped^y,  and  as  legal  owner  of  the  mortgaged 
property,  possesses  a  title  to  the  deeds,  to  the  asser- 
tion of  which  the  bank,  as  it  seems  to  me.  has  no 
answer  at  law.  I  must  therefore  make  an  onler 
that  tho  bonk  deliver  up  the  deeds  to  T.  W.  I'edl.  y. 
As  regards  the  costs  of  these  proceedings,  both  parties 
will  bo  at  liberty  to  add  theirs  to  their  rsspsetiNre 
debts,  but  there  will  be  no  other  order. 

Solioiton  for  T.  W.  Pedley.  WUkine,  Blyth,  DuUon, 
A  Harvey,  for  C.  8.  Itrt<ok«,  Nantwkh. 

Solicitors  for  tl>e  l>:uik,  ^  ifrrg,  Hunitejf,  A  C«.,  for 
0>  Lewit  EJuttrJi,  Pwithfli. 
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High  Coubt. 


F0»'T1F£X  V.  Fa&kuax. 


High  CotrBT. 


Dec.  21. 


Q.  B.  Dhr.  ) 

(PoQock,  B»,  an<l  Chtirles,  J.)  f 

roxruKx      Fauxii.vm.  («.) 

fkJieitor—Cluid—Snlintorit  Act,  ISTO  (33  .fc  34  Vict, 
c.  2H).  s.  4 — Agreemriil  in  writiiifi  Mwten  toltcitor 
and  ditiit  1(1  tit  jKvim''nt  in  jnU  fithonf  tux'tiion. 

A  $olic{Uir  wrotf  to  a  clitut  oh  ichose  behalf  If  had 
•duHt  %c»rk  and  incurred  ej^ix uses,  $a>jinij,  "  If  you  art: 
not  prepared  to  ictUe  tho  whole  amount,  I  miut  oak  at 
tetut  far  £IQ0  on  aeeoiMi.**  ^eeiving  no  answer  he 
wrote  ttijain,  threatening  proceed ingi  unleaa  the  client 
*'  irna  pnjKtrrd  to  tend  a  chc'i'ir  for  the  wltoh  amount." 
Snlic lilt nibj  fif  r'irnt  j"ii<!  i'lDO  ijii  arnnint,  and,  in 
Ci/nf"<iii(iiCv  iif  iiiiiiiiiuiiiaitii'ii^  nvidf  to  hiol  hij  U  third 
party,  wrote :  "I  mu  i>ff  to  Sintland,  and  will  send  gun 
achetjue/or  the  whole  amount  on  ma  return." 

HM,  that  the  letter*  did  not  di$do»e  any  agreement 
ietween  toliritor  and  client  trifhin  iifdifin  4  of  thf  Snli- 
citon  Adf  1S70,  to  aa  io  deprive  the  client  of  hia  right  to 
taxation. 

This  was  an  nppcal  from  a  dorision  of  ^lafhew,  J., 
il)  chainb<?rs,  holding  that  certain  letters  constituted 
an  agre*'iuent  between  solicitor  and  client  within 
section  4  of  tlio  Solicitors  Act,  IHTO,  by  which  the 
defendant,  oHent,  had  bound  himself  to  pay  tho 
whole  amount  of  tho  plaintiff* s,  the  solicitor's,  bill  of 
costs  without  taxation.  In  the  first  of  the  letters  in 
which  it  allei^eil  tho  agrcciiH'nt  was  contj;iued 

(dated  the  1st  of  July)  the  plaintifT  wrote,  "  If  you 
arc  not  prepared  to  setCkltilw  whole  amount,  I  must 
aik  at  least  for  £100  on  aecount."  That  letter  was 
not  answered,  and  on  the  12tli  of  July  he  wrote  aeain 

tiircatcning  Ic^al  proceeding*  unless  tho  defendant 
**  was  }'rc]ian';l  to  st  ud  fi  cheque  for  the  full  amount." 
That  Icttt  r  w  as  not  aiiswi  red,  but  the  defendant  paid 
£100  on  account,  and  suhsctniently,  not  in  answer  to 
any  letter  written  to  him  by  tho  plaintifT,  but  in  con- 
sequence of  a  letter  written  by  the  plaintiff  to  a 
third  piirty  and  oommnnioated  to  him,  he  wrote  on 
tho  6th  of  Auf^ust,  "  I  am  off  to  Scotland,  and  will 
send  you  a  cheque  for  tho  whole  amount  on  my 
return."  The  plaintitt'  sm  d  upon  hia  bill  for  work 
and  labour  done,  and  on  a  summons  to  refer  the  bill 
to  tuntion  contended  that  the  defendant,  by  the 
e^^reement  which  the  letters  disclosed,  had  deprived 
himself  of  the  ri<j^}it  to  taxation.  This  tiew  was 
uph>  Id  liy  !Mathew,  J.,  who  dismissed  the  lanunons. 
The  di  fcndant  appealed. 

Jlirkei/,  for  the  defendant,  referred  to  /<(  re  Raven, 
Kr  jHirie  Pitt,  30  W.  K.  134  :  //-  rt  Ln-is,  Kr  j^irt<- 
Muimt,  24  W,  B.  1017,  1  Q.  B.  D.  724 ;  In  re  t\r- 
MUuIm,  W.  Nm  1878,  p.  57  ;  In  rr  an  Agrttin^nt  Mwren 
ffmntworth  and  Smer,  27  Soucrroiu'  Joubxal,  499 ; 
/ft  re  Btogdott,  56  JU  J.  Ch.  420,  35  W.  B.  Dig.  tiO, 
following  /a  re  Sfmf,  L.  B.  10  Eq.  16S,  18  W.  B.  Ch. 
Dig.  130. 

Lawaun  WaUou,  Q.C,  and  Muir  Mackenzie,  for  tlie 
pkmtilL 

POIU/>CK,  Tl.  Tn  thia  case  an  appeal  ha<?  been 
brought  from  a  decision  of  Mathcw,  J.,  that  the  bill 
wliicn  formed  the  subject-matter  of  the  action  was  not 
subject  to  taxation,  on  the  ground  that  the  case  comes 
within  section  4  of  the  Solicitors  Act,  1870.   By  that 

■Midtor 


it  it  ptonded  that "  an  atbmMiy  or 
may  maike  an  agreement  In  writfatg  wini  Us  elient 

respecting  the  amount  and  manner  of  payment  for 
tho  whole  or  any  part  of  any  past  or  future  sorrioes* 
Urn,  eharges,  or  msbanamenta  in  vMpMt  of  bmiiMBB 

(a.)  Beporlad     J,  B.  Auxiub,  Bs).*  Banister^ 

Law 


done  or  to  be  done  by  such  attorney  or  sdidtor, 
whether  as  an  attorney  or  solicitor  or  as  an  advocate 

or  conveyancer,  either  by  a  gross  sum.  or  by 
commission  or  percentage,  or  by  salary  or  otherwise, 
and  either  at  the  same  or  at  a  greater  or  at  a  rate 
aa  or  than  the  rate  at  which  he  would  otherwise  be 
entitled  to  be  remnnented."  The  section  intended  to 
take  out  of  tho  ordinary  psOVisicHIS  of  the  statute  tho 
case  ill  which  client  ana  solicitor  have  made  an 
af^re'  iiii-nt  in  writing  by  which  tlie  -i>liiitor  is  to 
receive  in  res[iect  f>f  his  coeta  a  sum  greater  than,  or 
different  from,  that  to  which,  under  the  ordinary 
proTiaions  of  the  law,  he  wmld  after  taxation  be 
entitled.  Tliis  is  a  caw  of  some  litQe  imTwrt- 
ance.  and  I  know  from  my  own  cxiK^rienc  in 
chuml>ers  that  other  cases  may  be  govemetl  by  it. 
My  own  inclination  is  nmch  the  same  as  that  of 
Mathew,  J.,  it  seems  to  bo  a  considerable  hardship 
that  the  sdUoitor  must  have  an  actual  agreement  in 
writing  to  escape  taxation,  but  I  cannot  help  think- 
ing that  Mathew,  J.,  had  not  the  decisions  before  him, 
and  wiis  misled  in  conscNjuence.  He  thought  there 
was  a  good  contract  with  a  new  consideration,  but 
looking  ntflieoorrespondence  I  cannot  think  that  view 
is  a  correct  one.  In  the  first  letter,  dated  the  1st  of 
July,  1992,  the  plaintiff  writes  to  the  defendant,  "If 
you  are  not  prepare<l  to  settle  the  whole  aiinnint,  1 
must  ask  at  least  for  £1(11)  on  account."  it  cauuot 
be  said  that  it  was  lirought  to  the  niiud  of  the  client 
there  that  hLs  payment  was  to  be  without  taxation. 
But  no  answer  is  sent  to  that  letter,  and  on  the  12th 
of  July  another  letter  is  sent  threatening  legal 
proceedings  "  aniees  you  are  prepared  to  send  ns  a 
cheque  for  the  whole  amount."  Then  crimes  tb  ■ 
letter  written  to  the  third  party,  which  i>  answered  by 
the  defendant  on  the  6th  of  August.  He  says,  "  I  am 
oir  to  Scotland,  and  will  send  you  a  cheque  for  the 
wholo  amount  on  my  return."  Apart  from  the 
Solicitors  Act  that  would  be  a  good  agreement,  but  is 
it  an  agreement  in  writing  within  section  4  I 
cannot  tuiuk  that  we  can  hold  that  the  ci-se  conjes 
within  the  section,  which  would  appear  to  be  clearly 
contrary  to  the  spirit  of  the  decisions  and  to  torn 
dictates  of  sound  sense  apart  from  authority.  It  was 
said  that  tiie  defendant  agreed  to  pay  these  eoats  In 
full,  and  that  he  paid  nutney  on  account,  Imt  tittat 
question  was  dealt  with  in  n  Fr  rimndez,  W.  V., 
1S78,  p,  57.  The  client  meuns  to  a'lmif  that  the 
work  was  done,  but  not  to  forego  his  right  to  taxation. 

GuAXLES,  J.>-I  am  of  the  same  opinion,  and  hsre 
Uttie  to  add.  The  main  qnestion  is  whether  there  ia 

disclosed  in  the  corre8i>onaenco  an  agreem<>nt  wittlin 
section  4  of  tlio  Act  of  Is70.    I  am  unable  to  say  that  ' 
there  is.    I  do  not  decide  that  the  sign.itnies  of  the 
plaintiff  and  his  client  must  be  on  the  same  piece  of 
paper,  it  may  be  that  you  can  obtain  a  complete 
agreement  on  two  pieces  of  naper,  but  you  mnst  Jime  I 
a  complete  agreement  sig^ea  by  both  parties,  and  I  ' 
cannot  regard  the  letters  of  the  12th  of  July  and  the 
Gth  of  .Vtigust  ns  constituting  such  an  agreement. 
The  letter  of  the  t)th  of  August  is  not  an  answer  to  [ 
the  letter  of  the  12th  of  July,  but  to  a  different  letter 
altogether,  the  defendant  having  received  an  extract  | 
from  a  letter  of  plaintiff  to  another  person  altogether,  j 
I  think  the  solicitor  has  failed  to  make  out  an  agree-  i 
ment  within  section  4,  nor  has  there  been  an  ;i<-coiint  | 
stated.   The  appeal  must,  therefore,  be  allowed,  and 
the  bill  must  go  esfore  a  master  to  be  taxed. 

Solioiton  lor  tbe  plaintiil^  FtuUi/ex,  Sewitlt  Jb  POC. 

Solicitors  for  the  defendant,  Spencer  WhilAtaAt  for 
Milward  <fc  Co.,  Binningham. 
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HlOU  COCST.  BVCKLEY  <• 


Q.  B.  Tiiv.  . 
{LofdColenUge.  C.J..  |  Nov.  16,  21. 

and  WOa,  J.)  } 

I  TowsEXU  {Claimant).  (<i.) 

Allavhmcnt—Jiiritdietion—Dehton  Act,  18(i9  (:3_'  33 

IV.;.  r.  **.  4,  o  •"  Drfiiiilt  t'n  pai/in-  iit  n/  n  s>iii\ 
t/  uMiuy" — (trder  to  juy  inonet/  in  ^ntrsitaiue  i>/ 
wdatakiHg — CmUmpt  of  cottfi. 

'  rfntiiin  rrt'lHtir  ipire,  in  iiitrrjJriiirr  jirucffditiij*, 
us  iirU rinkiiiij  til  mukr  ifmul  uiii/  lUficitlKy  OH  $alr, 
kI..-,",  ir./«  iinhtMlild  ill  till  uril-r  inadt  difteting  the 
•i«n/  tv  tell  the  good*  ttizxd.  Then  hum  a  deficimrii 
n  tht  mtt,  aad  Ihr  master  made  an  order  dXndUwj  the 
•s' i  i,'  til  If  li-i  (If  f jff ntiim  eredttor  to  the 

I'li  1,'jr.f.  T/iii  iirilfT  lil  t  hriiuj  iiJirijtd,  an  order  «?«« 
>'■?-  l>!  (I  ji'ilij''  iittiirliiiiif  the  exfriitiun  fredilor  and 
"r;  iHittiii'j  him  for  coHtem^  o/  cmtrt :  but  tftere  tout 
k->i-r.'</i./  mean*  to  fag, 

Hdd,  that  ike  earn  vmu  oat  of  "  d^auU  in  tke  pagment 
•fa  mm  of  moneg"  tohieh  had  become  due  at  a  debt, 
tt^i  irit'iin  /i-rfiiiji  l  (f  the  Debtort  Act,  lHC)9,and 
tUu  Uurt  uxut  there/i-r<,  no  juritdicUon  to  make  the 
I  mder/^  aUaekment. 

Apjical  by  the  plniiitiff  fmia  :in  orJfi  vi  IJruce,  J., 
Ucbuubere.  din  ctiujj  a  writ  of  attachixn-ut  to  wstiu 
I  Iguuthim. 

Tht  plaintiff,  Buckley,  had  raoovwad  jiulgmant 
•iniMl  tlia  defendant.  Crawford,  and  iasaea  a  writ  of 

(rir^tion  uiidor  which  fV.i'  (lefcinlant's  gooJs  were 
f^'r-d.  The  cluiuaut,  Tuwneud,  claimed  the  giiuds 
IT.  ier  a  lull  of  aale,  aad  upon  interplflader  hia  dnim 

ns  allowe<L 

j  Tbe  plaintiff,  in  order  to  obtain  control  of  the  sale 
«( thsKoods,  gnT«,  in  the  oovae  trf  the  interpleader 
proeeraaigfl,  an  nndertaldnir  which  was  omhodiod  in 

t^:-  TDiHtfr's  ordiT  din^rf iii<,'  thf  slu-riH"  to  si-ll,  tin- 
ri-r  concluding  "thf  pluintiH"  uuderUking  to  make 

r»l  any  deficiency  on  sale." 
An  actual  deficiency  was  made  on  the  sale  of 

1139  Qs.  lod.,  and  an  order  waa  made  by  the  maater 

direetiqg  the  plaintiff  to  pay  the  amonnt  witUn  lour 

im. 

The  plaint ifF  failing  to  comply  with  the  onlcr.  a 
^i^ODs  for  attachment  was  taken  out  by  the  claimant, 
which  Bmee,  J.,  made  the  order  uppralccl 
tpiiut.  There  waa  no  evidence  that  the  plaintuBt  hod 
■MM  to  pay,  whidh  waa  abo  denied  by  his  affld«vit 

C.  r  ,s.  «  c.  RiAiHton  with  him),  for  the 
Syiihynt — The  order  was  made  without  jurisdiction, 
ntf  nAi  to  compel  payment  of  a  sum  of  money  by 
•privjumfnt.  and  by  section  l  of  the  Dcljturs  Act, 
3J  &  ;>.•?  Vict.  c.  it  is  provided  that,  "  with 
ifr  ncf^tions  iMToiniifter  mentioned,  no  penon  shall 
W  timnaoued  for  making  default  in  pagnnent  of  a 
mm  of  money."  By  the  proviaiona of  ImBlmkruptcy 
^1883(46  &  47  Vict.  c.  o'J),  s.  103,  and  the  Lonl 
wodlor's  Orders  of  th.-  1st  of  January,  1SS4,  and 
«  4th  of  March,  1SS.'».  made  m  pursuance  of  that 

I  J"™'  the  or«]er  c<juld  only  be  made  by  a  judge  in 
bokraptcy,  and,  this  cuse  notbeiqgwidiui  any  excep- 
^  it  could  only  be  made  npoa  mod  of  meana* 
OBIidearly  a  ceae  of  a  debtwtthfn  the  Act:  Btwit- 
**r.8kericin,  is  W.  T!  voj,  L.  R.  10  Eq.  53;  and 
*<»iino  provjsinii  un.l.  r  11.  S.  C,  1SS3,  ord.  42,  rr. 
-  >.  6,  and  "24,  for  rccuvi  Hiii,'  such  a  debt  by  attach- 
Cajt.    The  undortjiking  was  crystalUzed  into  the 

I  •fe.  and  the  obligation  was  thereby  merged. 

Be  dted  also  £$daiU  T.  FtiMr.  28  W.  B.  281,  13 

(<•)  Blotted  by  Joirx  P.  MKi,LOB,Eaq.,Bai!xiBler- 

at-  Law. 


.  CuAWi  HiciH  Corm. 


Ch.  D.  421 :  De  Li.^iif  V.  iJe  f.oM,/,  38  W.  E.  411,  14 
P.  D.  115  :  Ref,.  V.  J'ratt,  18  W.  R.  62«.  L.  R.  4  Q.  B. 
176;  Pif!.  ,,  V.  C'liniin'jham,  L.  K.  8  Ex.  23,  21  W. 
R.  Dig.  iH) ;  J«c'.sr-/«  V.  Mawhi/,  24  W.  li.  92,  1  Cb.  D. 
80, 

Otamld,  for  the  respondent. — The  judge  had  jutis- 
dietion  to  make  this  order ;  this  was  an  tmdcrtaldng 

given  to  tin-  cn-irt,  m  l  it  is  nrmi'  tho  Icsn  ho  bMauso 
it  in  for  tlic  ]>:iviiieiit  ui  a  sum  of  nioin'V.  It  can, 
thrrt'fori'.  be  cut'orci-d  in  the  siinir  way  as  the  broach 
of  an  injunction  under  ord.  42,  r.  7.  If  the  plainUff 
had  g^ven  no  undertaking  he  would  not  have  obtained 
the  management  of  the  sale,  an<l  the  court  haa  a 
right  to  treat  a  breach  of  that  undertaking  as  a  con- 
tcnii  t  'if  civ.irt  i.ii'l  punish  it  by  uttitchnnMif .  The 
ca-ses  cift'cl  are  distinguishablo  from  tho  pn-sHut  case, 
and  the  t)bjecl  of  the  Debtors  A<:t  was  to  jircvent 
committal  fur  ordinary  debts :  Bates  v.  Jiatea,  37  W.  E. 
230.  14  P.  D.  17. 

Ho  also  cited  PreUon  Etkeriagbnit  36  W.  B.  49, 
37  Ch.  D.  104. 

8eott,  in  reply. 

Nov.  21.— Lord  CoLBBiDOK,  C.J.— In  thiB  oaaa  v» 
are  of  opinion  that  there  waa  no  jniiadiction  to  make 
this  order.  Our  reaaona  for  eomin^  to  that  eonolnaion 

will  be  giTon  III  ire  fully  bj  niy  brother  WiUs. 

WiLU,  J.— In  this  eaae  an  ^n^licatian  waa  made 
for  an  order  to  oommtt  the  plaintiff  in  tho  action  for 

di-sobi'diencr  to  an  ordor  whi(;!i  had  licen  made  direct- 
ing him  to  jiay  a  sum  of  money  to  tho  ilainiant  in 
the  interpleader.  This  was  a  simple  oi  d<  r  to  jmy 
money,  but  the  claimant  aeeks  to  ti«at  the  di.Hobodi- 
enoe  to  it  as  a  contempt  of  oourt,  on  the  ground 
that  it  WAS  made  in  pursuance  of  an  undertaking 
which  bad  been  given  by  tbe  plaintiff  to  pay  the 
money. 

Tiicre  is,  however,  no  difference  between  au  order 
to  ]):iy  a  sum  of  money  in  pursuance  of  an  under- 
taking  and  any  other  order  to  pey  n  earn  of  money. 
It  ia  true  that  the  undertahin>c  ia  the  original  ground 

of  tho  liability,  but  an  order  for  attachment  is  never 
granted  cxct  pt  for  disubedience  of  any  order  to  do  or 
lo  abstain  Iiuiu  doing  suiue  sjK'citic  tbitiL,'. 

Now  in  this  case  the  only  order  tliat  could  be  made 
in  pursuance  of  the  undertaking  is  au  order  to  pay  tbe 
money.  The  worda  of  the  Debtoia  Act,  1869  (32  & 
33'yict.c.02),  s.  4,  show  that  under  gnebdrenmstanoeB, 

if  tho  case  does  not  fall  within  any  of  the  oic:ep- 
tions  therein  mentioned,  imprisonment  cannot  be  in- 
flicted for  default  in  payment,  for  the  money  becomes 
due  as  a  debt,  and  thei  c  is  abundant  authority  which 
supports  this  pro[i08ition. 

In  the  case  of  Ileg.  v.  Pratt  an  order  had  been  made 
by  quarter  sessions  for  payment  of  costs,  audit  was  there 
held  that  tho  case  came  within  the  second  exception  in 
the  4th  section  of  the  Debtors  Act,  I  sof),  inasmuch  as 
the  order  could  be  enforced  by  a  justice  by  warrant  of 
distress,  and  in  default  by  commitment,  and  the  ex- 
ception in  theieelion  aaid,  "Default  in  payment  of 
any  sum  recoverable  summarily  before  a  justice  or 
justices  of  the  peace,"  and  the  person  ordered  to  i>ay 
the  costs  was  not  protected  from  iniprisuniueut. 
Lush,  J.,  in  giving  judgment,  said:  "The  words  in 
iSbb  *— *«**"|[  part,  default  in  payment  of  a  '  sum  of 
moner,*  Me  aaviaedly  used  instead  of '  debt '  in  order 
to  inolade  oaaea  whidi  might  not  {troperly  have  been 
called  cases  of  debt,  such  as  costs  on  a  judfjuiont  of 
nonsuit,  or  costs  on  a  verdict  for  the  defendant,  or 
damages  in  an  action  of  tort,  or  costs  under  a  rule  of 
court.  Tho  enacting  part  therefore  uses  the  words 
'  sum  of  money,'  and  lUt  <3early  applies  to  and  in- 
cludes costs ;  and  tho  same  expreesion  in  the  aeoond 
exception  must  also  equally  apply  to  ooata." 


I 
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HI6H  CSOUBT. 


Now  I  think  it  is  quite  dear  from  this  that  Lash, 
J.,  lield  Uuki  ma  ord«r  for  the  pftynMOt  of  oo«to  wm 
prfmSfaeie  tHthis  fhe  Act,  and  that,  had  it  not  Iwen 

within  an  exception,  the  Act  would  have  applied  to  it. 

In  Hrioii*<>H  V.  Shenn'ii  it  was  held  by  James,  V.C., 
that  a  sum  jt  money  payable  for  costs  under  an  order 
of  the  court  was  a  debt  within  the  meaiullK  of  the 
Act.  And  in  Dillun  v,  Cunningham  tke  Ooart  of 
Exchequer  held  that  ea  ondv  for  payment,  as  dis- 
tinguished from  an  order  for  commitment,  might  be 
made  without  pronf  nf  uieanH.  and  it  was  said  by 
Kelly,  C.B.,  in  giving  judgment  that  it  was  quite 
clear  that  th<>  Act  was  intended  to  be  of  general 
operation,  and  to  apply  to  every  deaonptioin  of 
persons;  and  that  tbe  oojeet  ifas  tiiat  there  thonld  he 
no  imprisonment  except  for  wilful  default. 

In  JackiOH  V,  Mawhy  a  dofomlant  was  committed 
for  contempt  of  r  mv\  in  n  it  tiling  an  answer.  After 
his  committal  he  liled  his  answer,  but  did  not  pay  the 
costs  incidont  to  the  oontempt.  and  Hall.  V.C.,  held 
that  the  court  had  no  jpower  under  the  Debton  Aoti 
to  keep  him  in  prison  for  non-pavment  of  fhe  eoeta. 

Again,  in  Mnrrh  v.  Tu'jrain,  -js  \V.  R.  1:54,  13  Ch. 
D.  33R,  Jessel,  M.K.,  in  tlie  course  of  au  elaborate 
di5cu;<sion  of  the  meaning  and  effect  of  the  Act,  ex- 
pressed his  opinion  that  the  power  of  imprisonment 
Ul  the  excepted  cases  reserved  by  the  Act  was  pani* 
tlTB,  and  ooold  only  he  ezecdaed  for  the  puntsluiMiit 
of  a  dishoDMt  debtor. 

In  the  present  ove  it  is  not  ^hnwn  that  tho  >l>'l>for 
wae  dishonest,  and  in  my  opinion,  therefore,  the  case 
falls  within  the  words  and  the  policy  of  the  Act, 
which  was  passed  for  the  express  purpose  of  getting 
lid  of  the  indefinite,  and  often  lifelong,  imprison - 
amtto  which  debtors  were  liable  \inder  the  old  law. 
A  OMO  was  cited  to  the  leameil  judge  at  chambers  in 
^ibh  Charles,  J.,  had  mado  ;in  onler  for  committal 
against  a  man  named  Hai-vey.  But  my  brother 
Charles  informs  me  that  in  that  case  he  was  satisfied 
that  Hanrey  had  the  money,  and  he  therefore  treated 
the  oaae  at  one  of  dtdioneaty  and  of  wflftti  default. 

For  the  reasons  T  have  given  I  am  of  opinion  that 
there  wa8  no  jurisdiction  to  make  this  order  for  attach- 
ment, and  that  it  mutt  be  tet  atidek 

Solicitors  tor  the  appellant,  Uurgoyne,  U'alU,  cfc  Co. 
Sdioitor  for  the  respondent,  Arthur  Harris. 


(Mkthew«ndBruoe,JJ.);  Oct  81. 

FOSTKB  V.  Owzs.  (a.) 

MKm  —  Worh'nff  ditcmitinued  —  Mine  abandonfd  — 
Securrlii  ffuciwj  tide  entrant  > — .]fet(tlliferou8  Mines 
Begul(Uion  Act,  1872  (3d  <&  36  Kid.  c.  77),  «.  13. 

^  Jfkr  the  jnuing  of  thv  MHaJtffermu  Mimt  Mfffubi' 

Utn  Act,  1872,  a  copper  mine  ifn  nfxtn'lonr<l  ami  fhe 
vmrkiwj  thereof  (lisrotifinneil.  There  ictix  a  si'lr  entrance 
into  the  lilt  vhich  ir:i^,  fur  the  puriHtseA  of  tlie  tiript- 
ments  awl  judgment,  aaaunted  not  to  be  dangerous.  The 
only/t  ure  round  or  oAotrf  Me  side  entrance  ims  a  stone 
wall  erected  HMuqf  jfean  previoiuljf  to  tlte  mine  being 
aiandoned.  The  waU  endoied  a*  mna  of  about  ten 
ucref,  and  irithinthit  am  tht  dUm  and  tjcis  etKlnmce 

toerr  nitinifrd. 

Hfid,  tlud  die  side  fiifnuicfi  nyts  tint  frairely  fenced 

within  the  muttilnii  i>f  :'.■<■(('.. ji  13  <,/  tin-  .Irf. 

This  was  a  ciise  stated  by  jiistici^s  of  the  county  of 

(a.)  lieported  by  J.  E.  Aldol  s,  Esq.,  Barrister-at- 

Law. 


Merioneth  at  the  request  of  the  Attoraey-Oenersl 
and  the  appeUant  Foster,  «"n^t^  of  metiUiinoM 
ndBet. 

The  question  was  whether  a  side  entrance  tO  B 
abandoned  copper  mine,  of  which  the  respondant 
Owen  wiis  owner,  was  securely  fenced  within  the 
meaning  of  section  13  of  the  Metalliferous  Mines 
BegolBtaon  Act,  1872.  It  was  assumed  for  the 
pmpotet  of  the  argamentt  and  judgnrnt  that  tbs 
side  entnmce  wm  not  dangerona.  The  mine  had  hem 
abandoned  and  the  working  discontinued  sir.co  the 
passing  of  the  Act.  The  side  entrance  int<i  the  luino 
was  driven  from  the  surface  into  the  side  of  a  hilL 
The  only  fence  wai  a  atone  wall  erected  many  y aan 
previously  to  tiie  mine  being  abandontd.  The  atooe 
wall  enclosed  an  area  of  about  ten  acret,  and  withia 
this  area  the  mine  and  side  entrance  were  ntoated. 
With  the  exception  of  this  whII  no  fence  of  any 
description  existed  around  or  about  the  side  entrance. 
There  was  nothomaghfarc  through  the  enclosed  area, 
and  the  oolj  wnont  entitled  to  aooeu  to  thtvuloMd 
ana  were  xm  reipondent  and  hit  tananta  Ad 
information  had  been  preferred  by  the  appellant 
against  the  respondent  under  section  13  of  the  Act 

for  fLiiling  to  cause  tlio  aidt  tntMUioa  to  thtidotte 
be  kept  securely  fenced. 

The  justices  diamiaeed  Hm  information,  being  of 
opinion  that  the  tide  entraaoa  wat  teoorely  f saced  bj 
the  wall  above  detoribed. 

By  section  1.3  of  the  Act  it  is  enacted  that  "  where 
any  mine  to  which  this  Act  applies  is  abandoned  or 
the  working  thereof  discontinu<>d,  at  whatever  time 
such  abandonment  or  discontinuance  oociured,  thfr 
owner  thereof,  and  every  other  person  interested  ia 
the  minerals  of  the  mine,  shall  cause  the  top  of  the 
shaft  and  any  side  entrance  from  the  aoibot^tobt 
nv.d  to  be  ttonielj  fenotd  for  tha  jawwHni 
accidents." 

Stdton,  for  the  appellant. — I  assume  that  the  side 
entrance  is  not  dangerous,  still  there  must  bo  fencing 
round  the  side  entrance  itself.  The  wall  it  not 
sufficient.  Proviso  (2)  of  section  13  of  the  Act  sbovt 
that  it  is  not  tu£Boi«it  that  mines  sbandflotd  titot 
187S  should  be  enclosed  in  this  way.  Thainqptotoct 
would  have  to  walk  all  muid  the  waU  ta  itt  it  it 
were  properly  kept. 

Griffith  Jones,  for  the  respondent. — The  tSfllin 
says  iiothiii<^  about  the  mouth  of  the  side  entranotb 
Under  section  47  of  the  Coal  Mines  Regtilation  Act, 
1872  (35  &  36  Vict.  c.  76),  now  repealed  (see  Coal 
Minea  Regnlatioo  Act.  1887.  50*  Al  Yiot.  0.  M),  a 
general  xwe  at  to  fencing  wat  made.  Ko  tnoh  role 
has  been  made  under  section  37  of  the  Coal  Mines 
Regulation  Act,  18S7,  which  is  similar  to  section  47 
of  the  CJoal  Mines  Reg'Uation  Act,  1872.  It  is  a 
qotttion  of  fact,  and  the  masittratet  have  foond  that 
tba  rida  antraiiot  it  ttaoNly  nnoed. 

Hatbew,  J.  —  I  think  the  magiatratea  ought 
to  have  convicted.  The  question  is  whether  tilt  nda 
entrance  is  protected  as  required  by  'Ao  &  36  Ykt.  fc 
77,8.  13.  [The  Imnied  judge  ri'iiil  the  ywtion.]  The 
Bectiou  directs  that  at  the  time  of  abandonment  tha 
owner  shall  cause  the  top  and  the  dde  entrance  to  b« 
seoortly  fenced.  In  thia  oaae  the  mine  wat  abandnped 
smoe  1872,  therefore  the  Act  applies  to  tUt  tttat. 
The  side  cntmnco  is  within  an  enclosure  of  ninaotlat 
acres  surrournied  by  a  fence.  It  is  not  suggested 
that  that  fi  nco  is  for  any  such  purpose  as  is  contem- 
plated by  the  statute.  The  magistrates  held  that  the 
fiict  that  this  wall  is  around  the  apace  of  nine  or  ten 
acres  is  sufficient  to  show  that  the  tide  antiWDaa  n 
securely  fenced  within  the  section.  Oattle  adg^t  iod 
their  w*j  into  thit  tpaot.  Tha  ttatata  haa  not  bett 
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COCBT  OF  Ari'EAl- 


Ari'OltNKV-tiKNEKAL  <■.  liOBKKTSON. 


Court  of  Appeal. 


maliad  with.  It  is  not  euflciBBtthai  ihen  is  a  wall 
^Awill prercBt mBdSmU.  Uta e»n  must  so liaok 

to  the  nia^stratos  \\Hh  an  intimation  that  tnf  sido 
ffitnuce  u  not  aecuruly  fenced  witiiin  the  meauin^  of 

Bevce,  J.— T  am  of.tho  Htimo  opinion.  The  atatute 
applies  to  all  circuuiHt^mct^H,  whether  the  mines  are  on 
level  ^und  or  not.  Wi-  aie  not  oondnded  by  the 
fiitiliog  of  the  iimgiBtratea. 

Cate  rtmitUd  to  the  magMratet. 

BoBeikK  for  Uie  ^^[lellaiit,  Boliciior  to  the  Treatwy. 

Bolieitor  lor  Am  re^ondant^  J.  C,  Hughtt,  DolgcHy. 


Jan.  24. 


Prom  Q.  n.  Div. 
(Lord  Eaher.  M.K..  and 
Jiodlej  aod  Lopes,  LJfJ.) 

AnoRirsT-ChDnRAi.  v.  BoBnTwir.  (a.) 

Inhad  revenue — Succession  duty — Succesaion  Duty  Act, 
1833  (H;  .1-  17  t  iVf.  f.  51),  M.  2,  1j,  20,  3S. 

JEtjr  a  murriaye  Httleinent  a  turn  of  mwiey  was  aetiiai 
upon  trustees  upon  trust  to  pay  the  income  to  the  vaift 
imig  htr  li/e,  md  qfller  har  death  topojf  the  income  to 
tit  iliMftami,  if  he  thouJd  mrvmr  A«r,  during  his  life, 

•  I'i  rttnainJtr,  in  ilrfnitlt  if  issitr,  in  the  n'ife  (th.^olutelj/. 
Jilt  hmbdiid  died  Iruviuy  the  wife  iurvioiu;/ him,  and 
tkert  uiM  no  issue. 

Jleid,  that,  on  the  death  of  the  hutbiuid,  the  widow 
hoMM  enaUtd  im  pouetsion  to  a  sueeeuion,  and  thcU 
Mucewton  duty  wu  payable  on  the  amount  ^  lAe  fwnd% 
la*  the  value  of  her  life  interest  therein. 

Aroeal  from  the  judgment  of  a  divisional  court  on 
tfae  fieazini^  of  an  i^ormation  by  tbe  AttOCIMy- 
Oeoeral  claiming  succoesion  duty. 

The  inforniaticin  stated  that  by  an  indenture  of 
the  ;50th  of  November,  1872,  mode  in  contemplation 
f  u  marriage  Ijetween  Alexander  T.  A.  Shemff  and 
AaoM  Bobertaon,  Henxy  Bobertaom,  tbe  &ther  of  the 
tBtaoded  wife,  nnled  •  capital  Hom  of  £10.000  upon 
trust  to  pay  the  income  thereof  to  the  wife  during  her 
life,  and  after  her  death  to  pay  the  income  to  the 
LiL>band,  if  he  should  survive  her,  during  his  life, 
and  after  the  death  of  the  rarvivor  uoon  trust  for  the 
ine  of  the  nuuxiage,  and  in  definut  of  issue  upon 
trust  for  the  said  wife,  her  executors,  administrators, 
•nd  assigns.  The  marriage  was  duly  solemnized. 
Mr.  Sherritr  died  on  the  8th  of  Febrmuy,  1880, 
leaving  Mrs.  Shcrriff  sxirviving  him.  There  was  no 
issue  of  the  marriage.  Mis.  Sherriff  died  on  the  2  ith 
of  July,  188&»  bATing  by  bn  vill  i^poiuted  the 
drflBMdMit  and  aaotiher,  ber  ezecntori,  sad  tboy  duly 

Kved  the  will.  Tlie  other  executor  died  in  1N91. 
!  information  further  stated  that  Mrs.  Sherriff,  on 
the  death  of  her  husband,  became  absolutely  entitled 
to  tbe  aetUed  trust  funid,  and  it  waa  aooordiugly 
tiBuafcired  to  liar  by  fhe  inuteaa  of  fbe  settlement, 
wi  was  part  of  her  estate  at  her  death,  and  the 
■iefendant  administered  the  same  scconliuply. 

The  Attoniey-General  claimed  a  di-'cl;iration  that 
upon  the  death  of  Mr.  Sherriff  successiou  duty  became 
payable  on  the  capital  sum  of  £10,000,  less  the  value 
at  tbe  time  of  the  hiuband's  death  of  Mis,  Sherriff's 
life  interest  tmder  the  settlement,  and  that  tbe  defend- 
aijt,  aK  executor  of  Mrs.  Sherriff,  was 
aocoontable  to  her  Majesty  for  such  duty. 

(a.)  Baportad  by  F,  O.  Buckbb,  Esq.,  Barnster-at- 

Law. 


Probate  duty  at  3  per  cent,  and  legacy  duty  at  3 
per  cent,  had  been  paid  upon  fhe  aaoomit  ci  ihe 

fund. 

By  the  Succession  Duty  Act,  IHo'i,  s.  2:  "Every 
jm>t  r  future  disjiosition  of  projiorty  by  reason 
whereof  any  i^)er80U  has  or  shall  become  ItcneficiaUy 
entitliHl  to  any  pnufarly  Or  the  inconin  thereof  upon 
the  death  of  any  penon  dying  after  tba  tuna 
appointed  for  the  oommHWWBwnt  of  flus  Act,  either 
immetliutely  or  after  any  interval,  either  certainly  or 
contingently,  and  either  originally  or  by  way  of  sub- 
stitutive limitation,  and  every  devolution  by  law  of 
any  beneflotal  interaet  in  property,  or  the  inoona 
thereof,  upon  flia  death  of  any  penon  dying  after  file 
time  appointwl  for  the  commencement  of  thin  Act,  to 
iiny  other  person  in  ]Hi.s8e8sion  or  exjiectancy,  shall  Ixj 
deemed  to  have  confrrred  on  or  to  confer  on  the 
person  entitled  by  reason  of  such  disposition  or  devo- 
lution a  '  Buooesaion,*  and  tb,o  tenn  *sueoesior*  diaU 
denote  the  person  so  entitled." 

By  section  15  :  "  Where  the  title  to  any  succession 
shall  be  acceleruti  il  by  the  surrender  or  extinction  of 
any  prior  interests,  then  the  duty  thereon  shall  be 
I>ayable  at  the  same  time  and  in  the  same  mainu  r  aa 
suoh  duty  would  have  bam  p^aUa  if  no  anoh  aooele- 
ration  bad  tdcen  plaoe." 

By  s(>ction  20:  "The  duty  imposer!  by  this  Act 
shall  be  paid  at  the  time  when  the  successor,  or  any 
person  in  his  right  or  on  his  behalf,  shall  become 
entitled  in  possession  to  bis  succession,  or  to  the 
receipt  of  the  inoome  and  proAta  fhflfeaof ;  exoept  ttaft 
if  there  be  any  prior  charge,  estate,  or  interest  not 
created  by  the  successor  himself  upon  or  in  the  suc- 
cession, V)y  roa.son  w^horent"  tin-  successor  shall  lujt  bo 
presently  entitled  to  the  full  onjoyrocnt  nri<\  value 
thereof,  fha  duty  in  respect  of  uic  ini  i  l  isi  !  value 
ftWWMwg  upon  tne  determination  of  such  charge^ 
estate,  or  mterest  shall,  if  not  previously  paid,  com- 
pounded for,  or  commotad,  be  paid  at  the  time  of 
suoh  determination." 

^y  section  38  :  "  ^Vllere  any  successor  upon  taking 
a  niiooosfiion  shall  be  bound  to  relinquish  or  be 
deprived  of  any  other  property,  the  oommisaioners 

shall,  upon  the  computation  of  the  asRessabh-  value 
of  his  succession,  make  such  allowance  tu  him  as 
may  bo  jost  in  rsspeet  of  tike  valne  of  aooh  pro- 
perty." 

The  Divisional  Court  (Wiig^t  and  GdlUiM,  IJ.) 

gave  judgment  for  the  Crown. 

The  defendant  appealed. 

Vrn'kitntltorjX',  QJ'.,  and  I  wile  Joyce,  for  tlie  appel- 
lant.— No  succession  at  all  took  place  on  the  death  of 
tibe  husband.  During  his  life  Jin.  filierriff  nad  n 
life  interest  in  fhe  fund,  and  aSso  I3ie  ultimate 
remainder.  After  his  death  she  still  had  her  life 
interest  and  the  ultimate  remainder  ;  for,  both  estates 
being  equitable,  there  was  no  nier<;er.  The  only 
thing  that  happened  on  bis  death  was.  that  thereby, 
the  possibility  of  his  WMning  into  possession  after 
her  death  ceased.  He  never  enjoyed  any  interest  in 
the  jiroperty;  and  therefore  it  is  clear  that  in  fact 
there  was  uo  succes.'iiou.  If  property  is  settled  on 
A.  for  life,  with  remainder  to  B.  for  life,  with 
ultimate  remainder  to  C,  and  B.  dies  first,  there  is  no 
succession  to  C.  on  B.'s  death ;  for  A.'b  life  estate 
stall  stands  between  0.  and  the  property.  There  oan 
bo  no  succession  so  long  as  an  intervening  life  estate 
exists ;  for  the  word  "  interval "  in  stsction  2  cannot 
be  held  to  cover  an  intervening  life  estate.  Here  the 
widow's  own  life  estate  intervened  between  herself 
and  the  property.  Therefore,  there  could  be  no 
succession  during  her  life.  If  Mrs.  Sherriff  can  be 
said  to  have  succeeded  to  anything  on  the  death  of 
her  husband,  what  die  soooeeded  to  was  a  reversion. 
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But  section  20  says  that  the  duty  imposed  by  the  Act 
■IwU  become  payable  when  the  successur  booomea 
"  flotiUed  ia  wMMMkm  to  his  OToewwion,"  Here  the 
Tsmoion  did  not  ooms  into  poMCMfan  daring  Mrs. 
Shorriff's  life,  ntul  tlicrcfoiv,  according  to  stetiun  UO, 
duty  did  not  bt'cume  payable  till  after  Lit  death. 
And  probate  duty  and  legacy  duty  having  lxH<n  paid 
on  tliis  fund,  it  is  exempt  from  suoceosiou  duty. 
Iforeover,  it  is  oibvicNU  that  the  trustees  of  the 
BctUement  were  not  necessarily  bound  to  pay  duty 
immediately  on  the  husband's  death.  Mrs.  Sherriff 
might  have  wished  to  leavt  tli'  fund  in  (boir  litiuds 
for  a  time.  And  the  true  view  set'uits  to  be  that  a 
successor  cannot  be  said  to  be  entitled  to  possession 
until  duty^  has  been  naid.  Again,  ^*^"'»**»"g  that 
Mn*  SheniflP  BaooeedM  to  the  ravenion  in  her  lif e- 
tiino.  the  l.Lsf  pnrt  of  section  1  o  is  applicable.  Her 
succession  to  the  reversion  was  jwjcelerateil  by  the 
extinction  of  n  piiar  interest — viz.,  hrr  luiHband's 
life  estate.  Therefore,  according  to  that  section  the 
daty  beoame  payable  at  the  time  when  it  would  have 
become  payable  if  no  such  aooderation  bad  taken 
place — that  is  to  say,  not  till  after  the  death  of  both 
of  them. 

Tliey  cited  the  following  cjises: — AW>rmy-Uemral 
V.  Nn',i,»,  30  W.  R.  4:M,  8  Q.  R.  D.  Vlb;  Ex  parU 
SiiweU,  37  W.  &.  236,  21  Q.  fi.  D.  466;  Lord  Brt^' 
bnokt  T.  AUonuy-Omtral,  9  W.  B.  001,  9  H.  L.  Ou. 
150. 

Sir  John  Ihylii/,  S.(/.  { I'aughan  IJawkinM  with  him), 
lor  tbe  Crown.— This  statute  OOg^t  to  be  ooustriK'd 
aoomdiiig  to  the  ordinaiy  use  of  tanns.  and  not 
Bonordinr  to  the  itriot  ooostmetioa  of  language 

adopted  oy  conveyancers:  sec  l-ird  Brat/hnxtke  v. 
Attorneif-Oeneral,  ]>er  Lord  Caniiiltell.  C.  The  tech- 
nical rules  of  equity  as  to  merger  and  reversion  must 
be  disregarded,  and  the  substance  of  the  matter  must 
be  looked  at.  The  real  substiincc  of  this  disposition 
WM  that,  if  the  wife  survived  hor  husbaad*  and  there 
were  no  children,  all  the  property  was  to  be  here  at 
his  death,  and  thiit  in  the  mo^mtimo  .she  was  to  have 
the  inoomu.  The  fact  that  the  hu.shand  was  to  have 
a  life  estate,  if  he  snrvived  her,  d  •  s  m,t  affect  the 
matter  for  the  pvessnt  pupooo;  for  that  event  did 
not  happen.  And  the  not  that  the  hnshaad  never 
enjoyed  any  interest  in  the  property  is  immaterial. 
It  is  not  neces-sary,  in  order  to  constitute  a  succession 
to  the  wife,  that  she  should  take  from  him  ;  it  is  only 
necessary  that  she  should  take  by  occasion  of  his 
death.  Did  she  take  anything  in  possession  on  the 
death  of  her  husband     She  then  and  there 

absolntely  entitled  inpossesliontollieiibole  property. 
Before  his  death  she  was  only  entitled  to  the  income, 
she  could  not  deal  with  a  ptainy  of  the  capital ;  after 
his  death  she  was  absolutely  entitUxl  to  the  capital  to 
do  whatever  she  likod  with  it.  This  was  clearly  a 
ease  of  suooesaion,  and  suooeasion  dn^  was  payiude 
on  the  husband's  death  subject  to  an  allowance  under 
section  38  in  respect  of  the  wife's  life  interest.  The 
fact  that  she  had  the  reversion  already  must  be  ig- 
nored. U  ilcux  v.  iimith,  6  W.  R.  667,  4  Drew.  40, 
and  numerous  other  autiioritaes,  show  timt  in  cases 
snoh  as  this  the  ravsniim  alwajs  Is  ignored.  Seotioa 
15  dose  not  apply  to  this  esse.  There  was  here  no 
ftccf'lenition  within  the  meaning  of  that  swtion. 
which  deals  with  the  case  where  "the  title  to  any 
succession  shall  be  accelerated  by  the  surrender  or 
extinction  of  any  prior  interests."  This  must  be 
oonstroed  to  mean  an  acceleration  hj  something  oat- 
side  ^e  intSiUaon  of  the  settlement, a  voluntary 
surrender  or  disclaimer.  Here  notmng  hat>pened 
except  what  was  contemplated  by  the  settlement. 
The  wife  took  her  succession  at  the  time  when,  and  in 
the  manner  in  which,  the  settlement  contemplated  that 
she  should  take  it  in  the  events  whioh  happened* 


('rackanthiirj)f,  Q.C.,  in  reply.  —  It  is  a  mistake  in 
substance  to  ignore  the  fsct  that  she  lut^l  tiK>  rever» 
sion  alrsadj.  The  ease  be  tested  thus If  she 
had  sold  her  Hf^  interest  diarin^  her  huibaod's  lif«, 
the  ])urchiksi  r  would  have  been  in  pomossion  for  ths 
term  of  her  life,  and  if  then  her  husband  had  died, 
she  would  in  that  oaso  oertiinljr  have  saoMedsd  ts 
the  remainder  only. 

Lord  EsHEB,  M.R. — Notwithstanding  the  ingeniooi 
armament  on  the  ])iirf  of  the  appellant,  I  am  of 
opmion  that  this  :ipp("il  should  be  dismissed.  We 
are  cjilli'd  upon  to  iuterpn  t  imd  apply  the  SuooessioB 

Duty  Act  The  first  point  to  detetinine  is  when  the 
Act  applies,  and  to  what.   It  does  not  apply  to  any> 

thing  wliicli  happens  until  a  suooession  fills.  And  it 
has  been  iJrcady  determinetl  that  it  ought  to  be 
applied  to  the  real  facts  of  ;i  case,  and  not  acoi  irdiug 
to  the  description  of  facts  given  by  conveyancers. 
We  must,  therefore,  in  this  case  look  to  the  moment 
of  the  death  of  the  husband,  and  see  what  effaot  the 
dca^  had  with  regard  to  the  wifb,  what  the  law  si 
that  moment  gave  hor  in  consiequence  thereof.  What 
the  law  gave  her  in  cou.se<£uence  of  her  husband's 
death  was  the  difTorence  between  what  the  law  gave 
her  just  before  his  death  and  what  the  law  gave  her 
just  after  his  death.  By  what  the  law  gave  her,  I 
mean  what  the  settlement  gave  her  aocorduig  to  law. 
Now  what  had  she  by  the  settlement  the  moment 
Ix'foro  her  husband's  death  r  Slio  had  a  lift-  intcn-st 
in  the  £10,000,  that  is  to  say,  she  was  entitled  to  the 
income  of  the  £10,000  doling  her  life,  but  she  had  no 
TMwer  to  dealinanjrwajwith  theoapital  somttMli 
What  had  die  by  the  settlement  the  moment  aftsrlur 
husband's  death  ?  The  ri^'ht  to  the  enjomMtrt  of  fltt 
£10,000  to  do  what  she  lik^d  with  it.  What  she  ac- 
quired, then,  by  her  huslMind's  death  was  the  differ- 
ence between  the  value  of  her  life  interest  withoat  any 
power  of  dealing  with  the  capital  sum  and  the  vslas 
of  having  the  CH»ital  sum  absolutely  as  lur  cm. 
That  difference  was  the  thing  to  which  she  succeeded. 
Was  that  thing  interest  in  rtnmin  Icr  !'  An  int^  r- 
est  in  remainder  means  an  interest  iu  property  the 
enjoyment  of  which  is  in  somebody  else  for  a  tiSM^ 
but  will  afterwards  oome  to  the  mikb  in  ossifinii 
But  no  one  dse  bad  tbe  enjoymsnt  of  this  diihwaas 
in  value  before  the  hiLsband's  death.  This  wsw  not 
the  case  of  a  jMJstponed  enjoyment,  it  was  a  ri^fht  to 
immediate  jiosscssion.  Tiie  wife  was  the  only  person 
who  ever  acquired  this  interest,  and  she  act^uired  it 
by  virtue  of  the  settlement  in  inunediato  posSMilMl 
ou  the  death  of  her  husband. 

Then  diere  fa  another  nde  wUeh  we  must  apply  in 
the  interpretation  of  this  Act.  In  looking  to  see 
what  the  law  gives  to  a  person  who  is  a  successor 
under  the  Act,  we  must  treat  the  question  as  if 
nothing  had  been  done  by  that  person  in  tbe  way  of 
dealing  with  the  property.  We  must  strike  out  of 
consideration  all  such  acts  done  by  him.  If  this  lady 
hiu\  sold  her  interest  under  the  settlement  during:  her 
huslmnd's  lifetimo,  that  would  have  ha<l  n  i  etTt^ct  on 
the  rights  of  the  Crown.  Those  rights  are  to  bf  con- 
sidered as  if  she  had  done  nothing ;  and  if  she  did 
nothing  she  would  be  entitled  on  tito  death  of  ber 
husband  to  the  immediate  possession  of  the  whew 

jiroperty.  Now  the  difference  in  value  between  what 
she  then  hcnaime  entitled  to  and  the  life  interest  which 
she  had  licfore,  was  a  substantial  benefit,  a  tangible 
advantage ;  and  she  acquired  it  l^  reason  of  her  lius- 
bsad's  death  and  the  application  of  the  settlement  to 
that  death.  I  am  of  opmion  that  that  is  a  snooSM^ 
^•ithin  section  2  of  the  Succession  Duty  Act  on  vdSM 
succession  duty  is  payable. 

If  that  is  so,  was  not  the  duty,  by  virtue  of 
section  20,  immediately  payable?  The  exception 
in  that  seotioo  does  not  apply;  for  thsfe  was  no 
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jeat  interest  in  this  raocenion :  she  was  the  only 
pmon  who  had   any  interest  in  that.     The  nec- 
tioi  rnn  that  the  duty  ahall  be  paid  at  the  time 
ffba  ue  ■noMwor  dull  beoomo  entttUd  in  po6- 
•HBco  to  Ug  woeeMion.    I  oaimoft  MMOt  to  the 
prcfiodtion  tbftt  she  does  not  become  entKled  in  pos- 
Msian  nntil  the  duty  is  ]iai<].    The  duty  is  not  duo 
before  she  get  s  into  ]>os.sesMun.    The  muauing  ia  that 
tbtvo  thmg<j  hap]>en  together :  nhc  becomes  entitled 
in  poMssion  and  the  duty  beoomes  payaUe  at  the 
OMtime.  The  fact  that  uie  tnuteea  irere  bound  to 
pHflrethe  duty  payable  to  the  rtown  does  not  affect 
tif  fiict  thjit  on  the  deatli  of  tlif  husband  she  became 
•r.titlpd  to  immediate  in  isst  s^ion.     Under  section  2 
she  btxame  entitled  to  the  succession,  and  by  section 
the  Crown  became  entitled  to  duty  at  that  time. 
ItoMff  other  ieelion»  of  the  Act  apply  P  Ithinkthat 
Mdkm  3A  appBea  in  tenns.   Duty  mnet  be  paid  on 
what  she  sutceodcd  to  subject  to  tlie  mode  of  valua- 
tion pointed  out  by  that  st^ction.    As  to  section  15,  I 
im  unable  to  see  that  there  was  any  acceleration  in 
this  case.  What  the  vife  got  she  ^t  by  the  aettle- 
mmt,  and  the  tine  of  her  getting  it  wae  determined 
'  y  the  set tlt  mont,  and      it  alone.    Neither  was  there 
i'ly  surrender  or  extinction  of  any  prior  interest.  No 
n^ht  nt  all  existt'd  to  thiH  difference  in  value,  to  which 
the  wife  suooetMlod,  until  tbi-  moment  of  the  huaband'a 
death.  I  am  of  opinion  that  nothing  was  aooelsrated 
ad  nothing  eattingnished.  The  jndgmient  moat  be 
■finned. 

Ldtdlby,  L.J.  —The  Solicitor-General  has  converteKl 
me,  though  at  first  I  did  not  think  he  wan  right. 
"Oun  seems  to  me  to  be  some  mkigaitj  about  the 
awofflie  word  "8neoe8sion**intbis  Aot.    It  is  not 

■i  rfrpmon,  that  is  to  say,  an  interest  in  property,  the 
T.j  -yment  of  which  is  j'Ostponed.    It  is  di'tined  in 
tion  1  tts  being  jn-ojierty  itself,  it  deuot«'S  "  any 
property  chargeable  with   duty  imder  this  Act. 
Nction  2  speaks  of  a  succession  being  eonfemd  by 
(Attain  dispositions  or  devolutions  of  property.  And 
by  sections  5  and  7  the  wonl  includes  an  increase  of 
l«n>''fit  or  of  h»en('fi(  ial  interest  accruing  on  the  death 
"f  any  person.     W'c  must  look  at  the  factw  to  which 
th«  itatute  has  to  be  applied.    [His  lordship  stated 
the  CmIs.]  Wbttt  had  tlus  ladjr  got  betoro  her  hus- 
iMad's  deatii  f  Her  Hfe  interest  and  her  reversionary 
interest  subject  to  her  hnslxind's  life  estate.  What 
she  liad  not  got  was  the  j>ower  to  dispose  of  the  sum 
if  £l(t.(>00  ns  a  sum  in  possession.    By  the  death  of 
her  husband  she  lost  her  life  interest  and  her  rever- 
■ooaiy  interest,  and  she  got  the  power  to  dispose  of 
the  capital  sum  absolutely  as  she  wished.    That  is  a 
necpssion  within  the  Act.    I  think  that  the  difficulty 
■  to  section  1  ">  bus  been  got  rid  of  by  tlu'  Solicitor- 
(ioiaaL   That  section  applies  where  the  title  to  any 
MSessriOQ  hM  been  accelerated.    Here  the  title  to 
■esasrim  WMnotaocelented;  it  was  the  poesewion 
lAiA  was  acoeleTated. 

Lopes,  L.  J. — The  critical  time  was  the  moment  of 
!he  death  of  the  husband.  If  the  wife  survived  her 
Ikuband  she  was  to  have  the_  P'ops'^  abeolutely. 
Before  bis  death  she  bad  fhe  inooms,  mit  die  oonld 

"  t  deal  with  the  capital.  After  his  death  she  had  a 
•T.'-ficial  int*?re»t  in  the  ca])ital.  Therefore  ujwn  his 
itath  she  becjimc  entitled,  acconlui^  to  the  settle- 
sent,  to  something  to  which  she  was  not  entitled 
Miare.  I  think  this  case  comes  within  section  2  of 
hn  Sncoession  Duty  Act.  At  first  I  thoncht  that 
hff  conclnding  part  of  section  15  presented  a  diffi- 
^i-Hy,  but  the  Solicitor- (Jem  nil  bus  changed  my 
(lUiioD.  I  think  there  is  no  acceleration  within  that 
fction  when  the  succession  comes  at  the  moment 
rhsn  it  was  intended  to  oome  by  the  settlement. 


OOVBT  OF  APVBAL. 


The  section  seoms  to  refer  to  the  case  wh^  sooskr*- 
tion  is  caused  by  sometfatog  outside  the  eetilMMnt. 

Solicitors  for  the  appellant,  Meredith^  Jtobertt,  A 
Min$,  for  JMreft,  CHOimartt  dl  Douj^  Chester. 

Solidtor  for  die  Grown,  Mkitet  ^Inland  Ba/mm, 


From  Q.  B.  Dir.  ) 
(Lord  Bdm.  ILB.  and  Undh  y  Aa.  20k 

«ad  A.  L.  Smith,  L.JJ.)  ) 

In  re  MxLim, 
Ejs  parU  Omous.  BiOBiVBB.  (o.) 

Bankruj^n/  —  Prtfrrfi<tial  fxti/mrnt  —  Fritndlif  aorifty 
—Bankruptcy  of  offir^ — I)eht  due  to  Miciety — FritiuUy 
Soeittiu  Aet,  1875  (38  A  39  Vici.  c.  60),  ».  15,  tub' 
seefion  l—Baukruittcy  Ad,  1883  (46  «fc  47  Virt.  e. 
52),  s.  40 — Prf/ertntial  Payments  in  Bankruptcy  Ad, 
1888  (51  .t  52  Virt.  c.  62),  «.  2  (1). 

Ity  the  FrimuUjf  SocmMm  AiOtt  1875,  U  w  provided  that 
"  /lei/isterei  toeietie§  §hatl  t»  entiBed  to  the  folloifinij 

pririleyfH  "  :  S'rfian  15.  Ulih-Sfctiori  7:  "  C'jMfU  tlit  dmlli 
or  bankruptcy  ur  imolvency  of  any  oj/irer  of  a  society 
having  in  nit  poueuion,  by  virtue  iff  hi*  office,  any  money 
or  fFCfntjf  bmonginy  to  tJu  aodttif,  or  if  any  execution, 
aUaenmeni,  or  other  proceee  he  iettud  or  aaien  or  dSH- 
yeme  rai$ed  ayainst  sttrh  officer  or  agaimt  his  property, 
Am  Iteirt,  executors,  err  adininistrators,  or  trustee  in 
iKtukruptnj  or  inaolreurxj .  or  (hr  sJuriff  or  oilur  ]>*-riiun 
executing  uuch  proceet,  or  the  party  uaiuy  such  adiun  or 
diligence  re»pedivety,  ehatl,  upon  amand  in  wrtfytg  of 
the  trudeee  of  the  eociety,  or  any  two  of  them,  or  any 
person  authorized,  by  the  sodety  or  hy  the  eommittee  of 
ntanagement  o  f  (hr  ■lam'',  to  make  ^iich  demand,  jxty  such 
money  <tnd  ddivrr  over  such  property  to  the  trustee*  <^ 
the  society  in  jireftmtce  to  any  OmBT  dsMi  OP  cJklims 
againet  the  utate  of  such  officer." 

The  trmeurer  of  a  friendly  society,  who  oarried  on 
hui^iiiess  as  a  pnhlicoii,  1>ecamr  Ixnihriijit.  ffe  was  at  the 
time  indehttd  to  the  sorirti/  in  the  sum  of  £100  R).  ^d., 
which  he  had  rtreictd  hy  rirtur  uf  hia  i-jjh'r.  The  money 
did  not  exist  in  any  specific  or  traceuhle  form,  but  hie 
proi>erty  realized  in  (Ae  hankntpiey  some  £290.  Upon  a 
claivi  hy  the  trustees  of  the  friendly  toddjf  to  fts  paid  in 
preference  to  the  other  creditors. 

Held  {affirviiii'i  the  Divisional  Court),  that  it  ivas  not 
the  intention  of  the  above  tertion  of  the  Act  of  1876  to 
repeal  then  existing  privileges  of  friendly  ieeiiHe$i 
that  He  imflieation  «mw  tui  rtdrided  to  epecifie  moiiqis, 
or  to  eueh  at  amid  he  epeeificaUy  traced ;  that  the 

}Hui!:ri!j)t  h>iil  ill  hi.'  ji'->i(<<'  Mtiin,  h}/  rirfuf  if  his  office, 
£UH)  kis.  Id.  Itelouyiny  to  the  six:ifty  ;  ami  that  the 
trustees  of  the  eociety  were  entitled,  therefore,  to  he  paid 
that  svm  in  preference  to  any  other  claim  upan  the  bank- 
rt' j>^'«  eiMe, 

Ex  parte  Bdnonds,  la  n  AftUm,  90  IF.  A  4S2» 

approved. 

Appeal  from  ttw  Divisional  Court. 

The  bankrupt,  Miller,  who  also  carried  on  business 
as  a  publican,  was  treasurer  of  a  friendly  society. 
As  such  he  received  subscriptions  from  meuilK-rs  :uid 
payments  on  behalf  of  the  society.  At  the  time  of 
ms  bankmptoy  ba  was  indebted  to  the  society  in 
respect  of  moneys  so  received  to  the  extent  of 
£100  6s.  7d.,  which  he  ought  tobavepeid  over.  None 

of  this  money,  however,  could  bo  syiocifically  triiced  or 
earmarked,  and  the  total  amount  standing  to  his  credit 
afctiMbaak  wm£18.  Ibe  bankn^  ntMonded,  and 

(a.)  Beported  by  John  P.  MkuoB*  Bs^..  Bnniafter* 
»t-l«w. 
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hil  property  realised  in  the  hands  of  the  trustee  some 
£SNl.  Immediately  after  the  receiving  ordor  had 
TMm  made*  a  oUim  tmdar  the  Fheodly  Sooioties  Act, 
Itns,  was  made  fhe  tnutoei  of  tih«  tooiety  upon 
the  ofBoial  rooeiver.  The  official  rocoivor  applied  to  the 
court  for  directions,  and  the  county  court  judt»e  held, 
allowing  the  official  receiver's  objection  to  tht-  claim, 
tliat  thero  was  no  proof  tliat  the  bankrupt  hod  in  his 
ponearion  by  virtue  of  his  office  £100  68.  7cL,  the 
sum  claimed.  The  trustees  of  the  aociety  appealed, 
and  the  DiTisional  Court  (Vaughan  "Williams  and 
"NS'rif^ht,  JJ.)  reversi'd  the  d<'cisi()n  of  thv  county 
court  judge,  and  the  official  rocciver  now  appealed 
firomUMtdaddoiii. 

Sir  C.  fliissell,  A.G.,  and  Muir  Mackenzie,  fortiMa|>- 
mOait. — ^Ihe  lang^uago  of  n  ctinn  15,  sub-sectioa  7  is 
djUhvent  from  that  of  the  Act  uf  1  s '>o,  which  ptovides 
that  any  "  debt"  duo  from  the  officer  to  the  society 
■hall  be  preferential.  Under  the  present  Act  the  money 
or  property  is  only  to  bo  handed  over  in  jirefereuco  to 
the  claims  of  other  creditors  when  it  is  the  specific 
money  or  propwty  in  the  specific  possession  of  the 
banbupt  or  ia  traceable.  It  is  not  because  the  court 
might  think  ttiat  a  nditBhe  had  bean  made  hj  fhe 
Legislature  in  droppinj^  out  tlio  words  of  tlie  former 
statute  that  it  ought  to  bo  i)ropar©d  to  amplify  this 
utiIpns  it  will  clearly  bear  the  larger  c instruction. 
The  money  mu.st  bo  in  the  bankrupt's  posse.ssion  just 
as  the  property  uuist  be  "  in  his  poHuession."  The 
AAt  does  not  inohide  property  which  may  be  tamed 
into  money,  flhe  section  was  required  in  1875  to 
make  the  law  clear  as  to  money  and  ])ropt>rtv  which 
oould  be  followed :  In  r«  JItUktt,  28  W.  K.  TM,  lli 
Cfli.  D.  608. 

TIejl>ert  Reed,  Q.C.,  and  F.  Mellur,  for  the  restjond- 
ente,  cited  Ex  parte  Kdnvjuds,  In  re  Atkins,  30  W.  £. 
432,  and  Crowti,rr  v.  Klgood,  do  W.  B,  969,  M  Oh.  D., 
judgment  of  Cotton,  L.J.,  at  p.  095. 

Lord  BsoBR,  M.B.— In  thia  case  tho  treasurer 
of  a  friendly  society  has  been  made  a  twnkrupt,  and 

had,  at  tlie  time  of  his  bankruptcy,  smx-  ihoiu'v  iu 
bis  poss<«8ion.  There  were  also  book  debts  owing  to 
him,  and  other  property  which  would  produce  money 
in  flollw<*'m'i  and  all  of  which  in  the  hands  of  his 
traatee  wonld  be  diatribotable  among  tiie  creditors. 
Th[it  bcin^  the  state  of  things,  the  trustees  of  the 
benetit  society,  whose  tre»vsurc»r  ho  was,  and  iu  respect 
of  which  he  had  received  subscriptionH  whn  li  lie  had 
not  paid  over,  claimed  to  bo  entitled  to  sums  amount- 
to  i^OO  68.  7d.  to  be  paid  to  them  in  preferaioe  to 
the  other  crediton.  Now,  iHistber  thev  were  ao  <tt 
not  depends  upon  the  oous traction  of  snb-section  7  of 
section  15  of  the  Friendly  Societies  Act,  1875.  The 
trustees  of  the  society  say  that  gives  them  the  right 
to  bo  paid  in  preferense  out  of  any  money  of  the 
bankrupt's  in  the  bankrupt's  trustee's  hands ;  but  it 
was  aaid  against  tiiat,  on  the  other  side,  that  they 
have  no  such  privilege  under  the  section,  because  they 
cannot  say  that  the  bankrupt  officer  had  in  his  posses- 
sion money  of  the  society  at  the  time  of  the  bank- 
ruptcy according  to  the  true  interpretation  of  the 
section. 

The  Attoniev-Gaieral  "w^mit^  that  if  his  con* 
tention  was  right  fbe  whole  oonrae  of  legislation  was 

altered  in  IST.j  in  rcs]>©ct  of  those  privilog-es  after 
they  had  ixisted  by  legislation  sineo  ITS'.i.  The 
question,  therefore,  is,  Do  the  words  of  the  sub-section 
oblige  the  court  to  say  that  the  Lejgislaturo  had 
intended  to  make  this  startling  altaratuni?  If  they 
do  not  oblige  this  court  to  come  to  soch  a  oonclosion, 
then  the  proper  course  for  this  court  to  adopt  is  to 
construe  the  section  so  as  n<it  to  alter  the  luuf^  course 
of  legislation.  But  when  we  come  to  think 


seems  impossible  to  suppose  that  the  Legislature  did 
not  intend  to  continue  these  privileges,  unless,  indeed 
therhAve  not  done  80  by  inadvertence.  Theaefriendbr 
aooeliea  hare  the  money  of  poor  people,  often  tiiefr 

entire  savings,  and  if  their  money  is  to  be  treated  in 
the  hands  of  their  officer  aa  his  money  for  the  puriKM© 
of  giving  him  credit,  then  poor  i)eople  who  had 
no  control  over  it  might  be  ruined.  That  would  be 
a  startling  proposition  to  my  mind  at  the  pre 
moment,  when  niendly  aooMtiaa  asa  onahiog,  ia  i 
cases  through  the  miseondnefcof  some  of  thev  oifl 
I  believe,  however,  that  the  course  I  have  indicated 
is  the  right  judicial  course  to  take  with  regard  to 
every  Act  of  Parliament. 

Now  does  this  sub-section  clearly  take  away  the 
ntivileg^  which  the  friendly  aodeties  have  eojojed  ? 
There  are  otlier  considerations  which  make  the  matter 

Eretty  clear,  but  if  the  section  stood  alone,  and  had 
een  enacted  for  tlie  first  time,  I  should  Siiy  that  it 
did  not.  The  sub-section  speaks  of  any  monoy 
"  belonging  "  to  the  sodetv.  That  is  not  a  technical 
term,  it  ia  not "  which  is  thepropec^  of  the  aooiety,** 
but  ii  the  largest  term  wUoh  the  Legislatnre  oould 
use.  The  section  tjoes  on  to  deal  with  bankruj)tcy 
and  the  rights*  of  the  sheriff,  and  then  it  says  that, 
upon  demand  in  writing  of  the  trustees  of  the 
society,  the  trustees  in  bankruptcy  shall  "  pay  "  the 
money  and  *' deliver  over"  the  proper^  of  the 
society,  thus  clearly  distingiiishiug  the  two  thing*, 
and  showing,  to  my  mind,  that  property  does  not 
include  money. 

If  it  had  been  necessary  to  identify  the  actual 
money  or  property  deposited  I  cannot  tlmik  the  terms 
used  would  have  been  "  pay  such  moneiy  and  delivar 
OTer  such  property " :  they  ought  to  hat*  ban 
"  deliver  over  such  money  and  pmperty."  But  thaD, 
further,  you  como  to  this  :  the  section  says,  **  in  pre- 
ference to  any  other  ih-ht^."  Now  tiiat  is  an  English 
idiom,  and  the  word  "  other  "  couples  the  two  thinga 
together  and  alioira  that  the  payment  of  monegr  ia  of 
the  same  kind  aa  any  other  debt.  And  in  the  same 
way  the  property  is  to  be  delivered  over  in  preference 
to  any  other  claini ;  that  is,  something  in  actual 
existence,  it  must  bo  claimed  and  delivered  over  in 
preference  to  the  claim  of  delivery  of  some  other 
property.    Therefore  the  section  shows  that  in  given 


\fX  course 
of  this,  it  I 


treated  as  money  in  tiie  ordinary  i 

thiis,  if  the  bankrupt  had  money  at  the  time  of  his 
bankruptcy,  it  is  not  to  be  said  that  it  was  not 
the  very  same  which  he  receivisl,  and  when 
you  are  treating  of  a  bankrupt's  estate,  then  evenr« 
thing  he  has  which  will  be  money  iu  the  hands  of  tbm 
trustee  is  nonS|y.  There  is  tlus  fnrthsr  oonsidwa- 
tion :  fhe  object  of  section  16  is  expressed  to  be  to 
give  "  the  following  privileges";  it  follows,  there- 
foi-e,  that  sub-section  7  is  a  privilege.  If,  therefore, 
it  moans  that  the  bankrupt's  trustoe  is  to  band  over 
property  which,  without  the  section,  he  would  be 
obliged  to  handover  by  ordinary  law,  then  the  seetiosi 
would  give  no  privilege  at  all.  Therefore,  in  my 
opinion,  the  section  means  property  beyond  what  can 
be  affected  by  the  ordinarv-  law,  and  the  only  way 
in  which  this  construction  can  be  carried  out  is  to 
apply  it  to  money  which  is  not  s]iecifio  money ;  and  I 
thmk  it  is,  perhaps^  aa  dear  as  logishitiongeneially  it. 

This  larger  interpretation  was  given  to  flie  asenon 
by  Bacon,  V.C.,  in  1872,  and  in  Er  part''  Edmonds, 
In  re  Atkins,  and  since  that  decision  it  must  have 
been  act«d  ujwn  in  hundreds  of  ciises  and  never 
challenged.  If,  therefore,  it  is  reaaouahlT  capable  of 
the  larger  construction,  that  deoisioii  oognt  soft  to  ba 
upset.  Moreover,  since  that  decision  was  given,  two 
statiitcs  dealing  with  ])rioritie8 — the  Bankruptcy  Act, 
iss;!,  and  the  I'reirp  ntial  Payments  Act,  1888— have 
bci'ii  passed,  and  in  neither  cose  was  any  step  taken 
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kidiltnrb  it  That  ia  not  fatal  it  is  trae.  but  it  is  an 
elMrTBtion,  md.  I  feel  stron^y,  for  iny  own  part, 
tliit  the  dooLsion  wa.s  right.  Tot  ajjuiial  must  tave- 
iote  be  dismissed,  with  costs. 

LnnLiraiid  A*  L.  SiciiBi  ImTJ.!  ooomntd. 

S.ibdtor8  for  liM  ^pdlutk        BtUdter  to  (/« 

iK«rd  i>/  Trade, 

Solialarfcriliaiwpiadflnte,  A*  H*  AnmH, 


Ynm  Q.  B.  Div.  \ 
(liadley,  Bowen,  and  '         DeO.  12, 18;  Jan.  14. 
A.  L.  Smith,  L.JJ.}  ) 

kmmtf-QjDXVRXL  V.  SlOTH  AKU  CoOKS.  (a.) 

Mudfetenw — ProhaU  duty — Under-ettimate  of  •alite 
—dm  t/  admuUitration — SuAae^uenf  ditcovtiy  of 
im  mkti—**  Pemm  anting  in  ikt  adminutration  of 
aeeilate"—Citstom»  and  Inbmd  Awnuc  Ad,  1881 
(44  Kid  e.  12).  m.  32,  37. 

Upm  the  death  of  u  testator,  who  died  m  1883,  a 
tmution  f<ir  ■prohatf  purjfogfs  of  (in tor  alia)  rrrUiin 
fttiMingi,  fonniny  part  of  the  estate,  was  tiuuk  by  a 
ompdent  vcUurr,  atid  the  executors  delivered  an  affidavit 
of  (Ktmtril  stamped  on  the  ha$i»  of  tuck  vatwUiou,  and 
oUained  probate.  In  1886  the  aeeeuton  had  fully 
timimttered  and  distributed  the  testator^  rsUdr,  and  siru  p 
Oat  date  they  had  lud  any  jxtri  <f  tin  Vdutors  rotate  >n 
Oftr  haii'U  <,r  under  thrir  coiifri  l  <in  utcittfiTtt.  In  ISSS 
if  tcasfor  tiie  first  time  discovind  tluit  the paintinya  had 
^t*  tmiderably  undertHtlucd.  JVo  mum$Ucin  was, 
Amkkt,  made  </  any  mala  fides  «r  Myiifnwe  on  ihe 
fori  cf  either  Me  exeeuton  or  the  valuer.  Vjion  an 
information  rhtiminyto  rtrc  t  r  from  (hf  >.rf<-tifi>rs  fiirthi  r 
dutif  npijn  the  true  value  if  tJte  pictures,  under  section  32 
c/tkr  <  -vit,„ns  and  hdand  RevmmAd,  1881, 

JIM,  that  the  words  ''the  mmm  tuUiig  in  the  ad- 
mMMien  of  emeh  edale  amd  ejfeete"  in  eedion  32. 
ewuU  the  person  i^ho  is  actiiiy  in  (hi-  H'hni'ii.ifridioii  of 
Ht  estate  when  the  mistake  as  to  luiiltriHihi'  i.<  disairtrtd ; 
?W,  IM  the  present  case,  the  ejrriUors,  luiriny  fully 
odwUnidered  the  estate  at  the  time  wheti  the  mietake  as  to 
thttmdenxdue  tf  the  jxiintinge  teat  dieeovetedt  were  not 
fawM  acting  in  the  adminietratioii  of  (he  estate  withi/i 
the  meaning  of  section  32 ;  and,  accordingly,  that  the 
Oftnrn  had  no  rnnedij  ni/uinsf  t/um. 

Ikdsion  of  the  IhTisiooal  Court  (Hawkins  am^  Wills, 
ih)  (rmrtei  40  IT.  JL  871.  [IMS]  2  Q.  B.  S88) 

''firmed. 

Ap^je^  by  the  Crown  from  the  decision  of  the 
Dnrisional  Conit  (Hawkins  and  Wflk,  JJ.),  reported 
4ft  W.  R.  ♦571,  [18<»2]  2  Q.  B.  289. 

Thp  defMidaiita,  the  present  rfspondonts,  were  the 
«»ecut<irw  uiidf'r  the  wiu  of  a  t<'«fHl<jr  wlm  died  im  ihr 
3rd  of  JiiTut,  18H3,  The  testtttcr  iuMjueathed  to  the 
defendants,  hi«  executors,  six  piclures— four  of  whicli 
vefe  bgr  Oainaborouc^,  ona  mf  Sir  Joshua  BeynoldH, 
■ad  one  by  Hoora— as  hdrlooms,  to  go  with  the 
settled  estate.'.  In  the  valuation  for  prolnitf  iluty,  the 
jncture  by  Hoare  was  by  niisiaku  omittetl,  antl  the 
otht-r  j.icturos  were  valued  by  a  skilled  valuer  at 
£1,194  10s.  Before  {irobate  was  granted  the  Con- 
Mler  of  Pkobata  and  Legacy  Duties  sant  to  the 
«ecntoTS  these  questions: — "Is  the  value  put  u^kjh 
■Jie  furniture  such  as  would  be  a(cei)ted  ona  side  ^ 
And  are  any  piiiiitiii;:rs  or  articles  df  included  ? 

If  so,  please  give  particularH.    Hhould  a  sale  take 

(a.)  fiaiKictad  Iqr  M.  J.  Bl^,  Esq.,  Barrister-ai- 

£aw. 
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place  during  the  course  of  administration  and  a  Isnnr 
sum  bo  realized  additional  duty  will  bo  payable."  Tba 
following  answer  was  g-ivcn  : — "  The  paintings  and 
artioles  of  virtu  and  most  valuable  portions  of  the 
fnioitars  an  made  heirlooms,  and  will  ui  lbs  oidiMiy 
ooataanotbessleaUetiU  thasldsst  son,  now  finir  or 
Ats  7«sn  old,  attains  tw«nty-on«.  If  tibie  ezeeaton 
had  been  directed  to  sell  thorn,  they  would  have  sold 
them  on  the  value  put  upon  them  in  the  valuation  for 
probattf  if  moro  had  not  been  offered."  After  the 
receii>t  of  this  answer  the  ControUer  raised  no  further 
question ;  the  probate  duty  was  paid  on  the  basis  of 
that  valuation,  and  probate  was  granted  on  the  15th 
of  August,  1883.  Shortly  afterwards  the  executors 
HSHonted  to  the  bequest  of  thu  2)iuture8  as  heirluonis, 
and  deUverad  them  to  the  trustees,  by  whom  thOT 
were  baodad  ov«r  to  flw  tsnaafe  lor  nfs  of  fha  sstUed 
estate. 

The  testator's  estate  was  fully  administered  and 
wound  up,  and  the  adiuinistrution  wiui  iiIoschI  in 
March,  INNG.  Kince  then  the  defendants  had  not  as 
executors  had  any  part  of  the  estate  in  tliair  handn  or 
under  their  control,  nor  had  they  in  any  way  acted  as 
azflcntoiri.  In  1888  tears  was  granted  by  the  comt 
under  the  Settled  Land  Act,  1 SS2,  to  the  tenant  for 
life  to  Hell  certain  of  the  picturojj,  and  in  the  follow- 
ing September  and  January  the  six  pictures  were 
sold,  and  realizod  a  sum  of  £14,600,  of  which  XoUO 
was  for  the  omitted  pietare  by  Hoars. 

In  May,  1889,  an  account  was  delivered  to  the 
commissioners  (by  the  solicitor  to  the  tenant  for  life 
and  to  the  defendants)  of  the  income  arising  from 
this  sum,  and  duty  thereon  was  in  course  of  p«iyment 
by  instalments.  The  commi^ujioner8  thereupon 
farou|^  tha  disamsaoy  in  value  thns  dinoloswi  to 
tiie  notioe  of  the  defmdants,  and  required  them  to 
deiliver  a  further  affidavit,  8tam|HHl  to  cover  the  full 
value  of  the  pictures.  Tliis  tlie  defeudunts,  the 
( xccutdTH,  having  fully  wound  uj)  the  estate  and 
dosed  up  the  admiuistratiou,  declined  to  do. 

An  infonoation  was  aeoordingly  filed  l»y  the 

Af torncy-GcntTal  on  behalf  of  tln'  Crown,  for  the 
]»urjMjHe  of  « iiforcing  iiaynicnt  of  furtlior  duty  ujkju 
the  aihdavit  fur  2)ni1iatc,  uadsr  SSOtkm  88  <rf  tllO 
Inland  Hevenue  Act,  1^81. 

The  Divisionsl  Court  held  that  the  defeadsals,  tbe 
executors,  were  not,  at  the  time  of  the  discovery  of 
the  extra  value  of  the  pictures,  "  persons  acting  iu 
the  administration  of  the  t  state,"  and  that  the  Crown 
was  not  entitled  to  recover  further  duty  from  them : 
40  W.  E.  671,  riSf»2J  2  Q.  B.  289. 

Section  32  of  the  Customs  andlnlaod  fiavsnue  Aok, 
1881  r44  Viet.  c.  12).  provides  t3iat,  '*if  atany  tima 
it  shall  be  discoven  d  that  the  personal  estate  and 
eft'ects  of  the  d«x:i  im^tl  were,  at  the  time  of  the  grant 
of  probate  or  letters  of  administration,  of  greater 
value  than  the  value  mentioned  in  the  oertifioste  .  .  • 
the  person  actinv  in  the  admiuislnUon  of  sndht  ssteto 
and  effects  shall,  within  six  months  after  the  dis- 
covery, deliver  a  furlluT  alliilavit  with  an  account  to 
I  III- CunimissiouurH  of  liiLiuil  Ivi  vcuuf  <luly  stamped 
for  the  amount  which,  with  the  duty  (if  any) 
previously  ]Miid  on  an  uQidiivit  iu  respect  of  such 
estate  and  efi'ectH,  shall  be  sufiicient  to  cover  the  dnlgr 
chargeable  according  to  the  true  value  thereof." 

Tm  Gkowu  i^fiealad. 

.Sir  Charles  Ilussrll,  A.d'..  and  Voaghan  Hawkinet 
for  the  Crown.— The  words  "  the  Mtson  aottag  in  tha 
adrainistratioo  of  sueh  estate,**  Ac,  hi  ssetion  82  of 

the  Act  of  18S1  are  intended  to  cover  both  an  execu- 
tor and  an  administnitor,  and  they  are  equivalent  to 
"  legal  personal  representative."  They  would  there- 
fore inoiude  the  executor  of  the  executor  of  the  origi- 
ns! testater.  AnsonctttororadniiniBtnitorisaaswsr- 
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able  to  the  extent  of  tho  assets  for  any  unsntisfiwl 
liability.  The  word  "acting"  means  anyone  ■who  is 
bound  to  act. 

They  referred  to  sections  38,  40,  41,  43,  and  51  of 
66  Geo.  3,  c.  184  (the  former  Probate  Duty  Act),  and 
Motions  26,  30,  32.  36,  and  37  of  the  Act  of  1881,  and 
to  JervU  Wdfsntan,  L.  S.  18  £q.  18 ;  22  W.  R. 
Dig.  251. 

Vozent-Uardy,  Q.C.,  and  Dibdim,  for  the  tmond- 
ents. — Yudooi  ezprearioni  are  ued  in  the  Aot  of 

1881.  In  section  27  the  expn's-iion  is  "  (lie  person 
applying  for  tho  probate."  In  set.tions  ;iJ,  '.io,  mid 
37  the  expression  in  "  the  jMirson  acting  in  the  ad- 
miuistration  of  auoh  estate."  Section  42  uses  the 
words  "  person  acting  in  the  ezeoation  of  the  will." 
Section  31  rawgnixes  the  fact  fliat  there  is  a  period 
after  wliieh  the  administration  mnst  be  recognized  as 
closed ;  that  section  limits  th<>  j)rriod  allowed  for  :i 
return  of  overpaid  duty  in  respect  of  debts  to  three 
years  after  thf  grunt  of  x>rotMllak  but  there  is  nothing 
m  that  section  to  prerent  an  exBiiDtor  faeiiig  allowed 
a  Tefeom  of  oreipaaa  dntj  in  respect  of  other  things 
at  any  time  during  the  administration  of  the  estate. 
We  contend  that  the  expression  "  the  person  acting 
in  the  a^lministration  of  such  estate"  in  section  32, 
implies  that  the  administration  is  still  going  on,  and 
that  it  has  reference  to  an  estate  whidi  is  being  ad- 
ministered. The  Crown  is  protected  against  hasty 
administrations  by  section  37.  In  the  Scotch  Act 
(48  Geo.  3,  c.  140,  h.  'iH)  tho  expression  used  is  tho 
"person  intromitting  with  or  aasuining  tho  niannge- 
ment  of,"  which  shows  that  it  hiis  reference  to  an 
estate  which  is  being  administered.  If  the  Lsgis- 
latore  intended  to  throw  a  peraonsl  liaHlitffir  all 
time  on  executors,  it  should  m  section  .'S'J  have  used 
the  words  "legal  personal  representative  "  instead  of 
"  person  acting  in  the  administration  of  the  estate  "  ; 
it  is,  however,  unreasonable  to  suiqpoee  that  the 
Legislatore  intended  to  make  a  penrntel  nwresenta- 
tive  who  has  no  assets  in  his  hands  liable  to  the  Crown 
for  the  default  perhaps  of  a  previous  represeututivc  of 
the  estate. 

y^auyhan  Ilawkitu,  in  reply.  —  I  withdraw  the  con- 
tention that  section  32  applies  to  an  executor  of  an 
executor.  Section  :!.>,  I  admit,  shows  that  the  lia- 
bilitv  dotis  not  go  beyond  the  original  executor ;  the 
words  mean,  the  person  who  a«ts  under  the  probate  or 
letters  of  administration  dealt  vith  in  the  section ; 
the  same  is  true  of  seetton  4S  of  (lie  former  Act  I 
contend  that  the  wordi  **iMrsou  acting"  in  these 
sections  moan,  without  nrorence  to  iiny  particular 
period  of  time,  the  person  who  actH.  I  ailmit  that 
under  sec^n  37  the  Crown  cannot  call  for  explana- 
tions within  the  three  jears*  limit  from  an  executor 
of  a  deceased  executor ;  if  tho  original  executor  dies 
within  the  three  years'  hmit,  it  is  so  much  tho  worse 
for  the  Grown. 

Januat^  14. — A.  L.  Smith,  L.J.,  read  the  following 
written  judgment  of  the  court: — Tho  jwint  to  be 
determine<l  is,  Wluit  is  the  true  ine;iiinig  of  the  phnise 
"  the  person  acting  in  thv  atl  ministration  of  such 
estate  and  efFectH  "  in  section  .32  of  the  Customs  and 
Inland  Kevenue  Act,  i  ssi '(  Does  it  mean  the  person 
who  bas  acted  by  applying  for  and  obtaining  probate 
or  letters  of  administration,  or  tho  person  who  is 
acting  in  the  mlministration  of  the  estate  at  the  time 
the  question  arises  as  to  the  payment  of  further  duty  !' 
By  48  Geo.  3,  c  149,  s.  38,  executors  and  others 
intromitting  in  SooOand  wiHi  tite  eflBsots  of  deceased 
persons  were  to  exhibit  an  invi-ntorj'  thereof  in  the 
commissar)'  court  there,  duly  stumped,  and  if  at  any 
8ub.sc(£uent  period  !t  discover)- should  b*'  made  of  any 
other  effects  belonging  to  the  deceased,  an  additional 
invutory  or  {urei^orMa  wan  to  be  made,  varifted  by 


an  affidavit  by  "  any  person  or  persons  intromittinj; 
with  or  assuuiing  the  management  of  such  effects, 
and  in  defaidt  a  penalty  was  imposed.  By  Ge« . 
3,  c.  184,  prior  Acta  were  repealed,  and  the  duties 
therein  presoribed  were  imposed  upon  probate  of 
wills  and  letters  of  administration  in  Eugland  and 
upon  oonflrmations  of  testaments,  testamentary  or 
dative,  and  inventories  to  be  exhibited  iu  the  com- 
missary courts  in  Scotland.  By  8e<.tiou  41  of  ti&t 
Act  it  was  enacted  that  "  where  any  person  on  aj'jJy- 
tng  for  the  raobate  of  a  wiU  or  letters  of  admimOw- 
tion"  dionm  have  estimated  the  estate  sad  4Mk  of 

the  d<K;ra.sod  to  l>e  less  than  the  same  shoiilfl  aft.^- 
wards  prove  to  be,  ami  should  iu  coube<iU</tju  imve 
paid  too  little  duty,  it  should  be  lawful  for  the  cuiu- 
missioners  of  stamps,  on  delivery  to  them  of  m 
affidavit  of  fbe  value  of  the  estate,  to  csose  tbe 
probate  or  letters  of  administration  to  bs  dilj 
stamped  on  payment  of  the  full  duty,  and  a  flotlMr 
sum  or  penalty  payable  by  law  for  stamping  deed* 
after  execution  ;  and  there  w^as  a  proviso  uut  th* 
penalty  might  be  remitted  if  the  njtplication  wu 
made  withm  six  months  after  the  true  TahM  cf  tb* 
estate  was  ascertained  and  there  bad  been  no  intaiiai 
to  deceive.  By  teolian43  if  was  enact*^  that  wtas 
too  little  duty  should  have  been  paid  in  consequfiDoe 
of  mistake  or  misapprehension,  "if  any  c,\fC.itor  or 
administrator,  acting  under  sudi  probate  or  lettm  <A 
administration,"  should  not  within  six  montb 
after  the  passing  of  the  Aot  or  after  discovery  of  till 
mistake  or  mi.sapprehcnsion,  apply  to  the  OOB* 
missioner  of  stamps  to  make  nji  the  duty  whictjoa^b*. 
to  have  been  paid,  ho  shoidd  forfeit  £IUO,  togetiw 
with  lU  per  cent,  upon  tho  deficiency. 

Now,  pausing  here,  what  is  the  meaning  of  the 
terms  "  any  person  applying  for  tbe  prooste  of  s  ' 
will  or  letters  of  admuiistration  "  and  "  any  exocTit-r^ 
or  adndnistrator  acting  uudei-  such  probate  or  Irtt^ 
of  administration  "  ?    They  appear  to  cover-  fir-i 
the  case  of  the  person  who  was  applying  for  tli^ 
probdte  and  letters  of  administration ;  sod,  secondly.  | 
the  case  of  the  person  who,  having  obtained  thm. 
was  then  acting  as  executor  or  afbmnistrator  under 
tliem.    It  was  jiointed  out  by  Wilis.  J  ,  in  his  jodg- 
ment  in  the  court  below  that,  if  the  words  "Acting 
under  such  probate  or  letters  of  aihimiistration  "  wre . 
to  have  no  meaiung  attached  to  them,  he  did  not  an  ' 
why  they  were  inacrtod,  for  the  wor^  "  esecntdr  or 
administrator  '  would  carry  all  that  was  desiri?<i.  i " ' 
in  this  we  agree.    The  terms  of  the  Scotch  Ac? 
Geo.  3,  c.  149)  appear  to  be  synonymous  with  t^^ 
words  "an  eocacntor  acting  under  such  P^ia^ 
The  words  are  not  "  any  person  who  bas  introoiittM 
or  ha«  assumed  tho  manapenient  of  such  estate."!'"^ 
intromitting  with  or  a.ssuming  the  nian»gom«it 
which  w^e  read  "  is  intromitting  with  or  is  assumin?' 
such  management.    In  our  judgment  these  secti-iiij 
limited  tbe  liabilities   therein  fanpoeed  to  thou 
executors  or  administrators  who  were  in  fact  sdinl 
when  the  liability  arose,  and  the  liabilities  did»a 
attat  h  tt>  thos/'  who,  having  once  be<?n  exivutor*  c 
administmtors,   had    ceased  to   act,   having  :  :  ? 
adinini8tare<l  th<>  estate  of  their  deceased.    In  ' 

{ear  1842,  by  6  &  6  Vict.  c.  82,  the  pcobate  dut|  a 
reland,  theretofore  im]XM«ed  by  other  statutaK  *l 
assiiiiilat.  li  to  that  paj'ablo  in  Great  Britain. 

Such  bemg  tlic  state  of  the  law  prior  to  IW. 
now  oome  to  the  Act  upon  which  the  pr><9ent  qat*id 
arisM— Tic.,  44  Viot.  c  12.  It  will  be  notioed  tJii 
sections  27,  98,  and  29  use  the  same  phrase  as  w^^i 
41  of  55  Geo.  3,  c.  1H4— viz..  ""the  person  ap^"!."" 
for  the  probate  or  letters  of  administration.  1> 
section  31  tiia  phrase  is.  "  if  at  any  time  after  th 
grant  .  .  •  and  durius  the  adminisferatiao."  1 
Molioiia  83, 3A,  and  VI  the  last  phnaa  ii  onittti' 
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ftMiiiDMrted»  " the peiacni adiiig  in  the  adminis- 
Mta  of  moh  estate  and  dhets.**  Tlibiieqmvalflnt 

ki  tie  phnifw  "an  oxccutor  or  administrnt<ir  actiiit^ 
cr)(ipr  such  probitUf  or  letters  of  !idminif«trHtion."  In 
!*\tion  4.5  it  is  "  the  person  acting  in  the  execution  of 
the  will."    Neither  the  Attomey-CJeneral  nor  Mr. 
Tm^au  Hawkins  was  able  to  give  any  intoUigible 
NHon  for  thoie  alterations  of  language,  though  one 
mmld  suppose,  if  the  Act  had  been  carefully  drawn, 
ttat  souif  suL-h  rctt-son  wciuld  have  booome  apparent. 
In  thew  circumiitanceH  what  docs  section  3'J  mean  ? 
tteOmm  arKQes  that  the  true  lucauing  is  that  the 
oaanter  or  eS^miefatmtor  who  has  afiplied  for  and 
tbtdmi  flie  pirobate  or  letten  of  adminutration  is  the 
pTSfin  til  file  the  affidavit  and  personally  jtay  for  tht; 
extra  stamp,  no  matter  whether  he  has  long  since 
ceased  to  act,  having  fully  administered  the  estate, 
and  has  DO  aaeete  whereout  to  reooop  iiimatM.  The 
dalndiiit^  leadfaag  is,  that  flie  ezeeator  or  adminii* 
trator  who  is  acting  at  the  tiinn  tho  luisfalto  is  dis- 
ujvared  is  the  pf-rson  t<>  file  the  artidavit  and  pay,  for 
h€  personally  would  In'  able  to  recoup  liimstilf  out  of 
the  estate  he  it  adiuinistering ;  and  that  the  section 
doM  not  mily  to  an  executor  or  administrator  who 
has  eeaied  to  act,  having  fully  administered  the 
Mtaie.   There  is  obviously  this  result  if  the  last  read- 
ing be  correct — viz.,  that  at  times  the  Crown  may 
be  unable  to  obtain  the  duty  which  it  was  entitled  to, 
bot  we  can  find  nothing  in  the  Act  of  1861  to  ahow 
aayiirtantkn  toelter  the  liability  ol  an  eatteutor  or 
adminirttalor  to  ttttt  wUeh  flieretofere  exiated,  and 
Hemw  add  that  it  would  appear  from  Mr.  Hanson's 
hook  toat  the  practice  of  Somerset  House  has  been 
only  to  look  to  the  executor  or  administrator  whilst 
the  estate  was  beiiig  administered.  Inthenextnlaoe, 
if  the  Gtowb's  contention  is  right,  it  leads  to  what  is 

a  manifest  absurdity — viz.,  that  the  executor  of  an 
executor  might  be  personally  lialile  for  an  atx  iduiital 
omission  of  his  testator  whu  li  took  phut-  whdst  that 
executor  was  administering  the  estate  of  his  testator, 
the  mistake  not  being  diaoovend  until  after  the  deaitii 
cf  the  fliat  executor. 

Mr,  Yanghan  Hawkins  in  reply,  finding  ho  could 
not  maintain  this  j.rDjx^sition,  abandoned  it,  and 
he  then  said  that  section  32  applied  only  to  the 
personal  liability  of  tlie  flxecutor  who  had  made 
the  mistake.  By  thia  maans  he  hoped  to  annnonnt 
the  difficulty,  but  we  oan  And  in  the  aootion  no 
such  liuiit)ition  of  lialiilify  if  the  words  "the 
person  acting  ui  the  administration  of  such  e,stat« " 
are  re»i<l  an  applying  to  a  person  who  had  cmco 
acted  by  taking  out  probate  or  letters  of  adminis- 
tialaon.  An  exeontor,  it  must  be  remembered,  is 
not  usually  liable  to  pay  out  of  his  own  an^^eta  for 
the  acts  of  his  t<*stfttor,  and  yet  upon  the  Crown's 
construction  of  the  section  he  may  be.  We  are 
fully  alive  to  the  difficulty  presented  by  section  37. 
It  is  pointed  out,  and  with  tnith,  that  the  words 
ia  tUa  aeetMii  32  and  in  aaetifln  37  axe  tha  men, 
and  it  ia  aaid  that  if  aaolMm  82  be  read  as  the 
dt-f.-ndunt«  contend,  than  the  Crown  may  bo  doprivetl 
of  the  three  years  within  which  it  may  require  ex- 
planations under  section  37.  This  is  so,  but  we 
answer  that  when  onee  the  CSrown  abandoned  its 
chum  to  look  to  the  exeentor  of  an  exeentor  it 
ab«ndonf"«l  its  indefea«iblr  right  to  the  three  years 
undnr  section  for  an  ext>cutor  might  well  die 
within  three  yr-urv,  :uid  it  had  to  be  admitted  that 

then  the  Crown's  right  was  at  an  end. 

Id  the  icantt  wa  read  the  words  in  section  32  as 
meaning  the  person  who  ia  acting  in  the  administra- 
tion of  the  estate  when  the  mistake  is  discovered,  and 
if  there  is  no  such  person,  the  e^itate  having  been 
fully  administered,  the  Crown  is  without  remedy.  It 
WMt  not  ba  lipigoMau  tliat  thia  ia  a  taadag  Aot  im- 


poaing  pecnniaiy  tnudau,  and  it  ia  wdl  aettled  that 
all  charges  upon  Hie  anbject,  moat  be  tiupoaodb^ dear 

and  unambiguous  language.  This  certainly  is  not  so 
in  the  present  case,  and  no  one  can  say  that  it  is. 
In  our  jadgmant  flda  appeal  innat  ba  dismiawd,  with 

costs. 

Solicitor  for  the  Crown,  The  Solicitor  (/  Inland 
Revenue, 

Solioitan  for  Hm  napondant,  Wadt^Lj/att, 


Jn.  18,  86. 


Chan.  Div.  I 
Vaugbait  Williams,  J.  / 

F0W1.ER  f.  BaoAD'8  Paxxmt  Nioht  Lioht  Go.  (o.) 

Company —Winding  up—IMenhtrte  eharging  unettUed 

rupita I -—Df  hfnt  11  rt'holdtr't  adnm  —  Ojfflr ial  receiver — 
Duty  Ut  imtkf  call — Cumpiinits  Aci,  18(J2,  sa,  92,  Mo, 
98,  \Q2—C(mpanie»  {Windiu'j-ni,)  Act,  1890,  m.  18, 
13 — <\nn]KUites  Winding-up  RuUii,  1890,  r.  92. 

When  (in  ordtr  ha*  been  made  for  the  winding  tiji  of 
a  company  by  the  court,  the  power  of  the  company  and 
its  diredore  to  make  caUt  i»  ipeo  facto  at  an  end,  and  the 
only  jxfwer  to  make  eoRs  ie  in  the  Uqttidaler  in  the  wMf 
iiiij  up.  Consetpiently,  an  appliralicn  after  the  winding 
up,  asking  that  a  conqiany,  by  tht  ojficial  recritier,  should 
make  a  call  on  nhart  hotderB  for  the  amount  unjiaid  on 
their  sAarM,  atuf(Aa<  a  receiver  appointed  iu  a  debenture' 
heldM*9  ntMan  ehofuM  gHinIhe  onMHnfi  dutenthe  ehartB, 
mutt  be  intituled  in  the  winding  lip,  OSIMH  OS  M  tts 
debenture- holder^ s  aciioii. 

The  above-named  company  waa  ineoiporated  in 

1890  as  a  company  limited  by  shares  for  the  purpose 
of  purchasing  as  a  going  concern  the  business  oelong- 
ing  to  Jamee  Broad  and  O.  C.  Fowler.  There  were 
never  more  thu  aaven  ahareholdeta  of  the  oompainr— 
namely,  Fowlar,  Broad,  and  T.  O.  Driver,  who  Bad 
each  subscribed  forone£l  founder's  share,  and  1  .<XK>  i'l 
ordinary  shares,  th«»  renmimug  four  shareholdoi  s 
having  subscribed  for  one  ordinarj-  hharc 

The  company  had  issued  mortgage  debentures 
which  charged  the  undertaking  and  all  the  proporty 
of  the  company  whatsoever,  mduding  its  nnoalled 
capital  for  the  time  being.  Ail  the  debentures  were  in 
the  hands  of  Fowler  and  Broad. 

On  the  2nd  of  December,  1891,  Fowh  r  commenced 
an  action  against  the  company  and  Broad,  on  behalf 
of  himself  and  the  other  nolders  of  first  mortgage 
debenture*  in  th*  dafandant  company,  for  an  aooonnt 
to  have  tha  dflibantnaB  anforaed  bgr  aala,  and  for  a 
receiver. 

On  the  23rd  of  Jaiuiary,  1892,  an  order  was  nada 
by  North,  J.,  for  4he  usual  accounts  and  inoairieB, 
and  that  the  projierty  comprised  in  the  Hist  deben- 

tures  (other  than  the  uncalled  capital  of  the  coraiiaay) 
should  be  sold,  and  an  inriuiry  what  steps  ought  to  M 
taken  as  to  realizing  and  getting  in  the  uncalled 
capital  of  the  company  if  and  £o  far  as  the  same  was 
comprised  iu  and  charged  by  the  said  debentuies. 

On  the  4th  of  December,  1891,  a  natition  waa  pre- 
sented by  an  unsecured  creditor,  ana  On  tlie  18ta  of 
January,  I  s'J  j,  un  cji  der  was  made  lor  winding  up  the 
company,  but  leave  was  given  to  the  plaintiff  in  the 

(a.)  Beported  by  V.  DX  &  Fowkk,  Esq.,  Banister- 
at-Law. 
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debenture-holder's  Hctiidi  to  [>rcce<-d  with  liin  actiuii, 
notwithstandinp  tlui  wiiuliiig-u]i  order. 

A  receiver  and  manager  bad  been  appointed  in  the 
debenture-holder's  action. 

The  official  reoeiyer  challenged  the  validity  of  the 
debentures  on  Tarionn  groonds,  but  an  agreement  of 
comprninisi' was  oxrcnitoil  oiitlie'ilth  of  June,  ISOl!, 
betwcrn  tlm  otlicial  rtKJciver  and  Fowler  and  Broad, 
whert  Ijy  it  was  agreed  that  ft  8um  should  be  paid  to 
the  official  leoeiTer  to  be  applied  first  iu  payment  of 
tiie  ooata  of  tin  winding  up  and  of  the  liquidator  of 
and  incidenffil  to  the  del)enture-holder'8  action,  and 
the  jircjfcrential  debts  of  the  company;  and  next  in 
naviuent  to  the  creditors  other  tlmn  the  dobentnro- 
hoiders  of  suma  equal  to  lOs.  in  the  pound  on  the 
amount  of  their  debto  proyable  in  the  winding  up, 
and  that  on  such  pajnanfe  being  made  ths  official 
roceiver  wonld  not  wmmnBm,  tajie»  or  piottoBtB  any 
proceeding*  for  diipiiting  tiie  validity  of  tha  dabtn- 

tures. 

Fowler  now  took  out  a  sunimona,  intituled 
in  the  debeuture-holdar's  action  alone,  that  the  de- 
fendaat  company  by  Hie  official  reodvor  might  make 

a  call  upon  all  the  persons  appearing  in  the  share 
register  to  be  members  of  the  company,  of  199.  on 
each  share,  and  that  the  receiver  in  the  action  should 
gret  in  and  receive  the  amounts  duo  in  respect  of  the 
lUarea  (other  than  the  shares  held  by  Fowler  and 
Broad)  on  the  allotment  thereof  and  in  respect  of 
snch  call  from  (and,  if  neoemary,  take  proceedings 
for  the  purpose  in  the  nanio  of  tlie  (  umiiaiiy  against) 
all  the  shareholders  except  Fowler  and  iiroad,  ana 
that  the  amount  of  the  sums  dun  and  to  hec<  ime  due 
m  raapeot  of  the  iharM  held  by  Fowler  and  Broad 
•hmila  be  wb  off  agaoiut  the  tomt  owing  on  the 
debentures. 


tefflicred  to  The 
J.  Ob.  683,  23 


J.  a,  Wood»  for  thA 
Fhanix  Bmemer  Bled  Ob.,  44 
W.  R.  Dig.  45. 

Muir  Maeknusitt  for  the  official  zcoeifWt.wid  he 
objflotod  to  any  order  being  made  on  tbe  official 
feoeiver. — ^Thc  liquidator  cjinnot  be  asked  to  mako 
the  call  as  a  mere  miniHterial  act.  Tho  powers  con- 
ferred on  the  onieijil  liquidator  are  confined  to  the 
powent  conferred  by  section  95  of  the  ComjKinies  Act, 
1862.  The  iwnlring  of  a  cmII  must  be  done  by  a  reso- 
lution of  tho  directors,  and  cannot  be  done  by  meraly 
affixing  tho  seal  of  the  company. 

Heated  /ye  \Vork$,  38  W.  B.  674,  44  Cli.  D.  ')31. 

•T,  <h  Wiivd  in  reply. — Every  power  which  the 
comimny  has  vesta  in  the  liquidator,  who  has  power 

to  do  all  acts  and  to  execute,  in  tho  name  and  on 
behalf  of  the  company,  all  dec<l.s,  rcct'ipts,  and  other 
dodunente,  and  for  that  purj^nse  to  use,  when  ncccs- 
■ury,  the  company*!  wm. "  (Companies  Act,  1862, 
«.  95).  The  liquidator  ia  now  aaked  to  cany  oat  tbe 
contract  of  the  comjiany.  which  is  to  be  specitieally 
performed  by  a  rail  being  matle.  I  ask  for  uotliing 
in  the  winding  uji.  What4?ver  the  company  oue^lit  to 
have  done  when  it  was  a  going  concern  at  the  iiistanco 
of  the  debenturu-holden  ought  now  to  bo  done  in 
the  debenture-holder'e  action,  and  the  liquidator  mtut 
give  effect  to  it.  Tbe  offidal  receiver  has  all  tbe 
powers  which  were  ve«te<l  iu  directors,  and  can 
make  a  c&ll  iu  the  same  way  as  they  could  have  done, 
without  settling  a  list  and  without  any  leave  from  the 
court. 

At  the  conclusion  of  the  ariruinent  Vai"(ihan 
W11.LIAM.S,  J.,  said  he  had  no  doubt  that  the  ajijilicaiit 
was  aabataatially  entitled  to  what  was  asked  for, 
but  be  wtmld  Uke  to  conndar  flw  form  of  fha  cfder. 


aetion,  thou^'li  ultimately  the  applicant  is  entitled  to 
the  onler  he  asks  for— namely,  to  have  the  c^ill  niJidc 
and  to  have  the  assistance  of  the  official  receiver  in 
making  it.  I  cannot  mako  the  order  in  the  aolioa. 
On  a  winding>up  order  being  made,  the  power  of 
making  calls  is  confined  to  the  powers  oonrarred  by 
statute  of  making  calls.  The  powers  of  the  director* 
to  make  calls  then  come  I'^tao  facto  to  an  end,  and  the 
only  power  is  in  tho  official  reoeiver,  as  liquidator  in 
the  winding  up.  The  application  must  be  amendsd 
by  intitnlbiir  It  bolb  in  flie  winding  up  and  in  flw 

actim;,  and  trie  official  n>ceiver  must  take  pro]>er  steps 
for  luakuig  and  enforcing  the  call  a-^  askLsl  by  the 
siuuinons.  Tho  receiver  in  the  aetiiiu  will  be  at 
liberty  to  bring  such  actions  or  take  such  proceeding! 
as  may  be  neceesary  for  getting  iu  such  call  (exaept 
in  respect  of  tha  ibaras  of  Fowlor  and  fitcaaj,  lad 
the  other  amonnto  mentioned  m  the  snmmoni,  on 

the  applicant  giving  an  indemnity,  to  \m->  settled  in 
chambers  if  necessary,  against  all  cost;  which  the 
official  receiver  may  incur  or  become  liable  for  in 
reqtect  of  the  inadental  ptooeediogi  in  tbe  winding 
np  or  oCberwiie. 

Solicitors,  Fnith/ttU  d  Owe»;  Jaam  WkSk;  (Me, 


Vaucu.VN  WlU.IAMfl,  J.— I  havi'  no  jurisdiction  to 
make  the  order  aaked  for  iu  the  debentare>holder's 


Q.  B.  Div.        I  T-«  «a 

(Day  and  Ck>llins,  JJ.)  / 

o'Haba«  Kattbbwb,  ft  Go.  a.  Buuorr  ft  Go.  (&) 

iVodfae— CVsti   l^oBiiiion—nrfrtsher  fett—B,  8, 
crd.  65,  r.  27  (48). 

Off  crd.  65,  r.  37  (48),  when  a  mute  it  tried  mm 

vivil  voce  evidence  in  ojwn  mnrt,  "  if  the  trial  emdl 

esttnid  ovrr  more  tftan  onr  'lai/,  and  shall  occupy,  eQhtr 
OH  the  first  day  only  or  jmrt!'/  ■•n  the  first  and  ixirily  "m 
a  «nln*^ttent  day  or  days,  more  than  five  hour*,  irithmit 
hriuy  conduded,  the  taxing  offxtr  may  allow  for  n'mj 
char  day  anhseijuent  to  that  on  vhich  me  five  hmm  lAoU 
hni'e  expired  "  refresher  fees  to  eomuil. 

Iftld,  tfiitt,  irhm  n  (rial  has  not  (jccuvied  fiv  ho»Ti  o« 
tht'  first  day,  hut  on  the  sei-imd  day  the  fi<  '  hmiri  <tTt 
foinplttfd  and  a  farther  periotl  is  occuja'd  <>n  tluii  ihv/ 
Iffore  the  case  ie  conduded,  a  "  clear  day  "  Ittyjins  a/ttr 
the  expiration  of  ike  five  fiours,  and  refresher  fees  may 
may  he  tUlowed  in  reaped  the  fMiher  period  (/  uw* 
done  on  the  second  day. 

Walker  v.  Tlio  Cry^al  Palace  District  Gas  Oo.,  39 

ir.  n.  TIG,  [i8i>i]  2  Q.  n.  :joo.  t-^iov-.d. 

The  Courier,  40  W.  11.  33G,  [INill]  /'.  .{V) ;  Oibbs  r. 
Barrow,  aO  ii. «/.  638 ;  ami  Collins  v.  Worley,  60  L,  T, 
N.  a.  748,  37  ir«     IHg,  68,  approved. 

Appeal  from  dumibeni. 

The  action  was  tried  before  Lawrance,  J.,  at  the 

(iiuldhall,  on  tbe  15th  and  18th  of  November,  1892, 
aiul  lastefl  for  upwanls  of  four  hours  on  the  first  flftV 
and  for  over  five  hours  on  the  second  day  of  the  trial, 
resulting  in  a-vudkt  and  judgmsBt  lor  tiw  plaiiitiA 
eritbooeta. 

The  plaintiffii  carried  in  tbeir  bin  of  cosis  for  taxa- 
tion ;  it  included  an  item  of  ton  guineas  for  a  refresher 
fee  to  the  plaintifls'  lending  counsel.  %vhicJi  was 
disalloweil  by  the  master.  Tho  plaiiifitls  ubjeit'xl 
to  this  disallowance,  and  the  master  refused  to  alt^^r 
his  taxation  on  tho  following  grotmds  :  "As  the  five 
hours  in  this  case  did  not  expire  on  the  first  day  sod 
tlie  case  was  oondndAd  on  tne  aeoondday,  it  iscksr 
according  to  tbe  txpeeae  wording  of  nda  48  as 

(it.)BepottedbyT.  R.  C<>i/H-iioi:xI>iu.,EaiMBar- 
hster>at-l4aw. 
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etpkined  by  Wills,  J.,  in  Walker  v.  The  Cryttal 
faloct  Dittrict  Oat  Co.,  39  W.  R.  716.  [1891]  2  Q.  B. 

that  the  plaintiffs'  counsel  are  not  rntiilfMl  to 
refreshers.  It  is  true  that  in  The  Courier,  40  W.  R. 
m.  [IS91]  p.  3oo,  Sir  Charles  Butt  appeared  to  take  a 
diffmnt  now,  bnt  of  the  two  jndcinMite  I  infinitely 
DRlvtliatof  'Willa,  J.,  bv  wbidTl  ooniite  myself 
Bound  (even  if  I  disagraoa  with  it,  which  I  do  not), 
i&ii  alwujrs  act  upon  it.  In  truth  the  quflstion  of 
nfreaheni  does  not  arise  in  this  case,  as  on  the  first 
iky  the  oMe  did  not  last  five  lioiin»  and  no  quMtkm 
of  refresher  arises  mitfl  the  day  after  thai  on  wbSdi 
tts  life  boms  expire." 

Hie  plaintiffa  ajipcali-d,  and  Alathow,  J.,  in 
dumberB,  referred  the  question  to  the  court. 

Ord.  66,  r.  27  (48),  provides  as  ft^ows : — **  As  to 
rtfreaber  fees  when  any  cause  or  matter  la  to  be  tried 
er  luBid  19011  viv3  voce  eridenoe  in  open  oonrt.  if  the 
trid  shall  axtend  over  more  than  one  day,  and  shall 
occnpy  either  on  the  first  day  rmly.  rr  partly  on  the 
fint  aiid  partly  on  a  subsequent  day  or  days,  moru 
than  fire  hours,  without  bsnig  concluded,  the  taxing 
offiMT  aaay  allow»  for  OTwy  oloar  daj  anbeequent  to 
that  00  wkidi  1h»  fire  hoimv  ahall  lum  expired,  the 
following  fpo8  :— To  the  leading  counsel,  from  five 
to  ten  guineas,  &c.  The  like  allowances  may  be 
made  where  the  evidence  in  chief  is  not  taken  vivtl 
vKt,  if  the  trial  on  hearing  shall  be  sufastanttiJly 
pningti  beyond  snch  period  of  five  bovn,  to  be  so 
as  aforesaid,  oy  the  cross-exHiuinHtion  of 
whoso  affidavits  or  depoaitiouii  have  been 


Trtrvr  Wht'U,  for  the  plaintiffs. — The  de<:I«ion  of 
the  master  was  wrong.  Tue  meaning  of  the  sub-rule 
ii  that  counsel  must  give  a  clear  day  of  live  hoiirB  for 
the  fee  on  hia  brief ;  when  the  five  hours  have  ea^ired 
uMitiur  dear  day  begin*— not  neeesnrily  a  new  day 
of  the  week — ana  in  respect  of  this  new  period  after 
tiip  five  hours  he  is  entitletl  to  be  allowed  a  refresher 
fee  on  taxation.  Tff  Courier  was  decided  after  the 
liwnaon  in  Walker  v.  Cryttal  Palace  District  Qa»  Co., 
wd  is  inconsistent  with  it;  other  decisions  in  my 
fsvour,  since  the  Rules  of  1883,  are  (}ihl>«  v.  flarrow, 
80  8OUCITOR8'  Journal,  5:W,  and  Collins  v.  Worley, 

L.  T.  N.  S.  748,  37  W.  R.  Dig.  08  ;  and  in  lioswell 
V.  r«uk<,  ,'}6  W.  R.  209,  Ch.  D.  444,  North.  J., 
ippean  to  take  a  similar  view.  This  construction  is 
borne  out  by  the  second  ]>aragraph  of  the  sub-rule. 

Wildty  Wright,  for  the  dalandantai — ^Hw  oonatroc- 
tion  of  the  rule  is  olaar;  no  nCradMr  faa  can  be 
sllowed  excej)t  for  time  oct  npiod  on  a  day  of  the 

week  •mbsequent  to  that  on  wliiuh  tlie  first  five  hours 
tare  expired.  [CoLLllfH,  J. — Does  not  "  clear  day  " 
mean  a  new  period  clear  of  the  first  five  hours  r  ] 
"  Clear  day "  means  ft  distinci  day  of  the  wix>k,  so 
that  if  throe  hours  are  occupied  ou  a  Monday  and 
kao  on  the  Tuesday,  no  part  of  ^eaday  can  be  a 
dftiT  day.  The  words  in  the  »ec<»nd  ]»ftragraph  ean- 
BOt  control  tin  i  lc.ir  wortln  <if  the  first  {paragraph. 

l)kY,  J. — 1  quite  agree  with  what  the  late  Sir 
Chadea  Bntt  said  in  The  Courier  with  reference  to 
thatoaae — ^thot it  waa  not  altogether  free  from  diffi- 
«idty.    I  tliinic  this  case  presents  a  great  deal  of 

!:?^i  alty.  and  I  aiii  1))'  no  luwms  .latisfled  that  we 
.-»ve  arrivwi  at  the  right  cciustruction  of  this  .sub- 
file. But  any  other  construction  would  load  to  so 
much  inoonrenience  and  injustaoe,  and  would  be  so 
•QcoiMistent  with  the  practice  of  the  profeMion,  that 
I  tlunk  we  are  justified  in  adopting  the  svbtle,  yet 
•wmd,  construction  wliich  hiw  been  suggested  by  my 
brt>ther  Collins.  I  have  consideretl  thut  8u^'^'(^stioM, 
which  I  think  avoids  the  iniy>t»iflf  of  the  coustrucUou 
«Udi  was  put  upon  tin  mb-nile  in  JTofter  Qtjfdal 


Palace  District  Gas  Co.,  and  I  shall  adopt  it.  The 
sub-rule  is  pecidiar  in  its  language,  but  it  seems  to 
me  that  it  does  not  exclude  the  right  to  a  refresher 
where  a  case  is  prolonged  on  the  second  day  of  the 
hearing  over  and  al>ove  the  first  five  hours.  Its 
objflot  waa  to  pnmnt  the  aUowanoe  of  refmhan 
where  a  oaae  began  late  on  one  day  and  ran  into  an 
hour  nr  two  on  tne  second  day ;  it  makes  an  attempt 
reg\date  the  length  of  the  working  day  m 
estimating  the  number  of  days  occupied  by  a  case. 

If  this  is  not  a  sound  construction,  the  sab-mle  for 
the  regidatkn  of  refresher  fees  is  a  very  inconvenient 
one,  and  not,  as  I  think,  in  accordance  with  sound 
reason.  It  provid<'S  thut  ' '  when  any  cause  or  matter 
is  to  b(!  tried  or  lu-urd  upon  vini  I'ocf  evidence  in  opten 
court  the  trial  shall  extend  over  more  than  one  dav,  and 
shall  occupy  " — here  the  length  of  the  first  day  is 
regulated — *'  either  on  the  first  day  only,  or  partly 
on  the  first  and  partly  on  a  subsequent  day  or  days, 
more  tVinii  five  hours  without  being  concluded" — 
thnt  means,  in  my  view,  that  the  first  day  is,  for  the 
purposes  of  this  sub-rule,  to  be  considered  as  a 
petu)d  of  aA  least  five  honra,  and  the  five  honxt  may 
be  made  oat  partly  on  the  first  and  portly  on  the  • 
s<  <-ond  dfl}'  of  the  week,  but  until  the  first  five  hours 
run  out  there  is  to  be  no  fjueMtiou  of  refresher  U-es — 
when  they  have  nm  out  "  the  taxing  officer  may 
allow  for  every  clear  day  subsequent  to  that  on  which 
the  five  hours  shall  have  expired  the  following  faea." 
What  is  meant  by  "  clear  day  "  ?  I  think  it  means 
such  a  clear  day  as  is  referred  to  in  the  pre- 
ceding wonls— naiiif'ly,  another  day  dear  and  distinct 
from  the  five  hours.  After  they  have  expired  there 
must  be  some  time  occupied,  but  not  necessarily  on  n 
different  day  of  the  week*  If  you  have  to  boROW 
from  one  day  to  the  other  to  nuke  np  the  five  hows, 
the  second  day  must  not  begin  to  1>o  reckoned  until 
the  five  hours  have  been  made  up.  Thus,  if  a  cjise 
lasts  for  three  hours  on  Monday  and  for  two  hours  <  >u 
Tneoday— that  ia  fire  hoars  altogether — when  those 
honra  nave  expired  anotiiflr  day  begins— •  clear 
day,  clear  from  the  five  hours ;  it  is  then  that  time 
can  bo  reckonetl  for  a  refresher  fee.  That  is  the  view 
which  Sir  Charles  Butt  took  in  The  Curit  r,  and, 
he  points  out,  on  any  other  construction  it  is  difiioult 
to  give  a  meaning  to  the  subseqoMit  pcovilkn  of  the 
same  sub- rule :  "  the  like  allowance  may  be  made 
when  the  evidence  in  chief  is  not  taken  viv3  voce  if 
the  friiil  or  hearing  .shall  Ixj  substantially  prolonged 
beyond  such  period  of  five  hoiun,  to  be  so  computed 
as  aforesaid,  by  the  cross-examination  of  «>ntne8ses 
whose  affidavits  or  depoaitiona  have  been  oaed."  The 
constmetion  put  upon  the  «ib-ral«  in  WcUktr  The 

Crmhil  Paht<r  Pintrid  Oas  Ok  if  BOt  OaiDy  IWOBaUn- 
able  with  that  provision. 

For  theae  reasons  1  think  the  deciiion  of  the  maater 
waa  wroqg,  and  must  be  reversed. 

CoLLiN.'J,  J. — I  am  of  the  same  opinion.  No  doubt 
tlie  sub-rule  is  difficult  to  construe  in  such  a  way  ns 
to  givo  tile  rfFi  ct  to  it  which  we  must  sujipose  to  have 
been  inteniiid  by  iti*  fi-aiucrs.  But  tlie  part  of  the 
rule  which  it  is  easy  to  understand  helps  us  to  under- 
stand the  part  whioh  is  not  ao  dear.  It  ia  dear  that 
there  most  be  five  boors  to  start  witii— Ibat  lame,  ia 
considered  to  represent  one  full  d.iy's  work.  After 
that  time  has  expired  it  would  seem  to  follow  that 
the  right  to  refredier  fees  for  work  done  afterwards 
should  b^gin ;  it  would  seem  to  follow  that  after  the 
five  boors  were  made  op,  refredNr  fees  should  be 
!dlow<><l  for  work  done  on  each  f«ubsequent  day  of  the 
week.  If  the  five  hours  are  comj>lete<l  on  the  first 
d*iy  and  counsel  are  occujiii  J  for  soiue  hours  more 
upon  that  di^  it  may  be  token  to  have  been  the  in- 
tention  that  uey  shonld  tiuow  that  extra  time  in,  as 
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it  irara,  for  tlie  Isifil  leeb  In  inalmg  »  obum  for  a 
lofiwbsr  fM  ID  FOipsot  of  tlirt  flxtes  tiniB  no  oImv 

day  sxilwequent  to  the  expiration  of  the  five  hours  can 
be  pointed  to,  and  it  may  be  that  the  rtUe  ia  intended 
to  exclude  such  extra  time  on  the  first  day.  But  thn 
fiTe  houra  may  be  made  up  (at  in  this  oaae)  oat  of  the 
flsat  and  aeoond  days  togeuier,  and  on  fke  eeoond  day 
there  may  be  some  hours'  work  over  and  above  the 
tive  hours ;  then  counsel  is  al>le  to  j)oint  to  a  clear 
day  on  which  he  hm  done  work  without  counting  the 
five  hours.  If  it  had  been  neceesary  to  count  any  of 
the  five  hoars  there  would  be  no  clear  aay,  bacanMSome 
of  tbe  ham  have  to  be  boirowed  from  the  jpwwding 
day ;  but  if  lie  ean  diow  so  many  boon*  won  on 
Nf'cond  (lay  of  th(>  week  clear  of  the  five  hours  he  is  not 
bound  to  draw  upon  the  five  hours  in  order  to  justify 
his  daim  for  a  refresher  foe  for  work  done  on  that 
Moond  day ;  that  work  is,  in  my  opinion,  done  on  a 
dear  day  within  the  meaning  of  the  sab-rale.  That 
construction  is  made  possiDlc  by  the  second  part  of 
the  rule,  which  deals  with  cases  where  the  evidence  in 
chief  is  on  piijier  ami  the  cross- oxnininatiou  is  vir,i 
voce.  There  is  no  n^ason  why  the  measure  of  time 
should  not  Ix'  the  same  in  both  parts  of  the  sub-rule, 
and  I  think  that  tbe  worde  "  anch  period  of  five  hoars 
to  be  eo  computed  as  afoiwaid"  give  an  intimation 
tliiit  tlif  framers  of  the  sub-nilc  thought  that  thi-y 
h:ul  jiroviiled  in  both  portH  of  it  for  the  same  j)eriod 
of  tijiie  liittT  which  the  allowance  of  refresher  fees 
might  begin.  It  is  true  that  Denman  and  Wills,  JJ., 
decided  otherwise,  but  Sir  CSharles  Butt  differed  from 
that  Tiew  in  The  Courier,  and  Chrantham,  J.,  in  Oibitt 
T.  Barrow,  after  consulting  with  another  judge,  and 
Chitty,  J.,  in  Ci'Uint  v.  Wit!/  //  dfcidcd  in  the  sense  of 
our  present  decision.  It  appears,  therefore,  that  the 
weight  of  authority,  a*  wdl  a*  of  oomnux 
favour  of  our  view. 

Appeal  allowed. 

Solicitor  for  tiwpkmtifi.  A.  M.  Bmdieg, 
fiolfoitor  for  flia  dafondHita,  &  IT.  Alqr. 


bin 


Jan.  19. 


Q.  B.  Div.  ) 
(Lord  Ck>lendge,  C.J.,  > 
and  OavQ,  J.)  j 

White  v.  Coiixn.  (o.) 

Counfy  court — Practice  OotU— Action  nmrnmued  in 
High  Court  and  trana/errti  fo  eounty  cota4—Lm  ttan 
£20  recover nl—Connbj  OomU  A€t»  1688  (51  A  62 
Vid.  c.  43),  M.  65,  116. 

Bedicn  116  o/(A«  Oounhf  Omrtt  Act,  188$,  previdM, 

with  r(\ij>frt  to  any  action  Iroi^jht  in  the  High  Court 
which  could  have  ieen  i.viiijiuuad  in  a  county  court,  that 
"  if,  in  an  action  founded  on  contract,  the  plaintiff  shall 
reeover  a  sum  U$e  t?ian  twenty  poundt,  he  shall  not  be 
eiMUed  to  any  costs  of  the  action. 

Field,  that  the  aftow  frovi»ion  apptiee  to  adkm  com- 
menced in  the  High  Oourt  and  tram/errtd  to  a  eounty 
court  itwh  r  anfion  66  of  the  namt  .I'  t ;  (tinl  (hat,  there- 
fore, where  u  phtintiff  in  such  an  action  has  recovered 
jtsM  ikon  ^0  at  the  trial  «'»  the  awmfy  eourf,  lilal  eotni 
ha»  mo  power  to  allow  him  any  coats.* 

Harrii  v.  Judge,  ante,  p.  9,  [18U2]  2  Q.  B.  S60, 

eomtnented  mi  and  foUnwed. 

Appeal  from  the  decision  of  the  judge  of  the  City 
of  LondoB  Court  upholding  the  refool  by  the 

•  But  see  ArmiUtge  v.  Fison,  G7  L.  T.  N.  S.  415. 
(u.)  Reported  by  T.  B.  Colquhoun  Dill,  Esq.,  Bar- 


regiahcar  of  that  court  to  tax  the  plamtifra  ooito  of 
the  action. 

The  action  was  brought  in  the  High  Court,  the 

Slaintiff  claiming  £27  lOs.  for  goo<l8  sold  and 
elivered.  By  an  order  made  under  section  G.j  of  the 
County  Courts  Act,  1668.  the  action  was  transferred 
before  trial,  to  the  City  of  London  Court.  The 
defendant  pleaded  a  set-off  uf  £8  2b.  for  goods  adid 
and  dolivered.  The  case  was  by  consent  of  both  nartifle 
trie  1  bofoic  tin  rt'gistrar,  who  found  that  the  plaintiff 
was  entitled  to  succeed  on  his  claim  and  the  defend- 
ant on  his  set-off.  He  accordingly  entered  judgment 
fov  the  plaintiff  for  iS19  8e.  The  plaintiff  oarried  in  a 
UD  of  eoria  for  fazation,  but  tte  registrar  was  of 
opinion  th:it  he  had  no  power  to  tax  it  by  reason  of 
the  provisions  of  section  116  of  the  Cuiuity  Courts 
Act,  1888.  The  judge  of  the  City  of  Londuu  Court, 
upon  appeal,  upheld  the  decision  of  the  rfgistrar. 
l&e  plamtiff  tiien  appealed  to  thia  court. 

The  County  Courts  Act,  1888,  provides  as  follows  : 
Section  66.  "  Where  in  any  action  of  contract  brought 
in  the  High  Court  the  claim  indorsed  on  the  M.Tit 
does  not  exceed  one  hundred  pounds,  or  where  such 
chum,  though  it  origioaUj  ezMOded  one  hundred 
pounda,  ii  rednoed,  by  p^mant,  an  admitted  eet-oia^ 
or  otherwise,  to  a  sum  not  eKOoedtng  one  nnndred 
iwunds,  it  shall  be  lawful  for  either  party  to  the 
action  at  any  time,  if  the  wholo  or  part  of  the 
demand  of  the  plaintiff  bt^  cont«  -sted,  to  apply  to  a 
judge  of  the  Hi^  Court  at  chambers  to  order  such 
action  to  be  Med  in  any  ooui  in  whidi  fhe  aolion 
might  have  been  commenced,  or  in  aaj  ooori  OOQ* 
vonicnt  thereto,  and  the  action  and  all  pro- 

ceedings therein  shall  be  tried  and  taken  in  such 
court  as  if  the  action  had  been  ori^iall y  commenced 
tharsin;  and  tiw  costs  of  the  parties  in  respect  of 
pnoeedings  ■abssaiwnt  to  the  order  of  the  judge  of 
ua  Wif^  Court  mdl  be  allowed  according  to  the 
tosle  of  costs  for  the  time  being  in  use  in  the  county 
courts,  and  the  costs  of  the  order  and  fill  proi  t^Hling^s 
previously  thereto  shall  be  allowed  according  to  the 
scale  of  oosts  for  the  time  being  in  use  in  the  Supreme 
Court." 

Section  116.  "  With  respect  to  aov  action  bnn^t 
in  the  High  Court  which  could  have  Mm  OOmwHWumd 
ui  a  county  oonrt,  the  fbUowing  proritiona  shall 

api)ly  : 

"  (1)  If  in  an  aotion  founded  on  contract  the  plain« 
tiff  duul  leoofw  a  sum  less  than  twenty  pounds  he 
Shan  nctbe  entitied  to  any  costs  of  tiie  action;  asid 

if  he  shall  rocover  a  sum  of  twenty  poimds  or  up- 
wards, but  less  than  fifty  jHtunds,  he  shall  not  be  en- 
titled to  any  nior<  c  osts  than  he  woxdd  have  been 
entitled  to  if  the  action  had  been  brought  in  a  county 
court." 

Sub-section  2  makes  proriaion  as  to  the  wats  of 

actions  founded  on  tort,  and  the  section  oontnraeo  t 

"  Unless  in  any  such  action,  whether  foimdod  on  con- 
tract or  on  tort,  a  judge  of  the  High  Court  certities 
that  there  was  sufBdcnt  n-ason  for  bringing  the  action 
in  that  court,  or  unless  the  Hi^  Court,  or  a  judge 
thereof  at  chambers,  diall  by  oidar  allow  coats.*' 

Ihniu  Willidm"  {Ifirdman  with  him),  for  the  plain- 
tiff. Tlu>  dt-L'ision  of  the  cotmty  court  judge  was 
wrong.  As  soon  as  tliis  case  was  transferred  to  the 
county  court  it  become  a  coimty  court  action  for  all 
purposes,  and  the  oosts  ate  to  be  taxed  upon  the 
county  oomt  scale,  ^lat  is  hud  down  by  section  65, 
which  is  the  section  dciilinf;  with  transferred  actions 
and  their  costs.  Section  ll'i  only  ujudirs  to  actions 
which  remain  in  the  High  Court  aiul  are  tried 
there.  That  that  is  so,  is  cle&r  from  the  language  of 
the  proviso,  ^difoh  gives  power  to  "  a  judge  of  the 
High  Coort"  to  oarttty  that  there  waa  sufKoient 
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reason  for  briiig:ing  thn  action  in  that  conrt.  It  has 
bwn  held  by  the  Conrt  of  Ap])Oft]  in  If<irris  v.  .hiil</t , 
(inU,  p.  9,  [IK'J'J]  2  Q.  K.  .Vi:,.  tliat  )i  jmlpo  ut  tin' 
High  Court  cannot  give  this  certiticate  in  the  caao  of 
•  Inauf erred  action,  and  a  county  conrt  judge  cannot 
do  W.  Therefore,  iif  section  1 1 6  applies  m  transferred 
letioiM,  the  plaintUf  has  no  power  of  obtaining  such  a 
certificate  entitling  him  to  cimtn.  The  corresponding 
section  (section  5)  of  the  County  CJourts  Axst,  1867 
(;»  &  31  Vict.  c.  14'J),  gives  a  similar  power  to  certify 
to  "the  jjudge,"  and  that  power  WM  exerdsed  in 
tnusfenea  aolionfl  \ff  the  judge  of  the  oounty  oourt 
where  the  caso  was  tried:  T'njh>r  v.  17  W.  R. 

860,  L.  R.  4  C.  P.  (514.  The  Legislature,  when,  by 
•ection  116  of  the-  Act  of  1888,  they  confiueil  the 
exercise  of  this  jtower  to  "a  judge  of  the  High 
Oourt,"  gave  in  compensation  to  the  county  court  by 
sBctumedtheaoleamtEoloTer  theoofltaof  tnnaferred 


HiddimteiH,  for  flw  deftedaiit,  wm  not  oaUad  upon 

to  argue. 

Lord  Coleridge,  C.J. — In  this  case  it  appears  to 
me  that  the  contention  of  the  appellant  is  wnnig,  and 
that  the  deeimm  of  the  judge  <»  the  City  of  Loiidoii 
Oonrt  was  ooneot.  Whatever  may  have  been  the 
^CBctioe  before  the  year  1888,  I  am  of  opinion  that 
since  the  passing  of  the  County  Courts  Act  of  that 
^ear  there  is  no  joiMkiiaD  m  the  county  court 
judge  to  Allow  ooota  i&  ndi  ft  OHa  m  thia.  Xbat  is 
tiwpoiiit  beforeus,  ttiMlitisall  welwTB  todedde. 

The  case  of  T'lijh'r  v,  CImv»  which  was  cit^'d  to  us, 
although  it  seems  to  me  to  bo  an  unsatisfactory 
decision,  is  an  authority  for  tho  statomciit  miido  by 
ooosael  for  the  appellant,  that  a  cotmty  court  judge 
bsfora  wlioim  %  remitted  action  was  tned  exeraaed 
ponfw  BTen  mnder  the  earlier  Act  to  grant  s  oerti- 
toate  entitBng  the  plaintifF  to  costs,  and  if  we  were 
dealing  with  a  case  under  the  earlier  Act  T  should 
yield  to  that  detision.  But  the  more  recent  euact- 
Bsat  is  inconsistent  with  the  decision  in  Tuyhr  v. 
fihM,  and  I  need  not  farther  disouw  that  ease ;  it  has 
bsen : 


remored  \iy  the  eflbot  of  Ae  Ooooty  Oourts  Act, 


That  Act  must  Ik'  construed  according  to  its  literal 
sense,  unless  some  momstroUH  result  arises  from  so 
construing  it.  The  plain  words  of  an  Act  of  Parlia- 
ment must  be  followed,  and  if  consequences  arise 
which  twon  imeipsehMit,  it  must  be  left  to  the  Legis- 
ktnre  to  ooneoc  the  effect  of  the  Act.   But  in  the 

present  case  I  do  not  see  that  the  enactnu  iit  is  an  un- 
wise one,  and  I  am  quite  sure  that  it  is  very  plain.  The 
provisions  of  section  116  are  to  apply  "  with  ren)ect 
to  anv  action  bconf^t  in  the  ^gh  Conrt  which 
codd  ABTe  bem  oommenoed  in  a  county  oonrt" ;  that 
iipiedsely  the  cjise  here:  the  section  contituKs,  '"if 
hi  any  action  foundeil  on  contraet  the  plaintul  sliall 
rf-cover  a  suju  less  than  twenty  poiuidn  he  shall  not 
he  entitled  to  any  costs  of  the  action."  It  is 
impomible  to  doubt  what  that  means.  Here  the 
plttntiff  has  htouglit  in  the  High  Oourt  an  aotion 
»Wch  could  hate  been  oommenoed  in  the  county 
•^nrt,  and  ho  has  recovered  less  than  twenty  pounds. 
Therefore  this  is  a  caao  in  which  liis  cost*  are  taken 
tway  by  the  Le^slaturoln  plain,  unambiguous  words. 

Then  it  is  said  that  there  are  words  in  the  section 
wUdi  show  that  that  was  not  the  intention  of  the 
statute — "  unless  in  any  such  action,  whether  founded 
Sn  contract  or  on  tort,  a  judge  of  the  High  Court 
SSrtifiea  that  there  was  sufficient  reason  for  ]>riiit,'-iiif^ 
^  action  in  that  court."  It  appears  from  those 
vords  that  the  only  person  who  can  interfere  with 
tiis  anrenality  <A  this  enaotmentt  which  absolutely 
tdas afWBj ooMini ocrlain oases,  is  *' a  judge  of  the 
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judge  "  ;  80  that  there  can  be  no  doubts,  and  no  such 
practice  can  arise  as  to  the  exercise  of  this  power  by 
thi'  judge  of  the  county  court  as  appears  to  have 
i  arisen  imder  the  earlier  Act.  This  certifioate  can  oul^ 
be  given  by  a  judge  of  the  High  Ooort,  and  it  is 
therefore  impossible  for  the  county  oourt  judge  to 
allow  costs  in  a  case  which  comes  within  section  116. 

It  was  said,  again,  that  this  statute  has  received 
judicial  construction  from  the  Court  of  Apx)oal,  by 
which  we  are  botuid.  But  the  case  of  HarrU  T. 
Judm^  so  far  from  giving  oouatenanoe  to  the  oon- 
tentum  of  ^  iqipwant,  is  in  favomr  of  llie  re- 
spondent. That  was  an  action  remitted  to  a 
county  court  in  which  the  plaintitrs  recovered  more 
than  i'20,  though  less  than  £.50.  It  was  sought  to 
obtain,  after  the  trial  in  the  county  court,  an  order 
to  tax  the  costs  upon  the  Oourt  scale,  and  the 
Lords  Justices  held  that  thsra  was  no  jurisdiotion  to 
make  subh  an  order.  They  all  ooncivrad  in  holding 
Uiat  the  Act  of  I  VSS  applies  to  such  an  action,  ana 
that  if  a  plaiutiiT  brings  such  an  action  in  the  High 
Court  he  does  so  at  the  peril  of  being  deprived  of  his 
costs.  It  is  said  that  tiiat  is  a  hardship ;  but  it  seems 
to  me  that  flieview  taken  by  the  Legislature  is  that  a 
suitor  cannot  be  prevented,  from  bringing  his  action 
in  the  High  Court,  but  that  he  must  run  the  risk,  if 
he  fails  to  r(>cover  £20  in  an  action  founded  on  con- 
tract, of  losing  all  costs  whatever.  I  can  see  nothing 
inexpedient  in  that  view.  Not  only  are  we  deciding 
aocording  to  the  express  words  of  the  statatSi  hot 
our  decisioB  is  supported  by  the  iudxuMnt  of  tba 
Oonrt  of  i^eal  in  tne  eass  to  wfaion  I  nave  refaned. 


Cave,  J. — I  am  of  the  same  opinion.  The  ques- 
tion we  have  to  decide  is  whether  this  case  is  governed 
by  section  65  or  by  section  116  of  the  County  Courts 
Aot,  18S8*  Section  65  applies  only  to  aotions  founded 
on  oontraot  brought  m  the  Obnrt,  bat  it 

inblndes  certain  actions  founder!  on  contract  which 
could  not  have  been  commenced  in  a  county  court ;  it 
gives  power  to  order  the  transfer  of  such  actions  to 
the  county  oourts  and  it  deals  with  the  costs  of  such 
actions — "  tiie  OOSiS  of  the  parties  in  re^Mot  of  pro» 
coedings  subsequent  to  the  order  of  the  judge  of  the 
High  Court  shall  bo  allowed  according  to  tho  scale  of 
costs  for  the  time  bein|j  in  use  in  the  county  courts." 
That  is  a  general  provudou,  and  I  do  not  apprehend 
that  there  is  anytmng  to  prevent  the  Legislature  from 
introducing  ezocptions  with  respect  to  aotions  which 
wotdd  otherwise  fall  within  section  66.  Tbey  have 

flniif'  SO  by  se<'tif)ii  IKJ,  which  relates  to  actions 
fouude<l  upon  contract  and  also  to  actions  loimded 
upon  tort,  but  only  to  actions  which  could  have  been 
commenced  in  a  county  oourt;  that  section,  therefore, 
onl  V  deals  with  a  part  of  tin  sniijeot-niattar  whieh  is 
dealt  with  by  section  65. 

For  saying  that  section  116  applies  to  actions 
which  have  been  rcmitfcd  from  the  High  Court  to 
the  coimty  court  we  liave  the  authority  of  the  Court 
of  Appeal  in  IlnrrU  T.  Juigt,  for  all  the  judges  who 
decided  that  case  were  agreed  that  it  sfifiies.  The 
judgment  of  Isndley,  L.J.,  is  not  quite  SO  clear  as  to 
this,  as  are  tho  jiulgments  of  the  other  two  Lords  Jus- 
tii  I  S.  wlio  are  very  expreas  on  the  point.  But  that 
tluit  wii.>  the  view  nf  LinJl'  V,  L.,J.,  is  luuiui'cst, 
because  ho  held  that  tlte  plaintiff  in  that  case,  who 
had  brought  his  action  in  the  High  Court,  and  whose 
action  had  been  remitted  to  the  county  court,  oould 
not  have  his  costs  upon  the  High  Court  scale  when  he 
had  recovered  morf  than  £20,  but  less  thiin  £50. 
Lindley,  L.J.,  therefore,  as  well  as  the  other  Lords 
Ju.stices,  helrl  that  secti(m  1 1(3  applied,  and  also  that  a 
judge  of  the  High  Court  had  no  juiisdiotion  to  nant 
titatsflotion.  Ilia  other Loman** 
i^on  tka  qnsstkn,  and  Xagr,  XaJ., 


a 

tioes  are 
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Whitr  v.  Ooskn. — Ria.  v.  Justicks  of  MisKry  HioirER. 


HtOB  Ooxner. 


at  till- cioso  ut  hiH  judgiucnt  puta  it  in  the  strungeat 
pOMiblo  language.  Ho  says  : — "  Section  65  empowers 
A  ja4ss  obaiiuMira  to  tnuuiir  anj  actions  in  whioli 
not  mora  Aan  £100  li  eibiiiiMd  to  a  ootmty  court ,  and 
providoa  that  when  the  order  i«  made,  •  the  action 
and  all  procp<*<lii'g8  therein  shall  be  tried  and  taken  in 
such  court  ftfl  if  the  action  had  been  originally 
oommenoLHl  therein.'  The  oo<it«  aubaeqaent  to  the 
transfer  are  to  be  on  the  county  oooit  scale,  '  and 
tlie  oosta  of  tlie  oxdar  tad  aU  prooeedinga  prenoualy 
(Irareto  shall  ba  allowed*  on  the  Higli  Court  scale. 
Aftor  sill  h  tratisfiT  thfrrfrom  the  judge  of  the  High 
Court  hnii  no  further  jurisdiction  in  the  action.  And 
as  to  oobU,  if  less  than  £50  is  recoTered,  in  iny 
opinion,  section  11«  applies,  and  not  section  65,  and 
only  county  court  oosta  can  be  given  as  to  any  part 
oi  the  aotion."  Zhflnlora  tiie  Locd  Jostioe  expresses 
a  sfaong  oonviolionfliat  section  66  is  qualified  by  sec- 
tion llf>,  and  that  section  110  applirs  to  idl  actions 
which  might  have  been  commenced  in  a  county  court 
when  they  have  been  conunenoed  in  the  High  Court 
and  transferred  to  a  county  court.  If  sootiou  116 
applies,  it  is  clear  that  if  the  plaintiff  reoorers  less  than 
aSO  he  oaimot  get  any  costs  unless  he  brings  himself 
wilUii  the  proriso.  lindlcy,  L.J.,  in  nnrrit  v. 
Jtuigt  says: — "  In  a  transferrcid  action  the  rul<vs  oon- 
tainod  Iti  M>ction  116  must,  in  my  opinion,  be  applied 
by  the  judge  of  the  county  court  to  which  (hf  notion 
has  t>ccn  transferred."  I  should  have  a  difUculty  in 
following  that,  and  the  other  Lords  Justices  expsss 
BO  euoh  Tiew.  fiat  thai  gnsetion  does  not  arise  here, 
forfhe  plaiuUiy  doee  not  relj  on  any  certificate  under 
the  proviso  in  section  IIG.  but  asserts  that  he  is 
entitled  to  his  costs  without  any  such  certificate.  I 
think  it  is  clear,  and  in  accordance  with  the  decision 
in  Ilarrit  ».  Judyt,  that  in  the  absence  of  such  a  cer- 
tifleato  which  tite  plaintiff  has  not  obtained,  and, 
PWhli|iet  oonld  not  obtain — he  is  not  entitled  to  have 
In  octe  tand  by  the  registrar,  and  that  the  county 
court  jndge  ivas  right  in  so  holding. 

Apifnl  diamimfd  :  hnvf  to  appeal  'jrant'-d, 

tioUdtor  for  the  plaintiff,  Untry  Futi^frty. 

^Bolidtow  for  liw  difndnt,  Ptiw,  Aym,  & 


Q.  fi.  INt.  \ 
(Lord  Coleridge,  C.J.,  \  Nor.  19. 

and  Wais.  J.)  ) 

Eeo.  v.  Justices  ok  Miskin  Hioiieu.  («.) 

Liren»tnf/  low —  nenrieal  -  (iraundji  uf  ohjedioti  — 
"  /'('-*(. r./rr/r/  rhitrncltr  —Evidence — JuMicts"  <//«- 
crttion—Licetuiug  AtU,  1872  (35  it  36  Viet.  c.  W), 
s.  42;  omf  1874  (37  «  38  KiM.  e.  49).  «.  96. 

I'jim  an  appliaifioii  /it  the  renewal  of  a  licence,  the 


Ujpm  tke  hearing  of  U»  lyppUeaHam  As  Jmtim  admUled 
endenct  <ff  thrte  eimvidioiu  agaitul  premmit  holders  of 
the  licence,  hut  it  tews  admitted  that  the  applicant  bore  a 

fj(H)d  rhanvtf  r. 

Held,  that  the  rvidence  ims  properly  admitted,  imttmuch 
a$  it  vxu  not  mxeasary  that  eriiUnce  directed  to  the  dia- 
or<ierly  cltaracUr  if  a  liceiued  hottse,  thuuld  he  confined  to 
SKch  matter t  only  a$  affected  the  personal  character  qfUte 
aa^icamt  by  shmoing  thai  he  hinui^  had  contnhdoi  to 
tht  diwrderly  character  of  the  houte. 

(a.)  HciKirtedbyJouN  P.  Mkuuok,  Esq.,  Barrister- 
•t'Lvw. 


Rule  nisi  for  a  vutndamut  to  justioes  to  hear  and 
determine. 

Ihe  laoti  an  shorid^  follows :  An  anplicaiioa 
waa  made  to  Am  iutieee  of  IGdtm  Higher  by  a  nma. 
named  Pitman,  the  licensed  occupier  of  the  Angil 
Inn  at    Aberdar*?.  for   a   renewal   of  his  lioenoe. 

Previous  to  the  gi'noral  annual  licensing  meeting  he 
had  receivr^l  notice  of  opposition  from  the  superin- 
tendent of  police  for  the  district  in  the  foUowiilf 
terms:  "That I  ahaU  at  the  neztflaneraL  hommag 
meeting  object  to  fhe  renewal  to  yua  of  the  Uoenoe  to 
sell  intoxicjiting  liquor-  at  your  house,  '  The  Angel 
Inn,'  upon  the  folluwing  grounds:  That  a  house 
licensed  for  the  sale  of  .such  liijuors  i.s  not  rwjuired  in 
the  UMghbourhood  in  which  your  house  is  situate. 
That  your  house  is  of  a  disorderly  character.  That 
'  NM  ia  not  atraotonlly  adapted  lor  tibo 
esnfed  on  tiMre.'* 
At  the  general  annual  licensing  mt  etinj  on  the  23rd 
of  August,  1892,  the  application  wivs  ;vdjoumed  as 
objected  to,  until  the  aajounu"^!  li(jon.sin<,'  nui  ting 
on  the  27th  of  September,  and  notioe  was  served  on 
the  applicant  reqniiinglim  to  attnd  personally.  On 
the  hearing  of  the  caw  OfidflDM  wm  tendered  in 
support  of  tiie  objectioa  to  tto  efltot  fliat  in  1880. 
18!H),  and  1N!)1  prfn-ious  holders  of  the  licence  bad 
boon  convictefl  of  jx^rmitting  drunkenness  and  of 
keepiiiff  the  house  open  on  Hunday.  This  evidence 
was  obiectc<d  to  by  the  solicitor  to  the  applicant,  as  no 
notice  had  been  received  that  such  ground  would  be 
rdied  spoilt  hut  the  jmlMM  admittitd  evideiwew 
ETidenee  waa  alao  given  es  to  flie  ilniebml  defsota, 
but  that  px'^jund  wis  ultimately  withdrawn,  and  it 
was  admitttni  that  the  applicant  waa  of  good  charact<»r. 
The  justioes  decided  to  refuse  the  renewal  of  the 
licence,  the  chairman  stating  that  they  did  so  on  the 
groimd  of  the  prenaoi  ooBviatians.  A  rule  niti  waa 
u«n  obtained  lor  »  MoiMlraMM  to  the  joitioeB  to 
rehear  the  appHcetion. 

By  section  42  of  the  Licensing  Act,  1872  (85  &  36 
Vict.  c.  94),  it  is  providc<i  that  "whore  a  licensed 

1 person  applies  for  the  reni'wiil  of  his  licence  thr  fol- 
owinff  provisions  shall  have  effect " : — Sub-aeciion 
2.  "  The  joitioes  shall  not  entertain  any  objeotikn 


to  the  MMiral  of  mdiliemw^  er  tdn 
wUb  reepeot  to  llie  renewal  thereof,  nnleee  written 
nottoe  of  an  inf<'iitioti  to  opjKJse  tlie  renewal  of  Ruch 
licence  ha.s  iM'en  serve^l  on  such  holder  not  less  than 
seven  duys  In  forc'  the  conuncncement  of  the  general 
annual  licensing  nu)etin|^:  provided  that  the  lioeu- 
sing  justices  may,  notwrfhstanding  that  no  notioo 
has  lieen  ^ven,  on  an  olijeelkn  beug  made,  edjonm 
the  grantmg  of  any  licence  to  a  future  day,  and  re* 
quire  the  attend.mce  of  the  holder  of  the  licence  on 
such  day,  when  the  case  will  bo  heard,  and  the  objec- 
tion considered,  as  if  the  notice  hereinbefore  pre- 
scribed had  been  given."  "  Subject  as  afore- 
said, licences  shall  be  renewed,  and  the  powers 
and  diacretion  of  ivttiam  telntive  to  sooh  renewal 
shell  be  eseroiaed  as  heretofore." 

By  section  2(i  of  the  T.icensing  Act,  1874  (37  &  38 
Vict.  c.  H*).  it  is  pnnided  that  "...  a  notice  of 
an  intention  to  op|M>se  tlie  renewal  of  a  licomx'. 
luider  section  42  of  the  principal  Act  shall  not  bo 
valid  unless  it  states  in  general  tenns  the  grounds  ou 
which  the  renewal  of  enoh  lioenoo  ie  to  bo  oppooed." 

•f.  r.  Anstin.  for  the  justices,  showwl  cause. — 
First,  if  the  ajiplicant  is  properly  before  the  court  on 
any  objection  whatever  the  justices  have  jtirisdiction 
to  exercise  their  discretion  judicially  utmu  any 
ground,  even  although  it  is  not  npttflMon  in  the  notico 
of  objection.  The  aeotkma  nowhan  my  that  tho 
only  grounds  on  triiiflh  the  jnsticee  shall  act  are  thoae 
•ee  jsr  Lnah,  L.J.,  in  Kx  forte  Jforttn,  40 
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HiOH  Court. 


I2^tt^l3a,  The42ndMatUttleftTMthe justioM' 
SuuISm  mfettared  irlun  fke  ptovisbnt  of  the  mo- 

tioo  iatn  been  oomplied  with,  and  when  the  objec- 
tkn  i*  not  penonaf  to  the  applicant  noticu  is  not 
vcesurj  :  Nharpv.  Wnkejidd,  39  W.  R.  501,  [1891] 
A.  C,  fer  Lord  HaniMm,  at  p.  188.  Secondly,  the 
jmiooi  MOfictidiii  irare  evioflnoe  of  th*  dtaorderly 
dMnfltar  of  the  "  house,"  which  wan  one  of  the 
poaodi  apedfled  in  Vnv  notice  of  objection,  and  the 
«nJy  vray  m  which  you  can  arrive  at  what  "is"  the 
cbuacter  of  tho  houjK'  is  by  refereuoe  to  ita  history. 

/.  Pattrtfin,  in  flipport  oi  the  rale.— Ab  to  the 
Meoed  point,  evidence  of  oomrioUoii  of  pnvions 

holders  of  the  licence  could  not  be  relevant  agaiiut 
the  present  applicant.  The  disorderly  character  con- 
tmplated  by  the  objection  must  moan  the  character 
at  tea  man,  not  <d  the  home :  bricks  and  mortar 
eoold  not  be  dieoidflriy.  But  em  if  it  were  relerant 
Rjch  eviilrnce  would  not  make  the  bouse  of  a  dis- 
ordi-rJy  charHcttT ;  every  technical  irregularity  renders 
a  landlord  liable  to  conviction.  [Lord  CoLEKrDOE, 
C.J.— But  the  Act  of  IHT'i  enacted  that  it  should  be 
•  grouud  of  objection  that  the  house  won  of  a  dis- 
omriy  chMMSter,  which  seeuu  to  ahow  that  the 
LBgnbtore  were  not  of  yonr  view.]  That  must 
mean  in  strictness  the  eharacter  of  the  occupier. 
[Wills,  J.— But  by  the  Wine  and  Beerhouse  Act,  1869, 
It  18  s  ground  of  objection  to  an  applicant  for  the  first 
tiauil  Even  if  this  were  a  hooae  within  that  Act, 
■ad  apphcant  WM  finoid  to  be  of  good  chaireoter ,  u  u 
onriction  of  a  former  holder  of  the  licence  would  bo 
i»Jiaiiigilile  in  evidence:  Rrg,  v.  Jiutias  of'  Mtrthyr 
Tyivil,  U  Q.  B.  J).,per  Lord  Coleridge,  C.J.,  at  p. 
M7,  33  W.  B.  Dig.  122.  rLoid  Ck>X.BBIDOS.  C  J.— 
Ifynrnttrke fhan wp^Btd  to  m  diflMmt  pert  of  the 

Lord  CoLE&roaE,  C.J. — I  am  of  opinion  that  this 
rale  matt  be  discharged.  It  is  an  application  for  a 
■r>tudamm  to  the  justices  to  hear  and  aetermine,  and 
titeir  answer  Is  that  thiqr  have  done  so.  Itisaaidthat 
tile  spplicatum  wee  not  heard  upon  proper  grounds 
ornjkju  jiroper  eWdeiice.  I  don't  agree.  Ithinktiie 
justiufs  have  act-e«l  w4tliiii  their  {x>wer8. 

N'ow  the  apnlituint  was  a  man  of  good  character. 
The  notice  of  objection  stated  that  "  the  house  is  of  a 
disorderly  character."  The  evidence  given  in  support 
of  that  was  three  convictions,  all  of  which  might  have 
taken  place  without  personal  discredit  to  the  appli- 
-.iii!,  hut  were  such  as,  in  the  minds  of  the  justices, 
showed  that  the  house  was  disorderly.  Mr.  Patersou 
ays  thai  bdUks  and  mortar  cannot  be  "  disorderly  "  ; 
bat  in  one  eeoae  I  do  not  a^pree  with  him,  and  Parlia- 
■ent  apparently  does  nol  ao  so  either,  beeense  Par- 
liainent,  in  the  "Wine  and  Beerhouse  Act,  1 8G9,  s.  8, 
rab-aection  (2),  says  that  the  licence  may  l>e  refused 
to  a  new  applicant  because  the  "house"  is  "dis- 
osderiy."  TdmI  is  a  parliamentary  phrase,  and  in 
As  Aofe  it  is  diatingoished  from  the  chimotw  of  tiie 
^i^ihcant,  and  the  ohjeoiioa  is,  tiunhnt  •  paitotly 
ftirone. 

Tli.  ii  it  IB  said,  even  supj)Osiui?  it  is  so,  the  evidence 
here  ia  not  receivable,  becanse  it  has  nothing  to  do  with 
the  penoaial  chanMtar  of  theappUcant.  True ;  but 
it  ■fipiieB  to  the  house,  and  I  have  already  observed 
ttat  tiw  honse  and  the  character  of  the  applicant  are 
dijttinguished  by  the  Legislature.  Again,  it  is  said 
t'lat  the  eridflDoe  was  insiuBdent.  That  is,  of  course, 
'  qoestaOA  ot  fsct  for  the  justices.  There  are  cases  in 
wliigh  om  oomrifltiaa  woiud  snffioe;  then  we  others 
Jb  wbiuli  'wvy  ntsnjr  would  not. 

The  larger  question  has  been  practically  settle<l  in 
flks  House  uf  liords,  and  it  is  not  for  other  tribunals 
iBttHirftWftjr  thsirdegUon;  bail  gifo  mj  jndf- 


HlOH  Ck>VBT. 


msnt  i^pon  the  pound  that  the  justioss  had  junsdie> 

Wlixs,  J. — I  am  ol  the  same  opinion.  I  think  the 
short  result  of  Skan  T.  WakeJUU  as  to  this  is  that 
the  justioss  are  at  nberty  to  go  into  other  relersat 

grounds  which  may  suggest  themselves,  hut  when 
tlie  objection  is  not  personal  to  the  ai>plicant  it  is  not 
necessary  to  give  notice.  But  bore  I  think  that  does 
not  appdVf  because  they  did  act  upon  the  ground 
speoified  m  the  notice  of  objeelioo.  The  question  is, 
therefore,  whether  they  had  any  evidence  of  it.  It 
is  no  doubt  a  good  objection  if  it  is  not  specified,  but 
3Ir.  Paterson  says  that  it  means  no  more  than  that 
the  apjilicant  has  contributed  to  the  disorderly 
character  of  the  house.  I  csamrt  agree,  for  I  tUnk 
the  policy  of  the  Act  was  to  mean  » jQMid  deal  mon. 
In  fbo  Wute  and  Beerhouse  Act  1889  expreeridns 
are  used  which  show  what  reiiUy  is  meant.  Under 
that  Act  a  certificate  is  granted  for  a  year,  and  it  is 
made  an  objection  to  a  new  applicant  that  the 
"house"  is  of  a  disordeily  chsmcter  (section  8» 
snVseetifln  (2)).  I  tidnk  the  policy  m  the  Aot 
wivs  intendtsd  to  insure  good  order.  Everyone 
knows  what  a  well-conducted  house  uieans ;  it  is 
ill  one  sense  a  solecism,  hut  it  is  a  cDiuinun  ex- 
pi-ession  appUoabln  to  what  is  done  in  the  liouse, 
and  I  thins  the  Legislature  ddibsrately  intended,  no 
matter  whose  hancu  the  honse  was  in,  that  if  the 
honse  had  a  certain  character  stamped  upon  it,  the 
justices  ini<;ht  crinsidor  it.  I  think  the  evidence  was 
perfectly  li  gitiiiiate,  and  if  I  had  to  decide  the 
question  of  character,  about  the  first  question  I 
should  ask  would  be,  whether  there  had  been  taj 
previous  oooviofiotts.  I  thinic  that  Fsilianieiit  in- 
tended that  that  state  of  things  should  not  be  got 
rid  of,  by  merely  transferring  the  business. 

Ruie  ditehargtd. 

Solicitors  for  the  justices.  Bell,  Broiridtt  4  Qrojf, 

for  Leirin  il-  Jowt,  Merthyr  Tydfil. 

Solicitors  for  the  appUcaut,  J'urkia  Jt  Co.,  for 
Fhmpt  A  Am,  Absidiire. 


a  B.  Div.  ) 
(Lord  Coleridge,  C.J.,  f  Nor.  17. 18. 

andWais.J.)  ) 

Fkllows  v.  Ownsbs  of  xiis  Vessel  "Lord 
ftmresy.**  (a.) 

Cuiniiy  court — Practice — I^irrritool  Court  of  Va'^^aiy  — 
Admiralty  juriadictimi — Rule  empowrriuy  mjiMrar  to 
give  aitmmary  judyment — Invaltdity — Pruhihitiini  — 
C'ouf^  OmgU  Admiralty  Juritdidion  Act,  1868  (31 
^  82  Vid.  c.  71).  u.  10,  13,  23,  25,  36— Ouiite 
Courtis  Adinirulti/  Jurisdictivn  Anmdnmt  Adt  1869 
(32i£33  (Vd.  c  ol),  m.  1,  6. 

Under tedioH  6  o/the  Oomtg  OtmU  AimiraUif  Jurit- 

didion  Amendment  Ad,  1H69,  the  asBessor  of  the  Court 
of  Pa»mye,  Liverjfool,  haa  jnwer  to  make  general  rules 
atid  orders  fur  regulatimj  tin-  prm  tife.  undpnctd^m  ^ 
th«  admiraUu  JuritdkUoa  of  tluit  cvurt. 

Hdi,  that  a  rub  ten^irinq  on  <A«  rtgittrar  of  the 
court  a  power  ef  tummary  judgment  $imiiar  to  that 
exerciitd  ufuitr  order  14  of  the  Rules  of  the  Supreme 
Court,  1883,  tOM  i$H>alid. 

Motion  for  a  pR^bition  to  prohibit  the  enforoe* 
ment  of  an  order  made  by  the  deputy  registrar  of 
the  LiveqxKil  Court  of  Passage^  rewMed  to  the 

court  by  the  judge  in  chambers. 

(a.)  Beported  by  F.  O.  BoBmsoir,  Bsq.,  Barristor- 
at-lnnr. 


Fellows  r.  Owners  or  tite  Vessel  "  Lord  Stavlby. 
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Fnxows  V.  OwMSSB  OP  TBK  TnsKL  '<  LoKD  SsrAKunT.** 


HlOH  COTTKT. 


The  dctioii  was  an  aduiiralty  action  in  rem 
lirniin^lit  ill  tlio  Court  of  Pii.ssagn,  Uvi  rjirnil,  <o 
recover  a  sum  of  money  allesod  to  be  duo  to  the 
ptofaitHBi  for  servioea  rendma  Iqr  than  as  mmmu 
on  the  Tinel  Lord  tito^^. 

Tb»  aotion  mt  defeoctod  by  the  mortgagee  in 
possession  of  the  vessel. 

Tlie  plaintiffs  took  out  a  sumiuoiis  in  the  Court 
of  I'liRSfige,  culling  on  the  dcfrnilant  to  sliuw 
cause  why  the  plaintiffs  should  not  sign  hual 
judgment  in  the  action. 

defandant  ol^eoted  that  thero  «H  no  joiudic- 
tloB  in  the  Ooort  of  PttuMge  to  make  a  aommary 
order  for  judgment,  but  the  deputy  registrar  over- 
ruled the  objection  and  made  an  order  giving  the 
pliiintifTs  leave  to  sign  tinal  judgment  for  the  amount 
claimed  and  costs.  The  deputy  registrar  acted  under 
an  order  for  "  regulating  and  amending  the  practice 
and  procedure  "  of  the  Court  of  Poaeage  made  un  the 
10th  of  Ftabmary,  1882,  by  the  ameaaor  and  presiding 
judge  of  the  court.  That  order  waa  as  follows  :— 
"  Whereas  it  is  desirable  in  adnuralty  actions  in  rem  or 
in  persumim  brought  in  the  said  Court  of  Piissiige  to 
recover  a  debt  or  liquidated  demand  in  money,  with  or 
without  interest,  upon  a  contract,  express  or  implied  (as, 
lot  inatanoe,  for  wM;es,  neoeaaariea,  towage,  or  pay* 
ment  of  a  liqnidated  amoont  of  money),  and  the  writ 
of  summons  has  been  specially  indoraed  with  the 
particulars  of  the  amounts  sought  to  be  recovered 
after  giving  cre<iit  for  any  pnymont  or  set-off, 
the  plaintiff  shall  bo  at  lilKTty  whore  the  defendant 
appears  to  a  writ  of  summon  so  indorsed,  or  where  u 
thud  penon,  by  leave  of  the  court,  intervenes  in  any 
SQoh  aotUm,  to  apply  for  leave  to  enter  up  judgment 
or  decree,  and  to  issue  execution  thereupon  as  here- 
inafter mentioned ;  I  do  order  that  when  an  appear- 
ance has  been  entered  to  ji  writ  nf  summons  so 
specially  indorsed  as  aforejsaid,  the  plaintiff  may,  on 
affidavit  made  by  himself  or  by  any  other  person  who 
can  swear  positively  to  the  debt  or  cause  of  action, 
verifying  tne  cause  of  action  and  stating  in  hts  belief 
that  there  is  no  defence  to  the  action,  call  on  the 
defendant  or  such  third  person  to  show  cause  before 
the  assessor  or  registrar  why  the  plaintiff  should  not 
bo  at  liberty  to  enter  up  judgment  or  d«^croc  for  the 
amount  so  indorsed,  together  with  int4'rest,  if  any, 
and  costs.  A  copy  of  the  affidavit  shall  accompany 
the  sanunooB  or  nolioe  of  motion.  The  assessor  or 
Ngtatrar  may  Vtmtmon,  nnless  the  defendant  or 
meh  third  peraon  as  aroreaaid,  by  affidavit  or  other- 
wise, satisfy  the  assessor  or  registrar  that  he  has  a 
goo<l  defence  to  the  action  on  the  merits,  or  disclose 
SJich  facts  o-s  niiiy  lie  deemed  siifHcient  to  entitle  him 
to  defend,  make  an  order  empowering  the  plaintiff  to 
enter  up  judgment  or  deerae  aocordingly,  ud  to  pro- 
«aod  to  cmNition  thareapoa  aa  in  ac^auj  oaaea  in 
admbaU^  aotiona  hi  the  saU  oourt" 

J.  I),  dravford,  in  support  of  the  writ. — Aduiiriilty 
jiirisiliction  was  conferrea  on  the  Court  of  Pa-ssage  by 
section  25  of  the  Coimty  Courts  Admiralty  Jurisdic- 
tion Act,  1868,  which  gave  it  the  aamo  powers  in 
adnizalty  as  were  ooofened  on  oonnty  oourta  which 
have  adimralty  jurisdietion.  Seetion  IS  of  that  Aet 
providaa  diat  admiralty  causes  in  county  courts  are  to 
be  heard  by  the  judge,  and  (section  10)  arc  to  be  tried 
in  the  same  way  as  civil  causes,  Tliis  order  as  to 
procedure  made  by  the  assessor,  conferring  j  urisdiction 
on  the  registrar,  is  contrary  to  these  provisions. 
Section  6  of  the  «m«niiiT.g  Act  of  1869  (which  Act  is 
to  he  read  as  one  witli  the  Act  of  1868)  gives  the 
assessor  power  to  maki-  rules  and  orders  regulating 
the  practice  and  procedure  of  the  Court  of  Passage, 
but  it  was  (july  intcndfid  that  the  assessor  should 
have  the  same  power  of  making  rules  as  county  court 


judges  had  by  «ection  of  the  Act  of  I  SBS.  Tliis 
order  gives,  in  effwt,  the  proce<iure  of  onler  11  to  the 
Court  of  Passage,  but  county  courts  have  no  such 
procedure,  and  it  was  the  intention  of  these  statutea 
to  deal  with  the  Court  d  Pa  wage  on  tha  aame  hana 
as  county  oourta. 

He  referred  to  Th,  0<tu>r  t,  ^  P-  D.  247,  '29  W.  B. 
Dig.  61 ;  SptTg  V.  iMfn^Ts,  I  Cababe  &  Ellis,  <>03. 

Dr.  Ommtnt,  for  the  plaintiffs.— The  writ  should 

bo  rcfusofl.    This  is  not  a  rpiestion  of  jurisdiction,  bot 
of  procedure,  and  the  order  is  a  vahd  order. 

Piekford  {.Tw^rph  Walton,  Q.O.,  and  W,  F.  3\iylop 
with  him),  on  behalf  of  the  Mayor  and  Corporation 
of  Liverpool,  opposed  tlie  motion  for  the  writ, — The 
assessor  of  the  Cfourt  of  Passage  had  |Miwer  t^i  make 
this  rule.  The  power  to  make  rules  given  to  him  by 
s«H  tion  (>  of  the  Act  of  l^tiO  is  the  same  liS  that  given 
to  the  judges  of  the  High  Ck>art.  Tha  hitter  hav«  in 
certain  oaaet  delegated  theb  jwisdkltol  to  naatan^ 
and  so  in  this  case  the  assessor  hat  delegated  hia 
jurisdiction  to  the  registnir.  The  asseasor  has  power 
to  make  rules  and  regulations  deahng  with  the  prac- 
tice anil  procedure  of  his  court.  The  use  of  the  word 
pro' I ■( hire  shows  that  something  wider  thannnu^tice 
in  the  ordinary  sense  of  the  wmd  waa  intendiad,  and 
it  would  inolnda  lodh  a  nila  aa  thia  one,  for  the  power 
to  nrooood  summarily  is  a  procedure. 

He  referred  to  In  re  MiUt,  36  W.  R.  65,  34  Ch.  D. 
24  ;  Iml  v.  Emmerson,  36  W.B.  SiS,  12  Afp.  Oas.  900, 

CrtDv/ord  n^plic<l. 

Lord  Cot,ERrr>f3E,  C.J. —Tlie  question  to  be  deter- 
mined in  this  ctisc  is  whether  the  jodgO  of  the  Court 
of  Paaaaga,  Liverpool,  had  power  to  niaka  a  nle  of 
praetioe  whidi,  in  afllBct,  applies  order  14  to  the  prac- 
tice of  the  Passage  Court.  The  argument  that  he 
had  such  power  depends  oti  a  niimber  of  statutes  and 
on  rules  which  have  been  made  by  the  jiidiros  deal- 
ing with  practice  and  procedure.  It  might  be  hanl 
to  say  that  the  subject-matter  of  this  rule  is  not 
covered  by  tha  word  procednxa;  but  I  do  not  deoida 
the  i^ueetion  on  that  ground.  Tha  caae  turns  on  tiie 

construction  of  two  Acts  of  Parliament,  the  County 
Cimrts  .Vdmiralty  Jurisdiction  Act,  ISfJS.  and  the 
an>ending  Act  of  lS»i!t,  which  are  to  bo  ri  ad  t<igetln  r 
as  one  Act.  By  th<'  Act  of  IS&S  it  is  enacted  that 
adminilty  cases  in  county  courts  and  in  the  Liverpool 
Court  of  Passajre  shall  be  heard  and  detenninaa  by 
the  judge,  and  l>y  the  judge  alone,  in  like  manner  u 
civil  cases  are  ln'ard  anil  di'tcnniiied  in  county  co»«rts. 
Hy  section  .'!'>  tjoueml  oniers  are  to  be  made  for  the 
])urpiise  ni  n  gulating  the  practice  and  j)roceduro  of 
the  admiralty  jurisdiction  of  county  courts  and  by 
section  6  of  tha  Aotof  1869  the  assessor  of  the  Coun 
of  Passage  ia  answered  to  make  rolaa  and  ordera  aa 
to  the  procedure  and  praetioe  of  that  ooort.  lUin^ 
into  consideration  the  fact  that  the  two  Acts  are  to  Ix' 
read  t<igcther  as  one  Act,  it  caimot  be  doubte<l  that 
the  judge  uf  the  Court  of  Passage  had  the  snue  puwor 
to  make  rules  as  a  county  court  judge,  and  1  do  not 
think  it  can  be  contended  uiat,  this  jurisdiction  having; 
been  conferred  on  a  partimilar  aet  ol  oourta,  of  whii^ 
the  court  in  ^neation  ia  one,  thoaa  courts  had  the 
power  of  altonng  their  jurisdiction  and  ]irorw>ding  in 
a  manner  contrary  to  the  deliuite  enuctment  of  the 
statutes.  But  it  is  said  that  there  is  a  difference  as  to 
the  judge  of  the  Court  of  Pas.sage,  because  by  the 
later  statute  hij  has  apparently  the  power  to  make 
rules  without  tha  sanction  of  the  Loid  ChanoeUor.and 
that  therefore  he  can  proceed  in  a  way  in  whMn  no 
other  couiitj'  court  judge  cjin.  I  am  not  prepared  to^ 
say  that  that  may  not  be  the  case,  but  in  my  opinion 
that  does  not  signify,  because  the  question  is  whet Ikt, 
reading  the  two  Acts  together,  a  power  is  given  to 
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the  awcMor  of  the  Court  of  Passage  which  it  is  im- 
^timble  to  argfao  is  conferred  on  county  court  ju(lgi>«. 
ihc  Acts  are  to  be  roinl  m  one  Act,  givinf  for  thu 
tint  time  a  statutory  jurisdiction,  and  oraoring  in 
[ilaai  tamui  that  •tatetory  j  urisdiction  to  be  exorcisod 
■  aputionlar  way,  and  I  do  not  see  how  they  can 
iMd  M  giving  power  to  repeal  a  part  of  Iht  Aot 
tadf  and  to  OEMOiM  the  jtirwdictioii  in  •  diftrant 
my. 

Now  that  would  probubly  bo  sufficient  to  decide 
Una  case — naauij,  that  the  jurisdiction  for  this 
porpose  b  statirtory;  tint  the  judge  has  powers 
ich  are  »itatiitc)ry  powers  ;  that  he  is  to  exercise 
i .  m  MOuriliug  to  thf  statute,  and  that  there  is  in 
tl.:.».  Act  of  Parliament  nothing  to  show  that  he  has 
power  to  repeal  the  very  Act  which  conferH  the  juris- 
oation  vfoa  }dm,  and  to  exerdse  that  jurisdiction  in 
t  way  totally  oontnury  to  that  Aot.  It  has  been 
wint«d  out,  it  this  power  oxiitB  m  the  judge  of  the 
Paisafce  Court,  it  exists  without  the  liniitaf  i>;ins  which 
hsve  been  thought  necessary  to  the  exercise  of  the 
pwers  in  every  other  case.  No  other  county  court 
hssgot  it  No  aai  of  raks  InMned  by  the  oonnty 
Qosrt  jodgM  oontaiii  this  powv;  and,  fnrUiar,  in  tho 
c»*»<  i  if  the  superior  courts  the  power  to  apply  order 
14  has  b«  en  liiuited  by  a  variety  of  safeguards  which 
do  not  exist  in  this  Act.  The  rules  have  to  be  laid 
before  Parliament  and  are  liable  to  be  annulled.  But 
there  is  no  such  provision  here  with  regard  to  the 
judge  of  the  faaiaca  Court,  so  that,  if  the  power 
contended  for  existi,  the  assessor  of  the  Passage 
Govt  might  make  a  rule  of  this  sort  without  appetil 
and  without  its  being  annulled  or  altered  or  varied  by 
^ly  authority  enecpe  Ui  own. 

It  ammn  to  aoi  lyait  fEOm  the  oondnsiopa  to  be 
dnnni  from  the  plain  wofdi  of  the  Aot  of  FariiameDt, 
that  nch  a  conclusion  as  that,  which  must  be  the 
ranilt  of  the  argument  on  the  other  side,  is  a  very 
rtrong  argument  in  support  of  the  coiKlusion  at 
vhich  I  have  airived  from  the  words  themselves.  I 
n  aware  that  when  wotda  oi  a  atatute  are  dear,  we 
most  interpret  them  aoixffding  to  thefa*  natural 
meaning,  whatever  the  consequences  may  be ;  but  it 
n  a  string  arguinfnt  in  favour  of  the  reasonable  con- 
(iosion  to  show  that  a  conclu.sion  that  is  unreasonable 
VDOld  foUow  from  a  construction  that  is  not  in 
aeooidance  with  the  plain  words  of  the  Aot.  I  am, 
tiierefore,  of  opinion  that  this  prohSiilion  dionld  go. 

Wills,  J. — I  aui  of  the?  same  opinion,  and  liiivf 
V"ry  little  to  add.  It  seems  to  mo  that  Mr.  I'ickfurd 
is  right  in  saying  that,  as  far  as  the  expression  "  prac- 
(ioe  and  proce£ie**  ia  eonoemed,  it  is  sufficient  to 
cover,  at  all  events,  one  part  of  the  mbjeot-matter  of 
this  rule,  namely,  the  application  of  what  is  com- 
;ijouly  called  order  1 1 ;  whether  it  is  sufficient  to  cover 
tLe  other  part,  namely,  the  transference  of  jurisdic- 
tion from  ttn  jndga  <tf  the  Passage  Court  to  the 
miatiai,  mnj  n  man  open  to  qnestion  I  think, 
iKoaoae  it  does  not  seem  to  me  tiiat  the  rdative 
!  -itions  of  the  judge  of  the  Passage  Court  and  the 
:t;gl^trar  of  the  Passage  Court  are  at  all  analogous  to 
the  relations  which  subsist  b<>tweeu  the  judges  of  the 
High  Gonrt  and  the  masters.  As  I  had  Ofxsaaion  to 
point  oat  in  a  similar  case  8peer$  t.  Duggtn — the 
useflsor  of  the  Passage  Court  oocupies  a  somewhat 
wiomaloufl  position,  and  is  not  like  a  judge  of  the 
High  Court.  Hi'  is  i.nly  u  statutory  assessor  who 
htia  the  n>^ht  to  preeido  at  trials  and  to  give  judgment 
th<  re.  He  has  no  jurisdiction  in  chambers,  nor 
mdeed  any  jniisdietion  soumt  that  oonianDsd  bgr  oer- 
tain  Acts  of  FteBament.  Under  Hum  there  is  no 
ftppeal  from  the  registrar  to  the  asseraor.  Therefore 
the  analogy  relied  on  in  support  of  the  power  to 
tnoefer  the  jnrisdietinn  is  incomplete.    But  I  do  not 
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think  that  it  is  neoessary  to  decide  that  question,  and 
I  would  rather  leave  it  to  be  further  considered 
should  a  similar  question  arise  on  a  futurr  (n.'casiiin. 
It  seems  to  me  that  the  answer  to  Mr.  Pickford's 
arg^ument  is  what  the  Lord  Chief  Justice  has  pointed 
out*  namehr,  that  in  section  10»  section  13,  and  section 
28  of  flie  dounty  Coufts  Admhnlty  Juisdiotion  Act, 
1868,  the  jurisdiction  to  deal  with  admiralty  matters 
is  in  terms  cast  uixm  the  judge,  and  there  is  the  very 
significant  fact  that  section  23  provides  that  "the 
court  may  order,  and  the  registrar,  on  suoh  order, 
ma^  seal  and  issue  prooeas." 

I  think  that  this  rule  which  the  learned  assessor 
has  made  amounts  to  a  n^peal  of  part  of  the  very 
Act  under,  and  for  the  purjKjaes  of,  which  the  rule  was 
made.  The  power  to  make  the  rules  is  confined  to 
making  rules  under  the  Act,  and  I  think  a  rule  which 
repeals  so  important  a  part  of  the  Act  as  I  have 
indioated,  and  takes  away  the  jurisdiction  of  the 
assessor  and  casts  it  upon  the  registrar  ii  a  repeal 
pro  tanto  of  the  Acts  of  IbtiM  and  1809. 

I  therefore  come  irithont  hesitation  on  this  part  of 
the  case  to  the  same  eonioloaion  as  has  been  uieady 
arrived  at  by  the  Lord  Ohief  Jostioe,  and  I  think  tins 
prohibition  most  go. 

Motion  'jmtiteil. 

Solicitor  for  the  plaintiffs,  ir.  A.  Tetlow,  lAverytool. 

Bolioitoci  lor  the  defendant,  PriMard,  Engk/Md, 

Jk  Co,,  for  Miller  Jk  WiUiarmon,  Liverpool. 

Bolidtors  for  the  Coiporation,  Venn  A  Co,,  for 
AOtmmmt  Town  CSerk  <rf  XivevpooL 
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IN  BANKEUPTOY. 

(Vanghan  Williams,  J.) )  *"*  ^ 

In  re  POTTS. 

Ex  parte  Taylob  &  SoKS.  (a.) 

Bankruptcy  —  Judgment  cndiU/rs  —  Apmtinimnit  of 
rtceiifr  of  equitable  iukrett — Secured  creaitort — Bank' 
ruptcy  Ad,  1883  (46  A  47  FM.  e.  02),  s».  9,  45,  18& 

In  July,  1891,  judynvut  ims  ohlaiiied  by  the  aggU^ 
canta  in  an  atHm  /or  £316,  under  which  t.r,c,ition  was 
i«awd  agaituA  the  dthlor'a  goods  with  no  ffffd.  Tn 
■f'lnuari/,  1H<)'2,  the  ilf  hfor  hffiime  nititUd  under  the  milt 
oj  Ilia  mother  to  «  share  in  the  residuary  reul  and  per- 
sonal estate  of  the  tettatrix ;  and  in  March,  1892,  the 
t^^ieaHU  oUained  an  order  in  tht  action  appointing  a 
receiver  in  reaped  of  emdi  sAore.  In  Mav,  1882,  the 
dehtor  ft-aa  adjitdijed  Itankm^  On  motion  by  the  appfi- 
aintu  fi/r  a  drrlarntion  that  they  roere  Sfcnrtd  creditors  in 
ri"*/itct  i-f  t/i'  !ih(ir>  to  which  (hi-  d'hiiir  uxis  enfithd  in 
the  reaiduary  estate:  under  hit  foother'a  will,  by  virtue  of 
<Ae  order  appointing  the  rtttivtr  hf  waif  ej  spfMsUs 
erenitton  of  the  aaid  share, 

II,  Id,  that  the  order  obtained  by  the  appOeanSa  did  not 
totiatiint'  thf  III  secitrtd  rriditors  if  tht  debtor,  and  that 
tlie  api,licatioH  for  adedarativn  to  HuU  effect  muet,  there- 
fore, oerqfiueS, 

Application  for  a  declaration  that  OSrtsin  OreditOCS 
of  the  debtor  were  secured  creditors. 
On  the  25th  of  July,  1891,  tiie  appliosnts,  Messrs. 

Danii'l  Taylor  &  Sons,  rtH^overed  judgment  against 
the  d<'bU>r  in  an  (iction  in  the  Queen's  Bench  Division 
for  i';JlG  1.39.  for  gQo<la  sold  and  dehvered,  and 
£7  l'*8.  costs.    Under  this  judgment  the  applicants 

(a.)  Beported  by  C.  F.  Mo&rsll,  £s^.,  liorzister- 
at-LftW. 
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usued  a  writ  of  fi-Ja-  against  the  goods  of  the  debtor, 
but  were  unable  to  recover  anything. 

In  January,  18R2,  the  debtor  became  entitled,  under 
the  will  of  nU  mother,  to  a  share  in  the  residaary 
Malaad  personal  estate  of  the  testatrix;  and  on  the 
Slit  of  lurch,  1892,  the  applicants  obtained  in  tho 
action  an  ordor  ftjipointing  onn  Edward  Cecil  Moore 
receiver  of  tho  moneys  n*oeivablo  in  resj)ect  of  the 
share  to  which  the  debtor  was  entitled  in  tlio  residu- 
ary estate  undoi  the  will  of  his  mother.  Tho  onler 
farther  provided  that  sndl  fMeiTer  should  have 
Uber^,  u  be  should  think  propor,  oat  of  tho  moneys 
to  be  TOoerved  by  bnn,  to  keep  down  liie  interest  on 
any  prior  incumbranec-s,  ana  be  allowed  such  pay- 
mentk  ni  passing  his  accounts,  and  that  "  sucli 
receiver  shall,  on  tho  30th  day  of  Juno  next,  and  at 
such  further  and  other  times  as  may  be  ordered  by 
the  master,  leave  and  pass  such  accounts,  and  shall, 
on  tbe  SOib  day  of  Julj  next,  and  at  uich  further 
and  otbsT  times  as  may  oe  beraaftcr  ordared  by  the 
mnster,  pay  tho  balance  or  Inilances  appt'iirinpr  due 
on  the  itccount^  so  left,  or  such  part  tluMtMif,  us  shall 
1)0  cortitiixl  a«  proper  to  bo  so  paid,  such  sums  to  bo 
paid  in  or  towarus  satisfaction  of  what  shall  for  the 
time  being  be  due  in  respect  of  tho  judgment  signed 
oa  the  2dUi  day  of  July.  1891,  lor  the  sua  of 
£916  lAs.  debt,  and  £7  10s.  for  ooata,  making  to- 
gether the  sum  of  l':J'-(  ."is.'* 

Tho  I'stute  of  tilt!  dt'ljtur's  mother  consisted  of  land 
and  otlier  property,  and  thr  oxc't.-utors,  in  pursuance 
of  the  trusts  of  the  will  fur  sale  and  convci-sion,  got 
in  the  estate,  and  were  now  in  a  position  to  distribute 
to  the  beoefioiariea  and  inffom  •i»iT»»ing  through 
then. 

On  tho  IBth  of  May,  1892,  a  receiving  order  was 
made  against  the  debtor  on  his  own  j>otition  upon 
which  ho  was  adjudicat<'d  luiukrupt. 

No  payment  had  yet  been  ma<.le  by  the  executors 
either  to  the  receiver  ap]>ointed  in  the  astionortO 
tbe  tcoitee  in  the  bankruptQy,  and  application 
in  eonseqtMiMe  now  made  to  the  oooit  by  Mbhm. 
Tiiylur  &  Sons,  the  applicants  asking  by  thoir  notioa 

01  niution  for  a  declaration  that  they  were  secorecl 
cnalit<)i-8  of  the  debtor  in  rexpectof  thesluin-  tn  wlii'Ji 
the  debtor  was  entitled  in  the  residuary  ( state  under 
the  will  of  his  mother,  by  virtae  of  the  order 
appointing  the  leoeiTsr  by  way  of  equitable  execution 
<»  the  said  share. 

H«rUri  Ittrd,  Q.C.,  and  JTidUnm  for  the  aj^Oicanta. 
-  The  rial  queation  ia  the  ptoper  oonitmetMn  to  be 
]iut  on  the  order  appdnting  the  reoetrer.   Section  45 

of  tho  'Bankniijtcy  Act,  1SS;J,  clearly  contomplates  a 
pro(  o<lurf  such  as  this,  and  that  in  the  case  of  an 
iHjuitul>lo  interest  execution  is  to  bo  by  appointment 
of  a  receiver.  There  is  no  means  of  getting  at  an 
equitable  interest  except  in  that  way.  In  tho  case  of 
in  re  JHehenmMt  Ex  parte  CAarrimhM  dt  Co.,  37 
V.  B.  ISO,  22  Q.  B.  D.  187,  the  xecttver  was  merely 
a  Meaner  against  goods,  and  the  decision  really  only 
dealt  with  tho  particular  order  in  that  citse.  It  cannot 
be  inti  iidfd  that  no  jjroLcss  shfill  bo  available  against 
u  debtor's  ociuitablo  interost.  What  was  said  in  the 
later  case  of  Utmmw  v.  J/a«M,  WW.  K.  Mlti,  [1891] 

2  Q.  B.  73,  geta  rid  of  any  general  effect  of  the 
dedflion  in  in  fw  Ditkenaen.  Tbe  atiplicante  are 
cloiirly,  secured  creditors  in  respeet  of  tnc  bankrupt's 
interest  under  his  mother's  will  by  virtuo  of  the  order 
which  they  obtained. 

Uuir  Minkruzt'e,  for  the  truitee. — ^The  cose  of  In  rr 
Diekenaon,  Kr  tmrte  Charringtm  Jk  Co.  is  an  authority 
that  a  receiversuip  order  does  not  give  a  mortgage, 
charge,  or  lien,  and  does  not  make  a  creditor  a  secured 
creditor.  That  view  was  also  taken  by  Cave,  J.,  in 
the  caae  of  In  re  TiUett,  E*  farte  KingtcoU,  6 


Morrell's  Bankruptcy  Cases,  70 ;  and  your  lordihip 
expressed  the  same  opiiuon  in  the  recent  c;we  of  /»  rr 
JIuttinyt,  ExiMtiit  limwn,  9  Morrell's  Rftukruptcr 
Cases,  234.    The  order  wllich  the  applicants  obtsuM 


doee  not  mahe  tim  aeaned  ocediton:  aaicL  in  any 
t,  itiinot  apRNMMiif  eoBBoatkm  wuak  iMabHi 


event, :  

completed. 


Vavohax  Williams,  J.— This  is  an  aiiplicalioB  hy 
Mewrs.  Daniel  Taylor  &  Rons  for  a  declaration  tint 
they  are  secured  creditors  of  the  debtor  in  respect  of 
tho  share  to  which  the  debtor  ia  entitled  m  the 
rosidoary  eatate  under  tiie  wiQ  of  bis  mother,  by 
virtue  of  an  order  appointing  a  receiver  by  way  of 
equitable  execution  of  the  said  share.  1  &m  of 
opinion  that  Messrs.  Taylor  &  Sons  an?  not  entitled  to 
the  order  for  which  they  ask.  Mr.  Keed  argned  tltii 
case  principally  with  reference  to  sectian  46  fli  (he 
Baukruptoy  Aoi,  1883.  His  oontsntion  wss  thai 
equitable  execution  of  the  character  wUoh  cne  hu 
in  this  case  was  execution  within  the  meaning  of 
section  15  ;  and  then  he  said  that  the  execution  hsd 
been  completed  and  that  under  those  ciieiKustauoes 
he  was  under  tho  terms  of  section  45  entitled  to  the 
beiiciit  of  the  execution.  In  my  opinion  the  position 
of  Meaare.  Taylor  ft  Sons  in  thia  caee  ie  not  that  of 
creditors  who  nave  iseoed  execution  witidn  the  nMn> 
ing  of  s.'cfinii  1,'>.  I  think  that  section  l'»  only  applies 
to  the  ciisi  s  which  are  spixiititsi  in  it,  and  this  case  u 
not  one  of  those  cases.  ITuder  those  circiiuistunces  I 
pass  by  section  4o  bt<cause  I  think  it  has  no  appli- 
cation. 

That  being  eo  the  only  remaining  anaaiian  is 
wbeCher  tfeian.  Taylor  ft  Bona  are  eeonreQ  ersdilona 

The  person  who  drafted  the  notice  of  motion  in  this 
case  seems  to  have  apprehended  very  clearly  the  true 
question    to  be  decideil.     In  uiy   opinion  Messrs. 
"Taylor  &  Sons  are  not  secured  creditors.    Section  f> 
of  the  Bankmptoy  Act,  1883,  providee  that  after  the 
malriiy-  of  a  reeeiTiiu^  order  no  creditor  to  whom 
^debtoria  indebted  in  respect  of  any  debt  iiroTsUs 
in  bankruptcy  shall  hav(<  any  remedy  against  the 
proijerty  or  person  i>f  the  debtor  in  re«i>ect  of  the 
debt,  or  shuU  commence  any  aetinu  or  other  lejjal 
proceedings.    But  this  section  shall  not  afTect  "the 
power   of   any    secured   creditor   to    realize  or 
otfaenriM  deal  with  hia  aeonrity  in  the  same 
manner  as  be  would  bave  been  entitled  to  realiie 
or  deal  with  it  if  this  section  had  not  been  passed." 
The  i-e«ult  of  that  is  that  if  a  creditor  is  not  a  secured 
creditor  ho  is  debarred  by  seetu)n  !•  from  takmg 
advanta^  of  any  legal  process  against  the  debtor, 
and  section  10  antressly  provides  for  the  stay  of  any 
such  piooeaa.    !l&anfore  I  have  only  to  aeoertain 
what  is  the  deflnitkm  of  a  eeooied  ot'sditor,  and  to 
see  whether  Messrs.  Tayhv  ft  Bona  bring  themadm 
within  it.   The  definition  of  secured  creditor  is  in 
section  168,  which  says  "  secumi  creditor  n:eati.s 
"  a  person  holding  a  mortgage,  charge,  or  lien  on 
the  property  of  the  debtor,  or  any  part  thereof,  as  a 
security  for  a  debt  due  to  him  from  the  debtor."  I 
am  of  opinion  that  tbe  reenlt  of  what  happened  in 
this  case  has  not  been  to  make  Messrs.  Taylor  &  Sons 
secured  crtnlitora  within  the  definition.    I  think  that 
the  cas<»  of  In  r*'  Di<  !,'■)„•«»,,  Kj-  parte  Charrln-ii«i,  it* 
Co.,  although  it  is  in  some  respects  a  decision  on  the 
particular  order  which  was  brought  before  the  court 
in  that  case,  yet  it  does  decide  some  matters  generally 
with  regard  to  the  effect  of  an  mder  appointmg  a  re- 
ceiver ootained  by  a  judgment  creditor  for  the  pur- 
pose of  what  is  called  an  e«]uitablo  execution.    And  it 
seems  to  me  it  does  plainly  decide  that  such  an  order 
obtaining  a  roceivcr  against  goods  does  not  make  the 
person  who  has  obtained  it  a  scoured  creditor.  In 
1  the  oaae  of  In  re  TiOeUt  Ex  ftnie  Kina*eot«t  Gave, 
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J.,  Mciiu  to  havo  taken  the  same  vinw.    It  ia  said 
that  I  ought  not  to  (leal  with  the  fittso  of  In  re  Dich-u- 
n.  u  havinf  decided  that  a  ponton  who  has  obtAined 
odi  ui  ordor  is  not  a  securod  croditor  within  the 
iu(*ning  of  tho  TJ.inknijit"  y  Ar(,  ]>'■<  hum'  tlic  bitor 
oie of /.f (iMar «r  V.  J/'itod  hu.s  iu  otTtK^t  <U>eiii(><l  that 
thedBeUoB iMk,I*rt  DtrkenMm  was  not  a  decision  de- 
moh  gflnanl  propodtioii,  but  was  merely  a 
M  to  the  dbot  m  a  putioiilar  and  Knuewnat 
imjiTfr^ct  onlfr.    But  I  do  not  so  uniierHtand  tlio 
jmigmcntj*  in  Lrmuiinr  v.  Mnvm.    I  ani  very  far 
from  saying  that  th»'n«  arc  not  cxprisHions  in  the 
jaiigmcnt  of  Lord  Eihcr,  M.R.,  which  do  look  as  if 
lie  were  siiealdnif  of  judpuent  cre«litura  who  obtain 
the  order  for  a  receiver  as  having  obtained  by  the 
>rder  rights  with  regard  to  tho  goods  which  ma<le 
tin  III  Ntiiir<  <l  cmiitorti.     I'-iit    In-  in  nn  jmrt  of  his 
judgnieut  rualiy  decides  anything  of  the  Hurt.  On 
tb«  contrary,  t!i8  CMO  of  /a  rc  Dirketueu  is  cited  to 
Um,  «ad  be  in  no  way  axprosses  dkmroval  of  it. 
nen  when  I  read  tiie  otitpr  judgmente  of  the  oourt  it 
^ms  to  me  they  take  the  view  of  th<'  efToct  of  an 
nier  such  im  this,  which  is  entir»>ly  con.sisttmt  with 
the  view  taken  in  In  re  lUckeiwu.    The  receivership 
order  doee  not  alter  the  jiropeity  in  the  goodi,  and  it 
dAM  not  give  the  peraon  who  obtune  the  order  any 
iien  on  tho  gootls.     Under  those  (.iremnstanoes  I 
uuat  reliue  the  present  application,  with  coate. 

Solidtors  for  the  applii»ntfl,  Lrytmt  AoM,  A  Lendm, 

Solicitor  ftor  the  tniatee,  TU  SolirUor  to  the  Beard 
o/Tradf. 


0tmt  of  flpieal. 


Kay,  L.1J.) 

fu  rt  Maiiox 


(".) 


From  Chan.  DiT.  \ 
(Lindley,  LopM,  and  | 

&  Sayt.u. 

S  Jin'Utr  —  fl> mill,'  nitirni  —  "  Attrnilaurn  '" — ■/lisrrrtiou 
'•/  ttij-i/iif  iHuti'r  —SoUciUrrH'  nnnHurmtion  Ad,  1881 
\\  iC  lo  Viit.  f.  U)—fJ'nrrnl  Onhr,  Srhr.hifi- 

I'lulfr  Srhnlulr  2  iif  the  (hiirral  (friUr  uinlrr  the 
SUieitor^'  litnnitutration  Ad,  1881,  pmcribiiuj  a  rhanje 
»/  lOi. /or  OH  "  ordinary  "  fMauiatux,  and  giviitg  ihv 
Uariitg  master  pcwer  in  ** airaordinary  eatea**  to  in- 
Tfiue  (ir  diminhh  that  rhan/e  "  i/  fur  uny  »pectul 
rmMmi)  he  shall  think  fit,^^  it  in  a  <jiinliun  for  the 
durrtti-it  iij  tin'  tujrint/  miuter  whether  itr  mit  n  rase  is 
"  nciruordhmry  "  us  being  more  titaple  or  more  dijieult 
ttea  a  nomvU  fair  average  com.  In  eatfoar&iary 
mm,  where  the  taxittg  moiiler  tneretMe*  or  diminiehee 
Ike  ordinary "  charge,  he  must  A«»r  gpedal  reasons 
(•>r  til  ihiiii'j,  htU  h>  if  nut  Imiiiiil  tit  ittutr  his  speciul 
frfiMms  till  he  foniviUij  umium  the  uhjrrtiuna  Ui  hid 
t't-mtion. 

Decision  nf  North,  J.,  ante,  p.  37,  affirmeJ. 

Appeal  from  a  dodoon  of  North,  J.,  reported  atUe, 
p.  37,  where  the  faoto  are  oonsidered  to  be  let  out 

■ofBcicntly  for  the  purpows  of  tho  present  report. 
The  soliintors  appealed  against  so  much  of  the  de- 
i-iion  OS  dealt  With  tfadr  flnt  ohgeetUm— that  of 
'  attetidiuicoe." 

.Sir  ITnrare  Davey,  Q.C.,  and  11.  F.  Norton,  for  the 

(a.)  Ueport^Hi  by  Abthur  Lawkencb,  Esq.,  Bar- 
riiter-at-I*w. 


appellants.  Tlio  nnHwer  of  tho  taxing  master  shows 
that  hf  t()i)k  u  wrong  basis  for  hi*  taxation  ;  he  took 
Gfl.  Kd.  instead  of  10s.  as  the  proper  charge  for  an 
ordinary  attendanoe.  He  most  state  hu  special 
I,  whieh  he  did  not  do. 


J.  O.  Butcher,  for  the  reBpondent,  was  not  oaUed 
upon  to  atgue. 

Ll>rDLEV,  L.J. — I  do  not  think  wo  need  hear  the 
respondents  in  this  case.  This  is  tin  appeal  from  a 
(Ifi  ision  of  North.  J.,  upholdin;;  tin-  iimstcr  in  the 
taxation  of  a  bill  of  costs,  to  which  objections  had 
been  taken  in  tho  ordinary  oonrse.  The  appeal 
raises,  or  ia  intended  to  xaiee,  a  questioa  of  lome  little 
importance  npon  that  part  of  flchednle  2  of  the  General 
Oriler  rclafiii<;  1u  flu-  rcinmn't :it ion  of  solicitors, 
which  runs  thus  under  the  hetwl  of  "  Attendances  " : 
— "In  onlinar}'  cases,  lUs. ;  in  extraordinary  cases  the 
taxing  master  may  increase  or  diminish  the  above 
charge  if  for  any  special  reasons  he  shsU  think  fit.** 
In  this  particular  ciise  the  solicitors  have  caniefl  in 
bills,  and  the  taxing  master  has  either  disallowtHl  or 
redin  1(1  a  <,'reat  huuiIkt  of  charges  of  lOs.  for  attend- 
ances. The  solicitors  have  carried  in  objections  to 
forty-thrive  items,  and  tliey  have  ver^'  properly 
grouped  thsm  together,  and  their  objection  runs 
uras:  *'The  attendances  represented  by  the  items 
the  subject  of  this  objection  were  finlinary  attend- 
ances in  an  onlinarj-  cas<',  for  eiu;h  of  which  atti-nd- 
aneos  tlie  solicitors  are  entitled  to  charge  Ids.  uiuler 
Schedule  2  " — which  I  have  just  read — "  and  it  is 
submitted  that,  this  not  being  an  extraordinary  esse 
within  the  meaning  of  the  saine  s()ie(luli\  a  taxing 
ma.stcr  h  is  no  discretionary  jwwer  to  increase  or 
diminish  the  authoruuKl  charge.  It  is  further  sub- 
mitted that  in  no  case  can  a  taxing  master  diminish 
the  aolJiOriMd  charge  for  an  attendanoe  without 
spedal  reasons.  It  is  also  submitted  that  as  solicitors 
were  formerly  entitlwl  to  (Js.  8d.  an  hour,  they  were 
now  entitled  to  l(Ks.  an  hour.  " 

Now  the  taxing  mastt^r  has  put  in  an  answer  to 
those  objections,  and  I  will  read  the  first  half  page. 
He  says,  "  This  objeotion  "  (that  is,  the  one  I  have 
refenvd  to)  "  comprises  a  la^ge  nmnber  of  items  of 
the  same  class  /.- .,  '  attendances  '--for  eat^h  of  which 
the  solii:itor  has  made  a  charge  of  l(>s.  at  least. 
Many  of  these  items  I  have  in  my  discretion 
diminishcil.  It  is  contended  by  the  objectors  that  I 
have  no  discretionary  power  either  to  increase  or 
diminish  the  lOs.  items  in  (piestion,  on  the  ground 
that  they  are  not  of  an  extraDnlinary  nature  within 
the  meaning  of  the  (ii m ml  Onlrr.  1  am  not  sure  I 
precisely  understand  what  is  hen-  metuit  by'extra- 
ordiliaiy.'  In  the  present  case  many  of  the  attend- 
iMsnss  were  of  an  extraordinarily  simple  ohamoter,  «e 
will  be  ftnmd  on  reference  to  the  items  themselves." 

Then  there  are  some  further  observations  which  I 
will  not  read.  Sir  Horace  Davey,  I  tliiuk,  read  them, 
and  they  are  fresh  in  our  recollection. 

Now  the  points  which  are  important  are  these. 
First  of  an,  what  is  meant  by  an  "ordinary**  attend- 
ance, and  who  is  to  decrido  when  an  attendance  is 
"ordinary"  or  "  extraonlinary "  I  take  it  that 
"  »  xtnionlinary  "  uh  iuis  in  tho  sche<lule  everything 
which  is  not  ordiiuir}'.  An  attendance  may  be  such 
OS  to  deserve  a  payment  of  more  than  10s.,  and  if  the 
taxing  master  thinks  so  he  can  allow  it.  An  attend- 
ance may  bc'  such  that  it  may  not  deserve  lOe.  In 
that  ca.sc  the  taxing  mast'  r  n>'ctl  n')(  itllow  it,  but  he 
is  to  allow  Ids.  for  »ui  ordinary  attendance  if  it  is  in 
his  judgment  properly  neoeisaiy,  about  which  I 
will  say  sometoing  presently.  I  do  not  know 
how  to  define  "ordinarr  attendanoe*'  except  by 
reipeatfatg  the  woid  "  ordinaiy,'*  or  by  adopting  the 
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paraphrase  put  upon  it  by  North,  J.,  a  normnl  feir 
average  ciise. 

Now,  it  has  iKt  u  contendtnl  by  Sir  Homco  Duvcy 
that  the  Uixing  uitvster  lias  taken  tho  wrong  standiml, 
and  has  uijplitxl  the  ruin  that  Oh.  sd.,  and  not  Uhi., 
ought  to  be  allowrd  for  onliiuiry  attendances.  If 
that  had  been  made  out  I  think  the  taxing  nuMiter 
would  have  misoonatrued  tho  rule,  and  would  baTe 
been  wrong.  I  <lo  not  think  it  is  made  out.  Winn 
you  look  at  the  bill  of  contM  it  ap|ifJirs  tit  me  tlmf 
what  ho  hsA  dono  is  thb\.  Hi*  has  loukiii  ut  < mlIi 
item  and  considered,  first  of  all,  whi-tlu  r  it  ia  a  case 
in  whioh  an  attendanoe  ought  to  be  charginl  for  at  all. 
It  does  not  loUoir  that  beoauso  there  baa  bean  an 
attendance  10s.  is  to  be  had  for  it.  A  great  deal  of 
biisini>8.s  may  Ik-  dnno  by  attendances,  for  tlu'  purjioso 
f>f  gottiiip  1((9.,  which  ought  to  bo  dono  in  sonir  otluT 
way.  SI)  lis  to  avoid  so  hirgc  a  charge.  Tht-  taxing 
master  has  a  discretion.  lie  is  not  bouml  U)  lOs. 
because  there  has  Ix-en  an  attt-nflanco  and  «u)iiiothing 
has  been  done.  Ibat  is  not  what  he  is  bound  to  do. 
He  is  bound  to  protect  people  against  nnneoessar^' 
attendances,  nnd  thut  is  no  ctsy  innfli  r.  I  mn 
satisfifHl  that  tho  taxiii<^  master  has  not  ilone  that 
whicli  it  was  conteiidfil  heha<l  done — namely,  udopt*^! 
u  (is.  >Sd.  instead  of  a  los.  ruh'  Iml  what  he  has  done 
is  what  he  OOgbt  to  have  <lonr.  Ho  ha.4  looked  at 
each  attendanoe  and  considered  whethar  it  was 
proper  to  bare  an  attendance  at  all,  and  Rometimes 
no  has  struck  them  out  altopother  ;  and  what  is  vorj' 
curious  is  that  a  great  many  of  these  aie  teif  ohjecteil 
to.  But  wlieii  he  lias  not  dotii'that,  he  has  <•( insiiler.'il 
the  nature  of  tho  thing,  .uel  he  has  come  to  this 
oondnsion,  that,  if  the  wr>rk  ilme  at  an  attendance 
was  so  trifling  that  it  mi|dit  well  be  done  in  some 
other  way,  be  has  not  disallowed  it  altogotlier,  bnt  be 
has  strucK  oflT  '.Is.  -Id.,  or  (Is.  sd.  sometimes,  aiul  has 
redufptl  it  :  lie  is  (jnife  rijrlit,  and  if  then-  was  an 
attendance,  and  the  \vi>rk  was  done  ninjietly  at  an 
attendance,  but  still  the  work  was  so  sliglit  that  lOs. 
is  an  absunl  charge,  he  has  not  allowed  it  ;  but  what 
ba  has  done  is  nrMasely  what  bo  ought  to  have  dono : 
be  bas  oonstderad  eadk  attendance  separately  by 
itself,  and  he  has  not  dono  that  which  it  was  nrgisl 
he  had  done.  So,  therefore,  it  ftj)pears  to  me  he 
has  not  gone  wron^. 

Then  it  waa  satd  there  munt  be  special  rca.sons, 
and  he  most  state  them.  Reasons  of  course  ho 
must  have;  reasons  for  departing  from  the  rule 
must  enst,  but  be  is  not  bound  to  state  the  special 
reasons  evi  ry  time  ho  marks  off  3s.  Ul.  or  (Js.  8d.  He 
must  state  his  rea.sons  some  time  or  otl.or,  and  the 
time  for  stating  his  reasons  is  when  he  fonnally 
answers  the  objections  which  are  made  to  the  t^ixa- 
tion.  Then  ho  has  got  to  state  his  reasons.  Hi' 
must  have  them  at  the  time,  and  he  must  state  them 
then.  That  be  bas  done. 

It  ajijiears  to  jne  the  true  conclusion,  thorofore,  is 
this:  That  the  miuster  has  not  gone  wrong  on  the 
jiiineijile,  liiif  that  he  has  done  that  uliii  h  he  is 
entitled  to  do  and  ought  to  do.  That  In  ing  the  c^use, 
it  is  unnecessary  to  dLscuss  any  pa)-ticular  item.  I 
will  meraly  refer  to  item  forty-toree,  on  which  Sir 
Horace  Darejr  made  a  p<rint,  and  on  which  some 
attendance  is  striiek  out.  It  ilhistrati's  no  jirineijile, 
aiirl  tliercfon;  1  do  luit  care  to  dis<.'uss  it.  I  do  not 
know  whether  the  master  was  right  or  wrong.  We 
do  not  go  into  such  mattoni  aa  that.  We  sit  here 
simply  to  see  whether  ho  has  taxed  the  bill  upon  the 
right  princtide.  I  do  not  know  anything  about  item 
lor^-tbree.  It  does  not  fflustrate  a  principle.  I 
thiiuc,  therefore,  the  ap])ea1  must  bo  dismissed,  and 
dismissi>d  with  costs  in  the  u.sual  way. 

LorEa,  L.J. — Whether  an  attendance  is  to  be 


placed  on  the  one  side  or  on  the  other  side  of  an 
■ '  onlinary  '*  case,  that  is,  by  being  m<  n  c  simjile  or  iii '  re 
difhcult  than  an  "  ordinary  "  case,  is  a  question  for  the 
discretion  of  the  master,  and  I  am  of  opinion  that  if 
lie  exorcises  that  discretion  prraiorly  witliout  %iolatti|g 
any  jirinciple  his  decision  is  Imal  and  cannot  be  r»- 
Ttewod  hf  this  court.  He  has  to  consider  the  parti- 
cular dronmstancee  of  each  case  and  to  exorcise  his 
judgment  lhi'ri<iii.  N'ow.  it  is  said  \<y  Sir  Horace 
iJavey  imd  it'  In-  l  oiiM  have  madi-  it  out  no  doubt 
hi!  would  have  lu  i  n  ontitle<l  to  8UC<:oo<i  ujhjh  this 
apjilication — that  tho  master  has  acted  on  a  wrung 
pnnciule,  namely,  that  in  defiance  of  this  schedulr, 
and  that  part  of  it  which  relates  to  attendances  and 
which  says  fliat  in  ordinary  auum  10s.  is  to  be  charged, 
he  has  taken  Gs.  Hil.  us  thi  j.r  ij  -  r  charge  for  lui 
onlinary  case.  In  my  opinion  he  httM  not  licted  ii|«tn 
that  princijde.  Tho  learned  judge  in  tlio  court  Ij.'!  )*- 
so  thought,  and  we  have  reason  also  to  think  that  the 
master  has  not  acted  on  that  principle  in  any  rospeoL 
Then  it  is  provided  that  tho  taxing  master  may  ineraaM 
or  diminisD  the  above  charge  if  for  any  special  reasooa 
ln>  shall  think  tit.  Now,  it  is  said  that  he  'Hightto 
have  stat*^!  his  siK<;ial  reason  for  either  increusitig  or 
diuiinLshing  the  charge,  and,  as  I  understimd  it,  that 
he  ought  to  liave  stated  it  at  the  time.  But  1  cannot 
read  that  in  the  rule,  nor  do  I  think  it  can  be  «o.  It 
is  quite  enough,  in  my  opinion,  if,  whm  the  objection 
is  taken,  be  states  bu  spedal  reason  in  bis  answer. 

With  regard  genomlly  to  these  attendances,  one  can 
<iwite  imagine  that  atU>ndanco8  may  1«-  thargfsl  hy 
certain  jteoplH  where  no  attendance  was  at  all  n!u>'s- 
sjiry,  w^herc,  for  instance,  a  letter  or  a  messHgo  would 
have  answered  all  the  purpo.se  of  an  att4>ndance,  and 
in  Buoh n oase  the  master,  I  take  it,  would  beooits 
right  in  striUng  out  the  charge  for  liiiat  attanoiMfle 
from  the  bill  of  costs  altogethflTa  I  ilunk  that  tUt 
ap]>ual  tihuuld  be  dismissed. 

Kat,  L^.— I  agree. 

A jijtnil  iliMmifS'  it. 

Solicitors,  Hydr,  Tandj/,  Mahimf  it  Sajftr;  Hkkt, 

Arnul^i,  «fc  Mudey. 


From  Chan.  Div.  i 
(Lindley,  Bowen,  and  \ 
A.L.Smitfa,L.JJ.)  ) 

In  rt  OlTOS  KOPJI  OlAKOirD 


Deo.  12. 
(LnnnD).  (a.) 


('itmjtanij  —  Sli'in  s  —  Trunsff  r  -  lit fiiMif  Ui  r"iiitri — 
('rrdjtralr  inKitfil  Under  J\ir<j<d  tniHs/ci — Warranty^ 
Estoppel  —Measure  uf  daintiges — Juriadiction  to  order 
inquirif  at  ta  damage*  under  the  VotnpoHie*  Adt  1862 
(25«86  Ftd.  c  89).  35. 

Ou  the  6(A  of  AprUt  1802,  G.  bou.jht  aharet  ta  a 
">uipaay,  and  received  Jrtm  vmtdor  a  tmnsfer  and  a 
lifiettU  wader  the  sral      tlu-  ampany  sigtuil  bg  tm 


directors  and  the  eeerdeo^,  certifying  thai  the  vendor 
the  pnijrrietur  of  the  eaaree.  On  the  mine  day  O.  ttnt 
t/ir  tnius/rr  ertxut-td  hy  hiinirlf,  uitd  nceoinjHtui'd  l>i/  the 
iirtijimir,  to  the  romfmuy' »  ojjirr  fur  reyistrtUinn.  The 
ii>ui^mny\  rhrk  rtfuseii  to  arxtyt  thi  documents,  sayiny 
tliat  lie  had  onU  ra  luA  Ut  do  so.  U.  and  hie  tolieitor 
again  tendered  the  tr»m/tr  and  certificate,  which  the 
ocMRpanw's  so^Mifor  took,  imi  ekrttd  that  the  company  did 
unt  unaertake  to  regieter  O.  a»  the  owner  of  the  tharrt. 
It  (ii>}tr<tn'/  f/iat  tin  /"riH'r  xrrifufy  <;/"  (hf  Cinitjiiii'/  '(■'</ 
made /ruuduleut  transj'rrs,  and  iuid,  by  meam  oj'jraud, 
induoed  Uin  Iff  the  direttm  to  affix  the  teal  i^  the  eoM- 

(a.)  Reported  by  W.  A.  O.  Woooa,  Bsq.,  Barrister^ 
ai>I<aw. 


Digitized  by  Google 


Vol.XLT.      [ftb.ss.  1883.1      THE  WEEKLY  REPORTER. 


269 


OOUBT  OF  ApFBAL. 


In  SB  OiTM  KopjB  DiAXOHD  Motes  (LDnTKD). 


CocBT  ov  Amxu 


I  )i   riilisi  - 


fOf  Ui  thr  rfrtiJifiiU  in  '/i"'<(i'"n.  ami  Ihul 
fUHeeof  thf  ilinrorery  of  tlf  Jnntil  nn  tlif  ot/t  of  April. 

Ttpttntiiiii  of  G.  hatl  Item  rt  fusnl.  Al  a  luxir  l 
miSn§  on  the  I3th  of  April,  1H92.  the  catmdaraUoik 
fXttmuftr  ten*  ordered  stnitd  for  farther  etmHtlera- 
UHi,on<l  th*-  trnmftT  nu'l  i  >  rfifii'<it>  »'•»-/■('  rfinrnf  l  !<•  '!. 
'»itiA#  Z\tt  of  M'ty,  1S92,  fl.  morfil,  imdrr  miioii  of 
(V  'VwpBlltVj  Art,  IfWJ'i,  tluU  the  retjixter  uf  mtHntmif 

tilt  tmaanjf  might  be  retiijied  hjf  iMertiinj  Am  uaw  aa 
AfMarr  of  the  $hnrf»,  ttnd  that  the  ermiKiw/  uiif/ht  /«• 
tnlrrrd  ttj  jHty  him  fl"  ilitmnf/n  aeeasimied  by  thfir 
Ttfttwl  to  rr'/iftfr  him  n/i  *iiih  htttder.  Ilftirren  thr  (Ith 
<»Hhe  IZlh  of  Ai'ril  thr  .HJnirfM  iri  iU  ilnii'ii  in  iiilur. 

Stirling,  J.,  ntade  wt  order  at  to  redi/kuiion,  but 
iindtd  an  inquiry  n«  tft  damagee.  The  ehitf  eterk 
mtififd  that  theamnnnt  of  tlamtget  nit*  the  amount  O. 
IkuI  [Mid  for  the  gharea  on  the  (Vh  of  April.  Thr  com- 
j«i>ii/  toorrd  to  ran/  thr  i>r(ili"il>  In/  ilirr>itfiii'/  th' 
iiWiunt  to  thr  vnliir  if  thr  s/ifirrx  on  thr  l'.]th  if  April, 
^irling^  J.,  hrld  that  tlw  eompuuy  hud  rrfntta  the 
tranter  (mthe6ihof  Afrilt  and  that  the  chitf  clerk  tva>t 
rijtt  in  hit  aaaetemmt  of  the  damnget.  The  emnpain/ 
af-fimlrtl. 

(Jn  tite  hearilfj  of  thr  itp^»al  thr  mttrt  doitltrd  ndirthrr 
IKrliugt  had  ftlHtdirtion  to  dirnt  an  imjuiri/  cm  to 
Jamagtt  undmr  ted  ion  35  the  (Jomfaniet  Acti  18G2, 
irlrrp  there  tuae  no  order  for  rert^fimtioHt  iitt,  with  the 
tiMttnt  of  the  paiUet,  agreed  fo  fnoi  ih»  erne  cm  vrifhin 
tlfit  tertitm. 

f/'ld,  that  the  rniisr  if  artimi  )'•</•(  u'4  thr  rejtreteula- 
ttiih  ruhtained  in  thr  rrrtificalr.,  tail  the  rrfuml  of  thr 
nmpany  tn  register,  and  fAat  the  date  of  tueh  refutal 
inmOpQIA  o/  Ajnril. 

&i  re  Bahia  and  San  Fraodaco  Bailway  Co.,  lU 
W.B.WltL,R,9     B.  Mi,  oonaulefwi. 

This  v.-.\a  nn  appeal  from  a  deciHton  of  Stirling,  J., 
on  the  8th  of  November,  1892,  refomur  to  vaiy  tiie 
d)kf  ckrii^B  ootifloate  by  deereamhg  &e  amoimt  of 

Goode's  L-laini. 
Gotj'le,  a  iiicmbor  of  th<'  Ixndon  Stoc  k  Exchango, 
t.  tlic  t;tli  of  Aiiril,  1S!»2,  p\irehasc<l  from  (lanhier, 
:i  Jobber,  1,.{(M)  shares  in  thn  UttoH  Kopjo  Diamond 
Minat  (Lirait<>d),  at  'is.  Gd.  a  share,  tbo  shares  Ix-iug 
il  shares  with  19r.  paid.  Gardner  handed  hiiu  a 
tranifer  and  a  cwtificat©  sealed  with  the  seal  of  the 
ii.[)any  and  Rigiif*!  liy  two  of  the  directors  ami  tli<! 
'-^n  tary,  from  which  it  ap[>earpd  tliat  Gardner  whs 
he  prOfHietor  of  the  shares,  and  Guu<le  {)aiil  his 
parcDMMnaiMy,  £537  10*.  He  on  the  same  day 
oceeutod  Urn  truslBr  smd  seirt  it  bjr  his  deilc  together 
with  the  certificate  to  the  comiiany's  ofKce  for  n'gis- 
trntinn,  bnt  the  registrar  of  the  conijiany,  who  was 
Kiting  teniiKjrarily  as  secretarj",  n'fii.sed  to  accept 
tbem,  Maying  that  he  had  received  orders  not  to  do  ho. 
Ooode  on  the  same  day  went  and  tendered  them  per- 
SonsUy,  but  they  were  again  refused.  On  the  8th  of 
August,  1802,  Goode  went  with  his  Koli(it«r,  Mr. 
Solomon,  to  the  ctJinjiaiiy's  office  anil  uumIii  trmli-i  id 
th«  transfer  and  eertiticAtc  with  the  trunsfor  foe,  but 
dw  derlc  stated  that  he  had  instrut'tions  not  to 
sseept  them,  and  referred  Goode  and  his  solicitor  to  the 
HisiTinaw  of  the  company.  They  then  had  an  inter- 
Ti*»w  with  tho  chaii  man  and  two  of  the  other  diiTctors 
Hid  the  8f>lieitor  ot  tlieconipany.  Mr.  Solomon  tendered 
the  transfer  and  certificate.  The  company's  solicitor 
took  them  on  behalf  of  tho  company,  stating  that  tht; 
eompaoy  did  not  undertake  to  register  the  applicant 
!w  owner  of  the  shares.  It  appeared  that  the  fonner 
vxretary  of  tlio  company  had  made  fraiululfut 
truisf-rs  ot  Nhnt.s  in  tlie  comi)any  and  had  falsitit'd  the 
Uiare  rwister,  and  had  by  means  of  fraud  induced 
two  of  tSft  directors  of  the  omnpany  to  affix  the  seal  of 
tbeoompany  to  the  oertiflcate  upon  the  faith  of  which 
Ooode  bad  paid  his  money.    The  fraud  wss  dis- 


coverod  by  the  chairmaTi  of  the  company  on  tlio  oth 
of  April.  1H!»2,  and  in  consequence  of  such  discovery 
th<  tninsft-r  and  certifiuate  tendered  by  Goode  were 
not  taken  in.  On  the  13th  of  April.  1892,  a  board 
meeting  was  hold  and  the  consideration  of  the 
fran.sfer  to  Goode  w;i>  nr-h  rt  d  to  simul  for  further  in- 
vtfjtigation  as  to  the  fniiuls  in  connection  with  the 
certificate.  The  transfer  and  certificate  wsn  then 
demanded  back  and  tho  transfer  fee  withdrawn. 

The  articlex  of  the  company  provided : — (iLrtiele  17) 
Till'  ilircrtiirs  m  iy  rcfiisc  fo  n-fristcr  the  transfer  of 
;iny  >h;iii'  nut  fully  paid  up  in  miy  of  the  fullowing 
C3vs<  s  :  It  tlie  transfer  is  made  by  a  member  who  is 
indabt^nl  to  tlie  company  ;  if  the  directors  are  not 
satisfied  with  the  rcspoiLstbility  uf  the  transferee ;  if 
the  transferee  shall  fail  to  comply  with  tbo  rcquert 
made  in  pursuance  of  next  articlf.  (Article  18)  Before 
.'ijiprovin^'  f<  'X\s{i-vh\>^  any  iiistriiiu-'iit  of  transfer  • 
of  any  tthure,  the  directors  may,  if  they  think  fit, 
require  the  transferee  to  prodnco  to,  and  leave  at  the 
office  of  the  company  for  oxamination  the  certifioate 
of  shares  projiosed  to  be  trsnsfanred.  (Artiole  2S)  All 
instrumi  iit->  .t  transfcT  shall  be  deposited  with  the 
comjMiiiy,  an  1,  if  riMjuired,  reasonable  evidence  shall 
be  given  to  |.i  v.  the  title  of  the  transferee,  and 
therouijou  tliu  sucretiiry  shall  register  such  transferee 
as  a  member. 

On  the  .3l8t  of  May,  1892,  a  motion  on  bdialf  of 
Goode  wiks  m.'ide  before  Stirling.  J.,  under  section  '\j 
of  the  Companies  Act,  IS'i'i,  that  tln'  re;;ister  of 
niembcr.H  of  the  company  might  be  rectitieii  by  insert- 
ing the  name  of  the  applicant  therein  as  the  holder  of 
'l.:iOO  sliares,  and  that  the  company  might  be  ordered 
to  pay  the  applicant  the  damages  simered  by  him 
through  the  refasal  of  the  company  to  in.sert  his 
name  a.s  .shareholder  for  the  shares  in  (lucstion,  or  in 
the  alternative  that  the  cotnpany  might  tx-  ordered  to 
pay  to  the  applicant  the  highest  market  value  of  the 
shares  since  the  6th  of  AprO,  1892.  Upon  the  hear- 
ing of  the  motion  Stirling.  J.,  made  no  order  as  to 
rectiHcution,  but  decide<l  that  Goode  hmi  brought 
himself  within  the  dticision  in  lo  rr  thr  liahiu  and  San 
Fraurinro  /!ail>r,i,/  Co.,  10  W.  K.  802,  L.  B.  3  a  B. 
5H  I,  inasmuch  as  thi^  oertaflcata  pwported  to  be  a 
certificate  that  Gardner  was  the  owner  of  the  specified 
•1,300  shares,  tho  distinctive  numbers  of  which  were 
given;  and  he  directed  an  intjuiry  as  (o  what 
damages  had  been  sustained  by  the  appliaint  by 
reason  of  the  inability  of  the  company  to  r^;i8ter  him 
as  the  transferee  of  the  said  shares,  and  ormred  that 
tiie  oom|tany  should,  within  foorteen  days  after  the 
filiiif;  of  the  chief  clerk's  certificate  to  bo  made 
pursuant  to  the  order,  pay  to  the  applicant  what 
should  Ixt  c(!rtitifd  to  be  the  amount  of  such  damages. 
The  chief  clerk  by  his  certificate,  dated  the  22nd  of 
July,  1892,  certified  that  the  amount  of  the  damages 
sustained  by  Goode  was  I'.j.'JT  10s.,  the  amoimt  paid 
l>y  him  for  the  shares,  together  with  £8  ISs.  Sd.. 
interest  thereon  at  five  jmr  cent,  from  the  <Uh  of 
.\pril,  1892.  to  the  time  of  payment.  The  comjiany  took 
out  a  summons  to  vary  the  chief  clerk's  certificate  by 
deoieasing  the  sum  of  £537  lOd.  and  disallowioig  the 
interest. 

Tlie  question  bet waSB  Hie  parties  was  whether  the 
dainiiges  should  be  assessed  according  to  the  value  of 
the  shares  on  the  6th  of  April,  1892,  when  they  stood 
at  2s.  6d.,  or  aooording  to  the  value  on  the  13th, 
when  they  stood  at  Ss. 

Stirling,  J.,  ln'ld  that  the  conjpany  had  refu.sed  to 
receive  f  lie  trimsfi-r  on  the  'Ith  of  April,  and  had  never 
gone  back  from  that  refusal  :  that  the  result  was  tluit 
from  that  day  (ioode  was  unable  to  sell  thesharos,  which 
thr-n  stood  at  28.  Od.,  and  had  lost  the  money  he  luid 
paid  as  from  that  time ;  and  that  the  chief  clerk  was 
right  in  assessing  the  damagi>s  according  to  the  value  of 
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Tw  RE  Ottos  Kopje  Diamont>  Minks  (Limitf.i>).  Court  of  Appeal. 


Court  of  Appeal. 


the  shfin^s  on  that.  day.    lie  iliro<;UKl  thut  tlu'  interest 
should  1h>  I'onijiiitwl  at  I  \wr  cent.  inHt4»a4  of  5  per 
oeot.,  bat  in  other  respect*  be  dimnined  the  auiiuiioiM 
wisn  ocMu* 
Hie  oompony  appealed. 

Butcher,  for  the  anpellanta. — The  causo  of  action 
was  the  rpfosal  of  the  company  to  reg^ter  Ooorl«. 
The  directors  had  undi  r  tln  ir  articles  and  also  l»y  the 
g^enenil  law  a  reasonable  time  to  consider  whether  or 
not  they  would  register  him,  and  they  were  not  bound 
to  give  an  imnwdiato  decision :  <S»«ciW  G.'nt'ralr  df 
r»n»  V.  Walker,  MW.  B.  663,  11  Anp.  Gas.  iO.  H. 
His  transfer  was  only  handed  in  on  the  6th,  and  the 
time  allowed  for  consideration  cannot  Ixj  taken  to  have 
expired  Itefor-'  the  llith  of  Aiiril,  when  thf  Ixianl 
met,  and  tlie  damages  ought,  tnerefore,  to  have  been 
,  tt»icMad  aonoiriliiig  to  tin  value  of  Che  aham  on  that 
date. 

Bwlcmattt-r,  for  the  respondent. — The  measure  of 
damages  is  the  value  of  the  shares  on  the  6th  of  April. 
Section  35  of  the  ComtMuiies  Act,  1862,  says  nothing 
as  to  the  refusal  of  tne  oompany  to  register.  The 
oonolnding  words  of  that  section  do  not  ap])Iy,  ivs 
Ooode  onald  never  have  been  put  on  the  n-ffisti-r. 
[  ^JI.^■llI.K^■,  Tj.J.- -This  is  m  the  luiturc  of  :in  action 
f(ir  diiiiiiit^t's.  Can  sucli  a  reim-dy  Ih>  uhtaim^l  under 
section  .$-'»  of  the  Act  of  \HW1  without  a  previous  recti- 
fication of  the  register  I**]  The  order  of  Stirling,  J., 
was  made  on  that  footing,  and  it  has  not  been  ap- 
pealed against.  The  court  has  *  discretionary  power 
under  section  35  as  to  the  damages :  /«  re  Rnilmvi  Tiny 
TaUti  I'. il.! ;.■<!, n„j  Co.,  Siiiidtf'i  nui\  M  W.  It.  MX.  Al 
Ch.  T).  its,  Hiiil  hi  r>-  Addieatow  Linolemn  Co.,  :Hi  W.  It. 
'221,  -.r,  Ch.  I).  191.  [LiXKLKY,  L.J.— I  never  heard 
of  damages  being  given  under  that  section  apart  from 
rectification,  but  we  shall  not  decide  the  ease  upon 
that  point.]  We  are  willing  to  waive  any  remedy  at 
oonunon  law.  [Lindley,  L.  J.— Very  well.  Wo  can 
treat  the  matter  a.s  an  action  at  common  law  if  the 
parties  consent.  lUitrhir  conwnted.]  (imide  bought 
the  shares  on  the  faith  r)f  tlio  certificate  which  the 
company  issued  to  Ghirdner,  and  the  company  there- 
upon became  liable  to  him  upon  the  warranty  implied 
nr  auoh  eertiftoato:  in  tw  The  Bahm  and  San  Fratuitm 
BcMwayCo.  The  meaanre  of  the  damages  is  the  differ- 
ence between  the  price  Qoode  paid  for  the  shan  s  on 
the  faith  of  the  certificate  and  the  actual  value  of 
wliut  ho  ]iui I  iiiiHi'd.  which  wius  nothing  at  all.  The 
market  price  of  the  .-ilnin^  on  th(>  day  he  purchased  is, 
therefore,  tlie  mciusuri*  of  damages.  The  refusal  to 
legiatar  was  on.  the  0th  of  April.  We  tendered  the 
transfer  ^en  and  it  was  refiised,  and  has  never  Ikmmi 
acxopted.  The  'Hrn-tors  can  only  refusi'  to  ri'^fisfcr 
a  transferee  m  tin'  caso.s  inontioned  in  the  arficli-s, 
and  within  none  of  f  hem  ilot^s  the  present  case  come 
Uegistration  is  a  purely  ministerial  act :  /«  re  Vnwiry 
.1  r,,.,  /;.r  jmtg  HMdt,  37  W.  K.  692,  42  Ch.  D.  20f). 
The  diredoia  naver  asareised  or  attempted  toexercise 
ai^  disontion. 

Bv^\tr,  in  reply.— The  action  was  not  fbnnded  on 

any  warranty.  This  was  an  innocent  misrejiresenta- 
tion.  The  ct'rtificate  was  not  a  warranty  of  title  ;  it 
merely  estoji.s  tlm  comiiaiiy  from  ilonyinp  Oanlner's 
title  to  the  shares,  and  consequently  Goodo's  title  to 
be  registered  as  his  transferee :  Tomkinscm  v.  Ilnl/.-ix 
Cmaolidated  Co.,  39  W.  B.  693.  f  18911  2  a  B.  (il  I : 
Biikep  ▼.  Sakit  Oon$olidat$d  Co.,  99  W.  R.  »f).  j  , 
Q.  B.  D.  olS.  That  was  the  protmd  uy)on  which  /;.  n 
The  Bahia  and  Sun  Frauriiro  /ttiilirnt/  t'u.  w  hs  (lecidcd, 
and  also  /fart  v.  The  Frimtino  mul  Holirm  ','<.i'<l  Miuin'/ 
Ch.,  L.  It.  5  Kx.  Ill,  IH  W.  It.  C.  L.  Dig.  oT,  which 
followed  that  cose.  The  cause  of  action  was  not 
bieacb  ol  watxantgr  or  estoppel,  but  l^e  raf  uaal  to 


register.  'J'ln  tninsfcr  and  certilicate  were  not  refused 
on  the  Cith  t  A|>nl.  On  the  Hill,  when  Goods  and 
hia  aoluntor  haodt^d  them  in,  thmr  weia  aeotfM.  sob* 
jeot  to  what  the  direeton  migbt  tidnk  fit  to  do,  sad 

they  were  not  really  n-fused  until  the  13th. 

He  also  referrfnl  u>  Low  v.  Btrnverie,  40  W.  U.  'M, 
[1891]  :j  Ch.  s'2.  in  whioh  the  question  of  wanan^ 

was  fully  dealt  with. 

Lnn>i.EY,  LuJ.— We  have  got  at  the  facts  of  this 
case  now.   It  comes  before  uie  ooort  in  a  immlisr 

way  by  reason  of  an  order  of  Stirling,  J.,  which  vu 
not  appealed  from,  tlatcnl  the  .'Jlst  of  Muy.  1H92, 
directing  an  inquiry  as  to  what  damages  h*!  Im-cii 
sustainerl  by  the  applicants  by  reason  of  the  ina- 
hility  of  thi-  com]. .my  to  register  him  as  the  tnuu- 
foroe  of  4,300  shares  in  tlie  omnpany.  All  I  will  laj 
about  that  order  is  that  I  doubt  whether  thare  was 
jurisdiction  to  make  it,  as  it  appears  to  me  that  tki> 
only  case  where  damages  can  be  given  under  section 
!  i  of  the  Companies  Act,  IHi'.J,  is  where  rvctilii  ntion 
is  ordered.  I  only  make  that  remark  to  guard  jigiiiiut 
its  being  suppoaed  that  damages  oui  b<-  obtained  hy 
a  summons  under  section  35  of  the  Act  of  1862  instead 
of  by  an  action  at  law.  I  tMua  tiiatlnr.aBnoonewuts 
the  question  raised,  and  the  partiea  Iwve  agreed  that 
the  court  should  treat  the  case  on  the  wider  quention, 
namely,  what  djiuiages  the  i-oiiiiDiny  out;bt  to  [mv. 

The  first  contention  put  forwanl  by  Mr.  Buckiaaster 
was  g^unded  iqiiin  the  suppoaed  authority  of  /»  r' 
The  Buhia  and  San  Francisco  Railway  Co.  He  said 
that  at  the  time  when  Qardner  the  transferor  sold  tlie 
shares,  Qardner  was  the  registered  holder  of  tbemia 
the  books  of  the  oompany,  and  when  the  plaintiff  nas 
inducc<l  to  buy  the  snares  from  Oaidncr  unthefajfll 
of  the  certificates  which  he  pro<luoe<l,  the  oompsay 
came  under  an  obligation  by  way  of  warranty  to 
indemnifv  him  against  any  loss  he  has  incurred  by 
buying  the  sharea.  Idonbtthat.  I  do  not  think  that 
there  is  any  case  which  goes  to  that  length.  1  do 
not  think  that  an  action  could  be  maintained  upon 
the  footinj;  of  wairanty  ut  t!;.-  truth  of  the  certifie^itt^ 
by  the  coiiipuny.  It  s(><>ms  to  mo  that  the  case  of 
//(  V'^  Thr  Italiia  and  Sun  Frnnriscu  Railimu  Vo.  WM 
decided  u^u  the  footing  that  a  oompany  is  booud  by 
what  is  given  under  ita  oonimon  seal,  and  is  estopped 
by  Teason  of  the  oertifioate  from  denying  the  vauoity 
of  the  shares,  but  in  order  to  give  a  person  who  has 
dealt  on  the  faith  of  the  certiticate  a  right  of  action 
against  the  company  there  must  be  a  breach  of  duty 
towards  him  by  the  oompany  -that  is  to  say,  rijiunluisx  r 
is  entitled  to  oome  to  the  company  and  show  tbo 
(xsrtifioate  and  tianaf^,  and  say.  Register  me  as  the 
liolder  of  the  shares,  and  if  the  traouer  were  in  order 
and  the  company  were  estopped  from  denying  the 
v;ilidity  of  the  .shares,  they  would  lie  failing  in  tlK'ir 
duty  towards  him  if  they  did  not  n'gister  liiui. 
That  is  all  that  that  case  comes  to.  That  would 
answer  the  purpose  in  the  present  case  from  one 
point  of  view,  out  not  from  another.  Supposiiig 
that  I  am  tkAAy  and  that  Goode^s  cause  of 
of  action  wastAe  improper  refnaal  of  the  oompany 
to  register  hin>,  the  comiiany  caimot  say  in  unswcr  to 
that,  that  the  transferor,  (rardner,  wa.s  wroMgly  on 
the  regist4^r  und  had  no  right  to  transfer,  t/oode 
would  lie  in  a  ^>osition  to  say  to  the  compjiuy,  "  Yeu 
are  estopped  from  nuilig  that,  and  you  mast  register 
I'le,"  ana  if  the  eompai^  refined  there  would  he  a 
hreaob  of  duty  on  their  part  which  would  be  sotion- 
iible,  and  in  ro8i>ect  of  which  thoy  would  have  topUT 
damages.  That  is  the  ground  upon  which  Gtoods 
would  siK'^  eed  in  an  action  at  WW  in  ISOUVsring 
damages  from  the  oompany. 

Then  ooniea  the  queatfam,  what  damages  oudit 
he  to  raoovsr.  Ihegr  mnat  be  aaoertained  in  lenr- 
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wet  to  tlie  time  of  the  refiuuil  to  rogister.  When 
vM  fliat  ?    When  did  the  company  r^nee  to  take 

Uk"  transfer  and  t<j  register  iff  Upon  that  there 
»rv  twti  diftertnt  ^iows.  Mr.  Butcher  argued 
that  tliere  waa  iiu  deliniio  refusal  until  the  13tb 
of  April,  the  date  of  the  first  board  meeting  after 
the  tranitfer  was  presented.  Mr.  Bndanaster,  on 
tfce  other  hand,  8«ud  that  the  transfer  was  r<  fiis«<l 
on  the  6th,  when  the  transfer  wm  prest  iited,  and  tbul 
whit  took  i)lfi<  e  afterwards  was  only  lui  uudeavour  to 
penuade  the  directors  to  ruoonsiuer  their  decLsiou 
ad  aooept  the  transfer.  The  6th  was  fixed 
mn  as  the  date  u^n  the  ground  which  I 
vul  proeeed  to  explain.  It  is  obrious  that  on 
the  "(til  of  Ai)ril  the  directors  had  found  out 
tkit  flicre  Was  Honn  thing  wrong  in  the  books,  aiul 
thiy  MjsiKttf  d  til  >t  there  was  somethinff  WNBgiD  the 
certificate  given  by  the  aeotetacy  of  the  oompaay  to 
GwdMr,  and  I  thbik  it  is  plain  that,  acting  npon  that 

•i«{>i<i(jn.  they  gave  the  person  who  was  acting 
tuiijM.rurily  as  m-cretary  orueru  not  to  take  in  the 
transfer  from  Gunluer  to  Goode  or  any  one  else,  and 
on  the  (ith,  when  Guodo  took  the  oertifioate  and 
tt&nsfer  to  the  office  of  the  company,  they  were  twioe 
ngected  in  the  sense  that  the  clerk  woidd  not  look  at 
mem.  He  said  in  efTect,  *'  I  am  not  going  to  lay  them 
Uf.»re  the  din  ctors,  flu  y  don't  want  tin  in,"  and 
thfy  were  thus  rejtxted,  not  because  the  directors 
wanted  time  to  consider  what  they  would  do,  but 
^•eiause  th«gr  had  already  made  up  tiieir  minds  to 
n-ject  tlmn.  I  take  it  iliat  what  Mr.  Batcher  urged 
iijM>n  us  ismdl  Jbnnded,  both  in  law  and  good  sense, 
that  ihe  directors  were  entitliHi  to  take  time  to 
(onsider  the  documents  jiresented,  however  regular 
thej  might  imtear,  but  they  did  not  want  time  when 
tt«y  had  alreaay  made  up  ^dr  ninda  to  reject  the 
transfer.  That  is  really  what  took  place  on  tlie  fitli, 
and  it  ap|)ears  to  Ije  consistent  witli  wliat  took  place 
on  the  8th  and  afterwanls.  On  the  sth  Goode  and 
his  srjlicitor  went  to  the  directors  to  try  to  persuade 
them  to  reconsider  flie  matter.  They  did  not  then 
ivfuss,  they  never  did  refuse,  but  after  some 
ooosideration  thematti^r  was  deferred  to  the  l.'Jth,  and 
un  the  13th  they  did  not  undo  what  they  had  already 
'iene.  Iconic  to  the  eonchiHion,  therefore,  that  the  <itn 
*as  the  real  date  <jn  whii  li  the  transfer  was  n-fused. 

Was  it  refused  with  sufiicieut  cause  Y  There  ia  nothing 
to  hrin^  tiie  case  within  soction  30  of  this  Act 

B>e  diri'ctors  did  not  act  iiiidi  r  aitiides  17,  1><.  ami 
23.  There  was  no  pretence  that  Gardner  was  indebted 
t"  the  eompany,  or  that  Goode  was  not  a  sufficiently 
n.-sponsiblo  person,  and  the  diraetors  did  not  reject 
hiin  on  that  ground.  They  had  alrcndy  made  up  their 
minds  that  they  would  not  aceejit  hini.  and  on  this 
view,  which  w;im  the  one  taken  l>y  the  harried  judge 
in  th<'  court  Ijt-low,  1  think  the  finding  of  the  chief 
clerk  waa  right,  and  that  the  appeal  must  bo  dismissed, 
vith  coatoi 

BowKir,  am  of  tho  same  opinion,  and  I 

think  it  is  doubtful  whether  the  ay>])lication  was  really 
a  prop(>r  one  to  make  under  section  So  of  the  Act  of 
aa  the  question  is  BOfe  really  ono  of  rcctiiieation, 

but  of  liability  for  damages  apart  £rom  rectification ; 
but  aa  tiie  paaiieB  have  consented  that  it  thaD  be 

treat'tl  iis  a  s»'ttleni(  iit  of  the  ijuestions  between  them, 
we  have  to  consider  liroadly  whether  the  plaintiff  is, 
as  against  the  company,  entitled  to  damages  such  as 
the  law  recognises.  I  decline  to  admit  the  theory 
that  a  court  of  law  or  of  equity  haa  a  discretion,  when 
sn  injury-  has  been  done,  to  assess  legal  damages  as 
an  indemnity.  The  damages  which  can  be  recover«>d 
are  only  those  which  arise  from  some  breacli  of  duty 
or  of  contract :  an  act  of  oonunission  or  of  omission 
lAidinmlti  in  damage.  What  ii  tiw  came  of  action 


hent    Mr.  Bnokmaster  has  said  that  the  cause  of 

action  was  the  representation  contained  in  the 

certificate,  which,  when  it  reached  the  hands  of  a 
transferor,  amounted  to  a  warranty  to  the  transferee 
that  the  ecrtitieatc  was  correct,  and  that  thereujKju  an 
action  upon  an  implied  warrantry  arose  against  the 
company,  or  that  in  some  other  way  the  giving  of  a 
<  (  rtificate  or  promise  l>y  the  company  involved  them 
ill  some  liability  to  the  person  who  received  it  from 
the  traii>>fiTur.  It  seeius  to  ihc  that  the  first  sfcji  wo 
have  to  make  clear  is  that  the  giving  of  the  certifiuite, 
although  a  representation  to  a  posnble  transferee, 
does  not,  as  between  the  company  and  the  transferee, 
amount  to  more  than  a  representation  by  the  company 
to  such  transferee,  which  was  intended  to  be  shown 
to  him  at  the  time  of  sale.  As  between  the  company 
and  the  transferee  the  mere  n-prcscntation  would  not, 
unless  it  were  fraudulent,  give  rise  to  a  cause  of  action 
at  common  law  unices  there  were  eitiier  a  duty  on  tiie 
part  of  the  company  towards  the  transferee 
at  common  law,  or  a  contmct  at  common  law, 
express  or  implied,  to  make  the  reiiresentfition 
good.  That  was  the  decision  in  Deny  v.  Prek, 
m  W.  R.  33,  14  App.  Caa.  337.  If  the  transferee 
had  a  right  of  action  npon  the  certificate,  it  could 
only  he  because  there  was  an  implied  warranty 
Vx  twccn  the  company  and  him  ujion  whii  li  an  action 
for  breach  of  contract  could  be  brought  against  the 
company.  There  was  no  privity  at  all  between  fhe 
company  and  the  tnuasferee;  neither  was  there  my 
impued  warranty. 

It  was  said  that  the  case  of  In  n  Tf»'  JJuJu'u  and 
San  Fraun'sco  Itailuay  Co.  sliows  that  there  was  a 
cause  of  action  in  the  nature  either  of  an  implied 
warranty  upon  the  06rtificate»  or  an  implied  wananty 
arising  out  of  ^e  e8topi)el.  A  cerlfflcaito  ia  not,  Hke 
a  promissorj-  note,  a  negotiable  investment ;  it  does 
not  transfer  a  <  liofr  in  m  tion,  it  is  oidy  a  representa- 
tion of  an  ijuplietl  contract.  The  case  of  In  re  Tie 
lUihia  and  tkm  Francitcv  Raihmy  Co.  was  in  truth  an 
attempt,  which  was  successful,  to  make  the  company 
liable  in  the  absence  of  fraud  upon  the  estoppel 
creatcil  by  the  certificate,  and  the  way  in  which  the 
court  made  the  compiuiy  liable  was  this  :  They  said 
that  if  the  certifiaite  had  been  intended  to  have  been 
acted  npon,  it  became  a  document  the  truth  of  ^ribJdi 
the  oompaay  oould  not  deqr  as  against  the  prason  to 
whom  it  was  intended  to  he  shown,  and,  therefore,  it 
preclude<l  them,  as  against  such  transferee,  from 
denying  the  truth  of  what  it  contained,  and  they 
could  not  be  in  any  better  ]xisition  than  if  the  state- 
ment were  true ;  but  that  only  obliged  the  company 
to  act  towards  the  transferee  as  they  wovJd  naTe 
been  obliged  to  act  towards  him  if  his  title  were  good. 
Until,  therefore,  the  company  did  something  which 
ought  not  to  Iw  duiii'.  or  omitted  to  do  suiiH  thing 
which  ought  to  liave  Ixeu  done,  as  between  them  imd 
the  true  owner  of  the  shares  no  cause  of  action 
would  arise.  Estoppel  works  in  this  way,  that  when, 
in  addition  to  the  otner  laola  of  fhe  case,  you  have  the 
incapacity  of  the  company  to  deny  the  truth  of  the 
statement  in  the  certincate,  you  must  look  to  all  the 
circumstances  and  consider  whether,  assuming  the 
truth  of  the  statements  contained  in  the  certificate, 
an  action  would  not  He  aninst  the  company-. 
Kstoppel  works  in  sui  h  aoBie,  Dntdoes  not  create  tn 
itself  a  cause  of  action. 

That  is  the  true  view  of  the  case  of  In  rf  The  Bahia 
ami  .S((>i  Fraticiscv  Itailii-ay  Co.,  and,  seeing  that  no 
cause  of  action  arises  upon  the  estoppel,  the  court 
must  look  for  the  cause  of  action  u]>on  ue  assumption 
that  the  comp^my  could  not  dispute  tlie  facts  stated 
in  fhe  certificate.  Tliere  must  Ix?  a  refusjd  by  the 
ompany  to  do  something  that  it  was  bound  to  do. 


or  a  leniMl  liy  ■&  oOcer  of  the  oompoBy  to  do  what 
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tbftt  officer  was  lioillld  to  do.  Tb«  refusal  relied  on 
I17  Mr.  Buckmastar  waa  the  rafnaal  by  the  acting 
aecretaiy  on  the  6tb  of  April  to  tat»  in  or  consider 
the  tninafor.  Did  ho  or  did  ho  not  thrn  refoae 
to  do  UiHt  which  hu  ou^ht  to  have  done?  I 
fully  agree  Mrith  what  Lmdley,  L.J.,  has  said, 
thftt  the  comptuiy  must,  as  a  matter  of  busineaa,  be 
entitled  to^aome  time,  if  they  want  iti  to  consider  the 
doeamenta  which  are  bronnt  to  tliem.  I  know  of 
no  case  whore  it  has  been  hdd  that  a  man  is  bound  to 
act  upon  a  dociiiiH'nt  at  the  moment  that  it  is  pre- 
sented tu  hiiu,  without  being  ulluwtKl  time  to  cunsidcr 
if  he  wants  to  du  so.  I  du  nut  think  it  was  intended 
in  /n  re  Cavoky  A  Co.  to  decide  that  a  oompaiiy  was 
not  entitled  to  have  tine  to  consider  a  transfer ;  and 
in  fkicm  GSnSraU  de  l\uria  ▼.  Walker  LordBLickbum 
held  that  they  were  so  entitled.  It  does  not,  how- 
ever, follow  thftt  thf  diroctora  were  entitled  to  exer- 
cise the  discrctiuu  given  them  by  articles  17,  IS, 
and  23.  In  a  case  wnich  fell  within  those  articles  it 
would  be  hard  to  deny  them  an  opportunity,  before 
dateraduing  what  they  woold  do,  of  seeing  the  docu- 
ments, of  which  they  knew  nothing ;  but  in  the 
present  case  the  directors  were  not  in  that  position. 
They  had  considered  the  case  the  diiy  L.  fore,  and 
when  the  secretary  had  the  docmiionts  presitntcd  to 
him  on  the  6th  they  did  not  want  time.  They  had 
made  up  their  minds  already,  ao  that  the  refusal  of 
the  secretary  to  take  the  documents  was  not  because 
the  directors  wanted  time  to  consider  them,  but  be- 
cause tboy  had  made  up  their  minds  not  to  accept 
them.  '  It  was  only  on  the  xtli  that  the  directors 
rciilly  conaidei-ed  the  ciiw  at  all.  They  ought,  if  they 
wanted  tiino,  to  liave  accepted  the  documents  on  the 
6th  and  thou  considered  thorn.  The  cause  of  uetiun 
therefore  arose  on  the  6th.  It  is  not  a  case  in  whii  h 
it  has  tuned  out  that  the  directors  had  any  right  un 
their  side.  All  they  can  say  is  that  they  were  en- 
titled to  tiiuL'  to  perform  what  is  in  one  sense  a 
ministerial  act— ^namely,  registration — though  I  should 
not  iiivHi-lf  call  it  a  ministerial  act,  luid  they  only 
wanted  reasonable  time.  They  had  considered  the 
maMer,  and,  therefore,  did  not  require  time,  so  that 
they  oanBot  justify  their  defsnoe  to  the  claim  of  the 
traoalsne  on  that  ground. 

A.  L.  Shith,  L.J. — I  haTe  nothing  to  add.  It 

srems  to  mo  that  tho  t-nsi-  whni  worki^Tout  rrsl.s  011  u 
(juestion  of  fact.  It  is  iniuiitteti  that  the  i.'oiiijiiiny  did 
ivfusf,  mid  (hf  question  lies  betwetn  the  (ith  and  the 
lUth.  Did  the  company  refuse  ou  the  6th  or  the  13th 
of  April  t  They  certainly  did  not  refnso  on  the  1  :Hh. 
It  scorns  to  me  that  tfao  true  infennce  to  be  drawn 
from  Hie  fhcts  is,  as  has  been  pointed  out,  that  the 
directors  had  inadf  nji  thrir  minds  that  Hoinctliing 
was  wrong  in  the  certificate  granted  to  (lardner.  and 
that  tlicy  woldd  refuse  to  transfer  the  sli  m  s  standiug 
in  his  name,  whoever  the  tmnsferee  micht  be,  so  that 
when  the  transfer  came  from  Mr.  (loudo  the  directors 
had  made  up  their  minds  not  to  take  it  in,  and  thqr 
refused  it  twice  on  the  aame  day.  They  rofmndtooo 
what  I  should  have  thoogjkt  they  oogl^  to  have  dene 
on  the  6tb. 

Afptat  dimmtMi. 

Bolioitcin,  Flou  it  Ledtam;  J,  S  M.  tMoDion. 


[liord 


From  Q.  B.  Dir. 


'.B.t  and  lindley 


and  A.  L.  Smith,  L.JJ.j  ) 


Jaa.!?. 


OOW  AMD  AjfOTHKB  {Afijxlhiuh)  v.  M^vTmswa  tm 
AXOVOXft  {lltaponiUnta).  (a.) 

Mader  and  tervtmt — Apitrmti'ce—fn/aiU~Stif»UiiUm 
in  api»renticethip  deea  not  Jar  benefit  0/  infant— 
Validily—Empl(n/er$  emd  IforJbneA  Act,  1875  (38  i 
39  Kicf.  &  90),  s.  0. 

.'In  upprrntirf.ship  ifnil  ntniaiiirtl  a  tiipulittUm  that  tkf 
nuulrr  nhonlil  not  Ik  liuhlr  it)  ftat/  anti  iPii>frs  to  the 
apprnili'i ,  nu.  iu/md.  sn  li<wj  us  hin  i>n»iiow  ^hottldkt 
iHtrrru]4ed  ur  imptdal  by  vr  iu  amseyuctux  uf  any  turn 
otU ;  and  that  OU  OfprwHee  migiM  smfiloy  hinudf  in 
any  other  manner  or  with  aiiy  tlher  person  /or  Aiii  owe 
benefit  dnrintj  any  awh  <Nn»  mU,  and  /or 
af'fr  tiinr  fti'i-nt/i't  'f*  miijht  be  fuonmvy  fo< 

to  dtiTininf  rtiich  rinp/iii/meHt. 

and  r>  ii'lrrni  tfte  contract  tu  u  whole  un/air  as  ayatnti 

him ;  and  Vkd,  fA«r^/b*«,  the  Qffreatke$hip  cM  «■> 

invalid. 

Ueakin  v.  Morris.  82  W.  R.  661,  12  Q,  B,  D.  SSS. 
foUowtd, 

Apj^eal  from  the  judgment  of  the  Que<  n'-<  Hnncl: 
Division  u]ion  a  wise  stated  by  a  stip^'Utliary  lungis- 
trute  unilei  20  &  'Jl  Vict.  c.  43, 

The  material  facts  were  as  follow: — The  appellant- 
wore  manufacturers  of  earthenware  in  BtollbrdshirK ; 
the  resDondent,  Uerlwrt  Matthews,  an  infant 
apprentice  in  the  serrice  of  the  appellants,  and  tte 
I  it  hi  r  respondent  was  his  father.  Tho  apprentice 
haviiitr  abseiitfMl  himself  from  work,  the  apjwUsiitx 
ajipli'  J  tip  til"  magistrate  under  3S  &  ;{9  Vict.  c. 
for  an  order  that  the  respondents  should  perform  the 
conditions  and  agrsementB  cootafaied  in  tne  appNB- 

ticeship  'lee<l. 

by  the  ajiprenticeflhip  deed,  Herbert  ICatthews,  sa 
infant  of  the  age  of  nineteen  years,  bound  hiraasif 
apprentice  to  th';  apiiellanta  to  leani  that  linuich  of  a 
potter's  .1  ft  <ir  Itiisiness  called  iMitt<'r's  jiritititi<:.  and 
to  servo  them  fis  an  apprentic<-  for  five  yoar^,  except- 
ing the  usual  holidays  and  days  on  which  that  branch 
of  the  bnsinem  of  tM  appeUaata  should  be  at  a  stand- 
still tbroogh  aoddent  tN^ond  the  appellants*  coolnl, 
and  subject  also  to  the  provision  hereinafter  contained, 
and  the  masters  covenanted  to  teach  the  jipprentice, 
and  to  tiixi  him  fair  and  reasonable  work  and  to  |>;i>' 
him  as  wage-s  "s.  3id.  per  score  dozens  of  priuter's 
eoiuits.  The  deed  contained  the  following  clause: 
"  Provided  always  that  the  said  masters  shul  not  be 
liable  or  oallcd  upon  to  pay  any  wafos  to  the  seii 
apprentice  so  long  a.s  their  business  wall  or  maybe 
interrupt4'd  or  impi dod  hy  or  in  consequence  of  any 
turnout,  and  tin  .laid  ajiprentiie  is  hereby  expressly 
authorized  and  allowed  during  any  such  turn  out.  and 
for  such  reasonable  time  thereafter  as  may  be 
neooasaiy  to  enable  him  to  determine  such  employ- 
ment  as  heretnafter  mentioned,  to  emtdoy  lunis«f  u 
any  other  manner  or  with  any  other  person  for  his 
own  benefit,  and  in  ease  tho  said  aj)preutice  shall  elect 
so  to  employ  liiiuself,  the  said  musters  shall  not. 
during  the  time  he  so  employs  himself,  Ix'  bound  to 
teach  and  instruct  the  said  apprentice  or  cause  him  to 
be  taught  and  inatraoted  as  aforesaid."  The  father 
also  covenanted  tiiat  tiie  apprentioe  should  dminji  ths 
term  serve  the  appellants  and  perform  Hbm  OOMdltinBS 
and  agreements  contained  in  the  de«d. 

TIm  magifltcata  held,  upon  the  authority  of  MeakiK 


(a.)  Bepocted  by  W.  F.  Barrt.  Biq., 
Law. 
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Ct.  ofApp.      Corn  and  Another  (Arri.Ts.)  >>.  M.vTrnEws  and  Anottter  (RspimjrTs.)      Ct.  of  Afp. 


T.  .V"fTw,  a2  W.  K.  tm,  12  Q.  B.  D.  352,  that  the 
daose  abore  set  out  was  to  the  dotriment  of  the 
mbaA  appraitice  and  rendered  the  deed  void. 
'  Tte  Dinsional  Conrt  (Wright  and  Bmoe,  JJ.)  dis- 
mi5-/'<]  the  apf»oaI  upon  the  groand  tiiat  tfaiO  (MB  was 
guvfrm-d  l»y  .Mmkin  v.  .1/'irn'<. 

i'.ixiikiin,  for  the  appellants.— The  deed  must  be 
ji<>k<d  at  as  a  whole  to  see  if  it  is  for  the  benefit  of 
Uir  infant.    There  may  bo  one  or  two  stipnlations  in 

I    H  not  fur  the  benefit  of  the  infant)  but  if  the  deed  u> 
•  whole  is  for  his  benefit  it  is  good:  v.  Fit^- 

l*itrirk,  \i  Q.  B.  D.  229,  26  W.  R.  Dig.  iat»:  I),- 
Fr;„.r.c>,  V.  ISamnin.  .39  W.  li.  o,  4.")  Cli.  D.  V.W.  The 
itij)iil:ition  here  in  question  is  necessiiry  to  protect  tlie 
BiK»t<-rs  in  case  of  a  turn  out*  88  they  could  not  flBrr.\ 

!  n  their  biuuMM  in  such  an  event ;  but  the  a])pn'n- 
Ikev  llfll  to  be  taught,  and  he  has  the  opportunity 
irf  getting  work  c  ist  where.  An  apprenticeship  deed 
B  good  though  there  is  no  covenant  to  piiy  llu' 
apprcntioc  any  wages  at  all.  In  Rey.  v.  /.-■/  ' 
Q.  fi.  HI,  there  was  a  clause  giving  the  maNter 
jower  to  ttop  {laying  witges  in  WW  tiie  engine  broke 
d'lwn,  uii'l  also  a  power  to  forfeit  all  wng-cs  due  Imt 
uufKiid  it  the  iti>]>rentiee  were  gnilty  of  uiiHeouduot. 
Tliat  i^racticaily  ini]xjwd  u  penjuty  on  the  apprentice. 
The  deciMon  in  .l/«tA-i/*  v.  iVorrii,  where  the  ap- 
prenticeship deed  contained  a  danw  very  similar  to 
the  one  in  this  case,  whicli  the  court  held  invalidated 
the  deed,  was  wrongly  decided  and  ought  to  be  over- 
rultii. 

He  aho  referrc-l  to  Vvoper  v.  Simmoat,  10  W.  R. 
270. 7  H.  ft  N.  707. 

i^iamjm  l,u>iil»  rf.  for  the  reHj>ondeiit«.  -This  Btipu- 
lition  miikeH  the  thnd  as  ;i  whole  unfair  towiinls  the 
ii.fiint.  I'nder  it  the  masters  may  lock  out  tin  ir  woi  k- 
lueu  for  any  length  of  time  they  pleam,  and  may 
oompd  the  afuprentfee  to  eerve  tiiem  without  ])aying 
him  any  wages.  The  yieniiission  to  seek  wi  rk  else- 
where is  wholly  illusory,  m  »imu  the  teiniuuitioii  of 
the  l(xk  out  the  ujiprentiro  must  return  to  the  service. 
.Vnii-iM  V.  Morrit  is  directly  in  point,  and  ought  to  be 
followed. 

AnMam  npliad. 

Lord  E.SllKlt.  M.R.-  It  sei-nis  f.»  me  that  tlie  pro- 
f<i'dtion  of  law  laid  down  by  Frj'.  L.J.,  in  //» 
Frjurt'itcv  V.  H'liniiui  is  the  true  test  for  deciding 
tlie«e  caeee.  He  states  the  proposition  a  little  Isdnj^r, 
perhaps,  than  it  had  been  necwsary  to  ennnciafe  it 
ni  the  previous  cjises,  but  still  it  leaves  the  pii  vimis 
•uses  untouched  as  coming  within  that  proposition. 
Til.-  Lord  Justice  in  (fleet  said  tli:it  tlie  mere  fact  of 
N)iue  stipulations  in  an  apprenticeship  deed  being 
against  tiie  infant's  benefit  does  not  make  the  deed 
void.  It  is  impossible  to  frame  a  deed  which  docs 
not  contain  some  stiimlations  for  the  benefit  of  one 
■-r>!i1  raiting  party  and  some  for  the  benetit  if  the 
other.  But  if  there  is  a  stipulation  in  the  deeil  of 
nch  a  kind  m  to  make  the  contract,  tukeu  as  a  whole, 
an  unfair  one  to  the  infant,  then  that  particular 
^Illation  makes  tfie  whole  contract  TOid.  The 
-'il  tilrttinji  must  Iw  so  unfair  as  to  make  the  wliolo 

iittuct  ;i»  b<l\vifn  the  infant  apprentice  and  the 
inast*r  unfair  to  the  infant.  That  brings  us  to  cou- 
ader  whether,  when  the  stipulation  complained  of 
relatw  to  fho  payment  of  wages,  it  is  so  uimtr  to  the 
infant  as  to  anect  the  whole  contract. 

It  was  held  over  forty  years  ago  in  /.'"/.  v.  L><rd 
that  wher<-  ik  master  ha<l  agreed  to  piiy  wages  to  iin 
miant  apprentice,  but  resen-cd  to  himself  the  right 
onder  certain  circumstances,  independent  of  any  act 
'  f  the  infant,  to  compel  the  infant  to  serve  without 
u  dgee,  the  stipnlatkni  wm  W  wi&ir  as  to  render  the 
vhol*  oontnMifc  void.   So  alio  wlun  % 


agreed  to  pay  wages,  but  stipulates  that  when  the 
apprentice  absents  nimself  from  work  all  wages  due 
and  unpaid  shall  be  forfeited,  the  stipulation  is  so 
unfair  as  to  vitiate  the  whole  contract.  We  must 
now  consider  whether  the  stipulation  in  the  present 
case  does  not  make  the  whole  contract  unfair  to  the 
infant  within  the  rule  laid  doWB  \lf  Fry,  L.J.  It 
having  been  held  nearlj^  niiM  ^rwis  ago  in  MtaJein  t. 
MorrS  that  a  stipulation  rimilar  to  the  one  in  the 
pre.srtit  case  rendered  tin  whole  (contract  unfair  to 
the  infant,  can  we  say  that  that  df-eision  was  wrong? 
C't  iisidering  that  deeds  have  been  framed  upon  the 
faith  of  that  deoiflion,  we  must  be  absolutely  con- 
Ttnced  that  the  dedsion  WM  wrang  before  we  ought 
to  overrule  it.  T  cannot  help  thinking  that  I  shotild 
have  !trriv«Nl  at  the  same  conclusion.  The  njiprentico 
d{M«8  not,  as  in  old  days,  livr  with  his  master,  but 
instead  thereof  the  master  agrees  to  pay  him  wages. 
Thv  master  then  inserts  a  sttpulation  in  the  deed 
wliich  enables  him,  if  the  other  workmen  offend  him, 
though  the  apprentice  may  have  hadnothingtodo  with 
it,  to  cease  paying  the  ajiitrentice  wages,  wliile  at  the 
Hiuno  time  holding  hiiu  to  his  scr\'icc  and  compelling 
him  to  work,  unless  indeed  the  apprentice  can  get 
teniponuy  employment  elsewhere  until  the  torn  out 
is  at  an  end,  an  equivalent  of  a  rather  illusory  nature. 
To  my  mind  that  seems  so  unfair  a  stipulation  to- 
wards the  infant  and  so  much  in  favour  of  the 
masters  as  to  make  the  whole  contmol  void.  The 
appeal  niust  therefore  be  dismissed. 

LufDUiY,  L.J. — I  am  of  the  same  opinion.  We 
cannot  decide  this  case  in  favour  of  the  appellants 
without  ovemiling  the  decision  of  Mmkin  v.  Morrit. 
I  am  not  ])re]iared  to  overrule  that  decision.  I  attach 
gnMit  inijiortance  to  tlie  fact  that  the  exjirossiou 
"  turn  out"  includes  a  lock  out  hy  the  masters.  The 
masters  are  thus  enabled  by  their  own  act  to  bring 
the  st^ulation  into  force.  II  the  oKprewion  only 
indnded  a  strike  of  vnxkmsn,  the  oew  would  not  be 
so  iftnnig. 

A.  L.  Smith,  L.J. — I  agree.  It  has  been  the  law 
for  a  greiit  niuuber  of  years  that  if  there  is  a  stipula- 
tion in  a  contract  so  much  to  the  detriment  of  the 
infant  as  to  render  it  unfair  that  the  in&nt  should 
bo  bound  by  it,  that  oontmet  cannot  be  enforced 
again  the  infant.  Tlie  great  distinction  between 
I.'ilit  V.  FitT.jKttrirk  and  the  other  cases  is  that  in  the 
former  ciise  tin  i  .'Utratf  of  service  was  to  W  ptit  an 
end  to  by  the  masters  u|)on  notice,  whereas  in  the 
<  >t  li<  r  ciises  the  contract  of  service  was  to  continue. 
Bearing  that  in  mind,  we  find  in  this  case  that  the 
apprentice  is  not  to  reside  with  the  masters,  but  is  to 
live  at  home,  and  the  masters  are  to  pay  him  wage,s. 
Then  comes  a  stipulation  that  if  the  masters  choose 
to  turn  out  their  meo  for  any  length  of  time  they 
pleaw,  the  apprentiw  is  bound  to  go  on  serving  the 
masters  without  any  wages,  unless— end  th»  warns  to 
me  a  most  illusorj'  provision  —he  ean  find  employment 
Komcwlu'ie  else.  That  atipulatiou  seema  to  me  un- 
fair to  the  inlaiit,  and  the  deed  oaimot  be  snibiwd 
against  him. 

Solicitors  for  the  appellants,   Crom'n,   Orgifl,  A 

Crouin,  for  Lhir> '!,,,>  ,(•  A-h-iH.  Tunstall. 

Solicitors  for  the  respondents,  Mear  dc  FuwUr,  for 
J?.  Sottin$keadt  TluwtalL 
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JoBSON  r.  Palmer. 


HioiT  Court. 


Ml  of 


Oban.  Dir. 


Pj[-  J  Not.  11,  la.  14, 19, 29. 

JoBBON  V.  Palmku.  (a.) 

TrtuUt—Fart  o/  fruif  preptiiff  Molen  bjf  Am  aemwil — 
Liabitify  —  Urn  </  Inufw  remttMnrferf  /«r  A«t 
«ertftc6«. 

A  trustee,  remuneraM  for  his  servirr*,  employed  a 
servant  fur  the.  /»rir7«Ai'H  <f  the  tnut,  rareftifli/  KhHed 
and  with  a  ijood  i  hnrfiiirr  fri'in  hi*  l<i<t  rin]'l">/' r,  'twl 
properly  intruatnl  to  him  thr  <  uM<ily  vf  the  trust  jiro- 
perty,  there  beiixj  iv  imjliijettce  I'll  thr  part  of  Unt  trustee. 
The  stTvant  stde  part  qf  the  gnmerty. 

Held,  thai  the  Hrwfae  was  not  MAfe/br  tte  Ion  (Acrtty 
vecttsionrd  to  the  trust  estate. 

Semble,  the  fact  that  a  trustee  is  rtmuneratedfvr  his 


Trial  of  action. 

By  a  deed  of  aaidgnmont  for  tho  Ixmnfit  of 
crt>ditor8,  (Litwl  tho  22nd  of  July,  \SH[),  William 
Jobson,  u  watchmakor  and  jeweller,  iwsigiied  to 
Augustus  Gufandc  Palmer,  a  charter«4l  accountant, 

tnutee  for  oraditon,  bia  seal  and  personal  estate 
upon  trust  for  sale,  and  to  hM  Hie  pnweeds  of  toch 
bhIc  in  tnist,  after  j>ayment  of  the  costa.  chargmj,  and 
expenses  therein  mentioned,  and  of  any  sums  or 
allowancea  whi(;li  would  Ue  entitled  to  be  ]>aid  in  fidl 
in  case  of  bankruptcy,  to  divide  tin'  residue  among 
the  lohedided  cr^itora  rateably  ii<  curding  to  tlie 
maumat  oi  the  renteotive  debts  owed  to  them  by 
Jobeoo.  It  tree  not  expressly  provided  by  the  deed 
that  Palmer  sliould  pet  reniunerntion  as  tniHtro;  but 
the  judffc  held  tlmt  tnidor  the  circumstancce,  and  on 
thi'  i'oiistruction  of  the  ih-vd,  b*  vas  entitled  to 
remuneration  fur  his  serriueH. 

At  a  meeting  of  tin  ONditura  on  the  31  Ht  of  July, 
1889,  a  resolution  was  paased  directing  Palmer  to 
radl  the  propoiy  to  Jobson  or  Ua  friends  for  a  sum 
•ufficient,  after  jiaymentof  costs,  dso.,  and  preferential 
claims,  to  \uiy  a  conqioHition  of  ISs.  in  the  pound. 
Palmer  aecurdiugly  prot-'eeded  to  sell,  imd  jiiiiil  the 
costs,  &c.,  and  preferential  cliiimfi  and  eompusitiun, 
and  banded  over  to  Jobson  or  account^Hl  for,  the 
greater  [wrt  of  the  Dropurty,  but,  under  the  cireum- 
atanoee  mentioned  below,  not  aQ  of  it.  The  circum- 
Rtanccs  wore,  as  Rhown  by  the  evidence,  that  Palmer 
had  fur  a  time,  in  the  exercise  of  his  duty,  carried  on 
Jobsou'a  businefw,  that  he  had  ilone  no  in  tlie  same 
manner  as  Jobson  himself  had  dune,  that  ho  had 
employed  a  man  named  Lowirt  in  the  business,  and 
that  the  employniaut  of  an  assistant  was  necessary  for 
the  effBotnafooiiduot  of  it,  that  Palmer  had  ezcmscd 
proper  precautions  in  ongairing  and  employing  Lewis, 
who  had  a  good  character  ifrom  his  former  employer, 
and  that  Jobson  was  himself  present  at  the  shop 
during  the  period  of  Lewis's  employment,  with  only 
occasional  absences,  and  never  expressed  himself 
dissatisfied  either  with  the  employment  of  Lewis  or 
with  the  way  in  which  the  bannesa  was  being  con- 
dooted.  It  was  afterwards  ascertained,  however, 
that  Lewis  bad  i>arted  with  a  watch,  ]n\rt  of  tbe 
jirujii-rly.  fur  sixt4'i  u  rruine/iN  fur  which  hi'  never 
accounted,  and  that  he  hud  stult-n  other  ai  tii  Ir-.. 

In  January,  1891,  Jobson  commence^!  this  notion 
against  Palmer,  claiming  a  declaration  that  Palmer 
was  a  trofltee  for  him  of  tne  inoperty  assig^necl  by  the 
deed,  an  aooount  of  the  property  and  of  Palmer's 
dealings  therewith,  and  that  Palmer  might  bo  ordered 

(«.)  Beported  by  C.  UfBBEBT  fiaowif ,  £aq.,  Barriater- 
•t-Law. 


to  transfer  to  him  all  the  property  other  than  that 
which  Palmer  had  disposed  of  under  the  trusts  of  the 
deed,  or  had  retumea  to  Jobaon,  or  to  pay  to  Jobson 
the  value  thereof  . 

The  principal  qoestion  Mgnad  at  the  trial,  and 
which  calls  for  a  report,  was  whether  the  defendant, 
liH  a  remun(nit*.'il  trustee  or  1>ailef,  was  liable  to 
the  plaiutiiT  for  the  value  of  the  articles  stol^  by 


tbe  pia 
Lawk 


Arthw  Powett,  for  the  pUatfft 

yi  vilti  ,  Q.  ('. ,  and  Sioiufen  Eady,  for  the  defendant, — 
A  tmsteti  who  keeps  goods  as  he  woidd  if  they  wore 
his  uwn  is  not  liaDle  if  they  an-  nt'  ilc!!  :  ./r,/.  v.  •/o/<, 
26  W.  R.  206,  6  Ch.  D.  502  ;  and  it  dues  nut  add  to 
his  liability  if  he  is  fur  bis  services :  (,\>f/y»  v. 

iterwird,  1  Sou  L.  O..  0th  ed..  pp.  201.  216.  The 
pBOVUBonal  aangnee  of  a  bankrupt  is  not  lubia  for 
the  fraud  of  an  agent  if  appointed  with  proper  cnre : 
flaw  V.  Ciitt'i',  !»  Bing.  IKi.  [As  to  the  case  of  a 
<lireet'jr*8  liability  for  lii.s  nj^t'iit's  fniudulent  stat*-- 
meuts  they  r.  ferred  ti.  IT. //  v.  J!- II,  2<)  W.  R.  T  Ui, 
,'l  Ex.  D.  2:JS.]  In  the  ulrsmee  of  negligence  a 
bailee  ia  not  liable  for  goods  stolen  by  h^  servant : 
l^upf  Co.  V.  iMHek,  ri891]  2  a  B.  413.  But  tbe 
ninii)  is  on  the  bailee  of  proving  that  be  exerdaed 
dui>  care  :  Mix  h  nztr  v.  Cor,  9  Car.  A  P.  632 ;  v. 
I'atnuT,  C.  B.  X.  S.  SI.  7  W.  li.  C.  L.  Dig.  s.  If 
the  defendant  is  not  to  be  treaited  as  a  baihie,  hut  a.s  » 
trustee,  then  ho  ii  not  liable  as  a  trustee  for  thu 
dishonest  of  penoDB  pvoperiy  employed  bv  him  in 
the  odBnary  oourae  of  bvofaMK,  wime  he  has  aetnd 
with  prudence:  ^jwiyht  v.  (hwni,  32  W.  B.  435,  » 
Apn.  Cas.  1 ;  and  hia  being  paid  for  his  servieea  dooa 
notinflroaieliisliabilitr. 

Arthur  I'liwdl,  in  n-ply.  -Defendant  has  not  dis- 
charged the  .-(("s  of  showing  that  he  was  not  guilty  of 
negligi  m  A  watchmaker  must  fM-cme  his  stock 
against  his  servants :  Cltirl^'^v,  E'irmhtti'',iTow.-MK  Aa 
a  bailee  for  reward  defendant  has  been  guilty  of  grosa 
negligence :  JahnsUtn's  claim,  19  W.  U.  4ii,  L.  B.  6 
Gb.  212,  217.  Am  a  trustee  be  is  liaUe  for  ttw 
fraudulent  act  of  his  agent,  though  ehosfii  with  due 
care:  Jioatock  v.  FU^yer,  14  W.  IL  120.  L.  IL  1  iij.  26. 
In  Speighi  V.  OfifMl  the  tnutee  raoeived  no  remvnem- 
tiou. 

RoMER,  J.— [After  dealing  with  the  other  points  of 

the  r.is.',  wlii<  h  iK)  not  call  lor  a  reintrt,  iin>ereiltHl  ivi 
fullowN :  -J  As  to  the  sixteen  guineivs  for  the  watch 
received  by  I^^wis,  which  clearly  cannot  now  b«» 
recovered,  that,  in  mv  opinion,  obviously  wua 
fraudulently  appropfialed  by  Lewis  to  his  own  uaa, 
and  the  other  items  are  all  artidea  pawned,  given 
away,  or  otherwise  improjx-rly  dealt  with  by  Lewis, 
in  fiict,  (rlrarly  stuh  ii  by  him.  The  qnestiun  which 
arises  with  regard  to  tiiesc  itemn  Ih  whether  thij 
defendant  is  liiihle  for  the  criniiiKil  lu  ts  of  his  sfrvant. 
On  hia  behalf  it  is  said  that  this  jirinci^lo  laid  dow^^ 
(though  not  for  the  first  time)  in  -Siieight  v.  Gaunt 
applies,  and  that  he  ia  not  liable.  But  the  nreaeeit 
case  differs  from  that,  in  tiie  fact  that  file  derandant 
wiw  jiaid  for  liis  «<'rvi(  es.  In  otluT  respt'ct^  the  ca-sea 
are  similar,  for  I  liiid  iik  a  fa<  t  that  under  thu 
circuujwtjUH*«,  and  having  n'ganl  to  the  nature  of  tho 
plaintiffs  business,  which  had  tempurarily  to  be 
carried  uu  by  the  defendant,  he,  tbe  defendant,  was 
entitled  and  bound  to  employ  a  man  to  do  the  work 
that  Ticwis  was  employed  for.  T  And  no  neglig«noe 
in  the  st  lection  of  Lewis  for  the  work.  He  had  u 
good  chanicter  when  employed,  and  I  am  satistied  on 
tho  evidence  that  tbe  defendant  had  no  real  ground 
fur  suppuidug  that  Lewis  was  not  in  every  way  quali- 
fied to  perform  or  did  not  in  fact  properly  {)erfonu  bia 
datiea  at  the  plaintiiTB  ihop.   Under  theae  oircuat- 
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itMOM.  doM  the  fact  that  the  defendant  was  paid  by 
ft>  pldntilf  for  his  senrioes  |R«veiit  the  applioation 

f  tnp  principle'  of  Sj^ight  v.  fhumf,  and  muke  the 
iifendant  liaolr  for  the  criminal  nets  of  hi.*)  servant  'r 
I  think  not.    Tlio  position  of  tho  defendant  may,  I 
think,  bo  well  likened  to  that  of  a  bailee  for  reward 
^  has  to  take  care  of  or  do  something  with  the 
sticle  handed  to  bim — of  coarse,  I  am  speaking 
of  »  common  bailee  for  reward,  and  not  of  tho 
1»vial  ca»es  of  un  innkcej>€r  and  a  carrier.  Now, 
such  a  common  bailet;  is  clearly  not  liable  for  the 
tartinM  act«  of  his  servants  caiumg  ft  loH  ti  die 
■tides,  unless  there  bae  been  negUgenoe  on  his  part. 
AbA  m  Hie  prceent  case,  as  I  hare  said,  the  defendant 
has,  in  uiy  jndpmcnt,  discharffetl  the  '  Xf  s  of  proving 
th»t  there  was  no  u<'gligence  on  his  part.    It  is  true 
that  Lewis  liad  access  to  the  plaintiff's  goods ;  but 
that  was  inevitable,  having  regard  to  the  nature  of 
the  hMhiMW  end  to  tiie  fact  that  the  goods  had  to  bo 
ihown  to  cnstomers  and  banded  over  to  them  if  they 
bought.    I  think  that  the  businoRS  whb  b<'ing  eon- 
d^ct•^l  by  the  defendant  in  the  same  munner  in  which 
the  iiIaintifT  himself  conducted  it.  and  that  I^^'wis  was 
•ployed  in  the  same  way  in  which  a  servant  would 
oransiily  be  employed  bjr  the  plaintiff  himself  in  bis 
bMineM.   It  is  important  also  to  remember  tiwt  tho 
risiiitiff  himself  was  present  at  the  sliop  throughout 
the  time  of  Lewis's  services  (witli  only  an  occasionul 
absence),  and  I  am  satisfied  that  no  complaint  of  any 
kind  was  made  by  him  during  that  tune  that  tho 
baniflM  was  not  hefaig  properly  conducted,  and, 

moreover,  that  the  Tnisiness  was  in  fact  then  carri*^! 
i  n  in  the  usual  and  proper  manner,  iuul  to  his  sjitis- 
fikction.    Th»«e  fa«:ts  render  tho  ciiW!  before  me  quite 
Ji^tinct  from  the  cases  of  Chirkr  v.  Eurmhuw  and 
hmUm'.*   rlitiin,   where  negligence   was  found. 
Mtnaorer,  if  I  regard  the  defendant,  not  as  a  bailee 
for  reward,  but  as  a  trustee,  T  see  no  snificinnt  reason 
for  confining  tho  principle  laid  down  in  .s'/f  v. 
UanrU  to  the  case  of  an  unpaid  tru8t^>e,  though,  no 
donbt,  some  of  the  judges  who  decided  SjHi;/ht  v. 
'hmtU  did  in  their  jodgments  rafer  to  the  favt  that 
there  the  trustee  was  not  paid  for  his  sertioBs.  I 
think  the  principle  ought  to  Ik;  apjdied,  in  a  jiroper 
case,  even  whero  the  tnistoe  is  rtummc^rafenl  :  and  T 
think  the  ]ir«sent  is  such  a  case.    Ami,  in<l<'«-il,  tiiis 
Ticw  is,  to  a  certain  extent,  supported  by  authority  ; 
fur  in  Haw     CvUen  the  court  had  to  consider  the 
liability  for  his  agent's  defaults  of  a  provisional 
assignee  who  wa«  entithfl  to  bo  jMiid  for  hw  scrvioos, 
and  was  in  other  respects  very  iniich  in  tlie  sanie 
Iiosition  as  the  dcfcntbuit  here.    I  nmy  add  that  that 
CMS  was  dearly  decided  on  general  pnndple,  and  not 
(« ^  the  ipedBl  oinnimstanoe  that  the  provisional 
an  oflloer  of  the  oourt* 
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(a.)  Beported  by  V.  de  S.  Fowke,  Esq.,  Banister- 
at-Lsw. 


AetMf  vtooHd  up  mb/ed  to  wpervMMM,  took  froctedtnat 
againat  the  company  in  ike  fieoldk  eourtt  prior  to  M« 

U<iuitla(i"u .  trhirh  j/rorredittfjx  had,  arrftrttiriy  in  Srotch 
lair,  put  till  in  in  the  petition  uf  stxured  crediturs,  tuhject 
unit/  to  their  o/ztoitiM^  a  dtcne  la  BMtik  eomUt  etbMith- 

intj  their  deH. 

J  J  eld,  that  in  thew  drcumitancea,  the  crediUjTB  iwt 
lieiny  able  to  enforce  their  eeaurity  in  the  winding  Vfi^  the 
prnctrdinge  in  the  SootcA  court  ouglU  to  be  tmt/totd  Id 

•■oiitinne. 

Motion* 

Two  motions  were  made  in  Hie  matter  of  tiie  shove- 
named  oompany,  which  WM  Wiig  wound  up  subject 
to  supervision.  On  the  29th  of  Febniary,  18U2, 
letters  of  arrestment  were  obtained  by  Messrs.  Hone 
and  by  the  pursuers  in  woiMsdings  pending  in  toe 
CSourt  of  Bssslon  against  the  oompany  to  attabh  all 
moneys  and  goods  in  Scotland  belt)nfriiig  to  tho  com- 
pany, in  order  to  ground  jurisdiction,  upon  which 
letti^rH  of  arrestment  wen?  duly  executed  on  tho  iNth 
and  lUth  of  March,  ;  and  a  summons  was  ob- 
tained bgr  the  pursuen  against  tho  company  contain- 
ing ft  VBRsnt  to  arrest  on  the  depenoenoe  of  the 
acuon,  upon  which  warrant  arrestments  were  again 
executed  tijion  the  l!»th  and  LMst  of  Maroh,  1802.  A 
sum  of  £  1 , 1 04  belonging  to  the  company  in  the  Royal 
Bank  of  Scotland  was  ansitod  V  Hope  &  Co.  Except 
the  last-nanied  sou  the  ooomsi^  had  not*  at  the  date 
of  sealing  the  letters  of  aiiestmspt,  nor  had  the  com- 
pany acquired  since  that  date,  any  property  in  fk.-ot- 
land.  A  resolution  for  voluntary  winding  up  was 
]»B88cd  on  the  'ilst  of  May,  1892.  The  order  for  con- 
tinuing the  winding  up  under  supervision  of  the  High 
Court  was  made  on  the  20th  of  June,  1892. 

The  liquidator  now  moved  to  restrain  Hope  &  Co. 
from  continuing  the  f^otch  proceedings  and  from 
attaching  or  arresting  the  moneys  of  the  conipojiy  in 
the  Koyal  Uauk  of  £kx>tland.  The  other  motion  was 
by  Hope  &  Co.  for  leftva  to  continue  the  Scotch  pro- 
ceedings against  the  ooin|iftnj  notwithstanding  the 
winding  up. 

o.  Lrif/h  Clan  and  Ah j under  Young,  for  the  Uqvi- 
dator,— The  company  is  an  English  oon^Mnji  «od  the 
oontnets  now  in  dinrate  are  English  uoDtnwts  to  he 

performed  and  completiHl  in  Kngmnd.  The  qneetion 
IS  whether  Hojie  &  Co.  should  1«  allowed  to  get 
priiirity  by  reason  of  the  Scotch  procee<ling8.  We 
sa^  that  they  have  no  priority,  they  not  having  ob- 
tamed  a  decree  in  ft  Sooldi  conrt :  Liquidatore  of 
Ih  nhtr  CiKil  Co.  r.  TvmMl,  100k.  of  Sees.  Osa.,  4tii 

ser.,  autt. 

Ilalilane,  Q.C,  and  UnUy,  for  Hope  &  Co.,  con- 
tended that  the  letters  of  arrostmont  bad  ])Ut  them  in 
the  position  of  sixiured  creditors,  and  that  they  had 
obtained  a  priority:  MikhM  Y.  Bem,  9  CL  vi  flsss. 
Cass.,  4th  ser.,  875. 

dare  replied. 

VAVOOAir  WiLUAMS,  J.— The  question  in  this  case 
arises  on  two  motions,  the  one  by  J.  A.  Hope  &  Co.,  of 
Whitehiiven,  CumlxTland,  for  an  order  that  they, 
not  withstumling  tin  wimliiig  up  of  the  company,  may 
be  at  liberty  to  cuntiuut!  and  prosecute  an  action  or 
summons  now  depending  in  the  Oourt  of  Session  in 
Scotland,  wherein  they  are  the  pursuers  and  the 
company  the  defenders,  and  that  in  the  event  of 
their  being  successful  they  may  be  at  libertj'  to 
enforce  tho  sttuchnients  or  arrestmtiits  obtaine<i  by 
them  of  moneys  of  the  company  in  the  hands  of  the 
Royal  Bank  of  Scotland;  the  other  a  motion  on 
behalf  of  the  liquidator  that  Hope  ft  Oo.  may  be 
restrained  from  further  j)ro8et;uting  the  said  action 
and  arrestments.    The  question,  to  my  miud,  wbiuh 
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Messrs.  llojie  ^:  Cu..  liy  viitur  nf  (l.i-  iiroccediiiRs  in 
Scotland,  have  b^ome  secured  creditors,  for,  if  the 
pffcct  of  those  procccdingB  has  been  to  main  KeMrs. 
Hope  &  Co.  aeooied  ondtton.  thcgr  in  nxy 
upinion,  enlitlad  to  go  on  with  their  adaon  in  Boot- 
land,  in  80  far  as  it  is  necessary  to  givn  effect  to  the 
security  which  thoy  have  obtained.  It  »wins  to  iiw 
that  the  question  whetluT  Messrs.  Hope  &  Ci>.  liiivc 
obtaiued  by  their  jinxcfdings  in  Scotland  a  valid 
■OOOrifry  ia  a  Qut'Htiiiii  uf  Scotch  law,  while  tho  ques- 
tion wbothsr  Means.  Uope  &  Co.  ought  to  be  allowed 
to  oonthiao  thia  adioo  and  amatment  ia  s  qneotion 
for  mfi  to  dotennino  under  the  Companies  Act,  18fi2. 

Now,  there  has  been  laid  beft)re  lue  evidence  by 
distinguished  Scotch  lawj'ers  as  to  the  Scutch  hiw. 
In  his  affidavit  Mr.  Asher,  Q.C.,  says  (i>ar.  1  and 
5): — "According  to  the  law  of  Scotland  the  latter 
anaatoMOta  op««te  aa  attaobmoni  in  aeoariiy.  In 
the  event  of  Heaan.  3.  A.  Hope  ft  Co.  obtanuDg  a 
decree  in  their  said  nctinn  for  a  sum  of  money  the 
decree  woidd  draw  buck,  in  my  (jjiinion.  to  the  date* 
of  the  arrestment  on  the  dejM'udence,  and  Mif»srs. 
J.  A.  Hope  &  Co.  would,  in  my  opinion,  on  obtaining 
the  said  doorf'c,  have  an  absolute  preference  over  the 
fianda  amatod  to  the  extent  of  the  anin  to  which  thqr 
niriit  be  found  entitled  in  tiie  action.**  *'  I  am 
Opmion  that  had  the  winding  up  of  the  nbofia-naDicd 
company  been  pnioeeding  in  Sc-otland  the  court  would 
have  gmnted  leiiv4'  to  ^Ii  sHrs.  J.  A.  Hope  >S-  Co.  to 
continue  their  said  action,  so  a.s  to  afford  tbom  an 
up|iortunity  of  establishing  that  there  waa  a  amn  due 
to  them  for  which  thqr  had  secured  a  pgafarenoe  by 
thflir  amatmenta ** :  lAquidaton of  Btnhm^  Coal  Oi>,r. 
TumbuU.  This  opinion  seems  to  me  t^)  be  basc^l  on 
nndisputed  facta  which  are  wt  forth  in  tlie  earlier 
fKjrtion  of  the  afhduvil.  Oii  flic  otliiT  hand  tliere  is  an 
affidavit  on  behalf  of  the  liquidator  by  Mr.  Kobcrt 
Campbell,  a  practising  member  of  the  Scotch  bar  of 
thirty  years'  standing,  and  a  member,  alao,  of  the 
Bngliah  bar.  ttr.  OampbeD  atatea  that  it  ia  within 
the  power  of  the  Scotch  coiirts  to  recall  and  in  effect 
annul  airestmoiits  sut  h  as  thoHf  obtained  by  Mes-srs. 
Hope  &  (^*o.  Thut  this  is  .so  i.s  not  in  dispiitiL 
Mr.  Camiibell  gotw  un  to  suggest  that  the  warrant  for 
the  original  amatment  <id  fundanduin  jitriadictionnn 
was  obtained  on  a  miastatement  ol  facta— vix.,  that 
Hm  defendera  had  eflbota  in  Bcotland,  aud  (paragraph 

a that  a  person  not  domiciled  in  Scotland  is  not 
We  to  the  diligence  or  ]iroce»s  of  the  Scotch  courts 
unlesM  he  lia«  either  jirojterty  in  S' otlimii  ur  <  iiti'c.s 
personally  into  the  country  ;  he  iuqieacheg  the  validity 
of  the  warrant  for  arrestments  on  the  deiicndence  on 
the  same  grounds.  Now,  assuming  all  tms  to  be  true 
in  fact  and  law,  it  seems  to  me  that  it  only  affords  a 
ground  for  the  rocall  of  the  Scotch  process  by  the 
Scotch  court*,  but  that  unless  such  ]it  tK;<<s.<s  is  nxjalled 
I  am  bound  to  deal  with  it  as  valiilly  i>Mied. 
Mr.  (■anijilxU  gws  on  to  deal  with  the  case  of 
Lit/ttidatirra  of  Heiihar  ('"nl  <'".  v.  TuruUnU  and  to 
distinguish  that  oaae,  which  seems  to  be  an  authority 
against  the  ^  oontention  of  the  liquidator,  on  the 

Sound  that  in  that  case  there  wax  no  qucstitm  hh  to 
e  competency  of  the  action,  and  on  the  grounds 
tliJit  in  that  ca*e  a  decree  or  fortheoming  had  Ixt'n 
actually  obtainwl  by  the  creditor.  The  question  of 
competenc}',  in  my  opinion,  is  a  question,  as  I  have 
said,  for  the  Scotch  courts  and  not  forme.  As  for  the 
abaence  of  a  decree,  I  am  of  opinionlromtiie  judgments 
of  the  Lords  of  Sessiou  in  the  case  of  Li'juiilatiirH  of 
Benhar  Cval  Co.  v.  Tttrnbull,  cited  l>efore  me  in  argu- 
ment, that  the  obtaining  of  a  decree  b(  fore  lln'  wiinling 
up  was  not  essential  to  the  validity  of  the  becuri^  of 
the  creditor  according  to  the  Scotch  law.  The  Ijord 
Preaidantk  at  the  oondusion  of  his  judgment,  says  :— 
"lamtbwrfwa  of  Ofiidoii  tiwi  tlian  ta  nothing  in 


the  .Vet  of  lS(i2,  or  in  any  uf  the  other  coni]>;i!ii' i 
statutes,  which  can  operate  in  thi-  way  of  excluding 
Mr.  TunibuU  from  the  benefits  which  be  has  secured 
by  the  uae  of  tbaw  anaatmcnta,  and  that  the  paitaes 
here  are  in  the  aame  position  in  wUdi  they  would 
Imve  been  in  an  ordinarA- st^uesf  ration  where  ailigflnoe 
li.'id  been  done  more  than  sixty  days  before  its  oom- 
im  iii  -  iiient.  itut  it  lia-*  b''<  ii  further  urgid  that  a 
diligence  of  this  kind  must  be  timeously  foUowrd  np. 
It  ap^x'ars  to  mo  that  it  was  so  in  flda  cu.se.  If  the 
crewtor  bad  been  oompelled  to  pvooeed  with  his 
action  in  order  to  obtain  a  decree,  the  oourt,  ia  flie 
exerci.s<' of  its  disen  tion,  would  have  authorized  him 
so  to  do,  for  this  in  :i  matt*  r  clearly  within  the  ilis- 
<.Teti<.jii  111  thr  rourt,  and  one  which,  in  tli>'  circiiiii- 
staucos,  the  inten-sfs  of  ju-sticc  between  the  partie> 
would  hafe  demanded.  On  the  whole  matter,  then, 
I  have  ooma  to  the  conclusion  that  thia  dihgenoe  has 
given  Vt.  Tombnll  a  good  preteenoe."  8o  also, 
Tyord  Shand,  at  the  erne  lusion  of  his  jadgmcDt, 
says: — "In  this  cjis.-  thf  creditor  has  laid  a  nrxm 
on  the  funds  of  the  company,  and  to  determine 
the    validity    of    that  I    think    that  he 

would  have  been  entitltHl  to  have  proceeded  with 
hia  action  and  to  have  obtaiued  a  docree  in  order 
to  make  available  any  preferonoe  which  the  use  of 
hi.s  diligence  iiiipht  have  secured  to  him,  and  that 
tlie  court  would  have  granted  leave  accordingly. 
It  s«ems  to  me  that  the  p.artii  s  here  an'  in  the  same 
{KJsitiou  118  the  imrties  were  in  the  case  of  MttthU  v. 
Sndt,  already  r«-ferred  to,  which  I  think  must  be  held 
to  rule  the  present  case.  I  therefore  agree  with  your 
lordabip  in  thinUng  that  Mr.  Yair  l^bnll  u  eo- 
titled  to  bo  ranke<l  itreferably  on  the  ass»ts  of  this 
company."  The  head-imte  in  \fiU  hrH  v.  .So-tt  is  M 
follows:  — "  Arrest  metits  usetl  on  the  dipi  ndence  of 
an  action  confer  a  preference,  although  the  defender 
bo  sequestrated  befon-  deene  i.s  obtained  in  the 
action,  provided  they  be  followed  up  withuot  nnduo 
delay." 

It  seems  to  me  from  thf-se  cases  that,  accord- 
ing to  tlie  Scotch  law,  an  allege<l  creditor  can,  by 
means  of  thepn>cess  use<l  by  Me.ssrs.  IIo|>c,  olitain 
security  for  a  debt  which  he  has  not  estaMishi  d  hy 
the  judgment  of  the  court,  and  that  it  is  opm  to 
him  to  prooeed  with  an  action  to  establish  the  deb^ 
provided  ti>at  he  doea  ao  without  mtdnedehy;  ua 
that  when  he  has  done  so  the  judgment  or  decree  will 
draw  back  to  the  date  of  the  arrestments  on  the 
di  l>enilence,  and  that  thi-  security  obtained  by  the 
an-estmcnts  will  apply  to  the  debt  subseqiu.mtly 
established.  The  amatmenta  in  the  present  awo 
seem  to  have  been  eseoated  on  the  19th  and  ^Ist  of 
March.  1892.  The  date  of  the  petition  is  the  23rd  of 
May,  lS!»-\  and  the  datoof  the  resolution  for  voluntary 
liquidation  the  -M  st  of  May,  1«»2.  It  seems  to  me, 
therefore,  that  Mis.si>*.  IIop(<  are,  subject  to  their 
obtaining  u  decrt*  in  the  Scotch  courts  establishing 
their  debt,  secured  creditors.  I  further  think  that 
Meaara.  Hope  oonld  not  enforce  their  security  by 
proooedingB  in  the  wfaidini^  np,  and  that,  therefore, 
I  ought  to  allow  the  action  and  arresbnent  in  the 
Scotch  court  to  l  ontunie ;  and  I  therefore  accede  to 
the  motion  of  Messn;.  Tlope  and  disnuss  the  motiOB 
of  the  liquidator,  in  each  case  with  costs. 

Solicitors,  Bhtu  t,  Law/ord,  d;  Co.,  ioK  JlrwMaa*, 
Ihl'/rr,  A'  Co..  WhitehaTanj  Marriton  *  BotM,  f» 
T.  liruwii,  Whitehavoi. 
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HishOodkt. 


JMoam  V.  ICabobxit.— Ayoihkuuubs*  Ckmnunr «.  Jcma, 


HlOH  OOUBT. 


Jan.  18. 


a  B.  Div.  ) 
(Lord  Coleridge,  C.J.,  | 
nd  ObTB,  J.)  ) 

Jacksox  v.  Mabgrett.  {«.) 

iVi<»Bt— ^jiyeaf  /rcMi»  county  mnrt  Xutire  of  upjititJ, 
unilMof  SfT It' 08  on  London  ayt  nt  of  wuidry  aoiidtur 
-A  8.  C.  1883,  ord.  59,  r.  12. 

/•  «nMa/a  j/Vom  oomk^  euurU  to  divinontU  omrU, 
vAm  Mr  mKatar  for  fh*  retponderU  earrit*  on  htuinmi 
in  fV  ojnntry,  it  ts  uiA  tuffirii  ,it  th<tl  tin  nutin  nf  ajipnil 
diiHid  If!  itrn-rd  hi/  the  uj>i>r/lan'.,  within  the.  proj>er 
(imr.  I'f  iii  the  Jj^tiidim  wjmt  of  the  reejHimleuV »  country 
n^idtur.  S,ir:h  m-ticr  must  Ik  strifil  within  the  jiroper 
Um  ufuti  thi  rt*i/imdeiit'a  coiintry  svlicitor. 

FmraU  V.  IhomM.  39  (F.  A  221,  [1881]  1  Q.  li. 
tl.foUowed. 

Appeal  by  the  defendaot  front  •  jndgoMnt  of  thu 

iMiDed  judge  of  Cheltenham  County  Court. 

Tlie  amount  of  the  jadgmunt  wing  under  £20, 
l«Te  was  (B^vcn  to  fho  (Iffeiidiiiit  to  ajiiioal,  on  tho 
c-jnditioii  that  he  serve<l  hia  iioticf  of  upixal  within 
foiirtecn  days. 

The  prelimmary  objection  waa  now  taken  on  behalf 
of  flw  pkuntiff,  the  respondent,  that  there  waa  no 
proper  notke  of  ftj^peal  served  as  required  by  onl.  yj, 
r.  12,  whidi  prondee — with  regard  to  iippeulH  from 
county  court*  or  oilier  inferior  court*  of  recortl  of 
otU  juriMiiction  to  divisional  cour  ts  "  the  notice  of 
Biotion  shall  be  served  and  the  appeal  «'iitere<l  within 
tventy-one  days  from  the  date  of  the  judgment, 
order,  or  findbig  complained  of." 

b  this  case  notice  of  appeal  had  been  tierved 
vidUB  the  proper  time — that  is,  within  the  fourteen 
dsys-upon  the  London  agent  of  the  tiulieitoi  for  the 
mpondent,  but  such  London  ugt'ut  hi^i  not  sent  on 
the  notice  to  the  country  wlicitor  luitil  it  WM  one 
^  too  late.  That  ia,  uo  noticu  of  appeal  was  Mrve<I 
mm  i^aa  tin  ranKxident  himiNf  or  upon  his 
woatiy  8(dicttor  ontil  too  late,  but  n  proper  notice  of 
•ppeil  WHS  sonred  upon  the  tuwu  uguntof  the  uuuutiy 
MUfait  Ibr  the  vaqiondHit. 

Ihiiifl  Let  ,  for  the  respondent. —The  iippeal  eaiiiiot 
beheanl,  SKCordinp  \a>  the  decision  of  the  l  oiirt  in 
t^vtll  V,  77,.  W.  R.  Tl\.  [1891  j  1  (^  B.  !)7, 

*her«»  the  court  exiireasod  an  opinion  thut  in  tlie  cu«e 
"f  an  apjteal  from  a  county  court,  where  the  solicitor 
<or  the  r^ondent  oaniea  on  buanem  ia  the  oouatty 
-«tathui  we  leufm  of  tlie  notieeof  motkmoo 
tka  nlidtor's  London  agent  !■  not  •d&eient  lenrice 
toatirfyortl.  69,  r.  12. 


Cwynae  «/ame«,  for  the  uppellant. 

ThB  COOIT  (Lonl  COLKKIUOE,  C.J.,  and  CaVK,  J.) 
•Oewed  the  obieotionf  apoo  the  ground  that  in  such 
<Mn  Krrioe  of  the  notioe  of  appeal  upon  the  London 
»ffa>t  of  the  (rountry  solicitor  for  the  resjKjndent  is 
Mt  a  sufficient  Hervico  within  the  rule,  and  they  dis- 
■iMd  the  appeal  on  that  gMNttd,  but  without  oioeta. 

Otydi"i>  nitoii-f,/,  ami  a/iiH-iif  ilinmi»i>ril,  ivithout  'Wjt. 

Mblioitors  for  the  appellant,  Field,  Hateoe,  £  Co.,  for 
8.  (Me,  Chaltenhim. 

Solicitors  for  the  reepoodaut,  SAearmoA  ^  Bayner, 
■t  L.  Jiimr*,  Cardiff. 


(«.)  Baportedhgrfiir  Sherston  Baku, 

Law. 


Nov.  2,  U. 


Q.  B.  Div.  ) 
(Pollock,  B.,  and  Hawkins,  J.)  j 

ApoxBaouuuw*  Goicpaht  v.  Jems,  (a.) 

AiH4htnirle.'>  Ad,  ISl^  (53  tin:  3,  c.  IW),  «.  20— T/t- 
qualijied  jierson — "  Ad  or  praciite  •*  Every  such 
•ffmat  whether  more  than  one  " — I^mUty. 

Tilt  ir<,r(U  "  act  or  jtradiae  *'  in  the  2<M/*  »ediuu  uf  the 
AjKAhinirirs  Act,  iHlb,  which  ]ir<n'idt4  tliiil,  if  any 
jM  rson  "  sluill  act  or  jtrurtiar  an  tin  (ijK4h<cari/"  mithont 
haviiiij  ohUtinal  thi-  rfHiJiaite  rtquired  by  a  previous 
section,  "  ciy-r//  jMmoii  is»  offending  shall  for  every  SUcA 
uffetux  forfeit  £20,"  coutemplate  an  hahikul  wtum  i(f 
conduct  on  the  jiart  of  the  defendant,  and  not  an  itoUOed 
ad. 

W'lun  ,  (h'-rrfurr,  a  dtjeiiduid  had  ijirtii  wlriiy  inid 
hud  prtMriltrd  and  sitirplird  mediriiir  in  thnr  grjuirtiie 
jtersoiiK  on  <li[ft  rrut  occusioiu  oh  tint  same  day,  without  a 
o  rtijicati;  and  nits  sited  for  thre$  tqporate  penalties, 

field  {nffrmiHg  the  eottaty  eesirt  judge),  that  only  one 
"/'  itoe  Am  been  commuted  in  low,  emd  that  only  one 
jteiudly  (OM  Uitr^are  reootfero6fe. 

Appeal  from  u  dccinion  of  his  Honour  Judge  Digby, 
Judge  of  the  Derby  County  Court. 

Thn-o  W!piiriiti'  uitions  wert'  lnoui^ht  liy  tin-  .ijiju'l- 
lunts  at  the  instunccr  of  the  Me<lical  Defence  Tnion 
against  ilie  respondent  to  recover,  under  the  20th 
section  of  the  Apotheoariea  Act  (55  Qeo.  3,  c.  liM), 
three  separate  penaltiee  of  £20,  ay  reason,  as  was 
alleged,  that  he  had  thtioe  on  the  6th  of  May,  1892, 
Hcteil  and  practised  as  an  apothecary  by  giving 
advice  and  medicine  to  threti  persons,  resiicctively 
niinicd  Newman,  Eaton,  and  Page,  on  separate 
occasions,  witltout  having  obtadaed  a  proper  oertifi- 
cate  as  required  by  the  Act. 

In  the  first  case  the  learned  county  court  judge 
gave  judgment  for  the  full  {lenalty  of  £20,  out  he 
gave  judgment  for  the  defendant  in  the  other  two 
ca.ses,  iijion  the  gnjiiii'l  thut  .iltlioiigh  either  caaes 
niigltt  have  been  relied  ujion  to  supj)ort  an  action, 
and  all  these  oases  might  in  either  case  have  been 
proved  as  evidence  of  an  infringement  of  the  20th 
■eotkm  by  the  defendant,  nevertheless  that  the  three 
eases  together  formed  but  one  oflenoe  in  law  within 
the  true  meaning  of  that  section.  The  plaintifb 
a  J 11  waled. 

l{y  section  14  of  the  Apothi  ciirii's  Act  it  is  enacted 
that  it  shall  not  bo  lawful  for  any  jKirBon  or  persons 
to  pnctioe  as  an  i^theoat^  without  having  obtained 
a  oertifloate  as  therein  provided. 

Si-ctjon  20  providoe  ttiat  if  any  person,  &c.,  "  shall 
act  or  practise  as  an  apothecary  in  any  |>art  of 
England  or  ^Val.  h  witlmtit  having  obtained  such 
certificate  as  ajiothecary,  every  person  so  offending 
shall  for  every  such  offence  forfeit  and  pay  the  sum 
of  twenty  poonds,"  and  the  section  also  provides  that 
a  ijcnalty  of  £d  ihall  bo  imposed  upon  any  peraon 
who  acts  ius  an  assistant  to  an  apotnecary  in  oom- 
|>ounding  or  dis^naing  medicine  without  having 
obtained  sudi  oertifloate. 

UiiH'jhivii,  for  the  apiiellants. — Tlie  counfy  court 
judge  here  has  faileii  to  give  duo  effect  to  the  word 
*'  act,"  and  has  dealt  with  it  as  equivalent  to 
**  practising."  It  was  intende<l  by  the  insertion 
of  the  word  "act"  us  well  as  "practise"  tO 
meet  the  «aie  which  has  arisen  here,  and  to  impose 
penalties  in  respect  of  individual  acts  which  are 
s<'parate  injuries  to  the  jmblic.  If  this  contention 
is  incorrect  the  effect  will  be  that  pei-soms  who 
systematically  evade  the  Act  will  be  enabled  to  do  so 

(«.)  Bopocted  bgr  John  P.  Mbjuua,  Baq., 
at>Law. 
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with  practical  impanity,  nooe  if  tbe  penalty  is  not 
impoMd  in  respect  of  each  '*  act "  it  is  difficult  to  noc 
^here  the  line  can  bo  drawn  between  ono  and  mure 
offoncos.  Coiild  it  be  said,  moreover,  that  whrn 
advice  aud  niodicino  had  been  given  to  one  p<;raou, 
and  therefore  a  comploto  offence  oommittea,  that 
thcrr  was  a  oonsequent  immunity  in  nOMt  of  a 
second  Y  The  cases  of  Creppt  t.  Durdm,  I  Bm.  Lead. 
Gas.  602,  where  only  ono  penalty  was  held  to  be 
reoorerable  for  trading  on  the  Lord's-day,  and 
AlarrioU  v.  Shaw,  Com.  274,  and  In  rr  Maihnnn,  10 
Mod.  26,  where  it  was  dedded,  under  o  Anue, 
c.  14,  B.  4,  that  onlv  one  penalty  could  be  recover<Hl 
for  hilling  several  haras,  ara  distingnishable  because 
the  aoli  were  comprehensive  abts.  In  the  Bonday 
trading  case  the  offence  is  necessariljr  limited  by  the 
day ;  here  there  is  no  reason  for  drawing  thn  lino  at  a 
day.  In  77.  v.  //artf<y,  31  L.  J.  M.  C.  2.J2,  it  was 
held  by  Mellor,  J.,  that  distinct  salos  of  meat  on  the 
same  day  were  separate  ofTonccs;  and  in  (inrdon  v. 
Wmammtit  40  W.  £.  496, 118921  1  Q.  B.  616,  where 
thAwoid  "aok**  was  vsed^wilshout  "pns^"  five 
panaltias  were  imixwed  for  aotiiig  M  n  testrjuina  on 
five  separate  occasions. 

The  leumed  counsel,  the  respondiiut  Lcin^'  unreyire- 
sented,  also  drew  attention  to  the  fullnwing  cases  : — 
AjH)th>rnTiiA  Co.  v.  Bentln/,  1  Cor.  iSL  P.  5;}N  ;  jVi7;i^« 
V.  Jiair,  23  W.  IL  660,  L.  B.  10  C.  P.  691;  Jirooke  T. 
AfUiikiH,  T.  B.  509 ;  Apothteariet^  Co.  ▼.  Btutt,  1  L. 
M.  &  P.  405,  5  Ex.  363;  Apothecariea*  Co.  v.  Notting- 
ham, 34  L.  T.  76,  24  W.  B.  Dig.  8;  Awtkecariet'  Co. 

Wmrburtm,  S  B.  ft  AU.  40. 

Nov.  11.— Hw  Hollowing  JndgnrantawendeliTend: 

Pollock,  B. — ^This  is  an  ajipial  fnnu  thn  jmlgn  of 
the  Derby  County  Court,  und  the  aj>i)fllunt8  sued  thn 
resjjondent,  an  imcfrtificated  ]>or8on,  in  three  actions 
to  recover  three  penalties  for  throe  offiBnoee,  the 
seeing  three  different  patients  contrary  to  section 
SO  Of  tii0  Apotheoaries  Act.  [The  learned  judge 
vead  the  section,  and  continned:  ]  Tn  the  first 
ease  it  wits  proved  tluit  thn  r>s)i<iiiiliiit  gave 
Newman  mt'dicmc  and  pills,  and  Kimilur  fviik'uce 
was  given  in  the  other  two  cased.  The  county  court 
judge  held  that  only  one  offence  had  been  oonuuittcd 
under  the  statute  and  imtM>s«d  one  penalty  of  £20, 
giving  judgment  for  the  defendant  in  those  two  latter 
oases.  He  dealt  very  fully  with  the  law  of  the  case, 
and  said  thfit  the  qui  sfion  Ix  fore  him  wa.s  whofhr  r 
proscribing  for  the  three  jjemons  constituted  thrtHJ 
separate  offences  or  only  one.  He  was  of  opinion 
that  the  words  of  the  statute  pointed  rather  to  a  con- 
tinned  course  of  conduct  as  constitutinc  the  offienoe 
than  an  indtvidnal  act.  He  found  that  the  three  acts 
proved  constitnted  such  continued  course  of  conduct 
and  proved  the  offence.  I  shoidd  have  l>wn  contcnit 
to  8uy  nothing  more  tlmn  that  1  agrewl  with  the 
judge  below  but  for  the  number  of  tascs  cited  in 
the  argument.  The  remarks  in  the  woli-known  case 
Cr^pt  r.  Durdm  might  afford  good  ground  for 
amending  the  Apotheoanes  Act,  but  as  it  stands  it 
is  really  identicu  witii  the  Stmday  Trading  Act  of 
2H  Car.  2.  Th  it  In  m,  it  appears  to  iu<  to  Ix; 
dear  thatb<}th  statutes  iMjnt<'nii>hitc  habitual  conduct, 
not  individual  acto,  an  constituting  the  offence,  aud  I 
am  of  rainion,  therefore,  that  thia  appeal  should  be 
oimissed. 

HAWKiN'i4,  J.— I  also  am  of  opinion  that  the 
tamlBj  court  judge  was  ij^t  in  the  view  he  took 
in  holding  Uwt   tiie  amMng  and  preseribing 

proved  against  the  respfmdent  constitnted  in  law 
out  one  offence,  for  wliich  one  wMialty  only  was 
recoverable,  aud  that  consoquentty  tin  n  snundt  nt 
is  entitled  to  our  judgment,    [llie  leamoa  judge 


stated  the  facts  and  referred  to  ^  sedioHi  of  the 

Art,  and  continued  ;] 

Were  there  no  auf liorififs  to  asaist  in  foni)iiip  a 
ju(lf.'m<'nt  u]>on  (In-  fji.*f  I  can  hanlly  hujiJk>8<  that 
had  the  penalty  been  imposed  meray  for  mn' 
tisiiig  as  an  apothecary  it  woldd  have  Dsn 
aericKisly  contended  that  a  penon  ooaU  have  heen 
oonvicted  of  more  than  one  offisnoe,  even  tihon^ 
in  the  co^irs''  of  the  same  day  a  hundr<?<l  pati'T.U 
had  Infu  iin-scrihcd  for.  It  could  never  have  btin 
in  the  coutciiijilation  of  thf  Lct^i-lalure  that  each  d»y 
during  which  a  {jenion  illegally  2>iii(:tise<l  should  be 
divided  into  liouni  or  minutes,  during  each  of  wUth 
the  hswv  paoalty  of  £20  wouU  be  inonned.  nor 
could  it  nave  been  tiie  intention  of  the  Legidalire 
that  each  individual  act  of  prescribing  shnidd  bs 
deemed  such  seiiiimte  offence.  To  practise  a  calHllg 
doiiiuot  mean  to  exercise  it  ujkju  an  isolate<l  oocaaion, 
but  to  exercise  it  frequently,  customarily,  or 
habitually,  and  though  it  is  true  each  individual  act 
would  afford  cumulative  evidence  of  naotasing,  yst 
bare  proof  of  one  indtvidnal  aot  wonid  not  of  itwf 
amount  to  practising.  The  words  of  the  srcti'in, 
however,  are  "act  or  practise."  It  l)ecome9,  therefore, 
necessary  to  aso  rtaiii  the  meaning  of  tlu  word 
"atrt"  as  there  used.  During  the  argument  I  whs 
di8p>sed  to  tUnk  Hm  wnds  **aet'*  and  practi«> " 
were  used  ^nMAjinoiMfy,  and  I  am  not  sure  that  thst 
is  not  the  ooneot  view.  Be  that  as  it  may,  anotiMr 
interpretation  may  be  given  to  the  word  equally 
favourable  to  the  defendant.  It  may  be  the  woni 
"act"  waa  uw<i  in  addition  to  'inKtiso"  to  meet 
the  caw  of  jHirNons  who,  without  practising  habitually 
as  a{K)thecaric6,  might,  nevertheless,  occasionally  act 
as  suoh.  But  here  again  the  Legislatore  could  not 
have  intended,  and  the  languap?  of  the  section^  does 
not  fon  c  nno  to  such  a  conclusion,  that,  wlulst  a 
perfton  haliitually  practising  without  a  certificate 
(umld  only  incur  one  penalty  <  'ich  day  he  ho  pnw- 
tised,  a  ])erH4in  who  did  not  haltitually  practise,  and 
therefore  was  not  SO  gtKVe  an  offender,  ahoold  nevCT- 
tbeless  be  liable  to  a  arnante  penally  for  evsiy  aot  of 
preiscribing,  without  mnit  as  to  nnmber— in  oHht 
word.s,  that  twenty  acts  of  practisr-  in  one  day  wotild, 
in  the  case  of  a  ]ierson  habitually  iinictininR,  only 
constitute  one  olVcni  r,  whcri'a.s  ajj;ainst  a  niuih  If.t^ 
pcniKtont  offender  each  act  might  be  visited  us  a 
aeiiaratc  offence  Mod  visited  with  a  separate  penalty. 

ApplTing  the  mdm  conddentkmB  to  the  case  of  an 
lutsistant,  it  seams  in^oasible  to  suppose  fliatevity 
act  of  assistance,  the  auJdng  of  evi-r>-  pill  or  mix- 
ture, could  bo  visited  with  a  scpanite  jH-nalty  of  £5. 
(ntiMl  sensti  rcvolf-s  at  llir  iilt-a  of  such  a  construction 
of  the  section.  Very  few  cases  are  to  be  found  in  the 
books  directly  touching  the  point  under  discussion, 
and  in  neithsr  of  them  is  the  point  aotnally  decided. 

In  Ap<A,hiKaH«f  Co.  v.  SemOeg  Lord  Tentodoi 
expressed  his  doubts  "  whether  a  fresh  pensl^ 
attAched  for  every  acting  a«  an  apothecary  towards 
eoi-h  different  j)aticnt,  luid  whether  more  than  one 
penalty  attached  for  a  continual  practising  as  an 
apotheoBiy,  though  that  party  attended  different 
persons  or  patients."  In  Apwwcwrin*  Co.  v.  Buri 
the  nuestion  was  asain  mooted,  but  it  was  not 
thought  necesHary  tor  the  court  to  express  Utf 
opinion  njMin  it.  I  must,  however,  observe  ss  a 
significjint  fm  t  tliiit  in  no  rejjorted  «  u-^o  -.1111  those 
doubtat  were  exjuessed  has  more  than  one  {►enalty 
been  rwovennl ;  pn-babiy  for  the  reason  that 'it 
baa  been  felt  that  Lord  Tenterdeu's  doubts  were 
well  founded.  Tbe  ease  of  Crrppt  v.  Durdm  is  e 
valuable  authority  for  the  respondent.  It  is  true 
that  case  wjus  detennined  ujxjn  the  authority  of 
another    sUitutv,   but  the   grounds  of  the  decision 

are  applic»ble  to  the  case  before  us.    lu  Crr^ 
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T  [hin'm  thfl  plaintiff  ha<l  boen  ronvi(:tr<l  in  four 
v^tiiTdto  conviotions  for  unlawfully  excrcisiupf  his 
ordinary  callinn^  of  a  bakor  by  soiling  rolln  on  Sunday, 
the  lOUa  of  Noramber,  1776/  oontraiy  to  the  statuto 
»C$r.  S.  e.  7.  the  wordi  of  fhst  itatate  befaiff  "  tlmt 
io  tradpsman  or  othor  person  shiill  do  or  pxorciso  any 
worldly  IalK)ur,  busineHS,  or  work  of  their  ordiniiry 
iiUing  on  tho  Ix)rd's-day."  It  wjw  assuinr-*!  that 
tkere  w«re  aeveml  aales  by  the  dofendant  of  rolls  on 
lha  Sonday  mcntianed  in  the  convielioiii,  but  it  wii.s 
iigwd  thiit  the  nature  of  theoffenoe  was  such  that 
Heovid  only  be  oommitted  once  on  the  same  day, 
3n<l  that  if  thi-  jtluiiitifT  IiimI  continuiMl  Itaking  from 
loijruiiig  till  night  it  wuuM  still  be  but  one  offence. 
Hie  court  held  that  this  was  so,  and  in  giving  J  udf^- 
mmt  Lord  MandMd  stated,  as  the  croana  for  it, 
ibt"fheoiffiBnoe  it  exerdrinir  Ui  OT«miarftmde  on 

th-  Lonl's-day  ;  -.nvl  tliiit  without  any  fraoti'uis  of  a 
ii*y.  hours,  t>r  niiiuit4-8.  It  is  l)iit  one  <'ntini  otfonue, 
whether  longer  or  shorter  in  point  of  duration :  so, 
whether  it  conidstof  one  or  a  number  of  partioular 
sets,  thepenalty  incurred  by  this offisnoe  is  Ave  shil- 
lings. There  is  no  idm  conveyed  by  the  Act  itself 
thi^  if  a  tailor  sews  on  the  I/ord's-day  every  stitch 
be  takes  is  a  scj>arat<?  otfencfl,  or  if  a  shoeniakt-r  or 
ctrpenter  work  for  rliffcrpiit  customers  at  different 
times  on  tho  »'.iiw  day  tliat  tlicrc  arc  so  many  Mpmte 
sod  dialanct  offenoes.  There  can  be  bat  one  eMire 
oAdor  on  one  and  the  same  day.**  Soppoae  for  a 
moirif  tit  the  '20th  w ction  had  Htatod  in  so  many  words 
that  which  is  clearly  the  meaning  of  it,  "  if  any 
person  shall  on  any  day  in  the  week  "  act  or  practise, 
ic,  it  would  have  requited  eome  ingenuity  to  disttn- 
goidi  the  preaent  oaae  from  Omps  Jharttm. 

The  samp  reiison  which  guioed  tho  court  in  f7ri  ppt 
T.  Ihtrden.  viy..,    tluit  th(>   offoncf  creatod  by  tho 
«t.»tut«  caiu  alone  bo  luudi-  the  subject  of  conviction, 
rill-  overt  acts  done  in  the  commission  of  that  offence 
but  -SO  many  pieoei  vl  evidence,  bad  already 
been  acted  upon  in  tho  cases  of  JifarruM  v.  Shaw 
sod  Reg.       Mntthfwt  in  proceedings  to  recover 
j-malties   under  tlie  statute  ')  Anne,  c.  11,  s.  i. 
vbich  forbade  the  keeping  by  unqualitied  persons 
'  f  doga  and  engines  for  liia  dwtgmrtion  of  game. 
It  wM  aooght  to  JBOofar  a  Mpante  mnalto  for  eaoh 
hars  killed,  but  it  was  deoidea  that,  tne  offence  being 
the  kef>ping  and  using  of  tlie  dogs  for  tin-  forbidden 
piiqiose,  only  one  offoncM  could  be  cainuiittt'd  nn  tl:o 
vitno  day.  and  that  the  nuiulMir  of  hare.H  kille<l  was 
immaterial.    It  woe  said  by  the  court  in  that  case : 
"If  a  man  not  qualified  go  a-hunting,  and  kill  ever 
■>  many  bares  upon  the  same  day,  h*^  would  forfeit 
bat  one  five  {xjuuib*.  for  it  is  but  one  off<>n<!0.'* 

TLis  in:iy  bn  furth<'r  illustrat<sl  by  takint,'  the  case 
I  two  men  chargtsd  wich  with  using  a  gun  to  kill 
^me  without  a  licence  :  if  they  shot  through  a  whole 
•lay  from  morning  to  njadit,  eaoh  would  be  guilty  of 
one  oflleno^  only,  and  eaoh  separate  use  of  the  gun  by 

!inng  a  shot  wouM  not  constitufe  a  separate  offence. 
If  it  w*?ro  otherwise,  a  num  who  tire<l  ten  shots  would 
iticur  {tonalties  amounting  to  i'KM),  whilst  one  who 
for  want  of  opportunity  only  fired  one  shot  woidd 
only  subject  himself  to  a  peoaltv  of  £b.  None  of 
Tho  caseH  cit^l  required  oomOMnt  Mjond  tilttt  wUflh 
I  liave  already  luiule. 

I  do  not  wish  it  to  \\o  understood  that  in  cases 
iri'ting  mider  tlie  Act  now  under  consideration  the 
:  't  that  an  uncertificated  person  on  two  somrato 
'i'lVH  piuacribed  and  made  up  medicine  for  different 
-titans  would  necessarily  justify  a  conviction  for  a 
^]>arate  ofTence  on  .  ach  d.^y,  for  it  is  not  dit^iciiK  to 
imagine  t  H.«es  in  which  ivcts  of  prescribing  and  mak- 
ing up  iii<-<licine  on  several  closely  following  days 
might,  taken  together,  affotd  abundant  evidenoe  of 
practising.    Ko  andb  oondurion  ooold  fdrly  be 
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drawn  if  the  act-s  of  ea<  h  day  had  stood  alone.  Again, 
oven  though  a  patient  be  attended  li\  a  person  ch^ly 
pnictising  as  an  aitothecaiy,  it  di M  s  imt  follow  that, 
because  the  attendanoe,  pveaoription  for,  and  siqiply 
of  medioine  to  such  patient  bad  eztendBd  oTer  two 
iriiole  days  or  fwirts  of  two  days,  two  offencos  must 
necessarily  liave  be<'n  c<jmmitted.  Take  the  case  of  a 
)iatieiit  to  whom,  in  a  case  of  urgency,  an  unqualified 
person  had  attended  continuously  from  10  p.m.  on  one 
day  to  10  a.m.  on  the  following,  under  such  circura- 
stancos  I  should  think  one  offence  only  would  be 
oommitted,  for  all  would  be  one  continuous  action. 

This  view  niitjld  be  further  illustnite<l  by  supposing 
a  case  of  night  poaching  where  the  oti'ender  com- 
menced his  offence  at  11  jt.m.  and  continued  it  till  2 
or  3  aon.  the  nsKt  day.  It  is  idle  to  attempt  to  kj 
down  a  golden  role  upon  the  subject,  eaoh  ease  mnst 
depend  upon  the  particular  cireuiustHiices  att<'nding 
it.  In  the  j»r(?sent  cjwe  I  have  already  said  I  think 
one  offence  only  was  committe<l,  and  I  agree  in  the 
very  sensible  and  sound  judg|meut  of  the  county 
court  judge.  The  resolt  is,  I  tmnk  tihis  af^wd  slionla 
be  dismissed,  with  costs* 

Appeal  dinntMai. 

Solicitors,  Uptrmt  Atkfy,  d-  Upton,  for  Johtuon  S 
Cb.,  Binnin^uun* 


Prob.  Div.  &  Adm.  Div.  )  . 
mnoL  Court  ( Probate).  ) 

C0PEL.\.VD  V.  SmiSTEIU  (a.) 

I^viaU-'Admiiiukution — If^s's  atate — Lapie  of  time 

—  Orant  to  next  of  kin  —  Concealment — Bight 
hiuband  to  ret'ocation  of  tfrant— County  court — Appeal 
—Court  of  J'rolKitf-  Act  ',  IS.jT  (20  .t  21  Hrt.  c  77), 
M.  54-58-C'"(ir«  «</  iVoiate  A<i,  18o8  (21  Jc  22  Vid, 
r.  9.)),  M.  10.  11  — Ommty  CwsrU  Act^  1888  (51  A  52 
I'i'f.  r.  i:5),  ^.  100, 

.1  hii»Uiiiil  itnil  wife  /ajHiruUtl  in  1863.  The  wife 
died  in  1881,  and  the  exrcitiort  of  her  father^ $  tvill  took 
oui  letter*  ^f  admtniUrufMii  <^  her  eelate  in  her  nMuden 
nain«,  deeeriUng  her  a$  a  aptniter,  wittout  patiee  to  the 

htishntd,  uHhitwjh  thnj  knriv  of  the  mairriage.taid  that 
the  Imsbuud  iiHU  alire.  In  IHSS  the  huthand  firH  heard 
of  hia  iri/e'n  ilralh,  and,  after  inijiiirira,  hruught  nn 
(trtion  in  the  county  court  for  reiutcution  of  the  grunt,  and 
riifrant  tn  himself. 

The  county  court  jniLje  held  that,  in  the  abeenee  nf 
fiund,  he  wan  not  Justified  in  revoking  the  grant  after  to 

liiUfi  (I  liiji^r  if  timr. 

H>l'l,  nil  itjijmd  (Jeuno,  P,,  and  Barnes,  J.),  that  it 
iitt^  ufit  iirrr^Miry  to  nhow  fraud,  atid  that  th>-  i/rttntnuut 
he  revoked  and  a  groat  made  to  the  husband. 

flemble,  that  the  appeal  wa$  not  under  ffte  Couuty 
r,,urt.t  Art,  IHSS.  hut  nwfrr  the  Court  of  Profiate  Ads, 
iS.'iT  imd  1808,  and  that,  althouyh  Beetion  11  of  the  Act 
if  1858  rejteaU  section  54  nf  the  1857  Ad,  which  confers 
thr  juritdidion  on  the  county  courts,  and  the  Ad  of  1858, 
whiUt  giving  jwrisdietion  to  the  county  court,  amtains  nn 
reference  to  apjpeah,  yd  the  Ads  of  1857  and  1858  must 
lie  read  togrtner,  and  the  appellate  juritdidion  under 
section  58  of  the  1H57  Art  remaim. 

lltld,  that,  eireit  if  the  apfteal  v't  re  not  under  the  <  'vurt 
of  Frohate  Ads,  the  queMon  of  law  ivas  snjfficieutly 
ftttsed  to  comdjf  with  me  re^iremetUt  of  srdum  120  ^ 
the  OoHnttf  uomis  Ati,  1888. 

Ai>i)eal  from  the  decision  of  his  Honour  Judge 
Uughes,  Q.C.,  at  Congleton,  on  October  11,  dismiss- 
Co.)  fiepoited  by  J>  Oxraiio  Lahio,  Ksq.,  Banistsr- 
at-Law. 
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iiig  the  iilaintiff'a  Jictioii  for  revociitioii  of  a  grunt  of 
lettors  of  administration. 

Qad  Cojpeland,  tba  pUuntiiT  and  appellant,  claimed 
to  have  me  lathsra  of  ■dminiRtration  of  tlx'  goodn  of 
Kiinio<'  Ttimock,  doooasorl,  wiff*  of  biiiisi'lf,  granted 
to  the  (Icfc'tKlants  on  tho  1-lth  of  DcccudHT,  ISSl, 
revokod,  iimi  askod  for  a  n-prant  to  hiinni'lf. 

Tho  rilaintifT  wsis  inurriod  to  tln'  dp(M»wed,  Kiiiiit  i' 
TuniocJC  (u  sister  of  tht!  drfcntlant  Joseph  Tumo<:k) 
on  Aogtut  14,  IttdS.  The  partiea  lived  UMwther  at 
Harriseahead  until  IMS,  whim,  owinfr  to  diinnvnoes, 
tho  wife  went  houip  to  her  uiothnr,  and  did  not  rotuni 
to  thf  phiintiiT  again.  Tlicrf  wa.s  no  issue  of  th<' 
niiimagc.  From  ISfi.'i  to  IS.SS,  thf  ]>htiiitifr  n-siilcil 
at  Stockport.  On  the  •_'!»th  of  March,  issl,  Mrs. 
Oopelaod  died,  and  on  Dect^mber  H,  is.si.  letters  of 
adtdniatnitioa  were  ipnuited  to  the  two  defendanta, 
who  were  exeontots  of  tho  will  of  her  fltHior,  wlio 
had  die«l  a  few  months  pn'viously.  In  thf  afBdavit 
flled  by  tho  ttdiiiiiiixtrators,  and  also  iji  thf-  bond, 
Mrs.  (!o|i(laii'!  \\;is  drscribcd  ^>y  il'fciidiiiits  ;i8 
"  Kunict' Tiirnock,  a  sinnstc'r,"  andsho  was  also  huri<Hl 
in  her  mnidon  name.  It  waa  proved  that  the  dcfi^iid- 
ant  Tumock  knew  of  the  maiiian,  and  that  the 
phdntiff  traa  living  at  tiie  death  St  hb  wlfa.  The 
phnnliff  did  not  hear  of  bis  wife's  death  till  \HHH. 

On  proof  of  thosp  facts  by  the  jilaintifT  tho  lp)imo<l 
county  court  jnilgo  hold  tluit,  whilst  ho  had  jurisdic- 
tion fu  cotniily  with  th*-  plaintitr.s  claim,  and  the  hus- 
band li nl  tin  hnically  the  right  to  tho  lottftrs  of  ad- 
ministration, he  on^ht  not,  in  the  absenoo  of  fraud 
and  nBder  all  tka  oiroumstanooa,  es|M>cially  the  long 
separation,  to  grant  the  claim,  and  he  dismissed  tho 
plaintifTs  action  without  calling  on  tho  dofondants  to 
give  eviilfiiif. 

At  tJio  luniring  objection  wtus  taken  that  tlie  court 
had  no  jurisdiction,  inosMiuch  as  the  pmoeo<lings 
were  entitled  "  In  the  Probate  Act,  1857."  The 
jodgs  allowed  the  title  to  he  ameoded  if  neoenary  by 
referring  to  the  Act  of  1 858. 

Dmme,  tot  Hhe  plaintiff,  in  auppost  of  the  appeaL — 
The  oornity  oourt  judge  waa  wrong  in  thlnMng  it  was 

necessary  for  tho  ;  luititifT  to  show  fraud.  Tlie  ])lain- 
tiflf  is  entitlinl  to  the  udiaiiiistnition  to  his  wife's  estate, 
and  is  not  afl'ected  by  the  act,s  of  other  jtartii-s  witli- 
out  notice.  His  decision  was  on  a  point  of  law,  and 
aaotion  68  of  the  Court  of  Probate  Act,  1857.  givt  s 
tiiiaooart  jnriadiction  to  hear  it:  Zeaiieu  v.  Vayard, 
14  W.  B.  970.  L.  R.  1  P.  ft  D.  195. 

LetUe  Pnihyii,  for  the  respondentB. — The  court  has 
no  juriadiotion  to  bear  the  appeal ;  the  judge  waa 
not  aakad  to  take  a  note  of  any  question  of  law  in 
aeoordanoe  with  the  nrovilMm  of  the  CSonnty  Court 
Act,  1888.  8.  120,  which  is  the  only  Aot  which  gives 
an  ap]n'ul.  Them  is  no  ai)i>eal  uivdor  the  Court  of 
Prf)ljut4<  Act,  1857,  because  8<x;tion  .>l  of  that  Act, 
which  confers  jurisdiction  on  the  county  court,  was 
repealetl  by  section  11  of  the  Court  of  Probate  Act, 
1858,  and  the  proviriona  telating  to  appeal  in  the 
1857  Aot  oamiotaimly  to  a  new  juriadiotion  conferred 
on  oonnty  ooinvi  oy  the  Act  of  1858.  The  judge 
dealt  with  a  question  nf  fact — fraud  or  no  fraud  ;  his 
att<'ntion  was  never  dniwn  to  the  point  now  riiised. 

Deaue,  iu  re^y. — ^The  queation  of  law  was  raised 
by  the  plaint,  Waa  the  hnabaDd  entitled  to  the  grant 

or  not  r 

Jstnn,  P. — I  fUnk  thii  ii  a  oaae  which  may  pro- 
perly bo  flispoRod  of  at  once.  It  is  not  nec^sary  in 
deciding  it  to  say  jnore  than  that  tho  judge  below 
apj)ears  to  have  held  tliat  he  was  not  justified  in 
revoking  the  grant  of  administration  unless  fraud 
was  shown.  In  my  opinion  that  is  not  the  law,  and 
therefore  bia  deciakm  ought  to  be  reversed.  One  or 


two  jx)ints  wens  raised  in  the  course  of  tho  case  on 
which  it  is  not  necoasary  to  give  a  decision. 

It  has  been  aaid  that  m  section  54  of  the  Court  of 
Probate  Aot,  1R57,  wan  repealed  by  w*elion  11  of  the 
Court  of  Proljat^>  Act,  1H58,  and  that  the  Liter  .\ct 
contains  ni>  reference  tn  a]ii)oaIs,  therefore  the  juris- 
diction of  ajii«''al  diHajijH-ared.  It  ajijx'ars  to  ihh, 
however,  more  reas^juable  to  sugge«t  that  the  two 
Acts  of  1857  and  1S58  must  be  read  together.  The 
only  reason  for  nuddng  thia  point  ia  that  if  it  woe 
correct,  then  the  appeal  nnat  have  been  ondcr  the 
County  (^>urt.s   Act,  section    I'.H)  of  which 

r(«<|uireH  that  a  note  shall  Ix'  taken  of  tin-  i|U»«ition  uf 
law  niis<-.sl  at  the  trial  ;  but  tlmiifrli  I  mi  iiot  •<iin' 
tliat  this  apix-Jil  is  lun  under  the  Probate  .\cts,  I  am 
satisfied,  in  luiy  event,  that  the  point  was  suffidentlj 
taken  in  the  oourt  bdow  to  oomply  with  the  rnune- 
menta  of  the  Oonn^  Conrto  Aol,  1888;  aad,Mbf 
Ratisfiod  that  tho  ju<fge  belo«r«as  wrcmg,  it  miuaiiu 
to  decide  what  ought  to  lie  done.    Xo  vidiil  gr^mnd 

of  ilefenoe  to   this   ai  tioll   was   SUgge>t<d   U;    tll(3  di- 

fcnce  or  in  the  cross-examination  of  the  witnes>i'-«.  or 
oven  by  counsel  now  ;  it  would  therefore  Ivc  a  wii^te 
of  time  and  money  to  send  the  oaae  down  for  rebear- 
ing.  In  my  opinion  tho  judgment  in  the  oourt  twiov 
must  U-  reversed,  tho  1etti-rs  of  adminilbalion 
revokinl,  an<l  a  grant  made  to  tho  husband. 

As  tu  tlie  costs,  the  only  grouTid  suggested  f  ir 
depriving  the  plaintiff  of  them  is  tho  husband's  <W;iy 
for  four  years.  If  there  had  been  any  ailiiiinii^tra- 
tion  during  these  four  years  that  might  have  bran 
some  ground;  hvt  the  grant  waa  made  in  188|,  uid 
the  administration  must  have  boon  completed  long 
befor>  tho  husband  knew  of  bis  wife's  death.  There- 
fore there  it  no  ground  for  depriving  the  plaintiff  of 
his  costs. 

Babxbb,  J.— I  am  of  the  sane  opinion. 

Apfmt  allowed^  with  eoiU     ofpmt  and  •»  tkmmrt 

Solicitors  for  tlie  appellant,  Bnrbm  filatitrf. 

SoUattom  for  the  reqwndenta,  Pttor,  OWck, 
Adanu. 


IDQIttt  Of  iMHt. 

From  C.  A.  (England).  May  31.  1892. 

Obibbasc        Aaatnumnt  Soozrt  «.  Snruts.  (<i.] 

Fpimti  rmmtNf — fncome  tar — Life  a»aun»rt — Pn'jiU 
er  gaiiu—LeiluctitmM  far  awn»«ltfe  ftudr-lHOomf 
Tm  AH  {6  *  %  Viti.  r,  86),  «.  100.  Hehednb  D, 

1.  r.  4  ;  «.  lO'i. 

<h>f  hniiirh  itf  a  li/f  a«»uraiirf  iorittij'i  iiitiitft-^  rm- 
itisted  ill  thf  mir  of  annuitiei  tothe  puhlir.  A  Inini  »>','• 
imt  paid  down  in  the  cote  qf  an  immediate  anuuity,  ami 
fur  a  deferred  or  «0R(fii9«nf  mnwity  either  a  tnmp  tnm 
nr  a  trrirA  if  ]>friodiraf  payments.  In  mnking  up  the 
Manre-t/ttrf  for  threr  i/rar*  for  the  piirpow  of  nitc/rtain- 
inij  the  projils  uinl  'i<ii)i-  "U  xnhich  income  tax  was  in  l<( 
aueued  undrr  Srhetltilf  I)  of  thf  Iwmm  Tax  Ad*,  the 
toeitty  dednrted  from  itt  grots  ih<-:>in'  the  mtm  fuii  i* 
discharge  of  itt  tuatmig  oonfrocte.  The  aaaeiMMnf  vu 
for  the  year  1885-6.* 

*  By  the  Customs  and  Inland  Bevenue  Act,  1888, 
s.  34  (.i),  other  pranrimna  are  madAforeaaes  riorihr 

to  the  above. 

(««.)  Reported  by  OOABUH  H.  ORanoil,  Biq..  Per- 
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tffU,  that  the  aoeMy  vhu  hM  Uahlt  tt>  &e  anewd  /or 
tif  amount  ftaid  by  it  for  Ibfne  antmitir*. 

Aleuuidria  WatiT  Co.  «•.  MiisgmW,  11  Q.  B.  D.  174, 
31  11.  /.'.  IH,j.  90.  diMttijnUhal. 

hrUi.m  of  the  Court  of  A^eal  (38  If.  R.  696,  24 
Q.B.JK  io\)  rn.'rrsr,L 

Hw  wm  an  appeal  from  an  order  of  tbu  Coiui  ol 
Apmil  (Lord  Emar,  H.R.,  and  Lmdley  and  Lopes, 

LJJ.),  :W  W.  It.  «>W.  2.5  Q.  D.  1).  -ni.  itffiiining  ii 
4«^<«oii  of  tli>'  (jtufn's  B«mch  iJivisiuii,  rcporU'd  .'JS 
W.  R.  »H0,  24  U.  H.  D.  .'><M).  11  case  sUtwl  by 

ihf  Coiniuisaioiii  Ts  (<(  Income  Tux  undiT  13  iV:  I  I 
Vict.  c.  lt»,  s.  b\K 

The  iastM  are  fully  stated  in  the  report  of  the  cas^ 
in  the  ocmrt  of  finit  uutance,  and  shortly  in  some  of 
thi-ir  lonlships'  ju<lc;iii.  nts,  where  the  Biigaiiienta 
as«d,  ■uflici<>ntly  ii}iiM-ar. 

Sir  n.  Ai.vy,  <?.r..  and  LmHty  Smith,  Q.C  {W. 
F'^t  with  thoiii).  for  the  appellants. 

•Sir  E.  Clarke,  S.U.,  and  DatwkioerU  {Hir  R.  K. 
IMntfer,  AM.,  with  ihem),  for  the  respondent. 

.\!rj„H.lria  U'aUr  ''<-.  v.  Mmj/ntr,.  1 1  Q.  B.  D.  171, 
31  W.  B.  Di|c.  SM ;  Lfitt  v.  Louduu.  Auunmee  Vur- 
f<ntum,  »1  W.  B.  233.  10  App.  Oas.  438;  Mtrm-rj 
I'mand  Disroiiut  Co.  v.  U'loittmi,  2  Tax  Cases.  'M6  ; 
Triuitra  of  J'talma  ami  llifiau*  v.  WkUwtU,  Ji  Tax 
Cmbs,  7,  were  referred  Ut* 

Ihe  House  took  time  for 


May  .'{1. -Tx»rd  Halsiu-i-.y,  L.C.  Tho  cominfreijil 
concern  iu  rcs]>»'ct  of  which  the  ijiu-stion  tiriscs  hfrt;, 
iMisi«tj»  of  a  ljU8iiK>H8  which  is  ciirri(«d  on  by  roceivuig 
•  mm  of  money  as  the  purchase- money  for  the 
gmntiog  of  annoal  tnme.  The  aom  so  granted  is 
SBrtaialj  an  annuity  and  an  annual  payment,  anrl  I 
WlSfie  it  is  the  fortuitous  uso  of  thoso  wonls  under 
cirvumst&nci'fl  that  I  shall  pn  sciitly  discuss  which  has 
giTfn  rise  to  what  seems  to  ine  un  erroiu-ous  con- 
>tmction  of  the  statute. 

The  qnestioo  arises  under  the  Income  lax  Acts, 
sod  tiie  Act  Itself,  Uke  all  the  Aets  of  the  same  class, 
purports  to  Vx>  "  an  Act  for  granting  to  her  Majesty 
•iuties  on  profits  arising  from  i)roi>erty,  profuAsiou, 
Tides,  and  offices." 

Now,  I  leave  out  for  the  moment  the  onestion  of 
land,  and,  the  objeot  bein|f  to  tax  pnmte,  certain 
ruJes  have  been  inserted  in  tlir-  atntutn  whi(!h  have 
^■•unc  and  are  made,  in  truth,  parts  of  thn  Act 
^•*Ai.  But  the  rult«  are,  as  they  tix'niselvcs  injport, 
.niles  fi>r  a<Mx>rtaiiiiag  the  duties.  '*  The  amount  of 
the  protit.s  .iii.i  gains  was  the  expression  all  through 
the  earlier  legislataon  on  the  subject  down  to  tho  Act 
ol  1805.  In  that  year  the  exprewdon  was  altered,  as 
i*  irf^>int*;<l  out  by  Mr.  Dowell  in  his  vulindiln  Ixjok  on 
'if  Income  Tux  Acts  (p.  114),  and  the  ob8er>*ation 
ajrpeam  to  be  well  founde<l  that  tibo  alteration  of  the 
kngoage  pointed  rather  to  a  mme  careful  return  or 
ctatement  of  income,  an  aoooont  in  a  debtor  and 
Tf'Jitor  form,  and  int<>ndcd  io  prtvi  iit  dMnctions, 
winch  jK>»dbly  had  been  up  to  that  time  claimed, 
it^iiig  jM  naitttvi  to  reduce  the  amount  of  the  profit 
« hich  the  debtor  an<I  cnslitor  aocount  ought  to  show. 
I'-'.it,  rxcopt  as  indicating  tlio  form  rather  than  the 
lubstanc  of  what  should  be  shown  in  tho  return  as 
the  balance  of  profits  an<l  gains,  I  am  in  the  condi- 
tion of  Lonl  lihujkbum.  who  .said,  in  the  case  of 
^'•Unut  Irtrn  Co.  v.  JiUick,  2»  W.  It.  717,  (i  App.  Cas. 
m,  that  lie  had  been  nnable  to  disoorer  any  diHiBr- 
vee  in  tiia  meaning  of  tim  two  phmoe. 
Kow  if  I  nnderrtood  the  omitentitm  before  your 

l*hip>s  ariglit,  it  rested  on  the  fourth  rule  relating 
o  iiBscesment  under  Schedule  D,  which  prohibited 
my  dedoetion  being  made  on  account  of  any  annual 


interest  or  any  annuity  or  any  other  annual  payment, 
and  as  those  sums  were  annuities  or  annual  payments 
it  was  said  that  they  wen-  not  to  Im-  tltHluct^nl  in  esti- 
mating the  amount  of  the  profit^)  iiiid  gains  arising  as 
aforesaid.  And  if  the  rule  hud  stonpfid  at  the  point 
to  whiob  I  bare  quoted  I  should  have  concurred 
with  the  oontimtton  of  the  surveyor.  But  the  rule 
does  not  stop  there.  In  oi-der  to  !«•  a  j>rohibited 
rtsliii'tion  it  must  be  sought  to  be  made  on  an 
annuity  or  other  annual  payment  payable  "  out  of 
such  profits  or  ^aina." 

Nowto  my  mind  it  is  very  dear  what  is  the  fnfnttiis 
both  of  the  cnaetnu'iit  niuf  of  the  rules  imder  which 
the  duties  are  to  he  a-'^ct  rtainod.  The  tiling  to  be 
t.'ixe<l  is  tlie  amount  of  j)rotits  iiml  f^ains,  Th<'  word 
"prolit<4,"  I  think,  is  to  be  understood  in  its  natural 
and  proper  sense— in  a  sense  whioh  no  oomraerdal 
man  would  misunderstand.  But  when  once  an  indi- 
\'idu8l  or  a  company  has  in  that  proper  sense  asoor- 
tiiiiii'd  wli  it  ire  the  profits  of  his  business  tir  his 
trade,  the  destination  of  those  profits,  or  the  chargo 
wlach  baa  been  made  on  those  profits  by  previous 
agreement  or  oOenriM*  is  perfectly  immateriai. 
Tba  tax  is  payable  upon  the  proflts  fca]iaed»  and 
the  meaning,  to  my  mind,  is  rendered  plain  by  tile 
words  '*  payable  out  of  profits." 

It  would  be  an  extraordirmry  thing  to  suggest  that 
wheare  a  business  consists  of  granting  annuitiM  it  is  to 
be  taxed  upon  a  diffisrent  principle  from  any  other 
oommercial  concom,  and  no  otw,  I  suppose,  could 
doubt  that  in  any  other  commnn^ial  concern  the  cost 
of  the  thing  sold  to  the  ttiLiIrt  is  r>ne  of  the  ei^eoflsa 
incident  to  the  Ciirrj-ing  on  of  the  trade. 

If  an  aimuity  seller  is  to  be  tn>ated  difltarentl J  flrom 
a  seller  of  any  ordinary  artiole  of  oommeroe-  ■  eoals  or 
com  or  the  like — one  wonld  have  ezpeoted  to  find 
.some  words  iu  the  statute  rendering  him  (jbnuxious  to 
a  ditfereut  system  of  t-tixation  and  enforcijig  a  dif- 
ferent mode  of  ascertaining  profit,  whereas  it  seems 
to  me  that  the  applioatiou  of  the  general  words 
"  proftta  and  gams  **  or  **ba]anoeof  proltsand( 
are  equally  applicable  whatefer  the 
cem  carried  on  may  be. 

I  think  one  gets  a  very  fair  notion  of  wliiit  wiis  in 
the  mind  of  the  Legislature  by  a  variety  of  cases  put 
in  the  course  of  the  aignnettt  wUdi  it  la  not  neoea- 
sanr  to  repeat  here. 

The  Court  of  Appeal  seems  to  have  been  impressed 
by  the  decision  in  the  Al< xninlriit  II';/.  r  {Limi'trd) 
V.  Munijriin .  With  the  decision  in  that  case  I  am 
not  disposed  to  disagree,  though  I  am  not  qnite 
certain  I  am  able  to  adopt  the  reasoning,  whien  to 
some  extent  appears  to  depend  upon  a  distinetion 
Ix'tweeti  tlie  words  "  gains  "  !ind  "  profits,"  a  distinc- 
tion which  I  eannot  assent  to  ;  but  upon  the  facts  I 
think  I  should  have  conio  to  the  same  conclusion, 
siuce,  to  put  it  very  plainly,  in  that  case  it  was  a 
claim  to  deduct  the  company**  debts  for  borrowed 
capital  and  diminish  the  amount  of  the  proflts  of 
the  tnuling. 

Tlie  whole  ]M lint  -.im  his(i)  im- to  (Ifpcnd  iijum  the 
words  "  out  of  protits  and  gains."  Profits  and  gains 
must  be  ascertained  on  ordinary  principles  of  com- 
mercial trading,  and  I  cannot  think  that  the  inunen 
of  the  Act  oonld  Ix*  guilty  of  such  oonftisidn  of 
thought  as  to  assume  that  the  eost  of  the  article  sold 
to  the  trader,  which  ho  in  turn  makes  his  profit  by 
selling,  was  not  to  be  taken  into  account  before  you 
arrived  at  what  was  intended  to  bo  the  taxable  profit. 

As  I  have  said,  the  confusion  has  arisen  from  the 
use  of  the  words  "annuity  or  annual  sums  payable," 
without  eoiLsidering  that  this  jwirticular  commercial 
adventure  consists  in  selling  annuities,  and  tliut  which 
they  pay,  therefore,  is  to  theni  the  cost  of  the  article 
nqp^Bed.  Tou  can  no  more  refuse  to  take  that  cost 
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iiito  your  coiisidcmtion  when  anccrtaining  tho  balance 
of  prnfits  und  gains),  thrin  ymi  iNnilrl  the  oo«t  of  the 
ooalx  or  the  com  to  the  cuoi  muruhant  and  to  the 
com  merchant,  in  ««Mirl»niiii|^  what  SK  fhe  pinAfai 
from  his  trade. 

I  am  thetabira  of  opiakm  that  tiie  jadgntont 
appeded  hem  ODght  to  n  fevened. 

IjOrd  Wathmx.  -Tho  husiiufiH  carried  on  hy  the 
aiipollnnt  so<.i«  t}'  ia  that  of  life  iiiHuninco,  und  one 
branch  of  it  conAista  in  the  sali'  of  HinniilicH  to  the 
public.  The  consideration  fur  an  immadioto  aunnity 
u  a  lani]>  sum  instantly  paid,  and,  for  a  dalflmd  or 
contingent  annuity,  may  either  be  a  lump  turn,  or  a 
•cries  of  poriodical  {AymnntJi.  Tho  question  railed 
for  dct'i.sii  in  in  this  ii]>]icul  ri-liit<f«  t<i  iiii  assoesment, 
under  ScLtHlulc  1),  ui  rti«p<H:t  of  tho  annual  profits 
and  gains  arising  from  the  appollania'  business  far 
the  fiMol  year  ending  April  5th,  I  Hsii. 

In  aooordanoe  with  the  provision?  of  section  lOti, 
Case  Fint,  role  1,  of  the  Act  of  1842  (5  ft  6  Viot.  o. 
35),  the  amount  upon  which  the  appellanti  heoame 
linijli'  to  piiy  iiicoiin^  tax  for  the  y  iir  in  question  was 
one-third  of  tin;  iiaHOHHablo  pruiitji  or  gains  which  had 
Bi'cnuHl  to  them  during:  the  thre«  ytws  immediately 
preceding  the  90th  of  Juno,  1886,  the  date  at  which 
their  bodn  were  lost  balaneed.  Iha  anpellants  had, 
in  the  ooona  of  these  three  yean,  pan  imwards  of 
JB250,000  in  discharge  of  their  oontraot  obfagatioas  to 
their  annuitants.  Tho  rrsponilcnt,  in  estimating  the 
triennial  iivenige,  includod  (ill  tln-^e  jmyninjits  in  tlie 
bolanoe  of  Hssensiilile  profits  or  piins,  diHrngnrding 
the  contention  of  the  appellants  that  tliey  ought  to 
bo  treated  as  items  of  debit,  for  the  purpose  of 
•Mwrfeaiiiiiic  the  balance.  On  aopeal,  the  Commii- 
■iiMMit  fotiMneral  Pnrpoeet  of  tne  Income  Tax  Aots 
for  the  City  of  London  confirmed  (lie  a-ssesstnent,  and 
stated  a  special  caso,  in  t4  rni8  of  Hi  vM:  -H  Vict.  e.  I'J, 
8.  59.  The  decision  of  the  commissioners  has  bo(?n 
upheld  by  a  divisional  court  and  also  by  the  Court  of 
Amteal. 

JSnle  1  of  section  100.  Oaie  Firrt.  pNMcibee  that 
tiie  duty  to  be  charged  shall  be  oomimted  on  a  nm 

not  less  than  "  tlio  full  amount  of  tho  Kilance  of  tiw 
profits  or  f^niiis  of  such  tratlt;,  manufacture,  adven- 
ture, or  concern."  It  jilaiuly  contemjilates  the  pre- 
paration of  a  balance-sheet,  in  which  proper  trading 
oisbursoments  and  liabilities  are  to  bo  sot  asainst 
trade  aaieta,  so  that  the  rarplaa  of  the  latter,  if  ai»r, 
will  represent  tiie  aseessable  |»oflts  or  gains  of  the 

oonoeni.  All  tho  other  rules  applicable  to  Schedule 
D.  are  framed  upon  the  saine  ftx)ting.  llule  IJ  of 
Case  First  specifies  various  iteiuK  whicli  a  trailer  inight 
naturally  enough,  for  his  own  private  purposta,  in- 
sert on  the  debit  side  of  the  sheet ;  and  enacts  that 
these  shall  not  be  allowed  as  dedaetioiM  in  estimating 
bis  profits  for  the  purposesof  tiieineome  tax.  Bale  4 
of  Case  First  provides  that  "in  eMtimatio|(  the 
amount  of  the  profits  and  ^ains  arising  as  aforemid, 
no  de<luctioii  sliall  be  niailf  on  iiccount  of  any  anniinl 
interest,  or  any  annuity  or  other  annual  payment, 
parable  out  of  such  promts  or  gains." 

The  first  of  the  rules  applioable  to  Oaeei  1  and  2  of 
seotion  100  provides  tiiat,  m  eelfanatingdio  balanoe  of 
the  jirofits  or  g:nins  to  be  char{?e<l  according  to  either 
ciise,  no  sum  shall  lx>  set  against  or  dpduct<>d  from 
such  profits  or  gains  for  "  any  disburaenient.s  or 
expenses  whatever,  not  being  money  whoUy  und 
exclusively  laid  out  or  expended  far  tiCa  fwrposes  of 
looh  tcade^  manofaoture,  adTanture,  or  ooncem."  It 
■eems  tolerably  dear,  and  it  was  hardly  disputed  by 
tfw  respondent,  that  all  payments  made  oy  the  appel- 
lants on  iK^count  of  (he  annuities  which  they  have 
eontnu'twl  to  |iay  are,  in  the  strictest  sense  of  tho 
words,  disburaemonta  ma<Ie  wholly  and  exclusively 


for  the  purposes  of  their  business.  The  appollantt 
trade  in  annuiti.  s,  and  thi-si-  disbursements  are  the 
consideration,  or  part  of  tho  <-onsideration,  which  tbejr 
are  bound  to  give  in  return  for  the  annuitants' pur- 
obaee-money  alroady  received  by  theiu  and  carried  to 
their  credit  in  the  balance-sheet.  Unless  the  ststnte 
fbrbids  it,  the  appellants  must  have  the  same  right  to 
deduct  such  payments,  in  estimating  their  HSKfstable 
profits,  as  a  grocer  has  to  deduct  the  price  mid  by 
liiui  for  the  tea  or  sugar  which  he  retails.  If  thw 
Im?  one  poinj  fret'  from  obscurity  in  the  Act  of  1H42,  it 
is  this,  that  the  Legislature  intended  all  tnderm 
whether  in  grooeries,  annnities,  or  other  artidss  of 
conimeroe,  to  be  assesaed  upon  the  same  footing. 

The  learned  counsel  for  the  n  sj^f indent  were  eon- 
stniined  to  mirnit  that,  wen'  it  not  for  the  tcriim  of 
rule  I  uf  (Jase  First,  the  apiwllants  would  l»e  entitJol 
to  the  deductions  which  they  claim.  But  they  «rgu"''l 
tliat  tho  expression  '*  profits  and  gains,"  which  oocun 
twice  in  that  rule,  in  each  instance  signifies  the  groa 
receipts  of  the  trader,  or,  in  othor  wurda,  the  whole 
items  standing  on  the  crodit  side  of  tho  baxanoe>iliett. 
Uptiii  that  construction  of  the  rule,  no  dcliL  tiuii  eonl  l 
l>e  alloweil,  in  estimating  protit«,  of  -  uny  amiunl 
interest,  or  any  annuity  or  annual  jmyiuent "  ;  and  one 
of  many  startling  results  would  Im)  tliat  the  yrarly 
rent  un(\  taxes  paid  by  a  tnider  for  his  buainesi  pn>- 
mises,  and  yearly  wages  paid  to  his  servants,  would 
not  be  dealt  with  as  ]>aymentB  oat  of  trading  capital, 
but  would  be  included  in  tlie  proflti  opon  wkm  hs 
jwiys  income  duty. 

Although  it  appe&rs  to  have  been  ncet  jite  l  !)y  both 
courts  bdow,  I  cannot  assent  to  the  construction 
put  upon  rule  4  by  tho  respondent,  which  Is,  in  my 
opbiion,  at  variance  with  its  context.  The  rule  bcgiai 
rans :  "  In  estimatang  the  amonnt  of  the  profits  and 
gains  urisinp  :ls  aforesaid."  Does  tliat  mean:  "In 
estimating  tlie  amount  of  the  tnider's  assets?"  I 
venture  to  think  not.  I  think  the  wonls  refer,  not  to 
total  assets,  but  to  the  balance  of  profits  and  gain^ 
to  be  ■■OBllniiii  i1  by  virtue  of  Uic  preceding  nileR 
lor  the  purpose  of  being  ahamd  witn  income  ixAj. 
The  role  then  goes  on  to  presenbe  timt  there  shall  m 
Ho  deiluefion  nia<le  on  account  of  any  aniinal  mterpst, 
or  any  aniuiity,  or  other  annual  puyini  iit  "  {lajiihlp 
out  of  such  jirofits  or  gjiins."  These  List  wonis  refw 
back  to  profits  and  gains  as  describe*!  in  the  com- 
mWHWamit  of  tho  role,  and  must,  therefore,  be  token 
to  mean,  not  posa  reoeqsts,  hot  profita  and  gains,  the 
amomt  of  wMoh  is  to  oe  estimated  for  (he  porpoMS 
of  tho  Act.  TIad  it  been  tho  intention  of  the  Digiu- 
laturo  to  enact  that  no  annual  interest,  aimuity.  or 
other  annual  payment  should  lie  inserted  on  the  ilehit 
side  of  file  balance- sheet,  it  appears  to  me  that  nile 
I  wou'el  have  been  expressed  m  very  differoit  terms. 
The  rule,  as  it  stands,  merely  enaota  that  no  aann^ 
])ayment  which  falls  to  be  paid  ont  of  proAll  thiU 
be  deducted  from  profits  in  assessing  for  moome  tsx. 

The  r<'spon<li  nt  relied  in  argument  upon  secDOa 
lOJ.  which  ilirei  tly  charges  with  tluty  idi  annuities, 
yiHirly  interost  of  money,  or  other  annual  payments, 
whether  such  payments  shall  b<'  jmyabh*  within  <'r 
out  of  Cheat  Britain.  That  enactment  ia  qualified  by 
the  proviso  that  no  diarge  shall  ba  made  upon  toe 
jierstm  entitled  to  such  payments,  in  the  case  where 
the  same?  shall  lie  "payable  out  of  profits  or  gaua 
brought  into  cliargo  by  this  Act."  In  that  case  the 
trader  must  pay  upon  the  whole  profita  or  gain-' 
brought  into  charge,  but  is  authorized  to  deduct 
income  tax  in  aettUng  with  the  pecaon  entitled. 
These  provtrions  do  not  appear  to  me  to  throw  Si^f 
light  u]i(m  the  question,  l>ecause,  in  order  to  i«cert«in 
what  profits  or  gains  are  brought  into  charge  by  the 
Act,  it  is  neceasiu  y  V  •  go  baA  tO  the  fOlH  of  OsBS 
First  of  section  l6(). 
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Section  40  of  the  Act  of  1853  (16  &  17  Vict.  c.  34). 
wineb  was  also  referred  to  in  the  ooniM  of  tbo  tgtx- 
MBit  bu  reoUy  no  bearing  upon  the  ptewnt  qnes- 
*i  n.  It  Piufiowers  persons  wtio  uro  li!i}>!i'  fn  th« 
tiijTuent  of  auy  rfiit.  or  any  yearly  iritcrt  st  ol  luoUfy, 
cr  any  annuity  or  other  annual  payinont,  on  making 
iitch  payment,  to  deduct  and  retain  thereout  the 
uuonnt  of  the  mta  of  inooni«  da^  payable  at  the 
time:  bat  it  ban  no  application  to  annual  payments 
payable  out  of  profits  or  f^mm.  HectJion  24  (•'{)  of  tho 
Custonu  and  Inland  Uovonue  Act,  l^ss,  f,,r  tlii^  iirnt 
time  made  it  compulsory  u])on  the  iiersoiui  liuLlo  in 
layment  to  retain  inctuiie  tax,  upon  tbflir  makinf^ 
ptyment  out  of  the  oapital  wbioh  thmr  employ  in 
tnoe,  of  any  intereat  of  money  or  anrndtiM  ehar^fnl 

•itli  tho  tax  undrr  SchMulo  I),  luul  not  j.ayriblc  or 
wholly  j>ayahl«' out  of  prfitit^i  lirouf^lit  into  rliarf^c  to 
•ich  tax.  Had  tliut  i-n.-u't ini'iit  ]n'i'u  in  fon't-  in  tlip 
ynr  lH8i-*i  the  present  controveray  would  nnvor 
hav«»  ari/«cfn. 

The  only  point  which  mniains  for  consideration  is 
tliis.  whether  the  annuities  jwud  hy  the  up]K>llants  are 
fkiyulde,  within  the  meaning  of  rule  I,  ou>  of  jiroHts 
wi  {Cains?'    In  onler  to  brin{<  annuities  or  otlicr 
•anaal  pAjmenta  witliin  the  noniie  of  the  ml"  they 
most,  m  my  opinion,  either  be  directly  charged  upon 
profita  or  M  in  thenaalvce  of  mob  a  oharacter  tnat 
ttuy  funii  a  proper  oliai;ge  u|M>n  ]>rofitA.     Now  I 
cuiuot  understand  in  what  sense  the  annuities  in 
juestion  can  be  said  to  be  proijorly  chargeable  to 
prodts.  An  annuity  to  the  wioow  of  a  deoeased 
pvtev,  intsreat  on  capital  advanced  hy  a  partner, 
or  upon  money  borrowed  for  the  purposes  of  the 
biuineas,  are  truly  payable  out  of  j)rofits  eartuMl,  uml, 
thfnfore,  oiiL'lit  not  to  Ix-  deducted  in  estiuiafing  the 
iooome  yielded  by  the  business.    On  that  grounil  I 
agree  with  the  decision  of  the  Court  of  Appeal  in 
Akxaudria  H'atrr  Co.  v.  Muggravr,  although  I 
•m  mable  to  ooncnr  in  all  the  reasons  which  were 
twignefl  for  it.    But  the  business  of  the  ii|,jielliinls 
oonaists  in  employing  their  trading  capital  to  pay 
uinuities,  as  the  counterpart  of  the  ooniidenition 
given  fay  the  annuitant,  and  the  annuitiea  ace  payable 
flot  of  atodr,  and  notontof  bnainoat  proflta.  Ontbeae 
STonnda  I  oopcur  in  the  judgment  whioh  baabem 
nioTed  by  the  Lc)rd  Chancellor. 

Lonl  IlERSfiiEM- — The  appellant  society,  as  part 
ef  the  business  which  it  carries  on,  sells  or  grants 
vmnitiea  in  oonaidentiaa  of  a  piemtnm  or  lump  sum 
paid  down  in  the  oaae  of  an  immediate  annuity,  and 
of  a  similar  pnynient  or  nf  periodical  preniiunis  in  the 
case  of  a  deferred  or  contingent  annuity.  In  making 
ap  the  balance-sheet,  showing  the  amount  of  its 
profita  and  gaina  for  three  years,  the  aodoty  put  on 
Ae  one  side  of  flie  aooonnt  the  oonBldenktion  money 

«<eived  for  annuities  gninted,  on  the  other  side  was 
■'lit  the  mm  pairl  in  dis<-hnrp;e  of  its  annuity  con- 
tracts. The  surveyor  of  t^ixi  s  ionfended  that  the 
latter  sum  oupht  not  to  have  entered  into  the  account 
for  the  piirf)o«e  of  ascertaining  tbe  profita  and  gains 
tm  whieh  ineoaM  tax  was  to  be  amtiBaBd  uiider 
fldiednle  B  of  the  Ineome  Tax  Acts. 

This  contention  was  liri^^i-i!  nj»oji  the  fourth  ruh' 
relating  to  assessment  under  iSche<liiIo  D,  which  is  in 
the  following  terms : — In  catimating  the  amount  of 
the  profits  Mid  gaina  arising  as  aforesaid  no  dednc- 
tioB  ahftll  be  made  on  aooonnt  of  any  nnntia]  intereat. 
or  any  annuity  or  other  annual  ptiynient,  payable  out 
of  su<  h  jtrnfits  and  gains."  It  was  Maid  that  this 
expressly  prohibited  any  de<lucti()n  in  respect  of  the 
mamtiee  (laid  by  the  societpr ;  that  the  income  tax 
■■St  be  paid  upon  the  basis  that  the  entirR  sum 
received  by  the  society  as  the  consideration  for  its 
ondertakin^  to  pay  annuities  was  to  be  asaeasied  as 


profita  and  gains,  and  that  the  society  WOuld  have  a 
right  to  deduct  income  tax  when  paying  IIm  annnities 
to  those  who  bad  pnnobased  them.  The  oontention 

of  tlif  Hiirveyor  of  taxes  has  been  Buataincd  by  the 
Divisionnl  Court  and  the  Court  of  Appeal.  The 
learned  judges  in  the  C<turt  of  Appeal  founded  their 
judgment  mainly  upon  a  prior  decision  of  that  court 
in  the  case  of  77ir  Ahmndria  WulifrworlkS  ('•>,  v. 
Mtugrarr,  which  I  shall  have  to  consider  presently. 

It  cannot,  of  c^>ur8e,  b«'  deniod  that,  as  a  matter  of 
busiiii  ss.  [II  I. tits  are  ascertiiincNl  by  wtting  against  tin- 
income  eanuil  the  ooat  of  etiniing  it,  nor  tliat,  as  a 
general  rule,  for  the  purpose  of  assessment  to  the 
income  tax,  profita  are  to  be  ascertained  in  tbe  same 
way.  "Money  wholly  and  exdnsively  laid  out  or 
<'xjM'nde<I  for  the  purpose  of  a  tnnle.  niannfacture, 
adveiituns  or  wnicem,"  may,  by  llie  tirst  of  the 
"  rules  applying  to  Iwth  tlie  pretuwliug  cases,"  be 
taken  into  account  in  estimating  the  balance  of  profits 
and  ^ns  to  be  charged.  It  seems  to  me  beyond 
question  that  the  payments  made  by  the  society  to  its 
annuitants  are  within  these  words.  And  those  carry- 
iii^'  on  the  busin<>ss  of  Nillin<^  HuiiuitieN  woidil  be 
a-sses.sed  oil  (|uite  a  different  principle  to  those  carry- 
ing on  other  buainesa**  if  their  gross  receipts  were  to 
he  treated  as  profits,  without  regard  to  the  payments 
to  which,  in  consideration  of  those  receipts,  they  had 

bound  thenisi  lves. 

Hut  it  is  said,  ami  truly,  that  the  Income  Tax  Acts 
have  laid  <lown  certain  rules  to  Im»  applitnl  in  dder- 
niiniog  bow  the  tax  is  to  be  assessocl ;  and  that,  even 
if  liie  resoili  diould  be  to  tax  as  profits  and  gains 
what  cannot  properly  be  so  calle<l,  the  n>quirements 
of  the  Acts  must  nevertheless  txn  cftmpliod  with.  The 
controversy  mainly  tunis  upon  the  construction  to 
l>e  jiut  upon  the  fourth  rule,  which  I  have  aln-ody 
<|Uoted,  hot  the  I02ud  section  of  the  Act  must  be 
read  in  connection  with  it.  That  section,  after 
enoctiiii:;  that  ineome  tax,  shall  lie  charged  upon  all 
annuities,  yi-arly  interest  of  money,  or  other  annual 
payment,  provides  that  "  in  every  case  where  the 
s  iiiii'  shall  be  payable  out  of  protits  or  gains  brought 
into  charge  by  virtue  of  this  Act  no  assessment  sh^U 
ba  nuide  upon  the  person  entitied  to  snob  annuity, 
bllnrest,  or  other  annual  ])ayiuont,  but  the  whole  of 
mch  profits  or  ^ins  shall  Im-  charged  with  duty  on 
the  person  liable  to  such  annual  payuient  without 
distinguishing  such  annual  payment,  and  the  person 
so  liable  to  make  such  annual  ]>ayinent  out  of 
the  profits  or  gains  charged  with  doty"  shall  be 
entitled  to  deduct  the  income  tax  from  the  annnal 
jiayinent,  and  the  person  to  whom  payment  is 
mtide  is  to  allow  such  deduction.  It  was  ad- 
mitted that,  reading  this  enivctinent  in  cnnjunc- 
tion  with  the  fourth  rule,  the  prohibition  oon- 
tnined  in  that  rule  only  applied  when  the  aanvity 
was  payable  nut  nf  profits  and  <^ains  brought  into 
char^ijft  liy  virtue  of  the  Act.  What  is  the  lueaiiiug  of 
"  profits  and  gains,"  as  found  in  th<'  coiu  luding 
words  of  the  fourth  rule  y  Unless  the  context  re- 
quires a  difl'erent  meaning,  or  the  words  appear  to  be 
used  thronghont  the  Act  in  another  sense,  I  think 
they  must  ne  construe«l  aocnnling  to  their  ordinary 
si}5nili(  ation.  When  we  speak  of  the  profits  or  gains 
of  a  trader  we  mean  that  which  he  has  made  by  his 
trodii^.  Whether  there  be  such  a  thing  as  profit  or 
gain  can  only  be  asosrlained  by  setting  against  the 
receipts  tbe  expenditnre  or  obligations  to  wniob  they 
have  given  rise. 

In  the  taxing  jirovision  of  the  Income  Tax  Acts  the 
tax  is  iniposeii  in  respect  of  the  annual  prolits  or 
gains  arising  or  accruing  to  any  person  tfom  any 
trade,  "to be  ohaiged  for  every  twenty  shillings  of 
the  annual  amount  of  such  ]trc  >tits  or  sains."  Here 
il  cannot  be  doubted.  I  think,  the  woras  "profits  or 
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piiiiH"  (in-  ll.s<■^l  in  thu  seiue  I  luivt;  imlicutod.  Tlicn- 
is  nothing  in  any  part  of  the  Act  to  show  the  oon- 
tnrr.  Indeed,  when  the  rolei  are  considered  they 
«aiitimtlM  view  that  tUb  mwintng  is  to  be  attributed 
tottftnoids.  TiMir  ganaral  puipoM  is  to  prohibit 
IHirtr'"  matters  being  taken  into  account  which  ought 
not  to  bo  aet  against  thn  receipts  when  profits  are 
being  aacertaintnl.  But  the  gchoiuf!  of  th»*  Act 
obviously  is  to  tax  not  receipts  but  profits  properly  bo 
called. 

The  lOeth  aeotion  prworibes  that  tlie  dntiM  undor 
Rehfldule  D.  duiU  be  aaemed  and  ohargeJ  mider 

certain  niloe.  The  first  of  these  is,  that  the  duty  shall 
be  computed  on  a  sum  not  less  than  the  full  amount 
of  the  biiliiiice  of  the  profits  or  gains  of  the  tnuh;, 
&c.,  uj>on  a  fair  and  just  average  of  three  years.  The 
expression  "  balance  of  the  profits  or  gains  "  is  not  a 
happy  one,  but  the  meaning  obvioualy  ia,  the  balance 
arrived  at  bj  setting  against  the  leoeipls  tihe  expen- 
diture nooesaary  to  earn  tbem* 

When  we  come  to  the  third  rule,  and  the  first  of 
thi' riilfs  "  iiif.' to  Ixitli  tin'  proo«Mliii)jj  c.isrs."  it 

uiiist  \io  aihuitt<>il  that  tho  words  "profits  or  gains" 
are  not  always  uswi  in  their  projwr  or  ordinary  sense. 
The  third  rule,  for  example,  provitles  that,  in  esti- 
mating tho  balance  of  profits  and  gains  dtargeable 
under  Schedule  D,  '*  no  sum  shall  be  set  against  or 
deducts  from,  or  allowed  to  be  set  against  or  de- 
•  IiU'fi'il  froiii,  such  jn-ofita  or  gains,"  on  a4X;ouiitof  any 
Slim  >*xii<'ii(1(h1  for  the  rejiairs  of  tra<l»^  purposea,  or 
for  the  supply,  repairs,  or  altenvtions  of  trmle  iraple- 
menta  beyond  the  sum  usually  expended  for  such 
purposes  on  an  average  of  three  yean.  Here  it  it 
obmoa  that  tlie  "  profits  or  gains,"  against  which 
tiM  cost  of  repairs  fs  not  to  be  set,  or  from  which  it 
is  not  to  be  deducted,  r  innot  1m*  the  pn^fits  or  gains 
of  the  business,  properly  so  cidled.  The  snliject- 
iiiHtt^T  neceHsitates  the  conoliwion  that  laiif^uiif^e  is 
being  employed  loosely  and  inaocumtely.  'I  ho  rule 
contemplates  the  nalnng  up  of  a  balance-sheet,  and 
deaU  with  wbal  may  be  put  on  the  debit  side  of  it. 
And  the  first  xnle  "  applj-ing  to  both  the  preceding 
casfH,"  which  coininences  with  the  same  wonls  -ih  tin' 
rule  I  have  just  rcffrre*!  to,  evidently  requires  a  sitiii- 
lar  construction. 

But  in  tho  fourth  rule,  which  your  lordships  have 
specially  to  construe,  the  language  employea  is  Ten- 
diffBrent.  I  oan  find  nothing  to  diow  tuA  the  wonu 
"  nrofits  and  gains"  were  intended  to  be  understood 
otnerwise  than  in  their  proper  sense.  Tljo  rule  pre- 
»<;rilM»s  that,  in  estimating  the  amount  of  tho  profits 
and  gains  "  arising  aH  aforesaid,"  no  de<luction  shall 
be  made,  &c.  This  seems  to  refer  back  to  the 
charging  provision  which  I  have  quoted.  Mid  I  liave 
already  pointed  oat  the  weaning  which  miist  be  there 
attribated  to  profits  and  gains."  And  when  read 
in  connection  with  swtioii  102,  the  rule  clearly  relates 
only  to  annuities  jiayiilile  out  of  profits  and  fraiiis 
"  brought  into  chat  ',n-  "  by  virtue  of  the  Act,  and  to 
cases  in  which  the  tiudcr  is  liable  to  make  the  anniud 
payment  out  ni  the  piroAts  or  gains  dmrged  with 
di^. 

I  have  |iointfld  out  that  in  the  charging  provision 
it  is  the  profit^t  aiul  giiinn  i)roi)erly  so  called,  not  the 
gross  re<;eipts,  which  ixif  bmupht  int/)  charge.  If 
these  do  not  exc^e(^l  the  cx|)eiiKe.s,  imdiini;  in  ]>ayable 
by  way  of  income  tax.  In  tlic  fourth  rule  there  is 
no  mention  of  a  hdaooe,  ixu  is  it  said,  as  in  the 
other  rules,  that  no  sum  shall  be  set  anihiat  the 
profits  "on  aoooont  of  any  sum  azpimded*'  in  the 
payment  of  annuities.  I  can  flfc  no  reason  why.  if 
the  intention  was  that  contended  for  by  the  Crown, 
tlicst'  wi.nlH  should  not  have  been  inserted  in  the 
third  rule,  iustead  of  a  fourth  rule,  with  altered 
language  bein^  added.  The  expressioo  in  this  rale 


iM  iilbii^ctliiT  c}i.inf;i-<l  :  tin-  i1)vibii'tion  pruhihitA«i  is 
confinofi  t/i  annuities  "  payable  out  of"  the  profits 
and  gains.  This  implies  that  the  profits  and  gains 
out  of  which  the  aonnUj  is  pagpiihle  are  alnady 
ascsrtaiiied.  In  tibe  other  rale  niere  is  no  rsfcreoes 
to  the  fund  out  of  which  the  moneys  expended  are 
payable ;  the  only  tiling  K'garde<l  is  the  fin  t  of  th<* 
expenditure  aihi  tbc  jiuqx)»e  for  which  it  h:vi  lieen 
incurred.  It  would  bo  a  strange  use  of  langiuige  to 
spflr  of  the  aimuities  as  "payable  out  of"  the 

EDSs  receipts  of  a  trader  merely  because  he  is  under 
bilit^'  to  provide  for  tiiem. 

I  think  the  fourth  rule  was  primarily  designed  to 
mwt  such  a  cjwe  as  that  in  which  a  tra<lcr  had  cou- 
traet«l  to  make  an  aiumitl  p.iymi  nt  out  of  his  profits; 
us,  for  example,  when  ho  had  agreed  to  make  such  s 
payment  to  a  funiier  partner,  or  to  a  person  who  bsd 
made  a  loan  on  the  terms  of  receiving  sodh  pajnunt. 
But  fbr  tiie  rale  it  might  plausibly  haive  been  soa- 
tcnded  that  in  such  a  case  a  trader  was  only  to 
return  as  his  profits  what  remained  after  ina1rin{; 
Mirli  payment.  It  is  unnecessary  to  ilt  tiin*  flic  litiiitH 
within  which  the  rule  appUes,  but  1  aw  unable  U> 
agree  with  the  court  below  that  ft  is  i^pp^UoiiUe  to  the 
present  case.  The  annuities  are  not,  m  my  opbiloB, 
pajnkUe  oat  of  the  profits  and  gains  of  the  soeiety ; 
until  the  payments  which  they  necessitate  have  been 
taken  into  account  it  ejinnot  be  ascertained  whetb«T 
tlicri'  ;ire  any  ]>r(i(lts  .itkI  irjuns  or  not. 

I  do  not  think  this  vit-w  conflicts  with  the  ilccision 
in  the  case  of  Alrjitu'lriu  Witd ruMirkit  v.  Mu^jrait. 
The  payments  of  interest  to  the  debeuture-holdcn 
were  made  out  of  the  profits.  These  were  asoeiisiasd 
by  deducting  from  the  moneys  earned  the  expenses 
incurred  in  earning  them,  and  of  these  expenses  the 
payuientM  to  the  ilcbi'iiturc-liolclt-rs  fornicvi  no  jiart, 
A  portitm  of  the  capital  was  nii84xl  by  shares,  ami 
atuither  i>ortion  by  debenturt-s.  There  was  no  more 
reason  why  intorest  on  the  debenture  oa|utal  should 
be  deducted  from  the  profits  than  interest  on  the 
share  capital.  Samiosing  the  whole  capital  had  bsm 
raised  by  shares,  tnere  wonld  have  been  no  j^retenee 
for  niakmg  any  such  deduction,  and  the  jirofits  c;inM^l 
by  the  adventure  oould  not  Ix?  different,  luiconling 
the  capital  was  raise^l  wholly  by  shares,  or  partly  hy 
shares  and  partly  by  debentures.  It  is  by  no  mesas 
clear  that  the  case  «M  HOt  within  tte  pvoUhitionof 
the  third  rule. 

Although  it  does  not  appear  to  me  that  the  view  of 
tlie  present  ca.so  which  1  hav«^  jilace^l  l>cfon'  your 
lordshi|)s  is  inconsistent  with  thi?  dfcision  in  AUr- 
uu'iri'i  Wiifmrnrh.i  (.'o,  v.  Mitiufnii'i ,  I  think  it  is  in 
conflict  with  Mrruey  Loun  Co.  v.  WtmtUm,  but  the 
reasoning  which  has  led  me  to  my  preeent  eonolnrion 
a])plie.i  ciiuiilly  to  tlie  fiw^fji  of  that  ciise. 

Lord  Field. — I  have;  Ix-en  jusked  by  my  noble  iiii  ! 
learned  friend  Lord  Morris  U)  express  his  entire  eni>- 
oinrenoe  in  the  judgment  which  has  been  moved,  and 
I  have  no  difficulty  whatever  in  adding  my  own. 

(trih-r  Hiijualril  from  rnuriinl,  with  ri'Sts  htn  and 
below ;  aiusr  rrmitttd  ti>  the  (jartiit  Uruch  Dii'ttiuu, 

flbUeitor  for  the  appellants,  R.  L,  Dtwmtkin. 

.Solicitor  for  the  respoodsnt,  jfir  IT.  IT.  HdM, 
StJiciUtr  of  luland  Reveune* 
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From  Q.  B.  Div. 
iLord  E.sli<?r,  M.K..  and  Bowen  i 
and  A.  L.  Smith,  L.J  J.)      '  Ftob.  6. 

[and  a  B.  Div.l  \ 
(Day  and  Collins,  JJ.)  / 
OoBB  V.  CbOAT  VTwanLS  Railway  Co.  (<i.) 

BtUmty  conmany — NegJigenee — Brrarh  of  duty  to  jvu- 
tengtr — Thtft  hy  ftilmo-pauengfr — LiahiHttf  of 
ompany. 

Tht  plaitUiff,  hy  hia  atatement  of  claim,  ulltgtd  that  hr 
had  iufferrtl  danw/e  thrmigh  Uitig  rohM  white  <i  jhim- 
sttiijtr  iin  til'  ilr/t  iflitrt.i'  ruilivtiy,  and  tfirniu/h  (hi 
njMial  of  thf  dr/endHnW  gtrmuta  to  ajfwd  him/urilitim 
far  urrutiMg  the  peraont  who  had  robbed  Aim.  antd/nr 
mmriftg  the  Mat  pnperly, 

BM,  that  the  tbdement  of  elaim  ^iartoanl  m  tauae  of 

tdifitt. 

Qnertinn  of  law  raiaad  on  the  ulainiiff'H  aUteuiont 
of  flhin. 

Thp  jilaiiitiff  by  his  writ  flaimwl  damagr-H  for  htss 
mstaiiiHl  hy  him  while  a  iiassonger  on  the  tlefeiid- 
anta'  railwny  hj  tho  negbgeoM  of  the  defendanta* 
•enaate. 

ft»  ttatanmt  of  elaim  nllflged  that  on  the  6th  of 

May,  l'<02,  thp  ])laintiflF  travollM  on  thn  defendants' 
nulway  from  Shrewsbury  to  Hiniiinp;ham  ;  that  tho 
train  in  the  courw  of  thf  jmit m-y  stojipcd  at  W«*l- 
hngton,  and  that  the  phiintitr  wivm  thcro,  whih>  in 
the  dafondanta*  laflway  curriiige,  robbed  by  a  goiiK 
nzt«ni  men  of  the  sum  of  £Hi)  Is.  which  the  phiin- 
tUf  waa  thai  carrying  in  his  nucket ;  that  the  plaintiff 
•orthwith  complained  t<i  tii.'  difendnnta'  Htation- 
maater;  that  the  statioumuMti-r  n  tu.Hcd  to  detain  the 
Mb  to  pamuk  tha  plaintiff  tu  give  the  said  men  into 
eartuJy  and  hnre  thorn  searob«d;  that  the  atatiun- 
naaCor,  immediatdy  on  the  platntUfi  complaint 
bMiicr  nitide  to  him,  negligently,  and  in  brofich  of  the 
'iuty  t»we»l  by  the  defendautii  to  tiie  plaintiff  us  a 
{'Msenger  on  their  line,  to  prot<>ct  him  in  ji<  r  soii  .irnl 
property,  and  to  oppo««e  no  olmtarje  to  hifl  riHjovering 
the  property  whereof  be  had  while  on  the  defendanta' 
line  been  wrongfully  doprired,  gave  the  signal  for 
the  said  train  to  leave,  and  it  left  aoconlingly,  and 
that  the  plaintiff  wus  tin  ri  by  pn  ventiHl  from  having 
the  said  n>on  si-arched,  uml  his  property,  which  waa 
(till  in  the  carriage,  recovered  ;  that  there  was  in  and 
•boot  the  anid  station  at  the  time  of  the  robbery,  as 
the  atationniaBter  wdl  knew,  a  large  foroe  of  poHoe 
r-ady  and  wnlling  to  effect  the  84ud  arrest  for  thn 
pljiintifT   i»nd   to  search  those  arTeat«'<l,   but  they 
*<re   preventetl  from  doing   so  by  the   action  of 
tiie  defendant  oompany's  servant  in  immediately 
flbttting  the  said  train:  timt  the  defendants  negli- 
gently ynTinittetl  the  carriage  t*)  be  ovenrowded, 
and  so  f;icilitate<l  the  hustling  and  robUng  of  the 
;  laintiff ;    that  the  plaintiff  had,  by  reiusnn  i)f  tlic 
rj*-gligence  of  the  defendants,  lost  £H'J  Is.,  and  the 
I>huntiff  claimed  Uiat  smn  as  damages. 

The  moater  otdmd  the  queaiaon  whether  the  state- 
ment of  claim  Asaloasd  anv  oansa  of  action  to  be 
dimwuod  of  before  the  trial  <»  the  action. 

A'.  IT.  /fiirjtr,  for  the  plniT-.tifT,  contendrd  (hat  (he 
;»Uegations  in  the  statement  of  i  laini  ilisclo«;d  a  cause 
of  action — namely,  a  breacli  of  duty  by  tho  defendants 
through  the  nei^U^ence  of  their  servant. 

He  eitod  FaSt&r  ▼.  iVerCA>J!Sufero  Bailwag  Co^  40 

(a.)  Bcnorted  by  J.  B.  Auxma  end  F.  O.  RoBnraoN, 
Bs^ta.,  Banisteit-at-Ijaw, 


CoiTBT  OF  ApniAr» 


W.  R.  189,  [IS92]  1  Q.  B.  .'W.>;  drmt  Wrdtm  Itoilu'iiy 
<  ...  V.  Iluiu  l,,  M\  W.  R.  7«.>,  l;J  App.  Cas.  .'11  ;  Urrgheiin 
V.  Himth-EtuttruHailuHty  Co.,  26  W.  U.  301,  3  C.  P.  D. 
221. 

LytteUon,  for  the  defendants,  was  not  called  upon. 

TuE  Coint  i  (Day  and  Coli.iXS,  JJ.)  held  that  the 
statement  of  claim  discloae^l  no  cause  of  action  ;  that 
lh»'re  was  no  connection  lietween  the  oven;rowding  of 
the  curriug*'  and  the  rubbing  of  tho  plaiutiif,  and  that 
there  was  no  duty  on  the  defeniUuit  oompany  to  give 
faciliticH  for  the  arrest  of  the  thief. 

Tho  plaintiff  appealed. 

It.  W.  Tfar/ier,  for  the  appellant. — The  stafion- 
raaster  ought  to  have  (letaiiit  il  (lie  train  in  onhT  to 
have  the  piisacngt  rs  in  the  same  carriage  as  the  plain- 
tiff arrested  and  searched,  as  the  company  waa  bound 
to  reasonably  protect  both  porson  and  property. 
The  fact  that  the  oomnartment  was  overerowded 

facilitate-*!  the  {HK-ket -picking. 

He  eit<'d,  ill  (uidition  to  the  authorities  in  the  cuurt 
below,  AVir  Orhttii/i,  St.  Armin,  iind  Chicatfo  HniUinii 
Co.  V.  Burkr,  Law  Magaaine  and  Beview,  Nov.,  1892, 
p.  72 :  24  Amsr.  Kep.  689. 

Lull' for  the  defendant  company,  waa  not 

c»ll*'<l  upon. 

Lord  EsnEU,  M.H. — Thepudgment  muatbe  afhrmed 
on  the  ground  that  under  neither  head  Ls  there  any  obli- 
gation thrown  on  the  company.  Whilst  the  nhuntiuf 
was  a  passenger  on  the  railway  be  was  robbed.   It  ia 

not  allefre<l  in  that  ])art  of  tiie  casi*  (hat  it  was  by 
reasftn  of  any  iicgligeiu  t'  <if  the  (Miinpany  at  all.  The 
claim  says  that  th(^  plaintitC  arrived  at  a  railway  sta- 
tion when  the  alleged  robbers  were  in  the  train.  A 
body  of  police  Imppened  to  be  at  the  station.  The 
statement  of  claim  then  alleges  that  the  plaintiff 
asked  the  stationuiaster  to  detain  the  train  whilst  the 
pLisoiis  will!  tdiik  t he  property  were  searched.  Tnder 
what  liciwl  of  law  can  that  claim  lie  brought  !'  The 
railway  comi»any  umhrtook  to  carry  the  plaintiff 
safely,  so  that  his  safety  should  not  be  affected  by 
any  negligence  of  theirs.  They  did  that.  They 
airried  him  without  niiy  negligence  on  their  jiiirt. 
As  t<J  the  c'lrrying  of  him,  it  is  lujt  alleged  tliat  he 
was  Iteing  ill-muHl,  and  that  his  Ixung  ill-used  was 
mode  known  to  the  sor\'ants  of  the  company.  The 
robbenr  was  done  and  over.  There  was  nothmg  tiiat 
the  railway  company  eouhl  do  to  prevent  tli(!  roblxT}-. 
The  stjit  ion  III  aster  was  not  oskixi  even  tti  search  the 
curriagc.  He  wius  ask^d  to  detain  the  tniin  and  all 
the  other  ]>.iHsengers  whilst  the  comphiiut  of  the 
plaintiff  was  Ix  ing  inquired  into  by  the  police.  Is 
that  any  part  of  the  contract It  has  nothing  to  do 
with  the  duty  of  carriage,  therefore  there  was  no 
duty  im]Miscil  on  the  stntionmaster  as  servant  of  the 
coiiijKiny,  and  therefore  no  duty  on  the  companj*. 
Therefore,  if  (hero  is  no  duty  which  they  broke,  therr 
(^inot  be  a  cause  of  action.  Therefore,  as  to  the 
first  part  of  the  case,  fiiere  n  no  eanse  of  action. 

As  to  the  second  part,  there  was  a  breach  of  duty; 
but  of  itself  that  was  no  cause  of  action.  There  must 
be  damage  residting  from  it.  When  it  is  allegeil  that 
damage  is  the  result  of  the  breach  of  duty,  it  must  be 
shown  that  the  damage  is  the  onlinory  result  of  tlie 
broach  of  duty.  It  cannot  be  said  tliat  the  natural 
remilt  of  the  overcrowding  is.  that  some  of  the  «>thpr 
jiasscnpfiTs  nliould  be  thieves;  fln  rcfure  that  damage 
is  too  remote ;  therefore  there  is  no  cause  of  liction. 
This  is  equivalent  to  a  demurrer.  Thereft)re  the 
opinion  of  the  court  upon  this  statement  of  claim,  as 
it  is  written,  is  that  it  IS  bad. 

BowKV,  li.J.— I  am  of  the  same  opinion.  Two 
points  have  been  aigned.   First,  it  is  said  that  what 


Cobb  i*.  Guat  W»rrBitir  Railway  Oo. 
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hsppened  after  the  robbery  ebowed  a  ncvleet  of  duty 
on  tne  part  of  the  railway  company.  The  statement 
of  claim  is  rather  vague.  Tlicre  in  a  mere  allegation 
that  "  the  stiitioniiiHst-  r  n  fus.  d  to  dotnin  thn  train  to 
permit  tho  uiaiiitiif  to  givn  the  said  meu  into  custody 
and  have  tlu^m  Hearched."  This  means  that  ho  re- 
fused to  detain  the  train  in  on\uT  to  let  the  plaintiff 
bavo  tbe  opportunity  of  applying  to  the  police. 
There  is  no  such  obligation  on  the  part  of  a  railway 
company.  They  may  do  it  if  they  like,  but  they  are 
not  Dound  to  stop  the  train.  Tho  statement  of  claim 
does  not  contain  a  sfiocitic  allegation  that  the  plaintiff 
was  prevented  by  the  action  of  the  stationmaater 
from  giving  the  men  into  custody.  As  to  the  second 
point*  it  is  nid  tluik  the  overcrowding  oondoflfld  to  the 
robbery.  Acootding  to  Bngliab  Uw  the  damage  must 
flow  from  tbe  breach  of  duty  in  the  usual  course  of 
thingH.  Yon  cannot  get  damages  oxcej)t  Kiich  as  arc 
irame^liately  and  usuuly  caoawl.  It  is  imposHible  to 
hold  that  tho  robbery  was  in  the  usnal  ooaiM  of 
thing<<  causfvi  by  tlie  overcrowding. 

A.  L.  iSmitii,  L..I.  1  am  of  the  same  ojiinion.  I 
do  itot  wiuit  to  luld  iiTiytliing  on  tlie  tiint  point.  A» 
to  th<>  !incood  [loint.  tho  damage  in  too  remote.  One 
thing  in  DO  my  rosulta  from  the  other,  !Il«pibUB|t 
pocketN  is  not  the  natural  teaolt  of  the  ovnoiowiffing. 

Ap^trttl  tiiamiatfi. 

St^eitoni  for  Hm  plalntUf.  Stemhum,  Van  Pruagh,  •£■ 

SImif,  for  W-lnuthurst,  Huddorsfleld. 

Solicitor  for  tbe  defendants,  R.  R.  Ntlton. 


From  Q.  B.  Dir.  \ 
(Lord  Esher.  M.R.,  and  [  Jan.  20. 

A.  L.Smitb,L.J.}  ) 

In  re  PoLLrrr. 
Kt  jMirir  MiNOU.  (a.) 

Btinhriijitrti — Sitltri'tnr — f'(Mtti — I'liyinftit  hij  ilihtor  to 
tKili'itiir  I'liT  fidiiri  nrrririR  in  jirrjmri  inj  Uthinre- 
'■lif'f  mill  rnl/iiir/  nuttiiii/  itf  criilifurs  Kx)ruti<iu  nf 
•  I./'  iiimipiiiir  lit  III!  ilihliti — Srrrirtt  rruihrtd  nfirr 
net  of  baulcruittcjf — RigM      trutUe  in  baukn^tiy  to 

The  lUhtur,  ri'Ii"  ii  iin  thm  lU'lrbted  to  hu  tolieitor  ill 
the  turn  ttf  X-10,  cdiisitltril  hi*  AiUirili^r  hh  Ui  hia  jMtsition, 
wUk  fJks  mutt  that  it  Vila  rtnoliifd  thni  a  Imlance-ahrei 
sAouU  be  fntjoand  tmd  a  meeting  0/  endUon  caliaL 
The  taliritor  aertined  to  ad  fur  the  dfhtor  nn  eredit,  and 

a  .'!ltm  0/  £l'>  vilH  ili'riiriliiujll/  )Kli<f  In/  tin  ihhlor  tit  f/it 
milirifor  III  miiirr  liin  »rrrirr»  in  t/if  iiintUr.  Aj'trr 
atvriin  til  tlif  ttmiiuut  of  ttlmitl  X'lJ  hml  lufii  rrudrrrd,  t/if 
debtor  cummittrd  itn  art  of  Uml-riijiin/  by  rjrrcntiiiif  <i 
deed  ^ ataitfummt  fur  tUrU  urfil  of  Itia  ereditttra,  and, 
on  the  ap/tliaUiftn  of  the  ojfirinl  rcrrivrr  OS  tmsfee  tn  the 
bankriiptrt/,  the  cnunty  rnnrt  jndyr  refuted  to  attow  the 
MUcitur  til  ri  fiiiii  tht  hduiirf  of  £12  in  resftert  df  si  rvin  , 
renderrd  nfl^r  «»«■/»  url  of  fMnikrujitri/,  mid  dindtd  lilm 
to  huud  it  orrr  In  tht  trunt'  i . 

Held  [affinniinj  thr  dri-ini(ni  (f  tin'  Divisional  Court, 
ante,  p.  89),  thai,  tht  titlr  of  th,  tnid-r  nioh  r  the  Ixiitk- 
rt^plew  relating  back  to  the  act  0/  butdempt^t  thereby 
the  teiieitoi'e  authority  to  att  for  the  debtor,  and  cm»e- 

i/llriifll/  thf  fjin  ijli-  Jil(rjH.<ir  fur  ii'hirfl  thi  £\^}  ima  Jxtid , 

unit  iliirriitiiinl,  th'  Iki/iiii'i^  if  Ih'il  Miijit  iijijiriijiridinl  to 
ro^t-1  iiuiirrrd  nftrr  tin  lut  if  Imukri'i'tri/  unit  rrjxiyalilf 
to  thr  Irnsitf  ;  that  thirr  una  uo  eiiih  iieit.isiti/  for  thi 
emfjiuynirut  of  the  aolicitor  after  the  nrt  of  liiid-rnjttr)/  us 
brought  the  cute  within  the  yrindple  of  Inn  Siaoiair. 

(o.)  BaportedbgrJoBN  P.  Mcixob,  Bi^.,  Banister 

at-Law. 


Rx  parte  Payne,  lo  Q.  B.  D.  flUi,  :il  II'.  R.  IHg.lt, 
whiik  mmt  not  be  extended ;  mtd,  further,  tku  the  aoli- 
citor tMM  not  enO&ed  tneet  off  the  ftoinneS  tn  reajied  of 
the  outttanding  debt  of  £40. 

Appeal  from  a  judgment  of  the  Dhrlrfonal  Oont  ii 

Bankruptcy,  reported  on/e,  p.  80. 

Tlie  tt])p4>)1ant,  ifr.  P.  S  Nlinor,  a  s<ili<  ifor  in  jirau- 
tico  at  Manche-sUT,  ha«l  acted  in  that  capacity  for  the 
debtor,  PoIUtt,  for  some  time  previous  to  December. 
1891;  Pollitt  being  at  that  time  was  indebted  to 
him  in  a  mam  of  owm  £40  for  eoalK  On  the  llth 
of  December  tbe  appellant  was  oonsnlted  by  the 
debtor  with  reference  to  the  state  of  hia  a£Eain. 
and  it  wa«  arranged  that  a  balance- she<'t  xhould 
bo  prepared  and  a  inn«ting  of  his  cr«iitor« 
callea.  The  appellant,  however,  declined  to  act 
unless  a  sum  to  cover  his  costs  in  tbe  matter  wm 
secured  to  him.  and  a  sum  of  £15  was  aooordlq^ 
handed  to  him  by  the  debtor  on  the  I'ith  of  Dsesm* 
her  for  that  purpose.  On  that  day  the  debtor  exe- 
cuted a  deed  of  asHigniucnt  in  favour  nf  liis  creditore, 
which  had  Ih-cu  prepan><l  by  the  ajijK'lhmt,  which  wm 
the  act  of  bankruptcy  alleged  againnt  him.  In  the 
oonsequont  bankruptcy  prooeedings,  on  tbe  applies* 
tim  of  the  official  reoener,  tfaa  ooonty  ooint  jwiga 
directed  the  appellant  to  pay  ovnr  the  sum  si 
£12  Sr.  -Id.,  the  amount  of  his  costs  incurred  ainoetlM 
iu:t  of  hiiukru])f<:y.  That  division  was  afHrmed  hyths 
Divisional  Court  (Vaughan  Williams  and  Wridit, 
JJ.),  and  tha  nlioitor  i^ipaaled  to  tiia  OonrC  of  Ap* 
peal. 

Iferhert  Itred.  Q.C,  and  .)font4iiiiie  Shetirnutn.forihe 
aftjK'llaiit .  There  are  two  grounds  for  this  appeal. 
First,  th('  circumstancea  of  the  case  renderefl  it  nec«- 
auy  that  the  debtor  should  have  assistance  in  arrang- 
ing his  affairs  and  in  calling  his  creditors  together. 
It  would  be  a  very  great  harAdlip  if  8  man,  indnig 
himself  in  difficulties,  was  unable  to  obtain  pmfos* 
sional  ad\'ire  and  assistanco.  Hem,  at  any  rate,  the 
]iriiK  of  huiii.'iuity  mii^'hl  to  :i]iplj"  to  the  stTvii.'>'g 
rendere«l  in  calling  tho  enNlitors  together,  for  uUlii)n<;li 
that  was  after  tho  act  of  bankruptcy,  the  object  i)f  it 
was,  if  possible,  to  prevent  bankruptcv.  We  ask  the 
court,  if  neoessaiy,  to  dhwsrreo  with  the  opinions  ex- 
pressed hf  the  Master  of  the  Rolls  and  Cave,  J.*  in 
tbeoaae  of  Tn  re  Siurlnir,  Ex  jnrle  Pm/tn  ,  l.j  Q.  B.  D. 
610,  31  W.  R.  Dig.  1!).  2  Mo)i.  Ifs  liankrupley 
255.  The  costs  here  were  almost  entirely  iueurrtsi  in 
odling  the  nu'<'ting  of  creditors,  and  that  liimng 
taken  place  after  the  act  of  bankruptcy,  they  would 
not  be  provable  luider  the  bankruptcy,  and  the  result, 
therefore,  would  be,  if  the  appeal  failed,  that  the 
solicitor  wonld  receive  nothing,  fleoondly.  the  appel- 
lant is  I'litifliMl  to  11  '*et-ofr  on  iicrnunt  of  the  debt  of 
£10  for  piwtt  servi(!es  which  was  owing  t^  hini.  The 
bankrupt<'y,  if  a  revooation  of  hia  authority  us  soli- 
citor, entitled  the  an|)ellant  to  apply  the  money  m 
his  hands  to  that  debt.  And  a  set-off  against  tbe 
bankrupt  would  afiply  aqnally  a*  aaabiit  tnatrastsa. 
The  business  betweni  tbem  was  really  oondneted  apeo 

laiifiial  ere<lit. 

They  citotl  IJill  v.  Smith,  12  M.  &  W.  GIS  ;  Stumt>rt 
V.  OanpbeU,  40  W.  B.  101,  [1802]  I  Q.  B.  314. 

,SiV  r.  linsarll,  A.O.,  and  ^f»n*r  Ufaekentie,  lor  the 
respondent,  were  not  called  upon. 

Lord  EsRKB,  M.S. — In  this  ouw  the  bonkropt, 

before  hi'  (■minuittisl  the  act  of  bauknipfoy,  bad 
re<jues(e(l  a  solii-itor  to  do  some  work  for  him.  The 
solicitor  imd  jireviously  be»-n  euii)loyi'il  liy  (lie  Iwuik 
nipt,  but  ha<l  not  been  paid  for  hia  services.  He  there- 
f>>rc  declined  to  do  any  further  work  unless  u  sum  of 
i  l5waspaiil  tohimtooovarluiooota.  That  amount 
was  than  IwariM  to  Idm  for  tt«t  apeoial  purpose. 
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Tbe  solicitor  tbeu  acted  for  tiiu  baukrupt,  uud  prupaml 
a  deed  of  aangiunent,  and  up  to  tlutt  point  be  was 
perfectly  entitled  to  pay  hiuuolf  out  of  the  £15.  But 
di«o  the  deed  wm  executed,  and  that,  h«  tlu-  Kulidtor 
of  courw',  iiiiiHt  know,  wa«  lui  net  uf  V>niikruptcy,  and 
wbeti  it  WHfi  afterwardHfollowod  by  the  biuikruptvy,  the 
buikni|itcy  related  bock  to  the  uxocutiou  of  uiu  deed 
of  MMgninent.  and  we  have,  thorefbnj,  to  tnat  the 
tAtoK  M  banknijtt  as  fruiii  tbat  momieui.  All  his 
mnej  (rom  that  time,  and  all  tliat  waa  owing  to  him, 
beeune  distributable  atuuugHt  bi^i  crt^litors.  But 
Mneof  bis  money  wii«  It-ft  in  the  haiid»>  of  tlif  sulii:itfn  ; 
bat,  lut  tliu  act  uf  bankruptcy  put  lui  end  to  thn 
•■thority  of  tbe  solicitor  to  do  work  fur  bim,  what  is 
the  rutult Why,  money  which  yttm  paid  to  tbe 
nSdlor  for  a  apecific  porj^KMe,  which  was  legally  and 
fUftdfput  uu  end  to,  must  (dearly  be  paid  over  to 
Ae  trmitee  in  bankruptcy.  There  was  clearly  no 
o|ition  in  tliL-  niattor,  hi^  wus  Iniund  t*)  rcifund  it. 

fiat  it  was  said  tbut  the  advice  fur  wliich  the  money 
was  gimi  hini  was  to  prevent  tho  debtor  becoming 
bankrupt.  Bat  anything  that  the  solicitor  did 
after  tlie  baQkntpley,  trtikE,  M I  have  aaid,  began  by 
niatioa  back  Mter  the  execution  of  the  deed  of 
aarinment,  oonld  not  be  to  prevent  bis  becoming 
bankrupt,  iiuither  can  it  be  put  u]ion  the  truHUx-. 

Tliis  ctum  is  not  within  Jit  rt  .Sindair,  Ex,  partr 
I'li/iif,  and  I  quite  agree  that  that  caae  must  not 
be  extended  b^ond  what  is  really  neoeeaary  and 
bamanc.  With  regard  to  the  contention  flwt  there 
nshena  mutual  credit,  and  that  the  solicitor  was 
ttiitted  to  a  set-ofF  in  respect  of  his  work  previous  to 
'tif  liaiikrujitcy  :  this  moui'y  wuh  j;ivi  ii  fur  n  Hpecilic 
j>urj.Mj«>,  (111(1  the  principle  of  sft-utf'  ilocs  not  apply  ; 
inorw»Tcr,  tlie  oni'  huui  was  due  by  the  bankrupt  to 
tlM  solicitor,  while  tbo  other  waa  due  by  the  aolidtor 
tethetaiHtM. 

LiXDLEV,  I.  J  —  Tliis  is  11  i.itlu  r  hard  cjiae  ujion  the 
tolidtor,  and  I  was  in  hopi'ti  that  I  could  have  seen 
Qiy  way  to  atmtl  him.  But  if  Mr.  Shearman  could 
not  oianriiloa  w  in  •  qneition  of  bankruptcy  Iftw,  I 
Ml  afnid  that  tbe  oaaela  too  strong  against  him. 

A.  L.  Bum,  L.I.— I  agne. 

Apf>fii!  f/iK/n/ 'I. 

Solicttora  for  tbo  appellant,  Nichoitou  <l-  Crouch,  for 
P.  8.  JMmt.  llandMafar. 

SiliVitor  for  the  ofllcnl  Noeirer,  The  SotkUor  to  thr 

H'urd  </  Tradt. 


Frfjni  L.J.I,  in  Luiiaov.  . 
(Lord  HaL-biiry,  T,<jnl  Eshcr,  /         Nu%-.  ■_'•.>-■.'(;,  ".'s  ; 
11.B.,  and  Lopea  and  A.  L.  ^  Dec  I'd. 

Ih  re  Catbcart.  (<i.) 

^— (y— /aywi'iy — Vrrtlirt  nf  tanity — OMf/*—  /'ii.t<-^<'h 
^  ju4ge  in  faiwicv—  Appeal— Ordrr  fhanfiinj  <  o»t^  mi 
tMl  btbm^Tiff  to  altrgrd  lunatic — Povrr  to  or>lrr  suit 
ar  tmmfer  of  fti-rk  —  Lvmiai  Ad,  (53  Vict.  c. 
5],  t.  109— Or-/.  Hi,  r.  l--'JrJu;,f,'rc  A<t,  If^l.i,  s?. 
iO— Judicature  Act,  IbUi  (47  A  48  Vict.  c. 
«.  14. 

'lA<Tf  tbt  rt*uU  of  a  hinan/  iuquiry  m  that  thr  pi-r»oii 
"kv  tpu»  aitrged  to  be  a  lunatic  it  found  to  /*  of  tvttnd 
wiarf.  the  fudge  in  funaa/,  in  exerciting  his  diacrttion 
wr  thf  entts      the  inquiry  under  tettion  IW  of  thr 
Act,  1890.  may,  if  the  application  for  thr 

{*')  Reported  by  F.  O.  Kockkr.  Esq.,  Barrister-at- 


iiujuiry  aeema  to  him  Ut  have  been  promoted  by  a  detire 
to  jtroUxl  the  jierton  and  properiy  of  the  atkged  iNiwffe, 

and  to  have  been  made  on  reatonable  grounds  aiuf  in  a 
rauonalje  mauHer,  order  thr  co*t*  of  the  applicant  to  he 
jfii'l  '■</  thr  perf'ix  n/ln/"l  tn  h<  a  liiKntu . 

If  an  order  imi'l<  ninli  r  thin  se'  tinin  loiriji s  tin  unu'iiiit 
of  au<  h  co»l»  on  at^Kk  aUtndiinj  in  the  nunie  of  the  ullrged 
luiuUic,  Uii»  does  not  constitute  a  charginy  ortlrr  within 
the  mmniny  of  vrd,  46,  r.  1 ;  and  thertfare  tlte  ttrocedure 
laid  down  in  1  <t  2  Vict.  c.  110  is  not  applimUe.  Such 
order  initii  fitrlhir  direct  thr  ulletjetl  lunatic  to  transfer 
an  iisniiilut  ,,f  wi*  /,       /.  /'  lit  III  Mitinfy  the  said  aJste, 

If  Ui(  all'i/'il  hiiniti'  fiiU  ('•  lomply  with  tliis  direction, 
an  order  may  U  made,  umler  section  14  q/* the  Judicature 
Aci,  1861,  directiny  the  official  toliciUr  to  make  the 
necrstary  tranefer. 

An  aj/peal  lies  to  the  Court  of  Appttd  from  an  order 
of  the  Lords  jMtices  deal  in;/  with  the  costs  of  a  lunacy 
inquiry  under  sirtion  109  of  (he  Lunaii/  .lit,  ISfM). 

Jadyntent  of  Idueiley,  Bowtsn,  atui  Kay,  L^IJ.  (40 
IF.  &  257),  ajtnned. 

Apiieal  from  tui  order  made  by  Lindley,  Bowen, 
and  Kay,  L.JJ.,  and  two  further  orden  made  by 
lindley,  L.J.,  dealing  with  tbe  eiNto«t  Innacy  pro- 
ceedings iufititut^'^l  by  Mr.  J.  T.  GMhout  againit  his 

wife,  Mnt.  Cutheart. 

Mrs.  Cuthcart  was  in  IHHI  an  unuuirried  lady  over 
forty  years  of  age  living  with  her  mother,  Mrs.  Un- 
win,  her  father  being  dead.  She  was  possessed  of 
ocmsidenible  promi^,  indwding  •  mwision  and  estate 
at  Wootton,  in  Staffordshire,  another  estate  at  Stoor- 
briiigi.',  ill  Worti'sb  rHliiri'.  and  ccrfnin  jn-rsuniil  pro- 
jwrty.  Her  net  iiii;i)nic  wnn  >it!it<-<i  t<i  }»•  .'ilMnit  X'4,0<K) 
a  y('ar. 

Mr.  Catbcart  was  aliout  twelve  years  younger  than 
Miss  XTnwiu,  and  his  means  oonnsted  of  an  ammal 
allowanoe  of  il300,  and  a  rweniooary  intsrest  in  flar> 
tain  lands  te  Smtland  expectant  on  the  death  of  his 

fatlitT.  Ill'  was  a  dist-aiit  cousin  of  MisH  T^iiwiti's.  and 
at  the  beginning  of  liSbT  he  applied  for  and  ubtuined 
tbe  positton  of  anient  to  her  esteta  at  a  salaiy  cf  JBKIO 
n  year. 

Shortly  afterwards  Mr.  Catbcart  proposed  to  Mlsa 
llnwin  that  she  ahould  marry  him,  and  they  beoame 
)-ngHg«>d,  notwithstanding  the  strong  opposition  of 

MrK.  Fiiwin.  Aff«T  the  i-ngngrnitnt  Mr.  Cathcart. 
wrotij  h'ttiTH  to  .Miss  I'nwin  in  which  ho  expre«s«il  a 
very  hu.stilt  fi  lling  ttiwanls  hi  r  iiiuther.  The  marri- 
age took  place  on  the  22ud  of  July,  1887.  Miss  Un- 
win's  real  and  iiersanal  pv^erty  Were  settled  npon 
her  hf  two  deeds. 
Shortly  after  the  marriage  His.  Cathcart  suspected 

hiT  husbiiiid  of  infidelity,  iind  on  the  '2'in\  of  Sejdom- 
lur,  is^T,  hhc  left  him  of  her  uwii  accord,  and  had 
nut  siiiL-i'  (  oliiiliiti-'I  with  liim. 

i^Ir.  Cathcart,  in  his  evidence,  stated  that  until 
afti  r  his  wife  had  left  him  he  had  not  the  slightest 
idea  that  she  wm  not  perff>ctly  compoe  mmtie.  Alter 
leaving  him  she  travelled  about  to  various  places,  and 
consull^-xl,  among  other  doctors.  Dr.  Dale,  of  Si  ar- 
boroiigh,  who  wrote  to  h«»r  uncle  a  letf^-r,  which  whs 
?ihowii  to  her  hiisbanH,  in  which  In?  sdift-il  that  she 
waa  siifffring  from  n<'rvous  excitement  and  h.-dlucina- 
tious,  and  ought  tu  bo  for  six  months  under  medieval 
care.  In  July,  18^i8,  she  rsomvod  a  letter  from  her 
hnsband^s  sountoia  announeing  his  hitention  to  oom> 
menco  an  action  for  restitution  of  lonjngnl  rights. 
Whi'ii  she  n-ceived  her  bill  of  costs  in  resjK  '.t  of  the 
marriage  sfttli  iuciit;..  Iut  attention  was  callfd  to  cer- 
tains powers  which  Iwl  hct-n  thereby  givon  fu  her 
husband  over  the  iironerty.  Hhe  waa  very  indignant 
at  leamiag  this,  and  after  writing  angiy  letters  to  the 
ttttstasaoffheeslUevmt,  one  of  wiMMnwas  her  nnde, 
she  ^pliad  to  two  magiBtratBs  at  SUpton  for  a  war- 
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nwt  aoaiiwt  the  truitow  for  fraud.  The  miigistrateB 
tboant  ber  innne,  and  one  of  them  wrote  to  her 
frienas  suggeeting  that  she  should  be  put  under  oon* 

trol.    This  letter  waa  soon  by  lior  husbimd. 

DurLn{»  thn  wiiiie  yoar,  ISSS,  she  i.-oiiimenceil  to 
make  s(<riiiiiH  lit-ctuatioius  Hgainst  Mr.  Henry  MutthcwH, 
who  wiiM  thi !)  Home  fiecretarv,  and  who  ha^l  houu- 
years  before  been  ooiuhm)1  for  her  in  a  oaae  tried  at 
Bteffbrd  AnhMS.  She  aoonMdUr.Matthewe  not  only 
of  bavinc  ncglectiMl  her  interpsts,  but  also  of  having 
oiiiployea  poreons  t<>  iwiison  her.  ThoHe  accuButaons 
Wi  re  l  ontuiiKil  tliit'fly  in  ii  loii;^  s-  rii'S  of  letters 
written  by  her  to  the  secretary  uf  the  Derby  Talx-ml 
Aaaociation.  This  oorresuondenoe,  however,  wii^s  nut 
koown  to  Imt  hasband  till  after  he  had  presented  his 
petition  into  ber  itato  ot  ndnd.  She  also  aooused  her 
mother  of  having  attempted  to  poiion  her  Hid  other 
atrocious  acts. 

In  August,  18.SS,  Mr.  Gaihcart  saw  her  at  an  liotel 
hikI  ill  lodfriuf^  in  lyondon,  and  eiulnavoim'<i  to 
iiiiluc  n  lu  r  to  put  liereolf  undttr  mediad  &irc,  which 
she  refused.  Un  thu  13th  of  August  he  wrote  to  her 
saying  that  the  last  thing  he  should  wish  would  be  to 
have  ber  shut  up  in  a  lunatic  asylum,  and  begging 
her  to  join  him  at  Wootton.  This  letter  never  reached 
her,  as  she  was  on  a  visit  in  I)i  vonshirf.  On  the  I  'lth 
of  August  she  wrote  a  letter  to  the  gimlencr  at 
Wootton,  in  which  she  referred  to  alleged  attempts 
to  poison  her.  In  the  meantime  her  husmud prepared 
to  xeorived  her  hy  engaging  a  male  attendant  m>m  a 
pchrato  aqdnm  to  act  as  butler,  and  two  norsos.  On 
the  2lBt  of  August  she  drove  up  to  Wootton,  but  on 
finding  tliat  Ikt  Inisliiuiil  w.is  tljiTf  she  immediately 
drove  away  again  to  Ashboiiniii,  where  slio  put  up  at 
an  inn  and  retired  to  IxhI  at  about  eleven  o'clock. 
Her  husband,  with  a  nurse  and  the  lunatic  attendant, 
followed  her,  and  compelled  her  to  get  up  at  midnight 
and  drese,  and  drove  her  baok  to  Wootton,  whore  he 
induced  herr  to  rign  orders  (which,  however,  she 
coiintorni.iinlrii)  to  hor  bankers  anil  tmiint^  lo  ciiiilili- 
him  to  (h'lil  with  her  banking  aticount  and  receive  her 
rents.  He  then  went  away  to  Scotland  for  a  few 
days,  leaving  her  at  Wootton  with  the  attendant  and 
nurses.  On  his  return  he  was  told  by  a  medical  man, 
who  had  seen  her  during  his  abeeuoe,  that  restrami 
was  nnnecessary  for  her.  He  thereupon  dismissed  the 
attendant  and  nurses,  and  himself  went  awiiy,  leaving 
MrK.  (.'atbtart  freti  ami  uncontrollr<l.  On  tiie  Uth  of 
St'iitenilK^r,  iNJS.s,  ahn  commeii(:<'<l  im  tuition  for 
divorce,  but  this  was  disniisHod  at  thu  hearing  on  the 
dth  of  June,  1880.  On  the  2Srd  of  June,  lK8tl,  Mr. 
Oathcut  oomnMnodt  an  action  in  the  Chancery 
Divifllon  to  restrain  Us  wife  from  dealing  with  a  sum 
of  £10, 00(1,  wliicli  had  been  left  out  of  Bottleuient,  and 
in  which  he  chinuctl  to  have  an  inten'st  under  Scotch 
law.  On  the  liOth  of  &Iay,  1S!K),  his  solicitors  wroto 
a  letter  to  Mrs.  Cathcart  proposing  that  the  settle- 
ments should  l)e  modified  liy  amngement.  To  this 
letter  aha  did  not  give  any  aaawar.  Duriog  tiiia  time 
dw  was  ttving  at  varioos  hotels  in  London,  often 
dianging  from  one  to  anoth*'t,  and  coiitiriuiilly 
complaining  that  attempts  were  Iwiiig  luadt'  to  |H)is(in 
her.  She  is-Minl  und  distributed  a  large  number  of 
plneanls,  in  which  she  complained  that  certain 
witness's  had  been  got  out  of  the  way.  For  doing 
this  her  hoafaaad  gave  her  notioB  that  an  applioatioo 
iroold  be  made  to  commK  her  for  contempt  or  court. 

On  thr. '.Mth  of  Fcl  rimry,  ls!)l,  as  Mrs.  Cathcart 
was  engagi'd  iti  Homu  litigation  in  the  Royal  ("oiirts  of 
Justice,  11  iiii^liial  niiin,  Dr.  Bond.  whi>  Inid  never 
before  seen  her,  sat  down  by  hnr  side  and  entered 
into  conversation  with  her,  and  after  about  twenty 
minutes  left  her  and  ngnada  oertaficateto  aooompany 
an  urgency  onkr  mder  Metkm  11  of  tiie  Lunacy  Ac^ 
1890.  Snoh  an  order  having  been  made,  she  was  on 


the  same  day  seised  aa  she  was  leaving  the  Lev 
Oourta  and  conveyed  to  the  Priory,  a  private  aaylun 
at  Roehampton.  A  reception  oracr  was  made  lob- 
scquently.  At  the  asylum  she  was  seen  by  serenl 
do<  tors  who  considered  her  to  be  of  unsound  mind. 

UiMJU  the  {Hjtition  of  Mr.  Cathcart  the  UKual  order 
wiw  nifide  for  an  inquiry  into  Mrs.  Cathcjirt's  state  of 
mind.  In  the  course  of  the  proceedings  he  made  a 
proposal  in  writing  that  if  she  were  found  lunatic  she 
should  bo  plauod  under  his  care  at  Wootton,  and  that 
she  should  be  allowed  an  income  out  of  her  property 
to  nudce  a  home  for  her  there,  and  also  i'L'.iXHi  of  ha 
money  for  the  rejwiir  and  furnishing  of  tlie  house. 

The  inijuiry  took  place  before  Master  Bulwor  and  a 
special  jury  of  seventeen  peraous ;  and  after  a  hesnng 
lasting  seventeen  days  Mn.  Cathcart  was  found  by  a 
large  majority  of  the  jury  to  be  of  soimd  mind. 

On  the  16th  of  December,  1891,  Tindley,  Boweo, 
and  Kay,  L.JJ.,  sitting  in  luntwiy,  nuidf  :in  order  on 
the  application  of  Mr.  Cathcart,  uudt-r  section  109  of 
th(>  Luna«;y  Act,  1890,  directing  that  two-thirds  of 
his  costs  of  the  petitiim,  and  of  the  inquiry,  and  of 
that  application,  should  be  paid  out  of  a  capital  mm 
of  X10,0(M)  Consols  standing  in  Mrs.  Oatboaifaunw: 
40  W.  R.  259,  [1892]  1  Ch.  549. 

On  th.  :jril  uf  August..  1892,  T.indlcy,  L.J..  made 
an  unh  r  dcchiring  the  above  costs  to  be  a  charge  on 
the  £10,000  Consols,  and  directing  jiayment  thereout, 
and  further  directing  Mrs.  Cathcart  to  transfer  a 
suiHdent  amount  thereof  to  satisfy  aneh  costA. 

On  the  3l8t  of  October,  1892.  Lindley.  L-J  ..  mads 
a  further  order,  under  section  14  of  the  Judieafars 
Act,  1881,  directing  the  oflici.'il  solicitor  to  ux'  cutf  a 
transfer  of  a  sufficient  amount  of  the  Consols  to  satisfy 
the  above  ooste  and  the  ooate  of  flia  vaiioaB  sfiili- 
cations. 

From  these  three  orden  Mn.  Oafliaart  appealed. 
A  preliminary  objection  waa  talran  on  behalf  of 

Mr.  Cathcart  that  no  appeal  lay,  the  orders  of  the 

l/jidH  JusticcH  licinjj;  ius  to  cost.s  only. 

The  court  decided  not  to  determine  this  point  until 
the  aiipeal  had  beat  hoard. 

R.  O.  B.  Law,  Q.C.,  and  R.  F.  NorUm  {J.  W, 
Manning  with  them),  for  the  appellant. — ^The  JaiUaa- 
tore  Act,  1873.  by  section  18,  sub-section  5,  sHows 
an  ap[)eal  to  the  (^i  mrt  of  Appeal  from  any  cinlcr  in 
lunacy.  Such  an  order  is  not  an  onler  of  tin-  llis^i 
Court,  and  is  not  governed  by  section  4!».  which  dis- 
allows an  appeal  from  an  order  of  the  High  Court  as 
to  oosto  wnere  costs  ore  discretionary.  Neither  is 
that  section  rendered  applicable  by  the  last  words  of 
section  109  of  the  Lunacy  Act,  1890,  "  and  every  snoh 
order  shall  have  the  effect  of  an  order  of  the  Ili^'^ 
Court."  The  tiiudity  of  an  order  is  not  p  irt  of  its 
effect.  The  Lords  Justices  had  no  jurisdiction  to  nmk"' 
the  order  directing  Mrs.  Cathcart  to  pay  Mr.  Cath- 
cart'a  ooala.  Betmon  109  of  the  Lunacy  Act.  1890, 
cannot  be  construed  to  mean  that  where  a  potiiion  il 
instituted  for  the  purpose  of  ascertaining  whethar  a 
person  is  a  lunatic,  and  he  is  fuimd  to  be  of  sound 
mind,  he  win  then  be  ordcre*!  to  pay  the  costs  of  the 
IK3tition«'r.  The  section  empowers  the  judge  in  lunacy 
to  order  the  costs  to  lie  paid  ' '  by  the  lunatic  or 
alleged  lunatic"  That  caiuiut  apply  to  a  person  who 
at  the  time  when  the  order  is  nmoa,  htm  been  fband 
to  be  of  sound  mind.  Bven  if  andi  an  order  ooull 
in  any  ctise  bemade,  theLotda  Joitices  exercised  tlu'ir 
discretion  wrongly  in  this  particular  case.  Mr. 
(^athcart's  conduct  has  been  such  that  he  is  not 
entitled  to  be  allowed  his  costs.  In  a  sense,  no 
doubt,  he  believed  his  wife  was  insane.  But  his 
behaviour  towards  her  most  have  had  the  efisot  of 
fostering  and  incnNMii^r  the  ddnabna  fan  whiA  riia 
niflBrad.  The  twatmifc  Ae  laoiifed  nt  Aihhnniw 
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indWoottoii  w  is  such  thtit  she  niitiiriilly  suKjioctwl 
tn  ist^utioii  oil  his  jturt  to  phice  her  in  uu  iisyhini, 
uid  this  winiM  iuuvitably  have  u  harmful  efftxit  on 
kr.  It  is  clear  that  he  did  not  beUeve  her  to  be  a 
hoMiie  witUn  the  mBaning  of  llie  Imiamr  l»w,  that 
"nf  uiiKound  mind  ana  iacnaMe  of  managing 
fiTscif  lintl  her  afiairs  "  :  section  90  of  the  Lunacy 
Act.  His  procuring  orilurs  frx)ui  hor  a8  to  the  dis- 
positiou  of  bor  propertv,  bin  ap{^catiou  for  her 
committal  for  contempt,  his  negotiations  with  her  as 
to  reforming  the  setUeaiflnts,  all  show  that  be  believed 
hfT  to  be  responsible  for  ber  actions.  The  court 
btl  w  iH'l  not  siitHciont  consideration  to  the 

qoentiou  whether  Mr.  Cuthcjiri'h  conduct  bad  cou- 
triboted  to  his  wife's  delui^ions,  cr  to  the  question 
vha^ar,   ai  the  time  of  the   miilring  of  (he 
order,  he  had  reaeooable  ground  for 
beBeriug  that  she  was  incajMible  of  managing  her- 
vlf  mkT  bcsr  aifairB.     There  is  no  evidence  that  at 
t  at  time  ho  knew   anything  of   the  letters  tthe 
bad  whtten  to  Derby,  or  of  tier  wanderiug  about 
from  hold  to  hotel.   As  to  the  order  of  the  3rd  of 
August,  thfTP  in  no  jiower  to  onler  the  sale  of  stock 
or  thrtrt-jj  comprise*!  in  a  charging  onler  except  in  a 
sffwintte  action  instituted  for  th.it  puriHjs*' :  /."/(/uti  v. 
H'ttUni,  12  U.  B.  D.  2H1.    The  machinrry  i)rovidcsd 
i  yki.  e.  110,  88.  14,  15,  must  be  adopted 
in  nmf  oaae  where  an  order  is  made  Qhangiiig  rtock 
ordiarss:  nee  ord.  46,  r.  I.   The  Ooort  of  Chancery 
never  nenascd  the  |>owor  of  sale  except  in  an  action 
which  claimed  it.    The  wortls  in  section  UK)  of  the 
Lunacj  Act,  "and  every  such  order  shall  have  the 
eSadt  of  an  ofdar  of  the  Hwh  Gourt,"  isTolve  that  the 
pnetioe  of  the  Ooore  of  Ohanoeiy  wad  tira  prooedurc 
l&id  down  by  ord.  4H,  r.  1,  shall  ho  followed.  They 
met  the  difficulty  suggented  by  James,  L.J.,  in  the 

,:Hfe  of  In  rr  C  .  'Jli  W.  R.  377,  L.  R,  10  Ch.  Apj,. 

i  j.  MoreoTcr,  a  charge  on  these  Consols  might  have 
Imb  given  previously  by  Mrs.  Catbcart  to  some  third 
futy ;  and  in  such  case  questions  would  arise  as  t^^) 
the  rights  of  that  third  party,  which  coidd  only  be 
•f^tl'  i  in  :i  fresh  action.  As  to  the  order  of  the  lil.st 
of  tJclober,  no  doubt  if  Liudley,  L.J.,  had  jurisdic- 
tion to  order  Mrs.  Catbcart  to  make  a  traiuiar  he  had 
aiio  jnriadaotioii  to  make  an  order,  under  eeotioQ  14  of 
the  Jadicatare  Act,  1884,  dirRcting  the  official  eoU- 
•  itor  to  make  the  transfer.  Fiut  this  particular  order 
vtm  bad  fur  including  costs,  the  amount  of  which  bad 
not  \m^'u  ascertained:  Wiiherg  r.  Ttppeft  ii  W,JL 
872, 6  Ch.  D.  364. 

Sir  Hfuri)  Jam*i,  Q.C,  f-'unli'xli  Harrimn,  and  /'.  S 
•SUJcta,  for  the  rcsiHindent.— The  order  cjf  the  Lords 
Justices  being  an  onh  r  as  to  costs  only,  theru  is  no 
sppeaL    The  words  at  the  end  of  .section        of  the 
Ismacy  Act  mean  that  an  order  mailu  umler  that 
■actioo  ia  to  be  treated  as  an  order  of  the  High 
Obort,  and  therefore  section  49  of  the  Jnffioatnre  AtA 
if  plies.     Even  if  that  is  not  so.  tht  re  is  nothing  in 
■•'.tion  101>  to  show  an  int^-ntion  on  the  part  of  the 
I.«;gulaturu  to  liorft  the  discretionary  power  over 
oosta  whida  waa  powoeaed  by  (he  judge  in  lunacy, 
la  to  th»  erorciaB  of  discnrtion,  ihtn  ia  no  evidence 
libat  Mr.  Catbcart  lu^tod  othcrwine  than  bona  fidt.  He 
nevpT  wisbtMl  to  put  Ills  wife  int^t  an  asylom.  His 
n!y  object  was  to  put  her  under  medical  restraint 
and  proper  care.    What  he  did  at  Wootton  was  for 
the  purpose  of  preventing  her  being  sent  to  an 
uylum.    It  was  only  when  he  was  advised  that  the 
only  way  of  gf>tting  her  to  submit  (o  medical  esMui- 
n-ition   WHS  to  put  her  un'ler  n-strnint  that  ha  as- 
Mrnted  to  the  making  of  an  urgency  ordfer,  ao  that 
when  she  found  herseU  under  restraint  iha  might 
vofamtarily  aahmit  to  he  madicalhr  flacamined. 
«iih«dtoiaBMiMtefroaabarftignfi«lilato  aposi- 
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I  tion  in  which  sbi'  <  oiiM  receive  proi>or  treatment. 
Moreover,  the  evidt  iK  e  .sJiowed  sntKcient  insanity  to 
justify  an  inquiry  quite  a]>art  from  anything  which 
might  jpossibly  bo  attributed  to  the  fear  of  beuig 
placed  m  an  asylum.  The  proper  queetions  for  the 
judges  in  liiiifn  y  to  consider  when  they  arc  exercising 
their  discn-tion  us  to  costw  untlor  section  109  of  the 
Luniicy  Act  ur  e  wliether  the  petitioner  had  reason- 
able and  probable  cause  for  instituting  the  inquiry, 
and  whctlier  the  inquiry  was  for  uie  benefit  of 
the  aUaged  lunatic.  Any  misconduct  on  the  part 
of  the  petitioner  prior  to  the  lunacy  proceedings 
ought  not  to  be  Uiken  into  consideration  at  \\\\, 
though,  no  doubt,  misconduct  in  the  course  of 
the  proceedings  mig^bt  be  a  proper  matter  for  oon- 
ndeiatian.  Thesectio&iain(aDdaatobe8provinoain 
the  interMt  of  the  alleged  Itmatie.  8nppoBo,tota]n)an 
extreme  instance  a  hn.sband  bad  by  nis  bnital  con« 
duct  pro<incii(l  his  wife's  insanity  :  if  he  knew  that 
such  cou<bict  would  prevent  his  getting  his  costs  out 
of  his  wife's  estate,  the  result  would  probably  be 
that  he  would  rit  still  and  do  notidng.  And  tiiat 
would  L<'  contrary  to  the  interest  of  the  lunatic. 
Wherever  a  iR'rs<m  manifests  Hueh  delusions  as  to 
cause  a  njiusonable  .su.spicion  that  he  is  in.siuin,  and 
incaiNible  of  managing  himself  and  his  affairs,  and 
refuses  to  submit  to  medical  care,  it  is  to  hia  interest 
that  the  lunacy  law  should  he  put  into  operation  and 
an  inquiry  held  into  the  state  of  his  mino,  rather  than 
that  ho  should  be  left  to  hi-s  own  resources:  In  re 
Windham,  10  W.  R.  4Uy,  4  l)e  O.  F.  &  J.  66  ;  In  re 

F  ,  2  De  O.  J.  &  S.  89,  12  W.  B.  Oh.  Big,  ». 

The  aeotifln  ia  not  intended  to  bepunitiva  aninat  the 
petitioner.  But  if  it  is  said,  zon  would  iiave  had 
your  costs  if  you  not  treated  your  wife  badly,  but  you 
shall  not  liave  them  because  you  (Ud  so  treat  her, 
Hurc!y  that  is  punitive.  The  discretion  of  the  Lords 
Justices  ought  not  to  be  overruled  on  a  question  of 
costs  unless  there  has  been  some  manifest  disregard 
of  principle  or  misapprehimsion  of  facts :  In  r«  (Jilhert, 
■M  W.  I{.  8:J2,  -is  Ch.  1).  .j49.  As  to  the  order  of  the 
•inl  of  Au;;u*it,  l-indley,  L..T.,  clearly  had  juris(Uction. 
Section  109  of  the  Lunacy  Act  is  a  j>oBitive  enact- 
ment giving  (Mwer  to  the  judge  in  lunacy  to  make 
such  an  orwr.  Tb»  last  wwda  of  the  sec(u«  oannot 
have  been  intended  to  limit  the  pown  so  given  by 

reference  to  ord.  U».  r.  1,  which  merely  deals  with 
execution.  The  order  of  Lindley,  L.J.,  was  not  a 
obarging  order  under  1  &  1  Vict.  c.  Ill),  but  an  order 
made  in  the  ezarotse  of  the  juiisdiotton  given  by  (he 
Lunacy  Act,  1890.  It  tbllows  that  the  fiord  JustiQe 

also  had  jurisdiction  to  niakt;  the  order  of  the  3lgtof 
(->ctober,  and  both  orders  were  rightly  made. 

Dect(mb»'r  13. — Thi!  judgment  of  the  CoVBT  (Lord 
TT.vL.sLiruY.  Tytrd  Ksiikr,  M.B.,  and  LonB  and  A.  L, 
8mitu,  L.JJ.}  was  read  by 

Lord  Haubitrt. — ^This  is  an  appeal  firom  an  otder 

ma<le  by  liindley,  Ilowen.  ami  K-.iy.  T..J.T.,  sitting  as 
jud;;es  in  liuiacy,  iuid  the  tirst  question  raised  is 
whetiier  t  he  order  ia  subject  to  an  appeal  to  the  Court 
uf  Appeal. 

By  seotion  lA,  sab-seotion  A,  of  the  Jndioatnre  Aet, 

lM7;i,  "all  jurisdiction  ve9te<l  in  or  cai»Hbln  of  being 
exercisetl  liy  her  Nfajesty  in  C<>uneil  or  flie  Jtelicial 
Committee  of  hei  Majesty's  Privy  Cuuiicil  upon 
apponl  {iiitrr  (t/i<i)  from  any  order  in  lunacy  made  by 
the  Lord  Chaucellor  or  any  other  person  having 
jiirisdietion  in  lunacy,"  is  given  to  the  Court  of 
Ajipeal.  That  there  was  an  appeel  from  an  order  of 
the  Li>rd  Ohanenllor  exercising  iuriadiction  in  lunacy 
is  certain.  On  the  1  »th  of  February,  1726,  it  was 
determined  by  the  House  of  Ix>rd8  after  debate,  and 
partly  in  view  of  the  statute  17  £dw.  2,  J>e  pnragatiw 
lUgit,  that  no  H>P**1        """^  ^  oraar  laj  to  the 
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Hoiue  o(  Lords,  becMmw  the  amfui  luuafe  be  made  to 
the  Crown  ilHlf  in  OottndL  m  eomeqnenoe  of  tiib 

resolution  of  the  Lords  the  appeal  then  in  question 
was  brought  before  the  King  in  Coundl.  tlio  jitrisilic- 
fion  wiw  di'bat«l  and  iiftirmod  on  thu  ITitli  of  May, 
1728,  aud  the  matter  of  the  appeal  dotonuiued :  3 
Peare  WiUiaaw,  107  u.  That  determination  wati 
repeatedly  leeoyiited  aftorwarde  ■■  »  oovemtiKg 
•ntliority,  and  it  waa  hardly  queetkmed  Em  that, 
nnkn  a  rule  made  under  the  rule-making  power 
created  by  the  Judiuuturu  Act  lias  taken  away  the 
appeal,  the  right  of  a]i]i<nl  wtill  exint^. 

iiut  it  is  Mtiid  tliiit  the  nature  of  this  order  is  such 
that  it  in  not  kuIjJi  ct  Uj  appad.  ThatqiieBtiande[Miidfl 
on  the  true  ooustruotiuu  of  aeotioD  100  td  the  Lonanr 
Aot»  1800,  aaaJiBoted  l^aaotion  49  of  the  Jndioatiira 
Aot,  1873.  The  words,  so  far  as  they  are  material  t  r  >  the 
lireeent  question,  are,  that  the  onier  for  costs  "  shall 
have  tlif  effect  of  an  order  i>f  tlif  Hit;''  Court."  The 
K(H:tion  doeii  not  make  it  au  urder  uf  the  Uigh  Court. 
It  dues  not  enact  that  it  shall  be  deemed  an  order  of 
the  High  Court,  or  use  any  equivalnai  pluaae  whidi 
would  inveat  the  order  when  made  with  all  the 
inoidentfl  and  qualities  of  an  onler  of  the  Iligh  Court. 
The  effect  of  the  order  is,  I  think,  its  oiH.Tativo  power 
as  an  order,  and  if  it  had  been  intended  to  attjii;h  in 
au  order  made  under  section  W.>  all  the  provisions 
whieh  are  made  with  roferenco  to  orders  made  by  the 
High  Court,  I  cannot  but  think  that  aomstliing  more 
than  one  compendious  phrase  (wlddl,  liowBWi,  as  I 
have  said,  will  not,  in  my  opinion,  bear  that  meaning), 
would  have  been  used  when  the  Ij«*gislaturu  were 
di  aling  with  tin  v  i  y  pi-culiar  juriadietiun  asaroiaed 
over  tlie  person  and  propej-ty  of  a  liuiatic. 

It  may  well  be,  as  was  said  by  Lord  Solbonie  in  tlie 
House  of  Lords  in  MetropoiUuH  Aai/lum  JJutrkt  Board 
▼.  Hitl,  28  W.  B.  663.  5  App.  Cas.  582,  that  *«  when 
the  merita  of  a  queation  have  hotm  determined,  and 
when  a  court  has  thought  fit  t<n  give  or  refuse  costs, 
in  the  oxercis*'  of  its  dis( u  tion,  and  in  tlie  ahsiMue  of 
any  setthnl  priuciplo  on  th((  subject,  the  C  inits  of 
Appeal  must  give  so  much  credit  to  the  ex* n  ist  of 
that  diaoretion  as  not  to  allow  the  merits,  when  they 
are  no  longer  in  oontrovvray,  to  he  again  gone  over 
with  great  expendittire,  not  only  of  money,  but  also 
of  judicial  time,  for  the  mere  puriiose  of  reviewing 
that  discretion."  It  would,  how(?vor,  be,  in  my  view, 
a  tot)J  misapprwliensiou  of  the  phrase  "the  uicriln  of 
the  (luostiou  "  to  apply  it  to  the  inquiries  directed  on 
behalf  of  a  person  alleged  to  be  a  lunatioi  A  ques- 
tion such  aa  thepreMnt  most  be  treated  nrflMr  aa  a 
miMtiaa  in  aonia  respects  as  to  the  proitcr  cxpendi- 
nm  ol  money  on  behalf  of  the  lunatic ;  tlie  merits  do 
not  deiKiiid  on  the  result  of  the  inquiry  at  (ill.  Sir 
Henry  .TanieH  very  tndy  saiil  that  the  question  of  tlie 
propriety  or  inipnjpriet  y  of  the  inquiry  and  fact«  ix'lev- 
ant  to  that  quoeUou  might  be  wholly  irrelevant  to  the 
issue  which  uie  jury  were  cidlcd  apon  fa>  detennine.  I 
think  tlian  ia  no  true  analogy  bctwoon  {>n)ee4'4litigs  of 
tlm  oliaraoternowtn  question,  and  proceedings  In-tweeit 
hoitile  litigants  or  even  claims  against  an  I'state  or  a 
fund  wlieri'iii  claimants  in  their  own  int4>rei>t  are 
endeavoiiritig  by  legal  piooeaa  to  get  aomething  for 
themselves. 

The  theory  upon  which  praoaadings  in  lunacy  are 
taken  is  that  the  praceadinga  aM  for  tha  beneftt  and 
proteotlon  of  the  persons  who  are  baiiwed  to  be 

nicapallle  by  reason  of  itioiital  infirmity  of  {trotect- 
tn|B>  themselves  and  their  i»ro{>erty.  The  princijile, 
therefore,  applicable  to  a  litigant  who  ha.s  fade<l 
in  his  litigation  ia  not  even  primn  f<irir  applic- 
able to  a  jM^titionor  who  aaks  for  the  prot^'ction 
ol  the  law  in  lavoar  of  one  reqiiiiing  the  law's 
pntaolioii.  Tmmt  L.J.  (in  In  rs  Wnidkam\  re- 
plying to  thiB  argmuent  that  the  joiy  had  foond 


the  alleged  limaliiT  to  be  of  sound  mind,  and  that, 
tilwcefore,  the  eoats  ought  to  be  paid  by  the  per- 
sons originating  the  inquiry,  said  that  \\\>on  that 
ground  aloni"  be  wouM  not  give  the  cosfi*  or  any  jiart 
of  them.  "Tin'  Crown,"  lif  ?>;iid,  '■  has  tin-  etie  rind 
custody  of  the  persons  and  e«tiit>'s  of  lunatie.s  as  pnrriu 
^Mtrio'.  It  exercises  il^i  parental  jiowera  at  the 
"TH*r'"n  of  the  relatkma  or  frieuds  of  the  all«j|;«d 
Imatioa  who  apply  to  it  on  their  hduM,  and  nothug, 
in  my  oiiinicin,  (■•mid  b«?  more  prejudicial  to  the  wel- 
fare of  tite  unfortunate  persuUB  on  whoso  behalf  such 
applications  are  made  tiuui  to  givt  any  cuuiitenanoe 
to  the  notion  that  the  applications  will  of  necessity 
adjoot  the  iiersoua  by  whom  they  are  made  to  the 
payment,  not  merely  ol  their  own  ooats,  but  of  all  the 
ooati  whieh  nu^  be  inoorred,  if  in  the  lenlt  the 
verdict  of  a  jury  should  establish  that  the  ap{)licatioas 
cannot  be  8upi>orte<l.  To  lay  down  luiy  such  doctrine 
■vviiuld,  in  iii;tiiy  ci-si's  at,  lea.st,  go  far  to  paralyw  the 
power  of  the  Crown  aud  to  de|>rive  those  who  mayuu- 
nanpOybe  visitetl  with  mental  disease  of  the  care  and 
praMoiioai  whieh  by  virtue  of  that  jpowar  is  thrown 
aroond  them  in  the  ezaroiaa  <rf  we  jnsiadialion  ia 
luimcy."  Ill  re  Wimlfiam  the  Lords  Justices  were 
doubtless  there  dealing  with  an  ajiplication  by  the 
idleged  lunatic  that  tlin  jMirsons  engagwl  in  asking  for 
the  inquiry  should  be  onien'd  to  pay  all  the  ccwta  of 
the  prooendiugs,  but  the  priuciplos  upon  which  the 
learned  judge  fbnnda  hia  judgment  have  a  widsr 
appUoaiian  than  tin  oironmataaeeg  of  tiw  paittaalar 

case. 

It  sei'iiiH  U)  me  that  if  the  demand  for  an  inquiry 
is  reully  I ■rniupted  by  a  desire  to  pmtwt  i)w  ponwn 
and  property  of  the  alleged  lunatic,  aud  is  {iresented 
on  reMOUble  grounds  and  in  a  reasonable  manupr, 
the  expense  of  each  a  prooeeding  oo^t  not  to  fall 
upon  the  pereon  ao  invoking  the  aid  of  the  law  to 
protect  those  in  need  of  protection.  It  is  significant 
that  in  the  (»ise  just  quoted  ilie  donbt  Was  expreSBsd 
whether  in  the  then  sbite  of  the  law  it  was  oompetsnt 
in  the  court  to  order  the  costs  nf  the  lunatic  or  alleged 
lunatic  to  bo  paid  by  the  jietitioner.  Section  109 
appear*  to  have  been  framed  in  the  widest  poenhle 
tmna  to  give  oomplsto  jariediction  to  Hw  oontto 
award  the  coats  in  aoooraMMa  wilii  vriial  may  miear 
to  be  right. 

In  saying  what  I  liiive  sjiid  as  to  the  ajijt^in'nt 
policy  of  the  law  I  havi;  to  some  extent  auticipatod 
what  I  have  to  say  with  respect  to  the  principle 
which  should  guide  the  court  in  dix;idin^  uiis  par- 
tionlar  appeal.  I  am  reluctant  to  indicate  any  differ- 
ence of  opinion  from  that  given  by  Lindley,  L.J.,  in 
his  most  valuable  nnatysis  of  the  considerations  by 
which  a  court  shnuM  be  ;j:iiidi  d  in  rxerdaing  the  dis- 
cretion as  to  costw  given  by  the  statute,  and  certninly 
as  to  the  first  four  luwls  I  am  heartily  in  agreement ; 
but  I  fear  I  cannot  concur  in  oousidering  the  means 
of  the  respective  parties  as  a  topic  that  ought  to  enter 
into  tha  question,  thongh  as  t^)  the  latter  part  of  the 
fifth  head  of  the  learned  juilge's  analysis  I  enlilS^ 
concur.  Tt  is  quit*-  true  tlial  either  party  mayhyklS 
eondiKit  ri'ndi-r  an  iuipiiry  much  more  expensive  tiiaa 
it  might  otherwise  have  been,  and,  undoubte<llj,  had 
there  in  tliis  case  been  a  cross  appeal  that  considera- 
tion might  have  bean  a  very  serious  one  indeed. 

It  is  neaesnry  very  shortly  to  f^anoa  ai  tlia  faots. 
Now  whatever  may  have  beat  tha  real  state  of  Hie. 
Catbcart's  mind  in  Septcmlwr,  1887,  dm  certaiidy  by 
her  conduct  gave  ris«'  t<j  a  rosv-sonahle  sns^iicion  that 
she  was  not  completely  of  sound  iniinl.  \o  i  xj-iaim- 
tion  has  over  been  given  of  her  a<H  us-itions  against 
her  husband,  admitted  now  by  everyone  to  l»>  unjust, 
but  recurred  to  over  and  over  again  witk  persiirtent 
pertinacity,  and  Mied  upon  by  Mis.  Ovwoart,  ao 
that  witbm  aahorttfaM  of  kor  mscriig*  sha  sipM«*ed 
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luar  huibimid,  and  nsver  wUlingly  ■—ociited 

she  hat],  or  HupiM>80<l  she  hw\,  smur  rnm- 
plaillt  to  inakti  lis  to  sottlemontH.  I  will  asHuiiic,  in 
farour  »>f  her  tttiiitty,  that  her  couipluint  was  well 
founded,  thou^  it  U  only  for  the  nke  of  arguiuent  I 
Hmiw  it.  ItM  itnpOMibw  to  belim  in  a  aound  state 
fliaiiid  m  s  pennn  wKoi  upon  the  aHamutioti  I  havu 
■Hie,  eootaoe  erecy  penon  engaged  in  toe  anwipro- 
Dent  of  the  aettleiuent,  of  fraud  and  inixm  u]>  tlit- 
fojijKXHfld  fraud  with  iw  rfiouH  and  things  ridiouluus  in 
lhar  uiiMinl  iiiajugruitv.  Most  unfurtuuati^'ly,  um  I 
tkiiik,  the  huHljand  was  Dadiy  advised.  Thu  k-tt(.'ni  uf 
October,  1K8!>,  are  not  vrritten  aa  if  by  a  coiitdderate 
hiibiid,  oanMoonaof  fail  wiie'e  mental  wealausoB,  but 
nAethf  m  hostile  KCignit threetening  prooeediiigti, 
and,  not  for  the  unly  time  in  tbiji  namitivp,  ;dvin^ 
rise  to  th«  HCCUS4itioii  that  tbi^  motive  which  actuHtwl 
him  was  liut  cinijuffiil  U'lulcriii'as,  but  iuvulvod  soiini 
toosideratiouH  uf  self -iutcrust.  The  suue  may  be  suid 
of  the  uegotiatious  in  the  foUowiQg  Mmhw.  They 
ptteke  more  ol  threat  than  pmnmAm,  and  they 
Mm  to  hsva  had  the  dfcofcol  arawDg  Mib.  Oath- 
oiTt  M  sui^ioiou  that  die  tm  to  he  tnatod  aa  a 

Tb<-u  ciiiuc  the  ainilicatiuii  t-ii  thti  iSkijttou  mu^H- 
totev,  an  application  which  &liuwotl  an  intention  to 
tat  ewjIUtM  who  had  anything  t<i  dn  with  the 
■tdnaalB  najniltj  of  imne  criminal  ofEiauee,  and  I 
ami  my  that  n  the  hmband  had  prooeeded  after  the 
rrewpt  of  Mr.  Pix-ston'H  letter  luid  onclosnn:  to  ajijily 
to  the  court,  I  do  not  tliink  anyone  could  hiivv 
objected  to  the  proceeding  as  hasty  and  uncalled  fi u . 
Infortunately  Mr.  Cathcart  took  the  matter  into  his 
ovn  handii.  The  letter  written  to  his  wife  was,  1 
few,  not  a  candid  one.  I  cannot  doubt  that  he  did 
iBliad  to  get  Mb  wife  into  an  asylum.   In  some  parts 

I"'?  this  ( jvii?  I  :ini  qulti.'  ^villiiip  to  make  allowunce  f(jr 
&  kyman  to  some  extent  in  the  haudH  <if  thont'  wIkj 
oogjjt  to  have  known  better,  when  he  took  wroii^ 
^nuB  of  prooeduie  ;  but  I  cannot  think  tlie  proceed- 

aiat  Aahbounie  admit  of  aurauch  |>alliation.  It 
not  reqnin  a  hnmr  to  inloim  him  that  it  was 
•Und  nor  oonwnrate  to  foroe  himself  into  bis 


ajik's  room  where  she  was  quietly  ii,*<li'i']i  Eind  tiiku 
iorby  fon.<'  aft<'r  twelve  o'clock  at  night,  ]iri)bably 
tuttcb  later,  uii<l  drive  away  with  her  a  <]inUiiici'  of 
•evm  or  eight  mile«.  I  do  not  believe  that  tlu-n.'  was 
W  ietenHcM  to  place  Mrs.  Cathcart  in  an  asylum. 
The  two  nanM»  the  attendant  bona  the  Stafford 
Aaj^mn,  the  midnigfat  virit  to  the  doctor  at  Aih- 
l»UTne,  furin  such  a  combination  of  facts  that  I  COme 
to  the  coni  liiHion  very  firmly  tiiat,  notwithstanding 
the  not  very  creditable  letter  written  Ijy  Mr.  Oath- 
out,  his  object  was  to  place  her  in  an  asylum  ;  and  if 
th«  costs  now  in  question  w(!re  applicable  to  any  part 
^  tins  transactioo,  I  ihould  certainly  not  be  a  party 
tsnliefing  "Mr.  Oathcart  from  the  payment  of  thnm. 
The  pnxnirin^^  of  Mre.  Cathairt'M  sif,aiature  to  the 
Wtbority  to  ilnal  with  thf  local  banking  aeconnt  ami 
the  r«>nt  of  Wootton  funuM  part  apjwreiitly  of  the 
<UDe  Rcheme,  and  appears  to  mc  as  part  of  the  same 
Kbsme  to  lie  equally  indefensible. 

But  the  costs  now  in  qtiaition  have  no  lehition  to 
ths  tnasaetions  I  have  Men  deseribfng.  The  costs 
•ttsnplicable  to  the  inquiry  requested  by  a  j>ntifinTi 
^•tM  the  8th  of  April,  1H91,  praying  fur  an  inquiry 
iiit'i  the  alleged  lunacy  of  Mrs.  Mary  (/"athcai  t,  and  if 
'Hey  were  only  such  costs  as  wore  i-endf-red  a  neces- 
»«7  expenditure  by  the  petition  in  question.  I  do  not 
tUnk  that  nndflr  the  drrnimitamfweof  Mn.  Cathcart  s 


mm  mental  oondition,  end  her  nncontroHabledisitosi- 
tna,  the  question  could  have  IkX'H  plausibly  argued. 
Ullortanately  for  Mr.  Cathcart,  he  was  here  again, 
■•itMHM  to  me^  ^  badly  idviwd;  but  what  I 


have  said  before  about  hisprooeodin^  at  Ashboomc 
is  no  longer  applicable.  He  might,  I  think,  without 
:iiiy  personal  iiefault,  bo  under  the  impression  that 
he  W!ij<  jiistitiiil  in  procee<Uiig  under  an  urgency  order 
becau.se  he  was  so  advised.  I  cannot  myself  too 
earnestly  dei^recate  such  an  application  of  the  power 
p.fm  nnder  the  statute.  An  urgency  order  it  what 
its  veiy  name  indicates.  The  safecuards  for  personal 
freedom  which  the  Lcgislaturo  had  provided  were 
obviously  consiih  re*!  inappropriate  to  eiuses  where 
iuHtant  intervention  was  mjuin!*!,  either  for  the  sake 
of  the  alleged  lunatic  or  for  the  siiko  of  the  public, 
and,  )K,-cordingly,  exceptional  provisions  wore  made 
for  such  a  contingency ;  but  to  suggert  that  th^ 
could  be  reiiorted  to  oeoauae  there  were  no  other 
means  of  gettijig  evidence  is  so  strange  and  {Msrverse 
a  view  tiiat  I  was  much  suqmsed  to  hejir  it  gravely 
j)ut  forward.  It  is  enough,  howt!ver,  at  present  to 
say  that  there  is  no  foundation  whatever  for  such  a 
contention.  In  respect,  however,  of  Mr.  Cathcart's 
rcqxiaitbility  for  such  a  course  of  procedure,  it  would 
be  a  TBty  harah  judgment  to  attriboto  to  him  the 
grave  error  that,  in  my  view,  was  committed,  and 
which  had  the  efTect,  not  unnaturally,  of  raising 
prejudices  against  the  husband  which  he  hiis  hud  to 
regret  all  tlirough  the  litigation. 

Ihit  the  broad  question  before  Mr.  Cathcart  was 
whether  his  wife  required*  and  by  some  sort  of  pro- 
oedute  ou^t  to  xeoeive,  care  and  attention.  To  that 
question  what  answer  can  be  reaeonably  given  hut 
one  '  She  wii.s  luider  a  constant  belief  that  she  was 
1h  in)^  ]i.jisone<l.  She  was  under  a  con.stant  l*elinf 
tli.it  judges  ami  relatives,  including  her  own  mother, 
were  in  a  consjiiracy  to  |>oiiion  her,  that  her  mother 
had  procured  the  murder  of  her  father  by  bribing  a 
groom  to  put  a  wrong  bit  in  the  mouth  of  a  vioiooa 
horse,  and  that  then  a  woman  was  employed  to 
frighten  the  horsr  ;  that  she  was  drugged  within 
three  months  of  her  marriage  to  prevent  her  having 
an  heir;  that  her  hu.shund  was  >,'iiilty  of  llit3  grossest 
immorality  with  senr'ants,  and  that  her  own  mother 
was  a  }jarty  to  tuilawf  ul  operations  upon  the  victims 
of  bis  profliptey  and  all  this  without  a  aeintilla  of 
fact  to  justify  such  atrooions  accnsations.  If  she 
was  not  mad  in  nniking  tin 'in,  she  certaiidy  could  not 
be  heard  to  complain  that  her  own  conduct  and  state- 
nn'nt.s  }iiivc  a  not  unrettsonablu  belief  in  her  insanity. 
These  statuuieuts  were  brought  to  the  knowledge  of  her 
husband's  advisers  long  before  the  8th  of  Aiinl,  18!ll. 
It  is  obvious  to  aak  what  was  a  husband  to  do  under 
such  ohxmmslanoei.  Was  he  to  fold  Ms  hands  in  m- 
difFerence  t<t  such  a  sis,iv  of  thin^r^  ?  If  he  did  act  at 
all,  it  was  most  certainly  the  right  coui-stj  in  stich  a 
case  as  his  to  invoke  the  jiroteetiun  of  the  luntu.y  laws, 
and  thoM.*  laws,  if  properly  appealed  to,  involve 
neither  opi)res.sion  nor  enmity. 

I  do  not  desixa  to  say  anything  of  the  verdict  of  the 
j  ury.  It  was  a  verdict  of  the  majority,  and  they  bad 
the  advantage  of  sin-ing  luid  conveniing  witli  Mrs. 
("atlei-art.  It  may  be  that,  upon  the  issue  with  which 
thi-y  had  to  deal  namoly,  whether  at  the  time  of 
iiiqui.'.ilioM  found,  jSIrs.  Cathcart  was  capable  of 
numaging  herself  and  her  property— the  jury  were 
right,  but  that  does  not  deode  the  qoeetaon  whether 
for  months  and  years  before  that  ^ne  her  conduct 
and  deniraiioiir  had  been  such  as  to  lead  to  the 
ri'as<inahle  belief  that  she  required  to  bo  put  under 
some  ifstraint.  I  think  it  unquestionably  wat  so.  aiui 
I  have  no  doubt,  therefore,  that  the  order  under 
ap{>eal  should  ha  affinnad  and  this  vpf^  dtsmiwad, 
withooBta. 

There  remainB  the  other  appeal  as  to  the  form  of 

the  order  alily  and  plausibly  attacked  by  the  learned 
counsel  Mr.  JS'ortou,  but  I  have  come  to  the  oondu- 
ikn  that  «ha  oMbr  ie  zfiht. 
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It  is  tnu'  that  the  11.  H.  C.  1S7.'.,  il.  ;ilt  with 
chargiug  (inli  i!«,  hikI  dealt  with  them  in  siiuh  n  wity 
tliat  for  such  ordurs  no  othor  eomsc  of  proo'duru 
was  permitted  thuu  that  pointed  uut,  iuid  it  is  clear 
thai  in  thia  caie  thai  form  of  proceduxe  has  not  been 
followed.  But  the  argument  fails,  I  think,  in  this, 
that  the  nriliT  now  mider  iij([>eal  is  not  a  charffing 
order  within  the  meaning  of  urd.  •!(>,  r,  1.  It  is  true 
it  niiiy  ojKjrate  a*  a  rburging  urtler,  but  it  iw  obvioUHly 
not  the  thing  therein  referred  to.  Section  14  of  the 
Judicature  Act,  lti84,  is  quite  widu  in  its  teruis,  and  I 
think  it  clear  that  the  oroer  origiiiaUy  made  hf  the 
I^orda  Jnatioee  was  within  their  ^riadlolion  to  make, 
and  equally  clear  that  they  ha  l  power  to  enforce  it 
by  the  section  in  queKtion,  piiKst  d  niiu'  yt  iiis  after  tlie 
rul(  h  and  orders  tif  IST.),  whit  li  uie  relit d  on  as 
restricting  the  power  of  enforcing  anything  which 
may  operate  as  a  charge.  I  think,  therefore,  this 
rapeal  also  should  be  disniisfied,  with  costs,  and  the 
OHDsr  appeal  which  ia  brought  as  a  separate  appeal 
moat  uuure  the  same  Mb. 

Appeals  diamimd. 

Solicitors  for  the  appellant,  Hnvd,  liarrs,  tic  Co. 
Saikitcni  for  tlw  veapondant*  Orawletf,  Arnold,  A 


Chan.  DiT.  )  w„  a 

Nflrtli,J.  ) 

In  ft  QoDDSir. 
Tmkmrn  ».  Vox.  («.) 

TtnatU  for  life  and  rt  inahuUrtnan — Incoim  nndtapUai 
—Amoitionment — Mcrtgagt — Mortgagee$  in  pommbm 
— Wm — (hmvenim  dmiM. 

A  tMUitor  tU  the  date  hit  death  mu  in  possfssion  of 
a  coUierjf  os  mortgageef  and  there  were  eonaitkrubU  mma 
«wtng  U>  hU  etkrie  under  the  mtorigage,  AJUr  hit  dmth 
a  receiver  woe  pat  to  work  the  colliery  6y  the  trustees  of 
hie  will,  and  the  trustees  fiiuiHij  foredoted  the  nu^rt/fotje. 
Under  hia  will  Ih'  hatnlvr  hml  i/irtu  la's  iru  f'i  s  /-'trrr 
to  poatpotif.  the  convi  raion  of  any  jKirt  if  rtui  and  jKTsonal 
eitate.  Prior  to  the  date  if  thv  furechn^urt:  decree  the 
receiver  had  paid  into  court  to  the  credit  of  tU  furedoeure 
adion  eoHaiaerahU  eanu  of  money,  rein-eaenting  (he  net 
pro/Ue  ttf  working  the  eoUierff,  which  tttme  Itad  been  I'n- 
ertaeed  by  necumtdatitnu  of  iidereet.  Th  is  fund  had  been 
tntiis/trriil  f"  th<  iridit  of  an  itiltKn  for  tin  uilininidra- 
tioii  of  till  tl  ^l^^((>r't  estate.  Tht  ttnants  for  life  daiiiitd 
the  wholt  fini<l  us  income. 

Held,  that  the  aeeumulatione  of  interest  were  ineome, 
and  belonged  to  the  teaanta  for  lije;  that  mdil  (As  dttfe 
of  forteloenre  abeolule  the  mitw  was  not  a  part  of  the 
tettator't  estate  affected  by  the  amvernion  rhiiut,  but  only 
a  serurity  fir  iimmy  adranad,  and  that  the  projif^ 
arisiioj  from  the  workimj  of  thv  mine  preiuons  to  that 
date  miist  Itr  apportioned  Moii  u  thr  Inuints  for  lije  and 
remaindermen,  on  the  principle  that  the  tenant*  for  life 
were  entitled  to  the  difference  between  the  •««  trantfernd 
into  court  and  the  snm  which,  with  interttt  at  four  }^r 
cent,  from  the  date  of  the  testator**  death  to  the  date  if 
til'  (fiii^f'ir  t(i  thr  iridit  vf  thiii  ludoit,  n'oulil  lunnniif  to 
thr  snm  trmifffrrrd  intn  vmirf  ,  mirl  Ih'tl  thr  .tiiiii  ml- 
cidated  Miuiifid  U>  the  ettntf  it.t  vniiilijl. 

In  re  Earl  of  Caiestei&ld's  Trusts,  32  IK.  Jt.  Ml,  24 
Ch,  D.  9*B,fBllowed. 

{'*.)  fi«ported  by  0.  B.  IL  000Bl»  Biq.,  Banitt«r> 


W.  K.  OiMldi  ii,  at  his  divi'iuw,  on  the  (ilh  nf  Janu- 
ary. IMS",  w;iii  uiorfgagfjo  in  j»o88e««ion  of  the  Anon 
Hiii  CulUury,  and  there  was  due  to  his  (^te  for 
principal  and  interest  under  the  mortgage  the  stun  of 
i'l».515  Gs.  2d.  After  his  death  the  tnwteci  of  fait 
will  imt  in  a  reoeiTer,  and  sabsequeutly  oomnMnodl  a 
foreclosure  action.  The  mortgage  was  fon  <  I  scd  CD 
the  iHth  of  Deceudjer,  1H91.  and  subs^qmntly  the 
receiver  was  continued  as  receiver  in  au  »<iiJiiiii>t ra- 
tion action — Jn  re  Ooddtn  {drcettsed).  Large  net 
profits  wore  made  from  time  to  time  in  the  working 
of  the  colliery  and  paid  into  OOUrt  fay  the  rectivcr  ia 
the  mortgage  action,  whidh  were  sanequently  tnu* 
ferrol  1'/  thi'  criMlit  <if  the  adniinistration  action. 
Thi-n;  was  now  in  court  a  .sum  of  i.'o,6)S9  Hs.  Now 
Consolh,  representing  the  protit-,s  derived  fruiii  the 
colliery  with  accumulated  interest  down  to  the  date  of 
the  forechware  decree.  Further  sumii  hii<i  licen  paid 
into  court  subsequent  to  the  forediMure  decree,  bit 
concerning  these  no  question  arose. 

Til.'  Uiiants  for  liff  under  the  will  of  the  testator, 
matie  sid)s«'<pient  to  his  entranc*-  as  mortgagee  (which, 
so  far  as  it  oonoems  the  jioiut  at  issue,  is  s«  t  uii(  in  the 
judgment),  claimed  the  whole  sum  as  inoome,  sad 
one  of  thorn  took  out  a  summona  for  payawnt  to 
t^ffn  0f  the  fund  in  <iq)wtl  chaniu 

At  the  dfete  of  the  Bummons  there  was  doe  toflie 
testut<ir's  eiitafi'  the  sum  of  £l(i.'.'.{;5  Os.  Id.  imdcrtte 
mortgage  security  for  princi|)al  and  iutwrest. 

.S.  Hall,  Q.C.,  and  Sl„rl.-,  for  the  plaintiff.— The 
testator  has  given  his  trusteN  s  power  to  postpoos 
uonversion  of  any  part  of  his  real  and  personal  estate. 
Tile  sums  paid  into  court  by  the  rooatver  are  ioeoaNi 
and  must  go  to  the  tenants  for  life. 

Badeock,  Willie  Bund,  and  Vernon  B,  Smith,  fbrtte 
oUmt  teoHitB  for  life. 

IfeMoMand  Oydesilale,  for  the  persons  interested 
in  TMnainder. — ^Tbe  fund  must  be  apportioned  betawi 
the  tenants  for  life  and  the  reniamdermen.  on  tiw 

principle  laid  down  in  / n  rr  f-'arl  ChtelerfkMe  Trwtti 
32  W.  R.  301.  24  Ch.  D.  (H3. 

They  also  cited  I„  n  Fi-xt.  r,  .19  W.  R.  31,  4  '.  Ch.  D. 
629 :  In  re  AncketiU,  27  L.  B.  Ir.  331.  39  W.  B.  Dig- 
9 :  Ome  V.  Cbr,  17  W.  B.  990.  L.  B.  8  Bq.  949. 

fn^  Jojfee,  for  the  tmsteaB. 

Hall,  Q.C.,  in  reply.^Tlie  cases  cited  diftv  froa 
the  praant  caae.  This  testator's  will  gara  no  «SnO' 
tion  as  to  income,  which  most  go,  therefora,  to  iiM 

ten:ints  for  life.  Tti  tliiM  c  im-.  ;i1h<;>,  there  SB 
iiseertaini  d  loss  liet  wrm  iucoiin'  an<l  eapital  whioh it 
was  ne<'eKS4iry  t4)  uuike  u]».  In  this  case,  as  the  niinp 
has  not  yet  Imh-u  it'alize<l,  it  ciiniiot  Ix'  84ud  for  certsin 
whether  then*  is  any  loss  at  all.  The  decision  in 
Chancellvr,  32  W.  A.  46d,  26  Ch.  D,  42,  is  applicsble 
hera. 

NORTR.  J.,  after  atating  Hiat  as  the  diffMot 

partie.s  had  taken  the  view  that  all  other  questions 
as  to  income  were  iwljusteil  I'xc-ept  as  to  the  share  of 
tlu'  ti'n.ints  for  lifi'  in  this  fuint,  und  lie  \v;t-.  jiri  ]'att«d  on 
this  footing  to  make  an  ordt'r  in  rcsjK-*  t  |o  it  as  if  it 
were  a  separate  fund,  contime  d  Thi-  is  an  Hppli- 
cation  by  the  tenants  for  life  to  have  the  whole  nmd. 
This  is  what  they  aak,  and  notiiin«  eise.  That  tema 
out  of  the  question.  The  facts  are  these:  Ths 
testator,  liefore  the  date  of  his  will,  Ijccame  mort- 
gagee in  jjosseHsion  of  a  certain  mining  property.  The 
mortgage  had  been  made  some  time  before.  I'l't 
did  not  enter  into  possession  tiU  some  months  bef  iro 
the  date  of  his  wul;  h»  reBuuned  in  poeseusion  till 
Ua  daittlii  and  Inr  aona  tiBW  after  Ma  derth  hit 
trmtiw  ttBuiiMd  in  poaaaaiipB  until  a  tin*  «m 
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rwcbed  when  they  absolutely  foreclosed  tho  luort- 
pgoT,  and  from  tbut  time  forwanl  tho  laiue  itself 
Snine  put  of  the  testator's  estate  as  distiiiguisbed 
framwhat  had  been  part  of  his  estate  before,  namely, 

tfc''debt  due  from  tne  mortgHgor  to  the  festal* ir  m 
martpigt'e.  Before  tbo  fori'closure  dicK-f.  the 
tnisfwR  of  the  i-sfjitt^  IihiI  a  (■hiiryc  on  the  luiini  Ijy 
«*}■  of  security,  but  the  fact  of  tiiiii  ubarKe  ou  the 
■ine  ezistiug,  did  not  maho  the  miiw  itwn  part  of 
Cha  tastator's  estate. 
Tlw  question  arises  as  to  the  maaef  reoeiTed  by  the 

ri-i.tiTiT  ilowii  to  till'  tiinu  of  absolute'  foreclonure,  and 
ioai  nut  include  any  money  received  by  him  in  re- 
RKctof  proceeds  or  profits  Of  wortdng  after  that  date. 
ikn  are  also  some  aeonirnilatiimiB  oi  interest  on  the 
aiiM  paid  in.  The  qoestion  is  in  what  way  these 
must  DO  applied.  The  interest  is  t<)  somt)  «>xt<-iit  in 
armn,  but  the  tenants  for  life  Kay  that  undiT  a 
il;»iist  in  the  tcstat^jr's  will  they  are  entiUeti  to  have 
ih*'  whole  of  the  proHts  arising  from  the  working  of 
tht!  mine  ati  part  of  the  inomne  of  the  testaloir's  estate, 
hi  my  opinion  it  is  not  so  at  all. 

I  inll  read  the  clause  first.  It  is :  "  The  trusteos  or 
trustee  nmy  j  ^i'^tjxjne,  during  such  period  us  they  or 
he  ntiiy  deem  expedient,  tho  sale,  uoUeotiou,  and  uon- 
fenionof  all  or  any  part  of  my  real  and  personal 
atstsi  iwdnding  ainr  leasehold  or  other  property  of  a 
pcddufcle  or  ferwimBliie  natore,  or  any  policy  of 
Msuranco  or  rrvorsionary  interest  or  shans  in  any 
mining  or  other  company  or  adventure  or  partnership 
basinets."  In  my  opinion  he  does  not  in  any  of  the«e 
mads  refer  to  a  sale  of  the  mine  or  a  postponement 
of  the  sale  of  liie  mine  for  tills  raason:  He  was 

njorfgnc^>e,  ami  that  to  wliich  hf  was  entitlwl  was 
the  dflit  due  from  the  murtf^agor  to  whuin  the  mine 
btl'inpril,  ami  the  luint;  was  merely  held  us  security, 
and  tiie  thing  t<]  which  the  clause  did  apply  wa^  the 
debt  doe  from  the  owners  of  the  mine  to  mm.    It  is 
flpiiisu  aa  to  that.   They  might  postpone  the  culloc- 
tiMi  or  oomTersion  of  any  part  of  his  personal  estate ; 
they  mi^t  refrain  from  rotili/.ing  tho  mortgage,  and 
that  thqr  did ;  and  it  was  only  afterwards  the  fore- 
dosnvs  took  place.    The  woros  are,  **tlie  income  to 
sriss  i^om  each  part  of  my  real  or  penooal  estate  as 
diall  for  tbe  time  being  remain  nnoonrertsd,**  that  is, 
'indiT  the  jMJwer  to  leave  it  unconverted,  "  shall  be 
ai'phed  and  dealt  with  in  manner  hereinbefore  directed 
vfith  regard  to  the  income  of  the  moneys  produced  by 
such  safe,  ooUoction  and  uonvemion."    The  debt  due 
eo  the  mortgage  security  did  not  produce  any  income, 
sod  they  oannot,  therefore,  under  that  clause  be 
nititled  to  anything  in  the  shape  of  income.  But, 
inamnuch  an  they  are  tenants  for  life  of  the  testattjr's 
««tate,  and  what  was  due  on  tho  mortgage  forms  part 
of  the  testator's  estate,  they  are  entitled  to  have  some 
sQowBooe  in  rsspeet  ol  intereat  at  four  per  cent,  on 
tlM  esloolalsd  amount  of  what  tiie  testator's  property 

in.  I  fhinlt,  tberpfnre,  this  cl.'iiise  does  not  helj>  theui 
ill  the  least.  But,  there  being  this  propi*rty  which  is 
realizable  Iqr  the  testatmr's  eateooton.  thqr  are  snlitlsd 
to  have  the  inoome  vpon  it. 

Krat  of  all.  thoufitt  is  really  last  of  aU  inpomt 
ef  dirt*,  ttiere  have  been  oertsin  sums  in  court  arising 
from  tho  income  of  the  fond  invested.  These  sums 
'-  lung  to  the  tenants  fur  life.  They  are  income  aris- 
ing from  the  accumulations  in  court  of  the  sums  ]iaid 
into  court.  As  to  tin  rest  of  the  fund,  it  must  be 
divided  between  the  tenants  for  life  and  the  remain- 
dennen  on  the  principle  laid  down  in  ^e  esses  cited 
liy  Mr.  Metliold.  It  will  be  necessjtry  to  in<|uire 
what  sura,  with  int<>rest  at  four  jHjr  eeiit.  from  the 
dste  of  the  t<«tator's  death  to  the  date  of  the  transfer 
to  the  credit  of  this  action,  would  amount  to  the  sum 
traosfeRvd,  and  the  tenante  for  life  wiU  he  entitled 
to  tta  diflkranoo  batwean  ttM  aaioaDt  so  paid  into 


court  and  the  amoimt  so  found,  and  iliis  last  amount 
will  btJong  to  the  estate  as  capital.  Mr.  Hall 
attempts  to  disttuntish  these  esses  from  the  present 
case  on  the  groamr  that  they  were  cases  in  whioh  the 

whole  fund  liad  b<H?n  rculizeil  and  was  going  to  be 
distributed  and  there  wiis  a  detieiency,  whereas  in  the 
jtH'Sont  case  the  mine  has  not  yet  Ix'en  reuli/ed,  and  it 
is  as  yet  imixissible  to  say  whether  when  realized  it 
will  torn  out  to  be  insufficient  to  satisfy  all  that  is  due 
in  respect  of  it.  I  do  not  think  that  that  qriticMnn  is 
accurate  if  applied  to  all  the  cases  that  have  been 
cited  ;  but  even  if  it  were  accurate  it  makes  iio  diflTer* 
ence,  because  wo  have  to  deal  with  the  fund  now 
available,  and  that  fund  is  aduiitt4'dly  insufficient  to 
provide  in  full  in  rea|KxA  of  the  daiuis  of  capital  and 
mcome,  and  as  it  is  insalBdettt  to  provide  for  the 
whole,  all  we  um  do  is  to  divide  it  lus  far  as  it  will  go 
in  the  sjinu;  way  as  the  whole  fund  would  now  have 
bc!en  divided  if  it  had  been  sufficient.  If  it  turns  out 
hereafter  that  there  is  sufficient  to  pay  the  parties  in 
tdUl  there  is  no  reason  why  the  dutribution  of  the 
present  fuTid  slionhl  btf  post|K)ned.  If  there  is  not 
suflicieut,  the  reason  for  postponing  it  is  itself  dis- 
placed. 

Soliciton,  rWf,  Kiwjdon,  «*:  Cotton,  for  Chilcott  Jc 
Son,  TVuro ;  Cruwder  A  Vizard ;  Itotocliffea,  BawU,  dt 
Co.,  for  ^1.  H.  Jenkgu,  Panxliyn;  IT.  S,  Aidi$!  J,  0. 

Fax  dt  Co. 


'S 


18. 


Day  r.  LONOTTTTRST.  (a.) 
Bill  f^f  exchange — Jujunclivn  Ui  restrain  nr<jiAiati(m — 
BmtW—HlMer — Jklivt  ry  without  indurKinnit—Sub- 
urnuetd  induTKintnt — Solicitor — CotUetiml  q/"  cmti — 
Jtilh  of  ETchawjv  Att,  (10  &  46  Fid.  c.  61),  aa. 
2,  31,  tuh-n'xtii'us  1,  3,  4. 

L.  tous,  in  July,  1892,  restrained  by  it^fumttum /ntm 
"  niijotiatiini,  pledging,  or  diapoainy  of"  MrfeliM  h&htf 
f  jrl,nn>ii\  u'l,i<  h  in  rt  /xii/nhlr  (,,  „rder.  He  had,previoMly 
to  fIniidaU,  df]iosiU<{  ><-ilh  his  solicitor,  }'.,  the  bills  in 
qtu&lioH  to  aeciirr  u  'l,i>i,  and  in  Odober,  1892,  while  the 
iufuacUon  wu  Uili  in  /vrce,  he,  ai  the  reqiteU  of  Y., 
indonei  one  o/tiW  Ntb.  On  a  mofton  (o  commit  L.  and 
y.  fi<r  <<-iitriniit  I'f  roiirt.  on  the  ground  that  the  bUl  had 
Im'n  niijotmltd  cntnirif  to  thr  injunction, 

Hcld,th(U,  by  tht  ii«loriitmuU  in  i>ctol>rr,  1892,  )'., 
who  UP  to  that  time  had  been  merely  the  tram/i  nr  <,/  the 
bill,  bteame  the holder"  of  it  within  the  umtmu-j  i<f 
the  BiUs  of  Exchange  Ati,  <A«  um$ /or  the  firtt 
iim»  "  negotiated  "  withintha  mswrfayq^aeeNpa  Sl,s«6- 
a<x(ien  1,  and  lAol  lAsra  Jkid  faea  a  OMfaitfl  «/«ow^ 

Motion. 

This  was  a  motion  to  commit  the  defendant  Long- 
hurst  and  his  solicitor.  Young,  for  contenii>t  of  court. 

On  the  1st  of  JiUy,  18U2,  an  order  was  made  in  this 
action  restraiuiug  the  defendant  over  the  Hih  of  Ju|y 
from  "  negotiating,  pledging,  or  disposing  ol  "  «»• 
tain  bills  of  exchange.  This  itdfrim  order  was  from 
time  to  time  eontiiuuKl  down  t<j  tin  'JJnd  of  Novem- 
b«T,  1SJ)2.  Previously  to  the  commencement  of  the 
action  the  bills  in  question  (which  were  payable  to  the 
defendant's  order)  had  been  dq^ted  1^  him  with 
Young  by  way  of  security  for  a  debt,  but  had  not 
lH>en  imlorsed,  and  they  hiwl  since  continued  in  Young's 
]>o88e68ion.  Ou  the  uth  of  October,  1892,  while  the 
Interim  order  was  in  focoe,  the  defendant,  at  the 


(a.)  Beported  by  W.  A.  O.  WoODa,  Esq., 
at-Law. 
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reqmit  of  Toang.  indoned  one  of  Hhem;  and  the 

motion  to  commit  flu-  rli  fnuLiiit  and  his  soUoitorfor 
eont<'mpt  uf  court  was  tliuTL-ujiuii  made. 

The  Billaof  Itnahaaga  Art,  IttSS.  pravidM,  u  fol- 
lows:— 

BMtion  2. — "  BeurtT  "  means  the  persuu  iu  ]>uHts.sL<s- 
akm  of  a  UU  or  note  which  is  nqrable  to  hmua. 
"  HoMflf"  mcBiw  the  payee  or  mdofwe  of  a  bill  or 
note  who  is  in  iMissesdou  >>f  it.  or  tlio  btfarer  thereof. 

Section  31  (1).— A  bill  is  negutint^l  wlion  it  ih 
transffrretl  from  ono  iM?rHon  t<.»  miDtliir  in  Hurh  ;l 
manner  as  to  eouHtitutu  th»i  tmiuifenH!  tho  holder  of 
the  hill.  iSub-M-ctioii  (;J).  A  bill  payable  to  order 
is  negotiated  by  the  indorsement  of  the  holder  oom- 

Elet^  by  delivery.  Sab-wotion  (4). — Whm  the 
older  of  a  bill  imyable  to  his  order  transfers  it  for 
▼alne  without  indorsing  it.  tlm  tnuisfer  givos  thu 
triinHlLTt'ij  Kuch  title  iis  tin-  traimftTor  had  iu  thtf 
bill,  and  thu  tnuisferae,  iu  additiou,  acquiree  thu 
rifl^t  to  bMe  the  indofMiiient  of  the  tnarfHNv. 

H<uiiiig»,  Q.<.'.,  imd  Swin/i  II  Kaily,  for  the  ]ilaiutiff. 
— The  bill  hatt  been  negotiated  by  the  defendant. 
Until  the  bill  was  indorsed  Young  had  no  better  title 
than  the  defendant.  When,  however,  the  indorse- 
ment was  subsequently  obtained,  the  transfer  took 
effect  as  a  negotiation  from  tho  tinif  of  such  indorse- 
ment:  Chalmers  on  Bills  of  Exchange,  4th  ed.,  p. 
104,  note  on  Bills  of  Exchange  Act,  18!S'.',  b.  (4^, 
whore  he  quotes  from  the  juf^nieut  uf  WiUus,  J.,  in 
Wl.istUr  V.  ForaUr,  11  W.  B.  649,  14  C.  B.  N.  8. 
257-U.  The  defendant  has  couse(]uently  becai  guilty  of 
contempt  of  court.  Young  al.su,  its  an  of&cer  of  the 
txjurt,  lia.s  l)eeu  guilty  of  bi-cach  of  duty  and  grotjt* 
ooutempt  iu  acting  as  he  has  done :  Ex  parte  llay- 
ward, /n  f«  iM,  4fi  L.  T.  N.  a  3S6, 30  W.  B.  Dig.  49. 

Butkl^,  Q.C,  and  /^wi«  Edmniids,  for  the  re- 
spondents.— Theru  has  been  no  contempt  of  court. 
Negotiation  was  oonipleto  soon  as  the  bill  was 
deUveredt  Negotiation  means  the  transfer  of  the 
interest  eo  that  some  otiior  person  becomoe  the  ownnr 
of  the  debt  iei>re!?eiite<l  by  the  bill.  The  right  to 
have  thu  iudoreonicnt  is  not  pjirt  of  the  negotiation. 
Wheu  the  bill  is  transferriHl,  section  31,  8ub-H<!ction  4, 
of  the  Act  of  1 KK2  gives  a  right  to  an  iudoraeiueut, 
which  is  not  a  mure  voluutaty  indorsement.  Young 
tiMCvfbn  had  a  night  to  oompel  the  dafidnt  to 
 theUH 


Haalinijs,  Q.C,  replied. 

BmUHQ,  J.,  after  referrhig  to  the  deAnitioD  of 

"bearer"  and  "holder"  iu  the  TiillN  of  Exchange 
Act,  1N.S2,  8.  '2.  continue*!  ;  —  rrrviously  to  tliu  .Hh 
of  t)ctobor,  Young  wa.s  ueitlu  r  "  Im  iii  cr  "  nor 

"holder"  of  the  bills  iu  question.  The  former  term 
lilies  only  to  the  person  in  possession  of  a  bill  or  note 
payable  to'bearor,  which  this  wai  not,  and  the  latter  to 
a  payee  or  indoreae  of  a  UI!  or  note,  wMdi  Tonng  was 
not.  [His  lordship  then  read  section  'U,  .sub-siM  tious  1 
and  3.  and  snid  ;  -]  Previuusly  to  f  be  itli  of  Oetolxr, 
1S9'J,  *he  liill  had  not  iM-en  tniiisfeireil  to  Yming  80 
as  to  constitute  him  the  holder  of  the  bill,  for  he  was 
not  "payee"  or  "indorsee,"  therefore  the  bill  was 
not  np  to  that  date  nraotiated.  On  the  6th  of  October, 
lfl92,  the  bill,  betng  &  the  powiwaion  of  Yonng,  was 
for  the  first  tinie  iDrlorsed  by  the  defendant.  Young. 
wLi;  up  to  tlu»t  tniie)irtd  been  merely  the  transferee  of 
the  liill,  now  for  the  first  time  bee.iine  the  ■  hnldi  r  " 
of  it  within  the  meaning  of  the  Bills  of  Exelinnge 
Act.  and  the  bill  wais  for  thf  first  time  "  negotiat'ed 
within  tlie  uieaning  of  sub-section  1  of  section  31 ; 
oonsequently  the  defendant  by  his  act  on  the  Mh  of 
Octobei',  1S!»2.  ennverti-d  Ymmp  fri.in  a  iiifre  fnins- 
feree  into  a  holder  of  the  bill,  and,  in  my  opinion. 


negotiated  the  biO,  oontfary  to  the  ttderim  cider  wUeh 

had  l^^n  made. 

On  behalf  of  the  reN|Mindent8  reliance  wh.s  placed 
on  sub-section -(  of  s.  rtinn  N'u  doubt  that  suh- 

Hection  shows  that  Yuuug  ha<l,  prior  to  the  oth  ot 
October,  li*'J2,  the  tif^t  to  have  the  indorsement  of 
the  defendant,  and,  oonseQuently ,  to  sue  the  defendant 
lone  the  "  "     —  - 


if  he  refused  to  indorse  the  bill.  That,  however,  did 
not  jtwiify  the  defendant  in  violating  the  order  of  the 
•  ouri.  If  pri-K-ttHlings  were  taken  or  threatened  by 
Yi.iinu,  (ln>  defendant  ought  to  have  applied  either 
that  the  injunction  might  be  roinovod,  so  as  to  enable 
him  to  give  effect  to  Young's  rights,  or  else  to  have 
Young  made  a  party  to  the  action.  The  latter  altar- 
native,  however,  the  defendant  actually  declined,  in 
the  course  of  the  hearing  of  the  motion.  In  WJ 
o]iiniou  the  defendant  has  violated  the  order  of  the 
court.  I  d  i  not,  however,  reganl  the  (  use  as  cneof 
serious  cont^-mpt,  and  as  regards  costti  1  thnik  jiutice 
well  be  met  if  I  order  the  defendant  to  pay  those  ol 
the  applicant  and  leave  Toong  to  pay  his  own. 
Mulvin  diainiasrd, 

SdUoitcn  for  the  appUoant,  SateheU  it  ChapfU. 
SdlkitanfortheNmoadanta,  Cbkir»<l  Ymmt, 


Jan.S7. 


a  B.  Div.  I 
(Lord  Coleridge,  C.J.,  [ 
and  CharleK,  J.)  ' 

Hjshmsll  v.  Davis  axd  Avarts.  (a.} 

(hutttf/  emtri—Praetiet—FaftmaU  itOo  tomH  wSOmt 

dtintil  of  UnhnHy—f'nnuiy  (\mrt  BfUmt  1880, 
r.  II        Forma  103,  1(M"a. 

The  plainiif  hnmgkt  an  adum  in  the  High  Cuurt  for 
utork  and  labour  at  an  eajfinen*,  and  UU  pwUeukrt  q/ 
hit  daitn  oonaittrd  o/variotu  itevtu.    Tht  aetim  having 

b»XH  rtmiUtd  (<•  th'  < mndy  imirt ,  ihi  drfrudnnU  jxtid  £!(• 
into  the  cuuiity  cvitrt  undir  (lir  County  Cnurl  Hnlfi. 
1889,  »*rrf.  9,  r.  11  (I),  tcithvut  (knyinij  liability,  ai'i 
without  sptfifyittg  anjf  ifniu  *u  briiuj  those  in  retjxct  of 
which  (he  ixiyirutU  loatmade. 

Held,  t/uttt  the  papinetA  info  iAe  oMttlfi  coarU  a 
cause  ttf  tictioH  wat  amnttted,  hut  not  thai  tometking  wt$ 

dut  un  fVrry  it';/:  >•/ i!"  ir,>:irt,(. 

Hteavuuaou  c  Curpwratiuu  of  Bci  wick,  1  (J.  11.  1<>4, 
/rffffWWll. 

Thii  W9B  an  appeal  by  the  defendants  from  a  de- 
cision of  C.  E.  Lloyd,  Esq.,  deputy  judge  sitting  at 
the  C'luiiily  Court  of  Kent  lioldeu  at  Oraveseiid. 

Tlie  plaintiff,  Thomas  Heniioll,  claimed  X'27  Is.  for 
work  done  as  a  civil  engineer,  and  the  indorsement 
upon  the  writ  which  wsa  issned  in  the  High  Court, 
WMM  follows:— 

"  Statbmbit  or  Cb.Aiic 
"  The  plaintiflTs  dafan  18  £27  U.  for  wotk  done  as  a 

civil  engineer. 

"  Paxticitlabs. 
"  1891      "  Makiiw  survey  of  tnnad, 
"  Febms^      "  roa£,  and  property  ad« 
"to  Mardl       "  joining  at  Noithfleet  as 

'■  instructed  G    ti  0 

"  1892       ' '  Railway  fare  and  expenses   0  16  0 
"  To  perusing,  settling,  and 

' '  Hwearing  affidavit  ..110 
"Drawing  plans  of  tunnels, 
"and  preparing  evidence 
"for  use  in  court  ...  9  9  0 

(a.)  Beportfld  by  J.  B.  Aloous,  Baq.,  fianiiter-sfc- 
Law. 
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Ibe  action  was  remitted  to  the  oounty  court,  and 
dw  defendants  paid  £10  into  the  oounty  court  under 
ConBty  C!ourt  Rules,  18.S9,  ord.  ».  r.  11  (1).  witlimit 
<ieojio£  liaUlifey,  and  without  specifying  any  items  a8 
bog  noM  ia  iwpeot  of  iriudi  um  piqpinent  wns 


ne  deputy  county  court  jud.^o  hold  that  thta  pay- 
m<Tit  into  cDurt  oporat<'<l  lus  iin  atlinission  l)y  tlif' 
lii ff-n4ant.'<.  nut  merely  of  ii  causo  of  action,  but  iilao 
tint  «»ni«-thiii^  was  due  from  theni  on  nnch  snparatA 
item  of  the  claim;  that  tho  defondants.  tbereforo, 
were  not  anlilled  to  dispute  their  liability  for  some- 
thing in  respect  of  any  item  ;  and  that  tho  only  qnes- 
d>^n  thf>y  could  raise  was  whether  each  item  re- 
tivHiy  w^is  rf>asonubIe  in  amount. 

Tfaf  lifft'iidunts  ajiiiealwi. 

Unir,  (or  the  i^pellants.— [CUAJtLBa,  J.— It  does 
oot  follow  hecaoM  yon  pny  mouejr  into  ooiui  that  you 
•dniit  liability  on  every  item.] 

Qtmtt,  for  the  respondent. — The  question  really 
was  ulieCliflr  the  defendants  could  deny  the  plaintiff's 

rf  (ainiir  as  to  H<inH'  of  the  iti'ins.  If  th(^  ilt  fimdants 
bwl  paid  tho  £10  in  undor  form  UHa  they  would 
hare  been  bound  to  specify  thi>  iUims  in  n^Hoect  of  which 
Uw  payment  WM  made ;  bat  they  deUbeiatdy  pay 
itia  mMor  form  1(KI  fat  respect  of  we  whole  eanae  of 
action,  so  that  whrn  tlic  ])Iaintiff  cnnion  to  trial  ho 
da-s  not  know  wlisit  items  tho  dof<>mlant8  dispute. 
TnlM*  an  allocation  is  hukIo  to  tho  diftVront  it4Miis, 
the  admission  of  liability  ooraes  to  nothing;  it 
! ''T^  aays,  "  I  admit  you  did  some  work  for  me." 
iCbabus,  J. — That  is  all  it  ever  did.]  [Lord 
Odleridob,  CJ. — ^The  payment  admits  tnat  they 
"We  jou  mmtf:  amount  on  some  coiitnift.  FIih  lonl- 
liiip  referred  to  Uteuvemou  v.  Corporuliun  uf  Berwick, 
1Q.B.1M.] 

Lind  CoLKKii>GK,  C.J.— This  case  most  go  back  for 
a  new  trial .  The  point  of  law  is  against  the  respond- 
ent Tho  payment  into  sourt  had  not  the  effiect 
tlw  coTint)'  c<  >urt  jodgs  thought  it  had.  There  must 

be  t»  ni  w  trial. 

Chakles,  J. — There  must  be  a  new  trial.  Tho 
:M:tion  was  for  work  and  labour.  The  defondants 
;  tu>l  money  into  court.  The  oounty  court  judge  held 
'h.tt  that  admitted  that  something  was  due  on  every 
it>-m  for  work  and  labour.  The  case  of  Steavmaon  r. 
'''■r/^'riUiiti  of  Henvirk,  oited  by  my  lord,  shows 
that  it  is  not  stJ.  I5y  tho  jiayniont  into  <foiirt  a 
cwae  of  action  is  admitted;  but  not  every  item  of 
tiwaceonzit. 

.NViP  trial  nrilrrrd. 

Sohcitora  for  the  «mieUantB>  Himry  <t  8i$nttjf,  for 
Tdhtunt,  LovtU,  Jb  Cmdt,  Onmsend. 

Solicilocs  for  fhenspoDdent,  WaOtr  A  Sam, 


Q.  P.  Div.  \  -  ,^ 

(Day  and  CoUins,  JJ.)  / 

Dahdo  v.  BoDBir.  (o.) 

Practice  —  Writ — Spfctally-iiidurnid  torit  —  Claim  far 
'*  haikk  chargti  —  Liquidated  demand  —  BilU  of 
Exchange  Ad,  1882  (45  *  46  Viet.  c.  61 ).  «.  67— Ortf. 
3.  r.  fi— Orr/.  M,  r.  1. 

In  an  udivn  on  a  bill  of  exehamje  thf  writ  tva»  ajteci' 
oily  ind/orwd  under  ord,  3,  r.  6,  with  a  claim  for  the 
amount  of  the  bill,  and  aho  2«.  9d.  "  banic  rJiitrtjri." 

/frill,  that  hy  the  cr.pre»»inn  "  bank  cfuin/'  ^  '  <  i  ftensn 
I./'  mitiiitf  iriTt  r'firrfl  I",  mi'l  (Imt  ujnnsi^ 
Iff  iiotiny  are  made  liquidated  thimayta  by  acrtion  67  of 
the  Jlillt  of  Exchange  Aet,  1882, 1hi$  wtu  a  good  tpeeial 

iwlorsfiiifiif. 

Aj)i)oal  of  the  plaiutiiF  fnim  an  ortler  of  Kennedy, 
J.,  in  (  liauilicrs,  setting  asidn  a  judpnent. 

Tho  action  was  brought  on  a  bill  of  exchange,  and 
by  the  writ,  whioth  was  spedany  indorsed,  the  sum 

of  £23  'is.  was  claini'Ml.  Tlio  particulars  on  the 
writ  showed  that  tliat  sum  was  niiule  up  of  £"23,  the 
amount  of  the  bill,  ami  "Js.  l>d.  for  "  bank  i'liarfji'S." 

Tho  dofnndant  failed  to  enter  apjieanuu  K  un<l  the 
plaintiff  signed  judgment.  The  defendant  then 
applied  to  the  district  n'gistror  to  set  aside  the 
judgment,  but  failed  in  his  aitplication.  He  appealed 
lo  tho  jmlgo  in  ohamboi-s,  who  sot  aside  the  judgment 
on  the  grouuil  that  the  claim  fur  "  bank  charges  " 
was  a  claim  for  unliquidated  damages,  and  that  the 
indomement  on  the  writ  was  not  a  good  special 
indorsement. 

The  plaintiff  a]i]ioalwl. 

A.  T,  Lautretice,  for  the  plaintiiL — This  is  a  good 
speoial  indorsement.  "Bank  charges"  is  merely 
ivnothmr  term  for  "expenses  of  n')ting,"  whioh  by 
section  87  of  the  Bills  of  Exchange  Act,  IHH'2,  are 
Iiquidat(>d  damiiges,  rind  o:iu  theroltire  he  the  sabjsot 
of  a  specially-indorsed  writ. 

.Mf,  Q.(\,  and  Li/tteUnn,  for  the  defendant.— It  is 
incuriihi  iit  on  tlif  plivintifV  to  s''ow  atfininitively  on 
tho  facu)  nf  tho  writ  that  "  ttank  charges  "  meuu 
notliing  more  than  exp4»nsi>8  of  noting.  Hs  OB&not 
do  BOt  and  theraforo  the  judge  in  chambers  was  right 
in  holding  that  he  hod  no  Jurisdiction  to  order  judg- 
ment for  tho  jiluintiff :  Hold  (trrx  lle<htcti,,ii  <'i>.  v. 
Parr,  -10  W.  K.  .>2<i.  [1N92]  2  Q.  11.  H  ;  Slight  livid 
Minim/  Co.  V.  TruUhaw,;  10  W,  II.  ;}81,  [ If^l'ii]  1  Q. 
B.  674:  \lHk$  V.  in  or/,  40  W.  K.  418,  [;i»i>^]  1  U. 
B.  684. 

Day,  J.— I  am  of  opinion  that  this  is  a  frivolouS 
objection.  Tho  Bills  oi  Exchange  Act  enables  a  per- 
son  to  recover  tho  expenses  of  noting.    In  this  case 

th*'  writ  is  indorsed  with  tlio  ;iiii<)iiiit  of  tlio  bill  and 
Iwmk  ohargos.  It  has  boon  arguo<l  that  bank  charges 
cannot  cover  the  expenses  of  noting,  but  it  is  quite 
clear  that  in  this  case  they  did,  and  it  is  not  sug- 
geeted  that  they  covered  anything  more.  The  mere 
faot  that  tho  iilonticil  wnrrls  of  the  Act  have  not  been 
used  is  imniatt'riul.    Tho  ap])oiil  will  be  allowed. 

C0LLIN8.  J. — I  agree.  It  is  said  on  behalf  of  the 
defendant  tli;it.  owing  to  the  nature  of  this  indorse- 
ment, then;  is  no  jurisdiction  to  deal  with  this  writ  as  a 
8i)ecially-indor8e<l  writ.  Although  tliat  is  a  purely 
technical  obieotion,  the  defendant  is  perfectly  entitled 
to  take  it,  beeanse  the  eonstniction  of  order  14  is  a 
very  technical  miittfr.  In  my  opinion,  however,  the 
authorities  dealing  with  order  14  do  not  oblige  us,  in 
this  «MSk  to  depiut  fmn  the  canons  of  common 


(a.)  Bepovted  by  F.  O.  BoBnaov,  Bsq., 
»t>Law. 
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HlOH  OOUET. 


Iw  mt  Yarbhtabt. 


HioBOoon. 


teoto.  The  Argument  for  the  defendant  would  pro- 
Vfiil  if  it  coula  be  Bhown  that  the;  claim  for  bank 
oburges  was  a  claim  for  damages  which  were  nut 
llqainated  damagt's  uiuIit  the  act ;  but  if  the  claim 
itprimS/aeie  •  daim  for  Bomethiog  whidi  bM  baeo 
made  liquidated  damuges,  then  tiie  argniuent  faik. 
In  my  opinion  the  cxprossion  bunkers*  charges  is  a 
good  way  of  describing  expenses  of  noting,  and  is 
quite  consistent  with  Biaamng  aaOtiiag  bnt  eafmum 
of  noting. 

Appeal  allowed. 

Solidtoni  for  the  plaintiff,  FitU,  Boaeoe,  Jk  Cb.,  for 

Hl»ikf»  ({•  Ifixi/ifr,  Dudlpy. 

Holicitors  for  the  defendant,  H'urmiiiyUm,  fur 
Ptofli,  Dudley. 


IN  BANKBUFPOT. 

^  ^'  i  FA  ft 

(Vaogiiaii  WflUaniB,  J.) ) 

In  rr  Vansiitaiit. 
ii>  ;i«ir/«'  BboWN.  (a.) 

Banknipk^Avaitbuwe  e/  vofHiilatw  mMemni—PMge 
«f  tfWwi  prtiprrty  bg  donrr  to  third  jntiin  htf-r^ 
iiUlfmetd  derlarrd  mid — Titte  of  triutet  in  bankrupti  y 
—Baidruft.  ,,  Art,  1.SS3  (46  A  47  VkL  c  *2), «.  47— 
Cotutrttctiittt  oj  ataiute. 

7Ae  opercdion  of  eecHm  47  of  the  BamkrujAry  Act, 
1683,  IS  confined  to  the  per»i>u  wlut  clttinu  tiuihr  the 
votiintarif  urttlrtnrid  as  donee,  and  drtes  «<./  ixtriri  to  it 
piirchiiHfr  /i>r  tHiliiuNe  rotinidrrnlion  in  </r«,(/  /nllli  fruin 
$uch  donee,  at  ang  rate  where  tuch  purchater  had  no 
miiee  of  tk*  oMemtat. 

Applio^ion  hy  the  truat«>o  in  tho  baiikraptof  Cor  an 
order  against  tho  retipondenta,  Mfitsra.  Hirscn  &  Co., 
to  deliver  up  certain  jewellery. 

The  oase  was  consequent  on  the  d(>oision  of  the 
court  in  the  case  of  In  re  Vamittart,  Kx  pttrle  Broum, 
anie,  p.  32,  by  which  it  was  held  that  a  protient  of 
dbmond  jewellery  by  the  bAiibnipt  to  his  wife  within 
two  years  <if  tlir  baiil{ru])t*-y  was  u  volmitiiry  "  settle- 
ment  *'  within  the  meaning  "f  Hcction  M  of  tho  Bank- 
ruptcy Act,  1.S.S3,  and  was  vnid  af^aiiist.  tlie  trustee. 

It  now  appeared  that  prt  vious  to  the  reoeiring 
otder  being  made  a  large  portion  of  the  jewdlery  in 
qneitiioa  had  been  dapoeited  by  Mn.  Vanrittart  with 
mamn.  Hinoh  ft  Co.,  who  were  a  fimi  of  stock- 
brokers, in  order  to  aw<iHt  her  liiiHbiind  by  inducing 
them  to  withdrnw  n  bankruptcy  notice,  uud  to  for- 
bear priii't'tMlini;  a>^ainst  liiiii  in  n-apoct  of  A  JodgDMOt 
which  thoj'  htwi  olitaiufsl  for  £o24. 

The  trustee  now  appliod  for  an  order  agaimt 
Messrs.  Hirsch  &  Co.  to  deliver  up  the  jewdleiy. 

Witt,  Q.C.,  and  QtrwaiM,  for  the  truateei,  referred 
to  Cwrlia  /Wee,  18  at  p.  108;  SaepurteBM, 
1  (H.  &  J.283:  InreBrim^^pker,  9»  w7lL  377. 
[1891]  2  Ch.  127. 

Herbert  Reed,  Q.('.,  and  Ahrfthams,  for  the  resiwnd- 
enta,  mferred  to  George  r,  MiUamket  9  Yei.  190;  Ma> 's 
Bankniptny,  2nd  ed.,  p.  318;  Dauteny  r.  ChcMHm, 

1  Mer.  02*1 ;  Afori  nvxx!  v.  S'mtl,  Vorksfiire  Itaihmy,  28 
L.  J.  Kx.  114,  7  W.  R.  O.  L.  Dip.  U;  Ilance  v. 
JL>n!un/,  m;  W.  R.  (;2!t,  20  Q.  I!.  I).  7:iLJ :  llnlifar. 
Banking  Co.  v.  UhiUnll,  ,}<»  W.  li.  UH.  [  Is'.U]  1  Ch.'.'Jl. 

Vauoiian  WiLiJAMS,  J.--Tho  question  I  have  to 
decide  is  really  the  true  oonHtniction  d  — flHffn  47  cf 


the  Rankruptcy  Act,  1 S83.    The  facts  which  make  it 
u^^•  for       t<i  i  nnstrue  that  section  are  shortly 


miido  a  settlement  on  his  wife 
I  have  held  that  that  ( 


these:  Tin:  banknipt 
of  certain  jewellery. 

is  a  void  aettleawnt  by  roason  of  the  pRMHUona  ol 
~    ~  ■  ordeddedthatfli 


(a.)  Bepnrled  by  C.  F.  Mokhell,  Biq.,  Baitiater- 
•t-I«v. 


47.  Before  it  wae  known  or  decided  that  tint 

settlement  was  a  void  settlement,  that  is  to  say, 
before  the  bankruptcy  occurred  at  all,  and  before, 
tbtri'fore,  the  settlement  coulil  !»■  <li  clnrt-<l  void,  Mrs. 
ViuisittArt,  the  lieneficaary  undfr  tlin  Hettlemeot, 
pledge*!  thi>  jewellery,  the  subject-matter  of  the 
settlement,  with  the  respondents,  IfeaBB.  Hindi  4 
Co.,  an<i  tho  trustee  in  the  baahruutoy  oomee  sow 
and  says  that  inasmuch  as  it  is  provided  by  section  47 
that  sneb  a  netUement  is  void,  and  the  word  used  i* 
void  and  not  voidable,  it  follows  tint  tlie  Hettli  iutnt 
is  void  altogether  and  for  all  pnqtoses,  and  that, 
therefore,  the  persons  who  claim  under  Mrs. 
Vamittart,  namdy,  Messrs.  Hirsoh  &.  Co.,  the 
respondents,  cannot  set  np  any  tiUe  u  againit  ftt 
trustee  under  this  void  oonvejranoe.  Of  course  this 
question  could  not  arise  nnless  I  was  of  opinion  that 
Mefisra.  Hirsch  &  Co.  were  per84ins  who  were  c.liiiiu- 
ing  under  this  M>ttleraent  in  good  faith  and  (or 
valuable  considenitiun.  But  I  am  of  opinion  that 
Measrs.  Uirsch  &  C'o.  are  claiming  in  gooa  faith  and 
for  valuUe  conNideriition.  I  have  not  ben  to  tdke 
into  oonnderation  what  their  conduct  was  as  betwea 
themselvea  and  the  banknipt,  or  as  betwi<en  thm- 
selves  and  the  cre^iitors.  In  detemiininfj  tht«  question 
of  Ifona  fides  under  the  mo  tion,  I  have  merely  to 
considor  whether  or  not  at  the  time  when  Missrs. 
Hirsch  &.  Co.  accepted  from  Mrs.  Vnnsittart  this 

tdedge  of  the  jewellery  they  honestly  believed  her  to 
y  entitled  to  the  jeirailmy  whiob  she  was  pledjpg 
to  them,  and  bad  no  knowledge  or  reason  to  beuere 
th^t  .'«he  was  claiming  under  a  docunu-nt  which  w<mM 
Ih'  imfieochable  as  against  ere<litors.  That  i.s  all  1 
have  to  consider  in  determining  whether  Mcssr*. 
Hirseh  &  Co.  took  the  di-jMjsit  in  good  faith  and  for 
valimble  CI  msideration  ;  and  I  am  of  opinion  that 
Meaasi.  HirMsh  ft  Co.  did  take  the  dapMit  in  good 
faith  and  for  Tnlnable  eonrideration. 

In  the  cdiirsp  of  Mr.  Witt's  arfjiitnpiit  T  siiifjpestf"! 
to  liim  that  all  that  or'liT  luuier  W'ction  I"  i' 
to  pn^vent  aiiydiic  cLiiiniiij;^  under  the  wttleiuenf,  iitul 
that  the  onl(>r  did  not  establiHh  any  title  necessarily 
in  the  trustee  ;  and  I  suggested,  further,  that  it  might 
very  well  be  that  altfaoiu^  Meim.  Hindt  ft  Oik  oufpit 
be  debarred  tarn  daimtag  under  tiie  irtClenMat,  pos- 
sildy  they  might  have  a  good  title  (// /icr.^  thf  s>  t!li  - 
nient,  l>ec:4iu.w  eitlier  the  transaction  mij^ht  liiivt  to  V 
considcri-il  as  a  transjiction  by  the  husbunil  liimsflf, or 
a  transaction  in  wliich  the  hu.sband  wouhl  1k>  e8tup]Kd 
frinn  den^g  the  validity  of  the  pledge.  But  althoi^h 
I  am  diaanctly  of  opinion  that  the  effiBot  of  the  order 
iH  only  what  I  luiTe  nid— Bandy,  is  only  to  nreient 
Mi  ssr*;.  Hirsch  i*!:  Co.,  or  anyone  claiming  under  the 
w'lth'iiu  Tit,  from  relj'ing  on  it  as  ogainHt  the  Imstre; 
alfbuuijh  it  may  be,  uniler  those  circiun.ftances,  the 
tnifltoe  would  have  to  make  a  title  against  iltsssi's. 
Hirsch  &  Co.,  yet  I  cannot  say  tliat  I  am  satisfied 
myaelf  that  Iumtb.  Hindi  ft  Co.  would  have  any 
answer,  by  reason  dther  of  the  hosbaad  being  prin- 
cipal in  the  tmns.ietion  or  iKinp  estopped.  f<>  the 
jiriiiui  fitrit  title  which  wduM  aride  in  favour  of  tiie 
triistee,  imnie<liately  on  the  displacement  of  the 
settlement,  by  reason  of  the  antecedent  title  of  the 
grantor  of  the  settlement. 

Under  those  dsonmstanoes  I  do  not  prapose  to 
decide  fhb  oase  on  that  ground.  It  has  been  ng- 
gested  that  T  inipht  decide  the  case  nn  another 
ground — nanuly,  that  the  transaction  falls  within 
the  ti  rins  of  the  jirotfi'tinp  section  fw>ction  49  of  the 
Bankruptcy  Act,  1883— and  the  case  of  Ua^t*  ^ 
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HlOB  COUKT. 


Ill  BB  VANaiTTABT.— CoLUXa  AMD  TUFPLBT  l>.  BLSTOHB. 


HlOH  GbUBT. 


Uardiftg  WM  titt-*!  as  an  uiiUiorify  for  tliiit  proiwisi- 
lion.  But  I  am  afniid  I  cannot  get  any  aHsiRtanee 
from  that  caw,  bemuse  it  is  obvious  that  that  wiut 
enlT  a  fUwiriffli  that  a  tmiMctioai,  although  it  fcU 
liini  welion  47,  might  be  a  proteotod  transacHon 
by  Tiitue  of  84?ction  19.  That  means  a  proto(.ti  <l 
tmuactidU  as  iK-twwn  tln'  orig-iiial  piirtiPS  to  it. 
There  is  nothing  to  sug^'i  st  th  it  the  jirott'ction 
tSorded  is  a  protection  which  will  I'liure  for  the  prottx:- 
IkiB  of  a  transferee  from  the  person  who  could  not 
ckhn  the  proteotioa  of  tb<9  MotioD.  The  objoct  of  the 
{TOt«cting  section  it  to  mm  penooi  deaUng  with  tiie 
bankrupt  between  tlM  date  of  the  act  of  banlcniptcy 
iuii  the  receiving  order  from  being  too  hardly  prossed 
by  the  doctrino  of  n-lation.  I  donht  whcflji  i  I  rould 
■pply  the  section  in  favour  of  Mcssns.  Ilirsth  \  Co., 
bcoase  they  could  only  claim  through  Mrs.  Viin- 
attvt,  mit  tharefora^  I  do  not  think  the  protecting 
MlioB  «M  BvaOaUo  for  McMn.  ffinoh  ft  Go.  here. 

Now  before  I  state  what  my  decision  in  this  cjiho 
is  I  wjmt  to  dispose  of  one  argumr-nt  ptit  fnrwiinl  hy 
Xr.  Witt.  lie  said  that  I  could  not  di><  iilr  :ig[kinst 
th*  trusti-e  unleiM  I  intru^tuced  into  sfttion  17  a 
laving  ]iroviso  which  is  not  there,  and  he  pointed  out 
that  in  nction  48  there  is  a  eaving  tuonao,  and  he 
ttid  flat  it  would  he  a  very  strong  thing  to  read  in 
toA  a  daune  into  sAction  47  when  I  must  Huppost> 
tint  the  Leginlature  had  in  their  minds  the  nccfssity 
ofnith  a  clause  Ix^iuse  they  put  it  into  ru'^-tion  IK. 
The  answer  to  that  is  that  in  soction  -IS  thei  e  is  a 
reuon  for  such  a  clause,  uud  that  is  that  the  .<ii'f  uf 
fisadiilent  preference  by  the  bankrupt  is  an  act  of 
Innkniiiitey,  and  as  it  is  an  act  of  bankruptcy,  unless 
yon  introduce  a  saving  clause,  the  tntiisferee  from  the 
person  preferre<l  might  Im-  vi  ry  unjustly  dealt  with. 
Tbe  tmiiiou-t i< in  in  s<x-tion  IT  is  not  mi  ai;t  uf  hiink- 
njptcy  at  all,  )>n\  a  iikti'  isuliiU-d  trnnsiietir>n  ;  and 
niider  thosi'  <  in  umstHni  <"<  thf  Ijegishituro  might  very 
V(41  have  thought  that  the  nooesmtv  of  intnxlucing 
ioch  a  danae  in  seotion  48  did  not  ai^iiy  to 
Hdion  47. 

8tin  I  have  now  to  cnnstme  this  section  and  HjM  ak- 
injf  for  myself,  I  shouM  for  various  r'  U'-oiis  liave  very 
little  bentation  in  so  construing  thf  soi.t.i<»n  as  really 
to  prevent  ita  operation  exleiuling  to  Immi  Jiile  piir- 
citaaerB  for  value  under  those  who .  claim  as  benefici- 
vies  under  the  settlement,  because  then  are  a 
anltftnda  of  reaaons  to  lead  one  to  such  a  constmc- 
tioD.  In  the  first  place,  spoaking  generically,  it 
bdonglto  a  class  of  li-gisliiiion  in  favour  of  creditors 
taH  mider  tho8<*  (.•ironntstjtnc<'S  you  should  always 
»pply  the  same  reasoning  to  such  legislation,  and 
tgain  and  again  it  has  been  held  that  where 
ttuidcntion  ts  given  subsequently  to  the  ori^al 
Mttknant,  that  consideration  ennrea  to  prevent  the 
tnnnsetion  TK-ing  considersd  as  a  voluntary 
■  rniM' til  ill  M,,  :m  to  injuriously  nfT(H.-t  the  jn-rson 
f^vi  ii  thi-  valualiie  considi'nition.  Mcinnivcr, 
on^niniiut  forg«'t  thf  hist«iry  of  the  S4rtion.  which  is 
m  substanc<«  tlie  same  as  has  appeared  in  successive 
Bankruptcy  Acts  down  to  1809,  mien  the  words  wore 
di^tly  allerad,  and  it  was  nonr  contended  that  the 
•man  had  any  application  to  bind  purcbaanrs  for 
vJne  fmin  thrisc  who  rlaiiiicd  nn<l<'r  the  scttle- 
if-nt.  Out-  must  look  cjin^fully  at  tho  wonls  of 
Act  of  Parliament  to  se<(  whether  any  altera- 
tion was  intt-n(U>4l  to  be  made.  I  think  that 
if  ttie  whole  terms  of  the  section  are  looke<l  at  it  is 
to  bind  thoae  who  claim  ondar  the 
Of  eonrao  I  know  that  a  ptwaon  who 
from  a  p«T8on  claiming  timlcr  the  sottle- 
iMntalao  claims  under  the  settlement.  Hut  in  con- 
''nsing  this  Act  of  Parliament  I  am  not  at  all  sun- 
^•t  the  words  require  such  a  oonstmction.  I  have 
•ktaily  Hid  that  t£e  inclination  of  ray  opinion  would 


l>o  fluit,  odtwithstamliii;,'  tlie  use  of  the  word  "void," 
the  intentiou  of  the  section  is  that  it  shall  only 
operate  on  those  who  claim  under  the  voluntary 
settlMnent  aa  donees,  and  shall  not  bind  purohaam 
fbr  vatuabfe  eonridcration  in  good  faith  from  thoae 
donet'.s.  The  only  diftitndty  I  have  in  coming  to  this 
decision  is  causinl  by  the  dt>cision  of  Stirling,  J.,  in 
7/1  re  Kn'i/gi  .1  .s^/  ,  .  i  .  I  foel  impi  t  ssfU  by  that  deci- 
sion, and  am  snuicwhat  doubtful  whether  I  ought  not 
to  follow  it,  but  on  the  whole  I  have  come  ti>  the 
eondaaion  that  the  question  Stirling,  J.,  had  to 
deeida  waa  a  diAsrent  qneitiim  from  that  which  I 
have  to  decide.  Tie  had  to  decide  whether,  under 
the  Vendor  and  Purchaser  Act.  the  purchaser  could 
l»e  coiupelled  to  accept  a  title,  and  he  decided  that  he 
could  not,  IxM'auM'  of  this  tlaw.  lie  points  out  that 
tha  pittchiiser  had  notice  of  the  settlement,  and  that 
ntaj  naake  a  diffBrenoai  I  do  not  onderatand  bore 
that  Meam.  Hiradi  ft  Oik  bad  any  notioe  of  the 
settlement  at  all,  or  of  the  title  of  the  wife.  All  that 
they  knew  was  that  she  was  dealing  with  the 
jewellery  as  hiT  own  jewellery,  and  tiie  husband  was 
st^inding  by  and  He<  ing  her  do  it.  I  have  not  to 
decide  any  ciue,stion  of  notice,  but  whether  the  title 
of  Hesan.  Uiraob  ft  Co.,  who  onljj  accepted  the 
pleilge  from  the  wife  witlioot  knowing  her  title,  ia 
defHit^nl  by  the  trustee  by  reason  of  the  settlement 
now  having  lieen  dj<clare<I  void.  I  think  that  the 
intention  i>f  the  Act  of  Parliainent  wiis  such  that  the 
tnistee's  title  will  not  prevail  against  Messrs. 
Hirsch  &  Co.,  both  because  the  section  must  be  deiilt 
with  in  the  spirit  applicable  to  this  dass  of  legislation, 
and  the  troatee  having  got  a  declaration  that  the 
settlement  is  void  has  not  defeated  the  title  of 
Messrs.  Hirsch  &  t'o.  in  reepeot  of  this  jewellery  given 
to  them  with  tiie  privity  <if  tlie  liu»buii<l  niiii  without 
notice  that  Mrs.  Vausittart  was  claiming  under  a 
volnntaiy  lettlanMBt. 

AffKadioH  rented, 

S<dicitor8  for  the  tmateo,  S.  it  E.  Bnntiml. 

Bolidtoia  for  the  leapoodanti,  M.  Altrahamtt 

Son,  A  Oom 


Oct.  28. 


Ptob.  Div.  &  Adm.Div.  \ 
Probate.  j 
Ooixnra  AHD  TirmBY  v.  BufTtmi.  (a.) 

Prvbide^WiU—F.ffrrt  of  minU  of  rrforatim — iVrv/ows 
wH/h  —  f,Vr"ji"<«»  rxjittttmti'oH, 

If  a  UsUitiir  riiifihiij'i  iiiiiitliir  lt>  rotn'fi/  hi*  vnmnhnj 
tf  fniinil  hitiijiiii;!'' ,  II lid  Ihiil  iitlif^r  jirrmiu  iituJi' ^  n  ini>t'il:t 
in  iliiimj  it,  thr  miHttikr  in  the  mtme  iia  if  titt  t'stnt"r  /mil 
•  in/iluyed  the  trrhttieal  langutige  himaelf, 

A  ladjf,  t^fter  taakiiig  a  prepiotu  will  and  eodieil, 
de$irrd  tomak*  a  tperiai  ditfto$ition  of  a  $nmll  sirm 
inniirif  rmytififr  uiiil^r  a  fxiliry  nf  life  imumnre,  Hae 
nulcnl  thr  I'li^iirn).''  nifut  to  ilrnti*  u]>  n  nu'll  etirrtfiwf  nut 
lu  r  iiitrjitimin.  U'  jTocii ri 'I  n  fnviu  hi  iji mil mj  ii'ilh  thr 
ti'iirils  "  /  hrrrliif  rirnkt  till  irdi,  mi-  <it  mnj  liuv  hirr- 
tjifore  inadf"  nud,  un  his  rni'liin/  nut  thiM  irmiLi,  thr 
ttdatrix  objected  to  <&nn,  oh  tlie  ^rmmi  that  ahe  did  nU 
luUh  la  retfokf  her  jmrnout  will  and  eodieil,  but  he 
aifitiirril  hi  r  thttt,  as  the  will  in  ijitraUint  rehitnl  oidtf  to 
thr  ill  a  urn  III'-  miiiirii,  Ihriu-  wurih  wonld  nut  havr  thr  tffrct 
uf  ri  ri'i.  iiii/  tin  i/li>r  iiisirtnnnits,  ami,  if  Ktrnt  l:  nut, 
iiiii/ht  iiii<tUidiik  thia  wilt,  awl  he  hditovd  what  he  atuted 
to  her.   tUte  aeeordingljf  exeeuied  Uu  wtVI  witk  fAeM 

worih  in, 

(o.)  fieported  by  J.  Qbbabd  Ladto,  Baq.,  Baniater- 
•t>lAW. 
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Hioii  Court. 


Th«  vlaiwLiJft,  extcuiora  of  oil  three  daeumenU,  eom- 
meiMwm oeMm  Mb'iif  for  probate  of  all  lAcne  (e»to- 
menUinj  papen^  h4  with  the  vnrdt  tf  roMKofiM  m  tht 

la*t  omittm, 

H'hl.  that,  on  thi  author  it  1/  uf  GuHrdhou«<t  <<.  I?liM.;k- 
bum,  14  ir.  A'.  4(i3,  L.  II.  \  l\  A-  I).  101),  ami  Morrell 
If.  Morroll.  3(»  W.  It.  491,  7  P.  D.  6S,  th,  tr»Uitrix, 
hamng  had  the  will  read  over  U>  her,  mutt,  im  the  abteuce 
9f  frauds  be  held  to  hatv  apprttved  at  wetl  as  htoum  the 
eonfenta  ikermf,  awl  proitute  nf  the  taet  wilt  otdy,  with 
the  weirde  of  remmtiont  gratUed. 

Hearing  of  a  probito  Mtkm  bafoM  eomt  «ilh> 
out  a  jnry. 

The  plaintiffs  wnm  tho  pxwutors  of  n  will  dativi 
the  12Ui  of  March.  IST  j,  a  coditiil  thon»t-)  ihitM  t\w 
21st  of  July.  iHS.'i.  hjkI  (I  will  ilntttX  the  17th  of 
Octolxr,  iHM),  cxiH  iitnl  by  Surah  CaroHno  Pinnny, 
deoeaaotl,  who  iliod  on  tba  Otb  of  Marob,  1891.  The 
dpf<^n<)ant  wm  Garaline  EMone,  a  iini  oouiii  of  the 
dnceancd. 

Thfi  plairitiflfi),  who  were  pxocutors  of  all  three 
teslAiiiflnljirj"  pHponi,  proj>fmiiil<"l  ttn  ni.  lint  praywl 
thut  certain  wonU  rr^volnng  all  prcviixi.s  wHIk  non- 
tained  in  the  hut  will  mif^ht  bn  ouiittMl  from  th<' 
probate  as  having  been  inserted  by  mistake  and  with- 
out the  knowledge  and  approvat  of  the  dooeased. 

The  defendant,  one  of  the  next  of  kin,  opposed  the 
tyrant  of  probate  of  the  first  will  and  oodtoil  ae  having 
IxH'n  rcvoki'il  1>y  thr  Ifv-st  will,  fin*l  atkiMl  for  probat^i 
of  the  will  of  the  17th  of  Octob<T,  IHS'J,  an  the  tme 
and  last  will  of  tho  testator. 

It  appeared  from  the  evidence,  and  the  facte  wore 
not  disputed  by  the  defendant,  that  ilw  daoeaaed  and 
Mian  Collins,  one  of  the  plaintiA,  were  two  maiden 
ladies  of  small  moons,  who  for  thirty-one  years  lived 
together  in  a  cottage  at  Belvedere,  m  the  county  of 
Kent.  Many  ynan»  liefore  the  deceased's  death  they 
had  rosolvt'cl  to  make  nnitiial  testamentary  disposi- 
tions with  the  object  of  securing  to  the  survivor  of 
tliem  substantially  whatever  both  migilit  posecss  at 
the  time  of  the  death  of  either.  In  pursuance  of  that 
arrangement  Miss  Pinney,  the  deceased,  duly  executed 
the  will  of  March,  l«7ri,  ati-1  the  c.Mlicil  of  July.  Iss.',, 
diftp<ming,  in  favour  of  Miss  Oillin*,  of  an  cMt.itj'  of 
uiiuer  £.100.  A  few  months  before  her  ilt-ath  it 
occurred  to  Miss  Pinney  that  if  she  die<l  before  Miss 
Oc^Uns  tho  latter  might  be  in  want  of  a  little  ready 
money  for  f unetal  espenMi,  and,  in  ocder  to  provide 
that,  she  inimred  her  life  for  £A0  in  an  otRoe  with 
which  -Mr.  Tiiffloy,  tho  nthor  jihiintiff,  wai  connecfiNl 
as  an  uut  ii^i  iit.  Mr.  TiifHcy  having  acte^I  for  her  in 
obtainiiii^  the  policy,  slir  askiil  liini  to  draw  a  will  by 
which  rIu'  would  make  a  te.Htitnientary  dis[>o«ition  of 
tlie  iT'O,  in  bctpieathing  £30  of  it  to  Miss  CoUini,  £10 

to  Mr.  Tuitiey's  mother,  and  £10  to  a  olmyman. 
Mr.  TnfBoy  procnmd  a  printed  form  of  wflf  with 
blanks  for  fillinf}:  up.  Al  nost  tlir  first  words  nf  it 
were — "  I  heri'by  rcvoko  all  willn  by  mo  at  any  time 
hi-n  (iifore  made."  In  his  evidfnce  to  tho  ci>urt  he 
Bai<l  that  he  read  tho  will  with  those  wonls  includinl 
in  it  to  the  testatrix,  who  at  onoe  objiHited  to  them, 
■lying  that  she  did  not  wish  to  wwmm  the  will  and 
oodicu  she  had  made ;  hut  he  told  her  tiiai,  inamnneh 
as  the  will  she  wo-s  then  making  dealt  only  with  tho 
life  insurance,  and  not  with  tho  estate  doalt  with  in 
the  previous  will  ami  its  co<licil,  those  wonls  would 
not  nave  the  effect  of  revoking  those  two  documents, 
and  that  the  striking  out  of  the  words  might  vitiate 
the  whole  of  the  wilTof  which  thegr  formed  part.  Ho 
swore  that,  in  making  the  statement  to  flie  testatrix, 
he  was  stating  what  was  his  honest  opinion.  On 
bearing  it  the  testatrix  njotle  no  further  objection, 
but  executed  the  will  with  its  revocatory  oluiM. 

B.  Deane,  for  the  plaintiflii.— The  teftator  oould 


not  be  said  to  have  known  and  approved  those  nvo> 
catory  words:  <hmrdlii,uie  and  ouur*  V.  JMsettiNi), 
14  B.  463,  L.  R.  1  P.  &  D.  109  ;  Attrr  v.  Atkinttm, 
L.  R.  1  P.  &  D.  665.  17  W.  R.  Prob.  Dig.  9;  FuUm 
V  A. ..Jr.  ,  23  W.  K.  .16G.  L.  K.  7  n.  L.  Pro- 
iMto  shuuld  be  granted  of  the  three  papers  withoat 
the  revocatory  words  as  constituting  the  last  will  s&d 
testament  of  the  deceased.  The  court  would  be 
justified  in  holding  that  they  were  inserted  by  legal 
fraud,  although  Mr.  Ttiflley  at  the  time  had  not  the 
intention  of  deoeiving  the  deceased.  Legal  fnuid  has 
not  bean  aoounitaly  flwlnfrt. 

Bray,  for  the  defendant. — Legal  fraud  is  well 
understood  ;  it  cannot  be  alleged  here.  Where  wordi 
appearing  in  a  will  have  been  read  over  to  a  testator 
the  ooort  must  hold  them  to  form  part  of  the  will: 
.Verrr/I  ▼.  Morrefl,  90  W.  B.  491,  L.  R.  7  P.  D.  68. 

Jeunr,  p. — I  <annot  help  regretting,  as  Ij  iiippiw 
anylMidy  must  rcgn  t,  iM'ing  cOMi]«'llr.i  to  (iiiin-  tn  a 
cjindusion  in  whii'h  I  am  conscious  that  the  result 
will  be  that  the  re«il  intention  of  the  testatrix  is  uot 
curried  out.  Still,  that  is  the  aondiiiinti  I  feel  booad 
to  oome  to  upon  the  facta  of  the  case.  Upon  the 
p<iint  raised  it  is  quite  clear.  The  will  contains  wnrdg 
which,  I  regret  to  sjiy,  in  law,  revoke  tho  pn-vious 
will.  Those  wonls  wiTo  inserted,  as  I  have  no  doubt, 
iM-cause  the  testatrix  misunderstood  their  meaning: 
and  I  have  no  doubt  how  she  came  to  misunderstand 
their  maening.  It  is  dear  on  the  endeooe  that  the 
person  who  drew  the  wiD  wia  ignorant — there  is  no 
fraud — as  to  the  effect  of  putting  in  that  elaixse.  bet^use 
ho  told  her  it  wi>uld  l>c  mojx'nktivo,  and  he  told  hor, 
further,  if  it  wa-s  strui  l<  nut  it  \vi>uld  affect  or  miijht 
vitiate  the  rest  of  tho  will ;  and,  misinformed  hj  this 
statement,  she  allowed  the  daaae,  wUoh  was  m  the 
printed  form,  to  vsnain. 

The  question  is,  under  llieae  dnmmstanees,  ess  I 
strike  it  out  consistently  with  tho  authorities  I  an 
afraid  I  cannot.  There  are  three  caws  wliii  h  hat* 
boon  referrofl  to.  Tho  lirst  is  tho  ca.s<'  of  fiiKinlln'iitr 
V.  lUiirkhurn,  whore,  if  you  take  Iyf)nl  I'cnzaooe's 
wonls,  they  lay  down  a  canon  which  no  doubt  00m- 
plctely  oovors  this  case,  because  Lord  Penaanos  ssp 
that,  subject  to  a  queetion  of  frand,  the  fiset  that  a 
will  has  been  duly  read  over  to  a  cajwible  testator  on 
the  occasion  of  its  execution,  or  its  oontont.s  brought  to 
tlic!  t^>stat4]r's  iioticf  in  any  "tin  r  w.ay,  should,  wlit  n 
coujili'd  with  his  execution  thereof,  be  held  ooncla- 
sivo  <  vidoncc  that  he  appiwrad  as  well  as  knew  the 
contents  thereof. 

Then  there  is  the  case  of  AUir  t.  AOnntm,  to 
which  I  nood  not  refer  further  because  Lord  Pen- 
zance's view  of  the  law  as  expressed  in  the  case  of 
<hnirdhum»  v.  lilinhhiiru  is  not  there  so  fully  laid 
down.  The  coso  of  <iiiiir<llii'iiitr  v.  Ulafkhunt  is  com- 
iiioiito<l  on  in  FuH»n  v.  Andrew  too,  but  I  do  not 
think  any  aerioua  difference  with  it  seems  to  be  ex- 
praesfld.  All  that  the  Lord  Chancellor  aeema  to  me 
to  have  pointed  to  is  that,  when  that  case  was  left  to 
the  jnry,  it  was  not  clear  that  tho  jury  did  not  beUers 
then  that  there  was  some  fraud  with  regard  to  the 
insertion  of  the  jiarticnlar  clause,  or  that  they  were 
satistiinl  that  it  was  read  over  so  that  it  was  fully 
lM>fore  the  mind  of  the  testator.  Therefore  I  do  not 
Uiink  that  on  theee  oniM  I  aihonU  atrilMOUt  thoeo  wonU. 
Then  Ur.  Bray  rafsn  da  to  the  caae  of  Momtl  t. 
MiirreJI,  and  I  confess  it  seems  to  me  that  the  words 
used  in  that  case  oxpn-ss  tho  law,  wliirb  is  applicable 
to  this  caae,  and  express  what  is  some  reason  for  it, 
because  the  view  of  Lord  Hannen  in  that  case  clearly 
is  this — that  if  a  person  employs  another  to  convey 
his  meaning  in  technical  la^guaj^,  and  that  other 
panoo  makes  a  miataka  in  doiny  it,  the  nuatake  ii  tlw 


Digitized  by  Google 


7oLXLI.      ou^Aiuim.}     THE  WEEKLY  REPORTER. 


OoraroiAmAL. 


Iir  u  Sierra. 


OotiBTOir  AnsAL. 


M  if  the  person  had  employed  tbe  teohnioal 
_  himielf.  Now  that  view  appears  to  me 
•niet^ to  meet  the  present  caH.  This  lady  thought 
iki%ht  to  employ  this  gentleman  to  make  her  will  for 
ber.  She  thought  it  right  to  trast  to  him  ;  no  doubt 
he  was  mifttaken,  hut,  according  to  the  view  of  Lonl 
Haanen.  his  mistake  was  her  mistake.  I  cunft'ss  Ht 
Ihs  moment  I  felt  some  doubt  m  to  whether  it  might 
BOt  be  possible  to  extend  the  doctrine  of  fraud  so  as 
to  iadi^  tliis  mistake.  But  I  am  satisfied  there  is 
no  sathori^  to  make  such  an  extension.  There  is,  of 
oonne,  a  distinction  between  fraud  and  anything  else, 
tad  e?en  taking  the  view  of  Lord  Ilatinen,  which  I 
just  referred  to,  it  sr-i'ms  to  ini!  whiT.i  thoro  is 
the  intfrposition  of  fraud  between  the  principal  and 


St  it  may  be,  to  follow  out  Lord  Hanneu's  view, 
th«  ucnay  i»  thereby  reodwed  invalid  and  that 
fhspenoftttiiotboiuuiby  tiwaetol  tbeagant.  Under 


I  fsN  Imond  to  say  with  regret 

that  I  am  unable  to  strike  these  words  out  of  the  will, 
•ad  probate  must  go  of  the  will  of  the  ITth  of  Octo- 
hr,  lHS!t,  witli  the.s»'  words  in.  The  will  of  IhT'j  and 
fts  codicil  of  1885  will  not  be  admitted  to  probate. 
I  think  as  this  is  ft  oase  axUng  out  of  the  testatrix's 
«m  haUt  thus  ooM  vi  all  partiw  onght  to  be  paid  oat 
sffta   '  ' 


Co. 


SoBdtais  for  tiha  ptaiiitiflb,  Wmt,  King^  Aduau,  ± 


Solicitors  for  the  defendant,  Fruhjielda  d:  Willicmu. 


iStmf  of  ftyyeal. 


Jan.  18;  Fsb.  S. 


From  Chan.  Diy.  "J 
(Lord  Esher.  M.K.,  and  } 
IiBd]9aikll4)pes,L.JJ.)  \ 

In  re  SmITU. 
HAMSS  V.  AJNBESVS.  (a.) 

Attachment —  Trnttee — Non'Onmi-Uanee  with  order  to  pay 
wumry  into  court — Riinkruptrti  of  tru$tet — Juritdirtion 
— Exerriae  of  di»rretioH—Ai>)'*al — Dtbtors  Act,  1869 
(32  A  33  Vict.  c.  ti2},  s.  4  i^)—lMUor$  Act,  1878  (41 
*  42  r.r/.  r.  54).  «.  l—Bankruplef  Act,  1868  (46  4t 
47  Fid.  c.  52).  «.  9. 

TIte  euitrt  has  jnriflirtuiu  to  ordrr  the  attachment  of  a 
fnutet  wh)  has  madt  default  in  /■iii/mmt  of  a  sum  of 
wmey  which  he  has  been  ordered  to  pay  into  court,  not- 
withstanding thai  a  rtuMi^  order  in  tmkruflcg  ka$ 
km  made  against  Aim. 

Wktre  a  jiidgr  to  vnkom  an  appKeation  for  an  oiftieA- 
fl»«»<  is  made  (iiqunrs  to  th--  Court  of  Appeal  Ui  have 
tzerciifd  ufxni  an  trroneous  ground  the  discretion  eon- 
frrfd  „n  the  o.iirt  by  tAc  DMon  Att,  1878»  fi^y  isOI 
rtsirw  his  decision. 

Appeal  from  an  order  of  Sehewidh,  J.,  directing 
fts  issue  of  writs  of  attachment  under  seotioii  4  (3) 

of  the  Debtors  Act,  1KG9. 

An  action  was  coiniuenoed  by  n  (  riMlitnf  fi>r  tlio 
sdministration  of  the  estate  of  one  Kiuith  doceasi d, 
thsdstedasts  being  Andrews  and  Houtou,  the  two 
oaeaton  and  tnetaee  of  the  will  of  the  deceased. 
It  sppeared  that  Bmilli  had  oanied  on  bnsbiMS  ee  a 
turf  eommisflion  nr^fnt,  Ilooton  being  liis  mauagfer, 
iind  it  was  the  intention  of  tlie  testator,  as  expressed 
by  his  will,  that  Hootuu  shouhl  continue  to  carry  on 
the  business  for  the  bcuetit  of  his  children.  The 


(a.)  bqiortMl  by  F.  O.  Buokbr,  Esq.,  Hurrister-at- 
Law. 


executors  realized  the  estate,  and  various  payments 
were  made  by  them  by  cheque,  but  Andrews  never 
actually  had  in  his  hands  any  part  of  the  estate, 
except  the  snm  of  £29  which  was  doe  to  him.  Among 
the  cneques  which  Andrews  joined  Hooton  in  signing 
WHS  one  made  payuhl-  to  Ilooton  himself.  The 
'  intention  of  Andrews  in  signing  this  cheque  was  to 
I  enable  Hooton  to  carry  on  the  business  in  accordance 
with  the  testator's  wishes.  The  sum  of  money  which 
Hooton  thus  obtained  was  misapplied  by  him. 

On  the  6th  of  Aognst,  1882,  an  order  was  made  in 
the  action  on  both  the  defendants  to  pay  oertain  BOms 
of  money  int<j  court.  They  disobeyed  the  ord<T,  and 
a  motion  wa.s  made  for  their  attachment.  In  the 
meantinio  a  receiving  order  in  bankruptcy  had  boon 
made  against  Andrews.  Kekewicb,  J.,  thought  that, 
notwithstanding  section  9  of  the  Bankruptcy  Act, 
1883,  he  had  jurisdiction  to  entartain  the  sipnlk^Mi 
as  against  Andrews,  and  be  a—gdiied  Ut  menfOtm 
bv  onleriTi<r  tli.it  writs  of  attaohmant  ahonld  iHae 
against  both  defendants. 

The  defendants  appealed. 

Bmuhaw,  Q.C.,  and  XtanmAi,  tot  1h»  i^pdlanti. 

8.  Hatt,  Q,0.t  and  Sawim,  lor  the  feapondant. 


Tlie  following  oases  were  cited  in  the  argument, 
besides  those  referred  to  in  the  judgment:— /n  rt 
Wray,  36  W.  B.  67,  86  Ob.  D.  138  ;  In  re  Simtt,  38 
W.  B.  570 ;  In  re  Edy>;  39  W.  B.  196 :  In  re 
ante,  p.  3,  [1892]  2  Q.  B.  440 ;  .Smmwt.  Bear,  23  W. 
 10  ~ 


87,I«.B.I0OluApp.76. 


Cur.  adv.  vult. 


Vleb.  3.— LnfDLST,  L.J.,  read  tiie  following  judg- 
ment : — This  is  an  appeal  by  two  executors  and  trtutees 
against  an  order  directing  a  writ  of  atUichmcut  to 
issue  against  them  under  the  authority  cunfernHi  by 
the  Debtors  Act,  18GII,  s.  4  (3),  as  amended  by  the 
Debtors  Act,  1878. 

On  the  6th  of  Angnat,  188S,  an  order  was  nndein 
an  action  for  the  administration  of  their  teltator'e 
estate  on  both  the  appellants  to  pay  into  OOnxt£488 
foiiird  due  ftoii)  theai  jointly;  and  an  order  was  also 
maile  on  the  apjiellaut  uooton  to  pay  into  court  £90 
found  due  from  hiui  separately.  There  was  no  sum- 
mons to  vary  the  chief  clerk's  certifioiteb 
liability  of  toe  defendants  to  pay  theee 
ooort  as  ordered  most  be  treated  as  indispntolle. 

On  the  8th  of  September  a  receiving  order  in  bank- 
ruptcy was  made  against  Andrews.  The  moneys  not 
being  jiukI,  notice  of  motion  for  an  attachment  against 
both  appi^lunts  was  served  on  the  19th  of  October. 
Before  this  motion  came  Oi  to  be  heard — vis.,  on  the 
1st  of  November— AndravB  was  adjudicated  bankrapt. 
On  the  19tb  of  November  the  order  appealed  from,  for 
the  issue  of  an  attachment  against  tK>th  defendants, 
way  made.  No  proceedings  in  bankruptcy  have  been 
taken  against  Ilixjt^jn.  It  becomes  neoSMaCJ,  thSW 
fore,  to  con.sider  their  cases  separately. 

It  will  be  convenient  to  take  Hooton's  case  first,  as 
it  is  the  simpler  of  the  (wo.  He  was  an  executor  and 
tntttae;  he  was  ofdered  to  pay  monmr  by  a  judge  of 
the  High  Court  exercising  the  jurisdiction  formerly 
exorcised  by  courts  of  equity.  The  money  whion 
he  was  ordered  to  jiay  wtis  tiie  balance  of  moneys 
oome  to  his  bands  and  not  accounted  for  by  him. 
He  bad  not  got  the  money  in  his  possession  or  under 
his  control  when  the  order  for  the  payment  of  it  into 
court  was  made^  for  he  had  misappued  the  moaiey 
which  had  come  to  hi*  hands.  But  this  dnmmstanoe 
did  not  excuse  him  from  his  liability  to  pay,  nor 
prevent  an  order  for  attjichment  being  made  under 
the  Debtiirs  Act,  1-S(i9.     Courts  of  equity  refuse  to 

•Doir  a  maa  to  derive  any  bensAt  ftom  hia  own 
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wrongful  conduct,  and  treat  a  trustee  as  still  having 
that  which  he  onco  had  and  oujc^ht  atill  to  have 
although  he  may  in  fact  have  wrongfully  narte<l  with 
it.  Acting  on  thiii  principle  it  was  decided  by  the 
Court  of  Apjieftl  in  Chancery  as  early  as  1871  that  an 
attachinrnt  might  issue  under  section  4  (3)  of  the 
Debtors  Act,  istiit,  liguinst  a  trustee  who  madt- 
default  in  obejing  an  order  to  jwy  into  court  money 
which  he  had  received  as  trustee,  but  had  misapplied 
before  the  order  for  payment  was  made :  Middldon  r. 
Chichetter,  19  W.  B.  'M9,  L.  R.  G  Oh.  App.  152;  and 
this  construction  thus  early  put  upon  the  Act  has  been 
followed  ever  since :  sfo  <  'nnvthtr  v.  KUjixkI,  .'J.j  W.  li. 
3(«»,  'M  Ch.  D.  im  ;  I'reMou  v.  Ktherimilou,  ;5(!  W.  K. 
49,  a;  ('h.  D.  1(14.  It  wiis  iKjiiitwl  out  in  MithlUt.,, 
V,  (Jhichester  by  Lord  Hatherley  that  all  the  debt8 
ipadfied  in  section  4  of  the  Debtara  Aot,  IfUVJ,  in 
nmant  of  whioh  imnriMUiiDait  wtM  BOt  alMiHaliad. 
WMO  diflbrent  front  ordinary  debts,  end  were  **  debts 
the  incurrin<:f  of  wliich  was  in  some  doproo  worthy  of 
being  viRit^ni  with  j)unishiuent.  In  ovcry  case  there 
is  sometliing  in  tlii-  cLiinictcr  of  delinqut-ncy  pointed 
out."  In  I'SGi),  if  an  onir-r  for  payment  was  made 
under  section  4  and  was  disobeyed,  an  attachment 
•njut  the  debtor  was  issued  as  «  matter  of  oourae. 
sat  this  was  altered  by  the  Debtors  Act,  1878,  wider 
wbidb  a  judge  npjdicil  to  for  an  onler  for  an  attach- 
ment is  intnistt'il  witti  a  distretion  to  grant  or  refuse 
the  order.  Tf,  flioreforo,  an  onler  for  attjuluuent  it 
mrwie  in  a  case  falling  within  section  4  of  the  Debtors 
Act,  Ls<j9,  this  coiut  will  not  interfere  with  the 
esatoiae  of  tbe  discretion  of  the  judge  making  the 
order  imlets  it  can  be  shown  that  be  bas  not  ezerdsed 
his  discretion  in  the  particular  cnse,  or  that  ho  has 
manifestly  jiroci  (nled  on  a  wong  ground :  see 
Cruii'thtr  V.  K!ij"<id.  Nothing  of  the  Mud  is  shown  in 
Hooton'a  case,  and  his  appeal,  therefore,  ought  to  be 

The  aaane  principles  aceapplioable  to  Andrews'  case 
save  so  fsrastheyaxeafketad  by  bis  bankruptcy.  But 

the  Bankruptcy  Actol  1885  Oont.iins  a  section  (section 
9)  wliieh  IS  as  foUowS  : — '*  On  the  nuiking  of  a 
receiving  order  an  otfiL-inl  receiver  sliall  be  thereby 
constituted  receiver  of  the  profterty  of  the  debtor, 
and  thereafter,  except  as  directed  by  this  Act,  no 
creditor  to  whom  the  debtor  is  indebted  in  teapeot 
of  any  debt  provable  in  bankruptcy  shall  bafe  any 
remedy  against  the  property  or  person  of  the  debtor 
in  respect  of  the  <let)l,  or  sTiall  commence  any  action 
or  other  U'gul  proceeding's  iiiiL'ss  witli  the  leave  of  the 
court  and  on  such  terms  us  the  court  may  impose." 
This  section  i.s  in  substance  the  same  as  the  corre- 
ipiMBding  section  in  the  eailier  Bankrupt<7  Act  of  1869 
(section  12).  This  bwt  section  was  held  by  the  Oonrt 
of  Appeal  in  Cohham  v.  Dtilton,  23  W.  R,  86.),  L.  S. 
10  Ch.  App.  fiuo,  to  prevent  an  arrest  without  the 
li-ave  of  tlie  Court  of  Bankruptcy,  even  in  cases  falling 
within  station  4  (.*})  of  the  Dcbtor-n  Act,  lS(i9.  It 
becomes  necessary,  therefore,  to  exa^nino  this  case, 
and  to  determine  whether  it  can  be  regarded  as  an 
authority  whioh  still  ought  to  be  followed,  regard 
being  had  to  subsequent  legislation,  and  to  more 
recent  decisions.  The  subsequent  legislation,  which 
18  iiu[>ortant,  consist-,  tirnt  of  tlio  Deltfors  Act,  1S7S, 
which  has  been  already  noticed,  and,  secondly,  of  the 
Bankruptcy  Act,  lss;5,  which  has  replaced  the 
Bankrupttnr  Aot,  1869.  The  ofierative  words  in 
section  9  (l)  of  the  Bankruptcy  Act,  1883,  are  the 
same  as  those  in  section  12  of  the  previous  Aot  of 
1869,  and,  although  the  two  sections  are  not  exactly 
the  same,  there  is  no  difV  •  ■  m  !•  in  them  material  for 
the  present  purpose.  I  nder  both  Acts  money  duo 
from  a  trustee  in  respect  of  a  breach  of  trust, 
whether  fraudulent  or  not,  is  a  debt  provable  against 
bis  flslato  in  the  erant  of  bk  bankruptcy.  B«k  ffaen 


is  a  very  remarkable  difference  between  the  two  Aoll 
as  regarils  the  effect  of  an  order  of  discharge;  for 
wliilst  under  section  49  of  the  Bankruptcy  A(^  1889, 
an  order  of  disohaige  did  aot  release  a  bankropt  fmn 
anybreadi  of  tmst,  under  section  30  of  the  Bank- 
ruptcy Act,  a!i  onler  of  disharge  does  release  a 
bjinkrupt  from  all  bn-aehes  of  trust,  except  fraudulent 
breaches  of  trust,  to  which  he  was  a  party. 

Now,  in  Cohham  Dalton  a  defaulting  trustee 
had  been  ordered  to  pay  money  into  court;  and 
on  the  same  di^  that  toe  order  was  aade  he  was 
ad  j  unseated  bankmnt.  An  order  for  bu  attadhmeot 
was  afterwards  mane  <.r  i-tirtr,  and  ho  was  arrested. 
Ho  then  ajjpUod  in  Chancerj'  to  be  discharged.  This 
uppbcutiou  was  refuse<l.  He  apjioaled,  and  his  appeal 
was  allowed.  The  Court  of  Appeal  treated  section  12 
of  the  Baidcmptinr  Art.  1869,  as  applicable  to  the 
«aae»  mid  tnmtad  ue  moiMy  orden  d  to  be  paid  into 
ooort  as  a  prorable  debt,  although  it  was  not  a  debt 
due  to  the  person  who  obtained  the  order  to  pay  and 
the  order  for  the  attachment.  The  court  furth>  r 
held  that,  the  <leljt  being  a  provable  debt,  tin  Iwink- 
rupt  was  protfHjt^-d,  until  discharged,  from  arrest  in 
respect  of  it ;  but  that,  as  the  Act  then  in  force  did 
not  diaoham  btm  fram  the  debL  be  could  \» 
attacbed  forlt  aftir  bil  dbdiatge.  if  the  principle 
of  this  ease  is  to  bo  applied  to  the  prest  nt  case  it  will 
follow  that  Andrews  ought  not  t^j  be  arresteil  i>end- 
ing  liis  l>iinkrupt*;y,  nor  after  his  discharge,  unless 
his  liability  to  pay  the  £426  arose  from  some  fruudu- 
lent  breach  of  trust  to  which  he  was  a  pirty,  whidl 
ia  not  the  case.  Althoo^  Qabham  IMtim  WH 
decided  ia  1878  and  Middidtm  Chirhatm-  was 
decided  in  1871,  and  the  lyjrds  Justices  who  decidf^l 
(.'itlihuin  V.  IhtlU  ii  wore  njemlicrs  of  the  court  which 
decided  Midilhtoii  v.  Chicheder,  the  view  then  takoi 
and  exjpressed  with  reference  to  the  punitive  character 
of  section  4  of  the  Debtoi-s  Act,  1869,  seoms  to  have 
been  overlooked  by  them.  James,  L.J.,  does  not 
allnde  to  it;  Melluh.  L.J..  said.  "Now,  arreat  for 
debt  i.s  intended  as  a  means  oi  enforcing  j>ayment, 
not  as  a  punishment,  for  if  the  party  pays  the  debt 
he  is  entitled  to  1m'  discliarged."  This  obserratiuu 
was  t  rue  of  oniinary  debts,  but  not  of  obligations  to 
pay  under  orders  made  under  section  4  (.J)  of  the 
Debtors  Act,  1869— /n  re  MtWiUiam*,  1  Sch.  ft  lisf. 
160;  £Msy.  Ktatm,  14  W.  R.  fKM,  L.  B.  1  a  P.  «8. 
The  [tunitive  character  of  section  4  of  theDebtonAct, 
KStiSi  which  was  pointed  out  in  MiihUfton  v.  Chicheritr, 
has  been  since  so  often  recognized  *-hat  it  cannot  now 
be  quest ionoti  -see  M'lrri'i  v.  Iniirain,  '2HW.  R.  434, 
l;}  Ch.  D.  338;  ///  rr  <hni,  W.  K.  lol,  40  Ch.  D. 
190;  although  the  court  has  under  the  Aot  of  1878  a 
discretion  to  |;raat  or  refoae  an  atmohment  in  cases 
felUng  within  it,  and  in  one  of  the  latest  cases.  Earl 
r>r  Aylr.*/»r<l  V.  Knrl  r,mld,  40  W.  R.  424.  [1892]  2 
Cli.  liii.  nil  littiichment  against  a  defjiuKiug  trustee 
w.w  refused.  In  re  Rylrif,  .{3  W.  R  (Jj(i,  1  j  U.  U.  D. 
3-29;  /)/  rr  .lAi/mttljf,  84  W.  K.  111.  30  Ch.  D.  480; 
Frttton  V,  Etherin^n,  and  Mitchell  v.  Sitapton,  38 
W.  B.  865,  25  Q.  B.  D.  188,  were  referred  to 
in  the  course  of  the  argument,  but  th^y  are  not 
d-cisions  upon  the  effect  of  section  9  of  flie 
Bimkruiitej-  Act,  1SH3,  on  comn>itments  under  aaO" 
tion  4  of  the  Debtors  Act,  18G9.  In  thesti  cases, 
however,  the  fact  that  a  commitment  under  the  sec- 
tion is  not  to  be  reganied  simply  as  a  form  of  dnl 
process,  but  as  punitive,  is  oistinotly  recognised. 
Having  regud  to  the  Debtors  Aot,  1878,  and  to  the 
(iecisions  to  which  I  have  rcferrred,  it  would  be 
clearly  wrong  now  to  apply  the  observation  of 
Mellish,  LJ.,  in  Cobham  v.  Ihilton,  abtive  quoted  Xxi 
obligations  to  pay  money  in  obedience  to  orders  made 
under  the  Debtors  Aot.  1860,  s.  4  ^31.  Kekewioh,  J., 
tiienCaiie  bad,  in  my  opiniaB,  jmMiaCian  ante  toe 
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[vlit nrs  Act,  \>^C)9,  to  order  an  attachment  agamit 
Aadiewi,  notwithfltanding  his  bankruptuj. 

Bdtin  fliis  case  the  learned  judge  exeraied  tliedis- 
cRlioarnMMed  in  him  by  the  Dt  litora  Act,  ISTS,  upon 
a  eronnd  which,   in   my  opinion,  wim  t- mmi-oiis. 
Amh  ws  tnisted  liia  co-trust^-u  Ilootm,  and  ImndtHl 
iBowy  to  hini.  unci  this  money  was  misapplied. 
Afldrews  is  liabl*-  for  it ;   but  he  was  not  himself 
ffoitj  of  any  dishonesty  or  fraudulent  breach  of 
trait  B[ekewich,  J.,  ordered  an  attachment  to  issue 
against  him  on  the  broa<l  j^round  that  every  tniHt<c 
who  trusts  his  co-truBttf  mid  romits  trust  miuiey  to 
him  uid  dues  not  look  sharply  after  him  is  dishonest 
lad  ftaudulent.   I  cannot  agx«e  in  this  view,  and, 
eonriiteDtly  wifli  the  principles  on  wbich  this  comt 
ai  t<in  reviewing  discretionary  oitlors,  I  hav(>  coino  to 
the  conclusion  that  Andrews'  appeal  ought  to  bo 
allowed.    In  doing  so  I  am  not  in  ting  contraiy  to 
EtparU  Drert,  23  \V.  R.  WMi,  L.  K.  10  Ch.  App.  6aS. 
hi  that  case  a  solicitor  who  had  become  1)aiifanipt  wa.s 
•ttaohod  by  a  baron  of  the  Court  of  E.\cheqner  under 
tike -Ith  section  of  the  Debtors  Act,  1S<)<),  and  he  applieil 
to  the  Court  of  B;tiiktu]>ti  y  t"  n  leu-.i>  hini,  Imt  tlie 
cwurt  refused.    The  Court  of  lUiikruptcy  had,  under 
the  Bankruptcy  Act,  18G9,  which  was  then  in  force,  a 
diacretioii  in  the  matter,  bat  it  declined  to  interfer<>, 
•adMdlish,  L  J.,  said,  "T  think  it  is  not  right  that 

this  court  should  decide  the  quL>stion  whetlier  the 
.attachment  was  issuetl  for  punishment  or  merely  to 
enforce  complian<'e  with  the  order  for  ]^)ayment  of 
money.   That  question  ousht  to  be  decided  by  the 
eoort  which  made  the  order/*    This  decision  and 
passage  are  not  in  jmint  in  the  present  case ;  for  by 
•*  this  court. "  was  meant  in  Kr  ]x'.rte  Thrrr  the  Court 
of  Appeal  sitting  in  Itunki  u])tey.    Tliut  c.au  t  was  not 
eotertaiuiug,  and  had  no  jurisdii  tion  to  entertnin,  an 
Sfipeal  from  the  order  for  arrest.    The  present  ap^n  al 
iiSD  sfipMil  tttm  the  order  for  the  attachment,  and 
ir»  have  to  rehear  tliat  order ;  and  Ex  fiarte  I)ttre, 
thpreft>re,  is  not  really  in  point.    The  result,  there- 
fore, of  the  appeal  is  that  it  succeeds  in  Andrews' 
case,  but  not  in  Ilooton's. 

The  order  appealed  from  must  therefore  be  dis- 
AxtgaA  so  far  as  it  affisets  Andrews,  but  this  is  not  a 
esse  for  giving  him  any  costs.  \^  reganls  Hooton 
thi»  order  will  stand,  but  nothing  will  Ik^  giiined  by 
nuiking  him  jmy  tlie  costs  of  the  appeal,  nor  hus  he 
iuateriaUy  put  his  opponents  to  expense  by  joiuiug 
AadrawB  in  his  appenL 

Lonl  EsHBR,  ILB.,  and  Lopsb,  LJ.»  oommrred. 

Ordlrr  varied. 

SoUeitora  for  the  apodlants,  TTj^ime,  Httlmg,  A 
Wjfime,  for  IT.  J*,  dhnt,  liTerpool. 

Bolidtors  for  tiM  restpmideiit,  NickoUon  A  Pembet' 
tm,  livscpooL 


From  Q.  B.  Div.  ) 
(Lord  Esher,  M.R.,  and  [  Dec  S. 

Lopes  and  Kay.  L.JJ.)  ) 

BoDOEU  V.  IIareison  and  Otiieh.-*.  (a.) 

fl'iji^tri/  Acta — Atturawt  " — <\intrnct  f>'r  sttle  of  laitd 
— RrifiMtration — I'rioritif—  Virrks/iire    /Injittriet  Act, 
(47  it  48  I'i't.  r.  51),      :5.  4,  14. 

The  owner  of  land  in  Yurkuhirt  madt  an  ivjrft'ineiit  in 
vrHinij  tvith  the  itlaiutiff,  l>y  which  the  /vrnifr  injrfeil, 
i»  eoiuuUraiiaa  of  £:200  jMud  to  him  by  the  pkUniiJft  to 

(«.)  Beportad  bj  W.  F  1^  m:rt,  Esq.,  Bairister-at- 

Luw. 


ruiii/ihfr  rn  f'iiii  liuihlinija  mi  the  land,  ami  the  plaintiff 
agrtal  to  purchaac  the  baildint/t  wlten  eompUted /or  £7aO| 
hu  the  £200  altmdf  poid.    TA j«  agrtemeHt  urn  regit- 

tcnd  uitdrr  ihr  Yurfohire  Itrrjistries  Art,  1884. 

J  I:  Id,  that  thi*  O'/rceinent  was  ii(ft  nn  "  oMurance" 
trithin  the  infiiiiin;/  <>/  the  .let  an  (ji  /<>  I"  fntitled  to  be 
reyietered,  aiui  that,  there/ore,  it  had  not  priority  over  a 
prior  mortgase    <Ae  d/^findanU^  rtffidered  suAM^tMiitfy. 

Afipml  from  the  judgment  of  the  Queen's  Bendl 
Divuum  upon  a  special  case  stated  under  ord.  3t»  nr. 
1,  2,  in  an  aotion  claiming  a  declaration  that  the 

pliiintifT  W!is  entitled  to  have  the  premises  comprised 
in  a  coutrtict  dated  the  7th  of  June.  18M>,  transferrtKl 
t/>  him,  and  the  title  deeils  thereof  delivered  to  him. 

It  appeared  that  Naylor,  the  owner  of  certain  land 
near  Leeds,  mortgaged  it  to  a  building  society  to  se- 
cure an  advance,  and  subsequently,  on  the  11th  ol 
April,  1889,  mortgaged  the  samo  land  to  the  defend- 
ants to  S4'curi.  an  iidviince  of  i''J40.  ]ly  nn  li^rreeiuent 
in  writing  dated  the  7th  of  June.  lss!»,  made  In^woeu 
Naylor  and  the  plaintiff,  who  hud  no  notice  of  the 
defendant's  wortj^a^  in  oonsiderntiou  of  £200  then 
paid  by  the  plamttff  to  Naylor,  Naylor  agreed  to 
complete  certain  buildings  tip^m  th*  l.-md,  ;ind  the 
plaintitY  HgrtHnl  to  purchiuse  the  buiiiliiiKs  when  coiu- 

Eleted  for  i'T.jit,  loss  the  £'HK)  already  paid  The 
uildings  were  duly  completed,  but  no  conveyance  of 
the  property  to  the  plaintiff  was  executed,  and  the 
plaintiff  did  not  pay  the  balance  of  the  purchase- 
money.  I'pon  the  30th  of  August,  1889,  the  plain- 
tiff registercil  this  iigreeincut  under  the  Yorkshire 
Kegiatric^s  Act,  1884,  and  on  the  next  day  the  defend- 
ants registered  their  mortgage.  The  mortgaged 
property  was  afterrards  sold,  and  the  balance  of  the 
purchaM-money,  after  satisfying  the  boflding  society's 
imirtgage,  amounted  {■>  i'JIT. 

The  plaintiff  clniiaed  tliis  sum  on  the  ground  that 
the  prior  registration  of  the  agreement  of  the  7th  of 
Juno  gave  him  priority  over  the  defendants'  mort- 
gage of  the  Itth  of  Apm.  The  defendants  contended 
that  the  agreement  of  the  7th  of  June  was  not 
capable  of  registration  under  the  Yorkshire  Registries 
.Vet,  l.sSI,  and  that,  therefore,  flie  regi-.tn»f inn  .-f  it 
was  of  no  effect.  The  DivisioQal  Court  (Mathew  and 
Bruoe.  JJ.)  held  that  the  agreeiaent  of  the  7th  of 
June  was  a  "  meaionuidiim  of  charge."  and  that  it 
was  therefore  entitled  to  be  registered,  and  had 
jdiority  over  the  defendants'  {)rior  mortgage,  which 
was  rc?gister<'d  subseipiently.  Tlie  defendants 
npjtealed. 

tieotioa  3  of  Yorkshire  Begistries  Act.  1884 
(47    ft    49    Viet.    0.    84):    "The  expression 

'  assurance '  shall  include  {itder  alia)  any  conveyance 
or  memorandum  of  charge " ;  "  the  exjjression 
'  conveyance  '  includes  any  assigiinient,  appointment, 
loose,  or  settlement  made  by  deed  on  a  sale,  mort- 
gage, demise,  or  settlement  of  any  land  "  ;  "  the  ex- 
presBum  '  memofandiun  of  charge '  shall  include  any 
memorandum  of  a  lien  or  charge  on  any  land  which 
may  bo  registered  under  the  provisions  ol  this  Act." 

Section  4:  "AH  assurances  .  .  .  liy  which 
any  lands  withm  any  of  the  three  ridingt  are  aftctod 
may  be  registered  under  this  Act." 

Section  14:  !'AI1  aasnranoes  entitled  to  be  regis- 
tered under  tin's  ,\ct  shnll  have  priority  accrding  tO 
the  date  of  registration  thereof,  and  not  according  to 
the  date  of  such  assnrsBcca  or  of  the  ezeoutioa 

thereof." 

JJ.  Abraham,  for  the  deftadiats. 
Lyon,  for  the  plaintifP. 

The  following  authorities  were  referred  to  : — In  re 
Wi<iht't  Uortgagt  TruU,  21  W.  JL  667,  L.  B.  16  £q. 
41 :  Credhndr,  PetUr,  28  W.  B.  86,  K  B.  10  CS. 
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RoDOER  V.  Harrisoit  AXD  OrnERS. 


YoLXLL 


COCTIT  OF  ApPE.1L. 


AfpbS;  Wythea  V.Lee,  4  W.  K.  184,  3  Drew.  396; 
An* JFotem,  I2W.il 686. 10  ILL. Gat.  672;  Tor- 
raneeT.  AiUmi.  20  W.  B.  718,  21  W.  B.  134.  L.  B.  14 

Eq.  124,  L.  E.  8  Ch.  App.  U8;  Lyaaght  v.  Edwarda, 
24  W.  R.  778,  at  p.  779,  2  Ch.  D.  499,  at  p.  306 ;  KeUle- 
weU  V.  W(UMm,  32  W.  R.  8G5,  26  Ch.  D.  601. 

Lord  KflHgR,  M.B. — ^The  qoflatkm  in  thia  caaa  is 
whether  the  affreement  of  the  1th  of  June  is  entitled 

to  be  registerca  undor  tho  Yorkjihire  Registries  Act, 
1884.  It  ia  an  agreement  in  writing,  but  not  under 
seal.  It  u  an  agreenient  for  the  purchase  and  sale  of 
certain  land  and  buildines  subjeot  to  a  condition  to 
be  performed  by  the  vendor — namely,  the  completion 
of  tlie  boildings.  It  is  also  subject  to  the  usual  con- 
dition that  the  vendor  must  make  out  a  Kood  title. 
It  is,  thorcforo,  subject  to  two  conditions  m'ing  ful- 
filled before  the  purcbaaer  can  be  cnlled  upon  to 
accept  a  conveyance.  Ih  that  agreement  an  "  assur- 
ance "  within  the  meaning  of  the  Act  ?  If  it  ia  an 
assurance  by  which  any  lands  within  any  of  the  tbre^ 
ridings  are  afEsotfld,  Motioo  4  eaya  that  it  may  be 
registered  under  the  Act.  By  section  3  tho  expression 
"  assuraiico  "  sli.all  include  {intrr  (ilia)  any  convLytiuce 
or  menjorandum  of  cbarge.  Therefore,  the  oxpreH-sion 
has  its  ordinary  meauinij  and  an  extended  meaning. 
No  one  oould  possibly  say  that  a  conditional  contract 
to  bay  land  is  an  "  aMlinHUW  "  in  the  ordinary  sense 
M  ttniuntood  fef  oonmiiwioers.  Is  it  within  Hm  es- 
tonded  deAoitian  of  aMonnce  given  in  the  Act?  Is 
it  fi  ponvryance  or  mraiorfinduni  of  charge  ?  Now,  by 
section  3  the  expression  "conveyance"  includea  any 
assignment,  appointiuojit,  lease,  or  settlement  made 
by  deed  on  a  wle,  mortgage,  demise,  or  settlement  of 
any  land.  Tharefore  "  oonveyHMO**  ii  tohavoittordi- 
narynMMun^  as  understood  byoi«imnofln,«idan  en- 
larged meaning  including  certain  Other  docnmenta,  all 
of  which  must  l>e  in  t}ie  fumi  of  a  <lee<l.  This  con- 
tract is  clearly  not  within  the  oniinary  meaning  of 
the  word  conveyance,  nor  within  its  enlargiyl  mean- 
ing. When  can  it  be  said  that  this  contract  became 
•  "oonvwyance"  ?  At  the  time  it  was  ngnedP  If 
mot  than,  at  what  lubaeqiiMit  tioia  f  It  wai  laid  that 
Lofd  Oabni  in  OredkntdTT.  BoUer  had  interpreted 
word  *' conveyanro  "  :ts  including  an  wiuitable  i  li.irpc. 
Lord  Caims  wan  tliere  construing  a  differen!  Act, 
(Wait  Riding  Registry  Act,  2  &  3  Anne,  c.  4],  and 
Uiat  is  no  authority  for  tho  construction  of  the  word 
in.  tbia  Act.  If  he  liad  been  considering  the  true 
nmaning  of  the  woid  in  eqoity  or  at  law,  um  deoision 
n^lhl  rare  been  of  gvMnu  importandSk  Bnl  ho  was 
domg  nothing  of  the  kind  ;  be  was  00^  illlaiprating 
the  word  as  usixl  in  a  particular  statute. 

Next,  is  this  contract  a  memonunhim  of  cbarge  ?  By 
section  3  the  expression  "memorandum  of  charge" 
ihall  include  any  memonuidum  of  a  lien  or  char|^  on 
•ay  hMid  which  may  be  registered  under  the  provisions 
of  this  Aot.  Iheie  was  no  lien  or  char^  upon  land 
when  this  contract  was  signed,  and  this  contrat^t  is 
not  a  memorandum  of  any  charge.  A  lien  might 
arise  subsequently,  if  the  contract  full  through  owing 
to  the  default  of  the  vendor,  but  there  luust  then  be  a 
memorandum  of  that  lien  or  clmrgt .  Further,  the 
last  woids  in  the  definition — '*  which  may  be  xupa- 
tcnd under  the  pKmsumsof  this  Aot" — pointecrto 
section  7,  which  dealt  with  a  vendor's  lien  for  unpaid 
porohase-money  or  a  charge  bv  deposit  of  title  deeds. 
This  contract,  therefore,  for  the  sale  and  pordhaae  of 
land  was  outside  the  Act. 

Lopes,  L.J. — I  am  of  the  same  opinion.  This  is  a 
conditional  agreement  for  the  sale  and  purcliase  of 
land.  The  question  is  whether  it  is  ca^mbiu  of  regis- 
tration under  the  ToiUhin  Registries  Act,  1884. 
Section  4  sajs  that  all  asBonaoes  qr  which  aiu^  lands 
an afteled may  be regirtered tndsr tiie AotTBseiion 


3  says  ttint  an  assurance  shall  include  a 
or  weawnHtdum  of  ohacge.  First,  is  it  a  oonvey- 
aaatt  9f  ssoHon  S  ''oonTeyance**  is  to  include  any 
asrignawit  appointment,  lease,  or  settlement  mad« 
by  deed,  fte.  Therefore  "  conveyance."  in  additioD  to 
its  ordinary  meaning,  is  to  include  those  other  matters 
there  specified,  all  of  which  must  be  by  deed.  Con- 
veyance ordinarily  means  an  instranMoA  whiflh  pesBBK  a 
freehold  interest  m  land.  The  present  document  was 
not  a  oonveyanoe  in  its  ordinary  or  enlarged  meaning. 
In  Crrrlhtml  V.  P'lff^r  Lord  Oaimn  mid  that  "  con- 
veyance"  in  that  .\L-t  included  an  tiquitable  charge  on 
land.  But  tho  words  "  nnide  by  deed"  wen  net 
contained  in  the  Act  there  under  consideration. 

Secondly,  is  it  a  memorandum  of  cbarge  ':'  Section 9 
says  that  n  OMmorandan  of  ohacge  shsU  inolode  anv 
memorandam  of  a  Hen  or  ehaige  on  any  hnd  wfaioh 

may  be  registorr>d  iinih-r  t!ii'  pnjvisions  of  this  Act. 
To  see  what  that  niruus  wf  must  refer  to  section  7.  to 
which  it  clearly  applies,  which  says  that  wlicrc  any  lien 


or  ohaigo  on  any  lands  within  any  of  the  thrra 
ridings  is  eUaMdnnmsot  I  ' 
mansy  or  hj  season  of  any  deposit  of  title  deads,  a 


iof  any  unpaid  purchssS' 


memomndam  of  sooh  lien  or  charge  may  be  registered. 

That  refers  to  a  vendor's  lion  for  unpaid  purchase- 
money  or  a  charge  by  deposit  of  title  deeds.  The 
charge  allegeil  t4)  exist  in  the  present  case  is  for 
money  paid  by  a  imrchaaer.  Therafore  this  agree- 
ment does  not  come  within  nOfltion  7,  Mid  OHUIot  he 
registered  under  this  Act. 

Kay,  L.J.— I  agree.   By  aeotion  4  assuranoasby 

which  any  lands  within  anv  of  the  three  ridings  are 
affected  may  be  registered  under  the  Act.    It  would 
never  strike  the  mind  of  a  conveyancer  that  a  contract 
for  the  sjile  of  land  could  be  treated  as  an  assurance 
oi  that  land.    It  is  said,  however,  that  this  instra^ 
ment  comes  within  the  definition  of  an  assnn^iM 
given  in  the  Act.   It  is  said  that  it  is  eithqi:  j^wnvey* 
anoe  or  a  memorandum  of  charge.   First  of  all,  is  it 
a  "conveyance"  within  the  languarro  of  conveyancers!' 
I  never  lieanl  of  the  word  being  appli««d  to  such  an 
instrument.    I  never  heard  of  a  memorandom  evi- 
dencing a  ciutract  of  sale  l>eing  called  a  ooavOTsooe. 
Section  8  of  the  Act,  however,  contains  a  deADiltOB 
of  "conveyance"  as  iadading  aay  assignment, 
appointment,  learn,  or  settlement  made  by  deed  on  a 
sale,  mortgage,  demise,  or  seftieimnt  of  any  liinl. 
All  the  things  said  to  l>e   iiu  luth'ii   in    the  wonl 
"conveyance"  must  be  "  made  by  deed."  Conveyance 
is  to  have  its  ordinary  meaning  among  couvoyancers 
— that  is,  a  deed  by  which  a  froehold  interest  tn  land 
is  transferred — and  is  also  to  indude  certain  Other 
specified  things,  bnt  it  does  not  say  that  it  la  to 
include  a  contrttct  for  those  thing-s.    That  interpreta- 
tion is  assisted  by  the  fact  that  no  case  can  Ix!  found 
aince  the  ?<tatute  of  Anne  in  which  it  has  b»wn  NUg- 
gi'sted  tliat  "  ronveyance  "  included  a  contract  for  the 
sale  of  land.    In  CrnUnud  v.  Putter  there 
gage  by  deed,  and  subsequsntly  s  fortber  i 
duw  of  charge  was  given.   The  latter  was  not  ao 
assurance  of  the  legnT  pst.ite ;  an  additional  charge 
WHS  all  that  was  intenJt  d  to  be  created ;  and  Ix>rd 
Cairns,  dealing  with  a  totally  different  Act,  hold  that 
the  word  "conveyance,"  as  used  in  that  Act,  might 
include  that  memorandnai  Of  i^arge.   The  words 
then  wen  "  deed  or  ooavmaoeb"  showing  that  a 
oonveyenoe  might  be  somelfiing  oUier  llian  a  dead. 
Neither  that  case  nor  any  other  case  wont  sr)  fur  as  to 
say  that  a  contract  for  the  sate  of  land  was  a  '  cou- 
veyancc  "  within  the  mcftiiitig  of  tli-'  A.  t  of  Anne. 
Therefore  the  word  "  conveyance  "  in  this  Act  was  not 
intended  to  include  a  memorandum  in  writing  of  a 
contract  for  the  sale  and  pnrohaee  of  land. 
Sseoadly,  is  it  a  **  nMnwmadnm  of  charge 


Digitized  by  Google 


YoLXLL       (ito«hii.i«8.]_  THE  WEEKLY  REPORTER.  «W 
HisH  Court.  Ik  be  Haktkt.  Hiok  Oqvss. 


purchaser  has  to  show  that  ho  hiis  a  charge  on  the  pro- 
perty. The  purclitt«<3r  ubtains  a  lit  u  for  hia  dejKjsit  only 
in  the  event  of  the  contruLt  K'^'i"??  off  through  the  de- 
fMilt  of  the  vendor,  and  from  that  moment.  That  ia 
Mt  ft  lien  from  the  date  of  the  contract.  It  cannot  be 
Mmad  at  tiwfe  time  that  the  vendor  will  not  carry 
ooi  fhe  oomtraet.  How  can  it  be  supposed  that  the 
Rt^stry  Act  intt-ndrd  the  purchaser  to  register  the 
c<;>utract  as  a  nicmomndum  of  a  charge  which  might 
D6Ter  arise  ?  Sectiun  3  says  that  a  "  memorandum  of 
diaiga"  shall  include  any  meaKwandom  of  a  lim  or 
dnife  on  aav  land  wfaidimi^be  ngistered  lutdar  I3i« 

pronsions  of  this  Act.  Those  luttor  words  are 
rwtrietive,  and  point  to  stn-f  ioii  7,  wliii  h  coiitaiiiH  a 
di'tu;L't  ])rovisioii  that  iin  unjiimi  vfndur'n  lien  may 
be  registered,  and  there  is  no  provision  that  a  pur- 
Aam^t  Han  may  be  ragislerad. 

Appall  allowed. 

SoUdtors  for  the  plaintiff,  Ffw  <k  Co. 
^Bo^otots   Iot^  the  defendants,  Pukirtun,  Stww, 


IQigt)  Coun  ot  Justice. 

In  re  Harvey. 

HaKVEY  v.   OlLLOW.  («.) 

ITiW — Lapte — Children  as'a  class — Issue  taking  by  auh- 
stitutum—WUU  Act{\  Via,  e.  S$>, «.  88. 

The  33r(i  section  of  the  Wilh  Ati,  preventing  lapse  in 
nut  of  gifts  to  a  child  or  other  tWHS  (Ae  testator,  tloes 
n>*  appiff  vAsrs  the  dnit9  or  bepuit  w  lo  ehUdrm  as  a 

dots. 

The  principle  is,  that  the  section  leaves  the  construction 
tftUm  gifU  UHuMcrtit  and  thai  Me  g\fU  are  ttill  to  be 
read  mt  to  thote  only  who  mrvive,  and  not  tu  gifts 
Ui  the ptMtble  members  of  the  class  who  die  in  the  h'/rtinif 
of  the  Itttator ;  and  tltai  the  gift  in  regard  to  those 
ekildren  who  to  die  it  to  to  inUed  at  a  g0  to 
individual*. 

Where  O.,  a  poteiHe  member  of  $ueh  a  daee  of  chil- 
dren, died  in  the  testator's  lifetime,  leaving  istite  that 
inrrived  the  tettator,  and  there  miM  never,  in  fact,  any 
•ihrr  jHHsihU  memlier, 

Held,  in  Cfuforrnity  with  the  <ihi)Vf  jtrincijik,  that  the 
i^rd  Section  di<l  not  apply. 

OImj  V,  Bates,  3  If.  &.  606,  3  I>r.  319,  and  fiiowne 
V.  Hammond,  Joknt,  810. 1  W,  A  Dig.  101,  eKHmdered 
end  feUewed. 

Summons. 

Admiral  Sir  Edwani  Hurvey,  who  died  in  May, 
I860,  by  his  will,  dated  in  November,  lSo7,  be- 
queathed his  residuary  personal  estate  to  trustees, 
upon  trust  aa  to  one  fourth  part  thereof  to  pay  the 
income  to  his  daughtar,  Elisa  Ann,  wife  of  B.  J. 
Emmerson,  for  life,  and  after  lier  daosan,  as  to  the 
capital  of  such  one-fourth  share,  upon  trust  for  the 
child,  if  only  one.  or  the  children,  if  more  than  one,  law- 
fully begotten  and  to  be  begotten  of  his  said  daughter, 
who  riiould,  if  a  son  or  aona  attain  the  age  of  twenty- 
one  years,  or  if  a  daughter  or  dangliten  attain  that 
age  or  be  married,  if  more  than  one  in  equal  sharo** ; 
!ind  if  there  should  be  no  such  child  of  liis  said 
daughter,  then  upon  triust  to  jmy  the  income  of  the 
iii-i  fourth  part  to  the  said  K.  J.  Emmeraon  for  life, 

(a.)  fiflported  by  J.  F.  Waibt,  Esq.,  Barristor-at- 

Lnr. 


in  case  he  should  so  long  remain  unmarried,  and  after 
his  decease  or  marriage  the  testator  gave  this  fourth 
share  upon  certain  trusts  for  the  oenefit  of  the 
testator's  children  other  than  Mrs.  Emmerson,  and 
otherwise. 

Mrs.  Emmerson  had  one  child  only,  a  daosfater. 
This  daughter,  who  attained  twenty-one,  ana  was 
married  in  1863  to  the  defendant  A.  Gillow,  died  in 
the  testator's  lifetime  (vis.,  in  August,  IHtH),  but  left 
u  child  who  nmivBd  tibe  testator. 

Mis.  BomerMQ  diad  m  Febmanr,  1892. 

Tliis  inmmons  was  theretyon  tun  out  to  dater- 

mino  to  whom,  and  for  w£at  flilato  OT  intWHt^  Um 

one-fourth  share  lK'lpnfj:ed. 

Church,  for  the  trustees. 

Farwdl,  Q.C.,  and  Dauneg,  tar  flie  legal  repra* 

sentativea  of  Mrs.  Gillow. — The  circumstances 
of  this  case  dLstinguiiih  it  from  Olney  v. 
Kates,  3  W.  K.  606,  3  Dr.  31'.),  and  Unnvne 
V.  Hammond,  Johns.  210,  7  W.  R.  Dig.  101,  where  it 
was  held  that  section  33  of  the  Wills  Act,  preventing 
lapse  in  case  of  gifts  to  a  child  or  other  issue  of  the 
testator,  does  not  apply  when  the  gift  is  to  the  tes- 
tator's children  as  a  class.  No  doubt,  where  any 
members  of  the  class  survive  the  testator,  those  sur- 
vivors must  take  as  the  children  interested  on  the 
construction  of  the  will.  Section  33  says  that  the 
legacy  shall  not  lapse  or  slip  away  from  tha  bencA- 
ciary,  and  there  is  no  lapse  in  sucn  a  case.  Rut  the 
section  does  apply  to  prevent  laj)se  whore  a  lapse 
would  but  for  the  si-ction  octnir,  as  here,  whether  the 
gift  bo  to  my  child  A.,  or  such  of  my  children  as 
attain  twenty-one.  Whethar  lafOB,  if  it  ware  per- 
mitted, would  benefit  legatees  orer  or  UBfc  of  kin  ia 
immaterial.  Moreover,  the  gift  is  in  terms  to  "  difld 
or  children  "  here  ;  thi»  child  is  therefore  in  the  posi- 
tion of  a  persona  deeignata,  and  for  that  reason  also 
within  section  S3. 

Byrne,  Q.C,  (J.  M.  J'rior,  and  IU>lnrtv>n  Marilinmldt 
for  those  claiming  under  the  gifts  over  in  the  will. — 
The  principle  of  Olney  v.  Bates  and  Browne  v.  Ham- 
mond applies  here.  There  is  nothing  given  by  the 
will  to  any  child,  and  the  case  provided  for  by  the 
33rd  iHition,  tharafore,  dow  notaciaa. 

Forweff,  (JLC,  replied. 

Jan.  iP.^OHiXTr,  J.,daUTeaMdawfitlenJiidgaMiit) 

as  follows  :— 

Olney  v.  Bates  was  decided  by  Kindersley,  V.C,  in 
18dd.  The  decision  turned  upon  a  considemtion  of 
the  established  law  relating  to  a  gift  to  a  class  in  con- 
nection with  the  law  of  lapse.  It  may  have  been 
thought  by  some  that  the  decision  was  founded  upon 
too  strict  an  apiilieutiDU  of  the.se  iloctrinos  to  tha 
33rd  section  of  the  Wills  Act;  and  undoubtedly,  as 
observed  by  Jannan,  as  gifii  to  tlw  tmtator's  children 
as  a  class  are  of  frequent  oooorrcnce,  their  gaclnsioB 
from  this  provision  of  the  statute  greatly  narrows  its 
practical  operation  (see  1  Jarnianon  Wills,  4th  ed.,  p. 
3o3).  But  the  same  point  came  in  I  SOS  before  Wood, 
V.C.,  in  Browne  v.  Hammond,  and  he  followed  and 
adopted  the  decision  in  CMnqf  ▼.  Baiee.  These  two 
authoritiee  have  put  a  outialnietion  on  the  SSrd  section 
which  ha.s  been  since  constantly  acted  upon  by  the 
courts,  and  has  never,  so  far  as  I  am  aware,  been 
judicially  r  illt  li  in  <juestion.  The  decisions  appear  to 
Imve  been  accepted  by  text  writers,  subject  only  to 
tin  <  hservation  already  cited,  which,  however,  does 
not  attempt  to  impeaoh  their  authority,  but  merely 
states  tiiefr  inaotiosi  effect  (see  1  Jarm.,  rdti  sup.,  and 
Theoliald  on  Wills,  3rd  ed.,  p.  ooS).  It  seems  too 
late  after  this  lapse  of  time  for  any  court  to  reopen 
Ilia  qneafeilm  tlms  i^pannC^  eetllaa,  and  upon  wUah 
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nmny  titlos  douhtlt'ss  dfjx'nd  (sec  the  obsiTviitioiis  of 
T>ira  Selbomo  in  Jlfltjluud  v.  Lnrhi,  32  W.  li.  413, 
26  Cb.  D.  2643,  at  p.  271).  I  certaiuly  cannot,  and 
I  ought  not  to  attempt  to  impair  the  deoifliona  or  to 
fritter  awsy  the  priiiciitlcs  u]>on  whioih  they  arc 
found 

The  difference  bi't\v<>eii  a  <^ift  to  named  individuals 
and  a  gift  to  a  cIhsb  in  rt  ferenc^  to  lapse  is  firmly 
estaUi^ed.  A  gift  by  will  to  a  dnsa  is  token,  in  law 
and  in  equity,  to  be  a  gift,  when  it  is  immediate,  to 
those  only  who  survive  the  tcstatoi- ;  :in(l  when  it  is 
not  immediate,  hut  ];i>Mt]H)iic<l.  to  he  ii  pift  to  thost) 
only  %vhii  smvivi!  the  (■•.-(tutiir  nr  cdiui-  into  Ix'iiig 
before  the  period  of  lUstribution.  Take  gifts  to 
children  :  when  the  gift  is  to  a  child  named,  and  he 
diiwinthe  testator's  lifetime,  it  fails  to  take  effect, 
ajpart  from  the  33rd  section.  The  reason  of  its 
tnus  lapsing?  is  fiunul  in  tho  ainbuhitory  nature 
of  a  wiU  which  does  not  couie  into  operation  until 
the  testator's  death;  a  dead  pamm  cannot  take 
under  a  will,  iust  as  a  dead  pencm  oumot  take  under 
a  deed  which  has  an  immediate  operation.  But 
whcrn  the  gift  is  to  children  as  a  cla,ss  to  take  as 
tenants  m  common,  a  child  dying  in  the  testator's 
lifetime  was  exclude*!  by  the  law  as  it  stoo^l  before 
the  passing  of  the  Wills  Act ;  and,  according  to  the 
decisions  already  cited,  the  33rd  section  does  not 
apply,  although  the  child  leaves  issue  that  survives 
the  testator.  The  principle  acted  upon  wiw  that  the 
section  leaves  the  construction  of  these  chuss  fjifts 
unaltere^l,  and  that  the  giits  arc  still  to  be  read  as 
gifts  to  those  only  who  survive,  and  not  as  gifts  to 
the  possible  membera  of  the  dass  who  die  la  the 
testann's  lifetime;  and  that  the  gift  in  regard  to 
those  children  %vlio  so  die  is  not  to  bt>  treated  as  a 
gift  to  individuals.  The  difference  between  gifts  to 
individuals  and  to  a  class  is,  if  I  may  use  tlie  (>xprt'.s- 
sion,  engrained  in  the  law.  It  is  well  illustrated  by 
ZcoAe  T.  Bebinaon,  2  Mer.  363,  and  the  nnmeroos 
subsequent  decisions  on  the  same  point,  including 
PearJu  v.  MwrUti  in  the  House  of  horda.  29  W.  R.  1, 
5  Apr).  Cas.  711.  The  distinction  formed  the 
gromm  of  the  dc<:;ision  in  Oinnj  v.  Ba(<n  and  llnn/'in  v. 
llummmd.  Kindcrsloy,  ^'.C.,  in  Oltiry  v.  /jfi?',i,  laid  it 
down  that  the  effisct  of  the  devise  which  he  ha4  under 
oonsideration  was  to  give  to  children  living  at  tho 
death,  and  "  th<Tefore,"  as  ho  says,  "  tlicrc  was  no 
gift  to  Mrs.  Fost^T,  and  the  statute  only  applies  to 
the  representatives  of  childntn  or  issue  lio  whom 
flomethinff  is  given."  Wood,  Y.C.,  in  lirowne  v. 
HammtnM,  ooncnrs  in  this  opinion,  and  says  expressly 
that  a  gift  to  children  as  a  class  is  jiot  within  tlie 
33rd  section,  and  he  goes  on  to  e.xplaiu  that  a  know- 
led;;e  of  tlie  law  as  to  tho  operation  of  a  gift  tO  a 
class  must  bo  imputed  to  a  testator. 

But  it  was  conti  iidcd  in  the  case  before  me  that  tho 
•eetioa  does  apply,  beoansa  fheie  was,  in  the  ovent« 
whioh  happened,  no  ohOd  of  the  testator's  daughter, 
Mrs.  Emmerson.  who  took  under  the  gift  to  her 
childn'H.  Conse^piently,  as  it  was  urged,  there  was  a 
lapse,  and  tho  authorities  therefore  do  not  apply. 

Mrs.  Emmerson  had,  in  fact,  one  child  <nily,  a 
dangliter,  who  died  in  tiie  testetor's  Hfetime,  leaving 
issue  who  survived  the  testator. 

But  this  couteuLion  is,  when  exanuned,  only  asking 
me  in  another  form  to  bold  that  tho  gift  to  the 
testator's  daughter's  children  aa  a  class  is  in  effect  a 
gift  to  indimiiala.  Mr.  Dauney  felt  this :  he  raised 
•a  argument  upon  the  construction  of  the  will  which, 
although  it  was  nntenable  and  rtresently  abandon<Hl, 
is  worth  noticing,  ITe  fasttnecl  mi  the  wuids  "  for 
tixo  child,  if  only  one,"  at  the  Ix-giuiung  uf  tho gift  to 
the  daughter's  children,  and  said  that  the  daq^ter's 
child  living  at  the  date  of  the  will  was  a  pmona 
di^gnaia  hf  virtoe  of  Cheia  words,    lbs  antwar  ii 


simple.  These  words  of  amplification  do  not  make 
the  gift  tlie  less  a  gift  to  a  class.  A  gift  to  all  tin 
testator's  grandchildren  as  tenants  in  coninOB  wosH, 
without  such  words,  carry  the  whole  ptopertj  Is  si 
only  child ;  and  if  the  daughter  had  bad  an  arar-hin 

child,  wh<j  being  a  s<jn  had  attained  twenty-one.  »r 
being  a  daughter  had  married,  that  child  would 
unquestionably  have  taken  Mrs.  Emnieraon'i  sliare, 
and  would  jost  as  mush  or  as  little  have  been  aa  only 
child  withm  the  words  relied  on.  The  dsscriptire 
words  are  not  a  designation  of  any  particular  child. 
In  tnith,  I  am  asked  to  depart  fruiu  the  principle  oi 
the  two  decisions  i;it<-<l  b}'  hohling  that  the  jjfift  to 
the  grandchildren  has  lapsed  by  reason  of  the  (tc^ktb 
of  a  possible  member  of  the  class  in  tho  testator'i 
lifetime.  It  ia  not  oomdi  to  say  that  it  has  l^sed 
for  that  reason ;  it  has  fsfled  to  take  effset  by  rtsm 
of  there  being  no  ginndehild  to  take;  by  reason  of 
Mrs.  Emmerson  (who  survival  tiic  testator)  nothannj 
had  any  cliildren  or  child  answering  the  dcacripticn. 
It  was  impossible  to  say  that  the  gift  had  fMltd 
until  lbs.  Emmerson,  who  might  have  had  etiwr 
children,  had  herself  died. 

Moreover,  if  I  acceded  to  tho  contention  of  Mm 
Gillow's  rejiresent  iiives  extraordinary  anoiualic? 
would  result.  If  a  tistntor  had  several,  say  ti»«. 
childnm  living  at  the  date  of  his  will,  and  four  of 
them  died  in  his  lifetime  leaving  issue  who  snrrind 
him,  the  elFeot  of  the  decisions  is  that  the  fifth  dnU 
surviving'  W')uld  take  the  wliole;  but  if  tliat  child 
also  happencsl  to  die  in  the  testator's  lifetitue  leamjs 
issue  who  survived  him,  the  rejuvsentatives,  not  onir 
of  the  fifth  child,  but  also  of  all  the  other  fow 
ddldran,  would,  aocording  to  the  argnmMit,  bs  Ittit 
and  in  equal  shares.  And.  further,  if  there  had  bea 
a  sixth  child  who  had  die<l  before  the  date  of  tip  will 
h  aving  issue  who  survived,  the  represenUitive*  of  th»t 
sixth  child,  who  by  no  possible  construction  of  tk 
will  could  himself  have  talem,  wonld  be  inevitably  kt 
in  to  share  with  the  representotives  of  his  btoHMn 
and  sisters  all  dying  as  above  supposed  For  fiiw 
reasons  I  am  unal»le  to  hold  that  tht?  rejiresentariv  -. 
of  the  deceased  grauddaughter  can  take  auythiuj; 
under  this  wilL 

Solicitors  for  the  personal  representatives  ol  HCL 

Gillow,  Sixrrliltf,  Miim/i>r<l,  Lati'din,  %{■  /('<<•/' r.-\ 

Solicitors  for  the  trustees  and  other  paitis 
interested,  /Vo-r,  C'AarcA,  A  AdOKM,  for  A  T. 
EmmertoH,  tiondwich. 


Chan.  Div.  \  y^,,  *m 

Stirling,  J.  /  ^ 

ATTomnnr-OBinaui.  v.  Moobs.  (o.) 

Coroiirr  —  Trtdsiirf  troir  —  TitU  "f  /Vtn'<7>it"* 
—f.ira)Uto  subject — Citromr'a  inquisition — Juriididi^ 
—Coromrs  Att,  1887  (90  <ft  91  Fttf.  e.  71),  Sfc  4  (1). 

IS  (1),  36. 

J'he  Vrowu  is  prima  face  fufiU"!  to  traieiirt  fnur,  <!*" 
it  it  not  necessary  that  nu  imjiitJit  sLmld  be  hel'l/i'rthr 
purpoM  <{/■  informing  the  (Jnma  attoitt  rigktt  {/vUo*- 
iiiif  the  frtsA  ca^e  (/  Reg.  v.  Toole,  16  W.  A.  439);  M 
itM  titir  mitij  hf  'liyi!<ir>,i  hi/  0  ^rojtf  to  tt  tu^fed  ti  tf* 

/r<tuf/uM:  <i/'  (rtanirr  (rurf. 

Articles  <</  nilrrr  '/vrr  found  ainixalfd  in  (ht  'iirJ^- 
The  coroner  fur  the  district  held  an  imjiint  on 
Iiefort  a  jtarj/t  idio  unattimoudy  agreed  that  /Ae  arf<-/'f 
tiwre  freosiirs  frsw.   Tktweitir&m  dmred  to  iM'^ 

(a.)  Reported  by  W.  Sdai  r  i-nss  aoDD4BD, 
Banister-at-Law. 
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trttuure. 

SM,  that  the  coroner  hat  no  /urtadidiAn,  either  under 
tkt  Conmere  Ad,  1887»  or  oCAerwiie,  (o  ifefcrmfae  <Ae 

^wdion  of  tiiU, 

Motion. 

This  was  a  motion  on  behalf  of  the  Crown  asking 
ior  an  ordar  dirooting  the  coroner  of  E^eraford  to 
dipoat  owteiB  arlioIeB  of  plate,  alleged  to  be  treaeore 
tme,  in  court,  or  for  an  injunction  restraining  hini 
from  parting  with  the  possnssioii  of  the  articles  to  iiuy 
persons  otln  r  than  the  Ivonis  Coninii8sioiii.T8  uf  hir 
jUiesty'a  Treasury  pending  the  trial  of  the  action. 

On  the  16th  of  Deceiiu>er,  1891,  two  men  were 
fanetiDg  rabbits  on  a  faim  at  Stoke  Prior,  in  the 
of  Hereford.    One  of  them,  on  putting  his 
bjuid  into  a  mbLif-hole,  discovered  a  piece  of  silver 
pUte.   Further  neurch  wu»  made,  and  ultimately 
ftawo^ •chalice,  two  pyxes,  aad  ft  p»tm,  all  of 
■Inv,  wHvimearthed.  On  the  diaoovwy  bdng  made 
faKrwn,  the  ooraner  for  tiie  diatriot  took  poaseaaion  of 
the  plate,  and  proceeded  to  hold  nn  inqiipst  on  the 
treasure  before  a  jury  empanelled  for  the  purp<)s«;. 
The  juT}'  unanimously  agreed  that  the  plate  was 
treawue  trove,  and  thereupon  a  claim  was  made  by 
the  loud  of  the  manor  to  the  plate,  on  the  ground 
that  he  was  entitled  under  a  deed  of  grant  of  "  royal- 
ties," dated  in  16*20,  and  executtnl  by  King  Jiuues  I., 
t^.|  th<  ^larquis  of  Kuekinghani,  a  prts.lece88or  in  title 
to  the  ]>re8i  nt  lord  of  the  manor.   The  jury  failed  t<j 
agne      to  the  ownerah^  d  the  plate,  and  the 
eoBoner  bound  thamorer  to  iqipw  at  the  next  a^sixes 
far  die  ooinily.  Ota  that  oocaaion  one  of  the  j  ur>-  was 
nhnnnt  tllllinn|:ll  iHniian.  and  Day.  J.,  discharged  them. 
An  appKcataOD  was  then  made  to  his  lordship,  on 
behalf  of  the  Crown,  that  the  coroner  be  directed  to 
taoord  the  TerdicA  ol  "treasure  trove"  iqton  the 
iBi|idiiliao.  Bay,  J.,  being  of  oninion  that  the  in- 
quiry was  not  then  c<)niplet(»,  ana  that  the  coroner 
was  bound  to  inquire  into  the  question  of  title,  refused 
this.    He  said  the  office  of  coroner  was  a  very  luu-ient 
Utd  reapoDsible  one,  and,  being  an  oHicer  of  the 
Grown,  oe  had  to  inquire  into  the  dues  of  the  Crown, 
endaatotiie  laUiiigin  of  the  rights  of  the  Crown. 
The  Crown  was  entitled,  primti  /a<  i, ,  to  treasure 
trove,  though  not  absolutely,  and  had  in  many  in- 
ttanoes  granted  those  rights  to  the  subject.  The 
eoroner  was  jostified  in  this  case  In  the  oonne  he  had 
tdofibai,  beomiaail.  without  oonildflring  daima  made, 
eoroner  had  to  Band  treaanre  over  to  tlieOrown, 
the   subject  would  only  have  the  very  pncaiioiia 
rfe]iie<iy  of  presenting  a  petition  of  right. 

Thr  coroner  thereupon  arranged  to  hold  a  fresh  in- 
Qoiiy,  when  the  preaent  action  was  oommenoed  by 
m  CSrown,  and  the  notion  a*  aboiva  atated  was  ma^ 

Sir  John  Riyhy,  8  0.,  and  Infjfe  Jmjce,  iat  the 
motion,  conteniL  d  that  no  further  imjuiiy  by  the 
coroner  was  necessary  ;  the  jury  haA^g  found  a  ver- 
dict of  treaaoxe  trove,  the  coroner  had  merely  to 
reeocd  the  verdiot,  and  then  his  duties  were  at  an 
end,  aad  he  liad  no  fmiadiotion,  by  statute  or  other- 

wise,  to  try  the  question  of  title.    They  asked  fur  the 

C action  of  the  plate  until  the  question  ot  title  had 
detennined  by  this  ooart. 

Ottmer,  tat  the  ootoner,  argued  that  there  had  been 
BO  Tsrdiet,  nothing  radmed  into  wiiting,  and  there- 
f ore  another  inqneat  most  be  held.  For  ^is  puq>oKie  it 
wa*  necessary  that  the  coroner  should  hold  the  jilut*-, 
in  order  that  the  jury  might  view  it.  [lie  reterre<l 
til  sections  4  {'!),  IS  (1),  and  .'JG  of  the  Coroners  Act, 
1H87.3  On  the  suggestion  of  his  lordship  he  was 
wiDiiig  to  glva  an  udBrlakiug  not  to  part  wiih  the 


posasasion  of  the  articles  mentioned  in  the  notice  of 

motion  until  further  order. 
A.  J.  David,  lor  the  lord  of  the  manor. 

STiRLmo,  J. — Having  regard  to  the  tnm  the 
matter  ha.s  taki  ii,  it  is  not  neeessary  for  me  to  miikoa 
formal  order,  but  1  will  say  ii  few  words  in  order  to 
explain  the  ground  upon  )i  I  proceed.  This 
action  ia  brought  by  Her  Majesty's  Attomsgr-General 
•gafaist  the  eoroner  ol  the  district  of  Hereftm,  audit 
asks  that  "  the  defendant  may  be  ordered  forthwith 
to  dejwsit  in  court  the  three  silvt  i-  cups,  silver  cluilice, 
silver  paten,  and  silver  pyxes  in  the  iihiur  si-nient  upon 
the  writ  of  summons  in  this  action  mentioned,  and 
claimed  to  be  treasure  trove  belonging  to  Her  Majesty, 
or  otherwise  that  he  may  be  restrained  by  injunction 
until  the  trial  of  this  action  or  further  order  from 
delivering,  jmrting  with,  or  in  any  manner  dis]>osing 
of  any  of  the  articles  aforesaid  to  any  person  or 
persons  other  than  the  Lonls  CominissiaiMn  Of  Her 
Majesty's  Treasury."  The  cireumstanoes  are  some- 
wbat  peculiar.  It  appears  that  the  articles  mentioned 
in  the  notice  of  motion  wen*  found  concealed  in  the 
earth,  that  the  finders  t<Jok  them  to  the  coroner,  and 
that  the  coroner  now  has  them  in  his  possession.  An 
inquest  has  been  held,  and  the  pruceeediugs  have 

E roved  to  be  abortive  in  this  way.  There  appears  to 
ave  been  no  question  that  the  articles  are  treasure 
trove.  The  jury,  lis  I  understand,  were  willing  so  to 
find,  but  the  coroner  desired  that  the  intjuiry  shouhl  be 
]<ro8ecutod  further,  and  that  the  title  to  those  articles 
should  be  found  by  the  jury.  The  Juy  were  unable 
to  agree.  The  matter,  in  poiraanoe  ol  the  CoroBsn 
Act,  was  adjourned  to  the  assSass.  It  came  before 
Day,  J.,  who  discharged  the  jUTJ.  Therefore  there 
has  Vteen  no  finding  as  yet  in  the  matter,  and  it  is 
proposed  by  the  coroner  to  hold  a  further  inquest. 
Wiui  that  I  am  not  aaked  to  interfere,  and  I 
otmoeive  it  to  bono  part  of  my  duty  to  interfere.  But 
as  certain  observations  have  been  made  by  the  learned 
judge  at  the  trial  which  have  been  read  to  mo,  and 
wliich  would  se<  (II  t  .  point  to  a  conclu.<tion  which  does 
not  quite  occur  to  me  to  be  the  one  in  accordance  with 
the  authorities  that  have  been  cited,  I  desire  slm|ilj 
to  refer  to  one  or  two  anthoiities. 

First  of  sltt  T  wiH  refer  to  Ghitty  on  the  Pteroga- 
lives  of  the  Crown,  where,  at  p.  152,  "  treasure 
trove"  is  thus  defined:  " Treasure  trove  is  where 
any  gold  or  silver  in  coin,  idate,  or  bullion  is  found 
cono«ded  in  a  house,  or  in  the  earth,  or  other  private 
place,  the  owner  tiiereof  being  unknown,  in  which 

c  ;i«i>  f  lie  treasure  iM'longs  to  the  king,  or  bis  grtintee 
having  the  franchise  of  treasure  trove  ;  but  if  he  that 
laid  it  be  known  or  afterwards  discovered,  the  owner, 
and  not  the  king,  ia  eutitled  to  it ;  this  prerogative 
right  only  applj-ing  in  the  absence  of  an  owner  to  claim 
the  prop^iy ."  Now  there  is  no  question  at  all  at  the 
present  moment  that  a  primS  facie  case  of  treasure 
trove  has  been  made  out.  I'l  iimi  fnrif,  the  title  to 
trt)a.sure  trove  is  in  tlie  Crown,  but  no  doubt  that 
titi«!  will  bo  displaced  by  prixlucing  a  grant  to  a  sub- 
ject of  the  franchise  of  treasure  trove.  Bat  the  ques- 
tion between  the  Crown  and  the  snb|eot  mnst  be 
deeidc<l  by  an  interpretati(m  of  the  grant,  and  I 
i:annot  conceive  that  it  is  possible  that  that  title  e;in 
be  decided  either  by  the  coroner  or  by  the  verdict  of 
the  coroner's  jurj'.  It  does  not  seem  to  mo  that  it  is 
a  matter  which  falls  within  the  jurisdiction  of  the 
coroner  in  cases  of  this  kind  to  determine  that  title 
under  soction  36  of  the  Act  of  1887.  That  Act  says 
that  "  a  coroner  shall  continue  as  le  retofure  to  Imve 
jurisdiction  to  inquire  of  treasure  that  is  found,  who 
were  the  finders,  and  who  is  sui^'cted  thereof." 
Now  it  is  limited  to  an  iaquizy  who  were  the  findets. 
and  wlio  ia  nipaotod  flisnol.  I  do  not  see.  as  at 
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DNMBt  adviwd,  thai  there  u  nay  jariidiotion  at  all  in 
U0  ooroner  to  detannine  the  mm.  No  doabt  he  maj 

have  incidentally  to  refer  to  the  title,  as  was  the  oaie 
where  the  rerdict  of  the  jury  is  set  out  on  p.  536  of 
Umfrerille  on  the  Law  and  Praotice  of  the  OfiBce  of 
Conman ;  but  I  think  it  its  abaolutely  impos8ible  that 
aOBOldiag  to  law  that  title  can  be  determined  by  the 
ooMner.  That  heing  ao,  it  is  further  oUac  to  my 
mind,  aooordrng  to  the  authoritiefl,  that  the  title  of  the 
Crown  is  independent  of  the  finding  of  the  jury. 
Chitty  on  Prerogative,  p.  259,  says :  "  As  to  per- 
sonalty, the  general  rule  seems  to  bo  that  the  king  is 
entitled,  wit£oat  office  or  other  matter  of  record,  as 
to  tiie  «aae  of  goods  and  cAosm  tn  aetbm  off  fdont, 

wreck  of  the  swi.  trea.miro  trove,  or  the  profits  of  lands 
of  clerks,  «ic.,  » imvicted  of  felony,  or  of  p«»rBons  out- 
lawed in  a  perR<jnaI  action,'"  and  the  learned  author 
goes  on  to  cato  the  following  passage  from  Blaukstone : 
"  with  re^rd  to  other  matters,  the  inqaaata  of  offiee 
still  remains  in  force,  and  are  taken  apon  propor 
oocasionB ;  being  extended  not  only  to  lands,  but  aiso 
to  goods,  and  especially  as  to  forfi-iture  for  offpnces." 
8o  that  although  it  may  be  .proi>er  that  an  inq\io8t 
■hould  be  held  for  the  purpose  of  informing  the 
OkOTm  M  to  ita  xighta,  it  is  not  fmnntiBl  '**wy>H«"g  to 
tiie  law  as  fhen  laid  doiwn  to  fhe  titie  of  llie  Grown 
to  chattels. 

Then  that  view  appears  to  me  to  be  bonie  out  by  a 
ease  in  Ireland  to  which  I  have  been  referred — lif'tj.  v. 
Toots,  16  W.  B.  439,  in  which  the  conclusion  was 
anifed  at  altar  an  investigation  which  evidently  was 
moifc  oanfollj  eoaadoied  of  all  the  old  cases,  that  in 
an  indict]i;flnt  for  conoealing  treatture  trove  it  is  not 
necessary  to  state  any  inquisition  before  the  coroner 
or  office  found  as  to  the  title  of  the  Queen.  That 
being  so,  the  Grown  is  clearly  entitled  to  come  here 
•nd  to  ham  ito  title  detormmed,  and,  as  it  would 
mem  to  me,  moat  euuvurfsntly  datarodned,  in  an 
action  of  this  sort  in  which  questions  arise  as  to  the 
construction  of  ancient  C^o^vn  grants  and  other 
matters  which  cannot  be  properly  gon(»  into  at  the 
coroner's  inquest.  I  think,  therefore,  the  Crown  is 
fully  entitled  to  come  here,  and  that  it  is  entitled  to 
have  the  articles  the  title  to  which  is  in  question 
secured  until  the  dispute  which  has  arisen  is  aettled. 
For  that  purpo-e  it  hoi  nis  to  nje  that  the  lord  of  the 
manor  ot^ht  to  be  made  u  party,  and  the  learned 
Solicitor-General  is  willing  that  he  should  bo  let  in 
Mid  that  the  writ  should  be  treatad  as  amended  at 
onee,  w>  tiiai  he  would  be  made  a  deCnidant  imme- 
diately. He  appears  on  this  occasion  by  rounsrl. 
The  learned  counsel  for  the  coroner  has  a«ke<i  me  that 
he  may  not  be  deprived  of  the  articles  with  a  view  to 
the  inquisition  wnich  he  proposes  to  hold.  I  think 
Oat  is  teaaooaUe ;  but  be  it  wflling  to  give  an  under- 
taking not  to  |>art  with  them  until  the  further  order 
of  the  court.  I  am  willing  to  accept  that  under- 
taking. That  iH  all  that  in  necessary  to  lHapnai)  ol 
this  motion  on  the  present  oc<:a8ion. 

The  motion,  therefore,  will  stand  over  generallv, 
but  when  the  coroner  has  performed  lus  duty  and  held 
llie  inquest,  I  suggest  that  rhe  moat  oonTsment  oonrse 
would  be  that  he  should  make  an  application  to  the 
court,  when  it  will  be  able  to  decide  the  question  of 
the  costs ;  the  costs  of  tbia  motion  oo^il  to  abide  the 
lesalt  of  the  tiiaL 

Then  will  be  no  nndflctaUng  in  daaugei. 

Solicitor  for  the  Cks>wn«  Solieitar  to  tte  Tnanuy. 

Solidtors^for  the  coroner,  J.  T.  it-  G.  F.  Mar$hall. 

Solicitor  for  the  lord  of  the  manor,  H,  Andr*w$t  fox 
W,  T,  Sdtt  Laominatar. 


Jan.  2.5 ;  Feb.  7. 


Chan.  Div.  \ 
Yaoghan  Williams,  J.  f 

In  rf  The  Vakiktiks  (LiMiTEn).  (a.) 

Company —  Windiny  up — Shnri  holder' s  jtriitiun  for  mm- 
puUory  winding  up—Subseauent  rttdutioa  for 
tary  winding  Mp — Fr^omderatittg  ii^waue  cut 
tkurAeUer. 

When,  after  tfte  prmtdation  t>f  a  tharehotden*  pdS^ 

for  the  winding  up  of  a  rompauy  hij  the  crmri,  a  tpnial 
resolution  is  pasted  for  voluntary  wimlituj  itp,  tht  rmrl 
will  inquire  into  the  composition  of  the  majority  niin-j 
f'tr  the  voluntary  .winding  up,  and  if  it  it  fvmtd  ttut 
there  art  matltr$  requiring  imtedigation,  and  lAof  lie 
remdutiou  was  passed  by  the  preponderating  infttuMtnf 
one  tharehoider,  a  compuiaorg  order  wiU  be  made. 

In  re  West  Surrey  Tanning  Oo^,  14  W*  A  1€0I, 
L.  R.  2  Eq.  131,fotUneed. 

Petition. 

This  was  a  petition  Inr  sharaholders  holding  respec- 
tively levanty-five  and  fif^  abares  to  wind  up  dw 
aboTO-named  company,  wliidi  waa  inoorpor^sd  ia 
Angnst,  1892.  with  a  nominal  capital  of  £100,004 
divided  into  .>(),U00  shares  of  £2  each.  The  ohjecU 
of  the  company  were  to  adopt  an  agre«>ment  <>{ 
the  a6th  of  Aogost,  1892,  between  William  Fostar 
8haw  and  a  tmstae  of  the  oompany,  and  to  undsrtsb 
and  carry  on  the  business  of  opera  house,  tbsatricil 
or  music  hall  or  cafe  chantant,  p^)p^iet'0^s. 

The  agreement  of  the  "Jjth  of  Aug\i8t,  \S92,  pro- 
vided for  the  gpnnting  of  a  lease  by  b»haw  to  tbe 
company  of  a  piece  of  land  in  St.  Martin's  lIlWK* 
I>iceeter-square,  in  the  county  of  London,  at  atmt 
of  £1,200  per  annum,  and  that  a  tihaatre  shoeU  tw 
built  on  the  groimd  by  Shaw,  who  was  promoter  <tf 
the  company,  for  £89,000,  payable,  as  to  one-third,  in 
fully  paid-up  shares  of  the  oompanjjr  when  formed,  tt 
the  (mtion  of  the  direotora.  The  pnoe  wae  payshte,  •• 
to  £20,000,  fourteen  days  aftar  allotment  off  shsns, 
and  as  to  the  residue  upon  the  certificates  of  the 
architect  of  the  company.  The  af^eement  wi* 
adopted  by  the  company  on  the  19th  of  S«'jit>'i:!l>-T, 
1892.  The  theatre  was  to  be  completed  in  tveln 
months.  By  another  agreaaaent,  oiade  the  28th  <d 
October,  1892,  between  tiie  company  and  Shaw,  the 
first  agreement  was  modified  by  a  proviaon  thst 
£47,000  should  V)e  payable  in  fully  paid-up  share*,  le*» 
any  sum  of  cash  received  by  the  oompany  in  respect  oi 
shares  prior  to  the  1st  of  l^y.  1808,  excepting  JUtiO  to 
be  retained  for  the  use  of  the  company.  TbMS  ihsra 
wers  to  be  iMoed  to  tiie  vendott  l^instafaaenla  as  ttt 
works  pfoooaded. 

The  original  directx)rs  thought  the  number  of 
applications  for  shares  was  insufficii'nt  to  juftif)' 
them  in  going  to  allotment,  and  two  of  them 
ratiied,  but  the  remaining  directors  aftar  having 
arranged  the  modification  of  the  contract  wMft  to 
allotment.  It  appeared  that  the  amount  of  cash  st 
the  company's  bankers  was  insufficient  to  enable  tbe 
company  to  carry  out  its  contract.  The  LoiKkn 
County  Coimoil  refused  to  givs  HnB  necessary  sandaoa 
to  the  plan  of  the  biuldinga  roopoaed  to  be  erected. 

nie  petition  alleged  that  it  bad  become  impoenUe 
to  carry  out  the  agreement,  and  that  it  was  just  an  i 
equitable  that  the  company  .should  be  wound  up  I  y 
the  court.  Since  the  presentation  of  the  petition  tie 
oompany  had  duly  passed  a  special  reaolutton  for  vdaa- 
tary  li<^uidation,  with  the  seorataiy  as  liqvidaior.  It 
was  objected  by  the  petitionera  that  tbe  voting  at  the 
meetings  at  which  the  resolution  for  voluntary  wind* 

(a.)  Keportod  by  V.  db  S.  Fowxjb,  Esq.,  Baixistar- 
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np  was  pass^i  wa«  deceptive,  inamnuoh  as  the 
majority  of  vutes  wure  in  re8j)ect  of  shares  held  by 
Shaw  aud  uot  were  iudependeut.  The  flpuM  are 
fUted  in  his  lordship's  judgment. 

FttrweU,  Q.C.,  and  Job  Bradford,  for  the  petition. 

JMoe,  Q.C,  and  Abraham,  for  the  company,  ra- 
famd  to  the  following  cases  : — In  rr  Middleahomugh 
immUy  Aooms  Co..  28  W.  R.  868,  14  Ch.  D.  1U4, 
hnChldOo.,  27  W.  R.  757,  11  Ch.  D.  701;  fn  re 
Lcu'jhatn  Skatituj  Rittlc  Co.,  5  Ch.  D.  H69,  2o  W.  R. 
Dig.  66;  Ih  re  KratnapoUky  BettauratU  and  Winter 
Ma  Ok,  40  W.  B.  6§l>.  [fwi]  S  Oh.  174. 

JTi^yms,  for  ahaiehddmin  oppodtioii. 

Fanirll,  Q.C.,  in  reply. — The  court  will  ordnr  a 
compulMry  winding  up,  notwithstanding  a  Tolantary 
winding  up,  if  the  voluntary  winding  np  ia  »  ahain  : 
ne  the  jodgment  of  James,  L.J.,  in  In  re  Gold 
Co.;  Ir  n  We$l  Surrty  Tanning  Co.,  14  W.  R. 
IOW.L.B.3Bq.787. 

V.vrGiiAX  Williams,  J.— It  does  not  rtpix-ar  by  the 
'  ootract  of  the  2dth  of  August,  1892,  that  at  this  time 
:beie  was  any  plun  in  existence  or  any  architect  of 
the  company,  although  X  supDOM  that  Mr.  Shaw  had 
h  cftet  jprapared  fdaos  Unuof.  It  ia  to  be  obMrved 

th'U  thp  nTi?t  issue  of  sharps  to  thn  vendors  was  to  bo 
iiijiut«iiat<ly  after  the  balcony  girders  should  have 
been  plaet-d  iu  a  luaiiner  and  according  to  plans 
approved  by  the  London  County  Council.    The  pros- 
^>«<;tus  says  that  "  the  plans  have  been  prepared  by 
Mr.  Qreatbach,"  and  "  the  buildings  will  be  ereoted 
n  strict  accordance  with  the  known  requirements  and 
res^ulati' ins  of  tlin  Tyiinrl  )n  County  Council."  The 
afiiiiavitH  do  not  make  it  clear  how  many  shares  other 
tbau  Tondors'  shares  were  in  fact  applied  lor  and 
iaoed,  bat  the  total  amount  ^ud  into  the  oompBiiy's 
hankm  in  leepeot  of  applics'faoiie  Beems  to  befe  been 
£2.87.^.  and  tho  whole  available  oush  of  the  company 
-wms  to  have  been  insufficient  to  eruiblH  the  company 
fo  cjirry  out  tho  contract.    The  company  set'm  to 
have  paid  Mr.  Shaw  £1,000  on  October  21  and  £350 
111  the  course  of  November  and  December.   The  sum 
|Midto  Mr.  Shaw  seems  to  have  been  largely  expended 
m  the  payment  of  the  legal  costs  and  office  expenses. 
The  London  Gbunty  Council  refused  to  sanction 
the  plans  presented  to  them.    The  petition  alleges  in 
sabstanoe  that  it  ii  Jut  and  equitable  that  the  oom- 
pun  should  be  wound  up,  because  the  snbstratam 
of  ton  oompany  is  gone,  it  being  plain  that,  in  Tiew  of 
»ant  of  funds  and  the  refusal  of  the  London  County 
Council  to  sanction  the  plans,  the  scheme  cannot 
br*  carried  through,  cstjecially  as  the  refusal  of  the 
coonty  council  was,  as  I  gather  from  tho  statement  of 
the  ehatrBiaa  of  the  company,  based  on  the  insuffi- 
a^ncy  of  the  ground  space  aflioitded  by  the  land  the 
•abject  of  the  lease. 

It  se<"ms  clear  that  there  must  be  a  liquidation,  and 
the  only  question  which  I  have  to  decide  is  as  to  the 
oKid*  cif  ttraidation— shall  it  be  volnutaiy  or  compul- 
eoijf  Itiiaaklon  behalf  of  the  compeiqrthBt  the 
dMuvhoIden  of  tiie  oompany  have  expressed  a  dear 
wish  in  favour  of  voluntary  liquidation,  and  that  the 
f-etition  ia  a  wrecking  petition  by  two  shareholders 
who  bold  only  75  and  50  shares  each,  and  that  a  com- 

Eolaory  order  will  largely  increase  -the  costs  of 
qnidetioii.  It  is  said  on  behalf  of  the  petitioners — 
first,  that  the  voting  at  tho  mooting  of  shareholders 
)<  d«;<*ptivp,  for  that  of  the  ^,CuV3  votea  in  favour  of 
■  iluiitiirv'  liquidation,  2,570  votes  worn  iu  respect  of 
<^:itu-es  held  by  Mr.  Shaw,  and  I  understand  it  to  be 
iidmitted  that  only  210  votes  can  be  regwded  ae 
iadependant.  If  uii  is  so,  and  the  Totes  m  respeol 
of  MMMheid  hy  tiw  vaador  aad  hie  womineM  an 


excluded,  it  would  seem  that,  out  of  the  residue  of 
355  votes,  210  wtire  recorded  in  favour  of  voluntary 
liquidation  and  145  against  it,  whereas,  iu  order  to 
obtain  the  maiority  requisite,  three-quarters,  or  264 
votes,  shonld  nave  been  recorded  in  favour  of  volnn« 
tary  liquidation.  It  is  further  said  that  the  holders 
of  no  less  than  847  shares  have  signed  circulars  io 
favour  of  compulsory  liquidation,  aud  the  origiiialt 
of  those  circulars  have  been  produced  before  me, 
although  the  ihaNhoIden  themselves  have  not 
thought  fit  to  amwar  and  laiqpoirt  the  petition.  It  ia 
said,  however,  that  on  theee  facts  it  is  dear  that  if 
you  exclude  the  preponderHtinp  vote  in  respect  of  the 
fully  paid-up  shares  held  by  tho  vendor  and  his 
nominees,  the  majority  of  the  independent  share- 
holders wish  for  compulsory  liquidation.  It  ia  said, 
further,  Hiat  then  an  matters  here  wUd)  require  to 
be  inTSetigated.  Why  did  the  directors  proceed  to 
allotment?  Why  did  they  pay  £1,300  to  Mr.  8haw 
before  the  plans  had  been  api  roved  by  the  Ixindon 
County  «  ouncil  ?  I  am  not  sure  that  the  first  of 
these  matters  can  be  investigated  at  the  instance  of 
shareholders  who  compUun  oi  their  ereation ;  but  I 
think  there  is  enough  hen  to  make  it  my  duty  to 
make  an  order  for  compulsory  winding  up. 

SdioitotB,  Kotfanoe  Jb  Gb. ;  Bridger  dk  Son;  BtaU  4t 
Off. 


Q.  H.  Div.  I  T_-,  34 

(Day  and  Collins,  JJ.)  J  •■n.^. 

Habs  v.  Bun.  (a.) 

Landlord  (utd  t'ltunt  -Relief  against  forfeiUutt  V^ftet 
Juitfjineid  in  ^fectment  action — j^^icaUon  hjf  merf- 

gagee  by  Mliwismtit— AwftisS— (A^^ImI  IsiSW    S8  Jt 

24  Vid,  c  126  (GbmiMii  Law  Ptoeedure  Ad,  1860), 
a.  1. 

In  an  apptfeaUon  under  sseft'on  1  of  the  Common  Low 

I'rfK-idure  Act,  1860,  made  {after  judgment  in  an  action 
of  tjtrtment  for  iwn-jxiipmnt  of  rent)  by  a  mortgagee  of 
land  by  $ub-demise,  f  r  r<li>f  against  forfeiture  of  the 
lease,  the  original  l-estee  must  be  made  a  party  to  the 
proceedingt. 

Semble  (per  GoUiiUt  J.}>  Mot  wch  ai»  offUoctHon 
may  be  made  by  an  wuferiesses. 

Berney  i'.  Moore,  '.*  Rid'i' ivm/.  310,  explained. 

Doe  d.  Whit&eld  v.  Roe,  3  TauiU.  402,  dittinguiahed. 

Appeal  from  diambers. 

The  applicants,  the  No.  3  Borough  of  Lambeth 
Permanent  Building  Society,  asked  under  the  follow- 
ing ciroomatanoes  for  relief  in  an  action  of  ejoctment 
brought  onder  a  power  of  re-entry  for  non-payment 
of  rent  in  a  lease  for  ninety-nine  years  of  land  and 
houses  at  Dalwich  dated  the  7th  of  July,  1880,  ia 
which  Newman  was  the  lessor  and  Siler  the  lessee. 

Ill  l  s91  the  property  had  becomi-  vested  in  Koberts, 
but  whether  as  assignee  or  as  underlessee  was.  it  was 
stated,  uncertain. 

In  that  year  Boberia  nn  aa  nnderleese  of  the 
property  for  the  reddne  of  the  tem,  Ims  time  diyi,  to 
Mear^,  and  Hears  subdcmised  IIm  piuperiy  I17  way  of 
mortgage  to  the  applicants. 

The  plaintifTs  were  the  assignees  of  the  reversion 
lubjeot  to  the  lease,  and  on  &e  Slst  of  May,  1892, 
the  rent  being  fa  itReBr,  they  iaraed  their  writ  in 
this  action,  claiminfr  t<'  recover  possession  of  the 
demise<l  promises  uiuier  the  proviso  for  re-entry  in  the 
lease. 

The  defendants  were  the  tenants  in  possession: 
(a.)  Bepocted  by  I.  tt.  Oomuboux  Dill,  Esq.,  Bar- 
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neither  the  ori^^inal  lesNB  nor  tha  appUoMitSi  WOT  any 
of  the  interaediate  cmam  vers  maoepntiflt. 

The  defendantt  allowed  judf^mont  to  fjo  bv  dofnnlf . 
and  on  the  30th  of  June,  1S92,  the  plai  ntitls  ti>ok 
possession  under  their  judpinont. 

On  the  8th  of  September  tho  applicants  became  for 
the  first  time  aware  of  thow  pMMM^Bgt,  and  on  tho 
6th  of  DMember,  alter  Mnie  oomqpondenoe  had 
pawed  batwaan  Hum  and  tlw  plamtilb,  they  took  out 
m  Bommona  addog  for  relief. 

The  master  held  that  ho  ha<l  no  power  to  grant 
relief,  b«yiuse  tin/  :i]i]ilii';ints  wt^re  only  i 
and  the  lesseca  were  not  before  tho  court. 

The  applicants  appealed,  and  Bamea,  J.,  in 
b<  rs.  n-fem-d  the  case  to  tho  court. 

Chitti)  [Frank  Ntirbolt  with  him),  for  the 
ajtjtlicanta. — ^The  decision  of  the  master  was  wrong ; 
this  relief  can  be  granted  upon  tha  appUeatioin  d 
nnderlaneaa  withoiA  the  praaenoe  of  the  original 

lessees.  The  old  court*  of  Chancery  granted  such 
relief  if  it  apjH-'ired  just  to  do  so.  even  though  the 
lessft'  was  jin  sent  and  declined  to  be  relieved : 
W'rbUr  V.  Smt'tfi,  2  Vcm.  103;  Berneu  v.  JUoore,  2 
Ridgeway,  310.  The  Common  Law  nooadttre  Act, 
I860  (23  &  24  Vict.  o.  126).  a.  1,  empowecB  a  jadge 
to  ^nmt  reliaf  in  eama  of  forfaiture  *'iip  to  and 
within  tho  like  time  after  execution  exoctite<i  and  sub- 
ject to  the  same  tonus  and  contlitions  in  nil  rcspiittjs 
...  us  in  till'  Court  of  ClianctTV,  ami  if  the  lessee,  his 
executors,  ikc,  slutll,  upon  such  proceeding,  be  relieved, 
hcrand  they  shall  hold  the  demised  lands  according  to 
the  lease  thereof  made  without  anv  new  leaae."  The 
oldar  enaotmsot  aa  to  nXM  against  foifeitnre  was 
4  Geo.  2,  0.  28,  8.  4,  and  ander  that  section  relief  was 
g^ven  in  courts  of  common  law  to  a  sub-lessoe 
{/>»r 'I.  l\'i/iitt  V.  Ili/rnn.  1  C.  R.  IVI'.i),  and  to  a  raort- 
gagr-e  ,/.  Whitjirld  v.  :j  Taunt.  402).  That 
section  wius  sub-itantially  re-enacted  by  the  Common 
Law  Procedure  Act,  1852  (16  &  16  Vict.  o.  76).  a.  212, 
as  to  which  see  Day's  PnaHoa,  imder  the  Ooiomon 
Law  Procedure  Acts  (od.  1872),  p.  206. 

Bowter  v.  Colby,  1  Uuro,  109,  was  referred  to  by  the 
oonrt. 

Frank  Oovtr,  for  the  plaintifi. — ^Ihe  master  was 
right.  ^Doed,  WytM-7.  Bynm  ia  no  anthority  as  to 
the  jilrifldiotio&  of  the  coiurts  of  cotTun  >ii  l.iw  t<>  ^ant 
relief  after  execution  executed.  Tlmt  case  wiw 
nuTi'iy  an  ai)i)li(;ation  to  stay  proceedings  before 
judgment,   and  no  now  lease  was  ordered  to  be 

S anted  because  the  original  lease  had  never  been 
terminedbyAdMraeofejeolniaiit.  But  hmeUia  lease 
has  bean  determined,  and  with  it  tiie  leasee's  fiabUity 
on  the  covenants ;  this  liability  cannot  b*'  tcvivod 
against  him  in  his  abnouee.  An  underlesscc  has  no 
equitable  rights  ag-ainst  the  o-ij^inal  lessor,  lint  only 
against  the  leasee  who  has  granted  him  the  under- 
lease. The  decree  in  WMtar  v.  Smith  shows  tiiat  t\n> 
real  deoisiaii  in  that  oaaa  waa  that)  iMiQr  cooaant- 
ing  to  pant  a  new  laaaa,  eadi  of  the  imdeilsBBeea 
(the  plamtifiB}  as  would  accept  a  new  lease  for  the 
residue  of  tho  term  upon  the  conditions  of  the  original 
lease  should  be  entitle<l  t^j  Imvr  such  u  Imsf  <jriuite<i 
to  them.  That  would  throw  no  liability  on  the 
original  lessee,  and  fa  no  raiUiority  for  the  oontantion 
of  the  applicants. 

The  applioanta  are  sot  in  a  podtion  to  ohim  reKef 
at  all  untier  section  1  of  the  Common  Law  Procedure 
Act,  ISW) ;  thoy  are  merely  derivative  umlerlessees, 
and  have  no  privity  with  the  leraora :  VnMWfU  v. 
Davidton,  66  L.  T.  N.  S.  811.  36  W.  B.  Dig.  110; 
Bmi     Onty,  39  W.  B.  420  [1881]  2  a  B.  9A. 

Cfttify  replied. 

Day,  J.— >Xbi8taacaaew]iiaIi  has  been  xafenedto 


as  Inr  thelaamed  jod^  at  ohambawi  and  it  seems  to 
ma  to  involTe  tbe  mieation  whalkar  relief  against 
forfeitare  onder  a  foneitare  clause  in  a  lease  can  be 
granted  to  an  undertenant  who  seeks  that  reUcf  as 
against  tho  landlord,  ami  inciilentally  also  against 
the  original  lessee.  He  does  not  bring  the  lessee 
before  us.  and  he  asks  to  have  tho  lease  and  the  old 
liability  of  the  lessee  restored  without  giving  the 
lessee  any  opportunity  of  ahowing  cause  why  that 
should  not  be  aono.  We  hare  to  determine  wbetlMr 
such  an  application  ought  to  be  granted  or  not 

Now  I  do  not  propose  to  b,is«'  my  judgment  upon 
Uie  determination  of  the  statutory  rights  of  lessees 
and  underlessees,  but  I  intend  to  deal  with  tbe 
question  in  a  broader  senae,  and  to  consider  whether 
redress  can  be  given— wbaliiar  lA  ]*W  OT  in  eqaitjTt 
and  whether  under  statute  or  not  nnler  atatota—ia 
the  absence  of  the  original  lessee. 

Thin  is  a  leiise  for  a  long  term,  which,  after  Viirioos 
underleases,  has  found  it^  way  as  to  certain  portion* 
of  the  tt<nu  into  a  building  society,  who  are  mort- 
gagees of  some  interest  in  tho  lease.  The  jnopecty 
has  been  parcelled  out  amongst  several  oooupMfii  nd 
the  g^und-reut  has  been  allowed  to  get  into  anear. 
In  the  result  tbe  lessor,  not  being  able  to  obtain  his 
ground-ront,  has  brought  his  action  of  ej.K-tiiu'Ut. 
He  hivs  not  only  brought  his  action,  but  ho 
r('H;ovon>d  judgment  in  it,  and  has  obtained  exocutiun 
and  enforced  the  forfeiture,  and  is  now  in  posiessiou 
of  the  property.  The  present  appBoants,  the  mort- 
gagees, have  bad  notice  of  theaa  nroeeediBga,  and 
come  within  the  atatatory  period  of  six  mootiu  to 
obtain  relief.  It  is  very  likely  that  thoy  have  a 
reuiotly,  and  I  am  very  far  from  saying  that  they 
have  not.  1  think  it  is  not  at  all  improbable  that 
mortgagees,  whether  by  underlease  or  otherwise. 
It  live  a  remedy  agiunst  forfeitoie  under  anoh  drcom- 
staaoes;  but  it  is  quite  clear  to  mj  mind  tkat^ 
whatever  remedy  they  have,  they  must  enferoe  it  ia 
the  proper  iniinner,  and  must  bring  the  proper  parties 
before  the  court,  or  make  jnie<4uate  excuse  for  not 
doin^  S!). 

Now,  in  niy  judgment,  this  question  must  be  treated 
historically.  We  must  try  to  find  out  what  the  original 
principle  waa,  and  what  the  pcaotioe  waa  before  earn- 
paratively  reoent  atattttaa.   At  law  for  a  great  length 

of  time  it  Ikk  iiiidonTitedly  hri^n  the  jjrrtctirf  the 
courts  to  restiuiu  the  furthi  r  pros^'cution  of  an  iictuu 
of  eji'ctiueut.  brought  in  respect  of  an  alleged  for- 
feiture for  non-payment  of  rent,  upon  the  puiy 
proceeded  against  paying  the  rent  WSO  ooort.  TIm 
courts  were  long  in  the  tabtt  of  looking  on  fotfeitaie 
for  non-payment  of  rent  aa  mendy  a  aeenrity  for  Ae 
]iayment  of  the  rent,  and  therefore  they  would  not 
allow  the  action  nf  ejectment  to  proceed  to  its  final 
end  where  the  tj-nant  tlmuglit  fit  to  bring  the  uiouoy 
into  C4:)urt.  When*  that  was  done,  such  actions  were 
habitually  restrained. 

Thia  remedy  waa  afterwarda  man 
by  atatnte.  The  earUast  afatnte  wUeh 
referred  to  as  dealing  with  the  subject  is  4  Geo.  2,  c 
28.  That  Act  (se^'tion  2)  relieved  the  hvudlord  from 
the  eniljarni-stiii  uts  in  which  he  constantly  found 
himself  by  having  to  prove  a  demand  for  the  ruut 
between  certain  hours  upon  the  day  upon  which  it  fell 
dne^  Mid  it  also  iworided  (aeotion  4)  that  if  the  nnt. 
arreara,  and  ooata  ware  paid  into  ooort  all  fordiar 
proceedings  should  be  discontinued.  That  proviiioB 
wits  substantially  re-enacted  by  subsequent  statutes, 
and  in  the  Common  Law  Procedure  Act.  1860  (section 
1),  a  new  provision  was  introduced  giving  the  comuioa 
law  courts  power  to  give  relief  in  tho  same  manner 
as  it  had  been  givenin  ooarta  of  equity,  and  in  courts 
of  equity  alooa.  "What  tb«  oooita  of  law  did  was  to 
'  thoaotianand  to  pnvant  tiM  aoB^laliflBof 
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tba  forfeiture.  The  courts  of  equity  iraie  in  the 
yta  of  doing  more  than  that.   "Where  fbtfeitnre  had 

ban  OOmpletei],  upum  the  nvmoy  bfling  lirou}j;ht  into 
(oart  and  full  comi)on.s;itiou  made  to  the  landlord 
!h-  cuurU  of  equity  were  in  the  habit  of  directing  a 
new  I'.^ase  to  be  executed  dmilar  to  the  old  lease,  lutd 
fur  this  purpose  of  course  they  had  before  them  the 
lenee,  because  they  could  not  compel  the  <^antin{»  of 
»  new  lease  to  a  man  without  hiiviug  hna  ijresi  nt 
upon  the  application  for  the  gruntinf^  of  it.    Wo  have 
mealed  to  the  counsel  ou  the  one  side  and  on  the 
slier  to  soggesk  any  instance  in  which  the  court  of 
wHj  has  eiw  dtracted  a  new  leaae  to  be  granted 
Wnere  tiie  lessee  was  not  before  them  to  take  the 
!•  (vsr.  Tlio  Irssoo.  of  course,  wns  ordinarily  the  p«>rson 
who  luadc  the  application.     .applications  by  under- 
kaeee,  mortgagees,  and  others  are  oompanttively  not 
Teiy  numerous.   I  shall  deal  with  one  or  two  oases 
towhidiovnttfltttioinhaa  beenedled  in  a  moment; 
bat  the  ocdinaty  elass  of  applicant   lias  bceu  a 
InM^  who  has  applied  to  have  a  lease  granted 
t>  hiiu  liv  the  lessor,  and  these  two  essential  parties 
tuve  always  been,  in  all  the  oases  that  I  can  find, 
Wore  the  court.  Then  is  a  case  in  the  Lridi  courts 
vUdi  has  been  pnased  upon  na  a  rvej  great  deal, 
Bwrely  on  account  of  th«»  form  of  the  answers  of  one 
or  two  judges.    The  niiswcis  of  tin-  juiliji's  are  to  be 
t.ik.-n  in  connifition  with  the  (piestions  jmt  to  tbeui, 
iiiii  the  qu)>8tiuns  put  to  the  judges  must  in  all  r(!ason 
be  taken  to  be  put  with  reference  to  the  faots  of  the 
esse.    The  case  is  Beruey  r.  Moore,  reported  in  2 
Ridgew:iy.    In  that  case  the  lessee  undoubtedly  was 
Wlure  the  t'jurt,  and  tlie  court  seems  to  have  thought 
it  only  fair  and  reusMiiable  that  he  should  execute  Ulis 
I^ue,  and  he  was  directed  to  do  eo.   That  is  a  juris- 
diction which  the  Court  of  Chanoeiy  undoubtedly 
always  possessed.    In  the  case  in  Bidgeway  the  lease 
was  executed,  no  doubt,  for  the  benefit  of  the  under- 
Itssee ;  but  it  was  executed  with  the  {)ri\nty  of  the 
lf«s<>e,  who  was  a  party  to  the  pniceedings  and  who 
H  a«  directed  by  the  order  of  tlw  Court  to  execute  tlie 
lease;  so  that  that  case  is  a  -nrj  diffwent  case  from 
the  present  and  it  seems  to  me  to  be  no  anthority 
':T'  n  the  point  at  issue.    Tlie  theory  of  the  law  was 
>it  when  an  entry  had  been  made  under  the  eject- 
1  i.  lit  the  lease  was  gone,  and  tlierefore  unless  a  new 
lease  were  executed  there  would  have  been  no 
docmnentary  evidenoe  of  tiie  title  of  the  tenant.  It 
was  for  this  reason  that  c<iurts  of  equity  required  that 
anew  lease  should  be  grante<l,  and  their  decrees  con- 
tiined  jtrovisions  for  that  puri>ose.   It  was  afterwards 
found  inconvenient  that  in  all  ciises  the  execution  of  a 
sew  base  ahonld  be  required ;  the  only  object  of  the 
Bsv  leaw  was  to  set  up  the  old  lease  aaain,  and  the 
Legialatore  very  properly  thought  tiiat  rae  best  way 
of  doing  thfit  was  simply  that  the  courts  should 
'Jeclan-  that  the  old  lease  was  set  up.    It  seiems  to  mo 
that  that  makes  no  substantial  change  in  the  remedy 
or  in  the  procedure ;  all  that  was  done  was  to  dispense 
with  the  trouble  and  expense  of  having  a  new  lease 
drawn  up,  and  to  relieve  the  parties  from  the  pay- 
ment of  the  burdensome  stamp  dtities  which  had  to 
he  ]»aid  upon  the  new  lease.    For  these  reiisons  tlie 
L^islature  provided  that  in  the  future  it  should  not 
be  neceasai-y  to  direct  that  a  new  lease  should  be 
stesnted ;  but  that  the  old  lease  should  continue  in 
force,  ^lat  does  not,  in  my  judgment,  alter -the  rights 
''IT  remedies  of  the  purties,  and  if  it  wus  necessary 
ifiuix-  to  Lave  all  the  parties  inteitiSted  in  the  leasi- 
before  the  court,  I  think  it  is  noceSMry  now,  and  I. 
eaa  find  no  authority  to  the  contra;^. 

Oar  sttention  was  eaOed  to  J)oe  a.  WhHfidd  Boe. 
There  judgment  of  i  ji  ctnieiit  hiwl  been  obtninod  and 
execution  isttuud.     The  lease  in  that  case  had  no 

doahtbeaa  forfeited.  Hun  n  mortgagae  oama  and 
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proved  that  he  waa  mortgagee  and  had  a  righc  to  be 
put  in  poBsesnon  of  the  property,  as  between  himsdf 

and  the  lessor,  and  the  court,  after  lifrtrins:  the  lessor, 
difjcted  that  the  mortgagee  should  retake  possession 
of  the  laud,  but  they  did  not  give  him  any  rights  as 
agiunst  the  lessee,^  they  merely  put  him  in  the  same 
position  as  if  no  ejectment  had  been  brought.  Then 
we  were  n'ferred  to  D'lf  d.  ]V;/aU  v.  Tli/mn.  There 
the  defendants  were  uuderlessees  of  the  term  less 
two  days.  TluTe  had  been  no  jud^iient  in  ejectment 
at  all.  The  defendants,  as  soon  as  thoy  heard  of  the 
writ,  and  before  judgment  could  be  obtainod,  entered 
an  appearance  and  took  out  a  summons  asking  for  a 
stay  of  procwdings  upon  pajrment  of  the  rent  and 
costs  under  -1  (ieu.  2,  c.  28,  8.  1.  The  judge  gave 
them  that  leave,  and  his  d»>ci8ion  was  uphold  by  the 
court.  The  lease  had  never  been  determined,  there 
had  been  no  judgment  or  entry  in  ejectment.  The 
lessees  were  not  neceaeary  parties  there  at  all.  The 
application  was  merely  to  stay  proceedings  in  cji'ct- 
nient,  not  to  set  up  a  lease  which  had  Ixa^n  formuUy 
<i<  t.  riiiined  by  the  acts  of  the  jnirtiea  and  by  the  law. 

In  the  present  case  we  are  asked  to  set  up  a  lease 
which  has  been  determined  against  lessees  who  are 
not  before  the  court.  It  is  said  that  they  have  no 
interest  in  the  matter,  but  in  my  opinion  thoy  may 
have  a  very  int'  ifst  in  tliM  iii;itter,  and  may 

have  many  etjuities  to  set  up  agiuust  an  attempt  by 
uuderlessees,  or  mortgagees,  or  any  one  else  to 
saddle  them  with  •  reneinl  of  the  lease.  Thev  have 
been  relieved  from  this  lease  through  the  fulure  on 
the  ]i;irt  of  sdMiebody  to  pay  rent  It  may  be  the 
builiiing  sticicty  or  it  nuiy  bo  the  lessees  who  are  to 
blame — I  do  not  know— but  it  may  well  be  that  the 
lessees,  if  they  were  before  the  court,  could  show 
good  cause  why  this  leass  should  not  bo  sot  up 
against  them,  and  why  they  should  not  bo  bound 
again  by  th<'  covenants  contained  in  it,  and  have  re- 
impos<s{  upon  them  a  burthen  of  which  thoy  have 
been  relieved.  For  these  reasons  I  am  of  opinion 
that  this  appUoatinn  ahonld  not  be  granted. 

CoLLUrs,  J. — am  of  the  same  opinion.   After  the 

elaborate  judgment  of  Day,  J.,  I  need  only  say  a 
very  few  words.  The  application  is  made  at  the 
instance  of  the  mortgagees  of  a  sub-lessee,  and  thoy 
have  made  that  apphcation  in  the  absence  of  the  first 
leasee  as  party  to  Uie  proceedings.  Now  a  point  has 
been  taken  by  the  learned  counsel  for  the  plaintifiRs  that 
the  mortgagee  by  sub-d(^mise  is  not  within  t\^e  1st 
section  of  the  Common  Law  Procedure  .\ct,  1860,  at 
all,  and  he  says  that  is  an  answer  to  the  whole  case. 
It  is  not  necessary  for  us  to  decide  that  point,  because 
I  am  of  opinion  here  that  whether  he  is  right  or 
wrong  in  that,  ^  absence  of  the  first  leasee  u  a  ftttal 

blot  ;  but  I  should  he  sorry  to  give  an  opinion  in 
favour  of  that  contontion  of  the  plaintiff,  and  I  think 
that  it  is  substantially  mot  by  the  reasons  p;iven  by 
Henn,  J.,  in  the  case  of  Derney  v.  Moon,  2  Bidgeway, 
at  p.  329.  11  Anne  (Irish),  c  2  is  in  these  tenns  :— 
"  If  such  lessee  or  lessees,  his  or  their  ozscutors,  ad- 
niinistriitors.  or  assigns,  shall  upon  such  bill  filed  as 
aforesaid,  Iw  relieved  in  equity,  he  and  they  shall 
have,  hold,  and  enjoy  the  demised  lands,  according  to 
the  lease  thereof  made,  without  any  new  lease  to  be 
thereof  made  to  him  or  them."  Henn,  J.'a  answer 
to  the  question  pvt  to  him  is  said  by  hfan  to  depend 
on  the  consideration  "  whether  undertenants  are 
comprehended  under  the  general  words,  intent,  and 
meaning  of  the  Acts  1 1  Anne,  c.  2  and  4  Geo.  1 .  c.  5, 
and  ha  oonoalTea  they  dear^  are,  and  that  the 
interest  of  an  undertenant  is  derived  out  of  the 
original  lojise;  the  exiHtAmce  of  his  interest  depends 
on  the  czistouce  oud  continuance  of  the  original  lease ; 
if  tlM  original  kMeahoold  be  dAftetadtfaninlenrtol 


Digitized  by 


300 


BnmOomr. 


THE  WEEKLT  REPORTER.    nfadiu.i».i  VoLXLL 


HiSB  OOUBX. 


iSkt  imdaitenaiit  drops,  of  coarse."  On  that  reaoon- 
ing  Iw  holds  that  tney  are  persons  entitled  to  the 
bouAt  of  that  relief.  However,  as  I  btive  said,  I  do 
not)  think  it  is  necessary  to  decide  that  ])<>int  bore, 
iMwause  I  am  of  opinion  that  the  lessee  is  a  necessary 
party  to  those  prooeedioss.  These  proceedings  are 
tekeo  under  the  lit  Motum  of  the  Common  Law 
Prooednre  Act,  1860.  That  section  f^mve  to  the 
common  Inw  court*  tJir>  riglit  of  exercising  uii  t>quit- 
able  jurisdiction.  It  wtis  t<i  bo  fxorcist-d  dii  tho  siiiiu! 
terms  and  conditions  in  all  ri'spects  as  to  |iu_vment  of 
rent>  &c. — I  need  not  nwi  that  furthi  r  as  in  tbo 
Court  of  Chancery.  Prior  to  that  time  the  common 
Imt  ooiuts  had  no  mob  jniudiotion.  Ihnr  oould 
intervene,  it  may  be  at  the  inttince  of  a  lab-lflMee, 
before  pxecntion  to  stay  proco<HlingB,  and  when  pro- 
ceedings were  sUiywl  then  the  parties  («?ekin)f  relief 
had  to  go  to  f((uity,  and  jidopt  tlio  proceedings  of 
equity  in  order  to  get  that  relief.    If  Judgment  had 

Sine  the  ooort  of  common  law  ooold  do  noCUng  and 
e  person  Beehing  relief  had  to  flo  to  eqiiity. 
Equity  More  the  Oomnum  Law  Procednre  Acts 
aptpears  to  have  proceeded  by  granting  a  now  lease. 
The  application  came  after  the  forfeiture,  and  there- 
fore alter  the  first  lease  bad  been  determined. 
That  involved  granting  a  new  lease,  and  therefore 
the  presence,  as  one  of  the  parlii  R,  uf  the  person  to 
take  a  new  Imhm.  Then  it  was  thon^t  inoonvanienft 
tiist  that  eomlntnu  pcoosM  ahoidd  oontinne,  and 
instead  of  granting  a  now  lease  it  'horanie,  under  the 
provisions  of  the  statute,  conipotent  for  the  courts  to 
say  that  the  old  Icjtse  sliould  1h-  deemed  to  continue; 
but  that,  again,  involved  a  burtlien  being  super- 
imposed upon  the  person  who  had  got  rid  of  it,  in 
jost  the  MUDM  w»  M  if  they  had  granted  or  imposed 
npoa  him  a  new  MMe. 

Kow,  under  those  circumstance*,  who  is  the  real 
party  against  whom  relief  is  sought  on  an  application 
of  this  kind  ?  It  went  without  saying  that  the  lejssor 
was  bound  to  accept  the  tender  of  rent,  because,  as 
has  been  pointed  ont,  the  forfeiture  clauses  were 
looked  uDon  mereljas  seoorities  lor  punnant  of  the 
rant,  ana  therefore  die  lenor,  when  me  rent  was 
paid,  had  nothing  more  to  say  in  the  matter.  He 
oould  not  help  having  the  lease  and  having  the  tenant 
re-imjMsed  upon  him.  He  whs  a  necessary  party  to 
the  proceedings.  But  there  was  another  person  who 
might  have  had  a  great  deal  to  say,  imd  that  was  the 
first  leasee.  That  list  leasee  may  have  got  rid  of  his 
liabtlitT  by  aonwtlriDg  entirely  independent  of  any 
default  of  Us  own.  He  may  have  relied,  and  pro- 
perly relied,  upon  somebody  dse.  He  may  have  for- 
feited his  leuse  without  knowing  it  and  without  any 
default  on  his  part,  and  be  may  have — and  we  do  not 
know  in  this  case  that  he  has  not — very  good  reasons 
to  urge  why  that  liability  should  not  be  re-imposed 
iq»on  nim ;  and  I  certainly  do  not  think  that  we  can 
say  it  should  be  re-impoied  vpon  him  without  his 
having  a  right  to  be  heard.  No  decidon  has  been 
cited  to  show  that  any  such  thing  was  ever  done 
by  the  courts  of  equity  ;  but  it  is  said  that  two 
authorities  of  the  court  of  common  law,  before  this 
jurisdiction  was  extended  to  the  common  law  courts, 
carry  the  applicants  through,  and  estabUih  that  the 
relief  can  be  given  in  the  abaeiKMof  the  pacaon  princi- 
pally entitlcato  object. 

I  think,  for  the  rca-sons  -I  will  not  go  through 
them  again  which  have  been  so  fully  stated  by  my 
brother  Day,  the  first  of  these  cases — ftoe  d.  WhitJUld 
V.  lioe — is  distinguishable.  That  case  is  the  only  one 
which,  even  according  to  Mr.  Chitty,  goes  the  length 
of  his  pnipoaitaoDt  because  it  is  the  only  one  uat 
daab  with  relief  after  judgment;  but  I  think  it  is 
open  to  the  distinction  pointed  out  by  Day,  J.  ;  and, 
fmh^her,  if  it  is  not  open  to  this  distinction,  it  would 


affirm  the  proposition  that  tbe  oourta  of 

had,  before  the  Coinnum  I^iw  rrocedure  Act,  1860, 
the  jurisdiction  which  was  then  extended  to  them,  and 
that  that  section  was  not  necessary.  That  t^tiNe  really 
does  not  decide  what  Mr.  Chitty  savs  it  doee — namely, 
that  the  common  law  courts  had  full  jurisdiction  altar 
forfeiture  to  relieve,  and  to  oonaidar  wm  whatt  tenu 
it  would  relievo,  in  the  absence  of  the  mrst  laasaai. 

The  second  case  cited  Viy  Mr.  Cliitty  the  case  ot 
Dct  j/.  Wyatt  v.  Bt/rmi — is  only  a  eiise  of  an  applica- 
tion to  stay  proceedings  before  judgment  or  lii^fore 
ejectment,  ana  therefore  it  does  not  touch  the  point 
here. 

For  these  reaaoBi  I  am  of  opinkm  that  thia  apn^- 
oation  cannot  b«  aoooeaeftal,  the  applioanl*  not  hinng 

brought  in  the  fint  lessee  as  a  party  to  these  pn>ceed- 
ings,  and  having  given  no  reason  why  they  should 
not  have  dono  ao 


I. 


Solicitors  for  the  applicants,  Wyatt  de  Co. 
Solicitors  for  the  plaintiifs,  IJenrif  Omrer  Jt 


Jan.  2a 


a  B.  Dir.  ) 

Bid  Collins.  JJ.)  I 

BiLVDLKY   t'.  CUAMBBBLTH.  (a.) 

Pnetice—  Writ  —  .•^I'tctalljf-iiidermi  wrU—ChmiUku 
precedent^No  avenuml  t/  po/ormonGt  Ord.  "5,  r. 
6 ;  ord.  14,  r.  1. 

Thetb>fiiukaaagrtml  to  pay  £210  lo  tf«  fhM  if 
he  would  deliver  U>  the  de/endani'$  hutbaud  certain  oiOt. 

In  an  action  tti  rrc<ni-r  the  £210,  fAe  writ,  urhiek  WOi 

sj^cialli/  iiiiliirntil  uic.ltr  vnl.  3,  r.  6,  did  not  nttr  that 
the  plaintiff  laid  dtlivtrrd  the  bilU  to  the  defendnnt'l 
hmliand. 

Held,  that,  notwithttandittg  tke  noMHUNniMaf  o/  ftr- 
formamwt  offht  eemMMMi  preeedml,  «f  mu  a  ^vml  t^M 

indorsement. 

Appeal  of  the  plaintiff  against  an  order  of  the  judge 
in  chambers  reversing  an  order  of  the  master  dirsel" 
ingindgment  for  tbs  plainti£F  under  order  14. 

The  writ,  wUeh  was  ipeoiany  indoiaad,  m 

follows : — 

"  The  plaintiff's  claim  is  for  £"-'10,  payable  to  th« 
plaintiff  on  demand,  under  an  agreement  bearing 
date  21st  June,  lb92,  made  by  the  defendant  in  fsvoor 
of  tJie  plaintiff  lor  vafaw. 

"  PABnCITLABS. 

1892.  Oct.  13tb.— To  aammtdno  ...  £210. 
"  The  following  is  a  copy  of  the  said  agreamenft 

'To  A.  M.  Bi-adley,  12,  lyjinbard-street,  London, 
21st  June. — Dear  Sir, —If  you  will  deliver  to  my 
husband,  Mr.  A.  H.  Chamberlyn,  the  three  bills  you 
hold  accepted  by  Edwardes  (1)  and  Chattertoa  (2) 
I  undertake  to  pay  you  on  demand  the  sum  of  £210. 
which  he  owes  to  yoa  for  oaah  advaaoad.— Yooia 
truly.  May  CHAJiBMa.TW.* 

"The  defendant  is  sued  in  respect  of  her 
estate  possessed  b^  her  at  the  time  the  said  a{ 


onterod  into.' 
OsiL-ald,  for  the  plaintiff,  referred  to  Ownef  v. 
Smull,  [1891]  2  a  B.  584,  40  W.  R.  Dig.  l«j 
t'rnhnuf  v.  (irosvemr,  K  Times  L.  R.  744;  Sat(ht>eU 
V.  Clarke,  66  1*  T.  N.  S.  G41,  40  W.  K.  Dig.  iW; 
/><uftm    BaM,  atUe,  p.  88,  [1808]  1  Q.  B.  199. 

flybntin  Jfayar,  for  the  defendant. 

(a.)  Bepocted  \^  F.  O.  Bobinsw.  Beq., 
at-Law. 
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Oouiire,  J. — ^Tlie  qnertion  is  whether  this  is  a 
good  special  indorsement,  and  the  only  objeotitm 
msde  to  it  is  that  it  contains  iiu  averment  of  tho 
prrfonnanoe  of  the  condition  ^rocodcnt.  I  think 
tkst  there  is  no  aaUiority  which  binds  us  to  say 
Alt  such  an  aiffcniient  is  neoessary,  and  it  is  clear 
ftiiifitMiiotiiecestarythisisagoodroeoialipdowe- 
Bat  TUt  Is  a  oaae  in  which,  beiPoro  toe  Xndieatiire 
Ajt,  the  sum  due  might  havi- Ixwn  recovered  under  the 
urdin&ry  money  count  if  tho  condition  had  been  per- 
formed in  fact.  If  authority  is  required  in  favour  of 
iIm  plaintitf  there  is  the  case  of  S<itrhii<ell  v.  Chrkf,  in 
wUtt  it  was  dwadldtliat  it  is  a  good  special  indorse- 
— t  aHboMrh  Mk  aimiMBt  is  omittea  whidi  would 
tensterislmsststeiiMntof  daim.  T,  titersfore,  am 
uf  opinion  that  the  indorsement  in  this  case  is  a  good 
spea&l  indorsement,  notwithstanding  the  absence  of 
•Tament  of  performance. 

Ibe  defendant  has  made  no  aftidavit  on  tho  merits, 
liatkss  tdied  solely  on  the  legal  point,  and  it  ia  too 
hfcMW  dafwidsnt  to  ask  tor  jeaysto  make  an 

DAT.J.,«oneiiR«d. 

Affeal  allowed. 

SoUcitor  for  the  plaintiff,  I'laintiff  in  penOH. 
Solicitor  for  the  defendant,  Fereday. 


Q.  B.  Div. 

(Lord  Coleridge.  C.J.,  |  JsB.  17. 

and  Cave.  J.)  ) 

Salt  Union  (Limited)  r.  Wood,  (a.) 

Muler  and  iermnt — Workman — Perton  employed  on 
thip  mgagtd  in  traffic  in  riptn  and  mkmit$ — "  8ea^ 
going  ship  " — Emplowr$  and  WMmm  Adf  187S  (38 
i  38  Vict.  c.  90)-Merchant  Shipping  Ad^  18M  (17 
i  18  Vid.  c.  104),  «•.  109,  243. 

A  tUp  muaged  tn  earrping  cargo  upon  Wmts  oiid  their 
aStmtgh  it  may  b«  capable  of  going  to  tea,  it 
l4s  "  ingoing  thip  "  vrithin  the  meaning  of  teetion  109 
MerchaiU  Shippintf  Ad,  185-1.  Th>n/:,r,  thf 
pwntiont  of  teetion  243  of  that  Act  J'cr  the  punmlunrnt 
^  tj/mttt  hg  teamen  do  not  apply  to  a  man  who  it 
•Myi'  Mpon  tueh  a  tAm,  and  se  may  be  dealt  with 
•Mr  Ik  Bi^ptoger$€atdwMhntn  Adt  1875. 

Special  obm  steled  Ij  josliiMS  of  fha  ooonty  of 

ChMhire. 

The  material  facts  wero  as  follows :— > 

Oaths 21th  of  Ancost,  1892.  the  appellants  and  the 
wysiilaiit  and  th«a'  respeotiTe  sotioitors  appeared 
WoT«  the  justices  on  a  summons  under  the  Em- 
piojren  and  Workmen  Act,  1 H75,  issued  on  the  com- 
|iitint  of  the  apiiellants,  wherein  it  was  alleged  that 
tt  Wharton  the  respondent  did,  on  the  l!>th  of 
Angtut,  1892,  unlawfully  refuse  to  carry  out  his  cou- 
tectof  sBtTMs  with  and  to  obqr  the  onkn  of  the 
iVpdlaBtB,  who  datmed  damages  in  the  sum  of  £10. 

The  rf.->!pondent  wa«  one  of  the  crew  of  the  screw 
''*annhip  Albion,  a  vessel  or  barge  exclusively  used 
for  the  conveyance  of  salt  upon  the  rivers  Weaver  and 
Mtney  from  Winsford,  the  place  of  its  manufaoture, 
toliverpool,  whan  it  was  transferred  to  OOSangoing 
gssls.  The  vognMBS  of  Thr  Albion  w«ra  apoa  the 
liwRWeaver  anS  Mersey  only,  and  did  nofc  extend 
vpon  the  tidal  waters  of  the  MsrSSy  hsfond  the 
lisuts  of  the  Port  of  Lirerpool. 

The  AJbion  was  registered  under  the  Merohaat 

(i.)  BflpBtisa  hj  T.  R.  COLQUHOU9  Dux,  Esq.,  Bar* 
ristsr-at-Law. 


HlOH  OOOBT. 


Shipping  Aots  as  a  British  ship  in  1887  at  the  Port  at 
Liverpool,  her  gross  tonnage  beill|g  ltf'67  tOOSt  Md 
registered  tonnage  102'{>9  tons. 

'Hie  respondent  filled  tho  post  of  '*  hand "  or 
"  mate"  on  board  The  Albion,  the  other  members  of 
the  orew  being  the  captain  and  eii^eer.  His  duties 
were  to  obey  the  captain's  orders  in  navigating  The 
Albion  and  keeping  her  in  repair,  and  in  working  a 
derrick  and  assi.sting  at  the  lucks ;  he  was  paid 
weekly  wages,  and  so  much  per  ton  winding,  trip 
money,  and  tonnage. 

No  articles  of  ag^reement  in  writing  had  been 
entend  hito  between  the  appsUaats  and  tho  nspond* 
enttiuMrwaahaisgistoredasftssMiiM.  ThtoonlnMt 
of  serrioe  was  determinafate  on  a  waalM  Bolioa  fton 

cither  pnrty,  nnd  u  notice  given  by  tho  rSspondsilt  tO 
the  ajtpellants  wan  jmt  in  evidence. 

It  w)i.H  allfgwi  that  the  respondent  on  the  19th  of 
August,  1892,  refused  to  comply  with  an  order  of  the 
superintendent  of  the  vessels  and  bwgSS  of  the  VppA' 
lants  to  truasfer  hinsell  to  anothsr  Twsal. 

The  lespondenlfs  sdioitor  ooatended  ili»t  The  AWon 
was  a  ship  and  the  respondent  a  seamen  as  respec- 
tirely  define*!  by  the  Merchant  Shipping  Act,  1854, 
S.  2;  and  that,  although  section  l.i  of  th4'  KrDjiloyert 
and  Workmen  Act,  1873,  which  enacted  that  that  Act 
should  not  apply  to  seamen,  had  been  repealed!  by  the 
Merchant  Seamen  (PMrmsntoi  Wages  and  Bsitiiiig) 
Act,  1880  (43  A  44  Viot.  c.  16),  yet  die  Iferdiaat 
Shipping  Act,  1854,  s.  243,  which  provide*!  for  the 
punishment  of  acts  of  disobedience  by  seaiiu-ii  and 
Others,  by  implication  took  tiwfiy  any  other  remedy 
against  the  respondent  for  breach  of  contract,  and  the 
appeUaate  OOold  not  take  proceedings  for  the  recovery 
<n  daiBMMS  midflr  the  Bm^nrecs  Md  Workmsn  Act, 
1875.  Ae  respondeot's  soEcntor  dted  the  osse  OrUt 
Northern  Hteamthip  Fishing  Co.  v.  F.dgihill,  \\  Q.B.  D. 
225,  31  W.  R.  Dig.  99.  as  an  authority. 

The  appellants'  Holicitor  cont<?nded  that  tho  re- 
spondent wa8  a  workman  within  the  meaning  of  the 
term  "workman"  as  defined  by  the  Employers  wod 
Workmen  Act,  1875,  s.  10,  and  that  the  pcoTisions  of 
the  Herohsnt  Shipping  Act,  18M,  did  not  apply,  as 
the  respondent  was  not  what  is  generally  known  as  a 
8f*aman,  but  only  a  wat^'rnmn.  and  Th<-  Albion  was  a 
river  vessel,  not  a  seagoiiii;  Mliip,  to  wliii  h  class  of 
vessels  only  section  243  applied,  and  that,  therefore, 
the  appeOants*  only  remcdv  was  by  summons  under 
the  pnoffaBonsof  the  BmptofTsrs  and  Workmon  Act, 
187«. 

Tlie  justices  were  of  outnion  that  The  Albion  was  a 
"shij)  '  and  the  respondent  a  "8<»aman"  within  tho 
meaning  of  tho  Merchant  Sliippitif;  .Act,  IS,')},  ainl  on 
the  authority  of  the  cjiso  of  (!nnl  Sorthirn  SUdtn- 
nhiii  Fishing  Co,  v.  Edgehill  held  that  the  appellants 
had  no  rooMdy  under  the  Bmjployers  and  Worknun 
Act,  1879,  and,  therefore,  disaaisssa  the  oompUnl. 

The  qunition  of  law  for  the  opinion  of  the  court  was 
whether  the  respondent  was  a  workman  who  could 
be  dealt  with  umlt  i  tlie  suinniiins  issuixl  under  tho 
Employers  and  Workmen  Act,  1875;  or  whether  he 
was  a  seaman  and  ought  to  have  been  summoned  and 
deslt  with  under  the  Merchant  Shipping  Aet,  1854, 

"  Workman  "  is  defined  Inr  seemm  10  of  tiw  Bm- 
ployers  and  Woricmeo  Aot,  1875,  to  mean  nny  i^enau. 
(except  a  domestio  or  menial  servant)  engaged  in 
manual  labour  who  wo^  nadsr  an  ond  or  written 
contract  with  an  employer. 

Section  13  provides  that  the  Act  shall  not  apply  to 
seamen,  but  this  provisioii  is  repealed  by  section  11 
of  the  Merdhant  Seamen  (Flayment  of  Wa^  sad 
Hating)  Aot,  1880. 

The  Merchant  Shipping  Act,  1854,  s.  2,  defines 
"seaman"  as  inchulin^  "every  person  (except 
masters,  pilots,  and  apprentices  duly  iudeuturad  and 
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re;^ stored)  nnploycil  or  onpape'l  in  tiny  oapncity  on 
boiinl  any  ship,"  and  by  the  same  sectioa  *'  'ship' 
shall  includr  cvvtv  description  of  TOMCl  Hied  in  llftTi* 
gation  not  propelled  by  oai-8  " 

Part  3  of  the  Act  (st  ations  109-290)  deals  with 
"  mMtero  and  iMtncm,"  and  Motion  100  enaota  that 
**  the  Tariotts  provirions  of  tiie  third  part  of  thU  Act 

sliall  liiive  the  following  applications,  unloaa  tJiaoon- 
t^  xt  (II  suhjpct-matter  rKiuircH  ii  ditiVreut  application 
(that  is  to  say),  .  .  .  tlio  whi)l('  of  the  third  part 
of  this  Act  shall  apply  to  all  seagoing  shios  regis- 
tered in  the  United  Kingdom"  (mth  oertam  ipeci- 
fled  OEoefitioiia),  "  and  to  the  ownen,  maitan,  and 

omra<rf  sndhinil''^  rcHpoctively." 

Seotian  S49  provideH  fur  tho  Hummar}-  punishment 
of  seamen  who  have  committed  certain  otl'uuces,  in- 
cluding (clauMS  4»  6)  wilful  disobedienoa  to  lawfol 

commands. 

J.  E.  £anke»  {Joseph  W'tlton,  Q.C.,  with  him),  for 
the  appeUaate. — Tlie  magistrates  ought  to  have  dealt 
with  tbia  «aM  nnder  the  Emplofen  and  Workmen 
Aot»  1975.  Thti  Chad  Nhrttum  Steamship  FUhinfj 
(h,  V.  Edgtltill  does  not  affect  the  right  of  tho  appel- 
lants to  proceed  under  that  Act,  for  tiny  have  no 
n  inrdy  under  the  Merchant  Sliippiuf,'  Ai  t.  is.jl.  By 
virtue  of  section  109,  which  introduces  and  applies  to 
Part  3  of  that  Act,  section  243  (which  ia  oontained  in 
Part  S)  only  apjplies  to  seamen  upon  "  seagoing  ahiiM." 
Tlia  joitioiN  ha^a  fonnd  that  the  voyages  of  Tht 
ate  confined  to  liTers,  and  that  her  cargo  is 
transferred  in  the  Mersey  to  oceangoing  ships.  She 
iitiiorcforo  not  a  "  sciti^oin^'  ship.'  As  to  tho  dis- 
tinoiion  to  be  drawn  between  "rivers"  and  "the 
■ea,"  the  judgment  of  Lindloy,  J.,  in  Thr  ()rerit>-''r.i 
0^  Woolwich  V.  BobtrUoH,  29  W.  B.  892,  6  Q.  B.  D. 
M4,ii  in  point. 

T.  O.  Carver,  for  the  respondent. — Section  109  of 
the  Merchant  Sbip^ng  Act,  18M,  doea  not  by  any 
negatire  wordi  Emit  tiie  appHoation  of  the  other 

sections  of  Part  .1  of  that  Act ;  it  does  not  enact  that 
the  words  specified  are  never  to  have  any  other 
meaning  thiiM  that  assigned  to  thom  in  that  section. 
That  WHS  thf  view  of  Dr.  Lushiiigton  in  T/f  Mil/onl, 
(j  W.  II.  .'i.'i  1.  Swab.  HG'l,  and  Thr  Jtnuiihnn  ({<milhiic,  lb. 
i)24.  I  uuutend,  therefore,  that  *'  seaman  "  in  section 
243  doea  not  neoeosarilT  denote  a  leamaitfaUfaig  with- 


in die  oatcgories  spccihe<l  in  section  109.  Moreover, 
The  Albivn  is  a  "  seagoing  ship."  She  is  of  a  suffi- 
cient size  to  enable  hnr  to  go  to  sea,  und  nlie  is  capiible 
of  doing  so,  although  she  happens  tu  br  U8e<l  only  in 
rivers  and  estuaries.  She  is  n-gisteriHl,  and  that  is 
done  with  the  object  of  gettiiig  her  clearance  before 
going  to  sea:  Mendiaat  Shipping  Act,  1854,  a.  10. 


Loud  CjoLERiDOE,  0  J.— The  point  which  ariaea  in 
this  oaae  ia  a  aimple  one— nainely,  whether  section 
243  of  the  Merdiant  Shipping  .-Vet,  18o4,  doea  or  does 
not  ;ipp!y  to  this  c-ase.  If  it  does  not  ajiply  these 
proceedings  were  rightly  taken,  if  it  doi\s  apply  they 
were  wrung.  That  depfiid^*  upon  the  toiist ruction  of 
a  single  word  in  the  KWth  section.  That  section  says 
tiiat  the  third  part  of  the  Act  is  to  apply  to  "all 
iwagolug  ahipa  registered  in  the  United  Kingdom," 
with  certain  exceptions  which  are  not  material  to  this 
case.  This  ship  ia  registered.  Is  she  also  a  seagoing 
ship  ?  for  b<jth  (pialiticiitions  must  co-oxist.  I  aui  of 
0]iim<(n  that  sht'  is  not  u  seagoing  ship  within  the 
meaning  of  tho  Act  of  Parliaun'ut.  We  must  give  a 
8tmt>le,  sensible  interpretation  to  an  eminently  prac- 
ticu  statute,  with  regard  to  which  it  is  extremely 
important  that  \**  tme  meaning  should  be  anderstood 
and  should  be  a  lucuning  capiiMc  of  being  at  oiic« 
applied  by  the  tribunals  which  have  to  apply  it.  If 
I  to  aooede  to  the  Hgament  of  the  n^pondent 


we  should  oblige  every  bench  of  magistr.it*  s  Iwfure 
wlioiu  a  similar  case  arose  to  embark  on  an  in'imry, 
not  as  to  whether  a  particular  ship  attually  i1m>  ^  so 
to  sea  and  is  therefore  a  seagoing  ship — an  exceed- 
ingly simple  matter  to  ascwtain--hut  as  to  whether 
she  18  or  is  not  fit  to  go  to  sea,  or  night*  nnda  certain 
ciiettmstanoes,  be  sent  to  sea.  T  cannot  imagine  any- 
thing more  difficult  for  the  magistrates  to  enter  into. 
But  I  think  that  wo  may  properly  hold  that  a  sen- 
going  ship  is  a  ship  that  goes  to  sea,  whose  practice 
and  occupation  is  to  go  to  sea.  Now  this  shipdoos 
not  do  so  in  any  ordinary  or  leasonable  sense.  She  is 
one  ol  a  number  of  ships  eneaged  in  thia  traf&o  in  the 
Wearer  and  the  estuary  of  the  Mersey,  where,  we  ate 
told,  they  transfer  their  e.irgo  to  tjceangoing  shi:  < 
that  is  the  avocjttion  which  this  ship  pursues  ipau 
day  to  day.  It  may  be  that  she  is  very  capable  of 
going  to  sea,  but  she  docs  not  go  to  sea,  and  is,  there- 
fore, not  a  seagoing  ship.  It  follows  that  the  first 
question  pnt  by  the  justices  must  be  anawued  in  the 
affirmatiTe  and  the  second  in  the  negattve.  The 
respondent  ought  to  \xi  dealt  with  undrr  tlio 
Employers  and  Workmen  Act,  and  not  mider  the 
Metehant  Shaping  Act. 

Cave,  J.  -  I  am  of  the  sjimo  opinion.  Tlie  point, 
which  is,  comparatively  speiiking,  a  narrow  one,  tum« 
on  the  construction  of  the  last  part  of  se<;tion  109  of 
the  Merchant  Shipping  Act,  18o4,  and  that  M|^n 
depends  upon  the  apphcation  of  the  maxim  rrimmo 
uniut  exchuio  aUertu$,  To  apply  that  maxim  it  is 
necessary  to  see  what  is  the  finus  and  what  is  ttie 
<ilttr.  The  cases  in  S-.vali.'v's  reports  which  wr-rc 
cit«»d  to  us  are  authorities  in  favour  of  the  api»'ll.ni!,'> 
nither  than  of  tho  rospondfiit.  The  learned  judfie 
did  not  mean  to  say  tliatsectiou  1(K>  had  no  mesming; 
he  had  to  consider  what  was  the  untu  and  what  was 
the  alter.  Now  the  MUM  was  clearly  seagoing  ships 
registered  in  the  TTnited  Kingdom;  was  the  mrr 
foreign  ships  or  all  other  ships  British  or  foreign,  or 
wiis  it  ships  that  did  not  go  to  sea  'r  The  juilffe 
decideil  that  the<r/?fj-  did  not  embrace  foreign  shi;i>. 
but  only  ships  that  did  nat  go  to  sea,  and  oonsequetitly 
that  tiiat  part  of  the  Act  might  be  taken  as  applying  in 
some  oases  to  foreign  ships.  That  oonolasion  is,  as  1 
said,  rather  in  ftiTonr  of  the  ayipellantR. 

With  regard  to  the  ipicstioii  of  whether  this  wa«  n 
seagoing  ship  I  ent^-rtaiu  no  doubt  whatever,  and  I 
entirely  agree  with  what  my  lord  has  said  on  that  pobt. 

Case  mntttid  In  Iff  mni/i-ifriit' 

Solicitors  for  the  appellants.  Bu«k  cL-  Co.,  for  J.  II. 
Cooktt  Winsford. 

Solicitor  for  the  raqMmdent,  J,  W,  Tkmfim^ 
Liverpool. 


Mot.  3. 


Q.  B.  Div.  I 
(Bruce  and  Kennedy,  JJ.) ) 

Malley  v.  Siiepley.  (a.) 

County  court — Practice— High  Court  activu  n-ith  L'/ndon 
agent**  address  fur  sem'ce — Artiim  rtmitUd  to  couiUjf 
court — Count;/  r,,,irt  j^ronr'Ungs  Vfith  OMMllrjf  irfW* 
tor's  adilrc'is  tHr  sm-ii-r  Xotirr  <,f  njtju^il—Sernet 
on  London  ui/tiit  —  ('ounty  Courts  Act,  IStW  (jl<fc52 
Vict  r.  4;j),  ;.  fii—ContOig  Ootui  BtO^t  1880,  ord.  6, 
r.  10 ;  ord.  33. 

In  an  action  commenced  in  the  nigh  Court  the  addrets 

far  service  mentioned  mi  the.  o-ril  wu*  the  address  of 
frt'ii'n  fjoudon  »>>li<it<,ri',  tt'fi  \il'<  ('<•!•  I'lr  ^iluiiilift 

(o.)  itepotied  by  Cecil  Cuaimak,  Esti.,  Uarrister- 
ait-Law. 
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HioH  Oovn. 


dtor.  Thr  aeiioH  vxu  remitted  U)  a  count;/  court,  atul  on 
tittfariiculnrM  whiA  vftn  duly  lodged  toM  ih«  r«gi$trar 
mi  a  ri'py  of  wAteft  wn  ttrnd  «poi»  <A«  dtfmiatiJpB 

yiicHor*,  the  addresB  for  tervice  ivat  st^Ued  (o  be  that  of 
t\e  plaititiff's  coontri/  tmlicitor.  .Aft<^  thr  action  had 
Vm  heard  nn'l  /"di/mrtit  had  bttii  dtlivirfd  m  tin- 
jiaintiff't  favour,  a  iiUict  of  apjual  on  the  part  of  the 
kfndant  trtu,  on  the  last  day  for  aervlet  of  l^ppeal, 
umi  tsfcm  the  London  ingmtt,  whote  names  appeared 
tftn  th$  wrfl* 

Hfid,  that  the  ttnrtae  wiu  bad,  on  the  ground  that  the 
A'4irf  had  nof  been  $erved  upon  the  ptaiMiff  through  hii 

aiiit/rv  tolii  iti.r.  irhi>*<  ndilreas  for  $erviet  tPOM  tluoul)/ 
mm  given  in  the  county  court  proeeedingi, 

ftm  nm  an  i^ppwl  lij  tlM  defoudaat  from  tbt- 
imUm  of  tho  ooon^  ooart  judge  tittiiig  at  Stour- 

TL<'  :iction  had  baon  oomnu-nccd  in  June.  l.S!)2, 
b  the  High  Court  of  Juatico,  by  a  writ  which 
Haled  that  *'  this  writ  was  issued  by  Meaara. 
L  H.  Anoold  ft  Qaa,  whoae  addxeia  for  ser- 
fiee  b  10,  Kew^ooart,  liiMolii'a-mn,  London,  agonts 
for  Joseph  Hipps,  Hrierli  y  Hill,  RtaflFonlshire, 
•olicitor  for  the  said  jil^iintiir."  On  the  KJth  of  July 
the  action  wn^  rfimttiil  Viy  dnlcr  of  n  juilj^i*  at 
diAiubers  to  the  Worccstorshire  County  Ctiurt,  and  in 
■ooordancv  with  thf  County  County  RuU'h,  LS8i>,  ord. 
33^  r.  1,  tbfi  plaintiff's  tolicitor  lodged  parttculan  of 
the  plahit  with  the  ivgielnr  of  the  ooonty  ooort,  and 
indoned  thereon  hia  own  natuo  and  place  of  businoaa 
M  the  adiln-ss  for  fwrviw?  of  all  proceedings  in  tho 
»(.tioii  a.s  I.  jiiin-d  by  ord.  0,  r.  10.  The  registrar 
daly  forwardtjd  a  copy  of  the  said  purticuliirs  to  the 
ddindant.  At  the  hearing  on  tho  Cth  ui  ()i:tol)er 
jr^pami  was  given  in  favour  of  the  plaintiff,  and 
notaoe  of  uppeal  wai  left  with  Meam.  Amould  ft  Son, 
tha  agenta  for  the  plaintiflTa  aolicitor,  twenty-one 
itft  after  the  hearing,  being  the  last  day  for  aervioe 
under  ord.  59,  r.  of  the  Bnlei  of  tha  Bopmna 
Coozt,  liiO. 

MneaAif,  for  the  plamtiff,  took  a  prdiminary 

cbjtxrtion  th:it  the  appeal  wa«  out  of  time,  as  the 
notice  of  appeal  bml  Itecn  served  on  the  last  possiVde 
day  upon  the  LouiIkh  niji-nLs  of  the  plaintilV's  sdlicitor 
inatead  of  on  the  plaintiff's  aolicitor  himself,  whos(> 
addreaa  for  aervioe  was  the  only  one  given  in  the 
awtj  ooort  pcooeediogi.  Booh  a  ierfioe  is  bad,  and 
via  ao  deteranoad  in  tiia  oaee  of  iWell  Thttmat, 
W.  K.  •J24.  [1891]  1  Q.  B.  97.  The  cause  had 
l-tvmc  H  county  court  cau»{»,  and  the  only  solicitor 
*:io«»'  name  had  bcicn  given  for  service  w;is  the  plain- 
tifi  sohcitor.  Ther-j  is  no  time  now  to  serve  the 
notice  in  a  propT  way,  and  this  is  not  a  oate  in 
vbich  the  court  ahould  grant  any  indolgenoe. 

i.  Pollock,  for  the  defendant. — ^The  case  of  PowH 
».  Tkumat  is  not  applicable,  as  that  whs  an  action 
ommeooed  in  the  county  court  and  no  notice  had 
bccD  aerved  upon  any  person  whose  namo  appeared 
ntfae  teoord.  In  thie  case  the  addre«s  for  service 
aii  gifen  vpoo  the  writ  with  whioh  the  action  oom- 
■tawA.  The  notice  from  the  ngMnx  was  in  tha  terms 
4  form  73  in  the  appendix  to  the  Ooonty  (Jourt  Rules. 
1819,  and  in  that  lorni  t!j' n-  is  nothing  to  notify  tlm 
|laoe  of  service.  The  address  of  the  solicitur  indorsed 
■poa  the  particulars  is  the  same  as  that  which  appears 
Span  the  writ,  and  the  defendant  was  justified  in 
preauning  that  the  name  of  the  London  agent 
■ad  beeo  omitted  by  tna^vMieiMa.  The  oaae  of 
PmtQ  r.  Thomae  has  nerer  been  hdd  to  apply  to  a 
remitted  action,  but  if  it  is  so  held  this  is  a  case  in 
which  the  court  ought  to  exten<l  the  time  for  service, 
which  U  within  their  discretion  ;  '  'imnrk  v.  Loiidou  mid 
Xortk-n'eetem  HaUway  Co.,  39  W.  K.  244,  [1891]  1 


Maaukwr^^iA 

IlRt'CE,  J. — The  only  question  before  tis  is  whether 
H  notice  of  apiwrnl  could  be  pro[>erly  served  on  the 
London  ii^'i  iits  of  a  jiluiiifiir's  coiuitry  solicitor.  Upon 
the  writ  issue<l  in  the  High  Court  the  address  of  tho 
Loudon  agents  was  given  for  service.  But  under  the 
order  remitting  the  action  to  the  oountyoourt  tha 
action  and  all  proceedings  therein  ware  tried  Mid 
taken  in  such  court  as  if  tho  action  had  originally 
commenced  therein  in  accordance  with  section  fi5  of 
till-  County  Courts  Act,  l.sS.S.  The  whole  of  the  pro- 
ceedings were  rightly  regulated  by  tho  county  court 
jiroccduro,  and  the  plaintiff  acconlingly  tiled  his  par- 
ticulars with  the  registrar,  on  which  the  jplaintiff's 
Boliaitor*!  addreas  was  indorsed  for  eemoe.  The 
registrar  was  bonnd  to  eend  to  the  defendant  a  notice 
of  the  date  of  hearing,  together  with  the  particolara 
indorsed  witli  tlio  name  of  the  plaintifTs  solicitor,  and 
all  the  j»ro€eedings,  were  regulated  by  the  t'-rras  of  the 
Act  of  1888,  as  if  the  action  had  conn x need  in  the 
county  court.  There  can  bo  no  doubt  that  for  aervioe 
in  all  proceedings  in  that  ooiut  the  country  aolidtor*s 
addreaa  was  the  only^rigbt  one.  This  notice  of  ajppeal 
is  therefore  bad  ;  but  it  is  said  that  this  objection  is 
only  a  technicjd  one,  atvl  a  new  one  as  ajuilied  to  re- 
mitted actions.  The  words  of  the  .Vet  are  (juile  plain, 
but  as  there  seems  to  l>e  a  slij)  or  mistake,  we  am 
unwilling  to  shut  the  defendant  out  from  his  appeal ; 
but  it  must  be  clearly  understood  that  tbsM  rnlea  of 
procedure  exist  in  order  to  be  observed. 

Kennedy,  J.,  concurred. 

The  appeal  was  siibsequently  heard  and  diamimd. 

Solicitors  for  the  plaintiff,  vlrnoitlii  ife  Son,  for 

Jostjili  Iliijij*,  Brierley  Hill,  Staffordshire. 

Solicitors  for  the  defendant,  (('.  Uobintoa  Jt  Co.,  for 
W>  IFaMren,  Brieriagr  Hill,  SlaAndridrB. 


Jan.  24. 


Ptob.  Div.  &  Adni.  Div.  ) 
Probate.  j 
In  re  Orawskat  (Dkbashd).  (a.) 

PrulHtte — Will — liaukrHjtl  KtrrHtur  out  if  Kinjland — 
Ttatutor^t  de»irr.  to  chnnijt  ej-rciiU)r~\\'i»h  not  carried 
otU — Grant  to  tt<idi)m~(Sttit{oH — ffimrt  4ff  Probate 

Art.  IH.;-  ('JO  ,(•  '2\  I'irt.  r.  TT),  i.  7:5. 

^-1  sci'j  >.ririit"r  mnu'd  in  a  null  diirin'j  thr  lifrtime  of 
thr  testator  lift  Kwjland  undtr  tm  i/fsio/i"'  nuine,  after 
tdlim  ail  hia  ejfectt  to  his  landlord,  and  wa»  iubsa/neHtly 
adjudioated  bankrupt. 

Thr  tettator,  on  hearing  of  the  /aets,  denml  t'l  altrr 
hit  will  by  reuioviiiij  thr  name  from  the  rxecutorthip,  but, 

i.ivtmj  to  iHiirn  Hlid  thr  I i.ir;  ,  ^.-ihil ill/  uf  the  wiU  Ot  tho 
tiinr,  ilird  ifUhoid  ritrryuiij  mit  his  iittetitiuii. 

The  wurt,  on  motion,  ynintrd  IrtttrTH  of  adminittrotion 
with  the  wiU  annexed  to  the  tettator'e  widow  under  tediou 
73  of  the  Probate  Ad,  1857,  omf  ditpented  with  eitation 
of  the  absent  txectttor. 

Application  for  grant  of  letters  of  administration 
with  last  will  and  testament  of  Herbert  Henry 
Crawsbi^.  late  of  St.  Aubyns,  Brighton,  deceased, 
annexed  of  all  and  eingnlar  the  pereonal  estate  of 

the  said  H.  H.  Crawshay  to  Miirin  Coitrtenaj  Craw- 
shay,  willow  of  the  deceased,  the  sole  beneficiary 
named  in  the  will. 

Affidavits  weru  fil<  <l  stating  that  the  dt>ceii,snl  ilied  at 
Biarritz  on  the  2nd  of  November,  lsy2,  liuving  made 
a  will  dated  the  24th  of  February,  INtU,  by  which  he 

(a.)  Beported  bj  J.  Gbbabo  Laiko,  Ksq.,  fianister> 
at-Law. 
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HlOH  OOUIT. 


appointed  Ernest  Jerdein,  of  the  Isthmian  Club,  sole 
executor  thereof.  Ernest  Jerdein,  in  Ao^st,  1892, 
left  EnpUind  under  an  uHsumed  name  without  Iwiviiig 
any  address,  having  tirst  sold  the  whole  of  his  effects 
to  his  landlord  saying  he  was  goin^;  to  Sun  FnooilOO. 
He  had  since  be^  adjudicated  bankrupt. 

It  was  further  stated  that  on  the  dsoeaiad  heating 
ci  these  facts  he  desirfid  to  alter  his  will  by  removing 
the  said  Ernest  Jerdein's  name  as  executor,  but  owing 
to  his  sudden  illness  and  unrx) km  (fil  cL  i  i  iish.  and  to 
the  fact  that  the  will  was  packeti  up  in  some  part 
of  his  luggage  which  was  not  accessible,  being  in 
another  ci^,  and  his  wife  oould  not  leave  him  during 
his  last  fllfifiM,  he  had  heen  nnable  to  eany  oat  hfi 
intention. 

iVoM,  lor  the  widow,  made  the  applioation  ex  parte 
under  eeetion  78,  addng  tiie  eonrt  to  dispense  with 

citing  the  absent  execator. — He  can  only  be  cited  by 
advertisement.  Wo  do  not  know  where  to  advertitie, 
and  if  we  did  udvi  rtis<'  s.  >  that  the  citation  ciiiuo  to  the 
knowledge  uf  the  executor,  it  is  plain  that  he  has  no 
intention  to  return ;  if  he  did  and  claimed  to  set.  I 
shooldi  Mn'^e"'  the  ^^TMnnrten  n  iiii,  aek  the  court  to 
Tefiiee  the  grent  to  him. 

Jki'.nk,  r.  In  tiiis  CISC.  i:oii8idering the  strength  of 
the  affidavits  and  looking  at  the  epeoial  oircnnutaaoee 
el  the  oaae,  I  think  I  ean  dtspenae  with  eerriae  on  tiie 
executor  and  grant  the  application. 

A j>pl icat  ion  allowed. 

Sdidton  for  the  applicant,  Carlide,  Alma,  d 
Fitker, 


Prob.  Dir.  ft  Adm.  Div.  1  w»  ax 

Admiralty.         /  ^ 

•<Tta  Mom  BoaA.**  (a,) 

Sk^jp^g — Damage — Pilot  in  chanjf  hij  rc:ni'iilsl(.ii  «;/" 
WW — Carrying  anchor  at  the  hawne  jiiyr  trith  strnk 
otow    water  within  jrrovince  of  piUk  —  Order  in 

OomneU,  February  &,  1872.  par»  'M  {Tkamee  Con- 
MrvoMcy  Bye-Lam), 

Whether  the  anchor  of  a  nteanxfr  in  th^  Thames  shonJd 
ie  tarried  at  tht  haw»e  pipe  with  the  tlock  above  water  i* 
a  matter  within  the  province  of  the  pilot,  notwithstanding 
lAol  the  carrying  of  the  anchor  in  tueh  a  poeitim  may  be 
an  infringement  of  rule  20  of  the  Thamet  Outuervaney 
Dye- Lairs  for  the  Niiritjutiiiu  if  tht'  Rivr  Thames,  in 
firrci-  itnilirr  the  Onlrr  in  (kiuucil  of  tht  oth  if  FtUruarij, 
1872. 

The  Ript)n.  3.3  IT.  H.  (ioO.  10  /'.  D.  fij,  .  -y./ru/.-/. 

This  was  an  action  of  daiuago  inslitut«<d  on  behalf 
of  the  owners  of  the  steamtog  Cimlesf  againet  the 
steamship  Monte  Item. 

The  action  was  now  heard  before  Uai-iies,  J., 
aiiisted  by  two  of  the  Elder  Bcvthren  of  the  Trinity 
Hboae. 

The  reanlt  of  the  evidence  appnuv  from  the  jndg- 
meni. 

Pyke,  Q.C.,  end  iVeboa,  for  the  phuatilBi. 

Sir  ir.  PMittimore,  and  Aepinatt,  for  the 

defendants. 

In  addition  fo  the  cases  referreil  to  in  the  judg- 
ment, the  fallowing  authority  was  cited:  flaeiee  ▼. 

^fauH,  10  M.  &  "W.  j|6. 

Haknks,  .J.  —  in  this  casetlie  collision  took  plaee  on 

(a.)  Koported  by  C.  F.  Jkhmbtt,  Esq.,  Uarrister- 
•fe-LftW. 


the  1st  of  June,  1892,  about  six  o'clock  in  the 
evening,  between  the  tug  Contest  and  the  Btesmer 
Moiiit  Hoaa,  in  Bugsby's  lieach.  Both  vtwael*  were 
proce^ling  up  the  Thames,  and  the  tug  was  about  to 
assist  iu  dodong  The  Monte  Rota,  and  was  proceeding 
up  at  the  same  speed  oo  her  etarboard  ode.  The 
collision  happened  by  the  iteamcr  coming  into  con- 
tact  with  the  [lort  quarter  of  the  tug.  making  a  hole 
in  two  plates  on  that  quarter,  knocking  off  the  pro- 
[n'lier,  14Ih1  doing  some  ntlier  d  iuuige.  The  stfaiiiifr, 
it  is  neceesary  to  add,  was  in  charge  of  Mr.  Hender- 
son, H  duly  licensed  Trinity  House  pilot,  and  was 
under  his  charge  by  oompolaon  of  law.  The  first 
point  to  determine  is  by  whoaa  daiault  the  colMm 
wae  occasioned,  and  at  an  early  stage  of  tbisoMB, 
after  hearing  the  evidence  of  the  tug,  I  intimated— 
and  in  that  intiiimtion  the  Elder  Brethren  agreed— 
that  the  principal  C4iu»t>  of  the  collision  was  the  care- 
less management  of  the  tug,  in  allowing  herself,  by 
the  improper  action  of  her  starboard  helm,  to  Mt 
acroM  Qm  oows  of  the  steamer  on  flie  occasion  of  as 
attempt  to  make  f  aat  to  the  itMaMr,  We  have  m 
doubt  whatever  that  the  oanae  of  the  edQisian  wsi 
th«>  improper  m  mceuvring  nf  the  tug  in  th-^  way  I  hare 
indicated,  which  brviught  her  urrosg  the  l>ows  of  the 
steamer.  I  do  not  feel  dispns«l  to  m  i-fpt  the  state- 
ment that  the  tug  was  signalled.  I  riinn<»t  help 
thinking  that  thoeo  on  board  the  tqg  thuugiit  it  was 
aboot  tune  to  attempt  to  get  a  rupe  on  board,  sod 
that  In  that  attempt,  and  while  thm  wereeogitid 

in  it,  she  was  mrolessly  handled  and  allowed  to  gSt 
across  the  hows  of  the  st-eauier. 

It  is  suggest«<l  that  the  steauier  o«iglit  t'j  have 
eased  her  speed  or  stopped  and  n-verstHl  Iut  cnginw 
when  the  law  that  there  was  a  likelihood  uf  <ianger 
from  tlM  appniach  of  the  tug.  I  have  asked  ths 
Elder  Brethren  tiieir  view  upon  these  points,  and  they 

OOO^der,  and  in  their  opinion  I  entirely  agree,  that 
the  steamer  ilid  stop  when  she  snw  that  there  WW 
danger,  that  she  hu  i  im  tiuK-  to  do  anything  more 
than  she  did,  and  that  she  is  not  in  any  way  to  blatuc 
in  respect  of  the  points  made  against  hor  of  not  easing 
speed  or  stepping  and  reversing.  I  think  these  two 
parte  of  the  oaae  are  really  free  from  any  duobt  or 
difficulty.  But  I  now  come  to  that  which  hss  been 
the  principal  matt^T  in  coiiU'st  — namely,  what  was  it 
tlin!  ciiUHt'd  til!'  diunagti  to  the  plates  whicii  have 
l>een  producwi  in  court,  and  to  the  propeller  of  the 
tug  ?  It  is  said  by  the  plaintilh  tbib  that  damage 
was  due  to  the  itMn  of  the  steamer  ootning  in  eontaet 
with  the  plates,  and  afterwards  with  the  proptOer. 
I  have  aakefl  the  Elder  Breihn»n  to  give  me  thsir 
opinion  upon  tliis  ptrt  of  the  case.  After  carefttl 
examination  of  the  plates  and  the  model,  said  to  !>••  to 
scale,  though  there  is  a  disput*'  as  to  the  actual  sl-ajie 
of  the  anchor  and  the  tluke  which  would  be  projecting 
fnim  the  side  of  the  steamer,  the  conclusion  they 
have  oome  to— and  they  advise  me  on  this  point  with 
considerable  oonfidenoe — that  the  damage  to  the 
platM  and  tiie  propeller  was  done  by  we  anchor, 
and  I  sei'  no  reason  to  differ  from  tin  iii,  and  I  acc'itt 
their  %'iew  on  that  part  of  the  case,  and  come  to  the 
conclusion  that  tiw  anehor  did  the  imiaedinto  dMnage 
to  the  tug. 

This  conclusion  raises  a  qoaelion  of  come  nicety. 
The  plaintiffii  say  that  the  steeaier  wae  gniltj  of  a 
breach  of  rule  20  of  the  Thames  Oooeervanoy  Bnlss 

approvrd  by  the  Order  in  Council  of  the  ')th  of 
I'Vbniary.  1H72,  which  provides  that  "no  vessel  shall 
Im'  iiavigatwl  or  allowed  to  lie  in  the  river  with  its 
anchor  or  anchors  hanging  by  the  i-nble  p^Tpen- 
dicularly  from  the  hawse-pipe  unless  the  stock  sludl 
be  awash,  except  during  saan  time  as  shall  be  abso- 
lutely ncooBsary  for  catting  or  flehing  the  caid  enshor 
or  anciion,  or  dnring  meh  time    may  be  mbaotatsiy 
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'  for  getting  meh  tmmI  under  way.**  Now 
Itaw  cnn  bo  no  doubt  tlirit  the  uiiebor  of  77  '-  M'<u(r 
Sou  wiifi  carried  up  the  Thumes  with  the  Bhiickle  u]) 
»t  the  bawse-pipe,  and  in  that  position  the  stock 
wu  connderaUy  out  of  the  water  and  the  flukes 
tm  jast  ouiTing  the  anchor  jnst  shont  level 
vitli  tbe  water — and  it  ih  clear  that  this  modo 
of  carryinff  the  anchor  was   not   in  acconlauce 
With  the  above  rule.    The  defendants,  however,  Kiiy 
that  the  anchor  was  carried  in  that .  position  by  the 
onlers  of  the  pilot,  and  that,  that  being  so,  aa  the 
■adior't  positioii  is  a  matter  ior  thie pilot  to  deal  with, 
(hej  tre  exonerated  from  lialdlity  for  anytbingr  that 
lia[;«:no<l  in  cnnsequenco  of  that  position  of  tho 
Miuliur  by  virtui>  of  tho  j)ilot'B  orders.    That,  again, 
raisi « two  (|iieslioi)s,  one  of  fact  and  one  of  law.  The 
tint  question  is  whether  the  anchor  waa  in  that  poai- 
tt»n  in  which  it  was,  in  aocordanoe  with  the  jnlot'e 
ortiers.   On  that  the  master's  fvidenco  is,  talting  it 
wy  shortly,  that  tbe  pilot  said  :  "  I  see  your  anclior 
h  at  the  hawse.    You  will  let  it  remain  there  till  she 
cases  down  to  go  into  the  dock."    The  master  adds  : 
"  He  told  me  to  tell  the  mate  when  we  eased  down  to 
go  into  dock,  thai  the  ctook  waa  to  be  put  awash.  I 
toUMntodo  so.  Ilieaid  him  repeat  the  order*  to 
the  mate.     "Wo  had  not  eased  down  at  tho  time 
of  tho  collision."     The  mate   said :    "  I  got  an 
onler  from  tbe  pilot  in  Long  Keacb  to  lower  tln' 
anchor  when  easiur  for  tbe  dooks."  The  pilot  said : 
Don't  lower  it  tiu  we  ease  for  the  dodn,  and  then 
luwer  it  stock  awash.    We  had  not  eased  for  th<- 
'iijclcs  at  tin-  time  of  the  collision."    I  have  no  hi'sita- 
tion  in  acc»'!  iiiii;  the  st<jry  uf  tlio  two  t)fficer8  of  the 
•hiji  that  the  anchor  was  in  its  position  by  tho  pilot's 
orders  at  tbe  time  of  the  accident. 

Then  it  is  contended  hy  Sir  Walter  Pbillixnore  and 
Vt.  Aapinall  that  if  that  is  so,  the  position  of  the 
ifiohnr  is  a  matter  witlun  the  pilot's  jurisdiction,  even 
thuugh  there  is  a  Thames  Conservancy  bye-law  to  the 
tffi^t  that  it  ought  not  to  be  in  the  position  to  which 
it  was  ordered  by  him.    The  short  way  of  patting 
tbst  point  is  tbat  the  pooititm  of  tlie  anehor  forms 
j-art  <  f  f  ho  navintion  of  the  ship  which  is  in  tho  pilot's 
juri-'iiction.    u  is  said  on  the  other  side  that  that  is 
not  ibe  true  position  with  rej,'anl  to  tht-  anchor;  that 
tb<-  same  consequence  must  follow  as  if  tho  Thames 
bye-laws  as  to  lights  had  been  disobeyed,  when,  as 
«u  decided  in  tbe  case  of  The  Jtipon,  33  W.  K. 
920,  10  P.  I).        the  owners  of  the  steamer  would 
not  havi-  1m  .  11  t■xoneratc^d  from  liability.     Ii>  that 
case  a  vessel  iu  motion  in  the  Iluinber,  in  addition 
to  the  side  lights,        the  pilot's  orders   had  a 
vhite  light  from  flia  mda  pssdc  showing  astern, 
sad  it  was  held  tbat  that  was  a  breacn  of  tbe 
statutory'  re^riilations ;  tbat  there  being  no  eircum- 
stajicfs  to  make  that  departure  from  the  rule  neres- 
^■iry,  and  it  bteiug  impossible  to  say  tbat  the  whit<t 
light  at  tbe  peak  might  not  have  contributed  to 
the  collision,  the  shipowners  were  not  exempt  from 
hsbility,  though  the  pilot  was  in  charge  by  conipul- 
■ien  of  Iaw  ;  and  that,  although  tbe  li^ht  in  question 
had  been  exhibitid  iiy  the  onbr   jf  lli^^  pilot,  tbe 
raaater  should  nut  have  permitted  an  iiitringement  of 
tile  regnlati<jn.    If  one  states  the  case  of  Tiif  Jlijion  a 
little  more  broadly,  it  is  that  the  position  of  the  bghts 
■ad  their  proper  ezlnbition  is  a  matter  for  tbe  master 
ati'l  not  lor  tho  pilot.    I  have  considered  that  case 
mitli  Ronjf  care  by  the  light  of  two  other  cases  cited 
iiaru.lv.   The  Itigtlxirgs  Miude,  8  P.  D.  132,  31 
K.  Uig.  l-,a,  and  The  QipteuKing^  2  Wm.  Bob. 
'^••7.   In  the  latter  case  a  vosselbad  oome  into  ooUi- 
«on  with  another  in  such  a  way  that  the  anchor, 
which  had  not  b<«n  hoisted  on  deck  nor  catted,  as 
proj)er  and  cu.stomary,  and  was  hauj^ug  over  her  b<jw 
Bodcr  water,  made  a  hole  in  the  other  vessel.  Dr. 


Lusbington  said :  "  If  tbe  pilot,  then,  is  to  dedde  tbe 

niodo  of  anchoring  a  ves-<Ll  it  apjiciirs  tome  that  it 
follows  as  a  necessary  cons  •queue. •  that  the  pilot  is 
r<  sponsible  to  sec  that  tho  anchor  is  iu  a  proper  situa- 
tion to  be  drowed  when  necessary.  In  the  present 
case  this  view  of  tbe  pilot's  duty  is  confirmed  by  tbe 
rules  and  regidations  of  the  riv(T  in  which  this  colli- 
sion occurred,  and  in  which  he  is  licensed  to  act  as 
pilot.  Those  nilc-^  .stn  ;  iiiily  enjoin  wliat  to  be 
done  as  regards  having  the  anchor  in  a  proju  r  posi- 
tion, ready  to  be  dropped,  and  such  rules  must  be 
considered  aa  peculiarly  bindiagupon  the  pilot  on  board 
The  Oipseif  htnij  as  b«ag  presonbed  xbe  authority 
under  which  he  was  entitled  to  act."  In  'I'hf.  lUtfS- 
hurji  Mindr  damage  had  been  done  by  the  Huke  of  a 
st-hooner's  anchor  piercing  the  side  of  a  flyboat.  The 
court  held  that  there  was  uo  want  of  care  on  tho  part 
of  tiie  crew,  and  it  was  be3d  tbat  tiie  damage  was 
caused  by  the  fatilt  of  the  ]»ilot  in  the  course  of  his 
duty.  It  is  saiil,  as  uf^ainst  that,  tbat  even  if  it  is 
witiiin  the  pilot's  duty  to  attend  to  the  position  of 
the  anchor,  and  give  orders  »is  to  the  anchor,  still 
the  master  is  to  blame,  and  his  owners  through  him, 
because  the  master  is  bound  to  oomply  with  the  lolei, 
and  interfere  with  tbe  pilot  with  refnenee  to  bis  orders 
in  connection  with  tlie  luichoring  of  the  sliip  if 
such  orders  are  infringing  any  rule  laid  (iowii  by 
autboiily.  I  tidsk  tt  would  be  daug<  ruus  to  lay  tlutt 
down  as  a  sound  proposition  in  face  of  such  a  decision 
as  that  of  The  Argo,  Swab.  462,  where  a  steamer,  wbiob 
w;is  beinj;  navigated  on  the  wron-r  side  of  tbe  cbawnsi, 
contrary  to  the  section  of  the  Act  thin  in  force,  was 
doiug  so  under  the  pilot's  orders,  and  it  was  held  that 
the  master  was  not  bound  to  interfere,  and  that  the 
owners  were  not  respondble  for  tbe  damage  caused 
then'by.  It  really  comes,  when  one  considers  it,  to  be 
a  question  of  whether  what  is  being  done  is  part  of 
the  nt  lciing  of  the  navigation  of  the  ship  and  her 
manoeuvres,  and  the  case  of  2'ht;  A  r;ji>  and  that  class 
of  case  seems  to  be  much  more  analogous  to  tho  pre- 
sent case^  than  the  case  of  The  ^ipvn,  decided  as  to 
a  matter  «l  lights,  with  wbudi  the  pilot  baa  noUiing 
to  do,  and  whioh  it  is  entirely  the  master's  duty  to 
sec  to. 

I  think  that  in  this  case,  the  infringement 
of  the  rule  having  been  by  tho  pilot's  order,  the 
shipowners  are  exempt  from  responsibility  for  bis 
accident  in  tho  matter.  There  is,  however,  a 
further  point  in  this  case  which  I  think  is 
e<pially  fat-al.  if  estjiblisheil,  to  the  plaintifT s  case. 
[His  lonlship  then  proceeded  to  examine  tho  question 
whether,  notwithstanding  the  position  of  the  steamer's 
anchor,  the  tug  might  not  have  avoided  the  collision, 
and,  coming  to  theeondnsion  tbat  she  could,  eonbluded 
his  judgment  as  follows: — ]  I  am  of  opinion  that 
the  damage  in  this  case  was  caused  by  tne  action  of 
tho  tug ;  that  the  anchor  was  an  obvious  danger 
which  could  have  been  avoided  by  the  exercise  of 
reasonable  care  on  tbe  part  of  the  tug ;  that  at  that 
time  no  want  of  c;in>  was  exhibited  on  the  part  of  tbe 
steamer  which  could  havo  in  any  way  anected  the 
matter;  and  that  the  tug  is  iiLme  to  blame  for  this 
disaster.  Therefore  tho  cluiia  must  be  dismissed, 
with  costs. 

Solicitors  for  the  plaintiffs,  Lowltu  ^  Co» 

Solicitors  for  tbe  defendants,  Coijper  A  Co* 


SO 
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OmmweAmku  Vithuicwiw Locu, Bp, opHbalth v. CoBwr. of MiiromMinau  Oovbv ov Ainux. 


OTour^  of  Appeal. 

From  Chan.  Dir.        *j    •  „,  „. 

(Lindley,  Lopes.  &  Kay,  L.JJ.)  [  r^jt  ^l/'*' 

[and  Chan.  Div.  (Chitty,  J. }  ]  )      91,  MO^i. 

VlIHDraTQnLoaAXtBo.viii)  OFEBAI.TH  V.  CORI>OIiA- 

Ttoy  Of  MANcnESTER.  {n.) 

Jlo^pitat — "  Xi'iiuiis  busiiifsa" — Small jxij-  ha^^iUd — 
Local  nutliuriti) — Adjoining  dittrici — Content — J'liUic 
Health  Act,  187d  (3»  Jb  39  VicL  c.  ii),  $$.  112,  lai, 
285. 

.1  lio^iiitiil  i>  will,  1,1  the  proti$toa$  </im<ioi»112 
q/"  tht  PuUic  JJeuUh  Aci,  187d. 

The  fowen  coufernd  by  tedton  131,  exereitaUe  hj 

a  local  authority,  are  not  limital  for  thfir  fxircisc  i<< 
the  dittrid  of  ilie  jxtrticniar  Ivatl  unthoritij  vhich  t.itr- 
eif.t  them. 

SedioH  '295  dors  not  applif  to  the  poir-  r<  rnnUrri-  l  hy 
teetion  131  »(>  hi  to  rr,jiiirr  for  l/nu-  •  irrriMr  {u  an 
iadjoining  district  the  cotueut  o/  the  local  authority  of 
MM  adjoining  dMn'eC 

Jh^atM  q^QdUy,  S.,  ajfirmti, 

Motion. 

The  (jiu'stiou  was  whothor  n  smalljiox  hn^jiit.il  was 
a  "  noxious  or  offousivo  trinlc,  Ijusim  or  iiKiiuifn'- 
turo"  within  tho  moaning  of  sixtiDU  11.  t  tli^'  Public 
Health  Act,  1875,  or  whothor  by  virtmmi  s  ,  tu)ns 


ithority 

Tho  defendant*  proposed  tobiiilil  on  ce  rtain  proiind 
of  thfir  own,  but  wliii  li  was  situritc  witliin  the  district 
of  the  plaintiff  local  board  of  health — an  urban  sani- 
tory  authority  whoso  district  adjoined  the  district  of 
the  delendAnts — a  temponuy  hospital  for  tharocop- 
tion  of  smallpox  patients  for  tiie  use  of  the  inhabi- 
tants of  their  own  district. 

The  plaintifTs  moved  for  an  intrrim  iojunction  to 
restrain  tlio  ili  fi'inlants  from  establishing  or  oanying 
on  such  hospital  without  their  consent. 

Section  ll'J  of  the  Public  Health  Act,  IfST.i,  pro- 
Tides  as  follows :  |'  Any  person  who,  after  the  passing 
of  this  Act,  establishes  within  the  diatriot  of  aa  urban 
authority,  without  their  consent  in  writing,  any  offen- 
sive trade;  that  is  to  say,  tho  trade  of  blood  l)oiIer, 
or  bone  boiler,  or  felluinnger.  i>r  soaj)  boiler,  or 
tallow  nieltcr,  or  tripe  boiler,  or  any  oilier  noxious 
or  offensive  trade,  busim  ss  f)r  manufacture,  shall  l>o 
liable  to  a  penalty  not  exceeding  fifty  pouuds  in  re- 
spect of  tae  estaplishment  thereof,  and  any  person 
eanying  on  *  bosiness  so  established  shall  bo  liable 
to  a  penalty  not  exceeding  forty  shillings  for  every 
day  on  whieh  tlie  offence  is  continued,  whether  there 
has  or  has  not  Im  ii  any  conviction  in  respect  of  tho 
establishment  thereof.  " 

Section  131  provides  that  "any  local  authority  may 

i)rovide  for  the  1188  of  the  mhabitant.s  of  their  district 
lospitala  or  temporary  ]>1ace<)  for  the  reception  of  the 
ssek^  and  for  that  purpose  may  themselves  build  such 
hospitals  or  places  of  recejtJion,  or  contract  for  Ilie 
use  of  any  such  hospital  or  part  of  a  ho.«ii>itiil  or  i)lace 
of  reception,  or  eiit<  r  into  any  agreement  with  any 
person  liaving  the  management  of  any  hospital,  for 
thA  leoeption  of  the  sick  inhabitants  of  their  district, 
on  payment  of  such  annoal  or  other  sum  aa  may  be 
a^Ked  on.  Two  or  more  local  authorities  may  com- 
bine in  providing  a  conimon  hospital." 

Section  •-•8.i  provides  timt  •'  any  local  authority  may, 

{a.}  Bepurtod  by  AuTUVK  LxwuKMCK  and  U.  Bow- 
um  Auswait  Eaqn.,  Bairisten-kt-Lmr. 


with  the  consent  of  the  local  aathorily  of  any  adjoin- 
district,  execute  and  do  in  such  adjoining  distric 
:  1  I  or  any  of  such  works  and  things  as  they  may  execute 
aud  do  within  their  own  district,  and  on  such  terms 
of  payment  or  otherwise  as  may  be  agreed  on  between 
tbemaud  the  looal  autfaiocity  of  the  adjoining  distaiBi; 
moreoTer  two  or  more  local  authorities  may  oontlmB 
together  for  the  purpose  of  execnting  and  maintaimqg 
any  works  that  may  be  for  the  benefit  of  their  ivspoo- 
tiva  distriota,  or  any  part  tbenof." 

Funrrll,  Q.f'.,  Ci'in-,  and  X'lrrt's,  for  the  Withlugtun 
Loc<il  lioord.  —  First,  the  j>rnposod  hospital  is  a 
noxious  or  offt-nsivo  bu>rint>ss  within  section  112  of  the 
Act :  ttramwcU  v.  Lacy,  21  W.  iC3, 10  Ch.  D.  m  ; 
it  wotild  be  a  private  nuisaace :  Mrtmpnfitan  Atifiam 
JH^frl.  t  V.  Hill.  29  W.  K.  niT.  G  App.  Cas.  193.  The 
penult V  in  section  ll'J  implies  a  prohibition;  //»  rt 
( '..;7.  „',f.l  Y<;u,h„l  Hu, <  •  .,  Is  W.  li.  2(5,  L.  11.  4  Ch. 
Apx*.  T-IS.  Secondly,  the  powers  of  a  local  boarrl  uuder 
section  lol  aro  confined  to  their  own  district :  //'o/- 
wood  ▼.  Lowndes,  1  W.  B.  279,  4  Dr.  Ibirdly, 
theoonsentof  the  Witfaington  Looal  Board  isneees- 
sary  imdcr  section  2So. 

Hnri,'-,  fj.C,  Mnlntrly,  and  Macmrtrran,  for  the  Cor- 
poratinu  nf  Manchesl8r."A8  to  the  first  point,  the 
business  is  not  tjuadem  yami*  with  those  mantioiMd 
fai  section  112 :  WantHwd  Local  Beard  of  fftaHtk  t. 

mil  11  W.  R.  3(!S,  13  C.  B.  N.  S.  479;  /'.H<^y 
V.  tixford  L',rnl  /tofird,  -13  J.  P.  <;22 ;  Itrtiintrre 
L-Kul  JSoard  -f'  llmlth  v.  I!,.,it''".  02  1>.  T.  X.  S. 
W,  33  W.  IJ.  Dig.  117.  It  would  not  nece*- 
sarily  Imj  a  private  nuisance :  Fltrt  v.  MrtropiJitan 
Aaylunu  Jioard,  2  T.  L.  B.  361.  As  to  ths 
second  point,  the  role  in  Haywood  t.  Lowttdm  is 
only  a  prim')  f,i  i,  ride.  On  the  construction  ef 
section  l.'il  no  siicli  limit  is  implied.  As  to  the  tliinl 
jiiiiiit,  si'ction  2sj  i>  in  an  entirely  (Iistin<'t  jiart  of  tho 
Act  from  section  131,  and  does  not  control  it.  S^-ction 
131  occurs  in  Part  3  under  the  head  of  "  Sanitary 
Provisions,"  "Infectious  Diseases  and  Hospitals." 
Section  283  is  in  Part  Sin  a  group  of  seotioaa  nikliilg 
to  *•  Union  of  Districts." 

FartnJl,  C*.'".,  replied. 

Cum  Y,  J. — As  to  the  first  point  which  arises  on 
st^ction  112,  I  observe  that  that  section  has  already 
rooeived  a  jodiciol  constmotion.  It  first  enanuntss 
certain  speollo  trades  whieh  are  dsaoribed  uoffsDsive, 

and  which,  according  to  the  habits  of  manUiid,  818 

offensive,  and  then  winds  up  with  *' any  other  ooxloos 
or  ('ff(  n>ivi'  trade,  busitu'ss,  or  manufactun."  A 
penalty  is  imposotl  upon  any  person  establishing  such 
trades  without  the  consent  of  the  local  authority,  and 
such  establishment  is  therefore  unlawful.  Tho 
question  is  whether  tho  proposed  hospital  falls  wittift 
the  above  general  words.  Now  the  Conrt  of  Common 
Pleas  (in  U'fiii^tmd  Loral  Board  of  Hmlth  v.  IliU) 
had  before  it  practically  tho  same  ]i nint  under  a 
similar  section  of  the  Public  Health  Act,  ISl.S  (11 
&  12  Vict.  e.  03.  «.  tH),  tho  words  not  being  identi- 
ciU,  but  very  similar.  It  was  a  question  whether 
hriekmakiiig  was  a  noxious  or  offSaosive  trade,  bosi- 
noss,  or  maimfBCtare  within  the  meaning  of  the  see- 
tion,  and  a  strong  court,  consisting  of  Ene.  C.*J.,  sod 
Williams,  WiUea,  and  Keating,  JJ.,  held  it  w  is  n  't. 
and  that  to  bring  the  case  within  the  general  wonis 
the  tntde  or  bosiness  must  be  in  itself  of  a  noxious  or 
offenMvo  nature  analogous  to  those  menfioti.-d.  Xo 
one  can  say  that  carrying  on  a  smallpox  hospital  is 
aiialo^'ous  to  Uood  Doilutg,  Or  the  other  biiiiiiKiw 
spe(-itieal!y  mentioned,    ft  has  heen  decided  ttat 

carryitif;  on  a  hosjjital  is  a  business,  juid  so  fur  the 
plaintiffs  are  right,  but  it  is  impossiblo  to  bold  it 

Thm  was  a  i  " 
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etsion  (^ra I n^rr«  Local  liinird  of  Jfmlth  v.  Bot/ton)  as 
to  fijh  frjing,  fi  case  (IS  tti  which  thorc  was  more  to 
be  Mid  against  the  trade,  and  more  to  be  fluid  iu  fuvour 
of  its  falling  within  tho  section* 

I  Ian  my  dccisio:i  on  th«  OMe  in  the  Common 
Pbu,  nd  fhe  priucipk>8  there  leid  down.  I  ehoold' 
K  ;t:i<roading  the  aeotioa  if  I  held  fUs  hoepltel  fell 
witLm  it. 

It  wius  pointed  out  by  Willos.  J.,  that  the  jarisdic- 
tt(in  uiitler  the  aection  rests  with  the  justices  of  the 
peace.  He  thought,  as  I  think,  that  their  task  would 
hs  easier  if  they  hod  to  find  that  the  noadou  ttade 

ma  analogous  to  those  specified. 

This  dis[»)s<«s  of  tho  fimt  j)oiiit,  which  is  far  from 
nnimportaQt.  As  ta  tho  remaining  points,  I  will 
tNtrre  |ttdgment> 

Jia.  31.  — Cnrnr,  J.  —  The  question  Teserred 

d-ptmils  upon  tho  true  nieiming  of  soction  l^Jl  and 
itHjtion  'Ibo  of  tho  rublic  Health  Act,  1«75.  The 
defendants  proposo  to  build  on  their  own  ground 
inthia  the  piaintifl^'  district,  which  adjoins  their  own 
diitdet,  a  hoepital  for  the  \ise  of  sick  tnhahitants  of 
their  own  district.    Thp  dofeiulants  int(>iKl  to  uso  the 
ho<|ilal  fox  the  rcct'ption  of  shiiiUikjx  juitii  nta;  but, 
SO  the  question  reserved,  there   is  no  distinction 
bstween  patients  suffering  from  infectious  sickness 
(Dch  as  smallpox,  and  patients  .sutTering  from  a  non- 
infaelioM  sickoM.   The  propositions  lor  which  the 
plshitift  contend  are,  first,  that  the  powera  as  to 
hoitpitals  conferreit  by  .stxjtion  131  iire,  on  the  true 
cjnrtniction  of  that  nn  tidii,  exercisable  by  a  local 
authority  only  within  t  h<  ir  osm  district,  and,  secondly, 
that  Motion  2tm  appUea  to  these  poweta,  and  enables 
a  loos]  authority  to  eKerdse  them  withte  an  adjoining 
district,  but  only  with  the  con.sent  of  the  local  authority 
of  juch  adjoining  district.    Tho  pnjpositions  for  wliich 
?he  defendants,  on  the  other  hand,  tinntcnd  iiro,  first, 
that  the  powers  of  B(H.tion  i;U  arc  not  coutined  to  the 
diiteiet  of  the  local  autliority  by  whom  they  ure 
tumeisable,  but  are  unlimited  in  point  of  epaoe,  and, 
sseondly,  that  Hcction  2H5  has  no  application  to  the 
fxercise  of  jiowers  under  Hoction  131.    The  ari^Minients 
OQ  each  side  were  supported  by  an  elaborate  exatuina- 
tion  of  the  provisions  of  the  two  laetiou  thenisolves, 
end  hy  copious  references  to  nnmerDua  other  sections 
of  the  Act  bearing,  or  supposed  to  bear,  on  the  ques- 
tion.   In  fact  the  Act,  whicli  ctmtains  343  sections, 
was  ranxncked  bycnunael,  and  nothing  that  had  any 
rtlevaii'  y  was  omitted  in  tlie  discussion.    The  general 
scheme  of  the  Act  is  to  divide  England,  except  tho 
metropolis,  into  districts,  and  to  subject  these  districts 
to  the  jurisdiction  of  local  authorities  invested  with 
tho  powers  conferred  by  tho  Act.    Hence  it  is  said  for 
the  phiintiffs  that  flio  considi  iation  of  the  particular 
provisions  of  the  Act  must  be  approached  with  due 
nfui  to  this  general  scheme,  nod,  consetpiently, 
vith  »  preenmption  that  the  powen  conSened  on  a 
local  authority  are  rcstnnted  m  their  eKerotee  to  the 
particular  district  for  which  they  ars  specially  con- 
utituted,  and  the  decision  of  Kindersley,  V.C.,  in 
lltfiwof/d  V.  Lrnvmhit  is  relied  upon  in  support  of  the 
argument.    Tlie  soundness  of  the  argument  may  be 
admitted  if  it  is  advanced  merely  in  a  general  way ;  the 
presumption  is  merely  of  a  primii  fncir  nature,  which 
may  be  i.iaplaced  by  an  examination  of  the  Act  itself. 

Another  argtmient  of  a  general  nature  put  forward 
for  the  plaintill's  wns  that  a  corporation  created  by 
etatato  for  a  siiccific  purjKwe  has  thOSe  powers  only 
whidi  the  statute  confers,  and,  conaeqnently,  that  a 
looht  authority  which  is  empowered  to  provide  a 
h  'j.it^il  in  an  adjoining  di.strict  with  the  (  nimr  iit  of 
the  lo<:4il  authority  of  that  district  has  no  juiwer  to 
provido  •  hospital  there  without  such  consent, 
btatad  m  a  gemial  way  the  aigument  is  corx^  The 


question,  however,  is  whether  it  applies  to  this  case. 
The  grounil  on  whiuli  tho  plaintitFs  case  rests  is  not 
simply  tliat  tlie  defendants  ure  acting  ultnl  vire».  If 
that  were  all,  the  phuntiflTs  would  have  no  right  of 
action,  although  the  Attorney- General  might  com- 
plain. But  the  plalntifTs  say  that  the  def^dants 
are  invading  flieir  district  unlawfully,  lui-^iu^i'  thn 
plaintiffs'  consent  is  renderctl  nccegsarj*  liy  s .  i  tion 
285  and  has  not  been  given,  and  that  by  reason  of 
their  consent  being  required  by  tho  statute  tboy  have 
a  enlBeient  interest  to  support  their  action.  To 
aoooeed  it  is  plain  that  the  ])Iaintiffs  must  show  that 
section  2So  aj>plies.  In  addition  to  these  observations 
of  a  general  character  there  is  ano'lier  which  strike's 
mo  as  pertinent.  When  the  plaintifF-t' counsel  speak 
of  tho  defendants  invading  tho  plaintiffs'  district  and 
interfering  with  their  jurudietion,^and  when  they  wkj 
that  the  care  of  the  health  of  the  inhabitants  of  {heff 
district  is  eoinniittfd  to  the  plaintiffs'  char?",  it  must 
be  borne  in  niin<l  that  IIk-  pmvers  and  jiiris<iietiun  of 
tho  plaintilTs  as  the  local  authority  art>  of  a  special 
and  limitod  kind  strictly  deiiued  by  the  Act.  One 
thing  is  elear.  If  a  wealthy  and  oliaritably  disposed 
person  were  niinde*!  to  set  up  n  hospital  for  the  sick 
within  the  plaintiffs'  district  the  jdaintiff.s  could  not 
stop  hiui.  They  would  hav.  u  i  power  of  interference 
with  tho  establishment  or  the  nianagenient  of  tho 
hospital  as  such.  They  could,  of  course,  ri  puin 
plans  of  the  building  and  drains  to  be  submitted,  and 
generally  oonld  exercise  all  their  powers  in  regard  to 
infection  and  tli'^  liki\  just  as  thi  v  couM  in  reference 
to  any  other  house  or  ljuilding  within  their  district; 
but  they  could  not  prohibit  the  erection  or  carrying 
on  of  any  suoh  hospita!,  even  though  it  was  establisheid 
for  the  reception  of  patients  snffening  from  infeetioua 
diseases. 

All  this  was  necesnariiy  admitted  by  thi>  ])laintiffs* 
counsel  after  a  careful  examination  of  the  statutes. 
The  plaintiffs'  case,  then,  comes  to  this  —that  their 
consent  ia  required  only  whore  it  is  a  local  authority 
that  purposes  to  provide  the  hospital  within  the  plain- 
tiflfs'  district.  I  proceed  now  to  examine  shortly 
section  131.  It  is  alt<>s('ther  silent  as  to  tho  place 
whoro  the  hospitals  or  temporary  places  for  the  receji- 
of  the  sick  are  to  be  situate.  An  examination  of 
upwards  of  forty  other  sections  of  the  Act  gives  the 
following  result :— The  powers  and  duties  of  the  looal 
authority  are  in  some  cases  in  express  tonus  inado 
exercisable  within  their  own  disfriot ;  in  others  iu 
express  terms  both  within  and  with  out  ;  and  in  others 
no  mention  is  made,  ono  way  or  the  other,  as  to  dis- 
trict or  place.  Of  the  last  class  examples  are  found 
in  the  section  under  consideration  (section  131),  and 
also,  amongst  others,  in  section  HI  (as  to  mortuaries) 
section  I'H  (as  to  recreation  i;nii;nds\  section  \i]'>  (as 
to  clocks),  section  31)  (as  to  urinals,  &(■.),  and  sections 
120,  121,  and  122  (as  to  disinfection).  In  those  cir- 
oumatanoes  it  is  ai:gned  for  the  plaintiffs  that  when 
the  Legidature  intends  to  oonfer  a  power  exerebable 
without  the  district  it  sirs  so  in  direct  t«^rms,  and 
conseipiently,  that  where  there  is  silence  as  to  tho 
district  the  inference  is  that  tho  power  is  exereisablo 
only  within  tho  district;  while,  on  the  other  hand,  it 
is  contended  for  tiio  defendanta  that  whero  the  L<  gis- 
lattire  intends  to  confer  a  power  exercisable  within 
the  flistriet  it  says  so  in  direct  terms,  and  conse- 
(juently,  where  tliere  is  silence  as  to  tlit>  district,  the 
inference  is  that  the  power  is  exercisable  without  as 
well  us  within  the  district.  These  conflicting  argu- 
ments, which  would  have  ddighted  the  mcditoval 
schoolmen,  are  calculated  to  reduce  the  matter  to  a 
standstill.  The  right  practical  method  of  int'^-pre- 
tation  is  not  to  sweep  every  section  which  is  sihait  as 
to  district  into  one  and  the  same  class,  but  to  consider 
each  of  these  eeotione,  with  its  context,  separatolyt 
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with  a  view  to  sscertoia  wheth^  it  iB  or  is  not  in- 
tended to  l>c  confined  to  the  district. 

I  do  not  intend  to  venture  to  put  a  construction  on 
om  h  (if  lb«?  sections  where  sileuce  is  iircsorvi  il  as  to 
the  distiict ;  I  confine  myself  to  saying  that  I  cJin  see 
no  reasons  which  tend  to  restrict  some  of  the  sections 
to  tbe  wutioalAr  district^  but  whieh  would  not  be 
applicable  to  olSiere  of  the  amno  «ort  of  leotionB.  On 
the  whole,  T  think  thnt  silnicr'  as  to  place  affords 
sonic  ground  in  tliis  Act  fur  liolding  that  the  Legis- 
lature did  not  intend  to  confine  the  local  authority  to 
iti  own  particular  district.  Continuing  the  examina- 
tion of  the  ISlet  eeetion,  I  And  the  tram  "distriot** 
occurs  twice.  The  hospital  which  the  local  autho- 
rity may  provide  is  "for  the  use  of  the  iidiabitants 
of  tlicir  district,"  and  (he  af^rcemi  iit  wliicli  they  are 
autbori/i'd  to  enter  into  is  for  tlie  rece]>'ion  *'  of 
tbA  sick  inhabitants  of  their  district."  The  attcn- 
timi  of  the  TjBgiglatnrB  was,  therefore,  directed  in  the 
section  itself  to  the  district  of  the  local  authority ; 
yet  the  section  docs  not  in  tonus  confine  the  local 
authority  to  its  own  district  as  to  pliice  when  the 
hospital  or  other  accommodation  for  the  sick  is  to 
be  provided.  Again,  for  the  purpose  of  providing  a 
hospital  or  temporary  plaoe  for  tbe  reception  of  the 
siok,  the  local  authority  are  empowered — [ti)  "to  con- 
tract for  the  use  of  any  such  hosjtital  or  part  of  a 
hospital  or  place  of  rcccjition "  and  (/-)  "  to  enter 
into  any  agreement  with  any  jRTSon  havin^r  the 
management  of  any  liospital  fur  tbe  reception  of  the 
Budc  inhabitants  of  their  district."  "  Any  such  bo<ipi- 
tal**  and  "any  hospital"  in  these  clauses  mean. 
priiiid /arif,  any  hosjiitiil  for  the  nick  anywhere,  and 
I  can  liud  no  sufficient  reason  for  saying  that  the 
hospital  or  place  of  reception  in  respect  of  which  the 
local  authority  nuur  enter  into  a  contract  or  agree- 
ment must  be  oonmied  to  a  hospital  or  place  of  recep- 
tion within  the  district  of  the  local  authority.  On 
the  other  hand,  I  see  reasons  for  holding  that  tho 
primu  hv  if  meaning  is  tho  right  one.  A  local 
authority,  not  having  providtnl  a  hospitjd  of  its  own, 
puq>08cs  to  enter  into  an  agrccmc  nt  with  persons 
having  the  management  of  a  hospital  outside  its  own 
district  for  tho  reception  of  its  sick  inhabitants ;  the 
local  authority  iniiy  he  a  rural  sanitary  atithority 
having  but  fuw  sick.  It  seems  reasonable  and  con- 
venient tbat  they  shcuhl  be  at  lilwrty  to  send  their 
^ck  to  any  hos|iital,  whororer  situate.  Why  should 
the  load  authority  within  which  tho  hospital  happens 
to  bt)  situate,  and  which  auth(irity  has,  as  already 
shown,  no  ]>ower  to  iutcrfiiH  \sith  tlu'  liospital  as 
such,  havi*  a  special  veto  as  to  the  sit  k  to  bo  brought 
tbcro,  simply  bucauso  tho  sick  uro  suut  by  another 
local  authority  ?  And,  what  is  more  strange,  a  veto 
only  in  tho  case  of  the  sick  being  sent  by  the  local 
outbority  of  an  adjoining  district.  If  tbe  plaintiffs 
are  right  no  local  authority  can  contract  to  send  their 
sick  to  a  .seaside  convalescent  home  out  of  tbeir  own 
district.  I  can  find  no  sufficient  groimd  for  saying 
Umj  cannot.  The  evidence  affords  ft  ouxiona  illnstift- 
tion  of  the  effect  of  the  plaintifRi*  contention. 

The  plaintiffs,  \indor  an  agrei  iiiPiit  thev  have  come 
to  with  the  managers  of  the  Monsall  Hospital,  an- 
sending  their  sick  to  that  hospitid,  which  is  situated 
ivithin  the  district  of  tho  defendants ;  yet,  if  their 
oontention  is  right,  tbe  agreement  is  of  no  effect  and 
they  are  not  justified  in  sending  their  sic^k  to  the 
Monsall  Hospital  unless  they  first  obtain  the  consent 
of  the  defendants.  Tbe  provisions  of  section  l.U  are 
not  severable;  the  hospital  to  be  provided  is  for  the 
sick,  without  any  distinction  as  to  the  nature  of  tho 
■iaViMiss,  whether  it  be  infectious  or  not;  and  tbo 
powers  to  provide  •  hospital  or  temponnr  place  for 
the  reception  of  (ho  sick  must,  ono  and  all.  either  lie 
Oonfiued  to  tbe  district  or  must,  one  and  all,  without 


distiaetimi,  he  exercisable  without  regard  to  plaos. 

Tho  test  to  ascertain  whether  the  powers  are  severable 
is  to  trj'  and  read  the  sections,  inserting  the  limitation 
of  place  as  to  soiiicj  of  tho  provisions  and  omittiag 
such  limitation  as  to  others.  I  invited  tbe  pUintilb' 
counsel  so  to  write  out  tbe  section,  and,  after  sons 
attempts,  he  rightly  admitted  that  it  was  istposiiilc. 
No  distinction,  then,  can  be  maintainod  hsmsa  fbe 
co-scs  of  the  local  authority  providing  the  ho^itsl  (a) 
by  themselves  building  it,  (?<)  by  contractinf  for  we 
use  of  a  hospital  belonging  to  others,  or  (- by  enter- 
ing into  an  agreement  with  persons  baring  tbe 
management  of  a  hospital. 

One  other  observation  remains  to  be  made  on  section 
131.  It  concludes  with  a  provision  empowering  »nj 
two  or  more  local  authorities  to  combine  in  providing 
a  common  hospital.  This  power  of  combining  it  not 
confined  to  adjotning  districts,  but  is  general,  aadtke 
place  where  the  oomoMUi  hospital  is  to  be  ntests  is 
not  specified.   For  these  reasons  I  think  that  seeUos 

KJl  must  be  read  as  it  stands,  and  that,  in  the  oxmise 
of  the  powers  thereby  conferred,  lov-al  authorities  arc 
not  confined  to  tbeir  own  districts. 

I  have  already  to  some  extent  neoessarilv  dealt  with 
section  28A.  In  my  opinion  it  does  not  apply  to  sectioa 
131.  It  is  not  a  ncprative.  but  an  affirmative  section.  It 
occurs  in  an  ciitiri  ly  distinct  jiart  of  the  Act.  Tbe 
Act  is  divi'l  •  !  into  p'lrts,  ;ind  uu'ler  such  pirt« 
sections  aro  grouped  together  under  distinct  headings 
Section  131  ocoors  in  "  Part  3,  Sanitary  Prorisicms." 
which  embraces  sections  13  to  143,  both  iodnawb 
Section  131  is  grouped  with  sectiona  132  and  lit 
under  tho  heading  of  "  ITospit.ds."  Seotkn 
o<:ctir8  in  "  Part  8,  Alteration  of  .A.rcas  and  Tsioa 
of  Districts,"  which  embraces  sections  270  to  292  both 
indttsiTe.  Section  2H5  is  found  with  oth«r  saetioBi 
under  the  heading  of  "  Union  of  IMstricta.**  Ois 
would  hardly  expect  to  find  a  limitation  in  sectioa 
131  in  80  different  a  part  of  the  Act.  Section  131. 
with  its  special  power  for  authorities  to  combine  for 
the  purpose  of  providing  a  common  bo8x>ital,  ie«<as 
not  to  require  any  supplementary  provision.  But  I 
admit  that  in  so  complex  an  Act  of  Parliament  as  this 
is,  observations  on  tho  {mrticolar  place  iHien 
provisions  are  f.amd  arc  not  of  any  gn  at  weight. 

The  plaintiffs'  argument  rested  on  the  first  sentatce 
of  section  28.j,  which  runs  thus :  "  Any  local  anthoritr 
may,  with  the  consent  of  the  local  authority  of  any 
adjoining  district,  execute  and  do  in  such  adjoiniiig 
distri(rt  all  or  any  of  sm  h  works  and  thing's  as  Ihey 
may  execute  and  do  within  their  own  district,  and  on 
such  t<!rm8  as  to  payment  or  otherwise  as  muv  \* 
agreed  on  between  tbem  and  tbo  local  autboriqr  ^ 
tbe  adjoining  district"  The  section  then  proeaads 
thus : — "  Moreover,  two  or  more  local  authorities  mar 
eombinw  together  for  the  purpose  of  executing  «aa 
maintaining  any  works  that  may  be  for  the  bcn^lof 
their  respective  districts  or  any  part  thereof."  Tk** 

Slaintiffs  asked  me  to  read  tbe  words  "  execute  ani 
o  within  their  own  district "  as  applying  to  the  oaaea 
where  the  power  is  confined  by  implication  or  jart 
construction  to  tho  district  of  the  autlmrity  purpo<ing 
to  cxi-cuto  it,  and  consetjuently  as  iucludiog  stx^ti  -a 
l;51.  inasmuch  as  that  section  is,  as  they  say,  ccititl!)  I 
to  the  local  authority's  own  district.  Bat  I  have 
declined  so  to  read  section  131,  and  I  think  aeetioa 
2H.J  was  not  intende<l  to  limit  tbe  powers  conferred  bf 
section  131.  Again,  the  plaintiffs'  contention  woaM 
restrict  what  I  may  term  the  hospitid  p>owi  rs  cxdo- 
sivcly  to  tbe  district  of  tbe  local  authori^  proridiait 
tbe  hospital  and  tbe  adjoining  districts.  1  adok  tbat 
such  ft  flOBstniction  oi  the  Act  is  too  ausrrow.  Th« 
powers  of  a  looal  mIkiuAtt  to  aoquire  Iftnd  by  a?t^ 
ment  are  not  confinisd  to  land  within  their  uwn  dis- 
trict.   (See  section  175.)    iSuppoao  a  local  autbontj 
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ham  to  aoqniie  a  aite  for  a  hospital  on  some  open 
atoeriHartiieir  own  distriet,  but  separated  from  it  for 

»  short  distance  by  nil  int<frvcninrr  district  adjoining 
tieirown.    The  land  may  be  bought  without  tlni  con- 
ject  of  the  local  authority  within  whoao  district  it  lies  ; 
kt  so  boqtital  can  be  provided  there  if  tiie  plaintifis 
aieiigbt.  beoanae  tiie  reqnistta  statatory  eonwnt  oan- 
Rot  possibly  be  givm.    The  only  body  that  can  give 
tLe  stAtutory  consent  is  tlio  b)CJil  authority  of  an  ad- 
^.lining  district,  but  in  tho  caso  suiijiosed  the  hospital 
voald  not  be  within  an^  district ;  and  tho  consent  of 
tk  local  authority  within  whose  district  the  hoRpital 
vooid  be  situate  would  be  of  no  avail.   It  would  be 
ibnrd  lo  suggest  that  tho  consent  of  the  local 
aiilbority  of  an  adjoining  district  to  the  establish- 
ment of  a  hospitu  within  another  non-adjoining 
<listrict  would  satidy  the  statute.    The  plaintiffii' 
oomud  preeeed  for  an  ezhaastive  definition  of  the 
"  wdAs  and  things  "  intended  to  be  indnded  within 
the  first  part  of  ihr>  "J'^'jth  section.    I  am  not  boinul 
todoth^  which  the  Legishiturc  lias  not  done,  and  i 
decline  to  frame  any  such  di  linition.     It  is  obvious 
that  there  are  many  works  and  things  to  which  the 
Mction  would  readily  apply  without  inoloding  a 
hospital  and  without  drawing  in  the  1 31st  section. 
I  am  content  to  say  that,  in  ray  o|iinion,  the  building 
aod  providing  of  u  ho-^pital  by  a  local  authority  on 
ih«ir  own  g^tmd  in  an  adjoining  district  aru  not  the 
kind  of  works  and  thing*  to  wbtth  the  SSAtb  aeotioil 
was  intended  to  apply* 

ThenBaltis  that  1  bold  the  plaintiA  baTe 
&iled  in  their  contention  on  tho  point  raised  under 
spctions  131  and  2K5  of  tho  Public  Health  Act,  187^. 
I  refuse  the  injunction,  and  makd  HO  Older  eaUMpt  that 
costs  be  oosts  in  tho  action* 

liijnnHion  rf/itsnl. 
The  plainti£b  appealed. 

OuU,j,  Q.C.,  FarwtU,  Q.C.,  and  0.  L,  Clare,  for  the 
ap^x'Ilants,  usr-d  similar  arignmenUi  to  tboao  advanced 

III  tie  I  ourt  bflow. 

>t,-  RirJtard  Webadr,  Q.C.f  Byrne,  Q.C.,  and  Mac- 
-■run,  for  tbe  nspondente,  were  not  called  npon  to 

Li.VDLEY.  L.J. — This  is  an  appeal  from  the  decision 
f  Chitty,  J.,  refusing  to  Mitnin  the  Corporation  of 
ysncheeter  Irom  ereetinK  a  nBaUpoit  hoq^tal  on  land 
ef  their  own  in  a  distnet  of  wbieb  the  Withington 

Local  Board  of  Health  is  tho  Jirban  sanitary  authority. 
ITj''  juflgiuent  of  Chitty,  J.,  has  been  read,  and  I 
oinfesB  I  feel  very  great  difficulty  in  improving  upon 
It  appears  to  me  to  be  right  from  beginning  to 
'  upon  every  point.  Bat  there  are  one  or  two 
L^ervationa  I  will  make  with  reference  to  the  atgu- 
Ui*  nts  which  have  been  addressed  to  us. 

Fiist  of  all,  let  us  consider  wlio  the  plaintiffs  are, 
^n<l  what  they  must  prove  in  order  to  entitle  them  to 
iny  relief  in  this  action.   They  are  the  urban  sanitary 
Mthority  of  the  district  wbuh  has  been  called  the 
^tbington  District,  which  is  near  Manchester.  Thoy 
fuv<"  certain  statutory  riglits  and  statutory  duties, 
■  n  I  unless  their  statutory  rij^hts  aru  infringed,  or 
•  y  Hie  prevented  from  j)erfonuing  their  statutory 
tiuties,  they  have  no  tight  to  coniphiin  at  aU.  That 
U  their  poaition.  The  position  of  the  defendants  is 
that  they  are  a  municipal  i-orjtoration  having,'  "^mue 
land  (about  lOO  acres)  in  thi'  district  of  whiuli  the 
J  'iintiffi  arc  the  urban  sanitary  authority,  and  what 
t  !  •■  defendants  are  proposing  to  do  is  to  build  a  hos- 
i    d  on  their  own  land. 

.Vow  let  us  consider  upon  what  ground  the  plain- 
tiffs can  fnteffere  with  uiem  or  prorent  them  from 
duDfthftt.   Ipntonftof  sighttiielmadgroaiid^at 


the  hospital  will  be  a  puUio  nnissnoei  beoaoia  thai 
<lue9tion  does  not  arise  in  tiiis  action.    That  wiU 

arise  in  the  other  action  which  wo  are  told  is  T>ending, 
which  is  in  the  form.  I  und(!rstand.  of  an  action  by 
the  Attom<>y-Qeneral.  Therefore  I  leave  that  out  of 
the  Question»  and  say  nothing  at  all  about  it  as  to 
wheUier  it  will  or  wm  not  be  a  pnblus  nuisance.  Apnt 
from  that  tlie  j)laintifT's  are  driven  to  rely  upon  certain 
sections  in  tlio  I'ublic  Health  Act  of  lf>T<i,  and  thoy 

rely,  first  of  all.  on  seotioa  112*  trhiohiBthe  "noxUmi 

trade  "  section. 

Now  before  I  make  any  observations  upon  that 
particular  section  and  upon  the  decisions  which  have 
already  been  given  upon  it,  explaining  the  meaning 
of  it,  I  must  [loint  out  that  the  word  '•  hospital  " 
docs  not  occur  in  the  section  at  ail,  and  that 
*'  hospitals  and  nouons  diseases  "  are  spcciallj  men- 
tioned, and  specially  provided  for,  in  another  group 
of  sections,  beginning  with  section  120 — ^the  very 
IK  xt  gron[)  b  it  one.  It  would,  therefore,  be  rather 
stianf,'o  if  one  were  to  find  lan;^uapfe  in  section  112— 
general  liinf,'uage— of  such  a  kind  as  to  relate  to 
hospitals,  which  are  specifically  mentioned  and  dealt 
^vith  in  another  part  of  the  Act,  and  to  my  mind  that 
observation  is  extremely  cogent.  It  is  an  observation 
which  I  oould  not  notice  in  the  judgment  of  Chitty, 
J.,  but  it  is  cr.o  which  to  my  mind  is  very  strong 
indeed.  Bearing  that  in  mind  when  we  arc  asked  to 
say  that  a  hospital  is  a  noxious  or  offensive  trade, 
hnsinw,  or  mannfaobue— leave  out  manuiaotare  and 
leave  out  trade— nouons  or  offensive  business  witbm 
section  11 'i.  my  answer  is,  j^rim  i  /nrir  it  is  not.  be- 
cause you  tiiul  other  provisions  spi-cially  addressed  to 
that  very  thing,  hospitals,  and  you  do  not  want  this 
section  in  order  to  deal  with  them.  When  wo  look  at 
the  words  of  section  112,  such  as  "  blood  boiler, 
bone  boiler,  fellmonger,  soap  boiler,  tallow  meltor, 
tripe  bciler,"  and  these  other  words  "other  noxious 
or  oflVnsivc  trade,  business,  or  manufacture,"  and 
when  you  bear  in  mind  that  those  Mords  have  bwii 
construed  already  so  as  not  to  include  busines8<'s 
whidi  may  or  may  not  be  uozious,  the  conclusion  at 
which  I  have  arrived  is  dear  and  strong,  that,  oven 
OSSnnn'niT  that  a  ho^tsl  may  be  made  out  to  be  a 
noxious  business,  it  is  not  a  noxious  business  to 
which  section  112  has  any  aj)plication  at  till,  but  it  is 
a  thing  to  be  dealt  with  under  the  other  group  of 
sections  wbioh  rdato  spedficoUy  to  hospitals  and 
infectious  disenscs. 

That  is  tho  short  answer  to  tho  first  contenticm  of 
tho  jilaintiffs  th.it  they  are  entitled  to  prevent  tho 
dcfemlants  from  erecting  a  hosintal  in  tho  plaintifFs' 
district  without  their  consent.  Section  112,  to  my 
mind,  has  nothing  whatever  to  do  with  it. 

The  next  point  naaeA  is  that,  under  sections  131  and 
2S">  combined,  the  jiluintiffs  are  entitled  to  say  to  the 
Cor|>onitioii  of  ^Mancliester,  "  You  cannot  erect  this 
hospital  upon  this  piece  of  ground  without  our  con- 
sent." Lot  xu  see  how  this  matter  stands.  First  of 
all,  let  us  assume  that  the  Manchester  Corporation, 
having  got  this  piece  of  land,  which  is  their  own 
projRTty.  have  got  funds  applicable  to  the  en  ction  of 
a  hospital  for  suiallpox  puti«  ii(s.  A>suinc  that  for  a 
moment.  Assume  that  tliey  have  got  funds  to  which 
tho  Public  Health  Act  has  no  relation  at  all.  Can 
you  speU  out  of  the  I'ubUo  Health  Act  anv  prohibi- 
tion Rgainst  the  Manchester  Corporation  mulding  a 
hospital  upon  llu  ir  own  laud  ?  There,  again,  I  say 
it  is  utterly  impossible.  I  have  gone  through  tho 
sections:  I  am  not  going  to  go  tlirou^'Ii  them  in 
detail ;  it  has  been  very  slulfully  done  by  Mr.  Gully, 
and  partly  by  Mr.  Cure,  and  exhaustively  by  the 
learned  judge  in  the  court  below,  and  after  si>el!ing 
through  those  forty  or  tif ty  sections  the  result  is  a 
negame  om :  that  you  cannot  get  out  of  them  any- 
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thing  like  ii  prohibitiou  whii  U  jirevents  tho  owner  of 
land  from  builiiing  a  hosi)iUil  upon  it.  But  it  is  put 
in  another  way.  It  ia  said,  "  Well,  but  the  Corpora- 
tion of  Manchester  are  going  to  bldlid  tidl  hospital 
out  of  ntn,  which  thcgr  havo  no  pow«r  to  raiao 
ezoept  under  the  PnbHo  Healili  Act,  and  fherafore 
the  Public  Ilcaltli  Act  is  to  bo  drawn  in.  and  must  bo 
drawn  in,  to  wut  rant  them  in  doinj^;  wh:it  they  are 
about  to  do."  I  suppo.so  tlint  ia  so.  Let  us  look  for 
a  moment  ut  section  131  and  see  whether  it  ifl  po<<siblo 
to  put  upon  that  aection  tho  limited  construction  con- 
tained in  that  argommtthat  willinolttde  the  Corpora- 
tion of  Manchester.  The  ivords  are:  "  May  ])rovido 
for  i\v  tiso  of  fiH^  iidiabitantsof  their  Jistrict  hoHjiitals 
or  tt'iujiorary  j>hic<'S  for  tho  nr'Cfptiuii  uf  the  sick,  and 
for  that  purjjose  iiuiy  "  do  these  four  thing.s:  they 
may  "  themselves  build  such  hospitals  or  places  of 
TCoaption  " — no  limitation  as  to  place,  none  whatever ; 
**or  contract  for  the  use  of  an^  auoh  horoital  <x  part 
of  a  hospital  or  place  of  reception  "—no  Uniitation  aa 
to  phico  ;  "or  enter  into  tiiiy  aprccim  iit  with  any 
person  having;  tho  iminu'^ciijont  of  any  liospitjil.  for 
the  nxrjitiiiii  of  till-  sick  inhabitants  of  their  distrirt, 
on  payment  of  such  annual  or  other  stun  as  may  be 
•graed  on  " — no  liiuttatioa  as  to  jplace ;  or  "  two  or 
man  local  authoritiaa  may  oombme  in  providing  a 
oonnnou  hoapital" — no  limitation  aa  to  space  there 
either.  I  think  it  is  perfectly  isnpnssiblo  to  read  that 
section  and  pot  out  of  it  any  uuplied  j)rohibition 
against  buiMinf^  tho  ho-ipital,  or  coiitractitif;  fur  the 
use  of  a  hospital,  or  entering  into  any  af:pi'eui<'nt  with 
anylH)dy  having  tlie  management  of  a  hospital,  out  of 
the  diamct  of  a  particular  local  board.  Of  oourae,  if 
thejr  cannot  get  it  wiChont  esaiciaang  oompnlsory 
powers,  and  so  on,  that  is  quite  another  matter ;  bat 
that  is  not  tho  ai.se  with  whicli  we  have  to  do. 

TLen  reliance  is  jilatt'd  upon  another  section — 'J.S.>. 
Tim  observations  mji4o  by  Chitty,  J.,  upon  sections 
181  and  283  cannot,  in  my  opinion,  be  improved  upon. 
He  notioea  what  ia  worthy  of  attention— that  th^ 
ocoor  m  totally  diflbrent  jiarta  of  the  Act  of  Parlia- 
ment— and  tho  argument  baaed  upon  section  2^5 
really  breaks  down  when  you  observe  that  it  is  con- 
fined to  adjoining  districts  and  does  not  extend  to 
diatriots  which  do  not  adjoin.  It  appears  to  me,  any 
argument  bitsed  u}>ou  that  section  tor  tho  purpose  of 
getting  out  of  it  a  prohibition  such  as  is  wanted  by 
the  apijBeUants  cannot  bo  supported.  I  oannot»  upon 
this  point,  adil  anything  to  what  tho  learned  judge 
has  said ;  it  appi^'ars  to  mo  when  the  appellanta  baae 
their  case  (as  in  this  action  they  do)  upon  tho  awntlnna 
of  the  Public  Hcaltli  Act  they  hopelessly  fail. 

Then,  that  being  so,  wo  need  not  discuss  the  con- 
Tonienoi-  or  inconveuienoe.  They  havo  no  right  to 
their  injunction:  that  ia  the  short  answer  to  their 
appeal,  and  I  think  it  must  be  dismissed  with  costs. 

I/f)fKS,  L..T.  — I  entirely  agree  with  tho  judgment 
of  Chitty,  J.  In  iHjint  of  t.i<  t,  if  I  may  say  so,  I 
think  it  is  an  adndmblo  judjjmeut,  and  1  can  add 
nothing  to  it. 

But  thero  is  one  obaervation  I  ahould  like  to  make 
with  regard  to  aection  1 12.  If  I  had  been  called  u]K>n 
to  int-  r  pret  that  section,  I  slioiil<l  Imve  come  to  tlio 
conchision,  independently  of  any  other  sections  of  tin* 
Act,  tliat  it  had  no  apiilieation  to  hospitalsof  this  kind. 
I  think  tho  words  ' '  any  other  noxious  or  oflfensive 
trade,  business  or  manufacture  "  muat  be  read  as  con- 
templating aomothing  <y'uidem  generit  with  thoas  things 
pmoeding  those  words.  T  am  clearly  of  opinion  that 
» hospital  is  n  .f  an  un  ilogous  kind  of  business.  .\s- 
Buming  it  to  bo  u  busnn'ss.'as  I  do,  and  assuming  it, 
for  the  jiuqjosc  of  wliut  I  am  now  ujion,  to  Ik* 
noxious.  1  tliink  it  is  not  an  antilogous  business  with 
any  of  those  mentionod,  and  on  that  ground  I  should 
have  hM  it  did  not  ooms  within  seotion  112, 


But  when  I  look  at  the  next  heatiing — *'  Infectious 
Diseiisfs  and  Hospitals  — beginning  at  section  120, 
and  find  that  hospitttls  and  things  connected  with 
hospitals  are  specially  dealt  with  under  that  hnaiHng, 
and  in  aootiona  which  f oUow  that  heading,  I  am  tfaj 
much  confirmed  in  ^e  view  which  I  have  already 
expressed  with  regard  to  the  true  intf  qiretation 
to  be  2^"'  upon  section  112.  It  seems  iiicouceiv- 
ablo  that  tlio  I^'gislature  intended  hospitals  to  have 
been  included  in  the  enumeration  of  noxious  busi- 
nesses mentioned  in  section  112,  when  we  find  the 
legislature  immediately  afterwarda  in  eapwaa  tenn* 
dealing  with  thoae  very  bnrinaaaee.  I  do  not  deaire 
to  say  anything  with  regard  to  section  131  and  sf  rfi  m 
2Sj,  because  I  entirely  ajj^ve  with  ev.-ry  word  in 
regard  to  thti  truu  interpretation  to  lie  jnit  upon 
those  sections  that  was  uttered  in  the  court  below  by 
Chitty,  J. 

In  regard  to  the  matter  of  oooTenience — the  balance 
of  oottrenienoe— that  ia  a  qneation  which  haa  not  to 

be  eonsi'lered.  l)ocaiise  we  are  here  dealing  with  tho 
construction  to  be  put  ujion  an  Art  of  Parliament. 

Sliortly  I  say  this :  thot  I  find  nothing  in  tin- 
Public  Health  Act  of  1875  which  prohibtta  the 
defendanta  ixim  craoting  a  hoapital  on  their  own 
ground. 

Kay,  L. J. — I  entirely  agrco,  and  should  add  no- 
thing except  from  a  motive  of  rosj>oct  to  tho  able  and 
admirable  argunieut-s.  There  are  several  that  were 
put  to  us  as  to  which  I  feel  respectfully  Iwund  to  say 
a  few  words,  and  also  ujpon  one  part  of  the  cose. 

I  agrc-e  entirely  with  the  teault  at  which  the 
learned  judge  in  the  court  below  haa  arrired,  and  I 
think  it  may  be  put  upon  ground  rather  stronger 
than  tho  reasons  for  which  ho  arrived  at  his  conclu- 
sion. 

A  good  deal  hiis  been  said  in  course  of  tho  argu- 
ment in  thia  case  about  the  nuisance,  and  annoy- 
ance, and  poaiible  injury  to  the  neighbourhood.  '  I 
agree  that  mnbh  of  thatwaa  aaid  inordw  to  make  oat 
that  thia  waa  a  nosioua  business;  except  for  that 
purpose  no  aif^nment  of  that  kind  can  possibly  be 
uscl  in  this  particular  caKO.  In  this  case  tho 
T.oeal  Board  of  Withington  say,  "You  have  no 
right  to  eroct  this  hospital  upon  your  own  ground 
which  is  witliin  our  dutrict  without  our  conaent." 
That  defends  entirely  upon  the  construction  of 
Act  of  Parliament,  about  which  so  much  argnment 
has  been  addressed  to  us — the  Public  Health  Act.  It 
is  a  question  of  the  construction  of  that  Act  of  Par- 
liament. I  agree  this  is  u  motion  for  an  inter- 
locutory injunction,  but  the  plaintiffs,  who  come  and 
say,  "  Our  ccnsent  is  requisite  before  you  can  build 
this  hoapital  upon  your  own  land,"  are  bound  to 
make  that  out  aa  ti^e  firat  atepto  the  relief  which 
they  ask,  and  unlcHi  they  make  that  out,  their  caae 
f  ills  iioeessarilj' ;  no  question  of  coiivi  ni<  f  or  incon- 
venience arises  in  a  matter  of  this  kind.  Tlieipiestion 
is  simply.  Aye  or  No,  is  that  the  meaning  of  this  Act  of 
Parliament  j*  Does  it  moke  tho  eojisent  of  the  Witli- 
ington  Ix)cal  Board  requisite  before  the  il.inchester 
Corpoiation  «kd  mako  thia  nae  of  thiar  own  land 
within  tbeTHthington  district? 

Xow  on  Feeti'jn  112  I  confess  that  niy  opinion  has 
wavere<l  a  gooti  deal  during  thi>  argunjent.  First  of 
all  1  was  ratiier  inclined  to  doubt  whi'ther  you  could 
call  this  a  business  at  all,  anil  win  ther,  if  it  was  a 
business,  it  was  a  noxious  bu.silll  ^^;  but  tho  n^al 
quoation  ia:  Bven  if  it  can  bo  considered  a  buainesa, 
and  even  if  it  can  be  cooaidered  a  noxiona  bttsincas, 
does  it  I  iiMo  within  that  section?  I  have  come  to 
the  conclusion  that,  even  if  you  could  consider  the 
carrying  ou  of  a  suudlitox  ho.spitid  to  b<'  a  noxious  busi- 

neaa,  it  ia  not  one  of  tho  noxioua  buaineoaea  to  whiob 
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nction  112  is  addijpssed,  and  for  thi^biiiiple  misun.  I 
tliink  it  is  diiEcult  to  say  that  it  is  not  a  business,  uud 
piotebly  ft  bnaiiMM  irithm.  the  mouuDg  of  tho  word 
HiMd  m  tibat  wotfam,  tiecame,  m  Ifr.  Clare  purticu- 
kf^pOIDted  out  in  bis  mo^l  ingotiious  lirgiinn  iit,  if 
it  wot  carried  uii  for  the  jiurjHjso  of  ]>rutit  by  an 
tDdiTidoal,  us  it  miglit  be,  iike  the  iniiueroiis  jirivato 
nirgical  hospitak  iu  London,  it  certainly  would  be  a 
bauoeiis  then.  A  thing  or  an  operation  is  not  made 
into  a  business  bccanse  it  is  carried  on  for  the  purpose 
of  »  profit :  othorwiac  you  might  say,  if  it  does  not 
prctiuce  profit  it  is  not  a  business,  which  would  be 
lidiculous.  Therefore,  ^ri7a<i  /ur'iV,  it  seems  to  uio  it 
■  iaadi<iiiftio  be  a  business. 

Iba  npom  the  other  questum :  la  it  noxioiie  or  not 
mzioai?  I  oonfew  I  think  •  great  deal  may  be  said 
in  favour  of  tlu'  view  that  it  is  noxious  yrr  sr.  lliat 
the  establisbjueiit  of  u  sumllpux  liospital.  which  is 
one  of  the  mottt  infectious  discuses  known,  and  which 
pneially  does  produce  an  increase  of  smallpox  cases 
m  the  neighbovffaood  of  the  hospital  by  some  means 
or  other  (the  means  not  being  quite  thoroughly 
recognized  even  by  medical  authority)^  establidiing 
a  loi  ua^s  whtdb,  in  one  mam  of  the  word^isof  a 
noxious  kind. 

But,  then,  is  it  anoxious  business  within  the  meaning 
•f  this  aaoi&m  !*  The  aection  is  one  ol  a  group  which 
ii  headed  witlt  flit  wovdi   OffinriTe  Tnuamr  Then 

it  gnes  on  tO,  particularizo  n  rtain  trades  which 
u  rtoiuly  are  as  nnlilEe  tho  carrying  on  of  a  iiospital 
ss  could  possibly  be  imagined,  and  it  contains,  no 
doobt,  the  words  at  the  end  of  tho  enumei^tion  of  the 
pHtiealar  trades,  '*  any  other  noxloiis  or  oflborive 
trsde,  business  or  manufacture."  You  have  got  the 
word  "buHin"ss"  there  put  in  between  the  words 
■'t-;iil-'  "  iind  "  mnmifucture,'"  umloubtedly  iiieiiuing 
ttiiit  that  section  i<i  to  apply  to  what  are  ordinarily 
called  trades,  businesses,  or  manufactures;  and  it 
gives  the  local  anthority  a  power  of  veto  orer  the 
wtahHshment  or  commencement  of  a  trade,  bufdness, 
or  manufacture  which  is  noxious  or  olVi  ii>i\  i-.  1 
a^ee  that  it  would  bo  pobsibie  to  construe  that  suction 
as  including  within  the  Word  "  business,"  aod  possibly 
— X  do  not  eav  mors  within  the  word  "noxious" 
sbo.  ^  eetabBshment  of  a  smallpox  hospital,  if  you 
do  not  look  to  the  rest  of  the  Act  of  Purlianu-iit. 
But  the  very  next  group  of  sections,  the  one  iM^gin- 
riing  with  section  120,  is  headed  '•  Infectious  Disi  ases 
and  Hospitals."  Then  you  have  a  number  of  sections 
applying  to  hoq>itals  distinctly.  To  my  mind  it  is 
impoasible  to  read  this  Act  of  Parliament  so  as  to 
iocuade  within  tho  group  of  sections  headed  "  OfTensive 
Trades"  the  estal>li.shiuent  of  a  hos[at:il,  when  you 
find  another  and  separate  group  of  sx  ti.  ii-,  actually 
addressed  to  hospitals  and  to  iufecti>  i/^  iliseases — 
"  Infsetioaa  Diseases  and  Ho^tals  " — which  give  the 
urban  antiiority  such  powers  as  the  Act  intended  tbey 
should  have  with  reference  to  institutions  of  that  land. 
Fur  that  roison,  which  was  not  so  much,  I  think, 
uxisted  upon  by  Chitty,  J.,  it  seems  to  my  mind  a 
conclusive  reason  for  coming  to  this  rebult — that  the 
proper  construction  of  this  Act  of  Parliament  is  that 
a  liospital,  though  it  may  be  a  business,  and  though 
it  may  bo  a  noxious  business,  is  not  witliin  the  {iro- 
Ti»ions  of  si vti' :>n  ll:i,  which  rn|uire  the  consmtof 
the  diatrict  within  which  the  hospital  is  being  erected, 
befian  it  can  be  so  erected. 

So  much  fur  that  point.  On  the  other  point  a  very 
ingeniuoa  argument  was  raised  upon  sections  131  ami 
I  n-ally  can  add  nothing  to  what  has  been  Kiid 
by  th«  learned  judge  in  tho  court  lj4-low,  whoso 
argument  I  follow  and  agrro  with  ontizdyt  and  altO 
with  what  lindley,  Ii.J.,  hue  said. 

I  think  on  both  grounds  the  appeal  Ivls,  and  it  is 
pUn,     I  ham  md,  that  no  comidention  of  con- 


venience or  iiiconvenienco  can  possibly  arise  on  thif 
discussion  if  the  jilaintitrs  fail  to  nmlw  Oat»  at  I 
think  th^  have  fatled*  th^  their  oonantia  neoeasMy 
before  this  hoepitRl  ean  be  erected  upon  the  hmd 

within  their  district  which  belongs  to  the  Corjioration 
of  Manchester.  They  havo  to  make  that  out  under 
the  Act  of  Parliament ;  and  I  can  see  nothing  which 
makes  their  consent  necessary,  nothing  which  gives 
them  a  power  of  veto,  and  therefore,  for  tUs  reason, 
I  think  tho  appeal  must  bo  dismissed  with  costs. 

1  will  only  say  one  word  as  to  another  point  which 
bus  1m  I  n  raised  in  argument,  and  that  is  this.  It  was 
suggesteil  that  the  ALmchester  Corporation,  in  building 
this  hospital,  were  exccedijig  their  own  powers.  Now 
with  that  the  Withington  Local  Board  have  nothing 
on  earth  to  do.  It  is  a  point  which  cannot  be  raised 
in  this  action  at  alb  If  that  is  to  be  raised  it  must 
be  raised  by  the  Attorney-General  in  an  action  pro- 
pi!rly  framed  in  the  nature  of  an  information,  and  the 
point  must  be  raised  by  pleadings  and  evidence.  I 
understand  thers  are  no  plea&igs  and  evidsnca 

addn  ssed  to  that  ])oint  in  this  ease  at  all.  ThSBtfEora 
I  think  that  argument  cannot  bo  made  uso  of. 

Appeal  diMnitted, 

Solicitors  for  tho  "Withington  Ijocal  Board,  OSkMto* 
<t  Co.,  for  Crtijton  ct  Vravtu,  Manchester. 

Bolicitozs  for  the  Corporation  of  Manchester,  Auutim 
(£  AudMt  for  tiw  Town  dod^,  ICanchester. 


iQtOl)  Coud  of  3Wititt. 


North,  J.  1 

In  re  CoucoaAA. 
CcnuxiKAir  v.  Itiin>xu«  (a.) 

ir/// — Ciiufiiii;' lit  hrijiirxt  til  churHi/ — SMiitr  i</  }fiirt- 
main — Jiuntiiaut  on  iiwrtiju^e — Uiscrfiivn  (>/  irutUv-B. 

A  Uttator  beqntathed  the  mtibte  of  hit  pertonol  atate 

to  trtutecs  m  trust  Jar  aale,  conversion,  aud  iin  rgfini-itt, 
(iiiil  to  xtanfl  }H>Me8aed  of  the  same  on  tru«t  for  his  niece 
/(I/-  //a  ,  irit/i  rt  ihiiiiiili  r  ill  iiir  initiir,  arid  on  lur  decease 
vitlioid  i»i>iir,  im  trust  to  tvamjtr  the  mine  w  to  miicli 
tlureti/na  mi<jht  by  law  U  so  upfiUed  for  the  benefit  of  a 
clutritjf.  He  gave  Am  tnuteea  power  to  pottpom  Ms 
eontwrsfon  of  hit  mortgage  teeuHtiet,  and  alto  power  1o 

iin  f-ti,n  rial  nctiritin.  Tin  irustOU  iMtiitd  part  of 
tin  risidi(arij  i'<rsoiiid  istatc  on  mvrtgagt  of  real  estate  ; 
uud  some  yiart  of  the  retiduury  jKrgonal  estate,  conaitiiny 
at  the.deceaae  of  the  tettator  of  real  «curt<ic«,  was  l^t 
tmeonmrted.    Tettaloi't  niece  died  without  itttu, 

Ildd,  that  the  charity  could  only  tale  such  parts  of 
the  residuary  cttute  as  at  the  deoaue  of  the  leBtalor't 
niete  conaittcd  of  pure  pertonalty, 

I)y  his  will,  dated  the  14th  of  August,  1879,  James 
Corcoran  appointed  his  nephew,  Edward  de  Vernon 
Coieoran,  and  his  m"ece,  Anna  Corcoran,  and  C,  J. 
Johnson  executors  and  trustees  thereof,  and  bequeathed 
the  residoe  and  remainder  of  liis  personal  estate  to  his 
trustees  apon  trust  for  sale  and  conversion,  with  full 
discretionary  powers  to  prirmit  any  part  of  Ws  said 
residuaiy  personal  estate  whi(!h  shonli!  nt  liis  denth 
consist  of  uuirt^'ages,  stocks,  funds,  slians  lu  public 
companies,  colonial  and  fon>ign  Oovemment  !-e<  lui- 
ties,  or  any  other  species  of  investment  yielding 
income,  to  remain  in  the  samo  slate  of  investment  for 

^i.)  Ucportcd  by  J.  Autuub  Fbioe,  Esq.,  Bamster« 
•t-Iiair, 
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mdipeikdssa  bis  tnuteei  sbould  think  fit;  siidMto 
nMMUgn  to  arise  from  the  sale  and  conyenkm  ot  his 
■aid  residuary  pononal  estate,  upon  trust  to  inrest 

the  same  in  their  nanips  in  or  upon  the  public  funds. 
Govemmcnt  Returities  of  the  United  Kin{3;du«i,  real 
securities  in  England  or  "Wales,  or  the  bonds,  deben- 
tures, or  debenture  stock  or  guarantee<I  stock  or 
•hares  of  any  railway  or  dock  company  in  Enghind 
authorized  bpr  special  Act  of  Parliament  and  at  the 
time  of  the  investments  therein  respectively  paying 
dividends,  with  power  for  his  trustees  to  vary  gufh 
investments ;  and  upon  further  trust  to  permit  his 
■aid  niece  Anna  Corcoran  to  receive  the  income  of  his 
said  n-siduar}'  personal  estate  and  of  the  investments 
thereof,  and  after  her  death  to  hold  the  said  principal 
in  teost  for Iwr iiBoe.  Batif  noobjeoiof  thelastpre- 
oeding  trust  should  acquire  an  nbsoluto  Tested  interest 
in  the  said  trust  fmiils,  llit-ii  on  trust,  ujjon  tlu'  denth 
of  his  niocc,  thi'  siiiid  Anna  diri'oran,  to  jmy,  ussigii, 
and  tr.iiisfer  his  said  residuary  personal  estate,  and  the 
stocks,  funds,  and  Rccurities  whereon  the  samcmi^ht  bo 
invested,  or  bo  much  or  such  [>art8  thereof  as  might  by 
law  be  so  anplied,  onto  tlie  Bomaa  Oatbolio  bishop  of 
tlMBoimniC&tiiolicdiooeseof  Nortluanptonfor  thettmo 
Iwing,  his  then  vicar-genoml,  nndthe  Homan  Cutliulic 
priest  wlio  should  be  tht-n  in  ehargo  of  the  Uoiufiii 
Catholic  miswiion  ut  llcill'onl.  wbn  -huul  1  hold  and 
apply  the  same  as  part  of  the  general  funds  of  the  said 
Bomun  Catholic  dioe<>se  of  Northampton.  And  the 
testator  declared  that  if  iua  aaid  nepLew  Edward 
de  Corcoran  should  purchase  the  AaffA  Hotel, 
Wollinphnronpli.  and  flu-  lli  Tnn  lit  Bedford,  or 
eithcT  of  thi'in.  Lis  cxocutoi-S  and  tru.st<jes  should  lend 
to  liini  out  of  his  rt'^iduarj'  personal  estate  thn  atnount 
of  the  purrliaM-inoueys  thereof  at  the  rate  of  £3  jicr 
Oenl^per  anntun. 

llw  said  James  Coccoian  died  on  the  22nd  of 
▲ngoat,  187A.  and  liis  will  was  proved  hy  his  said 

executors  on  October  1  i,  1879. 

Edward  de  Verdon  Corcoran,  after  tlio  di  alh  of 
James  Corcoran,  purchased  the  Anj,"  !  lIot<  l,  AVdling- 
boroufjh,  for  the  sum  of  jL2, 100,  and  the  trustees  of 
the  will  advanced  tu  him  the  sum  of  £  1,200  upon 
the  secuiity  of  a  mortgage  of  the  said  hotel  premiees. 
Anna  Coctionni  died  oarthnuaj  20,  1802,  without 
ever  having  married.  Of  the  testator's  estate,  which 
at  his  death  consisted  chiefly  of  pure  personalty, 
£2,17-3  had  bcrn  advani<  il  by  the  trustees  on  mort- 
gages, and  other  investments  represented  impure 
personalty. 

A  summons  was  taken  out  bjr  the  trustees  of  the 
will  to  determine  whether  the  wholn  of  the  residuary 

Mtate  of  the  testator,  or.  if  not,  what  part  of  the 
stocks,  funds,  and  securities  representing  the  saTiie, 
)nsscd  on  the  death  of  Anna  Corcoran,  the  tenant  for 
ife,  to  the  Kight  Rev.  Arthur  liiddell,  Iloniun 
Catholic  Hishup  of  Northampt4:)n,  the  Very  Uev. 
Canon  Scott,  his  vicar-general,  and  the  Bev.  B.  C. 
Middlcton,  priest  in  charge  of  the  Asman  (jatiiolic 
Mission  at  Bedford,  who,  together  with  Martin  and 
Maria  I^mob,  the  testator's  next  of  kin,  were  mu<ie 
d*rf<wtdfintt  to  the 


1 


Maenaffhten,  for  the  trustees,  stated  the  facts. 

dozenH- Jliinlif,  Q.C,  and  Jlntcher,  for  the  Koman 
Catholic  chai-ity.— The  general  rnle  is  that  the  date 
of  Um  testator**  death  is  the  proper  tune  to  ascer- 
tain  what  part  of  hb  estate  consisted  of  pure  and 
what  of  impure  persimalty.  The  wonls  of  the  will 
are  not  suHicient  to  prevent  its  ajiplicatinn.  WJiat  at 
the  testator's  (ieath  was  jiiire  personalty  must  pas^i  lr> 
the  charity.  The  testator's  iuteutiou  cannot  be  de- 
feated by  the  action  of  the  trustees.  [North,  J.— 
Do  jon  ii^  that  if  the  testator  had  directed  his  trus- 
te  iineit  his  puco  personalty  on  mortgage  of 


freehoM  hafl  th*  diarit^  could  have  taken  ?]  No  ; 
but  we  contend  that  this  is  not  the  case.  Charity 
trustees  are,  however,  authorized  by  statute  to  invest 
on  mortgage  aeouritics,  although  they  cannot  fore- 
close :  ;>.(  &  34  Vict.  c.  32.  The  trustees  had  no  right 
to  defeat  the  testator's  intention  in  any  case. 
[NouTU,  J. — Does  not  the  testator  authorize  them  to 
advance  money  on  the  mortgage  of  the  twt»  inns  f} 
No.  He  authorizes  them  to  lend  money.  [XoRTH, 
J. — Without  security Ho  only  intended  tiiat  they 
should  take  personal  BOLMirit}-.  The  £1,200  secured  on 
mortgage  of  the  Angel  Iim  was  pun*  personalty  at  the 
death  of  the  testator,  and  as  such  it  outrht  to  go  to 
his  residuary  legatees,  the  Koman  Catholic  charity, 

•Sir  Arthur  IVaiton,  Q.C,  and  Warrin'/Um,  for  the 
next  of  Un. — All  moh  investments,  whether  made 
by  the  testator  or  the  trustees  acting  in  their 

discretion,  that  savour  of  the  realty  bdong  to 
the  next  of  kin.  Especially  is  this  true  of  the 
money  udvance^l  on  mortgage  by  the  t<stat>)r  s 
direction  to  his  nephew.  The  tnistet's  had  im  abso- 
lute discretion  and  they  acted  ft^n,  i  ihlf.  They 
referred  to  Baker  t.  Sutton,  1  Keen,"  224.]  "  The 
express  trust  in  the  testator's  will  is  that  the  whole 
of  his  residuan.-  ]>crsonal  estate,  and  the  stocks,  funds, 
ami  securitirs  wliun mi  saiiio  niiLrht  br  investe^l,  or 
so  miii-li  Jind  such  parts  thereof  as  might  by  law  be  so 
api'licd,  should  be  transferred  to  the  charity.  This 
certainly  must  exclude  all  impure  personalty.  The 
expresi  direction  to  the  trnateee  to  advaaoe  the  por- 
chasc-monsy  to  his  nephtw  «w  iwcemiy,  beeaaie 
his  nephew  was  a  trustee  of  his  will.  There  is,  how- 
over,  no  direction  in  the  will  permitting  the  trustees 
to  advance  the  purchase-money  to  him  merely  on  his 
persoral  seemnty. 

CtmtM'Ilariif,  Q.C,  replied. 

NoiiTn.  J. — I  think  that  the  real  securities  existing 
at  the  date  of  the  death  of  the  tenant  for  life  caTinot 
be  transferred  to  the  tlirrc  (  baritiiblo  tru.st(vs  named 
in  the  will.     The  language  of  the  testiitor's  will  is  : 
"  Upon  the  death  of  my  niece  shall  transfer  my 
residuary  personal  estate,  and  the  stocks,  funds,  and 
seonrities  whereon  the  same  may  he  then  invested,  or 
so  much  and  sudh  parts  thereof  as  may  by  law  bo  so 
applied,  unto  "  the  three  persons.    Now,  supposing 
tliat  all  his  personal  estate  had  been  pure  persomu 
estate,  the  lUrection  is  that  it  is  to  be  invested,  and 
after  the  death  of  the  tenant  for  life  to  l>c  trans- 
ferred to  these  persons.   The  investment  is  made,  ia 
part,  upon  a  mortgage.   I  do  not  think  that  can  he 
transferred.   If  the  testator  had  directed  that  the 
tnistees  should  take  his  personal  estate  and  invest  it 
in  the  jmn  hase  of  land  and  transfer  that  to  tho 
<  liaritable  trustees,  it  is  conceded  that  that  could  not 
have  been  done.    If  it  hod  been,  instead  of  purchas- 
ing, to  invest  it  on  mortgage  of  roal  estate  and 
transfer  the  mortgage  to  tho  trustees,  it  is  again 
admitted,  and  clearly  settled  by  authority,  that  that 
could  not  have  been  done.    Then  supposing  it  had 
been    this:    "I    give  my  pure  personal   estate'  to 
trustees  ui)on  trust  to  invest  it  as  they  please  on  tlio 
purchase  or  mortgage  of  land,  or  on  pure  personal 
security,  and  transfer  the  property  so  acquired  to 
trustees."   In  that  case,  in  my  opinion,  the  trustees 
would  have  had  a  discretion  to  exercise  which  might 
hare  the  efiBect  of  enabling  it  to  go  to  the  trustin-s  of 
the  charity,  <ir  might  luivr  prcventetl  it  from  going 
to  the  trustees  of   tho   charity,   and  if  they  Lai 
•  'xcrcised  their  power  it'inl  fiilc  in  tho  exercise  of  their 
discretion,  the  charity  trustees  would  or  would  not 
have  taken  according  to  the  result.   In  a  ease  of  that 
scHt  it  might  bo  ra^er  diflicult  to  say  whether  the 
tmslees  had  exercised  a  discretion  bonS  fide  or  not. 


Digitized  by  Google 


ToLXLT.     pfaAMtttM.,    THE  WEEKLY  REPORTER. 


818 


High  Court.    Ix  i;k  (JoitroRAN. — In  de  Borough  Commehcial  &  Building  Soc.  (Ltd.)   Hion  CorRx. 


brauue  they  Itad  onl^  one  thing  to  look  to — viz., 
vbere  the  fund  wm  going. 

In  the  pnaent  com  there  is  a  tenancy  for  life,  and 
it  it  with  refcrenoe  to  the  tenant  for  iifo.  and,  after 
the  death  of  the  tenant  for  life  fur  thu  benefit  of  her 
iliiidrcu.  if  any,  that  the  discretion  is  to  bo  exercised, 
and  it  is  only  after  the  dcatli  of  the  tenant  for 
life  and  feilute  altogether  of  her  ohUdiea  that  the 
Verities  take  at  all.   ITnder  tiie  eireanutanoei  the 
tristcos  did  in  the  exorcise  of  their  disi  n  f  ion  invest 
part  of  the  pure  pf-rsonalty  upon  a  mortgage  of  real 
i-5t3ti>.   Can,  in  the  events  that  have  happened,  the 
tni5trvg  of  the  charity  ask  to  have  the  mortgage 
tniiLif*  rred  to  them  ?   In  my  opinion  they  Mimotdo 
».  Xhey  can  only  claim  under  the  will.    The  tes- 
tator gires  the  projierty  existing  at  the  death  of  the 
tfiuuit  for  liff  without  issue,  and  tliiit  projK'rty  must 
h-  dcttlt  witii  according  to  the  state  in  which  it  is 
thi  n  found,  under  the  tenu  of  the  will.   The  will 
Mjs;  '*  The  roMdaaiXMmooal  filiate  and  the  stocks, 
fmidt,  end  aecmities  wiierehi  tiie  «ame  may  bo  then 
invrsfed  or  so  much  or  such  parts  thereof  as  nifiy  l.y 
Ijiw  lx>  so  applied."    The  direction  therefore  a  that 
tl.i'  then  investiiunts  are  to  be  transferred.    Ta  mv 
opinion  it  makes  no  differeooe  aa  r^rds  the  power  of 
the  testator  whether  he  direote  a  mortgage  security 
to  be  transferred  upon  the  deatli  or  whether  he  directs 
his  pure  personalty  to  be  invcsteil  on  a  mortgage  and 
themortgatre  to  bo  transferred,  m .  thinlly,  whether 
be  directs  the  pure  personalty  to  bo  invested  on  a 
•aturtga^  and  held  iuv  the  benefit  of  the  tenant  for 
life,  and  after  the  death  of  the  temuit  for  life  to  be 
tnotfared,  or,  fourthly,  whether  he  pves  a  discrc- 
nun  to  the  trustees  as  to  what  the  investiin  ut  should 
be,  when  that  discretion  is  l>ini(i  Jidc  ex(n  is(  rl  by 
tbem  in  the  aociuisition  of  a  mortgage  so  urity. 
Under  these  circumstances  it  aeemi  to  me  that  the 
ooly  dnim  the  charity  oan  malm  in  tins  oaaa  under  the 
expten  direction  in  the  testator's  will  is  that,  having 
regard  to  the  events  which  liavo  happened,  a  mort- 
al" .-.  Liirit y  .s'luuld  l.o  t  riiUHferreil  to  them,  and  that 
in  iity  opiiiiLtu  cannot  be  granted,  having  tegaid  to 
the  statute  bearing  upon  the  sobject.    I  do  not  think 
that  the  statute  referred  to,  authorizing  charity  trus- 
tees to  invest  on  mortgage,  really  has  uuy  apphcution 
l.'-re.    That  statute  doubtless  gives  them  power  to 
.uv«->t  money  that  is  clearly  and  admittedly  the 
:jiiney  ff  a  i  barity,  ujjon  mortgage  Security,  taking 
■'-■iT"  that  the  evil  intended  to  bo  avoided  by  the  Mort- 
niiiiu  Acts,  namely,  the  acquisition  by  a  charity  of 
land,  sh.iU  bo  avoided  in  that  particular  cjise  by  the 
restriction  that  they  shall  never  be  oblo  to  foreclose. 
I  b  not  think  that  applies  liare     Mgarda  tlie  fl"*! 
clause. 


Solicitors 

l5'->iford  ;  >y.«> 
J'lj'tr,  Bedford. 


Cro93ntan  A  Prk/iard,  for  //.  'I'rbba, 
thtg,  Mum/ordt  <t  Co.,  lor  fVh^ejf  & 


V.i„gS?WmiI'm», J. }  12. 13 ;  Feb.  14. 

!•*  re  BoBoran  Co^uobcial  ani>  Bi  iLDDra  Society 

(LiMITSU).  (<i.) 

(  •mpantf — IfiMdiifif  I'p—L'nlimited  lialilUy—  Ilalue- 
tiuM  <•/'  capifiti—  Memomuftiim  aud  Hrtidet—CUlUM  in 
articlci  yiving  right  of  witlidrawal. 

Ah  vnli'miM  eamjHtmj  \mt  tneorpontted  nnder  the 

''  ■„:. Dili- .1  .[rft,  ISC'J  to  ISSO,  fith  (h>  nljrct  {(H  sUtdd 
I.I  thi    :it'  nvrnudmit)  of',  niwiff  iitlur  iMni/^,  hudiuij 

('».}  Keportod  by  V.  dk  8.  Fowke,  Es<i.,  Borristcr- 
ot-Lair. 


money  to  its  fnemiers.  The  artidet  provided  tiiat  the 
capitnl  of  the  company  tkould  not  be  of  any  fixed  nominal 
amount,  that  every  pereon  thottUl  he  dtt  med  to  le  a 
mf)nl<^r  who  hernmt  poueuetl  <f  a  »lnirf,  and  that  any 
TiifuJ-r  ill  liri.'trs  if  withdratciwj  hi/oir  Iu'h  nhure  or 
g/iaret  wtre  /idly  paid  should  yive  tivtice  to  the  companu, 
und^  if  (he  committee  etUomd  hi»  witlidrawal^  hemigSt, 
on  om/mtni  aU  numeyt  due  io  the  empm^,  rwmw 
back  hit  suhteription  aeeording  to  a  ualt.    The  eompany 

Wi  nt  iiitu  riijinititrii  I i'/in\Iiifiioi ,  /Did  tin-  Jiijuidutur  took 
out  a  munvu'iis  tu  make  lutmbtrs  tcithdmwui;/  in  accord- 
ance with  the  memorandum  and  articles  of  the  compsmy 
declared  liabU/or  ealU  o»  sAares  they  had  held. 

Held,  that,  aeearding  to  the  obeervaiiona  of  Lord  Her- 
schtll  in  Trevor  v.  Whitworth,  m  II'.  11.  H5,  12  App. 
Can.  -lOy,  there  wn.i  a  disliuctiuii  bttwitn  a  limited  and 
(in  liulimited  cmiiji'i  ini  iiit'i  rt.*}tict  to  thi  validity  of  a 
daiiK  of  withdrawal  like  tiie  above,  and  that  pereom  who 
had  wUkdrwun/rvm  memlterahip  in  pureuanct  of  tiieft 
clavm  «c«re  iiimm'  no  lit^ilily  in  the  winding  vp. 

Summons. 

Tlut  abov(*-named  company  was  incorporated  in 
is8:i,  Tuuler  the  Companies  Acts,  18^  to  1680,  witli 
unluuited  liability. 

By  the  memonadnm  of  Mtooiation  (danse  S)  tho 

objects  for  which  the  oompeay  wH  eetabllihed  veto 

the  following : — 

"  {<i)  To  accumulate  capital  by  means  of  monthly 
subscriptions  from  members,  and  also  to  raise  funds 
by  borrowing  money  from  members  or  other  peteona 
or  companies,  on  such  security  and  on  such  terms  as 
the  committee  may  deem  conducive  to  the  interests  of 
the  com] (any. 

"(6)  To  advance  or  lend  any  portion  of  the  said 
capital  or  funds  to  members  or  other  persons  on  the 
•ecoritj  of  real  or  personal  property,  biUs  of  ezoliaii||et 
bills  of  sale,  promiiaory  notes,  maduneiy,  ctodc-in- 
trado,  and  sii(?h  other  leeuityee  the  committee  may 
deem  sulhcient. 

((•)  To  purchase  or  otherwise  acquire  any  land  or 
builoings  on  any  taoonre,  and  any  other  kind  of  pro- 
perty, whetiier  on  land  or  sea,  in  uie  United  Kngoom, 
the  llriti-^li  ( '  lonies,  or  in  any  foreign  country,  and  to 
sell,  iuort;;a>;i ,  let,  work,  develop,  or  otherwise  dis- 
pose of  the  .same,  or  any  jmi  t  thereof. 

"  ('/}  To  receive  money  on  deposit  from  members  or 
other  persona  or  oompaaiea,  al  anoh  rate  of  interest  or 
on  such  terms  as  mav  bo  agreed  upon,  and  to  issue  de- 
benture bonds  or  other  securities  based  upon  any  of 
the  real  or  personal  property  of  the  iDiiqiuny  ;  nml 

"  (< )  To  do  all  such  other  things  as  may  be  incidental 
or  conducive  to  the  attainment  of  the  above  objeots  or 
amr  of  them." 

The  arttdes  of  asBooiatioa,  so  far  aa  is  materul  fbr 
the  jiurposes  of  this  report,  provided  as  follows  :  — 

(L'j  Tiie  capital  of  the  society  shall  not  be  of  any 
fixed  uoniiual  amoimt,  and  shall  be  divided  into  shares 
of  the  ultimate  value  of  £oO  each.  The  shares  shall 
he  laid  up  by  contributions  of  lOs.  per  month  for 
each  sliru  e  taken  up,  and  all  contributions  and  other 
moneys  shall  bo  paid  at  the  registered  office  of  the 
society.    .    .  . 

[li)  Every  person  shall  be  decmetl  to  bo  a  member 
of  the  society  who  shall  betjome  possessed  of  a  share 
either  by  original  allotment,  transfer,  or  tcansmisaioa, 
and  upon  his  name  being  entered  on  the  registn  (rf 
members  of  the  society. 

(!))  Any  member  desirous  of  withdrawing  from  the 
society  before  his  share  or  shares  are  fully  puiJ  shall 
give  one  calendar  month's  notioe  in  writing  to  the 
secretary',  and  if  the  committee  sllow  has  winidrawal 

ho  may,  c^n  jiayment  of  all  fines  or  other  moneys  due 
to  the  society,  receive  back  his  subscriptions  according 
to.the  foUowieg  eoal^  or  snob  other  terms  estiie  «om- 
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mittee  may  dedde :— Withdrawal  daring  first  year  of 

membersliip  for  every  £1,  18a.;  withdrawal  during 
■eoond  or  third  year  ot  membership  for  cver>'  £1  paid, 
Ids. ;  withdrawal  durin<;  fourth  or  any  subsequilltyaar 
of  memberahip  for  every  £1  paid,  lite.  6d. 

(39)  Any  lucuiber  wishing  to  reonre  an  advance 
mm  the  aooiet}'  shall  apply  to  tlia  committea,  and 
•(ate  the  seenrity  he  pruiKisea  for  the  loan,  and  thA 
OOmmitte*'  shall  di'cido  whether  the  loan  be  made  on 
the  security  offered,  and  shall  cause  all  such  in(piines 
and  an-HiigLiiii  iits  to  be  made,  and  do  all  tlmigH  in 
and  about  the  matter  which  they  may  think  necessary. 
All  loons  shall  bear  interest  at  £3  per  cent,  per 
mmnu,  nieh  interait  to  bo  paid  monthly  akmg  with 
tttB  snbseription,  and  in  cslcnlatin^  aoch  intmat  the 
monthly  subscriptions  from  time  to  timi>  jtiiid  by  tlie 
borrower  are  not  to  be  taken  us  reducing  tho  jimouut 
of  thu  lunii.  Any  member  may,  subject  to  these 
articles,  rcueive  a  loan  from  tho  society  equal  to  the 
•mmmt  he  haa  paid  into  the  society,  subject  totiie 
forawrpartof  thiaarticU^  on  his  giving  his  own  pro- 
nussoiy  note  tor  tho  amonnt,  snoh  note  to  carry  in- 
terest lit  £'}  per  Cent,  jier  annum.  All  tho  costs  and 
expeiisf.s  uf  or  in  iiny  wiiy  eonnwtfd  with  tho  giving 
or  takiiig  auy  security  as  atUresaid  shall  be  paid  by 
the  borrower.  All  promissory  notes,  receipts,  or  otlicr 
securities  shall  be  attested  by  the  secretary  cr  lii^ 
deputy,  or  by  a  menUwr  of  the  oomnuttee  or  a  soli- 
citor. 

Messrs.  Lunn,  Sollars,  and  Wood  bepamo  members 
of  the  society,  and  after  tlu-y  bud  become  meuibiT« 
thi  y  ljv<:ain('  hurrtiwers,  and  before  tlio  voluntary 
winding  up  hereafter  mentioned,  had  paid  off  the 
loans  made  to  them  by  the  society.  The  facts  were 
oompUcated,  bnt  it  appealed  that  ia  pnotioe  tiie 
society  never  lent  to  peiscms  who  were  not  members 
except  in  the  case  of  kindred  societies,  and  that  after 
tho  ]myiiient«  made  by  Lunn,  Sellai-s,  and  Wood,  tho 
society  cMisi  i(  to  treat  them  as  membi-r.-i. 

The  comi>any  went  into  voluntary  liquidation  and 
the  liquidator  put  Lunn,  Si  liars,  ami  Wood  on  tho 
list  of  oontributori^,  and  now  took  out  this  summons 
in  the  winding  up  calling  on  them  to  show  oauie  wh^ 
fbry  should  not  pay  tho  amounts  set  against  their 
I.UIUI  s  in  the  schedule  to  the  summons,  which  were 
sums  allegi'd  to  be  due  f rom  them  IB  sei|ieotof  oalls. 

Sellars  did  not  apjieur. 

Fiirn-tU,  Q.I'.,  and  f/utuqivrl,  for  the  summons. — 
The  clause  in  the  articles  giving  the  members  it  right 
of  withdrawal  is  ultra  vinit  and  inconsistent  with  tho 
Compauics  Acts,  and  is  a  reduction  of  capital  in  a 
aaauiMr  different  from  that  xequired  by  those  Aots : 
Trevor  t.  Whiiwortht  96  W.  B.  145, 12  App.  Gas.  409. 

B.  W.  Harper,  for  Wood.— rnror  v.  Whitwurth  only 
relates  to  a  company  with  limited  liability^  as  is  clear 
from  the  judgment  of  Lcod  HenehflU.  wao  exLpKady 
dtttinguiihcs  unlimited  from  United  oorapaniBi. 

Iji^ffrton,  for  Lunn. 

iujri('( replied. 

Somo  further  facts  and  arguments  aro  stated  in  the 
jadgaDmt. 

Yavghax  Williams,  J.— I  find  as  a  fact  that  the 
intention  of  the  society,  with  regard  both  to  Lunn 

and  Sellars  and  Wood,  was  to  :i'  ( I'jit  tli.-  total  sums 
paid  by  tluni  in  full  .sat  it;  fact  ion  of  all  claiuiH  by  tho 
soeit'ty,  an<l  that  the  sociotj'  further  intended  that  <m 
such  payments  being  inad<-  these  persons  should  be 
treated  as  withdrawing  from  memborship.  The 
intention  of  the  society  in  its  general  practice  was 
ttiat  any  person  holding  shares  only  for  tho  purpose 
of  obtaininc:  u  loan  should,  on  j  ayuig  off  such  loan 

and  ao^  pther  moneys  the^  dm  to  the  society,  ipao 


/oefe  coHe  to  lie  a  member  tiiereof.  That  was  flie 

idea  of  those  who  ha<l  the  conduct  of  the  sc>ciety.  and 
I  think  that,  if  anyone  had  a«ked  any  officer  of  tho 
st)eiety  before  the  windiiii^  up  whether  persons  paying 
off  their  loans  continued  to  be  members,  the  answer 
would  have  been  '  *  No."  Tho  society  carried  on  » 
bosinesa  of  malring  loaaa,  and  those  who  bad  bor- 
rowed were  treatra.  on  making  payment,  as  having 
withdrawn  from  membership.  The  result  would  bo 
that  11  III  law  the  society  was  com ju  teiit  so  to  dfal 
with  its  members,  tlie  jhtsohs  so  de  ilt  with  wmiM  in 
law  cease  to  be  memU  rs,  and,  in  ca.se  of  a  winding  up, 
would  not  be  Ihiblc  to  be  placed  on  tho  list  of  eon« 
tnbatoiiea.  TheqnestionTemaioa whether  itwaaoom^ 
patent  tor  the  ofBoers  of  the  sodety  so  to  deal  with  it* 
inembi  rs.  If  the  ei  inij^aiiy  had  been  one  with  a  limited 
liability,  thin,  acioriiinLr  fo  the  decision  of  tliellouse  of 
Lords  in  'J'rt  i'<>r  v.  II  j i i''/Y/r//i,  no  such  arrangi  iucnt 
would  have  discharged  these  persons.  When  I  say 
that  no  such  payment  would  have  freed  the  members, 
I  fel  l  that  I  am' att«npting  to  compare  thioga  whioh 
it  is  perhaps  inipoarilMe  to  compare,  fbr  in  a  limited 
comjiiiny,  if  there  hr.d  bern  a  X'A)  -Imre.  the  j.:iyi:ie?,t 
of  £jO  by  tho  holder  would  i)ay  tl:e  ninouiil  oi  his 
liability,  and  it  is  dithcult  to  ])ut  the  hypothesis  to 
one's  mind  of  liability  continuing  after  payment  of 
tho  £<>0.  But  I  have  cited  the  case  to  uiow  that  I 
am  not  overlooking  the  faot  that  it  was  there  laid 
down  that  a  member  of  a  limited  company  ooold  not 
get  rid  of  his  liability  otherwise  than  by  payment  OT 
by  means  of  a  forfeiture,  and  not  always  then. 

It  seems  that  Tr,r,.r  v.  \\'/iiiirorl/\  is  a  useful 
authority  in  tho  present  case,  rather  for  the  observa- 
tions made  by  Lord  Herschell  than  for  other  pur- 
poses. Lord  HerscheU  Mid :  "I  will  firet  oonader 
the  queeliott  apart  from  anthority,  and  then  examine 
tho  decisions  relied  on.  The  Companies  Act,  18G'2. 
retpiires  (section  8)  that  in  tho  case  of  a  company 
where  the  liability  of  the  shareholders  is  limited,  tho 
memorandum  shall  contain  the  amount  of  tho  wipital 
with  which  tho  company  proposes  to  be  registered, 
divided  into  shares  of  a  certain  iixed  amount :  and 
pravidea  (section  12)  timt  mioll  *  company  may  in- 
crease its  capital  and  divido  tt  iaito  shares  of  larger 
amount  than  the  existing  shares,  or  convert  its  jiaid- 
up  shan  s  into  stock,  but  that,  'save  as  aforesaid,  no 
alteration  shall  bo  made  by  any  company  in  the  con- 
ditions contained  in  its  memorandum  of  .issoei  ition.* 
What  is  the  meaning  of  the  distinction  thus  drawn 
between  a  company  without  Umit  on  the  Bahility  of 
its  members  and  a  company  where  the  liability  la 
limited,  but  in  the  latter  case  to  assure  to  those  deal- 
ing with  the  company  that  the  whole  of  the  BubscrilK'<l 
cajiital,  unless  diminished  by  exi>enditure  upon  tho 
objects  defined  by  the  memorandum,  shall  remain 
avikilable  for  the  discharge  of  its  liabilities?  The 
capital  may,  no  doubt,  bo  diminished  by  expenditure 
upon,  and  reasonably  incidental  to,  afi  the  objects 
specified.  A  part  of  it  may  be  lost  in  carrying  on  the 
business  ojierations  .■uiiliori/ed.  Of  tlii-i  all  |  M-on8 
trusting  the  company  aro  aware,  and  take  the  risk. 
But  I  think  they  have  a  right  to  rely,  and  were  in- 
tended by  the  liegislaturo  to  have  a  right  to  rely»  on 
tho  capital  remaining  undiminished  by  nay  expendi- 
ture outside  these  limits,  or  by  the  rotum  of  any  part 
of  it  to  tho  shari  hohlers." 

It  is  remarkable  lli  it  T.nrd  Ilers^-hell  said  this  of  a 
limited  company,  luid  jiointed  out  that  thcif  was  in 
this  respect  a  distinction  between  a  limitt'<l  and  au 
unlimited  company.  I  uui  therefoi*e  of  opinion  that 
in  the  view  of  Lord  Herschell,  as  expressed  in  those 
observations — I  do  not  say  it  was  a  judgment,  but  it 
was  Tx>rd  Hcrschell's  view— that  these  mattcm  mm- 
tion<'d  there  as  ilistitiguisliiiig  a  com))any  limite<l 
Ugm  a  company  lutiiqiited  do  not  apply  to  a  company 
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mUnutedi  I  am  therefore  of  opinion,  after  having 
cartfuUy  looked  through  the  Cora  panics  Acts  of  1862 

sri'l  I'M'",  that  there  is  nothinf^  to  prfvent,  n  company 
oniimited  from  providing  by  its  incinorftnduni  and 
Hticles  for  a  return  of  capital  to  the  meniberR  of  the 
pvtBership.  or  for  the  'withdrawal  of  members  from 
flw  company.  I  do  not  say  that  if  you  bad  a  com- 
juny  tiiilii:iited.  with  no  fixed  ainonTit  nf  (^(ipital,  in 
tlfaWnce  of  any  jirnvisions  for  witliiiraw  al  uf  inciu- 
bfrs,  the  ofHcLrs  of  the  oomjiany  could  arrango  with 
A  ulcinbor  for  his  withdrawal  su  as  to  disuhurge  him 
from  liability  to  Ofedttors  in  the  evont  of  a  liquida- 
tion. There  was  a  great  deal  in  the  argument  of  Mr. 
Farwdl  that  it  never  could  have  been  intended  by  the 
IrPgislattiro  that  the  law  should  be  in  su<1l  a  i  in<lit:i)ii 
that,  whenever  the  atlairs  of  a  company  seemed  to  be 
in  an  unfavourable  coudition,  the  more  solvent  Hbare- 
holden  should  be  in  a  positioa  to  go  to  the  inflolvent 
ihanliolden,  who  baa  nothing  to  Iom,  and  lay, 

"  Prtfis  a  reBolntioii  consenting  to  our  withdrawal, 
siiii  then  the  linuulation  may  follow  and  the  creditors 
may  get  what  thoy  can,  and  wo  shall  escape  from  our 
lis^ty."    That  would  bo  an  tmsatisfactorpr  state  of 
tiM  law.  and  I  donbt  whether  luoh  a  withdrawal 
would  be  of  &ny  validity  against  creditors.    But  I 
hsve  not  to  decide  that  question,  and  do  not  decide  it. 
All  I  «tay  i>  that  then-  is  nothing  in  the  wniiN  or  in 
the  "ipint  of  the  Acts  of  Parliament  which  prevent  uu 
uiiliiuiti'^i  oompeny  being  associated  on  the  tcnus 
that  luctuben  may  mthdraw  la  the  mode  provided 
by  the  imrtlealar  memonuidam  or  artides.   It  seems 
if  one  limits  the  matter  in  that  way  the  creditors 
hare  nothing  to  complain  of.    They  could  look  at 
the  articles  and  see  that  a  member  could  withdraw 
by  doing  partioalar  acts.    If  a  largo  number  of 
nembers  were  to  withdnw  by  taMng  advantage  of 
tho^o  articles,  the  creflitors,  with  notice  of  the  rules, 
W(ti.:ld  have  nothin^^  to  cmiijilain  of.     So  I  arrive  | 
lit  the  conelusiun  that,  notwithstaiuiiii:^    Trrrnr  v.  | 
W hiUt\trt  I  I,  it  \fi  possible  to  have  an  ualiuiited  com- 
psoy  so  formed  that  withdrawal  of  members  may  be 
SMde  in  aooordance  with  the  wemorandom  and 
articles,  and  that  there  is  no  wrong  to  the  creditors 
:n  giving'  effect  t4)  a  niciii< inindniii   ati'l  articles  so 
ilr.iwn.     By  the  very  force  of  the  terms  it  is  plain 
tiiat  in  the  case  of  annnlimito<j  coiupany  the  creditors 
koow  that  there  is  no  fixed  capital,  and^  therefore 
th^  have  no  rtgbt  to  oomplain  of  a  nduetion  of  that 
whii  h  h  'A  uev  r  been  fixt  d  in  any  way. 

Tukni!^  tins  view,  the  n«  xt  inattiT  I  have  to  deal 
with  is  the  question  whtdn  i  the  rules  of  this 
HK-'icty  provide  for  the  withdrawal  of  mcmber.s, 
uid  whether  iheie  members  availed  themselves 
of  these  provisions  and  have  withdrawn.  The 
1  !aiu  meaniufj  of  the  memorandum  and  articles 
!■*  that,  in  resj> -t  t  of  shares  taken  for  the  jmrposo 
'  r  enabling  tho^e  who  took  them  to  borrow  money 
iioai  the  society,  .is  soon  as  the  loan  had  been  dis- 
charged the  membcrshin  in  respect  of  tboKe  shares 
came  to  on  end,  and  we  membon  were  ip-i>  i<i.  i,, 
"^"ith  lrawiiit^  memljors.  That  was  fho  view  taken  by 
til"  society's  otlicer*.  As  soon  as  the  loan  was  paid 
'  if  the  Sfjciety  eea.sed  to  send  to  memOoi-s  who  had 
paid  off  notioes  of  the  transactions  of  the  society, 
whereas,  if  the  view  of  the  liquidator  is  aconrate,  a 
member  who  had  paid  off  would  havo  the  deepest 
int^e«t  in  knowing  how  the  society  was  goinp  on. 
Article  !•  dials  witli  an  inihil;j;eni c  wliicli  iiii^ht  be 
gnntfMi  to  tho.Hc  who  had  not  paid  \ip  fli'  ir  s)iarrs  by 
allowing  them  nevertheless  to  withdraw.  It 
t.  W'hiUctirth  n]>plie!3,  that  chum  would  be  uUni 
nm.  Bnt,  havint;  ref:^rd  to  the  ftust  that  this  fa  an 
nnlindt'^d  e>'iiijians  ,  that  ilecision  iluiv;  not  apply.  If 
this  conclusion  is  wrong,  a  member  in  dofaidt  could 
whBWiM  n  monber  not  in  4«fMilt  oould  not 


withdraw.  It  must  bo  remembered  that  this  society 
was  not  formed  to  make  a  money  profit  or  for  the 
distribution  of  it.s  eaniinifs  anionp.-»t  its  mruibors,  but 
for  their  mutual  advantage.  When  a  nieniber  had 
obtained  his  advantage  and  had  paid  for  it,  it  was 
odIv  ooosistent  that  tibe  society  should  have  its  rules 
80  named  that  snob  a  member  should  be  allowed  to 

withdraw. 

Under  the  circumstances  I  come  to  the  conclu- 
sion that  those  who  had  fully  paid  their  shares  were 
intended  by  the  rules  of  the  society  to  cease  to  be 
members.  The  object  was  effected,  thdr  liability 
disehar^tHl,  and  they  wore  no  longer  to  be  members 
xmless  their  liability  was  pledged  to  the  creditors. 
Though  their  liability  would  be  bo  ph-dfjed  in  the 
ca.se  of  a  limited  company,  in  a  case  liku  tltis  the 
credit  of  the  members  is  in  no  way  pledged,  and 

Tbetami 


th^  an  not  liable  as  contributories. 
must  be  dismissed  as  against  Wood  and  Lnnn,  with 

cn'.;f<,  but  the  liquidati/r  will  be  allowed  to  pay  such 
costs  and  his  own  costs  out  of  the  assets  of  the  oom- 
puy. 

SoHcifors,  11! f  ,  ILnhtj.  f>iro(,  for  (/.  G.  F.'flifr, 
nuddersOeld  ;  tiii„.-  Ii  n,  lto<klijj'r,  iSc  Co.,  for  Hykc*  Je 
JltDtis'lvti,  Hudd(  i>ti>'l<l ;  ('rvfaman  A  /VtcAanf,  for 
/.  Htfliet  (t'  Suiif  Huddersficld. 


n.  "n.  T);v.  \ 

(Day  and  (JoUuis,  JJ.)  J  * 

BsiiTOir  V.  LoirDOK  OousTr  Gomrcii..  (a.) 

Landi  Clinii'i  A<t'<-~Ci>ininili(iri/  purcluiM — Campf  iim- 
tiiiii  —  Hi  ''tnuoKtr;/  iuUnft  in  licruml  prvmiaes —• 
A<{nti-<^ilnUl<j  I'J  t  villi  lire  (i)  jirore  tin  jiutefA  Wrfaf 

value  of  the  daimaiU's  iutereU  •»  t/t«  premiaea  as 
2i«eii«ecf  pmnfMii. 

In  r*titiuitiii<j  Ihf  (imiiiiiif  <•/  competuatioH  tiudir  the 
Lands  Claiuft  Ada  to  btpaid  to  theravenumero/ licrnacd 
premtsff,  Itt  on  leaae  wtth  twenty-aix  jreors  unexpirtd, 
p  y  o  r'  '  i"/ II  public  ImkIi/  utnhr  onnpuhorij  jMcm,  the 
arhitniUir  >>ii<j/it  to  admit  n-idiuce  to  prove  tin-  ]>re»ftit 
luarktt  value  of  (he  clainiii nt'-i  ri  vi  r«iiiii<iri/  intrrriit  in 
the  prtmiaes  aa  iicetued  premiaca,  and  iited  nut  cuv/iua 
the  evidettee  to  the  eatimated  rental  value  vf  the  premiae$ 
as  a  house  and  ahop  ajtart  from  the  queatUm  qf  wkethaTt 
the  reversion  /alls  in,  they  would  then  be  licemei 
j)re>nisea. 

This  WM  n  special  case  stated  by  aa  nmpite,  sub- 
ndttiug  for  the  opinion  of  the  conrt  a  pdnt  of  law 

which  had  arisen  during  atbitration  jiroccedings  to 
assess  tho  compensation  payable  to  the  claimant  in 
respect  of  his  reversionary  interest  in  certain  pre- 
mises about  to  be  aoquuted  by  the  county  council 
nnder  oempnlsory  powers.  The  case  was  stated  as 
follows  :  — 

1.  Under  the  jiowers  of  tho  Thames  Tujim  l  (Bhick- 
wall)  Act.  iNST,  till!  London  County  Coiimil  (here- 
inafter called  "tho  council"),  us  succe4>8ors  of  the 
Metropolitan  Board  of  Works,  are  authorixod  to  oon* 
struct  a  tunnel  or  subway  under  the  lUvec  Thames 
at  Black  wall,  with  the  ronds  and  apjiroaobes  thereto 
in  Mich  .\ct  described,  and  for  the  purj>oses  thereof 
required  to  purchase  and  take  certain  lands  and 
promises  belonging  to  the  said  Jdm  Belton  (hcfsino 
after  called  "  Uio  claimant  "1. 

2.  The  conndl  duly  served  notice  to  treat  for  sneb 
lands  and  premises,  and  a  claim  w.is  duly  made  liy 
tho  claimant  in  re.spect  thereol,  and  siibs<  ipieutly  eacli 


(a.)  lU^ported  by  J.  E.  Aldovs,  Esq.,  Barrinter-at* 

Law. 
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sido  duly  •pp<nnt('<l  arbitrators.  Hie  ailMtraton 
failed  to  agree  to  the  amonnt  of  conpenaation  to 
be  paid  hy  the  connoil  to  the  daimant,  and  duly 

appointed  njo  to  be  tbo  im  to  dotomiilie  the 
question  of  such  diajmtcd  conijii-nsation. 

.'i.  Tlio  prt'inisc's  in  question  cun'-i'.t  l,{  n  fully- 
licensi-d  public-houso  known  as  tbo  "  Coopor'H  Arms," 
Higb-strc-et,  Poplar,  and  certain  bouses,  8hopB, 
workabopa,  and  etabling^  adjoiniiur.  No  question  of 
law  aiisee  aa  to  any  portion  of  tiie  piemiaes  except 
the  public-houso, 

4.  The  Cooper's  Arms  "  is  a  copybold  projHTty,  Hnd 
has  been,  toficthor  witli  tho  house  adjuiiiinff,  being 
No.  ;J11,  Iligh-stn  et,  roplar,  let  by  tho  claimant  for 
a  term,  of  which  twcnty-six  yean  are  miflixpixed,  at 
tbo  annual  rent  of  £100. 

6.  "When  tiie  ease  ma  being  heard  by  me  eonnsel 
for  the  claimant  tendcrwl  evidciu^r  for  Ih"  purposo 
of  showing  tho  present  market  viil'jo  of  the  tluiiutint's 
revfrsionary  interest  in  the  ''C'joper's  Arms"'  as  it 
now  exists,  I>Ging  licensed  an  a  public-house. 

0.  Counsel  for  the  eounoil  oojected  to  my  admit- 
ting the  evideiiGO  in  question,  upon  the  ground  that 
the  lioenoe  was  not  an  dement  of  Talue  attaching  to 
the  premises  in  reversion  after  twenty  six  years,  and 
that  for  tho  purposes  of  estimating  the  n  versionary 
value  I  must  estimate  tho  rentJil  value  of  the  premises 
as  a  bouse  and  shop  apart  from  the  (question  of 
whether  they  would  then  be  licensed  premises  and 
requested  me  to  state  a  eaae  for  the  opinion  of  the 
court,  raising  the  question  as  to  the  admiadhility  of 
the  evidence. 

7.  I  was  prepared  to  admit  tho  cvi<li>nep,  but  as 
counsel  for  the  council  protested  against  sm  li  ail- 
mission,  and  stated  that  ho  was  not  prepared  with 
evidence  upon  the  point,  I  consented  to  state  a  c  ise 
for  the  opinion  of  the  court  before  admitting  the 
•videnoe. 

6.  The  questkm  for  the  o|»aioa  of  the  court  is 
whether  I  ought  to  admit  evidence  to  prove  the  pre- 
sent market  value  of  the  claimant's  reversionary 
interest  in  the  "  Cooper's  Arms  "  as  a  licensed  public- 
house,  or  whether,  for  the  purpose  of  ascertaining  the 
rerersionaiy  value,  I  should  couiine  the  evidence  to  the 
estimated  rental  valae  of  the  premiaos  aa  a  house  and 
shop,  apart  from  the  question  of  whethor,  when  the 
reranion  falls  in«  they  would  then  be  licensed 
pramiMS. 

^^uultvrl,  Q.C.  [Frf  .nrxn  with  bini),  Tur  tho  Tyondon 
County  Council. — In  assi  ssing  the  value  of  this  re- 
versionary interest  the  t  a ] labilities  of  the  premises 
should  Iw  included,  but  not  the  fact  of  their  apjilica- 
tion  to  the  particular  trade  carried  on.  The  evidence 
ham  ahoula  not  go  f  orthw  than  showing  that  these 
premtsm  are  suitable  for  a  lieensed  trade.  It  is  not 
everything  tlmt  niiies  tln'  value  in  the  murkct  that  is 
a  legitimate  eh^mrnt  for  the  arbitrator  to  notice,  and 
certain  jicrsons — viz.,  brewers — would  give  an  unduly 
large  p]i(  c  in  the  present  case.  The  licence  has  not 
been  granted  itt  perpetuity ;  it  only  gives  a  temporary 
value  to  the  house,  and  ought  not  to  be  considered  in 
dealing  with  the  reversioner. 

He  rcffiTcd  to  W'ttdlmm  v.  X<<rth-/-'ii;ttr)i  H'tilirdit 
Co.,  3.}  W.  U.  *J1.»,  -M  Il>.  :54'_».  14  (i.  1\.  D.  7  J7,  Hi 
//..  227;  /iTi'lf  V.  Miilluwl  l;.,iln„,i  <;>.,  \(]  W.  H. 
•2  >\,  L.  ]{.  a  C.  P.  S'i;  JUrht  V.  .\/rlr,.,„,ht.,„  n-iilw,,,/ 
('".,  1.5  W.  1{.  it;{7.  L.  li.  2  II.  L.  17o;  M'tropuUiati 
Hoard  of  Work*  T.  McCarthy,  23  W.  IL  11»,  L.  B.  7 
H.  L.  213. 

Sir  //.  Jliim«*,  ^.C.  and  Edward  PcUocl',  for  tho 

daimant,  were  not  mlli  il  upon. 

Day,  J.— I  am  ch'arly  of  opinion  that  the  eaurs<> 
wbidi  the  unipiic  proxiosed  to  take  was  tho  right 
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one.  and  that  the  answer  to  his  question  is  that  be 
ought  to  admit  evidence  to  prove  the  present  market 
value  of  the  dairaant's  reversionary  interest  in  the 

"  Cooyn  r's  Arms'*  as  a  licensed  public-house,  that  is, 
as  a  I'ublic-house  whicli  is  now  licen8e<l.  I  cannot 
conceive  any  dtlicr  tt"<t  nf  v:iluc.  TIk-  arjruini  ut  j.ut 
forward  by  Mr.  Moulton  involves  great  injustice,  and 
its  success  would  result  in  poAdio  bodiw  being  enabled 
to  obtain  pn^erty  under  compnlBoiy  powers  at  less 
than  its  tnxr  market  value,  to  obtain  it  at  one  price 
and,  if  they  were  snffiricntly  dishonest,  to  uvnil  them- 
selves of  the  opjmit unity  to  sell  it  .igain  at  a  v<-ry 
much  enhanced  price.  The  fair  market  prici'  i>f  tho 
claimant's  interest  is  what  be  has  a  right  to  have ; 
be  ought  not  to  suffer  by  rea.son  of  what  are  deemed 

Joblio  improvementa;  Iw  is  to  get  ita  value  as  if  be 
ad  brongbt  it  into  tiie  market  and  sold  it  at  pnbUe 
auction.  The  umpire  proposed  to  receive  »  vidcnce 
to  ascertwn  what  this  property  was  worth  jn  tlie 
niark<'t  such  as  it  is  now,  and  I  am  cleurly  of  <  j  ii.i  in 
that  he  was  entitled  to  do  so.  No  sound  argument 
can  be  brought  forward  to  show  that  the  council  are 
at  libertyto  take  properly  at  less  than  the  fair  market 
value.  That  is  uie  true  test;  oasnal  expressions  of 
judges  in  other  cases  on  other  subjects  must  bo  read 
in  reference  to  their  subjct  t-niatter.  In  the  eii»*<'8  of 
Wailhum  \.  yi<rtli-J  '<iiit(i  ii  Hini  n  ittj  Co,  aw  l  I'.'  •  v. 
Midland  UttHicuy  Co.,  to  which  our  attention  lets  been 
called,  the  judgee  were  dealing  with  the  <piestion  of 
compensation  for  injuriously  affecting  lands  under 
section  68  of  tiie  Lands  Claoses  Act,  1845,  and  no 
ease  has  been  citeil  to  us  which  would  exclude  evi- 
dence to  enable  the  umjiire  to  find  the  fair  prei^ent 
matkot  value  of  the  projx  rty  which  he  is  require<l  to 
assess  on  ita  transfer  from  the  owner  to  the  publio 
buyer* 

Collins,  J. — am  of  the  same  opinion.  I  think 
there  is  a  strong  primd  facie  objection  to  holding  that 
the  Legislature  intended  to  deprive  the  claimant  of 
that  which  it  is  admitted  would  b*'  an  iiupjrtant 
factor  if  ho  were  ascertaining  the  present  market 
value  of  his  interest.  Mr.  Moulton  adduced  no 
authority  for  that  proposition ;  his  cases  referred  to 
•eotiott  68,  whidi  deals  with  injuriously  aiTecting 
property,  and  seem  to  me  to  bear  not  an  his  favour, 
hut  agunst  him.  In  Wadham  v.  Nnrth-Bnatem  Jtatl- 
><-<i;/  Co.  the  question  was  whether  depreciatinn  in  the 
special  value  of  the  premises  lus  a  hotel  and  jmblic- 
liouse  could  be  taken  into  account  under  section  CS. 
When  tho  case  came  before  the  Court  of  Appesl  a 
question  arose  as  to  whether  the  proper  inferences 
had  been  drawn  by  the  court  bdow  from  the  fiodinga 
as  statiHl  by  the  arbitrator,  and  the  case  was  sent 
down  to  hini  again.  He  tin  n  found  in  terniH  :  "I 
considered  that  the  hotel  premises  were  from  their 
construction  and  situation  specially  suilalile  t  )  be  let 
or  sold  as  premises  to  be  .used  as  a  hotel  and  public- 
houso.  I  looked  at  the  fact  that  the  premises  known 
as  the  '  Boyal  Hotd '  were  being,  and  had  been  for 
some  time,  used  aa  a  hotd  and  public-bonse  aa  part 
of  the  evidence  that  such  premises  were  suit  .able  for 
iM'ing  used  as  a  hotel  and  j>ublic-hoase."  lii  <  onse- 
quouce  of  this  report  Sir  Farrer  Ht  im  hi  II  for  the 
railway  company  declined  to  further  argue  the  cocc; 
s<i  that  tliis  is  a  decision  of  the  Court  of  .\ppeal  that, 
in  d<  aling  with  the  question  of  injuriously  affieoting 
prop!  r  l  y  under  section  the  arbitrator  is  not  only 
justitieci,  but  is  bound  to  take  into  consideration 
evidence  that  the  premises  are  iH-iug  used  fm  a  ]>ar- 
ticular  puriM)S<>.  and  Mr.  INbiUiton  iidiuits  that  tlio 
possibility  of  tho  premises  being  used  m  a  public- 
liouso  may  be  taken  into  eonsidecatiou ;  but  he  says 
that  in  anpiaiaiog  that  poasibility  yon  are  not  to  take 
into  coBBMratitpn  Uw  probability,  which  appear*  to 
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me  to  be  an  absolutely  impossible  oonteution.  Even 
ifOB  Hr.  lf<mlton]8  own  autboritiM  then,  apart  from 
WUHNI  MUM,  it  is  clear  that  an  clement  of  value 
vUeh  would  affect  the  price  of  the  property  in  the 

op  n  rnrirket  may  be  taken  into  consideriition,  ami 
tnikiice  may  bo  received  upon  it  by  the  umpire  in 
uK$<in^  the  compomtioa  to  "be  pda  npon  compol- 

lor}'  purchase. 

Soliciloin  for  the  c3«{iiMdit,  Yoang^  Jotut,  A  Co* 
Solicitor  for  the  county  ooaneQ,  DlaxlantU 


Q.B.  Dir.        \  T 

(Dny  ana  CoUius,  JJ.)  / 

WurrwouTU  f.  DAUUismiiE  axd  Otueus.  («.) 

fnttke — PlemJi'iifi — Stalemrut  of  claim — Johnler  of 
tmi^i  r.f  itftiiin — Claim  U'fiind  extrtitor  as  snrh — 
i'laim  ayaiiut  ejxculor  /or  ])ersonal  wrong — Might  to 
jtinmheUuau—OnL  18,  r.  5. 

Tkttiuiier  petragraphi  of  a  staUment  of  daim  in  an 
vtm  aguiiut  exteutor*,  alleged  that,  in  etm»ideration  of 
(fikd*  terptea  wAfeA  the  plaintiff  performed  fi/r  their 

Uttafvr  in  hi*  li/rtiinc  and  at  hin  miitr^t,  the  trufaUir  had 
pMtu^.l  the  j>!itlittiffl'>  Lrqiitdth  him  (lit  nitm  o/  £o,W)(), 
^td  tint  thf  tiilittor  h  id  iii't  dniif  »i>.  Thru  oiiii'-  (ico 
furij-jraphi  rhiiiniini  the  S'liw  fiim  in  the  alltirinttirr,  as 
afttuft  thr  defi  uddiiti  jtrrt^i'italli/,  on  the  ground  tltut  the 
it/tndanti  had,  by  undue  in/lueaee  aitd  Jraud,  imluced 
tt*  ttdaier  to  break  h{$  eontrad  v/itA  the  plaintiff  as  to 
I'Ortiiy  ihf  jilniiitijf  the  ab<n'e  sum. 

U'l-l.tiiitt  thejetn'o  para^jraph.^,  ers  t  hi"  if  ah  owed  a  raifMi: 
'■J  iirtiiyn  Off'tinst  the  defendti !!(■<  in  thrir  private  raparil;/, 
axi  without  any  reference  to  the  ettate  of  the  teatator, 
okU  net,  under  ortL  18,  r.  5,  be  joined  tn'lA  (Ae  daim 
ajriiu-t  tJtr  (xecuHon  a$  eiirh. 

Appeal  from  an  ordur  of  Wright,  J.,  revi  rsiog  an 
orier  of  a  master.  The  master  hud  refused  to  strike 
"■it  thr  <■  {>  iruLrruj.hs  of  ii  st.it*MiiiMit  of  chiiat,  but  the 
I'lrncil  jails:*!  in  chambers  onlercd  all  three — namely, 
fur-igraphs  7,  8,  aiid9of  the  statenientof  claim — ^tobe 
Dtmck  out,  on  the  groond  that  they  were  irrelavant 
and  Aowed  no  oaose  of  action  brjond  that  shown-  in 
4e  firect  ]> rir<i;::r.i]»!is,  and  tlmt  they  wen'  thero- 
W  uit'l.  Aji;  uIhu  tliat  they  eoidd  not,  under  ord. 

r. :,.  bu  joined  with  tM  ptevums  pwagnphs  of 
tbe  claim. 

The  facts,  aa  disclosed  in  the  statement  of  daim, 

•tre  U  follows  : — -The  plaintiff  was  an  ent^ineor.  and 
tte  three  'Iffmulants  were  the  executors  and  rosiiluarj' 
l^^tees  titi(l<  r  th(!  will  iind  codicils  of  the  Litis  Sir 
J  <^l>h  Whitworth.  who  died  in  IfSHT.  During  the 
i.fftiine  of  tbo  late  Sir  J.  Whitworth— namely,  from 
tbe  year  1875  until  1880— the  plaintiff  was  in  the 
cnoloTment  of  Sir  J.  Whitworth  as  private  secretary, 
icid  als.)  ;i5i>istod  him  in  perfecting  and  do^'clopin^ 
ctrtmi  pitent-s  in  wliich  Sir  J.  Whitworth  was 
mtH.'.'s*.'  1.  and  also  provided  materials,  constructed 
■ooihU,  and  mode  expf^rimcnts  under  the  direction 
*nd  at  the  9ped«l  request  of  Sir  J.  Whitworth,  until 
luj  d«»Jith  iti  1SS7.  Sir  J.  Whitworth  in  his  lifetime 
ly  imi^^l  the  pliiintifT  that,  in  consideration  of  the 
I  - iMiliir  rfiidcriii:;  him  the  si-rvircs  and  supplying;  tin- 
uiAt.-r;  lis  iind  doing  the  work  already  mentionc<l,  he 
(Sir  J.  Whitworth)  would,  by  his  will,  leave  and  be- 
^th  to  the  cdiuatiff  the  som  of  £5,000.  Altema- 
hrdy,  the  pla&tilF  sued  the  defendants,  as  exeentors, 

(a-)  Eeporled  by  Sir  oUfuiSTOX  liAiCEU,  barriatc-r- 
•t-lAW. 


for  money  payable  by  Sir  ,T.  WTiitworth  on  a  anantum 
meruit  for  work  done  and  materials  provided  by  the 
plaintiff ;  and  the  plaintiff  alleged  that  the  defend* 
ants  as  executors  had  sufHcient  assets  of  the  testator 
to  pay  the  <leljt  of  the  plaintiff,  and  had  not  paid  it. 

Then  camo  paragraph  7,  which  sot  out :  "That  in 
the  further  alternative  the  plaintUTa  daim  is  against 
all  and  each  of  the  defendants  penmiaUy,  for  that, 
knowing  of  the  contract  between  the  plaintiff  and  the 
late  Sir  J.  Whitworth,  fhry  fraudulently  and  by  un- 
due influence,  and  while  the  sjiid  Sir  J.  Whitworth 
was  in  a  state  of  senile  dementia,  induced  him  to 
make  the  will  and  codicils  that  he  purported  to  make, 
and  of  which  they  are  executors,  ana  whereby  they 
practically  became  possessed  of  the  whole  of  the  pro- 
perty of  the  late  Sir  J.  Whitworth,  no  provision  in 
the  said  will  ur  codicils  huvini;  ln-i  ii  nculc  Ijy  the  said 
Sir  J.  Whitworth  fur  paj  mcut  to  the  plaintiff  of  the 
agreed  sum  of  £.3,000." 

Paragraph  8 :  "By  the  fraud  and  undue  iofloenoe  of 
the  defendants  in  the  preceding  pamgraph  set  fori^ 
the  late  Sir  J.  Whitwi  rth  was  iiiduci'd  to  break  his 
said  contract  with  the  jilaintitl'  to  leave  him  on  death 
the  sum  of  £5,000." 

Paragraph  9:  "In  the  further  alternative  the 
plaintiff  s:iys  that  before  and  at  the  time  of  the 
exfx^ntion  by  Sir  .7.  Whitworth  of  the  said  will  and 
codicils  the  defendants  knew  that  the  said  Sir  J. 
Whitwortli  hud  contnict'd  ami  then  intendwl  to 
bequeath  to  the  plaintiff  the  said  suru  of  £.),000  as 
renjuneration  for  the  services  renderetl  by  the 
plaintiff  to  him,  and  that  the  said  Sir  J.  Whitworth 
was  desirous  that  the  plaintiff  should  bo  paid  out  of 
his  estate  the  said  sum  of  T'i.OPO,  which  is  diic  of  the 
wishes  referred  to  in  the  fourth  codicil  to  the  will, 
and  the  i>laintiff  contends  that  the  defendants  took 
the  said  residtmiy  estate  burdened  with  a  trust  in  the 
]>laintiff's  favour  to  pay  to  him  thereout  the  sum  of 
£.».C00,  and  the  plaintiff  clriiinod  £.-.,()()l)." 

The  words  of  the  fourth  codicil  n  licd  on  by  the 
plaintiff  to  create  a  trust  in  his  favour  were  these  :  — 
"And  I  accordingly  give  to  them"  (that  is,  the 
defendants),  *'  such  real  and  i^crsonal  estate  in  equal 
shares  for  their  own  benefit,  having  full  confidence 
that  they  will  respectively  desire  to  carry  out  my 
wishes  to  the  utmost  of  tln  ir  power,  but  notln'iit;  in 
this  codicil  or  in  my  will  shall  bo  construed  so  as  to 
impose  any  trust  upon  my  residuary  legatees  and 
devisei's  "  (that  is,  the  defeudantM),  "or  any  of  them, 
or  in  any  nmnner  to  abridge  or  qimlify  their  absolute 
ownership  or  rights." 

The  learned  judge  at  chambers  struck  out  para- 
giaphs  7, 8,  and  9 ;  and  the  plaintiff  appealed. 

Lionel  Uartf  for  the  plaintifll 

.S'>V  C.  nusxU,  A.Q.,  and  Xteneftisetif,  for  tlia 

defendants. 

Day.  J. — This  is  an  applicition  by  way  of  appeal 
from  the  learned  judge  at  chambers,  wlio  has  struck 

out  of  the  sbitement  of  claim,  paragropbs  7,  8,  and  9. 
The  grounds  upon  wMch  the  dedsion  of  the  learned 

jiid;;(,'  is  supporte<l  are  different  witli  re^rird  tO  pan* 
graphs  7  and  H  fmni  what  tley  are  with  retrard  to 
jwiragraph  9.  As  to  ji:iragraf.hs  7  and  S  the  d'  cision 
of  the  lt.-amcd  judge  is  supported  on  the  ground  that 
the  cause  of  action  raised  in  these  paragraphs  cannot 
ho  joined  with  the  other  cause  of  action.  As  to  the 
IHh  ]>ara<;niph  the  objection  is  a  different  one,  and 
substantially  it  is  that  that  paragraph  is  frivolous  and 
that  no  foundation  of  any  sort  is  shown  for  it  in  point 
of  law. 

As  to  paraicraphs  7  and  8,  we  are  both  clearly  of 
opinion  that  tiiey  mmb  be  ilniek  Mt'of  thia  etateauni 
of  olaim.       my  mind  they  do  not  ooom  wiUiin  1m 
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ndA  (ord.  18,  r.  o).  They  aro  not  claims  which  in 
anj  wmy  affect  the  eaUtf.  Tbejr  do  not  aiiM  oat  of 
fihe  nfaue  at  all,  bnt  they  arc  causes  of  action  which. 

if  th«>re  is  (itiy  foiniliitinn  fur  tliorn,  nro  just  iis 
applicablo  whi  thi  r  tliij  defi'udantsi  vvi-re  oxi-oiitorn  tir 
Btruiigcrs,  whether  thoy  derived  uny  beiiefit  iiinler  tho 
estate  or  no  beuelit  iit  all.  They  havo  no  bearing  on 
their  position  aa  executors,  and  they  arc  improiMjrly 
joined  with  tha  oanse  of  aetioii  pieTiously  alleged. 

Eren  if  I  were  of  opinfon  tbat  tiiej  came  within 
the  terras  or  sjiirit  of  ord.  IH,  r.  '>,  I  should  still  not 
allow  thorn  to  bo  joined  witli  tho  other  previous 
panipi  iii  as  forniiii<r  one  cjiuso  of  ii'.  tion.  I  should 
strike  them  out  and  cliitallow  tbem  in  the  exercise  of 
my  discretion,  and  I  should  not  allow  them  to  be 
joined  with  the  other  cause  of  action.  If  we  look  at 
the  previous  pamgrnplis  and  paragraphs  7  and  8, 
these  latter  are  essenti;'lly  riependent  on  th''  r-:!  ibh'sli- 
ment  of  a  contrHc*.,  and  it  that  contract  in  iiiLiint.tined. 
then  tho  whoh^  £.),()0i»  would  be  lecuvijiaUle.  and  it  is 
not  to  be  tolrrate'I  tliat  sticii  i>nrugrapha  should  be 
allowed  whcTi  tin  y  are  utterly  unnecessaiyi  ud  when 
flu^  aro  based  substantially  on  the  same  oanao  of 
aotion  as  the  previous  pantographs.    Thereforo,  if  I 

were  called  \ipon  to  exercise  a  discretion,  I  shOuld 
certainly  onler  them  to  be  struck  out. 

With  re;.'ard  to  jKira^raph  9,  I  consider  that  is 
utterly  frivolous.  As  retei-enco  has  been  made  to  the 
fourth  codicil,  wo  have  looke«l  at  it  and  read  it,  but  it 
ffives  no  shadow  of  support  to  the  claim  whioh  is 
Mied  on  it.  The  dafm  is  utterly  frivolous,  and 
therefore  wo  dir,allow  the  9th  para^ajih  al-*o. 

Tho  result  is  that  wo  affirm  the  dcuijiiou  of  Uio 
learned  judge  in  erety  partieolar. 

CoLi.ix-*,  J.,  concurred. 

Boliaiton  for  the  plaintiff,  P.  Cotting$  S  Cb, 

Bdidtors  for  the  defcoduts,  Cook$o»,  Wainmright, 
S  AnNijfjffoN. 


Prob.  Div.  and  Adm.  Dlv.  \  «  , , 

Probate.  j  Dec  6, 18. 

Ih  the  Good*  9f  Wsiout  (DSCSAfflm).  (a.) 

ProbtUe — Adminittration — Lo*t  v!ll  Gmnt  vntit  will 
/ound^Coart  of  Prvbate  Ad,  lSj7  (l!0  .0  21  I'id.  c. 
77),  *.  73. 

ITAere  it  a/peared  that  a  will  hwl  been  dulg  executed 
hf  tAe  Cntefor,  hut  it  eould  not  be  found  a/trr  hf»  death, 

ami  fitB  widow,  inhn  hnd  vuvlr  u  .*fiifi  ui>  nt  til  tJf  ffTii-t 
Vuit  it.  had  lirni  arri'leiitiil/i/  ili'slriit/nl,  uu  If  in'j  i^>  rrvd  ivtth 
II  tti  <itt>  nil  (iikI  lie  t:riiiniiitil  ri'ini  riiim/  thr  contents 

ti/l/ir  trill,  disuUi/td  the  ord<r,  uml  icds  Miteed  to  have 
left  thr  ntnittrij,  and  it  wa»  tierrs-ari/,  /i  r  tlie  pttTpOte  of 

settiHa  crrfoia  ittueAM  pmprrt;/  vnlnt'd  ut  Mioeeti  £300 
aiui  £400,  the  eomimadr  n  i/rnut  of  h  ttxrs  ofadminit- 
tmtion  to  the  tr*tati>r'»  oulij  ton,  n-llh  the  ri'imnit  of  the 
renuiiniiiij  next  of  lei h,  limited  to  the  prnfu  rti/  in  ijiirMioii, 
and  without  reqiiirilV/  thr  iridom  to  he  ril'd. 

Motion  for  a  grant  of  administration  of  tho  goods 
and  effects  of  J.  T.  Wright  until  his  last  will  should 
be  fbund. 

J.  T.  Wright,  late  of  29,  Xile-tprraee,  B<  'riaotidsov, 
died  on  May  1.  ISST,  leavinu'  a  •vviriu'^v  and  son,  liis 
next  of  kin  and  tho  only  inrsons  cutitied  in  distribu- 
tion, surviving  him.  J.  T.  Riches,  secretarj-  of  a 
building  society,  deposed  to  tho  fact  that  ho  drew  a 

ifu)  Itoported  by  J.  Obbabd  Laoto,  Esq.j  Banister- 
at-Law. 


will  for  the  deceased  some  time  in  l^M)  or  1S87. 
which  was  duly  executed,  bat  he  could  not  remember 
its  contents.  The  attesting  witness  also  deposed  to 

the  attestation. 

The  value  of  tho  estate  was  betwi-en  £300  and 
£U)0,  and  t  onsistod  of  h'aseliold  liouses  which  it  whs 
desired  to  sell,  but  thia  could  not  be  done  until  a  per- 
sonal representative  was  appointed.  J.  T.  Wright, 
the  son,  in  his  affidavit  stated  tbat  the  widow  had 
told  him  that  the  deceased  had  made  a  will,  but  that 
it  bad  been  aoeident ally  destroyed. 

On  August  12,  1S!I2,  an  order  was  served  person- 
ally on  the  widow,  Mrs.  Wrii;ht,  under  swtion  "Jfi  of 
the  Court  of  Probate  Act,  Xs.u  (20  &  21  Vict.  c.  77). 
directing  her  to  attend  and  bn  cxamine<l  as  to  her 
knowledge  of  the  deceased's  will.  .She  did  not 
attend,  and  disa])|>i  irod,  it  being  supposed  that  she 
had  left  the  country. 

Dec.  6.—Powl<$,  in  support  of  the  ftppliealion, 
citeil  Tn  the  Goodt  of  Metealfe,  1  Add.  .tl.J.  lb-  anki- 1 
for  the  grant  under  soctinn  73  of  the  Court  of  Probate 
Act,  1857.  to  the  son  of  thodeoaased. 

Barxes,  J. — The  case  of  JMcoT/V-  was  practically  a 
grant  ad  cnlliatnda.  The  case  of  /m  the  Qttndt  uf 
Ciiinpbett,  2  Hagif.  Eocl.  055,  is,  however,  aa 

authority  on  wliich  I  can  act.  I  am  not,  however, 
disposed  to  make  tho  grant  without  tho  consent  of 
the  next  of  kiu.  ami  I  nhall  have  tO  QOnndOT  what 
form  the  grant  should  take. 

Dec.  13.— 7\)irKef. — An  affidavit  hf  Anna  Wright, 

the  sister  and  sole  remaining  next  of  kin,  consenting 
to  tho  application,  has  been  iikd. 

Barnes,  J.— Under  tho  circumstances  you  may 
take  the  grant  until  the  will  is  found,  but  it  must  b^ 
limited  to  the  property  mcntiouod  in  the  application, 
and  I  shall  dispense  with  the  neoe«ify  of  oting  tha 
widow. 

Boliaikws,  Jfayaord  A  Son, 


From  C.  A.  (England).  Aug.  9, 1692, 

Lord  IIexry  Bruce  r.  Marquis  of  Ailesbcrt.  {a.) 

SeiUement — Settled  laml — Jifamiaa-houte-^SaU  byteimnt 
for  Hre—Sanetion  of  the  euart — Settled  Land  AH, 
1SS2  (  l.j  .1-  -ir,  r,Vf.  .-.  .3.  1.).  fiO,  63— Seft/ed 

Land  Ad,  IS'JO  {o6  A  04  l  td.  c.  til»,\  a.  10  (2). 

Hit  the  duty  of  the  rottrt,  on  a>i  ninil'-nthm  under 
the  Sdllrd  Land  Ad»,  18.S2  \m)  for  i^rnxii^inn  t..  fl! 
the  inuinion-hoiue  and  landi  tuually  occiijtinl  tltrre- 
ivitli,  to  roruider  the  infrrtsfn  of  the  estaU  it«rlf,  in 
addition  tit  the  iL'ish'.^  and  hitrreiti  of  thr  n  mantderinett. 

A  i/'>ii>t:J  t'  li'intfiir  life  under  a  s- It'- snt  nt  of  an  old 
family  e$tale,toho  had  hmrily  mortgaged  his  life  {nterett, 
and  tvat  unable  to  lr,}>  up  the  eetaMithment,  applied  fitr 
an  urd'  f  snnrtionini/a  projHued  sale  of  the  n\an*ion-hnn»« 
and iiuinr  laiidi  for  an  adetjuate  price.  The  remain- 
drniii  n  op/ir^i  d. 

Jli  ld  [ajjirmiuf]  the  decision  of  the  Court  of  Appeal. 
40  ir.      243,  [1892]  l  Vh,  500),  that  the  tale  Mhvnld  be 

alloir.d. 

Tilis  was  an  apj)ei»l  from  a  decision  of  tlii;  Court  of 
ApjHJal  (Liiulley.  llowcn,  and  Fry,  L.JJ.)  re]>ort<.d  as 
/»  re  Ailetbury  (Marquia  of)  Settled  Ettaten,  40  W.  K. 

(a.)  Beportod  by  Charles  H.  Grattok,  Esq.,  Bar« 
iister>at«Law. 
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243,  [1892]  1  Ch.  d06,  wliere  the  Iboli  itr«  tet  out  at 
Ingu.  Thf^y  nto  shortly  as  follows  : — Tho  Ailesbury 
Eitatca  in  Wiltshire  and  Berluhire,  knuwu  as  the 
Savemake  Estate,  were  settled  upou  the  present  mar- 
quu  u  tfloant  for  life  in  poMMMon»  without  inmeooh- 
■(■tof  WMte,  with  masfaidflr  to  hia  fint  and  other 
JODS  successively  in  tail  male,  with  remainder  to  Ty^rd 
Henry  Bnice  for  life,  reiiiuinder  to  his  eldest  sou  for 
reiaain(l«'r  to  the  first  and  other  sons  of  such 
tldest  «<}n  in  tail  uiale,  with  divei's  remainders  over, 
ud  with  an  ultimate  remainder  to  the  present  mai  - 
qoii  ia  foe.   The  marquis,  who  was  bom  in  IHC,;], 
Bwried  in  1884,  and  nis  wife  was  still  livin;;,  but 
tif-re  had  been  no  issue  of  the  inarriripc    Tin'  S'lvor- 
mkc  Kstate  comj)rised  over  4l).()00  acres,  and  thero 
11     ninety-five  separate  farms  upon  it,  besides  alK)ut 
l.uuu  cottages  and  other  bailoinga.    The  pork, 
pleasure-gronnda,  and  lands  nsoallj  ooeopied  with 
th<t  mansion-lmusc  comprised  over  7,000  acrcf,  and 
icdtided  Sttvenmkc  Forest.    Th<>  uinnsion-housc  liad 
f  I  in  the  principal  residence  of  tho  Ailcsljury  fiimily 
since  1675.   The  present  i^arquis  bad  incumbered  his 
life  interest  to  the  extent  of  more  than  £200,000,  and 
the  oat  iocomo  after  paying  outgoings,  jointure,  &c,, 
*M  very  small.    The  mortgagee  had  commenced  an 
action  for  foreclosure,  and  a  rcc  iver  had  been  ap- 
pointed.    IJankniptcy  proceedings  had  also  been 
uutitnted  against  the  marquis,  and  a  receiving  order 
bten  made  at  the  suit  of  other  creditors.  In 
thendreamstancea  the  marquis  had  in  June,  1891, 
pnf.irt'd  into  a  rdnfnu  t  with  Lord  Ivcagh  under  the 
.'vifltfi  J.md  -\i:t,s.  (o  ISKO,  for  the  sale  to  liim 

of  thi!  whole  of  tlie  Suvernake  Estjite,  including  the 
niausion-house  and  tbo  lands  usually  occupied  thero- 
nith.  for  £750,000;  £500,000  of  the  purchase-money 
to  be  left  upon  mortgage  for  five  years  at  four  per 
ent,  the  agreement  being  conditional  upon  an  order 
of  the  court  being  obtaineil  t<>  authuri/o  th<>  sale  of 
the  mansion-bouse,  &c.  Thcj  Marquis  of  Aile^bury 
jrtsente*!  n  petition  before  Stirling,  J.,  asking  the 
cuort  to  sanction  the  proposed  aale  of  th«  mansion- 
howe,  Ac,  and  to  the  arraninement  for  the  £500,000 

l>?in»  left  on  niortgagr'.  Tho  petition  was  oj)p.)Sf<l 
hy  Jjord  Henry-  lirucc  and  others.  It  appt  annl  from 
the  cvid'/iice  that  the  price  offcre*!  was  in  tho  opinion 
of  experts  a  high  one  for  the  property,  and  was  coa- 
nderaUy  enhanced  by  indadmg  the  mansion-house 
sod  Savemake  Forest  with  tho  rest  of  tho  estate  in 
ooe  sale.  The  Court  of  Appeal  (reversing  Stirling, 
J>)  nactioiMd  the  pnipoaed  aala. 

Sir  H.  J\,,ni,  and  H'rlh,,.  Q.f.  [0.  Jhn.h,- 

witli  thi'inj.  for  the  appcilants,  refcrrt-d  to  In  re 

r.'iri .,/-  ]: ,  li„.r's  Will  Trndi,  4.5  Cli.  D.  iO.',  -IIG,  39 
R.  Dig.  202 ;  sections      and  37  of  the  Settleil 

Lind  Act.  1882 :  section  10  of  the  Settled  Land  Act  of 

]y<f),-  and  the  Settled  Estates  Acts. 

^'V^*  Q'C,  and  Fottdt  Lock,  for  the  Ifaiquis  ol 
AStHmrjf  Mad 

Sir  IT.  James,  Q.C.,  and  if  air  MaekenMie,  for  the 

o'hf-r  respondent,  were  not  heard. 

The  Hou»o  took  time  for  consideration. 

L'>rd  IIaLhSUI'ky,  L.C.— In  this  case  your  lordships 
are  called  upon  to  consider  the  exercise  of  the  discre- 
tion which  ha.s  hoen  vested  in  the  court  by  the  SettU  il 
L-^nd  Act  of  ISno.  «.  10,  sub-snction  ('_'},  which  is  in 

V.itsf  wurds  :-  -"  ['J)  \otliwithst:iiiilii:g  anydiiiig  cun- 
t.iim.'dia  th*-  Act  <if  Innl'.  the  principal  minsiou-house 
[if  any)  on  any  settled  lan<i,  at\'l  the  pleasure  grounds 
and  park  and  lands  0^  *ojf),  usually  occupied  there- 
vitfa,  shall  not  be  sold,  exchanged,  or  leased  by  tho 
t<nint  for  life  •withotit  tho  consent  of  the  trustees  of 
Uie  settlement  or  an  order  of  the  court."   SccUou  'i, 


nnb-seetion  (1),  of  the  Act  of  188S,  of  whkdi  the  sob* 

section  I  linvo  jiistrcciti  d  is  an  amendnienf,  but  which 
adds  nothing  which  is  relevant  to  any  dispute  between 
the  parties  here,  gives  an  absolute  power  to  the  tenant 
for  life  to  sell  the  settled  land. 

By  section  53  of  the  Aot  of  1882  it  was  aoaolad 
that  a  tenant  for  life  in  exercising  any  power  imder 
the  Act  should  have  regard  to  the  intiTests  of  all 
parties  untitled  undur  tho  settlement,  and  should,  in 
relation  to  the  exercise  thereof  by  him,  be  deemed  to 
be  in  the  position  and  to  have  iba  dntias  and 
liabilities  of  a  tnistoa  for  those jpacties. 

Of  the  40,000  acres  of  which  the  estate  now  in 
question  consist-,  it  cannot  be  denied  that  the  tenant 
for  life  has,  in  respect  of  33,000  of  them  at  all  events, 
an  absolute  right  to  sell*  That  has  not  and  couldnot 
be  disputed.  The  qneatioii  ariaea  under  the  restriotion 
aa  to  the  manwion-hoaae  and  the  lands,  pleasure 
grounds,  and  park  usually  occupied  therewith.  It 
scarc;ely  requires  argument  to  >liow  that,  if  the 
commercial  intci'est  is  alom;  to  he  (  (jufiidered,  the 
withdrawal  from  the  sale  of  tbo  mausion-housc  and 
the  pleasure  grounds  usually  ooenpiad  therewith,  in 
this  particular  case  would  have  a  very  serioas  depre- 
ciatory efTcct  upon  tho  sale  of  tho  remainder,  Tho 
7,000  acres  by  thetnsi  lves,  or  the  odd  .'53,000  acres  by 
themselves,  would  not  bo  likely  to  realize,  if  sold 
separately,  the  grosa  sum  which  would  be  obtailMd 
by  selling  both  as  one  estate.  But  the  qneetion  your 
lordships  have  to  determine  is  whether,  undar  th* 
circumstances  of  this  particular  case,  oonBant  dlOtdd 
be  given  to  the  sale  of  the  whole. 

It  cjinnot  bo  denied  that  the  tenant  for  life  is  not 
in  a  position  to  do  that  which  may  be  compendiously 
described  as  "keeping  up  the  estate."    If  capital 
expenditure  either  for  repairs  or  otherwise  ia  required, 
he  cannot  supply  it.    The  estate  during  the  period 
of  his  life— and  ho  is  still  a  young  man    must  pass 
into  the  hands  of  hia  creditors,  whose  interest  in  it 
would  be  confined  to  realizing  their  security.   I  ai^ 
nothing  of  his  own  wiahaa ;  I  say  nothing  of  his  own 
oondnct :  I  simply  refer  to  dry  facts,  which  render  it  to 
my  mind  a  matter  of  absolute  certainty  that  if  the 
estate  is  to  bo  continued  as  vested  in  him,  neither 
improvement,    repair    nor     profitable  occupation 
either  to    the  estate   or   to  the  individual,  ia 
likely    to    reaidt   from   a  continnanoe  of  tho 
estate  in  its  present  incumbered  condition.  Uiodar 
these  circumstances   the   tenant   for  life  has  con~ 
Bent<!d  to  sell,  and  an  ufl'er  has  been  made  for  the 
estate,  as  to  which  it  has  hardly  been  seriously  con- 
tended that  it  is  not  a  good  and  even  advantageous 
offar,  though  not.  perhaps^  aa  Sir  Horace  Dwny  8idd» 
an  extraordinarily  larisn  one.   The  trustees  of  tiitf 
settlement  hav.   not  in  this  case  consented,  but  arc 
divided  in  opinion,  and  the  court,  therefore,  has,  to 
determine  whether  upon  the  facts  of  this  e^iso  the 
eonaent  ought  or  ought  not  to  be  withheld.  Now  the 
Aot  of  Paniament  itaalf  oontMna,  either  by  way  of 
neital   or   preamble,    nothing    to   show   what  tho 
meaning  or  policy  of  the  statute  w.is  ;  but  the  po\vi>r 
given  to  tho  teruiut  for  life  to  sell  notwithstanding 
that  by  the  terms  of  the  settlement  bis  powers  do  not 
eoctand  beyond  hia  own  life,  seania  to  me— apart  from 
every  extraneous  consideration — enough  to  show  that 
what  the  statute  intended  to  do  was  to  reletuse  tho 
land  from  the  fett<'rs  of  tho  settlement,  to  render  it  a 
marketable  article  notwithstanding  the  settlement. 
And  historically  one  knows  very  well  what  were  tho 
objections  mode  to  tho  law  of  settlement  in  its  effect 
upon  the  cultivation  and  useful  oeeupation  of  land. 
Xow,  it  hius  been  a  very  familiar  canon  of  c onstrui^tion 
to  contenijilate  what  was  the  cause  and  reason  of  the 
Act,  or,  in  other  wonls,  tho  mischief  reouiring  a 

remedy.  Thijs,  in  Jlegdun's  com,  3  £crp.  7\  8a»  tho 


Digitized  by  Google 


330 


THE  WEEKLY  REPOKTER.     mM^iB.m^i  Vol.XLL 

«   


LoRU  Hexry  Brucb  v.  Mabquis  of  Ailesbfut.  House  of  Lorn 


HOUSB  07  liOSSS. 


•onunon  law  was  that  reli«^oa»  and  eodeaiaatio^l 
peraODR  might  bavo  made  leaaea  for  as  man^  years  as 
they  plcas^.  It  has  been  said  that  the  iinschicf  was 
that  whnn  the}'  pcn  civod  their  lious.  wimld  bo  dis- 
solvod  they  made  loug  aud  imreoaouuble  k-ascs,  and  it 
was  in  tut  «Me  uia  Barons  of  the  Exchequer 
ZMolvad,  MDODg  oihar  oonfliderations  for  the  oon- 
•truotion  of  atatotea,  that  it  should  be  oooaidered 
what  WHS  the  mischief  and  defect  against  which  the 
common  law  did  not  provide,  and  what  was  the 
romody  which  ParUainent  hath  resolved  and  Sflipauited 
to  cure  the  disease  of  the  Commonwealth. 

I  can  contemplate  many  cases  where  it  would  be 
the  duty  of  the  trustees  to  withhold  their  consent. 
Questions,  however,  arise  on  which  I  am  reluctant  to 
enter,  hint  ■  I  might  be  impliedly  expressing  itpiiiioiiH 
Upon  tbc  mode  in  which  the  discretion  should  be 
exiTi  isi'd  in  cases  which  aix'  not  now  before  me. 

I  prefer  to  say  that  in  this  case  there  is  every 
mnramBtance  which  should  indace  the  court  to  ?ivo 
its  assent.  The  tenant  for  life  is  yonng.  Xo  on(>  (if 
the  j)er8on.s  who  appear  in  opposition  to  the  jietitiou 
may  ever  have  any  interest  in  the  jiroporty,  and  in 
the  meantime  the  property,  to  whomsoeTer  it  may 
ultimately  belong,  would  almost  certainly  be  deteri* 
orated  in  Taloe  in  proportion  as  the  alatiu  quo  oon- 
tinued. 

Whether  what  have  been  CJiUod  the  sent  i mental 
considemtions  are  legitimate  subjects  of  consideration 
or  not  it  is  not  necessary  to  determine,  since  it  is 
manifest  from  the  whole  structure  of  the  Aot»  and, 
indeed,  from  the  Tery  circumstances,  that  no  limit  is 
laid  down  to  (he  disnetion  ;  that  the  I^>gislature  con- 
temphited  l  onsetit  being  given  by  the  court,  notwith- 
standing any  opposition  by  those  who  might  be  next 
in  remainder.  It  was  said  that  this  eonstmction  of 
the  discretioB  would  be  to  assume  a  vety  strong  act 

of  the  Lpgislatiire ;  but  if  is  only  neeessnry  to  reply 
that  tlio  very  fact  of  setting  aside  Iht;  d<>tenuinatiou 
of  the  settlement  that  particular  land  should  go  to 
particular  jicrsons  designated  or  capable  of  being 
afterwards  ascertained,  is  as  strong  an  act  of  the 
Legislature  as  it  is  possible  to  conceive,  and  certainly 
in  respect  of  the  land  not  within  the  protection  of  the 
excejited  portion,  that  lias  undoubtedly  \won  done. 

1  notice  that  some  of  the  judges  have  use<i  the 
phrase  that  this  statute  is  not  an  fiiciuulH  red  Estates 
Act,  I  thinli  it  would  be  mora  accurate  to  say  that 
it  is  not  solely  an  Incumbered  Estates  Aet ;  but  for 
myself  T  am  prepared  to  s  vy  that  it  was  in  many 
res[)eets  analogous  to,  and  liaving  in  part  the  satnc 
objfct  as,  till-  Act  that  was  so  describi'd. 

It  would,  of  course,  bo  au  inefficient,  iiud  therefore 
inaccurat<>.  description  of  this  Aet  to  speak  of  it  as  an 
Incumbered  Estates  Act ;  hut,  nevertheless,  by  what- 
ever name  it  is  known,  I  think  it  undoubtedly  did 
Contcujplate  that  where  an  incumbered  proprietor 
who  was  a  limited  owner  was  imable  to  fullil  the 
duties  of  proprietorship,  it  was  not  for  the  good  of 
the  State  that  the  incumbered  proprietor  should  be 
oompalled  to  continue  in  a  position  m  which  he  oould 

do  no  good  either  to  himself  or  anybndy  eNc 

The  lloyal  Comtnis<iitjn  on  Agriculture  disclosed  in 
more  than  one  part  of  the  evidence  the  evils  in<'ident 
to  such  a  condition  of  things,  and  the  only  difficulty 
I  have  had  in  commenting  on  the  judgment  of  the 
Court  of  Appeal  is  that  I  think  their  lordships  have 
been  misimderstocxl  in  treating  the  evidence  which 
showed  the  injury  to  the  estiitc,  ratlicr  as  if  that 
evidence  was  itself  the  mischief  against  which  the  Act 
was  directed,  and  not  the  iojuiy  to  the  estate,  which  I 
believe  is  the  key  to  the  enactments  of  the  statute. 
The  provisions  as  to  bdrlooms,  I  think,  raise  very 
difiTorent  considerations.  T  am  not  certain  that  any 
pttblio  Goosideratious  intervene  when  the  question  of 


the  sale  of  heirlooms  arises.  It  is  enough,  howerer. 
to  say  that  public  considerations  here  do  veiy  largely 
enter  into  the  policy  of  the  provisions  in  the  Act  with 
which  your  lordships  are  now  dciiUng.  I'nd  r  tli.^ 
circirmstanees  I  cannot  doubt  that  the  appeal  Hliouid 
be  dismhised  and  tiM  Order  of  the  Court  of  Appeal 
affirmed,  and  I  mova  your  lordships  aooordiogly. 

Lord  HoUmmuo,  wno  is  unable  to  attend.  leqeerts 
me  to  state  tbat  he  desires  to  concur  in  this  judgu.'  nt. 

Lord  Vatsov.— This  ease  would  liave  presented  s 
difiiarent  aspeot  if  tiie  fletfled  Land  Acts,  1882  t/> 

IS90,  had  merely  hwn  intended  to  regulate  thf 
respcHjtive  int<!rests  of  tenants  for  life  and  romiindrT- 
nicn.  Hut  the  whole  ten-jr  of  their  pro\-is:  hk.  a> 
well  as  the  title  of  the  principal  Act,  indicate  tii»t 
the  leading  purpose  of  the  I>4'gislaturo  was  topesveat 
the  decay  of  agricultural  and  other  interests  oces- 
sionod  by  the  deterioration  of  lands  and  bdldbga  in 
the  possession  of  impecunious  life  tenants. 

In  exercising  the  discretion  committed  to  it  lij 
section  10,  sub-section  2,  of  the  Act  of  1M»0  I  vfuture 
to  doubt  whether  Hao  court  can  derive  much  assittwicf 
from  the  provisions  of  section  63  of  the  Aet  of  1882. 
These  prescribe  the  duty  which  the  life  tenant  ovm 
to  his  reuiaindernjan  in  cast  s  where  he  lias  actuullT 
got  power  to  sell  at  liis  own  haii  1.  But.  iu 
the  present  the  court  has  to  det<'rmine  whether  he  » 
to  have  any  jiower  to  sell— a  cptestion  which,  is 
my  opinion,  involves  other  considerations  than  thow 
arising  from  the  relative  positions  of  flie  putiM 
having  ]>io]irietary  iiitri,  sf>,  present  and  exp>cu:if. 
in  the  estate.  In  solving  that  tpiestion,  I  think  the 
court  is  bound  to  take  into  consideration  not  only  tb^ 
relative  interests  of  those  parties,  but  the  inteitstsof 
the  estate  itself,  including  in  that  expresafam  the  wS- 
boing  of  the  persons  from  whose  industrial  oocv^iaiioa 
its  rents  and  protits  are  derived. 

Ui>on  the  facts  nf  the  case  I  can  aild  nothing  ti 
what  has  been  said  by  the  learned  judges  of  tlie 
Court  of  Appeal.  To  refuse  ooosent  to  a  sale  of  tb> 
mansion-house  in  such  circumstances  would,  in  mj 
opinion,  be  to  defeat  the  main  object  of  the  stahrtei. 

My  noble  and  h'ami  d  friend.  Lord  lift  ^  h*  !!.  w^J 
has  been  obliged  to  leave  the  House,  renuestetl  mf  to 
state  that  he  entirely  ooncturs  in  the  judgmat  pro- 
posed. 

Lord  Macxaooten. — In  the  course  of  the  arr - 
ment  yonr  lordships  were  invited  to  turn  t<.>  th- 

Scttleff  Estates  Acts  if  yoti  would  ascertain  thi>  nil« 
which  ought  to  guide  the  court  in  exercising  thf 
jiuwers  intrusted  to  it  by  the  S"t(l>'d  I>  iiid  Ai.t.  l^"*- 
Your  lor  iships,  I  think,  would  hardly  bi'  disfK>s>i  t» 
take  that  course.  The  Act  of  1882  differs  from  a^l 
previous  legislation  in  regard  to  settled  land.  It 
proceeds  on  different  lines,  and  it  has  a  difRwn^ 
object  in  view.  The  Settled  EstatCB  Acts  did  :  ; 
confer  or  i  nablo  the  court  to  confer  on  a  : 
owner  powers  beyond  thosg  ordinarily  ins<'rti'<i  m  ^ 
well-drawn  settlement.  They  were  no  doubt  very 
useful  Aota  in  their  way.  An  applioattoo  to  ^ 
court  at  a  moderate  cost  was  made  to  aerve  the  par* 
post  s  of  a  private  estate  A<-t. 

I5ut  the  Si  tC  l  l^iu  l  Act  was  founL^l  n;..-i  » 
broader  policy,  and  has  a  larger  scope.  Aperiodof 
cultural  depression,  which  showea  no  sign  of  aW^ 
ment,  had  given  rise  to  a  popular  oatory  agva** 
settlements.    The  problem  was  how  to  relieve  settlei 
land  from  the  mis  hie  f  whii  h  -^triL  t  settlemMit.*  "r  - 
doubte<lly  did  in  some  cases  produce,  without  d  • 
away  altogether  with  the  power  of  bringin:; 
into  settlouent.  That  was  something  verr  di4«rra3< 
from  flie  task  to  whioh  Parlbment  addressed  ilsdf  m 

framing  the  Settled  Estates  Acts.  In  those  ActsiM 
I  Legislature  did  not  look  beyond  the  interests  of  iM 
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Misous  entitled  under  the  settlement.  In  the  Settled 
Lui  Act  the  paramount  uLjt^ub  of  the  Legislature 
ntUMwdl-beinff  of  settled  laod.  Tlw  interests  of 
fte  Ml  MM  cntililM  mder  tlie  sottlenent  sra  protsotod 

tvtnp  Art  as  far  as  it  wns  ])os:si1jle  to  protect  them, 
■nity  niiwt  Ije  duly  considered  by  tho  trustees  or  by 
Um  court  whenever  the  trustees  or  the  court  may  bo 
ciUed  upon  to  act.   But  it  is  evident,  I  think,  that 
the  Ltgiristore  did  not  intend  thst  the  main  purpose 
of  the  Act  sbonld  be  frustrated  by  too  nice  a  regard 
fcr  those  interests.    Take  the  case  of  ht^irlooms  aa  an 
iDiutnttion.     The  sale  of   heirlooms  is  authorized. 
Tbe  purchase-money  becomes  oapital  monc-y  arising 
ander  the  Act,  and  may  be  dttus  with  accordingly. 
1  «ls  of  hmrloomsi  thaefore,  mar  serioiialy  disturb 
tttmtewstsof  persons  entitled  nnder  the  settlement. 
A  rfmaindenftan  wlio  would  Imvo  been  ;ibs<iluti' owner 
of  heirlooms  if  there  had  been  no  sale,  may  iitid  the 
beirlooms  sold  and  the  pnrobase-money  applied  in 
psjing  off  incainbnnces  w  making  improTemeots  on 
the  m/UM  luid,  ivitiiont  any  spwial  reservation  in 
hs  favour.    Still,  the  Act  authorizes  the  sale,  but  it 
intrusts  the  pfjwer  of   Siuictioning  the  sale  to  the 
jurt  alone,  as  being,  no  doubt,  likely  tu  take  a 
broader  anrl  more  independent  view  than  the  trustees 
of  the  settlement.    It  seems  to  me,  therefore,  that 
the  leaned  counsel  for  the  appellants  were  nofec|aite 
right  in  saying  that  the  court  ought  to  put  itself 
exactly  in  the  position  of  the  trustees,  and  consider 
vbat  prudent  trustees  would  do.    I  think  something 
more  is  expected  of  the  court.   Trustees  would  not 
he  to  hlasw  if  tbiej  wen  to  coooentnite  their  attentions 
flB  tiw  inlevesti  of  the  penons  entitled  nnder  the 

^-ttlpinr-iit  and  the  wishes  of  the  settlor.  It  is  tho 
:ity  01  the  court — a  duty  which  tho  court  is  not  at 
iiberty  to  omit — also  to  keep  in  view  tho  main  purposo 
of  the  Act  from  which  it  derives  its  powers.  This 
mHv  is  all  that  the  Court  of  Appeal  has  done,  and  I 
think  that  it  has  done  right.  I  agree  that  the  appeal 
■nut  he  dismissed,  with  costs. 

Lord  Morris. — I  concur  in  the  judgment  which  baa 
hm  moved  hy  tho  Lord  Chanoellor,  uui  in  the  reasons 
vUoh  he  has  assigned  for  it 

Lead  HAmiBir.— I  also  oonoitr. 

Oriler  ajijitnlnl  frmn  ntjlnnnl,  <iii'l  iijiptrt!  dismiMfd, 
vilh  omit;  ouitK  remitlrd  to  the  CUancery  JJivUion. 

ftiieiiaw  for  the  appeUaats,  Ilunitn  Jt  JJoyees. 

Solidton  for  the  xcspondenta,  Xtwbwmt  Walker,  it 


Couft  e(  Appeal. 

Aom  Q.  B.  Div.  \ 
(Lord  JSAar,  M.R.,  and  |  VA.  23. 

lindley  &  Bowen,  L.JJ.) ) 

TEMrEKTOx  1-.  Bdssell  axd  Otheus.  (a.) 

Frartice  —  I'nrtira  —  liepreaentatinn  —  Trade  union  — • 
Adiou  of  (art  ■  Action  tifi'iiiiat  il'/t  inlii.il  Hi  )  ■  jiri-Hi  iit- 
ing  «ll  ike  mtnnbm — "  Jlavitiy  the  tame  intertst  in  one 
tatm  er  maUer  " — OnL  16,  r.  9. 

The  },Utintlff  surd  the  d^/f  ndanti,  rrj,ii  trt  re  tin'  jirr  ti- 
drnU  and  "Jficera  of  certain  trnde  nuiuns,  "  as  trtll  un 
l!<fir  own  bthal/  OS  on  behalf  of  and  as  reprrttntinf/  all 
tkt  mnnlitra  of  each  o/  fAcSQCldieS  to  which  they  rtaptC' 

UteUj  Mung,''formalicim^y  and  wrmvjfulhj  indueing 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barristcr-at- 

Law. 


'  certain  j^riions  tu  Lrrak  thdr  r<iutra<'ti  vith  the  plaintiff, 
[  anil  ilaimed  dama>je*  and  an  injunctitm. 

Held  lagirming  the  deci$io»  of  the  Qoeen's  Bench 
Bivbion),  that  the  memhen  of  the  trade  uniont  had  not 

"  thr  Katite  intire't  in  nin'  niiisf  or  nintttr"  vlthin  tht 
iiteaniiiij  nf  ord.  r.  !),  and  that  the  icurds  u6oPS  Sef 
out  iiinst  Itf  Mrnck  mtt, 

2'he  word*  of  ord.  16»  r.  9,  ottly  extend  to  per»on$  wAo 
Aotie  or  cfoi'm  some  henefieial  proprietortf  riffht  which 
they  art  auertinij  ur  de/rndimj  in  tli>  nuiHr  or  mutter. 

Appeal  from  an  order  of  tho  Queen's  Bench 
Division. 

The  writ  of  summons  and  statement  of  claim  were 
entitled  as  follows  :  —  Between  Joseph  Temperton, 
plaintiff,  and  J.  Eussell,  president,  and  II.  Stephen- 
son, secretary,  of  the  Hull  branch  of  th«j  Operative 
Bricktajeta*  Society ;  G.  Belt,  president,  and  W. 
Byrne,  seoretary,  of  the  Hull  branch  of  the  Builders' 
Labourers'  Society;  0.  Clavlc.  prcstdont,  and  John 
TniOMian,  seeretnry.  of  the  Hull  branch  of  the  Opera- 
tive Plasterers'  Society  ;  E.  Annis,  president,  C.  Clark, 
vice-president,  and  J.  Devino,  secretary,  of  tho  joint 
committee  of  the  Hull  branches  of  tho  0])crative 
Bricklayers',  Builders*  Laboureni',  and  Op(>rativo 
Plasterers'  Societies,  as  well  on  their  own  behalf  as 
on  behalf  of  and  as  representing  aU  the  members  of 
each  of  the  s^aid  societies  and  joint  committee  to 
which  they  respectively  beljug;  and  J.  Kussell,  H. 
Stephenson,  O.  Belt,  W.  Byrne,  C.  Clark,  John  True- 
man,  £.  Annis,  and  J.  Devine,  defendants."  The 
plaintiiF,  who  was  a  mason  and  builder,  carrying  on 
business  at  Hull,  iind  einployin;;  workii'.cn,  sue<l  tho 
defendants,  who  were  respectively  nn-nibers  and 
ofKcers  of  the  Hull  branches  of  certain  associations  of 
workmen  and  of  a  Joint  committee  thereof,  established 
to  manag^  the  affairs  of  such  assoei^tons  at  HnU, 
for  maliciously  and  imlawfully  procuring  and  in- 
ducing certain  persons  to  break  their  contracts  with 
the  ^>laintift',  and  for  maliciously  and  unlawfullj- 
entiong  and  procuring  certain  workmen  in  tho 
employ  of  those  pi-rsons  not  to  do  tho  work  and  to 
leave  the  service  of  their  om^oyets  if  the  latter  per- 
formed their  contracts  with  the  plaintiff,  and  for 
unlawfully  iiitiniiil:ifin<;  aii<l  coercing  thf  said  persons 
and  their  woi  kmcai  t<j  dcj  the  above  acts,  and  fur  un- 
lawfully cons[)iring  together  and  with  the  other 
members  of  the  associations  to  do  tho  acts  complained 
of.  The  plaintiff  claimed  damages  and  an  injunction 
to  restrain  the  defendants  from  doing  tho  above  acts. 

The  defcndjuits  applied  to  striko  out  tho  words  in 
the  title  of  tho  writ  and  stutt  iuent  of  elaiia  "as  well 
on  their  own  beluUf  as  on  bchfUf  of  and  as  repre- 
senting all  tho  members  of  (>ach  of  the  said  societies 
and  joint  committee  to  which  they  lespeotively 
belong." 

Tht)  Divisional  Court  (Lord  Coleridge,  C.J..  and 
Hawkins.  J.),  reversing  the  decision  of  tho  judge  at 
chambers,  ordered  the  words  to  be  strttok  out. 

The  plaintiff  appealed. 

Ord.  10,  r.  9. — "  Where  there  are  numerous  persons 

having  the  same  interest  in  om.'  <  ause  or  matter,  ono 
or  more  of  such  }»ersous  may  biie  or  be  sued,  or  nuiy 
be  authorized  by  the  court  or  a  judge  to  defend  in 
such  cause  or  matter,  on  behalf  or  for  tho  benefit  of 
all  persons  so  interested." 

Feb.  2'l.^Channell,  Q.C,  atid  Moidd'/nr  AifjtA,  for 
the  plaintiff,  oontended  that  the  plaintiff  was  entitled 
to  sue  the  defendants,  as  representing  the  members  of 
the  various  trade  unions,  so  as  to  pet  a  judgment 
restraining  those  trade  unions  from  interfering  with 
the  conduct  of  his  business.  The  members  of  the 
various  trade  unions  had  all  "  tho  same  interest"  in 
the  cause  or  matter,  and  therefore,  under  ord.  16,  r.  9, 
one  d^ouUnt  coold  be  sued  as  representing  all. 
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They  rL-fcircd  to  Part  v.  Clegg,  9  W.  H.  79o.  29 
Beav.  58it;  Drvmhy  v,  iri7/iaj»».  11  W.  B.  392,  32 
Beav.  177  ;  iypriiiij/iead  Sj>inuini/  Co.  v.  RUeg,  16  W.  B. 
11S8.  L.  &.  «  %.  Ml;  FrudaOial  Ajuurwat  Co,  v. 
JTmtt.  23  W.  B.  219.  L.  B.  10  Ch.  App.  142 ;  Chmmh- 
Bioneri  of  Sewera  v.  aelhUli/,  21  W.  R.  10:j9,  3  Ch.  D. 
610;  Trade  Union  Act,  1871  IJH  &  3a  Vict.  c.  31), 
a  9. 

E.^for^<n  aiiil  r.  /V.r;  (inii  7".  IT'.  r/ii7/.//,  for 
the  several  defendants,  wt-n^  not  called  ujion. 

Feb.  23.— Tbo  judgment  of  the  Couut  (Lord  Ksiier, 
MJL,  and  I«DrDi.BY  and  Bowsv,  LJ3.)  was  de- 
liferadby 

ItlBDiXY,  L.J.— This  ia  an  mppeA  by  ihephuntiff 
agamat  an  order  of  the  TMrinional  Court  ntrifing  out 

fann  tho  titio  of  thi'  wrif  arnl  statriiirijt  o{  rKiiii  flie 
words  "  an  well  on  their  own  liL-halt  as  on  hrhalf  of 
and  as  n  prcsenting  all  tho  members  of  •  acli  of  tho 
said  societies  and  joint  conimitteo  to  which  they  re- 
BpectiTely  lidoDg."  In  order  to  make  tbe  question 
oear  it  ia  necessary  to  atate  shortly  the  natore  of  the 
action.  The  plaintiff  Is  a  mason  and  builder  carryiof? 
on  business  at  Hull,  aii<l  he  sues  tbo  president"-  an  1 
officers  of  the  Hull  liranehos  of  three  trade  unians 
and  of  the  joint  cominitti  t'  of  t\u-  Hull  bninches  of 
those  trade  unions  personally,  and  also  as  represent- 
ing all  tho  other  msmbetB  of  each  of  the  trade  unions 
and  joint  committ— wwpectivdy,  for  maliciously  and 
wrongfidly  doing  certain  aots  of  interference  with  bis 
business,  and  he  asks  for  an  injunction  to  restrain  the 
tradeii  unions  and  joint  committeo  from  doing  those 
act8.  ^^'hether  the  defendants  can  be  so  snedmpands 
upon  ord.  1(>,  r.  0. 

The  question  turns  ui>oo  the  true  meaning  d  the 
woirds  m  that  rule,  "  tho  same  interest  in  one  oaose  or 
matter."  This  ezpiessioa  only  extends  to  persons 
who  have  or  claim  some  bciuficiul  proprietary  right 
which  they  are  Jisserting  or  ileftnding  in  the  cause  or 
iiuittcr.  Till-  plaintiiT  in  this  ca-su  sues  for  daiua^rrs, 
and  the  action,  iissumin>j:  it  to  lie  !it  all  us  to  which 
we  pronounce  no  opinion — is  founded  on  tort.  The 
old  tSouct  of  Chancery  had  no  iuiisdiotion  to  grant 
relief  in  soeb  an  acticm;  and  aUboogfa  its  rules  as  to 
parlies  to  actions  or  suits  maintainable  in  it,  have  now 
to  be  applied  in  all  divisions  in  the  High  Court  when 
exercismg  the  old  jurisdiction  of  tho  Court  of 
Chancery,  the  ndos  ought  not  to  bo  construed  as 
creating  a  jurisdiction  in  one  division  which  was 
never  exercised  bv  any  court  in  the  country  before 
the  rules  were  made.  But  then  the  plaintiff  seeks  an 
injunction.  This  is  an  equitable  remedy.  But  a  suit 
for  an  injnnction  in  such  a  case  as  this,  even  if 
maintainable  at  all,  certainly  couW  not  Imj  so  framed 
as  to  bind  persons  not  actually  parties  to  it.  What 
riglit  is  it  which  the  plaintiff  asserts  ^  It  is  a  tight 
not  to  be  molested  in  the  conduct  of  his  business. 
Who  are  the  persons  against  whom  he  seeks  redress  ? 
Tbe^  are  a  number  of  persons  belonging  to  various 
trade  unions  acting  more  or  less  in  concert ;  but  the 
persona  sLsaunied  to  be  rejiresented  by  the  oflici  rs  of 
those  trade  xinioiis  have  no  such  interest  as  is  con- 
templated by  the  rule  as  above  exi>laiiied.  The  truth 
is  that  this  is  an  attempt  to  stretch  the  rule  to  cases 
to  which  it  is  wholly  inapplicable,  and  tho  attempt 
is  only  plausible  by  reason  of  the  ambiguity  of  the 
expression,  "same  interest."  The  Hnrintjlmd  Spin- 
uiii;/  Cf.  V.  relied  upon  by  the  plaiutitra  counsel, 

is  no  authority  for  them.  In  the  first  place,  the 
case  was  overruled  by  tho  Court  of  Appal  in  77i< 
rrudential  .^Muraaee  Co.  KhoUj  and,  in  the  next 
place,*  the  mit  was  not  in  ibrm  a  suit  against  tho 
defendants  as  representing  others,  althoaf[h  the 
prayer  was  for  an  injunction  agumt  them  m  that 


dtaiaeier.  The  point  now  raised  could  not  ari*e,  and 
did  not  arise,  in  that  ca-se  on  demurrer,  for  it  was  ao 
objection  to  a  bill  in  equity  that,  besides  a  relitf 
whidk  mudat  lawfully  ba  olaimed,  it  olainaed  aim  a 
relwf  wfaien  was  imposriUe.  Tha  widids  stmok  out 
l)y  the  Divisional  Cinrt  ought  MW  to  have  bsSft 
inserted,  and  the  appeal  ought  to  ba  dismissed. 

Solicitors  for  the  ]<Iaintitr.  ISettf  BroiHdt,  ^  OrWf, 
for  f/.  T.  (I-  //.  Wuodliouae,  Uall. 

BoHcitors  for  tlie  defendants,  Shtun,  Itoecoe,  Matty, 
,f  <•„.  :  (•..n,j,r-r.r;i'tuw,  Bttuett,  Mill,  A  Co.,  for 
l.nt  tntrk  A:  >^i>n,  Hull. 


From  (l  I\.  Dir.  ) 
(Lord  Ksher,  'SIM.,  and  [  BSQ.  S. 

Lopes  and  Kay,  L.JJ.}  ) 

Habrison  v.  Dukb  of  Bvtlasi)  AiTD  Ornsu.  (a.) 

Highirittj—Trrnpitiis — Ilightof  owner  n/ toil  o/higlnrvy 
~~Hight  of  public — Jnter/ertme  with  owner's  right  of 
thootiny. 

Tht  ili/citddiit  ini$  thr  otrtifr  of  certain  moon  aentt 
which  a  public  road  ran.  H'hile  the  drfendatd  and  ki$ 
friend*  were  rvij.vtnl  in  thooting  over  ike  moor*,  tkt 
plaiiitllT  ir,  ut  iijioi,  thr  riMtil  fur  the  jiurjiotf  of  preifnting, 
Hii'l  aiffl  so  us  to  yrtveid,  t'lt  grciuf,  which  tctrr  liriug 
ilriiin,  from  jh/ing  arrot>»  thf  rmtil  Vjuxird*  the  place 
xchtri  thr  ihfrudant  mill  his  friends  tcere.  The  de/eitd- 
ant's  knj^rs  thcreupvti  srized  hold  of  the  plaint^  mi 
hdd  him  dowu  upon  the  rood  until  the  drive  was  ever. 
Tn  on  atHon  to  recover  damagrs  for  ossaulf  and  falet 
iinpri'onmeHtf 

I  If  Id,  that,  as  the  i^'-il  if  thr  riKjd  utts  vfstrd  in  the 
<lrfr  iid'iiit  ti  f  I'iriii  r  >f  thr  iX'ljuiniiKf  land,  suhjert  only  te 
the  ri'/ht  of  the  puhlic  to  jxiss  and  rotate  along  it,  th* 
plniutiji',  nU  Ifing  upon  thr  rood  in  th»  exercite  ef  ih* 
right  of  mil/,  Imt  for  another  piirpiae,  tca4  a  trespasser. 

Motion  by  the  plaiutiif  for  a  new  trial,  and  cross- 
motion  by  tbe  defendants  for  judf^nsnt  mmn  MtIhb 
issues  in  tha  daim  and  npm  tha  oonatarHaain* 

The  action  was  for  assault  and  false  imprisoniaMl 

upon  a  highway.  Tho  defendants  pleaded  justifloa- 
tion,  on  the  ground  that  the  plaintifr  was  a  trespasser 
upi«n  the  soil  of  the  defendant,  the  Duke  of  lluiland, 
and  in  the  ait«niativu  paid  ds.  into  court  as  sufficient 
to  satisfy  tho  plaintiff's  oUum ;  and  the  defendant) 
the  Ouke  of  Biitland,  oonnterHilainMd  for  an  iiuane> 
tion  to  prevent  a  repolition  of  the  trespass  and  far 
damages.  Tho  action  was  tried  before  Li  ird  Coleridge, 
C.J.,  and  a  jury,  when  the  learned  judge  direotod 
the  jury  that  the  jihiintiff  was  not  a  trespasser  ujion 
the  highway,  ami  the  jury  found  a  verdict  for^the 
defenduints,  upon  the  gronid  that  tha  5s.  paid  into 
court  was  soflSdent. 

The  facts  are  fuHj  staled  in  the  judgmsnt  of 
Lopes,  L.J. 

Tlf  plniuiiff  in  ptrnm. 

Sir  11.  James,  Q.C.,  and  U.  M.  Bray,  for  the 
defendants. 

C 'T.  II  Ic.  niit. 

Dec.  3.— Lord  LsilKH,  M.U. — In  this  oise  the  plain- 
tiff brought  an  action  Hgainsl  the  Duke  of  Kutland 
and  certain  other  persons  who  actttd  under  his 
authority  for  an  assault  and  false  imprisonment.  The 
defendants  pleaded  justiticatiou,  and,  in  the  alterna- 

(a.)  Boportod  by  W.  F.  Babby,  Esq.,  Baixistsc-at- 
Law. 
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tire,  paid  5s.  into  court  as  su£Bcient  to  satufy  the 
piaanPa  claim,  and  also  counter-claimed  against  the 
piiiiitiff  for  trespaaa,  daiming  an  injunetlon. 

Tbocisowiks  tri«l  before  the  Lord  Chief  Justici^, 
udthe  jury  found  a  verdict  for  the  defcndant,s  oa 
tleilaim,  ex?e})t  upon  tho  issues  of  justification,  upon 
vluch  issues,  and  also  upon  the  counter-claim,  tho 
Lord  Chief  Justice  directed  a\Terdiot  and  jadgment 
far  the  plaintiff.    Both  parties  appealed. 

ntemun  facts  are  not  really  in  dispute.    The  duke 
iiJa  right  of  shooting  over  certain  moors,  and  ujnm 
the  occasion  in  question  he  and  his  friends  were 
tuuUog  that  right.    A  Ug^way,  the  soil  of  which 
T.U  Tested  in  tue  diikie»  enMsad  the  moon.  The 
['-untill^  from  Mnne  puifisiled  notion,  went  on  to  the 
ij?hw8y,  knowing'  that  it  passed  close  to  the  place 
ftat  the  duke  and  his  frietulH  were  shootine,  and  he 
Tent  there,  not  for  thepurjiusc  of  using  the  liighway 
if  %  higfawsr,  bat  solely  for  the  purpose  of  intenering 
^th  the  dake  in  the  exerdae  of  his  rights  as  owner  of 
fie  soil.    He  went  along  the  highway  near  th(!  butts 
foTsnla  ^'hirh  the  gr(ju>e  would  !><■  di  iven,  knowing 
tUt  the    ijii>>_'  would  i  i  os-i  tho  highway,  fur  the  jnir- 
poieof  preventing  the  grouse  coming  acioss  towanls 
tbebuttj,  and  thus  interfering  with  the  duke  in  the 
oercise  of  his  undoubted  rights.    The  plaintiff  by 
wkfis^  his  handkerchief  ana  otherwise  sought  to 
fi^Tfnt  the  grouse  from  approaching  tho  butts,  and 
when  apj>eak<l  to,  refused  to  desist.    Tho  duke's 
keepers  then  seized  him  and  held  him  down  on  the 
poand  ontil  the  drive  was  over.   The  keepers  held 
im  down  for  the  sole  purpose  of  preventing  nim.  and 
only  *o"  lung  ns  was  neccss.iry  to  prevent  him,  from 
vi  mtfrffnng.      It  was  clear  thivt  tliey  did  not  use 
•iry  unnecessary  force.    The  defendants  justified  the 
act  upon  the  ground  that  the  plaintiff  was  a  tres- 
piKr  on  the  duke's  land  for  the  purpose  of  interfer- 
with  the  duke's  enjoyment  of  and  rights  over  his 
own  land,  and  that  no  more  force  was  used  than  was 
r.'WftMry  to  previ  tit  such  interference  ;  iind  in  tlie 
alternative  they  jiaid  os.  into  court.    The  Lord  Ciiief 
Jistiue,  being  auxiuus  to  maintain  to  its  largest 
^ts  the  right  ol   the  public  over  highways, 
*ith  which  anxiety  I  entirely  sympathize,  dbocted 
tae  jury  us    a  mattf-r  of  law  that  the  plaintiff 
t  it  trespassing  upon  tho  defendant's  land.  The 
jury  then uj  ion  found  a  venlict  for  the  defendants 
upon  the  claim,  holding  that  oa.  was  sufficient  oom- 
F^nutioo,  and  judgment  was  entered  for  the  defend- 
utsoa  the  claim,  except  upon  the  issues  of  justifica- 
lion,  npon  whieh  issues  judgment  was  entered  for  the 
I'^iintiif,  and  judgmimt  WHMitaed  loT  tbt  plaintiff 
M>  the  count4'r-cl.iuu. 

It  is  dear  that  the  plaintiffs  appeal  must  fail, 
liecsQse  in  either  view  of  the  matter  the  Terdict  of  the 
jory  was  right.  Upon  the  eross-appeal  of  the 
!  ;  n(I:ints  we  :iro  aske  d  to  enter  the  verdict  and  judg- 
^  i.t  ufMju  the  issues  of  justification  and  ujwn  tho 
*  iriter-claim  for  the  defendants.  In  my  opinion  the 
veniict  and  judgment  upon  the  issues  of  justification 
•boold  he  enterad  for  tne  dsiendsnta,  and.  also  upon 
tbs  coonter-olaiai  for  damages  if  sudi 

ilanu|!:es  are  ashed  for.  Tliere  ia  anotiier  remedy 
^"kni  t  r  on  this  c JunterKilaim«  with  which  I  shall 
iad  luhsequently. 

The  difficulty  I  haveii  to  ai^WIS  the  reasons  for 
■7  judgment  in  such  a  way  as  to  give  effect  to  the 
rights  of  the  owner  of  the  sofl  without  at  the  same 
':rrif  interfering  with  tlu'  l;irgest  pos!>iblo  rights  of  the 
;  'iUic  over  highway h.  The  question  is  whetln  r  tho 
I Uintiff  was  trespassing  on  the  soil  of  the  highway. 
Ihe  true  role  as  to  the  nature  of  the  user  of  a  high« 
•lyishdd  down  in  Jb^.     PraU,  3  W.  S.  373,  4  E. 

i  B.  SOO,  Tli»'  T/>rd  Chief  Justice  thought  that  that 
i«uaioQ  did  not  upplyi  because  it  was  u  cruuiual  case, 


and  that  it  was  founded  on  the  fao^  that  ^  d«hlid 
ant  was  using  the  highwi^  for  the  pnpoM  of  oogm- 
nutting  a  criminal  oflmioe.   But  the  deotnon  depended 

upon  wlicther  tho  defrndnnt  was  a  trespasser.  Tho 
land  in  question  was  a  highway,  and  tho  prosecutor 
was  tho  owner  of  the  soil  of  the  highway,  being  the 
owner  of  the  adjmning  land.  Tho  defendant  was 
chaiged  with  txespaasmg  on  the  land  of  the  proeeea- 
tor  in  search  of  game.  Tho  foundation  of  the  clmrge 
was  that  he  was  a  trespasser.  The  defenduiit  there, 
lis  istlie  case  with  flie  jilaintifT  liero,  did  not  use  the 
land  as  a  highway,  but  went  there  solely  in  search  of 
game.  Lord  Campbell  said  that  "  it  is  true  the  pub- 
lic had  a  right  of  way  there,  but  subject  to  that 
right  the  soil  and  every  right  incident  to  the  owner- 
ship of  the  soil  was  in  Mr.  Bowj'er.  Then  Pratt, 
being  on  that  land,  was  undoubtedly  a  trespasser  if 
he  went  there,  not  in  exercise  of  the  right  of  way, 
but  for  the  piuposo  of  seeking  game  and  that  only." 
If,  therefore,  a  person  goes  upon  a  highway,  the  soil 
of  vhi('h  is  vested  in  another  person,  not  for  the  pur- 
P'lso  of  vising'  it  as  it  highwiiy,  but  solely  for  some 
uther  purjKJ-i',  ^vhether  hiwful  m  uuLiwfjl,  he  is  u 
trespasser.  That  case  is  an  autliority  for  that  propo- 
sition, and  it  is  founded  upon  cases  wUflll  preoedad 
it,  and  it  is  supported  by  subsequent  caass.  Him" 
fore,  upon  the  ground  that  the  plaintiff  was  on  a  part 
of  tho  highway,  the  soil  of  whieh  was  vested  in  tho 
duke,  not  for  tho  purpose  of  using  the  highway  to 
pass  and  repass  along  It,  or  for  ainr  otlrar  reasonable 
and  usual  mode  of  using  it  as  a  highw^,  he  was  a 
trespasser.  The  langtiage  of  Erin,  J.,  andfCrompton, 
J.,  in  /?"/.  v.  I'rdff  might  in  ono  view  interfere  with 
the  uiiivers:il  user  of  highways  in  this  country,  and  if 
so  wouM  l)e  prtRluctivo  of  mischief.  If  that  language 
were  taken  literally,  highwavs  could  only  be  used  for 
tho  puipoae  of  passing  and  repassing  along  them. 
Highways  are  given  primd/aeie  for  that  purpose,  but 
things  are  done  on  them  which  are  now  recognized  as 
done  by  the  public  in  the  exercise  of  a  rctisonable 
and  usual  mode  of  user,  and  if  one  of  the  public  does 
no  more  than  that»  in  my  opinion  he  eaanot  he  eon* 
stdereda  trespasser. 

The  result  is  this:  The  person,  to  be  a  trespasser 
on  a  highway,  must  be  comujitting  the  act  of  trespass 
at  the  spot  where  he  is  on  the  highway.  If  ho  is 
passing  along  the  highway  for  the  purpose  of  doing 
some  act  at  a  further  pomt  on  tho  hi^way,  whi<m 
would  make  him  a  trespasser  at  that  pouit,  he  is 
simjily  using  the  highway  to  pass  alnni^  it,  and  tho 
owner  of  that  jiart  of  tho  soil  of  the  highway  over 
which  ho  is  jmssing  cannot  interfere  with  him.  If, 
again,  a  man  is  passing  along  a  highway  for  the 
purpose  of  entering  upon  tho  land  of  the  same  owner 
further  on,  he  would  not  be  »  tre^osser  wUle  ao 
passbg.  But  the  plaintiff  here  was  using  this  Tsuy 
part  of  the  highway  f  ir  tho  purpose  "f  interfering 
with  tho  duke's  right  of  shooting.  He  stoorl  upom 
the  highway  for  the  purpose  of  interfering  with  the 
duke's  rights  as  owner  of  the  land.  Therefore  ho  was 
not  using  the  highway  for  the  purpose;  of  passing  snd 
repassing  along  it,  or  in  any  other  reasonable  and 
usual  way.  He  was  therefore  a  trespasser.  It  might 
bo  a  question  of  fact  whether  a  person  was  using  a 
highway  in  the  reasonable  and  usual  mode  of  user, 
and  if  so  that  would  be  »  ^Mation  for  tiie  jmy.  Bnt 
in  this  eaae  the  evidenoe  waa  dO,  oim  wngr,  and  we  are 
bound  to  hold  that  the  plaintiff  was  a  trespasser. 
Therefore  upon  the  issues  of  justiT. r:ition,  judgment 
must  bo  entered  for  the  defendants.  Consequently 
j  u  Igment  must  he  entered  for  Ihedefeadamtsii^Kmtiie 
whole  daam. 

As  regards  the  ooanter<Kdaim,  the  deftodants  do 

not  ask  for  nominal  damages,  but  for  mi  injunntion 
and  a  declaration.   I  have  always  felt  disiudincd  to 
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introduce  tbe  procedure  «f  tho  Court  of  Chanceiy 
into  an  OldilMiy  common  law  action.  I  think  it  is 
miibhisvonSt  except  in  yery  special  cases,  to  introduce 
it.  lUt  is  a  tretpaas  committed  by  an  obatioate  man. 
There  was  no  possible  damage.  If  he  repeated  tbe 
act  the  jury  would  probably  murk  their  nenso  of  it 
by  piviiif^  substantial  (Liniiiscs.  If  an  injinietion 
were  granted,  and  the  plaintitt'  ilisohpyt'il  it,  ho  would 
have  to  go  to  prison.  That  would  bring  into  a  nuTt- 
oommon  law  action  the  very  severe  procL-dure  of  the 
Otmtt  of  Chancery.  When  before  this  court  the 
defendants  did  not  press  for  an  ioianctioD,  bnt  asked 
for  a  declaration  that  the  jtlaintiff  was  a  trespasser 
upon  the  occasion  in  question,  of  wliut  possihlt!  »is« 
can  it  be?  The  judge  would  liavo  to  direct  ^hc  jury 
aa  to  the  law,  and  the  declaration  would  bo  wholly 
Biiaplaoed  in  such  a  cose  after  the  direction  of  the 
indga  laying  down  tbe  law.  In  equity  a  declaration 
la  uaeftil  in  working  out  a  decree.  I  tlunk,  therefore, 
that  tho  -verdict  and  judgment  on  the  connter-elaitn 
should  be  entered  for  the  defendants  for  notniual 
damaffes,  but  I  differ  from  my  brothers  in  thinking 
that  tMco  shoold  be  no  declaiftttoo. 


LoFES,  L. J.,  read  the  following  judgmeot:— Tliis 
to  ay  mind  ia  s  eaaa  of  great  importaooe,  which  must 
lie  my  exense  for  delivering  a  somewhat  lengthy 

ludgnirnt.  This  is  an  action  of  trespass  to  tho  porson 
brought  by  tho  plaintirt'  against  the  dofondaiits  i-laini- 
ilig  datnages  and  an  injunction.  The  defcndmts 
justified,  amongst  other  defences,  tho  alleged  trespass 
on  the  ground  that  tho  plaintiff  was  trespassing  upon 
tbe  sod  of  tiie  defendant,  the  Duke  of  Rutland,  for  the 

Eurpose  of  interfertni^  with  Die  legal  right  of  shooting 
elonging  to  tho  said  duke,  which  by  his  friends  and 
keepers  duly  authorized  in  that  bt-hidf  he  was  then 
exercising,  alloging  tho  use  of  no  grorttor  forco 

than  was  necessary  for  tho  purpose  of  abating  such 
tveqpau.  The  defendant,  the  Duke  of  Rutland,  also 
oonntevHilaimed  against  tbe  plaintiff  in  reapect  of  a 
tnapaaa  by  tho  plaintiff  to  flie  aoH  of  the  waSA  dnke. 
■odT for  his  interference  with  the  exeraba  Iqr  the  said 
dnlce  of  his  legal  right  of  sporting  over  the  Siud  lanrls. 
alleging  tlireats  to  continue  and  repeat  such  uidawfr.l 
inttfference.  iiud  claiming  an  injunction  and  dauingos. 
Alteraately  tho  dcicndmits  brought  into  court  the  sum 
of  fie.  in  satisfaction  of  all  the  causes  of  action  of  the 
riuntiff.  The  pUdntiff  joined  issue  on  the  defendants' 
defence,  and  denied  tiw  aU^tiooa  in  thaoounter- 
claim. 

The  case  came  on  to  bo  tried  before  tho  Lord 
Chief  Justice.  So  far  as  material,  the  facts  may 
be  stiited  as  follows: — At  the  times  in  question 
the  Duke  of  Rutland  was  lawfully  exercising 
sporting  rights  over  oertain  moors  belonging  to  him. 
These  moors  were  in  oertain  parts  intersected  by  cer- 
tain highways ;  the  soil  of  nucn  highways,  subject  only 
the  easement  of  passing  and  repassing,  wbicli 
belonged  to  the  public,  w  as  vested  in  tho  said  duke, 
he  being  tho  owner  of  tho  lands  cm  each  side  adjoin- 
ing the  said  highways.  Butts  were  erected  at  some 
plaoes  near  the  said  highways,  at  other  plaoea  at  a 
distance  of  200  yanU  from  the  highways,  for  tiie  pur- 
pose of  the  sportsmen  concealing  theniMlTea  from  the 
grouse  which  wore  to  be  driven  towards  them.  Tho 
vision  of  the  grouse  is  signally  acute,  and  very  little 
will  induce  them  to  shy  away  from  the  butts  ami 
follow  a  course  which  would  bo  out  of  ro.aidi  of 
tho  guns  of  the  sportsmen  occupying  tho  butts. 
The  plaintiff,  knowing  thia  and  bfuienng  that  he 
had  oanse  of  annoyanoe  with  the  duke  or  with  his 

predecessor  in  title,  place<l  hinisolf,  avowedly  nml 
admittedly,  on  the  highway  in  such  a  position  and  s  ) 
acted  as  to  prevent  tlio  grouse  from  approaching  the 
battt«  The  pluntiff  hiwi  done  this  on  former  oooa- 


sions,  and  had  threatened  to  continue  so  to  act  when- 
ever the  duke  drove  his  moors.  .Some  years  before  the 
moors  had  been  let  to  a  tenant.  During  that  tine 
the  pl.«intiff,  who  had  been  paid  by  the  tenant,  had 
desisted  from  any  interference  witb  tko  ohooCing  on 
the  moors ;  but  so  soon  as  tho  dttke  reanmea  tiie 
shooting  on  his  moors  so  soon  did  tho  plaintiff  renew 
bis  interference  with  the  sjx)rt.  It  was  an  undisputed 
fact  in  the  case  that  tho  plointifT  did  not  use  the  soil 
of  tho  highway  as  one  of  the  public  for  pasaiog  and 
repassing,  or  for  the  kgitfaaate  purpose  of  travel,  hut 
was  at  the  times  in  question  using  it  for  the  purpoaa 
of  interfering  with  and  obstructing  tbe  legal  right  of 
the  duke  to  exercise  sporting  rights  over  the  said 
moors.  Tliere  was  a  contlict  of  evidencf  as  to  tlie 
amount  of  force  used  by  the  <lefondants  in  their 
attempts  to  prevent  tbe  plaintiff  interfering  with  the 
sport.  In  these  circumstances  the  Lord  Chief  Justice 
directed  tho  iury  that  the  plaintiff  waa  not  a  tiea- 
pas.ser,  and  that  therefore  what  the  defendants  did 

could  not  l>o  justified:  that  the  defendants  had  no 
cause  of  action  ou  tlu-ir  countcr-claiui ;  and  that  the 
only  question  which  they  would  have  to  consider  WM 
whether  os.  wiis  enough  to  compensate  the  plaintiff 
for  the  acts  of  the  defendants.  The  Lord  Cluef  Jus- 
tice aaid:  "  I  do  not  think  tba  plaintiff  waa  a  tres- 
passer. I  do  not  tiiinic  therefore,  that  what  was  dona 
to  hitu  was  lawful";  and  ag^in,  "Tho  trrspasi  is 
hardly  denied,  and  is  attempted  to  bo  justified  OB 
grounds  that,  in  my  judgment,  fail.  Tlie  trcsiMiSS, 
therefore,  remains  a  trcsi>a8S,  not  a  lawful  act.  It  is 
an  unlawful  act ;  ds.  bus  been  paid  in  respect  of  that 
unlawful  act.  In  your  indgmont  ia  Ss.  enough if  Ss. 
ia  enough,  verdict  for  the  defendants;  if  5s.  is  not 
enough,  then  verdict  for  tho  jilaintiff,  with  such  an  ad- 
dition to  the  .is.  as  you  think  on  the  whole  necessary.'' 
Tho  jury  thereupon  found  a  verdict  for  tho  defend- 
ants on  the  claim,  thinking  5s.  enough,  and  the  I^ord 
Chief  Justice  ordered  pudgment  to  be  entered  for  the 
defendanta  on  the  clami,  and  for  tbe  plaintiff  on  the 
oounter-daim  and  pleaa  justifying  tbe  trespass.  Tbe 
result  is  that,  while  the  defcudantfi  8UCcee«l  on  tbe 
issue  raistsl  as  to  the  .'js.  paid  into  court,  the  plaintiff 
has  hail  eutei-ed  for  hiia  the  issues  raised  by  the  pkuis 
of  justification,  and  has  judgment  on  the  counter- 
claim. This  arises  from  tlio  holding  of  tin-  Lord 
Chief  Justice  that  the  plaintiff  waa  not,  under  the 
eirouaBStMkoea,  a  treapoaser .  The  plaintiff  and  defend- 
ants  have  both  appealed  to  the  court,  tho  plaintiif 
seeking  judgment  for  him  on  the  claim  so  far  ns  the 
issue  with  regard  to  os.  being  enough  to  satisfy  the 
claim  is  coticeniod,  alleging  tho  oa.  to  be  con- 
temptuous and  inadequate  ;  and  the  defendants  seek- 
ing to  have  judgment  entered  for  them  on  the  pleas 
justifying  the  treapass  and  on  the  oounter-daim. 

I  am  of  opinion  the  Lord  Chief  Justice  waa  wrong  ia 
directing  the  jury  that  ou  the  fact^  as  admitted  the 
jilaintiff  was  not  a  trospitssor.  In  luy  <i;)inion  the 
Loi-d  Chief  Justice  ought  to  have  told  the  jury  that 
the  plaintiff,  on  the  admitted  facts,  wiis  a  trespMser, 
and  that  the  pleas  justifying  the  tremasa  and  the 
oounter-claim  must  be  found  for  the  deirandanti,  and 
that  the  only  queation  they  had  to  oonstdar  vril 
whether  there  had  been  an  excess  of  force  used  in 
abating  the  trespass,  and,  if  so,  whether  oi.  was 
enough  to  compensate  the  plaintilT  for  such  excess. 
The  Lord  Chief  Justice  ought  further  to  have  told  the 
jury  that  if  there  was  no  excess  then  they  must  find 
nverything  for  the  deiendanta ;  but  if  there  was  an 
excess,  then  if  5s.  waa  enough  they  oucht  atiU  (o  find 
everything  for  the  defendants ;  but  if,  on  the  ottwr 
hand,  tliey  thought  os.  was  not  enough,  tlion  they 
should  find  for  the  plaintiff  for  such  suui  as  in  their 
opinion  he  was  entitled  to  beyond  the  js.  Tho  jury 
were  of  opinion  that  5a.  was  aioogh  to  oorer  every* 
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tlUDgto  wbicb  tlie  p'luintitY  was  entitled.  Their  find- 
of  on  that  issue  is  therefore  oonduaive,  and  the 
mikt  aud  judgnumt  in  thst  leipeet  mnai  stand. 
But  ought  tne  'Lord  duef  Justice  to  have  told  the 

jarr  tbst  the  plhintiff  Wiis  not  ;i  trespasser  Y 

The  inttrent  of  the  public  in  a  highway  consista 
nMjrinthe  right  of  jtasaago;  the  soil  and  frcohold 
(Mr  which  that  right  of  wny  is  exercised  is  vested  in 
4«ewiier  or  owners  of  the  adjoiningr  land,  trbo  may 
miintain  actions  of  trespass  against  persons  infringing 
Lii  or  their   rights  tnerein ;   as.  for   instance,  by 
jmuitting  cattle  to   depasture   thereon  :  I>i,rtn/o)i 
T.  Pmt„e,  2  H.  Bl,  527.    Buller,  J.,  says :  "  Whether 
thepimtifr  was  a  trespasser  or  not  depends  on  the 
itek  whether  he  was  passing  and  repassing  and  using 
ttsnsd  as  a  highway,  or  whether  iiis  cattle  were  in 
the  road  us  trespiissers."    Again,  Heath,  J.,  says: 
"If  it  be  a  way,  he  must  show  tbnt  be  was  lawfully 
wing  the  waj;  for  the  property  is  in  the  owner  of  the 
nilMlfiect  ton  eMemsntlor  the  benefit  of  the  public." 
fa  the  ease  of  JWrsr.  t.  Pratt  Pmtt  bad  been  oonvteted 
1 V  ;u<tii-.  s  under  1  &  '2  Will.  4,  c.  'i'l,  a.  30,  cf  cnm- 
:i  tri  !<pass  by  being  in  the  daytime  ou  luml 
•n  111"  'KM  upatiou  of  B.  in  search  of  giiine.    On  ajipeal, 
a  case  was  reserred  by  the  sessions  for  the  opinion  oif 
the  ooDit,  and  the  nets  appeared  to  be  that  Pratt 
was  in  the  daytime  on  a  public  road  (the  soil  of 
which  as  well  as  the  land  on  both  hides  belonged  to  B.) 
carrying  a  gun  and  at?couipani(Hl  by  a  dog,  that  Pratt 
lent  the  dog  into  a  cover  r»y  the  roadside  which  was 
in  the  actual  accu]>ation  of  B.,  and  that  a  pheasant 
itw  across  the  road  from  the  cover  and  was  fired  at 
Ij  Ptatt^  who  was  sttn  standing  ujion  the  road. 
Ipoo  these  facts  the  court  held  that  the  conviction 
was  right,  the  road  Ijeing  l.ind  in  the  occupation  of 
H.  subject  only  to  the  right  of  way  of  the  public ; 
sod  the  ewidenoe  showed  that  Pratt  was  not  on  tbo 
foai  in  the  exercise  of  the  right  of  waj,  bnt  for 
aaotber  purpose — nauiely,  the  search  for  game— and 
that  thas  he  was  a  trespasser,     "  On  these  facts," 
vii  l  lyjrd  Ca.^lpbell.  C.J.,  "  I  think  tli<'  tiifi'^istrati'S 
»>>re  perfec  tly  justified  iti  concluding  that  Pratt  was 
trespassing  on  land  in  the  occupation  of  B>  in  search 
of  gamck   He  was,  beyond  all  oontroverqr*  on  knd 
thssoil  and  fhvehoid  ox  which  was  in  the  owner  of 
tie  adjeildBg  land — that  is,  ]'..     It  is  true  the  public 
had  a  right  of  way  there,  but  subject  to  that  right 
t!ie  soil  and  every  right  incident  to  the  ownership  of 
the  soil  was  in  B,  The  road,  therefore,  must  be  oon- 
lidncd  as  B.*0  land.  Then  Pratt,  being  on  that  land, 
sns  tin<lotibtedly  a  trc!«]iiisser  if  ho  went  there,  not 
infxt-ri  isf  of  the  right  ot  way,  but  for  thi'  i)uriM)se  of 
«»kii:;;  uraiiic  an<l  that  only.     If  ht-  did  go  there  for 
that  purpose  only,  he  committed  the  otTenco  named 
in  the  Act ;  he  trespsssed  by  being  on  the  land  in 
nmnit  of  game.    The  etrtdsno*  of  his  being  there 
nrthat  i^mrpose  is  ample.    He  wared  his  hand  to 
his  dog  ;  the  dog  cntcrcfl  thf  cover  and  drove  out  a 
plMssaut.  and  Pratt  tired  at  it.  The  magistrates  w^crc 
fully  justified  in  dmwiai(  tiw  oomiusion  that  he  went 
thrre,  not  aa  ajassenyer  on  fhe  road,  but  in  search 
■{  g«m».'*    Brie,  J.,  ni  the  same  case,  says  :  **  Thrro 
iu  l>e  no  flonbt,  in  fjict,  that  Pratt  was  on  the  land, 
Uid  that  he  was  in  search  of  game;  but  it  is  said  ho 
•-<nld  not  1j«  a  trespasser  Ikkjuuso  it  was  a  highway. 
Bat  I  take  it  to  K*  clear  law  that,  if  in  fact  a  man  bo 
m  land  where  the  pnUio  have  a  right  to  pass  and 
spaas,  not  for  the  purpose  of  passing  and  repassing, 
>«t  for  other  and  difTerent  purposes,  ho  is  in  law  a 
r  -pHSScr,    like  the  cattle  in  Jhiratftfi,   v.  /'<njh< ." 
Vompton.  J.,  in  the  same  case,  says :  "I  take  it  to 
»?  clt^r  law  that  if  a  man  use  the  landt  over  which 
here  ia  a  light  of  way,  for  any  patpoie  lawful  or 
la^srfnl  otlisr  than  that  of  passing  and  repassing, 
«  b  a'  tgeapsster."  I  do  not  wink  l£e  langnage  used 
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by  the  learned  judges  in  that  case  too  large  or  that  it 
in  any  way  impeaches  the  legitimate  use  of  hi^wajt 
by  the  public.  The  Lord  Chief  Justice,  however, 
appears  to  have  thought  that  this  decision  was 
f<mii<l.  ;1  on  till-  fact  that  Pratt  was  committing  an 
otieuce  on  the  highway.  The  Ijord  Chief  Justice  says 
— I  quote  his  own  uurds  "As  be  was  using  the 
highway  not  to  pass  and  repsn,  but  to  be  guilty  of 
a  criminal  offSence,  the  judges  hdd  that  his  being  on 
tlie  liighway  for  fhe  purpose  of  committing  that 
crituinal  otlcnce,  ho  was  none  the  less  doing  that 
criminal  ott'cnco  l>ecause  be  was  ou  the  highway ;  but 
they  could  not  take  exception  and  say  he  had  a  right 
to  be  there,  as  he  had  for  all  purposes,  and  try  to 
moke  that  a  defence  for  being  there  lor  a  cHnunal 
purpose." 

In  my  c)iiiiiioii  that  is  not  the  ground  of  fhe  deci- 
sion. The  ground  of  tbo  decisioii  ia  that  Pratt  was 
using  the  highway  for  purposes  other  than  thoSO  ot 
legitimate  travel,  and  was,  therefore,  a  treepe— er  on 
the  soil  and  freehold  of  the  adjoining  owner;  he 
could  not  have  been  convicted  uidcss  he  Imd  Tieen  a 
trespasser.  Th"?  conchision  which  I  draw  from  the 
authorities  is  that  if  a  person  uses  the  soil  of  the 
highway  for  aag  purpoao  other  than  that  in  respect  of 
which  the  dedication  was  mode  and  the  easement 
acquired  be  is  a  trespasser.  The  easement  ocquirod 
by  the  public  is  a  right  to  pass  and  rejiass  at  their 
]>icasure  for  the  purpose  of  legitiiiuite  travel,  and  the 
use  of  the  s  il  for  any  other  purposi',  whether  lawful 
or  unlawful,  is  an  infringement  of  the  rights  of  tha 
owner  of  the  soil,  who  has,  subject  to  the  easement, 
precisely  tho  same  estate  in  the  soil  as  he  hod  pre- 
vionsly  to  any  «'uscment  being  acquired  by  the  iiublic. 
If  this  is  the  law,  tlie  jilaintifT,  on  the  adinitt^  d  facts, 
was  a  trespasser.  He  was  using  the  soil  of  the  high- 
way, not  fur  the  purpose  of  pastiuf^  and  rf-possing, 
but  for  the  purpose  of  interfering  with  the  ezmdse 
of  a  legal  right  by  tlic  flefeuaant,  the  Duke  of 
Itutland.  In  lljese  cin  unistanccs  the  defendant.^  are 
entitled  to  judgment  on  tin'  jileas  of  justitic^ition, 
and  also  on  titeir  counter-claim  fur  nominal  damages. 
The  plaintiffs  appeal  will,  therefore,  bo  dismissed, 
and  the  defemlants'  appealbe  allowed  with  costs.  Sir 
II.  Jiunes,  on  the  ]iart  of  the  doke,  does  nut  press  for 
an  injunction  ;  if  ho  had  I  should  have  thought  it 
ought  to  be  granted  ;  but  he  asks  for  a  declaration 
that  the  pi  lintifF,  on  the  facts  upi>caring,  was,  at  the 
time  when  he  interfered  with  the  legal  right  of  the 
dake,  a  trespesser.  This  I  think  he  ought  to  ham. 
An  injunction  is  cmstantly  granted  by  the  Queen's 
Bench  Division  fur  trcsj)asses  tlircateued  to  be  re- 
peated. It  is  tbo  cfTtxjt  of  the  Judiiature  A(  t,  and  a 
most  wholesome  remedy.  This  action  might  have 
l>ecn  brought  in  the  Court  of  Chancer}',  and  an  in- 
junction on  the  facts  appearing  would,  in  my  niinion, 
have  lK>cn  readily  grantc<l ;  and  under  ord.  23,  r«  5, 
(I  k  is  fuH  power  to  make  a  dcdamtioii  ■ochas  wa 

make. 

Kav,  L.J.,  K-ad  the  following  judgment:— The  soil 
of  a  highwoy  belongs,  jtriitui  fttfir,  to  fho  owner  of 
the  land  adjoining  it.  If  the  land  on  cither  sideis 
the  ])roperty  of  dittVrcnt  owners,  each  is  owner  of  the 
soil  on  liis  side  lul  mtitinm  iili'm  of  the  highway.  But 
this  ownersliip  is  subject  to  the  right  of  the  public  to 
use  the  highway.  Any  uso  of  the  .soil  of  the  inghwiqr 
otlter  than  the  legitimate  uso  of  it  for  the  purposes  off 
a  In'ghway  is  a  trespass  ii|>on  that  soil  as  sgatnst  the 
owner  to  wbfim  it  still  luhmas.  These  proj)0sitions 
ai  e  am]ily  <  sfablished  by  judicial  decisions.  Tlie  only 
(litbculty  in  applying  them  is  in  determining  whether 
the  particular  act  complained  of  is  or  is  not  a  user  of 
tbo  soil  as  a  highway. 
The  legitimatA  use  of  a  highway  is  generally  da- 
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•odbad  M  »  "  light  ofj 


pt  ol  paMUte"  or  a  "  right  of  pass- 
S.**  l£T&ll«».  AWdg.  392.  BTpl 
1,  it  wfallBd  to  and  adopttnl  hy  Lord  Mansfield  in 
Opodtitte  T.  Alk'T,  1  Burr.  ut  ]).  143.  the  law  asio 
highways  is  thus  stato  l  :  "  The  kiii;r  has  nothing  but 
the  passage  for  himself  and  his  people,  but  the  free- 
hold and  all  profits  belong  to  the  owner  of  tlio  soil." 
In  the  kwt-iDentioiMd  caas  it  waa  held  that  treapaas 
would  lie  for  any  intatfaranoa  wttiii  tlie  ownar'a  right* 
in  tho  soil  of  a  highway,  ntid  that  ho  may  maintain 
ejectment  for  an  exclusion  lis  by  a  building  upon  the 
aoQ  of  the  highway.  In  ,Si>  John  Ladr  v.  Sin  jiff  vl, 
2  Str.  1001,  an  action  of  trespass  was  brought  by  tho 
owners  of  the  soil  for  building  a  bridge  across  a  ditch, 
"the  end  whereof  rested  on  the  highway."  The 
plaintiff  had  judgment,  the  ooort  saying :  "  It  is  cer- 
tainly a  dedication  to  the  public  so  far  as  the  public 
has  occasion  for  it,  which  is  only  for  a  right  of 
pa-ssagr.  Eut  it  never  was  understood  to  be  »  tntTis- 
fer  of  tho  absolute  property  in  tlio  fioil."  Following 
these  decisions,  tbu  g^rass  or  trees  growing  on  the 
sides  of  the  highwajr  are  held  to  be  the  property  of 
the  owners  of  toe  soil :  TWner  t.  Rtngwciod  Highway 
Board,  18  W.  R.  424,  L.  K.  9  Eq.  418;  Curtis  v. 
KetUven  County  Council,  39  W.  R.  WJ, -ib  Ch.  D.  504. 

Tho  right  of  the  public  upon  a  highway  is,  in  the 
languagB  of  the  judges  which  I  havo  quoted,  de- 
scribed as  a  right  of  passage.  In  other  cases  it  is 
defined  aa  a  right  of  passing  and  roptiwing.  Probably 
tide  is  BoiBoiently  aocurato  and  precise  to  enable  any- 
one to  determine  what,  in  each  particular  instance,  is 
an  improper  use  of  tho  soil.  Many  of  such  instances 
may  be  too  trivial  to  justify  any  action  or  prosecu- 
tion. That  is  so  in  tho  case  of  ever>'  trespiiss.  If  u 
man  walks  into  the  field  of  another  without  per- 
mission he  is  a  trespasser ;  but  an  action  for  such  a 
trespass,  unless  it  wore  in  assertion  of  a  fancied  right, 
VQUd  not  be  very  likelv  to  suoceed.  So,  if  by  tho 
dde  of  a  highway  an  artist  set  up  his  easel  and  made 
a  skoteh,  he  might  bo  a  trespasser ;  but  no  one  in  his 
senses  would  bring  an  action  against  hiixi  for  an 
occasional  trespass  of  that  kind.  There  is  no  more 
danger  of  abuse  of  tho  law  in  the  one  caso  than  ui  the 
other,  and  it  is  no  argument  against  this  well-settled 
Iftv  zeiatiiig  to  highwajs  to  mj  titat  it  ia  capable  of 
aneih  abuse.  Thn  answer  is  fhat  fhe  law  of  trespass, 

whether  on  tho  soil  of  a  highway  or  on  hind  over 
which  the  jiubHc  have  no  rights  at  all,  may  be  pushed 
to  au  oxtn  nii  in  certain  cases.  But  the  discretion  of 
a  court  of  justice  is  as  capable  of  oontroUiojS  any  es- 
oosaine  assertiaii  of  right  in  the  oaee  of  *  highway 
in 


In  Dmxuton  v.  Paijnr  cattle  Were  taken  by  fhe  de- 

fi'tid  iTit  damages  feiisant  on  his  laiiil,  which  adjoined 
a  liigliway.  It  wa.s  pleudi-d  that,  being  on  the  high- 
way, they  had  escaped  into  the  land  by  reason  of  tho 
owner  not  having  kept  tho  fence  which  divided  it 
from  the  road  in  repair.  The  plea  was  held  bad 
beoanse  it  did  not  aver  distiiioUy  that  the  cattle  were 
using  the  highway  for  the  purpose  of  passing  and 
repassing.  So  that  they  might  have  been  trespassing 
upon  it,  and  an  escjipe  from  Uuid  on  which  they  were 
treapassing  would  not  be  a  ili  t,  iuM\  lle  itli.  J.,  said 
that  it  was  no  excuse  that  the  fences  were  out  of 
zepair  if  tho  catUe  were  trespassers,  and  it  was  neces- 
saty  to  show  that  they  weire  lawfully  usiiig  the  road ; 
for  *'  fbe  ]>roj)erty  is  in  the  owner  of  the  soil  subject 
to  an  OASctnent  for  the  benefit  of  the  public,"  and  on 
the  pica  it  did  not  appear  "whether  tho  cjit  tie  were 
passing  and  repassing,  or  whether  th(>y  were  tres- 
passing on  the  highway."  In  Stereits  v.  Whistler,  11 
East,  jl,  it  was  held  by  the  Court  of  King's  Bench 
that  depashiring  oattle  upoa  •  highway  on  one  side 
of  wUMithAnbatfifflndlsaS  WW  n  trespass  on  Chat 
part  of  tii«  soil  of  Vbo  higiiwny  iriiidh  beLonged  Hk^ 


plaintiff.  In  S^.  t.  FruU  it  was  decided  that  a 
person  who  want  opon  the  high  road  with  s  gon  and 

attempted  to  shoot  a  pheasant  which  flew  over  it  was 
properly  convicted  of  a  tre8r>ass  in  *earch  of  game 
under  1  &  -  W'iU.  1,  c.  :V2,  s.  3U,  ui»on  th;-  s^il  ui  tlie 
highway,  which  belonged  to  the  owner  of  the  closf 
adjoining  such  highway.  "  He  was  on  land,"  said 
liCurd  Campbell,  CJ.,  "  the  soil  and  freehold  of  whidi 
was  in  the  owner  of  the  adjoining  land.  It  is  trae 
tho  public  had  a  right  of  way  there,  but  subject  to 
that  right  the  soil  and  every  right  incident  to  tho 
ownersliip  of  the  soil  was  in  '  the  owner  of  the  a  !- 
joining  land.  'NVlghtman,  J.,  said  :  "  Though  the 
public  have  a  right  to  pass  and  repass  on  land  which 
IS  a  highway  they  have  no  right  to  use  the  land  for 
any  other  purpose  than  as  a  highway ;  and  the  appel> 
lant,  being  on  such  land  in  pursuit  of  gome,  was  j>nW 
fitrir  a  trespasser."  Erie,  J.,  said  :  "  It  is  said  he 
could  not  bo  a  trespasser  because  it  was  a  highway. 
But  1  take  it  to  bo  cleiu"  law  that  if  in  fact  a  ui&n  be 
on  land  where  the  public  have  a  right  to  pass  and  re- 
pass, not  for  the  purpose  of  passing  and  repassing, 
but  lor  other  and  different jporposeo,  Iw  is  in  laws 
trespasser  like  the  cattle  in  boctuton  v.  Payitt.** 
Crompton,  J.,  said  :  "  If  a  man  use  the  land 
over  which  there  is  a  right  of  way  for  any  i>ur- 
pose.  lawful  or  unlawful,  other  than  that  of  p*.*- 
sing  and  repassing  ho  is  a  trespiisser."  These 
authorities  were  considered  and  foUowwl  by  the 
Court  of  Queen's  Bench  in  St.  Mary,  Xnringt«H  T. 
JaaAt,  20  W.  B.  249,  L.  B.  7  Q.  B.  47.  where  the 
law  is  stated  thus:  "The  owner  who  dedicates  to 
public  use  as  a  highway  a  portion  of  his  laml  parts 
with  no  other  right  tlian  a  right  of  piissagw  to  the 
public  over  the  laud  so  dtnlicatod,  and  ra«y  exercise 
all  other  rights  of  ownership  not  inconsistcait  there- 
with." Mellor,  J.,  who  dMivered  the  judgment  of 
the  ooorti  oommentsthnson  Reg.  v.  Pntt :  "  Whsther 
or  not  that  ease  is  open  to  doubt  as  to  the  ooostmo- 
tion  j)ut  upon  tho  Game  Aot,  it  truly  expresses,  as  we 
think,  the  true  limit  of  the  public  rights  over  a  high- 
wjiy."  The  court  held  that  the  owner  of  premises 
adjoining  a  highway,  who  had  offered  to  take  u|i  tho 
Hags  of  a  footpath  andraplaoethembyhard  materials  to 
eno^  him  to  cart  heavy  snabhimiy  into  his  yard,  was 
not  liable  Ibr  damage  done  to  ^e  flags  by  carting  the 
machinery  over  them,  when  his  offer  had  Deon  refused. 
According  to  th'Jse  autlioritics  the  right  of  the  public 
upon  a  highway  is  tL;it  of  passing  ami  repassing  oV'T 
laud  the  soil  of  which  may  bo  owned  by  a  private 
person.  Using  that  soil  Inr  any  other  purpose,  lawful 
or  nnUwful,  is  a  trespass.  I  understand  those  words 
to  mean  that  the  purpose  need  not  he  nnlawfat  hi 
itself ;  as,  for  eximiiJo,  to  commit  an  assjiult  or  a 
felony  upon  the  high  road.  It  is  enough  that  it 
sliould  be  a  user  uf  tlie  soil  of  th<>  high  road  fir  a 

EurpO!io  otlior  than  that  which  is  tho  proper  use  of  a 
ighway,  munsly,  that  of  passing  sw  lopawiiig 
along  it. 

Tho  pecidiarity  of  fhe  decision  of  Reg.  r.  PrM  is 
th:it  the  trcHjiasser  wa.s  pas.sing  along  the  highway,  but 
hi-i  pui-])ose  in  doing  so  made  that  paA«;ing  a  tresj>aas. 
The  piirp'jse.  linwevcr.  Was  to  do  ail  act  upon  tht> 
highway  itself  whi<-h  was  beyond  his  right  merely  to 
pass  and  XSpttSS.  If  he  had  gone  alODg  tiie  highway 
with  the  purpose  of  readung  a  eorcst  near  the  hig^- 
w]iy  and  toldng  game  in  that  ooTert.  though  he 
might  be  a  trespasser  in  that  covert,  I  .should  not 
think  he  was  a  trespasser  upon  the  highway.  But  if 
a  man  goes  along  a  liighway  for  the  purjwse  of 
cutting  down  tho  trcca  or  bushes  which  grow  along 
the  side  of  it,  or  takmg  the  grass,  or  settiu^  up  a 
show  upon  the  highway,  or  doing  npon  the  hii^way 
itself— m  the  woiras  of  Chompton,  J.— any  act,  "law- 
ful or  nnlawful,  other  than  that  of  passingandiepM* 
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og,  be  ii  a  tmpaner."  The  words  raii^t  be  read 
wim  the  obvious  qualifioation  that  tli>'  "jurposo" 
ftcj  refer  to  most  be  a  purpose  of  luiug  the  soil  of 
dwfcifbw^iMeU  oflMrwiM  fJum  1>7 menlj psMing 

h  iUi  oaw  tiie  highway  was  a  oart  or  oarriaee- 

md  acros"?  a  moor.    Tlio  Duke  of  Rutland  had  a 
I^tof  Bportiiig  over  the  moor.    Tho  soil  in  it  and 
in  the  highway,  I  umiLrstun J,  belonged  to  him.  He 
ktd  hntts  in  which  people  stood  to  ihoot  grouse 
Afrcnorer  them  from  the  moor.  Theae  Imtti  wwe 
naie  200  yards  from  the  road,  so  that  shootbtg  hom 
them  wotud  not  infringe  tho  provisions  of  acction  72 
of  3  &  G  Will.  4,  c.  50,  which  inohibits  any  porsuu 
from  urantonlj  firing  otT  any  gun  within  lifty  feet  of 
the  centre  ol  any  carriageway  or  cartway.  Some 
sU  botts  wera  within  the  prohibited  distance.  It 
im  ptoved  tibat  tibe  plaintiff  went  upon  tins  high  road 
daring  a  grouse  drive  for  the  express  purjwse  of  jire- 
moting  the  grouse  from  flying  towards  the  butts,  and 
thiu  interfering  with  the  right  of  sporting  which 
vMbcuigeMraaedbjtbedtueaiidhisfcienda.  On 
diis  point  the  evfdenoe  was  so  eondnslTe  tiiat  we  are 
fold  that  the  Lord  Chief  Justice  said  it  was  super- 
^.uous  to  protluce  any  more  witnesses  to  prove  it. 
The  keepers  seized  the  plaintifF,  threw  liim  upon  the 
rciad,  and  held  him  there  during  the  grouse  drive  to 
Dnvent  his  further  interference.   The  Lord  CSiief 
Juatice  directed  the  jury  that  the  plaintiff  was  not 
trMpossing.    Under  that  niUng  they  found  t^mt  a 
nominal  sum  of  os,  jjaid  into  court  was  sufbcient 
dAmages  for  the  assault  upon  him.    Counsel  then 
aid  that,  after  his  lordship's  ruling,  he  could  hardly 
ftm  the  counter  •claim,  which  aaserted  that  tiie  act 
of  flie  ptaintiff  was  a  trespass  and  sought  for  an 
injonction  to  restrain  him  from  repeating  it.  This 
counter-claim  is,  in  fact,  an  (K^uital>le  cross-action, 
which  may  now  be  brought  in  the  Queen's  Bench 
Sirision :  see  section  24,  sub-section  3,  of  tho  Judi- 
catoie  Act,  1873.   Where  a  trespass  is  committed  in 
MWrtiuil  of  a  fancied  right,  and  it  is  shown  that  it 
wfll  he  repeated  unless  prevented,  tho  Court  of  Chan- 
cvry  has  constantly  r^nitited  injniuitions  to  pcersnt  a 
rcjietition  of  the  trespass. 

rpon  this  point  there  is  now  before  as  a  cross-appeal 
by  the  defendants.  They  asked  for  an  injunction; 
but  upon  being  pressed  by  me  on  that  point,  counsel 
sail!  he  wouM  not  insist  upon  the  injunction,  but 
(desired  tlie  decision  of  this  court  by  declaration 
whether  or  not  the  act  of  the  plaintiff  was  a  misuse  of 
the  soil  of  the  highway  which  amounted  to  a  trespass. 
It  is  not  nnosnsl  in  rae  Ghan<:(>ry  BivMom  to  make 
such  a  declaration  without  jroin;^  on  to  grant  an 
injunction.  It  clearly  may  lie  done  under  oni.  2o, 
r.  0.  Whatever  may  he  thought  of  the  so-called  sport 
of  standing  in  a  butt  and  shooting  at  grouse  driven 
orer,  it  is  not  prohibited  by  law  ;  and,  subject  to  the 
pravisiona  of  the  statute  to  which  I  have  referred  for 
me  protection  of  wayfarers  upon  the  high  road,  it  is  a 
not  unlawful  exercise  of  the  n'^]\t  nf  the  owner  of  the 
l&nd.  The  plaintiil  went  upon  this  highway,  not  for 
the  purpose  of  exercising  as  one  of  the  puhBe  Mi 
lif  ht  of  passage,  but  of  interfering  with  the  grouse 
dme  by  placing  himsdf  upon  tiie  soil  of  the  highway 
•o  as  to  prevent  the  grouse  from  flying  over  tho  butts. 
In  his  own  language,  tiiken  from  Lis  evidence,  he  says  : 
"  I  certainly  meant  to  lake  up  my  jKisition  in  front  of 
the  butts.  "  I  went  there  to  defend  tht^  public 
right."  "Witb.  great  deference  I  am  unable  to  agree 
that  this  was  a  use  of  the  right  of  passing  along  the 
highway.  I  think  it  was  an  abuse  of  that  right.  In 
otlier  Wnrds,  it  was  a  iivi'  i,f  tin-  soil  of  the  Lij^hway 
for  another  purpose,  which  use  interfered  with,  and  was 
intended  to  interf(.>re  with,  «  light  which  was  then 
being  esenaaed  by  tiie  owner  of  the  soil,  and  was 
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incident  to  that  ownership.  Such  a  misuse  of  the  soil 
(if  u  highway  is  a  trespass.  There  seems  to  have 
been  suiHcient  evidence  that  the  plaintiff  was  not  only 
asserting  a  right  to  do  what  he  did,  but  also  that  his 
intentioii  waa  to  repeat  his  intarf  erenoe.  This  strictly 
would  entitle  the  deftadants  to  the  aaristaaoe  of  the 
court  by  injunction  to  prevent  a  repitition  of  tho  act. 
But  this  is  not  pressed  for;  and  I  think  that  the 
defendants  are  entitled  at  any  rate  to  a  declaration 
under  ord.  25,  r.  5,  upon  their  countor-daim,  that 
under  the  efroomstancce  the  plaintiff  upon  Ootober  8, 
18W,  wlien  stopped  by  the  duke's  keepers,  was 
tresijussiug  upon  tho  soil  of  tho  highway.  I  am  not 
so  luueh  iiuprt'ssed  with  the  coiisequi  nces  of  granting 
an  injunction.  Tho  court  exercises  tho  power  of 
enforcing  such  an  order  by  imprisonmont  with  very 
great  care  and  oaution.  The  damages  giTea  to  the 
plaintiff  for  the  alleged  ssiaTilt  upon  nun  by  the 
keepers  (nitho  assumption  that  he  was  not  a  trc3i)asser 
were  only  os.  They  would  not  be  more  on  the  ruling 
that  he  was  a  trespasser,  and  the  defendants  do  not 
ask  to  alter  the  amount.  The  plaintiff's  aopeal  fMls» 
and  mmt  be  dismissed.  The  defendants*  appeal 
succeeds.  The  plaiiitifFs  elairii  is  dismissed  with  costs. 
Tho  defendants'  counter-claim  is  allowed  with  costs. 

JudgmaU  aeeordiiiglff, 

Solidtan  for  tto  pUuntiff,  .ffood  jBom  A  Cbh 
Sdioitors  for  the  defendants,     L,  F,Esn^  Cb. 


From  Prob.  Div.  &  Adm.  Div. 
(Lord  Esher,  H.B.,  and  Lop  s  }  Dec  9. 

andKay.  L.J.T.)  ) 

"TlTK  L-VNCASItlRE."  (rt.) 

S/iijtpinij — Adiniruity — Cvlluion — Fog — Hegulatiomfor 
Frtventing  CottMotu  at  Sea.  art.  18. 

lit/  article  18  of  the  JtfguJatiom  Jar  Preventhig  Col- 
lisions at  Sea,  *'  Every  steamship,  when  approaching 
aniithff  aJiip  so  as  to  involve  ri.tk  of  collision,  Booll  ^Otketi 
her  sjierd,  or  stop  and  revi  rse  if  neresmri/.^' 

During  a  fog  the  tchi*(le  of  the  stemnship  A.,  hound 
tattward^  vn»  firtt  heard  by  the  tauter  qf  toe  eteaauKip 
Ij.,  hound  vteitward,  a  point  or  a  mri^  and  a  hat/ m 
fiii  ntnrlntanl  hrnr,  and  th>  Munul  of  the  whistle  gradually 
broad' in  d  until  it  reached  to'"  nud  a  half  to  three  poinU 
on  that  huw.  As  the  next  whi*tlr  did  not  seem  to  broaden, 
the  matter  of  The  I«.  ttopj^  hit  engine$.  The  next 
wMtUe  mUtfted  him  tAof  A.  teas  porting  and  daring  an 
his  starboard  bow,  and  he  thrrrujton  rnrrsed  his  enginetm 
The  tiro  vessels  cumr  into  collision;  but  i/  A.  Aod  noC 
ported,  fhrij  would  harr  jMifyrd  ■•<  tar  board  to  ttorboUfAlM 
ucttr/i/  parallel  and  opposite  caitr/>ri, 

Ilild,  by  the  Court  of  Appeal  [affirming  the  Jodyment 
of  Barnes.  J.),  t»  on  ocftOM  c/  doamM,  thai  The  L.  ttm 
to  blame  for  the  coRMm  oi  1M0  at  The  A* 

The  Ceto,  14  App.  Oat,  670,  followed. 

Appeal  by  the  owners  of  the  steamship  Laneathirt 
from  the  judgment  of  Barnes,  J.,  in  an  aotion 

by  tho  owners  of  the  steamship  Ariel  against  the 
owners  of  'The  Lancashire,  arising  out  of  a  collision 
between  the  two  sh^  Whioh  tOW  phuw  OB  the  UMh 
of  Juno,  1892. 

The  following  statement  of  the  faots  is  takm 
from  the  judgment  of  Bamos,  J. : — The  Ariel  was 
a  steamer  of  1,4j2  tons  net  and  2,020  tons  gross 
register.  At  th(?  time  of  tho  collision  she  was  on  a 
voyage  from  Varna  to  Hamburg  with  a  cargo  of 
wheat.   Th9  Laneathin  was  a  la^er  Tsnel  of  2,712 

(a.)  Beportcd  by  F.  O.  BooDrwnr,  Esq.,  Baniiter- 
I  at-Law. 
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I  net  and  4, 193  tana  gross  register,  and  her  tnrgo 
was  about  3,300  torn  of  dead  weight.  She  was  on  a 
roy&f^  from  London  to  LiTOrpool.  The  oolEsion 

took  place  in  the  neiphbonrhnofl  of  Tlif  Oorr*  light- 
bliip  ill  tlie  English  Channel  shortly  aftt  r  S  p.m.  on 
tbo  loth  of  Juui'.  The  cvidfnco  of  tlic  mustiT  of  Tlir 
Arirl  was  that  about  p.m.  sho  passed  8t.  Cathe- 
rine's light,  that  her  eoame  wa«  about  £.  by  S. ;  that 
abont  4.30  it  came  on  fognr  and  her  engtiiei  were 
reduced  to  hatf-speed;  ana  at  4.fiO,  when  the  fog 
bccfiino  (lonsor,  tlm  engines  were  reduced  to  dead 
slow.  Shortly  after  7  i).ni.  Tii'  Ari'l  was  in  the 
neighbourhood  of  Tlir:  (hrtn  lightship.  At  S  p.m. 
tbo  captain  gave  the  order  to  proceed  as  slow  as 
powillW,  and  after  that  the  spc«d  was  only  two  knots 
an  hour.  The  matter  of  The  Arid  stated  that  at  five 
minntee  past  eight  he  heard  a  stmm  whistle,  ap- 
parently right  ahead  u  lonp  way  ofT,  tli;it  thiit  wliLttlo 
W!is  h<'ard  from  time  to  tniie  iiiid  his  own  wiiistle  was 
Rounded  in  annwei  to  it,  hihI  after  listening  for  about 
ten  minutes  he  ported  to  about  E..S.E.  After  port- 
ing, as  the  ve.«sels  were  getting  close,  he  heara  the 
whistle  of  Tht  Laucathire  oa  his  port  bow.  He 
steadied  at  BJIE.  and  the  whistle  did  not  get  any 
brooder.  Aboat  five  minutes  after  he  had  steadied  ou 
the  E.S.E.  rourso  he  saw  tlie  steamer  ult'>ut  two  points 
on  his  j)ort  bow  a  lengtii  or  two  ofT,  an<i  he  thereajK)n 
reversed  liis  engines  and  put  his  helm  bard  aport,  but 
was  struck  about  1^  feet  abaft  the  stem  on  tlie  port 
how,  the  time  of  the  collision  being  ahout  8.20  p.ni. 
Tie  AriH  was  ^  so  much  damaged  that  die  aanlc  early 
the  next  morning.  The  aooount  given  by  the  master 
of  The  Lananhire  was  that  at  5.7  ji.in.  his  ship  was 
abeam  of  Beachy  Head,  prm  eedlng  on  a  courHc  of 
N.  82"  W.  magnetic.  At  G.15  fog  abend  was  noticed. 
At  G.30  he  ordered  the  enj^nes  to  be  slowed,  and  at 
6.3d  he  proceeded  dead  slow.  At  7.4G  he  heard  a 
steam  whistle  a  point  or  a  point  and  a  half  on  his 
starboard  bow.  He  continued  to  bear  this  whistle, 
and  it  gradually  broadened  on  his  starboarri  bow.  He 
repeated  the  order  dead  slow,  and  tbo  last  bh«t  before 
bis  suspicions  were  aroused  wivs  from  two  and  a  half 
to  three  points  on  his  starboard  bow.  He  then  heard 
a  whistle  which  aroused  his  sus]>icions  because  it  scorned 
to  come  from  the  same  direction  as  the  previous 
whiatlOi  and  not  to  be  continuing  to  broaden.  He 
therenpon  stopped  his  engines,  his  speed  up  to  that 
time  being  abnut  thi-ee  and  a  half  knots  through  th<> 
water.  The  next  whistle  satisfied  hiin  that  77i(  Ariil 
was  jiorting  and  closing  on  his  starboard  bow,  and  ho 
tbeit'foro  riiverscd  his  engines  full  speed.  He  heard 
two  uiun-  blasts,  and  as  the  last  one  was  dyxDg  away 
The  Ariel  oome  into  sight,  croasiag  him  at  an  angle 
of  abont  fbrty  degrees.  When  first  seen.  The  Ariel 
was  about  l.<0  yards  ofT,  two  and  a  half  to  tlin?e 
points  on  'I'/n  f.iiiii;f</,i,  t'i  starboard  bow.  According 
to  the  evi<lence  of  the  captain  of  VV/r  l.itnnithin:  the 
collision  took  jilace  at  seven  minutes  past  eight. 

Article  I  S  of  the  Kegulations  for  tne  Prevention  of 
Collisions  at  Hea  provides  that  "  eveiy  steamahii). 
when  approecliing  another  ship,  so  as  to  inTolvo  risk 

of  collision,  slitill  Nliieki'ii  her  sjieed.  or  stop  and 
reverse  if  necessary."'  The  learned  judge  found  that 
The  A 1  e  /  w!is  to  bbiine  for  porting,  and  not  slacking ; 
with  reference  to  77<r  /^uuat^liin-  lie  put  the  following 

Iuestion  to  the  nautical  assessors:  "Were  fh'.'  in- 
ications  by  the  whistle  from  The  Arirl^  under  the 
circumstances,  snch  as  to  convey  distinctly  to  a 
master  of  reasonable  skill  in  the  locality  in  which  the 
ve8!iels  were  tlrit  the  two  vessels  w<'re  so  approach- 
ing that  they  would  pass  well  clear  of  each  other 
without  risk  of  <'iieli  other,  until  The  An\l  ported  ?" 
The  naiitie.d  assessors  answered  that  ouestion  in 
the  negative.  The  learned  judge  was  therefore  of 
opinion  that  The  Laimikire,  u  not  having  daokened 


speed  sooner  than  she  actually  did,  had  not  complied 
with  article  18,  and  he  hdd  that  The  Lancaehire,  as 
well  as  The  Arid,  was  to  hbune  for  the  oolBnoB. 

The  owners  of  The  Lancashire  appealed. 

.Sir  Richard  WebtUr,  Q.C.,  and  BuckuiU^  Q.C.  ^A,  D. 
Batffon  with  them),  for  the  owners  of  Lmumkire. 
— The  learned  judge  in  the  court  below  was  wrong  in 
holding  that  The  Lancashire  was  to  blame.  The 
evirleitce  shows  that  the  master  of  The  Luncathire 
complied  witli  article  18  of  the  Kegulations  for  Pre- 
Tenting  Collisious  at  Sea.  He  stopped  bis  engines  as 
soon  as  there  was  any  indication  of  risk  of  collision, 
and  ravened  them  when  it  became  necessary.  The 
question  asked  by  the  learned  judge  of  the  nautical 
assessors  ought  to  have  been  put  affirmatively  in  the 
terms  of  article  IS;  put  as  it  was  in  the  negative 
form,  it  ])laces  the  test  too  high.  [KaY,  L.J.,  referred 
to  the  dirdim  of  Lord  Watson  in  Thr  I  'Hn,  14  App. 
Cas.  C70.  38  W.  B.  Dig.  187.]  That  case  is  die- 
tinguishable.  beoaase  there  berth  Tassels  were  at  the 
material  time  on  oroasingoonnee,  and  both  vaassla  had 
indications  of  risk  of  collision.  [I^ord  BSflXR,  M.R. — 
Tho  question  pnt  by  the  learned  judge  ser  ins  to  have 
iK-en  taken  from  the  judgment  of  Lord  Herschell  in  The 
I  ''■to,  who  said :  "I  think  that  when  a  steamship  is  ap- 
proaching another  vessel  in  a  dense  fog,  she  ought  to 
stop,  unless  there  he  such  indications  as  to  oonv«nr  to  ft 
seaman  of  reasonable  skill  that  the  two  Tsassw 
so  approaching  that  they  will  pass  well  dear  of  one 
another."]  Twn  duties  nre  imposed  liy  article  18, 
first,  to  slacken  speed  when  the  vessels  are  aj>proach- 
ing  so  as  to  involve  risk  of  collision  ;  and,  secondly, 
to  reverse  if  neci^sary.  The  evidence  shows  that  the 
master  of  The  Lain <is/,ire  fulfilled  both  these  dutiea. 
There  is  no  hard  and  last  rule  in  theee  eases,  hot  eadi 
case  must  depend  on  its  own  cboumstaneee:  The 
Viudonwra,  [1891]  A.  C.  1,  '{9  W.  R.  Dig.  211. 

rvbe,  Q.C.,  and  T.  F.  Dawson  Miller  {Sir  WaUer 
Phittimore  with  them),  fdr  the  owner  of  The  Arkl, 

wen»  not  callefl  upon. 

Lord  EailEH,  M.K. — I  think  we  arc  bound  in  this 
case  by  the  decision  of  the  House  of  I^iords  in  The 
CHo.  Itisdear  that  the  seoond  whistle,  heard  on  the 
same  hearing  as  the  one  before  showed,  considering 

tho  way  in  which  tho  vessels  were  approaching,  that 
'The  Arid  had  ported.  We  have  asked  our  assessors 
this  question,  "When  '!':■<  /,  Ml  roj/iir*' stopped,  were 
the  indications  such  as  (n  slmw  to  the  captain  of  The 
Lamwhirr  distinctiy  atei  e.^uivoOaUy  ttMl  if  botti 
vessels  continued  to  do  what  it  appeared  ttagr  wam 
doing  (that  is,  the  one  proceeding  slowly  on  Mid  the 
other  ji  irtiiip  towards  the  other),  they  would  pass 
clear  witliout  risk  of  collision 'r  "  The  answer  is, 
"  Xo."  1  tliiiik.  thetefore,  that,  in  olMsiienco  to  the 
decision  of  the  House  of  Lords,  the  learned  judge  was 
right  in  holding  that  The  Lancashire  was  to  blame  as 
well  as  Tiie  Arid.  I  think,  however,  that  this  OSB- 
strucUon  of  the  role,  so  fkr  aa  it  reiatsa  to  ateaam 
approaching  each  other  in  a  fog,  IB  a  new  ooe^  bat  it 
is  binding  on  this  court. 

LovBS,  I*.  J. — am  of  the  aame  opinion. 

K.W.  L.J. — I  agre<'.  There  are  two  alternativea 
pmscribed  by  the  rule,  and  in  the  ein  umstjuicee, 
acconling  to  the  construction  put  upon  the  rule  in  The 
Ceto,  the  captain  of  The  Lancashire  ought  to  have 
stopped  and  ravarsed.  He  did  not  reverse,  but  only 
stoj>ped.   He  is,  therefore,  to  blame  for  not  obeying 

the  rule. 
Appeal  dismissed. 

Solicitors  for  tho  appellants,  Priichari  S  StlU,  fOT 
BalrtuH,  li'urr,  <i'  liaUaou,  Liverpool. 

Solioiton  far  the  xeajpondent*  C^iunjt  4k  Son* 
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Im  rb  Adams. 


BlOR  CJotlRT. 


IKig^  Ottuct  of  Sluf  tin. 


Qua.  Div, 


Juaa  1 ;  Dee.  SO. 

/»  re  ASAMa. 
Adam  «.  Adams,  (a.) 

/i/ii.^ —  Cuntimjent  interest  —  futenitfJiiite  income — 
MmiUtmnee — t'oHVtj/aneing  Act,  1881  {ii  db  45  Vict, 
r.  41),  •.  43. 

hj'titt  (vutingt  iithj  eidiUtd  to  a  ahare  of  retUlue  t»n 
k  olimBtd  tna»nfeiiait«B  out  tjf  the  income  thereof  until 
mifHtem  attaime  «  ureM  inkreet. 

In  n-  J.-ffor>-,  30  H'.  /?.  •J34,  [1891]  1  r/,.  07 1.  ,,,,.1 
InreUurton,  Bauka  v.  Heuveiir  [1802]  2  Vh.  4U 
IT.  M.  Dig*  97,  eoHtidered. 

Adjoarned  summoos. 

The  testator,  J.  O.  Adams,  who  died  in  1890,  by 
hij  will,  dati-il  March  22,  IS.S",  deviswl  and  bequeathed 
tbe  residue  of  hiii  real  and  personal  estate  upon  trust 
for  sale  and  convernon,  and  directed  his  trxuteca, 
•iter  payment  of  his  fiUMml  and  teatamentaiy  ex- 
lenses,  to  ttaad  poaiened  of  the  proceeds  of  nle  of 
lis  residuary  estate  in  trust,  as  to  one-third  part 
fh*?reof,  in  equiil  shares  ft)r  all  the  children  of  tbe 
t  siator's  brother,  Thonms  Adams,  who  should  survive 
lum,  the  testator,  and,  being  sons,  should  attain  the 
sge  of  twenty-one  yean,  or,  being  danghten,  eboold 
•ttain  that  a^  or  many. 

ThoiniM  Adams  dip<l  before  the  date  of  the  will 
JeaTinp  six  chikln.-ii,  nil  < if  whom  survivetl  the  testa- 
''■r.  None  of  thetu  had  attained  as  yet  a  vested 
Interest,  tha  eldeat  being  eigbteen  yean  of  age. 

This  vrn  an  originatiBg  mnnmone  on  behalf  of  the 
Kx  infimt  children  of  nomas  Adams  as  plaintiffs,  to 
which  the  truste<  s  of  the  will  and  the  next  of  kin  of 
thr-  testator  were  inude  defendants,  asking  for  a 
di!cIaration  that,  and*  r  tli<<  Conveyancing  Act,  1881, 
s.  43,  the  troateea  of  the  will  might  be  aathoriaad  to 
qiply  the  inoomo  of  one-third  of  tbe  rendoe  for  the 
maintenance  of  the  plaintiffs. 

n*.  Webeter,  for  tbe  pUintiffii.— The  infants  are 
CDtttled  to  maintenance  under  the  ConveyancinK  Acl^ 

F.  -l.}.    Chitty.  J.'s  decision  in  /»  r*  ISitrton, 
BaUts  V.  JJfart,,,  [1H«J2]  2  Ch.  .iS.  40  \V.  li.  Dig.  97, 
correct. 

He  also  referred  to  In  rr  Cotton,  24  W.  E.  243.  1 
OLD.  232:  FurnmuT  v.  Ruckrr,  W.  N..  1879,  p.  183; 
U  rr  Jtfftry,  39  \V.  R.  234,  [1891]  I  Ch.  671  ;  Hhep- 
lurd  V.  Jtx/ram,  Amb.  448;  Afilisy.  A'orn"*,  5  Vcs. 

;  S<  i>(t  V,  J-.'arl  of  Sidrhoraiigh,  1  Beav.  154; 
lii^h/ord  V.  J/achnaii,  0  Hare,  47.> ;  ilrnudon  v.  Agton, 
2  Y.  &  C.  Cb.  30;  Urern  v.  2  Atk.  473; 

h'ldmam  Xidman,  40  L.  J.  Gb.  Sid,  19  W.  B. 
Dig.  4. 

■<}utkall.  for  the  next  of  kin. — The  infants  are  not 
entitled  to  tbe  inoome  aooming  daring  their  infancy. 
He  relied  on  /n  re  •A'Jefy,  nnd  /a  re  Didbon,  J/ill 
Orunt,  33  W.  E.  511,  29  Cb.  D.  931. 

[I'lttnmal,  for  the  trustees. 

Dw.  20.  —  NoBTH,  J.  [after  reading  tbe  will 
M  abovn  set  out]. — Now  what  is  tbe  effect  of  this 
rift  ?  Who  taken  the  income  of  tbe  one-third  share 
if  the  residue  ?  Can  it  be  used  for  the  infants* 
a.»inf »-tirtn<  <•  '  It  is  said  that  In  rr  Jrffi  rij  wsiA  not 
igbtj^  decided,  and  1  am  asked  tn  follow  the  (le<'i8ion 
<  Chltlj,  J.,  in  /a  re  Iturton,  Ihtuk-.i  v.  llmim.  I 
sve  rerj  fdly  noOMridered  my  decision  in  in  re 
'/try,  uid  I  eee  no  naaon  for  departing  from  tbe 

(a.)  Beportcd  by  C.  F.  Dukcan,  Esq.,  Barristcr-at- 

Law. 


view  I  then  took.  Tho  distinction,  however,  between 
that  case  and  the  {)rescnt  is  that  here  no  dlfld  baa 
attained  a  vested  interest.  As  regards  tbe  «aae  ol 

Fumeaux  t.  Rueker,  wbieb  I  referred  to  in  /n  re 

Jt  tjmi,  I  then  thought  it  was  a  f^ift  of  residue,  but  I 
tiud,  on  referring  to  the  registiar'H  books,  that  it  was 
a  si)ecitic  pft.  Tliero  it  was  dcciilwl  that  the  income 
of  the  property  fell  into  the  residue  until  tbe  eldest 
child  attained  twenty-one,  when  be  wonld  be  entitled 
to  it,  the  other  children  becoming  successively  entitled 
as  they  attained  vested  interests.  The  other  ca.HO  I 
wish  to  refer  to  is  Shepherd  V.  lui/rinn.  A  testator 
ifiive  hijj  residue  to  such  children  as  his  daughter,  who 
was  then  unmarried,  should  have  of  her  body  lawfully 
begotten.  The  inoome  was  directed  to  be  aocumolated. 
The  daugbter  married  and  bad  tbree  ebildren. 
Sr'c/'/.Ti/  V.  /iii/riiia  was  a  bill  by  two  i)f  the  chiMrcii, 
tho  third  Ix-ing  defendant,  all  of  them  being  infants, 
to  have  it  decided  who  was  entitli'd  to  the  accumu- 
lation, and  prayed  for  an  account  of  the  income  and  a 
declaration  that  so  much  of  it  as  became  doe  fhim  tbe 
birth  of  the  first  child  till  the  second  was  bom 
belonged  to  the  tirst,  and  so  much  of  it  as  became  due 
from  the  Lirth  of  tlio  second  child  till  the  third  was 
bom  belonged  to  tho  fir!>t  and  second,  and  so  on. 
There  Northington,  C,  said  he  was  very  clear  that 
the  infants  took  a  defeasible  interest  in  the  residue— 
defeasible  in  this  sense,  that  other  children  might  be 
born  and  diminish  their  sharas— and  decreed 
acconling  to  the  prayer  of  the  bill.  That  case  seems 
to  me  very  like  tho  present.  But  it  is  said  the 
vesting  there  took  place  at  birth.  Whether  tbe 
vesting  takes  place  on  bfatb,  subject  to  being 
divested  on  death  under  twenty-one,  or  whether  it 
takes  place  only  on  the  attainment  of  twenty-one, 
seems  to  me  a  miittei  of  detail  and  ii<ii  of  principle. 
Suppose  that  in  the  present  case  Thomas  had  been 
alive,  and  the  gift  had  been  to  all  the  children  of 
Thomas ;  if  Thomas  had  had  one  child  at  tbe  testator's 
death,  that  child  would  clearly  have  taken  a  vested 
interest  in  the  whole  share  of  the  residue  left ;  if  a 
second  child  was  born  after  the  testator's  death,  the 
vested  interest  of  the  first  child  in  the  whule  would 
bave  been  directed  according  to  SheuJterd  v.  lugmm, 
and  he  would  bave  only  been  entitled  to  a  vested 
interest  in  one-half,  and  so  on.  Thnt  is  very  like  tliis 
case.  I  considerpfl  Slirpfierd  V.  Iii^/riin)  in  poitit  in  Jn 
rr  'fffftry.  and  1  still  consider  that  it  is  binding  on  me. 
Now  with  regard  to  tbe  income.  It  is  said  the 
ebildren  take  an  interest  in  tbat  also;  but  it  is  wrong 
to  say  they  take  it  911a  income  of  the  capital  in  which 
they  have  an  int«re8t.  It  is  undisposed  of  income, 
and  as  such  Ixcoiiies  jmrt  of  tho  residue;  but,  Iwing 
part  of  the  residue,  the  income  belongs  contingently 
to  the  infants  in  the  same  way  as  the  capital  belongs 
contingently  to  tbem.  Tbat  being  ao,  in  my  ofiinion 
the  income  is  income  to  whicb  uie  infants  are  oon- 
tinpently  entitleil,  and  of  property  to  which  they  are 
contingently  entitUtl,  and  may  b«'  applied  for  their 
maintenance  under  the  Conveyancing  Act,  issi,  s.  43, 
and  I  agree  witb  Chitty,  J.,  an  /a  re  Burton,  liaukt 
T.  Heaven  to  tbis  extenC  ^at  the  income  is  applicable 
for  the  miiintenance  of  the  infants  until  a  vested 
interest  comes  into  existence.  But  I  do  not  see  my 
way  to  go  Ix'youd  that  ])oint.  AVhile  tliere  is  no 
vested  interest  then  I  hold  that  the  income  is 
apI^iMble  few  maintenance  of  the  infants.  That  will 
carry  tbom  on  till  about  1805.  I  will  not  deoide 
what  will  happen  then,  and  I  declare  that  the  income 
is  applicable  to  the  in  iiiit.  nance  of  all  the  children 
till  one  of  them  attains  twenty-one,  or,  being  a 
daugbter,  matiiM. 

SoUdton  lor  all  parties,  In^,  (koper,  JTafmei. 
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KOH  Court.    Hope  v.  D*H£Doimxxx.— Lxbteb  v.  "BBsncr  Lnrm  ft  Box  (LnnrKoV    Hiob  Ooun. 


Chan.  Hir.  \  — .  ia  i « 

Kekewioh,J./  Feb.  14. 15, 

HOFE  V.  D'HfiDOUTILLB.  (a.) 

Teu'liit  f'<r  life  and  rf  imtiudi  rmaii — LtimU  n-t(i"l  o)i 
trust  /or  tale — No  yower  o/  jpottpowment — Enjoyment 
tf  ineome  in  tpeaie. 

ir/irr-  !:tri'h  iirr  viiitil  ill  (nistees  upon  trif^f  fur  milf 
an<l  iiu  fitmtut  uj'  the  proceeds,  and  payment  of  t)ie 
income  of  Me  investments  to  a  ttMUtt  for  life,  witU 
rtmaindian  over,  and  without  anif  potoer  foi^pionemeut, 
ika  iauuU  for  life  i$  entiiUed  io  fteeive  the  $ut  rente  and 
froflU  until  »ueh  ooavmion. 

Porther  ronsidoration. 

By  un  indt  ntuM-  datwl  the  31«t  of  October,  1S,'»1, 
tbo  Comtc'ss*'  d'lli-duiivilli'  ussi;i^iifd  to  tnistff.s  tlio 
moiuty  of  oiic-tbird  of  certain  leasehold  lands  and 
heraditaments  held  under  lease  periodically  renewable, 
vpon  trust  dmiog  tbe  lifetime  of  the  Comt«Mek  topay 
tne  annual  profltB  nnto  h«r  or  her  appointees  for  ner 
separate  use  and  with  restraint  t>ii  anticipHtion,  and 
immediately  after  her  decease  upon  trust  to  sA\  and 
convert  into  money  the  whole  of  the  said  moiety  of 
one-thicd,  and  out  of  the  clear  monejrs  to  arise  from 
sooh  sals  to  pay  the  som  of  £^,000  to  ber  husband, 
thti  Comto  d'llt'doiivillc.  and  invest  the  surplus  in 
stocks  or  funds  therein  uulliuiized,  and  to  pay  to  the 
Conite,  if  b(!  sliould  survive  Iut.  the  annual  dividends 
and  profits  of  the  trust  stock  during  his  life,  and  subject 
thereto  in  trust  for  such  persons  as  she  should  by  Jet d 
or  wQl  appoint.  In  the  year  1870  the  freehold 
roTerrion  of  part  of  the  Icasobold  pntmises  was 
convoyed  by  tbu  Kcclcsliustical  Ck)niniisHioners  to  tbo 
trustees  in  exchange  for  the  surrender  of  another  part 
of  tilO  premises  comprised  in  the  lease.  The  plaintiffs 
are  the  present  trustees  of  the  said  indenture  of  the 
31st  of  October,  1854. 

By  a  deed  poll  dated  the  ;Jrd  of  August,  ISSO,  tbo 
Comtesse  exercised  hor  power  of  appointtuont  after  the 
lifu  estate  of  her  hnaband  in  &Tonr  of  th«  varioas 
defendants. 

The  Comtesse  died  on  the  3th  of  March,  I  SS!),  and 
the  Comto,  her  husband,  died  on  the  2Nth  of  February, 
1890,  and  the  defendant,  Louis  Comte  d'Hedouvillc, 
is  his  kgal  penonal  sepresentative* 

SopkuuMt  Q.O.,  and  Dauney,  for  the  pidntiffli. 

Wurmi'it'ftim,  Q.C.,  and  Wurri'n'jfitn,  for  tbo 
defemlant  Louis  Comto  d'llrdouvillo  and  Francois 
d'lledouville. — The  only  question  is  whethe  r  tlic  l  itu 
Comte  d'Hedouville  took  a  share  of  the  rents  and 
proflts*  and  whether  the  present  oomto  is  also  entitled 
to  •  ebue.  The  trustees  have  received  the  rents 
while  waiting  to  realize  the  property.  Is  the  capital 
or  income  to  benefit  })y  it  ?  There  is  no  iutcst.icy. 
Neither  corjina  nor  income  shouhl  guiu  by  the  iion- 
OOnversion.  The  deed  of  appointment  deals  witli 
eonMM.  Why  ahould  the  tenant  for  life  be  deprived 
oftbeaotiial  infloaia  in  order  to  iaersase  tiie  capital* 
In  n  Thomat,  Wood  Thomat,  40  W.  S.  70,  [1881]  3 
Gh.482. 

Ufarlen,  <?.C.,  and  YardUy,  for  the  defendant 
Mrs.  Harris,  one  of  the  appointees.  —  We  coa- 
ti'ud  the  doed  of  appointmont  sweeps  up  all  that 
does  not  to  the  teiLxnt  foi  life.  The  rents  do  not 
go  as  income  for  this  period,  but  as  capital.  We  are 
entitled  «pect>,  or  no  one  is,  as  there  is  no  gift  of 
the  income. 

Athton  Cross,  for  the  defendants,  the  Contessa  di 
Quigini  Puliga  and  ber  infant  children,  who  were  also 

(a.)  Kcportedby  FlUNCis  T.  DuKAiEsq.,  Barristor- 
^t-Law. 


appointees,  urged  fliat  ibis  was  a  clear  caes  of  eqslt* 
able  conversion. 

McSwinney,  for  another  appointee.  Miss  Saruom.— 
The  trustees  are  bound  to  make  the  fund  as  large  u 
possible,  to  sell  at  once  and  invest.  The  taasatfor 
life  is  not  entitled  to  the  intermediate  rents. 

Norton,  for  a  mortgagee  of  Contessa  di  Paligi'i 

share. 

WiirmiiKjton  replied. 

KRKEWicn,  J. — The  point  I  have  to  decide  is  ooe 
of  novelty.    It  is  closely  connected  with  tiie  poiat 

decided  in  In  re  T/ionvis,  IVinxt  v.  Thomas,  but  c«eB- 
tiiilly  diflforont.  In  that  case  there  was  an  ospr(;« 
authority  to  postpone  conversion  ;  bore  thi  'juesiiun 
is  how  far  the  tenant  for  life  can  claim  to  enjoy  it 
«/MTi>  without  any  such  express  direction,  hi  tlut 
case  I  held  some  direction  must  he  found  for  suca 
enjoyment.  Here  I  find  there  is  one  thing  wanting, 
namely,  no  power  of  postpononiont  and  no  indicati  on 
that  any  party  contemplated  any  postponement.  It  is 
conceded  that  there  has  been  no  wilful  delay,  rnder 
these  circumstances  what  ought  to  he  done  ?  li  the 
delay  had  been  blameworthy,  another  queitioB 
would  iirise  ;  but  1  a§sume  that  conversion  has  h?«n 
effecte<l  as  soon  as  circumstances  would  j)eruiit.  Tut- 
ting aside  the  £l,0(M),  it  is  siniider  totre^it  the  C  iuti* 
aa  tenant  for  life.  He  is  to  have  the  proceeds  of 
authorized  invi^tiiients,  but  there  is  nothmg  to  lug- 
gest  that  anyone  else  should  take  any  inooms  iriiidi 
ho  docs  not. 

Tile  romtt'sse  bus  jiuijinrted  to  ap])oint  moro  than 
she  could  :  there  is  no  jiower  for  her  to  ap{*oint  morv 
than  tbo  procwds  of  sale.  If  I  auiuot  extract  from 
the  documents  a  gift  of  the  rents  to  some  one,  thej 
are  nndisposed  of  and  revert  back  to  the  seltior. 
N'ow  us  the  object  of  conversion  is  to  turn  land  iiito 
investi'^1  money,  so  lonfr  as  that  Ls  not  defeated  tL'-ra 
is  nntliing  ineonsisteiit  in  holding  that  the  tenant  for 
life  is  to  receive  the  nmts.  I  am  driven  to  Umood- 
dusion  that  the  settlor  intends  that  the  income  dull 
bebng  to  the  donee.  The  altomativo  is  a  aotifloil 
conversion  as  an  investment  in  Consols  or  in  a  4  ptr 
cent,  sectirity,  in  cither  c4iso  taking  away  smaotbin? 
from  the  ceslin'  f/ue  trunt,  taking  out  of  capital  tu 
give  to  the  tenant  for  life.  This  does  not  sohre  tbe 
difficulty*  It  really  works  a  disadvantage  to  the 
remaindermen,  who  may  or  may  not  gret  the  rests  to 
compensate  them.  T  bold  that  the  intent irn  i<  fir 
the  tenant  for  life  to  take  the  income,  whatever  it  u.ij 
eooSist  0f> 

•Solicitors,  Shonhn'd'je  if-  ^ftl!/  ;  Ciiy.rt'Uf,  Ai3o» 
IlitcliiHs,  cC'  JJrabant;  Denton,  Hall,  <&  JJuryin;  Lait' 
reiiee,  (TraAam,  Jt  Cb. 


Peb.  r 


Chan.  IMv.  1 

Vaugban  Williams,  J.  } 
LiSTEit  r.  Henuy  Lister  &  iSon  (Limitep).  (a  ) 

Company — Debenture — First  and  second  issue — Pricntf 
—Beiwit—"  0itttlttndins'*—8erie$  q^debadnm. 

A  limited  company  had  power  nnder  it$  memmnaifaa 

to  raise  vioney  hy  the  issue  nf  delientures  teeured  hfm/rt- 

<jn<it  or  vtlirririnr  fijmii  till  nr  any  jxirt  i  f  I'N  \^r^- 
The  comitany  f  •■  ,'/,•/  nftrr  its  inairjinrufion  tuvi  • 
series  of  d«bent"n  ^  h,aded  "  Itisuf  of  £10,000  Six  f** 
OeHt*  Mort^lS^  Debeuturet."  Ench  drl-fnttiif  imt  ».< 
teeure  ElffO,  and  the  eomjxtny  chinjtd  all  j>rvj':rti, 

(«.)  Eeported  by  V.  de  S.  Fowkb,  Esq.,  BsnirtW' 
•t*Law. 
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HiohOovst. 


LuiBK  V.  HxBnnr  Lnrrat  &  Sox  (Luiixed}. 


High  Cohst. 


iHi.jttt  to  the  cnnilitious  ntdorsed  thereon.  The  fifnililion* 
^litfi  thai  the  debenture  WM  vue  0/  a  ieriet  iuutd  or 
aiout  to  be  issued  by  the  eompat^  tgwn  and  mtfjeU  I0  the 
iik  muliUotu /or  securing  OH  agtfreijate  »um  and  interest, 
and  that  the  debentures  as  and  when  resjtertiwhj  itmed 
>h  ii!'l  iprrtttr  ((.•!  crnitiiii/  ifi/itiinii>iis!y-i)ri:rn'(li'ii</  jIiMtt- 
iitij  i'l'inji^  the  uiidtrtakiiig  and  property  of  tlf 

nmj'iuij,  ituhjrrt  t'l  ft  Certain  jnortgofft  Jitr  securing  t<>  the 
Imldm  raUabtit  and  equally  inter  ae*  and  without  any 
frtfiraue  or  f trior ity  one  over  another,  bid  in  priority 
ttt  nil  other  deht«  j'ur  the  time  Ix  ing  vwiuy  by  t'l'  '  ■  ;•- 
jianif  [mire  a»  a/orcfuid),  n/  the  princijitil  moneys  and 
iiiirrrtt  ouriuy  iijmii  the  dfltfutiires,  and  as  prtrlndimj  the 
aimpany,  whilst  any  of  tlic  debentures  should  remain  in 
font,  from  creating  or  making  ang  faxtker  mortgage, 
dmrjt,  tHeumbranee,  or  security  upon  or  offer  its  under- 
taking or  its  property,  in  competition  with  or  otherwise 
than  tiihjfd  or  lit  aubordiinilii'H  t'l  the  debentures  then 
vtMiuJiuy.    Suh»e<juetitly  the  company  issued  a  second 
teritt  of  debentures  in  similar  form  to  the  Jirel,  exegtt 
tf  at  the  eondiiioH*  ^ated  that  tneee  tatter  debenturet  were 
"ttAfeel  and  in  ittbordination  to  the  debentures  which 
l<t'-t  fihcndy  Iftn  issued  kg  the  company  for  securing  an 
<'97''eg*tt<'  princijxd  sum  of  £10,000  and  inti  rnt  at  the 
rale  of  £G  jter  cent,  per  annum,  or  such  if  thtm  fW  are 
Mw  euUtanding,"    Neither  series  of  debentures  was 
timnd  ftjr  a  truet  deed.    Some  of  the  first  series  of 
Metdures  were  issued  before  the  date  of  the  sicond 
tharge,  and  others  of  the  first  scries  were  issiud  sulii!'  - 
HH'htbj  til  the  Miond  charge. 

II'UI,  that  the  wortbt  "  i(t/n  uturta  alrmdy  issued" 
mnut  thi  jitri'H  if,  and  uid  thr  particular  dilnulurts 
atrtady  iuued,  and  thai  the  word*  "  or  such  of  them  as 
erenow  ontttanding**  meant  such  of  them  us,  having  been 

itW'.'f,  ,',.(./  lint  hen  jMiid  off.  It. id  tliiit,  'niiKi'iiicntly,  nil 
the  inrond  debentures  were  postponed  to  all  the  first 

debentures,  whenever  iuuedt  exerpi  mmA  <Aea»  aa  had 
been  reiMued. 

Debentun'-lioMers'  action. 

II<  nry  l,istiT  iV'  Co.  (Limiti  sl)  (liereaft-  r  f  iHud  the 
couiijaDy)  vfoa  iacorponted  in  1690  under  the  Ck>ui- 
JMIM  Acta,  1862  to  1886,  as  »  oompany  limited  by 


The  memorandttm  of  association  of  the  compnny 

pavo  power  to  burrow  or  raise  money  by  tlif  issiii>  of 
debentures  secured  by  mortgiigo  or  otherwis*'  iijton 
til  or  any  part  of  the  property  of  the  company.  The 
companjir  comtnanced  in  IbOO  to  laiae  asnm  of  i;iO,000 
by  tDe  tsBoo  of  a  series  of  mortgage  debentnres  for 
that  amount.     These   (3eb<'iitiire8  were  headed : — 
'•  Issue  of  £10,000  Six  per  Cent.  MortjEfago  Deb<m- 
•iir.-i.  ■  Kach  dobenturewaa  for  £UK>,  mul  the  company 
thereby  acknowledged  itaelf  to  owe,  and  bound  itself 
to  pay,  to  the  registered  holdsr  the  sum  of  £100  and 
ntorest  at  £0  per  cent,  per  annum,  and  charged  with 
meh  payment  the  nndcrtaking  of  the  company  and 
all  its  property,  real  and  personal,  both  present  unil 
I'dture  (including  its  uncalled  caj>ital  for  the  tinio 
Ix'ing),  subject  to  indorsed  conditions.    The  con- 
ditions stated,  amoiMC  other  thinfcs,  that  the  debenture 
vas  one  of  a  series  ttsoad,  or  aboat  to  be  issaed.  by 
the  company  upon  and  sabjeoi  to  fba  like  conditions 
for  swH^uring  un  aggregate  sum  of  £10,000  and  interest 
lit  £<>  iKT  (i  nt.  per  uiuiuu).    The  conditions  also 
prorideu  (condition  2)  that  "  the  debentures  as  and 
vben  reapectively  issued  shall  operate  as  creating 
CODtianonsly  OTcrriding  floating  charges  upon  the 
imdertaking  of  tlic  conipany,  and  all  the  within- 
mentioned  ])ropirfy    (subject  to  a  eertnin  iiiortgtige), 
"  for  securing  and  jtruvidmg  for  tns  payment  to  the 
registered  debi'nture-hddan,  nltmAAf  and  equally 
Mfar  «c,  and  without  any  prafsrsiHM  or  priority  one 
over  another,  hut  in  priority  to  all  oth«  debte  for  the 
tiiiif  l^f  iri'^  owing  by  th'?  company  (savo  as  aforesaid), 
01  the  x'nA^>P*d  uiuueys  and  interest  owing  upon  the 


debentures,  and  as  precluding  the  company,  whilst 
any  of  the  debentures  shall  remain  in  force,  from 
creating  or  maUiig  any  farCher  mortgage,  charge, 
incumbrance,  or  security  upon  or  over  its  undntaking 
or  its  property  in  oompetition  with  or  otherwise  than 
subjeet  and  in  sabormDation  to  thfl  debentnres  then 
outstanding." 

The  company  commenced  to  issue  debentures  of 
this  issue  on  the  2dth  of  July,  WJO,  on  which  date 
they  tened  twenty  debentores,  numbered  I  to  20 
ineluHively.  to  some  of  the  plaintiffs.  On  the  same 
day  the  compriny  issued  six  di-bentures,  nun»bcrcd  21 
to  2G  inclusively,  to  31  -  r^.  Clayton,  Marsdcn,  &  Co., 
ond  &ve  debentures,  numbered  "JT  to  .'U  inclusively,  to 
Mr.  Joseph  Law.  On  the  yoth  of  September,  ISllO. 
the  company  issued  to  Messrs.  William  Arnold  &  Son 
three  debentures,  numbered  respectively  S2,  83,  and 
S4.  These  d<'l)enture8  all  remiiined  unpaid.  On  tho 
30th  of  Septeuilwr,  1.S90,  the  company  issued  to 
Messrs.  Broatlbcnt  «.V:  Sons  ten  debentures,  numbered 
85  to  94  inclusively.  These  debentures  (80  to  94)  were 
repaid  on  the  2nd  of  June,  1891 ;  and  on  the  1st  of 
October,  1891,  seven  new  debentures,  inniiben  d  85  to 
91,  were  issued  to  another  of  tho  plaintitls,  and  three, 
numbered  '.t2,  93,  and  !M,  wen'  issued  on  the  2ithof 
December,  1891,  to  Mr.  Jessop.  These  ten  new  de- 
bentures also  remained  unpaid.  The  i<ompany,  on  tha 
13th  of  November,  1891,  issued  to  Mr.  Joseph  Boden 
five  debentures,  numbered  95  to  99  inclusively.  On 
the  24th  of  December,  1891,  tho  company  also  issued 
to  Mr.  Jessop  the  debenture  numbered  100.  These 
debentures  also  remained  unpaid. 

In  1891  the  company  raised  money  on  a  "  second 
issue  of  £10,000  six  per  cent,  mortgage  debentures** 
of  £100  each.  These  debentures  were  in  a  forai 
similar  to  that  of  the  prior  series,  e.xeept  that  con- 
dition 2  contaitied  these  words  :  "  And  also  subject 
and  in  subordination  to  the  debentures  which  have 
been  already  issued  by  the  company  for  securing  an 
aggregate  principal  sum  of  £10,000  and  interest  at 
the  rate  of  £0  jkt  eent.  per  annum,  or  such  of  them 
as  iiie  nnw  oufstJin'Iing."" 

Tho  fiicta  with  reference  to  this  second  issue  of 
debentures  traire  as  follows : — On  the  19th  of  Janiuuty, 
1891,  the  ooinpany  issned  six  of  the  second  debctt- 
tnres  to  Mr.  Joseph  Boden.  These  debentures  were 
ininihon  d  through  inadvertence  100  to  10.)  inclusivoly, 
instead  of  101  to  106.  These  debentures  were  sml 
unpaid,  and  there  were,  therefore,  two  debentures 
numbered  100,  one  bein){  of  the  iirst  issoo  and  held  by 
J essop,  and  tiie  oiher  of  Ute  second  iwne  and  bdd  by 
Boden.  On  the  9th  of  March,  l'^91,  the  company 
issued  tifty  second  delx-ntures,  numbered!  100  to  lo5 
inclusively,  to  Messrs.  F.  Ileilbom  &  Co.,  and  on  the 
loth  of  fckjptembor,  1891,  four  second  debentures, 
numbered  166  to  159,  were  issued  to  Mr.  Joseph  Law. 
On  the  same  date  two  second  dehenttiies,  numbered 
160  and  161  respectively,  were  iraued  to  one  of  the 
plaintiffs.  All  these  debentures  remained  uniKud. 
On  the  10th  of  October,  INOl,  nineteen  debentures  of 
the  second  issue,  numbered  102  to  180  inclusiTelyr 
were  issued  by  the  company  to  Mr.  Joseph  Law,  and 
on  the  same  date  nineteen  second  debentmres, 
numbered  I*''!  to  190,  were  issued  to  Mr.  William 
Blackburn.  Tin  se  debentures  also  reniaiued  unpaid. 
Tho  conipany  hail  issued  no  debentures  save  those 
mentioned.  Neither  series  of  debentures  was  covered 
by  a  trast  deed. 

This  was  a  debenture-holders'  action,  and  the  ques- 
tion was  raised  as  to  the  priorities  inter  sc.  of  tho 
s.'cond  dcbriituri  -,  ;iiid  the  first  debi  iif urcs  wliich  had 
been  issued  in  the  phice  tif  paid-off  tirst  dobeutures. 

This  case  had  been  argued  in  chambers  on  tho 
above  facts,  and  his  lordship  now  delivered  judgment 
in  court. 
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High  Codst. 


Lister  v.  Henry  Lister  &  Son  (Limited).— Bao.  v,  WiLlxuia. 


HtOBCSoon, 


Aleaeander  Ymaigt  tor  the  fint  detieiiliim-holdan. 
Arthur  Toung,  lor  tha  seoond  debentore-lioldm. 

Vauohax  WiM.iAMS,  J.— I  liave  conn-  to  fho  cnn- 
dusion  that  all  the  fir.st  debouturcs  Imw  jiriority  ovvt 
any  of  tho  m'cond  debentures.  Uy  the  terms  of  the 
first  debentures  the  holders  are  to  have  priority  over 
all  debts  of  the  company,  except  a  eertam  mortgage 
debt.  This  priority  will  prevail  in  favour  of  all  the 
first  debentaTN  ianied  before  the  company  had  given 
a  frfsh  charge  or  niorfgago  swin*  d  on  the  samr-  pro- 
l>€rty  as  that  charged  by  the  first  debentures.  So 
soon  as  that  is  done  each  first  debenture  subsei^uently 
usaed  would  be  poe^oned  to  any  fresh  ohaji^ge  or 
moif gage  of  eariier  data,  tinleas  aaoh  fraih  charge  or 
mortgage  was  expr«'S8ly  made  subject  to  further  de- 
bentures of  the  first  series  still  to  be  issued.  It 
follows  that  the  real  question  which  I  have  to  deter- 
mine is  whether  the  second  debenture*  have  in  fact 
beeu  made  expressly  subject  to  further  first  delxm- 
taraa  atiU  to  be  issued,  and  I  have  arrived  at  the  con- 
elnrion  that  the  second  debentures  are  expressly  made 
subjLct.  It  is  true  that  the  words  of  condition  '2 
of  the  second  debentures  are  somewhat  ambiguous. 
These  words  are  "  in  subordination  to  tha  dabantures 
which  have  already  been  issued  by  the  company  for 
•Bearing  an  aggregate  principal  sum  of  £10,000,  or 
each  of  them  as  arc  now  outstanding." 

Now  "debentures  already  issued"  may  mean  the 
aenes  of  debentures  already  issninl,  or  it  may  mean 
the  individual  debentures  aln>ady  issued.  It  is  said 
that  the  vrords  "  or  each  of  them  as  are  now  outstand- 
ing "  show  that  tlie  word  "  debentures  "  moans  the 
inoividual  debenturee  which  are  now  outstanding,  or. 
in  other  words,  which  have  aln  ady  bet^n  individually 
issued,  but  I  think  not.  I  think  that  the  words  "or 
such  of  them  as  are  now  outstanding  "  moan  "  or  such 
of  them  aa,  hanng  baen  iaaued,  have  not  beoi  paid 
off."  In  other  wordi,  I  think  that  tbeia  wmds  are 
directefl  against  a  rei«suo  of  debentures  which  have 
baen  paid  utr.  I  am  led  to  this  construction  because 
■oy  utlier  construction  would  be  inconsistent  with 
the  second  debentores  being  paid  "rateably  and 
equally  inter  te,  and  withoat  any  preferenca  or 
priority  one  over  another";  for  it  is  plain  that,  as 
there  is  no  assignment  hero  to  atnistee  for  tin-  second 
debenture-holders,  the  only  tenable  claim  which  the 
second  debentures  could  make  would  be  that  each  de- 
benture, whether  of  the  first  or  second  scries,  ehould 
nnk  aoootding  to  ita  individual  data.  But  in  such 
oaae  it  ii  plain  that,  if  the  "aatea  of  individual  first 
debentures  interposed  l>otwef  n  Uio  diitt  s  of  individual 
second  debentures,  the  second  debentures  would  not 
get  payment  rateably  and  equally  inter  ae,  and  with- 
out any  preferenoe  or  priority  over  one  another. 
For  iheae  reaaona  I  have  oome  to  tha  ooudosion  that 
the  conditicm  of  the  second  debentures,  according  to 
its  true  construction,  postjnjnes  the  whole  of  the  second 
debentures  to  the  wliolrof  thi  iirst  dclM-nturoB,  when- 
ever issued,  provided  they  are  not  ri>i»3ue<i. 

Solicitors,  Ramtden,  Ituddiffe,  it-  Co.,  for  Ramvkn, 
5yto,  iC-ihifludni,  Hoddenfiald;  Utnrg. 


C.  C.  R.  \ 
(Lord  Coleridge,  C.J.,  and  Hawkins,  [  Jan.  17. 

Cave,  Bay,  and  Collins,  J  J. )  ) 

■RKO.   >•.  "WlI.t.IAMS.  (o.) 

Criminal  law — OJ'encet  again$t  the  ptrtou — Male  under 
t^«$t     fwrtetn—Indietmetit  /or  carnal  hunciedge 

(a.)  Bepoctod  l^T.  B.  CoLQTTHOUir  Dnx,  Esq.,  Bar- 


of  girt  under  the  age  of  HkMeen — AemHtM—Omeie' 

Hon  for  indimd  (nmiull — f'rimiual  i^W  AlMwblialk 
Art,  1K85  (18     19  Vid.  c.  69),  ss.  4,  f>. 

A  iMti/  uudrr  the  («<■/'■  <■'/  f'lxrtfi  ii  i/'ar^t,  vlio  lui$  htn 
put  on  hi*  trial  umli  r  fn  tinn  i  of  the  Criminal  Lav 
A  mendmeut  A  <  t,  1  HS.j,  for  carnally  knowing  a  girl  Knder 
the  age  of  thirtmi  ijturt,  although,  by  reuaon  if  kit  ffgr, 
he  i»  entitled  to  In-  aajnitled  of  t.'iat  offmce,  may  jfff. 
under  $ectiou  9  c/  the  tame  Act,  be  convicted  uj  tuk 
indeenU  OMaii/f. 

Case  stated  by  ^'fiiigban  Williams,  T..  as  followi:— 

RolxTt  John  Williams  was  indict*-d  for  havinjj,  st 
the  parish  of  Holywell,  on  the  '.iOth  day  of  Novem- 
ber, 18Q1,  feloniously,  unlawfully,  and  carnally  known 
a  girl  under  the  age  of  thirteen  yean,  to  wit,  one 
Mary  Hannah  Jones,  of  the  age  of  nine  yeant. 

The  case  came  to  be  tried  before  me  at  Mold  at  the 
Spring  Assi/.es,  1892. 

It  was  suggested  on  behalf  of  the  prisoner  that  be 
was  under  fonrteen  yean  of  age,  and  I.  after  heariac 
the  evidence,  pot  <ha  qveatiom  to  tha  jury*  who  foaai 
that  the  prisoner  waa  under  tonrteen. 

I  directed  the  jury  that  the  prisoner  could  not  bo 
convicted  of  the  felony  charged,  or  of  an  attempt  to 
commit  such  felony. 

Tha  proaecntion  instated  that,  under  aeotion  9  of 
the  CMminal  Law  Amendment  Aet,  1885,  tha  w^ioMr 
was  liable  on  the  indictment  for  felony  to  be  tried 
for  indecent  uss/iult.  I  so  held,  and  left  the  ca<e  to 
the  jury,  who  found  the  prisoner  guilty  of  inlitttit 
assault.  I  reeerved  this  case  on  the  question  of  Uv 
which  aroae  at  the  trial  whether  a  male  under  the  sge 
of  fourteen  years,  indicted  for  an  offence  under  wctioa 
4  of  the  Criminal  Law  Amendment  Act,  188o,  who 
by  reason  of  his  age  cannot  lx»  tried  or  convicted  for 
such  offence,  can,  under  the  provisions  of  80<-tion  'J  of 
the  said  Act,  be  fonnd  guilty  of  an  indecent  a$saalt, 
and  I  ordered  tha  prisoner  to  be  tfileased  on  bail  nstil 
this  point  dioidd  be  decided. 

The  Criminal  Law  Amendment  Act.  lSSr>,  provide: 
S«H;tion  4.  "Any  person  who  unlawfully  and  car- 
nally knows  any  girl  under  the  age  of  thirteen  yiurs 
shall  be  guilty  of  felony."  Section  9.  "  If,  upon  the 
trial  of  any  indictment  for  rape  or  any  offence  made 
felony  by  section  4  of  this  Act,  the  jury  shall  be 
satisfied  that  the  defendant  is  guilty  .  .  .  of  ea 
indi  iTiit  assault,  but  are  not  satisfied  that  flif  di  (♦'nd- 
ant  is  guilty  of  the  felony  charged  in  such  indict- 
ment, or  of  aa  attempt  to  commit  tha  same,  then, 
and  in  avaqr  aooh  oaaa,  tha  joty  na^  acquit  tli« 
daiandatil  of  anoh  idony  ana  ind  him  guilty  of 
.  .  .  anindeoRitaBiawt.** 

Ko  oounael  appeared. 

T>ord  Coi.EBinoE,  C.J. — In  thia  case  the  priaoacr 
w(w  indicted  under  section  4  of  the  Criminal  Law 
Amendment  Act,  ISH.j,  for  the  cuniul  knowledge  of  a 
girl  under  the  ago  of  thirteen  years.  Itwaspravtd 
that  he  was  under  the  age  at  which,  by  the  law <l 
England,  he  can  be  convicted  of  that  offenoOk  and  he 
waa,  therefore,  very  properly  acquitted  ;  nor  cooH  he. 
in  my  opitiion,  have  been  proi>erly  cnn%'i(  ted  of  sn 
attempt  to  do  what  by  our  law  he  must  be  demed 
to  have  l>een  j>hy8ically  incapable  of  iloing.  But  I 
am  of  opinion  that  section  9  of  the  same  Act  says  thst 
imder  tfieee  drmunstaaoes  a  prisoner  may  jiroperlr  ^ 
found  gnilty  of  an  indecent  assault.  I  thinh,  then* 
fore,  that  tiie  conviction  ought  to  be  affirmed. 

Hawkixs,  J.— I  also  thinh  that  thia  oonvietioa 

ought  to  be  afHrmed.  Hut  I  cannrtt  agree  that  n  !»>>* 
cannot  be  convicted  of  an  attempt  to  commit  iin 
offence  which,  according  to  a  presumption  of  law,  h« 
is  inoapable  of  completing.  JBut  this  oaae  is  free  fnm 
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uy  ludi  quf  stinn.  The  prisoner  was  indicted  under 
Hdma  4  of  tlu-  OHmiul  Law  Amendment  Act  for 
ktviaf  canwlly  known  n  girl  undar  ttie  age  of  thir- 
tcn  ymn.   It  -wms  prorM  tbmt  Ii«  ma  under  fhe  age 

of  faurtrrn  y  ars,  ond  therefore  ho  could  not  have 
b»n  found  guilty  of  the  crira«  of  rape.  The  oCTenco 
cmt«d  by  section  4  is  of  the  same  cliann  ti  r  as  that 
of  tape,  and  a  recent  caae  t£eg.  t.  U'niU,  uute,  p.  60, 
[1892]  S  Q.  B.  eOO)  haa  deaded  that  a  boy  under  the 
•ge  (rf  fourteen  years  cannot  be  convicted  under  sec- 
tion 4  of  cariiiilly  knowing  a  girl  under  the  age  of 
lliirtiiii  years.  TherL'furt'  the  li'umed  judge  was 
n^t  in  allowing  the  objection  ou  the  ground  of  the 
pmoaa'a  age  to  }>  re  vail.  The  prisoner,  however,  wa« 
li^^f  upon  hia  trial  for  the  felony  under  section  4. 
Ibcd  there  ia  aeotion  9.  [His  lordship  read  the  aeotion, 
ud  coutmued:— 3  I  am  of  opinion  that  the  jury, 
although  nut  satuiled  that  the  prisoner  was  guilty 
of  the  main  offence  charged  under  the  earlier  aantioB, 
coeld  find  bim  gnilty  under  aection  9  of  having  oom- 
■ilted  an  indaoent  aaaault. 

Cavk,  J. — ^lam  of  the  same  opinion.  I  think  tbiit, 
for  the  reasons  given  by  my  lord  and  my  brother 
Hawkins,  the  prisoner  was  properly  convicted  of  an 
indft^ent  nssault.  The  quo«(tion  of  whether  a  person 
vmi  be  convicted  ut  an  attempt  to  do  what  he  is  by 
Uw  dwmed  to  be  incapable  of  doing  has  not  yet  been 
MtUad,  and  doea  not  arise  here.  I  will  not  diiaal  with 
it  until  it  doea  ariae,  hat  I  am  Tery  nuob  indliniBd  to 
nzTPP  with  the  optaiion  «xpireaaad  bj  brothflr 
Uawkins. 

Bat.  J. — I  agrea  that  the  oonviotion  ahonld  be 

Affirmed.  Tt  is  uunaoeaaary  for  ine  to  repeat  the 
wasona  which  have  been  given  by  the  Lord  Chief 
Juiticc  and  my  brother  Hawkins.  I  aglW  alflO  Wiih 
what  my  brother  Cave  has  said. 

CoLLTSs,  J.— I  agree. 
OmeictioH  affirmed. 


ii}OU0€  of  ILoillS. 

from  C.  A.  (Englaiid).  July  25, 1W2. 

Batinardo  I'.  Ford. 
Gossaoe's  Cask.  («.) 

Habeas  corpus — Afijieal  at/aintt  ittue  of  writ — JEjceu§e 
/  r  u  <ii-coaiftiatiee  with  unit — J luiicature  Att^  187d, 
».  19. 

An  appeal  tie$  to  the  Court  of  Appeal  agafn$t  an  order 

/-r  tf,e  itsur  (•/  a  vrit  <<f  habeas  corpus,  \>id  the  order 
thmUd  Hot  br  sri  anide  uiiltiis,  in  the  ofiminn  of  the  court, 
tktr^  are-  UHt/HfttionuUif  m>  firoundx  fur  its  tMtie. 

The  oppeliaHt,  without  atUhttritif  Jfrom  the  partntt  who 
W  plemd  her  child  in  hit  imtitution,  handed  over  the 
child  V)  a  yentUman  to  he  t'lkm  to  CnmuUi.  Thin,  it 
tftfimrei/,  hud  taken  fd<ice  Itrfure  the  upjdicatiim  hij  the 
jMirut  for  a  writ  (f  halx^as  corpus,  and  the  ap/  ellaut 
ulU'/rd  that  it  WHS  iinfM>»aiUe  for  him  to  find  the  chdd. 

Jltld,  UjffirmitKj  the  decision  of  the  Court  if  Apjieiil 
{reported  a«  W.  B.  315.  24  a  B.  D.  283),  that  the 
writ  ought  to  issue,  so  that  the  facts  miyht  be  further 
in'fi'irt'I  into. 

J  he  law  at  laid  down  iu  Keg.  v,  Bamardo,  Tve 
«aw.  37  ir.  S.  7M9,  2.-i      B,  If.  305,  a»  to  what  'i.i  a 
taUd  exait  for  not  producing  a  penen  i»  obedience  to  a 
writ  of  bamaa  eoiptta,  diieutted  and  diaapproved  by 


(«.)  Reported  by  GSARLEa  H.  Oraftox,  Es'^.,  £ar- 

li>tlMMlt>*lAWa 
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Lord  Ualsbury,  L.C.,  and  bt/  Lords  Watoon,  Herschdl, 
and  Hannen. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Apjwal  (Lord  Esher,  M.K.,  and  Fry.  L.J.),  reportetl 
as  Jlf  ij.  V.  Jiarnardo,  O'tttage^t  case,  38  "\V.  R.  315,  "24 
Q.  B.  D.  283,  affirming  an  order  of  the  Qoeen'a 
Bendi  DiviaioD,  whereby  it  waa  ordered  that  a  writ 

of  hnhea»wrpuit  should  issue  directed  to  the  appellant 
commanding  hi lu  to  have  the  body  of  Ilarry  Gossage 
before  the  court. 

The  facta  and  the  whole  course  of  the  proceedings 
are  aet  ont  in  Lord  Herschell's  judgment. 

They  are  shortly  as  follows  :— The  respondent,  who 
is  the  mother  by  a  former  marriage  of  tne  boy  Harry 
Gossage,  in  the  iiutumn  of  intrusted  him  to  the 
care  of  an  organ  grinder,  by  whom  he  was  left 
destitute  in  the  streets  of  FolkeatOM.  Viy^  the  inter- 
T«atiioa  of  a  looal  clergyman  he  waa  reoeived  into  a 
home  bdonging  to  the  ap}H-llaat.  The  mother  waa 
infornie<l  of  tlio  arrnngcnient  and  expressed  her 
satisfaction  with  it,  but  she  declined  to  sign  the  usual 
agreement  authorizing  the  removal  of  the  buy  to  one 
of  the  colonies,  dubsequoutly,  in  the  same  year,  a 
iuiiuun  Catholic  genUeman  intervened,  and  with  the 
mother's  consent  it  was  arranged  that  the  boy  aboold 
V»e  placed  in  t)ie  .St.  Vincent's  Home,  Hairow-road,  a 
Cuth.ilic  in.sfitiition.  On  the  Kitli  of  November 
oppliuitiuu  was  made  at  Dr.  Bomardo's  Home  for 
tha  transfer  of  the  boy*  Previously  to  that  date  Dr. 
Baraatdo  had  aooeptaa  an  oftor  made  by  Mr.  Norton, 
a  Oanadmn  gentleman,  to  adopt  Ae  boy,  and  the  bcj 
was  delivered  to  him  on  the  16th  of  November.  For 
the  purpose  of  avoiding  interference  on  the  part  of 
the  boy  B  rdativesMr.  Norton  had  stipulated  that  he 
should  leave  no  address.  Correspondence  followed 
between  the  appellant  or  bis  representatives  and  the 
persons  interested  in  securing  the  transfer  of  the  boy 
to  the  St.  Vincent's  Home,  and  at  length  an  applica- 
tion wa.s  made  for  a  writ  of  hahxi*  rur/init  against  Dr. 
liamardo.  In  an  affidavit  tiled  by  Dr.  Barmirdo  he 
he  stated  that  he  bod  delivered  the  bey  to  Mr.  Norton 
before  any  application  was  mode  to  him  b^  the  mother, 
and  that  he  did  not  know  where  Mr.  Nortan  or  the 
Ixiy  WHS  anil  had  no  mean*  of  eomamniwating  with 
either  of  them. 

The  application  came  on  for  hearing  befora  • 
Mathew.  J.,  on  the  14th  of  March,  1889,  when  the 
learned  judge,  having  read  the  affidavita  flted,  and 
beard  the  cross-examination  of  the  appellant,  refu.sed 
to  ordiT  the  writ  to  issue  No  furtiicr  stejvs  were 
taken  till  the  L'Jrd  <  t  XuvciuIkt,  iHSft,  when  a  nile 
nisi  was  granted  for  a  writ  of  habeas  corpus  by  the 
Divisional  Court  of  the  Queen's  Bench. 

The  Uueen's  Bench  Division  made  absolute  the  order  - 
fur  the  issue  of  the  writ,  and  this  order  was  affirmed 
by  the  Court  of  Appeal. 

Dr.  Ilamanlo  appeale<l. 

Tlie  iip[)eal  was  h<'ard  in  the  first  instance  before 
Lord  Ualsbury,  L.C.,  and  Lords  Brum  well.  Hersohell, 
Field,  and  H<tnnen,  when  a  preliminary  o])jection  was 
taken  that  the  onler  made  by  the  High  Court  that  a 
writ  of  hain't*  r  irpiis  should  issue  was  not  a  "  judg- 
ment or  order  "  within  section  \9  of  the  Judicature 
Act,  1873.  and  consequently  that  there  was  no  right 
of  appeal,  and  the  urgumrat  was  oonflned  to  this 
point  at  the  bearing  on  the  'J  tth  of  April,  18!)1. 

.Sir  II'.  Phillimore  {Joseph  Walton  and  Forbet  ioa- 
kester  with  him),  for  the  respondent. — ^There  ia  no 
right  of  ujipcal  tw  the  Court  oi  Appeal. 

They  refi-rred  to  il'mU's  rase,  reported  iu  a  note  to 
lllake's  ra->r,  2  M.  &  S.  428;  The  Hottentot  Veino*,  13 
Koat,  19d ;  Ouerin  v.  Bank  of  France,  5  Times  L.  K. 
lUO;  MeU-Cbx  r.  ifa&es.  99  W.  B.  145,  15  App.  Caa. 
506. 
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nii/h,  Q,C.  {Fiiih;/,  f>.<\,  (•'■'•;,;  Q.c,  and  ir. 
Jiaker  with  liilil),  for  the  !ii)i>i  llant.— Section  19  uf  tho 
Judicature  Act,  1873,  i  xt<  n(ls  the  right  of  ajip*  iil : 
Overteeri  of  Wuhall  v.  J.'indnn  and  yorth-Wtdvrn 
Jlaihmy  Co.,  27  "W.  R.  IS'J,  4  App.  Cas.  30;  Juliitt  v. 
Bi^*>p  «tf  Ox/onl,  2s  W.  B.  72U.  5  App.  Ou.  214 ; 
Alkrq/i    Biahvi,  <v  London,  [1891]  A.  C.  MA. 

Bit  W*  PAfllimore  replied. 

Tbo  HorsK  tonic  time  for  oooaidentiain  ae  to  tbo 

pvdiiuinar^'  olijection. 

The  appeal  was  ufterwanls  heard  on  the  4th  and 
fith  of  April  and  6th  of  May,  1892,  upon  the  merits 
before  Lord  Halsbnty,  L.C.,  and  Loide  Wataon,  Her- 
Bolidl.  Maanaarhtaii.  ilania.  Waint— i. 

Ri;/hj,  Q.f'.,  and  Cofk,  Q.C.  [Finlatj,  Q.C,  and  TT. 
Baker  wiUi  thotu),  for  tho  appellant. 

tToMjpA  Watton  and  Forhe$  LankeiUr  (Sir  W.  PhilU- 

more  with  tin  m"  ,  for  tho  respondent. 

n.  V.  17//.  r,  L<  v.  lliH;  y.V,,.  V.  ///./////^  2  F.  &  F. 
272;  fa  re  Mnithnrt,  12  Ir.  C.  L.  Ki'i..  2;J3 ;  Geo. 
S,  c.  100,  s.  3 ;  lUg.  t.  Baruardo,  Tye't  caae^  37  W.  li. 
789,  S3  Q.  B.  D.  305,  were  Tefened  to. 

Ijord  Halsbi  uy,  L.C. — As  to  the  preliminary  jKunt 
in  thi:j  cose  I  have  entertained  grave  doubte,  lUid  I 
cannot  say  that  even  now  thoM  donhti  hare  been 
ontiNly  xemoved ;  but  it  doee  not  aeeni  to  me  a  quee- 
tion  ufMrn  which  I  ahonld  innat  eo  strongly  on  my 
own  opinion  that  I  should  diffor  from  the  zeet  of  jrour 
lordships. 

As  to  ihi'  niei  its  I  was  for  a  consideriible  tiiin'  under 
the  itupresaiun  that  both  parties  were  arguing  thit 
question  upon  tho  view  that  the  facts  were  already 
amiertained  and  that  whatever  the  form  <A  ntooedorc, 
it  was  upon  a  sabetantially  agreed  state  of  the  evi- 
dence, though,  of  course,  they  differed  upon  the  ques- 
tion what  inference  should  be  drawn  from  the  state  of 
the  evidence  so  aln  ady  iisfn-rfiiined.  Very  late  in  the 
argument  it  turned  out  that  tho  parties  (at  least,  one 
of  them)  did  not  acquiesoe  in  that  view,  but  desired  a 
return  to  the  writ,  so  that  upon  tho  ratum  farther 
questions  of  evidence  might  be  raised. 

I  Thiitlc  it  was unftetonata  that  some  indication  of 
th:it  < Diiti  ntion  did  not  earlier  appear,  either  before 
your  lurdshipH  or  in  th»»  courts  below. 

Of  courNG  it  is  true  to  say  that  the  rospondontH, 
when  they  found  the  court  was  in  tiuHT  fiivour  upon 
tho  atato  of  the  evidenoe  as  it  thm  i^peared,  were 
not  bonnd  to  raise  the  f  ortbor  qoestiMi  «•  to  what 
niijrht  apjunir  on  the  retum,  rind  w1 1 at  udgfat  happen 
when  tho  rcturu  wa^  made.  1  du  not,  therefore, 
think  that  they  have  prejodioed  their  right  to  a 
return. 

As,  therefore,  there  is  to  be  a  return,  and  more 
evidence  may  be  adduced  to  show  what  is  the  real 
state  of  the  facts,  I  dcsignotUy  abstain  from  saying 
anything  which  may  preclude  me  from  forming  a 
perfectly  unbiassed  judgnn'nt  when  all  tlif  facts  liave 
oeen  finally  ase^rtaineil.  14ut.  it  is  of  iinpurtauui',  I 
think,  to  say,  since  it  may  tend  to  shorten  the  inquiry 
which  the  respoudcnta  suggest  that  they  propose  to 
make,  that  I  cannot  acquiesce  in  tira  view  that  some 
of  the  learned  judges  bdow  seem  to  have  entertained 
■ — that  if  a  court  is  satisfied  that  illegal  detention  has 
ceased  before  application  for  th*^  writ  hns  been  made, 
nevertheless  the  writ  mi^Lt  issue  in  order  to  viinliL  iti- 
the  authority  of  the  court  ayainst  m  pernon  who  lias 
once,  though  not  at  the  time  of  tho  issue  of  tho  writ, 
unlawfully  detained  another  or  wrongfully  parted 
with  the  custody  of  another.  This  is  a  view  that  I 
cannot  agree  to.  I  think,  under  such  circumstancPR, 
the  writ  ought  not  to  issue  at  all,  as  it  is  not  the 
apptopdateprooednro  for  punishing  such  conduct. 


Of  course,  where  a  counterfeited  release  has  taken 
jilace,  and  a  pretended  ignorance  of  the  plac;  of  cus- 
tody or  of  the  iih  iitity  of  the  l  U^to'iiiin  is  iiisisti  d  on, 
a  court  may,  and  ought,  to  examine  into  the  facts  by 
the  writ  of  itnbtaa  corpus,  because  the  detention  is.  in 
fact,  being  continued  by  someona  who  is  really  the 
agent  of  the  original  wrongdoer  to  continue  and  per- 
sist in  the  iinlawful  detention.  But  assume  th«)  fact 
that  the  detention  has  ceased,  then  the  writ  of  IftUn* 
corpus  is,  in  my  judgment,  inapplicable. 

For  tho  reasons  I  have  given  I  say  nothing  a1>tut 
the  facts  in  this  case ;  but,  treating  the  facts  sis  still 
open  to  inquiry,  I  think  this  appeal  should  be  dia- 
misaod,  upon  the  ground  that  tim  respondents  bava  n 
right  to  the  ratum,  and  I  so  move  your  UwdA^ 

Lord  WAT8oy.  -I  coiK  Ur  in  the  judgment  which 
lius  been  pmpow^l  by  the  Lord  Chancellor.  St'cing 
that  the  writ  must  go,  and  that  the  appellant  will 
have  tho  opportunity  of  making  further  explanations, 
I  refrain  mm  oomment  upon  the  facts  already  in 
in  evidence;  but  I  wish  to  make  it  clear  that  my 
reasons  for  agreeing  with  the  judgment  moved  are 
not  quite  the  same  with  those  1  y  ulii  li  s  une  of  the 
learned  judges  in  the  court  below  As-cre  influenced. 

The  remedy  of  halmii  corpus  is,  in  my  opinion, 
intended  to  facilitate  the  release  of  persons  actually 
detained  in  unlawful  custody,  and  was  not  n»eant  to 
afford  the  means  of  inflictmg  penalties  upon  tboeM 
persons  by  whom  they  were  at  some  tinjo  or  other 
illegally  detaine<l.  Aei:oi<!ingly,  tlji-  wiit  iuvaiialily 
sets  forth  that  the  individual  whose  rele  ise  is  sought, 
whether  adult  or  infant,  is  taken  and  detaiuiHi  iu  the 
custody  of  the  person  to  whom  it  is  addressed,  and 
rightly  so,  because  it  is  the  fact  of  detention,  and 
nothing  else,  which  gives  the  court  its  jurisdiction. 

I  find  that  in  Tne  (^uccn  v.  Bttrnardo,  'I'l/r'i 
Lindley,  L.J.,  said  :  '•  As  a  lUHlter  of  laiw,  1  think 
that  it  is  no  valid  excuse  for  not  }>roiiucing  a  child  or 
other  j>erson  in  obedience  to  a  writ  of  Ai/'.ck  ■  ■irjui*  to 
state  inability  to  obey,  if  such  inability  is  tiio  result 
of  the  previous  illegal  conduct  of  the  person  to 
whom  the  writ  is  addressed."  His  lordship  added : 
"Ftorsons  who  illegally  put  a  chttd  out  of  thdr  power 
do  so  at  their  peril,  and  if  tin  y  are  ordered  to  pro- 
duce the  child,  no  excuse  founded  on  their  own 
inability  to  eom|»ly  with  the  onler  will  bo  held  a 
Hutlicient  answer  to  the  writ."  The  circumstances  of 
that  case  were  not  altogether  tho  same  with  those 
with  which  your  lordships  have  to  deaL  The  Master 
of  the  Bolls  does  not  appear  to  have  difPercMl  m 
opinion  from  Lindley,  L.J.,  whilst  Cotton,  T>..T., 
seems  to  have  treated  the  owe  as  on<'  of  )titeiiipt  in 
parting  with  tho  custody  of  the  child.  In  the  present 
case  Lord  Esher  has  adopted  and  rejveateil,  iu 
forcible  language,  the  view  expressed  by  Undley, 
li  J.,  in  The  Qutm  v.  Baraardtt,  although  his  lord- 
ship's obeervaSions  are  nukinly  directed  to  the  ease  of 
a  child.  I  venture  to  doubt  whefher  the  law  laid  d'>vvn 
by  I^indley,  L.J.,  in  these  broad  teiins  is  sound.  It  it 
be  so,  tlii  u  the  writ  may  be  used  as  a  couvtiiient 
process  for  punishing  a  gaoler  who  has  connived  at 
the  escape  of  one  of  tho  prisoners  under  his  charge. 
I  sea  no  diffisrenoe  in  pnndplQ  between  the  case  of 
a  gaoler  so  misconducting  bunself  and  the  case  of  a 
niuii  who  unlawfully  parts  with  the  custody  of  an 
infiiiit.  To  order  the  latter  to  recover  the  custody  of 
the  rliild,  and  to  phu  c  its  person  at  the  dis[iosal  of 
tho  court,  may,  and  probably  will,  necessitate  tho 
employment  by  him  of  agents  and  detectives,  and 
application  for  the  assistanee  of  foreign  courts, 
wmch,  in  my  opiinon,  are  neither  more  nor  less  than 
penalties  imposed  in  respect  of  his  brearh  of  duty. 
I  do  not  for  a  moment  suggest  that  there  is  not  a 
legal  wrong  conmikted  in  brai  OBssa;  but  thai  mupg 
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ij  the  very  reverse  of  Dlogal  detention,  for  which 
akws  the  writ  of  habnu  corpus  was  meant  to  give  a 
MMdy.  ^  If  there  he  no  other  remedy  in  mush  cases. 
I  sa  satisfied  that  it  is  for  the  Legislature,  and  not 
for  any  court,  either  of  law  or  e<niity,  to  provide 
ooe ;  and  I  cannot  sfo  tho  iiroprii-ty  of  (ho  court 
ipplying  to  these  casts  a  remedy  which  was  cnactfd 
for  B  totally  different  purpose.  It  is,  in  my  opinioti, 
s  grave  objection  to  the  use  of  kabeat  corpus  for 
joiiifQ  purposes  that  the  prosecutor  would  have 
tiM  aaimal  privilege  of  hunting  the  offender  from 
eooit  to  conrt  until  ho  found  a  tribunal  willin;^  to 
contict.  Althoiip:h  that  privilege  hiis,  with  iiiiich 
pmprictv.  Ikh'-ii  <  onc<'<lc(l  in  all  cases  where  there  is 
»utual  detention,  I  ran  hardly  conceive  that  the 
Legislatun-  woultl  tolerate  it  in  cases  where  detention 
has  if^sdl. 

Where  it  is  shown  to  the  satisfaction  cf  the  court 
fhet  fhepenon  charged  with  unlawfully  dctuiiiing  a 

chiJd  or  adult  had  '^  j<id"  ceased  to  have  any  custody 
or  cimtrol,  I  am  of  ojiiuioii  that  (he  writ  ought  not 
to  issue.  A  man  who  parts  with  the  custody  of  u  child 
after  be  is  served  with  tho  process  of  the  court,  or 
1^  evades  service  in  order  that  he  may  get  rid  of 
ndi  eosto^,  otmunits  a  plain  oontempt,  for  whioh  he 
k  sosweniUe  to  fbe  court  Even  In  that  case  I  doubt 
whethfr  it  is  com]prtrnt,  and  I  do  not  doubt  that  it  is 
iiicxjie<li*  i)t.  to  enforce  the  writ  <lr  jtluuo.  The  case 
ought  to  Ih-  dealt  witli,  in  such  circumstances,  as  one 
of  contempt ;  and  the  court  has  power  to  pronounce 
SQ  order  w^hich  will  compel  the  mumdam  cuatodiaii  to 
choose  between  i4adiig  hinueli  in  a  poaition  which 
win  make  him  Uable  to  fbe  writ,  and  bearing  the 
c in<".[u,  lu.Hs  of  his  contumacy.  I  think  it  right  to 
tli;it.  in  myopinion,  no  contomj)t  is  couiiuittttl  by 
ajTH  n  who.  lawfully  or  unlawfully,  absolutely  gives 
np  the  custody  and  control  of  a  child  from  tho  mere 
■^prehension  that,  by  retaining  it,  he  may  became 
MUe  to  a  writ  of  kaim*  earputt  and  witiuHit  any 
aotiee  tiiat  mcb  a  prooeeding  will  be  taken. 

In  March,  ISS!),  eight  months  before  this  proceed- 
ing commenced,  a  sinuhir  application  wa.s  made 
to  Mathew,  J.,  who,  after  hearing  tho  cross-cx- 
smination  of  tho  appellant  by  counsel  on  bi  half  of 
the  respondent,  caiuo  to  tho  conclusion  that  ho  had 
ceased  to  have  thecnstody  or  control  of  the  boy,  Hatry 
Cia«8age,  in  November,  18S8.  In  these  eirotinutaoeei 
the  learned  judge,  taking  what  I  rnnroive  to  ho  tho 
right  view  of  tho  law,  refused  to  issue  the  writ.  Four 
Dj  jtjthi  afti  rwanls  the  decision  of  the  Court  of  .Vjipeal 
Wi.s  iriren  in  I'hf  (Jiwii  v,  llarnardo,  Ti/r's  rasr ; 
tad  it  is  liitli l  ult  to  resist  the  impression  that  the 
present  proceedings  were  brought  in  order  to  get  the 
Mctt  of  tiie  novd  Awtrine  bid  down  in  that 
esse,  which  had  found  no  favour  with  Mathow,  J. 
Had  there  been  no  other  reasons  for  sustaining  it  I 
thoold  not  have  hcsitatcKl  to  reverse  tho  judgtuent 
tpppaletl  from.  But  I  willingly  defer  to  those  of 
roar  lordships  who  are  of  opinion  that  the  case  may 
be  more  conveniently  disposed  of  after  a  return  hae 
Iwn  made  to  the  writ,  althongh  I  am  not  indined 
to  prolong  litigation  of  this  kind,  which  is  little  cal- 
calated  to  advance  the  interests  of  institutions  cn- 
ga^nl  in  tlie  n->-ful  work  of  reclaiming  cliildn  u  from 
(be  streets.  When  a  waif  has  been  tak-n  up  and 
cared  for  by  one  of  tbeiD,  he  apparently  becomes  an 
object  of  interest  and  competition;  and  funds  are 
VMtsd  in  Htigation  which  would  be  better  employed 
btbenMue  ol  children  who  are  atlll  nnoared  ror. 

Ixtrd  lIr.i!~citKr.r..  At  the  hearing  of  this  npi>eal 
tie  i>rpliruinary  objection  was  taken  tliat  no  appeal 
l«y  from  an  order  tlutt  a  writ  of  h'll't'tn  >itrjtiii  should 
wae.  It  was  pointed  out  that  a  rule  or  order  calling 
 i«o«hoir«a«wwl7«irri(of  AaieM60f2>M 


should  not  issue  is  of  modem  origin,  that  application 
for  the  writ  was  formerly  made  ex  parte,  and  that  the 
service  of  the  writ  was  the  first  step  which  affected 
the  party  alleged  to  be  detaining  another  in  illegal 
custody ;  and  it  was  contended  wat  the  order  made 
hy  a  court  or  judge  that  a  writ  of  /fiffU'^  riirynf  should 
issue  was  not  a  "judgment  or  order"  within  tho 
tacaning  of  the  appeal  section  of  the  Judicature  Act. 
It  was  urged  that  it  was  merely  a  direction  by  the 
court  or  a  judge  that  a  process  of  the  court  should 
issue,  and  that  from  such  an  order  or  direction  no 
appeal  could  lie.  At  tho  close  of  the  argument  I  was 
disjiosed,  in  cummoii,  I  Lelieve,  witli  those  of  ymir 
lordships  wlio  heanl  the  appeal  to  accede  to  this  view, 
but  subsequent  consideration  has  led  mO  to  the  OOn- 
elusion  that  it  cannot  bo  sustained. 

The  appeal  section  is  very  general  in  it^  tonus,  and 
it  has  received  a  wide  interpretation  in  this  House  in 
the  case  of  The  Oreneen  o  f  Wnlsall  r.  The  London  and 
X''rtfd-l\'(>ffni  I'in'hnii/  f'..,  I  si'c  tio  safe  f^'rnund  for 
liolding  that  it  is  iiia]iiili<'able  In  thi?  isau4>  ^>^  a  writ  of 
/filiHH  <'rrj.(/.s  cxcej.t  that  suggested;  namely,  that 
such  an  order  merely  directs  the  issue  of  a  process  of 
the  court.   But  it  seems  to  me  that  if  on  this  ground 


it  were  held  that  no  appeal  lay,  the  decision  must 
logically  have  a  raneh  wider  scope.   An  order  for  the 

i.ssu!?  of  a  writ  of  iiutndatniiM  might  equally  bo  said  to 
be  a  direction  for  tho  issue  of  the  process  of  the  court. 
Before  tlie  Judie;iture  .Vet  no  appeal  lay  froin  siujh  an 
order,  but  it  has  boon  held  that  under  tho  appeal 
section  of  the  Judicature  Act  such  an  Otdcr  maj  noW 
he  made  the  anbject  of  an  appeaL 
I  am  nnable  to  see  on  what  basis  tiie  dedsfoa  that 

(he  order  now  niider  consideration  was  not  within 
the  aji[M  al  .section  could  bo  rested  which  would  tint 
logically  ajtply  to  a  writ  of  iiutndamH»,  and,  iudi  od, 
to  a  writ  of  prohibition,  and  to  other  cases  wliich 
might  be  mentioned.  I  think  that  tho  House  would 
hesitate  before  amving  at  the  condusion  that  no 
appeal  lay  in  the  ebus  of  oases  to  which  I  have 
referred,  t!ie  view  that  they  were  within  the  jijipeal 
section  having  long  bfeii  aeted  upon,  ami  ln'iiig 
obviously  convenient,  as  tending  often  to  exjieJito 
litigation,  and  to  diniinisli  its  coat.  Oa  the  other 
hand,  I  do  not  think  there  is  any  difficulty  in  holding 
that  an  order  for  the  issue  of  a  writ  of  Aokos  eorpM, 
even  when  made  «x  parte,  is  an**  order"  within  the 

pur\-icw  of  tho  appeal  section  of  the  Judicature  Act. 
It  is  to  be  observed  that  in  the  Act  of  George  III., 
where  duties  were  imposed  on  (he  jmlji'  iti  relation 
to  writs  of  luilttiis  rorpnn,  the  language  used  is  that 
the  judge  is  to  ''avoid"  a  writ  of  habea$  eorpu$. 
And  it  is  oertain  that  the  practice  of  pcooeediag  by  a 
rule  or  order  nM  on  the  application  for  a  aomos 
rorjiHs  was  Well  establi.sbcd  at  the  time  the  Judicature 
Act  was  passed.  .\n  "  order "  absolute  for  a  luthrns 
inr/iits  was  then  a  comiuoii  onief.  I  wnulil  further 
pomt  out  that  if  an  appeal  froui  such  an  order  as 
this  were  held  to  be  incumi>etent,  considerable  injus* 
ttoo  might  often  result.  The  Court  of  Appeal,  when 
entertaining  an  appeal,  wbidi,  of  oonrse,  they  would, 
in  general,  be  competent  to  do,  from  the  order  made 
by  the  court  below  on  tho  return  of  tho  writ,  might 
reverse  that  order  on  tlic  ground  that  the  writ  oufjlit 
never  to  have  been  issued,  but  they  would  lo  unable 
to  deal  with  tho  costs  iiu  un  d  in  relation  to  tho  order 
for  tho  writ,  whioh  would  have  to  he  borne  by  the 
party  against  whom  the  application  for  the  writ  had 
improperly  been  made. 

Upon  the  whole  I  have  come  to  the  conclusion  that 
this  appeal  mu<;  !■  •  le  i  1  to  be  competent. 

I  now  proceed  to  deal  with  the  merits  of  the  appeal. 

Tho  appellant  is  tho  founder  and  director  of  certain 
institutions,  comprising  homes  for  destitute  children* 
The respondontntiia mother,  by  alomMr  maiiiagai 
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of  a  boy  named  Harry  Oossaffe.   In  the  autumn  of 

1S8S  a  cltTf^ymun  rcsiaing  at  Folkestone  wrote  to  the 
appellant,  requestinf^  him  to  recti ve  into  his  home 
the  boy  Harry  Gossago,  wlioui  Lo  had  found  in 
Folkestone  destitute  and  homeleu.  The  hoj  aoQord> 
ingly  became  an  inmata  of  the  appellant's  homes. 
One  of  the  offirials  of  tho  homes  wrote  to  the  mother 
of  the  boy,  and  on  tho  2f>th  of  iSeptembf  r  received  a 
letter  from  her,  in  which  she  said  :  "I  shall  be  very 

£ leased  if  you  will  keep  my  sou  Henry  Gossage  iu 
doctor  Barnardo'a  Home,  as  I  cannot  afford  to  keep 
him  myself."  On  the  llth  of  November  Mr.  Newdi- 
gnte,  a  gentleman  residing  at  Leamington,  but  who 
was  a  stranger  to  the  appellant,  wrote  a  letter  to  him, 
stating  that  Mrs.  Gossa«:e  had  colled  u|ion  him  to 
express  her  desire  for  a  Catholic  home  for  her  boy, 
and  informing  him  that  SU  Vinoeat's  Home,  Haixow- 
road,  was  prepared  to  reoeiTe  him,  and  that  h«  was 
writing  to  tho  Rev.  D.  Hope  to  arningc  the  transfer. 
On  the  Uith  of  NoveuilM^r  Mr.  llojje  accordingly 
wrote  to  Dr.  Barniirdo  that  he  proposed  sending  for 
the  boy,  and  inquiring  what  time  of  dity  he  should 
send.  Some  oorrespondenoe  followed  between  the 
appellant  or  his  representativea  and  Mr.  Nowdigato, 
in  which  the  appellant  declined  to  consent  to  the 
transfer  of  the  boy  to  tho  Romon  Ciitlmliij  iiKtituti  in. 
On  the  Ist  of  January,  1889,  Mr.  Xcwdigate  encloswi 
a  documont  signed  by  tho  mother,  expressing  her 
desire  that  her  eon  should  at  onoa  ho  tianafecrra  by 
Dr.  Banoardo  to  Mr.  Hope,  who  had  undertaken  to 

flace  him  in  St.  Vincent's  Home,  Harrow-road, 
iondon.  The  letter  informed  Dr.  Baroardo  that 
unless  tho  mother's  order  was  complied  with  within 
seven  days  he  should  instruct  his  solioitar  to  take  out 
a  writ  of  habea$  corptt$.  A  letter  fallowed  from  Ifr. 
Hope,  which  was  answered  on  the  Sth  of  Januarj'  1>y 
the  secretary  of  the  appellant's  homes  in  these  terms  : 
"  I  am  instnicted  to  inform  you  that  it  is  not  possible 
to  comply  with  your  request,  as  the  boy  in  question  is 
not,  and  has  not  been  for  a  considt  inible  time,  an 
inmate  or  under  the  control  of  theae  institutions." 
On  the  Ist  of  March  following  the  appellant  was 
served  with  a  sunimona  to  uttt  ii  l  a  judjre  of  the 
Queen's  Bench  Division  to  show  eaus>^  why  a  writ  of 
h'll'i  is  rorjius,  commanding  him  to  i>roduco  the  body 
of  the  said  Harry  Qossage,  should  not  be  issued. 
Several  affidavits  were  filed  before  tho  rammons 
oame  on  for  hearing.  In  one  file  1  by  Dr.  Rimardo 
he  stated  that  before  ho  received  any  application 
from  the  mother  fm-  tho  return  of  the  child,  ho,  on 
tho  loth  of  November,  ISStt,  transferred  him  to  the 
oan  of  *  Mr.  William  Norton*  an  American  geotle- 
uan,  who  was  at  that  time  on  a  visit  to  this  country, 
and  that  ho  boKoved  that  the  boy  was  taken  by  Mr. 
Norton  to  Canada  a  few  days  later.  He  further 
dejKised  that  ho  had  not,  since  he  banded  over  the 
boy,  heard  either  from  him  or  Mr.  Norton,  that  he  did 
not  know  where  he  or  Mr.  Norton  was,  that  he  had 
ao  means  of  ooiemunicatin^  with  either  of  them.  He 
further  stated  that  before  handing  over  the  boy  lie 
ta^tied  himself  that  ^^r.  Norton  was  a  iit  ami  proper 

Sorson  to  have  the  custody  of  the  child.  In  an  affi- 
avit  sworn  a  few  days  subsequently  he  deposed  that 
the  said  Harry  Qossage  was  not  then,  ana  since  the 
Itith  of  November,  1888,  when  he  transferred  him  to 
the  care  of  Mr.  Norton,  had  not  been,  in  his  custody 
or  power. 

The  summons  came  on  for  hearing  before 
Mathew,  J,,  on  the  Hth  of  Maruh.  ls>>(».  when  the 
learned  judge,  having  read  the  affidavits  filed,  and 
heard  the  oroes-examination  of  the  appellant,  refused 

to  order  tho  writ  to  issue.  No  further  steps  were 
taken  till  the  23rd  of  November,  lS8i),  when  a  rule 
nisi  was  granted  for  a  writ  of  halxas  rurpus  by  the 
Diviiionu  Court  of  the  Queen't  Bench.  In  the 


meantime  the  case  of  The  Queen  r.  liarnardi,  T^i^t 
case,  had  been  decided  in  the  Court  of  Appeal,  tiiis 
waa  a  deciniou  affirming  an  order  of  the  Uaci-u'ii 
Bench  Division  quashing  a  return  to  a  habrxtt  corpiM 
wad  granting  on  attachment  against  the  dsfsndsst 
for  contempt. 

It  was  in  consequence  of  the  judgments  given  in 
the  Court  of  Appcfal,  which  laid  down  that  it  was  not 
an  excuse  for  non-compliance  with  a  writ  thut  iLe 
defendant  had  parted  with  the  custody  cf  the  child  to 
another  person,  if  he  hod  done  ao  wroo^ally,  thtt 
the  application  was  again  made  for  a  wnt  of  hahmt 
ct  rpiit  in  tho  present  case.  In  addition  to  the  affidarit; 
used  on  th('  former  appliiution  further  aflfidariu 
were  Hied.  1  do  not  think  it  ueceiisary,  for  resioDi 
which  I  will  state  presently,  to  enter  upon  ta  exsB- 
inatkm  of  any  of  the  affidavitSL 

It  vrill  be  enSeient  to  state  Ihat^  Dr.  Banisnle 
deposed  that  it  was  on  the  10th  of  November,  bs> 
that  he  lirst  made  the  acquaintance  of  Mr.  Nurt' n. 
into  whose  custody  ho  delivered  the  boy,  that  Mr. 
Norton  showed  him  letters  of  introduction  from  veil- 
known  people  in  Canada,  and  stated  that  hit  object 
was  t^j  discover  if  Dr.  Bamardo  could  plaoeaUttle 
boy  under  his  cjire ;  tliiit  ho  wa-s  anxious  tofind  sbor 
wli  J  would  not  be  interfered  with  by  hLs  relutions.  a< 
he  wished,  if  ho  liked  the  boy,  to  adopt  hiia  ai  hu 
son.  Dr.  Bamardo  accordingly  brought  five  of  tb* 
boys  in  his  home  to  see  Mr.  Norton,  ooMnkgl' 
was  Harry  Oossage.  After  talking  with  him  for  i 
time  Mr.  Norton  asked  to  bo  allowed  to  wh'iA  him 
Dr.  Bamardo  accordingly  arranged  that  he  should  i»a 
ready  on  the  16th  of  Novenjber,  and  on  that  iiy, 
when  Mr.  Norton  ef^in  came  to  the  homes,  he  took 
the  boy  ^^»y  ^"1^  Aooordinff  to  Dr.  Baniids'i 
statement,  Mr.  Norton  expressen  himself  ss  VBJ 
anxious  that  there  should  not  be  any  interferenos oa 
the  port  of  tho  child's  relatives,  and  his  affidivit^ 
stated  that  he  did  not  know  where  Mr.  Norton  or  tt^ 
boy  then  was,  nor  did  be  know  their  or  eitlier  olflMir 
addresses,  and  that  he  had  no  aeons  of  comma.' 
nicating  with  them  or  cither  of  them. 

After  hearing  urf^unient  the  Queen's  Bench  T)Iv'i«inn 
made  ab8olut<'  tho  order  for  the  issue  of  the  writ,  w;! 
this  order  was  affirmed  by  the  Court  of  Appeal. 

If  in  order  to  support  this  judgment  it  vere 
necessary  to  give  my  odherion  to  the  law  laid  doaa 
in  tho  case  of  7'Ap  Qiiren  v.  liaritardo^  T]ft*$  CSK^  I 
should  hesitate  much  Ix'fore  doing  so. 

Having  rcgar<l  to  tho  nature  of  a  writ  nf  '  -n* 
corntu,  and  the  purpose  for  which  it  was  designed 
and  has  hitherto  been  employed.  I  cannot  feel  aitii> 
lied,  as  at  present  advised,  that  it  is  not  a  good  istna 
to  the  writ  that  the  person  to  whom  it  relates  was  not 
at  the  time  it  wivs  issued  in  tho  custodj-,  power,  c-t 
control  of  the  person  upon  whom  it  is  served.  Tb" 
doctrine  that  li>'  must  adso  show  that  before  thf  «rnt 
was  iaauod,  or  before  he  had  notice  of  tho  applicstiun 
for  its  issue,  he  bad  not  wrongfully  parted  with  thf 
custody  of  the  person  name  !  in  the  writ  is  nov.l.  ud 
appears  to  me  to  involve  gn  iit  tiitii  ndty.  .\  sti'>1« 
who  has  tdlowed  a  prisoner  to  esc.ipe  has  wrL>nptuUy 
parted  with  the  custody  of  that  person;  could  he  be 
commanded  by  a  writ  of  h-ilwu  eorptu  issued  after  the 
escape  to  produce  him  and  bo  committed  for  coalsaipt 
of  court  if  he  failed  to  do  so  ?  Other  illostntiaai 
might  be  given  to  show  tlie  .lifli^  ulty  of  assenting  to 
the  broad  proposition  hiiil  down  in  the  Court  o: 
Appeal.  Tho  question  is  not  vdiethsr  one  whi)h>« 
parted  with  the  custody  of  a  person  committed  to  to 
care  can  be  made  amenable  to  the  law  if  he  wroa|' 
fully  parts  \vith  that  custody,  but  whether  ^ 
of  habtus  corpita  is  the  appropriate  remedy. 
terms  of  the  writ  require  the  recipient  to  have  tb: 
body  of  the  person  named  in  it  "  taken  and  <!«• 
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\me^  nnder  your  OUlody,"  M  is  said,  "  together 
vith  the  day  and  CMUe  of  Us  bein;;  ddtainod  to 
cii<3>>r;r'>  uixl  re<'('iv('  all  Mid  silieular  -^m  h  matt*  tk 
uwi  tliiugH  nti  the  said  cxturt  shnll  thoii  und  thfr<! 
oouader  of  and  coneeniitif;  him  in  tliiH  boiialf."  Thiit 
odicatet  that  the  vt  ry  bads  of  tbe  writ  in  tho  ollpga- 
liiiD,aadtha  primd  facie  ovidencd  in  su]ip.>rt  of  it, 
Ihlitiv  pttSon  to  whnui  fhn  writ  i.i  dim'tctl  un- 
hvfally  dctainiu^  imother  in  custwly.  To  <js<'  it  a'* 
a  meaaa  of  compelling  one  who  has  unlawfully  part  i  d 
witii  tbd  custody  of  another  penon  to  regain  that 
CMtody,  or  of  ptraubiiig  him  for  baviDg  parted  with 
it  strikos  me  nt  prrsent  as  being  a  use  of  the  writ 
tiiiinown  to  the  law  and  not  warrunt*  '!  Ijy  it. 

Iltit  thf  question  remains  wliftlier,  wen  usHiiniiiifj^ 
that  tilt!  decision  in  /Inj.  v,  flurxurihi  was  not  well 
{t'riindrd,  the  a]>pcl))iiit  i.s  entitled  to  Lave  the  order 
that  the  writ  idtould  iMiw  diaoharged.  I  have  already 
giten  my  reasons  for  tbinlring  that  this  House  eannot 
TfjK;t,  iis  iTicoiiij)Ott.'nt,  an  ajtjx'ul  a^^uiiist  an  order 
for  tlie  issue  of  u  writ  of  /,<il»nH  cor/iKs,  but  1  feel 
ntoit  strongly  that  such  appeals  are  uut  tu  be  eo- 
eounged.   Where  any  tfibunal  belitves  that  a  person 
H  or  may  be  nnd«r  detention  in  vnlawfnl  eiwtody, 
ami  imuefl  s  writ  of  fmlrfi'  n.fj'Ut  accordingly,  nn 
oouit  of  appeal  ought  iif^litly  to  interfere  witli  t)ic 
i*Mii'  of  the  writ.    The  order  for  its  issue  ought  only 
to  be  set  aside  if  there  be,  beyond  question,  no  ground 
for  it.    If,  for  example,  in  the  present  caso  it  had 
hen  an  admitted  fact  that  before  notice  of  the  appli- 
ntion  for  the  writ  the  appellant  had  ceased  to  have 
''(f  custf.tly  iif,  or  any  control  over,  the  boy  alleged 
Uj  be  detained,  that  might  have  been  ground  for 
rertssing  the  order  of  the  Queen's  Bench  Division, 
fist  whwe  the  ooort  entertains  a  doubt  whether  this 
be  the  fact,  it  is  unquestionably  enticed  to  use  the 
f  iTvSTire  of  the  writ  to  test  the  truth  of  the  allegation 
slu  I  to  n-quire  a  n  tinn  to  bo  made  to  it.     Now  it  is 
iiup-  .s-sible  to  rtsad  tlic  j  ml  anient  of  the  Lord  Chief 
Justice  without  seeing  that  he  did  entertain  such  a 
doubt,  and  that  he  was  not  prepared,  upon  the  affida- 
ntH,  to  accept  ae  conclusive  the  statements  of  the 
appellant.    At  your  lordships'  bar  the  counsel  for  the 
rfsj>f>n(ifnt  contended  that  they  had  a  rij^ht  to  croHs- 
exnniino  the  appellant,  and  that  the  proper  rnicasion 
on  which  to  try  the  question  was  when  he  had 
Rtumed  to  the  writ  that  he  was  not  detatniiig  the 
dnld.  and  that  it  was  not,  at  the  time  the  writ  was 
iM;:f<l,  in  his  custody,  power,  or  control.     I  think 
thit  view  is  the  correct  one  ;  the  truth  of  tho  return 
may,  no  doubt,  be  put  in  issue,  and  I  feel  myself 
noable  to  advise  your  lordships  that  the  Queen's 
Bench  Division  were  not  in  point  of  law  justified  in 
tsiiuing  the  writ.    I  most  not  be  understood  as  indi- 
Qiting  that  I  think  the  story  told  by  tho  appellant  is 
untrue.     But,  as  the  matter  is  to  undergo  further 
i&vestigtition,  it  would  obviously  be  improper  to 
ster  upon  any  disunaaioil  ttf  the  statements  contained 
in  the  afficbmte,  or  to  mpta—  toy  opinion  upon  them. 
I  eoue  to  fids  oondintoB  frith  some  regret,  as  the 
'jtiostion  intended  to  bo  raised  by  this  appeal  is  one 
of  uo  HmuU  iiuportiuice.    But  in  my  opinion  it  waJ4 
pt'-iiiature  to  raise  it  at  tho  present  sti^o,  and  I 
think  it  very  important  not  to  set  a  precedent  which 
might  prove  prejudicial  to  the  liberty  of  the  subject, 
of  which  the  wnt  of  Aoins  eorpw  is  the  most  sifec- 
tual  safeguard. 

For  tliese  n  asons  I  think  the  jodgment  afpeeled 
from  must  be  affirmed. 

Lovd  MAfMAffHTBW.— I  do  not  dissent  from  the 
BOtiaii  which  has  'been  proposed.  I  eaiinot  say  that 
this  it  •  cafR-  ill  which  there  ought  not  to  bo  an 
oppartnaity  of  further  iuquiring  into  the  circuui- 
under  whieh  Dr.  BainHdo  peitod  with  the 


child,  and  ascertaining  beyond  all  doubt  whether  the 
child  is  or  is  not  still  under  Dr.  Bamardo's  control  or 
within  his  reach.  In  a  mutter  of  this  sort  it  would 
not,  I  think,  bo  deeirabk?  to  iuterfere  with  the  discre- 
tion of  the  OCWrt  below  unless  a  stronger  case  for 
interferenoe  were  made  out  than  the  <me  ifh|oh  the 
learned  counsel  for  the  appeUant  have  been  able  to 

present. 

Whether  the  child,  if  it  can  begot  back,  ought  to  be 
handed  over  to  the  mother  or  dealt  with  in  accord- 
ance with  her  directtone,  or  directions  given  in  her 
name,  is  another  question,  upon  whieh  \%  would  not 
bo  prt>j)er  to  intimate  on  opinion  at  present. 

Wh>  tlier  or  not  Dr.  Burn.irdo  has  rendered  himself 
liable  to  an  att^ichment  may  lie  a  matter  to  bo  dis- 
eiifi.std  hereaft^T.  That  queKtion  also  ought,  I  think, 
to  be  k-tt  wholly  unprejudiced  by  any  comment  upon 
facts  or  circuinstancwi  which  have  not  as  yet  been 
thoroughly  sifted  or  tested  by  eroes-exammation.  - 

I  desire,  however,  to  .st.at<'  niy  concurrence  with  the 
opinion  exjue^sed  by  Su  Eilward  Fry.  I  entirely 
agree  with  him  in  thinking  that  tho  \vrit  of  Iiid>tu$ 
eurjtut  ought  not  to  be  wrested  from  its  proper 
purpose,  and  used  as  an  instrumflnt  to  ponidi  a  man 
fxr  an  illegal  or  unauthori/.ed  act  complete  befbie  the 
jurisdiction  of  the  court  can  be  supposed  to  have 
attached.  1  will  only  add  that  it  is  veiy  much  to 
be  regretted  that  the  managem  of  a  charitable  insti- 
tution, whidi  has  done  and  is,  I  have  no  doubt, 
doing  an  immense  deal  of  good,  should  have  tried  to 
put  off  a  troublesome  correspondent  by  letters  whioh, 
to  say  the  least,  were  uncandid  and  misleading. 

Lord  HoBBis.— I  oooour  in  the  judgineni  which 
has  been  moved,  but  I  desire  to  say  lhat  in  doing  so 

I  atlopt  the  re;isons  assigned  and  the  views  given  of 
tho  law,  both  in  the  Queeu's  Bench  Division  and  in 
the  Court  of  Appeal,  as  the  ioondalMm  of  my 

concurrence  in  tho  judgment. 

Lor<I  Hannrn. — I  entirely  concur  in  the  conclusions 
at  which  your  lordships  have  urriveil,  and  I  have 
only  to  add  that  the  opiuiou  expressed  by  my  noble 
and  leame<l  friend,  Lord  Hersohell,  so  exactly  repre- 
sents tho  view  which  I  take  of  the  case  that  I  do  not 
think  it  necessary  to  add  anything  to  what  bee  fiillai 
from  the  noble  and  learned  lord. 

Solicitors  for  th«>  appellant,  Nishd  d:  Daw. 

Solicitors  for  the  respondent,  Leathley  d*  I^hij/»un. 


MM. 


App.  Bankruptcy.  1 
(Lord  JSsher,  M.K.,  and  > 
LiudlcgrnndBowan,  L.JJ.)  I 

Jn  re  POTTS. 
Ex  forta  Tayuhh.  it  Bom.  (a.) 

Banhruptcy  —  Jwl'/nunt  i  riditirrs  —  ApjKiitit im  i,f  of 
rtctiver  of  cuuUabk  interest  —  Secured  crtdUort — 
Bankruples  Ati,  1883  (46  A  47  FM.  e.  08X  «• 

•15,  168. 

Ill  July,  IS91,  j'liiiymtitt  iras  (liUiinedhytheapprlhntU 
in  iiK  action  for  £316,  undrr  ichich  e.recntion  was  issued 
tffuinit  the  debtor' t  goode  with  no  effect.  In  January, 
1892,  the  debtor  beatme  etOiUed,  under  the  wiV  of  Mf 

mother,  to  a  shart  in  h'  r  residmry  real  and  iwrsfnal  ettate. 
In  March,  ISO'i,  (lir  itpjn  lhiuta  ohtatued  on  an  ex  parte ap  • 


(a.)  fieportod  by  F.  O.  Hoaumos,  Esq.,  Barrister- 
a*-I*w. 
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plieation  o«  order  appointing  a  receiver  iu  respect  of  such 
thare.  In  May,  lft&2.  the  debtor  wat  adjadtfeil  hinkrupt. 
The  appManU  moved  /«r  n  dedaraUon  that  tiey  were 
teeurtd  eredUon  in  re^yc/  '/  the  thare  to  lahhh  the 

debtor  'vnn  entitled  iu  tfif  nti'Iaary  estate  uud'-r  his 
nwther's  will  by  virtue  of  the  i.rdtr  njipaitdiiu)  tin  nreiver. 

Held  (affirming  the  dt CIS i\)n  o/Vaughan  Williams,  J.,  j 
ante,  ii.  255),  that  the  vrdir  did  not  aimtitute  them 
tecurea  credittm. 

Per  Lmdlqr  ami  Bowm,  L.JJ. — A  n  urdfr  a^tpoiviUng 
a  rtahtreugki  net  to  k  inoclcoiion  cx  parte  applieaihn 
tc  the  jittUje  in  ehambert. 

Appeal  from  »  dfldaion  of  VangliMii  WilliamSi  J. 

{ante,  p,  255). 

Tn  July,  1S!>1,  the  uppellantj?  recovered  judgment 
ngainst  the  debtor  for  i';UC.  l')S.  iiitd  cost*.  The 
appellants  issufnl  a  writ  of  _/('.  fu.  umlfi-  this  judgment 
agaiuiit  the  goods  of  the  dobtor,  but  failed  to  reoovt-r 
anything. 

In  JMNiMy,  1692.  the  debtor  became  entitled  under 
the  win  of  idfl  mother  to  a  share  in  the  rendnary 

rcnl  tuid  personal  estate  of  the  testatrix  ;  and  on  tin- 
^Ist  of  March,  1.S92,  the  apirfiUants  obtained  from 
the  judge  in  chambers  on  an  'r  fwirtr  application  lui 
order  appointing  a  receiver  of  the  share  to  which  the 
debtor  was  entitled  iu  the  residuary  estate  of  his 
mother.  {Tho  ierma  of  this  order  are  fuUy  set  oat  m 
the  report  of  the  earn  below). 

On  tho  Ith  of  .\pril  the  appellants  gave  notice  of 
tl>is  order  to  the  executors  of  the  will.  On  the  l<>th 
of  May,  lSi»"J,  a  nn  i  iving  order  wiis  made  ai^iiinst  tho 
debtor  on  his  own  petition,  upon  which  he  was  adjudi- 
ostadlMiikn^ 

Tlmeammtort  wmaoviaftWMitioii  to  distribnto 
the  estate  to  the  beneBdarieB  under  the  motber'e  will, 
but  no  payment  had  been  made  either  t*  the  receiver 
or  to  the  trustee  in  bankruptcy.  The  appellants 
applied  to  \'au'^han  Williams,  J.,  for  a  declaration 
that  by  virtue  of  the  appointment  of  tlie  re<  eiver  they 
were  secured  creditors  of  tho  dobtor  of  th>-  share  to 
which  the  d^>tor  was  entitled  in  the  xesiduacy  estate 
under  his  mother's  wflL 

Vaughan  Williams,  J.,  dismissed  the  application. 

Herbert  BetA,  Q»C.,  and  Middem,  fur  the  appellants. 
-^Tbe  efllBot  of  uie  order  appointing  the  reoeirer  was 
to  deliver  the  debtor's  share  under  the  will  of  his 
mother  to  his  creilitors  in  equitable  execution,  and 
there  has  been  a  onqiletion  of  execution  as  required 
by  section  15  of  the  Runkruptcy  Act,  188.3  :  sef*  Mit- 
ford  on  I'leatlings  in  Chancery,  5th  od.,  p.  148 ; 
AngM  T.  Draper,  I  Yem.  389 ;  Davidson  v.  Foley,  I 
▼em.  999  (a);  DOhnr.  Flatkett,  2  Bli.  N.  S.  239; 
Wattt  V.  Jejferj/e$,  3  Ifao.  A  G.  422  ;  Smith  v.  ^tirs^ 

I  C5olI.  705:  Thornton  v.  Finch,  4  Giff.  615,  13  W.  R. 
Ch.  Difj.  114  ;  MamiroU  v.  ParmU,  35  W.  R.  77:5 ;  Tn 
re  Peace,  31  W.  li.  N!)9,  24  Ch.  D.  105  ;  r  V,„r.  v. 
Price,  37  W.  R.  424.  22  (1.  H.  D.  429 ;  Fiujyh  v.  lirnnd, 

II  a  B.  D.  711,  32  W.  R.  Dig.  160;  Wtstheud  t. 
itilm,  32  W.  R.  273,  25  Ch.  D.  413;  Anglo-Italian 
Bank  t.  Dam'et,  27  W.  R.  3,  9  Ch.  D.  275 ;  Tillett  v. 
Pearton,  22  W.  R,  209 ;  In  re  Copper,  37  W.  R.  330 ; 
Papier  v.  Wrii/ht,  28  W.  R.  827.  14  Ch.  D.  (ilW ; 
Br'veion  v.  Kd'wardi,  37  W.  R.  47,  21  Q.  B.  D.  22(5 ; 
y-V  i^irU  A'.vni^,  /«  re  Watkim,  28  W.  R.  127,  13  Ch. 
D.  252.  [Lord  Eshek,  M.R. — ^Tou  must  show  that 
this  order u  a  "mortgage,  ohai^,  or  lion"  within 
section  168  of  the  Bankruptcy  Act,  1883.]  Secti<m  168 
is  not  exhaustive,  for  section  45  is  required  to  limit  the 
rights  of  exiM  iition  creditors.  The  "  oquit.'ible 
interest "  in  setition  45  (2)  is  not  inte-nded  to  mean 
pquitable  interests  in  land  only,  for  n'coivers  are  now 
apDointed  oTer  other  things  besides  land.  Vaughan 
Wuliams,  J.,  bassd  hit  dsdsion  on  /«  rs  Diekeitaon, 
E»  parte  Ckmringbm  ^  Cb.,  37  W.  B.  180^  S3  Q.  B.  D. 


187,  but  that  ease  docM  not  apply  here,  for  there  the 
receiver  waa  appointed  in  respect  of  goods  only. 
That  decision  is  no  aathority  for  saying  that  the 
appointment  of  a  reoeiTer  oan  never  nwke  the  judg- 
ment creditor  a  Recure<l  creditor. 

LK-iiMnir  \.  Mamn  ti:  Parry.  39  W.  R.  59«.  [IHHl] 
2  (.1  R.  73  ;  Smith  v.  Ctrell,  29  W.  R.  227.  tJ  Q.  R.  D, 
75 ;  and  JJooth  t.  Hutchinmm,  21  W.  B.  116,  L.  B.  15 
B().  30,  were  also  lefhmed  to. 

Muir  Mackenzie,  for  the  respondent. — Section  45  of 
the  Bankruptcy  Act.  1883,  docs  not  apply  to  this  case. 
Under  that  section  it  is  only  in  the  case  of  an  equit- 
able interest  in  land  that  execution  is  completed  by  the 
appointment  of  a  receiver.  Tlie  appointment  of  this 
receiver  im  rely  amounted  to  an  omer  directing  to 
wliom  jiavnient  was  to  be  made  of  the  debtor's  share 
in  his  muther's  estate,  and  it  did  not  eflFoct  a  transfer 
of  any  interest  in  property  which  could  make  the 
creditor  a  seoored  creditor.  The  creditor  has  neither 
a  mortgage,  charge,  or  lien,  and  therefon  tho  tight 
of  the  trustee  in  bankruptey  prevails. 

He  cited  In  re  DieheiMnu,  Er  jxirte  Charringtvn  :  Tn 
V  Hhephard,  38  W.  R.  133,  43  Ch.  D.  131 ;  Ex  part^ 
A  eons,  In  rs  IFoflbiiM. 

n>ed,  Q.C.,  ill  reply,  referred  to  Scott  Amnaa, 

Willes.  400. 

Ijord  E^IIEK,  M.R. — In  this  case  the  apixtllants. 
Messrs.  Taylor  &  Son,  who  are  judgment  creditors, 
are  asking  lor  a  declaration  that  uiey  are  seoored 
creditors  in  tba  hankruptoy  of  the  judgment  debtor. 
The  judgment  debtor,  before  he  became  bankrupt, 
Itncame  entitled  under  the  will  of  his  mother  to  a 
share  of  her  n-sidiiary  estate,  and  tlie  appellants 
nbtained  ^«rrfr  an  order  appointing  a  receiver ;  and 
that  order  contained  an  oraer  to  the  receiver  that  if 
the  executors  of  the  will  should  pay  the  money  to 
him,  he  should  not  p^  it  to  the  judgment  debtor,  bot 
to  the  appellants.  There  was  nothing  in  the  order 
requiring  the  executors  to  pay  the  money  to  the 
roc^'iver.  iinil  it  did  n'lf  bind  tlu-m  ;  it  would  not  have 
been  just  if  it  had.  because  they  wore  not  parties  to 
the  summons  on  which  the  order  was  made.  Then, 
before  anything  else  had  been  done,  a  receiving  order 
was  made  against  the  judgment  debtor,  and  tiio 
official  rccaiTer  became  nis  tmstee  in  hankraptonr. 
The  question  now  arises  as  to  whether  this  money,  to 
which  the  iud<;:in m  ilebtor  is  entitle<l  under  his 
mother's  will,  p  is-ii  s  to  the  trustee  in  banknii)tcy  or 
to  the  appellants. 

It  is  a  question  of  banki-uptw  law,  and  the  govern- 
ing section  is  section  0  of  tM  Baokniptqy  Act,  1883. 
That  section  provides  that  "  on  the  making  of  a 
receiving  order  an  official  receiver  shall  bo  thereby 
constituted  receiver  of  the  property  of  the  debtor, 
and  thereafter,  except  as  directed  by  this  Act,  no 
creditor  to  whom  the  debtor  is  indebted  in  resjwct  of 
any  debt  provable  in  bankruptqr  shall  have  any 
remedy  against  the  property  or  person  oi  the  dobtor 
in  respect  of  the  debt,  or  shall  commence  any  action 
or  other  legal  proceedings  imlms  with  the  leave  of  the 
court  and  on  such  terms  as  the  court  may  impose." 
Now  in  this  case  the  appellants  are  .seeking  to  enforce 
a  n  uiedy  against  tho  property  of  the  debtor,  and  if 
that  section  stood  alone  it  would  be  clear  that  all 
the  property  of  the  debtor  is  to  pass  to  the  official 
receiver,  and  no  creditor  is  to  have  any  remedy  against 
it.  Rut  sub-section  2  of  section  9  contuns  a  proviso 
that  section  9  shiiU  not  aflfert  tlie  power  of  any 
secured  creditor  to  realize  or  otlierwnse  deal  with  his 
security  in  the  same  manner  as  he  would  have  Wen 
entitled  to  realize  or  deal  with  it  if  the  section  had 
not  been  passed.  The  definition  of  "  secured  creditor  " 
if  fooDd  in  asotioii  168,  whidh  injs  that  "seoavsd 
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enffilor'*  bmuis  a  penoo  holding  a moitgage,  ohargo. 
or  lien  on  the  property  of  the  debtor,  or  any  part 
{     'iiTof.  &»  a  RPfurity  for  a  debt  due  to  him  from  the 
■tltciT.  Till'  api>«illauf«  have  not  got  a  mortgage  or 
I     I  common  Uw  lien  un  the  debtor's  property.    Can  it 
I    hi  aid  thftt  thk  order  appointing  a  reodTer  amonnts 
to  diha  an  equitable  lien  or  an  equitable  charge  ?  A 
diMf^  18  *  well-known  thing ;  if  a  debtor  has  money 
•jiins       iiini  by  a  third  p<'rson.  tho  croditor  can 
ch*i^-  the  debt  in  tho  hands  of  tho  third  person.  If 
ki  tb«  present  case  the  order  had  charged  UM  fund  in 
tba  bandH  of  the  eoueoton,  and  had  Man  an  order  on 
I    An  to  pay  the  fond  to  the  xeoeiTer,  tiien,  although 
datBiignt  not  amount  to  n  common  law  ohHt  go,  it 
'    BUgbt  possibly  be  an  equitable  chargo.    But  8U]>ptise 
1^  the  man  who  holds  the  money  and  who  is  obliged 
to  |aj  ii  haa  no  notice  of  ^the  order  charging  the 
■Bns|f,  nd  has  no  opportunity  of  answaring,  it  would 

01  -aoli  ;i  cri-ii'  \ye  most  imjiist  to  sjiy  that  ii  i  hrirf^o 
crwited,  ami  suKsequciit  iiutice  would  not  rriu<'<iy 
the  injustice,  l^vt  n  if  the  order  iii  thix  ui.s<'  had  ho«'n 
iirected  to  the  executors  I  do  not  think  it  would  bo 
binding  on  them.  It  does  not,  however,  profess  to  be 
binding  on  them,  and  therefore  it  does  not  create  a 
eharge  on  the  money  in  their  hands,  and  the  appellanfit 
d^i  iii/t  hriiii;  thi'niH4>Iv(>H  within  the  dofimtion  of 
■'secured  creditors  "  in  section  168. 

1  thiidk  liMt  in  In  re  Dickmtmmt  Sat  parte  Charrimj- 
(m  the  pniperinterpratatioin  was  plaoed  on  sections  9 
sod  168. 

Llvdley,  L  J.,  after  stating  the  facts,  proceeded : — 
He  qnestion  is,  does  this  order  apptnntmg  a  receiver 
tBdflie  subsequent  notioa  givan  to  the  e«eeutors  of 

will  rrfaff  an  oqtiitablo  charge  on  tho  sharr  of  the 
r«;'iuar)'  estat*-  to  which  the  debtor  was  ciititkHl,  so 
M  to  make  the  appellants  secured  creilitors  ?    It  is 
Slid  that  the  effect  of  the  order  was  to  deliver  to  the 
•ppllants  the  debtor's  interest  under  the  will  in 
equitable  execution.    There  is  in  reality  no  such  thing 
■s  equitable  execution,  it  is  only  a  short  phrase  for 
describing  a  cfrtaiu  procedure  by  means  of  which  a 
radcment  croditor  can  in  some  cases  obtain  payment. 
tTnaw  Am  old  [practice  it  was  necessary  to  file  a  bill 
in  chancery  againrt  the  debtor,  and  also  to  join  as  a 
party  the  person  who  hdd  tho  projjerty  which  the 
ju'laroont  creditor  wishcfl  to  attach.    What  has  been 
dune  in  the  j>n'scnt  i:aso  is  an  incomplete  process  of 
obtaining  p  iynicnt,  and  no  charge  is  created  on  the 
fond  in  Uie  hands  of  the  executors  because  there  htis 
besn  no  order  on  tiiem  to  pay  the  fond  to  the  rc- 
criver.    The  ajipellant.'"  are  in  the  position  of  ha\-ing 
the  right  to  obtain  an  ei{uitiible  interest  in  the  fiuid, 
but  have  not  a-*  yet  actually  obtained  the  equitable 
interest.    I  therefore  agree  that  the  appellauta  are 
not  secured  creditors,  and  I  do  not  think  that  the 
jodge  in  chambers,  when  maUng  (he  order  appoint- 
ii^g  the  reoeiver,  ever  intended  ttat  a  charge  should 
becreut«xl.    It  W!is,  raoreovst,  TSry  irregular  for  the 
appellants  to  get  such  on  order  OH  an  ese  parte  applica- 
tion. 

Bowxjj',  L.J. — I  agree.  This  is  an  attempt  to  pro- 
cure a  charse  in  a  way  which  was  never  intended  by 
the  Aflfc  of  Ptelisment.  As  a  matter  of  practice  the 
order  waa  improperly  obtained,  it  having  been  ob- 
tained er  parte,  out  as  between  the  appellants  and 
their  debtor  it  is  a  good  order.  It  does  not,  however, 
amount  to  the  creation  of  a  chargo  on  the  fund  in 

Question*  It  is  only  one  step  in  the  plOOSSdings,  a 
inectian  to  the  receiver  to  feoeive  the  monegr  sml  to 
pay  it  oirer  to  the  judgment  oreditots.  To  oreato  a 
charge  it  would  have  been  necessary  to  make  the 
persons  in  whose  hands  the  fund  was— that  is,  the 
executors — parties  to  the  application.  I  cannot  con- 
oore  the  judge  in  chambers  creating  a  chaige  on 


OouBT  or  AvnuL. 


property  in  the  hands  ol  a  third  mmob  wittoni 
giving  that  third  pason  stt  opportuiiiqr  of  sppesiing. 

Apptid  dismitied. 

Solicitors  for  the  appellants,  Ltyton,  Suns,  ik  Lendoa, 
Tradt» 


Prom  Chan.  Div.  \ 
(Ldndley,  Bowen,  and  Deo.  19 ;  Jan.  14. 

A.  L.  Smith,  Kn.)  ) 

In  re  DEWVF.n  Hotel  Co.  (LmiTEDj.  (a.) 

CV>mpany--i2H(Hdio»  c/  capital — Purrhait  by  ampOKjf 
<\f  it»  own  ahara—Salft  hi  rompantj  of  a»«et»  for  good 
■;■,,.;.!,  nifiDii  Sh'iri  In  i  rri:%t  of  iiHiutu  of  roinpontf— 
f  'omixiHie*  Act,  1867  (30  <k  31  Vict,  c  131),  «.  9— 
Ckm^MMto  .def.  1877  (40  Jt  41  VieL  e.  M), «.  8. 

A  compnni/  wat  riifinfiTfd  in  1,SK9  to  rnrn/  '  fht 
hutinw  of  hotel  propriet«<r8,  with  a  capital  of  £l.'i(»,(»00, 
divided  into  26,000  Mfiaren  of  £5  rarh.  In  ISid  the 
i  iimjnnji  took  on  leate  the  M.  Hotel,  ami  iturtated  their 
mpititl  by  rreatiug  5,000  new  aharrs  of  £o  each.  Mmi- 
turrs  to  the  aynoiint  of  £7o,000  iiutf  iMutd.  nil  if  which 
were  outttawliinj,  and  th'rr  were  very  few  other  <rrfditors. 
Upxoardi  of  £23,UU(J  was  (xjtendeion^  M,  Hotel,  and 
it  «mw  worked  at  a  Io$$,  Tke  eomaami  agntd  vaith  B.t 
teha  WM  one  of  ihe  let$or$  o/tho  M.  ffoM,  to  hand  omr 

the  pO'ifriiMlfin  <f  the  M.  Hotel  to  P.,  who  shouM  pnij  the 
rt'iit  and  carry  on  the  hotel.  The  directors  undertook  to 
obtain,  and  obtained,  from  the  shareholders  tke  neee$tary 
rttolutiom  for  reducina  the  capital  of  the  cenyKNijf  M 
writing  off  £23,710  of  fully-paid  ordinary  MMrea  htut 
by  B.  and  hia  assockdei,  and  undertook  to  obtain  the 
sandioH  of  the  Hiyh  Court  of  Justice  in  Enyland  to 
inch  reduction,  wlicrcitjHiu  such  shared  should  }>e  extin- 
guished, B.  ivas  to  jMiy  to  the  coinjKiny,  for  stores  and 
goodwill,  15,000  df>ls.  The  comjiany  hiul  power,  under 
it$  ariide*  of  ossocuifuni,  to  redaoe  it»  ct^pUal  ijf  om- 
celling  capital. 

Held,  that  thi,*  tritKMtcti'.i,  .-  (if  m^f  a  puri  laii-  hi/ the 
company  of  its  own  shares,  hid  u  uii  a  huIi  by  tin  company 
of  tome  of  0$  attelt  for  less  than  their  cash  lvalue,  in 
eonaideration  (/  a  reMoie  from  heavy  burdens  and  </  a 
tmrmder  of  tharee. 

Held,  thiif  the  sanction  of  the  coitrt  to  ihi  fj-'niM- 
action  irun  otil;/  titci^siiry  for  the  iM-rmant lU  cjttnyuish' 
ment  of  the  xhurcs,  and  that  the  court  hadJuriMdietion 
to,  and  tcotdd,  Mndion  the  transaction, 

Trevor  v.  Whitworth,  86  fT.  A  145,  12  Afp.  Ou. 
400.  disUngviskei, 

This  was  an  appeal  by  the  oompany  from  a  dedsiom 
of  yorth,  J.,  refusing  to  esnotioai  a  scheme  for  the 

reduction  of  tho  company's  capital.  The  company 
was  registered  in  Novembw,  1889,  and  was  estabbshed 
for  the  purpose  of  carrying  on  the  business  of  hotel 
waprietorst  and  in  partioiuar  to  purchase  the  Windsor 
HoM  at  Denver,  Biato  of  Ooloredo,  ITnited  States  of 
America.  The  original  capital  of  the  company  was 
£i;50,(MK),  dinded  into  26, (HK)  shares  of  £o  each.  The 
Wimlsiir  Ilutel  was  accordingly  purchased  on  the 
incorjioratioii  of  the  company,  and  t  arriiHl  on  success- 
fully by  the  company,  which  had  juud  subela&tisl 
dividends  until  1892.  In  May,  1891,  the  company 
took  on  lease  a  second  hotel  in  Denver,  called  the 
Metro] >i lie  Hotel,  at  a  rmtul  of  £7,000  jier  annum. 
In  order  to  meet  the  coat  of  fitting,  furnishing,  and 
estsUisUag  this  hotel  the  eompaay  incresssd  its 

(a.)  Beported  by  W.  SiiALLcaoss  OoDDWii,  E^., 
Baxrister-at-Law. 
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oapHal  by  the  crMtfon  of  5,000  new  ordinary  fnhnron 
of  £5  each,  of  wUoIl  3,4'j'4  shares  had  been  issued  ami 
f.illy  paid  up,  making  tho  total  subscribed  capital 
£147,370.  Debentures  to  tho  amount  of  £&.i,000  to 
bearer,  and  of  £10,000  to  registered  holder,  had  been 
iMoed  by  tbBoamgmaft  all  of  whioh  wate  onUtanding, 
and  beyond  tiuae  tiiwe  wm9  rtry  few  ofbor  erediton. 
The  outlay  on  the  Metropole  Hot^-l  had  boon  ujiwards 
of  £23,000,  and  the  fitting  and  furnishing  of  it  had 
bi  cn  placed  in  tho  hands  of  the  compiiiiy's  maiifi(^ing 
director,  Mr.  "\Vm.  Hy,  Bush,  who  bad  largely 
exoeedod  the  expeuditnn  aanctioned  hv  the  diittotors. 
TUe  Ifatropole  Hotel  me  workad  by  we  eompM^  at 
e  Ion.  fa.  eonseqneDoe  of  tiiia,  ^flbreooM  anwe 
betwi^  the  company  and  its  managing  director,  w-hu 
wa*  one  of  the  lessors  of  tho  Metropole  Ilotcl,  and 
ulM'matoly  it  was  agreod  thiit,  upon  the  spociiil  reso- 
lution hereinafter  stated  being  duly  confiniiod.  hi?, 
and  the  holders  of  the  shares  uienticuied  in  the  resolu- 
tion would  teks  over  the  Metropole  Hotel  and 
farnitnie  at  eoat  price  oa  bevfai^  the  dham  held  by 
them  cancelled,  and  the  capital  paid  up  by  flu  in  si  t 
oflf  aa  against  the  purchase  price.  It  wus  .>*tuti  il  tliat 
this  proposal,  if  carried  out,  would  bo  a  vory  Ix'iu'Ecial 
one  for  the  company,  and  would  avoid  a  considerable 
loss,  and  that  on  relinquishing  the  Metropole  HotdtiM 
oapital  .proposed  to  be  extiiyuahed  would  be  in  esoeai 
oT the  oompaDy'a  wanta.  The  leeae  of  the  Vetropole 
was  an  onerous  one,  and  it  was  estimated  that  tho 
furniture  and  fittings  would  not  realize  anything 
approaching  £'.'^,001)  (tho  sum  whUh  tiie  oompsDy 
baa  spent  upon  the  hotel)  if  sold. 

At  general  meetings  of  tho  company,  held  re-spec- 
tively  OD  the  30th  of  March  and  the  Hth  of  April. 
l'802t  the  following  resolution  was  mutirfmouBly  passed 
end  confirmed  as  a  special  resolution: — "That  tho 
oonditions  contained  iu  the  memorandum  of  association 
of  the  coinp  iiiy  be  uiodifiod  by  r4Mliiciag  tho  capital 
from  £l5j,00U,  divided  into  31,000  shares  of  Jlo  ouch, 
by  paying  off  the  capital  represented  by  the  following 
4,742  ordinary  shares  of  the  eomnany — that  is  to  say, 
the  aheras  numbered  17.531  to  20.080, 22,154  to  22,68(7, 
'i5,0Cl  to  26.000,  and  28.040  to  28,803  inclusive  (such 
CHpital  being  in  excess  of  the  wants  of  tho  company), 
ami  by  extinguishing  altogether  the  liability  thoroon. 
8u  tbut  the  capital  may,  as  reduced,  consist  of 
£131,290,  Qivide<l  into  20,238  shares  of  £5  each."  At 
the  meeting  of  the  30th  of  March  there  were  preMnt, 
either  panoully  or  by  proxy,  holders  of  19,995  duaroa 
of  the  company  of  the  nominal  value  of  £99,975,  in 
addition  to  the  •4,742  shares  tho  subject  of  the  special 
resoluliou,  and  together  amountijig  to  2l,T:!7  shares 
of  tho  nominal  value  of  £r23,t>So  out  of  a  total  sum 
of  £147.370. 

The  agreement,  dated  the  8th  of  March,  1S92,  and 
BHide  between  tho  Denver  Hotel  Co.  (limited)  of  tiie 
Me  wrt,  and  W.  H.  Bwh,  d  the  other  part,  wae  in 
the  foBowing  tenna : — 

(1)  The  company  shall  deliver  over  by  tho  said  W. 
H.  Bush  possossion  of  tho  hotel,  situat*;  in  tho  City 
of  Denver,  and  known  as  tho  Metropole  Hotel, 
together  with  the  furniture,  fittings,  household  eSects, 
and  other  flhatteh  of  the  onmpeuy  now  bdng  in  or 
•bout  the  tHM.  (2)  The  aai^  W.  H.  Bush  shaU 
earry  od  die  aaid  hotel  as  heretofore  as  a  first-class 
hotel  on  the  English  syet^'Ui,  and  shall  kooji  tho 
building  and  the  said  furniture  and  otiocts  duly 
insured  against  fire,  and  will  pay  all  rent,  taxcn,  unil 
other  outeoingi  iu  leapeotof  the  aaid  hotel,  and  nil 
auuddpef  anil  oOer  teiea,  and  will  pey  ell  debts  ii. 
wmd  in  oarryinc  on  the  aeme.  and  will  not  do  or 
enibr  anvthing  tobe  d<Mie  whereby  the  lease  of  tlie 
said  hiitf  l  may  become  forfeitable  or  wbi  r-  by  any  of 
the  said  furniture  or  effeota  may  be  liable  to  be  taken 
in  moulkn,  (8)  Tb»  dinoloa  «<  flie  oompenj  will 


forthwith  take  all  necessary  steps  to  obtain  from  the 
shareholders  the  neceaaary  rt«ulutions  for  reducing^ 
the  capital  of  the  company  by  writing  off  the  £2;j,T10 
of  fully-jmid ordinary  shares" — whuih  were  thermi 
specified—"  standing  in  the  aMue  ol  W.  H.  Bush  and 
hu  aasociatea,  and,  if  and  ao  aooa  ae  mdi  reductiun  is 
confirmed  by  the  High  Oomi  of  Jnelioa  in  England, 
vrill  make  over  to  tho  said  W.  H.  Bush  by  bill  of  sal© 
the  fittings,  funiituro,  an<i  etb  cts  Ixlonging  to  tho 
cotupanj'  in  or  about  the  said  Mutropole  HotiS,  in  full 
discharge  of  all  money  paid  up  upon  and  all  other 
claims  and  demands  whataoerer  of  the  regiateied 
holders  in  xeapeot  of  the  aheree  above  niantkiMd, 
which  diall  tbannpaB  be  aactingnidMd,  the  aeid  W. 
n.  Bush  procuring  all  proper  dischargrs  for  tho  sjime. 
(4)  If  the  said  resolutions  shall  be  coutirmod  as  afore- 
said, the  said  hot«*l  shall  be  dt^emed  to  have  been 
cyirriod  on  as  from  the  1st  of  February,  16U2,  for  and 
on  account  of  tho  said  W.  H.  Buah,  and  the  accounts 
between  him  and  the  eOB^eny  shall  ha  adjnatad  on 
that  basis,  he  beinfT  debited  with  all  rsnta,  taxes, 
wages,  and  other  outgoings,  and  being  credited  with 
all  receipts,  provided  that  tho  said  \V.  H,  Bu-th  slmll 
iu  tliat,  cvriit  ]iay  to  thr  iiHUjiiny  -is  and  I'or  flie 
Stores  upon  the  said  premise-*  awl  tho  goodwill  of  the 
business  the  sum  of  15,000  dols.,  such  sum  not 
being  intended  to  be  ooveied  by  tlie  esttofuishmant 
of  the  aaid  aharBB,  and  to  be  pnd  at  te  0,000  dola.  in 
cash,  as  to  5,000  dola.  by  note  of  the  said  W.  H. 
Bush  at  six  months*  date,  and  carrying  interest  at  7 
per  cent,  per  am»um,  aud  as  to  the  balano'  by  a  lik«s 
n(^te  at  twelve  months'  date,  such  notes  to  be  oocept- 
able  for  discount  to  the  oompeny's  banken  in 
Colorado,  without  reooune  upon  tbe  company." 

The  articlea  of  association  provided  aa  foUom: — I. 
The  13.000  shares  of  tbe  original  capital  numbered  1 
to  13,000  inclusive  shall  be  preference  sharca,  and  the 
13,000  shares  numberwl  13,001  to  20,000  inclusive 
shall  be  ordinary  shares.  In  tbe  event  of  the  winding 
up  of  the  compatiy  the  holders  of  the  preference 
shares  shall  bo  entitled  to  receive  in  full  out  of  the 
aaseta  of  the  company  the  amonnta  paid  up  on  snch 
shares  in  priority  to  the  claims  of  tho  holders  of  the 
ordinary  shares  to  be  paid  any  amount  in  respect  of 
siK-li  Hliuros,  and  in  tho  ovont  of  tho  capital  being 
written  off  on  a  reduction  of  capital  amounts  paid  or 
credited  on  the  ordinary  shares  shall  be  writtoi  oiF 
before  the  amounts  paid  or  credited  on  the  prafer^ 
ence  shores.  Eadi  dlMS  of  sbarea  shell  lespeo- 
tivehr  be  entitled  to  rank  for  the  purposes  of 
dividend  in  the  manner  hereinafter  declared.  9. 
Tho  funds  of  the  comjjany  shall  not  be  expoudod  in 
the  purchase  of  or  lent  upon  the  security  of  itj»  o  *^n 
Hharos.  27.  Tho  directors  may  at  any  time  accept  a 
surrendoi  v\'  a  shore  or  shares  on  such  terms  and 
eonditioi  i  s ;  i .  t  hoy  may  think  fit.  Ajiy  share  Or  dmres 
so  snReuderod  nuty  be  disposed  of  in  the  seme  man- 
ner as  a  forfeitea  share.  43.  The  company  may  in 
general  mooting  reduce  its  cajiital  by  jiaying"  off 
capital,  cancolling  capital  which  has  been  lost  or  is 
uiu<  pit  s,  iitod  by  available  assets,  reducing  the 
liability  on  the  sharea,  cancelling  shares  not  ta£en  or 
agreed  to  be  talMn  by  any  person,  or  otiierwiae,  aa 
my  see—  sonedient,  and  capital  may  be  paid  off 
upon  die  fooling  that  it  may  be  called  up  ag^u^  or 
othorwiso. 

When  tho  petition  prescnto*!  by  the  coiupanj'  for 
the  confirmation  of  the  special  resolution  CAiue  before 
tliu  court.  North,  J.,  refuasd  it,  on  the  ground  that 
ill  had  no  jurisdictionnndertbeOoaipenies  Aet,  1677, 
being  of  opinion  that  the  arraagwaent  amounted  to  a 
porcnaso  by  the  company  of  its  own  shares,  and  an 
appreciable  numbor  of  shandwldflrs  bnd  ttOt  |[inMI 
their  consent  to  the  scheme. 

Hm  oonpony  appsirifld. 
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Critnt-narUti,  Q.C.  nn<i  A'.>%,  for  flie  ©oniiMiny.- 
TLt  'li-irchcl.l.-rs  uiiuuiiDously  ajijiiTivij  of  the  schciuf 
—that  is,  ail  who  wore  prt-aeiit  at  tho  meeting,  about 
8x-*evi>nths  of  the  wbole  number.  If  we  bring  our- 
Mbct  within  tlw  pn>vuu)ii0  of  the  Compsnies  Acts, 
IW7  and  1877,  h  9  and  3  respectiTely,  the  court  can 
HDitioQ  tbe  >-oduotioD. 

Tlity  r»^lied  upon  the  judgmont  of  Lonl  Miu;- 
^jjbt^  in  Tr€vvr  v.  WlnlwuHl,,  M  W.  K.  14.'»,  12 
iffk  Cm.  409.  At  p.  436.  Tb^  alK>  dted  in  n 
bmm  Hmmtiie  8M  Co,,  87  W.  B.  249.  S0  Ch.  D. 
JK:  In  rr  Vninn  PhU  Ulass  .IT  W.  K.  VJ  *,  12 
Ch.  r>.  •'>13;  Jn  re  Qurhriula  /iniltrai/,  l.uitd,  and 
r,f,.r  r,..,  40  Ch.  I),  .itili,  :•>:  \\.  n.  Dip.  M  ;  In  re 
'r:Un,^  UuH  i^LimiUd),  3«  W.  H.  317,  43  Cb.  D.  62» ; 
an  i  In  AgrieuUimU  Bald  Gb.,  89  W.  B.  218.  [1891] 
lCb.396. 

Cur.  adv.  vuH. 
fht  jndgmnt  of  fh«  Ootjbt  wm  MtrmA  hf 

LixuLEY,  L.J. — This  is  an  appeal  from  the  refiual 
Vjr  Xortb,  J.,  to  sanction  a  reduction  of  capital  by  a 
linited  company,  he  being  of  opinion  that  he  waa 
jmluded  by  deciilt  i]  cases  from  mi>  doiug.  [His  lord- 
siiip  referred  to  tlic  c'(>nii>iiuy',s  lueuiunindum  and 
articles  of  a*sotiatii.ii.  the  jK^'tition,  luid  the  oproo- 
ment  of  tlie  sth  of  Marcli,  lHi)'2,  and  continued:—] 
Thearruii;.;!  iiiout  referred  to  bus  been  sanctioned  by 

•  iMdal  xeoolution  of  Bbareholders ;  all  the  share- 
Umv  not  present,  bot  no  shareholder  has  dis- 
":'nt»'Ki.  Thi'  dobt'titurt'-holdi'ra  and  other  orpditois 
»>«*^t.  The  arraiiffenieiit  ia  det>med  beneficial  by 
every  one.  The  substance  of  that  arrangement, 
■fart  from  the  reduction  of  capital  which  the  ooort  is 
laked  to  sanetlott,  it  at  followi— vis.,  tiint,  in  eon- 
!jd*»ration  of  £'.1,000,  to  be  paid  by  Mr.  Bush  to  the 
company,  and  of  his  takinjr  upon  himself  the  ohliga- 
tiotj>  of  the  company  under  the  lease,  i»nd  of  indenini- 

Btbe  comnany  against  hi^s  in  respect  of  the 
pole  Hotel  since  Febrnary,  1891,  and  in  farther 
eration  of  bin  surrendering  hie  shares  to  the 
eooinuiy,  the  company  will  nell  to  him  the  leano  and 
C'*<wwi]!  un  l  funiituro  mid  stures  uf  thi'  hutcl. 

This  ap|>ear8  to  us  to  be  a  transaction  which  the  com- 
pany can  carry  out,  witiitlieooaeaitof  fhedebentore- 
boldcn,  nndar  the  oompaBy'e  memomidnm  mmI 
trtieleB  of  eaaodntion.  without  the  nnotion  of  the  oonrt. 
Thf  <  otn|<any  can  nvU  part  of  it«  as-sets.  and  if  cnn  nc- 

•  pt  :i  ••urrender  of  its  shares  under  article  127.  No  doubt 
1  -surrender  of  shares  in  consideration  of  a  ]myn)«nt  in 
tuoney  or  money's  worth  by  the  cnmpany  is  a  purchase 
bj  it  of  its  own  ahacea,  and  is  tiUra  vires,  as  pointed 
out  by  Lord  Macnaghten  in  Tr-ror  v.  Whitwxtrt/i. 
Bat,  as  we  understand  this  transaction,  the  com- 
f«ny  is  givijig  nothinj?  in  the  shape  of  money  or  other 
available  assets  for  the  shares  which  it  acquires.  The 
•■sta  it  parte  with  are  the  con<<i>lt  ration  for  the  re- 
lease d  the  eooipaiBy  from  the  heavy  ohligatione  nd 
WshiTities  involved  m  the  retention  of  the  onerone 
IfM#  of  the  hotel,  and,  on  the  other  hiiii  1,  tin-  com- 
pacj  is  coiuproroisiug  a  disput*^  with  its  managing 
director.  The  company  might,  no  doubt,  sell  the 
•torn  end  furniture  for  more  than  £3,000,  bat  it 
woold  not  in  that  way  get  rid  of  its  HUraitiM  under 

lea-^e.  The  Iwrgain  would  be  a  good  otic  i'or  the 
jijiany.  even  if  the  shares  were  not  .hiii  k  niicn-il. 
1  sum'uder  of  ihfin  ia  ]iur<'  i^  nn  to  the  company. 
Tiif:  buyer  of  the  hotel  no  doubt  hopes  to  make  the 
liotel  par ;  be  is  himself  one  of  the  leeeors,  and  nay 
be  able  to  make  terms  with  the  other  lessors,  and 
ohtsin  a  less  onerous  lease.  His  expectation  of  profit 
irj  Home  way  induces  him,  not  >ni\\  t<i  p-iy  i':l.(H(ti  ui 
'  »«h,  but  idso  to  surrender  liis  shares,  and  we  mjc  no 
niacin  why  the  company  should  not  acoept  the  sur> 
rotdcr.  The  ahares  bang  iaOj  paid  up,  their 


reiidt  r  involves  no  release  by  the  company  of  any  of 
its  l  iphtfl  af^Jiinst  the  sum  nilei  i  ir.  T'lider  these  cir- 
cumstances the  transaction  is  not  really  a  purchase  bj 
the  company  of  its  OWB  shens;  the  transaction  is 
really  a  sale  by  the  company  of  some  ol  its  assets  for 
less  than  their  cash  value,  in  consideration  of  a  releeee 
from  hoa\ >•  1iunli«ns  and  of  a  surrender  of  sh.Tres,  for 
which,  however,  it  is  jmrting  with  no  saleable  assets 
whatever.  The  aid  of  the  court  is  not  wanted  to 
sanction  the  transaction,  except  so  to  as  the  company 
desiree  to  treat  the  sharee  when  enmndeied  as  pay 
mjinently  extinguished.  T^'nle.oH  the  capital  is  formally 
reduced  the  8urrendere<l  shares  may  be  again  isjued  ; 
they  will  still  be  part  of  the  company's  uuminal 
capital,  and  so  affect  the  nominal  rate  uf  dividend., 

The  company  will  not  want  so  large  a  noiniiukl 
capital  if  the  transaction  is  carried  out.  The  caee 
is  thus  brought  within  the  Acts  which  authorize 
a  reduction  of  capital  ^vith  the  sanction  of  the 
court  (see  30  &  31  Vict.  c.  131,  m.  9  et  teq.  ; 
40  ft  41  Viet.  e.  S6.  s.  3).  If  this  tnns- 
action  really  was  a  puiohase  or  the  compvay  of 
its  own  slnvBS  from  one  shardiolder  oidy,  we  are  of 
opinion  that  the  court  could  not  sanction  it.  The 
jiurchase  by  the  company  involves  the  poBseasion  by 
the  e  .inpanv  of  Sufficient  assets  to  jiay  for  tlu*  shfii-rs 
bought,  and  the  capital  represented  by  suoh  sharee 
wemA  not  he  lost,  nor  unrepresented  \jf  aveOabto 
assets.  The  capital  might  be  in  excess  of  the  wnats 
of  the  company  within  the  words  of  oection  8  of  the 
C\)mpani<'s  .Vet,  1S77.  Hut  tlie>(c  words  cannot,  in 
our  opinion,  be  construed  so  as  to  enable  a  company 
to  prefer  one  shareholder  to  another  of  tlw  MOM  ctaM 
as  nimself  In'  haying  up  his  sharee,  and  we  oannot 
regard  Lord  Maoaaghten*s  judgment  in  Trevor 
WhH>i;.rfh  as  intimating  that  any  such  trans- 
action is  within  the  statute.  His  remarks  were 
made  to  enforce  his  view  that,  apart  from  the  Com- 
panies Acts,  1867  and  1877,  it  is  ultra  virea  of  a 
limited  company  to  hay  its  own  shares,  even  if  its 
memorandum  and  articles  expressly  authorize  it  to  do 
so.  But  lie  was  not  contemplating  preferring  one 
shareholiTor  to  another  of  flie  .same  clas.s  as  liimself. 
AH  that  the  court  is  asked  U>  do  in  this  ciwe  is  to 
authorize  the  company  to  reduce  its  nominal  capital 
to  the  extent  of  the  shares  wliioh  it  will  not  want 
when  the  proposed  sale  of  the  hotel  is  carried  out. 
This,  we  think  the  court  can  do,  the  snle  i.'self  being 
one  which  the  company  can  effect  without  invoking 
the  aid  of  the  court.  The  cases  ujwn  reduction  of 
capital  are  not  in  a  satisfactoiy  state,  but  none  of 
them  eonfliet  with  oar  prsiuot  deoiriow,  having  regard 
to  the  peculiar  facts  with  which  we  have  to  deaL 

Ap}>"il  aUoii'fd. 

Solicitors  for  the  company,  A  ndrtw,  Meihr,  tl-  iSmith, 


From  Chan.  Div.  ^ 
(Undley,  Lopes,  and  |  AttS.  1,  1882. 

A.L.8niitii,L,JJ.)  )  ^ 

BarbEK  v.  ItACKRBIX.  (a.) 

liiU  o/  exchange— Benetoal^OiwuHtee  — Varittiwm-- 
Diaeharge  o/mnHy. 

This  tins  a  i  faim  in  nn  udminintrtidiin  action.  The 
fUhwing  tetter  tvas  f>ut  to  the  claiuutnt'a  firm  blf  the 
teslaior,  dntrd  the  24</«  of  December,  l8W:-~**Innptjf 
to  your  letter  of  the  22nd  inet.,  J  hereby  guarantee  the 
jMiyment  h;i  /•'.  of  iwo  Mh  jfou  intend  to  renew  for  him, 

(a.)  Eeported  by  W.  A.  O.  WooiiS,  £s(i.,  Barnstw;- 
•l-Law, 
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OOUBT  OF  APPSAL. 


BaKBER  I'.  Mackkelll. 


Court  of  Appeai» 


em  far  £1,048  lOt.  6d.ttndth»  cHur  /or  £462  6a.  6d.. 
dw  Toipedivdy  ihe  SMtA  ind.  and  the  4th  pna.**  Two 

hi'Hs  in  rr  ilftii'U  hi/  the  r!(tilivn<i\l   firm  "li    F.  /"T  thftt 

iiwiith.*,  ho(/i  dated  t/ie  22iul  u/  December,  1866,  oite  for 

£1 ,025  6«.  1  Id.,  ami  IA«  other  far  £480  IQi.  Thtoe  MS* 
were  not  tnett 

Korih,  J.,held  that  a  '*  remtti**  Wtt  mmid  a  biU 
Idween  lAe  tamepartie^ /or  theiameamo»TU  /or  the  aame 
period  aa  and  eommmciiu)  from  the  date  o/  expiration  of 

ihf  nrijinal  hill ;  and  tltat,  in  this  case,  tlurr  iras  such 
a  rarialioH  of  the  liahHittj  'jtiarantfed  thnt  (In  ijnaraiitor'a 
estate  was  rtl"iti"l. 

Held,  by  the  Court  of  Appoal,  that  the  word  "reiww" 
vm  not  uUd  in  iU  technieSlmm  by  the  teetator,  bvd  that 
Aemecmf  lo  amrainllMihit  payrni  nt  ></  the  etmmuU  qf  the 
M  bilh,  and  that  noMing  had  }uipj>r,ted  to  diecharge  him 
from  his  yiiurant'-i'. 

Ihcisiun  •>/ North,  J.  (40  W.  Jt,  618),  reversed. 

Appeal  from  tlie  dadafam  of  NorUi,  J.  (icportod  40 
W.  IL  618). 

TbS»  ma  a  iSaSm  by  the  holder  of  two  Ulb  of 

exchange  to  prove  in  a  suit  for  tho  administration  of 
the  estate  of  tin-  late  Mr.  W.  MackreU,  who  died  in 
1867. 

The  firm  of  MessrH.  Young,  Bona,  &  Magnay  were 
the  holders  of  ,two  biUs  ot  exchange  for  £1,048  10s. 
5d.  and  £462  6i.  6d.  NqpeotiTelv  (amoimtiiig  in  the 
aggregate  to  £1,610  16e.   lIcL),  cbswn  hf  m  Mr. 

Finch  on  and  atcepte<l  by  tlie  London  Quays,  &c.,  Ce. 
in  favour  of  the  said  firm.  The  bills  themselves 
havinp  been  loHt ,  it  did  not  appear  for  what  period 
they  had  been  drawn,  but  it  waa  assumed  to  have 
been  for  three  months. 

On  the  22iid  of  Deoember,  1866,  theaaid  Arm  wrote 
M  follows  to  Maokran :  ''Dear air, — ^WebavereoeiTed 
a  .  .  .  letter  from  our  friend  Mr.  Finch  to  renew 
the  bills  for  £1,(HH  IO9.  5d.  and  £4f>'J  6h.  (kl.  due 
respectively  on  the  2sth  inst.  thr  !th  pros.  Ho 
tells  us  you  are  quite  willing  to  guarantee  their  pay- 
ment, and  a^i  it  is  x>''<jp<>*^  ^^'^^  draw  on  him 
solely  iaezohaoge  for  taeaborsi  which  carry  his  draft 
and  ^  aooeptanoe  of  the  London  Quays,  &o.,  Co.,  we 
must  ash  your  confirmation  of  the  assurance  .  .  ." 
On  the  24th  of  December  Mackrell  wrote:  "Dear 
airs.  —In  reply  to  your  letter  of  the  2L'nd  iiLst.  I 
hereby  guarantee  tho  payment  by  Mr.  Finch  of  two 
bills  you  intend  to  renew  for  his,  one  for  £1,048 
IDs.  od.  and  the  other  for  £462  6s.  6d.,  due 
re8pi*etively  the  28th  inst.  and  the  4th  prox. — Touts, 
Wm.  Mackuki-i,-'" 

Two  bills,  both  dated  tlie  J^iul  of  December,  IMfid, 
were  then  drawn  by  the  firm  upon  antl  aceepted  liy 
Finch  for  the  respective  sums  of  £1,02.3  Gs.  Ud.  and 
£485  108.  (amounting  together  to  £1,.)I0  HJs.  lid.), 
at  three  months  in  favoar  of  the  firm.  These  bills 
were  not  met,  and  there  was  no  evidence  that  they 
were  ever  presented  or  tliat  notice  of  dishonour  w.ts 
given  to  Mnckrell.  In  July,  lS*iH,  Finch  niorfrtged 
certain  proper*  y  to  secure  the  repayment  of  £750, 
together  with  iutcresit  at  6  per  ceut.,  the  balance  then 
duo  on  the  bills.  The  claim  in  tho  suit  was  carried 
in  in  1867,  but  the  assets  had  in  the  first  instance  been 
swallowed  up  by  specialty  oreditors,  and  an 
unexpected  fund  luid  suhsetpiently  become  availiilile, 
whert'U]>un  the  chief  clerk  had  disallowetl  the  claiiii. 
Thi'if  wii--  u  liulance  of  £ol()  stUl  due  on  tli''  hills,  aiul 
Fuiuh  was  totally  unable  to  pav.  The  claimant  took 
out  a  siuumons  to  vary  tlM  Onisf  olarl^S  certificate. 
North,  J.,  dismiased  the  summons  on  the  noond  that 
bjra  "renewed  "h&l  was  meant  a  bill  between  the 

same  parties  for  tho  same  amount  for  the  Siimo 
period  as  and  commencing  from  the  dat«  of  tho 
expiration  of  the  original  bill,  am!  thai  there  was  sucli 
a  variation  of  the  liability  guaranteed  that  Mackrell'a 
Hm  dainuHit  ajfaaled. 


Briee,  Q.C.,  and  B.  B.  Bcaertt  tot  the  appellant. — 
Theee  bOls  axe  renewals  of  (be  old  ones,  and  were 

guarantee*!  byMackrell,  an  i  his  estate  remains  liable. 
If  there  is  any  variance  in  the  liability  it  is  im- 
material :  JL'lme  V.  BruiKkUI.  i  Q.  B.  D.  495.  26  W. 
R.  Dig.  HM  ;  lt<nMr  v.  McDonald,  3  H.  L.  Cas.  226. 
Presentment  was  not  necessary,  nor  notice  of  dis- 
honour to  MaokteU:  (Fattoa  t.  ifoMoU,  IS  M.  * 
W.452. 

Cimaw-HaTdiy,  Q.O.,  and  R.  WkUtJtmd,  for  the 

respondents. — ^The  arrangement  is  in  writing,  and  is 
not  a  guarantee  for  an  old  debt,  but  for  new  bills  to 
bf!  accepted  by  Finch,  and  by  him  alone.  The  old 
bills  were  to  be  given  up  and  we  were  to  draw  on 
Finch  as  acceptor.  The  liability  on  the  new  hills 
most  depend  on  the  dstennination  of  the  old  liability. 
If  this  were  a  gaainntee  of  Ibe  debt,  Kaokrell  might 
have  been  immediately  call<Ki  on  to  pay,  although 
the  bills  fell  (lm>  in  ISlarch.  There  is  therefore  a 
matenal  variation  an. I  a  liability  liiffcri'iit  from  that 
agreeu  to.  There  is  no  authority  as  to  the  meaning 
of  renewal  in  bills,  iilthoiigh  tlierc  is  as  to  the 
renewal  of  leasee:  Btckarde  v.  Itidcard$t  2Y.&C.  (Oh.) 
426.  The  ienn  renewal  implies  coReney.  The 
renewal  of  the  })ills  was  of  the  very  essence  of  the 
contract,  and  the  smallest  alteration  in  its  form  is 
sufficient  to  release  tho  surety  :  Whifrh'r  v.  //(///,  o  B. 
&  0.  269;  /ionmr  v.  0,.r,  4  Beav.  :57!>,  (1  Heav.  110. 

LnJDLEY,  L.J. — The  question  in  this  i  ;isi'  is,  what 
is  the  meaning  to  Ix'  given  tt.>  tho  word  "  renew  "  aa 
used  in  two  letters  referring  to  certain  bills  of  ex- 
change ?  The  position  of  affurs  was  this :  MessrH. 
Young,  Sons,  ft  MMBnaj  were  m  December,  1866, 
the  bolderB  of  two  biUS  of  esdiaoge  drawn  bf  Mr. 
Finch  upon,  and  accepted  by,  the  I/ondon  (iuays  Co.. 
one  of  them,  for  £1,048  lOs.  ')il,,  falling  due  on  tho 
2Sth  ui  Dec-endj<'r.  ISSO,  and  an< ither,  for  £461  61.  6d. 
falling  due  on  tho  4th  of  January,  1887. 

Apparently,  for  aome  mason  or  other,  the  acceptor 
did  not  intend  to  pay.  It  is  equally  obvious  that 
Findi  eoold  not  pay.  Messrs.  Yonng  ft  Co.,  the 
holders  of  the  bills,  wTote  on  the  22nd  of  Decemlier, 
1KS().  to  Mr.  Mackri'll  ivs  follows  : — [His  loi-dship  read 
till'  letter.]  What  does  that  mean  'f  There  is  an 
ambiguity  as  to  the  meaning  of  the  word  "renew" 
used  there.  A  bill  is  renewed  when  anoHiar  bill  is 
taken  in  its  place,  the  partisa  being  the  same  and  the 
amount  being  the  same,  though  i>erhap8  in  aome 
cjuses  tho  interest  due  on  the  first  bill  is  added.  The 
bill  which  is  renewed  is  the  old  bill.  Nothing  is 
more  eonimon  than  t<j  talk  of  a  bill  giTSA  by  WSyoff 
renewal  of  an  old  bill  as  renewed. 

Tou  see  by  Ibe  eontsiKt  in  this  letter  that  renewal 
in  the  accurate  sense  of  tbe  word  is  not  meant.  Yon 
are  not  going  to  bare  the  flame  acceptors ;  yon  are 
going  to  throw  the  holders  of  the  bill  npoa 
Finch.  The  drawer  is  to  accept  this  tinje,  and  these 
bills  arc  f<i  be  taken  in  i  xchange  for  tho  old  ones. 
This  is  the  transaction  disclosed  by  the  letto*. 
Mackrell  is  asked  to  guaiantee  payment.  I  tldnk 
the  letter  shows  that  be  was  to  gaarantee  the  pnr- 
ment  of  the  debt,  wbidi  waa  Ibe  amount  of  fbe  old 
bills,  but  for  which  new  drafts  were  to  be  drawn. 
The  letter  iloes  not  say  anything  about  tho  amount 
for  whieh  these  drafts  ar(>  to  1k>  drawn  or  the  time  for 
which  credit  Ls  to  l)e  given  to  Finch.  It  leaves  all 
that  obaome.  Finch  is  to  be  tho  only  j>er8on  to  be 
drawn  vpon.  Mackrell  writes :  [His  hwdship  read 
the  letter  of  fho  24th  of  December,  1886.]  What  bflla 
(lid  Messrs.  Young  &  Co.  intend  to  renew  ?  The  old 
bilbs.  Miiekrell  now  knows  how  it  is  to  be  done. 
He  knows  that  "  reneweil  "  does  not  mean  "  renewed  " 
in  the  proper  and  technical  sense,  and  that  the  new 
Ullfiran  to  ba  in  fobilitatHB  lor  tfa*  oU,  tod  tbaft 
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parties  were  to  be  different.  I  think  be  wm  con- 
Uut  that  it  should  be  so,  provided  the  amount  was 
the  tami:  Can  there  be  any  doubt  that  it  was  a 
mrantee  for  the  credit  of  the  amount  of  these  two 
Eilli?  It  does  not  appear  that  Mackrell  made  any 
dnud  on  Findi  wh»  tluM  tnlls  beoame  due.  Tf 
MoU,  at  least,  a«  the  eaae  of  Wright  Sm^ 
Tes.  733,  and  it  is  apparent  from  tho  n'<  i  nt  case  of 
Oirtfr  v.  mUf,  32  W.  R.  692,  25  Ch.  D.  »>(;6,  that  it 
niitot  essential  that  the  holder  of  a  bill  should  give 
MiiM  of  non-pajment  to  the  luie^  in  order  to  re- 
wnr  the  amounf  htm  him.  There  hae  heen  nothing 
to  discharge  Mackrell.  It  appears  to  mo  that  Xorth, 
J.,  put  too  narrow  a  construction  on  the  letter  of 
guarantee,  and  wrongly  couHidurrd  the  uewbiUstobe 
r^iiiwiils  of  the  old.  I  think,  therefore,  that  the 
arpeiil  must  be  allowed,  and  that  this  obiiii  imiafc  he 
iOfflittod  to  proof,  with  coeta  in  tine  unal  way. 


Laen,  I  am  of  the  nme  opnian.  I  put  the 
■aw  coawtmotion  on  fheae  letters  as  Idndley,  L.J. 

HocChf  J.,  was  misled  by  the  ii-^e  of  thv  wotd 
"renewaL**  H*-  thought  it  wa-s  us(h1  in  the  oniinurv 
meaning  when  it  is  mentioned  in  this  letter.  I  (liink 
tbe  biUB  in  question  were  not  given  by  way  of 
itanral,  hot  in  snhatitiition  for  the  old  onea.  I  am 
of  opinion  that  Xorth,  J.'s  decision  was  wrong,  and 
tiiAt  nothing  has  happened  which  would  relieve 
Ibtkidl  from  Ub  aoxetgwhipi. 

A.  L.  ."^vMlTH,  L.J.— I  differ  from  Nnrlli,  J.,  in  thiR. 
that  I  think  he  has  read  the  word  '  rt  newal "  in  its 
technical  sense,  and  not  in  the  sense  used  in  both 
thtwlatteca.  I  oannot  see  how  these  two  letteis  are 
Bot  t9  he  tiwted  as  a  guarantee  of  the  old  deht.  It 
w;t.«  a  guarwiitr  (■  of  a  debt  due,  and  repre8«>ntetl  by 
wLat4>Tcr  bills  might  be  drawn  at  that  time  by  the 
parties.  The  daun  ooght*  in  my  opmion,  to  he 
sllowfjd. 

J/jptuV  allowed. 

floUoiloKa  lor  the  appelhuit,  TaOam  S 
fldioitora  lor  tba  respondtnta,  Maam  A  Eiwardt, 


/«  re  8TAin.ST*8  Tmrars.  (a.) 
TmtUe — Trwtte  Ad,  1850,  ».  9— Vesting  tn-der— Service 
0/ pditum  OA  adult  heir  of  aoU  truUee  re$iding 
abnad. 

The  trustees  of  »  ttrfll  tuwtjfid  all  their  beneficial 
i»iere$t  in  n  rrrtain  pnpeHjf  lo  a  purchater.  The  legal 
alak  in  thr  iiri^ii^rty  %oa»  in  fhe  Aetr,  who  wot  abroad,  of 

0  rl,rHi*nl  «»/»'  triiMtfr  to  ivhom  the  Iff/al  estate  had  Itt'  H 
cuHViyril  to  prri-'ut  intrgt  r.  On  jntitivu  for  a  vmUihj 
trder, 

MUdf  that,  under  the  circunutaucet,  tervice  of  Ute 
ftlOlon  on  the  heir  migM  he  diepeneed  tai^ 

By  an  indenture  dated  the  25th  of  June,  1858,  the 
Grown  Hotel  in  Leamingtoo,  of  which  John  Stanly 
was  lessee,  was,  to  prerent  merger  of  the  lease, 

conveyi'd.  subject  to  the  lease,  to  tiiid  fn  flic  use  of 
Joseph  Stanley  in  fee  in  trust  for  Jolin  Stimley,  his 
heirs  and  assigns.  Joseph  Stanley  died  on  tin  I'oth 
of  February,  1870,  intestate,  and  the  legid  estate  in 


the  property  vested  in  his  eldest  son  and  heir-at-law, 
Joseph  Bird  Stanley.  John  Stanley,  who  died  in 
I^IG,  by  his  will  devised  and  be<)ui  iithed  all  his  real 
and  personal  estate  to  trusteej4  ii}>uii  the  trusts  there- 
in mentiened,  and  gave  the  trusts  s  ]iuwer  to  sell  all 
'  r  any  part  id  the  trust  estate.  Joseph  Bird  Stanley 
\s  ent  to  Qaeendand  in  1873,  and  was  last  heard  of  in 
1892,  when  he  w;is  living  at  Bri.sbanc.  In  IH9'2  the 
trustees  of  the  will  Hold  the  hotel  and  conveytid  all 
their  heneftdal  interest  therein  to  the  purchaser. 
Tlua  was  »  petition  under  the  Trustee  Act,  1850,  e.  9, 
by  the  tiuawes  of  tiie  will,  the  poicltaser  of  the  hotel, 
and  tho  beneficiaries  iimler  the  \vill,  that  the  hotel 
might  vest  in  the  purchaser  for  the  estate  of  Joseph 
Bird  Stanley  therein.  Ibe  petatim  had  not  heeu 
served  on  anyone. 

L.  Field,  for  the  petitioners. — The  ooort  will  dispense 
w  i  t )  1  ^^ervice  of  the  petition  on  the  hrir.  H*  ia  oioly  » 

He  referred  to  In  re  Litth,  L.  K.  7  Eq.  323.  17 
W.  R.  Dig.  1S8;  Purvis  v.  Abraiiam,  W.  N.,  1866.  p. 
12tJ ;  In  re  Oxenham's  Trusts,  W.  N.,  1876,  p.  6. 

NoBTD,  J.  Considering  that  the  heir  has  been 
absent  so  long  a  time,  ana  owasidering  the  nature  of 
the  trust,  I  l£nk  the  ehanoe  of  his  having  any  daim 

as  to  Lists  is  infinitesimal.  I  shall,  therelOKQi 
dis|>euse  with  service  of  the  petition  on  him. 

Solkifain,  Fidd,  Boicot,  Oa, 


(a.)  Bepoctad  hy  C.  F.  Dmrcuur,  Esq.,  Baaiater*ai- 

Law. 


Chan.  Dir.  I 


Dee.  90. 


Norl^  J. 

Kditabim  v.  Stanp.vrd  Rolltno  Svook 
Syndicate,  (a.) 

Coin}ianii  —  Dehetdivm — BAeidmo-holder^  mmrUjf  Hi 

d'lK'jr'r  -Iidereit  vn  debenimru  Time  for 
Receiver  and  manager. 

In  a  debentttre-holden^  tuHon,  where  Me  seeitrvfy  i 

enditngertd,  bat  no  interif<t  iras  dur  on  the  debentures, 
and  the  time  /or  payment  had  not  arrived,  tlu  court,  on 
ike  moHen  of  the  dAenJture-holders,  made  an  ordtr  /br 
the  appointment  of  a  receiitr  and  mamujtr. 

The  plaintiffs,  who  were  holders  of  debeatures, 
applied  by  motion  for  the  appointiueut  of  a  IWNifW 
nod  manager  of  the  oompany's  proi)erty. 

Hie  debentures  in  this  ease  took  the  form  of  a 
warrant  by  the  conmany  to  pay  to  the  holder  thereof 
on  the  30th  day  of  June.  1894.  £100  with  interest  at 
±'(;  per  eent.  by  half-yenily  piiyments  of  £3  free  from 
iucottio  tax,  the  first  of  such  half-yearly  payments  to 
he  made  on  the  lat  of  January  next,  and  the  com- 
pany did  "  thereby  charge  with  payment  of  the  said 
sum,  and  interest,  its  undertaloDg,  and  all  its  nro* 
perty,  real  ;iiid  [lersomil,  jiresent  and  future,  includ- 
ing book  debts  and  its  uncalled  capital,  it  any,  for  the 
time  being."  This  debenture  was  isi^ued  upon  and 
subieot  to  the  oonditiona  indorsed  thereon. 

lliese  oonditicnis,  so  far  aa  the  dronmstanoes  of  the 
case  were  concerned,  were  as  follows  : — 

This  debenture  is  one  of  a  series  of  fifty  like 
del)cnturefl,  numln'red  consecutively  from  1  to  50 
inclusive,  issued  by  tho  company  on  thc<  day  of 
18  for  securing  principal  sums,  amoniKin|p 
to  £5,000,  and  resiatered  m  the  hooks  of  the  €om> 
l>any. 

The  said  debentiires  of  the  said  sorie*i  shall  rfink 
ixtri  fKinKti  as  II  first  charge  u|)On  the  whole  of  thii 

(a.)  Eeported  by  J.  AaxMUB  Price,  Esq.,  Ii»rriat«r- 
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undertaking  and  property  of  the  company  as  within 
mentioned  without  any  prcforonco  or  priority  one 
over  the  other. 

The  charge  created  by  the  debentures  shall  be  u 
floating  wonritv,  and  accordingly  the  company  may, 
in  the  oonne  ox  ita  bnrinoo,  and  for  the  purpoae  of 
CKnying  on  the  wme^  deal  with  the  property  herebv 
charged  in  such  manner  as  the  company  shall  think 
fit,  and  may  lease  the  same  and  may  pay  and  receive 
money  and  declare  and  pay  dividt'inls  out  of  pii)Ht.s. 
But  tlio  powers  hoi'oby  g'ivcu  Hhall  ooasc  if  default  is 
made  in  payment  of  any  principal  money's  securt'd  by 
say  of  the  series  of  debentures  at  the  tune  when  the 
matB  become  payable,  or  if  default  ia  made  in  the 
payment  of  any  intanat  nayable  on  any  of  the  said 
series  of  debentarea  at  toe  time  fixed  for  payment 
thereof,  or  if  an  order  of  some  <:i)urt  of  comiv'tont 
jurisdiction  is  made,  or  a  special  or  extruoruinary 
resolution  is  passed,  for  winding  up  the  company. 
The  debentures  shall  constitute  and  be  a  first  charge 
on  the  undertaking  and  pTop<>rty  of  the  oompany,  and 
timHiing  herein  oontjiitio<l  shiill  Vh>  t^ken  to  anuiorixe 
the  creation  of  any  murtgago  or  charge  on  the  under- 
taking or  any  of  the  prop<-'rty  for  the  time  Ix'iiij^  of 
the  comj>auy,  in  prionty  to  the  charge  hereby  crcatt'il. 
If  thf  company  make  default  for  a  period  of  one 
calendar  month  in  the  payment  of  any  iuterejtt 
hereby  aeoored,  the  registered  holder  hereof  may  at 
any  tune  tbenafter,  brfore  such  interest  is  paid,  by 
notice  fn  writing  to  the  company,  call  in  the  pruicipal 
moneys  liercby  secured,  mul  if  in  f.Ki-  nny  siu-li  iioiic»( 
is  clesirly  given,  or  if  an  onler  of  some  court  of  com- 
petent jurisdiction  is  iniule,  or  a  special  or  extra- 
ordinary resolution  is  passed,  for  the  windii^  up  of 
tho  oompany,  tiie  prinaipel  monayi  kareby  aaeared 
shall  immediately  beotune  payable. 

There  was,  at  tSns  tame,  no  interest  dne  in  respect 
of  the  debonttires,  nor  had  the  time  for  jiayment 
arriv(^'<l ;  there  were  judgments,  however,  against  the 
coinp'iny,  and  there  was  rsasOP  to  belismthat  tiie 
security  was  endangered. 

Macnagkten,  for  the  motion. — ^We  are  entitled  to 
prott>ct  our  security,  and  it  Inu*  V>oen  settled  thut 
can  have  both  a  receiver  anil  a  manager.    The  ques- 
tion of  a  receiver  is  oovered  by  the  decision  in  Wil<li/ 

Mid  Ilantt  Railway,  a  case  reported  only  in  16  W. 
R.,  at  p.  409.  For  a  manager  there  ia  the  decision  of 
Kay,  J.,  in  Makitu  v.  Percy  Ihatton  A  Sons,  39  W.  B. 
73,  [lfi91]  1  Ch.  133.  which  followed  Peek  v.  Tnm- 
ttimu  Iron  Co.,  24  W.  K.  361,  2  Ch.  D.  11.5. 

He  also  referrtjd  to  Macmahon  v.  North  Ktnl  Iron 
Work*.  39  W.  R.  349,  [1891]  2  Ob.  148 ;  /»  f*  Optra 
{Limittd),  39  W.  R.  705. 

Oswald,  for  the  company,  said  he  did  not  oppose. 

North,  J. — I  feel  considerable  difficulty  in  this 
case.  I  doubt  whether  I  ought  to  give  the  debenture- 
holders  priority  over  the  creditors,  and  T  donbt  still 
more  whether  I  have  a  ripht  to  do  it.  Howrver,  the 
decision  in  WihUj  v.  Mid  lliudi  Jlmlivni/  is  an  authority 
that  I  must  follow  as  to  the  jippointtnentof  a  n'ceiver; 
and  following  the  decision  of  Kay,  J.,  in  Mnk  im  v. 
Ptrcy  rbatton  A  8on$,  I  also  will  make  an  order  for 
the  appoiiitnient  of  a  manager,  altbon^  in  doing  so 
I  nrast  adopt  the  language  used  by  theleamed  j  udgo 
iti  thiit  case,  and  say  tb»t  I  make  the  order  with  great 
hesitation. 

SoKoiton,  Bomtt  Cemt,  4  AsHwr;  0.  WtOtr. 


Oban.  DiT.  \  t  „  i  q 

m-  V  _  T  f  JdH.  19. 

Mtirling,  J.  / 

L^JkBOYD  V.  H4T.fFA»  JoU(T-SroCX  BaHKXVO  Co. 

(LnirnED).  (a.) 

Practice — Pr'nlnction  of  d'x'tiifiidt  -I'ri>  i(f,/t  -  Biitik- 
ruptry — K.Tumiiinlioa  by  fvliritor  of  iniitOe  iu  batdc- 
ruptcy — Tniiim  rijit  <•/  nfitn  <i/  rxitrnituttion  Bautt 
riiptcy  Act,  1S83  (4G  it  47  I'irt.  c.  52),  *.  27. 

A  truitei'  in  f>aukrni)tri/  find,  nud^r  iwrtinn  27  of  thr 
Itniikri<]tlry  Art,  1HS3.  ('bUiinn!  mi  ordrr  for  thi  fjdiaiu- 
ation  of  certain  perioiu,  iucludimj  the  ixinkmpt  and  the 
tnanmgtr  nf  a  hank  with  whom  the  bankrupt  had  enU  ral 
into  a»  arrangtmmt  iu  rtfertaoe  to  hi*  bmint$»^and  had 
ettained  a  trontcript  of  Me  shorthand  iMto  9/  the 
tramination  hii  hi"  ^><Ji<itor  if  thour  permnu.  Bttnbsf- 
•jiiriitly  brought  <niartion  <i'i'tiu»t  thf"  bank  to  srt  aside  the 
iirrunyt mriil ,  mot  in  tliat  itrtimi  In:  nutdf  thr  iiinnl 
a^^idavit  of  diKuntents,  in  which  he  objected  to  priMiucc 
lae  transcript,  on  the  ground  thai  it  had  "  cotne  into 
esdstenee  /or  <Ae  purpose  of  furnishing  (o  Am  siAvakaa 
eoidenee  fo  be  used  in  this  lUigatiou,  or  in/ammHou  which 
might  lead  to  the  obtaining  of  tuch  evidence  for  the  tw  of 
hill  mdiciiiir»,  to  enable  thun  f<i  rondncl  thi»  litii/nliou  and 
ti  li  i^tr  hitn  in  rrfrrmrr  th'T'tn." 

J/rld,  that  the  transcript  was  a privileycd  ducuiMnt, 

Summons. 

Cyrus  lirook  liiul  up  to  July.  lfS91,  carrieil  on  busi- 
ness at  Halifax  as  u  worsti-d  lu  inufactuiiT,  but  iti 
that  month  tho  Halifax  Hank.  th>'  defendants  in  the 
aotkm,  to  whom  Brook  was  largely  indebted,  and 
who  held  seonritios  given  by  him,  closed  his  ao«>aiit 
with  tln  iii.  An  arrangement  was  thereupon  entered 
into  between  lirook  and  his  thn-i-  sons,  wiio  had  pre- 
viously assisted  hiui  iu  th  ■  liiisine.ss,  th.it  hr  slmuld 
retire  from  the  business,  and  that  it  should  be  traua- 
fetted  to  them,  and  the  bank,  to  fadlitate  the 
anaDgeiiMiit»  opened  a  freah  aooount  with  the  sona. 
In  Much,  1892,  Brook  was  adjudicated  a  baakntpt, 
and  Tjearoyd.  the  pluintifT,  wa.s  uppcjintf^l  tnisttv-  in 
the  bajikrujttcy.  In  .luiie,  lS'.)2,tiio  plaintiff"  brought 
this  uetion,  in  which  he  eluimt'd  that  certain  agree- 
nieuts,  deedti,  and  documents  by  which  the  arrange- 
ment in  June,  1891,  was  carried  out,  might  be  »et 
aside  as  being  fFandnloit  and  void,  00  toe  aUsged 
ground  that  snob  arrangennent  was  made  for  the 

purpose  6f  defeating,  delaying,  and  dofmuding  credi- 
tors. Upon  an  order  obtaine<l  by  the  bank  the  plain- 
tiff made  the  usual  afliduvit  of  li"  innctitv,  nnd  in  it 
he  objected  to  produce  one  document  nx  utioned— ■ 
namely,  a  transcript  of  the  shorthand  notes  of  the 
examination  by  his  aoUdtor  of  Brook,  two  of  his  sooa, 
and  the  manager  of  the  bank  under  section  27  of  tbe 
Bankruptcy  Act,  1.H83 — on  the  ground  that  tho 
transcript  had  come  into  existonoe  for  the  purpose 
of  furnishing  to  tho  plaintiffs'  solicitor  i-viden('e  to  be 
used  in  tlie  litigation,  or  information  which  might 
lea*!  to  t lie  (ihtniningof  such  evidence  for  th<'  use  of  his 
solicitor  to  enable  the  soUoitor  tooonduct  the  litiga- 
tion and  adTlse  in  leftarenoe  thsralo.  Xr.  Booth,  mM 
plaintifTs  solicitor,  stated  in  his  affidavit  that  the 
examination  took  place  on  tho  18th  and  19th  of  May, 
1S92,  in  the  private  room  of  the  district  registrar  at 
Halifax,  with  closed  doors,  and  was  of  a  strictly 
private  <:h.ini(  tor,  and  that  no  person  was  present 
exoept  the  witnesses  and  their  solicitors,  together 
witii  tiie  plaintilf  and  the  deponent  as  his  sdidtor  and 
the  shorthand  writer.  He  further  stated  :  "  I  thon 
CiiUed  tho  attention  of  the  registrar  to  the  decision  of 
Chitty,  J.,  in  the  case  of  In  rr  Grri/'^  Bri  inni  Co.,  32 
W.  li.  381.  2.>  Ch.  I).  1(1.5,  IOf>,  and  object.  d  to  the 

(a.)  Beported  by  W.  A.  O.  Wooos,  Baq.,  Bamster- 
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-ilidtors  for  the  witnesses  taking  any  notes,  and 
■timstpid  that  I  did  not  iatend  to  file  the  evideoce 
«k«titai.  Th«  said  wgamfaiation  took  plaoe  solely 

for  the  porpoae  of  enabling  mo  to  ascertain  tho  facts 
m  connection  with  the  as»igniiient  by  tho  bankrupt 
■  his  sons  of  over  £:U),000  worth  of  proiK  rty  before 
livinng  the  trustee  to  bring  an  action,  so  as  to  avoid 
iantrring  the  expense  of  some  hundreds  of  pounds  in 
ntariiw  into  lit^pttaon  mpw^ing  the  matter." 

flw  wak  tlien  took  out  tins  Bommons  for  the  de- 
ttnainaHon  by  the  court  of  tli*'  'iuestioairiuilllMrthc 
tnmcript  WHS  u  privileged  ducutuent. 

Bvfkky,  Q.C.,  and  Eyre,  for  the  ajipliciuits. — This 
'kcument  is  not  priTilBged.  It  wim  not  olitaincd 
{Jtintsly  for  the  poipote  of  the  aotion,  but  wm  the 
nsnk  of  an  ffranrfnafaon  hy  Hm  oonrt :  Anthnm  t. 
Bttnki>/  BritUh  Cohimbi'a,  24  W.  R.  724.  2  Ch.  I). 
«4:  niietUr  v.  Le  Marchmd,  17  Ch.  1).  »i7.j.  29 
^.  II,  Dig.  72;  In  re  Xorth  Australian  Ttrritiiry  Cv., 
38  W.  B.  u61,  45  Ch.  D.  S7.  Although  an  examina- 
tion  ondflr  leetion  27  of  the  Baokmptoy  Aofc  ia  a 
piiTite  prooeeding,  yet  if  the  trustee  becomes  a 
party  to  an  action  he  cannot  refuse  to  make  dis- 
cover)-. Under  rule  1-  of  tlio  limikniptcy  Kules, 
1^,  the  evidence  tiikcu  at  ttn  oxamiuatiou  by  the 
tnitse  has  to  be  tiled :  Yute-  Ijoe  and  Waco  on 
Bwfaoptoy.  3rd  ed.,  p.  611.  Iha  omim  is  on  the 
plaiBtxB  to  Aow  that  the  doooment  is  prtvilegod,  and 
lie  has  not  dono  so.  He  does  not  nay  in  what  way  it 
11  privileged:  U'SItea  v.  Wood,  [Ibyij  P.  2t*U,  39 
W.  K.  Dig.  184:  OardiurT,  Irvin,  27  W.  B.  ii2,  4 
Ex.  D.  49. 

Hattingi,  Q.V.,  and  ^iwin/rn  Kady,  for  the  plaintiff. 
—This  document  ia  clearly  privilflged.  It  came  into 
wi^eoce  after  litigation  for  the  purpose  of  obtaining 
■dvue  as  to  it,  or  information  which  might  I««d  to 

t!;»>  ohtaininff  of  o\-idence  to  be  used  in  the  litigation, 
ill!  thertfure  is  within  the  definition  of  protected 
iliw.uineiitx  given  by  Jessel,  M.R.,  in  Whtder  v.  Ae 
^litniiaaL  If  the  kifonnation  had  been  givan  to  the 
io^dtan  in  their  office  ae  a  proof  or  what  the 
witnesses  roiild  say,  it  would  fuivo  bern  privileix'-i], 
•od  the  tact  that  it  Wiwt  pivcii  upon  an  I'Xiiiniiiuliou 
under  section  27  makes  no  diflV-n  nw.  Such  an  ex- 
siaiaation  Ls  a  private  proctHMiing,  and  the  trustee 
W  a  discretion  a<4  to  whether  or  not  he  will  file  the 
efidence :  The  Palermo,  32  W.  A.  403,  9  P.  D.  6 ;  In 
H  OreyU  lirrwery  Co.  Ab  a  matter  of  fact,  it  has 
not  yet  been  filed.  The  plaiiifitT  mi^'bt  not  to  be 
oompeJliii  to  disclose  the  infonuaiioii  which  he  ha« 
obtained  Vjy  means  of  what  is  a  privileged  com- 
mwiication:  JCmiudy  v.  LyeH.  31  W.  B.  691,  32  W. 
S.  497,  23  Oh.  D.  387.  9  App.  Cas.  81. 

Baddegt  Q.C.,  in  reply. — In  rt  Grey's  lireirery  C«. 
uenij  ahowB  that  the  examination  in  a  private  pro- 
ceeding. The  depositions  in  question  in  Thr  I'nh  rmo 
mtv  tnken  ui)on  an  in<inirv  under  the  Merchant 
fihippinp:  Act,  lM7ti  40  Vict,  c  80),  8.  32.  The 

evidence  there  was  obtained  to  lotm  part  of  the 
biief.  No  doubt  woofa  of  witneaMiB  are  privileged 
hum  prododion.  THie  plaintiff  cannot  intmd  to  oall 
aa  witnesses  all  tlie  pamons  whom  ho  has  i  xiimined, 
Kod  how  can  it  be  said  that  the  document  canu-  into 
►existence  for  the  imrposn  of  giving  the  solicitor 
mfomatioa  to  be  lued  at  the  trial  f^TlKUKO,  J.— 
riie  BtmUhwaiit  tmd  VmatkM  Wider  Uo.  ▼.  Qaidt,  26 
W  R.  328,  3  Q.  B.  D.  315,  is  a  better  illustration  of  the 
:  iiieiplu  than  AmJerton  v.  Bank  uf  Jlrifi.'h  I'flumhia, 
*-vau»c  in  the  former  ca'*e  some  of  the  docimipnts 
vers  never  submitted  to  the  solicitor  at  all.J  The 
M^tor  aaya  in  his  affidavit  that  he  asked  the  ques 
tioas  to  get  information,  not  with  a  view  ' 
ilia  diant»  bat  before  adviaing  hia  client. 


Si  iKLlxo,  J.,  stated  the  facts  and  continumi :— The 
affidavit  of  documents  made  by  the  plaintiff  ia  not 
quite  as  clear  as  it  might  have  been  as  to  the  grounds 
upon  whitrh  privilege  is  claimed,  but  the  court  can- 
not say  that  it  is  insufficient.  Upon  the  law  applic- 
able to  the  qucHtiou,  the  authority  most  usually 
referred  to  is  the  case  of  Andrraon  v.  Bank  of 
Itritiih  Coliimliia,  which  has  been  cited  by  counsel  in 
his  opening.  In  that  oaae,  before  the  notion  wae 
actually  oommenoed,  bat  after  Htigation  had  become 
highly  probable,  the  London  niannfjer  of  the  bank 
had  telegmphcd  to  the  manager  in  Uregtm  to  send 
full  particulars  of  the  transaction  in  question,  and  on 
an  applioatioQ  by  the  plaintiif  for  production  of 
dooomenta  die  bank  renated  production  of  the  letter 
setit  in  answer  m  being  privileged.  It  was  held  that 
the  letter  was  not  a  privileged  document,  as  it  had 
not  been  shown  that  the  agent  had  bt-en  informed 
that  the  commimication  was  to  be  a  contidcntiiil  one 
for  the  purpose  of  being  laid  before  the  solicitor  for 
advioe,  or  toat  the  oommanication  was  in  fact  made 
with  a  view  to  hia  advioe  being  obtained.  The  judg- 
ment of  JoBsel,  M.R.,  in  that  case  seems  to  me  to  be 
a  clear  and  satisfactory  exposition  of  the  law,  but  the 
viisi)  which  shows  the  length  to  which  the  principle 
has  gone  ia  The  SotUhvMurk  and  VauxhaU  Water  Co, 
▼.  Qmdt,  The  head-note  in  tiiat  oaae  is  as  follows : — 
"Documents  Y)repare<l  in  relation  to  an  intended 
at^tion,  whether  at  the  request  of  a  Holicitor  or  not,  and 
whether  ultimately  laid  In  fore  the  solicitor  or  not,  are 
privileged  if  preparc^l  with  a  hond  jide  intention  of 
being  laid  before  him  for  the  purpose  of  takfaig  his 
advice ;  and  an  inspection  of  aaoh  documents  cannot 
I)e  enforced."  In  that  caae  Cotton ,  L.  J.,  said  the  prin- 
ciple was  that  "  if  a  document  coiat's  into  oxistence  for 
the  purpose  of  being  communicated  to  the  solicitor  with 
the  object  of  obtaining  his  advice  or  of  enabling  him 
either  to  pnisseate  or  defend  an  notion,  then  it  ia  privi* 
leged,  beoonae  it  is  something  done  for  the  purpose  of 
serving  as  a  communication  between  the  client  and 
the  solicitor."  That  was  a  case  where  the  document 
was  obtained  by  the  client,  not  the  solicitor,  and  the 
case  is  a  /i/rtiori  where  (as  is  more  usual)  the  docu- 
ment is  obtained  by  the  solicitor  himself.  I  do  not 
think  that  either  Sir  George  Jessel  or  Cotton,  L.J., 
who  were  members  of  the  Court  of  Appeal  which 
decided  IlV/'f/rr  V.  /.»  l/'(f-.  ,';<(((f.  meant  to  acpart  from 
the  principles  which  were  laid  down  by  them  in  the 
cases  to  which  I  have  referred.  That  case  is  a 
peoaliar  one.  In  an  notion  foe  KMoifio  performanoo 
of  a  buUding  contract  to  take  on  lease  bidlding  land 
from  the  defendants,  they  souf^ht  to  protect  from  pro- 
duction letters  which  had  pismKl  U  tween  their  solici- 
^Jr^  and  their  surveyors,  and  it  was  held  on  appeal 
that  the  defendants  must  prodaoe  the  letters,  except 
aaoh  of  them,  if  any,  aa  tne  defendants  should  atato 
by  affidavit  to  have  been  prepared  confidentially  after 
dispute  had  arisen  l>etween  the  plaintiff  and  defend- 
ants, and  for  the  purpose  of  obtaining  informati  n, 
evidence,  or  legal  advioe  with  refereuoe  to  litigation 
existing  or  contemplated  between  the  parties  to  the 
action.  What  was  oontanded  for  there  waa  that  all 
communicationa  to  a  solidtor  for  enabling  him  tc 
advise  his  client  jirivileped.    The  Master  of  the 

Rolls  said  that  it  had  never  been  decided  that  docu- 
ments were  protected  merely  Imm-husb  they  were  pro- 
duced bgr  n  tliird  pnrbr  in  answer  to  an  inqaicy  made 
by  the  soHeitor,  and  he  repeated,  in  other  wovds, 

what  he  had  said  in  Andfrsrin  v.  Bank  '7*  Ilriti^h 
Cfditmh'ii  were  the  frrounds  on  which  a  (-ounnunica- 
tion  to  11  Nidieitor  may  be  j>rot»'cteil  ir'nn  j>roduction, 
1  do  not  think  th<tt  the  Court  of  Appeal  intended  in 
Wheeler  v.  AfarchatU  to  Undt  the  rolss  of  tilB  OOWt 
with  regard  to  communications  to  soUoitPri  in  con- 
templation of  litagataon,  or  to  obtain  evidenoe  with 
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reference  to  it.  Let  us  look  at  the  pnit  tical  i  ircct  of 
tliftt  rul»  .  A  person  apprehensive  ot  an  action  good 
to  coQSult  his  iiolicitor.  He  says  that  before  advising 
1m  aboald  Uke  an  interview  with  a  third  party  who  is 
MqpMintfld with  the  ouiter.  Thatperaoti  u  inTited 
to  oome  to  solioitot'a  office.  H«  comm.  and  the 
•olicitor  writes  down  what  hi-  says,  and  that  is  pre- 
served. Riich  a  document  wouM  jilainly  fall  within 
tlie  rules  Lii  i  down  by  the  ^fiister  of  the  Bollli  and 
would  be  privileged  against  discovery, 

lu  the  present  case  the  client  ia  not  an  ordinary 
litigant;  he  is  ft  tnutee  in  buikruptofi  end  he  has 
power  to  eompel  inf onnatioin  to  Ve  giTsn  which  an 

ordinnr^  litigBnt  hfus  not.  In  such  a  caseasthat  which 
I  have  just  rftferred  to  the  client  could  only  rely  upon 
the  voluntary  stateuients  by  a  person  acquainted  with 
the  case.  Trustees  in  bankruptcy  and  liqoidAtora  of 
eOlnpauies  have  wider  powers.  Section  27  ol  tiie  Bailk- 
niptcy  Act,  1883*  ptovides  thai  the  oooit  aMUf  ,  on  tibe 
amiioation  of  the  offldal  reeeiTer  ot  trustee,  snnunon 
oeiore  it  the  debtor  or  his  wife,  or  any  person  known 
or  suspectxxl  to  have  in  his  possession  any  of  the 
estate  or  efre<  ts  belonging  to  the  debtor,  or  supposed 
to  be  indebted  to  the  debtor,  or  any  person  whom  the 
oomt  may  deem  capable  of  giving  inionnation  re- 
specting the  debtor,  his  dealings  or  property,  and  the 
eonrt  may  reouiro  any  such  person  to  produce  any 
docuiucntfi  in  his  custody  or  power  relating  to  the 
debtor,  his  dealings  or  property,  and  may  examine 
such  person  on  oath.  Official  liquidators,  us  is  well 
known,  have  similar  powers  in  the  winding  up  of 
insolvent  companies.  The  nature  of  this  section  was 
explained  by  Chitty,  J.,  in  /n  re  Grry't  Bretotry  Co., 
which  was  a  case  under  section  115  of  the  Companies 
Act.  lS(i'2.  'Flint  IciiniiMl  ju'l^'i-  said  that  tin-  ribject 
of  all  those  sections  was  to  enable  the  court  to  obtain 
information  which  might  be  useful  in  the  conduct  of 
the  proceedings  in  the  winding  up,  and,  looking  at 
the  section  and  the  purpose  for  whuh  the  proTisuins 
of  that  seotioa  were  mserted,  an  eramtnation  of 
that  land  must  be  considered  iu  the  nature  of  a  secret 
proceeding.  The  client,  then,  in  tliis  case,  having 
that  power,  goes  to  his  solicitor  and  asks  for  his 
advice.  The  solictor  says :  "  You  have  the  power  of 
Hettang  informatioin  whidi  I  advise  you  to  a^ul  yoor- 
seU  of,  so  that  I  may  have  tiie  means  of  adviring  you." 
The  trustee  then  took  out  a  summons,  and  got  leave 
to  examine  certain  persons  named.  His  solicitor  per- 
sonally conduct'  d  th«'  examination  and  got  a  transcript 
of  the  proceedings.  That  transcript  is  a  private  docu- 
ment. It  is  true  that  the  Rules  in  Bankruptcy  jirijvido 
that  the  evidsnoe  so  taken  is  to  be  filed,  but  they  do 
not  say  that  it  was  to  be  filed  immediatdy.  If  that 
was  done  the  main  object  of  the  examination  might 
often  be  defeated.  The  point  has  oft<-n  been  con- 
sidered by  mo  and  by  other  judge.s  with  n  ft  i  i  in  r  to 
depositions  taken  under  sec^ou  115  of  the  Companies 
Act,  1862.  The  practice  under  that  seotioii  iu  all 
bcandhss  of  the  oourt  is  that  the  deposition^  when 
taken,  shall  be  retonied  to  fbe  eUef  deilc foruse in 

the  licjuidation,  but  they  are  not  filed  until  the  cotirt 
is  sutitihed  throuf^h  the  chief  clerk  that  no  huriii  can 
be  done  by  tin  ii  juiLlication.  These  dejwsitions  are 
aooordingly  regarded  as  private  documents,  and  why 
diould  not  a  document  obtained  by  a  trustee  in  bank- 
nmtof  tat  his  own  inionnation  in  order  to  enable  his 
soueiwr  to  advise  him  as  to  fatoie  prooeedings  be 
privili'fi;cd  '  If,  instead  of  putting  the  Court  of 
BankrujH  V  in  inotiun  uiulcr  .section  27.  the  trustee 
had,  at  tin;  instance  uf  his  si  iIk  it- ir,  writt'-n  to  the 
bank  manager  making  iiK^uirie^,  an  l  had  got  a  letter 
stathig  the  facts,  that  would  huvi  1m  lii  a  privileged 
eonununioation,  and  I  fail  to  see  why  adooamant  sooh 
as  n  traawript  giving  thft  ittfinna&ai  itbtiiiiMd  •(  an 
lor  the  SUM  poq^  thoiild  aol  be 


pri v^ll•^'l■^l  liki-wisi'.  Thi.'*  cxa'^ination  has  been 
conducted  by  the  solicitor  hiiusi  If,  which  makes  the 
case  stronger  :  and  he  has  stated  the  purpose  of  it  iu 
his  evidence.  That  statement  amounts  to  this  -that 
the  examination  has  taken  plaoe  with  the  view  of 
enabling  the  solidtor  in  his  professional  capacity  to 
advise  the  trustee  in  bankruptcy  whether  this  .iction 
should  be  brought  or  not.  So  if  privilege  has  b-tm 
sufficiently  claimed  this  document  is  one  which  is 
capable  of  beinj^  privileged.  In  my  view  phvilsga 
has  been  sufficiently  claimed,  and  the  npplioatiasi 
fails  and  must  be  refused  with  COSla. 

Application  re/tued. 

Solidtois  for  the  applicants,  Jmpm  <fc  Co.,  for 
ilTorion  Dkhm,  Halflaat. 

Solidton  for  the  plaintifT,  WcMir  BMwtU,  for 
Jubb,  ilooCft.  £  HeUiwtU,  Halifax. 


Jan.  17. 


Q.  B.  OiT.  ) 
(Day  and  Collins.  JX)  I 
Thames  aks  SCbuey  Marixb  Insukancb  CTo. 
(LmiiBD)  «.  Pitt,  Son,  dk  Ksxq.  (o.) 

Intmnmee  —  Muritu  ituunmee  —  Averaae  iamuge  — 

SIniii'fiiii/ — Liability  of  insurer — Goods  ituurrd  in 
iUip  and  iu  craft — I'olicy — Congtruction — Vcduaiicm 
ttated—"  Indttdei"  «A»nee  on  freight. 

By  a  poUcy  of  tiutiranee  certain  maue  was  tnSKred,  as 

to  part,  from  San  Nieola»,  and,  cu  to  the  remaiftder, 
from  litirH"K  Ai/res,  for  a  i-oyagt  lo  the  Vnitrd  Kintjdom, 
fret  frum  jKirticular  aiTrage  iinlcM  the  »hip  or  craft 
thould  lie  stranded,  sunk,  or  hurnrd. 

The  policy  induded  all  risk$  of  tteam  navigation,  and 
in  enft,  tnuuhipment,  or  wkUe  waiting  transit.  The 
maize  was  valued  in  the  pciity  at  £7,940  "  {included 
£1,361  69.  Gd.  for  adtxtnce  on  freight)."  Between  San 
Nicolas  and  /{iifiiot  Af/n/t  (he  ahtu  xtrandtd,  and  a 
portion  of  the  cargo  watt  discharged  into  liijhttrt,  and 
pari  was  wetted,  and  part  lost.  The  ship  got  off,  and  at 
Butnot  Ayre$  too*  turveyti,  and  uxu  admitted  by  both 
partiet  to  be  teawofthff  to  «eirfiiHi«  her  voyage,  and  there- 
unofl  the  discharged  cargo  una  re$kipped,  together  with 
tne  Buenos  Ay  res  portion  of  the  maw,  which  had  been 
awiiting  thi  ship  in  li'/h(f  rs.  <hi  (},•■  nitjaij'  Ui  Furo/it 
»  large  part  of  the  cargo  was  lost  and  the  rttnainder 
damaged  owing  to  peril*  ef  its  teas.  In  an  aetiem 
railing  the  quation  oeiothe  amowrf  of  damage  reooMr- 
oMe     the  euuutd  under  fhepetiey. 

Held,  that,  the  stranding  having  occurred  before  the 
Bnenitf  Ayre^  fxtrtion  of  the  maize  teas  on  board,  the 
a-Mnred  u  tri  in't  uditl'd  t'l  n  rui  tr  fur  fnirli/'ular  (iverny 
IdHs  in  rmjitct  of  it,  but  only  in  respect  of  the  inaize 
shipiml  at  Saii  Nicolas. 

Hddt  aUo,  tKai  (As  osuireif  isers  ent/^Ud  to  have  the 
paHietdar  average  lem  calenfafeet  on  the  valuation  dated 
{)i  ihr  policjft  ivdAotrf  deincUom  ^  the  amount  pf  Ms 
yVi  i<iM  advanced. 

Special  case. 

The  plaintiffii  sued  the  defendants  for  money  had 
and  received,  and  the  facts  found  by  the  special  case 

were  as  follows  : — 

By  a  policy  of  insunince  dated  the  ITth  of  Sep- 
tember, 1800,  the  defendants  insured  with  thr  plain- 
tiffs and  other  insurers  certain  maize,  valued  at 
£7,940,  by  the  steamship  Craigtim  for  a  voyage  at 
and  from  San  Nicolas  and  Buenos  Ayrss  to  Q/L 
Vincent  for  ortlers  to  n  j>ort  of  the  United  Kingdom 

(a.)  Beported  by  JuilN  I'.  M£LLOK,  Ksq.,  iiarruter- 

r« 
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or  Continent  betwoeu  Bordeaux  and  Hamburp,  Lotli 
incliuiTe.    The  subject-mutter  of  the  inHoruuix'  was 
denibed  ta  the  policy  to  be 
16,910  iMgs  of  main  fram  San  Nioolaa,  £6.065 

1  percent. 

8J90        M        tt       BoflBoaAyres,  £1,875 

J  per  cont. 

ad  it  waa  fhanin  stated  that  the  goods  wore  by 
aBwncnt  to  he  vaload  at  £7,940  (included 
£i,S61  6a.  6d.  for  adraooe  on  freight).   The  policy 

included  all  risks  of  steam  nnvi!:r:i.ti(jn  ami  in  cnift  nr 
transhipment  or  while  waitiuf^  triuuiit,  and  it  coii- 
tunnl  a  warranty  that  the  risk  should  bf  free  from 
jNitacolar  average  unless  the  ahip  or  craft  Hhould  bu 
itnoded,  nmk,  or  homt,  or  in  ooUiaion— the  collision 
:  W  of  such  a  nature  as  may  be  zeaaooably  lap- 
{•  •SMi  to  have  cau-sod  the  damiige. 

Tht  <'rniijtfii  \\oA  on  the  Jud  of  April,  1S90,  bcf>n 
churttrtd  to  E.  A.  Buuge  and  J.  Bern  to  load  a  cjtrgo 
of  wheat  and  (or)  maixe  in  bags  (but  not  exceeding 
iuo,  tea  par  oont.  man  or  leaa,  tona  Sngliah)  to  be 
btded  in  <£e  ^rer  Panma  at  not  more  than  two  aafa 
Icuiiing  portii  to  b<^  named  by  the  charterers,  not 
higher  than  Kosario,  all  of  the  cargo  with  the  excep- 
tion of  550  tons,  which  were  to  be  shipped  in  Buenos 
Ajteafioada.  The  freight  waa  to  be  at  the  rate  of 
Sw.  lor  cargo  loaded  np  the  river,  and  at  22s.  for 
cargo  loaded  at  Buenos  Ay  res,  all  per  ton  of  '2,240lb8. 
pross  of  maize,  and  was  to  !>••  paid  as  follows  :  —viz., 
'iffititut  costs  for  ship's  use  at  })ort  of  loading  (if 
nquired  by  the  master)  at  current  rate  of  exchange, 
augeot  to  5  per  cent,  to  cover  insoranoe  and  other 
chaigea,  and  the  balance  on  the  right  and  tme  dali- 
Toy  of  the  cargo  in  cash. 

■file  charterers  shipi«Hl  on  board  The  Craigton  at 
San  Nicolas  20,910  bags  of  uiaize  under  the  charter- 
party,  and  the  vessel  sailed  for  ]faieno8  Ayres.  On 
the  21at  ol  July,  1880,  while  prooaeding  down  the 
inrar,  Tka  Onn^ftm  atranded  on  the  Don  Hermanoa 
liank.  Afaoat  '^00  tons  of  the  cargo  was  discharged 
into  Ughteis,  and  she  tloated  off  ou  the  2nd  of  August, 
and  arrived  at  Buenos  Ayrcs  the  same  day.  Owing 
to  the  atmnding,  part  of  the  cargo  was  lost  and  other 
portiona  were  wetted  and  damaged.  At  Buenos  Ayres 
Tlte  Craigivn  was  surveyed  and  found  to  be  sea- 
worthy to  continue  her  voyage,  whereupon  8,25)9 
hags  of  maize,  whit;h  were  at  the  time  of  the  Htnind- 
in^  awaiting  her  in  lighters  at  Buenos  Ayres,  were 
ihipped,  together  with  the  SOO  tons  previously  dis- 
dtaned  in  oonaeqneDoe  of  the  atranding,  but  no  dia- 
finction  or  separation  waa  made  whfle  atoring  tiie 
different  lot^.  and  there  was  consequently  nonn  uns  of 
distinguishing  them.  The  billa  of  lading  refening  to 
the  whole  of  the  above  cargo  were  assigned  by 
Menia.  finnga  &  Bern,  the  ohartereis,  to  the  defend- 
anta  On  the  IStli  of  August  The  Craigton 
sailed  for  the  United  Kingdom,  but  on  the  voyage 
encountered  severe  weather,  and  a  considerable  jior- 
tion  of  the  cargo  was  lost  and  a  largo  j^iart  of  the 
letaainder  damaged  by  water  owing  to  perihi  of  the 
aeai.  The  Omigton  arrived  at  Plymouth  ou  the  22nd 
of  September,  and  a  claim  for  damage  to  the  oaigo 
waa  made  upon  the  plaintifb.  A  oonsiaerable  portion 
of  the  damage  was  attributed  by  the  expert  who 
examined  the  cargo  dirertly  to  the  effects  of  the 
stranding,  and  it  was  also  stated  that  hiid  it  not  been 
for  the  reaoUa  of  the  atranding  the  water  would  not 
have  got  into  Ibe  in  the  storm  oflP  Oape  Finia* 
terre. 

The  plamtitfs.ontheiethof  Decern  ber,\\Tthout  jireju- 
dice,  paid  to  the  defendants  the  sum  of  £'2.*0  in  ro8p<  et 
of  the  damage.  Average  statements  were  prepared  and 
dated  June  8. 1891.  and  September  25,  1891,  by  whieh 
it  a]ipeared  that  there  had  been  a  particular  average 
ioM  on  tlw  whole  of  the  maizei  and  thatif  the  defeoa- 


anta  were  entitled  to  claim  in  respect  of  the  cargo 
shipped  at  Buenos  Ayres  as  well  as  that  shipped  at 
San  Nicolas,  the  liabiUty  of  the  plaintiffs  was 
£269  lis.  3d.,  but  if  on  the  Utter  portion  only,  it 
amounted  to  £217  19s.  lOd.  only. 

Tlie  plaint iff?^  contended  that  the  defendants  were 
only  entitled  tu  claim  in  respect  of  the  cargo  shipped 
at  San  Nicolas,  and  claiujedthe  difference  between  the 
latter  amount  and  the  £250  paid  to  the  defendants. 
The  deftedanti  daimed  in  reapaoft  4^  both  portions, 
iind  the  question  raised  by  the  oaflO  waa  as  to  which 
ut  tliese  contentions  was  correct. 

The  second  question  was  raised  upon  the  contention 
of  the  defendants  that  the  above  average  statements  did 
not  corrocUy  show  the  amounts  they  were  entitiod  to 
ftiaim  ifUMnn^i?^  as*  in  estimating  the  partaoular  aver- 
age loss  the  vahm  of  llie  cargo  was  taken  imder  Ihe 
IMjlicy  at  £7,940,  less  £1,361  6s.  6d.,  the  freight  ad- 
vanced by  tlio  charterers  at  the  porta  of  loading  in 
accordance  with  the  charter-party,  whereas  it  sLuuld 
have  been  taken  at  the  full  amount  of  £7,940  stated 
in  the  policy.  Hie  second  question,  therefore,  WM 
whether  the  amount  of  iraight  advanoed  was  ao 
correctly  deducted. 

jMff>h  Walton,  Q.  C. ,  and  SynnoU,  for  ttie  plainfilfc.— 
(1)  No  lijil.ility  attaches  to  the  underwriters  in  respect 
of  the  goods  shipped  at  Buenos  Ayres.  Independently 
of  the  clause  in  the  policy  covering  the  risk  of  craft, 
the  claim  for  particular  average  u  not  let  in  by  a 
stranding  before  the  goods  were  on  board,  fbr  if  the 
policy  did  not  cover  risk  of  craft  the  adventure  had 
not  commenced.  But  the  effect  of  the  words  "in 
craft  "  is  to  show  that,  in  the  contemplation  of  the 
partiea,  risk  anterior  to  the  time  when  the  goods  were 
on  board  was  separately  oovered,  and  if  the  goods  were 
at  risk  "  of  craft "  at  the  time  no  damage  ariiing 
from  the  stranding  of  the  ship  is  recoverable.  (2) 
Damage  occasioned  to  the  cargo  through  perils  of 
the  seas  on  the  voyage  from  Buenos  Ayres  to  Europe 
cannot  here  be  related  back  to  the  effects  of  the 
stranding,  ijiasmuch  as  both  parties  admitted  that  the 
sliip  was  seaworthy  to  continue  her  voyage.  (3)  The 
averaire  statements  correctly  estimate  the  particular 
average  loss  by  deducting  the  amount  of  the  advanced 
freight  from  the  valuation  in  the  policy.  The  effect 
of  writing  in  "  infllwdff^  £1,361  6s.  6d.  for  advance  on 
freight  **  was  to  make  fhe  pdlioy  a  separate  insurance 
of  thf  frond'i  liiid  of  the  advanced  freight,  though  if 
the  words  had  not  been  ])ut  in  the  valuation  would 
have  bound  the  parties.  In  an  <irdiiiarj'  jiolicy  the 
assured  gets  no  indemnitv  for  having  to  pay  the  same 
freight  on  damaged  gooos  as  on  those  in  sound  00B> 
dition,  and  in  an  open  policy  the  reaidt  ia  the  aaiiM^ao 
that  in  both  cases  he  gets  no  suob  indemnity  nnlesB 
ho  has  luvered  it  in  his  valuation.  By  paying  ad- 
vanced freight,  therefore,  ho  buys  the  right  of  putting 
his  goods  on  board  and  an  undertaking  to  have  them 
carried,  and  as  there  may  be  a  total  losa  on  freight  and 
not  on  cargo,  as  well  as  wee  venS,  it  !■  clearly  to  his 
interest  to  insure  the  advanced  freight.  This  differ- 
ence between  the  interests  is  illustrated  in  seveml 
events  which  may  happen  ;  for  instance,  the  ship  may 
be  lost  bat  the  cargo  lauded,  when  there  would  bo 
a  total  loss  of  the  freight  but  none  on  the  cargo ; 
again,  if  the  ship  puts  in  to  reloafl  from  perils  of  the 
seas  the  expense  of  reloading  is  charged  againafc 
advanced  froglKt,  and,  il  that  ia  inravsd,  ia  reoovw- 
able. 

Channell,  Q.C.,  and  Carver,  for  the  defendants.— 
The  doctrine  of  liability  to  average  loss  is  that  if  the 
ship  strands  then  the  warranty  is  gone  and  the  i»(»li<;y 
is  construed  as  if  the  warranty  was  not  in  it ;  and 
although  it  may  be  proved  that  the  damace  did  not 
arise  from  the  ataiaAaftttiineonniUai  IhtiwMn 
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for  tho  nilo  is  the  difficulty  of  saying  how  the 
duiniigo  ntisos,  and  tin;  civso  was  for  convonioiici' 
onuiued  by  tho  undorwritfltfi.  In  order  to  apply  the 
rnle  here  the  limit  to  that  aasumod  liability  must  be 
MoarteiiMd,  and  it  is  sabmitted  that  the  jwiiuaple 
npon  wUeh  it  aboald  1m  done  is  to  Kmit  to  such 
"  ftrandingfs"  aa  might  havo  causr^l  tho  damiifro. 
Tho  condition  must,  however,  be  construtHl  strit  tly, 
and,  the  do.  tiiiuMjf  jin  ixiniHt^?  cause  not  applvitip;,  it  is 
immaterial  whether  the  stranding  is  oonnectCHl  with  the 
actual  loss,  it  most  be  a  potential  cMSO.  Here  a  larpe 
part  ol  the  dunage  to  the  whole  oargo  was  direotiy 
attribnted,  in  fact,  to  the  eifcots  of  tlie  stnuiding ; 
but  for  that  there  would  havo  boon  no  loss  from  jiorils 
of  tho  Hoas,  The  text-books  no  doubt  for  tho  most 
I>art  say  that  the  goods  are  not  at  risk  until  actually 
on  board,  but  tho  only  authority  for  that  is  tho  coso 
of  Boux  V.  Salmthr,  1  Bin^.  N.  C.  52G.  One  event 
is  tnentionsd  in  the  margin  of  this  polioy,  and  it 
ount  not  to  he  oonstroed  dislriliulivdy  to  msan  two 
pmiaes.  Tlio  duly  n^isnn  for  tho  insertion  of  the 
words  "in  daft  "  was  that  in  If  /man  v.  Marshall,  1 
Ring.  N.  ('.  .^3,  it  was  held  that  undor  tho  usual  clanso, 
unless  the  ship  stranded,  a  partiiU  loss  in  one  of  tho 
lighters  was  not  hrought  in.  The  oalcidation  of  the 
loss  in  Um  svanga  stateuiants  is  wrong.  Iheaanued 
are  entiUed  to  recover  upon  the  wh^  Talnstion  in 
tho  policy  without  deduction.  Tho  object  of  putting 
in  "included  £'I,;Jtil  (w.  Gd.  for  advance  on  freight  ' 
was  to  show  h* I \v  till'  valuo  of  \\w  iixls  was  :)rn%'od 
at.  An  advauceti  freight  on  p  trticular  goo<l8  stands 
cm  the  same  footing  as  commission  or  insurance  of 
premioios,  it  is  an  olomsnt  in  the  value  of  the  goods: 
the  aiBiued  has  paid  a  sum  down  iriiidi  ha  is  not 
entitled  to  got  back  if  the  goods  are  lost,  and  the 
▼sine  of  the  goods  is  increased. 
Thaj  oitad  CMcr  T.  ^bM^  12  Eait.  689. 

StAT,  J. — This  is  an  action  brought  by  underwriters 
to  teoover  back  mflnaj  paid  to  the  asnured  in  respect 
of  an  aUeged  loss  uocMr  a  policy  of  insnrance.  Two 

Jnestions  are  submitted  to  us  by  the  special  case  :— 
rst,  whether  the  money  so  paid  is  rpcoverablo  by  the 

ElaintifT-i  on  the  grouii<l  tli.it  tlif  goods  wcf  iiut  on 
card  tho  ship  at  tho  tinjo  of  stniiiding,  and,  secondly, 
whether,  on  the  conHtruction  of  tho  policy,  the 
advaooed  freis^t  ought  to  be  considered  as  sqiacaiely 
insured,  or  wbetherit  formed  part  of  the  vidue  of  the 
goods. 

I  deal  first  with  the  question  as  to  tho  stranding. 
Now  wo  li:ivo,  under  this  policy,  t  wn  difToreiit  lots  of 
maize,  to  be  loaded  at  two  ditforcnt  ports  and  at 
different  taftse  of  insurance.  The  facts  are  simple. 
On  the  pasnge  down  from  8an  Nicolas  to  Buenos 
Ajres  the  ship,  having  on  hoard  some  26,910  b^igs  of 
maize,  stranded.  She  was  got  off  and  takon  down  to 
Buenos  Ayres,  where  she  took  on  board  8,  J!»li  hags 
iiinl  prooocdod  to  Ktirnjic,  on  tlie  voyage  the 

whole  of  tho  bags  were  dauingod  by  perils  of  the  seas. 
Vhe  aaaared  thereupon  daim  against  the  underwriters 
in  leqpeoiof  the  damage.  The  polioy  contained  as 
nsoal  a  warranty  against  partiealw  average,  bnt  with 
one  excei)tion  viz.,  unless  the  shit)  or  craft  hi' 
stranded.  N<nv  tho  ship  was  strandinl.  It  is  .naid 
that  l>etiiu>i  slio  Htriuided  the  assuretl  are  entitled  to 
recovt  r,  not  only  damages  in  ro»xject  of  the  goods  on 
board,  but  also  m  respect  of  average  loss  sustained  by 
the  8,200  bags  not  on  hoard,  but  put  on  board  after 
the  diip  had  heen  surveyed  and  certifled  seaworthy. 
This  mnize  was  at  the  time  of  stranding  Mng  on 
board  lighters  at  Buenos  Ayres,  and  was  not  oamagM 
or  affectod  there  by  delay  or  by  stranding,  TLih 
maize,  liowcver,  being  put  on  board,  sustained  damage 
by  perils  of  the  sea.  Now  the  question  therefore  is 
this:  is  the  claim  of  theaMand  ionooveriftsaqpeot 


of  this  cpiantity  of  maize  well  founded?  I  am  of 
o]>inion  that  it  is  not.  I  have  carofully  con.<sidored 
tho  character  of  this  poljcy.  You  have  one  paper, 
one  assoiiog,  OM  WUMfwriter.  but  you  have  in  a 
sense  two  voygee  one  from  Sen  Nicolas  to  Buenos 
Ayres,  and  tte  second  fkom  Bnenos  Aytaato  Bniopo— 
although  in  one  sense  the  tialu  are  the  same,  yet  one 
ext4'n<ls  from  San  Nicolas  to  Europe,  while  the  other 
is  a  limited  risk  from  Biumios  Aj-rf^s  to  Europe  only. 
Moreover,  there  are  two  different  ratej?  of  assurnnee. 

I  suppose  that  hardly  any  argument  woTild  have 
been  oCTwed  by  the  assured  out  for  the  words  in  the 
policy  that  it  is  to  cover  any  loss  *•  in  cntft"  The 


msuranci'  im  doubt,  therefore  d<"»e«  apply  tO  maise  in 
craft,  ai]'l  if  .my  liUHfurtune  hod  happened  to  it  while 
tliore,  within  the  torin-  of  tho  policy,  it  could  have 
been  recovered  under  the  policy.  But  tho  two  things, 
to  my  mind,  must  be  consecutive*:  the  mai/o  is  in- 
sured first  in  the  craft,  and  then  afterwards  in  the 
ship.  While  the  goods  are  in  the  craft  they  are 
affected  by  policy  risks  to  the  craft,  and  while  in  the 
ship  then  by  the  risks  which  refer  to  the  dup.  But  a 
stranding  to  affect  goods  in  craft  must  be  a 
stranding  of  the  craft.  To  construe  it  otherwise,  to 
my  mind,  woald  be  to  .put  sn  unreasonable  and  in- 
oonvsnient  orastraotion  upon  tiie  pdipy.  It  seems  to 
me  that  tiie  wafranty  andocoeption  are  inddental  to 
the  risk,  and  the  principal  thing  to  be  considered  is 
the  risk.  Here,  in  my  judgment,  there  were  two  in- 
surances, and  the  defendants,  therefore  are  only 
entitled  to  take  advantage  of  the  stranding  in  n'sptct 
of  tiie  bags  of  mdbe  which  were  shipped  at  San 

moolaa,  and  not  in  respect  of  the  8,999  taken  on 
hoard  at  Buenos  Ayres. 

On  the  second  question  I  am  inclined  to  think  that 
the  defendants  are  right,  and  I  agree  with  Mr. 
Channcll's  construction  rather  than  with  the  in- 
genious alternative  suggested  by  Mr.  Walton.  I 
think  it  is  really  an  insurance  on  the  value  of  tho 
goods,  and  that  it  is  not  vitiated  by  tho  fact  that  «ac 
oftandanfe  tavMA,  the  merchant  haa  shown  to  the 
nnderwrit<Ts  how  the  valuation  of  the  goods  has  beoi 
arrived  at ;  that,  desiring  to  gel  the  profit  on  his 
speculation,  he  has  vulued  thi  tu  at  the  pirt  of  dostina- 
tion.  I  do  not  think  he  loses  the  Ix  nefit  by  stating 
that  fact  of  the  amount  of  the  sum  for  tho  purj>o.*es  of 
the  valuation.  I  do  not,  therefon^  consider  this  as  a 
policy  on  the  lesser  amount,  but  ceally  as  a  policy  on 

the  valuo  of  the  goods  explaining  how  it  was  made 
up.  I  tliink  that  tho  defendants,  therefore,  have 
nmdo  out  thoir  case  lus  to  that,  and  I  dcsiro  to  .<4ay  how 
much  we  have  been  assisted  by  the  able  and  interest- 
ing MgonMBts  on  both  lidea. 

Cknxnra,  J. — am  of  the  same  opfaidon,  and  desire 

ecpefMally  to  concur  in  the  last  remark  of  my  brother 
Day.  The  jilaintiffs  nay  that  thev  are  entitled  to 
recover  back  money  which  they  have  oveqiaid  in 
respect  of  a  porticidar  average  loss  caused  by  the 
stranding  of  tho  steamship  Crat'^ton. 

The  question  is  whether  thoe  has  been  such  a 
stranding  as  renders  them  liaUe.  I  am  of  opinion 
that  there  was  no  such  stranding.  Now  the  claim 
ari-os  in  rospo<  t  of  tho  (quantity  of  maize  shtpi>ed  at 
Huonos  .\Yn  s,  and  it  is  contcndod  tlmt.  n-*  iniirht  Iw 
the  case  in  many  policies  of  inBuniiic  ,  the  stranding 
entitles  the  owner  of  flie  maisa  to  i. .  nvor  with  regard 
to  that.  The  aacwer  seems  to  me  to  depend  on 
whetiier  the  stranding  took  place  during  the  adven- 
tun  .  If  it  did,  theti  it  is  clear  that  he  can  recover. 
..Itliough  the  actual  mischief  caused  by  it  wasnothing. 
lliil  th;it  is  very  difl'oront  from  .saying  thnt  it  is  im- 
matcrial  when  the  stranding  took  place.  Tlie  principle 
by  which  parties  agree  in  insurance  to  assume  certMin 
things  wiufat  a  oartain  time  is  sound  sMwe  and  soiind 
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kv.  And  the  princuiila  iqma  whiob  it  reats  wm 
anuDcd  in  the  csm  of  Boux  t.  Salvador,  by  Tinda), 

C  J..  who  said  (at  p.  .536) :  *'  The  general  principle 
liiii  dowu  in  ISiirurtl  v.  Kniriiinjtnu,  that  if  the  skip 
Ije  stnmded  the  insure  iiublu  fur  uny  average 
Hinige,  though  quite  uuconuucted  with  theHtrauding, 
ii  not  ditputed.  The  policy,  after  th«>  st  m  uding,  must 
kt  ooutmad  aa  if  no  »uch  warranty  had  been  written 
<■  tlw  taM  of  it.  But  the  question  is,  within  what 
limits  of  time  a  stnindin^'  luust  take  place  tu  pi  o  Uice 
fflch  efifect."  When  you  read  the  rule  it  is  obvious 
tbat  it  must  be  so.  The  question  whether  the  par- 
tiealar  damace  ii  attributable  to  the  atmidisg  is  a 
iliflwRit  qaeatkm,  and  theiefore  the  nnderwriters  and 
••hi]  \A-v<  \ty  con vcntiun  have  agreed  ujioii  tln'  rule. 

V.;>-  ^^taluiiIlg  Iillist.  tlirll,  tJllce  phlCe  ihiriii^;  (lie  cum-rte 

:  tlie  ii«ivx'nf utf.  Hut  Mr.  Channell  hhv-  it  w.is  so. 
becauae  at  the  time  the  goodii  were  at  riiik.  la  that 
id!'  We  must  see  what  the  paitfn  ooDtemplated  a» 
to  that  To  my  uiind,  what  they  meant  to  provide  in 
the  policy  waa  that  the  risk  commenced  when  the 
good*  wtre  j<ut  on  boan.1,  for  the  time  auti'riiir  tti  that 
— «ijt.,  "  iu  craft " — is  separately  covered.  Mr.  Cliau- 
asQ  does  not  contend  that  average  loM  in  respect  of 
Ml  MitHior  atiaading,  if  the  goooa  wen  not  at  liak, 
by  rf«k  **of  craft  **  would  be  recoverable. 
Now  this  covers  this  case,  but  for  the  f.i»  t  that  it 
siiid  ttiiit  part  of  the  damage  was  caused  as  the 
result  of  the  stranding  antecedent  to  the  putting  of 
tiie  goods  on  board.  Mr.  Walton  anrwera  that  by 
MytRf  bofh  lUm  admitted  the  aUp  to  be 
• -awor*}] y.  fUitl  thai  fMUy  coiues  bnclc  \"  the  first 
point,  HI.. I  k-,  ;iu  attempt  to  introduce  Hoiurthiug  into 
the  adriiitun'. 

The  second  point  is  whether  the  claim  should  be 
allowed  for  partioular  uveriige  loss  in  roipect  of  the 
whole  valne,  or  onlv  after  deducting  the  sum  of 
£1,361  6i.  6d.  for  advance  freight.  I  think  it  is  a 
qnoitiou  o' ^instruction  as  ti>  wliaf  tlic  pio  tics  meant. 
l>id  they  intend  to  insure  the  carpj  at  a  certain  value, 
uT  the  cargo,  plas  udvancinl  freight 't  Now  I  think 
tii^  inteaded  the  former  -if  the  latter,  then  the 
■Boerwriten  might  ri'[>ly  to  any  claim  for  ineorance 
in  resyx-i^t  of  ad viinciMl  freight  under  <<ul-1i  a  policy 
!aat  It  waa  aj^eed  tluit  it  should  be  taken  as  part  of 
the  value  of  the  goods.  On  that  part  of  the  oaae, 
therefore,  I  think  the  defendants  must  succeed. 

ifiannrU,  Q.C.—I  suggest  thiit  the  order  should 
be  that  the  claim  be  reailjuste^I  by  ctilculating  the 
partinilar  average  lose  for  £Q,OQo  without  deduction 
fafdlrnoed  fni^^hlk• 

Order  accordingly. 

SoUoitace  lor  the  pkiatiib.  Wmtltm,  Johntmh  Bubh . 
A  WkaU(m. 

Solicitors  for  the  defendants,  Crowden  A  Vitard, 
•ffente  for  8h«Uy    Johns,  Plymoath. 


ihmw  of  imiw. 

Fftn  a  A.  (Mmd).  Deo.  16. 

MoBCUur  V.  OiRUKATB  BoAwma  Co.  (a.) 

"•■'ijy —  (Jharter-party  —  Di»hursevieiti«  li/  inastir  on 
account  of  the  ship — MarUimelien — Master's  autltority 
—MermJuHd  Sh^fitig  Att,  1889  (62  daVieLt,  46), 
1.  1. 

The  apjtUant,  a»  masfrr  of  thr  atfuinship  Castlegate, 
(a.)  Befwrted  by  Cbamlsa  H.  Q&Axrosi,  Kaq.,  Bar- 


and  agent  /or  the  eharterer»t  obtained  cash  admrncet  a$td 
coaU  from  W.  A  Oo.,  fifr  which  he  paid  fty  MU  drawn 

in  (hi-ir  favour  upon  the  rharierrrs.  Thr  hi!h  nrre  dis- 
hoiii'iircl,  (Kill  jr.  <t  l.o.  recoviTtil  Jiifli/in'nt  aijniu*t  thr 
apjtrllaiil  IIS  (Iraicer,  who  thereupon  appU'd  ti>  Ihr  lliifh 
Court  of  AdmiraUjf  for  a  declantion  that  /u  had  a  ml  id 
li'  H  for  hie  ditbureemmte,  upon  ship  and  /Mght.  The 
cltarterera  had  undertaken  to  pay  port  duee,  dfo;.,  and  to 
provide  and  /my  for  eoaU,  and  the  upi^lhtnt  had  notice 
nf  these  leniu. 

Held,  that  tht-  appellant  ttad  no  maritime  lien  given 
him  hy  the  Merchant  Bh^ng  Ad,  1889,  either  on  the 
shipor  freight. 

The  dedeion  ^  the  Cont  irf  ApfiMl  hi  Inland  (89 
/«.  IL  Ir.  M)  ttfirmid. 

This  was  an  app^-ul  fmui  an  order  of  the  Court  of 
ApiM'al  in  Ireland  (I^.rd  Asldxmne,  L.C..  Palles,  C.B., 
and  liiirry,  L..J.],  reported      L.  li.  Ir.  o5. 

The  facta  are  given  very  fully  in  Lord  Hersobell's 
judgment.  By  aeotioa  1  of  fba  Merchant  Shipping 
Act,  1889  (52  A  63  Yiot.  o.  46).  *'  Every  master  of  n 
ship  .  .  .  flhall,  so  far  as  the  case  permits,  have 
the  same  rights,  liens,  and  remedies  for  the  recuvery 
of  disbursemen(.H  properly  made  by  him  on  account  of 
the  ddp,  and  for  liabilitiee  properly  incurred  by  him 
on  eooount  of  the  ahipt  m  *  neater  of  a  ihip  now  bae 
for  the  reoo^eiy  of  hu  wages.  •" 

Pyke.  Q.C.,  and  Jusrph  U'alloH,  Q.C.  {/lollams  with 
them),  for  the  appellant. — The  disbiuaementa  intended 
by  the  Aet  of  1689  are  all  ludi  obligatioBi  ae  ttie 

owner  under  like  circumstances  wouM  himself  enter 
into.  The  captain's  lien  does  not  depend  on  the 
contrn  tiiiil  r<  latious  of  third  parties.  If  we  can 
make  out  the  abaolute  necessity  of  (•btmuing  coals  in 
this  way,  then  there  is  amaritini'  lu  ii.  Here  it  was 
intended  that  the  master  should  incur  these  liabilittre 
in  cfise  the  charterers  would  or  could  not  obtain  credit. 
The  captain  was  really  carrving  out  his  owner's 
business:  Thr  Sum,  3S  W.  It.  ri'J,  14  App.  Cas.  lilMI; 
The  Merchant  Sliip\iing  Act,  iM.Vt  (17  &  IS  Vict.  c. 
104},  and  the  Admiralty  Court  Act.  1861  (24  Viot.  o. 
10):  The  Eittrin,  12  W.  E.  992.  Br.  ft  Luah.  281 ; 
Thr  Druid,  1  W.  Rob.  301.  390;  Thr  Tir„r„hr<''ju, 
Hwa.  21o.  217  ;  Thr  l.rmuujh.n ,  23  W.  K.  421,  2  Asj.. 
M.  C.  (N.  S.)  475.  The  d<risi(ms  in  The  iieemviio).  o 
Asp.  M.  C.  4(M  ;  The  Turgot,  U  W.  K.  oo2,  II  l\  1). 
21 :  and  The  Durham  <%,  14  P.  D.  65,  37  W.  B.  Dig, 
102,  are  wrong.  At  any  rate,  the  master  has  a  lien 
on  freight,  which  would  not  have  been  earned  but 
for  these  disbursements:  »r,    v,    IV/ntuii'ir,  9 

W.  B.  621,  y  H.  L.  Caa.  m ;  The  Fcruniu,  10  W.  B. 
585,  L.  B.  2  A.  ft  E.  65. 

Sir  U'llfT  VhiUimf/re  and  Ai^piinnU.  Q.C.  {Sntow 
with  them),  for  the  respondents  as  to  the  claim  of  a 
lien  on  freight,  to  which  counsel  were  requested  to 
eonflne  their  ergammit* — ^If  no  lien  on  8hii>,  then  none 
on  freight,  whioh  lollowi  fhe  poaMaaion  of  the  ehip : 
Smith  v.  I'lummer,  per  Tx)rd  Kllenborough,  1  B,  «i 
Aid,  o7.^  .>H2;  The  Uinijduvr,  8wa.  310;  Thr  Ji^mtthan 
flixxlJ.ii',  Swa.  524  ;   The    Eduard  0'i>;r,lj.   K.  1  A. 

&  K  aii),  lo  W.  R.  Adm.  Dig.  27  ;  The  Orphttu,  L.  B. 
3  A.  ft  E.  308.  19  W.  R.  Adm.  Dig.  16;  The  Dow 

thorpte,  2  W.  Rob.  73. 

Pyke,  Q.C..  replitKl. 

The  House  took  time  for  consideration. 

Ivord  Hebscukli.,  L.C. — This  appeal  arises  in  a 
c^iu.se  instituted  in  the  High  Court  of  Admiralty  in 
Ireland  by  the  master,  or  late  maater,  of  the  steam- 
ship CaOUgaie  agaioet  the  veaad  and  freight,  for  dia- 
bursemeiits  made  by  him,  or  for  which  he  waa liable, 
to  the  amount  of  i;i,391  Us.  9d. 

On  the  99tb  Of  HonnlMr,  1669,  •  ii^a^m-v^ 
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was  entered  into  between  the  Castlegate  Stefiiuship 
Co.,  as  owners  of  the  steamship  Cuithi/nif,  and 
Dougltis  H.  Morgan  &  Co.,  whereby  the  vessel 
was  chartered  to  the  latter  firm  for  a  term  of  six 
oalendiiT  moathsi  at  the  rate  of  per  oakodar 
month  for  fhe  lue  and  hire  of  the  TOMd.  The 
charter-party  coutiiincil  ii  stipulation  "  that  the 
ohartfT*  rs  Hhould  pro%'iile  and  pay  for  all  the  coals, 
port  chur^n's,  pilotages,  agencies,  comniiRmons,  and 
all  other  chan^  wbatsoerer  cxcopt "  oertaiii  ohaiges 
wiUi  whieh  l  need  not  trouble  yonr  lordshiiM.  Of 
tiut  bhaiter-party  tho  master  of  the  vessel  had  notice. 

The  veesel  sailed  on  a  voyage  to  Buenos  Ayres 
undor  that  chartftr-pnrty.  In  the  course  of  her  out- 
ward voyage  certain  coals  were  required  for  The 
OmUegate,  and  at  the  Port  of  St.  Vincent  those  ooala 
were  supplied  to  the  vessel  by  the  firm  of  Wilson, 
Sons,  &  Co.  (Limited),  and  in  respect  of  those  coals 
a  bill  was  drawn  by  tho  plaintift'  as  master,  upon 
Douglas  H.  Morgan  &  Co.  for  the  amount  of 
£313  Is.  In  the  month  of  February,  1890.  whilst 
atiU  on  her  outward  Tovage,  and  in  April,  1880,  on 
her  homeward  Toyage,  The  Ocutleijate,  at  the  Port  of 
Monte  Video,  noodofl  further  supplies  of  ooals,  and 
these,  again,  were  procui-cd  fronj  the  same  rinii,  and 
the  captain  gave  his  <lraft  upon  the  firm  of  Douglas 
H.  Morgan  &  Co.,  the  charterers,  for  tiie  sum  of 
£1,078  Mi.  9d.,  the  total  ol  thiiae  two  dnlto  being 
£1,391  111.  9d.,  iBieipeot  ot  wbioh  «he  aotton  me 
brought. 

Douglas  TI.  Mnrguii  &  '  o.  effected  a  sub-charter- 
party  of  the  steamer  for  the  homeward  voyage  with 
the  firm  of  Samson  &  Co.  They  were  to  pinr  a  freight 
of  22s.  Od.,  and  they  again  sub-charterea  the  veesol 
to  the  firm  of  Aming,  Brauss,  &  Co.  at  an  advanced 
freight. 

When  the  vessel  arrived  in  this  country  an  attempt 
was  made  by  Messrs.  Wilson  &  Co.  (Limited),  the 
flim  who  bad  supplisd  these  ooals,  to  enfoEoe  their 
dafan  againrt  the  TesseL  They  instititted  a  oanse  of 

necessaries  in   the  local   Admiralty  Court  of  the 
Borough  of  Cork  against  the  vessel,  cargo,  and 
'it.    Thereupon  the  assignees  of  the  bill  of  lading 

Eiuto  court  the  sum  of  £1,392,  which  was  the 
ce  of  the  freight  after  deducting  the  advaaeed 
freight  and  the  cost  of  loading ;  and  the  owners,  to 
save  the  ship  from  arrest,  paid  into  court  £1.600. 
Hie  case  was  subsequently  traii.'^f erred  to  the  High 
Court  of  Admiralty,  and  was  there  beard  and  dis- 
missed by  the  iudge  erf  the  Admiralty  Oowt.  These 
two  mms  wbioh  I  bane  mentioned,  lepwnnting  the 
Mgbt  end  sUp,  were  transfared  with  the  oanse  to 
tho  High  Court  of  Adnnralty. 

Under  these  circumstances  the  master  of  The  Castle- 
gate, the  present  plaintiff,  having  b  en  made  liable,  in 
an  action  bronght  against  him  by  Wilson  &  Co.  upon 
his  drafts,  for  l£e  amoimt  thereof— the  ftm  of  Douglas 

H.  Morgan  &  Co..  the  charterers,  having  become 
bankrupt  --he  in  his  turn  iiistitut*'*!  these  proceedings 
with  the  view  of  making  the  ship  and  freight  liaVjle 
in  respect  of  the  disbursements.  The  learned  judge 
of  the  Admiralty  Court  gave  judgment  in  his  favour, 
determining  that  he  was  entitled  to  the  lien  which  he 
daimed,  and  directed  that  the  sum  whidi  represented 
the  freight  should  first  be  made  available,  and  that 
if  it  did  not  prove  sufficient  he  should  enf(.>rce  his  lien 
against  the  nap  or  those  representing  the  ship.  Thi« 
judgment  was  leversed  by  the  Court  of  Appeal,  and 
the  question  wbioh  your  lordshipe  have  to  oetsnnine 
is  whether  the  judgment  so  reversing  it  was  right. 

The  claim  of  the  plaintiff  to  maritime  lien  was 
rested  upon  the  1st  section  of  the  Merchant  Shipping 
Act,  1889,  which  provides  that  "every  master  of  a 
ship  and  every  person  lawfully  acting  as  master  of  a 
ship  shall,  so  far  as  the  case  permits,  have  the 


rights,  liens,  and  rcine^lies  for  the  recovery  of  dis- 
bursements properly  luade  Ly  him  on  account  tif  the 
ship,  and  for  liabilities  properly  incurred  by  him  on 
aoommt  of  fhe  ship,  as  a  master  of  a  iUp  now  has  {or 
the  recovery  of  his  wages."  The  oiae  on  beblf  of 
the  appellant  was  that  &ese  were  disbonemento  aad 
liabilities  properly  incmrrod  by  him  on  actoant  of  fhs 
ship,  inasmuch  as  thoy  were  incurred  fur  the  paqtow 
of  procuring  coals,  wluch  were  necessary  to  enable  tlie 
Tsnel  to  proseoate  her  yajmgfi  as  a  stsaoMr  is  tki 
adTentmw  in  whidi  she  was  engaged. 

Tliero  can  bo  no  doubt  that  m  a  sense  this  exj^w 
may  j)roperly  bi-  .Siiid  to  have  boon  incum-d  "un 
account  of  the  ship"  if  you  regard  those  wordi  si 
including  all  disbursements  which  are  neoeHStj  « 
desirable  for  the  puqiose  of  enabling  the  ship  te  Iw 
effectively  used.  But  it  is,  in  my  judgment,  inpo** 
sible  to  treat  the  question  of  the  constniction  of  tlus 
section  as  if  it  hud  t*.  lie  entered  upon  «"ithont  »ny 
regard  to  previous  legislation  or  dediiioiis.  The 
words  to  wfibdh  I  have  called  your  lordship'  attenticm 
were  not  new  words;  tb^  had  been  nssd  in  ligdt- 
tion  relating  to  the  jnnsdiction  of  tiie  AdsMtf 
Court  and  had  received  judicial  construction.  Intb' 
loth  section  of  the  Admiralty  Court  Act,  lS61,.<in.i 
the  33rd  section  of  the  Adinimlty  Court  ( Ireland) .\ct. 
1867,  it  had  been  provided  that  "  the  Court  of  Admi- 
ralty dun  bacve  jniisdietioD  over  any  chum  by  i 
seaman  of  any  shij)  for  wages  earned  by  him  onboiud 
the  ship,  whether  the  same  be  due  under  a  ipedil 
contract  or  otherwise,  and  also  over  any  claim  by  thr 
master  of  any  ship  for  wages  earned  by  him  on  boud 
the  ship,  and  for  disbnteemente  nuida  by  Ub  sa 
account  of  the  ship." 

In  The  Mary  Anne,  14  W.  H.  136.  L.  R.  1  AftB.^ 
those  words  w^re  held  to  piv*-  the  master  of  the  sbip 
a  maritime  lien  for  diaburw^ments  ma^le  by  him  (c 
aooonnt  of  the  ship ;  and  that  decision  remained  lui- 
guestiooed  in  this  Hoose,  was  treated  as  Isv,  aiwi 
had  eff^  giTon  to  it  for  a  considerable  nvmher  of 
years.  In  The  Sara,  which  came  to  your  lonWiipi' 
ilouse,  it  was  held  that  the  decisions  to  which  I 
have  referred  were  erroneous,  insismueh  ns  th*'  A  i- 
miralty  Court  Act  in  England,  to  which  I  b»« 
alluded  (and,  of  cotirse,  the  decision  applied  raokllT 
to  the  Admiralty  Court  Act  in  Ireland),  did  an* 
create  any  maritime  lien  which  had  not  existed totofc 
but  merely  conferre'i  juri.s<liotion  upon  the  Court  c" 
Admiralty  in  cases  in  which  it  did  not  poMCss  juni- 
diction  before. 

Immediately  following  the  decision  tbat^emn- 
time  lien  wbioh  it  was  enpposed  bad  been  uisstaa  oj 

the  Art  if  ISGl  did  nnt  exist,  tlio  stAtute  upon  wW* 
the  apjiellant  reUea  was  passed.  There  can  be  no 
doubt  that  it  was  passed  for  the  purpose  of  creaim 
the  lien  which  it  had  been  supjpoeed  existed  br  wtae 
of  the  section  which  gave  junsdiotion  to  ilisuMt« 

Adtninilty. 

Whilst  that  lien  was  supjx).s«»d  to  exist,  the  qiMB* 
arose  in  tl;i  l  ourts  within  what  limits  the  right 
to  be  confined  upon  the  true  oonstruotion  of  the  wonu 
to  whidi  I  have  called  yovr  lordshipe^  attmtioo^ 
"disbursements  made  by  the  master  on  aasoniMf 
the  ship."  In  The  Turgot  the  question  aross 
circumstances  almost  precisely  similar  to  thow  wi'"'^ 
have  given  rise  to  the  present  controversy.  In  ti^" 
case  tho  vessel  was  under  charter.    The  chirtw" 


were  bound  (as  in  the  nreeent  oaae)  to  I>c°^ 
amongst  other  things,  ooab.  The  master  bad  pst 

name  to  a  draft  in  respect  of  the  coals  which  luidb^S 
provided,  and  he  sought  to  enforce  a  maritime lieB.  B 
respect  of  that  liability,  against  the  ship  and  fm~h'- 
The  then  Frendent  ol  the  Probate  and  A/iauaO! 
Dmma  bold  that  be  wia  not  entitkd  to  d»  » 
BeBuce  was,  of  oooree,  plaoed  i^osi  ttM  t«j 
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word*  which  are  relicil  upon  hero.  Thia  liability,  it  waa 
■i^  vises  in  respect  of,  and  aiay  therefore  be 
nf^aiai  m,  a  "duboraemeat  in  zanwct  of  goods 
M^filied  sn  aoooimt  of  tiie  ship.**  The  learned  Presi- 

der.t,  after  calling  attention  to  the  fact  timt  "  hy  the 
rWler-party,"  while  ''the  owners  wore  to  jiruvido 
pay  for  provisions  and  wages,"  "  tlu'  charterer 
Tis  to  nrovido  and  pay  for  coals,"  and  "  the  captain 
»^  to  be  appointed  by,  and  to  follow  the  instructions 
the  chMTtcrer,"  said  :  "  After  the  coals  and  pro- 
lUHRU  irere  supplied,  the  cay* tain  proposed  to  pay 
fcr  thcui  by  drawing  on  the  c  hiirtr-rtir,"  hut  believing, 
&om  a  statement   made   to  him.  that  there  were 
iutmctioDS  from  the  owners  to  that  ofToct,  "  the 
aptaiB  did  draw  on  the  owners  for  the  ooals  and 
provirionfl."  The  learned  President  then  proceeded: — 
"laratif  opinion  that  the  capfiin  is  not  entitled  to 
M»ver  ill  resptict  of  the  coals,  as  by  the  terms  of  the 
:hArt«r-party  he  bad  no  authority  to  pledge  the 
'tvneis'  credit  in  respect  of  them.    It  was  argued 
tliat  the  maater  had  an  impBed  authority  to  pledge 
the  owners'  credit  as  their  agent  >  r  w'-r.^^ifuff  in  order 
to  enable  the  ship  to  sail."    "But  the  authority  of 
hi  m.Hrter  depenus  on  the  facts  :  and  as  the  charterers 
ven  bound  to  pay  for  the  hire  of  the  vessel  during 
itl  detention,  the  owners  had  no  interest  in  obtaining 
itsnunediate  departure."    And  be  accordingly  held 
flmtflie  plaintiff,  whilst  entitled  to  recover  for  the 
ii»burseiii<-nts  wliidi  he  Viad  made,  ia  so  far  as  they 
were  disbursements  which   the  owners  under  the 
'^iisrter-party  were  liable  to  pay,  bad  no  right  against 
the  ship  or  freight  in  nq>ect  of  the  disbursonents 
wliidi  he  had  made  for  the  supply  of  coals,  wbioh  the 
charterers  were  bound  to  provide  and  pay  for.  It 
»»s.  therefore,  a  distinct  decision  that  disbursomentu 
m*lo  by  the  master  on  aceount  of  the  shij*  must  be 
limited  to  disboraements  which  he  bad  a  right  to  make 
on  the  oradit  of  the  owners  of  the  ship,  and  did  not 
extend  to  disbursements  made  by  him  for  purposes 
tor  which  tbe  charterors  ought  to  have  made  provi- 
■iori,  ••vi-n  fh'iugh  in  :t  sr-nse  thrv  might  bo  Said  to 
tiave  been  made  on  account  of  the  ship. 

That  decision  did  not  stand  alooAi  The  same  oon- 
duaioii  warn  arrived  at  in  other  cassa;  and  it  seems  to 
me  that  it  would  he  contrary  to  all  sound  principle 
not  to  bear  those  facts  in  mind  when  construing  the 
statute  which  was  passed  after  the  decision  in  'J'he 
f^rtj.  In  relation  to  this  verj-  matter  there  had  been 
what  maar  without  improiirietjr  be  called  a  oourse  of 
^edsiaii  in  the  Oonrt  of  Admiralty  putting  a  con- 
»traL  tion  upon  fhosewmdi  **  diabonements  on  aooonnt 

vf  the  ship." 

^Vben  th«  Legislature  altered  the  law  as  this  TIouso 
let^niuned  it  to  exist  in  the  case  of  The  Sitra,  and 
restored  tho  law  which  was  supposed  to  exist  before. 
It  cwnot  for  a  moment  be  supposed  that  the  Legis- 
'atare  was  ignorant  of  the  oonstraotion  which  had 
fi'-Hn  consistently  put  upon  tbe  wonls  in  the  former 
Admiralty  Court  Act,  which  was  supposed  to  create  a 
Imb.  I  OHUiot  conceive  that  if  it  had  been  intended 
to  ersivte  a  wider  lien  than  had  been  held  to  exist 
mder  the  previous  woids,  which  were  supposed  to 
itf  it,  the  Legislature  would  not  have  used  different 
l  is  to  those  ufMjn  which  this  construction  hml  been 
ir  s<>  as  to  make  that  intention  clear  and  unara- 
Mgoons.  I^do  not  for  a  moment  st^^gest  a  doubt  as 
o  thoM  decisions  which  had  been  arrived  at  upon  the 
onstmction  of  the  words  used  in  the  previous  Act 
cine  correct ;  but  it  seems  to  n»e  that,  even  if  they 
aula  be  shown  to  be  more  doubtful  than  I  think  th  y 
ave  been  shewn  to  be,  I  should  still  feel  myself  com- 
plied, in  oonstming  tbe  section  on  which  this  case 
ppends  in  the  Actol  1888,  to  say  that  I  cannot  think 
le  Leffialature  intended  iii«8»  words  to  have  the 
fleet  OS  flfwtin^  n  flkstitine  lien  sstsndinif  at  all 


beyond  that  lien  which  hud  been  held  to  be  created 
by  exactly  similar  words  in  the  previous  leeis- 
lation.  For  those  reasons  I  entertain  a  dear  opimoa 
that  tiie  judgment oi  the  oourt  bsiow  ia  napseiof 
the  alleged  maritime  lien  on  the  ship  must  be 

ntHrmed. 

But  it  is  siiid  on  behalf  of  the  appellant,  and  I  own 
with  very  considerable  force,  that  if  it  be  true  that 
inasmuch  as  there  was  no  power  to  pledge  the  owner's 
credit  there  ought  not  to  be  and  cannot  be  a  maritime 
lien  upon  this  vessel,  which  is  the  property  of  tbe 
owners,  yet  us  regards  the  freight,  which  was  the 
charterers',  inasmuch  as  there  was  authority  to  pledge 
the  credit  of  tbe  charterers  for  these  coals,  a  maritime 
lien  ought  to  be  enforced  against  the  freight.  As  a 
matter  of  equity  no  doubt  there  is  much  to  be  said 
for  that  contention  ;  and  certiiinly,  speaking  for  my- 
self, if  I  could  have  seen  my  way  to  do  so,  I  should 
havo  given  effect  to  tho  contention  of  tho  a{>pellant. 
But  there  appear  to  me  to  be  insuperable  difficulties 
to  taking  such  a  comae  as  that.  In  the  first  place, 
one  would  have  to  say  that  whilst  those  disbursements, 
when  regarded  as  affecting  the  owners  of  the  sliip, 
Were  not  "  disliursenit  iits  on  account  of  the  ship," 
the  very  same  disbursements,  when  you  were  looking 
at  the  case  as  aJKBCtlng  the  charterers,  were  "  dis- 
bursements on  account  of  the  ship,"  because  those 
are  the  words  and  the  only  words,  which  could  give 
tho  right  insisted  upon  under  the  statute ;  and  that 
appears  to  me  of  itself  to  be  a  very  great  difficulty. 
Hut  besides  thiit,  no  authority  hftS  Men  cited  in  whidi 
the  Court  of  Admiralty  has  ever  granted  ffoceas 
against  freight  for  the  purpose  of  enforefaig  a  mari- 
tiuio  lien  upon  it,  except  as  consequentiul  upon  and 
in  counectiou  with  process  iigainst  the  ship.  No  case 
was  cite<l  to  us  in  which  the  one  had  not  been  con- 
nected with  the  other,  or  in  which,  where  there  was 
no  power  to  arrest  the  ship  because  there  was  no 
maritime  lieu  enforceable  against  the  shipowner,  there 
had  nevertheless  been  held  to  bo  a  power  to  arrest  the 
freight,  or  that  from  whii  li  tht^  ir.  itrht  arose,  for  the 
purpose  of  enforcing  a  lieu  against  the  freight. 

Under  these  circumstKioee,  baring  regard  to  the 
difficulties  which  arise  npon  the  aonstroatioii  of  tbe 
Act  of  Pariiament  wincb  alone  gives  any  sndi  marilfane 
lien,  imd  to  the  pr.actice  of  the  Court,  of  A^—l»aHy 
with  resjwct  to  lien  upon  ship  and  freight,  I  do  not 
see  my  way  to  giving,  even  in  respect  of  the  freight, 
where  I  should  be  fully  inclined  to  do  so  if  I  could, 
the  relief  to  the  plaintflF  wMoh  be  ieehs  in  this  aelion. 

For  those  reasons  I  am  of  (^^dnlon  that  the  decision 
appealed  from  must  Ixi  afbrmed  and  the  appeal  dis- 
missed, with  costs. 

Lord  Hatsbuiy,  who  is  unable  to  be  present  to-day, 
has  asked  me  to  iteto  that  he  concurs  in  the  cpinioo 
which  I  have  caq^tessed  to  your  lordshifiei 

L<3r<i  W.\TSUX.--The  appellant  was  niuster  of  tho 
steamship  <.'ast.liijnh'  during  the  six  months  following 
the  14th  of  December,  18H9,  whilst  she  was  chartered 
to  Douglas  H.  Moraan  &  Co.  at  the  rato  of  £930  per 
month.  Se,  as  well  as  the  officers,  engineers,  firemen, 
and  crow  were  employed  by  the  respondents,  the 
owners  of  tho  vessel,  who  were  bound  by  the  terms  of 
the  charter-party  to  provide  and  pay  their  wages, 
for  insurance  on  ship  and  engine-room  stores,  and  to 
maintain  the  ship  and  machinery  in  an  efficient  state. 
Tho  charterers  undertook  to  pay  port  duos  and  various 
other  charges,  and  "  to  provide  and  pay  for  all  her 
coals." 

Whilst  the  owners  continued,  through  tbe  appel- 
lant, to  retain  poesessioil  <rf  the  ship,  they  parted  with 
all  control  over  her  movements,  which  were  placed 
under  ibe  jBreottonof tlM ohaitennVi  The  lunpenms 
itipakted  for  her  hire  wore  not  dependent  apoa  the 
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nrfg^t  hftvc;  ke])t  the  vessel  unemjiloyd  (liirinp  the 
whole  period  covered  by  tlie  cluirti  r-jmrly  if  they  liml 
cbo«on  to  do  so.  In  tluse  eirciiiu!(tiiiice8  tlie  legal 
relations  of  the  iq>poUant  to  the  owners  and  obartc'rcrB 
respectively  does  not  appear  to  me  to  •dndt  of  dis- 
pute. Ha  wu  tiM  agent  of  the  owners  in  procurini^ 
nflceaaaries  which  fhey  ware  honnd  to  supply,  and  the 
upent  of  the  chartercra  only  iti  proviflinj^  coals  or 
other  ueceosuries  for  which  tliey  were  resjKJuaible. 

Tho  charterers  employ od  T/k  C<isfh//iUr  to  carry  a 
cargo,  on  their  own  aooount,  from  Antwerp  to  BuenoB 
Ayrus.  They  then  sub-diartenid  to  Samson  &  Co., 
at  22s.  tid.  per  ton,  for  a  eargo  of  wheat  or  maiae,  to 
be  carried  nom  a  port  in  the  f&wm  Parana  to  certain 
porta  on  the  Continent  or  in  the  Uniteid  Kin{;ilotn. 
8tim(M>n  &  C;i).,  by  another  siib-cnntnict,  jmrted  witli 
their  right,  ut  tin  incroa8e<l  freiglit  <>f  2l8.  tnh  por 
ton,  to  Aniing,  BniuHH,  &  Co.,  who  direeted  tho 
vessel  to  proceed  to  Cork  Harbour,  where  she  arrived 
(A  the  11th  of  Mky.  1890.  Naithar  of  these  sab- 
ohartera  affsoted  wa  obUgatinB  of  Done^  H. 
Morgan  ft  Co.  to  provide  coala  for  the  naa  of  fho 

ship. 

On  the  oiitwai-d  voyage  the  rijipellunt  iibtiuned,  as 
agent  for  the  charterers,  cash  advances  and  coals 
from  the  firm  of  Wilson,  Sons,  &  Co.  (Limited),  to 
the  anonnt  of  £313  Ss.;  and  on  the  homeward 
voyage  be  obtained  from  fbe  came  firm  simihr 
advances  and  a  further  sujjply  of  coid  to  the  amonnt 
of  i'l.OTS  10s.  9d.  For  these  sums  ho  drew  bills 
u{>on  Douglas  H.  Morgiin  &  Co.,  the  first  of  which 
was  dbhouounxl  at  maturify,  and  the  second  was 
not  accepted.  'Wilson,  Sons,  &  Co.  (Limited),  on  the 
IQth  uf  Jannaiy,  i881»  reoovared  judgment  against 
the  appellant  sfl  drawer  for  the  amonnt  of  these  bflls. 

with  intere'it. 

On  the  unival  of  7'lif  CuMthf/ittr  at  Cork  both 
shiji  ami  cargo  wore  attached,  at  the  instance  of 
WiUon,  Sons,  &  Co.  (Limited),  under  warrant  of  the 
local  Court  of  Admiralty.  The  attachment  was 
released  upon  payment  into  court  of  £1,500  as 
repreaenttngship,  and  £1.392  as  representing  freight. 
The  proceedings  and  the  Tuoneys  jxiid  into  court 
were  thereafter  trau8ferre<l  to  the  High  t'ourt  of 
A  hiiinilty  of  Ireland,  whereupon  the  u])pellant 
apulied  to  that  court  for  a  declaration  that  he  ha^l  a 
Valid  lien  for  hia  di.-ibursoment«  upon  ship  and  freight, 
and  for  pimoent  of  these  diabntasmsiiti  out  of  the 
funds  bron^t  into  eomi. 

Tlie  learnefl  juilge  of  tho  High  Court  of  Admimlty 
athruied  both  liens  claimed,  aii<l  ilire<:te<l  that  the 
ajipellant's  disburHenienta  should  be  {>aid  in  the  first 
iuatauue  out  of  freight  money ;  the  balance,  if  any, 
to  be  paid  out  of  money  representiiig  ihip.  By  the 
cnder  appealed  from  that  dociaioD  was  maned,  and 
the  prnent  appeUant's  application  dismiMed,  with 

COBt-S. 

It  \\'t\s  conceded  in  argument  that  flio  mast^'r  of  a 
ship  has  no  maritime  lien  for  neres-iary  disbursements 
on  account  of  ship  except  in  those  cases  where  it  is 
given  bim  by  section  1  of  the  Merchant  Shi^^ing 
Aot»  1388.  The  difficulty  ol  apidying  the  proviaions 
of  the  Aet  of  1889  to  the  present  ease  arises  from  the 
fact  that  the  rcjij^ondents,  who  are  under  no  liability 
to  pay  for  tlie  appellant's  disbursements,  are  owners 
of  the  shiji,  and  that  tho  charterers,  who  are  clearly 
responsible  for  them,  are  the  owners  of  the  freight. 

As  ro^rards  the  appellant's  alleged  lienupoikshiji.  I 
have  hsa  no  difBeuW  in  ooming  to  tte  aama  oouclu 
skmwitii  the  Oonrt  of  Appeal.  Itbadbeenheldby  Dr. 
Lushington,  in  The  Afurii  .!  NJir,  that  the  Admiralty 
Court  Act,  1  stjl ,  gave  the  uiaHt^T a  lien  on  shipfor  neces- 
•sary  disbursements,  and  that  decLsion  was  folKwi  i, 
though  not  alwi^s  approved  of  by  the  Admiralty 


Oonrt,  in  a  series  of  oases  ending  with  1%9  iSara, 

in  wlii<  li  the  jiulgrnent  of  Butt,  J.,  was  aflRnned  by 
the  (\hii<  of  App.-al,  W.  1!.  S.'ti,  I  J  P.  I).  1,>S. 
These  oases  i  stuhlishcd  the  princijile  that  there  could  1>« 
no  lien  ui>ou  Hhip  in  respect  of  disbursements  for  which 
the  master  had  not  authority  to  hind  the  owner,  or,  in 
other  words,  that  no  maritime  lien  oonld  attach  to  the 
res  for  any  sum  wbicb  was  not  a  personal  debt  of  its 
owner.  On  appeal  your  Innlships  hold  that  the  rule 
which  had  b<>en  accepted  by  the  courts  below  in  the 
case  of  T/ir  .S<im  {llavuWiH  v.  Il>ik' r),  was  not 
warranted  by  the  Act  of  and  it  is  matter  of 

common  knowledge  that  the  object  of  the  L^gialatura 
in  passing  the  Aot  of  1889  was  to  give  shipinaaiMta  a 
statutory  lien  for  disbonenients  in  plaoe  of  tbe  i^t 

which  liad  been  ern)tieously  aceonfeil  t<i  thern  in  the 
.•VdiiiiiHlty  Court.  Whethei-.  as  the  ajipellant  niHiii- 
tains,  it  was  the  intention  of  the  I.ejri -1  it  u  ri'  to 
establish  a  wider  lien  than  that  which  had  been  given 
effect  to  in  The  Mary  AvM  and  subeetjuent  dacmOM 
depends  upon  the  langnaga  of  the  Aot. 
The  cSanse  upon  whtdi  the  appellant  relies  providea 

fliat  every  master  of  a  ship  shall.  "  so  far  as  the  case 
permits."  have  the  s.iuie  rigbt.s,  liens,  and  remwiiea 
fnr  riM  /Very  of  "disbursements  projierly  made  by 
him  on  account  of  the  ship,"  as  a  master  of  a  ship 
haa  for  recovery  I  if  his  wages.  In  the  case  of  Uea  lor 
wages  of  master  and  «rew  the  Legidatnre  has  ieQO»> 
nixed  the  nde  tiiat  it  attadles  to  sfaipa  independentty 
of  any  personal  obligation  of  the  owner,  the  sole  oOO!- 
ditiou  required  being  that  such  wages  shall  have  been 
earned  on  board  the  ship.  But  that  rule,  which  is 
founded  upon  obvious  considerations  of  public  |>olicy, 
constitutes  an  exception  from  the  general  principle 
of  the  »«*w*«m«  inw,  which  I  understand  to  be  that, 
inasmndi  as  every  prooeediug  in  rem  is  in  snbstaooe 
a  j)roceeding  again.st  the  owner  of  the  ship,  a  proper 
niaritiiuo  lien  must  have  its  root  in  Lis  personal 
liability.  It  was  argu>'il  that  the  case  of  lien  for 
damages  by  collision  furnishes  another  excej>tion  to  the 
general  rule,  and  there  arc  decisions  and  >lida  whildi 
point  in  that  direction;  but  these  authorities  ai«> 
hardly  reeonoflable  with  the  judgment  of  Dr.  liusb- 
ington  in  Thr  Druid,  or  with  the  law  laid  down  bj-  the 
Apix  al  Court  in  Th'^  I'arU  meut  Bthj'  ,  '-'K  W.  R.  G-12.  .j 
P.  D.  1!»7,  where  Brett,  L.J.,  with  tlie  assent  of  Janjos 
and  Baggallay,  L.JJ.,  said :  "In  a  claim  made  in 
respect  of  a  «Jli«««w«  the  property  is  not  treated  as  tbe 
delinquent  per  «,  though  the  ship  lias  been  in  oollision» 
and  luM  osSsed  injury  by  reason  of  tiie  negligence  or 
want  of  skill  of  those  in  oliarge  of  her,  yet  she  cannot 
be  made  tho  means  of  c<^)mpeiis;ition  if  those  in  charge 
of  her  were  not  the  servants  of  her  then  .n\iu  r.  iw  if 
she  were  in  the  charge  of  a  compulsory  pilot.  That 
is  conclusive  to  show  that  the  liability  to  compensate 
must  be  fixed,  not  only  on  the  propoiy,  but  on  the 
owner  through  the  property." 

The  clause  in  question  tines  not  expressly,  neither, 
in  my  opinion,  does  it  by  implication,  enat't  that  the 
muster  Bhall  have  a  lien  on  ship,  indein  inb miy  "i  the 
owners'  personal  liability.  The  qualifying  words, 
"so  far  as  the  case  pormite,"  seem  to  indicate  thAt, 
in  tbe  view  of  the  TiMislahira,  there  mi^t  be  oaaea 
in  wUdi  mastei's  daDunMnMnts,  even  if  properly 
incurred  in  a  question  with  some  one  or  other,  woiild 
not  (  arrj'  a  statutory  lien.  Then  the  condition  upon 
which  a  \i<m  is  given  t«  the  master  is  that  tho  dia- 
bursemcDtfi  sliall  have  been  "properly  incurred  by 
him  on  aeimsnt  of  the  flibip."  The  statute  does  not 
prescribe  what  diabanimanta  shall  he  regarded  aa 
jjruperly  inourred  on  aeeount  of  ship ;  it  leaves  flwt 
matter  to  be  detemiined  according  to  the  oxistinf^ 
law.  Whetlier  that  reference  relatee  to  tho  general 
pi-in(nj)les  of  the  law  maritiuie,  or  to  the  law  as  bud 
down  by  Sir  James  Haimen  in  The  Twrgott  one  of  ibe 
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aMnUeh,  Id  so  far  as  it  (:(jnci:rned  the  exiHtenco  of 
tliai,  was  overruled  by  your  lordships  in  Tiie  Sara, 
is  immatmal  to  the  result  of  this  cam ;  because,  in 
ii;bi'r  ri<^w.  no  liability  capiible  of  currying  u  Hon  on 
jLip  cao  be  properly  incurred  by  a  oiastor  on  account 
of  (hip  in  the  MMenoe  of  cacpw  or  impIiBd  Buthority 
frni  the  owiMr. 

I  tm,  therefore,  of  opinion  that  the  Act  of  1889 
ioes  not  eniix>wer  the  ti{)i)t'llMiit    Ui  fix  ufxjii  the 
respondents'  ship  a  liftbility  wliieh  iie  hiul  uot  their 
wthority  to  incur,  or  ouo  which  vrats  uot  uocesaary 
ior  the  protection  of  their  interests.    He  had  implitxl 
ssttotity  from  the  charterers  because  the  cUsburse- 
imia  were  necessary'  in  order  to  enaV)lo  the  veasol  to 
J  ruiecuti'  hor  adventure,  which  was  theirs ;  but  ho 
vns  at  libe  rty  to  choose  whi'ther  ho  would  or  would 
ootpk-dgo  his  pi-rsonal  cn-dit  fur  their  debt.    It  was 
mgoed  that  the  Lef^islature  must  preaviUkUy  htive 
DtMBt  to  enloiae  the  Moae  nolioy  in  the  one  oi  dis- 
hmemeDti  u  In  tiie  oaae  or  wages.    It  appears  to 
me  that  atiy  nucb  prcsMiiiiitirni  is  oxcluded  by  the 
t«nn9  of  the  statute ;  uud  I  cuu  tiud  no  reasons,  either 
of  eauity  or  of  policy,  for  enabling  the  muster  of  a 
feiHl,  who  is  not  bound  to  incor  a  liability,  to  relieve 
Unidf,  when  he  does  chooee  to  inenr  it,  out  of  the 

j.r.'j!(-rty  pf  his  owniTS.  although  they  may  ilcrivi'  no 
IfViiMt  frtnu  it,  and  by  the  terms  of  bia  omployuieut 
he  is  (hhoxted  from  tnoorring  it  on  thair  penonal 
account. 

Hie  question  whether  the  ai^>ellant  has  a  statutory 
iicB  upon  the  freight  brought  into  court  is  attended 
with  more  difBctuty.    If  the  reRfJondents,  instead  of 

cliartering,  liiul  th.'iiisrK-rH  nm. i>,'atod  Th':  (\is!'- <i:ii> . 
these  disbursementd,  although  madu  for  the  purrxwic 
6f  enabling  her  to  earn  freight,  would  have  been 
propetly  inooned  on  aooount  of  ship,  within  the 
mesiuBg  of  the  Act,  and  the  appeHaat  would  have 
il  a  statutorj-  lii  ii  both  upon  ship  and  freight. 
I  n  Icr  the  cbarter-i*arty  the   interest   which  tluy 
]<rmously  hud  was  divided,  the  respondents  remain- 
ing owners  of  ship,  whilst  the  charterers  beoame  the 
ownera  of  any  freight  whieh  die  might  earn.  The 
ijipfllant    argued    with    much    phuisihllity  that, 
although  the  effect  of  that  arnuigemoiit  might  be 
that  he  ceased  to  hiive  a  st-iitutory  lien  cm  ship  for 
disborsemeutfi  which  were  uot  made  in  the  res]>ond- 
Olts*  interest,  the  charterers  became  moad  freight  the 
owners  of  the  vessel,  and  consequently  that  disbursc- 
neots  properly  made  in  their  interest  wore  inctn  re*! 
"on  account  of  ship"  within  tln<  nitaniiig  of  (he 
Act,  and  must,  therefore,  crirry  a  statutory  lieu  upou 
T'  ight. 

If  the  Court  oi  Admiralhr  wen  a  oourt  exerdsing 
equitable  jarisdletion,  in  tne  sense  of  Eng^h  hiw, 

thf  ippt'llaTil  would  have  a  very  strong  (»quity  to  a 
bn  upon  flit-  freight  of  'J'Ju  < 'uithi/alr.  His  dis- 
btirsemeiita  were  made  in  the  interests  of  the  char- 
terers, and  with  their  authority;  and  but  for  thene 
disburaeOMIlli  the  freight  now  m  ooort  woold  never 
have  been  earned.  However  cogent  those  considera- 
tions may  be  from  an  equitable  point  of  view,  it  does 
not  necessarily  follow  that  the  i^pdUait  is  entitled  to 
a  maritime  lien. 

The  difficulty  which  the  appellant  has  to  encounter, 
ID  tUe  branch  of  his  claam*  la  to  be  found  in  the  fact 
that  l3ie  Admiralty  Court  h&s  never  recognized  the 
{•".iMibility  <if  there  beuig  a  jin«p<  r  iniiritime  lien  ufK>n 
freight  wbicli  is  uot  associatt-d  with  or  founde<l 
upon  a  right  t«j  proceed  i»  rrin  against  the  ship.  No 
process  having  for  its  sole  object  the  attachment  of 
cargo  in  ofder  to  enforce  a  marttiine  lien  fbr  freight 
'nn  i.s8uc  from  that  court.  The  wunaiit  to  arreet 
L  irt^o  iiiu.st  appurriitly  be  accoiiipaiiii'il  by  a  warrant 
t'  arrest  thi-  f-rjui-  ^ti  the  ship;  an  attachment  oi 
the  ship  bein^  an  essential  preliminary  to  the  courts 


exercising  jurisdiction  to  enfome  a  prop»  lien  on 
freight.  These  droomstaacet  appear  to  me  to  neoeni- 

tate  the  inference  that  no  cbdm  which  cannot  be  en- 
forced, either  against  the  ship  or  her  owners,  can, 
accorfliiig  to  the  practice  of  the  courts  of  admiralty, 
be  attended  with  a  maritime  lit  ii  upon  freight. 

The  abeolute  dependence  of  a  lien  on  freight  upon 
the  UabiHIy  of  the  ship  to  attadiment  fbr  nie  same 
debt  appears  to  me  tn  have  been  recognized  by  the 
Court  ot  (iueen's  Lcntrli  in  Smit/t  v.  J'liimnier,  where 
the  captain  of  a  vessel  t  laiiucd  a  lien  for  wages  upon 
ship  and  also  uf>on  freight.  The  court  negatived 
both  lions,  the  first  on  the  auHiority  of  previous 
decisions,  and  the  second  for  the  reasons  thus  stated 
by  Lord  Ellenborongh.  C.J. :  '*  Then  if  he  has  no  lieu 
on  th(^  ship,  tis  appears  from  these  ca-ses,  he  can  have 
lien  on  freight,  as  the  lien  on  the  freight  is 


no 


consequential  to  the  licn  V^on.  the  ship." 

I  am,  for  these  rnniom,  of  opinion  uat  the  dnmm- 
sfancee  of  this  case  do  not  permit  of  the  appellant 

haNang  a  lien  upon  freight,  and  that  the  de<'isiim  of 
the  Court  of  Appeid  on  this  ]>oint  also  must  be 
affirmtnl.  I  have  come  to  that  conclusion  with 
reluctance,  because  I  feel  that  the  appellant's  claim 
for  paymmt  out  of  freight  is  supported  by  plain 
considerations  of  equity.  But  it  rests  with  the 
Tifgislature  to  provide  a  remedy,  should  they  deem  it 
ti'  <  <  -^sary,  and  not  with  the  court,  whOM  du^  it  is  to 
ailiiiihister  the  Act  as  it  stands. 

Ijord  Moaais  (whose  opinion  was  read  by  Lord 
Field). — I  concur  ;  but  on  the  (piestion  whether  the 
appellant  has  a  statutory  lien  on  the  freigbt  brought 
into  oomt  I  desire  to  add  tiiat  the  Court  of  Ad> 

miralty  in  Ireland  for  the  jirnsent  is  not  a  pai  f  of  the 
High  Court  of  Justice  in  Ireland,  and  its  jiuisiliction 
in  reference  to  the  matters  in  controversy  in  this  case 
is  purely  statutory,  ridt  30  &  31  Yict.  0.  114,  s.  33, 
which  provides:  "  The  Court  of  Admiralty  shall  have 
jurisdiction  over  any  claim  by  the  master  of  any  ship 
for  wages  earned  by  him  on  board  the  ship,  and  for 
di>liursements  inailc  by  liim  <iii  aci  ount  of  the  ship." 
In  my  opinion,  even  if  the  disbursements  claimed  on 
account  of  feelght,  which  were  not  on  account  oi  the 
sh^t  wen  a  lien  on  the  freight*  each  lien  should  be 
enroroed  in  the  High  Court  of  Justice  fn  Ireland,  and 
not  in  the  Admimlfy  Court,  which  < nu  t  would  have 
no  jurisdiction  to  cntortuin  the  que^itiun  whether  there 
was  a  lien  on  the  freight  when  there  was  no  lieo  on 

the  shi]». 

Lord  Field. — I  concur  in  the  motion  which  has 
been  made  withreganl  to  the  alleged  lien  upon  the  ship. 
1  have  nothing  to  add ;  but  with  regard  to  that 
daimed  upon  freight  I  agree  that  the  question  is 
not  so  free  from  doubt.  If  the  principle  that  the 
'•  res,"  whether  ship  or  freight,  is  oidy  available  for 
the  master's  lien  in  cases  in  which  he  has  incurnnl 
the  liability  in  resj^cct  of  which  the  lien  is  claiuied 
with  the  authority  of  the  owner  of  the  "  rrt "  is 
adopted,  it  shottld  seem  that  inasmuch  aa,  first,  the 
freight  now  sought  to  be  attached  waa  eanoed  for  the 
chart<  rers  under  th(ir  sub-charter,  and  was,  in  the 
first  instance,  payable  to  tbein,  an<l,  secondly,  the 
liability  incurred  for  the  coals  was  incurred  with  their 
authority,  the  two  neoenaiv  eleounts  to  the  existence 
of  the  maritime  lien  here  dimmed  do  oononr.  Hore- 
ovor,  without  the  coals  the  shjj>  cotild  not  have  earned 
the  freight  now  sought  to  he  attached;  and  "Service 
done  "  is  of  the  very  cssciict!  ui  maritime  lieu.  On 
the  other  hand,  the  freight  coald  not  have  been 
earned  without  the  ship  ana  her  wages  and  neoeaaarf 
expenses  which  were  to  be  contributed  bv  the  respond 
ents ;  and  the  master  incurred  the  liability  in  ques- 
tion with  full  iiolicc  of  the  condition  of  tlie  charter. 
There  seem  to  me  to  bo  equitable  considerations  on 
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both  lidc^i,  and  I  glaflly  taltp  n  fiign  in  tho  conclusion  I 
arrived  at  by  Lord  EUeubonjugh,  C.J.,  in  Smifli  v,  ' 
flumnier,  that  the  freight  is  an  incident  of  thi'  ship, 
«Qd  oannofc  be  got  At  unless  the  ship  oui  also  be  | 


vjith  <osU. 

Solidtora  for  the  appellant,  Tnghdew,  Tnce,  «t  Colt, 

Solicitors  for  the  reapondcnta,  Maplr«,  Ti-estlale,  A 
Qk,  for  Latch,  Dodd,  BrammtU,  A  Jkilt  Neirasstle* 


March  y. 


emf  of  lappMi. 

From      B.  Div.  ) 
(Lindley  and  Bo  wen,  L.JJ.)  j 

HOUfES  «.  MiLLAOE.  (a.) 

Prach'ee  —  Reeetvet  —  Eauitabh    execution  —  Future 
mingt—Judieatun  Ad,  1873,  s.  2ft, 

»ub-aection  8. 

The  court  hat  no  Juriidictim  to  ttmoint  a  reri'htr  of 

thr  fi'f'iy  sdltiri/  or  mrningt  of  a  jiuigment  iltl'lor. 

Appeal  from  an  order  of  the  Queen's  Bench  Divi- 
sion reversing  an  order  of  the  jadse  at  chambers. 

The  had  reooTered  judgment  sgainst  the 

dflimdaiit  for  £500  for  monev  lent.  The  defendant 

resided  in  Paris,  being  the  Paris  corn'spfni'lciif  of 
the  Duily  ('hroiii'h,  imd  had  no  asHots  in  this 
comitty.  He  was  imitl  liy  agreement  a  Halary  of 
te.  a  week,  anu  this  aum  hn  drow  tiioh  wct-k 
from  *  VtoAt  banker  who  was  iuatructcd  by  the 
Bswip^sr  nnnuietorB  to  ney  it  weekly.  The  dofend- 
■ntwu  liable  to  dismtssai  on  »  wedrs  notice,  l^pon 
the  application  of  the  plaintiff  theT)ivisii)iiul  mrt  'T)iiy 
and  Collins,  JJ.).  reversing  thf'  decision  nf  ^Iniiicw, 
.1..  id  chambers,  nirulo  an  onhr,  whiili.  so  far  us 
material,  providoil  that  a  rtnieiver  be  itppoinU-d  to 
reoeive  the  moneys  rei  eivable  in  respect  oi  the  follow- 
ing property,  that  is,  all  soms  due  and  piwable  or  to 
become  dne  and  payable  to  the  defendant  by  the  pro- 
jirietors  of  tho  fhiih/  Chronicle  newspaper,  and  that  tlie 
propriet-ors  of  the  DttHij  Chriniirh  uewHi)ayK)r  do  pay 
all  smns  due  and  payable  or  to  booonie  due  .iiid  pay- 
able to  the  defendant  to  such  rceeiver,  and  that  the 
receiver  do  pay  such  sums  in  or  towards  satisfaction 
of  what  shall  for  the  time  being  be  due  in  respect  of 
tbejudfment  debt. 

Tae  defendant  appealed. 

Fofmau  {F,  O,  Bobituon  with  Iiim),  tot  the  de- 
fBodamt. 

Philbrick,  Q.C.  {ArnM  Barbtri-mVh  him),  ior  the 
plaintiff. 

fftmihon  T.  Broqden,  35  flOUOITOKS*  JoVBlTAL,  296, 

W.  N..  lSf>l,  p.  -Mi  ;  In  rr  .WruiM,  3!»  W.  R.  464, 
[LS91]  1  a  B.  oiU  ■  and  Ju  re  Shi,,.',  40  W.  R.  386, 
[185)1']  1  Q.  B.  .>2'2,  were  referred  to  iu  addition  to 
some  of  the  cases  mentioned  in  the  judgment. 

Cfur.  adv.  vnlt. 


1 9.— Tho  judgment  of  tlw  Qov&t  (Likdley 
i  BovEN,  L.JJ.)  was  read  by 

Lutolet,  LmT. — ^This  is  an  appeal  from  an  order 
appointing  a  receiver  of  moo^s  to  beoome  payable 
to  tha  denndamt  by  third  parties,  in  oondderatioin  of 

(a.)  Bepcrfead  hy  W.  F.  Babbt,  Esq.,  Banistevat- 
Law. 


aarvioes  to  bo  porfonned  by  him  for  them.  The 
action  is  for  money  lent,  and  on  June  4,  1849,  the 

Jtlaintiff  recovered  judgment  against  the  defendant 
or  £500  aad  costs.  The  defendant  ha«  no  aaaeta  in 
this  ooontry.  He  lives  in  Fkuis.  He  is  flw  foreign 
correspondent  of  a  Ix>ndon  daily  morning  newpjwvper, 
and  under  an  agreement  between  him  and  the  pro- 
prietors of  the  n-'wsj.api'r  he  receives  from  theui 
weekly  a  sum  of  i's  .Hs.,  which  is  paid  to  him  through 
a  Fans  banker.  The  plaintiff  being  unable  to  obtam 
payment  of  her  judgment  debt  first  applied  for  a 
garnishee  order ;  but  as  no  weeUy  payments  were  in 
arrear  no  order  could  be  made.  It  is  plain  that  the 
defendant's  ejxmings  cannot  be  reached  by  that  pro- 
cess. The  plaintiff  then  applied  \>y  sunuiions  in 
obamhero  for  the  appointment  of  a  receiver  by  way  of 
e^nitahle  execution  of  all  sums  due  and  payable  or  to 
beooma  due  and  payable  to  the  defendant  by  the 
proprietors  of  the  newspaper.  The  only  party  to 
whom  the  summons  was  addressed  was  the  ilefendant. 
Tlie  proprietors  of  the  newsjtaper  were  not  parties  to 
it.  The  ju'lp>  at  chambers  flisniissed  the  application 
with  costs.  The  plaintiff  appealcil  to  the  Divisional 
Court  and  that  court  reversed  the  order  made  in 
dhamben  and  appointed  a  reoeiTer  in  the  following 
terms: — [ffis  lordship  read  the  order].  Tho  present 
Bp])eal  is  from  this  order. 

The  question  raised  by  the  ajijieal  is  one  of  great 
iiniHirt-ince,  not  only  to  thr'  jmrties  iiiniie<liately  con- 
cerned, but  to  every  wage-earning  person  in  the 
comitry.  The  quration  to  be  considered  in  the  appeal 
is  wliether  a  judgment  creditor  is  entitled  to  a  re- 
ceiver of  tiM  futme  earnings  of  liis  j  ndgnaent  debtor. 

GoinsT  back  to  the  time  bi'fore  the  Judic^itnre  Acts, 
it  is  clear  tliat  a  judgment  creditor  hud  no  such  ri-^ht. 
Tlie  ciunmon  law  writs  of  exiculion  did  not  extend  to 
future  income.  The  garnishee  process  did  not  reach 
it ;  nor  was  the  atatutory  prooesa  (rf  charging  ordfllS 
applicable  to  wages  or  otlwr  remiineration  for  p«r- 
Bonal  servioes.  The  oottrts  of  common  law  had  no 
jurisdiction  to  appoint  a  reriiver.  The  court  of 
Chancery  no  doubt  had ;  Ijui  the  jutlsihctiou  waa 
confine<l  to  certiun  classes  of  cases  within  which  such 
a  case  as  the  present  oannot  bo  brought.  In  consider- 
ing the  joriidiolion  oi  the  Oourt  ol  Gbancery  to 
appoint  a  roosiver  we  may  dismiss  from  our  mindi  all 
came  in  which  the  oourt  interfered  to  enforce  its  own 
decree's  against  property  the  sidneo^matter  of  a  suit 
in  equity.  We  have  nothing  to  do  here  with  a  ^uit  to 
enforce  a  charge  created  by  the  debtor;  we  liave 
simply  to  dewl  with  a  case  in  which  an  ordinary  j  ud(?- 
ment  creditor  sought  the  aid  of  a  court  of  equity  to 
enforce  his  judgment  agatnat  nraperty  not  oagame  of 
being  reaohed  by  any  oommoD  law  process.  The  only 
cases  of  this  kind  iu  which  the  courts  of  e<pnty  evi«r 
interfered  were  cases  in  which  the  judgment  debt<)r 
hail  an  eijuitalile  interest  in  property  wliich  could 
have  biH'ii  reached  at  law  if  he  had  hiwi  the  legtfcl 
interest  in  it  instead  of  an  et^uitable  interest  only. 
This  will  be  found  es^ained  by  dir  Qeorge  Jesael  ui 
aaUr.  Cooper,  20  W.  B.  553.  16  Ob.  D.  544,  and  more 
recetitly  by  Chitty.  J..  in  HV//^  v.  Ln^,  :JG  W.  R.  .i71, 
as  Ch.  'l).  197.  and  bv  the  Court  of  .Vppeal  ui  J ,i  rr 
Shf/>h,iril.  ;iS  W.  l;.  l.l.i,  i:!  Ch.  I),  l.il.  It  i;.  an  uM 
mistake  to  suppose  that  bectkuse  there  is  no  effectual 
remedy  at  law  there  must  be  one  in  eqoiiy.  But  the 
mistake,  although  old,  and  often  pointed  out,  is 
somatfanea  inadvertently  made  even  now.  Oonrta 
of  eqtiity  proceed  upon  well-known  prindples  cap* 
able  of  great  exi[>ansion,  but  the  i)rinciples  thom- 
selvos  must  not  be  lost  si;.;lit  of.  Th-'  principle  on 
which  alone  tho  order  in  this  case  could  be  supported 
before  the  Judicature  Acts  is  well  explained  by 
Cotton,  Ii.J.,  in  An^U>-JialiaH  Bmk  v.  Jktvies,  27 
W.  B.  8,  0  (ft.  D.  275;  it  is  fbat  «oiizta  of  equity 
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Cfdief  wImm  a  lo^  right  exuited,  and  tliere  were 
diffioolties  wliich  pn!ventetl  tin-  fiiforcrnioTit 
of  tliAt  right  at  law.    ISut  the  existt  iice  i>i  a  lf<ral 
nght » essential  to  the  exercise  of  this  juris<liction. 
ttt  iodpnent  uraditor  here  has  a  legal  right  to  be 
BMiWoabt,  but  not  oat  of  the  future  earnings  of 
wdebtor;  !inil  tin*  T'ourt  of  Chancery  had  no  juris- 
&tioD  to  |)ri  v<nt  him  from  eHrning  his  living  or 
fmm  receiving  his  earnings  unless  \u-  had  himself 
aaagned  or  charged  them.     The  court  couhl  not 
iMlnin  him  from  raodving  them  imtil  hi^  cnditor 
coold  attach  them  under  the  prooess  of  ganiishuicnt. 
nor  (lid  the  court  even  pn-sumo  to  enlarge  n  judgment 
creditor's  rights,  nur,  (uhIit  colour  of  aasisting  hiiu  to 
oioroe  those  right**,  did  th"   Court    of  Chancery 
tttmpi  to  reach  by  its  proor-ss  a  kind  uf  property 
vluch  was  not  VMHb  to  execution.   Before  debts  and 
money  were  tnede  lialile  to  execution  by  etatnie.  they 
'  uiil  not  bo   reached   by   iin   ordinary  ju<1;rmf'nt 
LTwiitor  in  equity  any  more  than  at  law.     I'"  tlie 
eanniga  could  have  l>een  reached  under  :i  writ  of 
■qneitmlum  a  receiver  might  have  been  appointed 
Mm  Witteotk  t.  TerreU,  3  Ibc  D.  333,  27  W.  B.  Dig. 
168,  bat  a  writ  of  sequestration  was  never  isMied 
before  the  Judicature  Actn  in  order  to  attach  a  man's 
penonal  earnings.     Sujiposing,  therefore,  that  the 
defendant  were  iu  this  countri, ,  the  plaintiff  would 
bne  no  tight,  upon  any  pnnuiple  of  equity,  to  a 
leoorer  of  his  eamings.    The  aefendant'a  ebeenee 
tittoad  is  not  a  drcumstanoe  on  which  the  pIidnttfF 
'an  nly  for  assi^tjinie.     That   circutnst.inee  might 
avail  him  if  he  had  a  right  to  the  defendant's  enni- 
higs  and  could  not  get  them  by  reason  of  the  deftmd- 
•nt's  abaenoe ;  bat  snoh  abaenoe  does  not  create  a 
i%lit  to  tlie  eaminge ;  aoid  it  u  the  non-esiilenoe  of 
that  right  which  pn^vents  the  plaintifT  from  obtaining 
relief.     For  these  reasoiiH  w(>  ari'  of  opinion  that  the 
prtflent  ca.se  cannot  be  brought  under  any  priuci]ile 
i|ipUGable  to  the  luipoiutment  of  receivers  by  the 
UNBt  of  CShaaoery,  beifora  tiie  peinng  of  the  Jndioa- 
tme  Aoli. 

Bmsing  now  to  those  Acts  :  The  only  section 
expressly  applicable  to  receivers  is  seetion  2.'>,  clause 
8,  of  the  Judicature  Act,  1ST3,  wliich  says  that 
a  reodvcr  may  be  "  appointed  by  an  interloentiny 
order  of  the  court  in  ail  casea  in  which  it  shall  appear 
to  the  court  to  be  just  or  oonTenient  that  radi  order 
jbould  be  lul  l  Tlie  order  ajipeale*!  from  was 
made  by  the  l>ivisional  Court  under  the  authority 
snpposea  to  be  conferred  by  this  section. 

iBoe  ia  no  doubt  that  sinoe  the  Judicature  Acta 
isueiiieiB  by  way  of  equitable  ezeontion  can  be 
sj  l-ointe*!  in  proper  eases  by  sill  diTirioU  of  the  High 
Court  on  a  motion  or  summons  mthout  the  necessity 
of  a  fresh  action  or  .suit  on  the  judgment.  Tliis  is 
^ain  from  tialt  v.  C'mqx^r  ;  .Hmitli  v.  ( \nvtll,  2!t  W.  R. 
HTJB  Q.  B.  D.  75;  Atuflo-iUilimt  Jlank  v.  /'(t/o<, 
In  rt  Peac*^  A  Waller,  31  W.  R.  899,  24  Oh.  D.  400. 
In  Smith  T.  VowtU  and  some  other  cases  the  juris- 
diction sef-ms  to  have  been  re.sted  on  section  25,  clause 
s.  of  the  Judicature  Act,  1873.  In  Salt  v.  Coo^r  the 
jorisdictiou  was  bastKl  on  those  aeolioDa  which  abolish 
the  old  oourta  and  tnuialer  their  leepectiTe  juiiidio- 
tkma  to  the  ffigb  Comt  and  empower  erery  divirioD 
of  that  court  to  give  complete  relief  in  every  case 
which  comes  before  it.  But  iiceeptiug  the  construc- 
tion put  upon  section  'J.">,  elauH<'  S,  of  the  Judicature 
Act,  1873»  in  Smith  t.  CowtU  and  later  cases,  aocord- 
ii^  to  wliich  a  TBOfliTer  can  be  appointed  in  a  proper 
case  by  way  of  equitjilile  relief  at  thi-  insfcanoe  Oi  a 
judgment  creditor  iiguiust  his  del)tor,  the  question 
next  arisen  whether  it  is  "just  oi  eonviiiii  iit  "  to 
appoint  a  receiver  in  a  cafie  of  this  description.  The 
meaning  of  tliil  phxaso  was  considered  in  the  North 
Umim  BoMwoy  t.  Qmd  N«rtiter»  Maitwajft  31 


W.  It.  490,  11  Q.  B.  B.  30.  and  it  was  then  de- 
cided that  the  jihrase  <Hd  not  justify  the  granting 
of  an  in  junction  in  a  case  in  which  no  injunc- 
tion could  have  been  grant^^I  by  any  court  before 
the  Judicatore  Aet  came  into  operation.  ^  The  same 
reasoning  obnonaly  applies  in  the  appointment  of 
receivers,  as  well  as  to  the  grant  of  injunctions. 
Although  injunctions  are  granted  and  receivers  are 
appointed  more  renlily  than  they  wern  before  the 
passing  of  the  .l  udiaiture  Acts,  and  .some  inconvenient 
rules  formerly  observed  have  been  very  properly  re- 
laxed, the  principles  on  which  the  jnriadiotMia  oi  the 
Court  of  Chancery  rested  have  not  been  changed.  This 
has  been  laid  down  in  several  cases  decideil  since 
those  Acts  came  into  operation,  notably  in  The 
Maurlirjtter  ami  Liirrjxxil  Ih'striit  Itankiny  Co.  v. 
l\irkinw»,Zl  W.  B.  264,  22  Q.  B.  D.  173.  In 
]Vhimiker  ▼.  Whmdur,  80  W.  R.  431.  7  P.  D.  15, 
an  order  ui^i  was  made  for  the  appointment  of  a 
receiver  to  get  in  a  dubt  which  might  Ih-  atfaehed 
under  the  garnishee  order,  but  this  ease  was  dis- 
approved in  Tht  }fahchester,  <tc.,  Daukimj  Co.  T. 
Par^cinMn,  and  cannot  bo  relied  upon.  In  the  last 
mentioned  ca,se  an  order  for  a  receiver  was  discharged 
becjius<>  there  was  no  ditficulty  in  enforcing  payment 
of  a  judgment  by  tlie  ordinary  legal  methods.  In  the 
present  case  there  is  such  a  difficulty ;  but  it  does  not 
arise  from  any  impediment  whidi  flie  old  Court  of 
Chancery  had  jariadiotion  to  remove.  The  diffionlty 
arises  from  the  faot  tiiat  future  eamings  axe  not  1^ 
law  utta<  hable  by  any  process  of  execution,  direct  or 
indirect.  In  Wfnthead  v.  liil'i/,  32  W.  R.  273,  25 
Ch.  D.  413,  and  in  In  re  Conry,  33  W.  K.  7iil,  29 
Ch.  D.  903,  leoeiTers  were  appointed  of  a  debtor's 
interest  in  personal  projver^.  mit  the  property  there 
in  (piestion  was  oi  a  kind  wliieh  the  exeetition 
cre<litor8  had  a  right  to  reat;h  ;  and  those  cases  fall  far 
short  of  being  authorities  for  such  an  order  as  that 
now  before  us.  In  a  popular  sense,  almost  any  mode 
of  maldng  a  man  pay  hie  debts  may  be  just  and 
convenient,  at  least  to  the  creditor;  and  in  that 
sense  it  may  b©  just  and  convenient  to  appoint  a 
nHJoiver  in  a  ease  like  this.  H;it  even  in  a  popiilnr 
sense  such  an  order  may  be  anything  butjust  or  con- 
venient to  the  newspaper  alfected  by  it.  ToB  appoint- 
ment of  a  receiver  is  »  eeriona  interference  with  its 
business.  We  cannot  jndidally  hold  the  appoint- 
ment of  a  receiver  in  a  case  in  which  no  court  could 
grant  a  receiver  before  the  Act,  to  be  just  or 
convenient  within  the  true  meaning  of  section  25, 
Bab«eeotion  8,  of  the  Judicature  Act,  1K73.  We 
cannot  come  to  the  oondonon  that  this  section  was 
intended  to  alter  the  law  of  debtor  and  creditor,  and 
the  relation  of  employer  and  employed,  to  such  a  very 
serious  extent  as  the  ordcT  appealed  fiMm,  if  iqdield, 
would  alter  them. 

We  have  carefullv  gone  thxoaf^  the  Judicature 
Acts  and  orders,  includmg  orders  42  to  relaiang 
to  executions  and  similar  matters,  and  we  have 
examined  the  cases  in  the  Lav  L''/>"rl-<  in  which 
receivers  have  been  appointed  since  these  Act^*  cjime 
into  operation.  But  we  can  find  no  enactment,  or 
rule,  or  authority  on  whioh  tliA  order  appealed  from 
can  be  supported.  Ord.  42,  r.  3,  onlv  enables  a 
receiver  to  Ik'  apjtointed  where  one  could  no  appointed 
before  the  Judicature  Acts  came  into  operation.  The 
rules  relating  to  sequestration  have  never  V)een  under- 
stood as  extending  to  such  a  case  as  thi.s.  The 
Divisional  Court  did  not  allude  to  them,  nor  did 
counsel  rely  upon  them.  We  only  mention  these  to 
show  that  they  have  not  been  overlooked.  Again, 
we  have  not  to  i mis'iler  whether  it  would  be  possible 
to  reach  these  earnings  hy  proceedings  under  the 
Judgment  Debtor  Aofe,  for  no  noh  praoeedingi 
have  been  talmi. 
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The  oonclusion  of  the  whole  nutter  in  that  the 
order  ^pealed  from  is  not  muranted. either  by  tho 
Jndicatore  Acte  and  rales,  or  by  any  principle  by 
which  courts  of  law  or  equity  w<tc  gui<ie<l  iK'fore 
these  Acts  wore  passed.  Tt  follows  thiit  thoro  was  no 
jurisdiction  to  inako  tho  oiiii  r.  I'uli  ^s  a  naan  htm 
assigned  or  chargc'<l  his  future  enmingH,  or  hits  made 
a  sum  payaUe  out  of  them,  they  cannot  be  pruapeo- 
tively  impoinided  hv  any  of  hia  oreditoca  by  any 
ai&aarr  prooew  of  coceenlioii,  whether  legal  or 
equitable.  If  the  law  in  this  respect  is  to  bo  alteriHl 
it  must  bo  ilono  by  the  I>egislature.  But  th»j  law 
ought  nut  to  \io  iihrTcd  by  8tretj.'.hinf;  what  arc  i  ii]l<'<i 
equitable  oxeoutions,  or,  in  other  words,  by  aj»point- 
ing  rooeivers  in  cases  to  which  the  equitable  juris- 
diction of  the  Court  of  Chanoeiy  had  no  applioation. 
P17,  L.J.,  was  quite  right  when  he  wamed  the 
jirofossion  again.st  supposing  (hat  the  appoint  nicnt  of 
a  lec't'iviT  is  a  form  of  «'Xi>c-utiun  which  can  Lc 
obt-iiincd  wilbuut  .sliowing  to  thf  (ouil  the  ('xi>t.fni-i' 
of  the  cin  uiusf ancps  creating  the  equity  on  which 
alone  the  jurisdictiun  arises  [see  In  tt  ^tephard,  43 
Ch.  D.  138).  The  order  appealed  from,  muft  he  dii- 
ohaiged,  with  costs  both  hen  mkI  below. 

Afptal  vBmed. 

SoUdtors  for  the  plaintil^  Dneom  Wttdy  A  Diwn, 
for  8tMM  Jt  Mawjlutm. 

Solieitan  tor  ChedalsBd«it»  (kigtr  Jt  CUytr. 


From  Q.  B.  Div.  \ 

(Lindlcv.  Bowen,  and  '  Dee.  16. 

A.  L.  Smith,  L.JJ.)  ) 

SAinrDSM  V.  WntL.  (a.) 

Dltlgn  fii  frinijfinfnt  -  \'i'r)o  WvAmiiiArr  Ahlftij  — 
BugiiAruiiim  —  I'ateuU,  Oettgm,  and  Tnvle-Mark» 
Ad,  1883  (46    47  VUL  e.  67),  m.  47,  60. 

A  dtsiyii  far  tlir  hindht  of  n/ionuft,  r(iiiti.-:tiiii/  <t 
reprtSfuMii'H,  tulci  h  from  u  jihotityraph,  of  a  }»irti'  ii/,tr 
vieto  of  ll'n)tiuiiister  Abbey,  i$  properly  rryisUrtd  lunlrr 
aedMNi  4H  iff  ihc  /Wente,  JktigiUt  mid  Tnule-Markt 
Ad,  188S. 

AdaniM  >'.  ClementSOH.  27  IP.  S.  379,  12  Ch,  D. 
711,  diM-usatd  and  </U«(MOM(i. 

The  plaintHh  were  the  owners  and  regbtered  pro- 

prit'tois  iif  ;i  fh^i<T7i,  Xo.  17.3, <>41,  for  tln^  handh-s  ot 
spoons,  and  con.sistinjj:  of  a  representation,  takeji 
frc)ni  a  phnto^rajili,  of  Westminster  Abbey  as  sti-n 
from  a  particular  [loint  of  view.  On  the  IHtb  of 
November,  i  sfU,  the  plaintifftt  commence*!  an  action 
against  tlie  defendant,  under  seotioa  66  of  the 
Patrats,  Designs,  and  Trads-Mariks  Act,  1883,  daim- 
ing  i'lDO  damages  for  aOflgtd  infringenioiit.  It  was 
provfd  that  the  defendant  had  in  at  hast  two 
instanc(«  appliecl  the  plaintifTs"  desiK'ii  to  sp(X)n 
handles,  ana  sold  sj>oons  bearing  that  design. 

The  defendant  contended  that  the  plaint  illV  design 
was  not  one  which  oould  be  registered  under  section 
47  (1)  of  theFfttenta,  Designs,  and  Trade-lbito  Act, 
1883,  which  enact--  th;it  •'the  coniiitroller  may,  on 
application  by  or  on  behalf  ol  :iny  person  cluiming  to 
bo  the  projirietor  of  any  new  or  original  ilesign,  not 
previously  published  in  the  United  Kingdom,  rogist^^r 
the  design  under  this  part  of  this  Act.'* 

Cave,  J.,  before  whom  the  actum  was  tried  on  the 
3rd  and  8th  of  August,  1892,  held  that  the  design 
was  capable  of  fcgistntion,  and  g«V6  judgment  for 

(a.)  Bepofftad  by  B.  C.  HACK£irzn,  Biq.,  Banisier- 
at-Law. 
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the  plaintifijg  for  40s.  (bdng  20s.  in  rsspeotof  each  caaa 
of  proved  infringemeot),  and  costs. 
ThedrfiBBdaat  i^pesiiad. 

Adem,  Q.C.,  and  Da$ukwerU,  for  the  appeOaat. — 
The  phuntiffs  ought  to  have  registerod  a  fine  art 
photograph,  not  a  design.  The  drawinj^  was  made 
from  the  pliolograph,  and  from  the  drawing?  the 
model,  which  m^rves  as  a  mouhl,  was  carved.  There 
are  important  differences  b<-t«c<en  the  plaintiffs'  view 
and  the  defendant's.  The  pluntiSi  must  strictly 
prove  their  case,  and  are  eonflned  to  their  registered 
design,  wluch  has  four  innnaclefl  not  visible  in  the 
defcudant'H.  [They  dtso  M-ni  v.  HV/rA.  3;j  W.  11. 
33.  28  Ch.  D.  24;  Lamru*  v.  ('I„irl"<,  L.  It.  U,  Eq. 
117,  21  W.  R.  Dig.  77;  H»}d'iw„rth  v.  M  Crta,  14 
W.  U.  374.  IG  lUd.  22fi.  L.  R.  1  Q.  B.  2tH.  2 
II.  L.  380;  Adam  VlemtiU$on,  27  W.  B.  379. 
12  Ch.  D.  714;  In  re  Baeh't  Detitfn,  38  W.  S. 
174,  12  Ch.  D.  (M51.J  There  was  no  invention  in 
inakinp  this  ]>ateut  spoon.  "  l)«>8ign  "  involves  an 
idea.  Views  of  public  buildings  have  often  tjeen 
ustsi  for  such  purposes,  and  the  sultstitution  of  one 
well-known  public baflding  for  another  is  not  enough. 

Pattern "  hen  maans  n  poblio  building  with  the 
idea  of  a  sonvenir,  not  neoessatily  Westminster  Abbey. 
If  tho  plaintifTs  m  iy  claim  tho  Abbey,  nobody  else 
cun  now  use  it  us  Kei!U  from  other  points  of  view. 

Oiment-Eardy,  Q.C  {Mnrten  with  him),  for  the 
plaintifTs. — S(K:tion  (K)  defines  "design"  as  "  anj- 
design  ajiplieable  to  any  article  of  manufacture,  or  to 
any  subst.tut  o,  artiilaial  ornataisL"  |.He  waa stopped 

by  the  court.] 

L1NDI.KY,  L.J. — This  is  an  ap})ea]  from  Cave,  J., 
and  the  (question  which  is  raistsl  turns  upon  file  ferae 
oonstruotKm  of  that  part  of  the  Patents,  Uesigaa,  and 
Trade-lfarhs  Act,  1883,  whioh  relates  to  derigns. 

The  cast^  is  this:  Tlie  plaintiffs  have  registered 
ujider  Part  III.  of  that  Act  a  drawing  numbered 
17.>,'H4,  which  i.s  a  rejiresr  utation  of  one  ^iiie  of 
Westminster  Abbey,  and  they  appUed  to  register 
it  under  section  47,  sub-section  (1).  Thsir  de- 
sign is  a  reprraentation  of  a  parnoular  view  of 
Westminster  Abbey,  and  this  is  what  is  registered. 
When  you  come  to  look  at  it  you  find  that  there  is 
the  shaft  of  a  spoon  or  a  fork  and  then  on  the  top 
of  it  there  is  a  drawiii'^  of  Westminster  Abbey  aeon 
from  a  {Mirticular  point  of  viewr.  You  will  find  the 
Abbey  towers  ami  cue  t  .ur  pinnacles  on  the  top  of 
each,  and  the  tronsopt.  It  tains  a  glass  to  see  mVL 
that.  There  is  something,  therefore,  which  answsru 
both  to  **  shape"  and  to  "  jiatteni."  Photographers 
have  boon  making  photographs  of  the  Abbey,  and 
one  jvhofogi-ajiher  has  taken  a  {iliotoiinijih  of  tho 
Abbey  seen  from  the  i>oint  of  view  of  tim  pl-tintitls' 
artist.  The  artist  says  that  ho  made  this  drawing 
from  *  photograph,  and  he  owed  a  die  from  the 
dmwittg,  which  die  fbrms  a  numld  in  sand,  and  than 
the  metal  of  tho  spoon  is  run  into  the  mould.  TIxe 
plaintifTs  are  silversmiths,  I  suppose,  and  that  is  what 
they  li;ive  ilone.  As  rotrinls  the  defi nilunt's  ca^o 
you  have  only  to  look  at  the  two  things  to  see  that 
there  is  no  substantial  difference.  The  defenthtnt  hSM 
certainly  infringed  the  plaintiflTs'  rights,  if  the  plain^ 
tiih  have  any  snhstanHal  rights  at  tSSL  It  has  been 
\mi  in  this  way,  that  there  is  no  substantial  right  in 
the  plaintilFs.  The  two  siHitions  which  are  im])ortant 
are  sections  17  and  tiO.  ['I'iie  Lord  Justice  ri'ad  the 
sections,  and  cuutiuued :  j  Taking  these  sections 
together,  what  we  have  to  consider  is,  whether  this 
d^gn  is  a  design  i^iplicablo  to  articles  of  manufao- 
tnre  like  toAa  and  spoons,  and  whether  it  is  a  new  or 
original  design  not  previously  published  in  the  United 
Kingdom.  Why  is  it  not '(  Has  such  a  design,  spplio- 
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tUf  to  metala,  over  been  m>oii  before  ?  If  you  iwk  ; 
(bt,  you  get  the  answer,  Yes,  if  you  mean  by  the 
dMi^  pubuo  buildingi  or  cathodrua  and  oktuciiM ; 
ind  therefore  liMn  n  no  novelty  in  fhe  idM.  Bat  n 
yja  ask  whether  auybudy  hiw  })ut  thin  jmrticular 
«{ect  of  Westminster  Abbey  on  imy  article  of  imiuu- 
fscture.  the  uuswcr  is.  No.  That  answer  seeius  to  me 
t»  banc  tlie  pUintiffi'  case  within  the  Act  of  Parlia- 
wmL  ItiiinkthociMwartoiheatganMBtof  oounsel 
ctlldhllf  of  the  defendant  is  this  :  they  go  by  steps  ; 
tb«  Abbey  is  not  a  design  within  the  moaninf?  of  this 
A  :  of  Parliament,  and  ytt  the  iihofograph  in.  The 
uKwer  ii  the  same  a«  to  the  uhotograph :  No,  until  you 
mlj  it  to  iomething  the  pootognpn  i»  not  a  design. 
I  do  not  think  there  is  any  case  tliero  which  mili- 
tate a^inst  an3rthinf7  I  have  said,  or  Hf^iiiiist  the  view 
whidi  I  think  is  right,  unless  it  is  j^firtmi  v.  '  7- «i' /jN-  n. 
That  case  turned  on  the  older  Act,  o  &  ii  Vict.  c.  lUU, 
9. 3,  which  WM  worded  somewhat  diffierently  ;  and  I 


itnq^aaraaot  that  the  point  which  waa  not  brooght 
wt  wini  snmcient  prominence,  as  appean  in  the  oaae 

oi  AilaiM  V.  ('/iinthf-<"ii.  bus  led  to  a  slight  variation 
of  tiie  wording  of  this  Act  of  Parliament.  IJut,  how- 
cTer  that  ma^  be,  the  language  of  that  Act  was  by  no 
mtm  to  pouitod  as  i«  toe  laiiguage  of  this,  and  I 
Mipeet  that  it  bas  been  made  more  pointed  by  reasoa 

'ftli  it  '!o<  ision.  I  nm  of  opinion  that  the  judgment 
lu  this  casu  is  right,  and  that  the  apj>eal  must  be 


BowEX,  L.J. — Wo  have  to  begin  by  asktalg  Onr- 
tdtm^  what  is  the  meaning  of  the  term  '*  a  new  and 
oRginal  design,"  whidi.is  the  term  nsed  in  saotion  47. 

Utat  the  Act  requires  in  a  novelty  in  the  idea  it-solf. 
It  wiys  there  must  Ih'  novi^ty  in  tlu^  design,  that  is, 
m  tht;  e<imbination  calculated  to  pnMluce  a  special 
thing.   When  you  oome  to  seotton  60  it  makes  it  even 
more  dear,  bemuse  ilie  word  **  design  '*  is  defined  as 
Kmitcd  to  rb'signs  which  are  applicable  to  any  article 
of  iiijuiufacture.    When  ycm  come  to  the  words  of  the 
clause  as  to  copyright,  you  find  that  copyright  in 
iougn  ia  defined  as  the  exclusive  right  to  apply  a 
'insign  to  any  article  of  manaftMStara.   You  cannot, 
tberafore,  wander  away  from  the  sections,  and  consider 
•iietber  an  idea  which  is  totally  remote  from  that 
'abjwt- matter  is  a  imvel  idea  or  not.    When  you  get 
thus  far  it  is  obvioun  timt  WestmiDster  Abbey  is  not  a 
design,  and  that  the  photograph  is  not  a  design,  but 
oolpr  that  from  which  the  desifm  is  taken.   If  the 
iftast  had  gone  Mtraight  to  tbeAbbey,  and  made  his 
il'sign  from  it,  tliat  wmild  not  have  convntcil  fhe 
Alil>ey  into  a  design.    Novelty  and  originality  in  a 
i3t«gn  is  not  destroyed  by  its  being  taken  from  a 
■ouroe  common  to  niankiniL   The  novelty  must,  then, 
Modst  in  the  applicability  to  an  article  of  manofac- 
tnre  of  an  idea  from  a  source  to  which  all  the  world 
tnay  resort.    Otherwis«:>  it  would  bo  imp<i8siblo  to  take 
<ny  natural  or  artistic  object  and  to  retluce  it  into  a 
deii^  an|>licahle  to  an  article  of  manufacture  without 
bavnw  uus  oaosaquence  follow,  that  you  oould  not  do 
it  uniees  you  were  to  alter  the  dengn  no  as  not  to 
represent  exactly  the  original,  beeanae  tbe  thing  from 
which  it  was  t'lken  was  not  "new."    An  illuHtration 
which  it   seems  to  lue  may  fairly  Imj  taken  is  the 
u;<o<ttle  spoon."   The  figures  of  the  apostles  are 
figures  wlucb  have  been  used  for  contuiios,  and  there 
if  nothing  new  in  the  figure  of  an  apostle ;  the  novelty 
was  in  placing  that  on  aspoon.    If  is  nnt  the  natunil 
object  which  is  the  design,  nor  is  it  the  photograph. 
The  novelty  does  not  cuiisitif  in  your  contriving  a  copy 
or  mutatiofi  of  a  figure  which  itself  may  be  common 
to  tbe  world,  but  ia  your  employing  tbe  fiffure  in  sodi 
a  manner  as  to  be  applicable  to  an  article  of  manu- 
facture.   As  to  Adams  V.  VlemaUton,  I  can  only  say 
Alt  QnkM  tiksn  is  soim  dirtiBotioii  balwavi  tha  two 


Acts  I  should  doubt  whether  it  is  not  wrongly  decided, 
and  I  doubt  whether  in  any  case  it  can  be  right.  It 
seems  to  me  that  section  60  makes  the  matter  dear, 
and  timt  the  same  might  be  made  ont  from  section  47 
itself. 

A.  L.  SAtlTH,  L.J. — 1  agree,  aud  have  nothing  to 
add. 

Appeal  di$mittfd. 

Solicit^irs  for  the  appellant,  Maddi»un«. 

Solicitors  for  the  respondents,  Qre»ham,  Daviet,  dc 
DaUat, 


Clian.  Div.  ) 
North,  J.  i 
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/n  rr  Page. 

.TOXKS  r.  MOROAN.  («.) 


Tnuke — Breach  of  trust — Statute  q/*  LiautaUon$ — 
Tnulee  Ad,  1888  (51  A  S2  VieL  e.  59),  «.  & 

A  tmkUrix  gave  all  her  retidnary  rstaf^  t4)  two  truttee$ 
in  irud  /or  an  in/attt,  to  ht  jmM  to  him  at  twenty-one. 
He  attained  twenty-cm  itt  tsSO.    In  1892  he  took  out  a 

tminmonii  iiffnimt  the  two  trutteeA  fur  nilmiitintrtttion  uf 
tmUitrix'n  tstate,  (hUy  one  of  tht  dejtndnnts,  xvho  fuid 
been  adiuif  trustee,  appeared*  PktinHjj^  fmtde  no  allega- 
tion Iff  /nwuL  There  wot  no  evidnxre  thai  d^tndiuA 
etui  rtlaineA  any  part  of  the  truM  fundi,  or  had  eon- 

nrtnf  tfi'in  ("  Jiif  "U'u  n.^r.  Drfrwhi ut  ail/uittal  that  he 
luid  ri'iiilen  d  no  uraitint  tv  the  plaintiff,  bill  deposed  that 

he  had  bj^hI  all  the  trtut  Jiuid$  in  moinktinibig  ike 
plaintiff  daring  hie  infancy. 

Held,  thai  ike  TVusfee  ^ef,  1888.  «.  8,  app/ied,  ami 
that  the  nHinmom  mutt  be  diemieeed,  Mt  veuer  the  eir- 

cuiMtances,  without  coete, 

Ann  Pag(>,  who  died  in  May,  1875,  by  her  will  gave 

all  her  real  Alvl  |><  isiDiiil  estate  to  the  defendants. 
Thomas  Morgan  aud  Itichard  Jones,  her  executors 
aud  trustees,  upon  trust  for  sale  aud  conversion,  and 
after  paymeat  of  oartain  legacies  to  invest  tbe  residue 
and  boM  tike  same  in  trust  for  her  nmliew  O.  H. 
Jones,  the  jilaintift'.  to  be  paid  and  transrorrod  to  him 
on  his  atUviuing  twenty-one.  At  her  death  the 
te«tatrLx  was  entitled,  as  one  of  the  next  of  kin,  to 
ono-third  of  tbe  residuary  estate  of  William  Page, 
who  died  in  1861.  The  testatrix's  will  was  proved  by 
both  her  executors,  whose  account  submitted  to  the 
Inland  Revenue  showed  that  her  residuary  estate 
amounted  to  £158.  The  plaintiff  attained  twentj* 
one  in  IHHU. 

This  was  an  originating  summons  taken  out  by 
him  on  the  asth  of  May,  1892,  which  claimed  an 
order  for  the  administration  of  the  real  and  ner- 

Bonal  e.staf<M  of  Ann  Page  and  William  P:i<;e.  The 
d«'fendaut  Jones  did  not  appear.  The  pliuntitf  made 
an  affidavit  to  the  etb  ct  that  after  the  death  of  Ann 
Pago  be  resided  with  the  defendant  Moraan,  at  his 
re^^uest.  for  over  iSiiee  years,  during  whioi  time  he 

was  maintained  by  Morgati.  Thi  att.-iining  twenty- 
one  ho  was  informed  by  Morgan  that,  so  far  from 
anything  Iwiing  due  tu  him  under  Ann  Page's  will,  hi' 
was  in  Morgan's  debt,  and  he  therefore  took  no  steps 
in  the  matter.  Morgan  never  gave  him  any  account. 
Morgan  never  told  bim  that  he  was  entitled  to  one- 
third  of  William  Page's  estate,  which  ho  only  ascer- 

(o.)  Reported  by  C.  F.  Duncan,  lisq. ,  liarrister-at- 
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taincfl  in  March,  181>2.  when  hn  nt  onco  instructotl  his 
SDlicitor  to  claitu  uu  aocoimt.  Morgan  bad  received 
the  whole  of  the  trurt  maaejt  and  never  consulted 
his  oo-trustee.  Then  wm  no  allegation  of  fraud 
against  Morgan.  In  Us  affidan^t  in  reply  Morgan 
stated  that  about  twelve  mrinths  before  the  plaintiif 
came  of  ago  he  explaineil  to  him  the  jiositioii  of  the 
tnist  >'st;it<'.  iukI  of  whfit  it  consiHli.],  ;in<l  told  liitii 
there  was  si  small  sum  due  to  himself,  Avhich  the 
plaintiiT  promised  to  pay.  Tba  plaintiiF  then  left  him. 
•a  he  had  no  further  means  of  his  wheiewith  to 
malntaiin  Um.    The  plaintifF  had  never  raised  any 

?[uestion  about  the  cstatea  of  Ann  or  William  P«f^ 
or  over  eleven  yeiirH.  The  whole  of  plaintiti^s  share 
in  those  estates  hml  boon  oxpt'iiilfii  in  his  miiinti  niiuoi' 
and  education  ;  no  part  thereof  Imd  at  any  time  since 
been  in  his  (Morgan's)  control,  cui^tody,  or  possession, 
and  hfi  elaimed  the  benefit  of  the  Statute  of  Idmita- 
tkms  and  the  Trustee  Act,  1888.  Kdiard  Jonee  was 
consulted  by  him  and  iissisted  him  in  inanagitif;^  Ihc 
trusts.  The  plaintiff  made  a  further  afh>hivit  tlonyinpf 
tlinf  Ml iri^iiu  had  given  him  any  cxj)laii;itii  m  or  that 
he  had  cxpeudo^d  ou  his  maintenance  even  half  the 
moneyR  due  to  bini,  and  to  sefc  olF  sarvioes 

rendered  by  him  to  Morgan. 

L.  Byland,  for  the  plaintiff,  asked  for  an  account. 

(Me^,  for  the  defendant  Morgan.— 'The  defendant 

has  expended  the  whole  of  flic  jiliiintifTs  interest  in 
his  maintenance  ami  eduwition,  and  no  limger  retains 
any  part  of  the  trust  prof>erty.  There  is  no  allega- 
tion that  he  has  converted  any  part  of  it  to  his  own 
use  or  has  been  a  party  to  any  fraud:  Jn  rt  Simin, 
Stmin  BriM/man,  [1681]  3  Ch.  233,  40  W.  B.  Dig. 
S09.  He  is,  fhareifore,  protooted  by  fhe  Trustee  Act, 
1888,  8.  8. 

Ryland,  in  reply. — Tlie  Act  does  not  apply. 
Although  there  is  no  allegation  of  fraud  the  eviiMnoe 
shows  that  the  defendant  made  fraudulent  represen- 
tations to  the  plainti£P.   The  defendant  admits  that 

lie  has  received  the  trust  property,  and  even  if  he  did 
expend  it  on  the  plaintiiFs  maintenance  it  was  a 
▼Oiuntarj"  expenditure,  as  he  was  not  the  plaintifTs 
guardian,  and  he  must  bo  treated  as  having  applied  it 
to  his  own  use.  The  Act  does  not  relieve  nustees 
from  the  necessity  of  accounting  to  their  cethtit  que 
tru»t,  it  only  bars  an  application  for  payment. 

KoBTU,  J. — In  my  opinion  the  Act  apphes.  I 
vq>ad)ate  the  wuggoatixm  that  the  court  oould  be 
jwtified  in  infermg  that  there  has  been  fcand  on  the 

part  of  the  defendant  Morgan.  There  is  no  evidence 
nor  is  there  any  allegation  of  any  fraudulent  breach 
of  tmst  t(i  wiiicli  Miirf^aii  wns  party  or  privy,  and 
even  if  there  had  been  it  could  not  be  dealt  with  on  an 
originating  summons.  The  iilaintiff  seeks  to  depiive 
Monan  of  the  proteotioa  of  the  Act  by  asserting  that 
he  «ml  retains  part  of  the  trust  fund,  and  fliat  he  has 
converted  it  to  liLs  own  use,  but  there  is  no  evidence  to 
prove  (his  :  while  Morgan  swears  that  he  has  expended 
the  wliole  of  the  trust  funds  in  the  maintenance  an<i 
education  of  the  plaintiff  duiiug  his  minority.  In  uiy 
0|ifaiion  Ibrgan  is  entitled  to  the  benefit  of  the 
piotection  giTen  by  seotioa  8  of  the  Aot>  I  ahall, 
therefbre.  dismiss  the  smnmons,  but  witliont  costs, 
because  Morgan  admits  that  he  has  received  £]')Q  of 
which  he  has  given  no  account  or  explanation,  except 
that  while  the  plaint  itl'  wss  an  infant  he told  lim  how 
he  had  applied  the  fund. 

BoHdtors,  Woodcork,  Rjftand,  «fr  ^iritr,  for  Arthur 

Smitfi,  Birmingham  ;  /  "/  .  l/'ou?(»y,  Jb  Cbwhe,  for 
Wfiatley  <t  Lumbert,  Great  Malvern. 


Chan.  Div. 
Kocth,  J. 


Dec  21. 


Jim  of  sa/f — Kjrciition  by  Htlorwij — 'IritnUt  •>/  hiU 
nppointfd  attorin  1/ — Patjrntnl  "h  dmuiiid  -Hills  of 
Salf  ArU,  IH7H,  g".  10,  mh-sffiioii  1  ;  188-i,  «.  10. 

Ihbtora  cdrmanted,  in  ca»e  of  dtfaxdt  0/  jxiyinritti,  to 
exectUe  tucli  a  hill  0/  aale  as  their  crrdiit>r's  siAiciiur 
mifjht  muonubly  require  on  U§  being  ie$Ukred  to  lAan* 
and  f'n  eate  ojf  non-eoeeeuHon  appointed  Ukir  ertdHer 
(heir  attorif  i/  /-t  the  pnrpou:.  Creditor  fttemUd  a  hiU 
ill  irhich  thr  moiinj  tiii  iiiij  ii\M  jxiyaide  on  demand, 

II -Id  [fitUwviiuj  Hetherington  <•.  Groome,  33  ir.  R, 
103,  13  Q.  B.  D.  im),  that  the  bill  preeented  woe  irnvJid, 
€u  not  IN  atatatory  Jtrn,  hnt  thai  the  endUtr  wa$  eiUitled 
to  lender t  <md,  if  neeemrgt  <■>  aneiiie,  a  prvfer  biU  0/ 
sols. 

Interlocutory  injunction. 

By  an  indenture  dated  the  12th  of  May,  1871,  and 
made  between  the  plaintiff,  W.  B.  Truman,  andhis  wife, 
and  the  defendant.  W.  C.  Hudson,  it  was  witnessed  that 

Fumivall  and  Truman  (the  plaintiffs  in  this  action), 
covenanteii  to  pay  to  the  deieiidimt  a  principal  sum 
of  £1,957,  with  interest  at  j  pei  cent.,  and  a  bonus  of 
£1,000  owing  to  the  defendant  by  the  said  W.  G. 
Fumivall  unoer  an  indoiture  which  was  expressed  to 
beoanoeUedby  the  indantare  now  under  redtal.  It 
was  agreed  that  payment  should  be  by  instalments, 
but  in  the  event  of  any  default  the  whole  sum 
should  become  payable.  The  same  indenture 
witnessed  that  the  principal,  interest,  and  bonus  were 
charged  on  the  lease,  goodwill,  and  other  assets,  other 
tfan  funiituro  and  chattels,  of  a  club  therein  named, 
of  wtiioh  the  plaintilEi  were  proprietors ;  and  the  aaid 
plaintiffs  agreed  with  the  said  defendant  that  they 
woxUd  when  called  upon,  so  long  as  any  port  of  the 
said  principal  and  interest  and  Ikjuus  remained 
mipaid,  execute  to  the  said  defendant  a  legal  mort- 
gage of  the  praniiBi  bssfatbefore  charged,  and  after 
f  aunie  in  the  paiymsnt  of  any  instalments  mentioned 
in  fhe  said  incuntofe  would  execute  a  bill  of  sale  or 
bdls  of  sales  of  the  furniture  and  all  other  chattels 
which  now  are,  or  shall  at  any  time  during  the  i)eriod 
aforesaid  In-,  in,  njnin,  or  alxnit  the  said  club 
premises,  or  atiy  other  premises  where  the  said  club 
may  be  carried  on,  or  ustnl  in  conBSOtion  with  the 
business  thareof;  and  such  moitgaga  or  mortgages, 
bill  of  sale  or  UDa  of  sale  to  be  is  sodk  form  as  fhe 
solicitors  for  the  time  being  of  the  said  W.  C.  Hudson 
may  reasonably  ix-quii-e  ;  and  should  the  said  W.  O. 
Furnivall  and  W.  K.  Truman  ner;lect  or  r>'fuse  within 
seven  days  after  notice  in  writing  requiring  them  so 
to  do,  the  indenture  provided  that  the  said  W.  G. 
Fumivall  and  W.  B,  Traman  irrevocably  appointed 
the  said  W.  0.  Hudson  flietr  attorney  for  the  purpoae. 

Default  having  been  made  in  payment,  and  two  in- 
stnhnents  being,  it  was  statetl,  in  arrear.  the 
flefendant.  on  the  2nd  of  Dei  etnlxr,  ISOJ,  sent  a  bill 
of  sjdoto  the  plaintiffs'  club  for  them  to  execute.  The 
idaiutiA  did  not  execute  the  bill,  and  the  defendant's 
solicitor  gave  fhiam  notice  tiiat  the  defendant  intended 
to  executo  it  himself  on  the  10th  of  December,  1892. 
unless  it  was  previously  executed  by  them. 

Till'  bill  of  sale  tendered  provided,  iiUer  alia,  that  the 
plaintitTs  shouM  jmy  tho  prinoqpal  sum,  bonus,  and 

inti-rest  on  dennuid  in  writing. 

The  plaintiffs  moved  for  an  injunction  to  restrain 
the  defendant  from  executing  the  bill  as  their  attor- 
ney, and  the  qosslaon  oame  liefere  the  court  on  an 
interlooutoiy  motian  for  an  injnnetion. 

(a.)  Beportodby  J.AsxBnFBUlbBBi.,B«niitar> 
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(knur,  for  the  plaintiffs.  -The  bill  is  bad  for  three 
nmcm,  In  the  fint  plaoe,  it  is  oomtiaiy  to  aU  the 
no|wiiid  potpOM  of  the  Bflli  of  Sate  Aote  that  a  bill 

si "uld  1(0  executed  otherwise  than  hy  the  grraiitor  in 
itntin.   The  power  {inifesHtHl  to  \>v  giveu  was  u  vio- 
ki.  n  of  the  statut*.    By  the  Bills  of  Sale  Act,  1878, 
10,  (ttb-ieotion  1,  it  in  enacted :  "  Tiie  exflcatioii  of 
cmy  UH  of  aale  diall  be  attorted  hf  a  aoUeRor  of  the 
Sopreme  Court,  and  tho  atteatntion  shall  stnte  that 
Wore  the  execution  of  tho  bill  the  «ffe<:t  thereof  hiiH 
been  explaine<l  tu  tho  grantor  by  tho  attesting  solici- 
tor." Section  10  of  the  Act  of  1882,  which  repeals  so 
■■ch  of  the  daofle  of  die  Aet  of  1S78  which  requires 
attotalaon  by  a  solicitor,  wotild  seem  to  imply  that 
the  hOl  most  be  executed  by  the  grantor  ui  perHon. 
Ib  the  eecond  plikce,  it  ia  bad  because  it  is  unroiison- 
able  and  contrary  to  the  objects  sought  to  be  efTi^eted 
br  the  Bills  of  Sale  Act  thai  tiie  grantee  of  the  bill 
shrndd  hav*  power  to  put  himaelf  in  the  shoes  of  the 
graBfav.  In  the  third  place,  it  ha*  been  eetUed  by 
aathority  that  a  hill  of  sale  is  invalid  if  by  it  money 
ia  made  payable  on  demand :  Hethtriitgton  v.  Grwnnr, 
33  W.B.  108,  13  a  B.  D.  789. 

After  calling  on  ooonsel  lor  deHandanti  to  nply  to 

the  third  point, 

XoKTH,  J.,  said :  The  bill  before  me  is  not,  iMJt  ord- 
ing  to  the  decision  in  UdfierintfUtn  ▼.  Grtttmv,  in  legal 
fona.  I  must  on  that  gronnd  reetvain  the  defendant 
frmn  eseonting  it» 

Counsel  for  the  plaintiffs  re<iuc8tod  that  the  other 

tvo  objeotums  night  be  also  di^oaod  of,  as  otherwise 
tlie  defendant  tender  to  the  plaintUEb  another 

Mil  in  which  the  SQm  duo  was  not  made  payable  on 

Cwau'IIardy,  Q.O.,  and  Bpetue,  for  the  defendant. — 

In  principle  there  is  hd  ri  ason  why  ii  lull  of  sale  should 
Dot  be  executed  by  an  attorney.  It  does  not  matter 
W'bo  executes  deo<h<.  By  section  11  of  tho  Judicature 
Act,  1884,  when  a  person  refuses  or  neglects  to  execute 
an  instrument  the  court  may  nominate  a  person  to 
tunite  it  for  hiiu.  Nor  is  there  anything  in  the  Bills 
of  fisle  Act*  to  prevent  a  bill  l>einff  executed  by  an 
Sttoney.  anil  there  is  no  n  ason  why  tin-  grantw  of 
inch  bill  sliould  not  himself  he  the  attorney. 

C'lrner,  in  reply. — The  Bills  of  Sale  Acts  do  not 
mthorize  the  grante*^-  of  the  bill  to  be  the  grantor's 
attorney.  It  is  intended  by  tho  Acts  that  the  grantor 
ihould  eserdse  his  disoretion  before  exeeitting  the 

biU. 

XoRTn,  J. — I  am  of  opinion  that  the  first  two 
points  are  not  well  founded.  The  first  point  is  tiiat 
^  bill  of  sale  must  be  executed  by  the  grsintor  and  not 
by  attorney  ;  and  the  second  point  is  that,  even  if  tlie 
bill  can  be  executed  by  attorney,  the  grantee  (.f  the 
bill  cannot  l>e  that  attorney.  By  the  indenture  now 
•"  fore  me  the  principal  sum  advanced  by  the  defend- 
•nt  to  the  plaintiff  is  charged  on  the  lease,  goodwill, 
iod  other  assets  belonging  to  the  plaintiffs,  and  it  is 
rirovi<h>d  that  tlie  plaintiffs  will,  when  re<ineHted, 
while  any  part  of  the  prineii>ttl,  interest,  and  bonus 
n  mains  unpaid,  execute  to  the  said  dslsBdsat  a 
proper  mortgage  of  the  said  prenuses,  and 

sftsr  default  in  the  payment  of  any  of  the  install 
luents  therein  mentioned,  a  bill  of  sale  of  the  funii- 
tiore  or  oth<  r  chattels  which  are  or  shall  he  ou  the 
f.reuiisi  ■-,  nr  ntli<  r  preniiscH  where  the  said  club 
niity  be  earned  on,  and  such  mortgage  or  bill  of  sale 
sb&ll  be  in  the  form  required  by  the  solieitinr  of  the 
defendant,  and  if  the  mortgage  or  bill  is  not  executed 
A*  plaintiffs  ap]»oint  tho  defendant  their  attorney  for 
^he  purpose.  A  Villi  of  sale  is  tsndscsd  tO  the 
grantors  for  their  execution. 


I  have  held  that  such  bill  of  sale,  if  executed  bv 
tho  grantors,  would  be  bad ;  but  this  dedaitni,  though 
st«]>ping  further  proceedings  on  the  present  bul, 
would  not  prevent  the  granti"'  from  tendering 
another  bill  in  jiroper  form  ia  the  gnintors,  and,  if 
necessary,  from  executing  it  himself  as  their  attorney. 
Now,  as  to  the  other  two  points.  I  do  not  find  any- 
thing in  the  Bffls  of  flalft  Aots  iraibh  says  a  bill  of 
sale  must  be  executed  by  tito  grantor  in  person. 
Section  1(1  of  the  Aet  of  1882  says:  "The  execution 
of  every  bill  of  sjtlc  by  the  grantor  shall  he  attest©*! 
by  one  or  more  credible  witness  or  witnetssee  not 
being  parties  thereto."  This  is  undoubtedly  the 
strongest  section  on  the  subject,  but  it  does  not  say 
that  tho  bill  must,  unlike  any  other  deed,  be  executed 
by  the  grantor  in  person,  and  not  by  attorney.  Nor 
is  there  anything  in  tlie  schedide  to  tho  Act  that 
says  the  bill  must  be  executcxl  by  the  grrintor  in 
person.  Under  seotiou  10  of  the  Act  of  1878  the 
question  would  have  been  more  diffitalft  to  dseidei 
as  muh  r  that  section  it  was  neoSBSSty  that  the 
meiuiing  of  the  bill  shotild  bo  explanisd  to  the 
grantor ;  but  that,  section  having  beoi  W>poolod>  no 
annuuent  drawn  from  it  can  apply  here. 

uiien,  on  tiie  seoond  pofait,  it  is  said  that  the  grantee 
cannot  !)<■  such  attnrney.  But  on  this  subje<;t  the 
instrument  a}tj>oiutii);^  him  attomej'  must  be  con- 
sid(-retl.  The  iustriimeiit  can  only  ajpjily  to  a  statu- 
tory bill  of  sale,  for  that  is  tlie  only  sort  of  bill  the 
plaintiffii  can  bo  compelled  to  exeoute.  It  says  also 
that  it  mast  be  in  such  form  as  the  grantee's  solicitor 
may  reasonably  rccjuire  ;  but  it  must  also  be  pre- 
senti'd  to  the  grantor,  ami  thus  tln  re  is  no  danger 
of  the  grant^^'O  executing  the  bill  behind  the  back  of 
the  grantor.  Under  section  14  of  the  Judicature 
Aot  of  1884  the  defendant  oould  oome  to  the  court 
and  obtain  an  order  to  compel  the  pliynttfb  to  exnoute 
a  bill,  and  in  case  of  refusal  tho  court  could  nominate 
a  person  to  execute  it  for  them.  Tho  arrangement 
between  tho  parties  merely  renders  such  an  applica- 
tion unnecessary,  and  I  see  nothing  ineqnitabla  m  it. 
I  think,  therefore,  that  neilher  to  the  first  or  seomd 
point  do  the  objections  hold. 

Solicitors,  Savmdartt  Mimk^fiird,  BeimtU,  A  Co,; 
Htather  ^  Sons. 


Chan.  Div.  I  -  , 

K«lnwioh,J./  yah.  a*. 

Cave  r.  Crew,  (a.) 

J'rarticr  — -  Fhiidhif/s  —  Strikiiiij  nut  jilniiliiuji  —  Siott- 
mfttt  nf  claim  sefkiny  reliff  iwt  nihil  virit— 
/{.  S.  (■'..  I8H.3,  orif.  11),  r.  27;  ord.  20,  r.  4. 

lit/  th'-  writ  in  a  jiartnership  action  the  plaintiff 
daiimd  iiu  arroiiui  «/  (lie  jntrtnerahip  dealings  betwetn 
himadf  and  the  de/endant,  and  a»  i^fundion  rtttraining 
tlie  diffudant  from  dealin;/  ttrith  the  partntrship  a*frt«. 
Thi  filuiiitiff'  dilirerfd  II  titdti'iiu  ut  of  r/iiiin,  in  u  hirh  lie 
(tlUgtd  thai  the  dtj't  uduut  hud  imidr  o  rlaiii  rrprtsenlo- 
tiims  to  him,  on  the  faith  of  u-hirh  hr  jntid  tu  the  dtfemU 
a»t  a  premiwn  £1,500.  Be  abo  alleged  a  tmtrm  of 
eondnct  on  the  part  of  the  defendant  entitling  him  to 
•huiiiii/rx,  mid  claimed,  addition  to  the  rrlitf  aoiKjht  by 
th>  irrit,  (hi-  return  of  the  said  prr  mium,  and  danuujea. 

Jl'ld,  that  the  ttatement  of  claim  was  irregular,  inas- 
much at  it  sought  relief  aubetantiaily  different  from  that 
claimed  bif  the  writ,  and  operated  to  prevent  a  refervnas 
to  arMraiten ;  that  it  was  not  an  omraMpn,  mod^^lm' 

(a.)  Bepovtsd  by  Abhoij>  C(u)m,  Bsq.,  Bsirislsr^ 
•t-Isnr. 
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High  Coukt. 


Cave  v.  Crbw. 


Hion  COTTKT. 


turn,  or  exUHiioa  of  the  writ  wUhin  the  meanittg  of  urtL 
M,  n  4;  ami  that  U  nuui  bt  Orwk  ovL 

Uotioa. 

Tlio  jilnintifT  and  the  defendant  in  this  liction  were 
partuiTH  us  Hwrctrtrics  tc  proniot-ors  of  public  vmn- 
panieiH  iindt  r  a  deed  of  partnership  dated  the  17th  of 
November,  1890.  DiHj)uteB  having  arisen  b<jtween 
thom,  this  action  was  commenced. 

By  the  indoweinant  on  tha  writ  the  plaintiff  oUimfid 
an  Moonnt  of  the  partnerifaip  dealings  between  hnn- 
self  and  the  dcfcnriiint  nndc-r  the  said  articles  of  part- 
n('i-shij>,  and  an  iiijiiiictiuu  reNtniiiuiig  the  defendant 
fruiii  dispofiing  of,  or  charging,  or  othorwiHO  denling 
with  any  of  the  shares  stanaing  in  tlio  defendant's 
name  Gl>diMr*s  "BaytSi  Hotel  Cu.  (Liiuited),  of 
GhianiMTt  or  aiqr  other  uweto  w  effiMte  of  or  belong- 
inir  to  the  pwtnership  boamen. 

The  plaintiff  dehvered  a  stat^iuont  of  i  laini  which 
cuutainod  (»«<«•  alia)  the  followin<j  allegations:— 

Paragraph  I  alleged  that.  '•  in  urdtr  to  induce  the 
plaintiii'  to  enter  into  partuership  with  him  and  to 
pay  him  a  premium,"  the  defendant  had  reproaonted 
to  the  plaintiff  that  the  business  would  oe  more 
remanentive  than  farming  businesa,  and  had  promised 
the  plaintiff  tliat  tlic  proHtu  of  the  prouiotion  of  cer- 
tain companies  tln-n  ])roueedin^ should  be  regarded  as 
partnerhhi]!  i>rijiitH  if  the  piMi«u<f  ihioald  join  the 
defendant  in  partnership. 

Panffz^>li  2  alleged  that,  "on  the  faith  of  the 
repreeentttttooa,  and  relying  on  the  promise  aforeaaid. 
the  plaintiff  lold  hia  farming  business  and  stock,  and 
paid  tn  thr  <]i  fni'lunt  a  iin'riiiiiiii  of  I'l.'ilH),  and 
enti'rcd  uit<j  partiiiTHiiip  as  tyucretaries  to  prumutcrsuf 
public  companies  under  a  parfaiairdiip  dead  dated  tte 
17th  of  November,  18i)0." 

Paragraph  7  alleged  that  the  defendant  refused  to 
tnaafw  oartaia  abma  to  which  he  and  the  plaintiff 
had  become  entitled,  and  which  he  (the  defendant) 
had  V.  :  I  iiiiTi  ally  had  tninsft'rr('<l  into  his  own  name. 

Paiugraph  s  alh'ged  that  the  defendant  refused  to 
account  fur  various  shaii'H  and  sums  of  money  ropre- 
aentiug  remuneration  for  sorvicee  rendered  by  the 
plaintiff  and  the  defeu<lant. 

Paimgiapb  9  alleged  that  the  defendant  refused  to 
have  the  name  of  the  partnership  firm  on  the  partner- 
ahip  preniit>«'K,  but  that  he  hfid  kept  his  owB  name 

only  on  the  duor  i>f  tlie  partnership  office. 

Paragraph  12  alh  god  that,  "in  consequence  of 
such  refusal  as  aforesaid,  no  proper  books  of  account 
have  been  kept,  and  no  aimual  or  other  accounts  have 
been  taken  pursuant  to  the  said  iiartnership  deed." 

Paragraph  !•'>  uil'  g.  d  that,  "by  reason  of  the  con- 
duct of  the  flofen<l;int,  it  liti.--  Ix  couie  impracticahli!  to 
continue  the  partni  i  sliip  business,  except  for  the  ))Ur- 
pose  of  wiiiiliug  u]i  tlio  same,  and  the  cotisideraliou 
for  wliich  the  phimtiif  paid  the  aawe  premium  of 
£l,<>0()  has  failed,  and  the  plaintiff  haa  inomrred con- 
siderable loaa  and  damage." 

By  hia  atatvment  of  olaim  the  jtlaintiff  claimed :  (I) 
dissohition ;  ("J)  ur  -.mits  anil  iinjuini  s;  (.'{)  a  declara- 
tion that  certJtin  iiiulits  wfiv  purlncislup  property*; 
(1)  return  of  the  said  preuiiuiu  :  (.))  a  n-cciver  ;  ((j) 
an  injunction  to  restrain  the  defemiant  from  trans- 
fBRing  ahaiea  belooginflr  to  tha  partneniiip ;  and  (7) 


Thifl  was  a  motion  by  the  defendant  that  the  state- 
mcmt  of  claim  di'livtn  d  Ky  the  plaintiff  niiglil  be 
•truolt  out.  or,  in  the  altt  in  itive,  that  all  allegations 
and  claims  contuine<i  in  tlio  8ume  statement  of  claim 
which  introduced  or  contained  causea  of  action  not 
mentioned  in  or  made  by  the  writ  in  the  action  might 
be  struck  out,  and  that  the  plaintiff  might  be  ordered 
to  pay  to  the  defendant  the  ooeta  of  thia  motion. 
Tho  Bolaa  of  Gooftt  1MS»  oid.  20»  r.  4,  ptorida 


that  "  whenever  a  statement  of  claim  is  dehvered, 
the  plaintiff  may  ilMtain  alter,  modify,  or  extend  his 
ohym  withont  amendment  of  tha  indocaoiiMnt  of 
the  writ** 

W'liriniiiijUmt  Q.C,  and  J.  W.  BainfS,  for  the 
defendant,  in  aappori  of  the  motion. — ^The  statement 
of  claim  diadoaea  »  oann  of  aolaon  awbatantially 
different  from  that  disdoeed  hv  tha  writ,  and  ia 
therefore  irregular  :  Vnited  TeUfmone  Co.  (LimHed)  v. 
Tasltr,  1..  T.  N.  S.  s  vj.  •57  W.  K.  Dig.  1 1  J.  This 
dispute  oiiglit  to  be  referred  to  arbitration,  but  the 
stateuunt  <>f  claim  pnfantB  any  anoh  reference.  A 
<  tiai:ge  of  irand  ia  now  made  agahiai  na  of  triiich 
there  ia  not  the  aBghteat  iudioation  in  the  writ 

lietuihaw,  Q.C,  and  S.  (htmnoood,  for  the  plaintiff. 
— Xhe  claim  boUi  in  ti»  writ  and  in  tha  atatamapt  ci 
daim  ia  founded  on  the  same  aabject-mattar — the 

pjirtnership  d<x'd-  and  the  statement  of  claim  is  a 
more  altenttion,  nH>dilicatit>u  or  extension  of  tlie  wnt 
within  the  meaning  of  ord.  20,  r.  4.  Vuitrd  Tdrjihont 
Co.  (limited)  V.  Tadear  was  decided  under  ord.  18,  r. 
1,  and  ord.  19,  r.  27»  without  nlovanoa  to  ocd.  90^  r.  4. 

ITomin^fMt  Q,C.t  nfliad. 

KEKEWlcn,  .T.  -Tins  is  a  question  of  some  diffi- 
culty. On  the  one  hand  it  is  desirable  that  a  libi-ral 
construction  should  be  given  to  ord.  2U,  r.  4,  and 
that  the  exactness  of  pleadings  sliould  not  be  too 
strongly  insisted  upon,  but,  on  the  other  hand,  if 
there  are  to  be  plaadinga  at  all,  they  ahoold  defino 
the  j>oint8  at  iaaoe  ao  aa  to  aave  the  partiea  from 
being  embarrasw-d.  Tlien,  again,  though  I  am  very 
unwilling  to  increase  cost.s  merely  because  the 
plaintiff  is  desirous  of  making  some  separate  demand, 
it  seems  a  pity  to  put  obstacles  in  the  wur  of  a  refer- 
ence to  arbitration.  It  is,  therefore,  to  atoer 
clear  of  rooka  on  ona  aide  or  tha  other. 

The  writ  in  tUa  aetion  ia  of  the  aimpleat  diaraeter. 
It  asks  fi>r  partnership  ficcounts  atid  an  injunction  t« 
restrain  dealing  with  sharta  or  other  jiartnership 
asiH'ts.  Upon  this  the  defomlant  would  have  been 
entitled  to  a  stay  of  execution,  and  I  have  before  mo 
now  a  motion  to  refer  the  whole  matter  to  arbitration 
under  an  arbitration  dauae  in  the  paitaanhip  deed. 
I  think  those  aoconnta  ought  to  be  raiarred.  The 
Htat«mcnt  of  claim,  however,  entirely  prevents  any 
such  reference,  and  thia  point  is  iToportant,  as  it 
seems  to  afford  the  solution  of  the  difficulty. 

In  one  sense,  no  doubt,  tho  statement  of  claim  is 
an  alteration  and  an  extension  of  the  writ,  but  I  do 
not  think  it  is  so  within  tho  meaning  of  ord.  20,  z;  4. 
[His  lordship  read  the  panigrnphs  of  tho  statement  of 
claim  redtod  above,  and  continued  : — ]  The  plaintiff 
here  alleges  representation  and  a  cmu-si'  ut  nundnct 
on  the  part  of  the  defendant  entitling  hitu  to  a 
return  of  tho  premium  and  damages.  Mr.  Kenshaw 
aaya  tiiat  these  allegations  ooxild  not  have  s(tp^>i>rted 
an  action  of  deceit.  Tlrtf  may  he  so,  but  the  infer- 
ence is  that  they  were  im properly  made.  Now,  there 
is  no  indiciition  of  all  this  in  the  writ,  nor  is  it  even 
adumbrated.  The  stateiucnt  of  claim  is  entirely 
hostile,  and  prevents  the  beneiicial  order  for  refertmoo 
to  arbitration  which  might  otherwise  have  been  made. 
Therefore  I  think  the  statement  of  claim  is  irreglllar. 

That  being  so,  what  ought  I  doP  I  cannot 
settle  the  plaintiff's  pleading  for  him.  I  think  the 
proper  order  to  make  is  that  the  statement  of  claim 
i  be  struck  out,  liberty  being  given  to  the  plaintiff 
within  a  reasonable  time  to  deliver  another  in 
accordance  with  the  indorsement  on  the  writ.  If  ha 
deaina  to  amend  hia  writ,  I  must  give  him  leave  to 
do  so  on  paying  the  costs.  The  plaintiff  must  pay 
the  coeta  of  this  motion  and  the  ooets  thrown  away 
by  raaaoB  of  tha  ddivaiy  of  tha  atita—aBit  ol  daim. 
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Bbadbuky  v.  Wild. 


HlOU  C!OUBT. 


■ddiqg  the  oosta  of  the  deleoduit'e  motaon  to 

<  kitors  for  the  defsndaiit,  LoveB,  Son,  A  iH^fieU, 

ktLatkrti  it  Svn,  Etrenhot. 

SaUetton  for  the  plaiiitifF,  Howard  d;  Shelton. 


Bradbury  v.  Wild,  (a.) 
Miinrf  Kxitiy — Morfffafjr  -Provino  for  redemption  — 

Omiract  o/  ineinlKnhip  and  o/  tnurtgaye — Liability  of 


A%  advanced  mnnher  of  a  bnildituj  sficiety  executed  a 
ntftgt  in  favour  of  the  tociety,  the  pronto /or  rwkmp- 
Um  king  upon  payment  of  "  the  mvenU  fiMU,  whiher 
nmiHng  of  monthly  tnh/irripttotu,  fines,  interest,  or 
<Aer  payments  which,  under  the  constitution  of  the  said 
"ridy  and  the  rules  and  ret/ulations  thereof,  ought  to  be 
'7  Aim  yaid  in  resjiect  of  the  share  or  shares  by  virtue  of 
money  is  now  or  shall  be  heret^fter  advanced  to  him 
bftkttnuteea  of  the  said  toeiety."    At  the  date  of  the 
mnilfige  the  rules  of  the  society  did  not  jtrovide  for  any 
f>!nhHlion  hy  iidifiiirid  memltfrs  in  retptci  if  Ic^sr.i  ; 
t»<  after  the  date  of  the  mortgayr  tlie  rules  were  atntndni 
M  M  to  give  the  directors  power  to  direct  a  levy  himju 
memben  to  providt  for  contrUmUon  to  Utm$»   A  levy 
'otdnlynuidemderth9nib$  at  ammM,  Themart- 

Htld,  tiuit  t/te  nu/rtgagor^s  coniruct  was  otie  of  member- 
and  mortgojfe  oom6uwd;  that,  by  virtue  of  it,  he 
vat  boismd  iy  the  amended  nde$,  tMhoi^h  the  mortgage 
•i"d  did  not  refer  to  the  rules  "for  the  time  being  " ;  and 
tiat,  therrfrrre^  he  was  not  entitied  to  redeem  except  upon 
iiyimut  of  the amomUqfthe  imy  t^pporUeaed  m  raqMct 

'/  kit  ihares. 
Adjoomed  suniiuuus. 

'Hie  defendaDt«  were  thr  prcst'nt  trustees  of  the 
Qamidan  Anu  Benefit  Bailding  Sooiety,  whieh  was 
e«teI>HilMd  in  1871,  and  was  noi  incorporstol  nnder 

the  Buildine  S*>(  i<  ties  yVct,  1874. 

Samuel  Brudburj-,  the  ploiutiiF,  haviug  btjcoiiu'  u 
member  of  the  soaety,  received  an  advanoo  of  £120 

'  ''<;«pect  of  two  sharee,  and  executed  in  faToar  of  the 
-e^  ft  mortgage  of  freehold  property  as  aeoarity  for 
that  sum  and  Tor  further  fwlvances  up  to  £"2,'>00.  By 
tile  mortjB^age  deed  it  was  providtnl  thjit  the  mortgagor 
'boald  be  entitled  to  redetnn  if  ho  should  "  from  time 
to^  time  duly  pay  the  yearly  rout  to  which  the  pre- 
mises are  liable,  and  also  the  several  sums,  whether 
eoniisting  of  monthly  subscriptions,  fines,  intereet,  or 
ottier  payiuents  which,  under  the  constitution  of  the 
vdd  s  n  il  ty  Mid  the  rules  and  regulations  thereof, 
jught  to  be  .  .  .  paid  in  respect  of  the  uhare  or 
(hares  by  virtue  of  wliich  money  in  or  shall  hereafter 
«  advanced  to  him  by  the  trustees  of  the  said 
•odety.**  The  mortgagor  oovenanted  that  he  would 
■'July  i>ay  the  several  sums  which,  under  the  consti- 

Jtiun  of  the  twiid  society  and  the  ruloH  and  regula- 

■TiS  thereof,  and  the  jprovisiona  herein  contained, 
aght  to  be  paid  by  huu."  The  plaintiff  received 
uuMr  •dvaooes  to  flie  totel  nBoant  of  £2,490  in 
meet  of  41^  shares. 

At  the  dat«  of  the  mortgage  the  following  were 
moDg  the  rules  of  the  society  : — 

"Rule  ol.  (Withdrawals).    Any  member  who  has 

,o.J  Reported  by  AakoU)  Qlotxb,  Bag.,  Bariiater* 


not  reouivod  any  advaaiM  on  his  or  her  shnte  or  diarai 
may,  upon  giving  one  lunar  month's  prerionB  notioe 

in  writing  to  the  Rccrotary,  within  the  first  year  from 
the  date  of  his  or  her  stih«(crihing  for  such  shaiv  or 
sliares,  to  be  withdrawn,  receive  back  the  not  money 
by  him  or  her  aubacribed,  without  interest ;  and  after 
me  expiration  of  the  first  year,  any  siioh  member, 
upon  giving  notioe  as  aforesaid,  shall  be  entitled  to 
withdraw  ma  or  her  share  or  shares,  with  interest 
thcnon  after  the  rat«  of  fiv(!  pounds  jter  iitiniim 
compound  int4>rest  commencing  from  the  i;ud  of  the 
first  year  of  his  or  her  nubscrihing  for  such  share  or 
shares  as  afocesakU  leM  one-twentieth  pttrt  of  such 
interest,  and  the  snm  of  one  shilling  for  eseh  share. 
Half  and  quarter  shares  in  jin  jHirtion.  The  diri>otorH 
shall  have  full  power,  from  tune  to  time,  to  limit  the 
number  of  shares  to  be  withdrawn  in  any  one  month. 
AH  appliofttions  for  adniMMS  shall  have  priority  ont 
notices  of  withdnwals ;  aad  if  more  then  one  mem- 
ber give  notice,  they  shall  \ie  entitled  to  be  paid  in 
rotation,  according  to  priority  of  notice.  Xo  member 
shall  be  entitled  to  receive  back  liis  or  hei  KubHi  rij>- 
tion  money  and  interest  until  all  tines  and  forfeitures 
due  from  such  member  at  the  time  he  or  she  shall 

E'vc  notioe  to  withdraw  be  paid,  and  if  not  paid  shall 
I  deducted  from  such  member's  money  ana  interest. 
All  fines  to  ce^e  aft<!r  notice  given  as  aforesaid." 

"  52.  (Power  to  Kedeem.)  If  any  momlxT  who 
Hhuil  have  executed  a  mortgage  to  the  society  shell 
be  dsiiroiis  of  peering  off  and  redeeming  the  smb^ 
sobh  member  may  do  so  after  tiie  expiration  of  four- 
teen days  from  the  service  upon  the  8(!cretary  of  a 
notice  in  writing,  signed  by  such  member,  of  his  or 
her  intention  so  to  do,  by  paying  to  the  treasurer,  in 
(oe  som*  the  whole  of  the  numeys  that  may  be  doe 
fimn  him  or  her  to  the  miA  society,  sobjeot  to  the 
same  terms  as  rontaiiie<l  or  mentioned  in  rule  61." 

"01.  (New  liules.)  The  soci('ty  shall  have,  from 
tiiiie  to  lime,  the  jKiwer  of  making  new  rules,  and  of 
amending  any  of  the  rules,  so  as  such  new  rules  or 
amendmeiiti  oe  made  in  accordanoe  wifib  10  Geo.  4, 
c.  56,  s.  9,  Mid  doly  certifled." 

Subsequently  to  the  mortgage  the  rules  of  the 
society  were  aUere.l,  and  the  alterations  were  duly 
certified.  These  alterations,  ao  far  as  material  were 
as  follows  : 

"  Ihile  di.  Omit  the  words  *  oomwmnd  interest.' 
Besdmd  the  portton  eommenemg  with  the  words, 

'  And  if  more  than  one  member  give  notice  ' ;  mid 
ending  with  the  words,  '  All  tines  to  cejuse  after  notice 
given  as  aforesaid,'  and  substitute'  the  following : 
'  Before  any  withdrawals  can  be  made,  if  it  shadl 
appear  tiiat  tiie  profits  of  the  society  shall,  from  anv 
cause,  not  be  snffi(nent  to  meet  the  interest  credited, 
or  to  bo  credited,  to  the  shareholders  as  aforesaid,  or 
if  a  loss  shall  have  aris»'n,  or  Imj  Ukely  to  arise,  through 
any  property  or  properties  which  the  societpr  holds  as 
mortgagees,  which  the  contingent  fund  is  fnsufiioient 
to  luake  good,  the  directors  shall  have  power  to  direct 
a  levy  of  such  sum,  on  or  from  any  unodvanocnl  share 
or  shares,  hereafter  U)  1m'  puid  in  advano-,  as  will 
cover  all  deficiency.  Witlidrawals  shall  be  i>aid  in 
rotation,  according  to  |>riority  of  notice,  exoept  in  the 
case  of  the  decease  of  a  member,  when  jpqpinent  shall 
be  made  as  soon  as  possible  after  expiration  of  the 
notice  of  withdniwiil,  jirDvided  all  sIimd  i  ir  Ifiimsin 
respect  of  which  imtn  e  tor  any  advance  or  rejiayment 
has  been  received  1)}  the  society  shall  have  been 
advanced  or  ^d  off.  Shares  in  course  of  withdrawal 
shall  be  subject  to  sadh  dednctions  as  the  directors 
may  require  to  meet  any  losses  of  the  society.'  " 

"  Rule  -'yl.    Add  to  the  end  of  rule  j2  the  words 
'  us  ami'nded.'  " 

In  accordance  with  the  roles  so  altered  the  directors 
o(tbesooi«tyniolved«tl»t  •  tovy  of  U.  lid.  in  tte 
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Bbamrtbt  v.  Wits. 


HioH  Otnncr. 


pound  ctorifog  be  made  on  an  dinea  at  pretant  in  fhe 
KNMty  withdrawn  or  expiring." 

Upon  tho  plaintiff  piving  notice  of  his  intention  to 
pay  ( iff  the  iiinrtffag.  •  ho  was  f  umishod  with  an  account 
which  debited  hiiu  with  tho  sum  of  £58  Ids.  2d.,  as 
the  proDortiou  duo  from  liim  in  respect  of  hUl  abates 
under  the  said  lery.  Tho  plaintiff  then  t«'ndprod  to 
the  sooiety  a  mini  of  money  which  was  insufficient 
upnii  tho  footinfr  that  fliis  Hum  of  £.58  l,js.  'Jd.  was 
owiii-^  hy  him,  and  the  society  refused  to  accept  such 
tenrhT. 

This  was  an  oiiginating  •ommons  by  the  plain- 
taf.  Baking  for  an  order  for  redemption  and  for 
usn^  aocounta  and  iiuimries,  and  thai  directions 
mwht  be  given  that  tho  defendants  were  not  entitled 
to  debit  the  phuntiff  with  thsMidanm  of  £88  158, 2d. 

rtfmh.iw,  Q.C.,  and  fiohi/,  for  tho  plaintiff.— Tho 
mortgagor  is  not  bound  by  the  rules  made  subsequent 
to  hia  mortgjige  :  /«  rt  Nonvi,  /,  and  .\<,r/,>lk  Pi  niiannd 
Utwfit  Buildiug  Soditg^  a4  W.  B,  103,  1  Ch.  D.  481. 
In  W%Ufm  V.  Matt  PkMing  B«ildin>/  Hocidy,  a?  W.  R. 
aeSn.,  22  Q.  B.  D.  3siu.,  and  n,.„uh>  rg  v.  NoHhnml>er- 
land  Duildiwj  Socirl,/,  M  W.  K.  368,  22  Q.  B.  T).  373, 
there  was  a  reference  in  the  mortgagw  to  the  i-ules 
"  the  time  being,"  and  these  OMea  are  therefore 
dimtngnishable. 

They  referred  also  to  the  following  awes :  TokJ,  v. 
North  British  Buililintj  Sf  itt,/,  3.5  W.  li.  413,  11  App. 
Cas.  489;  Brownlir  v.  S  App,  Cas.  235,  31 

W.  R.  IHg,  2S  :  ItHcih  V.  I.urdonny,  3d  W.  B.  860,  66 
U  J.  Cb.  437;  Baihs  v.  Sunderbttvi  Emtitalk 
IndiutritU  Sodttyt  66 1*.  T.  N.  S.  808.  35  W.  fi.  Dig. 
100;  Durham  V.  Nmihumhrrland  Itnildiiuj  Socirtif,  til 
L.  J.  Q.  B.  473.  s  Times  L.  R.  428,  40  W.  R.  D: 
29;  /«  rr  BriUmuia  Building  Ovcittv,  66  L.  T.  X. 
106,  40  W.  B.  Dig.  SO. 

Hopkhmm,  Q.V.,  and  ().  L.  Clart,  for  tho  dofend- 
S?f*~if ®  j"*^'"^**  Cotton,  L.J.,  in  H  ilton  v. 
Mtle$Flatttng  Building  8.>drtf,  and  Fry,  L.J..  in 
Mtatier^  t.  Horthumlrrlund  flin'ldiwj  Soritti/  show 
*hat  then"  d^dsion  would  have  been  the  same  if  the 
words  "  for  the  time  being  "  had  not  boon  used.  The  1 
plaintiff's  contract  was  one  of  membenhip  as  well  as 
of  mortgage,  and  therefore  carried  la  grtmio  the  right 
^rthe  society  to  alter  its  rules:  see  ue  judgment  of 
Fiy,  L.J.,  in  Sotenbrrg**  nt«r. 

Tliey  referred  also  t<i  Wnlhm  v.  /vA/,  ,  ;5;j  W.  K.  417, 
10  App.  Chs,  33,  and  I„  re  We«t  Uidina  0/  I'urkahirt 
^^rm<iu,ud  Btn^  Building  Boddg,  88  W.  B.  876, 
4o  On.  1),  40/. 

Buiy  replied. 

KXKEVXCH,  J. — The  mortgage  deed  com  men  cos  as 
thongb  it  were  a  mere  n  .Tilrnct  between  a  m-irtfc^apjr 
and  mortgagees,  and  as  tlj.mgh  it  had  nothing  to  do 
with  the  society  at  all,  except  that  the  mortgagei  s 
are  described  as  the  trustees  of  the  building  society  ; 
but  when  tho  mere  oonTeyanoe  to  tiie  mortgagees  is 
passed,  and  we  come  to  those  provisoes  whi.  h  decla^(^ 
what  the  equity  of  redemption  is,  then  it  is  at  once 
seen  how  membership  of  the  society  comes  in.  [Ilis 
lordship  read  the  proviso  for  redemption  and  the 
covenant  set  out  above,  and  oontinned:— ]  This  is 
neither  an  ovdinary  mortgage  contract,  nor  an  ordi- 
nary contract  of  a  member  with  a  building  society, 
but  it  is  an  amalgamatiuii  cf  the  two  — a  contract  by 
a  mi>)ijbL'r  of  a  building  society,  who  is  to  receive  an 
advance  in  respect  of  his  membership,  and  of  his  con- 
veyance to  the  society  of  his  property.  Apart  from 
•uthonty  I  shotdd  We  thought  that  the  rules 
'werred  to  meant  those  which  bind  him  as  a  member, 
and  if  there  were,  as  in  fact  there  is,  a  power  on  be- 
half of  the  society,  subject  to  certain  restrictions,  to 
vary  these  rules  from  tine  to  Hbho,  Hm  vaaed  rules 


would  still  be  binding  on  him  for  the  purposes  of  thi« 
contract,  Ixxauso  it  is  an  essential  term  of  it  that  hi- 
enters  into  it  as  a  memlK-r  of  the  society.  That  wis 
the  opinion  of  Cotton,  L.J.,  in  the  Afilta  I'latiii,^  cu*?, 
where  he  says:  "  One  would  cxDe<-t,  thimfore,  if  tin 
new  rules  were  proi)erly  made,  }ia%nig  u  pfani  to  the 
laws  regulating  the  8<x;iety  and  to  th<'  oiigiuul  rnl«, 
that  tho84^  new  rules  would  regulate  his  jioaitiuu  iii 
regard  to  the  security,  it  being,  as  was  rightly  con- 
tended for  the  appellant,  not  an  ordinaiy  moitg^t 
to  seoore  the  payment  in  twms  of  »  demnte  ran  of 
money  due  and  payable  by  the  mortgapir  to  tLe 
society,  but  to  secure  the  due  payment  by  iiim  ui  tk 
periodical  payments  and  fiues,  and  any  othi  r  moneys 
which  lie  was  bound  to  pay  as  a  mombur  of  th« 
society."  That  paaBa|^  seems  to  me  to  indicate  what 
would  be  the  proper  bmit  of  the  obligation  of  tho  nev 
rulsa.  New  rales  which  alter  the  contract  would  nut 
be  binding  on  him  ;  new  rules  inconsistent  with  tbe 
constitution  of  the  society  of  which  he  wu  s  owm> 
ber  would  not,  OT  might  not,  be  binding  on  him ;  but 
rules  which  are  oonosniad  with  OtB  psriodicslay- 
raents  of  fines,  or  any  other  same,  are  roles  wWm,  n 
far  from  altering  tho  contract  or  being  inconswtenl 
with  it.  seem  to  me  to  be  according  to  the  contract. 

Till  11,  afcaiii,  Cotton,  L.J.,  in  the  same  case.  s»yi-  - 
"  It  is  true  that  those  rules  may  throw  a  hesna 
burden  on  the  nlamtiff,  by  requiring  Um  to  psf  s 
larger  sum  for  the  redemption  of  the  mortgage  thu 
the  old  rules  did,  but  that  is  not  an  alteration  of  hi> 
contract.  Tlis  contract,  as  I  reail  it,  wjis  tlirit 
would  nay,  not  mcn'ly  what  tho  then  existing  rule* 
requirea,  it  is  not  confined  to  that,  but  whatefitr  Ifas 
rules  of  the  society  for  the  time  beias  might  n|H* 
him  to  pay  as  a  member.  To  Say  timt  the  nswndei 
do  not  apply  would,  in  my  opinion,  be  to  ;Jt<T  th* 
contract."  The^e  passages  of  Cotton,  L.J.  s  juis- 
ment  show  that  his  view  was,  as  mine  certaiiily  ii. 
that  you  would  expect  in  sudi  a  coutiact  thst  tlie 
obligation  of  llie  new  rules,  properly  made,  woald  be 
thrown  on  the  members,  pro\'ide.l,  of  c  nirse,  that  tb« 
nili  H  wer<'  fairly  within  what  uiiglit  he  in  the  contm- 
platioii  of  the  parties,  and  therefore  not  inconsi^tw!". 
with  tho  contract  or  against  the  constitution  of  the 
society. 

The  plaintiiy  says  he  is  not  a  withdrawing  maBb«; 
but  tho  result  of  rule  52  is  that,  as  far  as  poflilli^ 

regulations  affecting  withdrawals  shall  be  ay>plied  lO 
cases  of  redemption,  and  a  mcmlxr  who  is  reiieemini;. 
wheUier  he  be  withdrawing  or  nut.  must  have  his 
acooont  taken,  as  between  biuuell  and  the  society,  od 
the  same  basis  as  the  withdrawing  mmnber  aooorains 
to  rnle  51  as  amended.  Of  course,  he  is  entitlM 
to  sjiy  all  tho  rules  must  be  strictly  obsenrfl 
and  that  there  must  not  bo  too  large  a  sum  <lt- 
ducted,  but  in  this  case  there  is  no  suggi^tion  ui 
want  of  hmna  fidn.  The  directors  hsvn  kept  their 
accounts  and  have  estimated  tho  loss,  tbe  resnlt  b«n|! 
that  the  plaintiff,  in  resijcut  of  his  4 1  ^  shares,  is  deWed 
with  £.jK  1.18.  2d. 

Now  with  regard  to  Bo$mf>trf/  v.  A'"rfA>/i«/<ria*i 
liitildiiig  S<,c{'(y  and  WV/son  V.  ^^llfs  rial4ii,>j  BwiUi»§ 
i'i'-i  idi/,  in  each  ol  these  oases  the  words  "  for  thr  time 
being  "  ooonr.  The  general  principle,  bowerer,  witk 
which  Cotton,  L.J.,  commences  in  the  pasMg* 
which  I  tinit  read  from  his  judgment  in  the  i^<V« 
I'lattiii'j  last  points  to  rules  either  having  or  not 
having  the  words  "  for  the  time  being."  ]* 
Rotenhtrg't  ea$e  the  point  came  before  Um  eotfft  s|sii. 
That  case  was  tried  Iwfore  Day.  .T..  without  » jnij. 
and  he  gave  judgment  fortlio  in  )rtg.'igor.  The  Coart 
01  Appeal  revcrj^ed  the  learned  judge,  on  tho  gmuixl 
of  the  decision  in  the  Miies  Platting  case,  which  n* 
not  dted  to  Day,  J.  That  is  not 
beMOM  w«  know  tiiat  Day,  J.,  oaaw  to  •  < 
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oniettered  by  authority,  atlverse  to  that  which  is  here 
msisted  on  by  the  suoibty  an  the  right  oouclusion. 
lad  Siber,  M.&.,  i«rted  hiB  dfldaion  entirely  on  the 
JUKni«Ai9eiu«,ual80didBowni,Ii.J.  Fry.L-J.. 
h'jTever,  gave  a  judgment  which  certainly  makes  me 
tlunk  tiat  he  would  not  only  have  decided  the  Alt  It  s 
fjitting  (tut  as  it  was  decided  on  the  words  then 
Ware  the  oooit,  but  would  have  gone  further,  and 
hire  decided  Uimt  fhe  memiber  waa  bound  by  tbe 
•Itowl  rales  even  without  the  wonls  "for  the  time 
Wing."   He  said  : — "  It  is  obvious  that  the  ])Ofdtiou 
f  .1  iinirtgagor  in  the  ca.s(>  of  a  mortgftjLre  to  a 
bdildiflg  aociiity  Ls  by  no  means  the  same  m  that  of 
■  flODUy  mortgagor,  and  that  his  rights  must  \x} 
■tn  or  1688  affocted  by  tho  contract  of  atataberHhip, 
H  vtD  u  hf  tbe  oontract  of  mortgiige.   It  is  equally 
3j|arent,  I  think,  that  the  i ontnict  of  memlxTship 
carrit*  III  itrtmio  the  right  on  the  part  of  the  Hociety 
to  alter  the  rules  from  time  to  time.    That  right  is 
gino  by  itetttte."   The  Loid  Jnitioe  did  not  &dde 
Aft  point  wbidi  is  now  before  me,  bat  be  bw  given  • 
5tmDg  indication  of  whnt  ho  wouM  have  decided,  find 
Gotten,  L.J.  8  mind  t«ndi'<l.  1  think,   in  thr  sjuno 
direction.    My  mind  certainly  go*'8  vfry  much  in  tluit 
<iinction.   It  seems  to  me  that  a  member  seeking  an 
idnaoB  on  tbe  terms  of  bis  obeerving  the  rules  of  tbe 
nciety,  and  making  a  contract  which,  although  one 
of  mortgage,  is  also  one  of  membership,  must  be  hold 
Vianil  hy  tlii-  rules  from  timo  to  tin>o  made,  so  long 
«  th«>y  are  consistent  with  his  contract,  and  that,  as 
FVy,  LJ.,  said,  tbe  two  tbings  are  so  intertvdned 
flit  yon  OMUBOt  aepninite  the  contract  of  membership 
from  tiie  oontmct  of  mortgage .   The  plaintitf,  there- 
faCB,  must  be  debited  with  this  sum  of  jCM  15l.  Sd., 
•■d  an  aoooont  taken  on  that  footing. 

Solietton,  L.  Syket,  IfaiuflMstor,  for  /.  Cbofo,  Hyde ; 
^  hn  CZayfoN,  Mnnaiiwter,  fotT.dO,  F.  Drinkwakr. 
Hyde. 


Feb.  20. 


Chan.  Div.  I 
Vaaghan  Williams,  J.  / 

In  re  BiDWELL  BUOTUEBS  (LIMITED),  (a.) 

Ompany — fVindituj  up — Vctinff — Bxtroordinmy  rtto- 

lut\on—ProTie4—C(mii«>  !'^  Art,  1S(V2.  fil,  129; 
KhtduU  I.,  TabU  A.,  c/ui<«,s  42.  43,  48,  ol. 

Wktre  a  eompanij  in  governed  hi/  artidet  tohith  providf 
ihit  "  vt'teji  may      i/h'tu  liflur  jxn^fiialhj  '  r  hij  proxtj,''' 
/ruri'j  may  be  rnuntid  in  iuarUniimj  the  three- fonrtht 
Mj<jrit\f  rt'/uired  for  the  jmsting  an  estravrtliimry  reso- 
iutioH  tw  •edioH  ol  of  the  Vompanut  Act,  1862. 
Tbe  CUoiie  Rngme,  Ac.,  Co.,  62  L.  T.  N.  B.  846. 

■/'"•«/ion«Z. 

In  re  Horbury  Bridge  Coal,  Iron,  and  Wagon  Co., 
-'T  IF.  &  483. 11  Ch,  D,  100,  dittiti9vi$htd. 

Petition. 

This  was  a  shareholder's  petition  that  the  above- 
runifl  coiiijiany  niiplif  \tc  wound  uj)  by  thu  court,  or 
m  the  altemativo  that  the  voluntary  wiudiuK  up 
flril^t  be  oontiniied  snbjeot  to  tbe  anpervisioa  of  the 


Tbe  company  was  incorporated  in  1889  under  the 
mfianies  A<.t9,  1862  t>  l^^i].    The  company  was 
iL'Tjvemed  by  Table  A  so  fur  an  the  articles  hereafter 
referred  to  were  concerned. 

On  tbe  27th  of  Jnoosiy,  189S,  n  genenl  meetiag  of 
ttie  company  was  bdd  and  an  extraordiaaiy  resolu- 
tion jjiissi  fl  that  the  company  tnuld  not,  by  reason  of 
Its  liJibiHtioH.  continue  its  lju>m.  ,ss,  and  tnat  it  wsis 

(a.)  Reported  by  V.  VK  3.  Fowjlk,  Esq.,  Batzisier- 


advisable  to  wind  up  the  comf>any  voluntarily.  The 
reeolutiou  was  declared  duly  carried  and  entered  in 
the  minute-book,  but  the  three-fourths  majoritj  r»» 
quired  by  seotioo  61  of  fbe  Companies  Aot,  1809, 
could  not  be  arrives!  at  except  by  i ouiitiiifi:  tlie  votes 
of  certain  members  who  were  nut  present  in  per»uu 
but  were  zepNssnted  biy  praxiaB.  Mo  yM.  was  da- 
mauded. 

Tbis  petition  was  presented  on  tbe  3rd  of  Febni' 

ary,  1893,  and  the  petitioners  disputed  the  validity 
of  the  resolution  for  voluntary  liquidation,  on  the 
groimd  that  thn  votcH  of  proxies  had  been  ad- 
niitttHl  among  the  votes  uf  those  constituting  the 
statutory  majority. 

Tbe  materiaL  nlnnsns  of  labia  A  are  tbe  follow- 
ing 

42.  "  At  a  nneral  meeting,  unle.s8  a  poll  is  de- 
manded by  at  kast  five  members,  a  declaration  of  the 
chairman  that  a  resolution  has  been  carried,  and  an 
entry  to  tbat  effect  in  tbe  book  of  proceedings  of  the 
oompany,  sball  be  sofBoieiit  evidenoe  of  fbe  Iset,  witb- 
out  proof  of  the  nmnber  or  proportion  of  the  votSS 
r(!«orded  in  favour  of  or  against  such  resolution." 

IH.  Yotea  maj  be  givan  aitber  peirsoBaHy  or  bj 
proxy." 

Clause  43  provides  for  the  case  of  m  poll,  and  clause 

51  gives  the  form  of  instramsnt  to  be  naed  in  qtpoint- 

ing  a  proxy. 

('.  K.  K.  Jrid-iuM,  for  tbe  petition. — ^Ilie  resolution 
to  wind  up  voluntarily  was  not  validly  carried,  bfr> 
cause  it  was  only  carried  by  means  of  proxies,  and 

the  regulations  of  the  company  did  not  allow  meml>ers 
to  vote  by  proxy  except  in  the  case  of  a  poll,  ^\^le^e 
by  the  regulations  of  a  company  voting  by  proxy  is 
allowed,  proxies  cannot  be  used  on  a  show  of  hands, 
but  a  poU  must  Urst  be  tsikflD :  Re  ffcrhttry  Bridge 
r,v7/.  /rnu,  and  Wtujon  Co.,  L'T  W.  It.  4.13.  11  Ch.  D. 
1U!>;  Buckley  on  Companies, tith<<l.,p.4H3.  [Vauohaw 
Williams.  J.,  referred  to  Tht  ( \ilitric  Enyim,  d  r.,  (  '«>., 

52  L.  T.  N.  H.  84(>,  the  headnote  of  which  is :  "  At  a 
general  meeting  of  a  oompany,  where  by  its  articles  of 
association  voting  by  proxy  is  allowed,  proxies  can- 
not be  used  upon  a  show  of  hands,  but  a  i>oll  must 
first  be  taken."] 

Unn»(U,  for  the  voluntaiy  liquidator  and  a  majority 
of  thi"  shareholders. — ^Tbe  resolution  is  perfectly 
valid.  Clause  4S  of  Table  A  is  grnenil.  iiinl  is  not 
restricted  in  the  way  Huggt'steii.    Clause  r>l  which 

E'vesibaform  of  proxy,  i.s  also  perfet  tly  general  in  ita 
Deuago.  fiaotian  dl  of  the  Comi>anies  Act,  1862, 
enaoles  members  to  vote  by  proxy  in  oases  where 
"  by  the  regulations  of  the  company  proxies  are 
allowed."  That  is  the  case  here.  In  The  Calorie 
Engine,  d:c.,  Co.  the  articles  are  not  stated  and  the 
point  does  not  seem  to  have  been  arj^ued. 

rattieetm,  for  shareholders  who  supported  the  peti- 
tion. 

Hrniu'r.u  D<ir;,  <  and  Clj/deaiiUe,  for  oreditors  sup- 
porting the  petition. 

./'  /(A  ui.i.  in  reply. — Tlie  casti  of  'i'he  I  \ilortc  Engine 
<l  '-.,  <'('.  is  conclusive  on  this  point. 

He  also  referred  to  In  re  Haven  Qntd  Mining  CSa., 
30  W.  B.  389,  20  Cb.  D.  161 ;  Beg.  ▼.  0«vemm«»t 
,S7„<A  luvfutmruf  (\,..  3  Q.  B.  D.  442,  20  W.  R.  Dig. 
47;  lit  re  Chili twjtvn  Iron  Co.,  33  W.  li.  442,  29 
Cb.  D.  160. 

Vat  (Ui.vx  WiLLLeMs,  J.  -I  hav(  <  ntue  to  the  con- 
clusion that  these  votes  of  members  who  were  present 
only  by  proxy  can  be  taken  into  consideration,  even 
though  were  is  no  poll.  My  attention  has  been  called 
to  a  case  of  Tht  Cmoric  Enginet  Ac,  Co,  daoidad  by 
Kaj,  LJ»  (than  Ssgr*  J*)*  I  do  not  know  what  war 
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the  portioalar  articles  of  asaociAtio<i  in  flisfe  OMe,  and 

the  question  now  before  me  does  not  appear  to  have 
been  argued.  Thougli  I  should  pay  the  greatost 
poasiblo  attt'iition  to  any  ilccision  of  Kay,  Ij.J.,  I  do 
not  consider  1  am  hound  by  that  decision.  My  attrn- 
tion  was  also  called  to  the  case  of  In  re  riorim  !/ 
Bridge,  <fcc.,  Co.,  but  nobody  has  suggested  that  the 
point  which  I  have  now  to  decide  was  decided  in  that 
cue.  It  ia  said  that  the  principle  laid  down  bv  Sir 
O.  JTeosel  in  that  case  is  {>ructica11y  decisiTe  of  the 
matter  whicli  T  liavo  now  to  (Ictoniiiiic.  T  do  not 
liiink  BO.  All  that  was  docidud  in  that  case  w&h  tliut 
that  if  you  have  a  meeting  of  members  present  in 
person,  the  common  law  mode  of  aaoertaiiiiiigthe 
TOtes  applies- namely,  hj  a  show  of  hudi.  '^Iliat 
case  docs  not  decide  what  is  to  be  done  in  the  MM  of 
persons  present  by  proxy  only. 

In  those  circumstances  T  have  to  decide  for  the  first 
time  the  proper  mode  of  taking  votes  at  such  a 
meeting  as  that  in  the  present  case.  I  think  the 
proper  mode  is  for  the  ohairmaa  to  ooont,  not  only 
tiie  votM  of  the  memben  piMont  in  penon,  but  bIm 
thOM  of  members  preaent  by  proacy.  Clause  48  of 
Table  A  applies  to  this  company.  Clause  48  of 
Table  A  provide?*  tliiit  "votes  may  be  given 
either  ptsrsonally  or  by  proxy."  Prinui  fndt  that 
meana  on  all  occasions  when  voting  has  to  take 
pla«e.  Section  51  of  the  Companiea  Act,  1862,  pro- 
vidM  that  the  Toting  in  the  can  of  a  apeoial  leaola- 
tion  aball  be  "  by  not  less  than  three-fourths  of  such 
members  of  the  company  for  the  time  being  entitle<l, 
according  to  the  regulations  of  the  company,  to  vi;t<' 
as  may  be  present  in  person  or  proxy  (in  case  where 
by  the  regidations  of  the  comjiany  proxies  are  al- 
lowed), at  any  general  meeting,"  &c.  This  ia  a  oaM 
where  "  by  the  regulations  of  the  company  "  proxies 
•re  allowed.  In  these  circumstances  you  cannot  get 
a  resolution  passed  unless  there  are  present  three- 
fourths  of  the  members  in  peraon,  OT  by  pioxy  in 
casas  whoro  proxies  are  allowed. 

It  seems  to  mo  impossible  to  say  that  you  are,  by 
your  mods  of  counting  the  votes,  to  exclude  tlioae 
penona  who  are  preaent  only  by  proxy.  It  ia  aaid 
that  all  persons  present  by  proxy  can  be  counted  if  a 
poll  is  demanded,  and  that  that  is  the  only  way  in 
which  their  voii  i-  is  to  be  heanl.  It  seems  t^)  tue 
that  that  would  lx<  working  a  great  injustice  to 
membfiH  present  bv  proxy  only  uf  their  vtjtes  were 
onlv  to  be  counted  when  there  ia  a  poll,  because 
•ooording  to  the  deatrion  in  Reg.  t.  Tht  QfmnaneiA 
IStock  Iiinntmtni  Co.  a  member  preaent  by  pwaqr  only 
cannot  demand  a  poll. 

Ill  these  circumstances  I  hold  tluit  the  cliiiirnian 
was  right  in  counting  the  votes  of  those  prese  nt  by 
praaiy  only.  I  wiah  to  add  that  each  member  present 
\rf  piOMj  only  had  m  right  to  be  counted  one  oy  one 
M  a  member  present,  but  not  aooording  to  the  number 
of  shares  he  held. 

His  lordship  made  the  usual  supervision  order. 

Solicitors,  Sulr,  Tftmrr,  «t  Kiiiijht,  for  ('.  ./. 
Urntion,  Ottery  St.  Mary'w  ;  Siiii'HouiiIh  <|-  ('<>.  ; 
C'Aester  ds  Co. ;  LW/e,  Kinydon,  it  VoUuh,  for  Quuld 


a  B.  Dir.  \ 
(Lord  CMecidge,  O.J.,  [  Feb.  27. 

and  Hawkins,  J.)  ) 

Robinson  r.  Cai.dweli.  and  .\notiier.  (i.) 

I'rai.tiit  Trial — Notice  o/  trial — A'o  rrpli/  iUltfrre<i — - 
(lii'itiy  nUici;  o/  trial  (tr/ure  ejrjnnUivn  o/  titnc  ftrr 
rmljf — plaiitUjf  to  give  tuck  noUctt  qf  trial — 
B,  8. 0.,  1883,  oni.  27,  r.  13 :  oni.  88,  rr.  11, 10. 

A  plaintiff  who  has  not  delivrred  a  rci>ly  munot  givt 
notice  of  trial  of  the  adieu  utitil  tht-  expiration  t(f  th» 
time  wowfd  for  d^ivtring  a  rij.li/ — that  it,  unttt  the 

ej-piraduK  uf  twrnti/-  nue  '1ai/s  aftrr  the  (Irff-nre  ;  iKmiut, 
no  Ttphj  hnriuij  htcu  delivtml  uwli-r  nth  I'.i  tf  nrdrr  27, 
tht  iiUndiiujn  nrr  not  rlnsol  uutil  tht  expirtitii'ii  of  tftr 
time  allowed  for  reply,  and  no  notice  of  trial  can  be 
given  wM  vfitr  CAot  (ime. 

Plaintiff's  appeal  from  an  order  of  Kennedy,  J., 
at  ofaanklieri,  affirming  an  order  of  Master  Manley 
Smith,  who  had  ordered  that  the  aotlM  of  trial  of 
tiM  action,  and  tiM  entry  ia  poisnaiiM  tbareof, 

should  be  struck  out. 

Tlic  stateunmt  of  cliiim,  which  was  indnrs'  d  -tn 
the  writ,  claimed  the  suui  of  £20,000  ft)r  2i».iKK»  fully 
paid-up  shares  of  £1  each  in  the  Jacinto  Elstate 
(limited),  alleged  to  have  been  reoeived  by  the  defcnd- 
anls  lor  and  on  behalf  of  the  plaintiff. 

The  statement  of  defence  waa  delivered  on  the  lOth 
of  January,  l.s<J2,  and  on  the  16th  of  January  the 
jiluiiitiff,  without  delivering  any  reply  or  joindi  r  of 
issue,  gave  notice  of  trial,  and  the  action  was 
entered  for  trisil  accordingly. 

The  defendants  then  took  out  a  summons  at 
cbamban  to  "  stxike  oat  the  notim  of  trial  and  tbe 
entry  in  pursuance  thereof  as  irrcgultu-,  on  the  ground 
that  no  re])ly  hml  boon  dolivercMi,  nor  had  the  plead- 
ings btvn  closed  when  the  notice  of  trial  w».s  jjiven." 
The  master  struck  out  the  notice  of  trial  on  the  ground 
stated,  'and  the  learned  judge  i^bdd  tiia  maatac'a 
order. 

The  plaintilF  appealed. 

Ord.  27,  r.  1.3,  provides:  "If  the  plaintiff  doM  OOt 
deliver  a  reply,  or  any  party  does  not  ddirer  any 
fiubse<)uont  pleading,  within  the  pMjrio<l  allowed  fur 
that  purpo.se.  the  pleadings  shall  be  •leeuu'il  to  be 
dosea  at  the  expiration  of  that  period,  and  all  the 
material  statements  of  fact  in  the  pleading  last 
delivered  shall  be  deemed  to  have  been  denied  and 
put  in  issue." 

Ord.  3t),  r.  11,  provides:  "  Notice  of  trial  may  be 
given  in  any  r.iUKe  or  matter  by  the  plaintiff. 
Such  notice  may  l>o  eiven  with  the  reply  (if  any) 
whether  it  closes  the  pleadings  or  not,  or  at  auy  time 
after  the  inOM  of  fact  are  ready  for  trial";  aodruleld 
providM:  **HoliM  of  trial  shall  be  given  baiora 
entering  the  trial,  and  the  trial  may  be  entered  not- 
withstcmding  that  the  pleadings  are  not  doaed,  pro- 
vided IhatnotiM  of  trial  hM  Men  given." 

E.  V.  Btdhn,  for  the  plaintiff.— The  plwntiff  was 
entitled  to  give  this  notice  of  trial  without  delivering 
a  reply,  for  ord.  ;!(>,  r.  1 1  nays  that  notice  of  trial 
may  bo  given  with  the  reply  (if  any)  whether  it 
closes  the  pleadings  or  not.  That  shows  that  a 
notiM  of  tnal  may  be  given,  although  no  replv  has 
been  deJirered-^imoh  is  tiiis  oaae — and  although  the 
pleadings  are  not  closed.  Rule  15  of  the  same  order 
is  explicit  on  the  point,  and  clearly  shows  that  notice 
of  trial  may  be  given  Iteforo  the  pleadings  are  closed. 
The  notice  of  trial  here  given  was,  therefore,  properiy 
given,  andtlie  order  atmiitg  it  out ' 

(a.)  Reported  by  Sir  SBXBflVOir 
atf^IiMr. 
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r.  T.  Paine,  for  ths  defemdanti.— The  ordw  was 
poficrly  maia  atriklng  oat  tliii  notioe  of  trial.  Ord. 
X,t.  11,  providea  that  notioe  of  trial  may  bp  c^ivfn 
with  the  reply  (if  any).  Now,  here,  as  no  reply  whs 
Wivered.  that  il<i*'s  not  apply.  Th«'U  the  rulp  says. 
■•  or  At  any  time  after  the  isaues  of  fact  are  ready  for 
trill."  Looldng  at  ord.  27,  r.  IK,  we  see  when  the 
:«aM  of  fact  are  ready  for  trial.  That  ia  the  rule 
ipplicahle  here,  and  under  that  rule  the  plaintiff, 
when  he  has  delivewl  no  rt  [.ly,  i  nnnot  f^vo  notiw*  of 
iiU  until  the  pKiadinjs^  arc  closid,  ami  that,  by  tho 
ruJe,  ia  at  the  expiration  of  tho  period  all  nvi  l  for 
delivering  a  reply.  The  result  is  that  aoy  tiino  after 
tte  def^noe  has  been  deUTered  tho  plaintiff  may 
'ieliver  his  rr-jily,  and  with  liis  rojily,  or  af  any  iunv 
iftcr,  hi'  may  g^ivf  notice  of  trial  ;   Imt  if  he  do«'-s  not 

iivi  r  any  n-ply.  tlii-ti  he  cannot  {^ivo  any  notice  of 
tnal  until  the  expiratiou  of  the  twenty-one  days 
■Dowed  fw  reply. 

L'lni  Coleridge,  C..T.~I  think  on  the  whole  the 
omUst  and  judge  were  right.    Here  there  is  a  proper 
itltwiwnt  of  olaim,  and  a  proper  r<tat(>inent  of  defence, 
sad  then  a  notice  of  trial.    It  is  said  that  this  notice 
of  trial  is  not  authorized ;  if  authorized  it  must  bo  by 
the  nilf-s,  and  tho  rules  hero  aiiplicalilo  arc  t  uln  1 1  of 
order       and  rule  13  of  order  27.    The  rule  which 
Mr.  BuUen,  for  the  plaintiff,  relies  on  is  rule  11  of 
otdsr  lUh  whicl)  s.'iys,  "suoh  notioe"  (that  is,  notice 
of  takl)  "  may  bo  given  with  the  reply  (if  any)."  In 
this  case  there  is  no  roply,  so  that  that  part  of  the 
rule  does  not  apply,  and  the  rule  procwnls,  "  or  at  any 
time  after  the  issues  of  fact  are  ready  for  trial."  Are 
the  issues  of  fact  ready  for  trial  without  a  joinder 
■  i  isKue  having  been  given  ?  It  does  not  seem  to  nie 
that  they  are  so,  for  looking  at  ord.  27,  r.  the 
nde  says.  "  If  the  jdaintiff  does  not  d«<liv(!r  a  reply 
within  the  p('ri(jd  allowi  il  tor  thut  pm  jioso" — whicn 
is  this  case — "  the  plcadini.^s  shall  bo  duoniod  to  be 
dosed  at  the  expiration  of  that  period,"  that  is,  at  tho 
(sptcatioD  of  the  twenty-one  dayB»  "  and  all  the 
material  atatementa  of  fact  in  the  pleading  last 
ielivered  shall  be  rlffnud  to  h.ivi'  been  d< niid  ,itid 
;  ut  in  issue."    Therefore,  unii'ss  tlir  ]il:iiiif  iH'takes  the 
V'Tj-  simple  course  of  joinin-^  issue,  wliidi  ln'  may  do 
at  once  after  defence,  and  then  deliver  his  notice  of 
trial,  he  ia  driven  to  role  13  of  order  27,  and  if  he 
liaTc  r««course  to  that,  then  he  must  wait  until  the; 
'•xpiration  of  the  time  allowed  for  delivering  his 
rejjly  ]f{itT>'  he  can  give  notice  of  triid.     I  think, 
therefore,  that  both  the  master  and  judge  were  right, 
•ad  that  this  appeal  must  be  dismissed  with  costs. 

Hawkiivs,  J.— I  am  of  the  same  opinion. 

Solicitor  for  the  pluiutiiF,  M'.  //.  llaiUun. 
Sofidtor  for  the  defendanto.  Q,  M,  Foikard. 


Q.  B.  Div.  \ 
^Day  and  CoUios.  JJ.)  j 

Oabb  v.  Fowt.E.  (a.) 

Tilhe»—/fop  <jr'>iiihls  ur  marlit  <jardi  ni>  —  Iltul-chuTgt  in 
lieu  extruoriiiiutry  charge — Liability  to  laud  tax — 
Brtraordit.ary  Tithe  Btdmption  Ad,  1886  (49  <&  5() 
I'id.  e.  54).  ^.  :i,  -i,  tuh  atetion  a. 

The  annwU  rent-charge  fOjfable  under  the  Extra- 
'<rdin>iri/  Tithe  Redemption  Ad,  1886,  fn  lieu  of  the 

-  dniiirilinary  charge  in  rii>n*ly  hvinl  ujidrr  the  THthr 
'  'ijinm'iUitifin  Act«,  is  ttfit  li'il'lf  ti>  Ittiiil  tax. 

(u.)  Reported  by  F.  0.  Kubikso^i,  Ea^.,  li  irtister- 


High  Cottrt. 


Special  case  stated  by  order  of  tho  master  in  an 
action  brought  by  the  viear  of  a  parish  againat  a 
collector  of  land  tax  to  recover  the  sum  of 

£17  lOs.  4d. 

The  sptKjial  casi'  was  as  follows  :  -- 

1 .  Tho  plaintill'  is  the  vicar  of  the  parish  of  Marden 
in  Kent,  and  the  defendant  is  the  ooOeetor  to  the 
local  oommiflsioows  for  the  land  tax. 

2.  On  the  5th  of  February ,  1802,  the  defendant 
distrained  upon  c<^rtuin  fronds  in  tho  vicarage  <if  the 
plaintiiF  as  a  distn  ss  for  non-payment  of  the  laud 

tax,  and  the  plaintill',  to  prrwut  lueiale  afterMisnie, 
paid  £17  10a.  4d.  under  protest. 
S.  The  said  distress  was  levied  in  respect  of  land 

tax  (hv\  or  alh'gi-d  by  the  defendant  to  be  due,  in 
respect  of  the  new  rent-charge  payable  to  the  plain- 
tiff, which  was  substituted  by  the  Extraordinary 
Tithe  Redemption  Act,  18H6,  for  tho  former  extra- 
ordinarj'  charge. 

4.  The  plaintiff  admits  that  the  distress  was  legal 
and  projier  in  all  respects  if  tho  new  rent-charge  is 
not  exempt  from  the  land  tax, 

ti.  In  Iti.SG  tho  Extraonlinnry  Tithe  lted(ni]>tion 
Act  was  passed,  by  wliii  h  the  old  extraordinary  tithe 
was  abolished,  and  in  place  of  it  was  substituted  the 
said  new  rent-ohargek 

f).  The  plaintiff  contends  that  iipon  tln'  propor  con- 
struction of  tho  Act  the  new  rent-charge  is  exempt 
from  the  land  tax,  and  the  defendant  majntains  the 
negative. 

The  question  for  the  opinion  of  the  oourt  is,  whether 
the  new  rent-charge  is  exempted  from  or  liable  to 
assessment  to  the  land  tax,  and  if  the  court  shall  be 
of  opinion  that  the  lu  w  n  iit-i-li:irg<'  is  exemptcil,  th(?n 
judgment  shall  be  entt  rcd  un  fur  tho  plaintiff  for 
£17  lOs.  4d.,  but  if  the  court  shall  be  of  opinion  that 
tho  new  rent-cbarafe  ia  liable  to  awe— mont-,  then 
j  udgment  shall  be  for  the  defaidaiit. 

Stevtnetm  Moore  {Meadewe  While,  Q,0.,  with  him), 

for  the  plaintiff. — This  rent-charge  is  not  subject  tO 
land  tax,  and  the  plainfift"  is  entitled  to  jud<rment. 
Previously  t-o  th;^  Extraordinary  Tithe  KeiL  jiijitidii 
Act,  I8H0,  laud  tiix  w>i8  levied  in  respect  of  extraor- 
dinary tithe.  By  that  Act  a  rent-charge  is  Snbsti* 
tuted  for  the  extraordinary  tithe,  and  the  amount  of 
this  rent-charge  is  based  on  the  capital  value  of  the 
extraordinary  tithe.  That  <'apibil  valn<'  is  fihtaiiU'd 
by  taking  the  net  annual  value,  after  deilucting  tates, 
tJixcs  (except  income  tax),  and  ofhei-  outgoings  (s<>(_-- 
tion  sj.  Land  tax  is  a  tax,  and  is  therefore  included 
in  the  dednotioos ;  income  tax  is  the  only  exception 
mentioned,  and  the  maxim  '■.ijirm^io  miinn  rrclusio 
altering  applies.  By  st-ction  i,  sub-si>ctiou  .5,  the 
rent-chiirge  is  not  to  be  subject  to  any  jwirochial, 
county,  or  other  rate,  ohatge,  or  assessment.  The 
word  '  *  otlier  "  covers  land  tax.  The  land  tax  having 
been  dedaoted  in  arriving  at  the  value  of  the  rent- 
charge,  it  cannot  have  been  intended  that  the  rent- 
charge  itself  should  Is-  subject  to  the  tux,  for  that 
would  cause  the  tax  to  bo  paid  twice  over  in  reqiect 
of  tiie  same  sabjeot-matlar. 

Chanuell,  Q.V.,  and  T.  WilUt  Chitty,toT  the  defend- 
ant.— This  rent-charge  is  by  the  original  Land  Tax 
Act,  38  Geo.  S,  o.  5,  subject  to  the  Itmd  tax  anless  it 

is  expressly  <>xempted  from  imyment  by  tho  statute 
which  created  it,  and  there  is  no  such  express  exeinp- 
tiiiii  in  the  Act  of  18S(>.  There  ia  in  .section  1,  siih- 
S4'cfion  .J,  an  express  exemption  in  the  case  of  par(x;hial 
and  county  rates.  WnterUm  Ihidijt  (\>.  v.  T'e//,  7 
W.  &.  87;  1  £.  &  E.  213,  shows  that  land  tax  is  not 
a  poroehial  or  a  eonnty  rate.  It  is  a  parliamentary 
rate,  riiid  does  not  come  within  tho  exemption  in  sec- 
4,  sub-section  5.  Even  if  the  land  tax  is  to  be 
dednoted  in  estjiating  the  nmiial  vidae  as  provided 
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by  soction  3,  it  doM  not  neoeMuily  follow  that  th« 

mit-charg«  is  not  to  be  subjoct  to  flu-  tax. 

(\tlche*ter  v.  Kfru>,,,  1  j  W.  K.  \KM,  L.  K.  1  Ex. 
'lys.  and  Met rcf flit' lit  Ituihr,!,/  (',,.  v.  h\,irltTt  40  W. 
£.  3<)6,  [1892]  1  Q.  B.  Um,  were  alao  dted. 

Steventon  Moore  replied. 

Day,  J. — I  am  of  opinion  that  this  railt-char<;e  is, 
milder  the  Act  of  1886,  azAmpt  from  payment  of  land 
tax,  end  that,  therefore,  the  plaintiff  in  this  aetion 

is  cntitlerl  to  jiidgiucnt  for  tlif  atnoiint  claiiiiod.  I 
biise  uiy  opiuiuu  niiiiuly  on  sti-tioii  ',j  of  the  Act, 
wliich  must  bt?  considered,  in  li.igiad  opIit,  bi  foro 
section  I,  sub-section  .'»,  tbe  section  relied  on  for  the 
defendant ;  for  before  deciding  how  a  f>articular 
nibject  is  to  be  dealt  with  von  must  ftist  ascertain 
what  that  subjeot  is.  In  this  case  we  are  dealing 
with  a  tithr  rent-charge  which  has  by  the  Kxtm- 
ordiniiry  Tillio  Kedenijition  Aet,  IHSf),  be<'n  sub- 
Htiluted  for  tlie  fornn  r  <  xtniordinary  tithe.  Tliis 
tithe  rent-charge  is  created  by  sectiou  3,  which 
iirovides  for  the  oalcolation  on  which  it  is  to  be 
baaed. 

The  tithe  rent-oharge  is  based  upon  the  ciipital 

viihii-  r.f  the  former  extrnordiiuiry  tif)ie.  sa\<\  in 
e.stiuiuting  the  eupital  valui'  the  C'duuiissiniuTH  "  sli:ill 
take  into  considiTJit ion  tlie  net  annuiil  viihie  of  tlie 
same  after  allowing  for  the  exiKjnses  of  eolUxition, 
rates,  taxes  (except  incomo  tax),  and  other  out- 
gotn||s,"  It  is  dear,  therefore,  that  the  method  of 
oMainiBgthe  annnal  valne  is  that,  first  of  all,  the 
expenstw  of  eollectiini  are  to  lie  dediieted,  because  in 
future  the  sum  will  Ih"  jiayuble  in  u  ti.i'-d  manner,  and 
th<  ri'  will  }»'  no  expenses  of  collection  ;  thus  rates 
and  taxes  are  to  be  deducted,  but  not  the  income 
taXt  bewnse  the  new  rcnt-chargo  is  to  Ix;  subject  to 
inooma  tax.  From  the  annual  value  thus  obtamed 
the  oapital  Talne  is  arrived  at,  and  on  that  the  tithe 
rent-charge  is  based. 

It  is  siiid  that  section  i,  sub-section  .j,  is  in  favour 
of  the  defendiiut's  contention  ;  that  section  jirovides 
that  the  rent-charge  slndl  not  be  subject  to  any 
parochial,  county,  or  other  rate,  charge,  or  a-ssess- 
ment.  It  is  argued  that  the  land  tax  is  neither  a 
paroohial  or  oonnty,  bnt  a  parliamentary,  rate,  and 
that,  therefore,  the  rent-charge  is  to  be  asse8se<l  to 
the  land  tax.  I  do  not  agree  with  that  argument. 
I  think  the  meaning  of  that  sub-section  is  that  tie' 
rent-chargo  is  not  to  be  assessed  by  parislies  or 
counties,  but  that  the  right  to  do  so  is  reserved  to 
Parliamflnt»  and  that  it  was  not  the  intention  of  the 
Legidsture  to  create  aldnd  of  projierty  whioh  Fkurlia- 
ment  should  have  no  j)ower  to  assess  in  the  future  if 
it  should  bo  thought  desirable  to  ih>  so.  I  do  not 
think  that  the  mere  omission  of  the  word  "parlia- 
mentary "  in  that  .sub-section  can  make  this  rent- 
charge  liable  to  the  land  tax,  taking  into  considera- 
tion the  precise  words  that  are  used  in  section  3.  It 
wonld  be  a  gnut  injustice,  and  one  which  cannot 

liuvi-  bi  i'ii  iiitfiidcl  l»y  the  Legislaf iiri\  if,  after  first 
iletliulnig  tlie  Lmd  tax  in  estimuting  tlieaiiiuial  value 
of  the  extraordinary  charge,  the  rent -eliarge  was  to 
bo  liable  to  be  asst\ssed  to  that  tax.  It  would  be 
making  the  owner  of  the  ront-charg4'  pay  the  tax 
twice  over.  It  would  retjuixe  vecy  clear  words  in  the 
Act  to  attribnta  sndi  iniastioe  to  the  LegUUture,  bnt, 
for  the  reasons  iriiioh  I  mm  givan,  it  is  not  neceinary 
to  do  so. 

CoLUtn,  J. — am  of  the  mme  opinion.    It  is 

clear,  wlii'ii  you  <  oiisiil(M-  (ho  sfntf'  nf  tilings  for  which 
this  reiit-i  tiurgu  was  substitutt-d  by  the  Act  of  \SHG, 
and  fill-  machinery  provided  Ity  that  Act  for  its 
assessment,  that  the  holder  of  the  rent-charge  is  not 
liable  to  pay  land  tax  in  respect  of  it.  The  Extra- 
Tithe  Bedemiition  Aot»  1886^  removed  the 


oUigmtian  which  had  previondy  eodsted     Hkn  caae  of 

certain  jiersons  of  j>aying  extraordinary  tithe,  and  the 
Act  pave  to  the  vicar,  in  the  plac*'  of  the  extraordi- 
nary tithe,  the  interest  in  a  capital  sum.  Section  ;{ 
provides  the  machinery  for  obtaining  that  capital 
sum,  and  It  is  dear  from  that  section  that  when  the 
new  rent-«hawe  cones  into  eodstenoe  the  land  tax  has 
already  been  ^doeted.  That  bang  so,  is  there  any- 
thing in  the  remainder  of  the  statute  to  superimpoee 
the  liabUity  which  has  been  renjoveil ''  Mr.  Channel! 
says  that  the  words  of  section  i.  sub-MH  tion  5,  are 
large  enough  to  do  so,  and  relies  on  the  t  ase  of 
IVatrrlon  liridtje  v.  Cull  in  support  of  his  contention. 
The  words  in  that  case.  "  paroohial  ntea  whatsoever," 
are.  however,  qnite  different  from  the  wovds  in  Hds 
section,  which  give  three  i  :itegorie5<  of  charges  from 
which  the  rent-elia!ge  is  to  be  free— viz.,  parochial, 
county,  or  other  rates.  Therefore,  in  my  opinion, 
tljat  cast^  is  no  authority  for  the  prej*i'nt.  Section  4, 
sub-section  5,  relieves  the  n?nt-charge  from  certain 
burdens,  but  it  cannot  be  argued  that  other  burdens 
are  not  relieved  from,  by  reason  of  their  not  being 
mentioned  in  the  s<X'tion,  ludess  it  CJin  first  be  shown 
that  they  have  lw>on  im]>osc<l  on  tlie  rent-charge.  But, 
as  I  havi'  shown  in  the  first  part  'if  my  ju  igmi-nt,  it  is 
not  the  ca4>e  that  this  burden  hits  been  imposed  on  the 
rent-chargo.  I  am  of  opinion  that  the  plaintiff  is  not 
liable  to  pay  land  tax  in  respect  of  this  rent-diazge. 
and  is  thernion  ant^ad  to  judgment. 

Judgmntfar  fAs  fibUniiff. 

Solicitor  for  the  plaintiff,  PrtertOH. 

Solicitor  for  the  defendant,  Kimgtfordt  Z^prman,  <i- 
Cb.,  far  BtOfoU  A  OaUamas*  Gmlirook. 


Q.  B.  Div.  )  p .  - 

(LawiMioe  and  Collins,  JJ.)  i  ^' 

QaOfiOB,  Appeliant. 
OABFBimtB,  Bapondent.  (a.) 

Fithery  ditMd — Definitum  of  Umitt — Riwr — Tn'l'tUmy 
-—Reatrvoir  fortatd  by  emlankment  acnm  tributtiry. 

The  RittT  Srt'eni  Fishery  District  iiii-hii{''d  that  rif<r 
liitil  till  ids  tril>ut<irif<.  I'ltdtr  the  jiri'i-isir.ns  of  the 
Lit  trjMil  CorjK'rati'fH  IVaUnoorkt  Act,  IHHO,  </m  mxliank- 
vu  ut  vfu«  rinmlrni  tt  d  arrf>$$ik9  JUver  Vyrtniy,  a  tribnt<try 
oj'tht  llirr  r  Si  rtrn,  awl  a  rmrvoir  wa$ /urmed  for  the 
pitrix'if  <■/  ''I'l'pli/iii'j  ii>attr  io  the  town  of  Liverpool. 
Tht  Act  jirurid')!  Ji>r  u  daily  and  vxuHthly  tupfdy  of 
"  rofnjfiii'atii'ii"  irult  r  frotn  the  reserfvir  intn  tiit  jxjrt 
(if  till  Jiivr  r  I'yriiii'i/  IkIuw  tht  emlKudcmtnt. 

Udd,  that  9i>  fiiitch  o/  the  Hirer  Vyrnwy  a$  U'og  abort 
the  einbankmad  had  ceatetl  to  l>e  a  tributary  of  the  River 
Sevemt  and  thenfort  toM      vnHhin  the  juriedietion 
the  anuervakn  ^the  Severn  Fiehery  Diibiet. 

HarbotUe  v.  Veny.  81  W.  B.  289,  10  Q,  B.  D.  131, 

fvlburrd. 

S]  leoial  case  stated  by  two  justices  for  the  county  of 
Montgomery. 

At  a  i)etty  sessions  held  at  Llanfyllin  on  the  .'JOth 
of  September,  1892,  an  infonniiti  iu  was  preferred  by 
the  appellant,  the  water  bailiff  of  the  Hevem  Fishery 
Board,  against  tiie  respondent  nnder  section  35  of  the 
Salmon  Fishery  Act,  1863,  as  amended  by  section  7 
of  the  Freshwater  Fishery  Act,  187H,  charging  him 
with  having  on  the  .'JOth  of  July,  IstfJ,  unlawfully 
fished  with  a  rod  and  line  for  trout  without  a  proper 
Uoence  at  the  pariahi  of  Uaawd^n,  ftplaoa  wittiiii 

(a.)  Beported  by  F.  O.  BoBanoai,  Baq.,  Barrialar- 
nt^IiKw. 
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BtOBCorar. 


GSOROE,  Appeixant. 


High  Coubt. 


tlM  Severn  Fishery  District.  The  ju.sUce8  cUamisscd 
tkeinfonnatum.  uidatoted  this  oaae  lor  tli«  ofiiiiaon 

Bf  a  oCTtilloate  of  ft  8eeret«ry  of  Steto  giTen  in 

ftii'  limits  of  tho  fiahorj'  district  of  the  River 
■vrmi  wt  re.  in  piirt,  dofinod  to  iiuludc  •>!>  much  of 
tii«  iJirer  SeTera  and  of  the  Itivfrs  Vynjwj'  lunl 
I«iM,  and  of  all  other  tributaries  of  the  Blvtt 
ttmm  as  was  sitaate  wifliio  the  oomi^  of  Mont- 
gomery. By  a  certificate  given  in  18*57  the  district 
WM  further  defined  jus  including  so  much  of  thn 
trbutarit's  of  th<<  Rivers  Yymwy  and  Temc  as  was 
within  the  county  of  Montgomery,  and  by  a  further 
'•rtiticate  given  in  ISS^  was  further  dennwl  as  in- 
elodiqg  much  of  the  JBivor  Severn  and  of  all  its 
tiSntwiflS  as  was  within  the  county  of  Montgomery. 

After  the  7th  of  AjiHl,  1870.  on  which  day  tlu-  re- 
quirements of  the  Freshwater  Fishery  Act.  1878,  were 
oomphed  with  by  the  Board  of  Conscrviitor*  of  the 
Sevmi  Fiaherir  District,  it  became  Ul^gal  for  any  per- 
wo  to  ftih  with  rod  and  line  for  trout  or  char  wiuiin 
th*  Severn  Fishery  Distrirt  witlmut  having  first  ob- 
tiiiHtl  a  licence  from  tin- cunserviitt)r8. 

By  the  Laver|Mj<)l   Corporation   Waterworks  Act, 
1>S0,  the  Corponition  of  Liverpool  were  authorized 
ti  construct  a  reservoir  (to  be  called  the  Vymwy 
Biawrtuii)  to  be  formed  by  means  of  an  erabanRnient 
unu  the  valley  of  the  River  Vymwy  in  the  parish 
;  L!  tiiwddyn.   and  tlie  resiTvoir  w;is   (  ^mstnii  ted 
4<-tonlingiy.    By  section  ;MJ  of  the  Act  the  Corpora- 
tion w<  re  empowered  to  take,  collect,  divert,  iui- 
fouod,  and  uae  all  the  waters  of  the  Kiver  Yymwy 
at  or  above  the  point  at  which  the  embankment  of 
thf  Vyniwy  Reservoir  crossed  the  river,  and  of  all 
till   tnbutimes,  stn^ams,  and  springs  of   the  river 
iliiive  that  point.    Section  37  provided  that  as  full 
couipeusation  to  the  Severn  Commiiaianers  aud  to  all 
other  persons  and  bodies  corporate  for  taking,  divert - 
ini?.  impounding  and  ai>pn>priiitiTii^  all  the  waters  of 
the  River  Vyrnwy  and  its  tributiines  as  were  aiitho- 
r./.'-i  by  this  Act  to  be  taken,  the  corporation  shouM. 
Wore  tjiking  any  part  of  the  said  waters  for  their 
own  [tuqxwics,  cause  to  flow  and  bo  discharged  daily 
ima  the  Yymwy  Beservoir  into  the  \ymvry  River  h 
certain  equal  ana  oontinaons  supply  of  water,  culled 
file  daily  comi"  n-iuti.  in  wat^'r,  and  also  in  addition  a 
:urtlier  ^ul^ply  of  water  cuUcmI  the  monthly  comjjensa- 
ti'>n  wafer.    Section  49  provided  that,  except  only  as 
by  the  Act  provided,  nothing  therein  contained 
ohould  take  away,  lessen,  prejudice,  or  alter  any  of 
i'l-  rights,  jK)wers,  authoritie,s.  or  privilc^.  s  of  the 
i.  art!  of  Conservators  ■  f  the  Sflvem  Fisheries,  and. 
'  vi  ept  OA  aforeMiid,  all  powers,  rights,  privilej^es,  and 
%  tihuntica  uught  txt  exercised  and  enjoyed  b^  the 
oiuwrvators  in  as  f  >dl  ami  ample  a  manner  as  if  the 
Act  had  not  been  passed. 

It  was  proved  that  on  tlie  day  in  qucetion  the 
r  vjHHident  tished  in  the  Vymwy  Reservoir  for  trout 
•»-ith  Twl  iiud  line,  and  that  the  respondent  had  no 
lionce  from  the  Boaid  of  Oon«ervaU»8  (tf  the  Severn 
fishery  diatricL 
Tlie  qneetions  for  the  opinion  <4  the  court  were  ( 1 ) 
ther  tlu-  Vymwy  Reservoir  wa«  a  tributary  of  the 
iUv.  r  S'V<  rii  wifiiiii  the  meaning  of  the  cerlitlcjites 
l-tining  tbelini!'  .f  the  Severn  Fishery  District!'  (2) 
whether  the  right  to  issue  licences  to  fish  for  trout  in 
the  reservoir  had  been  extinguished  by  the  Idverpool 
'^'orjioration  Waterworks  Act.  1 SSO,  and  an  agreement 
f  the  2ltb  of  June,  IHSO?    (This ajyreement  w.w  made 
'•ythe  Corporation  of  Liverpool  and  tlie  Cnnst  rvators 
•i  the  S«<vem  Fishery  District,  and  provided  for  the 
i^ritbilnivviU  of  the  tatter's  opposition  t<j  the  corf>ora- 
tion's  Bill.   As  the  court  were  of  opoiioa  that  it  did 
not  ailiBot  the  qnestioB  in  this  oaae  it  u  umieceesary  to 
refer  to  it  more  f^j.) 


Willin  Bund,  for  the  apiXillant.— It  isadmittiHl  that 
previously  to  the  conitroimon  of  the  embankment  the 
site  of  the  reservoir  was  within  the  Severn  Fishery 
District   The  malrini;  of  the  embankment  across  ilie 

Vymwy  luis  not  miule  it  any  the  jess  a  tributary  of 
the  Severn  :  the  embankment  iloes  not  prevent  the 
Vyrnwy  from  continuing  to  tlow  into  the  Severn,  it 
only  diminishes  the  quantity  of  water  so  flowing. 
The  Uverpool  Watei^orks  Act  provides  that  the 
corporation  iiiii^t  permit  a  constant  and  regular 
supply  of  water  fr<>m  the  reservoir  into  the  Vyrnwy, 
and  that  (Ustinguishes  this  awe  from  llail»'ith  v. 
Ttrry,  31  W.  R.  28«,  10  (J.  B.  D.  131,  where  there 
was  no  such  provision,  and  consequently  the  overflow 
there  wu.s  intermittent,  and  might  have  been  stopped 

altogether. 

Q.C.,  and  W.  I'.  l\ii/h>r,  for  the 
resi»ondont. — The  effootof  the  embankment  is  that  the 
part  of  the  Vymwy  above  it  has  ceased  to  exist  as  a 
river  or  a  tributJiry  of  the  Severn,  and  in  its  place 
there  is  an  enormous  reservoir  capable  of  containing 
twelve  thuusjmd  millions  gallons.  The  reasoning  of 
the  court  in  HarbUUc  v.  2'«rry  is  entirely  opposed  to 
the  argument  that  the  reservoir  can  he  a  trumtaiy  of 
the  Severn,  and  if  it  is  not  a  tributary  the  fishery 
board  have  no  rights  over  it. 

Wittit  B«nd  replied. 

Lawhance,  J. — In  this  case  two  questions  are 
asktHl  of  us :  first,  whether  the  portion  of  the  Siver 
Vyrnwy  which  is  above  the  embankment  is  a  tribu- 
t.iry  of  tlie  Kivi  i  Severn  ''  and,  secuiidly,  whether  the 
right  of  tiie  fishery  buanl  to  issue  licences  to  persons 
to  fish  in  that  portion  of  the  River  Vymwy  bos  been 
extinenished  F  I  am  of  opinion  that  the  firatquestioin 
shonta  be  answered  in  the  negative,  and  the  second 
in  the  affirmative.  There  is  no  doubt  that  be- 
fore the  embankment  was  maile  the  River  Vymwy 
was  a  tributary  of  the  Severn,  and  I  think  that 
so  uiuub  of  it  as  is  below  the  embankment  is  still  a 
tributary.  But  the  question  is  whether  the  water, 
which  IS  impounded  by  means  of  the  embank- 
nunit  and  which  the  Corporation  of  Liverpool  are 
em]>oweri  <!  by  tle  ir  Act  to  send  to  Liverpool  instead 
of  into  the  .S<'vern,  is  a  tributarj*  of  the  Sevem,  It  is 
argu«^l  that  it  is  l)ecau8<-  there  is  aprovisiflll  in  the 
Act  that  a  certain  amount  of  oompeneatton  watv  ia 
to  be  allowed  to  flow  over  the  embankment.  Bnt 

the  I  asi>  of  ff.irJ"'ffI>  V.  T'  rr'i  shows  thiit  the  overtlow 
water  of  a  reservoir,  although  it  tiuws  down  what  was 
a  tributary  of  a  river,  does  not  necessarily  become  a 
tributary  itself.  There  is  nothing  in  the  Liverpool 
Waterworks  Act  inconsistent  witii  onr  decision.  In 
my  ojiinion,  the  fishing  in  the  reservoir  above  the 
embankment  is  as  distinct  from  the  tishing  in  the 
river  below  aa  if  it  was  in  a  dilEerant  river  altogether. 


same  ojiinion.  It  is 
of  the  River  Vymwy 


Collins,  J.  I  am  of  the 
admitted  that  if  that  portion 

which  forma  this  reservoir  is  not  a  tributary  of  the 
River  Severn  it  is  not  within  the  jurisdiction  of  the 
fishery  board.  The  first  qneetion,  therefore,  to  he 
CoiLsiclered  is  whetlier  or  not  it  is  Mu  h  a  tributary.  I 
admit  that  my  mind  somewhat  tluctiint<il  during  the 
ar;_'uiueiit,  and  I  doubt  whethei  I  shtuild  have  come 
to  the  conclusion  at  which  I  have  arrived  were  it  not 
for  the  decision  in  ffarMUe  v.  TVrry.  I  think,  how- 
ever, that  that  case  covers  this  one;  and  although 
there  are  some  points  of  differen  2e  between  thotwoeases, 
yet  the  principle  of  the  decision  is,  1  think,  ilislinct 
from  the  poiiits  of  dittercnco.  In  llarlmUl*  v.  Tt  rrij 
the  oourt  niought  that  a  reservoir  used  for  commercial 
purytoses  eoold  not  be  regarded  as  a  tribntary.  A 
tributary,  it  WM  aiid,  impUed  a  stream,  and  a  reser- 
voir is  not  ft  itraftm.  It  is  true  t^  ftlin  that  oasethere 
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was  no  provision,  as  thoro  is  hnre,  for  a  flow  of  cnm- 
peiuatioD  water  from  the  rcHcrvnir  ;  bat,  aa  a  iii!itt4-i' 
of  f&nAt  irhon  the  rcsor\-oir  wan  not  boiii|f  naed,  it  did 
Mod  ft  quota  of  overflow.  All  the  ftrguoienta  used 
in  fllftt  case  apply  equally  hflre,  and  'I  am  dearly 
of  0|^>inion  that  this  oi.-sH  cotnes  within  the  principle 
there  laid  down.  On  thiit  ground  I  concur  in  thf 
opinion  of  my  learned  brother,  that  the  {>ortion  of  this 
river  aV>ovft  the  i'mbaukinont  is  ni>t  a  tributary  oi  the 
River  Severn,  and  is,  therefore,  not  within  tM  jtuia- 
diction  of  the  Sovem  Fishery  Board. 

Ae  to  the  eeetrnd  quettioo,  I  agree  fbftt  it  beoomei 
unneces8<iry  for  us  to  answer  it;  otlieririae,  lahonld 
answer  it  in  the  afHrniutiTe. 

Judgment /or  ntpendeid. 

Bolioitora  for  the  anpeUant,  SMtard  A  Ttmur,  fat 

John  Slallard  «{•  Son,  Worcester. 

SoUoitor  for  the  x«qNmdeot>  Vam,  for  AUUntou, 
Town  GUric,  livetpooL 


C.  C.  1{.  I 
(Lord  Coleridge,  C.J.,  and  Hawkins,  I  Feb.  4. 

Cam,  Day,  and  Gbllnw,  JJ.)  ) 

Reo.  v.  Ikstas.  (a.) 

Urimiml  iaw  —  Matuhutghter — Death  aecderated  by 
ntgled^Tfnptwd  duHf. 

A  f>ri»i'Uir,  a  uvniutn  Utinten  thirty  and  forty  year» 
of  age,  vhu  indirled  fur  mituithvujhtfr.  It  woe  proved 
that  aht  had  lirt  d  with  tht  dtetiued,  who  nxu  her  ataitt 
and  UNM  tenntS'three  years  1/  agcy  and  at  her  expente, 
for  a  eontiderahle  time ;  that  for  eome  dayn  before  her 
death  the  decm*rd  tmn  iiiCdjHilili  thromjli  illuH'.  (■/ 
moving  ahout  nr  aUtudimj  to  h>r  wuiitn  (ir  jirin  iiriiit/ 
lUtistuiirr ;  that  thr  priifoiii  r  couiinntd  to  livr  in  the 
home  of  the  drceaaed,  and  to  recrioe  an<l  use  articles  of 
food  which  were  brought  to  the  hoiue  by  tradespet'jdr ; 
that  ihe  failed  to  euppty  the  hyiivIs  0/  the  deeeated,  tilher 
as  to  food  or  the  oh&aninij  of  medfenl  or  nweing  atiend- 

tuirf.  or  til  malcr  kimirii  f/ii    i  imdititiu  of  the  drritiurd 
/or  ttfiijhlfiltrs  ;  tmd  (hut  tin-  dnitU  iif  thr  diriiiKid  iruH 
substantially  no  f  hrntid  hi/  to'ilict,  u'oiit  of  Jmxi  mid 
of  niirsiuij  and  mtdiial  attendance.    The  prisoner  was 
cohviil'd. 

Held,  that,  under  the  above  circnmstanei$f  there  VM  O 
duty  iinidietl  by  law  on  the  part  of  the  pritontr  to  attend 
to  thf  iratdn  of  llif  dtcasttl,  and  (hut.  (Lt  jiriaoner's 
failure  to  jterfunn  that  duty  having  assisted  U>  caate  the 
deatlh  qf  the  deeeaaid,  (Ae  eonvietion  woe  right. 

C&m  stated  by  Day,  J.,  us  follows  :  — 

Kate  Instan  was  tried  before  uie  at  the  last  assizes 
held  in  and  for  the  county  of  Worcester  upon  ft 
charge  of  feloniously  killing  one  Ann  Hunt. 

The  prisoner,  who  is  between  thirty  and  forty  years 
of  age  and  unmarried,  hml  no  occupation  and  no 
means  of  her  own  of  living.  She  was  a  niece  of  the 
deceased. 

At  the  time  of  the  commission  of  the  allegwl 
ofTenoe,  and  for  some  time  prorious  thereto,  she  had 
been  living  with  and  had  oeen  maintained  by  the 
deceaaed.    The  deoeaaed  waa  a  woman  of  eome 

seventy-three  years  of  age,  and  until  a  few  weeks 
before  her  death  was  healthy  and  able  to  take  care  of 
herself.  Sin  \vii>  possessed  of  a  saiall  life  income,  and 
had  in  the  liouse  ia  which  she  lived  some  little  furni- 
ture and  a  few  other  things  of  trifling  value. 

The  two  woc;en  lived  together  in  ft  houst^  taken  by 

(a.)  Beported  by  T.  B.  (Jomuhoun  Dnx,  Eiq.,  Bar- 
rister-ftt-Law, 


the  deceased ;  no  ooft  Itved  with  them  or  in  any  way 

attendwl  to  them. 

The  deoeHH4Hl  shortly  before  her  death  suffered  from 
gangrene  in  the  leg,  which  rendered  her  daring  the 
fast  ten  dayi  of  her  life  quite  unable  to  attend  to  her^ 
self,  or  to  move  ftbottt,  (H*  to  do  anything  to  proeue 
asidstance. 

No  one  but  (he  jirisoiier  had,  {.revi'Hi-'ly  to  the 
death,  any  kuowlodge  of  the  cuiiditioii  iu  which  her 
aunt  thus  was.  The  prisoner  continued  to  live  in  the 
house  at  the  oost  of  the  deoeaaed  and  took  in  the  food 
supplied  by  the  tradespeople ;  bat  does  not  appear  to 
have  ^vcu  any  to  the  deceased,  and  she  certiiinly  did 
not  give  or  procure  any  medical  or  nursing  attendance 
to  or  for  her,  or  give  notice  to  any  neighbour  of  her 
condition  or  wants,  although  she  had  aban<hint 
opportunity  an<l  oc<  ii.si<)n  to  do  fo. 

The  body^  of  the  deoeaaed  was,  on  the  'iad  of 
August,  while  the  prisoner  was  still  living  in  th«> 
house,  fotuid  much  decomposed,  partially  dress.-*!  in 
her  day  clothes,  and  lying  r>artly  on  the  ground  and 
partly  prone  upon  the  bed.  The  deatli  jiruiiilily 
occurred  from  four  to  seven  days  before  the  ;ird  ul 
August,  the  date  of  the  post  uiort^ >m  ex«nunation  of 
the  body.  The  oansa  of  death  was  exhaustion  oanaed 
by  the  gangrene,  but  substaatiany  aooelerated  by 
neglect,  want  of  food,  of  nursing,  and  of  medical 
attendance  during  sevei-al  days  previous  to  the  death. 

All  these  wants  c^ould  and  would  have  Ix-en  sup}ilied 
if  any  notice  of  the  condition  of  the  deue4t!>i.vl  hs<l 
been  given  by  the  prisoner  to  any  of  the  neighbours, 
of  whom  thare  ware  several  living  in  Mjoiniog 
hoosM,  or  to  the  rdatkms  of  the  deooMed,  who  lived 
witltin  a  few  milce. 

It  was  proved  that  the  prisoner,  while  the  deceased 
must  have  been  just  alH)ut  dWng.  hod  OOnverHiitions 
with  neighbours  about  the  deceased,  but  did  not 
avail  herself  of  the  opportucits<  s  tiius  aflbrdad  of 
disoloaing  the  condition  m  which  she  then  was. 

At  tiiedoae  of  the  oaae  it  waa  oibjeotod  on  behalf  of 
the  prisoner  that  there  was  no  evidenoe  of  any  legal 
duty  such  aa  would  bind  the-  prisoner  to  give  or  to 
procure  any  food  or  iiursini,'  or  attendance  ft>  nr  i  r 
the  deceas(sl,  or  to  give  notice  to  anyone  that  ^uch 
was  required. 

I  thought  it  better  not  to  atop  the  case,  but  to  leave 
it  to  the  jury  to  say  whether,  having  regard  to  the 
circumstances  under  which  the  prisoner  lived  with 
the  deceased  and  continued  to  occupy  the  house  and 
to  take  the  food  provided  at  the  exp.'use  i  f  'he 
deceased  while  the  <leceasfsi  was,  hh  she  knew,  unable 
to  oonimunicato  with  any  other  person,  and  thus  to 
prooore  necessaries  for  herself,  the  prisoner  did  or  did 
not  impliedly  undertake  with  the  deceased  either  to 
wait  upon  and  attend  to  her  herself,  or  to  communioale 
to  persons  outside  the  house  the  knowledge  of  her 
helpk>ss  condition  ;  and  I  told  them  that  if  they  cauif 
to  the  conclusion  that  she  did  so  undertake,  and  that 
the  death  of  the  deceased  was  substantially  accele- 
rated by  hor  failing  to  carry  out  such  nndertakiog. 
they  might  find  the  prisoner  guilty  of  manaiaiightairi 
but  that  otherwise  they  should  acquit  her. 

The  jury  found  the  prisoner  guilty. 

I  reserved  a  case  for  the  opinion  of  the  court. 

If  the  facts  above  stated  uo  not  afTord  evidenc*^  of 
the  wristfWMW  of  any  such  undertaking  or  duty,  then 
the  ooQTiotfam  is  to  be  qnasbed;  if  owerwise,  it  is  to 
stand. 

Vnchrif  (at  the  request  of  the  judge  who  pre- 
sided :it  the  trial),  for  the  prisoner. — The  conviction 
was  wrt)iig.  There  was  no  duty  to  can>  for  the  de- 
ceased binding  upon  the  prisoner ;  such  a  duty  will 
be  preeomed  in  a  case  where  an  infant  is  dependent 
npott  an  ftdnlt  parson,  bataot  iriiera  both  peiaans  an 
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OOtTBT  OF  AFFRAX. 


offuU  age  :  ^.  v.  Friend,  R.  &  R.  20  ;  11.  v.  S!,>p/,er<{, 
L4C  147.  There  was  no  evidence  to  ■,'  >  to  tlu-  jury 
4  KB  wkdertaldiig,  omwwb  or  implied,  on  the  part  of 
AipnMBBr  to  >tt€9DHl  to  tbo  tnintt  of  tho  deoeuod, 

ud  the  existenco  of  Hurh  an  uiidcrt(ikiii»r  is  ncccssiir}' 
ta  nstaiu  the  oonriutiou  :  Ji.  v.  ^l/u  rrtt.it,  U  C.  i^: 

m. 

So  ooonael  appeared  for  the  prosecution. 

LorL  OoIiSBIDOB,  G. J.— Wa  wra  all  of  ofiiiiion  that 
ttfa  eoaricUoo  nrait  be  aflnned.   It  wodld  not  be; 

correct  to  nay  that  pvory  moral  duty  is  also  ti  legal 
iatv,  bat  it  n  correct  to  say  that  every  legal  duty  is 
ioBoded  upon  a  luoral  duty.  Now,  in  this  case  it  is 
bmod  qoastioii  that  it  wa«  the  dMr  moral  duty  of 
ttbifemBn  to  impart  to  the  deoeoaed  ao  mvcb  of  the 
food  which  she  to<JK  in  from  the  tr»<l("^peoplf',  and  which 
WTM  paid  for  out  of  tht>  money  of  tlic  th^ceastHl,  aa  was 
iiK>?«»ary  to  sustain  hor  life.  Thr?  deci  ased  could  only 
gtt  food  through  the  instrumentality  of  the  prisoner ; 
i!  was  the  prisoner's  duty  to  supply  it,  and  toat  duty 
ahe  did  not  discharge.  IhflBe  la  no  doubt  that  her 
bSSm  to  discharge  that  dnt^  aeoderated  tiie  death  of 
the  deceased.  I  think  tliat  that  duty  was  a  legal  as 
veil  as  a  moral  duty.  There  a]>pear8  to  be  no  oas<) 
directly  in  point,  bat  I  Hunk  that  this  case  is  within 
tke  nmi^a  of  the  cases  as  to  l«(al  duty,  and  it 
VDoIil  be  a  dur  upon  the  English  mw  if  it  were  not 
Ml  Ban^  then,  was  a  h'^al  duty  left  unptTformed, 
tiie  non-performance  of  which  assisted  in  causing  the 
death  of  the  deceased.  I  believe  I  am  stating  the 
optDioo  of  my  brethren  as  well  as  my  own  when  I 
tay  that  tiiat  is  sufficient  to  eatablish  that  this  oon- 
tion  was  right,  and  ought  to  be  affirmod. 

lUwKiMS,  Cavs,  Day,  and  Coujms,  JJ.,  con- 


Hanli21. 


Court  of  appeal 


Ron  Ohan.  Dir.  ^ 

fLorri  Esher,  M.R..  and  [ 
iaudley  and  Kay,  L>.JJ.)  1 

Look  «.  Psabob.  (o.) 

Landlord  and   tenant — Lea/ie — For/tit  are — IlrnnJi  nf 
oovmani — Notice  to  reimdf/  l>rearfi~('oini>^iination — 
ApfUeaUon  far  rdie/—(>ri<jinatiug  $uvimui,s^('un- 
wfaawctfuy  and  lAtm     iYvgperfy  Adtt  1^81  ^ 
mL  e.  41),  $.  14,  cuft-weefoiu  1,  2. 

Ah  applicativnhy  a  lessee,  under  aeciion  14,  $ub-»edioH 
2,  ^tk0  QmveyaneiMg  Act,  1881, /or  reli^  ogainii/or- 
ftitmn  ty  rcoioa  of  a  ftreocA  of  covenant  cannot  be  made 

!'>j  cr initiating  attmmfms.  It  ntn^t  hr  uiadi-  riihrr  in  the 
le-tsor'e  action  to  enforce  tht  forjt  iture,  ur  in  an  action 
brvuflU  tty  the  Ifuet. 

A  noHee  by  the  Ueaor  under  section  14,  eub-tedioa  1, 
'ptdffing  the  hrmeeh  complained  of,  onj  re^irti^  (A« 
'<iir^  tit  rnjirih/  it,  is  not  invalid  becaiue  it  doe$  not 
■  iiUiin  u  '/«///!  for  run^tentatum  in  money  for  the  breath* 

f>tci»i.  u  .  /  North,  J.  (40  W.  B,  906,  [1802]  2  Oh. 
ajirinril. 

Appeal  from  the  decision  of  North,  J.,  reported  40 
W.  R.  308,  [1892]  2  Ch.  328. 

The  plaintiffil  were  re^eotiTely  the  leasee  and  mort- 
gagee by  svb-damiae  of  certain  nonaea  at  Tottenham 

(n.)  Koported  by  W.  F.  Barby,  Esq.,  Barrister-at- 

Law. 


which  were  let  to  weekly  tenants.    The  defendant 
was  the  iiasigneo  of  the  original  lessor.  Thff  loaflflfl 
contained  the  uanal  oovenanta  to  repair. 
On  June  2, 1801,  the  defwdmit  served  notioea  on 

flu- plaintifTs,  under  section  14,  sub-awtion  1,  of  the 
Couveyauciug  Act,  l.SSl,  stating  that  the  lioiisis  were 
out  of  repair,  and  ro<iuiring  the  plaintifrs  within 
three  months  to  remedy  the  breach  of  covenant  by 
doing  the  repairs  8«-t  forth  in  the  schedule,  and 
requiring  them  to  pav  him  the  sum  of  £2  2a.  for  the 
expen8»'.s  incurred  by  iiiui  for  surveyor's  fees  and  soli- 
tor's  charjc;e8  by  reason  of  the  breach  of  cdvi  umt ; 
and  giving  further  notice  that  if  they  made  default 
in  remedying  the  breach  or  in  making  the  compensa- 
tion thereby  n^nind  the  defendant  would  enter  and 
take  poasession. 

After  thi-  expiration  of  the  tfaxeo  months  the 
defendant  eoiuini  nued  actions  in  the  county  court 
agjiinst  the  weekly  tenantij  for  recovery  of  possea> 
sion  of  the  houses,  and  on  November  21,  1801,  ha 
obtained  judgmoita  for  poesession.  The  plaintUb 
were  not  parties  to  those  actions.  On  Novenibfr  23 
the  plaintifTs  took  out  an  originating  suiuuiuus  asking 
(1)  for  a  declaration  that  no  forfeiture  had  been 
incurred  by  reason  of  aupr  breach  of  cuvcuant  to 
repair;  (2)  in  the  alternative,  for  relief  against  the 
defendant's  right  of  re-entry  and  forfeiture ;  and  (3) 
for  an  injunction  to  restrain  the  defendant  from  pro- 
ceeding on  his  juilj;ments  in  the  ciuinty  court  to  take 
po.ssession.  On  ni  iu  niber  U  the  defendant  obtained 
po-ssession  of  t)i(>  Iiolihi  s  under  llil  judgments. 

North,  J.,  dismissed  the  sommooa.  Tb»  plaintiffi 
ap{>ealed. 

PiU'lmoie,  Q.a,  and  Osaulii,  far  tlie  plaintilb. 

UpfidiH,  fmr  the  defendant. 

The  arguments  and  anthoritiea  wm  the  aaiM  aa  in 

the  court  Indow. 

Liinl  KsiiKR,  M.K.  In  niy  opinion  this  ajipeal 
must  ln'  liisiniKsefl,  and  cvrry  jioint  which  ha.s  l)oen 
raisi'd  must  1m>  decideii  a^ain.st  the  appcilautii.  The 
first  qiu«tion  is  whether  North,  J.,  had  any  jmiadic- 
tion  to  entertain  this  ociginatine  sommooa  at  alL 
taken  out  un^i 


The  summons  was  taken  out  under  section  14.  sub- 

sei  tion  'J,  of  the  Conveyaiu  iof^  Act,  1881,  which  pro- 
vidt^s  that  "  where  a  lessor  is  proceeding  by  liction  or 
otherwise  to  enforce  such  right  of  re-entry  or  for^ 
leitnre  the  leasee  may,  in  the  lessor's  action,  if  aST, 
or  in  any  action  brought  by  himsdf,  apply  to  the 
court  for  relief."  The  application  for  relief  must  be 
made  before  the  lessor  has  re-entered.  Now  the 
action  of  ejectment  in  this  case  was  brought  in  the 
county  court.  The  plaintiffs  could  not  have  applied 
in  that  action  for  reuef ,  as  the  county  court  has  no 
jurisdiction  to  grant  relief.  The  plaintiffs,  therefore, 
could  not  have  applied  for  relief  in  the  lessor's  action. 
It  was  left  for  th>  iii  to  apjily  for  lelief  in  an  action 
brought  by  themselves.  They  did  not  do  so,  but 
^^liM  by  way  of  otjginatinff  summons.  Such  a 
nunnona  for  the  mupoaea  ol  tbta  aeotion  ia  not  an 
aotion.  It  cannot  be  said  to  be  a  sommons  taken  out 
"in  an  action  broufjlit  by"  the  leasee.  The  learned 
judge,  therefore,  had  no  jurisdiction  to  entertain  this 
summons  at  all.  We  have  spoken  to  the  learned 
judge  upon  the  point,  and  hit  opinion  waa  in  favour 
of  fluB  view,  thoogh  he  did  not  OMlda  the  point.  We 
are,  therefore,  agreeing  with  him  rutiiar  tiian  *tMaatw^ 
from  him  ujiou  the  point. 

Hilt  sujiposiii;^  that  there  is  juri»»Jiction  to  enter- 
tain this  summons,  there  comes  this  ditKciUty :  relief 
can  only  be  asked  when  the  lessor  is  proceeding  to 
enforce  the  forfeiture.  The  plaintiffii  by  applying  for 
relief  admit  the  forfeiture.  There  is  no  jurisdiction 
to  inqaire  whetiiar  th«  judgment  in  the  county 
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coiut  wii-s  right  nt  nut.  Tli:i*  jii'lginr'nt.  jdh  it  lias  not 
been  appealed  against,  has  setUeil  the  (question  of  for- 
feiture, and  it  must  now  be  takm  tbat  tlMce  was  a 

forf^ttlUBi 

But  mnporin^,   agnni,  tlut  w»   can  inquire 

whptlior  the  judprncnt  of  thr»  count}'  court  is  ri;rlit, 
the  iiuf'stinn  then  iirises  whfthcr  the  notice  u£  the 
Und  of  Juiii',  isfl.  is  an  iiiviilid  nutico,  ;ind  thore- 
fore  whether  the  right  of  ro-mtiy  was  enforceable. 
It  is  contended  that  the  notice  is  bod  beOftOse  it  does 
not  xsqiiire  tlie  plaintiffii  to  make  onmywiaalaon  in 
money  for  the  braaoh  aooording  to  aection  14,  mb- 
tjection  1,  of  tho  Convi^yancing  Act,  issl,  if  Iwintr 
said  that  the  (h'maiid  uf  £2  'is.  for  sui  vt  yor'H 
and  solicitor's  chfir^n-s  w.is  not  a  demand  for  "  cooi- 
pensation,"  as,  according  to  •SkinurrH  i'o.  \.  Kni<jltt, 
40  W.  R.  57,  [1891]  2  Q.  B.  o42,  those  cbargt-s  do  not 
eonie  within  tbe  meaning  of  that  word  ia  the  aectioD. 
Now  in  tiie  pnaent  caae  tbe  Iraaor  serred  notioea  oom- 
ptaining  of  a  brfarh  of  oovc'iiaiit  t  i  n-imir.  If  thf 
breach  of  covenant  is  one  which  is  ia])aLU'  oi  ri-iufdy 
tho  lessor  must  require  the  breach  to  Xm-  remedied,  and 
oaunot  pass  that  by  and  demand  money  compensation 
for  tbe  oreacb.  In  such  a  caae  the  lessor  in  bound  in 
boa  notioe  to  require  the  keaee  to  remedy  the  breach. 
Here  tbe  leaMir  did  lo,  tiie  breach  being  one  which 
was  cajmble  of  bfing  nniir>diod  by  the  lessee,  ^\^lf>^e 
the  breach  is  c<ij>able  of  remedy,  as  in  the  case  of  a 
covenant  to  repair,  the  "  compt  iis.«tion  "'  cann>)t  ]«• 
in  respect  of  the  n'|nurs  themselves,  but  must  be  for 
sometliinff  else,  and  this  is  shown  b^  tho  latter  part 
9l  the  ano  aection.  The  true  meamng  of  the  aub- 
aection  la  tiiat  beaidea  mnedying  tbe  breach  there  is 
t<)  be  comp«.'n8i4tion  payable  where  there  in  anything 
to  couipejisate,  but  if  the  lessor  do4>s  not  want  any 
ooniiM  usation  he  need  not  ask  for  it  in  his  notice,  and 
in  that  citse  he  cannot  obtain  it  either  in  the  action  to 
recover  possession  or  in  any  other  action.  If  tho 
decision  of  Bacon,  V.C..  in  ivortA  Lo»dm  Land  Co.  v. 
Juft/Hf*,  .32  W.  B.  283,  ia  inoonairtent  with  tiiia  read- 
ing of  tlie  section,  T  must  say  I  do  not  asj-ree  with  it. 
In  the  case  of  lini-ufi'hl  v,  H<iiim-h,  1  Times  L.  It. 
876,  Boweji.  I„.I.,  filt  himself  boumi  by  th-'  con- 
struction placed  upon  the  section  by  Itacon,  V.('., 
but  I  think  I  can  see  from  his  language  that  if  he 
ware  free  to  do  so  he  would  not  have  followed  it. 
Tbere^tre,  in  my  opinion  this  notiee  waa  a  good  one, 

and  the  judgment  in  the  comity  court  was  right. 
[Ilia  lordship  then  s). -it c<l  tliat,  with  regard  to  grant- 
ing n'lief  upon  tlu  liinits,  ii^suuiing  the  point  was 
open,  they  were  unable  to  diii'er  from  tho  conclusion 
arrived  as  by  the  learned  judge.] 

LlWDLVT,  "LJS, — I  am  of  the  same  opinion.  The 

Runmions  asks  first  for  a  declaration  that  no  forfeiture 
has  Iveen  incurred  ;  84>condly,  in  tlie  alte  rnative  for 
relief  against  the  forfeiture;  and.  thinlly,  for  an  in- 
junction to  rcstniin  the  defendant  from  taking  posses- 
sion. No  one  ever  heard  of  auflh  an  application  as 
that  being  made  )q  originating  sammona.  It  was 
utterly  niisoonoerved  aad  inappropriate.  But  taUng 
the  summons  as  merely  asking  for  relief  ag:ii),st  the 
forfeiture",  the  question  is  whether  uii  oiiguialing 
summons  is  the  ]iroper  procedure.  Tlie  question  di^- 
peuds  upon  swtion  11,  8ub-.s4'«tion  '1.  of  the  Convey- 
ancing Act.  1881.  By  section  2  (xviii.),  tbe  cinirt" 
neana  the  Hi^h  Court  <  <f  Justaoe,  and  by  aection  69  (i.) 
all  mattera  within  the  jurisdiction  of  the  court  are  as- 
tigned  to  the  Chancery  Division.  Therefore  the  county 
court  has  no  jurisdiction  to  give  relief.  To  my  mind  the 
words,  ■'  actinii  brought  by"  the  lessee,  in  suh-s.  ction 
2  of  section  14  do  not  include  an  originating  sum- 
mons. The  true  meaning  of  the  words  is  that  there 
be  an  aetion  in  the  Chancery  DiTirion*  and  a 
I mwl  betaken  otti  in  fltai action.  There- 


fore this  originating  summons  is  wholly  misconoeiTedi 
and  the  court  has  uo  jurisdiction  upon  auoh  a  auB* 
mons  to  entertain  the  qneation. 

^iUmuning,  however,  that  the  court  has  jnria- 
diotion  to  entertain  this  application,  the  next 
ipiestion  arises  with  regard  to  the  notioe.  Is  the 
notice  to  be  heM  bad  1-K»cuuse  the  lessor  does 
not  demand  eompen.sati<m  ?  There  would  be  no 
sense  in  so  hol<ling.  Tbe  lessor  most  tell  tli« 
tenant  what  the  breach  is  and  what  he  wants  done, 
and  what  compensation  he  wants.  But  if  the  lessor 
does  not  want  any  compensation — in  the  case,  say,  of 
a  fire  insurance  not  kept  up  where  no  damage  has 
iu;crued — wliat  sense  is  there  in  asking  for  compensa- 
tion which  ho  dues  nut  want !'  The  section  seems  to 
me  to  have  been  correctly  construed  in  Skinnert'  C». 
V.  Knight,  Here  the  defendant  told  the  plaintiffs 
what  he  wanted— namely,  the  repairs  made  good  aad 
£2  2s.  compensation.  Tnie,  he  adds  that  the  £2  2m. 
is  for  a  surveyor's  fee  :iiiil  s' <lirit' ir's  charg;es,  but,  in 
fact,  he  told  them  what  compensation  he  wanted. 

Kat,  L.J.,  concurred. 

Apptal  dumissed. 

Solicitor  for  the  plaintiffs,  T.  .Vofoti. 
Solicitors  for  the  defendant,  Pmnx  ±  Son. 


^Vjh  Bankruptcy.  \ 
(Lord  Bther,  V-TR.,  and  \ 
UndkyftBowen,  L.JJ.: ) 


Feb.  84. 


Ex  uurU  ASHMEAO. 
In  n  Nahcb.  (o.) 

liilllkruj'f'i/   -  f'""^'''"l'f<''/  inti'lidii     .fiiilt/iifiif  rrfilit'ir  — 

<'ii,f  li,M,h  iiiiiiiiiij  '•Kiiifxtitii — A>'tion  by  tr(rrtary  Jvr 
awl  on  httmlf  <>/  shart/inlilTi' — SlanHiirie$  Actt  1889 
(32  .(■  3.J  (7-7.  c.  I'.t),  MH.  •>,  13. 

Sti  tiiiu  l'.i<i/t/it  Stiiiiinin'ei  Ad,  ISfifl,  trhirh  empowm 
losl  Ihnik  luiiiiitij  •'•iii>]xiiii'  siii ,  ill  (lit  iiiitiit  of  their 
piirm  r  or  tecrtUiry,  tinin  /laltlcrD  for  thr  amount  of 
itiiiMu'il  cttlU,  docs  iiitt  finjxiwrr  the  romiKtuy  t*i  iutiitute 
Ixtiikriiptcy  proeecdingSf  in  the  name  o/  the  secretary,  in 
resjtrt  uf  a  jndgmetii  recovered  in  tueh  cm  oidjim. 

Apyieal  from  an  order  of  tho  registrar  in  bankrapfa^ 

r<!f using  to  make  a  recei\-ing  order. 

.\shmead,  the  ajiiH  llant,  was  secretary  of  the  Great 
Fortune  and  West  Cancine  Minee,  a  coat  book  mining 
company  within  tho  Stannaries.  The  appdlant,  suing 

as  secretary  for  and  on  behalf  uf  tlic  shureholders  of 
the  conii»any,  brought  an  action  against  the  judgment 
debtor  in  tho  Maj'or's  Court  in  respect  of  unj  aid  calls 
on  shares,  due  from  him  to  tho  company.  Judgment 
was  recovered  for  £13o.  TUl  jvdgment  not  having 
been  uitisfied,  the  ap^lant  preaented  a  bankruptcy 
petition  against  the  judgment  debtor,  which  stuted 
that  tiie  judgment  debtt)r  was  justly  and  truly  in- 
debted to  him  lus  secretary  for  and  on  Iw  lialf  of  all 
tlie  shareholders  of  the  company,  in  the  sum  of  £l3o. 
Tbe  registrar  refused  to  make  a  receiving  order  on 
tbe  petition,  on  the  ground  that  the  petitioning  credi- 
tor, the  appellant,  was  a  bare  tnist>>e,  and  that  the 
]>otitiun  ought  to  be  amended  by  joining  the  ce«(uu 

Section  13  of  tho  .Stannaries  Act,  1SG9,  provides 
that  "  the  amount  for  the  time  being  unpaid  of  any 
call  made  after  the  paaaing  of  this  £olt  on  any  sliare 
in  a  company  shall  be  deemed  to  be  •  debt  due  bum. 
the  holder  of  snob  ahare  to  the  company,  aad  if  a( 

(a.)  Beported  by  F.  O.  RoBnraoir,  Baq.,  Barriatar- 

at-Law. 
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OoimoFAfniik 


the  time  appointed  by  the  company  for  the  pajTnent 
!    of  any  such  call  miy  shfinholiler  shftll  fail  to  pay  the 
aMnt  thereof,  it  shall  be  lawful  for  the  oompanv  to 
MiBilidiareholder  for  tiie  amoant  of  mush  oall,  in 
ay  ooort  of  law  having  competent  jurisdioiion,  in 
tte  DAine  of  the  purser  for  tne  time  being  of  ibe 
ccaifAiiy,  whether  such  purser  is  a  shareholder  iu  the 
opmpaoy  or  not,  ok  the  nominal  ]ilaintiff  fur  the 
ooBipiay,  and  to  recover  the  amount  of  such  call, 
tgnthar  iritb  iatanat  lor  fhi»  mom  and  ooits  of  suit." 
mSm  9  nrondiM  flui  U  tfatt«  if  no  panwr  tiie 
ini"piin«"  ihaU  BMHi  fha  Moratuy  for  tiM  time 

S.  Oooper  Willit,  Q.C,  for  tb«  ainallant,  zafBred 

tn  GHihrie  v.  /^ijA-,  3  B.  &  C.  178,  KoA  fft^  T.  jUM, 

10  Ex.  829,  4  W.  E.  Dig.  HI. 

F.  C.  WiUu,  for  the  debtor,  was  not  called  upon. 

Lotd  Eflmra,  M.R. — In  this  case  the  alleged  debtor 
wu  a  gb/irf'hoMcr  in  a  mining  company  in  the  Stan- 
uries,  and  the  <  oTiijiany  made  a  call  on  bis  shares 
which  be  did  not  |  ly     At  common  law  the  company 
amid  not  hATe  sued  bim«  baoKiM  all  tba  ihaiehaidari 
m  MMh  oompaniea  an  parteen,  and  one  partner 
nnnot  sue  another.  Inoraer  to  obvinte  thnt  ilifficiilty 
•-11  Staiinariea  Act,  1869,  was  passed,  section  13  of 
will  h  Act  gave  the  company  jKJwer  t<j  sue  a  share- 
iwlder  who  bad  neglected  to  nay  calls.    [His  lordship 
ml  aeetion  13  and  proceeded  :j  The  aeetion  mahaa 
u  unpaid  call  a  debt  due  to  the  company,  not  to  tlio 
tKtrttry,  and  the  right  to  sue  for  that  debt  is  given 
Uithe  company.    The  secretary  has  no  right  to  sue. 
but  the  company  is  to  sue  in  the  name  of  the  purser, 
or  lecretary  if  there  is  no  purser,  as  nununal  plajntiff. 
Ibra,  IIm  aotion  having  been  brought  by  the  company 
IB  the  name  of  tiie  pursur,  it  is  ue  company  which 
recovers  the  amount  due.    The  company  is  the  judg- 
i^ent  creditor,  and  is,  therefore,  the  proper  jwrty  to 
'^t  a  petition  in  bankruptcy. 
In  thia  oaae  the  aecrataiy  naa  pwacatod  the  petition* 
•ad  in  it  ho  deaerilwa  uuidf     Iwfing  raeotwed 
judgment  for  and  on  behalf  of  tha  llnreboldeni  in  the 
tnnpany.    That  is  not  the  case,  the  company  has 
rHnrerwi  judgment  in  his  niinir.     The  secretary 
cannot  draw  the  petition  in  such  a  way  as  to  make 
hiMtlf  a  petitionmg  creditor,  nor  can  he  make  the 
necessary  affidavit,  for  there  is  no  debt  due  to  him, 
ind  he  has  nut  recovered  judgment  against  the 
'■'utor. 

A  similar  point  was  decided  in  duthrie  Fi»k 
(Aere  it  was  held  that  when>  a  company  mw>  em- 
powered by  ita  private  Act  to  sue  in  the  name  of  its 
■eretar}-  as  nominnl  plaiirtift  Hiak  did  not  give  power 
'  the  company  to  finlitata  tianliiiipliiji  pmnoodings 
m  his  name. 

I  think  that  the  registrar  waa  right  in  bidding  that 
the  palitkin  moat  be  niamiaaed  unleaa  it  waa  amended. 
Tke  eompany  deeted  not  to  aaand,  hat  to  appeal 
^L'nin<«t  the  registrar's  daciiion,  and  l^air  appaal  most 

oe  dumiased* 

Lonnxr,  L.J. — am  of  the  aame  ofiinion.  The 

qoestion  turns  on  section  13  of  the  Stannaries  Act, 
1869.  The  object  of  that  Act  was  to  cure  the  great 
defects  that  formerly  existed  in  the  manner  of 
recovering  calls  by  cost  book  mining  companies, 
vfaich  areunimxnponitadooaipaiiiaa.  Section  13  does 
not  say  that  these  companiea  are  to  aoe  in  their  own 
names,  bnt  gives  them  power  to  sne  in  the  name  of 
thfir  jiurser  or  secretjiry.  Tlif»  Act  d  us  not.  how- 
ever, emjjower  these  companies  to  make  use  of  their 
parser's  name  in  bankruptcy  proceedings.  This  is 
not  a  now  point,  for  the  ease  of  Quthru  t.  FM  shows 
timt  wlian  n  eompany  is  aathoiiaed  hf  atatnto  to  aoe 
^  SMHW  of  ita  pnUio  olBoer*  tiM  oonpai^ 


institute  Iwinkruptcy  proceedings  by  its  officer.  In 
some  cases  Parliament  has  subsequently  given  com- 
panies power  to  do  so,  but  that  is  not  so  in  this  case. 

BowKX,  L.J. — I  am  of  the  same  opinion. 

Apptal  dimUmd. 

SoUeiton  far  flie  ^ppoUant.  SkMpoUtt  BtHknt  S 


Solicitor  for  the  reqtondent,  Rumney. 


From  Q.  B.  Div.  \ 
(Lord  Bsher,  M.R. ,  and  Bowen  >  Fab.  9. 

and  A.  L.  Hmith,  L.  JJ.)  ) 

JomfSON  t'.  DlPROSK.  (a.) 

Bill  of  tale — Default  in  payTnmf— fiMmrf  of  gooit— 

Conditional  trwhr  i>f  ituumnt  due — Rrriwml  of  <food» 
—Tretptua—JitiUjnptiun—BiiU  of  Hole  Act,  (45 
A4B  FieC «.  43). «.  7. 

The  grantor  of  a  hill  of  talt  in  the  form  preacribed  by 
the  Bilh  of  Sale  Art,  1882,  having  made  default  in  pay- 
ment of  a  »utn  of  money  thereby  secured,  the  grantee 
Dt'izeii  the  goods  cwnprited  in  the  bill  of  taU,  More  than 
five  days  afterwards,  the  goodi  not  hawing  been  ytt 
removed  from  the  granU/r'e  premieee,  the  grantor  (en- 
dered  paymettt  of  the  amount  due  under  the  hill  of  tale, 
s}ihjfri  ((>  u  riiii,!itinn  tis  to  the  giving  of  a  receipt.  The 
grantee  decliutd  to  comply  with  the  condition,  and 
reim-ved  the  goods. 

Held,  that  the  artmtar  oovld  not  fflaMatn  an  action  of 
trespass  againat  me  granlee  fitr  the  rtmimU  of  the  goods, 
btit  might  reder  m  them  on  payment  of  principal,  ititerest, 
the  expenses  incurred  by  (Ae  grantee  in  the  seizure,  and 
theeoila<ifth9daimfi!rr$itmjptitiu 


Appeal  by  the  defendant  from  the  jmlgmont  of 
Wright,  J.,  at  the  trial  of  an  action  with  a  jurj'. 

The  piaintifT,  by  a  bill  of  s:do  drawn  in  the  form 
picaaribed  by  the  Billa  of  Sale  Aot,  1882.  assigned  to 
the  defsndant  oartain  famitnre  in  her  dweDing-house 
to  secure  the  repayment  by  instalments  of  a  sum  of 
money  advanced  to  her  by  the  defendant.  The  plain- 
tiff having  made  default  in  payment  of  two  of  the 
ioatahnenta,  the  defendant,  on  the  lAth  of  ICaroh, 
1S99,  entered  the  plaintifTs  dwelling>lioiiae  and  aeisad 
the  fiimiture  comprised  in  the  bill  of  sale,  and  left  a 
man  in  possession.  Uu  the  2Gth  of  March,  when  the 
goods  were  on  the  point  of  being  removed,  the  plain- 
tiff tendered  to  the  auctioneer,  by  whom  Uie  removal 
was  being  oarrieil  out,  the  sum  of  £51  5s.,  being  the 
amount  due  for  principal,  interest  to  that  date,  and 
expenses,  and  also  an  aaditional  sum  of  £2  15s.,  which 
was  claimed  us  the  auctioneer's  levy  fee;  she,  how- 
ever, accompanied  this  tender  with  a  demand  for  a 
separate sooBpt in rsapaot  of  the  £2  Ua.,  rafnaingto 
pi^etiharinni  unlaaa  andi  laoeipt wata given.  The 
ftuotloneer  reftaaad  to  give  a  aaparato  reoo^t,  and  the 
goods  were  removed.  The  plaintiff  thereupon  com- 
menced this  action,  in  which  she  claimed  (1)  damages 
for  trespass  iu  wrongfully  removing  the  goods,  and 
(2^  redemption  of  the  goods  upon  payment  of 
principal  and  intereet  due  in  reepeot  of  tiie  money 
advanced.  The  plaintiff  brought  into  court  the  sum 
of  £51  58.,  and  the  defendant  Drought  into  court  the 
sum  of  £o  in  respect  of  the  aotaal  daaaagaoanaad  to 
the  g^oods  in  removing  them. 

At  the  trial  Wright,  J.,  left  the  question  on  the 
claim  for  trespaaa  to  the  juy,  who  gave  the  plaintiff 
£55  damages,  viz.,  £60  for  removing  the  goods,  and 

(a.)  Beportecl  by  F.  O.  Kuokeb,  Ssq.,  Barrister-at- 

Law. 
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Court  of  ArPE.\i.. 


JoUNiiiON  r.  DlPBOAI. 


COUBT  OF  AfPIAIh 


£&  heytmi  tba  mm  of  £6  paid  into  ooart  in  reipMsk  «f 
aotnaf  damage  to  the  eoooa.  Tb»  leamod  judge  gave 

indsment  for  the  plaintiff  for  tiiat  amount,  and 

furtner  decretKl  thiit   the   plaintiff  was  intitli  l  U> 
redeem  the  got>du  uu  payuieiit  of  £2  158.  Ixjyoiui  tho 
8um  of        M.  paid  into  court;  and  he  allowed  the 
plaintiff  the  ooata  of  the  aotion. 
The  defendant  appealed. 

.Ulf,  Q.C.,  and  Cababe,  for  the  defendant.— The 
plaintiff  is  not  in  a  pontiou  to  aue  in  troepaas.  The 
moment  she  made  default  in  complying  witit  the 

tertiis  of  the  bill  of  sah-  her  right  to  the  {wssession  of 
thn  goods  det<'rniined ;  for,  by  virtue  of  sectiim  7  of 
thi"  Bills  of  Sale  Ai  t,  1SS2,  tlie  defendant  became 
entitled  to  s^izo  and  take  poH8('s.sioa  of  them.  No 
■uheoquent  tender  on  the  part  of  the  plaintiff  oould 
reatora  her  rijBjii  to  poaaMnon.  The  proviio  to  sec- 
tion  7  enaeda  thatt  if  the  grantor  talies  certain  ateps 
within  five  days  of  the  seizure  of  the  goods,  the 
grantoe  may  be  restrained  from  removing  or  neJling 
the  go<}d8.  But  here  the  plaintiff  diil  not  comply 
with  the  tornu  of  that  pro\-i^i>.  The  tender  wtuch 
aihe  allages  was  made  after  thr  expiration  of  the  five 
d»yai  ai>d,  further,  it  waa  a  bad  tender,  inaamwnh  aa  it 
wai  oonditioiial. 

ffrrhrrt  lif'-d,  (J.<'.,  and  J'ncock,  for  the  plaintiff. — 
Where  personal  chattels  are  aaaigned  by  way  of 
Moniitj  for  a  debt,  the  pmramption  is  that  the  pro 


party  and  the  nght  to  poesoesion  xemaia  in' the 
aadgnor.   The  right  of  toe  assignor  to  me  the 

'  assignee  in  trespass  for  wrnnjrfully  removing;  the 
chattels  is  recogiiizo<l  in  Untr'tj  v.  Krndull,  17 
Q.  B.  937,  and  Tmm  v.  Wihu,,,  11  W .  li.  117. 
4  B.  &  8.  442.  The  Bills  of  Sale  Act  contemplates 
Hw  gooda  oomprieed  in  a  hill  of  fuile  as  bein^  the 
grantor's  goodi,  Bot  the  grantee's.  The  position  of 
the  grantor  of  a  WH  of  lale  is  nearerthat  of  a  pledgor 
than  a  mortgagor.  In  the  case  of  a  jilodnjo  tlie 
general  proi>orty  remains  in  the  pledgor,  only  a 
spccjal  property  passes  to  the  iiledgee.  In  the  same 
way  in  the  oase  of  a  bill  of  sale  the  general  {iroperty 
remaina  'wXtk  the  gxantor.  There  is  a  strcmg  pre- 
sumption against  the  prnierfy  passing  to  the 
grantee,  as  in  the  oase  of  a  mortgage  of  land. 

[KoWKX,  L.J. — But  is  not  }fnii<ih>iH  v.  ^I:nrj»\  12 
W.  R.  U)j7,  17  C.  B.  X.  S.  -Ha,  against  that  e.mten- 
tion  ?  There  Williams,  J.,  said :  -"  It  is  said  that 
there  cauiiot  be  a  mortgage  of  u  ('Iiatt4i1,  and  there- 
fore that  this  instrument  must  ojierate  i\a  a  pledge. 
But  why  sol*  Them  is  nothing  illegal  in  making  a 
grant  in  this  form.  The  hooks  recognise  the  distmo- 
tion  between  a  mortgapje  ami  a  jiledge  of  personal 
chatt^-ls,  and  there  is  an  exjiress  authority  in  the  cnse 
of  /Vory  V.  IttHiiy,  7  Exeh.  .')M,  that  tiiere  nny  be  a 
mortgage  of  chattels,  as  distLnguishtHl  from  a  pledge, 
without  delivery,  so  that  there  would  s^^eni  to  l>e 
nothing  contrary  to  law  in  what  is  ordinarily  called 
a  mortgage  of  personal  ohatteh.  The  property  is 
absolutely  and  iudefcasibly  vpsled  in  the  gnuitei-  if 
the  condition  be  not  performed,  and  a  court  of  law 
can  look  at  no  other  owner  than  the  mortgagee  or 
inantee."]  The  policy  of  the  Bills  of  Sale  Act  is  to 
uudt  liie  rif^ts  <rf  fhe  grantee  over  the  gooiU ;  the 
grantor  may  redeem  the  goods  at  any  time  before 
they  are  aotaally  removed  and  sold.  If,  after  the 
grantor  has  tenaered  payment  of  the  amount  duo, 
the  grante»>  removes  the  goods,  the  grantor  may 
maintjiiu  trespass  agauist  him.  At  any  rate,  the 
plaintiff  can  maintain  au  action  on  the  case.  She  hud 
a  right  to  redeem  these  goods,  and,  therefore,  she  had 
a  right,  if  she  tendered  the  amount  due,  to  prevent 
their  removal.  And  if  after  her  tender  the  defend- 
ant removed  them,  she  must  hnve  some  right  of  aotion 
at  common  law  for  their  rernoval.    Court*  of  law 


take  notice  of  an  equity  of  redemption.  [Thsy 

Jfiiking  V.  ./ohm,  «  W.  K.  270,  2  Giff.  99.1 

Cababe,  in  reply,  cited  Yungmann  v.  ^rtetmann, 
p.  148. 

Lord  K.siiKU,  M  b'.— In  this  case  the  phiintiff  has 
brought  an  action  against  the  defendant  in  respect  of 
an  alleged  interference  with  her  goods,  and  ue  has 
brought  the  aotioa  in  two  loims :  the  first  lom  is 
that  of  a  oommon  law  aotioa  for  trespass,  the  o&»  is 
that  of  an  action  in  equity  for  re<lemption.  The 
learned  judge  at  the  trial  gave  judgment  for  the 
plaintiff  on  the  common  law  claim  for  the  amount  of 
damages  which  was  assessed  by  the  jury,  and  which 
was  partly  in  respect  of  injury  to  the  goods  and 
partly  in  reapect  of  the  omsequenoes  to  w»  plaiiitiff 
of  the  wroDgfol  saisiite.  On  the  eUmfarfedm^ 
tion  the  lewned  judge  aim  gwre  jndgmeBt  tone 
plaintiff. 

The  defondaiif  li.is  Li]i{>ealod,  on  the  ground  that  an 
action  of  trespass  will  not  lie,  because  the  plaintiff 
had  given  him  a  valid  bill  of  sale  of  the  goods  in  the 
form  enacted  bv  the  Bills  of  Sale  Aot>  aira  the  plain- 
tiff  bad  made  defanlt  in  complying  with  the  teras  of 
the  bill  of  sale  and  the  Ac  t.  which  default  gave  the 
defendant  a  right  to  »«nzi>  tht>  goods,  and  iit  common 
law  to  keep  them  and  do  what  lu;  liketl  with  them. 
This  gives  rise  to  the  question,  What  is  the  right  view 
to  bo  taken  as  to  the  construction  of  a  bill  of  sale 
drawn  in  the  form  presoiibed  by  the  Aot  y  Suoh  •« 
bill  of  sale  might  have  hem  made  before  the  Act,  for 
bills  of  sjilo  were  then  made  in  many  forms.  But  the 
Act,  for  the  protection  of  bom>wers,  sjiys  that  if  a 
bill  of  sale  is  given  by  way  of  security  for  an  adviinc*', 
it  may  no  longer  be  drawn  in  any  of  the  old  forms, 
but  must  be  in  this  form.  What,  then,  is  the  effect  of 
a  bill  of  sale  in  this  form  f  A  bill  of  sale  is  a  doca- 
ment  under  seal  given  in  respect  of  chattels,  where  it 
is  <lesirefl  that  tlie  property  m  them  should  ]>ass,  but 
where  possession  is  not  to  given.  The  object  of 
the  deetl  is  to  enable  the  prop«^rty  in  the  goods  to 
pass,  although  the  possession  does  not  pass.  That 
is  the  meaning  fA  %  mil  of  sale.  It  is  not  a  pledlge^ 
for  the  pwusitj  is  to  j^aas. 

Now  a  bul  of  sale  might  bo  drawn  so  as  to  make 
the  pniperfy  piuiss  subjec  t  to  conditions  a,s  to  the  right 
of  jKjss^-ssion,  formerly  subject  to  any  conditions,  but 
now  subject  only  to  the  ]ire.-ieribe<l  conditions.  A 
bill  of  sale  in  the  form  given  in  the  Act  states  that,  in 
consideration  of  a  sum  of  money  paid  to  the  gcanhv 
hf  the  grantee,  the  gcantor  <bth  "  assign  "  unto  the 
grantee  the  dhattels  described  in  the  sohednle  by  way 
of  security  for  the  rop  iyinent  of  tlie  sfiid  sum.  To 
assign  a  chattel  is  to  ikish  the  jiropi'rty  in  it.  There- 
fore we  see  that  by  the  verj'  U'rms  of  the  document 
the  property  passes.  And  if  that  were  the  whole  of  the 
document,  the  right  to  possession  would  also  pass; 
t  he  property  would  carry  the  right  to  poeseasion  with 
it.  But  the  stiptdations  oontuned  in  section  7  of  the 
Act  are  incoi  jinr  iled  iti  tlie  bill  of  sale.  That  sei  tion 
says  that  "personal  chatt4'l8  assigned  under  a  bill  of 
sale  shall  not  be  liable  to  bo  seized  or  taken  possession 
of  by  the  grantee  for  any  other  than  the  following 
causes:— (1)  If  the  grmitor  shall  make  defaudt  in 
payment  of  flie  earn  or  sums  of  money  thereby  aecured 
at  the  time  therein  provided  for  payment."  That 
derogates  from  the  absolute  right  of  the  grantee,  not 
from  his  right  to  the  j^roperly.  for  that,  as  I  have 
said,  passes,  but  from  his  riglit  to  take  pos8«.'«sion. 
Although  he  has  the  property,  ho  is  not  to  take 
possession  except  for  certain  eansss.  If  the  grantor 
makes  default  in  payment  of  any  of  the  inst^ments 
secured  by  the  bill  of  sale,  then  the  grantee  has  the 
right  to  take  possession  of  the  goods.  The  se<  tion 
then  goes  on  to  x>rovidc  that  the  grantor  may  wiihiu 
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tmimham  Hm  trfnm  of      goods  apply  to  the 

Eifh  Court,  and  tho  court,  if  satisfipd  thiit  by  pay- 
Drt)!  or  otherwise  the  cause  of  seizure  uo  longer 
^xifti.  may  rcRtrain  the  grantee  from  removisg  or 
itUiag  the  goods.  This  is  •  nunnuttv  remedy  given 
tothegnntor  in  the  place  of  ihe  old  dmneety  remedy 
-rx,  ^  suit  fur  rfdeinption.  And  tho  courtH  hiivc 
>ii  that,  if  the  grantor  do«'8  lutt  api>ly  under  thLs 
[c  ns.^  within  the  five  days,  he  hiHes  his  suiiuiuiry 
noddy,  though  be  dom  not  lose  his  equitable  remedy : 
knay  still  £ing  his  suit  for  redemptum. 

Iks  NBult  is  t£ftt,  if  the  grantor  ^lays  tlie  monqr  at 
Aan^ttime  in  accordance  with  the  terms  of  the 
Uloi  Mi]<'.  the  grantee  eannot  sei/e  the  goods  ;  if  he 
iott,  he  i»  liable  tu  nil  n<-ti<in  of  trespass.     And  if  at 
tiie  right  time  the  grantoi   i^'oes  with  the  money 
rwly,  and  properly  tenders  all  that  he  is  bound  to 
tvif,  tnoh  tender  ti,  for  the  purpose  of  fixing  the 
Tighli  of  the  jiaHii'<t,  efjuivalent  to  payment;  and  if 
tjf  pnuitee  rt-jeets  such  tender  and  nei/es  tho  guoda, 
If  19  liable  to  an  action  of  tresii.tss.    Hut  if  the 
gnntor  has  neither  paid  the  money  at  tho  right  time, 
nor  tendered  paynuBBit  and  been  refused,  section  7 
that  the  grantee  may  neizo  and  tak(>  possession 
rf  the  goods.    If  he  dues  so,  tho  gmntor  cannot 
numtaiii  an  action  nf  (n  spuss  agiiinst  liiiii,  fnr  lie  lias 
the  property  in  the  g<MKls  and  also  the  right  to  the 
poiM'Ssion  :  the  goods  are  in  contemplatUm  of  law  his 
foods.  An  action  of  trespass  lies  lor  •  wron^^ul  in- 
Usfatuoe  wHh  the  plaintiff's  possessHm  or  with  his 
right  to  iiuiix'diate  possessinii.    Here  the  plaintiff  has 
n-itijer  jior*si  saiuii  nur  the  riglit  to  immediate  posses- 
^1  n;  fur  she  neither  paid  the  money  at  the  right 
tiui* .  nor  did  ahe  make  a  proper  tender,  and  therefore 
tk  (Iffendaat  beoaone  entitled  to  possoesion.  The 
idaintifT  says  slu-  ttiiden>d  tho  niunry  aftorwards. 
Bst  that  is  not  sutiicient :    it  was  too  late  ;  and 
J-ad*^  that  it  w^as  not  an  unconditioiml  tender.  The 
plaintiff,  therefore,  cannot  maintain  an  action  for 
tnqiass,  and  the  judgment  on  the  common  law 
dsiii  is,  in  my  opinion,  wrong,  and,  SO  ttit  as  that  is 
WBcaned,  the  appeal  roust  succeed. 

T}ifn  we  come  t<.)  the  i  (niit;iMe  tliiiiii,  as  to  which 
tb<  Quetn's  Bench  Division  is  now,  of  course,  bound 
f"  M<lmini8ter  equitable  remedies.  Tb«rale  in  equity 
h*»  always  beeoa  that  a  mortgagor  can  maintain  a 
ndoBption  suit  on  tenns  of  paying  principal  and 
istarsst,  and  the  niortgufrce's  l  osts  and  expenses,  and 
the  costs  of  tho  redeuiptiun  suit.  I'niess  there  has 
been  extortion  on  the  part  of  the  mortgagee,  the 
j^ntiff  can  only  obtain  redemption  on  those  terms. 
The  learned  jud^  did  not  impose  on  the  phdntUF  tiie 
t«rin  that  she  should  pay  the  <'osts  of  the  redemption 
•dt.  In  that  re«x>ect  we  think  the  jud^nnent  should 
t>e  varied.  As  t-o  the  injury  to  the  fifoinls,  wi-  tliiuk 
tbiit  the  damages  which  the  jury  gave  in  respect  of 
tut-  iniory  caused  by  tht;  defendant's  negligence 
night  Dave  been  recovered  in  a  suit  for  redemption. 
11»  plaintiff  is  therefore  entitled  in  the  redemption 
^ '  allow«l  the  amount  of  those  damages — viz.. 
As  the  appeal  has  substantially  succeeded,  the 
i  iMiitiif  must  iMj  the  costs  of  the  appeal,  and  also 
cij«ts  of  the  action. 

BoVEiT  and  A.  1>.  SliiTU,  L.J.J.,  concurred. 

Juigatml  variteL 

BoHettorfdrthoflaintUi;  Jok»  WtdealL 
Solieitorfor  th»  dofendant,  O.  C.  Kmt, 


Ml  ewd  if  Jwrtffi: 

Ti>  r<  Easteuv  akt)  Austil:Vlian  Steamship  Co.  (a.) 

< 'oiiijxiiti/ — liiihirtioii  of  ((i/ii'lfil—J'nipnent  nf  nharts  by 
ap}iroi>ri(ition  <>/  reat  rvi  fuud  C<nnj>aitie»  Art,  1867, 
u.  5t,  11,  l;J,  I  I,  2<'>    Coiiijintiirt  Act,  1877,  «^t.  3,  -l. 

A  fompantf  »et  an'iU  a  reserve  fund,  and  expended  the 
greater  part  thereof  in  imprcving  their  propertt/.  On  a 
further  ittue  of  aharte  the  exinting  fl'irrln  hhr-t  u-rre 
crtiUted  with  a  number  of  thartB  <m  /'"'''//  J'K'I  "y  "pml 
in  mine  til  the  (imouvt  "f  th>'  r>->ry  fini'l,  u-lm  h  ir<u 
cnn  itd  to  the  rnpital  tuu'iitiiit  in  (If  in»)kx  of  the  compiiiiy. 
On  nriitiiiti  bij  the  onrnpantj  for  rtduetion  of  capital. 

Held,  that,  OS  ike  pnpimd  reduetion  </'  the  ccqrital  of 
the  company  did  Or  vnght  involve  the  diminution  of 
liability  in  retpeelt  of  unjxil'!  mjiitn!,  thf  jfiifion  nuut 
stand  over  untU  creditors  hati  been  adivrtittd  for. 

Petition. 

This  conijiiuiv  was  r<  gistered  on  the  10th  of 
August,  18b0,  with  a  nominal  capital  of  i'200,000, 
divide^I  into  90,0011  shares  of  £10  each.  The  articles 
of  the  company  gave  it  power  to  rednee  capitaL 
Article  7H  providea  that  the  dtrecton  shtndd,  out  of 
the  iii't  earnings  of  the  vessels  of  the  company,  after 
payment  of  current  expenses,  &c.,  set  apart  in  each 
yerir  such  sums  as  the  company  in  general  meeting 
might  direot,  and,  unless  and  until  otherwiaa 
determined,  snob  snms  as  tbey  might  deem  aspedient, 
to  be  aocumtiliite<l  as  a  reserve  fund,  t<i  be  mvestcKl 
as  then-in  mentioned,  Jind  that  su)>je(  t  thereto 
dividends  might  be  declared  with  tlx  sanctinn  of  an 
ordinary  general  meeting.  Article  79  gave  the  directors 
a  discretioimry  power  to  apply  in  the  porchaae  of 
additional  vesaels,  or  otherwise  in  extending  the 
company's  trade,  all  or  any  part  of  the  reserve  fund 
for  till'  tiiiii'  being.  Articli'  SO  jiroviiled  that  no 
dividends  shouhl  be  payable  except  out  of  the  profits 
arising  from  the  business  of  the  company,  andtt>tBO 
dtvidflnda  should  cany  interest  against  the  ooamaj, 
andartideSl  gave  power  to  the  company  todMuek 
from  dividends  aiiytliirg  payable  by  a  porsoa  wbo 
otherwise  would  hv  entitled  to  a  dividend. 

In  1883  5,000  shares  only  had  Wu  issued,  which 
were  all  fully  paid  up,  and  at  that  time  the  directors 
had  set  apart  a  reserve  fimd  aaioimting  to  £5<^000> 
This  htid,  however,  been  nearly  all  applied  in 
improving  the  company's  fleet  of  steanu'rs. 

On  the  Ist  of  M  iy,  lsh;J,  tho  directors  sent  round 
a  oircolar  in  which  it  was  proposed  to  issue  the 
remaining  15,000  shares,  firstly,  hy  dividing  the 
reserve  fund  as  it  stood  at  £50,000  amonnt  the 
existing  shareholders,  allotting  to  each  one  snare  of 
i'lo  fully  ]iiiid  np  for  every  share  held,  which  would 
al>8orb  0,000  shares  ;  and,  secondly,  by  the  issue 
of  the  nnainiug  10,000  shaiea  at  £10  eaol 
aoheme  was  ratified  by  the  oompMy  m  two 
moetings,  and  in  pmrntanoe  thereof  the 
was  carried  over  to  the  capital  account  in  the  books  of 
the  company,  and  in  re8j)ect  thereof  o.tKK)  sharee 
were  allotted  to  the  existing  shareholders  pro  rata 
credited  as  fully  paid  up.  No  shareholder  declined  tO' 
take  these  shares,  4,895  sharse  were  also  isened  and 
allotted  for  cash  at  £10  each. 

In  1892,  owing  to  depreciation  in  the  value  of 
ship]<ing  property,  the  company  had  Mime 
£75,000,  and  in  October  ana  November  a  special 
reeolution  was  passed  by  tlie  company  for  tfaa 


(a.)  Reportod  by  C.  P.  DmKUH.Bsq., 

Lftw. 
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redaction  of  its  oapitel  from  £200,000  divided  into 
20,000  dures  of  £10  each  to  £100,000  divided  into 
90^000  ihares  of  £5  each,  by  canoelliog  capital  which 
]iad  been  lost  or  was  unrepresented  by  available 
M86ts  to  the  extent  of  £o  per  share  upon  each  of 
14,ttN(  issued  shares,  and  by  redadnf  flie 
amount  of  all  the  shares  to  £<)  each. 

This  was  a  petition  by  the  company  for  the  con- 
firmation by  tne  court  of  the  above  resolation,  and  it 
stated  that  the  proposed  reduction  did  not  isrolve 
tilt-  diiniiiutinn  (if  any  liability  in  rospoct  of  unpaid 
capital  or  the  payment  to  any  shareholder  of  any  paid- 
np  oi^taL 

Ootena-Hardy ,  Q.C.,  and  T.  A'.  7'  ' /./,  for  tho  com- 
pany.— The  6,000  shares  have  bccu  fully  paid  for  in 
cash  by  the  appropriation  of  the  reserve  fund,  which 
must  be  deemed  to  be  a  payment  to  the  shareholders 
by  way  of  dhridMid,  MM  •  ngujmmA'hj  ^um  for 
tbeir  new  charas. 

Huj  otted  Brnteh  t.  JSpfoule,  M  W.  B.  103,  12  App. 
Cas.  385 :  fn  re  Bridgtoater  NtuigaUen  Cb..  [IflOlJ  2 
Ch.  317,  39  W.  E.  Dig.  66. 

NoBTH,  J. — I  have  no  donVt  that  what  has  been 

done  here  was  done  with  perfect  fairness  and  prrfect 
good  faith,  and  that  there  is  nothing  whatever 
which  can  be  said  against  the  directors,  except  that  it 
may  be  said  they  did  not  observe  what  the  law 
reqoiree,  and  that  they  have  not  accomplished  the 
zesnlt  of  making  these  newly-issued  shares,  shares 
that  are  folly  paid  up.  In  the  present  ease  iha 
articles  provide : — [His  lordshi[)  read  the  articles 
above  set  out,  and  continued : — ]  Under  that 
article  79,  as  it  stands,  the  directors  are  bound  in  each 
year  to  set  apart  such  sums  as  the  company  tell  them 
to  aet  aside,  or  in  the  absence  of  such  directions  such 
sums  as  they  in  their  discretion  think  fit  to  be  aocumu- 
lated  as  a  reserve  fund.  Now  it  may  be  that  if  such 
a  state  of  things  had  happtnod  here  as  happened  in 
the  Bridgwater  case,  auu  everything  else  had  been 
elearod  off,  and  there  was  a  surplus  rand  to  be  distri- 
buted among  prefereooe  and  ordinary  BhagehoMew, 
that  this  reserve  fond,  whm  every  pupose  had  been 
aopcsariished  and  the  company  haa  oome  to  an  end, 
would  nave  to  be  divided  between  the  ordinary  and 
reference  shareholders  according  to  their  rights. 
But  we  are  dealine  now  with  a  company  which  has 
not  oome  to  an  end,  and  which  the  CursotionA  of  the 
articles  bind,  under  which  a  losotm  finid  is  to  be 
aconmulated,  and  is  to  be  raplied  in  a  oertain  way, 
and  it  is  mdr  subject  to  the  sotting  apart  of  this 
reserve  fond  that  dividends  may  bo  deolare'l ;  and  I 
do  not  see  how,  if  in  one  year,  or  two  or  three  or 
four  years^  the  company  had  required,  or  the  directors 
had  determined,  that  a  certain  reserve  fund  should  be 
set  aside,  after  that  tbe  directors  oould  proceed  to 
undo  that  without  altering  the  articles,  and  divide  as 
dividend  what  was  being  accumulated  under  the 
express  provision  of  the  articles  as  a  reserve  fund. 

But,  iu  the  next  jilace,  supposing  they  could  have 
done  so,  I  do  not  see  here  that  they  have  ever  done 
it,  because  what  happened  waa  tUa:  Having  issued 
6,000  shaxea,  thev  wanted  to  imm  16,000  more; 
10,000  mn  ianwa  in  a  way  wbidi  is  imexo^onal 

iw  lUa  pupose,  but  5,000  sharen  Avero  issued  by 
appropris&lg  to  each  holder  of  the  ilrst  j.OOO  iiisued 
one  new  share  fully  paid  up,  and  the  way  it  is  done 
is  not  by  any  alteration  of  the  articles,  and  by  no 
eoMtruction  can  their  resolution  operate  as  on  oltera- 
of  the  articles,  because  it  is  somittad  that  it  was 
sot  to  passsd  as  to  be  capable  of  alterbig  them.  It 
must,  therefore,  simply  stand  as  carrying  out  the 
artieles  in  their  original  form.  Then  the  intention  is 
shown  clearly  on  the  cinnilar  issued  to  the  sharo- 
bold«FB.   [Uls  lordship  read  the  circulur,  and  con- 


tinued :— ]  That  woold  have  iwbMWlBi  lha  wsem 

fond,  which  at  that  time  was  £50,000,  and  it  is  done, 
not  by  applying  it  for  any  purpose  mentioned  in  the 
articles,  out  simply  by  giving  each  shareholder  credit 
for  a  corresponding  amount.  Then  the  petition  states 
that,  anticipating  their  proposals  with  regard  to  the 
reserve  fund  would  be  adopted  bv  tiie  shareholdsn, 
the  direotnvs  had  in  fact  appliea  tbo  whole,  or  tte 
greater  port  thereof,  in  the  improvement  of  the  com- 
pany's neet  prior  to  the  30th  of  June,  1883,  uod  I 
have  not  the  least  doubt  that  tlinf  iiinfter  was  men- 
tioned by  the  directors  to  the  meeting  at  which  it  was 
resolved  to  cany  out  the  reaollltion.  The  result  is 
this,  that,  so  far  from  dividing  the  reeerve  fund 
among  the  shareholders,  if  they  had  power  to  do  so, 
it  is  the  very  last  thing  that  they  intended  to  do,  snd, 
what  is  more,  they  could  not  have  done  it  if  they 
wished,  because  tin  y  said  it  hod  already  been  laidont, 
for  purposes  no  doubt  advantageous  to  the  company, 
but  in  such  a  way  as  rendered  it  absolutely  impossiblB 
to  divide  it  by  way  of  dividend,  and  there  is  not  sny 
declaration  whatever  of  any  application  of  any  port 
of  this  fund  by  way  of  dividend  to  a  shareholder,  and 
if  he  had  come  to  ask  for  it  as  dividend  the  answer 
would  have  been  "  No."  There  has  been  no  dividend 
declared,  uor  uuy  fund  out  of  which  to  declare  it,  snd 
I  think  the  words  quoted  from  Lord  Herschell's 
judgment  in  Bouch  v.  SanuU  applj  pnwiasly  to  ths 

{>resent  case,  though  the  facta  are  diftrent.  Hit 
ordship  there  said  :  "I  am  of  opinion  that  the  com- 
pany did  not  par,  or  intend  to  pay,  any  sum  as  divi- 
dend, but  inten<led  to,  and  did,  appropriate  " — "  the 
undivided  profits,''  he  said  there,  I  will  call  it  the 
reserve  fund,  because  that  is  the  real  meaning  of  it— 
"did  appropriate  the  rosorve  fund  dealt  with  as  aa 
increase  of  we  capital  stook  in  the  eonoam.** 

The  result  is  that  I  cannot  proceed  upon  this  peti- 
tion as  it  stands.  The  shares  are,  or  at  any  rate  may 
be,  shares  upon  which  nothing  has  been  paid,  and  1 
cannot,  therefore,  proceed  with  the  petition  except 
upon  the  footiug  uat  oiaditon  an  aavwtMed  for  m 
the  usual  waj. 
I  win  put  it  in  ttds  war.  The  oonrt,  bsbw  of 

opinion  that  the  proposed  reduction  of  the  captwof 
the  company  does  or  may  involve  the  diminution  of 
liability  on  unpaid  capital,  dii4  <  ts  the  jx  tition  to 
stand  over  untu  the  creditors  have  been  advertised 
for.  I  have  onfy  heard  one  aidOt  and  therefore  do  not 
wiah  to  put  on  raoord  my  opinion  aa  to  what  the  oon- 
struetion  vi  what  has  been  done  ia,  and  I  propose  to 
add  the  wotdadoeeormiyibrfliat|wupoaa. 

Solioitan,  A-itccs  <fi  AtOet, 


Oban.  Div.  I 

North,  J.  r 

Cheston  v.  Wells.  («.) 

Prad  ice — Mortgage — Forecloeure — Reedver  — J*er  tonal 
order  fbr  payment  againtt  martgngor^F^orm  of  jwif- 

metit. 

In  a  /orecliMure  atiion,  a  receiver  having  been  ap- 
pointed; upon  j'udgmad,  in  d^ault  of  appearance,  for  a 
permmal  trder  for  pmfmad  againU  Hit  mortgagor,  and 
far  foredotwrs,  thejphuntijf  mutt  produce  an  affidmUto 
the  registrar  that  einee  JUing  hia  statement  of  claim 
liothinrj  has  Iti'i-n  received  on  ncMunt  of  principal  or 
intertit.  tlurt  were  no  special  circumstances  in  thit 
cose,  a  proviso  to  the  effect  tnat  "  any  person  redttmuM, 
or  the  pUUtUif  in  susnt  </  foredonm,  migM  ofptg  ta 

Ca.)  Beported  bgr  0.  F.  DmroAir,  Ba^.,  BuxbtaMit- 
Law. 
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dmifn /or  transfer  of  any  motiey  in  eomi  to  the  endtt 
^(k  fldim  »  in  the  hind*  qf  the  reeeivtr,"  una  not 
dbmitoheiiuerUd. 

Abort  OMue. 

lUi  «M  •&  aetion  for  ioredosiirB  of  »  mortgage  of 
Indtad  hoiiaes  at  Fdtxstow«.  in  wlueh  the  plamtiff 

diimed  on  awouiit  !i<;aii>sf  the  ilt  fcnrliuit  in  resj)ect 
'!  the  luortpafTo  iiiiil  ii  furtluT  i'luii<;i',  ilihI  paytuent 

:  t'.\  1  jirincijial  sinus  nf  £(i(M)  and  £M,  with  interest 
am  ^'oTembRr  1,  \iiUU  to  judgment,  leas  a  smail  siuu 
ilm^  paid  for  interest,  and  forecloaure  or  sale. 

Tbe  writ  waa  iiaued  iii  Deoember,  1692,  the  interest 
bein^  in  arrear  for  twelve  nionthi.  The  defendant 
iii  not  <  iitt  r  tin  :i[){>earat.ce,  and  ou  January  '21,  1S93, 
treoeiTer  was  appointed.  On  February  1,  lbU3,  the 
lUnliff  flled  his  statement  of  claim. 

This  was  a  motion  in  default  of  apManaoe  for 
penoaal  judgment  againat  the  deftedSBi  for  pdnd- 
[«land  interest,  an  account,  and  foredOtOMilldalMllt 
of  payment  within  six  months  after  oartiioaile. 

0.  ffmienm,  for  the  plainttfF. — I  aak  that  the 

following  proviso  may  be  inserted  in  the  judgment  :  — 
"Let  any  person  redeeniiug  the  premises  under  the 
provisions  of  this  order,  t)r  the  plaintiff  in  the  event 
of  foreclosure,  be  at  liberty  to  apply  to  the  judge  in 
dMotbers  for  payment  and  traosxer  of  any  monevs  in 
eowt  to  the  credit  of  this  action  or  in  the  hands  of 
Hie  receiver."  A  similar  proviso  was  inserted  in  the 
judgment  in  ColetiMiR  V.  UnmUyn^  86  W.  IL  82,  34 
Cb.  D.  143. 

JTOSTII,  J. — T  dedme  to  insert,  the  proxiso.  In 
^<-'-        V.  L!>i<  -llijH  it  Was  jiointed  out  by  the  Court 
of  Appeal  that  the  proviso  which  was  there  inserted 
in  the  order  must  have  been  j>ut  in  for  some  special 
maoB  by  the  judge,  which  makes  a  broad  diatiiintiaii 
brtwen  that  case  and  the  case  of  JemuT'Futlt  f, 
M,am,  34  W.  R.  709.  :5->  Ch.  D.  .•»82,  which  laya 
down  the  general  nde  that  in  ordinary  cases  where 
the  receiver  receives  rents  between  the  date  of  the 
i^rtificate  and  the  day  fixed  for  redemptioa,  those 
rents  most  be  taken  into  aooomrt,  and  s  nirtter  itee 
sUowed  for  redemption.    T  am  not  disposed  to  adopt 
»  course  which  uiiglit   enable  the  jwaintiff,  if  the 
rwiiver's  accounts  are  not  pasH«?d  until  after  fore- 
closure, to  put  into  his  jwcket,  money  which  was  in 
tbe  receiver's  hands  at  the  date  of  the  foreclosure 
iod  which  ought  to  be  brought  into  account  with  tbe 
nortgagor.    As  there  are  no  special  circumstances 
h*re,  there  must  be  judgment  as  claimed,  but  without 
tbepruTiso,  and  the  plaintiff  must  produce  an  atli- 
dsnt  to  the  registrar  that  since  filing  the  statement  of 
daim  nothing  has  been  reoetvod  <ui  aoooimt  ol  pxind- 
palorintenm. 

SolicHow.  Jomet,  Malt,  A  Manning. 


Chan.  Div.  )  t  o- 

North,  J.  J 

BaKBR  V,  WlLLUUS.  (a.) 

Ttndar  and  purdkuer—Spedfie  per/ormimetr—Dodara- 

tion  of  li'u — Bfsciisioii. 

A  i-fii'li'T  hin  iinj  obtained  judgment  for  tpecijic  jxr- 
''■  r7„m,ct  ></  an  ui/nnnent /oT  mUe  and  a  dedoTOtion  of 
o'  n,  trith  Ulierty  to  apply. 

On  motion  for  retturioa  in  tieu  of  enforcing  the  lien, 

Uttd,  that  the  agreement  might  be  rexcintlid. 

Henty  v.  Rchroeder,  27  W.  R.  8:j.>,  12  Ch.  D.  HOG, 

•'i  ngn  isJitd. 

(o.)  Bapnrfead  t»gr  0. 9.  DtrxcAir,  Baq.,  BanMer-«t- 

Law. 


Motion. 

TUs  waa  an  action  brought  by  a  vandor  lo 
obtain  specific  performance  of  an  agreement  dated 

the  :VHh  of  Xoveniber,  1890.  for  tho  purchase  of  cer- 
tJiin  frci'liold  property.  £40  had  l>een  paid  as  deposit. 
At  the  trial  of  the  action  the  defendant  did  not 
appear,  and  the  plaintiff  obtained  judgment  for 
specific  performance.  The  judgment  directed  the 
usual  account  to  be  taken,  and  that  the  defendant 
should  pay  tho  balance  found  due  from  him,  and  also 
declartnl  that  tho  plaintiff  was  entitled  to  a  lien  n\>on 
the  property,  with  liberty  t<»  apj)ly  to  euforw  such 
lien.  The  chief  clerk's  certificate  found  a  balance  of 
£4,162  due  from  tha  defendant.  Xbe  defoidaut  nuide 
desMilt  in  i>ayment  of  the  aaid  aatovnt. 

«f.  A.  Hay,  for  the  plauitiff,  now  moved  that  tha 
sgrooment  of  the  UOth  of  November  might  be 
rescinded,  that  all  farther  proceedings  in  the  aotiaB 

might  be  stayed,  and  for  tlie  costs  of  the  action  and 
tho  motion.  [He  referred  to  Setun  on  Dtn  rees,  4th 
ed..  pp.  i;}29,  1.'J;J0,  and  /hut,/  v.  Svl.ror.l'T,  27  W.  R. 
833,  12  Ch.  p.  Q66.1  [North,  J.— As  the  puicbaser 
has  chosen  his  remedy  by  lien,  can  I  now  ^ve  him 
rescission?]  fitirlinjj,  J.,  made  an  order  similar  to 
that  asked  for  a^tiinst  the  same  defendant  in  an  im- 
re|)ortcd  case  of  JIudion  y.  Wiilianu,  1891,  H.,  1,682. 

The  defendant  did  not  ttj)pear  to  the  motion. 

North,  J.,  distinguished  the  present  case  from 
that  of  HeiUy  T.  Sehroeder  and  the  cases  referred  to  in 
Soton,  on  the  ground  that  in  none  of  those  cases  did 
it  appear,  as  in  this  case,  that  the  decree  for  specific 
porforniani  e  contained  a  delaration  of  Hen  and  liberty 
to  tipply,  and  said  that  if  the  order  made  by 
Stirling,  J.,  was  produced  to  the  registrar  be  would 
follow  it.  His  lordship  aoooidin^ly  made  the  order 
aaked  for,  subject  to  aaoh  pcodnobon. 

SoUdton.  Flatmona,  Bontt  Jt  Candler. 


^ShSj.)  Feb.  26;  March  4. 

lu  re  WytuKS. 

West  v.  Wythes.  (a.) 

Setttenenl — Sdtled  land  -Equitable  tenant  for  life^ 
Bight  topettettion  of  enUUe-^Cudody  of  title  deedt-^ 
SfUled  Land  AcU,  1882  and  1884. 

The  jxftrers  granted  to,  and  the  duties  impair d  <»t,  a 
tenant  f»r  liff  by  the  Settled  Land  Acta  raise  a  j'n.^innp- 
tion,  in  /(Xi'.ur  <f  hix  (<(/•  to  ji<w»t8sii.<n,  nut  li^-ftre  rrisiing 
and  rend(T  it  iucumheut  on  the  court  to  jtrovidr  that,  if 
the  estate  and  trustees  eon  te  adeouately  protected  by 
reaicnaUe  safeguards,  an  sjHtiaMe  tenant  for  Itfe 
ehoutd  he  let  into  posaessida. 

An  tqi'it'ihh-  temnt/ar  it  et^itledtothe  curiodif 
of  the  title  deeds. 

Ad  j'oumed  summons. 

This  was  a  snnnnons  by  tho  equitable  tenant  fov 
life  under  the  will  of  the  testator  to  be  let  into  posses- 
sion of  two  freehold  propertiea.  forming  part  of  the 
testator's  real  estuie,  which  was  devised  to  the  trustees 

the  win  witii  large  powen  of  management. 

Rigby,  SM.,  and  for  the  applicant. — The 

equitable  tenant  for  life  is  entitled  to  possession. 
Under  the  Settled  Land  Acts  be  baa  powera  and 
authorities  to  exercise  for  the  proper  performance 
of  which  possession  is  necessary:  Tidd  v.  Lister,  5 
Madd.  429  ;  Baylies  v.  Baylies,  1  Coll.  537 ;  Tayhr  ▼. 

(a.)  BepoTtedby  Fr.^'Ncis  T.  Diika,  Vaq., 
at-Law. 
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HiobGockt. 


Taylor,  23  W.  B.  947,  L.  E.  20  Bq.  297  ,  Ho$kum  v. 
CampMl,  W.  N.,  1»60,  p.  59;  7Vm;*/e  V.  Tftn'ny.  M 

L.  T.  N.  8.  2«3,  3d  W.  K.  Dif,'.  x.    I  am  entitled  to 
the  custody  of  the  titln  d<M  <ls :  /ii  r>  nnrnal>i/'«  SHtlrd 
Esiatra,  42  Ch.  1).  <iil,   is  W.  R.  Dig.  1H3;  /« 
J}en(/w,  H'cufe  t.  ii'iTwn,  33  W.  K.  GIO,      L.  J.  Ch. 
782. 

Warmington,  Q.C.,  and  ^l/'ow/-,  for  the  reverMionere. 
B^iyiifiotr,  Q.C.,  and  A'.      J'urktr,  for  the  tnmtcNu. 

KKKKWicn.  J.— It  would  not  Ivave  Wn  mitis- 
factory  to  make  such  an  order  as  is  imked,  in  chiiudi^^rs. 
The  matter  deserved  the  full  attention  which  it  has 
reoeiTed  in  open  court.  Tnimnncih  us  there  was  no 
hostile  arnment,  there  is  no  oooadon  for  OM  to  go 
throui^h  the  anthoritiet,  or  to  recai>italate  the  rnlen 
deduoible  from  them,  or  to  explain  in  detail  how  fitr 
recent  legislation  has  qtmlified  then»  or  reiiderrKl  them 
inapplirdhle.  On  the  other  hand,  it  must  be  borne  in 
mina  that  the  awlicant's  case  wa«  placed  before  the 
oomt  by  the  Soudtor-Gkoeral  as  fully  and  with  as 
mnch  predaion  m  if  he  was  enooontering  omtooents ; 
and  oounael  fbr  fhe  trustees  were  preimred  to  insist 
on  any  point  nNjuirinj^  coiisidenifion,  not  thus 
brought  out.  And  not  only  during  the  arguments, 
but  since,  I  have  though  it  my  duty  to  reflect  on  the 
case  made  b^  the  applicant,  and  to  consider  all  the 
authorities  ated,  with  special  reference  to  the  pro- 
visious  of  the  Settled  Land  Aots,  ou  which  the  appli- 
cant's cane  was  rested. 

My  coiii  lusiun  is  flmt  the  Solicitor-General's  argu- 
ment is  wjuiid,  and  that  tlie  old  authorities,  uf  whieh 
Tiddv.  l.i»U  r  may  be  taken  ti>I>n  the  type,  and  which 
were  summarizfxl  by  the  late  Master  of  the  KoIIh  in 
Taytor  r.  Taylor,  may  be  treated  as  largely,  if  not 
altogether,  abrogated  by  the  Acts  just  mentioned.  I 
must  not  be  undorstood  as  sa^-ing  that  even  now  an 
equitable  tenant  for  life  wln  re  the  truHt<N>H  m  whom 
the  legal  eHtate  it*  vested  have  duties  of  management 
and  the  like  to  perform — is  entithxl  as  a  matter  of 
OOOne  to  be  let  into  t>OH8«i8ion  :  but  I  intend  to  bold 
that  the  powers  granted  to  and  the  duties  imposed  on 
a  tenant  for  life,  as  defined  by  the  Settled  ha/ad  Acts 
— which  definition  clearly  includes  an  equitable  tenant 
for  life,  such  as  the  applicant —have  raised  a  jiresunip- 
tion  in  favour  of  the  title  to  possession  which  did  not 
before  exist,  and  have  made  it  incumbent  on  the  court 
to  provide  that,  if  the  ost^te  and  the  trustees  can  bo 
adequately  protected  by  reasonable  safeguards,  an 
equitable  tenant  for  life  shall  be  let  into  possession 
and  be  enabled  personally  to  exercise  these  powei-s 
and  discharge  thexi'  duties,  unless  there  l>e  found 
some  reason  to  the  contrary  far  inure  urgent  than  is 
disclosed  by  any  of  the  terms  of  this  will.  Tlie 
point  is,  in  a  great  measure,  new.  It  was  before 
Feanwn,  3.,  m  /»  re  Bmtiey,  Wath  ▼.  Wilum, 
and  I  have  no  doubt,  from  a  perusal  of  his 
judgment,  that  he  would  have  decided  this  case 
as  I  am  now  deciding  it.  The  title  to  pisse.ision 
once  established,  the  custody  of  the  title  deeds  ap- 
pears to  follow,  unless,  of  course,  there  is,  in  any 
particular  oaae,  reason  for  distinction.  As  regards 
uie  deeda,  the  case  of  In  re  Bumaby,  before  Stirling, 
J.,  is  distinotiy  in  point.  There  was  no  opposition 
there,  but  the  arguments  for  the  applicant  were  based 
on  the  provisions  of  the  Ki  ttli-d  Lund  ArH.  miil  the 
learned  judge  must  be  takeu  to  have  assented  to  them, 
••Ido. 

Solicitors,  7'pti,n,  .Uknj.  if-  T'jttov  :  .Vimim  Jb  Lang- 
den;  Field  iSc  Co.,  for  Smith,  Pimvut,  <t  Co.,  Bimung- 


VaugSir  wSiams.  J.  } 

In  re  Mining  Sh.vres  Invmtjtent  Co.  (a.) 

Ciiinjnmij — ■AUemiion  of  rnemimindnm  "/ a»»ociatioH — 
.1 II  ri  I' / inn  Stiui  tidu  <•/  court  i\'in<ii  ng-up  nmrt — 
('niiilHiiit'S  {Metiiorandutn  of  A»*ociaUin\)  Ad,  1890 
(.33  tt  'A  Vict.  c.  62),  ».  1 — Compantes  {Wituiing-np) 
Ad,  1800  (MAM  VieU  &  63),  m.  1.  2,  32,  lafr- 
tedbm  (2)-  Orxbr  Lord  CftonnOor  of  tiuTBAff 
Miirrh,  1892. 

Tke  Jadge  to  whom  the  juritdidion  €(f  the  High  Court 
in  Ike  wiiuiinij  up  of  eotnpaniei  ha$  Keen  at«iijnM  hy  the 
order  "fth*-  h>rd  <'i„iw:ll<,r  of  the  2m  nf  }{,mh.  IW, 
hot  juri»diciion  to  make  orders  under  the  ComfMNiM 
(Memonnditm  1^  Amdatitn)  Aet,  18Q0l 

Tills  was  .'I  siitriiiii  1118  for  d i rr'ctions  WfaUk  bttd bMi 
taken  out  and  adjourned  into  court, 

A  petition  had  been  presented  under  the  Companies 
(Memorandum  of  Association}  Aat,  1880,  for  the 
purpose  of  obtaining  the  aaneiion  of  the  oooit  to 
certain  alterations  in  the  memorandum  of  the  abow 
named  com[)any,  which  was  a  companT  wUSk  a 
capital  {iiiid  up,  or  in  ilit^  aa  paid  up,  M  £10,000, 
and  therefore  for  winding  up  purposes  subject  to  the 
jurisdiction  of  the  High  Court. 

The  question  was  now  raised  whathar  Vaot^iaB 
Williama.  J.,  had  jurisdiction  to  entertai&  lSb»  matfeK, 
or  whether  the  jurisdiction  was  Tested  in  the  other 
judges  of  the  Chanoery  Division  nnaffiMted  by  the 
transfer  of  the  winduig-iqp  boeiiMH  to  Yta^bm, 

Willitinis,  J. 

/'.  I'rcrffr,  {or  the  company.  This  is  the  first 
CJise  of  a  petition  under  the  Companies  (ML'tuoranduiu 
of  Association)  Act,  ISOO,  which  has  come  before 
your  lordship.  No  doubt  there  is  iurisdiction  verted 
in  your  lordship  to  make  orders  under  the  OeeBpeniiM 
(Memoraadnm  of  AMoeiation)  Act.  1890.  I  Hitak 
that  the  jurisdiction  is,  at  any  rate,  concurrfint  with 
that  vested  in  the  other  judges  of  the  Chancery 
Division.  Section  1,  sub-section  (1).  of  the  Com- 
panies (Memorandum  of  Association)  Act,  1890 
(which  Act  was  passed  on  the  same  day — namely, 
August  18.  1890— aa  the  CkMBsaniM  (Wiadiiif-iv) 
Act,  1890),  says  tiiat  tiie  altenition  of  tiie  meno- 
randum  is  not  to  take  effect  until  confirmed  oo 
petition  by  the  "  court  which  has  jurisdiction  to 
make  an  order  for  winding  up  the  company."  By 
siftion  ;i2,  sub-section  (2),  of  the  Companies  (Wind- 
ing-up) Act.  \HiH),  it  is  provided  that  "In  Part 
IV.  of  the  Compaoiei  lot«  1862,  and  m  tfaie 
Act  the  expression  'tiie  oourt,'  when  vaed  in  nh- 
tion  to  a  couipriiiy,  shall,  Tiiilesa  the  contrary  in- 
tention appears,  un'an  the  < onrt  having  jurisdiction 
under  this  Act  to  wind  up  the  cuiupiiTiy."  Section  81 
of  the  Companies  Act,  1862,  now  repealed  (Com- 
panies (Winding-up)  Act,  1890,  a.  33), defines  "the 
court "  to  mean,  in  the  case  of  m  ooangmy  legirtewiii 
in  England,  "  the  High  Court  of  CbanoeiT,''  tte 

j  jurisdiction  of  which  has  by  virtue  of  the  Junioaturs 
Acts  been  trnnsf.  rred  to  the  High  Court  of  Justice. 

'  The  jurisdiction,  therefore,  starts  de  naiv  entirely. 
Section  1  of  the  Companies  (Winding-up)  Act,  1890 
(sub-section  1),  says :  "  The  courts  having  iurisdiction 
to  wind  up  oompaniea  in  RnjiMni  f^td  vtim  ihall  be 
the  High  Court,  the  Ohaaoery  Cotirts  of  the  GomtiM 
Palatine  of  L.ancadter  and  Durham,  the  county  courfa, 
and  the  Stannariea  Court."  Section  2  of  the  same 
Act  provides  that,  "  subject  to  general  rules  snd 
orders  of  transfer  made  under  the  authority  of  the 


(a.)  fieported  hy  V.  J»  8.  VoWKM,  Bm^,  Bairiitar- 
at-Lvir. 
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Supreme  Court  of  Judicature  Act,  1873,  and  the  Acts 
uQ«i)din^  it,  the  jurisdictioD  of  the  High  Court 
under  thiii  Act  shall,  as  the  Lord  Chancellor  mny 
bom  time  to  time  by  general  order  direct,  be 
wniiril  either  generally  or  in  specified  claaaea  of 
tmm,  either  by  suoh  jadgiB  or  judges  of  the  Chancery 
Oinikm  of  the  High  Court  as  the  Lord  Chancellor 
mj  Msign  to  exiTcise  that  juripwliction,  or  by  the 
joc^  who  for  the  time  Ijeing  exercisi^s  the  bank- 

Xy  jurisdiction  of  thp  High  Court."  By  an 
of  the  Lord  Chancellor  and  Lord  Chief  Justice 
dated  the  '26th  of  March.  1892,  it  waa  ordered  that 
"Mr.  Justice  Yaugfaan  WiUiatoi,  dttang  and  aotiug 
kr  the  purpoitfl  of  the  exercise  of  such  jurisdiction 
p.*.,  the  jurisdiction  of  the  High  Court  undor  the? 
Cotupttuie«  (\Vindinfj:-up)  Act,  1H90]  "as  an  adtli- 
tiooal  judge  of  tho  Chancery  Division,  and  the  said 
wdge  shall,  on  and  after  the  day  aforwaid  £6th  of 
May.  1802],  "  and  until  further  ordar,  be  flw  jud^e 
of  the  High  Court  a&siicrned  for  the  purpose  of  the 
courase  of  that  jurisdiction  pursuant  to  the  Com- 
paniea  (Winding-up)  A.  t.  1890."  It  follows  that 
your  lordship  hiii^  jurisdiction  to  confirm  a  petition 
of  this  desonptiou,  )x'<  huhc  you  have  jurisdiction  to 
wind  np.  The  winding-up  court,  if  this  oompany 
ware  onlered  to  be  wound  up,  would  be  the  Uigh 
Ooort,  of  which  your  lordship  is  appointed  aa  adoi- 
tional  judge,  and  the  winding  up  would  come  before 
jour  lordship  in  the  n(itur!il  course:  In  re  hlington 
md  (Jentral  El'dric  ■"^iipply  Co.,  36  SOUCTTOKS' 
JmnAU  -i'^T,  whfro  Chitty,  J.,  said  that  the 
jurisdiction  under  the  Companies  (Memorandum  of 
Association}  Act,  1880,  was  not  a£Feotod  bjT  th«  order 
ti  the  26th  of  March,  but  he  only  HMHii  that  the 
jn^ction  remained  in  judges  of  tiia  COmoery 
Dirinon.  Oiitty.  J.,  did  not  intend  to  My  tkak  JOUr 
Lordship  haa  not  got  jurisdiction. 

Jones  V.  The  Stcaturtt  Btnrflt  BttOOiltg  Boddlf, 
W.  K.  382,  WHS  also  referred  to. 

Yatohak  WnJiiAiW,  J,— In  this  OMe  a  petition 
lias  been  presented  under  Am  Oompaaies  (Memor&n- 

dam  fif  Associiition)  Act,  1H90,  and  a  summons  for 
directions  ban  been  takrn  out  which  raises  the  ques- 
tion whether  I  havp  jurisdiction  to  deal  with  petitions 
■ader  that  Act.  I  have  arrived  at  the  oonolosion 
that  I  hare  jurisdiotion,  and  I  do  not  purpose  to 
daaida  anything  more  than  that.  I  do  not  propose  to 
my  whether,  in  my  judgment,  the  jurisdiction  which 
I  posftfs-^  1^  exclusive,  cr  wliftli'T  it  is  jurisdiction 
which  1  jHjss»^HH  ronciirrciitl y  witli  other  judges  of 
the  Chancery  Division  ;  and  I  do  not  propose  to  dis- 
the  question  in  such  a  way  that  I  shall  have  to 
nceas  an  opinion  that  the  junsdiotion  is  oononrrait. 
ill  that  waa  decided  by  Chitty,  J.,  in  /fj  re  Islington 
mii  Oenrral  Eketric  Supplf/  Co.,  waa,  that  he  him- 
wlf  had  jurisdiction  under  tb.'  .\ct  hh  h  judgo  of  the 
ChsBoery  Diviioon.  He  did  not  decide — and  the 
question  was  not  before  him — that  I  have  not  juris- 
iliction.  If  he  had  oome  to  such  a  decision,  and  the 
qaestitA  bad  bam  before  him  for  determination,  I 
ni|^t  hare  been  bound  to  follow  his  decision ;  but 
(bit  qoestion  waa  not  before  him.  In  my  judgment  I 
liav*>  jurisdiction,  and  I  projMjse  to  state  very  shortly 
the  ground  of  my  decision.  Uection  81  of  tiie  Com- 
panies Act,  1862,  enacted  that  "  the  expression  '  the 
eont '  as  used  in  this  part  of  the  Aot "  (that  is.  Part 
lY.,  the  part  which  deals  with  "  'Winding  up  of  oom- 
psmes  and  aasodations  under  thia  £ist  )  "shall 
mean  the  foUowtog  authorities  (that  is  to  say)" 
(except  in  local  cases]  "in  the  case  of  a  company 
registered  in  England  .  .  .  the  High  Court  of 
Chanoeiy."  Ibat  jurisdiction  was,  by  the  Judicature 
Act,  tnaaigred  to  the  High  Court  of  Juatioe.  fieetion 
UelthaAotot  1M2 iraa  npealad  bgr  aaoUm  88  of 


the  Coamnies  (Winding-up)  Act,  IHOT,  and  I  may 
observe  that  that  Act  was  passed  on  the  very  day  on 
which  the  Companies  (Memocaodmn  of  AaMwialion) 
Act,  1890,  was  paaaed. 

Seotion  1,  sub-aeotkn  (1),  of  the  Win^ng-i^  Act 
provides  that  "  the  courts  naTing  joriadiotion  to  wind 
up  companies  in  England  and  Wales  shall  be  the 
High  Court"  (and  ctirtain  other  courta),  and  sub- 
setition  2  provides  that  in  the  case  of  a  company  liku 
this  having  a  capital  of  over  £10,000  the  petition 
shall  be  to  the  High  Court.  By  section  2.  subject  to 
general  rules  and  order  of  transfer,  "  the  jurisdiction 
of  the  High  Court  under  this  Act  shall,  as  the  Lord 
Cbancrllor  may  from  time  to  time  direct,  be  exercised, 
either  genenilly  or  in  spe^i'ified  cla.ssoa  of  cases,  either 
by  such  judge  or  judges  of  the  Chancery  Division  of 
the  High  Court  as  the  Lord  Chancellor  may  assign  to 
exercise  that  jurisdiction,  or  by  the  judg^e  who  for 
the  time  being  exercises  the  buikruptoy  jurisdiction 
of  the  High  Court."  Therefore  the  wuidil«-up 
jurisdiction  is  to  be  exercised  by  the  judges  menttoMd 
m  the  section.  By  the  order  of  the  Lord  Chancellor 
and  the  Lord  Chief  Justice  of  the  2Gth  of  March, 
1.S92,  it  was  directed  that  on  and  after  the  2()th  of 
May,  1802,  "  the  juriadiotion  of  the  High  Court  under 
the  Companies  (Winding-up)  Aot,  1890,  AmSL,  until 
further  order,  be  exercisoa  by"  me,  "sitting^  and 
acting  for  the  purpose  of  the  exercise  of  suoh  jnria- 
diction  as  an  mMitiuual  judge  of  the  Chancery 
Division,"  and  I  am  the  judge  of  the  Hi^h  Court 
thereby  assigned  for  the  exercise  of  such  jurisdiction. 
In  the  CBEOumatanoes,  it  seems  to  me  to  be  perfectly 
clear  that  I  am  a  judge  having  assigned  to  me  the 
jurisdiction  of  the  High  Court  in  the  winding  up  of 
<x>mpauies.  Now  section  1  of  the  Companies 
(Ml  luoranduin  of  Association)  Aot,  1890,  provides 
that  an  alteration  in  a  memorandum  shall  not  take 
effaot  "until  coufinued  on  petition  by  the  court 
which  has  juriadiotion  to  make  an  order  for  winding 
up  the  compaay.**  I  am  of  opinion  that  I  am  "  the 
court  having  jurisdiction  "  to  make  such  an  order  in 
the  sense  that  the  High  Court  has  such  jurisdiction, 
and  that  I  am  the  judge  to  whom  that  part  of  the 
jurisdiction  has  been  assigned.  It  haa  been  suggested 
that  tlw  word  "  haa  "  does  not  moan  ' '  has  at  the  time 
of  the  MMonUHon  of  the  petition,"  but  "has  in 
relatian  to  the  point  of  time  when  the  Act  of  BuBft- 
ment  was  passed."  I  do  not  agree  with  that  swgaa- 
tion.  In  any  cnse  it  would  be  a  forced  ana  un- 
natural construction.  Tmt  it  is  especially  so  where  the 
word  is  used  in  an  A<;t  piuwed  on  the  very  day  on 
which  an  Act  was  passed  repealing  section  81  of  the 
Coupanaea  Aot,  1862,  and  pointing  out  what  court 
shaueiaraifla  jurisdii^ion  in  winding  up.  In  these 
circumstances  I  nui  of  opinion  that  I  have  jurisdic- 
tion, and  I  shall  refer  the  petition  to  chambers  to  bt 
dealt  with  in  liia  ordinBiy  wagr. 

Soliaitor,  A  P.  CM, 


Q.  B.  Div.  ) 
(Lord  Coleridge,  CJ.,  /  March  16. 

i;BdA.L.fliid&,L.J.)) 

RA88AK  V.  BtTDOS.  (a.) 

.S7,(  1 1  ,hr — PJmd  in*j — Frn  hi  rrn/ixivy  dffnire. 

The  lU/nulant  tii  nn  ndioii  of  daiuUr  deiiitd  by  hi« 
defence  havimj  spoh'n  i.hr  'i>i)rdjt  alleged  in  the  ttotcnuHt 
o/ekumt  and  set  out  in  hia  defence  ol/ier  iooriU  whiek  h$ 

(a.)  Seportad  bj  V.  O.  BoBoiwni,  Ea^..  Banister- 
at>La«. 
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BAMAK  V.  BODQI. 


HiohGoiibt. 


admitted  having  tpoken,  and  whiA  Ae  atttged  igere  true 

in  aubatance  and  in  fact. 

Held,  that  this  pleading  tms  emharra^siwj,  hikI  tiiat 
ih*  foragrapht  mnkaning  the  worda  admiUed  by  the 
d^fiimUtid  ovffkt  to  he  aCriidk  out. 


Appeal  of  the  plaintiff  from  an  order  of 
J,f  in  chivmbers,  refusing  to  Btrike  oitt 
graphs  in  the  defendant's  defence. 

The  action  was  broueht  by  the  plaintiff,  a  retired 
officer  of  tbo  Indian  Civil  Service,  for  damagefl  for 
Ubel  and  slander  alleged  to  have  been  wiifetai  and 
spoken  by  the  defenmmt  with  reference  to  oertain 
antiquarian  rowarehee  in  Asiatic  Turkey,  which  the 
plaiiitifi'  had  conducted  on  behalf  of  the  Trustees  of 
the  British  Museum.  The  defendant  was  a  second- 
claas  assistant  in  the  Egyptian  and  Oriental  Dciiart- 
ment  in  the  Biitiah  Mnieum.  The  appeal  related 
only  to  theportioaof  tlM  OMe  wUoih  dnlft  willi  fhe 
alleged  slander. 

Paragraph  6  of  the  statement  of  claim  was  as 
follows: — "In  or  about  the  month  of  June, 
the  defendant  falsely  and  malieiuusly  spi^ke  utid  j>ub- 
lisheil  of  the  plaintiff  and  of  him  as  such  agent  of  the 
Biitiah  Maaeum  as  aforesaid  the  words  following, 
that  to  to  My (A)  This  is  the  kind  of  thing  Ka«- 
nm  MUt  home.  Other  people  got  all  the  whole 
taUets ;  we  got  the  fragments,  mere  rubbish.  The 
ovnrsi  fTS  wlio  carried  on  the  excavation^  ^vfw  his  ' 
(meaning  plaintiff's)  '  relations,  and  they  picketl  out 
all  the  good  tablets,  and  sold  them  to  the  Qemiaii!<. 
Americans,  and  others.  There  was  great  dishonesty 
on  the  part  of  these  men.  Oh,  yee,  the  overseers 
wen  his  leUtions.  David  Thoma  was  his  relation, 
and  so  were  the  others.  He  allowed  those  men  to 
appropriate  the  pprfi  rt  fulilct*  from  our  pxciiviitionu  at 
Abou  Uubba  and  elsewhere  which  belouged  to  the 
British  Museum,  and  ought  to  have  been  sent  here, 
and  to  sell  them  to  the  agents  of  the  Berlin  and  other 
moaeums.'"  Beotfoos B uid 0 of  paragraph  6  con- 
tained other  statements  of  a  similar  chencter  alleged 
to  have  been  spoken  by  the  defendants  The  innuendo 
allegfd  wiis  Oiiit  the  plaintifT  ha<l  Imbit unity  iii  t;If<'ti-d 
his  uutien  and  grossly  misconducted  himself  as  agent 
for  the  British  Museum,  and  had  assisted  othen  to 
defraud  the  tmatees  of  tlie  British  Museum. 

The  defendant  by  his  defonoe  admitted  that  he  had 
spoken  the  two  first  sentences  of  section  A  of  para- 
graph 6  of  the  statement  of  claim,  but  denied  having 
Npoken  the  reiuuiudt  r  of  se<;tion  A  or  any  of  sections 
B  and  C.  He  also  pleaded  that  the  wonls,  if  spoken, 
did  not  bear  the  defamatory  m  (Mining  allegca  and 
were  prifileged.  Petaftraph  10  of  the  defence  was 
M  follows: — **The  d^noeiit  upon  the  said  date" 
(ins.,  on  the  date  when  the  words  in  section  A  of 
paragraph  6  of  the  statement  of  claim  were  alleged 
to  ha%'e  been  8p<3krnl  "  ilid  sity  the  following  words  : 
'  That  the  men  employed  by  the  pUiintiff  and  tlie 
British  Museum  in  Uie  said  excavation  appropriatod 
tftUete  and  other  antiqaitifls  and  sold  them  to  otiiex 
penoDS  and  to  ageots  of  other  museums.  ^  That 
tablets  which  must  have  been  dug  from  the  said  sites 
had  been  sold  to  Germans  and  Americans,  and  that 
the  British  Museum  had  made  a  large  pur(.h:is<>  of 
such  tablets  in  open  market,  and  that  the  tablet-*  so 
purchastxi  were  in  a  more  perfect  condition  and  more 
valuable  than  those  forwarded  directly  to  the  British 
Museum.*  The  said  words  were  and  are  true  in  sub- 
stance and  in  fact,  and  were  published  on  a  privileged 
occasion  u8  h-  reinaftc<r  appearing  in  paragraph  12  of 
this  defence."  Paragraph  14  of  the  defeintf  wii« 
similar  to  paragraph  10,  and  contained  the  defeiul- 
ant's  version  of  what  was  said  by  huu  on  the  occasion 
when  the  words  in  seotioDa  B  and  C  of  paiasxv>h  6 
«f  UwatartgBMfcoldiimiran  alleged  to 


b|Kjken,  and  a  plea  that  the  defendant's  version 
true  aJid  privileged.  The  plaintiff  applied  to  the 
judge  in  chambers  to  strike  out  paragraphs  10  and 
14  of  the  defence,  on  the  eniand  that  they  were 
irrelevant  and  caiaed  iBMUland  tenM,  and  dMoaed 
no  aaswer  to  the  plainliJra  oanae  of  aoiUoo,  baft  were 

embarrassing. 

Kennedy.  J.,  disDussad  the  sppUoation,  and  the 

plaintiff  apfK'alcd. 

nidh  (I'lt/Ti.  for  the  plaintiff. — Paragraphs  10  and 
14  of  (he  defence  O0|^t  to  be  struck  oat,  for  the 
defendant  is  endsavoiariDg  by  them  to  raise  im- 
material iasiMS.  He  does  not  justify  the  words  in  the 

statement  of  claim,  but  alleges  that  he  used  certain 
other  words  and  that  they  were  true.  That  is  em- 
barrassing to  the  plaintiff,  and  is  not  a  good  defence 
in  an  action  of  slander  :  Brembridge  v.  Latimer t  12  W. 
R.  878  ;  Ahramdiir  ▼.  North-EaHtem  ReOwm  Cb.,  18 
W.  E.  651. 

Temple  Franke,  for  the  defendant. — Bnrniri^  t. 
Z,a< I  nur  is  not  in  point.   Hut  case  only  deeidecrtiiat 

where  a  plaintiff  complained  of  certain  passages  in  a 
newspaper  artii  le  which  iuiput<'<l  to  him  dishonesty 
as  an  election  iif,'(  iit,  it  was  no  lii  feiic!'  for  the  defend- 
ant to  say  that  the  article  also  contained  charges  of 
bribenr  which  he  waa  pnpared  to  justify,  m  thia 
case  toe  plaintiff  is  auiiig  ca  a  definite  oonvarsation. 
The  dflfandanft  admita  tint  tiie  eonveiaalioa  took 
place,  but  says  that  it  is  inaccurately  set  Ottt  in  the 
statement  of  claim.  He  ctinnot  pick  out  single 
passages  in  the  plaintiff's  version  and  say  they  are 
untrue,  therefore  he  is  bound  to  set  up  his  own 
version. 

He  also  cited  MiUitigton  v.  Loring,  29  W.  B.  207. 
6  a  B.I>.  IW;  Wmugr,  Mo^mird,  24  a  B.  D. 
630,  »  W.  B.  Big.  109. 

• 

Lord  CoLEKIDOE,  C.J. — T  ;uii  of  opinion  that  this 
appeal  must  be  allowtxi,  and  that  2)anigraphs  H'  and 
14  of  the  defence  must  be  struck  out.  The  plaiiitifT 
complains  that  the  defendant  said  various  things  about 
him,  which  jwnmd  facie  were  libeUooa.  It  would  be 
open  to  the  defen<unt  to  plead,  by  way  of  defenoa, 
that  ho  did  not  say  the  words  complained  of,  or  that 
he  did  do  so,  and  that  they  were  true  or  privilegi^i. 
The  defendant  has,  however,  a<lopted  a  course  which 
is  most  embarrassing  to  the  plaintiff.  He  mtys,  in 
effixit,  "  I  did  not  say  exactly  what  you  (the  plaintiff) 
say  1  did,  but  I  set  out  my  version  of  the  conversation 
and  plead  that  it  is  true."  If  the  defendant's  version 
is  substantially  different  from  the  plaintiff's,  he  is  not 
guilty  of  the  shinder  ctmiplaintsd  of,  whereas  if  it  is 
substantially  the  same  he  cannot  successfally  rely  on 
the  defence  of  not  ha%Tng  spoken  the  words  set  out  in 
the  statement  of  daim.  The  trial  of  actions  such  aa 
this  would  be  much  embaiiaHed  if  this  plaa  were 
allowed  to  stand. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
TTnder  the  old  practice  a  plea  of  not  guilty  and 

justification  would  have  carried  everything  that  the 
defenilant  wants  to  say.  The  defence  raised  by  these 
two  paragraphs  is  of  a  noval  diaiBolar,  andonettat 
ought  not  to  bo  allowed. 

A  pi>eal  allowed. 

SoUdtora  for  the  plaintilF,  JSImiml,  Omm,  SfiiUf,  S 

Mrlhnifh. 

Solicitors  for  the  defendant,  Lewia  &  Lewie. 
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Q.  B.  Div. 
(Lord  Coleridffe,  C.J.. , 
«dO»i?J.) 


Ban.  V.  JumoBS  op  OLouonTsssRna. 


Hian  CouHT. 


Feb.  8, 9. 


Rko.  c.  Justices  of  GloucestbsibIBE. 
Bbq.  v.  LacExsiNG  Justices  of  Bristol.  («.) 

Jet* — Heffual  to  renew  licence — Appeal  to 
teuuma — Notice  of  appeal — Serviet  9n  *'the 
ItKtr  party"  —  SuperintendetU  police  opposing 
rmwatSummari/  Jurttdidiim  Ad,  1879  (42  Jk  43 
Fm<.  e.  49),  «.  St. 

Wh'r,  a  tttpertiit-endeitt  of  i>olice  ha»  nfrvnl  ju>fi<-f  of 
"yvivituot  to  the  remiml  of  a  Uctnct,  and  has  upjKitrrd 
he/ort  the  licetniiig  ju»tirf»  in  »upjH>rt  of  hit  opposition, 
ktu"ii»  other  party  "  to  th*  procetdiagt  within  the 
wmming  of  teetion  SI  ^  the  Summmy  JunedieHon  Act, 
1S79,  and  a  j>frson  ayf/rirffl  by  (he  refnml  of  thf  Jwiti'-f.^ 
to  renrw  the  Uctuce  mtut,  lU  a  condition  prtctdent  to  the 
htarittg  of  his  appatl  to  <juarter  sesaiouji,  serve  upon  the 
mperintmdent  notice  of  his  i}Uentio^^  to  appeal. 

Beg.  V.  JiuticM  of  OlAtnorgansliira,  40  W,  A.  436, 
[1882]  1  Q.  B.  621,  and  Price  V.  JamM,  Mite,  «.  57, 
[18M]  2  Q.  D.  -128,  followed. 

TIm  first  of  theee  two  cases  (which  were  heard  to- 
gether) was  the  argument  of  a  rule  ui»i  for  the  issue  of 
•  writ  of  mandamus  to  justices  in  quarter  sessioDS  to 
bear  and  determine  an  appeal  from  licensing Justiceis. 
lh«  mplkute  (Uaher'a  Wiltdan  firawacy.  Limited) 
wa« the  laadloras  of  e  Koemed  Tieerfioiue  in  Briatol. 
of  which  Passmorp  was  the  trnaiit  in  the  year  is;ij. 
Before  the  general  unnuHl  licensing  meeting,  which 
<ra8  held  on  the  21st  of  Septeml^r  in  that  year, 
Pkannore  wm  duly  eerred  (in  aiooocdaooe  with  the 
prorinoiM  of  Motkm  49  of  we  Lieearing  Aet,  1872, 
35  &  36  Yict.  c.  94)  on  behalf  of  the  superintendent 
of  pohce  with  notice  of  opjjosition  to  the  renewal  of 
Kis  heence.  At  that  meeting  Pjussmoro  tiitplied  for  u 
renewal,  and  the  applicants  (by  their  solicitor) 
aaroorted  his  application;  the  superintendent  of 
paiiee  oppoeod  the  application,  which  was  refused  by 

joaooes.  The  applicants,  as  "  persons  aggrieved 
witiun  the  meaning  of  the  Liceujdng  Act,  1828  (0 
Geo.  4,  c.  61,  s.  27),  served  notice  of  their  intention 
to  appeal  from  this  decision  to  quarter  sessions  upon 
the  olM  to  the  jnatioee,  bat  not  upon  the  n^erin- 
trndaut  of  poUoe.  Upon  the  eppeu  oominiT  on  for 
bearing  »t  the  (pmrter  sessions  it  was  objected  that 
the  superintendent  ought  to  have  been  served  as  being 
the  "other  party"  to  the  proceedings  within  the 
meaning  of  section  31  of  the  Saminary  Juriadiotion 
Act,  1879.  The  court  of  qoarter  eiBifiiiiii  mheld  the 
Ejection  and  refused  to  hear  the  sppeeL  Toe  l^pli- 
•ants  then  obtained  this  rule  nisi. 

In  the  second  case  a  rule  against  the  licensing 
justices  had  been  obtained  by  the  same  applicants 
upon  the  groimd  that  tMy  nad  refused  to  renew 
Pmmorn'g  lioenoe  for  reaaons  other  than  thoae  stated 
m  the  notaoe  of  opposition.  This  role  was  sought  to 
Vie  made  absolute  in  the  event  of  the  rule  against  the 
justioes  in  quarter  sessions  being  discharged. 

The  Sommary  Juriodiotiofi  Act,  1879,  s.  31,  provides 
that  a  peaaon  aothorized  to  appeal  from  the  order  of 
a  oonrt  of  enmmary  juriadiefaon  to  a  oomt  of  quarter 
'<^-^'!ion«  may  do  so  subject  to  {inter  alia)  the  loUow- 
irj^  condition :—"  (2)  The  uppellaut  shall  within  the 
I  Tfscribed  time  .  .  give  notice  of  appeal  by  Hcrv- 
lag  aa  the  other  part^  and  on  the  cleric  of  the  said 
court  of  etmunarjr  jnnadiotion  notioe  In  writing  of  his 
intention  to  appeal,  and  of  the  genaial  gramidB  of 

'Tich  api>eal." 

(a.)  Beported  by  T.  B.  OoLQUHOUK  DiLL,  Baq.,  Bax* 


Poland,  Q.C,  and  A.  T.  Laiprenee,  for  the  juatioea 
in  both  cases,  nhowed  cause  against  tJie  ntlea. — It  baa 
been  decided  by  Reg.  t.  Jtietieee  of  Ofamorganshire,  40 
W.  B.436,  [1K92]  1  Q.  B.  621,  that  the  prY>cedure 
under  the  Nummary  Jurisdiction  Acts  applies  to 
appeals  from  licensing  justices  to  quarter  sessions. 
Under  section  31  of  the  Summary  Jurisdiction  Act, 
1879,  upon  any  auoh  appeal  notioe  of  the  intention  to 
appeal  must  be  aervedT  npon  **  the  ottier  party.'*  In 
this  case  the  superintendent  of  jK^bco  appeared 
before  the  licensing  justices  imd  opixised  the  renewal ; 
he  is,  therefore,  the  other  party,  and  ought  to  have 
been  served.  In  Price  v.  James,  where  the  appeal 
waa  by  way  of  spedal  case  under  section  88  m  llie 
Summary  Jurisdiction  Act,  1879,  the  superintendent 
of  police  was  under  similar  circumstances  held  to  be 
the  prdjier  respondent  to  the  apjietil.  As  to  the 
second  rule,  the  applicants  had  their  remedv  by 
appeal  to  quarter  aeeaiooa,  and  thetefdre  no  rmifMumaia 
can  go  to  the  lloenaing  joatioea  to  rehear  tbeeaae: 
Jleg.  V.  Smith,  21  W.  S.  3B3.  L.  B.  8  Q.  B.  146. 

Owynne  JbniM,  for  the  applicants,  in  support  of  the 
rules. — This  case  is  diatingoishable  from  the  cnses  of 
/?<'/.  V.  Justirfs  of  Glamorganshire  and  Priir  v.  Juinrii. 
"  Party  "  in  section  .'il  of  the  Sumniury  Jurisdiction 
Act,  1879,  means  "party  to  the  proceedings  before 
the  court  of  summary  jnxiadiotion  " ;  the  superinten- 
dent of  police  was  not  a  party  to  those  proceedings, 
neither  were  the  applioanto.  for  the  application  to  th** 
justices  wiis  by  the  tenant,  not  by  the  lipplitHiits,  who 
fire  his  landlords.  The  applicants  not  being  parties 
to  tiie  proceedings  before  the  joatima,  there  can  be  no 
"  other  party "  aa  lar  aa  they  are  oonoemed,  oadt 
therefore,  there  ia  no  one  whom  they  are  bound  to 
serve.  It  would  be  a  great  hardship  if  the  appellants, 
in  HUy  case  of  a  refusal  to  grant  or  renew  a  licence, 
were  obliged  to  serve  an  unlimit^^l  number  of  persons 
who  had  opposed  the  grant  or  renewal.  The  proce- 
dure under  the  Summary  Jurisdiction  Acta  ia  not 
intended  to  apply  ao  as  to  work  hardship  to  persons 
who  have  a  statutory  right  of  appeal  under  section  27 
f>rr  Fry,  L.J.,  in  ///'/.  v.  Jii^tlrrsuf 


of  9  Goo.  4.  c.  61 

aiamormuuhire.  Price  v.  James  only  decides  that 
^\  here  the  appeal  ia  by  way  of  qmouI  eaae  the  person 
who  qppoeed  ia  the  pnper  aeapOBdaait,  and  not  the 
justioee  who  have  anted  the  oaae.  Ihat  oaae  lua, 

therefore,  iiti  application  to  the  present.  As  to  the 
second  rule,  which  is  only  asked  for  in  case  the  first 
is  discharged,  the  licensing  justioes  exceeded  their 
jurisdiction  bjr  deciding  on  nounda  other  than  thoae 
stated  in  tiie  notioe  of  objecmw*  JfoMfamifs  theraloire 
liee. 

Lawrence  replied. 

Lord  CoLEKIDOE,  C.J. — In  the  case  against  the 
j  jsticee  of  Gloucestershire  the  objection  taken  to  the 
hearing;  of  the  appeal  by  the  court  of  quarter  sessions 
was  that  no  notice  of  the  intention  to  appeal  was 
served  upon  the  other  party.  That  notioe  is  necessary 
under  section  31  ol  the  Sanuniqr  Joriadiotion  Aet, 
1879,  a  proriaion  which  waa  extended  by  aabaequent 
Acts  to  appeals  in  licensing  cases.  Tt  is  clear  that 
under  that  Act  notice  of  the  intention  to  appeal  moat 
be  given  to  "  the  other  party."  Who  ia  "  the  otbnr 
par^''^  That  haa  in  effect  been  decided  bv  the  oaae 
of  Ptiee  Jemee.  In  that  eaae  Hm  Iioru  fvalioea 
held  that  where  the  siiperintendcol  Of  police  has  boen 
the  person  who  has  served  his  uotioe  Of  objtH;tiun  and 
ha-s  ajjpeured  before  the  justices  and  opposed  the 
renewal  of  the  licence,  he  is  in  fact  *'  the  other 
party."  Aa  Bowen,  L.J.,  points  ont»  Hn  juatioea 
ought  not  to  be  made  respondents  in  a  case  which  is 
to  oe  stated  by  them,  and  he  goes  on,  in  effect,  to  aay 
thaAtiMieqMMmt  nmafe  be  ttw  other  pailjto  Um 
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prooeedmga,  and  that  the  superintandent  of  police 
who  appeared  and  objected  waa  the  other  party. 
Here,  too,  the  supormtendcnt  waa  the  other  party  ;  ho 
was  the  person  who  conducted  the  opposition  to  the 
licence;  it  waa  with  him  that  the  persona  who 
alleged  that  they  were  aggrieved  by  the  decision  of 
the  justices  had  to  deal.  It  appears  to  me  clear 
from  the  words  of  the  statute  and  from  the  de- 
cisions that  notice  of  the  intention  to  appeal 
ought  to  have  been  given  to  the  superintendcot  of 
police;  that  notice  was  not  given,  and  therefore  the 
appeal  could  not  be  heard. 

Then  it  is  said  that,  the  appeal  having  failed  from 
the  absenoe  of  this  notice,  a  mnndamm  ought  to  issue 
to  the  licensing  justices  to  rehear  the  case.  The 
answer  to  that  contention  ix  that  the  proper  remedy 
of  the  applicants  is  by  appeal  to  quarter  sessions,  and 
if  they  nave  lost  that  remedy  through  want  of  the 
proper  notice,  they  are  not  entitled  to  obtain  any 
mandamm  against  the  licensing  justices. 

I  am  of  opinion,  therefore,  that  both  rules  must  be 
discharged. 

Cave,  J. — I  am  of  the  same  opinion.  Reg.  v.  The 
JuBticet  of  Qlamtfrqanaliirf  has  decided  that  the  pro- 
oedure  under  the  nummary  Jurisdiction  Acts  applies 
to  appeals  from  licensing  justices,  and  that  is  really 
an  end  of  this  case.  For  it  is  clear  to  my  mind,  even 
apart  from  the  case  of  Prior  v.  Jame^,  that  the  super- 
intendent of  police  was  "  the  other  party  "  here,  for 
he  was  the  person  who  gave  notice  ot  opposition  and 
appeared  before  the  licensing  justices  and  opposed 
the  renewal  of  the  licence.  I  quite  agree  that,  if 
authority  be  needed,  Price  v.  James  is  an  authority 
for  this  view. 

As  to  the  rule  a^inst  the  licensing  justices,  I  agree 
that  it  must  be  discharged  for  the  reasons  which  my 
lord  has  given. 

RuUs  ditcharged. 

Solicitor  for  the  respondents,  //.  M.  Phillips,  for  J. 
Holme*  Oore,  Bristol. 

Solicitors  for  the  applicants,  Meredith  <t  Co.,  for  (J. 
Pearson,  Bristol. 


Q.  B.  Div.  ) 
(Lord  Coleridge,  C.J.,  J  Jan.  18 ;  Feb.  8. 

and  Cave,  J.)  ) 

Reg.  v.  Kknjtbdt.  (a.) 

Lands  Clauses  Acts — Compulsory  taking  of  land — Com- 
pensation— Notice  to  treat — No  steps  taken  under  notice 
—Possessioti  taken — Tenant's  interest  in  land  taken — 
At  what  date  interest  is  to  be  calculated — Lands  Clauses 
Act,  1845  (8  Vict.  c.  18),  «.  121. 

A  notice  to  treat  was  gii^n  by  a  railway  company  for 
a  strip  of  land  lohich  formed  part  of  lands  held  by  the 
tenant  under  a  lease.  Nothing  loas  done  under  this  notice 
to  treat,  but  about  a  year  afterwards  the  comjiany  re- 
quired and  took  possession  of  the  strip  under  section  85  of 
the  Lands  Clauses  Act,  1845.  At  the  t''me  the  notice  to 
treat  ftxis  giwn  the  tenant  had  an  interest  for  nu/re  than 
a  year,  bttt  at  the  time  the  strip  teas  taken  he  had  an 
interest  for  less  than  a  year  in  the  strip  taken.  The 
tenant  claimed  compensation  for  the  strip  taken,  and  for 
severance  damage. 

Held,  tfuit  the  time  at  rnhich  the  tcuanCs  interest  ims 
to  be  considered  was  the  time  ivhen  tht  strip  was  taken 
under  section  86,  atid  not  the  time  whtn  notice  to  treat 
was  given,  under  which  nothing  tvas  done,  and  as  at  the 

(a.)  Reported  by  Sir  8h£rston  Bakkr,  Barriater- 
at-Law. 


former  time  the  tenant  had  an  interest  in  the  strip  of 
land  less  thatt  for  a  year,  a  magistrate  had  jurisdiction 
ts  assess  the  compensation  under  section  1210/*  the  Lands 
Clauses  Act,  1845. 

Rule  for  a  mandamus  to  a  metropolitan  polir« 
inttgistrHte  commanding  him  to  proceed  to  determine 
the  amount  of  compensation  to  be  paid  by  the  Bexley 
Heath  Railway  Co.  to  Colonel  North  for  the  value  of 
his  tmexpired  Utvx  or  interest  in  certain  lands  in  the 

Earish  of  Eltham  and  for  the  damage  done  to  him  in 
is  tenancy  by  severing  the  lands  held  by  him  or 
otherwise  injuriously  affecting  the  same  by  reason  of 
the  execution  of  the  works  of  the  company. 

The  solicitor  to  the  railway  company  tiled  an  affi- 
davit, which  contained  the  following  admitted  facts  : — 
By  certiiin  Acta  of  Parliament  the  Bexley  Heath 
Railway  Co.  were  empowered  to  make  compulsory 
purchase  of  certain  lands  in  the  parish  of  Eltham  and 
county  of  Kent. 

Part  of  the  land  required  for  the  construction  of  the 
line  authorized  by  the  said  Acts  was  Crown  land,  let 
by  the  Crown  to  Colonel  North  by  a  lease  dated  the 
oth  of  February,  1889,  and  by  this  lease  Colonel 
North  had  a  tenn  of  thirty  Tears  from  the  10th  of 
October,  1886,  but  under  this  lease  the  lessor  reserved 
"  the  power,  for  the  purpose  of  sale  or  exchange,  or 
for  building  or  making  roads  or  drains,  or  for  accom- 
modation purposes,  or  for  any  other  purpose  than 
that  for  which  these  presents  are  demised,  or  in  case 
the  said  right  and  liberty  of  sporting  over  the  said 
premises  shall  at  anv  time  during  the  tenancy  thereof 
bo  required  by  the  leaser  for  any  other  purpose  than 
that  of  letting  the  sporting  at  any  time  or  times,  upon 
giving  to  the  lessee  three  calendar  months'  previous 
notice  in  writing  of  the  intention  so  to  do,  to  deter- 
mine the  to-nancios  of  the  whole  or  such  j»art  or  parts." 

On  the  14th  of  May,  1891,  and  the  loth  of  August, 
1891,  the  railway  company  duly  served  notices  to 
treat  for  certain  portions  of  the  land  occupied  by 
Colonel  North  under  the  lease. 

On  the  30th  of  June,  1892,  the  lessor,  the  Crown, 
served  on  Colonel  North  notice  under  the  lease  re- 
quiring possession  at  the  expiration  of  three  months 
of  that  portion  of  the  Crown  land  required  for  the 
construction  of  the  railway,  being  the  same  portion  of 
land  as  that  included  in  the  notices  to  treat. 

On  the  20th  of  July,  1892,  the  company  required 
and  took  possession  of  the  said  land  referred  to  in  the 
notices  to  trciat  in  the  manner  provided  by  the  8otb 
section  of  the  Lands  Clauses  Consolidation  Act,  1846. 

On  the  21st  of  October,  1892,  the  company  took 
out  a  summons  before  the  metropolitan  poboe  magis- 
trate sitting  at  Woolwich  to  hear  and  determine  the 
amount  of  disputed  compensation  to  be  paid  by  the 
company  to  Colonel  North,  as  provided  by  section 
121  of  the  Lands  Clausea  Consolidation  Act,  1845. 

On  the  28th  of  October,  1892,  the  jmrties  appeared 
before  the  magistrate,  when  it  was  contendea  on  be- 
half of  Colonel  North  that  he  had  an  interest  under 
the  lease  greater  than  as  a  tenant  "  for  a  year  or  from 
year  to  year,"  and  that  therefore  the  police  magis- 
trate had  no  jurisdiction  to  hear  the  case  under  the 
12l8t  section  of  the  Act, 

The  railway  conijiany  contended  that  Colonel 
North  has  no  greater  interest  than  aa  a  tenant  "  for 
a  year  or  from  year  to  year  "  vrithin  the  meaning  of 
section  121  of  the  Act,  and  that  therefore  the  amount 
of  compensation  for  the  value  of  his  unexpired  term  or 
interest  should  be  determined  in  the  manner  provided 
by  that  section. 

Colonel  North  claimed,  not  only  comptmsation  in 
respect  of  the  lands  taken,  but  compensation  for 
injuriously  affecting  other  lands  held  by  him  under 
the  lease. 
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HioH  Court. 


Reo.  v.  Kennedy. 


IIkjii  Court. 


Oa  the  4th  of  November,  1892,  the  learned 
Hgillnte  decided  that  he  hitd  no  jumidiotion  to  bear 
the  cue,  and  in  an  affidavit  filed  by  him  he  stated  :  — 
*'At  the  date  of  the  notice  to  treat— which,  aa  I 
taiderstanil,  ilctprmines  thu  tim«  iit  whii  h  the  vuluo  of 
the  owner's  interest  is  to  be  uooaiderod— nu  notice  on 
tkptl  of  flM  Grown  had  htea  aarred  on  Colonel 
Bfli&  nqpunnif  powanioB  at  tha  and  of  tlia  thiaa 
etkndar  montha,  and  it  seemed  to  me  that,  mif3  raob 
ootioe  was  given.  Colonol  Xorth's  interost  under  the 
'\fM«  wuM  crruater  than  that  of  a  tenant  from  year  to 
w^ar,  und  cunsaqiMDllyiiotwiduntiietenBaofaetrtioin 
in  of  the  Act." 

A  rale  for  a  maiMiamiM  waa  €b.tn  obtained  at  the 
instance  of  the  i)ruinot<'rs  df  thf  mil  way  coinjianj'. 

Section   I'Jl   of  the  Lamls  (ILiuhcm  Ci)n.S()liiI.iti()n 
Act,   Isj.'j    (s   Vict.    c.  priiviiles :  — "  If  any 

foch  lauda  aball  be  in  the  posseesion  of  any  peraou 
bating  no  gveatar  intenat  therein  than  as  tenant 
far  a  year  or  from  year  to  year,  and  if  such  person 
be  required  to  give  up  possession  of  any  lands  so 
^Kcupied  by  him  Vxforn  fho  cxiiinitiini  of  his  t^rui 
ar  interest  therein,  he  shall  be  entitled  to  compen- 
sation for  the  value  of  hia  unexpired  term  or  interest 
ia  such  lands,  and  for  any  joat  allowanoo  that  oogbt 
to  be  made  to  him  by  uu  inooming  tenant,  and  for 
any  loss  or  injiiry  he  may  siutain,  or  if  part  only  of 
such  liinils  1>3  required,  compensation  for  the  damage 
lioiie  to  him  in  his  t«.'nancy  by  severing  the  lands  held 
l^him,  or  otherwise  injuriously  affecting  the  same; 
■lud  the  amount  of  such  oompensation  shall  be 
(ktennined  by  two  jostioaa  in  eaaa  the  partiea  dilbr 
sboat  the  same." 

/.attvKi  Wiilloii,  Q.C.,  and  Forman,  on  Wialf  of 
Oolooal  North,  showed  oaoae against  the  ruin.— There 
itetwo  pomta  raised  here:  it  is  said  in  the  first  place 
that.  8S  this  lease  could  be  detertnin.  1  .it  any  time 
•  in  giving  three  months'  notice,  therefore  it  originally 
was  a  lease  for  less  than  a  year,  so  that,  even  before 
the  notioe  to  treat  was  given  the  tenant  had  an 
iatewat  for  len  than  ayear.  The  real  question,  how- 
evtT,  is  that  the  time  at  v.'Jiii  li  the  tenant's  int^-'rest  is 
to  be  lookftl  at  for  the  purpose  of  assessing  comiM-n- 
jaition,  w  the  date  of  the  notice  to  treat,  and  not  the 
(late  when  possession  was  taken  under  section  So : 
Rtg.  V.  Stoue,  14  W.  R.  791.  L.  R.  I  Q.  B.  529;  Retf. 
yt.Orr,xt  A>/rMem  Railway  Co.,  2j  W.  R.  41.  2Q  P  f) 
151  ;  Ti/»rm  t.  Mayi>r  v/  Loudn,,,  20  W.  R.  112.  I.,  l:. 
7  C.  P.  18.    That  being  so,  tin-  tenant  hud  -at  the 
«late  of  the  notice  to  treat— an  interest  in  the  stri]) 
taken,  larger  than  an  interest  "  for  a  year  or  from 
year  to  year/'  and  therefore  the  magistrate  had  no 
jtmsdienm  nnder  section  121  of  the  Act  to  assess  the 
<-ompenRation,  but  Golonel  North  wa-s  entitle<l  to  have 
the  same  settled  by  a  jury  or  an  arbitratt)r  imder 
^tion  68.    Moreover,  there  was  also  a  claim  for 
M-venause  damage  as  well  as  for  the  strip  taken,  and 
■a  the  compensation  must  be  assessed  onoe  for  all, 
this  could  not  be  sottled  under  section  121. 

£.  Boyle  f6F.  EUiaU  with  him),  for  the  promoters, 
in  si^pafi  or  the  rule. — Aa  to  the  first  point,  as  the 
:ease  waa  detenninalilc  in  <  crtain  events — in  fact,  in 
iuiy  event — by  a  three  months'  notice,  it  was  there- 
fore never  at  any  time  larger  than  an  int<!nM;t  for  a 
so  that,  if  that  were  so,  the  niagistrate  would 
)  jniiadiotion  under  section  121.  As  to  the  second 

point,  and  that  is  the  real  point  nf  tin'  oa^n,  the 
aotice  to  treat  was  givi  ii,  hut  nothing  wliatcver  was 
ioue  under  it  by  either  party,  and  then  a  year  after- 
wards notice  was  given  requiring  possession  under 
section  85,  and  possession  waa  itUEon  under  that 
section.  At  the  time  possession  was  rejquired  and 
taken  nmdar  section  8d  the  toiant  had  an  interest  for 
lasBliian  nyear — namely,  for  two  months,  and  our 


contention  is  that  the  tame  at  which  the  tenant's 
int««st  is  to  be  estimated  is  the  date  at  which  poa> 

session  was  taken ;  and,  that  being  so,  the  magistrate 
had  jurisdiction  under  section  121  to  assess  the  oom> 


Feb.  8.— The  judgment  of  tbo  Court  (LoidOoia- 
BI90B,  G.  J.,  and  Cave.  J.J  was  delivered  bj 

Cavk,  ,T,  -Tliin  case  was  argued  before  my  lord  and 
myHc  lf  on  the  1 8th  of  January,  and  we  took  time  to 
consider  our  decision,  which  I  have  now  to  deliver. 

The  matter  waa  aa  arolioation  to  compel  a  police 
magistrate  to  hear  and  omenninB  tha  amount  of  oom- 
pensation  to  which  Colonel  North  waa  entitled  nndar 

the  following  circumstances. 

The  point  in  dispute  was  whetlu  r  the  (juestii  in  was  one 
which  oould  be  heard  and  determined  by  a  police 
magistrate,  or  whether  Colond  North  was  entitled  lo 
have  a  jury  summoned  for  the  purpose  of  assessing 
his  compensation,  and  the  question  whether  he  is 
entitled  to  one  or  the  other  depooda  npon  lus  intOTOSt 
in  the  pro^rty  in  question. 

Now  ongiiully  Odonel  North  had  a  lease  for 
thirty  yean,  which  waa  dated  in  Ifebmaxy,  1889,  and 
that,  or  conrae,  gave  him  a  greater  inteniat  than  for 
a  year,  or  from  year  to  year.  There  was,  however,  a 
jKjwer  in  the  lease  to  the  lessor,  the  Crown,  to  deter- 
mine the  lease  on  giving  three  months'  notioe  in 
certain  events,  and  with  certain  limitations.  On  the 
14th  of  May,  1891,  the  Beiley  Heath  Baflway  Oo. 
gave  Colonel  North  a  notice  to  treat  for  certain  por- 
tions of  the  property  comprised  in  this  lease.  Nothing 
further  was  done  under  that  notice — I  mean  notliiug 
waa  done  in  the  way  of  Huiiinioning  a  jury  to  assess 
compensation.  The  railway  ccnupany  took  no  stepa 
to  summon  a  juy,  and  Oolonel  jiorth  took  no  rtspt 
to  comp(>l  them  to  do  ID,  and  mnttM 
simply  in  that  condition.  NotiflO  tO  tMftt 
nothing  done  upon  it. 

On  the  30th  of  June,  1892,  the  Crown  exendsed 
the  power  contained  in  the  lease  to  give  notice,  and 
they  gave  a  notioe  with  respect  to  that  portion  (rf  tiie 
land  which  the  railway  company  hod  given  notice  to 
treat  for.  and  the  result  of  that  uatvirally  was  that 
Cnioiiel  North's  interest  in  that  |K)rtion  of  the  land, 
which  originally  had  been  an  interest  for  thirty  years 
less  the  time  he  had  aetoally  enjoyed  it,  became  an 
interekt  for  three  months  only.  On  July  20,  1882, 
the  railway  company  gave  notice  that  they  wanted 
possession  umler  section  S.j  of  the  Act,  and  I  believe 
on  that  same  day,  the  20th  of  July,  they  took  pos- 
session of  the  land  in  the  manner  pnwn|dfld  for  by 
that  section. 

Now,  that  being  so,  they  were  boond  at  onoe  to 

f  ike  ]inua'tHlirif^s  for  the  purpose  of  having  eonipen- 
satiDU  assesseil,  and  on  the  2l8t  of  October  they  took 
out  a  Hummon.4  before  a  metropolitan  polien  magis- 
trate to  have  the  amount  of  oompeneaUon  heard  and 
determined.  Colonel  North  appeared  npon  the 
return  day  of  the  summons  and  oontAuded  that  the 
magistrate  had  no  jurisdiction,  and  that  he  was  en- 
titled to  have  a  jury  summoned  for  the  purjwse  of 
assessing  payment.  No  doubt  if  the  proceedings  had 
been  t^ikeu  under  the  notice  to  treat,  and  before  the 
Crown  notice  on  the  20th  of  June,  1892,  had  been 
given,  the  contention  of  Odonel  North  woi^  have 
been  j)erfectly  right.  But  proceedings  were  not 
taken  under  the  notice  to  treat ;  they  were  taken  in 
pursuance  of  the  company's  having  got  jKJssesaion  in 
July,  1892,  and  that  does  undoobt^^  raise  a  point 
of  some  little  nicety  wbloh  we  thought  it  advinble  to 
take  time  to  consider. 

Some  oases  were  cited  upon  the  matter,  but  none 
of  them  have  any  vei7  strong  bearing  on  fhe  poink; 
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and.  in  point  of  fact,  one  ia  driven  back  to  the  con- 
struction to  be  placed  upon  the  statute. 

If  the  pirooeedtiigs  had  been  wIioUt  takfln  under 
Mctiou  M  it  n  daar  that  at  tha  time  whan  powcadon 

Wftfl  taken  the  interest  of  Colonel  North  was  an  inte- 
rest for  less  than  a  year,  and  that  consequently  the 
magistrate  would  have  had  jurisdiction.  Xow  does 
it  affect  the  case  that  a  previous  notice  to  treat  bad 
been  given  ?  Upon  oonsiaeration  we  have  arrived  at 
the  oonolusion  tbat  it  doee  not  Nothing  was  done 
under  that  notice  to  treat.  The  company  migrht  have 
taken  proceedings  to  settle  CO mpen S!4 1 i rm  ;  Colrni"! 
North  might  have  compelled  them  to  take  proceudiags ; 
but  neither  party  acted,  both  apparently  boing  con- 
tent that  matters  ahoold  xemain  in  ttaiu  ]uo,  and  it 
wee  not  nntfl  after  the  Crown  had  given  the  notice  to 
quit  that  the  railway  corupdny  took  proceedings  under 
section  8.5.  Now  I  endeuvoured  to  elicit  from  the 
learned  counsel  for  Colonel  North  what  his  claim 
was,  but  could  not  do  so,  and  the  result  was  tbat  I 
could  not  aaoertain  what  the  claim  was,  and  I  have 
arrived  at  the  oonclumon  that  Colonel  North  has  no 
claim  except  for  the  loss  of  the  right  to  occupy  the 
particulfir  jiieoe  in  tpK'stion  from  July,  IS!):!,  wlien 
possession  was  taken  down  to  the  expiration  of  his 
interest,  which  wmdd  be  loss  than  three  mootiu,  and 
also  for  the  severance  oooaooned  h|r  taldiw  a  ^art  of 
his  projperty  during  the  mme  penod^  llow,  if  that 
is  so,  then  it  is  clear  that  his  actual  fnftenat  is  less 
than  a  year's  interest,  and  that  it  comes  within  the 
pirincijple  of  the  statute,  tbat  the  compensation  iu  that 
osee  should  be  assessed  by  a  police  magistrate  and  not 
hy  a  jury.  Under  these  drcnmstanoes  I  am  inclined 
to  think  that  Colonel  North  cannot  fall  back  upon 
the  notice  to  treat  under  which  nothing  was  done, 
but  that  the  cnitipt'Ms.ifii m  iMust  bn  assessed  in  the 
manner  provided,  where  at  the  time  when  proceedings 
were  commenced  there  is  less  than  twelve  months  in- 
terest in  the  olaisMMiti  That  being  so,  tiiough  the 
matter  is  not  so  dear  as  one  wonia  wish  it  to  be,  I 
come  to  the  conclusion  that  the  magistrate  had 
jurisdiction,  and  that  he  ought  to  have  proceeded  to 
ascertain  the  compensation. 

lord  authorisse  me  to  say  that  he  agrees  in 
this  judgment 

Rolicitors  for  the  company,  DoUmnn  it-  I'riUhard, 
Soliidtor  for  Colonel  North,  Qeorge  Wludt, 


Q.  B.  Div.  \ 
(l4Mrd  Coleridge,  C.J.,  |  Jan.  25. 

andCharlefl,J.)  ) 

HATOB,  AlflBMITO,  ADD  BURO&SSBS  OP  BOUTHPOBT 

V.  M0RRI88.  {<«.) 

iiitippiii;/—Mfrrliitnt  tihippiiig  Act,  1854  (17  tfc  18  Vict, 
c.  104), «.  318 — Navigativn — Bkdltic launch  not  having 

ceriifimte  cftrryimj  pjttenfferi  on  an  artifieitif  lake. 

The  (tpjKlluula  were  eonricU-d  by  the  jiulice^  uf 
Sutithnort  OH  a  charge  that  they,  being  the  ou'iiers  of 
an  electric  launch,  did  ply  with  more  than  twelve 
pa$9enger$  on  board  without  having  a  duptieaU  of  a 
certificate  of  the  Board  of  Trade  put  up  iu  u  rontpicnous 
part  of  tfte  ve$$d,  m  na  to  be  visihU  to  nil  prrsoiu  on 
In^ird  t/ie  tanu,  coHtrnn/ (o  $eciion  ;51S  nj  tin  )fi  r<:htnt 
Shipping  Art,  18,>4.  The  veaael  tva»  n>i  tltrtric  launch, 
owned  hy  the  apj^lUtnts,  iu  which  paateugers  ivere  taken 
/or  hire  on  pleaaurr  trifm  on  an  artificial  lake  iu  a  fork 
alto  the  i>roi>erty  of  tht  appellnnta. 

(a.)  Reported  by  J.  £.  ALDOua,  £sq.,  fiarrister-at- 

Law. 


Field,  tluit  the  electric  launch  wa»  not  within  trdion  i 
<f  thf  Act,  which  enacts  that  the  term  "thip"  thall 
include  a  "  veasel  tued  in  navigtUioit"  and  that  tht  Ad, 
therefore,  did  not  apply,  and  the  eoatfMuNi  wMwnmj. 

This  was  a  case  stated  by  the  justices  of  the  Wj  li'h 
of  Southport,  in  Lancashirr-.    TtiL-  iuf  -rnuuion,  whii 
was  preferred  by  the  respondent,  Morriss,  against  the 
appellants,  the  Mayor,  Aldermen,  and  Borgessei  of 
the  said  borough,  was  in  the  following  tenui "For 
that  the  said  mayor,  aldermen,  and  bni^fesses  od  the 
tenth  day  of  August,  one  thousand  eight  handr«d 
and  ninety*  two,  at  the  borough  aforesaid,  being  Ukd 
the  owusiS  of  ft  oertain  electric  launch  used  for  cany- 
ing  passSBjww  called  The  Bonnie  Southport,  ubIsv- 
fully  did  Bilow  the  said  eleotrie  launch  to  ply,  sad  (lis 
said  electric  launch  did  then  ply,  with  more  dHS 
twelve  jNissengers  on  board  without  having  the  dnpli* 
cate  of  a  certificate  issued  by  the  Board  of  Trade  for 
such  vessel  under  the  Merchant  Shipping  Act,  1^, 
(being  a  certificate  then  in  foroe  and  appliesUe  to  thr 
Tsyagc)  put  up  in  some  conspicuous  part  of  the  aid 
vessel  so  as  to  be  visible  to  all  persons  on  bosid  Ihl 
same,  contrary  to  ssotion  318  of  tneMeNihantSlqftaf 
Act,  1S.)4." 

The  case  stated  by  the  ju9tico8  was  as  follows: 
"  1.  At  the  heaitinf  of  the  said  infonaslioB  At  1 
appellants  find  respondent  Hp]>eared  and  were  icpK'  1 

sented  by  their  solicitors,  and  tlie  followinfC  f  i'  t^w-^rt 
either  proved  before  us  or  iwlmitted  by  both  jMrtia. 

"  2.  Tlnit  the  appellants  were  the  owner*  of  »ii 
artificial  lake  or  pieoe  of  water  on  the  foreshore  in  the 
asld  borough,  a  land-looked  lake  not  open  totksMs 
except  at  high  sprints  tides,  in  or  abuttmg  on  splA 
provided  by  them  und  laid  out  on  the  said  foreihoif. 
and  the  said  lake  had  been  excavat^jd  from  the  mi 
on  the  said  foreshore  to  a  depth  of  three  feet  or  there- 
abouts, and  was  surrounded  by  a  concrete  wall  or  path. 
The  lalEe  is  about  half  a  mile  in  length  and  sboot  166 
yards  in  width. 

"  That  the  said  lake  was  u^ed  ft>r  boating  pnr- 
posea,  and  the  apt)ellant«  had  placed  on  it  for  hire* 
certain  vessel  or  launch  called  The  lionnir  Si;ttljt.r'.. 
of  about  three  tons  burtlien,  capable  of  <xnja% 
twehre  passengers  and  upwards,  and  propelled  I9 
electricity  from  accumulators  charged  by  a  dilirf 
current  dynamo  from  a  charging  station. 

•*4.  That  the  said  launch  hud  not  In-en  regiltcw 
as  a  British  ship  under  the  provisions  of  the  Merchsnt 
Shipping  Act,  1854.  ^ 

"  5.  That  no  duplicate  of  the  certificate  ra«ailkeM 
in  section  ;?1H  of  the  Merchant  Shipping  Act.HS*- 
hadbe.  D.io  the  said  loth  dny  of  Autrust,  l^^i.  P«< 
up  in  any  part  whatsoever  <ii  the  saitl  Inunch  «» 
quired  by  section  ;{17  of  the  said  Act,  and  no  sacfa 
oertifioate  was  in  foroe  for  the  said  launch  on  the 
lOth  day  of  August,  1892,  or  had,  indeed,  ever  IM 
issued  to  such  liiuiich. 

'•().  That  the  said  launch  un  the  said  l<Hh3»y« 
August,  1H!»2,  procee<led  frtmi  the  landing  .staee-jf 
the  said  lake  on  a  trip  round  the  said  lake  and 
again  to  snoh  landing  sta^,  having  on  board  tvein 
passengers  and  upwards  in  fact  there  WSW  on  hf* 
between  thirty  and  forty  pass^'ugers. 

*'  7.  That  eiieh  of  the  said  jcissengers  had  jiiid  ti'' 
appellants,  or  their  duly  authorized  officer  or  serrtft 
the  stipulated  fare  for  sooh  trip. 

"8.  On  these  facts  wc  were  of  opinion  Jv 
Bonnie  South}>ort  was  a  passenger  steamer  plying 
passengers  within  the  meuning  of  the  3l8th  section t'- 
the  Merchant  Shipping  Act,  1854.  and  tbeArf» 
amending  the  «Hne»  ana  that  tiie  offBDoe  eiisi|^  * 
the  informatioD  was  prored. 

«•  9.  And  we.  the  said  jwtiaaa,  adjudged  soddeig' 
mined  that  the  qtpdlaats,  tor  tbsir  aaid  oAec^ 
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ihuiild  forfeit  and  nay  the  sum  of  twenty  shillings  aud 
the  «uni  of  seven  shiUings  for  cost«. 

"The  question  upon  which  the  opijaion  of  the  said 
Mart  i>  wired  is,  whether  we,  the  said  justioes,  upon 
the  above  statement  of  facts,  came  to  a  correct  decision 
in  point  of  law,  and  if  not,  what  should  bo  done  in 
the  pmnises." 

F.  IV.  Raika  (F.  11*.  W.  K!n<i<lm  with  liiiiO,  for 
th«  spp<-lluDta. — A  vessel  of  this  ilowcriptiuu  doc*  not 
lime  uudiT  the  Act,  or  at  any  rate  not  a  vt  ssil  used 
w  this  vessel  was,   and   therefore  she  could  not 
requiie  a  oertificato.    A  ship  is  defined  in  section  2  of 
ihe  Act  Mft  " yeaasl  ussd  in  nftTigation  not  propellod 
br  osn/*  Tliis  Tesiei  was  not  used  in  nuvi<rjttion. 
r,t.<f!i  uf  this  sort  are  sut  ciallv  providcMl  for  by  the 
Fublic  Health  Act.  IS'JO  (.'iJ  A:"  .Vl  Vict.  c.  59),  s.  44 
1,.  The  lake  on  which  tlm  vessi  l  wus  is  in  the  park 
uf  the  ootpontion,  is  only  three  feet  in  depth,  and 
basts  enmot  get  to  it  from  the  se*.   It  is  imnossible 
to  asjr  there  wa.M  navic^ation  on  it.    The  boSitOuy  goes 
from  the  pier  aud  back  to  the  pier. 

Sir  a   nuueU,  A.n.  {II.    Sttttnn  with   him),  in 
Hup[>f.rt  of  the  conviofiun.    TIim  iiiijKU-tance  of  this 
oiiM-  hiti  in  the  difficult^'  which  the  Boanl  of  Tra<lo 
Imr.  folt  in  drawing  a  line  M  to  what  vessels  come 
under  the  Act.   It  is  neoemry  tluii  they  should  have 
eoBtnl  to    insure   that    passenger  ships 
not  overcTuwdod,  and  that  the  hull  and  niuohinery 
in  u  sjifc   (condition.     Hero   it  is  not  clear 
tbat  with    thirty  or    forty  people,   and  perhaps 
<rith  children  on  board,  there  nugbt  not  be  an  accident 
^  in  three  feet  of  water.  Ataayrate,  the  line  must 
he  drawn  sotnewhere.   If  the  Act  does  not  apply  to  a 
nmd  on  three  feet  of  water,  what  wouhl  the 
rule  as  to  one  on  four  foot  -  Tlio  section  in  the  I'lihlic 
Health  Act,  1890,  does  not  apply  to  a  ve«s«il  of  this 
I  '^jriptiosit  butesily  to  row-ooate  such  as  you  ordi- 
narily s<?«  on  oniamental  waters.  This  veesel  is  used 
io  navijeration  within  the  meaning  of  section  2  of  the 
Men  hitnf  Sliippinp  Act  of  18^4.  Section  2fM  providfN 
that  tho  fourth  jiuit  of  the  Act  shall  apply  to  all 
Kritish  ships.    Section  :M)3  enacta  that  the  expression 
"  pe  Monger  steamer  "  shall  be  held  to  include  every 
ftjitish  steamship  earning  passenfrers  to,  from,  or 
between  any  place  or  places  in  the  I'liifcd  Kiiif^'dom. 
«-xcepting  steam  ferry-boats  workinj^  in  ciniiiiH.  Then 
l  y  s«i-tioTi  :jO!(  it  is  provided  that  the  owners  shall 
have  surveys  niiule,  and  the  surveyors  are  to  make 
declarations  as  to  the  efficiency  of  the  ship  and  the 
limits  within  which  she  is  fit  to  ply ;  and  by  s<>ction 
312,  opon  the  receipt  of  such  declarations  the  Board  of 
Trade  shull.  if  satisfii  *]  that  tlic  jirovisioiis  of  the  fourth 
part  of  this  Act  have  b<H!n  cotnplietl  with,  cnuee  a 
■  rtiticate  iu  duplicate  to  be  prepared  and  issued.  By 
Kction  31 1  it  is  directed  that  one  of  the  duplicates  of 
ibe  eertifioate  shall  be  put  up  in  some  oonspicnous 

art  of  til*'  j<liip.  By  the  (•. uichiiliiig  passa;^i>  of  section 
•'•^  it  is  providctJ  thut  it  uiiy  piijiscnf^er  sttMun  r  plies 
I  jrot-s  to  sea  with  any  passengers  on  board  %vithout 
ivinpf  on«?  of  the  duplicites  of  such  certificate  put  up 
^  iforesaid,  the  owner  shall  for  each  offieroco  incur  a 
«nal^  not  exce«'ding  XlOO.  And  by  section  5  of  thf 
Jerchant  Shipping  Act  of  lS8f)  (32  &  5;}  Vict.  c.  4»i) 
hf-se  jirovisions  aro  inadf  ajijilii  alilc  to  ships  pro- 
«Ued  by  electricity.  This  last  provision  must  have 
ecn  aimed  at  cases  like  the  present,  since  electricity 
ss  not  aa  yet  heen  applied  to  •ea*go^  ships.  More- 
rw.  by  section  16  of  the  Merchant  Snipping  Act  of 
^7'>  (39  &  40  Tict.  e.  SO)  vessels  carrying  passengers, 
•t  excetnling  twelve  in  number,  are  cxpre«.sly 
<  r»t<5d  from  the.s*'  rwjnirementfl,  and  this  exception 
ooJd  protect  small  vcseels  to  which  the  Act  was  not 
■tended  to  '^^^t      ^  preeent  oase  doe*  not  eome 


itUn  ft. 


I  is  hdd  to  he  not  within  flie  A«t  it 


will  be  difficult  to  protect  the  public  in  cases  where 
they  may  be  «xpotud  to  modi  dimger. 

ItaikrK,  iu  reply. — The  language  of  the  sections 
cited  from  the  Act  of  18M  showed  they  were  not 
intended  to  apply  to  a  case  like  the  preeent.  The 
launch  cannot  be  said  to  be  plyinfr. 

He  cited  Iledije*     /looker,  37  W.  R.  491. 

Lord  COLEKIDQB,  CJ.—TMa  is  a  oase  of  eome 

difficulty,  because  we  have  to  decide  the  construction 
of  an  Act  which  may  apply  to  vessels  on  other 
sheets  of  water-  besides  the  one  now  in  question. 
Such  sheets  of  water,  whether  artificial  or  natural, 
diflbr  mnoh  in  size,  and  the  result  is  tiiat  in  oonstm* 
ing  the  words  of  the  Act  an  interpretation  which  is 
obvious  iiiid  sensible  as  rpgards  certain  of  these  sheets 
of  water  b*Hjomes  absuni  wlun  :niplied  to  other  and 
snmller  sheets  of  water  and  ponds,  such,  for  example,a8 
the  pi<>ces  of  water  in  any  of  the  public  parks  in,  and 
in  the  neighbourhood  ol,  Xiondon.  There  is  no  reason 
that  I  can  see  why,  if  tiie  sheet  of  water  in  the  present 
case  is  one  to  which  the  Act  applies,  it  should  not 
Bpj)ly  to  these  and  to  hundreds  of  others  in  parks  or 
])ltices  which  are  opened  for  the  benefit  of  the  public. 

8o  it  would  not  be  easy  to  hold  that  the  words  of  the 
Act  apply  to  a  oase  nke  Hie  present.  We  have  to 

const  nil-  words  obviously  not  meant  to  apply  to  the 
siihjts  t-iimtter.  Yet  if  they  do  apjily  we  must  hold 
fliat  they  were  intended  to  do  so.  1  have,  however, 
bi-cn  unable  to  persuade  myself  that  the  present  case 
is  within  the  words  of  the  Act. 

The  Attomey-Gtoneral  argued  that  we  must  draw 
the  line  somewhere  in  construing  this  Act.  But  I  do 
not  think  this  is  necessary.  TKere  is  a  line,  no  doubt, 
and  it  may  be  that  some  artificial  lakes  are  well 
within  it.  If  you  have  a  sheet  of  water  four  or  five 
miles  long  and  of  considerable  depth,  it  mndd  be 
hard  to  say  that  it  was  not  withm  the  Aet  even 

though  it  w.  ri  ai  titirn:il. 

But  in  the  ]in  sent  case  v.tu  we  say  this  is  a  vessel 
us<h1  in  navigation  ?  \o  doubt  to  navigate  means  to 
drive  a  ship.  In  the  abstract  if  you  send  a  vessel 
round  and  round  it  is  navigatioa.  It  might  he 
that  a  vessel  plying  for  him,  say,  on  one  of  the  great 
Irish  lakes,  and  going  from  and  to  the  end  of  it, 
would  be  witliiii  tlie  .\ct.  Hut  here  wo  cannot  say 
that  it  is  a  vessel  used  in  navigation.  Everybody  but 
a  lawyer  would  laugh  at  the  idea  of  a  boat  going  round 
a  ponid  being  a  ship  used  in  navi^tion.  Anof  if  it  is 
not,  it  is  under  no  Act,  and  there  is  an  end  of  the  oase. 
I  do  not  ae;ri  e  witli  the  contention  of  the  appellants 
that  the  2nd  sub-section  of  section  44  of  the  Public 
Health  Act  of  1S!K)  is  in  <lisagr«H'Hient  with  the  Mer- 
chant Hhipping  Act  of  18d4.  But  under  that  section 
the  fullest  protection  Is  given  to  the  public  by  the 
power  to  make  bye-laws.  Ami  I  may  olwerve  that 
if  anyone  were  drowned  owing  to  a  licensee  of  the 
corporation  under  the  section  overloading  a  Ixjat,  it 
miglit  be  a  subject  for  an  indictment  for  man- 
slaughter. So  the  safety  of  the  public  is  not  in  ques- 
tion ;  that  is  sufficiently  provid^  for.  But  it  would 
be  straining  the  terms  of  a  useful  law  to  hold  this 
case  was  wirliin  tin  A.  f.  It  is  not  within  the  fair 
meaning  uf  the  words  used  iu  the  Act.  The  convic- 
tion mast  be  sat  aside. 

(Charles,  J.— I  am  of  the  same  opinion.  I  have 
felt  a  great  deal  of  difficulty  duting  the  hearing 
owing  to  the  way  in  which  the  intention  of  the  Legis- 
lature lias  been  expressed.  But  after  hearing  a  very 
full  argument  I  have  come  to  the  conclusion  that  the 
Merchant  Shipping  Act  of  1854  does  not  ajij)ly  to  a 
boat  of  the  tuMcriptiou  of  the  launch.  It  ia  im- 
possible to  say  that  it  is  a  vessel  engaged  in  naviga- 
tion within  section  2.    I  am  strengthened  in  this 
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visir  Iqr  the  way  in  which  section  309  is  expressod. 
HsTiBg  ttgKcd  to  thflM  Motions  and  to  section  303  I 
Hm  of  opinian  tiwt  the  Aet  does  not  apply  to  a 

<  Hse  lilto  the  present.  I  concur  in  tho  rtst  of  tln' 
ub«ervation«  which  the  Lotd  Chief  Justice  hua  luudc. 

Tht  comridkm  »et  aiide. 

Solicitors  for  the  uppellsnts,  Andrew,  MtUott  ^ 
Smith,  for  J.  Daviu  WiUiamt,  Southpoit. 

SoUottor  in  mppoit  oi  tiie  oonTialiaa.  The  Mieitor 
far  M«  Jtortf  i/7nH(f. 


Jan.  14. 


Q.  fi.  DiT.  . 
(Lord  Ooleridge,  C.J.,  [ 
MidCkv«,J.)  ) 

McKenzie  v.  Day.  (a.) 

Lieenting  Act,  1874  (37  .fr  38  Virt.  c.  49),  t.  17— 
"  Illegally  dmlinij  in  "  inilfij. 

Th»  yron$ien  in  tection  17  n/  the  Liceiuittg  Ad,  1874, 
thai  pentms  found  upon  tmpn-Ud  prrmUe$  eniend  hy  a 

rountnhlr  ill  piinuauce  of  It  ir^irraut  t'l  f  'in7(  /t>r  ti'pu<ri 
K'lld  i^r  hfjit  ftiT  mU,  ciintrari/  tu  /u.i',  ^hall  lit  firtniunt'i  to 
Im  gniUi/  of  "  illeyuilg  dealing  in  iuUuiaiting  liquor  " 
until  the  anUrary  be  shown,  it  not  confined  to  a  teller, 
btd  offlim  oiw  to  a  liiyar*  t/tntk  Mjtiart. 

Special  oaae  atatod  hy  (3m  st^Modiaiy  magtilirata  at 

CardiflF. 

By  the  Licensing  Aek.  1874  (37  &  38  Yict.  c.  49),  s. 
17,  a  jiutioe  of  the  psaoe  may,  "  if  satisfied  by  iufor- 
ination  on  oath  that  there  is  reasonable  eround  to 

believe  thtit  iuiy  iiitoxiwiting  liquor  ia  sola  by  retail 
or  nxposod  or  ki  pt  for  side  by  retail  at  any  place 
within  his  juris^iiction,"  issue  a  search  warrant,  by 
virtue  of  which  a  constable  may  enter  and  search 
mapeoted  ptaniifla  for  intoxicating  liquor,  and  seize 
andnmoTeany  liqnor  found  therein  which  there  is 
reasonable  ground  to  suppose  is  in  such  place  for  the 
purpost'  of  unlawful  aiile,  &c.,  ami  it  is  further  pro- 
vided HH  follows :  "  When  a  consfjiljle  has  entered 
any  promisee  in  pursuanct*  of  any  siu  li  warrant  as  is 
mentioned  in  this  section,  and  has  seized  and  removed 
snoll  liqoor  as  aforesaid,  any  person  found  at  the 
tima  on  the  premises  shall,  until  the  contrary  be 
proved,  be  deemed  to  have  been  on  such  premises  for 
the  purpose  of  illegally  dealing  in  iiitoxicatiug  liquor, 
and  be  liable  to  a  penalty  not  exceeding  forty 
ildUings." 

Ellen  Day  was  charged  with  illegally  dealing  in 
intoatioatfng  Uqnar  under  the  foUowing  circum- 
stances: "A  oonstable  entering  a  private  house  in 
Ifary  Anne-strcet,  Cardiff,  on  Sunday,  the  16th  of 
October,  1892,  in  pursuance  of  a  wamint  umlcr  th« 
above  seotion,  found  a  woman  named  Ellen  Kiley  in 
the  act  of  bunding  b(K)r  to  a  man,  and  receiving 
money  from  him.  Tho  constable  thereupon  pro- 
ceeded to  oolluct  the  drinking  vessels  on  the  premises, 
when  the  defendant,  who  hmd  one  in  her  hand,  said 
to  him,  "  You  shall  not  have  thiM,  T'vf  paid  for  it." 

The  stipendiary  inagisf i:if.'  whs  nf  opinion  that  th(t 
section  referred  only  to  poisons  selling  intoxicating 
liquor,  and  that  tho  defendant  could  not  therefore  l>e 
convicted  of  "  illegally  dealing,"  but  on  the  applica- 
tkm  of  the  ohiet  oonstoUe  he  stated  a  case  ror  the 

opinion  of  the  court. 

B.  F.  Wiaiam$t  Q.C.»  and  C.  J.  Jackton,  for  the  chief 
oonstable. — ^Tbe  buMd  maglstnite  was  wraog  in  the 
fiewlMtook:  the  wovds '^TUegdly  dading *^  in  the 

(«.)  BsporfeodlijJoBN  P.  MGiJAB,B8q.,Baiiister- 

at-Law. 


section  clearly  apply  to  buying  as 
[They  were  stoppwl  l»y  the  court.] 

ftrijumor  Jones,  for  th(^  defendant, — Illegal  dealing 
applies  only  to  a  seller  of  intoxicating  liquors  :  in  all 
the  dictionaries  a  "dealer"  is  dclLued  as  a  "dis- 
tributor," and  that  is  the  sense  in  which  the  word  is 
used  in  the  Licensing  Act.  The  expression  "illegal 
dealing"  is  used  as  an  abbreviation  for  the  larger 
expression.  "  suM  by  retail  or  exposed  nr  kcjit  f  .r  «<ale 
by  retail,"  used  in  the  earlier  part  of  the  section,  and 
it  could  not  have  been  the  intention  of  the  Lrgislatim 
to  create  a  new  and  separate  oSeooe  by  a  mere  para- 
graph in  a  section  dealing  with  tiie  right  of  search. 
The  object  of  it  really  was  to  get  over  the  di£Boulty 
in  such  cases  of  proving  the  actual  seller,  by  providing 
that  evoryon*'  pr«*s>'nt  shoiild  he  ]in^i|iBed  to  be  ths 
adler  unless  the  contrary  was  proved. 

Lord  CofiVRIDOS.  0.7. — Tn  my  opinion  the  magis- 

tnitc  shoiild  have  convicted  in  this  cji-m'.  The  plain 
meaning  of  the  section  is  to  im  ludt-  the  buyer  as  well 
as  the  seller  of  intoxicating  liqunr ;  you  nuist  have 
two  parties  to  a  "  dealing."  The  object  of  the  Act 
of  Parliament  is  to  prevent  in  private  houses  what  it 
has  tried  to  put  down  in  poWo-honsea,  ItisAStrong 
seotion,  and  the  presumption  is  that  when  li<{nar  is 
Ixiing  dejiit  in  in  a  private  house,  everyone  is  guilty 
of  that  illegal  eunduct.  tint  is.  of  joining  in  an  act 
which  cannot  be  done  by  one  alone,  ami  it  is  illegal 
when  done  by  two.  unless  they  can  robut  it.  I  am 
unable  to  see  how  it  is  possible  to  evade  the  Act,  and 
that  it  olearly  applies  to  tUa  ease.  We  therefora  m* 
mit  the  ease  to  toe  learned  magiatnte,  with  an  ordv 
to  him  to  convict  the  defendant 

Cavk,  J.— I  agree. 

Order  accordingly. 

Bolioston,  Anirew,  Mtthr^  d  Sm&k,  far  ITtortCnr, 
Tbwa  Olerk,  CaidifT;  BitUett,  Fcywy,  S  Smith, 


From  C.  A.  (England).  Deo.  16. 

Hnn  V.  iUTHoro  ft  Bud.  (a.) 

Shipping-  mil  of  lading— Df hi  1/  in  unloading— D9' 
murrage — JUxuuiMbk  time — Strike, 

Where  the  ierme  of  a  ftiff  of  Ming  eonfom  no  Mpmki' 

(ion  as  to  the  time  wi'tliin  which  the  Cfmtignee  tt  to  dis- 

rharfjf  the  ship's  mrgo,  the  obligation  on  him  it  fo 
liisi  liiinjr  icftliiii  II  rnisoiKihi'f  time  xindcT  the  efrCMSI  > 
stiiiiccH  i-ji.'tiiig  tit  thf  time  of  iniliMtdiug, 

Should  the  ejristiug  rireumttaneet  be  extraordinary, 
owing  to  a  strike  preitntina  the  obtaining  of  necessary 
labour,  the  cnunignee  {pmvidei  Me  delay  tras  nei  due  to 
aug  aft  or  de/nnlt  on  hia  part)  under  each  a  bill  of 
hilling  is  not  linhle  to  the  shipowner  for  damages  for 
ilif'  iition  of  th-  f/ii/K 

Jh  <  /'.n'(itt  of  the  Court  of  Appeal  Irej^irted  sub  nom. 
Hie  k  r.  Sodooanaohi,  40  If.  H.  161,  [1801]  S  Q^B.  686) 

II  tiiriiii'l. 

Tbis  was  an  appeal  from  a  decision  of  the  Court  of 
Appeal  (Lindley.  Fry.  and  Lopes,  L.JJ.).  reported  as 
Hick  V.  Bodortinachi,  40  W.  K.  Ifil.  [1891]  2  Q.  B.  626. 
The  ftkoAsare  shortly  as  follows  : — The  appellant  was 
the  owner  of  thedUp  Derwentdale;  the  respondento 
wereoonsignesaof  thegnaterpartof  theoargaw  TIm 
aotion  was  to  reoover  damagsa  ftom  the  raapoodanta  . 

(«.)  Beported  by  Chable7h.  Qrafrut.  ISaq.,  Bar- 

rister-at-Law. 
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tot  dateption  of  tbo  ship.  The  chartor-p«rty  provided 
ttai  <b»  WM  to  inooeed  to  LomdoB,  tluit  freight 
wwm  to  ht  paid  on  odifiarj  of  oaiao,  lod  oootaanad 
fMkoa  tont  as  to  loaXtkg  and  dBmiimge,  and  a 
fflOVision  that  the  freighters  liability  on  the  charter- 
paiir  -WM  to  oease  when  the  cargo  wm  shipped  (pro- 
vided the  same  was  worth  thr-  frright,  dead  freight 
and  demurrage,  on  arrival  at  the  port  of  discharge), 
the  owner  or  hia  agent  having  uit  absolute  lien  on 
the  eargo  lor  fireudit,  dead  fre^ht,  &c.,  at  the  port 
of  dheharga.  Ae  Utb  of  lading  oontainecT  no 
reference  to  the  charter-party,  and  no  exprees  limit 
of  time  for  discharging  the  cargo,  but  they  did  ntate 
thftt  the  goods  were  to  be  applii-d  for  within  twenty- 
four  hours  of  the  ship's  arrival  and  reporting  at  the 
Costom  House ;  otherwiae  the  master  or  agent  was 
to  ba  at  liberty  to  pat  into  lighters  and  land  at  the 
agpanaa  of  tm  owmm  of  g^ooda,  and  that  tha  master 
or  agent  was  to  have  a  lien  on  the  goods  for  tnijAt 
and  Ttayments,  &c.,  as  therein  provided.  The  Der' 
wciiidale  arrived  at  Millwoll  on  the  14tb  of  Aiigust, 
1888,  and  the  consignees,  Raymond  &  Keid,  duly 
iliaiiaiiili  i1  delivery  of  the  cargo,  and  on  the  16th  of 
Aqgoit  and  tha  two  following  days  they  sent  barges 
to  faoeiva  tha  oatgo,  which  was  b«ng  duly  nnloaded. 
On  tiie  20th  of  August  the  dock  labourers  stmok,  on 
tbe  23rd  tho  lightermen,  and  on  the  26th  the  strike 
becaiu>'  iicral,  und  it  liisti'i.l  until  tlie  10th  of  Sep- 
tember, after  which  the  imloading  was  proceeded  with 
with  all  despatch,  and  completed  on  the  18th  of  Sep- 
tember. Notwithstanding  the  strike,  the  ship's  crew 
were  able  and  willing  taSo  such  part  of  the  unloading 
as  had  to  be  performed  by  the  snioownera,  who  were 
in  no  default.  Raymond  ft  Beid,  the  oonsigneee, 
did  all  they  could  under  the  circumstancoR. 

Mathew,  J.,  held  that,  imdor  the  cesser  clause  of  the 
charter-piuty,  the  freighters'  (other  defendants  to  the 
action)  uabiutjr  ceased  upon  the  arrival  of  the  vessel  at 
tte  port  of  discharge,  but  that  the  consignee*  (the 
nreaent  respondents)  were  liable  for  the  loss  occasioned 
by  the  detention  of  tiie  vessel,  as  tbey  bad  not  discharged 
the  vessel  within  a  reasonaldo  time.  Raymond  &  Rt  id 
appealed,  and  the  Court  of  Apptal  held  that  the  con- 
signees under  the  above  bill  of  Luling  were  not  liable 
to  the  shqiownar  under  the  above  circumstances,  as 
Hm  reaaonaUaneaB  of  the  time  is  to  be  measured  by 
the  drcnmstanoes  wxista'ng  at  tlia  tima  of  imloading. 
The  shipowner  appealed. 

Fitilatf,  Q.C,  taid  liobAitn,  (JJ'.  {/lallams  with  them), 
tot  tiba  aandlant.— The  oontcaot  bound  the  xeipoiid- 
«li  to  obeharge  the  cargo  witibin  m  roasonabia 
ttne,  i.e. ,  as  is  ctistoniary  at  the  port  of  discharge. 
The  owner  of  tlio  goods  must  be  taken  to  know 
the  state  of  things  ut  that  port,  and  should  provide 
the  labour  and  appliances  necessary.  The  consignees 
oaold  hatve  protected  themselves  against  the  conse- 
miiwini  ol  m  atdkek  bnt  they  did  not,  aodthm  aia 
fiaUa  for  llie  non-didlwy  by  their  snb-oontraotor» : 
WrigH  v.  Xrw  Zetland  Shipping  Co.,  4  Ex.  D.  16j, 
•21  W,  R.  Dig.  199;  Admts  "v.  Roi/nl  Mail  SUnm 
I'acktt  Co..  7  W.  R.  H.  :>  C.  R.  (N.  Ford  y. 

<Mt»m>rth,  17  W.  R.  282,  18  Ibid.  1169,  L.  R.  4  Q.  B. 
127.  L.  R.  o  a  B.  544. 

TmJor  ▼.  Qrmt  Northern  Ibulwmft  L.  B.  1  a  P. 
MS,  14  W.  B.  O.  L.I>far.  81 ;  MifMfe  Fmbnd, 
28  W.  R.  S33.  3  App.  Cas.  599 ;  Burmeiier  v.  ffodgton, 
•-•  Camp.  488  ;  Barktr  v.  Ihxl/json,  3H.  &  S.  267  :  Hill 
V.  //f'-,  4  Camp.  327  ;  Castiegate  Hteanviliip  Co.  v. 
Ikmps'fj.  40  W.  R.  333,  o33,  [1892]  1  Q.  B.  o4.  854, 
Were  cited  or  referred  to.  [Gowf  v.  Itaaa,  [1892]  2 
<i  B.  M5,  waa  satasad  to  bj  Ixnd  Hkbsohku.  in  too 
of  tta  argnnMBtior  flie  appellant] 


the  respondent's  control,  and  therefore  they  are  not 
responsible:  Lord  Blackburn  in  Fraaer  v.  Trlr.jraph 
CoHttrwium.  Co,,  20  W.  R.  724,  L.  R.  7  Q.  B.  566; 
Hall  V.  Wright^  27  L.  J.  a  B.  345,  6  W.  R.  C.  L.  Dig, 
84 ;  Tojfior  Omi  Northern  Baiimaii  Ford 
Catmewth ;  PoHlethtoaHe  T.  /VM&iiuf.  Tb«  eaaa  Int 
been  decided  in  America  in  our  favour :  Cross 
Btard,  26  N.  T.  Rep.  (12  Smith's  App.  Cas.),  85. 

Botoon,  Q.O,t  to  laply. 

Tha  House  took  time  for  I 


Sir  B,  E.  Wehder,  Q.C.,  and  liucknitt,  Q.C.  {Leek 
wiftUwm),fcg  ttaiaipopdenta.— »Tbiedaliy  waabaj^^ 


Dec.  Ifi.—Tjord  Hersciiell,  L.C.— This  action  was 
brtmght  by  the  pluintiflF,  who  i&  a  shipowner,  agiiinst 
the  defendants,  who  were  consignees  and  holders 
of  the  bills  of  lading  of  a  cargo  carried  on 
board  the  plaintifTs  steamship  DerwetUdale.  to  recover 
damages  for  the  det^tioa  ol  the  TOMel  during  her 
discharge  at  the  port  of  London.  By  tiia  uDa  of 
lading  the  cargo  waa  to  be  delivered  in  good  order 
and  condition  at  tlie  purt  of  Txjndon.  On  the  I4th 
of  August,  1H8SI,  tho  vesRt'l  airivod  in  the  Millwall 
Dock,  and  was  reported  to  the  Custom  House.  The 
dischlllg*  of  the  wheat,  of  which  tlu)  cargo  consisted, 
commenoad  on  the  16th  of  August.  On  the  20th  of 
August  a  atrilwof  dodk  kbouren  bagan  in  tha  port  of 
London,  and  some  of  the  labourers  engaged  in  the 
discharge  of  The  Derwentdale  then  ceased  to  work. 
The  next  day  the  strike  became  general,  and  no  work 
was  done  in  the  discharge  of  the  vessel  until  the  16th 
of  September,  when  it  was  recommenced  and  finished 
on  the  18th.  Evidsnoe  was  given  that  anart  from  tha 
strike  tito  disebarge  of  the  vessel  woold  bav*  been 
completed  in  six  dajrs.  The  dock  company  were  em- 
ployed by  the  respondents  to  disoharae  the  vesseL 
Only  the  trimming  of  the  cargu  was  toTio  tlui  work  of 
the  shipowner,  otherwise  tho  entire  obligation  to  dis- 
charge the  venel  rested  on  the  consignees. 

At  the  commencement  of  the  trial,  in  the  course  of 
the  discussion  which  took  place  as  to  whether  tha. 
case  should  be  heard  with  or  without  a  jury,  certain 
admissions  were  made  by  the  learned  counsel,  and  I' 
think  it  well  to  state  at  the  outset  what  1  take  to  be 
the  facts  either  proved  or  admitted.  I  think  it  must 
be  taken  that  thronghont  the  whole  of  the  time  during 
which  the  discharge  oeased,  and  the  dock  company 
were  miable  to  supply  labour  to  effiaot  it,  it  waa 
not  possible  for  the  respondents  either  to  find  any 
other  person  to  provide  the  labour  or  themsdves  to 
obtain  the  ntx'es.uiry  lalxiur  in  any  other  way.  If 
the  terms  of  the  bills  of  lading  had  required  tho  dis- 
charge to  be  effected  in  anv  particular  number  of 
days,  it  is  ouito  dear  that  the  burden  of  the  delay 
caused  by  tt«  difficulty  of  obtaining  labour  would . 
have  fallen  upon  them,  and  it  would  have  bean  no 
answer  to  a  charge  that  they  bad  failed  to  fulfil 
their  obligation,  to  say  that  tho  circumstances  had 
rendered  it  impossible  for  them  to  do  ho.  The 
bills  of  lading  in  the  present  case  contained  no 
such  stipulation,  and,  therefore,  in  accordance  with 
ordinary  and  wdl-knoiwn  principles  the  obliga- 
tion  of  the  renwndents  was  that  they  should  tdw 
disclmrgo  of  the  cargo  within  a  teaaonable  time. 
The  question  is,  Has  the  apjxdlant  proved  that  this 
reasonable  time  has  been  exceeded.  This  depends 
upon  what  circumstances  may  be  taken  into  con- 
sideration in  determining  whether  more  than  a 
reasonable  time  was  occupied.  The  appellant's  con- 
tention is,  that  inasmudi  as  the  obligation  to  take 
discharge  of  the  carg^,  and  to  provide  the  noocasary 
labour  ror  that  purpose ,  restod  upon  tho  resjyondents, 
the  test  is,  what  time  would  have  IxNjn  required  for 
the  discharge  of  the  vessel  imder  ordinary  circum- 
stuioee,  and  that,  inasmuch  as  they  have  to  provide 
the  labour,  they  must  be  zanxmsible  if  fha  discharge 
to  ddaared  bsfood  tha*  penod,  Ibe  ^aapondents,  oa 
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the  other  hand,  ooatend  thkt  the  queition  u  not  what 
timfi  wonld  have  been  n^OMsary  Of  what  time  would 

bave  been  reasonable  uTi(l(>r  ordinary  circumstanoes, 
bat  what  time  was  reaaonablo  under  exiating  circom- 
etanoee,  aasanung  that,  in  ao  far  aa  the  existing  cir- 
cmrnrtanoM  were  extncndiiiaiyt  they  were  not  oiie  to 
•irr  aot  or  deCnilt  on  the  part  of  fllie  reepondenti. 

There  appears  to  me  to  tx>  no  direct  authorify  upon 
the  point,  althcmgh  there  are  judgments  bearing  on 
the  subject  to  which  I  will  presently  call  attention. 
I  would  obeerre,  in  the  first  place,  that  there  is,  of 
ooatee^  no  such  thing  as  a  reasonable  time  in  the 
abitnet.  It  must  always  depend  npon  drcnmatances. 
Upon  "the  ordinary  circumstanoeB,"  say  the  learned 
counsel  for  tlie  appellant.  But  what  may  without 
impropriety  be  termed  the  ordinary  ctrcomstaaces 
dimrm  putioalar  ports  at  different  tunes  of  the  year. 
As  regiuds  the  ptaotioahQity  of  diaahaniiw  a  TOHel 
they  may  difflBrmmmnMr  and  wfntor.  i^am^weatlier 
increasing  the  difficulty  of,  though  not  prevcntinp^  the 
discharge  of  a  vessel,  may  continue  for  so  long  a 
period  that  it  may  justly  be  termed  extraordinary. 
Conld  it  be  contended  that  in  so  far  as  it  lasted  beyond 
tiie  ordinary  period  the  delay  caoaed  hj  it  was  to  be  ex- 
duded  in  determining  whether  the  cargo  had  been  dis- 
cluurged  within  a  reasonable  time  ?  It  appears  to  me 
that  the  appollant's  uontentiou  would  involve  constant 
difficulty  and  dispute,  and  that  the  only  sound  prin- 
ciple is  that  the  "  reaAonable  time  "  should  depend  on 
the  cinsiiniatanoeB  which  actoally  esitt.  If  the  oargo 
IkM  been  taken  with  all  reaaonaUe  despatoh  nnoer 

those  circumstances  I  think  the  oblij^ation  of  the 
consignee  has  been  fulfilled.  When  I  say  the  cir- 
cumstances which  actually  exist,  I,  of  course,  imply 
that  those  cironmstances,  in  so  far  as  they  involTe 
deh^,  haive  not  been  caused  or  contributed  to  by  the 
consignee.  I  think  the  balance  of  authority,  both  as 
regaras  the  cases  which  relate  to  contracts  by  a  eon- 
ngneo  to  take  discharge,  and  those  in  which  the 
question  what  is  a  reasonable  time  has  had  to  be  an- 
swered when  analogous  obligations  were  under 
<ionwdfflmtionii  diatinatly  in  lavonr  ot  thA  visw  taken 
hf  iho  eoint  lidew.  ui  P^uttMwaUt  Fredamd 
the  law  was  stated  by  Lord  Selbome  thus : — 
"  If,  on  the  other  hand,  there  is  no  fixed  time, 
tke  law  implies  an  agreement  to  discharge  the 
«ano  within  a  reasonable  time ;  that  is  (as  waa 
«id  In  Ford  ▼.  Ooletworth),  a  reaaonafale  time  wider 
the  circumstances."  In  the  same  case  Lord  Blaok- 
bum  clearly  indicated  that  this  view  of  the  law  was, 
in  his  opinion,  correct  and  in  accordance  with  the 
current  of  previous  authority  ;  and  he  not  only  quoted 
with  approval  the  law  laid  down  in  Taj/lor  v.  Oreai 
Northern  R^Bwaff  Ca.f  that  "a  reasonable  tame" 
meant  what  was  reawnmble  under  the  cironmstances 
HI  diHtitifruished  from  "the  ordinarj'  time,"  which  it 
had  been  contended  was  the  same  thing  as  a  rcason- 
^Ue  time,  but  stated  that  in  his  opinion  the  law  so 
Ihid  down  wm  amlioable  to  the  oaae  then  nivier  oon- 
adeniioni  Itis  vvethatfatheoaaeof  AwfMJkravfe 
V.  Freflrnitl  the  point  which  has  now  to  be  determined 
did  not  directly  arise,  inasnuich  as  in  that  case  the 
charter-party  contained  the  stipulation  that  the  cargo 
was  to  bo  discharged  with  all  despatch  according  to 
the  custom  of  the  port,  and  I  cannot  agree 
with  what  appears  to  have  been  the  view  of 
Lord  Blackbum,  that  this  was  necessarily  the 
same  as  the  implied  obligation  to  discharge  within 
» zeaaonable  time.  In  that  case  it  was  proved  that 
tttande  of  discharge  customary  in  the  port  was  by 
siMiN  of  a  WBip  and  lij^ters,  and  that  those  wan 
nn&r  the  aksoline  oontrol  of  a  company  to  wMflh  tte 
Govemment  authorities  had  transferred  all  their 
powers,  and  that  the  company  allowed  vessels  the 
ite  «f  tins  wnp  and  lighfean  in  ' 


that,  owing  to  the  praaenoe  of  ^a  oonsif lerahle  nomber 
of  ships,  the  torn  of  the  appellants'  vessel  did  not  oome 
for  a  considenihle  time.    It  appears  to  me  thst,  tmder 
the  circumstances,  the  judgment  Was  inevitable  that 
the  cargo  had  been  discharged  with  all  despatch 
aoooiding  to  the  custom  of  the  port,  and  also  that 
PodkOmeftteT.  nvefafidoannotbelakanasadedriaB 
concluding  the  question  arising  on  this  appeal.  The 
dida  are  imdoubtodly  of  groat  weight,  and  I  concur 
with  the  result  at  which  Ix)rd  Blackbum  arrived,  th&i 
so  far  as  there  was  prior  authority  it  pointed  in  the 
direction  of  the  view  adopted  in  the  pMMOt  cms 
the  Court  of  Appeal.   Lord  Bladdram  excepted  the 
case   of   Wright    v.  Ktw  Zealand  Shipping  Co., 
regarding  the  decision  there  as  conflicting  with  that 
of  the  Court  of  Appeal  in  PoaUethwtute  v.  Frtdand. 
Now  it  is  to  be  observed  that  Thesiger,  L.J., 
who  had  bwn  a  party  to  the  jn^mmt  in  Wright 
Ntw  ZtakMd  Shipping  Oo.,  was  i&o  a  party  to  fts 
decision  in  Potflrifuraile  v.  Fretland  in  the  Conitof 
Appeal.    He  manifestly  did  not  intent  Uj  lay  dotn 
the  law  differently  in  the  two  cases,  uor  do  I  thiiilc 
there  is  any  necessary  conflict  between  them,  although, 
no  donbt,  expressions  are  to  be  found  in  the}iM||' 
ments   in    Wright  v.  New   Zealand  Shipping  Co, 
which  favour  the  contention  of  the  appellant  in  the 
present  case.      Cotton,   L.J..   in   his   judgment  in 
that  case  in  terms  says  that  he  will  not  attempt 
to  lay  down  an  exhaustive   ndl^  tet  will  spsik 
chiefly  with  releranoe  to  tho  oaw  then  heian 
(be  oomrt.    The  .faott  there  were  tbat  the  tttp 
was  to  be  delivered  into  lighters  alongside  or  it 
the    wharf,   as    charterers'   agents    might  dinet, 
no  time  being  fixed  within  which  the  discharge  wu 
to  take  place.   At  the  port  of  discharge  there  woe 
only  two  firms  of  lightomen  for  discharging  cargoai, 
one  of  which  worked  solely  for  the  doiendanta,  the 
charterers,  and  the  captain  was  compollod  to  employ 
this  firm  alone  to  discharge  the  vessel.    At  the  time 
when  the  vessel  arrived  the  port  was  usually  crowded 
by  a  "  rush  "  of  vessels,  and  about  twenty  vesseli 
ware  lying  there,  of  whioh  one  half  flither  baloocidhi 
or  were  (bartered  by  tbo  dofabdante.  Tlwwnamrflf 
lighters  was  small,  and  it  was  proved  that  after  the 
arrival  of  the  vessel  preference  in  discharging  cergota 
was  shown  to  vessels  with  "round"  charters.  The 
leamed  indge  who  tried  the  case,  in  aamming  up, 
told  flie  jury  that  they  were  to  take  into  oonstderstiaB 
the  circumstance  that  the  port  was  full  of  vessels,  hot 
he  did  not  directly  tell  them  not  to  consider  the 
deficiency  of  lighters  caused  by  the  large  number  oi 
ships  BO  far  as  that  state  of  thmgs  had  been  prodooai 
by  the  defendants  tkamaelves ;  nor  did  he  tall  (fcM 
that  tiie  def endaate  were  bound  to  provide  the  mmi 
of  nnloading  within  a  reasonable  time ;  nor  that  thsy 
were  bound    to  allot   the  lighttirs  proportionateiy 
among  the  vessels  or  to  use  the  lighters  for  them  is 
the  OTCler  in  which  they  arrived.   The  jury  found  in 
favour  of  the  def endanta,  and  the  ■Ppnal  waa  agnit 
file  judgment  of  €t»  Qman^tBenA  iXfirfoawftkit 
abeolute  a  rule  for  a  new  trial.    It  wQL  be  MS 

that  the  ciruumstjiiices  which  prevented  the  vesitl 
being  loaded  within  the  ordinary  time  were  not 
beycmdthe  control  of  the  defendants.  It  was  not 
shown  thst  they  conM.  not  by  retaoBaMe  preoaatioas 
or  exertions  Imve  provided  the  neecosary  hgfatca 
elsewhere  or  earlier  and  so  have  avoided  the  delay 
which  took  place.  Under  these  circumstance  I  thini 
the  dw?iwCT^  was  perfectly  right  and  a  now  tzul 
propari^  granted. 

In  mar  oninkm  the  «•■••  nImdtohgrthanfil- 
kntPs  comad,  inirUfdi  ft  bat  ban  beU  M  Wm 
was  a  breach  of  the  obligation  on  the  part  of  * 
charterer  to  snpply  a  cargo,  do  not  inWve  the 
of  imy  oonkin6  in  omfliDt  villi  that 
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las  been  laid  down  in  the  presont  case  by  the  Court 
d  Appeal.  For  tht«ti  reasons,  I  aui  of  oi>iiuon 
ttA  the  judgment  of  the  court  beluw  was 
«gfi«t»  and  ought  to  be  affirmed,  and  the  appeal  dia- 
■imd  with  costs. 

Lord  Watsox. — ^Although  the  quostion  railed 
tithis  afipeal  ia  paboiitted  for  tbe  fint  time  to 
AtdetBrmiiMtloii  ef  aa  En^iliah  oowt  fhe  prinoiples 

irhich  must  govern  iia  decision  aro  as  old  as  the  law 
of  contract.    When  the  langiiage  of  a  contract  does 
not  expressly  or  by  necessary  implication  fix  any  term 
ior  the  perfonnaaoe  of  a  contraotoal  oUigatign,  the 
kv  fani^flt  that  it  ehall  be  pwformea  within  a 
n-.-wonable  time.    The  nJe  ia  of  universu!  HppHcation, 
anJ  IS  not  confinetl  to  contracts  for  the  ciarriage  of 
gi>'ds  by  8t*a.    In  thf  citse  of  other  contracts  the 
condition  of  reasonable  time  has  been  frequently 
iDterpreted,  and  has  invariably  been  held  to  mean 
tint  the  party  upon  whom  it  is  incumbent  duly  fulfils 
Us  obligation,  notwithstanding  protracted  delay,  so 
long  as  such  dolay  is  attributable  to  c  iiuscs  Iwyond 
hii  control,  and  he  has  neither  acted  negligently  nor 
unreasonably.    In  the  face  of  the  admission  given  by 
Ub  at  the  tiial,  it  ii  in  vain  for  the  appdlaat  to 
tmft  Hist  the  ddsj  wliioh  oooutred  in  ■lll«^^^^mg 
Tkt  Derwerit'I<iIr''s  SSIgO  was  owing  U>  causes  under 
the  respondents'  oontrol,  or  to  their  failure  to  do 
anything  which  could  possibly  or  reasonably  have 
been  done  in  order  to  avoid  that  delay.   In  that 
state  of  the  law  and  of  the  laeti  il  ii,  in  my  opinion, 
impossible  that  the  appellant  oan  prevail  unless  he 
is  able  to  show  that  the  rule  as  administered  in  the 
<v'i!ie  of  other  contracts,  is  subject,  when  the  contract 
IS  constituted  by  bill  of  lading,  to  this  singular 
exception— that  the  UWBH  of  the  goods  must  be 
hdd  to  have  acted  nnwwsnwshiy,  sad  to  be  liable  for 
4s  delay,  nHMosver  His  opswition  of  unloading  is 
stopped  by  an  unforeseen  obstacle  which  he  did 
nothing  to  create  and  is  powerless  to  remove.    A  pro- 
l>o«ition  of  that  character  requires  some  authority  to 
support  it,  but  none  has  been  produced.   In  none  ol 
the  oases  dted  st  tiw  bsr  does  it  appear  to  me  that 
tbe  poiiit  now  miiw^d  was  present  to  the  minds  of  the 
learned  judges.    But  it  is  8u£Bcient  for  the  puri)08e 
of  this  appeal  that  while  nothing  was  said  in  any  of 
them  which  in  the  least  lends  countenance  to  the 
proposition  msintsilisil  b^  the  appellant,  mooh  was 
#sia  pointing  in  an  opposite  direction.  These 


m  so  far  as  they  were  relied  on  by  the  appellant 
as  .'inthorities  in  his  favour,  have  been  carefully 
examined  in  the  opinion  just  delivered  by  my  noble 
and  learned  friend,  to  whose  reasons  for  affirming  the 
i^idflBMni  of  the  Court  of  Appeal  I  have  really 
Ti  ntnlug'  to  add. 

Lord  AsHBotTBXE. — Tbe  question  raissd  in  tUs 
appeal  is  important,  and  is  up  to  this,  not  ao^med 
by  any  erpross  mnboMf,    Having  regsid  to  fhs 

admissiona  of  tbe  parties,  tbe  sole  question  is,  Who  is 
to  bear  the  low  caused  by  the  strike  !"  Who  is  to  boar 
the  risk  of  the  strike  assuming  each  party  to  be 
innocent,  that  each  party  did  what  he  could,  aad  that 
tte  happening  of  the  strike  was  entirely  beyond  and 
■outside  the  oonlxol  of  etthsrP  Ihe  oooifzaot  not 
naming  any  time  for  unloadinff,  fhe  obBgation  of  the 
defendiuits  was  to  unloHtl  within  the  time  implied  by 
law,  that  is,  a  reasonable  time.  What  is  the  meaning 
of  this  expression  "  reasonable  time  "  ?  It  is  obvious 
that  "  reasonable  "  oaonot  mean  a  definite  and  fixed 
thne.  It  would  not  be  "  roasonaMe  '*  if  it  wis  not 
sufficiently  elastic  to  allow  the  consideration  of  dr- 
'.niijistances,  which  all  reason  would  require  to  be 
TAkc-n  into  account.  The  appt'llant  accordingly 
admits  that  the  consignee  has  a  right  to  have  all 


that  all  extraordinary  circumstances  are  to  be  excluded 
from  consideration.  Is  this  distiuctiou  sound,  and 
does  it  rest  upon  any  real  principle  ^  If  the  con- 
signee does  all  he  can,  is  not  his  conduct  reasonable? 
Il  by  circumstances  absolutely  ontsids  liis  control  he 
can  do  nothing,  is  bis  inaction  unreasonable  ?  If  it 
is  reasonable  to  consider  some  circumstances  outside 
his  control  in  favour  of  the  consignee,  why  arc  not 
all  circumstances  in  the  events  which  actually  happen, 
and  which  he  cannot  control,  also  to  be  taken  in 
account?  In oonsidering how  to  asewisin ** mason- 
able  time,"  must  not  fhe  fflHsHon  oome  in,  whetiier 
the  consignee  in  tbe  cirouittttaiioes  which  eventuated 
acted  unreasonably  ?  If  throughout  the  consignee 
acted  reasonably,  if  h«  did  all  he  could,  if  he  omitted 
nothing  that  he  should  have  done,  why  should  all  the 
circnmstanoes  be  arUtnurOy  divided  into  ordinary  and 
extraordinary  for  the  ptirpose  of  putting  a  narrow 
and  artificial  moaning  upon  the  words  "  reasonable 
time  "  'r  Unless  Ir.r  anjit  ad  imj>"S»iliili(t,  I  think  when 
the  parties  have  used  a  form  of  contract,  which  names 
no  day,  and  leaves  the  discbarge  of  tbe  cargo  to  be 
made  within  the  reasonable  time  implied  by  mw.  tiuit 
resaooable  time  should  be  aseertsined  by  a  oonsuUm- 
tion  of  all  circumstances  which  eventually  happen  and 
which  are  outcdde  the  control  of  tbe  consignee. 

It  is  somewhat  strange  that  this  important  question 
has  not  heretofore  been  oleady  and  finally  settled  by 
direct  authority;  and  it  is  nMitfesft,  from  fhe  argu- 
ments addressed  to  your  lordships,  that  the  decisions 
in  somewhat  Biiiiilm-  cases  art;  conflicting,  and  the 
opinions  of   eminent  judges  would   appear  not  to 
harmonize.    The  particular  point  involved  in  this 
appeal  has  never,  I  believe,  been  expressly  discusMd 
or  decided,  althoiuh  the  decisions  which  have  been 
referred  to  deal  with  topics  and  oonsidemtions  most 
apposite  to  the  case  before  your  lordships.    The  case 
of  Ford  V.  Coteswortli  is  worthy  of  attention.  The 
contract  was  silent  as  to  time,  and  ttsMiom  the 
freighter  was  bound  to  unload  within  »  Tnasnnsbln 
time.  Owing  to  tlirsats  of  bombardment  the  oargo 
OOuld  not  be  landed  in  the  usual  tim«\  and  it  was 
held  that  the  charterer  was  not  liable  for  the  delivery. 
Cockbum,  C.J.,  in  his  summing  up  said;  "There 
would  be  a  point  of  law  whether  this  case  was  to  be 
decided  with  lelsrenoe  to  Hie  ordiaaiy  state  of  things 
at  the  port  or  whether  any  extraordinary  circum- 
stances  that  prevented  the  imloading  might  be  taken 
into  account.  '     The  questions  left  to  the  jury  were, 
whether,  looking  to  the  ordinary  stato  of  tlungs  at 
the  port,  there  was  any  unreasonable  dday;  wiuiuur, 
looking  to  tba  aKtcaorainaxy  oirmmstanoas,  tluEa  was 
any  unwaiomatJa  dslay;  wfasfher  1Imi«  was  miy 
delay  caused  by  political  circumatontrea  over  whicn 
the  consignees  had  no   control ;   was  any  delay 
caused  by  the  default  of  the  consignees ;  and  to  con- 
tingently assess  the  damsges  for  the  time  during 
which  the  ship  was  kept  atner  berth  doing  nothing 
by  the  action  of  the  Government  of  the  jdace  and  the 
threats  of  bombardment.    The  jury,  in  answer  to  the 
first  two  questions,  found  that  there  had  been  no  un- 
reasonable delay,  and  they  assessed  the  damage,  if 
any  was  lo  \m  allowed.   The  plaintiff  applied  to  the 
Queen's  Benoh  to  enter  tha  varaiot  for  him,  and  that 
court  held  that  fhe  oontmot  implisd  by  law  was  that 
each  party  would  use  reasonable  diligence  in  perform- 
ing their  {tart  of  the  deliveiy,  which  c)y  the  custom  of 
the  port  fell  upon  him ;  and  that  there  was  no  implied 
oonuapt  that  the  disdhaige  alu>uld  be  performed  in 
tiie  lime  nsnslly  taken  at  uie  poet.  BboUNini.  JT.,  in 
pronouncing  the  judgment  of  the  court  sald:  "Ws 
are  aware  of  no  authority  for  saying  that  tbe  law 
implies  a  contract  to  discharge  in  the  usual  time,  ex- 
cept what  is  said  in  Jturme^  v.  Uodgton^  in  which 
itwaiBotiMoaiaaiTlbr  tta  daomm.  Wafbiak 
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tbsA  the  oontract  which  f  ho  law  implies  ia  only  that 
fhe  merchant  and  shipo^vnicrs  should  each  use  reason- 
able despatch  in  performing  his  part.  That  such  was 
tho  Ofiiittoii  of  Lord  lemtarasm  snpettn  to  be  implied 
ftom  Us  ndfaiff  in  Rooan  T.  Anmr,  1  Hba  ft  II.  6S, 
as  to  what  wita  the  obligation  of  the  holder  of  a  bill 
of  lading.  If  this  be  so,  the  delay  having  happened 
without  fault  on  either  side,  and  neither  having 
undertaken  by  contract,  express  or  implied,  that 
there  should  be  no  delay,  the  loss  must  rraiain  where 
it  &Jl8."  The  Exchequer  Chamber  also,  on  appeal, 
upheld  the  verdict  for  the  defendaot.  Martin,  B., 
in  (giving  judgment,  naid  :  "  I  am  not  aware  of  any 
case  which  goes  to  impose  by  mere  implication  of 
Inr,  without  any  stipulation  whatever,  so  unreasoQ- 
aUo  a  liabilify  as  that  which  the  plsintilBi  seek  to 
impose  on  the  detaida&ts,  that  theyare  to  be  answer* 
able  for  the  delay  caused  by  i  m  innjor." 

Ten  ypiirs  later,  in  the  year  IST*^,  cume  the  case  of 
IVriijIit  V.  TIu  Xcw  Zmlaii'l  S/iijipimj  Co.,  which  has 
been  so  much  relied  on  by  the  appellant.  There  the 
ohMter-party  was  silent  as  to  time,  and,  therefore, 
it  was  mipued  that  the  ship  should  be  unloaded 
within  a  reasonable  time.  Lord  Bramwell  ssid :  "  A 
nusonftblo  time  for  doing  an  act  is  a  time  within 
which  it  may  be  done  by  a  pertion  working;  reason- 
aiid  llMSiger,  L.J.,  said:  "A  reasonable 
time  BiHtt  a  smonable  time  under  ocdiiiazy  oicoius' 
etHMes.**  Theoase  of  Patttdkwo&e  t.  ^VeelaiMi  fol- 
lowed, and  is  most  important  in  consequence  of  many 
of  the  dicta,  although  the  precise  point  involved  in 
this  case  did  not  uctually  iirise.  The  £arl  of  Sel- 
bome,  in  giving  judgment  in  the  House  of  Lords, 
add :  "If  there  is  no  tame  fixed,  tiie  law  implies  an 
agreement  to  dij^charge  the  cargo  within  a  reasonable 
time — that  ia,  as  wiis  said  by  Blackburn,  J.,  in  Ford 
\.  Cdteswfrrih,  Awithin  a  reasonable  time  under  all  the 
circumstances."  Lord  Blackburn's  own  judgment  in 
tins  case  is  the  strongest  decision  in  favour  of  the 
Mntention  relied  on  by  the  respondents,  andpreaents 
the  topics  against  the  appellant  •  contention  with  g^rcat 
force. 

These  cases  and  others  cited  during  the  argu- 
ment show  that  there  is  a  conflict  of  judicial  opinion 
on  the  questions  involved,  but  in  m^  opinion  the 
preponderance  of  authority  and  reasoomg  is  against 
the  appellant.  Besides,  the  authorities  by  way  of 
analogy  (as  forcibly  pointed  out  by  Fry,  L.J.)  are 
al^o  against  the  appellant,  and  in  favoui  of  the  view 
that  reasonable  time  must  be  determined  by  reference 
to  the  actual  events  which  occur.  In  the  case  of 
Taylor  v.  Ormt  lfort&em  AnSteof  Co.  it  was  held  that 
a  oommoo  carrier  was  only  bound  to  eany  within  a 
reasonable  time,  looking  at  all  the  circumstances  of 
the  case.  Erie,  C.J.,  says  plainly,  "  I  take  reason- 
able time  to  mean  a  time  within  which  a  carrier  can 
deUver,  nsing  all  leaeonable  esertioiis*"  The  case  of 
HaU  Wriffkt  abo  shows  an  effort  to  apply  a  Uberal 
construction  of  "  reasonable  time  "  in  an  action  of 
breach  of  promise  of  marriage.  And  the  American 
case  of  Cruss  v.  Beard,  decided  thirty  years  ago, 
shows  that  a  breaoh  in  a  canal  and  a  storm  on  a  lake 
were  taken  into  aoODimt  in 
nasonaUe  time. 

But  it  is  not  upon  analogies  or  upon  conilioting 
authorities  alone  that  the  decision  of  your  lordships 
can  rest,  although  they  are  most  valuable  and  im- 
portant to  elucidate  the  position.  Principle  and 
leason,  in  mj  on^uon,  alike  Ofunee  the  contention  of 
tiie  appeDant.  xt  fa  somewbai  hard  to  make  either 
party  suffer,  but  there  is  no  help  for  it.  It  must  be 
remembered  that  there  are  forms  of  bills  of  lading 
which  expressly  name  strikes  and  such  contingencies, 
and  cast  the  reeponsibili^  upon  the  consignees.  If 
thaik^ownar  iriihae the merahant to  bottoamtnUa 


for  such  events  he  must  stipulate  for  it  4 
It  is  no  doubt  hard  on  the  shipowner  in  this  ( 
I  do  not  apprehend  anj  disturbance  in  mercanlli 
oomtraots,  aa  partiaa  omi  zeadilj,  if  tbsy  phsi^ 
enaiige  tiie  tsnm  of  fbtma  oontraots,  and  prsvMt  fbt 
possibility  of  misunderstanding  or  surprise.  On  ths 
grouuds  that  I  have  referred  to  I  think  the  jadgsMat 
of  the  OonrI  of  Afpoal  ■konld  ba  aflboMd. 
Lords  MoBRis  and  Field  concurred. 

Order  appealed  from  affirmed,  and  appeal  dttsn'mf, 
wUh  eosfs. 

Solicitors  for  the  appdlant,  Dvmtimgt  Httmm,  ^  (k^ 
Solioiton  for  tha  n^ondenti^  Iiowhu  Jb  (kw 


^fj;}  MM  16. 17.  it. ». 

Tmok  ako  yhs  LoBiMir  Sonoox.  Board,  (a.) 

Vendor  and  purchaser — Open  contract — Form  of  convey 
met — Otneral  uxtnU — Bight  qf  tsoy — Meputed  occni^ti 
or  enjoyed — No  tpeaal  provkim  M  toitiraet— Sight  to 
limit  >/eucral  worda — Convtyoaoobtg  Aidt^XWi  (iidtti 
Vict.  c.  41),  «.  6  (1)  (2)  (4). 

Dndtr  an  optn  ooHtraOl  Jbr  ihe  $ale  of  lamiwUklio 

appttrtenancfi,  thf  pitrcha-in-  is  only  t  rditled  to  hart  nch 
general  wordt  rxprrsstd  or  implied  in  his  cunvtijance  a» 
he  tmnild  hart-  Ifm  nditled  i<>  br/orf  the  Couveyaucuif 
Act,  1881,  rume  into  operation;  and  if  the  generttt  vordi 
implied  by  sedim  ti  uf  that  Act  are  more  ectaHAl^llr 
woMor  is  eatiUod  to  linUt  them  aecordirtgly. 

Bedbm  6  of  ikt  Ooaveyandng  Act,  1881,  doet  mt 
appli/  to  contracis. 

Vendor  andpntohaMr  numnoiis. 

ilia  aohool  tSoaxd,  in  e«ere!se  of  ttieir  oompolsory 

powers,  gave  the  vendors  notice  to  treat  for  "  the 
land  and  premises  in  the  schedule  with  the  appur- 
tenants." The  vendor  had  used  a  way  from  the 
premises  purchased  to  a  gate  in  a  main  road  orer  s 
piece  of  waste  land  belonging  to  him.  It  was  asilhw 
a  way  of  nocessity,  nor  a  made  or  metalled  road,  bat 
there  was  auihcient  user  for  it  to  have  passed  under 
such  general  words  as  "  ways  appertaining  ur  n'put<d 
to  appertain  to,  or  at  the  time  of  conveyance  occupied 
or  enjoyed  with  or  reputed  or  known  as  appurteoant 
to,"  the  lands  sold.  The  Tendor,  who  did  not  wkhtO 
g^rant  any  such  way,  datmed  a  right  to  Bndt  tts 
above  general  words  which  would  be  implied  by  th« 
Conveyancing  Act,  1881,  s.  G  (I)  (2) ;  bat  the  school 
board  oontended  that  they  were  entitled  to  the  implied 
general  worda  in  foU.  Tlua  summons  wna  nooordBgiy 
taken  ont  to  settla  the  fom  of 


Byrne,  Q.C.,  and  Whiteway,  f or  the  edhool  1  

We  do  not  ask  the  court  to  determine  tho  qoeetionof 
right  now,  but  only  to  sav  what  focm  of  eonwysacs 
we  are  entitled  to  under  the  contract.  In  the  absancs 
of  express  stipulation  we  are  entitled  to  a  simple  OOB- 
voyance  without  any  exceptions.  We  are  in  hd 
entitled  to  the  same  form  of  oonveyanoe  that  w 
should  have  got  beiom  Ika  Oonreyanoiiii^  Ac*,  or  st 
tha  yai7  Jeaat  to  a  aonvsyanaa  foUowiiig  tt» 
of  "*  ' 


FarxceU,  Q»0,,  and  A  9.  Algiers,  for  ttn  ireodois.— 
A  simple  conveyance  would  pOH  tilil  wnj  under  tke 

(a.)  Boported  by  Q.  Bowlahd  Alrw,  Bsq.,  Bst' 
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gmenl  words  implied  by  the  Ck)nveyancing  Act.  The 
school  board  have  not  incloded  it  in  their  notice  to 
tawt,  though  they  have  power  to  puiohue  eaaementa. 
We  h«Te  a  lij^t  to  limit  the  ganand  wordi  under 
Hetian  6  (4)  ao  as  to  avoid  any  question  of  implied 
gnmt  Before  the  Conveyancing  Act  a  contract  to 
purchase  land  "  with  the  appurtenances "  or  "  with  all 
v»ys  thereunto  appertaining  "  did  not  carry  a  right 
of  wsy  over  another  tenement  of  the  grantor :  Bolton 
,  y.£cltm,  11  Cb.  D.  968^  27  W.  &.  JDur.  230.  Xhe 
OniTeyancing  Act  waa  not  inftenidfld  to  alter  flie  oon- 
gtmction  of  contracts,  but  only  to  Bhorten  convey- 
aooes.    Ita  application  is  enturely  limited  to  con- 


Bftrnf,  Q.C.,  in  reply. — BoUon  V.  Bolton  is  prac- 
ticaily  overrule<l  by  Sir  Edward  Fry'a  dictum  in 
£^yhy  T.  Ormt  WmU-rn  RaStwOM  Cb.,  26  Oh.  D.  4M, 
4i7.32W.B.I%.  227. 

imiUmBmMvnr,  Oratt,  29  W.  B.  929,  18  Ch. 

Chuty,  J.,  stated  the  fiiots,  and  continued  :— Tho 
•ebool  board  contend  that  they  are  entitled  to  have 
iiiLluded  in  their  ( onveyanoe  all  the  general  words 
implied  by  the  Conveyancing  Act,  1881,  a.  6 — i.e., 
tbat  the  vendor  is  not  entitled  to  insarfe  aajiUiing  to 
wcfade  any  of  anoh  words  from  the  conveyance.  The 
■SOBMBt  of  tliA  adiool  board  properly  imdenrtood  is 
rvally  an  argument  that  this  section  has  altered  con- 
tracts and  the  rights  that  flow  from  them.  It  is  my 
clear  opinion  that  it  has  done  nothing  of  the  land. 
It*  obieot  ia  to  show  what  genanl  wwda  vriU  be  taken 
ti  fBomded  m  a  oonveyanoe  of  land  or  hooaea  aAme  the 
eonveyance  is  silent  on  the  point.  It  is  the  convey- 
ance alone  with  which  the  Legislature  is  dealing,  not 
the  contract.  Neither  party  is  entitled  to  have  words 
incladed  in  the  conveyance  unless  those  words  are 

i'mtified  by  the  contract.  Aa  the  section  itself  statea 
■b  aaotiqn  4),  it  applies  "  only  if  and  so  far  as  a 
ooatmy  intention  is  not  expressed  in  the  convey- 
ance," and  it  has  effect  "  subject  to  the  terms  of  the 
conveyance  and  to  the  provisions  therein  contained." 
The  main  object  of  the  section  wa.s  to  shorten  convey- 
■ooet.  WordainQliidfld  inaab-aeetioiialaBd2fraca. 
with  variatkms,  in  general  use  atnon^  oonveyanoers 
before  the  Act  wns  jiiissed,  and  the  Legislature,  think- 
ing such  wonls  appropriate  to  the  majority  of  cases, 
enacted  that  a  conveyance  should  bo  doemedto  include 
them  in  the  abaenoe  of  a  contrary  intentkm  ezpieaaed 
in  the  oonveyaiioe.  It  Iiaa  done  notUng  mora  tttan 
tins. 

On  examining  the  words  of  sub- sections  1  and 
2  I  find  as  to  "ways"  language  used  which  con- 
veys "  ways  appertaining  or  reputed  to  appertain 
to"  the  hod  «  " 


conveyed,  or  '-at  the 
of  oonvajanoa  occupied  or  enjoyed  with,  or 
lapoted  or  known  aa  appurtenant  to,"  the  aame. 

On  the  authorities  there  is  no  question  that  such 
words  would  jmsa  a  way  not  existing  us  of  right,  but 
dt  facto  enjoyed  at  the  time  of  conveyance.  It  is 
qvixA  tmneoeaaaty  to  dte  angr  authoritv  for  that  pro- 
poaliaB.  Tb»  auool  board  ham  daoined  to  go  into 
evyenoe.  They  are  quite  right  in  sayinf^  that  the 
court  has  not  to  decide  what  right  ought  to  pass,  but 
iriiat  are  the  apprcjjiriate  words  to  bo  inserted  in  the 
conveyance.  It  is  plain,  however,  that  they  are 
aiming  at  obtaining  a  g^rant  of  this  tight  of  mqr* 
Pie  yendor  zigbtlj  aam  that  the  board  ham  not 
•mdaafl  fteir  power  to  buy  any  such  eaaement, 
:jid  that  he  is  entitled  to  be  protected  against  the 
msertioD  in  the  conveyance  of  anything  which  might 
Ojperate  aa  an  express  ^^rant,  or  otherwise  carry  this 
nght  of  WBT.  Thare  la  no  quaation  but  that  the 
TMdortaoolabeinn  wona  pootfottif  the  mwds  of 


treat  contained  the  word  "appurtenances"  and  no 
other  general  words.  In  the  statotory  form  in  the 
echedme  to  the  Lands  Clauses  Consolidation  Aot» 
1845  (8  &  9  Vict.  0. 18),  the  seneral  words  run 
gether  with  all  waja,  rignts,  and  appurtenances 
thereto  belonging."  Such  form  is  permissive  only, 
and  the  school  board  are  not  bound  to  take  their 
conveyance  in  that  form,  but  the  form  gives  an 
indication  on  the  part  of  flw  legislature  of  what 
o<jght  to  paaa  whaaa  thara  aiaao  aycial  words  in  the 
oontiaot  or  notloeto  treat.  T  i>01  mention  two  attttioti* 

ties.  In  Thilton  v.  Bolton  the  contract  for  sale  did  not 
contain  any  words  with  regard  to  the  right  of  way, 
and  Sir  Edward  Pry  said :  "In  my  view,  therefore, 
the  contract  waa  for  the  conveyance  of  the  prnmiana 
with  all  that  was  appnttenant  or  appendant  to 
them,  and  nothing  more/'  And  he  held  that  the  pur- 
chasers were  not  entitled  to  a  8x>ecial  grant  of  the  nght 
of  way,  and  settled  the  general  words  accordingly. 
That  case  was  decided  before  the  Conveyancing  Aot^ 
1881,  but  that  Act  haa  made  no  difference  to  the 
dedaioBi,  whioh  iat  thenlaia!,  aa  anthocify  for  the  oaae 
before  me.  It  IB  a  alniugar  anthonty  tiian  ia 
quired,  because  in  that  case  there  were  two  made 
roads,  whereas  here  there  is  no  made  road  or  any- 
thing in  the  nature  of  a  made  road.  Barkthire  v. 
Orubb  was  another  oaae  of  construction  of  the 
ment,  and  the  oonrt  had  ragaid  to  the 
that  at  the  date  of  the  contract  a  gravel  path  wiis 
actually  used  us  a  mode  of  access.  That  decision 
wus  on  the  special  words  of  the  contract  and  the 
circumstances  of  the  case,  and  it  is  no  authority  as 
regards  my  present  decision. 

In  the  result  I  most  take  oate  that  the  general 
words  inserted  or  implied  will  give  the  school 
board  their  rights  under  the  contract,  and  pro- 
tect the  v^dor  against  granting  more  than  was 
agreed  upon  or  paid  for.  In  my  Ojpinion  it  is 
necessary  to  exolooe  the  Operation  of  section  6  of  the 
Conveyancing  Aot,  1881,  altogether,  and  than  the 
right  form  will  practically  follow  that  in  the  schedule 
to  tho  Lands  Clauses  Consolidation  Act,  18-15.  The 
purchasers  may  amplify  it  if  they  desire,  but  within 
proper  limits.  Substantially  I  hold  that,  the  Convey- 
aasiBg  Act  being  excluded,  words  carrying  "appoi^ 
tonances"  will  carry  all  that  the  school  board  are 
entitled  to.  They  must  not  have  the  words  '  •  reputed** 
or  "  enjoyed." 

It  has  been  argued  that  in  Bajjley  v.  Oreat 
U'ntfrn  Bailway  Co.  Sir  Edward  Pry  overruled 
his  dedaion  in  Bolton  v.  B<Mon.  I  do  not  think 
that  is  Ihe  effsot  of  anything  tho  judge  uttered. 
He  said  that  where  there  was  a  made  and  visible 
road  probably  the  mere  grant  of  the  land  itself, 
without  general  words,  would  carry  the  right  of 
way.  If  that  ia  correct,  as  to  which  I  express 
no  opinion,  nor  did  Sir  Edward  Fry  state  it  as 
law,  the  words  inserted  will  still  give  the  school 
board  tho  benefit  of  the  dictum  if  they  can  prevail  on 
any  ccjurt  to  adojit  it  in  reference  to  the  state  of  this 
property  and  the  surrounding  circun).sta.noes  at  the 
time  of  the  grant.  I  propose  not  to  encourage  the 
school  bcMurd  to  laiae  the  qneatian,  and  it  is  no  part  of 
my  duty  to  diaoooraga  than. 

SoIkttoBi  for  the  adiool  board»  0.  J?.  JTorlfinMr. 

fioUoiton  for  the  vendor,  Cfrowdtn  A  ViaanL 
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;  V.  DOWLIKO. 


BiOH  CoTnrT. 


Hvsmt  9.  DowumK  (a.) 

Partnershiyi — Death  of  }>artnei — Short  <,/ jxtrtiier  dying 
to  he  dfteTininetl  by  Itut  aigiicd  yearly  account — Death 
after  expiration  of  partnership  year^  tul  h^fiurt  llddng 

of  account  for  that  year  comydtted. 

Under  a  deed  of  p<trtner/>hiii  it  wa«  prmidnl  that  the 
partnership  accounts  shvtitd  hi-  tnhtu  find  niijutd  hy  the 
vartners  at  the  ettd  o/  eacii  partnership  year,  or  as  near 
Mcrefo  <M  coHveniaUly  might  be,  and  (hat  the  sluirr  cf  a 
mrtmr  duing  $houU  bt  dOitrmtmi  Im  r^trtmee  to  the 
latt  tigma  yntrly  oeeonnt  prior  to  Alt  <mm.  A  partner 
died  shortly  after  the  expiration  of  a  partnership  ymr, 
but  before  the  (akiixj  of  the  account  fir  that  yuir  had 
Item  cojnplrt'il.  Tier  yrtiriy  arruunts  hotl  bfu,  urcordiiig 
to  the  practice  of  ttte  Jirtn,  taken  $omewhat  later  in  the 
year  than  the  date  of  Ait  death. 

Hddt  that  tho  tmvMita  partners  wtro  not  nAiUed  to 
have  ln»  t&ors  dttermined  by  refertnee  to  the  bi$t  tigned 
yurhj  (iccottnt,  hut  (hat  the  urcntnit  for  the  jxtrtuership 
year  imme<.liately  jirrredin;/  hin  drath  must  be  (aken,  and 
hit  ehare  determi ued  (hrrrbi/. 

Semble,  i*  would  not  hai'e  riuide  any  dijj'erence  if,  in 
fad,  the  taking  of  the  accounts  for  the  partnership  jfear 
immtiiatthf  greeeding  hi»  dmth  could  not  have  btm  oom- 
tkladinkt$U/0lim, 

Trial  of  action. 

A  partnenhip  deed  dated  the  31it  of  March,  1884, 
between  Bdmnnd  Dowliog.  Edwin  Skelton  Pinchin, 
Edward  Arthur  Johnson,  and  Charles  Kdward  Dow- 
ling,  under  which  thoM  four  persons  carried  on  buai- 
ness  as  uil  and  ooloar  BiiBaliiaili»  iwiiitMiiml  the 
foUowiug  provisiona : — 

"  1<>.  On  the  31«i  day  of  March  in  each  year  dur- 
ing the  oontinnaiwe  of  the  partnership,  or  aa  near 
Uiareto  aa  conveniently  may  bo,  a  general  account 
shall  be  taken  of  the  asi^ets  iiiid  liabilities  of  the 
partnomhip,  and  of  all  deiiliiiga  and  transactions  of 
the  partnership  durinp  the  thcti  preceding  year,  and 
of  all  luatters  and  things  usually  comprehended  in 
accounts  of  a  like  nature  taken  by  persona  engaged  in 
ft  like  bniiiieiB,  and  in  taking  auoh  aoooonl  a  iust 
viloatioii  ibaU  be  made  of  all  items  requiring  valna- 
tion,  togf'tlu^r  with  an  eatiiuute  of  all  doubtful  and 
bad  debts  ;  and  in  the  general  yearly  atowunt  so  to 
bo  taken  there  shall  from  time  to  time  be  made  a 
balance*  sheet,  and  the  said  balanoe'Sheet  shall  be 
■Igned  hj  all  the  partnen  in  taatimoiMr  of  their 
mrobahon  tbanol,  mid  the  Moomita  to  be  so  made 
ud  ngned  ihall  not  aftewarda  ba  called  in  question, 
opened,  or  in  any  manner  oonAnmnad  amr  noh 
yearly  settlement  as  aforesaid." 

"  J  i.— If  any  partner  shall  retire  under  the  provi- 
siona  hereinbefore  oontnined,  or  shall  die  during  the 
loe  of  tfie  partnership,  the  remaining  or 
J  partners  shall  (but  sobjeot  in  reapeot  of  a 
ao  dying  to  the  power  hereinbefore  contained 
of  bequeathing  his  share  and  interest  in  the  partner- 
ship) accept  and  take  in  the  shareH  and  proportions 
to  which  they  sluill  at  the  time  of  such  retirement  or 
decease  be  interested  in  the  profits  of  the  partnership 
business,  all  the  shard  and  mtereet  of  the  partaor  lo 
mHaaffOKdmogim,  tho  cental  of  tha  baafaeci.  and 
tte  Aare  of  ue  proflti  of  the  partnar  ao  retiring  or 
d}*ing,  and  the  amount  of  the  share  and  interest  of 
the  partner  so  retiring  or  dying  shall  bo  taken  at  the 
amount  appearing  as  standing  to  hia  credit  in  the 
last  annual  baluioe-aheet  which  shall  have  been 
■Ignad imrioodjto  flie  date  of  aodt  nliraiiMDi  or 

|a.)  Seported  by  C.  Hkbhbiit  Bao«ir»  BtOn 
■t>L»w. 


death,  .iddition  being  made  thereto  on  account  of  the- 
proportion  of  profits  which  shall  hsvo  aooraed  due- 
to  such  partoar  aiaoo  the  laot  ammal  aooooal  aooovd* 
ing  toneavaragoaiBoaiitof  ptodtadnrfaif  Hwtimo- 
years  preceding  the  laat  annnal  aooonut  if  so  many 
years  shall  have  elapaed,  and  if  so  many  years  shaU 
not  have  elapsed  according  to  the  average  amount  of 
profits  during  so  many  y^ra  as  shall  have  elapsed." 

The  partnership  deed  contained  also  a  clause  for 
reference  to  arbitration  of  aii^  dtmiito  tooohiaf  th» 
policy,  artiokit  or  any  ohaie  or  uing  tliwdn  ooft- 
tained. 

The  annual  account  for  each  year  ending  on  tiia 
Slst  of  March  was  taken,  not  on  that  day,  but  about 
the  end  of  April.  This  was  done  imtil  April,  IMW. 
In  the  account  then  taken  a  value  was  placed  on  cer- 
tain leaaehold  premises  of  the  partnership  at  Haouner- 
smith,  but  not  on  other  leaaehdd  premiaaa  «l  the 
partnership  at  St.  Oeorge's-in-the-Eaat. 

Cta  the  16th  of  June.  1890,  notice  to  treat  for 
part  of  the  premises  at  St.  (i.  orgc's-in-tli' -Ka^t  w  is 
served  on  the  partnership  by  the  l^ondon  and  lilackwali 
Railway  Co.  In  August,  1  iS'.H),  notice  was  served  on 
the  railway  oompany  by  the  partnership,  requiring  the 
company  to  take  dl  mm  premieea,  which  notice  was 
acceded  to  by  tha  company,  and  in  December,  1890, 
a  claim  whs  made  by  the  partnership  on  the  company 
for  £28, 000.  Xcpntiations  ensued,  which  were  not 
concluded  at  the  death  of  E.  A.  Johnson  on  the  10th 
of  April,  1891.  E.  A.  Johnson's  will,  appointing  the 
plaintiff,  Hunter,  bis  executor,  was  proved  on  tha 
0th  of  July,  1891.  The  negotiations,  continued  afttr 
E.  A,  Johnaon's  death,  finally  reaolted  in  the  nw> 
chase  by  the  railway  oompajiy  of  the  whole  oftt» 
premises  at  St.  Georgfe's-in-the-East  for  £19,000. 

The  account  for  the  year  ending  the  3 1st  of  3iarah» 
1891,  was  not  taken  in  E.  A.  Johnson's  lifetime,  bait 
thejudge  held  that  it  might  have  bem  so  takan. 

This  waa  an  action  b^  K  A.  Johnson's 
the  plaintiff  Honter,  against  the  surviving  partnsm 
for  an  aooonnt  of  the  partnership  dealings  up  to  the 
Slst  of  March,  1891,  and  to  have  h.  A.  Johnson's  share 
in  the  partnership  assets  anoertaiued,  inoliiding  in 
such  assets  the  sum  of  £19,000,  the' 
for  the  St.  Oeorgo's-in-the-Ka-st  premises. 

Xeville,  Q.C,  and  Ikiuney,  for  the  plaintiff. — The 
plaintiff's  right  to  have  an  account  taken  to  the  Slit 
of  March,  1891,  ia  not  affaoted  bj  the  fact  that  E.  A. 
Johneon  died  before  flie  aeeoam  «ae  aetoally  tahtt 


or  signed:  Pdtyt  v.  Janeson,  6  Madd.  146.  To  ascer- 
tain tne  rights  of  the  parties  on  the  last  Higncd  account 
would  exclude  the  plaintiff  from  sharing  in  the  pur- 
chase-money of  the  premises  taken  by  the  railway 
oompany,  which  would  be  unfair  to  him,  and  vie 
certainly  not  the  intention  of  the  partners. 

Chadwjfck  HeaUy,  O.C,  and  Sbnu,  for  the  defend- 
ante.— IHiMi  B.  A.  JohnsoQ  died  tiie  last  signed 
account  was  that  for  the  year  endiog  H»  Slst  d 

March,  18M,  and  the  plaintuFis  bonndihereby  under 
the  partnership  deed.  Regard  nmat  be  had  to  the 
uniform  practice  of  the  partnership  aa  to  taking  it* 
accounts,  and  the  plaintiff  cannot  go  behind  the  last 
account  made  out  in  aooordanoe  with  such  practice: 
Ex  parte  Batter,  18  W.  B.  940,  K  B,  5  Ch.  Am.  687. 
The  partners  are  bound  by  tiM  uniform  praoneee^ 
to  taking  the  accounts,  even  fhoogh  inooonstenl  vilh 
th.'  partner«hii>  deed:  CViffcnIry itareiil|r,  IS ▼> Bk 
MO,  .i  Do  G.  J.  &  8.  320. 

RoMKH,  J. —The  principal  clauses  in  the  partnar-r 
ship  deed  on  which  tlw  qiMilMike  dspsnd  an  thoet 
numbered  l&  and  23. 
:Aa  to  Qk«He  IS,  I  think  it  iHrovides  tiuit  on  the 
of  ft  fieitiMiiljf  year  the  aoeensteiikett 
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_  for  thftt  year  and  signed.  The  partnenhip 
jMT  M  indicated  by  the  clause  and  by  the  practicf'  of 
the  firm  wiw  to  end  on  the  31st  of  March.  The  words 
with  which  the  daiue  oonunenoes :  "  On  the  31st  of 
Muth  m  mok  jme  doling  tke  onnHntiMMw  of  the 
nrtMnh^,  or  m  near  thwto  as  oonvsolflntly  may 
be,"  I  think  merely  indicato  what  would  have  been 
obmnsly  the  meaning  without  them,  that  the  taking 
of  the  account  might  not  be,  in  practice,  completed 
oi  the  Slat  of  Muob,  hat  shortly  afterwarda.  Bvt 
tHtaiflj,  odar  fha  daoaa^  the  aooonnt  was  to  be 
tiken  as  up  to  the  end  of  each  completed  year.  Tiiis 
tppeam  from  the  whole  tenourof  the  clause,  and  jiar- 
ticmarly  from  the  words  "  during  the  theu  prei;ediLif; 
ynr."  On  the  completion  of  a  partnership  year  I 
flUr  tiie  parties  were  bound  and  entitled  to  nave  the 
ttaunt  for  tbafc  year  taken,  and  not  the  less  beoaose 
■fler  wards  one  or  more  of  the  parties  might  die.  The 
daiw  also  provides  that  the  account  when  taken  is  to 
be  signed.  Of  course,  that  means  if  it  can  bo  signed. 
The  fact  that  when  talran  it  might  not  bo  capable  of 
liaw  signed  hf  reason  of  the  deatli  or  physical  isr 
lUny  to  sign  of  one  psrlaer  would  not  imvent  tlia 
oecessitT  of  the  accoiat  being  tifeen  as  between  tba 
persons  interest^]. 

This  beinf.:,  in  my  opinion,  the  moaning  of  clause 
15,  I  now  turn  to  clause  '211,  The  words  in  that  clause, 
with  reference  to  the  annual  balance-sheet,  "which 
Aril  have  been  signed  previously  to  the  date  of  such 
uUiWMUt  or  death,"  are,  I  think,  desoriptiTe,  and  are 
used  with  reference  to  clause  15,  providing  that  the 
•cooontH  of  each  completed  year  should  be  taken  and 
signed  ;  and,  as  I  have  pointed  out,  by  that  olaose  the 
VHtieewere  bound  to  take  and  «gn  the  aoeonntfor 
ttatyaartf  itwaseoDpleted.  I^ik  that  danee  28 
refers  to  the  annual  sheet  as  signed,  because  clause  15 
provides  for  that  t:>eing  done,  and  that  clause  23  con- 
t<:au plates  what  was  fo  bt-  duiif  aw  having  been  done. 
I  thak  this  ia  borne  out  by  the  subeequent  words  in 
daane  S8,  nliBRing  to  the  '< laat aimnal  aooovnt"  as 
hcfaMr  Huuufiuooa  with  the  "annual  balance-sheet 
wUqb  shaD  baTe  been  signed  previously  to  the  date 
of  such  retirement  or  death."    The  authorities,  in 
fact,  show  that  in  clauses  like  clause  23  the  absolute 
aiding  ia  not  essential,  nor  is,  indee<I,  the  absolute 
taking  of  the  account  essential,  ii  the  aooonnt,  aooord- 
mg  to  (be  artiolee,  ought  to  bare  been  taicen  and 
signed.    Indeed,  the  defendant's  counsel  did  not  dis- 
pute this  proposition  generally,  but  ba9e<l  their  case 
on  what  api>ear8  to  me  a  somewhat  startling  proposi- 
tioo — nanuly,  that  in  cases  of  this  kind  if  the  partner 
diea  ao  soon  after  the  account  day  that  the  aooonnt 
up  to  that  time  could  not  with  reasonable  speed  be 
taken  in  the  meantime,  then  not  that  account  but  the 
immediately  preceding  account  governs  the  relations 
of  the  parties.    No  authority  was  cited  in  support  of 
I  think  it  woold  operate  unfairly  and  lead  to 
MMMmniflnces,  not  the  least  of  whidh  would 

 iflHity  of  inouiry  in  each  case  whether  the 

acccount  could  or  oomd  not  be  reasonably  made  up 
in  so  man^  days.  Nor  do  I  think  that  this  is  the 
true  meaning  of  clauses  of  this  kind.  I  think  they 
rwlly  meMi— in  the  abeenoe  of  ■omething  epeoial 
to  UI0  vuuUary,  wbub  does  not  eodet  in  the  praaent 
ciiae — that  when  a  partner  dies  after  an  account  day, 
then  the  account  taken  or  to  be  taken  on  that  day  is 
the  one  that  govcruH  the  rights  of  the  partis  I  do 
not  think  it  necessary  that  the  partner  should  have 
snrrired  the  day  when  the  account  was  in  fact  com- 
pifltod,  or  that  his  representatives  must  show  thafe  it 
might  haTC  been  competed  before  he  died. 

It  ia  to  be  borne  in  mind  that  tlji  re  is  no  diffionlfy 
in  t^V"g  the  aooonnt  as  to  the  past  year,  though  one 
p^gtmar  asay  hwe  died  siaoe  it«  expiration  and  before 
tba  aooonnt  is  nai—Dy  innlBted.  I  nay  add  thai 


in  the  present  case,  if  the  fact  be  really  material, 
which  in  my  ^-iew  it  is  not,  I  urn  of  opinion,  not- 
withstanding Mr.  Duwling's  evidence,  that  the  ac- 
count could  in  fact  have  been  taken  and  signed 
between  the  Slst  of  March  and  the  date  of  Mr. 
Jobnsen's  deafb,  though  I  agree  that  in  (he  owlhistty 
course  the  parties  probably  would  have  taken  some 
time  longer.  Coming,  therefore,  to  the  conclusion  at 
which  I  arrive,  that  the  account  to  be  taken  as  on 
theSlstof  March,  1891,  is  that  which  gttrrarns  the 
tights  of  the  parlies,  it  is  clear  that  under  tiltdr- 
cumstances  I  must  make  a  declaration  that  an  accoimt 
ought  to  be  taken  as  provided  for  by  clause  15  of  the 
arfiv  I>  ,s  up  to  the  3l8t  of  Miirch,  1S91. 

With  regard  to  the  special  point  in  dispute,  it  is 
clear  that  on  the  Slsi  of  Maron,  18P1,  the  leaseholds 
in  question  were,  at  aaa  into  to  sooM  extenL  valn« 
able,  and  they  ought,  ueretore,  to  be  Tshiea  as  an 
asset,  and  not  the  less  because  in  the  accounts  of  the 
Slst  of  March,  1890,  when  the  leaseholds  were  not 
valuable,  or,  at  any  rate,  were  not  considered  valu- 
able, thcqr  were  not  valoed.  Then  is  no  pmotioe  of 
the partaaiddp that leasdbolds riioald  not  De-valned; 
on  ihe  contrary,  some  leaseholds  of  the  firm  WSRO 
valued  in  the  other  accounts.  This  particular  lease 
was  only  granted  on  the  21th  of  Jxme,  1889,  and  the 
fact  that  it  was  not  valued  on  one  oooasiou  cannot 
estaUish  a  principle  that  under  no  ehange  of  circum- 
stances was  it  to  be  valued  if  it  beoame  valuable.  I 
shall  make  a  furtber  dedaratton  that  in  taking  the 
accounts  the  leaseholds  in  question  ought  to  be  valued 
as  of  their  value  on  the  Slst  of  March,  1891.  As  to 
what  value  will  be  put  on  this  leasehold  in  question  I 
say  nothing.  I  do  not  wish  to  pr^ndioe  the  arbitra- 
te in  any  way. 

Solidtvia,  Biuder  A  Lamm;  Sfsius,  Jferrii,  S 

8Ume. 


Q.  B.  Dir.  \ 
(Lawnaos  and  OoOine,  JJ.)  | 

CleARY,  AppfUnnt. 
Booth,  Respondent,  (a.) 

EUmtniary  eiueatUn^^B^aird  tehoei  iwoiftr  AtdkmrUji 
to  inflict  lyitntahmmit—OJ^neteoiimMidiifpit^iiff 

the  school  lyrtmUtt. 

The  authority  of  thf  master  of  a  board  school  to  punish 
pupils  atttndijt'j  the  .school  ii  imi  liinitrd  (<_>  <v'ts  ^ 
conduct  commttifd  bij  tlicm  on  the  srliiH'l  pr^'inises. 

Special  cuae  stated  by  justices  for  the  borough  and 
coimty  of  Southampton, 

At  a  court  of  soaunanr  jaxisdiotion  hdd  at  Sotttb- 
ampton  on  the  IMi  of  September,  1892,  an  inlonnft- 

tion  was  preferred  by  th«'  respondent  against  UM 
appellant  charging  him  with  unlawfully  assaulting 
and  boating  the  respondent.  The  appellant  was  the 
head  miister  of  a  board  school  at  Southampton,  and 
the  respondent  was  a  pupil  at  that  school.  On  the 
15th  of  September,  1892,  the  appellant  inflicted 
corporal  punishment  on  the  respondent  for  an  act  of 
misconduct  alleged  to  have  been  committed  by  the 
respondent  in  relation  to  another  pupil  of  the 
school  whilst  they  were  on  their  way  teak 
homes  to  the  sdiooL,  Xbe  appellant  was 

and  ftnd,  snbjeot  to  ttis  ease.   

The  questions  for  the  court  wave : — (1)  Whether 
the  appellant  was  jostifiedinjp^^fcing  tbe^reig^^ 


bjF. 


o.  BoBonov, : 
at>Lm 
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pNmiiM ;  (2)  uMbar,  if  the  appeOinC  wm  w 

justified,  the  pumshment  inflicted  waa  ezcetniTe. 

Fiokmit  Q.C.  CF,  H.  JFMIawitlLlum).  for  ths  appd- 
lant,  oooMiidM  Oat  €b»  ttaShadtf  ci  ft  wdmI- 

mnstor  to  inflict  paniBhment  on  &  pupil  was  the  sune 
as  thiit  of  a  parent ;  that  the  punishment  must  be 
reasonabli',  and  that  the  schoolmaster's  authority  to 

IhTiri^ti'tiliawMlM^^  ^      oommittod  by  pt^ila  on 

TUxB  Education  Code  of  1892  was  referred  to,  and 
the  following  casos  were  cit«i  : — JUg.  v.  UnpUy,  2F.  ft 
F.  202;  Fitziirrnhl  v.  Norihcate,  4  F.  &  F.6d6;  Bwdtr 
V.  Johnton,  32  W.  £.  8d7,  13  a  B.  D.  226. 

The  respondent  did  not  appear. 

LawsamoB,  J. — The  question  in  this  case  is  whether 
the  head  aUMtar  of  a  board  aohool  has  power  to  ad- 
miuMer  ooiporal  piw«i'ti»— f  *«*  *  r«ir»a  fci.  iwn«tt.;iig 
done  }aj  ih»  pupil  ontdde  tibe  adraol  pcaniaea.  The 

question  is  not  an  easy  one,  because  there  ia  BO  Mtho- 
rity  directly  in  point,  and  the  caae  is,  therefore, 
one  of  first  impression.  The  cnsos  cited  in  argument 
show  that  a  schoolmaster  is  in  the  position  of  a  parent ; 
batllM  ^oeatiim  we  have  to  decide  is  which  of  the 
two*  pannft  or  iiiaater»  ia  to  take  aotioo  of  acta  of  mia- 
condoot  oonunltted  hjr  ft  boy  OQ  Ua  Wfty  fraot  Us 
homo  to  school.  I  should  have  thoutfht  that  a  power 
t'>  att  in  Huch  cases  was  amongst  the  powers  dele- 
grttoti  by  the  parent  to  the  schoolmaster.  If  the 
Education  Code  of  1892  is  looked  at,  we  find  that  a 
f^rant  is  given  to  board  schools  for  organiaalion  and 
dlanipliiHS  aod  oftio  ia  to  be  taken  by  the  maitar  in  the 
naawMiMnfe  of  tiie  aohool "  to  bring  up  tiio  ehfldren 
in  habits  of  punctuality,  of  good  manners  and 
laiigiuige,  of  cleanliness  and  neatness,  and  also  to 
impresH  upon  the  children  the  importance  of  cheerful 
obedience  to  duty,  of  consideration  and  resitect  for 
others,  and  of  honour  and  truthfulness  in  word  and 
act."  Can  it  be  said,  havinc  regard  to  the  duties 
imposed  upon  ft  board  aohool  maater  by  fhia  oode, 
tilftt  the  master's  authority  is  limited  to  acts  done  in 
aohool,  and  that  he  has  exceeded  the  authority  dele- 
cted to  him  by  the  parent  if  he  punishes  a  boy  who 
la  guilty  of  gross  misbehaviour  immediately  after 
having  the  school  premises  ?  It  is  difficult  to  exprens 
in  worda  the  extent  of  the  aohoolmaster'a  anthority  in 
reapeot  of  the  pnniahment  of  hia  pupils,  hot  in  my 
opinion  his  authority  eztenda  not  only  to  acts  done 
in  school,  but  also  to  oasea  where  a  complaint  of  acts 
done  out  of  scliool  is  made  to  the  schoolmaster.  Tn 
the  present  case  it  may  also  be  borne  in  mind  that  the 
aotior  which  the  boy  was  punished  was  done  to  another 
yapL  of  the  aameaohooL  I  therefore  oome  to  the 
ooooliiaioii  tiiftt  tiie  oonvietion  wm  wrong,  and  the 
case  must  be  sent  back  to  the  justioea  for  them  to  find 
as  ft  fact  whether  the  punishmmt  waa  ezoeOMTe. 

Oousra,  J.— I  am  of  the  asme  opinion.  It  ia  dear 

law  that  a  fathnr  may  administer  reasonable  chastise- 
luc  ut  to  his  child,  and  it  is  equally  clear,  and  in  accord- 
ance with  aiicieut  practice,  that  the  father  may  delegate 
this  right  to  a  schoolmaster.  The  question  is,  how 
far  does  the  delegated  authority  of  the  schoolmaster 
caotend  ?  Ia  it  limited  to  the  four  walla  of  the  aohool. 
or  doea  it  extend  in  any  aonaebejrond  that  BmitP 
In  my  opinion  it  is  impossible  to  deny  that  a  school- 
master's authority  over  a  pupil  must  to  some  ex- 
tent include  an  authority  over  the  pupil  when  he 
is  off  the  school  premises,  though  it  is  a  question 
of  fact  in  eaoh  oaae  whether  the  sohoolmaater's 
■othonty  haa  ben  «ioaeded.  It  would  be  impomiMa 
for  ft  inaaler  of  ft  daj*aohool  to  oany  on  Ida  dntiaa 
if  tiie  parent's  antfurity  ovrr  the  pupils  extended 
up  to  the  school  dO0r>  and  that  the  schoolmaster's 


anthority  only  then  oommeDoed.  Farther,  it  ia 
clearly  ooniemplated  by  the  oode  to  wliioh  my  leanied 
broUier  has  referred  that  the  duties  of  the  master  of 
a  board  school  are  not  confined  to  teaching ;  he  is  also 
entmtted  with  the  moral  training  of  his  pupils,  for 
whidi  purpose  it  must  be  necessary  for  him  to  have 
some  oontrol  over  them  out  of  school.  In  mv  wiinifln 
parents  oontemplate  soeh  an  ezoroiae  of  ftOMontj  \lf 
the  schoolmaster  as  has  oocnrred  in  the  present  oaae, 
and  I  am  satisfied  that  this  schoolmaster  acted  within 
his  di  lcg^ated  authority  in  punishing  the  pupil. 

The  question  whether  the  punishment  inflicted  was, 
fai  fiMt.  esoaorivft  ia  one  iar  the  jvalioao. 

Catt  remitifd. 

Solioitors  for  the  appeUant,  Baktr  dk  XoMfm, 


Q.  B.  Div.  ) 
(Lord  Ckileridge,  C.J.,  and  Hawkins,  >  Slab.  4> 

Gave,  Day,  and  Ck}llins,  J  J. )  ) 

Pew,  Appellant. 
Alexanskb,  Retpondent.  (a.) 

Liee»»utg  Act* — Saie  duritu/  prohibited  hotu*^'*  Bonft. 
fide  frotwOer**— Xjcnwi'n^  Ad,  1874  (37  A  S8  Vki,  e. 
49),  «.  9. 

The  appdUmt,  a  Uctnied  viduaUer,  tua$  charged  tsUk 
permitting  hit  Ueaued  prtmitet  to  he  open  for  the  salt 
re/reshment  during  j^rohibited  hourt — namdjf,  en  ft 
Sunday  morning  be/ort  12.30  p.m.    The  juftiee$  found 
that  many  of  the  ptT^ous  itercfd  /<_»/  t/i'  npp'llant  "-"r' 
retidenU  in,  and  had  come  from,  a  wiijlibiuriiiy  totvu  ti 
little  more  than  three  mile*  diiiant,  in  order  to  obUiin 
beer  at  the  appdkuU'e  premises  ;  tfuU  tliey  were  not  bona 
fide  trtweUen  witkin  section  9  of  the  Licentittg  Aett 
1874,  and  that  the  appellant  did  ttot  trulff  believe  Ukm  te 
^  bond  fide  fratwl7m    and  the  appellant  too*  ttmwkfei 
ami  fiiird. 

Held,  by  Lord  Coleridge,  C.J.,  und  Hawkins,  Day, 
and  OoUins,  JJ.  (Cave.  J.,  dissenting),  <Aaf»  Oft  Me 
evidencr  in  thf  rasf,  the  eonrictiou  teas  right. 

Kpccial  ( ase  stated  by  justices  at  quarter  seesiona 
for  the  county  ut  Xorthampton. 

The  appellant,  who  waa  a  liosnaad  viotiiaUer,  and 
theooenpMrof  flie  "White  Lion'*  beeriioaae,  litUo 

Houghton,  was  convicted  b^  a  court  of  sum  maty 
jurisdiction  under  the  Licensmg  Act,  1S74,  for  open- 
ing las  promises  fur  the  sale  of  intoxicAting  liquors 
during  prohibited  hours  on  Sunday,  the  10th  of  April, 
1892. 

The  appeUant  a^poftlad  to  the  court  of  ooftctar 
asasiona,tnuBtiMoanviattoairatftSnBad,  anlQeetto 

this  case. 

Tlio  facts  of  the  case  were  as  followB: — On  Sunday, 
Ajril  10,  two  policemen  watched  the  appellant's 
promises  from  10.44  a.m.  to  11.20  a.m.,  and  duriug 
that  time  they  saw  eighty-five  persons  enter  the 
appellftnt's  yud,  and  seventy-four  leave,  all  of  whom, 
except  eight  persons,  went  towards  Northampton. 
The  policemen  entered  the  appellant's  yard  and  round 
about  fifty-seven  men  there,  some  of  whom  were 
drinking  beer.  In  the  yard  tables  were  spread  »)n 
tressels  and  provided  with  forms,  and  on  the  taldes 
were  jugs  containing  boer.  The  tables  and  forms 
wore  not  set  out  in  the  ^'urd  on  weekdays.  The 
appellant  explained  that  Sunday  travdlara  won  only 
aUowed  to  use  the  yard,  and  not  the  house,  and  that 
they  entered  the  yard  by  ft  side  gate,  beoftuae  whoa 
Iba  traot  door  had  boon  need  tnmlkn  H/ttaiXng 

(a.)  BapoKtod  1^  F.  dItoBnrsov.lit.,  Paiiiitai 
ftt-Lftw. 
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ihb  door  OMiMd  •  Uock  in  the  highway.  It 
■MjMioiid  or  •dmittfld  ibat,  with  th«.«loaptioilof 
tar«r<f*  pflrMOM,  all  tibo  131  peraom  who  wera  on 

Ikt^llldlant's  premises  during  tho  time  mentioned 
wtn  trtisanR,  and  had  come  from  Northampton, 
which  was  .ij  to  3j  milefl  off,  and  returned,  or  were 
retomiuK.  aftti-r  taking  beer  and  other  re&«8bment. 
There  was  no  ovidenoe  that  anv  of  the  paCBOnB  had 
itajed  in  tha  jnad  an  nnrnaaonablw  tima  or  bad  too 
wik  to  driu,  and  thejr  all  lafi  In  a  qoiat  waA 
crdetly  manner.  The  appellant  and  his  Hon  were 
oiled  aa  witnesses,  and  proved  that  many  of  the 
persona  were  known  to  thrni  as  artisans  from  North- 
tmpton ;  that  before  anyone  was  served  he  was 
aind  where  he  had  come  from,  and  whm  lu  had 
dipt  tha  nrevioiu  night;  and  that  no  m$  vai 
■BowadioiiaTO  mora  than  one  pfait  of  iMMf  or  to  be 
Hned  more  than  onoe.  The  appellant  admitted  that 
two  otra  waiters  were  employed  by  him  on  Sundays 
toattwd  Ui  customers. 

The  court  of  quarter  sessions  came  to  the  oonclu- 
OOD  that  manj  of  the  persons  had  left  their  homee 
rtKorthampton  in  order  to  get  ■omebear  at  little 
'  I,  ai  tbigr  ooold  not  be  Mrted  at  Noitii- 
and  the  court  were  of  opinion  that  such 
I  wens  not  bond  fidr  travellers,  and  the  court 
were  not  satisfied  that  under  the  circumstances  tho 
•{fellant  truly  believed  that  all  the 
larfjUetmvaDcn. 


persons  were 


TThe  cai*.  was  first  argucnj  befON  Lord  Coleridf^e, 
C.J.,  and  Cave,  J.,  and  as  thej  wan  onaUe  to  agree 


uon,  the  case  waa  ordered  to  be 
Ufore  a  coort  of  five  judges.] 

Pcland,  Q.C,  and  SUh,  for  the  appellant. — The 
cC'tiTiction  was  wrong.  The  persons  found  on  the 
qiodlant's  premises  were  bond  Jide  travellers.  They 
laacanie  from  a  place  more  tbut  ibree  niilea  o£F,  and 
ttareie  aetUog  m  tbe  efidenoe  to  ibow  that  their 
A^Mt  wee  lolety  to  obtain  beer.  It  is  equally  con- 
sistent with  their  conduct  that  their  object  was  a 
walk  in  the  country.  The  ajjpcUant  did  everything  in 
Ids  power  to  ascertain  whether  they  were  liouii  /hU 
tnTeUers,  and  took  precautions  to  prevent  anyone 
fnm  obtaining  too  much  drink  or  stopping  too  long 
on  tbe  praBaiaea.  The  munber  of  persons  found  on 
the  pmnisea  fa  not  large  baving  regard  to  the  popu- 
lation of  Northampton. 

They  cited  Atkinsi'it  v.  Stlltn,  '2S  L.  J.  M.  C.  12,  7 
W.B.  C.  L.  Dig.  33  ;  Tat,U>r  v.  Jlumphriet,  9  W.  R. 
'05;  g.  c..  13  yr.  R.  136;  Frplow  v.  Richanhon,  17 
W.  R.  410,  L.  R.  4  C.  P.  168 ;  Oldham  v.  Shmtby,  60 
L.  J.;M.  C.  81.  40  W.  R.  Dig.  JM;  Cbtpos  .^lAer- 
ft«.anfe,  p.  158,  [1893]  1  Q.  B.49. 

Lloyd,  Q.C.,  and  AUnAonugK  tor  Am  roapondant. 

vere  not  called  on. 

CoLUXs,  J. — In  this  case  the  magistrates  have 
fonnd  that  these  persons  were  not  bona  fide  travellers, 
MdthattbaiypdlantdidnotialMtbelievo  them  to 
w  Mk.  1  am  of  opnuflii  that  tiiese  findings  were 
tight.  Whether  a  man  is  a  Itoun  fitlr  traveller  or  not 
Vt  question  of  fact,  and  it  is  obvious  from  the  words 
cf  section  !t  of  the  Licen.sing  Act,  1874,  that  tho  mere 
i^t  of  a  man'H  having  travelled  three  miles  is  not  of 
ttwlf  sufficient  to  constitute  him  a  botiS  fide  traveller. 
What,  than,  ia  the  test  by  wbtoh  tbe  craaation  maor  ba 
datamiaedf  Vie  teat  wba«  ia  Ibe  objeofc  of  ISie 
nmev?  If  it  is  for  business  or  pleasure,  then  it  is 
•ad  fide  travelling.  But  if  the  form  of  pleasure, 
ifhicli  constitute*  the  object  of  the  journey,  ia  to 
obtain  beer,  then  it  is  not  bond  fide.  The  magistiates 
lisire  found  that  that  waa  the  case  bereb  and  1  think 


zudit.  Aato  tba 


S'e  travellers,  the  evidence  shows  that  he  could  not 
T8  bdaeted  that,  bat  most  have  draim  tbe  miw- 
aoee  that  tiiegr  eame  solefy  lor  the  purpose  of  lA/bdor 

ing  beer. 

Day,  J. — I  am  of  the  same  opinion. 

Cavs,  J.— I  regret  that  I  am  compelled  to  difTe.r 
from  the  rest  of  the  court.    I  have  not  thought  it 
to  hear  the  aignments  for  the  renpondenti 
have  on  a  former  oeoaalon  beard  me  argo- 

ments  on  both  sides. 

The  question  is  whether  there  is  any  evidence  on 
which  the  appellant  ought  to  have  been  convicted. 
In  section  9  of  the  Licensing  Act,  1874,  the  term 
'*bona  fide  traveller"  is  not  defined.  There  have 
bean  deciainna  on  the  earlior  Acts  as  to  what  is  » 
travellar,  and  it  bas  been  laid  down  that  a  tmveDer 
is  one  who  travels  aitber  for  bnainaM  or  plaaansai 
There  is  no  doubt  that  these  peraons  were  navdlen 
in  that  sense,  hut  tho  qur-stion  is  whether  they  were 
hotm  fide  travellers.  1  agree  that  the  answer  to  that 
question  dejjends  on  the  object  with  which  these 
penons  went  oat.  Was  their  main  purpose  to  obtain 
Otink,  or  was  it  to  indulge  in  a  country  walk  ?  The 
Act  aaya  that  a  person  shall  not  be  deemed  to  be  a 
bond  fide  traTeller  unless  he  has  travelled  three  milee 
from  tho  place  where  he  lodged  tbe  previous  night. 
These  persons  had  travelled  three  miles,  and  there- 
fore there  is  nothing  in  tbe  Act  preventing  them  from 
being  btmd  fide  travellecs,  but  on  the  other  hand  there 
is  nothing  in  tbe  Aot  vbieb  savs  that  tiMj  shall  be. 
This  is  a  criminal  case,  and  before  a  ooaiTiotion  is 
obtained  the  case  in  support  of  it  ought  to  be  satis- 
factorily made  out.  There  is  evidence  here  that  these 
persons  did  not  stay  at  the  public-house  nn  unrca-son- 
able  length  of  time,  and  that  they  did  not  have  too 
much  to  drink.  Bat  the  fact  which  seems  to  have 
caused  tixe  magistrates  to  consider  that  tbay  were  not 
bond  fide  traveOera  was  that  aoob  a  latgamimber  ol 
persons  should  have  stopped  atflilB  villue,  wbidi  waa 
just  outside  tlie  t^iree  mile  limit,  and  dia  not  proceed 
any  further.  That  fact,  however,  does  not  satisfy  my 
mind  that  their  main  object  wiks  to  get  Ucer.  I  can 
well  understand  that  large  numbers  of  persons  living 
all  the  week  in  a  country  town  should  uke  a  country 
walk  on  Sunday  morning.  Ibe  time  of  dap  vaa  tba 
natural  time  for  people  in  fbeir  poaition  of  life  to 
indulge  in  a  country  walk,  and  their  conduct  was 
consistent  with  that  being  their  object.  Then,  as  to 
tho  (question  of  the  reasonable  grounds  of  the  ajij^el- 
lant's  belief  in  the  iKiim  fidet  of  these  persons,  it  must 
be  remembered  that  he  ia  bound  to  serve  bvnd  fide 
tran^an*  and  be  oaigbt  not  to  be  eoamcted  soldy 
beaanaebewaavatbertooeaaDyooinrinoed  aatotbefr 
bonafidn.  It  seems  to  me  that  this  man  could  not 
have  been  expected  to  do  mure  than  he  did,  he  asked 
each  man  where  he  had  come  from  and  where  he  had 
slept  tho  niffht  before.  Supposing  he  had  asked  what 
was  their  object  in  leaning  Notihampton,  is  it  not 
probable  that  the  answer  would  have  been — for  a 
country  walk  f 

I  am  of  opinion  that  not  only  is  there  no  evidence 
that  these  jxirsons  were  not  hi»M  tide,  travelli  is,  but 
also  thtit  uixler  tho  circumstances  the  appellant  had 
no  grounds  for  believing  that  they  were  not  ixmd  fida 
traf«Dan»and  ongbt  not  to  bave  bean  oonvioCed. 

Hawkiks.  J. — I  concur  in  the  judgment  which  tbe 
Lord  Obief  Joatioe  ia  about  to  deiuTer,  and  have 
nothing  to  add. 

Lord  CoLKRUiOE,  C.J. — The  question  for  the  court 
in  this  case  is  simply  one  of  interpretation  of  the 
atatoto,  and  of  applying  it  to  the  facts  of  the  caea> 
Tbe  only  obaemnm  wbiob  I  deaire  to  make  «ai 
aoafd Am Aofc  ia  Ibaftit  iinaMBBliva aaettoB. 
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does  not  say  who  is  a  bond  fide  tnreller,  but  odIt 
Mja  wlw  is  not.  [His  lotdship  stated  tlie  iute  saad 
amiUuued ;]  The  magistrates  hM  all  tfaedrewailMMm 

ImIkv  them,  and  thoy  found  tiist  them  persons  wwe 
not  hand  fide  travellen,  but  had  gone  to  the 
appellant's  inn  solely  iHr  tlu-  imrpose  of  obtaining 
beer.  In  my  opinion  it  is  impossible  to  say  that  there 
is  no  evidence  to  support  that  finding.  There  appears 
to  have  been  •  r^ular  system  for  persons  to  leare 
NorChampton  during  dosing  hoars  and  to  go  into  the 
country  in  order  to  obtain  tnat  beer  which  they  oonld 
not  get  in  the  town.  I  say  tfaat  that  is  not  f^md  fide 
travelling.  It  is  impossible  for  anyono  to  ]>o  ignorant 
that  this  syateiu  prnvails  in  the  neigblx>urhood  of 
most  huge  towns,  and  I  have  not  the  slightest  doubt 
that  it  is  oontrary  to  the  law.    Forther,  the  case  is 

Srremed  by  authority.  In  Taylor  v.  Humphriea,  in 
eyear  1864,  Erie,  C.J.,  18  W.  B.,  at  p.  137,  said,  **  We 
think  that  a  person  would  be  a  traveller  within  the 
r  xct'pli uti  if  hu  i  iuw  abraad  from  any  of  tho  motives 
above  suggested  as  legitimate,  and  by  reason  thereof 
needed  refreshment,  but  if  he  came  abroad  merely  be- 
cause he  desired  to  go  to  a  pahUc-house  and  obtain  drink , 
he  would  not."  That  was  founded  on  a  judgment  of 
Cockbum,  C.J.,  to  the  same  eiEBct.  It  tt  true  these 
cases  were  decided  tmder  (he  old  law,  but  the  only 
altenitii  n  in  this  point  made  by  tho  later  legislation 
is  tho  addition  of  the  words  "  l>oini  Jidf,"  which  makes 
the  case  against  the  appellant  stronger.  Two  recent 
cases  have  been  cited,  but  they  have  no  bearing  on 
tibia  case,  and  we  find,  dientoire,  that  then  is  authority 
Mainst  noelbBlt  but  none  in  his  lavoor.  I  am 
clearly  of  op&Son  that  the  magistrates  were  rigLt  in 

thinr  fin>Hn|<s  of  UxSk,  and  thst  tUl  OOBTiciMB  OOght 

to  be  aihrmed. 

Solicitors  for  the  appellant*  Chdden,  goliati,  A  Co. 

for  Decke  A  Orrfn,  Northampton. 

Solicitor  for  the  respondent,  A'.  K.  Ilobion  for 
JbwKM  A  Am,  liiAet  HaibonNtgh. 


Q.  B.  Div.  1 
(Day  and  CoUius,  JJ.}  / 

OsovT  «.  Kara.  («.) 

FtatHt*-  Writ — Serif  ice  of  eoncurreid  u-nt  out  of  the 
fUirUdkiion— Action  of  tort— R.  8.  C,  1883,  ord,  11, 
I  (g)- 

SkfA  8*  C,  1868,  oriL  II,  r.  1,  amice  mtt  of  the 
jvmiUHon  of  o  wit  of  ntmmom  may  he  allowed  (g) 
whentrrr  tiin/  j^rttoi  out  of  thf  j\i ri»dirii<,n  is  a  itecessary 
or  pru/jer  }>arty  V'  mi  action  pruperly  brought  agaimt 
tome  other  person  duly  nrrred  un'thtH  the  juritdicHon. 

Held,  that  clause  (g)  aaplie$  to  an  tutiim  tfiori. 

The  plaintiff,  an  unoSekarged  Umknipl,  hnmgkt  an 
ocMm  /or  waUeitm  pro$eciaion  agaitut  K.  &  Co. 
[LinUM)  md  K.  The  protecution  of  which  the  plain- 
tiff complained  had  lieen  carrietl  on  at  the  instttncr  </  K. 
tfc  Co.  [Limited);  A'.,  who  loat  the  manager  of  a  London 
depot  of  K.  <C-  Co.  (Limited),  AovAy  kdd  tk$  it^fmna- 
tim  against  the  plaintiff. 

The  registered  offtcr  ifK.JbCo,  (Zradtsel),  a  company 
imtmmmvM  wnitr  th»  Oompamiiet  AO,  18«2,  was  in 
Bdfim.  K.  had  fceen  dafy  served  tnthin  the  jurisdic- 
Uon  with  the  writ  in  the  plaintiff  i  fictiun. 

Held,  that  leave  ought  to  be  granted  to  tervt  u  con- 
cur rent  writ  on  K.  Jh  Cb.  iLtvSUed)  ad  thtir  ngtdercd 
offire  in  Ireland. 


_  ft  Co.  (Ltarited)  to 
(who  Tstend  thai 


(a.)  Sapfxtad  by  J.  S.  Axttom, 


Application  by  V» 
Kmmd^,  J.,  at  ( ' 
toadmdwaal  ooazt)to 
port*  fay  Day,  J.,  at  chambers,  giving  the  plaintifF 
leaTe  to  issue  a  ooncuirent  writ  of  summons  against 
the  intended  defendants,  P.  King  A:  Co.  (Limiteii), 
and,  further,Kiving  leaTe  to  serve  the  ooocuRent 
writ  at  26,  WariagH«ml»  BallMt,  or  ehawhaa  ia 
Ireland. 

The  aotian  wm  broasdht  to  noovar  dasMgat  foe- 
malicious  prosecution.  The  plaintiff  was  an  ondis- 
charged  buikmpt.  The  prosecution  of  tlie  plaintifF 
had  been  carried  on  at  the  instance  of  F.  King  A:  C'n. 
(Limited).  F.  King  &  Co.  (Limited)  had  a  depot  in 
London,  of  which  F.  J.  King  was  manager  and  he 
had  laid  the  information  against  the  r>T(i'«t^ffi  Jf,  J. 
King  had  been  duly  servad  wHUn  die  jnrisdifllioB» 
The  addrses  26,  Wating-strcct,  Belfast,  was  the  rois- 
tered dBoe  of  F.  King  &  Co.  (Limited).  Day,  J., 
sitting  at  chambers,  gave  leave  ex  jiorir  to  issue  a 
concurrent  writ  of  summons  against  F.  King  ft  Co. 
(Limited),  and  to  serve  it  at  26,  Wariagk4toMl»  "  ' 
fast,  or  elsewhere  in  IreUnd. 

F.  King  ft  Co.  (limited)  now  applied  to  sat 
the  order  of  Day,  J. 

J.  E.  Ilankei),  for  F.  J.  King  &  Co.  (Limited),  in 
support  of  the  summons. — First,  order  11  does  no^ 
apply  to  an  action  of  ton,  and  there  was  thsrafomao 
jurisdiction  to  maha  this  order:  WaOtinM  SeaUUk 

Jmjierial  Tnsnranee  Co.,  37  W.  R.  670,  23  Q.  B.  D. 
28o;  Uittlers  v.  Auder^un,  32  W.  li.  230,  12  Q.  B.  D. 
60;  Field  V.  Ihnurti,  1  Times  L.  R.  371,  Vi  L.  J.  B. 
89,  35  W.  R.  Dig.  I(i2.  fDAY,  J.,  referred  to  /nd/jo 
Co.  V.  Ogilvti,  39  W.  H.  (U6,  [1891]  2  Ch.  31.] 
Secondly,  this  is  not  a  caaain  which  the  jurisdiction 
ou^t  to  be  anretsed.  Aa  Udi  company  is  m  a 
bettor  position  than  a  mere  fonten  com|>auy  :  ITa^^- 
hum  and  Moen  Manufacturing  Co.  v.  (Juitanl  Co.,  b 
Times  L.  R.  592. 

ir«7/i<,  Q.C^Clydt»daU  with  him),  for  the  phuntiff. 
—[Day,  J.— ■Ton  need  only  address  yourself  to  the 

question  of  jurisdictiou  in  an  action  of  tort.]  The 
order  whs  properly  made.  Order  1 1  mentions  specific 
cases,  aiul  then  follows  a  general  provision ;  Sfcusey 
V.  Heynes,  36  W.  £.  8S4.  21  Q.  B.  D.  380:  Brtt  T. 
S»W.B.8M,7aB.D.4U. 


7Aini(x«,  in  reply. — The  words  in  clause  (g)  are  not 
intended  to  ba««  the  veiy  wide  conatraotion  tfam  other 
side  wishes  to  put  on  tiMm. 

Day,  J. — There  are  no  grounds  for  this  applia^ 
tion,  and  it  must  be  dismissed.  It  is  Mid  that  m  an 
action  of  tort  there  is  no  authority  to  direct  isrTiee  of 
a  writ  out  of  the  jurisdiction.  The  i-ises  in  which 
service  out  of  the  jurisdiction  may  be  allowed  are  set 
out  in  clauses  (a),  ;'<).  (c),  (d),  (s),  and  (/),  and 
clause  ((/)  is  introduteil. 

It  is  said  that  into  the  wordi  **  neosssaiy  or  proper 
par^"  we  must  introduce  n  piofiao,  vis.,  that  it 
nmstlMfiiaatty  andenlood  tiutt  this  doeanotapplv 
to  actions  of  tort  if  the  person  is  resident  in  Irel^uaa. 
Why,  I  cannot  understand.  The  words  are  perfectly 
general.  They  deal  with  isr^  where  llii>  p-rsnn  out 
of  the  juiisdiotton  is  a  necessary  or  proper  par^. 
The  jndgaunt  of  Huddleston.  B.,  in  Lenders  v. 
denmt  baa  basn  read,  but  I  think  it  haa  notinng  to  do 
— '  fUacaM.  The  atftsnlion  of  tbe  laanied  judg» 
not  odled  to  clause  (7).  Clause  (7)  was  not 
for  his  decision.  The  action  was  one  of 
contract .  I  think  he  never  intendod  to  holA  tkut 
clause  {jj)  does  not  apply  tu  an  action  ot  tort. 

It  is  also  object^  that  the  001  _ 
M17  or  propo*  party.   If  Botaneessaary,  atanjri 
ik«apropsr,  paity.  II  In  m  agOHuy in  LmAm,  -I 
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Ckoft  v.  Blrso. — WiTrKD  v.  Oai.braith,  Fejlbboke,  &  Co.     Ck)xmT  of  Apfbal. 


4  Bot  see  that  the  ooin|Miij  ohl  be  put  into  any 
iSenlty  by  being  made  s  dflfndaat,  exoept  the  in- 

cacraseoce  of  having  to  pay  damages.  The  London 
aasifer  is  already  a  party  to  the  action.  Accesa 
miy  M  necessary  to  documenta  which  may  not  be 
tnikUe  in  Ixmaon.  Disoovery  ma^  also  be  neoes- 
■ij.  It  weaa  to  me  that  the  prinoqials  who  have 
brtigatad  the  nrosecution  (we  most  assmne  that  the 
idaaa  if  wciQ  founded),  i.e.,  the  company,  should  be 
madepartiea.  They  au-e  the  persona  nmlrr  whose  ordors 
tfae  yoMcntion  haa  token  plaoe,  and  they  are  proper 


CoLLCfS,  J. — I  am  of  the  same  opinion,  Tho  question 
is  whether  in  this  case  u  foreigner  can  br>  brought  under 
the  jariadiction  of  the  court.    It  has  b*  r  n  laid  down 
tint  this  jnriadiotion  ia  to  be  regaided  with^e^  gfeat 
jeilim^.  We  mwt  loolc  Jedoody  to  see  that  the 
nmcribed  conditions  have  been  complied  with.  In 
Leadtrt  v.  Andmun  Huddleston,  B.,  said:  "It  is  to 
be  observed  that  tho  power  which  previuusly  existed 
of  ftUowing  service  out  of  the  jurisdiction  in  actions 
of  tort  is  taken  away  except  so  far  as  such  a  power  is 
onebed  in  sab-danses  (a),  (e),  or  (/},"  but  his  atten- 
lioB  was  not  directed  to  danae        He  went  a  little 
further  tL.iii  w;is  necessary,  and  therefore  the  dictum 
is  Dot  an  authority         clauae  {g).    In  the  case  of 
¥M  V.  Bennett  Cave,  J.,  seemp  to  have  acted  upon 
Mr.  foUard's  azgoment  that  nndcr  the  new  KuIps  the 
pnodea  waa  to  Tefoae  leaire  to  serve  ont  of  thi  j  uris- 
"iittion,  in  actions  of  tort ;  but  the  report  of  the  cuso  is 
vfr>'  short  ;  and  it  also  appears  from  the  observations 
I  Ljrd  Coleridge,  C.J.,  when  the  case  came  before  a 
unaonal  court  (see  ^  L.  J.  Q.  B.,  at  p.  91)  that 
m  m  the  manner  in  whioh  the  case  was  ptsaenud  to 
OsTc,  J.,  hia  deoisioii  eemioi  be  eiooaptad  as  an  antiio- 

Under  ord.  11,  r.  1,  of  E.  S.  C,  1SS3,  a  serirs  of  cases 
in  which  serrice  out  of  the  jurisdiction  may  be  allowed 
jshid  down,  and  than  follows  the  general  provision  in 
daw^)  >— "  Whenever  any  person  out  of  the  jutiadic- 
Iha  it  aaWNMBry  or  proper  party  to  an  action  properly 
broQ^t  against  some  other  person  duly  served  within 
the  joriediction."  In  this  case  the  plaintiff  has  a 
penon  within  the  jurisdiction  who  is  a  party  to  the 
iction,  and  I  think  that  in  watiu  oase  the  argument 
'xtr  introdndiig  fbreigners  in  eassa  of  ooatoaotf  applies 
jqoally  to  caasa  of  tort.  I  theieioia  thiok  that  ouraao 
applies  to  casea  of  tort. 

I  also  agree  that  this  is  a  case  in  which  leave  to 
larre  the  writ  out  of  the  jnriadiotion  ought  to  be 


.Solicitors  for  F.  King  ft  Go.  (limited,  J.  JET.  JMm- 

out.  Son,  Jb  Ellis. 

SoUcitaTS  for  the  plaintiff^  JI<Uch«tt,  Jottett  Cb. 


March  20. 


Court  Of  ^Ippfttl. 

a  B.  Div. 
LhuOagr  asid  Kay,  L.JJ.) 

WlTiro  V.  Galbkaith,  Pembboke,  &  Co.  (o.) 

ractice — Writ — Sertu'ce  out  of  the  juriediction — Action 
aijttintt  de/etulant  loiihin  t/ie  jtiritdidion  anddifendaut 
<mt  of  the  jurisdiction  —  Concurrmt  writ — Action 
prcperltf  brought  ayainst  d^ftlldamt  wMi»  Ms  JUrU- 

dietion—Ord.  11,  r.  1  (g). 

A  $teitdore,  while  tnrjagtd  in  diteharyiug  tin-  nirgo  of 


a  $hip,  fell  through  a  hakkwrng,  im  tmmjmtnM  as  iser 
alleged,  of  the  negligence  of  thote  WM  charge  of  tht  tkip, 

and  BHsiained  injuries  from  vjhich  he  died.  Ilia  widow 
brought  an  udiim,  undrr  fAird  VampbeU't  Act,  ugaimt 
the  broken  of  the  thip,  who  tarried  on  bu«inf^  in 
London^  and  the  ownert  of  the  «hip,  who  carried  on 
frM^neas  oncf  m»ded  in  Seotiand.  T/te  writ  having  been, 
teri'ed  on  the  irofccrs,  the  ptatntif  obtained  an  order  at. 
chambers,  under  ord.  11,  r.  1  (g),  giving  her  have  <»• 
iiteue  a  conruritid  writ  for  nervitr  out  if  (he  juritdictAmy 
and  to  iervc  the  aaine  on  the  oioutrs  in  Scotland. 

The  Court  of  Appeal,  contidcriny  that  the  plainiijf 
had  vvidr-  di''  brokers  d^mdantt  to  the  action  merely  far 
the  piirp'  i.'.i  of  lieing  aUe  to  tue  the  Scotch  ownert  in  the 
Englinh  court,  held  that  the  wfiioi  wun  tu.f  '^properly 
brought "  against  the  brolcers  ivithin  the  ineaniuy  of  ord*- 
11,  r.  1  (g),  and  therefore  that  serwict  oniAeeamsn  i» 

Scotland  ought  «(.f  to  be  alloired. 

Appeal  by  the  defendants,  Dunlop  &  Sons,  from  the 
d»  cisuju  of  a  divisional  court  (Lord  Coleridge,  C.J., 
and  Hawkins,  J.)  refusing  to  set  aside  servioe  of  a> 
writ  oat  of  the  jurisdiotkn. 

This  was  an  action  under  Lord  Campbell's  Act. 
Tho  plaintiff,  Harriet  Witted,  the  widow  of  John 
Wittod,  commenced  the  action  by  issuing  a  writ 
against  Galbraith,  Pembroke,  &  Co.  and  Dunlop  & 
Sons,  f>la*nf<«g  damages  for  the  death  of  her  husMHid, 
for  which  she  maintained  that  the  defendant  flcms,  or 
one  or  other  of  them,  were  liable. 

The  deceased,  who  was  a  stovedore.  mrt  with  liis 
death  in  consequence  of  injuries  which  iio  received  by 
fallbig  through  a  hatbhway  of  the  steamship  Qmm 
AMaide  while  he  was  engaged  in  diaohaniaga  escgo* 
from  that  ship  in  the  Loudon  and  India  Doeb. 

The  pliiintiff  nHeged  that  some  Ijags  wore  iilloweA 
by  those  in  charge  of  the  ship  to  remain  covering  tho 
hatchway,  which  thus  constituted  a  hidden  danger. 

The  defendants  Galbniith»  Pembroke,  d;  Co.  were 
shipbrokers,  oanying  on  bnsinoss  in  Loodan.  Thejr 
acted  :is  the  inward  brokers  of  The  Queen  Jd-hiid>', 
and,  on  her  arrival  in  the  port  ot  London,  they  miuic 
an  agreement  with  tho  Joint  Committee  of  the 
Londitm  and  India  Docks,  under  which  the  Joint 
Committee  were  to  find  the  ship  a  berth  and  discharge 
her  cargo.  Galbraith,  Pembroke,  &  Co.  were  not 
otherwise  interested  in  the  ship  or  her  management. 
Tho  defendants  Dtmlop  &  Sons  were  th»>  owners  of 
The  Queen  Adelaide,  and  they  carried  on  business  and 
resided  in  Scotland. 

It  awaand  that  the  deoeaaad  waa  at  the  time  of 
Ma  death  in  the  servioe  ot  the  Joint  Ootnmittee  of  lliv 
London  and  India  Docks. 

The  writ  having  been  sei-ved  on  Galbraith,  Pem- 
broke, &  Co.,  the  plaintiff  applied  ex  jxirte  at  cham- 
beis,  under  ord.  11,  r.  1  Q),  and  ord.  6,  r.  2,  and 
obtaoned  from  Braoe,  J.,  an  osder  dixeoting  that  she 
should  be  at  liberty  to  issue  a  concurrent  writ  for 
service  out  of  the  jurisdiction,  and  to  serve  the  same 
on  Dunlop  &  Sons  at  Glasgow  or  clsewhore  in  Scot- 
land. Dunlop  &  Sons,  having  been  served  with  such 
concurrent  writ,  gave  tho  plaintiff  notice  of  asotioa, 
under  ord.  12,  r.  80,  to  set  aside  theservioa  and  to 
discharge  the  order  antiiorisingsndi  servioe.  Kennedy, 
J.,  before  whom  the  ai)plin(itinn  cvljup,  referred  tlie 
matter  to  the  uourt.  The  Divisional  Court  thought 
that  this  -^s  as  u  case  in  which  the  plaiutitl'  uiight  rea- 
sonably bring  her  aotion  againat  the  two  sets  of  de- 
fflodiala  inwe  dtaraativa;  and,  on  the  authority  of 
MMKey  v.  Heynes,  36  W.  R.  834,  21  Q.  B.  D.  SJIO,  re- 
fused to  set  aside  the  service  of  the  writ. 

Dnidop  *  Son*  appealed. 

Joseph  Walton,  Q.f\,  and  IMlam*,  for  Dunlop  in 
Sona.— Ord.  U.  r,  1  {a),  allows  sarvioe  of  a  wtttoal 
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jurisdiction  is  a  necessary  or  proper  p&rty  to  an 
action  properly  brought  aguinst  some  other  person 
■duly  aervtMl  within  the  juriidiction."  In  order  to 
bring  this  case  witlim  that  rale,  the  plaintiff  must 
■diow  that  thii  aotioo  ia  puwtdy  hconfgbt  agaimt 
Qalbraith,  Pietnliioko,  ft  C9o>  But  than  ii  no  laaaon^ 

able  ground  for  supposing  that  Galbmith,  Penibrolcp, 
■&  Co.,  cau  bo  undor  any  liability  to  tho  plaintiflF. 
Thoj-  hud  no  control  (iver  the  ship.  The  only  persons 
who  can  bu  under  any  liability  to  the  plaintiff  for 
tills  cauao  of  action  are  Dunlop  &  Sons.  And,  as  they 
an  oat  of  the  juriadiotion,  th«  plaintiff  cannot  sue 
■tiiem  dfreotly  in  tb»  Bnglikh  oont,  ord.  11,  r.  1,  not 
providing  for  any  such  case.  The  plaintiff  ought  not 
to  be  allowed  indirectly  to  bring  them  into  the 
Unglish  court  by  the  more  expedient  of  adding  as 
co-defendants  iK-rsous  within  the  jurisdiction  against 
whom  she  has  no  yrimd  facie  cause  of  action.  Mtuaet/ 
T.  Aym*  is  not  an  autliority  lor  aUowiog  anvioe  out 
«ftfa*jaiiadiotiob  in  this  case.  Ttd»i»iuAmhonaJide 


Bernard  Oaieridm,  Q.C.,  and  \V.  Howland  JioberU, 
fortiiaplaintiA — The  case  is  within  ord.  11,  r.  1  {g). 

action  is  mopwlgr  bcooght  against  Qalbraith, 
Pembroke,  ft  Go. ;  and  Dvnlop  ft  Sons  are,  if  not 
necessary  parties,  at  least  proppr  parties  to  the  same 
action,  (ialbraith,  Pembroke.  &  Co..  as  brokers  of 
the  ship,  were  agents  to  procure  the  discharge  of  her 
cargo,  and  were  bound  to  protect  from  concealed 
dangers  pertoos  who  were  invited  by  them  on  to  the 
ahip  lor  the  purpose  ol  mdoading;  and  their  liability 
is  not  allisoted  by  the  fMst  that  the  ship  was  under  the 
■OOntrol  of  persons  other  than  their  own  senranta: 
Jol»  ▼.  Ihuoit,  18  W.  B.  894,  L.  R.  6  C.  P.  437. 
Sss  also  //-  MV7i  V.  iV/„/,T,  11  Q.  B.  D.  .W3,  and 
Indemuiur  v.  !>nm>:'<.  lo  W.  R.  434,  L.  B.  2  C.  P.  311. 
II  both  sets  of  defendants  had  bean  within  the  juris- 
diotioii  it  cottld^not  be  said  that  it  was  IriTdoos  or 
^ezaiioas  to  jcnn  Galbnith,  Pembroke,  ft  CSo.  And 
Dunlop  &  f^ns  being  proper  ])artie8  to  the  action, 
Mastty  V.  lleynea  is  a  case  directly  in  point  to  idiow 
that  the  onier  for  ssiilus  oot  of  OM  Jinfiidiatiim  was 
rightl}'  made. 

LxsfSLST,  L.  J. — The  question  is  whether  this  is  a 
pn^sr  case  for  allowing  a  concurrent  writ  to  be 
■enred  on  sUpowners,  who  are  Sootohman  residing 
out  of  the  jnibdiotion.  The  action  ia  brought  against 
these  Sootoh  omten  and  also  against  Oalbraith,  Pem- 
broke, ft  Co.,  the  brokers  of  the  ship,  who  are  within 
the  jurisdictiop,  and  have  been  already  served  with 
the  writ.  The  theory  on  the  part  of  the  plaintiff  is 
that  one  or  other  of  these  two  sets  of  defendants  can 
be  rendered  liable  in  this  action.  It  isdear  that  there 
is  no  method  of  suing  the  Sooteih  owners  in  England 
.unless  the  case  can  be  brought  within  ord.  II,  r.  I  (7). 
That  rule  says  that  service  out  of  the  jurisdiction  of  a 
writ  of  summons  may  be  allowed  whenever  "  any 
person  out  of  the  jurisdiction  is  a  necessary  or  proper 
party  to  an  action  properljr  brought  against  sutue 
otberperson  duly  served  witmn  the  jurisdiction."  The 
fdainUff  says  that  this  action  is  properly  brought 
yunst  Galbraith,  Pembroke,  &  Co..  and  that  the 
DOotbh  owners  are  proper,  if  not  necessary,  parties  to 
that  action.  But  if  we  should  oome  to  the  conclusion 
that  the  action  woa  brought  against  Gblbraith,  Pem- 
broke, &  Co.  merely  for  the  purpose  of  trying  to 
hda^  in  the  Scotch  owners  under  this  role,  tlun  I 
tbini  we  should  be  bound  to  say  that  the  atf&m  was 
not  properly  brought  against  them,  and  that,  there- 
lore,  the  case  did  not  oome  within  the  rule.  The  best 
tcflt  to  apply  seems  to  me  to  be  to  ask  the  question, 
whether,  if  both  the  owners  and  the  brokers  had  been 
in  this  country,  they  would  have  been  joined  as 
•dalsndantB  in  the  action?  Would theplainiaff  in  that 


ca«e  have  been  advised  to  ]■  jin  th"  brokers  as  defend- 
ants'•*  It  seems  to  me  ipiit---  rert.nu  that  she  woold 
not  have  been  so  advised.  ^\jad  if  not,  it  is  clear  that 
they  are  now  sued  merely  lor  the  pun>oee  of  prooesi- 
ing  against  the  Seotoh  ownsn  under  this  nlsk  1 
tiSik,  therefbro,  that  this  is  not  a  hof^  fide  adion 
against  the  brokers,  and  that  consequently  the  nla 
does  not  apply.   The  Sfpeal  musl  be  alio  wed. 

Kat,  TjtJtt  oono lured. 

Appeal  aUoic*d, 

Solicitor  for  the  plaintiff,  /'.  Deakin. 

Solicitors  for  the  defendants,  JJoUanu,  Soni,  Couard, 


t..Hid  I 


Macch^R 


From  Q.  B.  Dfcr. 
(Lord  Eflher,  M.B.. 
I^ndley  and  Bowen,' 

"Wnm  V.  Govxs.  (a.) 

Connttj  court— Pradt<x—Coa$— Action  tommmd  ^ 
High  Court  and  transferred  to  county  court — Lm Has 
£20  rfrinrred— County  OowiB  A^t,  188S  (51  A 
Viet,  c  43),  ««.  6d,  11& 

fiieeftow  116  of  the  OrniOy  ^^^wrii  Ad,  1888,  appliu  to 

artiunn  hri'ii'/hf  in  the  IFi'/h  '"ourt  and  transferred  to  At 
county  court  mul'-r  strtim,  Thcrffore,  lehert  m 

action  of  nmtmri  fur  lens  than  £50  k  hroiujht  in  the 
High  Court  and  transferred  to  the  county  court,  and  Im 
than  £20  i»  recorered,  the  county  court  has  no  power  to 
allow  the  plaintiff  any  €OtU  qf  the  <m(»m,  nttwUhdudr 
ing  the  prontitionB  tu  to  oosb  eontotaed  in  aeeUon  6S. 

Decision  of  the  Divisional  Court  (Lord  GbkridfS, 
C.J.,  and  Cave,  J.),  ant«,  p.  250.  affirmed. 

Armitage  i'.  Fison,  67  L.  T.  X.  ii.  415,  vverrulaL 

Appeal  from  the  jodgment  of  a  divisional  oourt, 
(Lord  Coleridge,  C.J.,  and  Cave,  J.),  ante,  p.  250. 

The  action,  which  was  fouiido<i  on  contract,  and 
was  for  less  than  £50,  was  brought  in  the  High 
Court,  and  transferred  under  section  G5  of  the  Count)- 
Courts  Act,  1888,  to  the  City  of  Ix)ndon  Court  The 
plainti^  obtained  judgment  for  less  than  £20.  The 
judge  of  the  Ci^  of  London  Ocmrt  affimsd  tlie 
refusal  of  the  registrar  to  las  the  pbdntiirB  eosia, 
holding  that  .section  11 B  of  the  County  Court*^  .^ct, 
1888,  precluded  the  plaintiff  from  reooveriim  any 
oosta.  The  Divisional  Court  afHnued  the  dsoiawi  SI 
theiudge  d  the  GUf  ol  London  Court. 

The  plainliff  appealed. 

E.  Hum'  WiUiiiim  and  II  f  nhmn,  for  the  appellant.— 
The  plaintiff  is  entitled  to  be  allowed  his  costs  incurred 
in  the  county  court.  In  Armitage  v.  Fiton,  67  L.  T. 
N.  8.  415,  DKg  and  Gharlea.  JJ..  allowed  a  pl^^ 
to  tax  Ua  coata  inenmd  in  the  county  oonn  nadflr 
exactly  similar  otNUnatanoes.  That  case  WIS JO* 
brought  to  the  attention  d  the  court  below.  BtftSm 
65  of  tlio  (^,unty  Courts  Act,  1888,  is  the  section 
which  deals  with  the  transfer  of  actions  from  th* 
High  Court  to  the  county  court,  and  it  expressly 
enacts  that  when  such  a  transfer  is  made  the  costs  of 
all  prooeodinsa  suhaaqnent  to  the  transfer,  »>■.  the 
oosta  incurred  in  the  county  oourt.  shall  be  aflowsd 
on  the  county  court  scale.  The  effect  of  the  seraon 
is  that  when  an  action  has  been  trmsferred,  then.  « 
far  as  regards  the  costs  of  the  proce<>ding8  in  the 
oonnty  court,  the  action  is  to  be  treated  as  if  it  had 
netw  been  in  the  High  Court.  The  dednop  in 
HanU Judge,  gate,  p.  9,  [\9BlX\  2  Q.  J.56l,»  m 

(a.)  Reported  by  F.  O. 
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rifeoritj  in  sapport  of  thli  tfOMtraelioa,  and  is  in 

••  -iaintifrs  favour.    Section  116  doos  not  apply  to 
,t'jDS  whkb  ure  transferred  to  the  county  court,  but 
to ictiflju  which  are  brought  and  tried  in  the  High 
Gout.  An  examiuatiou  of  the  language  of  the  sec- 
tidi  diowt  that  it  muiit  be  limited  to  prooeediogs 
rindi  take  place  in  the  High  Court.  ^  If  aeetiaii  116 
■dodet  the  case  of  a  tmnsferred  aatidn  si  all,  the 
rJtt  kid  down  therein  can  only  apply  to  coBta  in- 
aaid  ia  the  High  Court  up  to  the  time  when  the 
idiosiitniiifetTed.   CostH  incurred  subsequently  to 
I  ietmirfKansoyeined  by  section  65.  Tusvievis 
eoBBtait  wfth  tne  omb  of  Harris  t.  Judge. 

TTiey  also  cited  Ilnrkrr  v.  Ilempttearf,  37  W.  B. 
23  Q.  B.  D.  8,  and  H'tUon  v.  Utatham,      W.  fi. 
ifl([U81]SaB.261. 

!  IUiiMB(a.iorfheiMpoiidcnt. 

Cur.  adi;  t'ult. 

^iitii  14.— The  jadgmeut  of  the  Ck)UKT  (Lord 
Ann,  ICJL,  and  taxnaxr  and  Bownr,  LJJ.)  was 

rod  by 

LoDLET,  L.J.— This  appeal  raises  the  point  left 
■idctamiDed  by  ffmrrit  t.  Jvdge,  Bat  that  case 

tmsed  on  tlie  same  sections  of  the  County  Courts 
Act,  ISSS,  lis  lifive  to  be  eonsidertHl  on  the  present 
'■ccusion,  and  throws  coiisidL  rublo  light  on  their  true 
ooutractioa.  The  aectiuna  are  66  and  116  of  51  &  52 
fkL  C.43.  Section  65  applies  in  terms  to  actions 
w— iwd  in  the  High  Court  and  ssnt  for  trial  ia 
fte  ODonty  conrt.  S^tion  116  appliM  in  tenna  to 
in  actions  brought  in  the  High  Court  which  might 
^Te  been  brought  in  the  county  court.  The  two 
ei'tioDS,  therefore,  are  not  mutually  exdusiTe ;  they 
■sy  both  atsjod  tiMsether  so  for  aa  their  aabject- 
■ittv  is  oonoenMo;  and  m  for  aa  thay  are  not 
Komiftent  they  ought  to  be  read  together.  This 
1»  the  view  tuken  in  Ilarria  v.  Judge.  Upon  the 
•rtictilar  point  which  had  there  to  l)e  decided,  the 
vo  sections  could  not  be  construed  together,  and 
"ction  85  was  held  to  prevail  over  section  116.  But 
does  Dot  follow  that  the  reaolt  oii|^t  to  ha  the 
M  in  the  present  case.  The  last  part  of  seetion  65 
!  the  County  Courts  Act,  1S88,  says  in  terms  what 
sl«  of  oosts  is  to  be  allowed  in  the  cases  to  which  it 
htes ;  it  ap^ee  as  well  to  pilaiiiti&  as  to  defend- 
iii:  bat  it  dooa  not  aajy  «r  Biaaii  that  the  coats 
neh,  if  allowed,  are  to  be  taxed  aooordmg  to  fln 
If  mentioned,  are  in  all  cases  to  be  allowed  either 
■jjf  plaintiff  or  to  the  defendant.  "Whether  they 
'  to  br  allowed  or  not,  and  to  whom,  depends  on 
sections.  The  section  which  enables  the  county 
iit  jadge  to  givo  costs  is  section  113.  But  as  re- 
rds  actions  brought  in  the  High  Court,  but  which 
^t  have  been  brought  in  the  county  court,  there 

■  fpediic  directions  or  rules  contained  in  section 
*;  sod  these  specific  dirtK^tiona  or  rules  must  be 
)lied  fay  the  judge  of  tin.'  county  court  to  whom 
action  broogbt  in  the  High  Court,  but  which 
{ht  have  been  brought  in  the  ooanty  court,  is  sent 
trial.  This  ia  what  T  said  in  Jfnrrie  v.  Jud^je,  and 
it  on  reconsidtirstion  I  am  still  of  opinion  is 
net.  The  langtiag^,  however,  which  I  used  in 
'Ti$  T.  Judge  was  too  wide,  and  was  understood  by 
«,  j.,  to  mesa  Vbat  the  county  court  judge 
Id  give  the  certificate  referred  to  in  section  116. 
Hgree  with  bim  that  the  cuuuty  court  judge  can- 
do  that,  and  my  language  to  that  extent  ought  to 
aneoted.  The  clause  in  section  116  relatiii<^'  to 
CMlilaBte  or  order  allowing  costs  can  only  cumc 

■  operation  when  the  action  is  tried  in  the  High 
It.    This  result  was  relied  upon  by  the  app»el- 

s  counsel  as  a  ground  for  holding  that  section 
had  no  aj^lioation  to  actions  brought  in  the  High 
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Court,  and  ordered  to  be  tried  in  a  county  eonrt 
under  section  65.  If  the  last  part  of  section  65  wae 
an  enactment  that  the  oosts  should  be  allowed  in  all 
cases,  partly  ou  the  county  court  scale  and  partly  on 
the  lligh  Court  scale,  his  argument  would  bo  very 
strong.  But  if,  as  we  think,  the  last  part  of  section- 
ed is  only  a  direction  as  to  the  taxation  of  the  costs,  if 
any,  which  one  party  is  to  pay  to  the  other,  the  argu- 
ment loses  its  forc(>. 

Again,  it  was  lurged  that  the  costs  referred  to  in 
section  116  were  not  all  the  costs  of  the  action,  but 
oidy  those  inouned  in  the  High  Court ;  and  that  in 
a  case  brought  in  tlie  High  Goort  and  ordered  to  ba 
tried  in  the  county  court  under  section  6.5,  the 
plaintiff  might  lose  the  costs  incurred  by  him  in  the 
High  Court,  and  yet  recover  the  costs  inetirred  by 
him  in  the  county  court.  For  this  construction 
reliance  was  placed  on  Armitayc  v.  Fitou.  But  iritt 
deferanoe  to  toe  learned  judges  who  decided  that  case, 
we  tiiiiik  the  lang^uage  of  aeotion  116,  H  it  applies  at 
all,  is  too  clear  and  unambiguous  to  be  confined  to 
p>art  only  of  the  plaintifTs  coat^.  In  the  cases  to 
which  the  section  applies,  if  the  2)laiutiif  recovers  lesa 
than  £20  in  an  action  founded  on  contract  the  section 
says  "  he  diall  not  be  entitied  to  any  oosta  of  the 
action,"  unless  he  gets  audi  a  certificate  as  is  after-^ 
wards  mfutioued,  and  which  iu  an  action  ordered  to 
be  tried  in  a  county  court  under  section  ')>  the 
plaintiff  cannot  get.  For  these  reasons  wo  are  of 
opinion — first,  that  the  rules  laid  down  in  clauses  L 
and  2  of  section  116,  depriving  a  p^""t'^  of  oosia, 
wholly  or  partially,  are  appTicabfo  to  all  actions 
brought  in  the  High  Court  which  might  have  been 
brought  in  the  county  court,  whether  tried  in  the 
High  Court  or  ordered  to  be  tried  in  the  county  court 
unaer  leotion  65;  and»  aeoondly,  that  those  rulee 
apply  to  all  the  ocsfo  of  audi  araons,  and  not  only 
to  so  much  of  them  aa  in  n  ease  ordered  to  be  tried  in 
the  county  court  have  been  incurred  previously  to  such- 
order.  The  judgment  appealed  from  must  bo  affirmed^ 
and  the  appellant  must  pay  the  oosts  of  the  appeal. 

Apptai  diimiued. 

SoUdtor  for  the  aspdlaat,  Amy  Plwn/V«y. 
SoUcitors  for  llie  reapondant,  Frimett  iiyres,  it 


From  Chan.  Div.  \ 
(Lord  Esher,  M.R..  and  [  Xanh  98^- 

lindley,  L.J.)  ) 

In  re  Tabn.  (a.) 

PracHm  Tnterfttadu — Apptal — Dtcuion  in  tummary 
manner— Common  Law  Froeedun  Adt  1660  (23  <fe  Si 
Vict.  c.  126),  s.  n—Ord.  67,  rr.  9,  11. 

]\'iirre,  upon  an  iiiterplcadrr  summons,  the  queMion  it 
one  of  law,  and  the  judge  deddee  it  under  oro.  A7»  r.  9^ 
un'thout  directing  an  i$iue  or  a  tpeeial  cose,  ht$  deeMon- 
ia  a  decition  in  a  summary  manner,  and  is  final  and 
conclusive,  attd  there  i*  no  pouter  to  give  Uave  to  appeal. 

Appeal  foam  an  order  of  Kekewioh,  J.,  at  ohamben 
upon  an  intiplaader  summons. 

Certain  furniture,  having  been  seized  in  execution, 
was  claimed  by  the  triistees  of  the  debtor's  marriage 
settleanflnt.  An  inteqpleader  anmmons  was  taken  out 
hekm  KAewidi,  J.,  in  duunbera,  and  the  learned 
judpre,  as  the  question  was  one  of  law,  the  foots  not 
being  in  dispute,  decided  the  question  himielf,  under 
ord.  67,  r.  9,  in  favour  of  the  oxecnlinin  otaditart 

(a.)  Bapoitad  if  W,  F.  Barky,  Eaq.,  BawfoforM** 

Law. 


WiiiTK  e.  CoiTEN.— In  be  Tarn. 
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without  directing  on  issue  or  onlerin^  a  special  case 
to  be  stated,  and  certified  that  he  did  nut  require 
further  argument.  , 

The  claimants  ap(>ealed. 

Buckliij,  Q.f'.,  ttud  Sarjaat,  for  the  claimants, 
took  the  preliiniiiHry  objt'ction  that  no  appnil  liiy, 
upon  the  ground  that  this  was  a  decision  of  the  judge 
;in  a  summary  manner,  and  tiliat  Old.  57,  r.  11,  the 
deouunwM  final,  •ad  imv*  to  ■ppwlooald  not  be 
.j^nmtfld. 

They  Tofprrfvd  to  IVaf^ltoutt  v.  GilbM,  15  Q.  B.  D. 
569,  33  W.  K.  Dig.  1j8;  Ltion  v.  Murrii,  To  W.  R. 
707,  19  aB.  D.  13!);  D,4<U  v.  Shrpfurd,  2}  W.  H. 
322.  1  Ex.  D.  7o;  liryuut  v.  limdimi,  34  W.  K.  496, 
17  «.  B.  D.  128 ;  Daw»on  v.  Fox,  33  W.  E.  514,  14 
•Q.  fi.  D.  377 :  Common  L»w  Pnwednr*  Aok,  ISaO,  a. 
17;  oid.67,  zr.  8,  9,11. 

(kadKuMorpt,  <]}.('.,  and  F.  Dodd,  for  tHe  execution 
4MAttan,  eontooded  that  tho  authotitiM  only  want  to 
tUs,  tiiAt  tiie  deoMon  of  a  judge  in  a  wommary  man- 
ner undor  mlo  S  wiis  final,  and  tiiiit  no  leave  to  appeal 
cuuld  bo  given  ;  but  that  ii  decision  under  rule  9  was 
not  a  decision  in  h  suimiiury  luaimer,  and  under  rule 
11  leave  to  appeal  could  be  given.  The  judgu  certi- 
fied that  he  did  not  require  further  argument,  and 
that  amonntad  to  laava  to  appeal.  Saotion  17  of  the 
Oommon  Law  PmaadBfa  Aat,  1660,  aaid  notidoir 
about  lenva  to  anpedi  and  to  thia  extant  was  altared 
.by  rule  11. 

Lord  ESHBR,  M.B.— Beifm  the  Jndioatnre  Acts 
snd  Bnlea,  by  reason  of  the  Common  Law  Procedure 
Act,  1860,  and  tho  earlier  Interpleader  Act  (1  &  2 
Will.  1.  fi.  'j^j,  evi  rj'  dcciaion  of  a  judge  in  an  inter- 
jpleader  matter,  where  h^  did  not  direct  an  issue  or 
ondor  a  ipacial  case  to  he  stated,  was  a  dedaion  by 
lilm  In  a  aamnuuy  manner,  and  no  appeal  lay.  That 
waa  like  state  of  uie  law  when  the  Rmes  of  1889  were 
framed.  The  next  inquiry  is  whether  those  rules 
have  made  imy  alteration.  The  matter  is  full  of  diffi- 
culty :  but,  as  I  undentand  the  deciHiouB  of  the  Court 
of  Appeal,  they  lay  it  down  thut  the  roles  did  not 
intond  to,  and  did  nut,  make  any  alteration  in  tlda 
reraeot.  Aooordingly,  where  there  waa  no  apptaX 
Mora  liuae  ndea,  no  ejmeal  ia  now  given. 

In  the  present  case  Kexewich,  J.,  decided  the  ques- 
tion without  directing  an  issue  or  ordering  a  special 
case  to  be  stated.  Kis  decision,  therefore,  was  a 
•decision  in  a  summary  manner,  and  no  appeal  lies. 

LUDLKV,  L. J. — I  am  of  Urn  Mane  opinion.  V  fhe 

rules  had  stood  alrMic  I  should  have  tluiqgiit  that  tbore 
would  have  bct'ii  an  appeal  from  a  dsctsion  of  a 
judpo  under  rule  9.  But  rule  11  conimencc!s  with  the 
words  "  except  where  otherwise  provided  by  statute," 
and  when  the  statutes  are  looked  into  I  cannot  see 
that  than  iaauuh  of  rale  11  toft.  Under  aeotian  17 
(wUdh  Ii  alfll  im.  lone)  of  the  Oommon  Law 

■Oadan  Aot»  IMO^  aoapp^'al  lay  fn^m  the  de^jision  of 
a  lodge  at  ohanuwrs  under  section  14,  which  corre- 
sponds with  ord.  o7,  r.  8,  nor  under  section  15,  which 
corresponds  with  rule  0.  So  that  when  one  looks 
into  the  statotes,  which  hgrnda  11  are  made  appUo- 

.able,  as  to  iatardtedar  jnemiSnmt,  it  is  aaan  that 
no  appeal  in  either  ease  Bee.    Bnle  11  Is  v«ry 

.-awkwardly  drawn,  and  the  difficulty  can  only  be 
adved  by  looking  out  of  the  rule  at  the  statutes  still 
in  force  which 


SeUoitoirs  for  the  appeUanta,  iWrcAoljs. 

Solioiton  lor  Oo  nqpondflnta,  LongKbcrough  & 
>a«dge. 


Rom  Oban.  Dir.  \ 

(Lindley,  Bowen,  and  \  Nor.  9,  U;  Wk  1 

A.  L.  Smith,  L.JJ.)  ) 

Datd  9.  8aani.  («.) 

Vendor  and  purchaser — Cweiuiiit — Iniplinl  ror'miiU— 
Titie — "  Bemficial  owner" — Fraud  o/  thirdpar^f— 
Conveyancing  and  Law  a/  iNfpw^  Jc<;18m(4I^ 
45  Vid.  c.  41),  «.  7  (1)  A. 

In  1885,  the  d^tndofti,  being  tenant  /or  li/t  of 
osrfam  landf  grcuUtdltB, «  Imm/or  nindy-niNc  yim. 
B.  executed  three  nutr^mget,  bv  teay  of  tub-demm,^tkt 
Umd  $0  leaded  to  him.    In  June,  1A87,  B.,  aihmgUUI 

owner,  aurrettderttl  tht  It^h  to  tl,r  dfff icl'iui  frr  valmbU 
conaideratum,  iritkout  dischniny  tite  miirt^ivj'i.  A  j'rrc 
days  later  the  dt/tudant,  ''at  beneficial  owner,"  n.u'-ij'xl 
the  land  to  B.  in  fee.  B.  subsequently,  at  bentjictal 
owner,  convened  to  the  plaintiff  in  fee  far  voJ^nMit  am- 
sideration,  toithout  diecloeing  the  exiitmet  Its  SHrt- 
yiyes.  In  an  actioti  by  the  plaintiff  againd  the  d^fiad' 
tint  for  breach  of  the  covenant  for  title  implied  fcy  viriut 
of  tection  7  ( 1 )  A  of  the  Convegancing  and  Law  oj 
Pro})erty  Art,  1HS\,  by  reaaom  kit  wiawyBaii  ll  B. 
"  at  beneficial  owner," 

Held,  that  the  exietenee  of  the  mortgages  created  bg  IL, 
which  emutituted  a  d^eet  m  (As  rff^Maaf s  M* 
from  an  act  done  by  the  d^/lmda$a  to  tohUA  tie  imfUd 
cov'  iMu!  eA-^iidfd,  and  that  he  had,  thrr</~Tr\  (nntinitted 
a  brearl,  of  such  covenant;  and  that,  inasmtKA  (u  (A» 
covenant  iea«  one  Ufhich  ran  voith  the  land,  ami  tht 
plaintiff  sued  at  aatignee  of  the  land  in  rwpid  ^ 
privity  of  estate  at  di^mguiehedfmmfruritgf^eietmd, 
the  defettdunt  coald  not  ttttamtMf  td  m  Atfmii/ 
B.,  by  tehich  the  breach  had  been  inthMM,  oiaaaaMV 
to  the  plaintiff's  claim. 

Decision  ofRomer,  J.,  nvrrnrd. 

Appeal  from  a  decision  of  Romer,  J. 

The  facts  are  considen-d  to  sufficiently  appoAr  frou 
the  headnotc  and  tho  judgments  of  the  Lords  Ja>- 
tioes. 

fiomec.  J.,  haid  that  the  daiendaBt  had  not  oom- 


TTaldaw,  Q.C.,  and  IT.  /?.  Sluhl'ii,  for  the  appe- 
lant.— The  defendant  liaa  conimittcd  a  breach  of  ha 
covenant,  Hn  h;ia  himself  done  something  which 
prevents  his  having  a  good  title  to  convoy  so  u  to 

five  quiet  enjoyment  of  the  land  free  from  incum- 
ranoe.  Hahuaota;imLwhathabBi»auMdtof;i««, 
andfif  aauoi  ImSm  to«dv»wh«t  ha  hatnotftt 
to  |^f«»  ao  nutoh  tEa  worse  lor  him. 

Xr'-i'Ur.  O.  f'.,  and  Macnaijhfen,  for  the  respoiAat— 
No  breach  has  been  coininitted.  If  the  appelhatt 
oont^tion  is  right,  it  comes  to  this,  that  tho  coTeniBt 
for  title  is  an  absolute  warranty,  which  it  is  not- 
Krnwning  v.  Wriyht.  '1  Bos.  &  P.  13  (see  per  Lonl 
Eldon,  OJ.,  atp.  22,  and  per  Boiler,  J.,  at  p.  27). 
Sugden  Yand.  and  Pttrok.,  14lh  ad.,  p.  605,  ch.  i^. 
8.  'I,  sub-section  3.  The  covenant  ia  ol)»ioiislyhoio» 
by  the  introductory  words  of  the  daose.  The  «" 
feii'laiit  W!i8  a  purchaser  for  vahie  froui  Baylis.  Tbf 
surrender  whica  he  took  was  perfectly  good,  he  got 
back  the  tM9i  ha  lud  crested,  and  the  conoealment  of 
theanb-toaaea  was  a  f  caod  and  a  orime— it  is  made  ■ 
ndademaanonr  by  stalvto— and  he  oonld  not  pri>t«;-( 
hinisolf  against  a  crime.  It  was  not  the  defendant  i 
act  or  ill  any  way  through  him  that  tho  mortgap 
were  fraudulently  concealed.  [BowKX,  LJ^.— 
IMirted  with  the  right  to  possession  and  did  notgst* 

(o.)  Beported  by  Abthub  Lawbkxob,  Bsq..  Bar- 
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W:  wM  not  that  somothing  "omitted"  with- 
lii  TOTeiinnt  '  ^  No  ;  ciinveyancOTS  put.  in  or 
Hiw  out  the  ■word  "  omittixi  "  indifferently  ;  they 
m,  "done,  omitted,  or  knowingly  sufTered'*  and 
"dSM  or  knowins^y  tttOearei. "  wiui  indtffierenoe :  Me 
Dnidm'i  Pcaoeacnta.  [Bomv,  J.— I  do  not  fed 
nrt  that  they  do.]  The  preeenoe  of  the  word  merely 
aant  that  the  covenantee  most  use  all  reasonable 
antlftbannem  m&n,  and  that  the  defendant  has 
An.  He  "suffered  "  rather  than  "omitted"  some- 
thing and  then  unletM  ho  has  "knowingly  suffered" 
ie  coTcnant  does  not  apply.  Again,  if  there  has 
km  a  bnadi.  tlie  plaintiff  is  not  in  a  better  poittion 
tin  Us  assignor,  Baylis,  the  original  covenantae : 
Ttfhr  T.  Nftdham,  2  Ttan.  282 :  Baylis  has  inoapad- 
tattd  himHolf  by  Jiii  fkaad,  and  Ida  aarignim  ia  aqnallj 
impAdtated. 

Haldane,  Q.C.,  in  reply. — What  word  is  more 
iptthan  "oniittt^d"  to  express  what  the  defmdant 
laiiMRt  aetnally  done,  in  lailiiw  to  get  in  tha  ont- 
teil^g  Bortcagii  or  to  pravida  agUHt  tiiem  ? 

Cnr,  mitt,  twK. 

Febraary  3. — Likdley,  L.J,,  read  a  wrifton  jiulg- 
amt,  to  the  following  effect : — By  a   deed  dated 
hsB^  16,  18HT,  ^e  defendant,  Sabin,  conveyed  some 
"   '    '    for  TalnaUa  oonaidiBra- 

for 


kad  to  a  lir.  Baylia,  in  lae 
to.  8Am,  wbo  waa  the  i 


Ins  ibither's  will,  and  convoyed  under  the 
ytmn  eonf erred  on  t/'nant«  for  life  by  the  Settled 
LaodAct;  he  conveyed  a«  "  beneficial  owner."  He 
dad  not  expressly  enter  into  any  covenants  for  title ; 
Int  the  vcndor'a  OOVmBl  for  title  set  oat  in  section  7 
(l)Aof  the  Qommuimm  Act,  1881  (44  ft  46  Viot. 
ii41).nHt1>3rtfartA0fc  batrartad  oortafaMd  in  tiM 
aamjance.  Tha  nlailltiff  ia  flie  {present  owner  of  tho 
kad;  he  claims  tnrongli  Baylis,  and  contends  that 
he  is  •  utitlwi,  afl  Baylis's  grantee  of  the  land,  or,  in 
ether  words,  as  his  assign,  to  the  benefit  of  the  cove- 
a«t  for  title  to  which  I  have  referred.  This  action 
ii  hraoglit  by  the  plaintiff  againat  tha  defendant  lor  * 


1  conveyed  to  Baylis  the  property  was  subjoct  to 
tittwoatstanding  inortgageH  and  that  Sabin,  there- 
hfe,  was  not  in  a  position  to  convey  the  land  in  fee 
^  from  inoambranoee,  which,  the  rA^ntitt  cootands, 
iivhat.SahmjpBfessedtodo.  The< 


|>aiUn  vlMB  ha  aoMvyad  «»  Bmlia.    They  had 

MB  created  by  Baylis  himself,  and  must  have  boon 
kttWB  to  him,  and  have  been  oonoealed  from  Sabin. 
Tb^T  arirtf'  in  this  way.  On  tho  24th  of  June,  1885, 
''Uia,  who  was  tenant  for  life  of  the  land  in  ques- 

gnnted  a  lease  to  Baylis  for  ninety-nine 
7WI.  In  1885  Baylto  flaaontad  three  mortgagee 
<<ft»laadao  leaasa  to  Mm.  Theae  nortgages  were 
•«3>-leas«  by  way  of  mortgage.  On  the  .5th  of 
^■ne,  1H87,  by  a  deed  indorst-d  on  tho  Iwise  of  the 
Mthof  Jane,  l^*;s.j.  Baylis.  as  bcneticial  ownor,  sur- 
"•Ared  that  lease  to  Rabin.  The  sub* leases,  of 
were  not  merged  or  extinguiidhad  1^  this 
niadar,  and^^y  ara  the  inaunomnoaa  *t^hMt 
^'^^^  va  phinnB  aeAa  to  he  fadaniidfled  hy  flaUu. 
^no  ijncetions  were  discussed — viz.  (1)  Whether 
■■■^  flovenant  extended  to  these  incumbrances  - 
If  it  did,  tlien  whether  the  ]ihuntiff.  who  claims 
'iiTOu^h  Bayli."*.  is  in  a  better  position  than  Baylis 
'l_^A  tM>  hiniB<>lf  if  he  were  aoiBg  on  the  covenant. 
^  fiiat  question  waa  dasUUd  acainBt  the  plaintiff 
Ttoiflr,  J.,  and  Ikm-tet  deoUen  mm  appeal  is 
■"eiJit.  On  looking  at  the  covenant  set  out  in 
*t*i<m  7  (1)  A  of  the  Conveyancing  Act,  1881,  it  will 
*        that  the  covenants  for  right  to  convey,  for 

snjoyment,  freedom  from  incanUmnoea,  and 


for  father  aaaanDoeaM  net  foor  separate  and  dia- 
tinct  covenants,  but  parts  of  one  entire  covOTiant 
beginning  with  and  controlled  throughout  by  the 
words,  "  That  uotwitstanding  anythiu>^  by  the  persou 
who  so  conveys  or  any  one  through  whom  he  derivea 
title  otherwise  than  by  porohaae  for  value."  Ihaaa 
worda  laodar  »  vandor'a  eoraBaat  a  onalifiad  oovan- 
ant,  and  not  an  ahaohite  warrant  of  title,  aa  ielha 
covenant  by  a  mortgagor  who  conveys  as  beneficial 
owner  (see  clause  C  of  the  sanie  section).  Tho  statute 
has,  in  this  ri'«i>ect,  following  the  lont^-LstablisliLHl 
and  well-known  practice  of  conveyancers,  tia  may  be 
seen  from  Browning  v.  Wright^  2  Bos.  &  P.  18, 
Chmtk  T.  Brown,  16  Tea.  263,  and  the  oidinaxT 
fonia  of  oonveyanoee.  Bnt,  aMioagfa  a  TeBdora 
covenant  for  title  is  not  an  absolute  wiirranty  of  title, 
it  is  very  wide.  Thu  Jicts  luid  omissious  cuveimutt'd 
against  are  rr-ducible  to  four  heads — viz.,  (1)  the  iw:t3 
and  omissions  of  the  vendor  himself ;  (2)  the  act^  and 
omissions  of  peraona  through  whom  he  claims  other- 
viae  than  Ijy  porohaao  for  value ;  (3)  the  acts  and 
omissions  of  peraona  datming  through  him ;  (4)  the 

acts  and  omissions  of  iiersons  claiming  in  trust  for 
him.  Thpsfl  last  two  are,  it  ia  true,  not  tniumerated 
in  the  words  at  the  begriuiiiiif,'  of  t!:e  covenant,  but 
they  are  intooduoed  eiterwards,  and  may  be  vety 
important. 

In  tUa  yrtiaalar  oaae  the  aota  and  oboubom^ 
persona  ehttning  fat  trastforflahinmay  hadiiNgaidad 

as  immaterial.  The  acts  and  omissions  of  persons 
through  whom  Sabin  claims — i.e.,  Baylis — may  be 
also  passed  over  for  the  present,  Ix-causc  Sabin.  so  far 
as  he  claims  through  Baylis,  claims  through  him  by 
purchaso  for  value.  Let  us  then  L  uve  uut  the  second 
and  looxth  of  the  above  heada,  and  see  how  Safain'a 
eovenant  wdl  Ihen  stand.  It  win  ton  tima  Xhw 
notwithstanding  anything  by  the  person  who  00  OPIl* 
veys  (i.e.,  Sabin)  made,  done,  executed,  or  omitted  or 
knowingly  suffered,  the  jwrson  who  so  conveys  (i.e., 
Sabin)  has  full  power  to  convey  the  subject-matter 
expressed  to  be  conveyed,  and  that,  notwithstanding 
aay^inff  as  aforesaid,  that  snbjeot-matter  shall  rsoiaia 
to  and  be  (quietly  entarad  mxm,  reoelved  aadhdd, 
occupied,  enjoyed,  and  taken  by  the  person  to  whom 
the  conveyance  is  expressed  to  be  made  {^i.f.,  BayHs) 
and  any  jterson  deriving  title  under  him  (/.'•.,  thu 
plaintiff  David),  and  the  benefit  thereof  shall  be 
received  und  taken  accordingly  without  any  lawful 
interruption  or  distnrbanoe  by  ue  person  who  so  con- 
veys (i.f.,  Sabin)  or  any  person  rightfully  claimiag  or  to 
claim  by,  through,  or  under  the  person  who  so  oenvers 
[i.e.,  Baylis's  iucuuibmncers  claiming  immediately 
through  him,  but  also  claiming  through  Sabin),  ainl 
that  freed  and  discharged  from  or  otherwise  by  tho 

Serson  who  so  oonvevs  (i.e.,  Sabin)  aniBdently  in- 
emntfied  againat  all  aooh  eatatoi^  iwoiimhraiinaa, 
claims,  and  danaada  as  either  before  or  after  the 
date  of  the  conveyance  {i.e.,  Sabin's  oonveyance) 
have  been  or  shall  be  made,  occasioned,  or  suffiarea 
by  that  pwrson  {i.f.,  the  person  who  so  conveys  - 
i.e.,  Sabin)  or  by  any  person  rightfully  olainiing 
fay,  through,  or  under  the  person  who  ao  convqra 
(<.«.,  Sabin) ;  and,  foithar,  that  the  person  iriu>  ao 
conveys  (t.^.,  Sabin)  and  eveiy  other  person  righto 
fully  claiming  any  estate  or  interest  in  the  subject' 
matter  of  the  conveyance  by,  through,  or  undiv 
the  person  who  so  conveys  [i.f.,  Baylis's  inoum-  ■ 
brancers,  claiming  immediately  ttirough  him,  bat 
mediately  through  Sabin)  will  from  time  to  time  and 
at  all  timea  after  the  date  of  the  coBTcyaaoa  (he., 
SaMtt'a  aoBveyance),  ontiieiaqiieatandattiia^atof 
any  person  to  whom  the  conveyance  is  ex^rsssed  to 
be  nuuie  {i.e.,  Baylis)  or  of  any  person  denving  title 
under  him  {i.e.,  the  plaintiff),  execute  and  do  all  such 
lawful  assaranoes  and  things  for  further  or  moro 
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perfectly  asaaring  tbe  mbjeot-nmtter  of  the  ocmTey- 
anco  to  the  porRon  to  whom  the  convcyanco  is  made 
{i.e..  Bay  lis),  and  those  deriviiig  title  under  him  (i.e., 
tlie  plaintifif),  as  by  him  or  them  or  any  of  them  shall 
be  reasonably  required."  Dm  ooTetwot  in  terms 
•xtends  (1)  to  the  term  cwtod  hy  Sabm  himself, 
and  (2)  to  the  undetkam  ewted  bgr  Bayli**  who 
oUumea  through  Sabin. 

Let  uB  consiuer  these  a  Httlo  more  closely.  Although 
the  tenn  created  by  tSabin  in  favour  of  Baylis  was 
afterwards  surrendered  and  no  longer  exiMts  au  u 
separate  and  distinot  tenn,  still  it  is  not  wholly  ex- 
tingaJdiad  etai  at  law.  The  snnender  of  tiie  term 
oo^  opeiated  as  an  assignment  of  the  surrenderor's 
interest  in  it— see  Co.  Lit.  338b ;  1  Wm.  Saond.  235o, 
ni't<^  III  ;  Davenport's  ca$v,  8  Co.  145b ;  Hellor  y.  Wnt- 
l:ius,  h.  K.  9  Q.  B.  4(>0,  22  W.  R.  Dig.  127.  The  term 
was  not  merged  in  the  Mense  of  being  extinguished 
for  all  purposes.  The  tight  to  the  possession  of  the 
land,  to  hold  and  enjoj  it,  created  bj  Sabin  still 
mit/bt,  although  for  purposes  of  securing  money  only ; 
Imt  fhe  oonliniud  ezutence  of  this  right  constitntes  a 
defect  in  Sabin's  titli>,  unci  it  is  a  defect  of  his  own 
creation  arising  from  fin  net  (I<iue  by  himself.  Further, 
the  incumbranc^'rs  claim  through  Sabin  himself, 
though  their  claim  through  him  is  based  immediately 
on  what  was  done  by  his  lessee.  The  plaintiiPs  case 
ia  iharaftea  btovgl^^  directly  within  the  words  of  those 
parla  of  Ssliin*!  oovenant  which  relate  to  quiet  enjoy- 
ment and  fiwdom  from  iticumbrances  and  further 
assurance.  The  iiuuimbrancera  "  claim  by,  through, 
or  under  the  person  who  so  conveys  " — i.e.,  the  vendor 
Sabin.  So  that  this  case  is  really  brought 
Hfithin  the  words  of  every  part  of  the  covenant, 
oomfining^it  tlitoiu^toafc  to^  tin  aeta  of  Sahiii  and  of 
penoBS  wamJng  tnKmgh  hin. 

TUs  view  of  the  co-sf  n  nders  it  unneoessarj-  to 
decide  whether  Sabin's  omisaion  to  fjet  in  the  under- 
leases would  of  itself  amount  to  a  breach  of  bin  cove- 
nant. Upon  this  point,  therefore,  I  will  say  no  more 
than  that  as  he  knew  nothing  about  them  he  did  not 
knowingly  suflEsr  than  to  ramain  outstanding:  and 
aUiioaipnInonaMiiw  beomHted  to  get  them  in,  I 
see  no  answer  to  his  counsel's  contention  that  if  a 
vendor  who  taltes  all  reasonable  care  is  liable  for  not 
getting  in  an  incumbrance  of  which  he  knows  nothing 
the  statutory  covenant  would  really  be  a  warranty, 
which  it  clearly  is  not.  But,  even  if  Sabin  is  not 
liable  for  his  oimoBiiMion  togst  in  thaea  wndariaasM, 
I  am  by  iK>  meaoa  elaar  Hut  ha  is  not  UaUe  tor 
BnylU's  omission  to  get  them  in.  Sabin's  covenant 
extends  not  only  to  the  acts  but  also  to  the  omissions 
of  those  who  claim  under  him  ;  and  the  fniudident 
comoealment  from  him  of  these  incumbrances  does  not, 
hi  nqr  opinion,  affect  the  construction  of  this  part  of 
the  eovanantt  and  doeaaot  danriTO  the  plaintiff  M  any 
righta  wfaloh  he  wools  ofliarvraM  have  agahiat  SslUn. 

It  must  not  be  overlooked  that  this  is  not  a  case  in 
which  a  vendor  creates  an  incumbrance,  then  sells  the 
fee,  then  repurchases,  and  afterwards  sells  again  with 
the  ordinary  covenant  for  title.  The  covenant  by  a 
TCttAor  in  fee  is  not  understood  tstending  to  acts 
dooa  ureviooaly  to  the  last  preoadiqg  «la.  On  eaoh 
■ale  nie  tifle  »  hiTestigated,  and  eoBvayaneew  ata 
OOntent  with  a  series  of  covenants  of  title  each  of 
which  covers  the  time  which  has  elapsed  since  the  last 
covenant  from  a  vendor  in  (oq.  The  covenants  set 
out  in  the  Conveyaacing  Act  must  be  conHtmed  with 
reference  to  the  ordinary  oointa  of  huainuss  in  sales  of 
land  and  to  the  praotioa  of  ooanfanoers.  This  is  the 
trao  answer  to  aaaoy  of  fha  eans  ingeniously  sug- 
gested in  argument  with  a  view  to  show  that  the  con- 
struction adopted  by  liomer,  J.,  was  correct. 

But  reiiancij  is  placed  upon  the  protection  affonied 
to  tiabtn  as  a  purchaser  for  valoe  from  £a^Us.  The 


words  "  otherwise  than  by  purchase  for  value  "  have,, 
however,  no  reference  to  the  covenantor's  own  acta  or 
omissions  since  the  last  sale  of  the  fee,  nor  to  the  acts 
or  omissions  of  persons  claiming  through  him. 
Those  words  are  confined  to  acts  or  omissiooa  of  per» 
sons  thzoiigh  whom  he  claims  since  the  last  sab  ol 
the  property.  They  would  protect  SaUn  from  UshOity 
in  respect  of  what  Baylis  did  if  the  only  oonnecticn 
between  them  was  that  Sabin  derived  title  through 
Baylis,  but  the  words  in  question  have  no  appliuition 
to  his  liability  for  what  he  did  himself  nor  to  his  lia- 
bility for  the  acts  of  persons  claiming  through  him, 
and  these  include  Baylis  himself.  The  defeooe  baied 
npon  the  words  "  otherwise  than  by  porohass  for 
value  "  cannot  be  sustained  onless  the  tme  oonstrae- 
tion  of  the  whole  covenant  is  that  an  incumbnmw 
specially  excepte<l  from  one  class  of  acts  and  omi*- 
aions  covered  by  it  is  als  )  excluded  from  the  other 
classes,  or,  in  other  words,  from  the  whole  covenant. 
But  soch  a  oooatrootion  is,  in  my  (pinion,  inadmis- 
sible; it  is  inconsistent  with  the  oonstuit  m  ofUe 
disjunotiTe  **or,"  which  is  employed  is  oidsr  t» 
enlarge  and  not  to  dimitiish  the  acts  and  omissions 
covenanted  against.  Ix!t  us  suppose  that  the  t<?nn 
had  been  granted,  not  to  Baylis,  but  to  a  third  person 
who  created  incumbrances,  and  then,  concealing 
them  from  SaUnt  surrendered  the  term  to  him,  lad 
that  iMthen  oonvayed  the  fee  to  Baylis,  who  ilhf 
wards  conveyed  it  to  the  plmntiff.  aaA  tiiat  hm 
the  case  thf^  defendant  would,  in  my  ©innion.  b 
plainly  liable  on  his  covenant,  I  cannot  see  that  he 
IS  less  so  by  reason  of  BayUs  being  the  gnvttt  sf 
the  term  and  the  creator  of  the  incumbrances. 

It  was  also  urged  for  the  defendant  that  the  tnjary 
_jd  damMa  to  the  plaintiff  ware  the  dtreot  ra«K  of 
what  Bayfii  did,  and  not  of  what  fhe  deftednldid. 


and  that  the  dainnpes  sufTered  by  the  plaintiff  were 
too  remote  to  Im»  attributable  to  the  defendant's 
breach  of  Ilia  covenant.  Jiut  the  damagf*  sustained 
by  the  plaintiff  are  directly  occasioned  by  the 
inability  of  tbe  defendant  to  make  a  good  title,  and 
that  inaUlitiy  adsas  Iroin  hai  own  aot  aa  well  ss  fnm 
the  aoti  of  a  pooB  cMnhig  tiiioagh  him,  as  abmy 

pouited  Ollti    Aom  this  point  of  view  the  dMMfl 

sustained  by  the  plaintiff  is  not  too  remote. 

Having,  for  the  above  reasons,  arrived  ftt  the 
conclusion  that  upon  the  true  construction  of  the 
covenant  Sabin  has  committad  »  breaoh  of  it,  I  p^^ 
on  to  oonddor  whathar  ha  aan  avail  hinialf  as  sgainst 

tihe  plaintiff  of  any  defsnee  wfaiclh  hsIVoold  hsve  rt 

law  against  Baylis  if  Baylis  were  the  plaintiff  in  taS 
action.  Let  us  first  consider  the  effect  of  Bayht'* 
fraud  on  Sabin  when  Sabin  conveyed  the  fee  to  him. 
The  fraud  committed  by  Baylis  in  oonceaUofi  the 
ineanhnaoes  v^ien  he  surrendered  fhe  term  and  took 
a  conveyaooa  ol  tha  fee  did  not  prevaot  the  leo  Iron 
)>assing  to  Mmself.    Moreover,  the  oofWMit  for 

title  contained  in  the  deed  convepng  the  fee  wssiwt 
void,  but  voidable  only  ;  it  was  Sabin's  deed  tai 
covenant;  non  tstjai-tnm  could  not  have  be<ni  ple^k'^;''' 
by  him  to  an  action  brought  against  him  upon  it  evcii 
by  Baylis  himself  IWhdpdaltt  cote,  o  Co.  l^^V 
flafaia  mifht  ham  pJaadad  fraud  and  rssoiisBon  of 
ooutraot  aa  a  defonoe  to  soch  aa  actioD.or  he  could 

have  brought  a  cross  action    for  damages 
Baylis,  or  have  counter-claimed  for  daoiages  againw!| 
him.    But  it  is  plain  that  Sabin  could  have  no  crosl  | 
action  or  counter-claim  against  the  plaintiff  for 
damages ;  and  rescission  of  the  sale  of  the  land  to 
Baylis  ia  not  now  poMOila,  nor  do«a  tbe  defendant 
seek  to  reoohid  ft.  Tha  dwhwI  wIA  Bayb* 
voidable  against  him.  but  beeama  anavoidable  sfw 
ho  sold  to  the  plaintiff. 

Let  us  next  consider  the  position  of  the  pliun* 
tiff:  The  plaintiff'a  right  to  sue  in  this  case  u  4 
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nfht  to  sue  in  hU  own  name  at  common  law  aa 
pantee  of  the  estate  in  the  land  to  which  the 
bcoefit  of  the  defendant's  oovenant  for  title  is  an 
iftddCTit:  see  MiMlemore  Gi)ndah,  1  Ro.  Ab.,  521 
S.  PI.  6 ;  s.  c.  Cro.  Car.  503-500,  and  1  Srnith'n  L.  C. 
titii  ed.,  p.  ST.    And  for  the  roasous  I  huve  alreuily 

S'ren,  fruml  ou  the  part  of  thepersuu  through  whom 
>  pUintiff  claims  oaonot  f ontish  »  defence  to  an 
icban  on  8n<di  s  oovonant,  noristiiere  any  oasswhloh 
*bow8  that  it  can.    Although    the  bfiicfit   of  the 
defendant's  covenant  with  Baylis  runs  with  the  land, 
tad  the  plaintiff  can  sue  on  it,  the  fraud  committed 
1^  Bwrhs  on  the  defendant  was  •ersonal  to  Baylis, 
mA  &m  not  ran  with  the  UmcT,  and  does  not  in 
any  way  affect  the  plaintiff.    At  one  time  I  had 
lome  doubt   whether  the    plaintiff  could    bo  in 
a  Mtsr  position  at  law  than  the  original  covonantoo 
fbiongh  whom   he  claimed.     But  on  reflection 
I  liave  come  to  the  oonoliisioa  that  he  ia;  for 
tiw  light  to  ana  et  oonunoii  lew  on  »  ooffnaat 
iBBiun^  with  the  land  depends  on  and  u  e  oonse- 
qnpnco  of  the  ownership  in  the  land.    The  action  is 
brought  in  resptH:t  of  privity  of  estatti  as  distinguished 
from  privity  of  contract,  and  is  not  governed  by  the 
■msnilea  aa  an  action  hy  the  asaignae  of  e  oorenant 
graanded  on  privity  of  oontraot:  aae  Lmt*  t. 
GwjpW/,  8  Taunt.,  715;   Kingdon  v.  Notth,  \  M.  & 
S.  53;    Thnrsby  v.  Plant,  1   Wm.  Saund.,   'IM  a 
and  b),  which,  however,  was  an  action  on  the  statute 
3^  Hen.  6,  c.        by  the  asHignoe  of  the  reversion 
miOMt  the  Ie8Ho«.    In  equity  it  is  hardly  necessary 
to  sbwrre  that  theplaiutifrs  right  to  sua  u  unaaaail- 
abls.  The  plaintiff  is  a  pnrohaser  for  valne  of  the 
"•  gal  estate  without  nntic<'  of  liaylis's  fraud,  and  the 
defendant  cannot  set  up  any  equitable  rights  based  ou 
nch  fraud  as  a  defence  to  the  action. 

Ibe  iodgmsnt,  therafoi^  ainst  he  MTflcaad  and  be 
orianafor  the  plaintafP,  wiui  ooata  hero  and  below,  and 
•here  must  be  an  inquiry  as  to  damages.  The  result, 
nJlhough  arrived  at  by  technical  reasoning,  ia  conform- 
able to  good  sense  and  justice ;  for  Sabin  in  fact  pro- 
feaaed  to  oomTey  more  than  he  had  a  right  to  oonvejr — 
viz.,  an  estete  nrea  from  incumbrances  created  by  him- 
self or  by  any  person  claiming  under  hira.  Subsequent 
purchasers,  including  the  plaintiff,  paid  for  such  an 
••state,  but  did  not  get  it.  As  between  ihv  jilniutiff 
and  the  defendant  it  seems,  therefore,  only  right  and 
inst  that  the  loss  sustained  by  the  purchaser  should 
be  booM  Inr  thaTendor»  althoDgh  ao  oUwie  is 
shie  to  eitnflr  of  them,   flabin  in  hia  torn  is  entttlod 

ti-i  rtilrosH  ;igrainst  Tiaylis.  but  I  fan  tiutt  thia  light 

to  redress  has  no  practical  value. 

fiowEV,  L.J. — That  the  benefit  of  the  implied 
oof«Bant  created  by  aaotion  7,  aub-aeotion  1,  of  the 

Conveyancing  Act,  1881,  runs  with  the  land  cannot 
be  disputed.  The  real  questions  to  be  discussed  are, 
first,  whether  there  has  been,  on  the  part  of  the 
defendant,  a  breach  of  his  covenant ;  and,  secontlly, 
whether  the  defendant  can  now  avail  himself  of  the 
fcaad  of  BayJia  (the  plaintiff's  predecessor  in  titie)  as 
aa  answer  to  the  aenon.  After  much  consideration 
and  some  fluctuation  of  view  I  find  myself,  in  the 
end,  of  the  same  opinion  as  that  which  I  entertained 
at  the  concluRion  of  the  arguments. 

At  the  outset  it  ia  necessary  to  datannina  whether 
tbsre  haa  bera  any  breach  st  all  of  the  oovenant. 
The  learned  judge  below  held  that  there  had  been 
none,  uj«un  th.<  -ground  that  the  incumbrances,  con- 
iistmg  as  they  do  of  the  sub-leases  executed  by 
Baylis,  were  in  no  sense  the  act  of  the  defendant. 
But  the  point  is  not,  as  it  seems  to  me,  whether  the 
ineombranoes  are  themselves  the  act  of  the  defendant, 
hat  whether  the  defendant's  conveyance  does  all  that 
thadflfaklaiitoofvanMitacltheiit  ahoold.  ^virtue 


of  section  7  he  has  covenanted  that  he  had  full  power 
to  convey,  notwithstanding  anything  done  by  him- 
self which  ia  caloidated  to  affect  the  virtue  of  hia 
convejranoe.  What  has  he  himself  done?  In  1886 
lie  piirtrd  witli  u  ti  rm  of  years  in  the  land  and  with 
the  right  of  possea^iiou  in  the  land  during  that  turm. 
But  ror  his  parting  with  the  term — which  be  never 
re-aeqmndr^  would  have  had  egood  fee  aimple  in 
poasaaaion  to  convey  to  Baylis.  He  parted  wiQi  it, 
and  as  he  never  f^ot  it  back  he  wajj  unable  to  convey 
the  fee  with  posiessiou.  It  is  a  more  conveyancing 
illusion  to  suppose  that  the  defendant  ever  by  the 
so-called  surrender  of  1887  got  back  the  term  which 
he  had  granted  so  as  to  extinguish  it.  He  only 
recovered  it  mangled  by  the  sub-leases  and  shorn  of 
all  right  to  possession.  During  the  time  of  the  dura- 
tion of  these  sub-leases  ho  had  no  right  of  possfssinn 
to  give,  yet  ho  purported  to  sell  it,  and  covenanted 
that  he  had  e  gooa  litle  to  do  ao,  aotwifhatanding 
hia  own  acta. 

Id  opposition  to  thisTiewit  waa  argned  that  the 
datnaKo  caused  by  the  breach  arose,  not  from  the 
defendant's  act  in  parting;  with  the  term,  but  from 
incumbrances  subsequenUy  created  by  another  per- 
son. But  here  again  one  moat  not  hise  sight  of  tiie 
real  issue,  which  n  not  wheHier  tiie  act  done  by  the 
defendant  in  parting  with  the  term  led  directly,  and 
as  a  natural  consequence,  to  the  damage  suffered  by 
the  plaintiff.  No  doubt  between  the  defendant's 
parting  with  the  term  in  1885  and  the  damage  occa- 
sioned to  tiie  plaintiff  there  was  an  intermediate 
oaoae— •  ttoviw  actus  inUrvenient — without  which  no 
damage  would  have  occurred.  But  the  action  is  not 
for  damage  caused  by  wb.ut  tho  iL  f.  iidant  had  done 
in  1SS5,  bat  for  breach  of  limite<i  covenants  of  a 
Inter  date  for  tttki  for  qniet  enjoyment,  and  for 
freedom  from  inoDmlnanflaa.  The  plaintiff  haa  not 
got  andi  title,  ia  diatnrbed  in  his  enjoyment,  and  ia 
hampered  by  incumbrances,  and  the  act  of  the  defend- 
ant in  1885  is  a  cause  tint  (^ua  non,  an  act  notwith- 
standing which,  or  againat  iriueh*  theoorenaatae  wm 
to  be  secured. 

The  above  inteipretstioBof  aeotion  7,  aob^aaetion  1, 
leads,  no  doubt,  to  some  apparent  anomalies.  If  the 
defendant  had  never  had  any  interest  in  the  land 
before  ho  acquired  the  term  from  llayli.s  in  1H87  ho 
would  not  have  been  liable  for  tho  mischief  arising 
from  these  prior  incumltvnoaa.  Is  the  defendant,  it 
will  be  asked,  to  be  in  •  wonapoaitionhaoaaae  ha  had 
previously  possessed  the  fee,  or  tiie  term,  and  liien 
parttnl  with  it  in  1885  for  a  time  to  a  person  who 
defrauded  him  ?  Why — it  will  be  said — is  he  to  bear 
the  burden  of  the  fraud  of  another  person  in  one  case 
more  than  in  the  other  ?  The  eoswer  aeems  to  me  to 
be  that  the  Legislatmw  haa  ao  duatn  to  enact.  The 
language  hardly  admits  of  escape>  What  the  defend- 
ant has  "done" — to  use  the  expression  of  the 
sectitm — wius  io  part  with  tln'  term  and  the  right  to 
possession.  Let  us  therefore  suppose  that  for  the 
words  "enyfliing  dome  "  wo  were  to  substitute  in  the 
statutory  oovenant  an  equivalent  describing  in  detail 
the  thing  which  has  been  actually  done,  "nie  defend- 
ant will  then  have  covenanted  to  make  a  good  title  to 
the  fee  simple  in  possession,  notwithstanding  the  fact 
that  in  June^  188o,  he  parted  with  a  term  urefMSa^ 
the  right  to  poaaeaaioB  itaelt  Hia  only  enawar  ean 
be  tiiet  fhoQffh  he  parted  with  the  term  he  would 
have  recovered  it  intact  but  for  a  fraud  committed  on 
him.  This  is  not  a  defence  to  an  action  by  a 
covenantee  except  so  far  as  the  fraud  disquahfies  the 

Elaintiff  from  suing.  There  is  in  other  words  a 
reach  of  covenant,  oat  one  which  has  been  induced 
by  a  fraud ;  it  remains  to  be  seen  whether  the 
defendant  can  sot  up  a  defence  founded  on  this  fraud 
maiiut»aabaaqaaatioii4;Mi  parohaser  of  the  land. 
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I  answer  to  tho  first  inquiry  by  saying  that  there  haa 
been  •  bieaoh  by  tbe  drfendaat  of  the  atetiitory 
coTenant. 

"We  liave  to  coniridor  next  whether,  if  Baylis 
biuiself  had  been  the  plaintiff,  he  could,  after  the 
fraud  whidi  he  had  oommittfd,  have  nued  the  de- 
feoadaat  in  raepeet  of  aoob  a  breach,  and,  lastly, 
wheflier,  if  Baylis  oonld  not  do  so,  the  present 
plfiiiitiflF  is  involved  in  any  similar  difficolt}'.  A 
contruct  of  salt)  procured  by  a  inir(  ha8er*a  fraud  is 
not  void  at  law,  but  voidable.  Kven  as  ngmnst 
Baylis  the  defendant  could  not  have  pleaded  that  tho 
contract  of  sale  had  been  procured  by  fraud  without 
also  electing  to  rescind  the  contract  as  a  whole  and 
rpluming  the  purchase-money.  A  defrauded  party 
cannot  rcpuiUate  a  contract  in  part  only  ;  he  cannot 
nick  out  the  plums  of  a  bargain  into  which  be  has 
been  niiflled  and  reject  the  remainder.  But  there  is 
another  and  a  difntent  prinoipile  of  law  and  equity 
which  the  defendant,  irithont  rescinding  the  oontnust, 
mipht,  as  between  himself  and  Baylis,  have  success- 
fully invoked.  No  person  can  successfully  sue  for  a 
breach  of  covenant  when  the  breach  ha,s  been  occa- 
sioned by  his  own  fraud.  To  take  advantage  of  such 
a  breaeh  would  be  a  dlAonesty,  and  the  maxim,  "  Ex 
tin-j'i  ntitgii  mm  oritur  actio,"  though  usually  applied 
to  a  different  class  of  cases,  in  fact  covers  this.  To 
hold  otherwise  would  b<'  to  allow  a  man  to  recover 
damages  through,  and  to  make  a  profit  out  of,  his 
own  fraud.  To  any  action  on  the  covenant  by  Baylis 
the  defendant  might  tbereiofe  have  pleaded,  net, 
indeed,  that  the  oontnct  was  taduoed  by  Baylis's 
fraud — a  plea  which  f  ouM  only  be  pleaded  on  the 
terms  of  rescinding  the  ct^mtract  as  a  whole — but 
that  the  breach  of  the  contract  had  been  induced  by 
it.  Sooh  a  defenoe,  however,  is  one  that  would  he 
penooal  to  Baylis,  a  jMnonal  bar  or  exception  only 
rendering  him  unfit  in  the  eyes  of  the  law  to  sue  for 
this  TMirticular  brejich.  And  as  Baylis  could  not  sue 
for  tms  particular  brea^jli,  so  neithor  could  lie  ussigu 
the  rights  to  be  protected  against  this  particular 
breach  to  aaoiher.  If  the  present  plaintiff  had 
simply  been  an  assignee  of  the  rights  of  Baylis  under 
bis  special  covenant  to  be  protected  against  this 
particular  bre^ich,  tln'  plaintiff,  as  such  assignee, 
oould  not  have  been  in  a  better  position  tlian  his 
assignor.  But  the  plaintiff  is  not  suing  as  the 
aadgnea  of  a  cAeee  m  action,  but  as  the  assignee  of 
the  und  itself.  Wb  cause  of  aotkm  is  based  on  the 
original  liability  of  tlic  ci  tvoimntor  to  all  persons  into 
wliOHr  Lauds  tlie  laud  luiiy  come.  As  against  such  an 
assign  of  the  land  no  ploii  L'4in  prevail  which  is  in  the 
nature  of  a  personal  bar  only  to  the  original 
covenantee.  It  would,  indeed,  be  a  grave  matter 
to  add  such  an  element  of  hidden  danger  to  titles  of 
landed  property,  as  would  arise  from  sanctioniug  the 
idea  that  the  covenants  of  ii  conveyance  which  run 
with  the  land  cannot  bo  invukod  hy  &  bond  Jidf  pur- 
ohaser  against  some  breach  traceable  to  and  caused 
by  a  fraud  on  the  part  of  the  original  oovenantee. 
Tne  beneflt  of  the  covenant  runs  with  the  land,  but 
the  burdi  n  of  the  fraud  does  ii<jt.  On  this  point  also 
the  argument  of  the  respoudeul  seems  to  me,  there- 
fore, to  fail ;  and  the  appeal  must  accordingly  be 
allowed,  and  the  order  oe  drawn  in  the  form  sug- 
gested by  my  brother  Isndley. 

A.  L.  SSOTR,  L. J. — The  facts  may  be  shortly  stated 
as  follows. 

On  the  2-lth  of  June,  I880,  the  defendant  Kabin, 
who,  for  the  purposes  of  this  case,  may  to  taken  as 
being  owner  in  fee,  granted  to  Bayli^  m  Imihler,  a 
kase  of  certain  land  at  Hhrstpierpotnt  for  (lie  term  of 

ninety-nine  years.  Baylis  thereufKju,  to  secure  pre- 
sent advances,  created  three  mortgages  by  way  of 


sub-demise.  Qn  iha  6t3l  of  June,  1887,  BayHl,  as 
beneficial  owner  and  for  valoable  consideration,  pur- 
ported to  surrender  the  term  of  ninety-nine  yean  to 

nabin  ;  but  fraudulently  concealed  from  him  the  fact 
that  ho  had  creattni  these  three  mortgages.    And  on  1 
the  16th  of  June,  1887,  8abin,  as  beneficial  owner, 
beUeving  that  he  was  owner  in  fee,  ooaveyed  the  lend 
to  Bavlis  in  fee.   Baylis,  as  benefldal  owner,  subse- 

quentlv  conveyed  to  the  plaintiff  in  fee,  fraudulently 
oonceiiling  from  him,  as  ho  had  done  from  Sabiu,  the 

existeiiK  uf  thomod^^geawfaidi  wars  then,  and  Still 

are,  subsisting. 

That  both  the  plaintiff  and  the  defendant  could  sue 
Baylis  is  undeniable,  but  Baylis  is  a  bankrupt  and  not 
worth  suing,  and  the  question  raised  is  whether  the 
pl.'iiutiff,  as  assignee  of  the  estate  from  It  ivlis,  csa 
sue  Sabin  for  brejich  of  his  covenant  oontainiti  in  th* 
conveyance  by  him  to  Baylis  of  the  16th  of  June,  | 
1H87,  wherein  Sabin.  "  as  henefioial  owner,"  oonv«yad 
to  Baylis  in  fee. 

Tlien-  is  no  (juestion  as  to  the  covenant  tunninr 
with  the  land  so  as  to  enable  the  plaintiff  to  sue  u{>->n 
it  as  assignee  of  the  estate.  The  question  is.  Was 
Sabin,  in  the  circumstances  above  stated,  committisg 
any  breach  of  his  covenant  with  Baylis.  and,  if  so, 
can  he  bo  sned  by  the  plaintiff  for  such  breach 
Homer,  J.,  has  hold  that  he  has  not  committed  any 
breach,  and  hence  tho  present  appeal. 

It  becomes  necessary  to  consider  section  7  ^)  x  ol 
the  CSOBweyancing  and  Law  of  Property  Act,  1881,  for 
the  ooranant  oontainad  in  this  sectum  is  tho  cowaant 
entered  into  by  Sabin  when  he  conveyed  as  '*  ImmWiI 
ovvncr"  to  Baylis.  This  section,  when  applied  tOiilS 
admitted  fact^  of  the  case,  reads  as  follows : — 

1.  That,  notwithstanding  an>'thing  made,  don«. 
executed,  or  omitted,  or  knowingly  sxiffered  by  Sabia 
himsdf,  he  has  foU  power  to  oonvey  the  safajcol- 
matter  :ts  expressed  to  M  ooovefed  to  Bajd»— iA,  to 

Biiylis  in  foe. 

2.  That,  notwithstanding  anything  uiado.  dori". 
exfcutA  d,  or  omitted,  or  knowingly  suttere*!  by  Sabin 
himself,  the  subjeet*Biatter  should  be  quietly  enjoyed 
by  Baylis,  and  any  person  deriving  title  under  htn. 
without  any  lawful  intemiption  { 1 )  by  Sabin  himsdf. 
(2)  by  any  person  rightfully  claiming  through  Sahin. 
hi)  by  any  person  rightfully  churning  through  anyone 
(other  than  a  person  who  claims  in  TSCpeofe  Of  en 
estate  subject  whereto  the  oonmyanoa  in  eo^MS^y 
made)  through  whom  SaUs  dsritas  title  ollisr  ttan 
by  purchase  lor  Talno.  (TUs  last  does  noi  mpftj  t» 
this  case.) 

3.  That  Sabin  would  indemnify  Baylis  *  sU 
such  daims — ».«.,  (1)  (2)  (3)  above  stated. 

4.  That  Sabin,  and  any  person  rightfully  rfajmiag 
any  estate  in  the  subject-matter  (other  than  an  estate 
subject  whereto  the  conveyance  is  expressly  mad**^ 
through  Sabin,  would  excinite  all  lawful  ;issurHii'_>- 

It  cannot  be  disputed  that  »Sabin  has  coveuantt-J 
with  Baylis  (a)  that  he  (Sabin)  had  not  made.  don«. 
or  executed  anything  which  limited  his  full  power  to 
convey  to  Bayus  in  fee ;  and  (6)  thai,  notwraistand- 
iug  anything  matle,  done,  or  C!xecutcd  by  Sabin. 
Baylis,  and  any  person  deriving  title  under  him. 
should  quietly  enjoy  the  subject-matter  oonvey i-l 
without  lawful  interruption  by  anyone  rightfoUy 
claiming  through  Sabin.  I  have  left  out  the  words 
in  tho  section  "  omitteil  or  knowingly  sufForvd."  f  r 
the  words  "  made,  done,  or  execute*:!  "  nun-  the  puui* 
I  have  to  consider. 

It  is  said  that  Sabin  is  liable  upon  thia  oovenant, 
firstly,  because  Sabin  created  the  term  foriiiMity>4BBS 
years  in  favour  of  Baylis  which  he  had  never  got  ia, 
and  thus  he  had  made,  done,  or  executed  thnt  wU^ 
limited  his  j)0wer  of  conveying  in  fee  to  BayKs ; 
and,  seoondly,  that,  by  reason  of  Salnn's  nets,  the 
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mortgagees  of  Baylis  oonld  rightly  claim  through 
Sitiii,  and  therabr  lawfully  intemipt  Baylia  and 
a^ow  deriring  tiu«  tmder  mm — HuA  is,  the  plaintiff 
—in  the  quiet  enjoyment  of  his  C8tat«. 
Xow  it  apjK'ars  to  mo  to  bo  clear,  if  Sabin,  being 
axtr  iu        had  created  the  term  of  ninety-nine 
pan  in  (avoor  of  a  third  penon,  nmtrnag  to  himMU 
tU  ravenkn  expectant  vi^on  the  detennination  of  the 
term,  and  before  getting  it  in  had  conveyed  as  bene- 
odal  owner  to  Baylis  in  fee,  that  Baylia  could  have 
sued  Sabin  upon  his  covenant,  because  8abin  woulil 
then  have  made,  done,  or  executed  the  very  thiug 
w^hich  disabled  him  fniai  conveying  to  Baylis  in  fee. 
k  neb  a  eaea  the  reaaon  why  he  had  not  got  the 
tm  In  woidd  he  immaterial,  and  it  would  be  no 
inswer  for  Siibin  to  sjiy  to  Biiylis,  '*  I  th<nig'lit  I  hurl 
p>t  it  in.  but  have  btfu  deceived  by  the  thir<l  person," 
for  if,  in  fact,  he  had  not  got  it  in,  and  had  conveye<l 
48  bmeficial  owner  to  Baylis  in  feo,  he.  Sabin,  would 
have  hroken  lua  covenant  with  Baylis.   Bnt  H  seenti 
thuit  in  the  prt'sent  case  Sabin  did  not  create  out  nf 
iiin  estate  a  term  in  fiivour  of  a  third  person,  but  dul 
Mi  in  favour  of  Baylis  ;  and  the  question  arises,  Docs 
thk  fact,  cause  that  which  otherwise  would,  in  my 
judgment,  hare  been  a  breach  of  the  ooTenaat  tae 
lannhed  been  CKated  in  favour  of  a  third  person  not 
lo  he  a  breach  when  created  in  favour  of  Baylis  P 
Tlie  I  rt  ai  h  is  for  having  made,  done,  or  executed 
precueiy  the  same  thing  in  each  case,  whereby  he 
(Sabin)  was  imable  to  convey  in  fee.    Romer,  J., 
eun  to  the  oonoluaion  that  the  act  which  ineapad- 
trted  fiUfain  from  conveying  to  Bavlis  in  tet  was  not 
anything  made,  done,  or  executed  \}y  Sabin,  but  was 
the  creation  of  the  mortgagee  by  Baylis,  and  he 
likened  the  present  case  to  a  young  man  selling  his 
•vtste  in  fee  and  then,  fifty  yean  werwaide,  buying 
it  beck  after  many  dealings  with  it  in  the  interval  by 
the  owner  for  the  time  being,  and  he  said  that  under 
this  covenant  the  yount^  inau  wouUl  not  be  liable  for 
such  dealings   when   reselling  im  beneficial  owner, 
lu  this  I  a^^ree,  for  in  such  case  the  young  man 
wutild  not  have  made,  done,  or  executed  anything, 
vliile  he  vraa  retaining  poeseesion  of  his  estate  in  t^ 
hod,  whereby  he  was  subsequently  prevented  from 
conveying  in  fee.    But  the  present  ctmi-  is  not  the 
case  of  a  man  selling  his  estate  out  and  out,  and 
afterwards  repurchasing  it,  it  haviiw  been  dealt  with 
hf  othcB*  in  the  mentime,  in  wBoh  omo  I  agree 
(he  covenaiit  would  not  apply,  but  it  is  the  case 
fif  a  man  who  whilst  he  is  owner  of  an  esfud'  in 
!••<'  carves  out  of  it  a  term  retaining  the  reversion 
•  ipectant  upon  the  detennination  of  that  term  in 
himself,  and  then  oonvajring  as  beneficial  owner  in 
fee  with  the  tenn  created  by  hhn  atill  cnteianding. 
It  eeema  to  me,  with  deference  to  the  great  ex- 
perience of  Bomer,  J.,  in  these  matters,  that  the 
i-t'  yiut  by  him  is  not  in  jwint,  for  in  the  one 
'■tie  the  vendor,  whilst  retaining  possession  of  the 
•«tale,  hae  done  nothing  to  incapacitate  himself 
from  ooimfing  in  fee,  whilit  in  the  other  he  has. 
A»  I  h«v»  btfore  stated,  if  he  (tha  vendor^  has 
nade^  done,  or  executed  that  which  prevented  him 
•Qbseqnently  conveying  as  beneficial  owner  in  fee — 
vis.,  as  in  this  case  creating  the  term — the  reason  why 
he  ha*  been  unable  to  get  the  term  in  ie  immaterial 
wheu  ooneidenng  whedier  the  covenant  has  been 
brolten  or  not. 

In  my  judgment,  whether  the  t<?rm  was  created  in 
■  r.i  ur  of  a  third  person  or  in  favour  of  Baylis.  Sabin 
utui  committed  a  breach  of  his  covenant.  Ue  has 
covenanted  with  Baylis  that  he  had  title  to  OODvey  to 
him  in  fee  free  from  incumbrances,  whereas  as  a 
matter  of  fact  he  had  not.  Why,  then,  has  he  not 
broken  his  covenant''  It  apjtears  to  iuh  th.it  lie  has. 
Bat  I  agree  that,  though  he  has  broken  his  cove- 


nant, no  effective  action  could  be  maintained  by  Baylis 
agaanathim  lor  anoh  breach;  firstly,  because  SsJnn 
could  have  pleaded  to  such  an  action  that  he  vrai 

induced  by  the  fraud  of  Baylis  to  <  iitcr  into  the 
covenant,  and  that  he,  Sabin,  hrul  rescinded  the  con- 
tract upon  discovering  the  fraud  (if  he  had  done  so) ; 
secondiv,  because  Baylis  could  coly  have  reooverad 
nonmuu  damages  from  Sabin — though  Baylis  did  not 
get  the  fee  under  the  conveyance  by  S  ibin  to  him  of 
the  16th  of  June,  1SS7,  m  Sabin  hud  covenanted,  yet, 
coupling  thnt  ci nivi  ynnce  with  the  ci  nvryjiiu  os 
which  had  theretofore  passed  betwetm  Sabin  and 
Baylis,  as  a  matter  of  fact  the  fee  which  Sabin  once 
bad^had  paawd  <mt  of  him  into  Baylis  and  his 
nommoM,  and  Baylis*!  damages  vronldbe  nit ;  and, 
tliirdly.  because  Sabin  in  such  action  could  have 
counter-daimed  against  Baylis  upon  the  covenant 
which  he  gave  when  he  purported  to  convey  the  term 
as  beneAoul  owner  to  Sabin  on  the  6tb  of  June,  1887, 
fbr  any  damages  SaUn  might  ■aatain  by  reaion  of 
the  breach  of  that  covenant  by  Baylis.  For  these 
reiison.s  it  appears  to  me  that  Rabin  did  commit  a 
breach  of  his  covenant  with  Baylis,  hut  by  reason  of 
the  personal  acts  nf  Baylis  he  (Baylis)  is  prevented 
from  effectively  proeeeotuig  an  aetion  for  ■noh  bceaeh 
against  Sabin. 

The  point  now  arises  whether  a  plaintiff  who  sues 
as  assignee  of  the  estate  for  breach  of  a  covenant 
running  with  the  land  is  prevented  from  suing  the 
original  ooveoantor  (Sabin)  for  a  proved  breach  of  hia 
eovenaat,  baoraw  tha  origuul  covenantee  (Baylis)  haa 
oommitted  personal  acts  which  have  prevented  him 
from  taking  advantage  of  the-ic  breiiches;  or,  in  other 
words,  is  a  i)laintiff  who  sues  iia  unsignee  of  the  estate 
for  a  proved  br^<ach  of  a  covenant  running  with  the 
land  affected  by  defenoes  purely  personal  to  tha 
original  coveoantea.  In  smm  an  aenon  the  plaintiff 
does  not  sue  by  reason  of  privity  of  contrncf ,  T>iit  by 
privity  of  estate,  and  this  diilcn  ntiatcs  this  case  from 
that  put  in  argument — vi/..  that  an  asMignee  suing 
by  reason  of  privity  of  contract  is  usually  in  no 
better  position  than  his  assignor.  lindley  and 
Bo  wen,  LJJ.,  have  fully  dealt  with  this  point, 
and  I  have  nothing  to  add  to  what  has  been  said 
thereon ;  and  for  the  reiusons  they  have  given 
I  am  of  opinion  that  the  persomil  act  of  the  cove- 
nantee (Baylis)  which  would  prevent  him  effectively 
suing  the  covenantor  does  not  debar  an  assignee  who 
sues  not  upon  privity  of  oontraet  but  upon  privitv  of 
estate  from  suing  and  recovering  upon  a  oreawi  of 
covenant  committ^-d  by  the  original  covenantor. 

I  now  come  to  a  fiu  tln  r  Ijri  dch  of  covenant  by 
Sabin  which  the  plauitiif  chums  that  Sabin  has  also 
committed — vis.,  that  for  quiet  enjoyment,  It  is  said 
that  by  reason  of  Sabin's  act  in  creating  the  term  the 
mortgagees  of  Baylts  rightfully  claiming  though  Sabin 
can  lawfully  intemipt  tln'  plaintiff  in  the  possession 
of  his  estat«  to  which  he  derives  title  under  Baylis ; 
and  that  Sabin  has  covenanted  against  this.  I  can 
aea  no  answer  to  this  point  if  it  be  the  true  view,  aa  I 
think  it  is,  that  Sabin  oommitted  aa  aot  in  breabb  of 
his  covenant  in  creating  aod  BOt  getting  in  the  term 
before  ho  conveyed  boiefioial  owner  to  Baylis  in  fee. 
Suppose  that  the  mortgagees  were  to  bnng  eject- 
ment asainst  the  plaintiff,  what  defence  would  ha 
have?  They  wonla  produce  their  mortgage  deeds  and 
prove  that  thoy  were  existing  sub-demises  of  the  term 
which  Sdbin,  when  owner  in  foe,  had  created.  They 
could  jirove  that  Ttuylis  hud  lawfully  created  these 
sub-demises  when  he  did,  and  that  they  were  valid 
and  subsisting.  What  answer  could  the  plaintiff 
have  to  such  an  action  ?  Ihess  mortgagees  m  their 
action  against  the  plaintiff  would  ngntfnny  claim 
through  Sabin  and  \v<nild  bring  themselves  within 
Sabin  s  oovmant  for  quiet  enjoyment  to  Baylis  an4 
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thoM  dflrivin^  title  imdar  liim.    It  is  true  thst 

Baylis  frau<iiilently  secreted  from  Sabin  the  fart 
of  the  t'xistonce  of  the  mortgages,  but  how  could 
Sabin  avail  himself  of  this  when  sued  by  the  plain- 
tiff upon  his  covenant  for  quiet  enjoyment  ?  He  has 
covenanted  for  qoiet  enjoyment  in  tne  ciroamntsncee 
which  exist  irrespective  uf  what  might  have  been 
done  by  Buylis.  If  Baylis  cheated  the  defendant 
iSabin  into  making  the  covenant,  which  he  did,  Sabin 
has  his  renxKl^  against  Bayli<  for  his  pcovonal  mis- 
deeds:  but  still  Sabin's  cuveoHit  TCDUUM  broken, 
and  in  nnr  judgment*  lor  the  roMon>  aboTO  given* 
the  plaintdFoan  mo  Babin  for  tiiii  bmwh  and  noovw 
the  damage  ho  haa  anatainod  bj  naaon  of  Ha  bieadli. 

Apjmtl  aliowril. 

Solidton,  Sander307i,  Holland,  li  Adkin;  Wurd  & 


Dae.  14. 


From  Chan.  Div.  \ 
(lindley,  Lopes,  and  [ 
Kay,  L.JJO  ) 

Stroko  v.  Carlyle  Passs  (Limited). 
Com]xtnij — Winding  tip — D»btnimr9-Mdenf 

Ileceii'rr  af  de}trnture-holder» — Right$ 
holders  as  mortyagets — Liquidator, 

Debentun-hMen  whote  interest  wa»  in  arrears  €tnd 

tahote  debentures  ooMfftufed  a  charge  on  all  the  property, 
jrresent  and  future,  of  the  company,  brought  an  action 
for  foreclosure  or  sale,  and  ohtnintd  an  <'r<Ur  f>r  the 
appointment  of  a  recetver,  with  liberty  to  prwied  with 
ineir  aeUon,  notwithilandiitg  Me  winding  up  of  the  rom- 

Df,  against  whom  a  ereditoi^t  winding-up  petition 
pnvimuXy  been  presented.  A  winding-up  order  was 
nduequmthi  mn'h,  and  (he  drh-uturc-Jioldtrfi'  artirm  vns 
iniU/erred  to  the  judije  havimj  jurisdiction  in  thf  wind- 
ing-up. The  amoutit  due  on  the  debentures  largely 
tKteeaed  the  atttU  «/  ths  wmjpanyt  and  there  was  no 
muolled  eaipikd.    Jfo  e/etdemee  had  been  adduced  to 

impeach  thf  validify  nf  the  dehenturts. 

Ileld,  0)1  th''^f  facts,  that  the  debenture-hoklers,  as 
mortgagm,  wt  rf  entitled  to  have  their  own  receiver,  aud 
that^  as  creditort  outside  the  winding  up,  thetr  rights 
ought  net  to  he  interfered  with  by  the  winding-up  pro- 
ceedings ;  and,  accordingly,  that  an  order  made  on  the 
application  of  the  liquidator,  discharging  the  dekntore- 
mtders'  receiver,  itms  wrong,  and  should  be  discharged. 

Appeal  from  Vaogban  Williama,  J.,  aitting  aa  * 
jndge  in  Obanoery  Divuion,  nnder  tiie  Gompaaiaa 
(^j^nding-up}  Act,  1890. 

The  ^rlyle  Press  (Limited)  was  a  printing  and 
pubUshing  company,  incorporated  under  the  Com- 
panies Acts.  The  directors  of  the  company  had 
sothority  to  iasae,  and  bad  issued,  debenturaa  consti- 
tuting a  charge  on  the  undert<iking  and  all  the  pro- 
perty (except  leiisoholds),  both  present  and  future, 
including  uncalled  i  iij  itul,  of  ihv  company. 

The  plaintilTH  wor  e  thv  holders  of  these  debentures, 
and  the  leasehold  premises  of  the  company  had  alao 
bean  demiaed  to  the  plaintiffs. 

On  tiie  9(Kh  of  S^tember,  1892,  a  creditors'  peti- 
tion was  presented  to  wntid  up  the  company.  On  the 
loth  of  October  the  official  receiver  was  appointed 

Srovisional  liquidator.  On  the  11th  of  October  the 
ebmitnre-holdere  instituted  the  preaent  action  to 
enlbioe  tiieb  aeonrity  by  foredoaure  or  aale.  On  the 
14th  of  October  an  order  was  made  in  that  action  by 
the  vacation  judge  appointing  a  person  receiver  for 
the  debenture-holders,  with  authority  to  manage  the 

(«.)  Bapoclad  Bx.*n»  Bag.,  Baniatac^t- 


bnsinesB  of  the  company  up  to  the  2fi(h  of  Oetobv. 

On  the  'J')th  of  October  Vauf^'hrm  AVilli:ini«.  T.  im;.!*' 
an  order  for  the  compulsory  winding  up  of  tin-  cum- 
pany.  On  the  2^fh  of  October  Chitty,  J.  (to  whom 
the  debenture-holders'  action  had  been  assigned), 
made  an  order  tiiat  the  plaintiflh  should  bo  at  liberty 
to  proceed  with  the  action  notwithstanding  the  wind- 
ing up,  and  also  continuing  the  appointment  of  the 
]>erson  aj)pointod  receiver  and  manager  on  behalf  of 
the  dobrntun^-holders,  but  limiting  the  period  of  hii 
management  to  six  mouths.  The  action  w^as  aftei^ 
wards  tnmsferred  to  Vaogfaan  Williams,  and  on 
the  34th  of  Kov«mber  the  official  receiver  (the  liqui- 
dator in  the  winding  up)  took  out  a  summons  in  the 
name  of  the  defendant  company  that  the  receiver 
appointed  in  the  debenture-holders'  action  might  b= 
discharged  on  paasiBug  lus  accounts  and  lodging  the 
balanoe  in  hb  hanmL  The  debentore-holders,  the 
plaintifTs  in  the  action,  opposed  this  application,  which 
was  heard  iu  chamlwrs  by  Yaughan  Williams,  J.,  on 
the  3rd  of  December,  who,  after  hearing  argiimsnHf 
counsel  on  both  sides,  granted  the  application. 

From  the  evidenoa  of  the  plaintiffs  it  appeared  that 
£20,000,  with  arrears  of  intenaat,  waa  dua  to  timi 
under  the  debentures ;  that  &e  leaseholds  of  the  oom- 
pany  were  held  at  a  rack  rent  and  had  no  saleablo 
value ;  that  there  was  no  uncalled  capital  of  the  com- 
pany, and  that  the  totid  amomit  €f  the  i 
not  exceed  £14,600. 

The  nlainliifti  appealed. 

On  ue  appeal  coming  on  for  1 


Ribton,  for  the  respondent  company,  took  thepn> 
liminary  objection  that,  as  the  order  of  the  Sra  of 
Decemlier  was  made  in  chambers,  tlii'  a]>plication  t«j 
discharge  it  should  be  made,  in  the  first  instance,  t  ' 
tim  judge  who  made  it,  and  not  to  the  Coiut  o: 
AppM,  the  judge  bdow  not  having  aotoaUy  oartified 
that    dadMd  no  fuliMr  arganiant. 

The  CovBT  OTSRoled  the  objection. 

CrachndJ^vrpc,  Q.C.,  and  BeUaMf  for  the  appd- 
lants.— The  debentnm-lMldan  warn  entitled  to  ob- 
tain, and  had  obtained,  a  rewBTcr.  Their  aeeority 

embraces  the  whole  of  the  property  of  this  company. 
No  valid  reason  has  been  shown  for  ousting  their 
reodver,  who  can  in  this  case  realize  the  assets  of  the 
company  aa  readilj  vad  at  leas  ooat  than  the  officisl 
liqmdator.  The  debt  dno  to  the  debentore^lialdBn 
exceeds  the  value  of  the  assets  of  the  company. 
that  there  is  really  nothing  left  for  the  uusev.ar.'i 
creditors.  The  decision  below  is  at  variance  -with  x:  ■ 
principles  of  law  laid  down  in  /«  rc  Pound,  ikm,  a 
Hutchins,  38  W.  H.  18,  42  Ch.  D.  402,  and  in  In  rt 
Joshua  Stubbs,  Barney  v.  Stnibet  SO  W.  B.,  «t  p.  619, 
[1891]  1  Ch.,  at  p.  481. 


Ribton,  for  the  respondent  company. — The 

of  tiie  debenture-holders  was  appointed  with  ii 
principally  to  his  managing  the  printing  busui  --- 
but,  as  the  business  has  now  practically  oejise-1  :  > 
exist,  that  reason  is  gone,  and  the  official  receiver  can 
get  in  the  asaeta  more  cheaply  and  emeditioosly 
tlian  tiie  receiver  of  the  debenture-holders.  The 
mortgagor  here  is  a  comjvany,  and  the  persons  sub- 
stantially interested  in  the  equity  of  reiii  inption  art? 
the  unsecured  creditors.  The  liquidator  on  behalf  ot 
the  company  may  be  ftblo  to  Aow  that  Iho  debentois 

de^'ds  were  invalid. 

LiXDLEY,  L.J. — I  think  the  learned  judge  below 
has  made  a  mistake  in  this  (»se,  and  I  understand  and 
appreciate  the  view  which  led  to  it.  His  object  was  ts 
save  expense,  and  the  mistake  is  one  wfaieli  has  ariMB 

in  consequence  of  the  transitional  state  of  tb<>  :  iw 
regards  win(Ung  up,  and  the  transfer  of  debaxture 
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boMm'  actions  to  the  court  of  the  judge  who  is 
windine  up  companies  under  the  Act  of  ISCK).  Hut 
withaUntpeot  to  the  learned  judge  I  think  he  has 
■otgifeD  doe  waigllt  to  tiie  rights)  of  mortgagees. 

The  mortga^eet  in  thia  caae  are  vrim  i  /W.  i>  the 
L^lders  of  valid  seenrities,  the  (leeas  under  which 
tkf  claim  have  not  at  present  been  impeached,  the 
dnds  are  ngaliir  on  toe  faoe  of  them,  end  there  is 
not  at  preaent  anj  weon  for  myisg  fbst  Hiey  are 
icTidid.    Under  these  circumstaiiceN  one  of  the  mort- 
gsgees  whose  interest  was  in  ariwit  tii)plied  for  :i 
lecarer.   If  he  held  valid  debentures  uud  the  iuterc^t 
vu  in  eneer,  he  was  entitled  to  u  receiver,  and  he 
imget  an  ovdar  for  a  leoaiTer.  The  faot  that  the 
BoriMMr  waa  •  eonpnay  which  has  since  been 
aidcrrdto  be  wound  np  does  not  in  any  way  affect 
ftp  righta  of  the  mortgagee.    The  view  of  the  judge 
aitnisted  with  the  winding  up  was  that  expenses 
ihoald  be  kept  down,  and  that  two  persons  were  not 
«uted  to  wind  up  the  oompany  and  to  apply  the 
MMts  in  payment  of  the  ereditora.  That  is  quite 
true;  but  under  the  circumstances,  who  is  tlio  pt  rson 
to  do  it?    Surely  it  is  tlio  receiver  of  the  iiniitf^agei's. 
-■  U'>>  there  i.s  some  suftiuient  re.-ison  to  tiic  iniitniry. 
i  ilu  not  regard  the  otficial  receiver  as  having  any 
Bght  at  all  except  so  far  as  he  is  an  officer  of  the 
mi^and  has  rights  conferred  by  the  statute  in  the 
^naSmss  np.    He  has  nothing  to  do  with  it  except  as 
nth  officer.     The  order  of  the  learned  judge  has 
Binply  discharged  the  receiver  of  the  mortgagees, 
and  ttie  iiractical  result  d  that  ia  that  there  is  no 
naater  tor  the  mortmnes,  and  that  all  the  assets 
win  be  ooUeeted  and  reamed  by  the  li(|aidator,  under 
the  direction,  no  doubt,  of  the  IcariKKi  judge.  He 
taigbt  by  this  order  have  given  directions  to  protect 
the  mortgagees.  Lut  lie  has  not  done  so. 

From  the  argument  of  Mr.  Bibton  it  appears  that 
die  nal  ohjeot  of  the  respondent  company  is  to  find 
eat  some  reason  for  upsettiDg  the  plaintiffs'  security. 
Bnt  the  mortgagor  cannot  do  that  ut  the  expense  of 
the  niortga<;ees.  The  order  of  the  learned  judge 
mast  Ix;  iJischarged,  and  the  appellants  must  have 
'ii  if  co9t8  both  here  and  below  from  llia  liquidator 
vho  must  get  them  in  the  best  way  he  can. 

Lopes,  L  J". — Pruna  facie  the  title  of  the  debentore- 
koUan  aa  mortgagees  appears  to  he  oomplete,  and 

therefore  the  mortgagees  in  thi-^  cfiae,  like  any  other 
<»»e.  appear  to  me  to  be  eutitled  to  a  receiver  unless 
viuiething  is  made  out  to  show  that  they  are  not  so 
entitled.  It  is  to  be  observed  that  there  are  in  this 
eaae  no  calls  to  make,  and  there  are  no  outataoding 
uaets.  The  case  is  therefore  similar  to  the  case  put 
by  way  of  iUnstration  in  Tn  re  Jothnn  Stublm,  Limited. 
H  the  receiver  of  the  mortgagets  is  discharged  there 
will  be  no  receiver  at  all  for  the  mortgagees,  and  so 
fur  as  I  can  see  they  will  not  be  protected.  I  think 
the  appeal  must  be  allowed  with  costs. 

Kay,  L.J. — I  agree.  FTbe  Lord  Justice  stated  the 
facta  shortly,  and  nroceeded.]  At  present  there  is  no 
impeachment  at  aJl  of  tht)  mortgage  deeds,  and,  as 
we  arc  tol<l,  the  whole  of  the  assets  of  the  company 
are  not  worth  £l.j,00(),  while  the  iiiori;:;i^t'  debt  is 
i'2<),(K)0  and  upwards.  If  this  statement  be  correct 
(und  it  baa  not  been  contradicted)  and  the  mortgagea 
be  good,  the  whole  of  the  assets  of  this  oomnany 
belong  to  the  mortgagees — ^the  debentnre-holders. 
^"hy  the  property  shoiUd  be  taken  from  the  receiver 
of  the  mortgagees  and  handed  over  to  the  liquidator, 
I  am  really  unable  to  understjind.  Mr.  lUbton,  on 
behalf  of  the  liquidator,  sugseated  that  there  may  be 
•ome  gronnd  for  eonterong  these  debentures. 
Obaanre  what  that  comen  t<i.  The  mortgagor  wants 
to  con  teat  the  validity  uf  the  mortgage.  At  present 
ha  haa  no*  tahn  ai^  atep  whatew  to  do  ao,  hat  ha 


says :  "  Let  me  have  possession  of  the  assets  which 
priinS  facie  belong  entirely  to  the  mortgagees,  in 
order  that,  hani^  thoae  assets  in       hands,  I  wa^ 


the  Uttocy  (rf  the 


contest  the  validi^  of  ilM  mortgi 
of  such  a  thing  being  done  in  ~ 

Court  of  Chancery. 

I  think  we  ought  to  follow  the  course  this  court 
took  in  /»  rt  Pound,  Son,  A  Hutchin»t  and  that  some 
of  the  observations  made  in  tlie  eaae  of  /a  rs  tfoaAMa 

Stuhhs  are  applicable  to  the  present  case. 

We  must  treat  the  mortgagees  as  Ixing  persons 
entirely  outside  tin-  wimliiii,'  up.  They  have  righta 
with  which  the  winding  up  ought  not  to  be  allowed  to 
interfere.  One  of  the  reasons  mentioned  in  In  rt 
Jothua  Stnbbs  applies  especially  here.  If  theaaaasots 
are  put  in  the  poasoasion  of  the  liquidator  Aere  will 
be  some  oost«  incurred  in  the  winding  up,  with  which 
the  inortgagoes  have  nothing  what<  ver  to  do  ;  and 
the  liquidator  then  will  try,  and,  I  supjjose,  primA 
facit,  hare  a  tight,  to  retain  those  costs  out  of  the 
aaaeta,  whtoh  belong  entirdy  to  the  mortgagees.  Any- 
think  more  unfiu'r  caiinot  he  imagined.  The  mort- 
gagees in  this  case  have  rightly  gi)t  their  receiver 
Hppoititi^d,  they  have  taken  possession  of  tin-  jir<i]M  rty 
which  is  theirs,  they  being  creditors  entirely  outside 
the  winding  up;  and  with  great  deference  to  the 
learned  judge  it  seems  to  mo  that  this  is  the  very  case 
in  which  the  receiver  of  the  mortgagees  ought  not  to 
be  displaced. 

Appeal  allowed, 

Boliuitors,  Clapham  &  Fitcli ;  I'iem  dc  ISon. 


Nov.  23. 


From  Chan.  Div.  \ 
(Lindley,  Bo  wen,  and  | 
Kay,  L.  J  J.)  ) 

Lamb  i-.  Evans,  (o.) 

Copyright — JUrcdor;/  »/ (raiUrit — Cittchtm>rd» — Ihadimji 
— Advertiaeinentt — ('opijri'jht  A'f,  lSr2  {5  A'  <}  Vict. 
c.  45),  «.  18 — Ityunction — Fiduciary  relatioiuhip^ 
Ptineipal  and  agttd — OM^^on  arinitg  from  eu^fi' 

dential  employment. 

SeetioH  IS  of  the  Copyright  Adt  1842,  jyrovides  that, 
when  any  proprietor  of  a  work  or  book  emplnys  j>er$on» 
ti)  rouipoM  the  same  or  (luy  portions  thereof,  and  gnrh 
work  or  any  porlioim  thernf  shall  If  composed  under 
such  employment,  "  on  the  terms  that  the  copyright  therein 
thall  belong  to  such  proprietor  and  paid  fur  by  him," 
then  the  a>jyyright  in  tueh  work  and  in  every  part  thereof 
$0  composed  and  paid  for  thall  belong  to  tuch  proprietor. 

Held,  that  "  the  terms  "  referred  to  in  ihit  eedion  need 
iii/t  III  ill  irritiiiij  or  f  ./y<rr  but  iiti<jht  be  implied  from 
tht  general  nature  of  the  empioyment  and  of  the  bneineu. 

Sweet  V.  BennlBg,  S  m  R,  519,  16  0,  B,  489,  tyt' 

proved. 

'The  plaintiff  was  the  regiM<  n  d  proprittor  of  a  diredory 
of  foreign  trailrrit,  irhirh  consisted  of  a  serl'x  i  f  cati  h- 
irords  or  headings  descriptive  of  various  trades,  arranged 
ill  a^kabdieal  order,  together  with  a  roilectivn — under 
and  mppnpriate  to  each  heading^-^  advertimnentt  o6> 
iainea  firom  ifte  Iradirt,  toiUiMng  Mrn'r  aamet  and 
addr€sse$f  Ottd  Ib  SOHM  eassa  ilhutratimt  of  their  trade- 
miti  ks.  Thete advertitemente  and  headings,  and  trunsla- 
timir:  th'i  iif  ill  several  langitagi.a,  in  rr  ohtainrd  and 
comjmed  by  tite  defendants  and  other  ]>ersous  employed 
and  paid  /or  doing 90  by  the  plaintiff,  and  the  defendant*, 
under  their  agreement  with  the  plaintiff,  undertook  to  de» 
vote  thenudvea  therein  exelueivelytothe  plaintiff^t  tervkt* 

{a.)  Kepoitod  by  M.  J.  Blake,  Esq.,  Barristcr-at- 

Law. 
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CovRT  OF  Appeal. 


Lamu  f.  Evans. 


OorRT  Of  Appeai- 


Thf  agreement,  houfever,  did  not  contain  any  erjirrM 
stipulation  a$  to  cepyright,  nor  any  stipulation  hy  the 
d^ettdanU  ml  <o  engage  in  a  timUmr  twimw  an  MmU 
of  thenuelve$  or  others  after  fftefir  emplotfmmt  by  ine 
plaintiff  h'l'I  (rrminntril.  The  drffwiaiit*,  ha>  iuii  cmntd 
to  he  employed  by  thr  i>laiiUiff,  prtijioKd  to  tupuly  to  a 
riwl  publication  copies  of  the  headingi  tUtd  odvettin 
ments  appearing  in  the  plaintiff's  work. 

BMt  that  the  "  headings  "  in  the  plaitUiJTt  pMica- 
tion  were  a  good  tubijed'-maMtr  for  ommjuU;  ttof,  on 
the  facts,  the  reasonable  inference  wa$  ihM  the  headings 
wtrr  (■c/jn/j'ifri/  on  the  terms  that  the  atpyri'jht  therein 
should  bi  luHij  In  the  plaintiff ;  and  that  the  plaintiff  vas 
entitUd  f<>  an  injunction  to  restrain  ii^fiingmtent  kit 
comuright  in  the  "  headings.'' 

BemUe,  that  the  plaintiff  would  alto  he  entiUed  to 
oamright  in  raped  of  the  toUoctMon  and  mrrmfftimmt  in 
h%e  work  of  a         of  the  odverU»emenl$. 

Ilrld,  ulxo,  ihnt  it  iruif  a  rm^i'Mihlf  inference  from  the 
nature  and  t,lijict  of  the  deftndautji'  emploifinent  that  nil 
docuiiu-nta  and  materials  prej/arrd  ana  obtained  hy  the 
defendants  in  the  course  of  that  employment  Ufrre  for  the 
purposes  of  the  plaintiff's  publication  only,  and  that  the 

jiain^ff  woe  entitkif  mtmithdamding  that  hit  mptojf- 
ment  of  the  d^endante  had  eem*  to  an  end,  to  rmmin 

tflt  ill/'  /idiiids  iititkini)  11111/  itM!  if  SUih  dinntntid^  or 
nuiU  rials  for  uny  othtr  ptir/iose — the  plaintiff's  right  in 
this  resptct  dej"  iidiii'j,  not  in  any  way  on  copyright,  hut 
on  the  ground  that  it  would  be  contrary  ft»  the  ginxl  faith 
im^ied  bg  the  nature  and  object  of  the  defendants'  rtn- 
jtommd  that  tho  d^mdanU  shtmld  tue  documents  or 
maeridU  comnrfM  mUU  im  tikf  pMniiff's  etnploymmt 
for  any  othtr  pHrpoH  lAon  that  qf  <Ae  jiaint^ff^t  pHMt> 
ca<iV>N. 

Rnuter's  TL-Ugrrum  Co.  v.  Byrou.  43  L.  J.  Ch.  6(J1 ; 
Abenieihy  v.  Hutclunson.  3  L,  J,  (0.  S.)  Ch.  209 ;  and 
HoriMm  V.  MMt,  9£ra.  311,  iUmmniI. 

Appeal  by  the  defendants  from  fhe  immm  of 

Cliitty,  J. 

The  plaintiff  was  the  proprietor  and  publishor  of  a 
book  called  tho  "  Interiiatioual  Guitlu  to  Britinh  and 
Foreign  Merchant<i  aud  Maaufaoturers,"  a  portion  of 
which  (called  the  "  ConliiMntal  Section  ")  was  devoted 
to  OoniinanUt  tndeaiMii;  Md  it  wm  with  xvferenoe 
to  tUi  jportion  of  the  worlc  thit  fho  prMont  oaw 
asoM.  The  wbdle  work  had  been  legisMNd  bgr  the 
plaintiff  at  StationerH'  Hall. 

The  Continental  sfctitui  cit'  tin'  iilniiitifT 8  work  wan 
arranged  under  ipecial  heodin^H  arranged  in  alplia- 
lietioAi  <nder,  dcecnptive  of  Tanoua  ttacbe  ead  articles 
of  monufiMtaie;  eech  of  thcee  headings  werejpnnted 
in  four  lengnagM— viz.,  English,  Fmioh,  Gferman, 
and  Spanish  ;  and  uikIit  t'nch.  hfudinp  wero  printfd 
the  naiiu's,  in  alphalM'tical  ordnr,  of  Huch  forei^jn 
traders  as  desiriKl  tlicir  goods  to  !«■  ailvcrtisiod  in  the 
Work,  with  their  oddreBaea,  trade-marks,  and  other 
similar  illustrations.  These  edvectiieoBeiite  were  aleo 
in  the  above  four  languages. 

Hie  plaintiff  had  employed  fiwrellMRi  or  oauranen 
in  order  to  obtain  these  advertiaeaieDts.  By  tho 
terms  of  the  agreement  entered  into  between  the 
plaintiff  and  each  such  traveller,  tht-  plaintiff  agreed 
to  employ  the  traveller  for  the  purpose  of  obtaining 
those  advertisements  in  a  particular  allotted  district, 
and  the  traveller  egned  to  devote  himself  therein 
exoluatrdj  to  the  p]2ntiff •  aervfoe,  reoeiTing  by  wav 
of  reiminoration  a  verj'  high  percentage  on  the  cash 
nxjeivod  from  the  traders  for  such  advertisements,  | 
and  bi-in^  bound  to  fumisli,  free  of  charge,  to  the 

filaiutiff  ail  blocks  (for  illustrations,  &G.)  and  trans- 
ations  neoosaaiy  tor  producing  tiie  advertisements. 
Nome  of  the  egi«ements»  botmver,  oontaiaad  aaj 
eltoalation  that  ue  tnmllar  ahaaU  not  on  the  Uk^ 
mniatlon  of  the  Bgreemeat  engage  in  a  aimilar  Iraii- 


ness  cither  on  his  own  aocoont  or  on  behalf  of  any 
other  person. 

Ihe  defendants,  two  brotlien  Mined  Evans,  had 
been  employed  by  the  plamtiff  aa  trnveUfln,  onder 
such  agreeuu  utH.  The  agreomenti  with  the  defssd* 
ants  terminated  in  April,  1892. 

Shortly  afterwards  a  publication  called  the  "  Com- 
morcial  Directory  "  was  propose*!  to  be  8tartt>d.  This 
publication  was  mteuded  to  contain  also  a  Continental 
seotion,  and  was  a  mal  publication  to  that  <rf  the 
plawtn. 

The  defendants  asaisteti  in  the  jjn  paraHon  of  the 
Continental  section  of  this  prujHjsed  rival  publication; 
and  it  apjjeared  that  the  materials  from  which  cortjiin 
printed  specimen  copies  of  the  proi>0!MHl  rival  pabli- 
cation  were  produced  consisttHi  of  printed  portioiis 
out  out  of  the  "Coirtinentel  Section^'  ni  tlie  pUa- 
tiiPe  worlc,  with  tiie  eddition  of  writbn  meUer 

supplied  by  th(>  defendants  ;  the  result  being  tlmt 
these  Rpf^ciiuen  printed  copies  of  the  rival  publicatioa 
wen  almost  a  vtrbaUm  leprintof  the  fdainliffs  Oon- 

tiiient^l  section. 

The  plaintiff  therenponinstituted  this  action  against 
the  defendants  Evans,  and  the  jpnnters  and  pub- 
Udieraof  the  proposed  rival  pnbhoation.  praying  so 

iniunction  to  restrain  the  defendant*  Evuns  from 
selling  or  cotinnnnicating  to  the  rival  ])ublisher8,  and 
tho  riviil  ]i  ililisln  i><  from  publishing  or  using,  and  thi- 
printers  from  printing  or  copying,  any  cojiies  or 
blocks  of  advertisements  or  tnwie-marks  procured  by, 
or  then  or  late  in  the  possession  of  the  dalendHiti 
Evans  as  agents  of  the  pbuntiff;  or  any  adverlin- 
nienta  copied  from  or  otdy  colourably  differing  from 
any  of  the  advfitisemeuts  iu  the  plaintiff's  puUica- 
tiou ;  and  frum  otherwise  wiftwngmg  the  puintiffi 
copyriglit  therein. 

A  motion  for  an  interlocutory  injunction  came  on 
for  healing  on  the  12th  of  Aogust,  1892,  befon 
Ohitty.  J.,  who  granted  an  inteitooatory  injiioetion 
rofltraitiitii,'  fbp  di-fF-ndants  Evans  ami  fh>'  rival 
publishers,  theii'  ncrvanls  and  agents,  from  printiiii,', 
selling,  or  jmblisbing  any  ("py  or  cojiies  df  so  much 
of  tho  plaintiff's  book  as  consisted  of  boadings  (not 
forming  part  of  advertisements  therein),  so,  or  io 
sodh  a  wnr,  as  to  infringe  the  plaintiff's  copyright  in 
sooh  headingB ;   and,  farther,  from  displaying  or 

using,  for  tho  jnirpose  of  obtainijii;  advertis-  in. 
for  any  work  otiier  than  the  plaint itrs  work,  nuuh 
of  the  eopies  of  the  rival  jmhlisher's  bimk  jilrcady 
printed  as  consisted  of  sucli  headings,  and  from 
using  blooks  or  materials  obt^iined  by  the  defendants 
Evans,  or  either  of  them,  whilst  in  tlie  emplajnMnt  of 
the  plaintiff  and  for  the  purposes  of  tiie  pUntiffs 
work,  or  any  copies  thereof,  for  the  purjvoses  of  any 
work  other  than  fhe  plaintiff" s  ;  but  tlie  injuncfinu 
was  not  to  extend  to  prevent  t]i>'  defendantN.  or  any 
of  them,  making  legitimate  use  of  the  plaintiff's  work, 
or  any  part  thereof,  for  the  pniposos  of  obtsinillg 
advertiaemente  or  otherwise. 

The  defendaata  Evans  ai>pealQd. 

Section  18  of  (he  f.^j  v-i-ht  Ae(,  isr.'  A-  (5  Vict 
c.  45),  so  far  Jis  iiiHt>'riul.  eniicts  "  that  wh-'ii  any 
publisher  sliall  carry  on  Or  bO  the  proprietor 

of  any  encyclojOT'dia,  review,  ...  or  wdrk 
published  in  a  series  of  booltS  Or  parts,  or  any  lK>ak 

whatsoever,  end  shall  have  en^lqyed  or  ahall  employ 
any  penons  to  oompoae  the  same  ...  or  any 

portions  thereof  for  publication  in  or  aa  part  of  the  ( 
same,  and  sucli  work  ...  or  jxjrtions  shall  hsve  i 
iK-en  (fr  shall  lieroafter  be  comi>08ed  under  siJi 
employment,  on  the  terms  that  the  copj-right  therein 
shall  belcmg  to  such  proprietor,  publisher,  or 
conductor  .  .  .  and  paid  for  by  such  proprietor, 
publisher,  or  oondootor,  uie  copyright  in  every  weh 
en^elopMdin  leview,  .  .  .  mm  wodt  pnUiihgd 
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in  a  series  of  books  or  parts,  and  in  every 
i  »'t  .  .  .  siiid  portion  so  composed  and  piii  l  for, 
Kutil  be  the  prujHirty  of  such  proprietor,  publislicr,  or 
flfttf  OMiductor,  who  shall  enjoy  the  same  ri^lits  as 
Hhb  wen  the  actual  autbor  t]ieteof«  and  shiul  have 
ndi  term  of  co[)}-right  thenin  u  ia  pma  to  the 
wthors  of  bciolis  i/v  Ihis  Act.  .  .  .  Provided  also 
th»t  nothing  ht-ruiu  contained  shall  alter  or  affect  the 
right  of  any  person,  who  shall  have  been  or  who  shall 
ken  employed  aa  aforesaid,  to  pubUah  any  such  hia 
miporibon  in  a  separate  fbnn,  wlio  by  any  contract 
opreas  or  implied  may  huve  n-MfTved  or  may  hcre- 
•ftcr  reserve  to  himself  ^uch  ri^'ht :  but  every  author 
rwerving  such  lit^ht  shall  be  entitled  to  the  copyright 
in  such  composition  when  published  in  a  separate 
form,  according  to  this  Act,  without  pnjudice  to  the 
2|^t^dhraoh  pvoprietoir,  poblialMV,  or  oondiiotor  as 

Farw^,         and  Riilon,  for  the  appellants.— The 

•lainfiffbas  no  copyright  in  the  "  h fadings."  The 
l«ft'ii(iants  and  other  caTivassi  rs  emplaycd  by  the 
plaintiff  were  really  thoauthorH  or  couiposcrs  of  these 
"headings."  Under  section  IS  of  the  Copyright 
Act,  184?,  the  plaintiff,  as  publisher,  would  only  be 
■Uitled  to  copyright  in  the  "  headings  "  if  it  were  a 
tm  of  the  employment  between  the  plaintiff  and  the 
pmons  enij  loy*  d  by  him  that  the  copyright  in  the 
headings  shoulii  b*  long  to  the  plaintiff.  There  is  no 
such  term  contained  ia.  the  n'Mnimnt  under 
vUoh  the  defendant!  were  emi^ojred;  and  the 
•mw  of  proof  that  tiiat  was  a  term  of  the 
f raployment  lies  on  the  plaintiff :  W'n/ffr  v.  Iloirr, 
\V.  R.  77H,  17  Ch.  D.  70S.  [Lindley,  L.J., 
ref«Te«l  to  S.rrtt  v.  lUnuiug,  .J  W.  1{.  619,  l(i  C.  B. 

and   read  the  passajge  (at  p.  iM\  in  the 
jiiilgment  of  Maule,  J.,  m  that  oaie,  b^ffanung 
vita  the  words  "it  was  urtrpd  that  these  rej)orts 
ware  not  within,"   and    tiiding   "the  reports  in 
quotion."]      Then,    on    the   question  of  agency, 
auui  from  copyright ,  the  agreement  between  the 
iJeiiiHff  and  tbo  defoudauta  was  in  writing,  and  it 
oootains  no  atiiMilatioa  that  the  defendanta  are  not 
to  engage  or  aMit  in  a  rimflar  business  on  the  termi- 
riatiii,  .,f  their  employnicnt  with  the  plaintiff;  u 
uviiHiwf  stipulation  to  that  effect  cannot  b«'  read  into 
a  w  ritt«  n  document.    There  waa  nothing  confidential 
iu  the  materials  ooUeoted— viz.,  the  advertjaements  - 
by  the  defendaDte  while  in  the  plaintiiPa  emi  luy- 
ment  ;  the  nmterial-s  were  collected  for  the  jturjiuse  of 
being  made  public  ;  the  defendants,  thirefore,  cannot 
be  restr.tined  from  using  on  their  own  behalf  the 
Uiaterials  su  collected:  Ilritter'n  'J'elcjnim  Co.  v.  Byron, 
43  L.  J.  Ch.  661.    [Kay,  L.J.,  referred  to  Albert 
(iViMoe)  V.  Stramje,  1  Mac.  &  O.  25,  and  Mernfnrut/trr 
T.  Moon,  40  "W.  R.  540,  [1892]  2  Ch.  518.]    The  in- 
j'ln.  tion  as  granted  would  prtvint  the  ilefcndants 
ujiing  or  publishing  any  new  copy  of  any  block,  even 
though  at  the  requcat  of  the  advertiser  himself.  It 
is  not  contrary  to  good  faith  for  the  d^endanta  to 
eae  the  information  they  aocjuired  while  in  the  plain- 
tifTn  employment.    Conveyinncrs'  jmjnlH  are  in  the 
Labit  of  taking  copies  of  the  conv(  yanccrs'  precedent* 
smd  uifing  theiu  afterwards  for  their  own  purposea, 
and  poaaibly  in  competition  with  the  oonveyaooera 
from  whom  they  obtained  the  information. 

Abernethy  v.  IIutdtiMon,  3  L.  J.  (O.  S.)  Cli.  Jnr) ; 
.Vt/rns  V.  A»U>€f,  L.  K.  7  Eo.  iH,  19  W.  R.  Ch.  Dig. 
■H  ;  and  A%  '/./  v.  Murrin,  U  W.  B.  496,  L.  B.  1  £q. 
'i97,  were  also  referred  to. 

Byrne,  Q.C,  and  Morahead,  for  the  plaintiff',  the 
'  not  called  on. 


lAXDvay,  L.  J.— [The  Lord  Joetioe  stated  the  facta, 
and  prooeeded:— J    There  ia  no  itipalatioii  in  tlie 


agreement  between  the  plaintiff  and  the  defendants 

that  the  defendants  shall  not  engage  iu  a  similar 
kind  of  business.  But  the  ])]aiutiff'  relies  for  protec- 
tion against  what  the  defendants  propose  to  do  for 
the  rival  publication,  first  of  all,  upon  hia  (the  plain- 
tiff's) copyright  in  hia  «niblication :  and,  secondly — 

as  n'gards  the  use  Viy  the  defendants  of  the  bli/cks 
and  materials  ui>on  the  principles  of  the  law,  not  of 
ccjnyright,  but  of  agency. 

Firs^  aa  to  the  oopyiixht.  Chitty,  J.,  has  re- 
•trained  Hie  defendanti  mm  printing,  selling,  or 
publishing  any  copy  or  copies  of  so  much  of  the 
plaintiff's  book  as  coimistn  of  headings,  not  foruiing 
luirt  of  till'  advertisements  therein,  so,  m  in  .sucli  a 
way,  as  to  infringe  the  plaintiff's  copyright  iu  the 
headings.  The  defendants  (the  present  appellants} 
contena  thai  that  part  of  the  order  is  wrong,  on  the 
ground  that  the  plaintiff  has  no  copyright  in  that 
j)art  of  his  work  widt  h  is  called  "  headin<rs."  The 
defendanta  say  that  that  is  not  a  subj(>ct-matter  of 
copyright ;  and  that,  oven  if  it  were,  there  is  no 
proof  auoh  aa  required  by  aeotion  18  of  the  Copy- 
right Act  f5  ft  6  Vict  c.  46)  that  the  parte  wHch 
Chitty,  J,,  na.s  protected  of  the  plaintifTs  work,  have 
hecn  publi.shed  ujxm  the  terms  that  the  copyright 
in  them  is  vesteil  in  the  plaintiff.  As  regards  the 
point  as  to  copyright  in  general — without  for  the 
moment  considering  the  question  as  to  sc>ction  18  ol 
the  Act— I  rather  think  that  Chitty,  J.,  baa  not  gone 
quite  far  enough.  T  do  not  myself  see  the  difRcnlty 
in  having  a  eopyripht  in  a  .«/.'»f  of  advertisements. 
I  do  8«'e  a  difliculty  in  having  a  copyright  in  a  single 
atlvertisemeut,  because,  as  Chitty,  J.,  pointt^l  out, 
that  might  prevent  the  advertiser  from  republiahing 
hii  advertieement  in  another  naper,  which  would  be 
absurd.  But  to  say  that  it  follows  from  that  that  the 
proprietor  of  a  publication — such  as  the  Tiinejs,  for 
example — has  no  copyright  in  a  sheet  of  advertise- 
ments, so  that  he  oannot  restrain  anyone  from  copy- 
ing that  sheet,  appeare  to  me,  a  very  different 
proposition.  A  person  having  a  OOpyzight  in  a  book 
has  not  a  copyright  in  every  word  of  it ;  he  cannot 
restrain  other  pei-sons  using  words  to  be  found  in 
his  book.  That  ia  obvious  enough  ;  but  it  ap][)ears 
to  me  that  Chitty,  J.,  rather  overlooked  the  diiler- 
enoe  between  the  right  to  publish  a  sentence  out  of 
the  sheet  of  a  paper  and  the  right  to  publish  a  whole 
sheet.  It  is  not  necessary,  however,  to  decide  this 
point,  and  I  do  not  decide  it,  as  the  plaintiff  here 
does  not  claim  an  injunetioii  laiger  thui  Oytty,  J., 
has  granted  him. 

Aa  regardi  the  jiartionlar  portaona — tiie  "head- 
ings"—which  Cliitty,  J.,  has  prottcteil,  I  do  not 
think  there  is  any  real  didiculty.  It  ujijiears  to  me 
that  the  plaintifT  has  an  exclusive  ripclit  to  the 
publication  of  those  "  headinga,"  with  the  transla- 
tions, and  so  forth — not  that  1m  can  restrain  other 
people  from  puUiahing  the  eamt  aort  of  thing  if  they 
go  about  it  m  the  right  sort  of  way— but  ne  has  a 
right  to  restrain  other  people  from  copying  his  bo(jk. 
There  is  so  much  in  common  to  the  plaintiff's  iKwk 
and  to  other  books  of  the  same  sort  that  they  verj' 
likely  will  contain  the  aame  aort  of  information.  It 
is  Hke  tho  eaee  of  a  person  who  pnUishee  a  mi\\>  of  a 

particular  country ;  another  may  publish  a  luap  of 
the  same  country,  although  the  two  maps  may  bo 
exat.'tly  alike :  but  the  first  person  can  restrain  the 
other  from  copying  bis  map,  which  is  a  totally 
different  thing. 

I  aee  no  difficulty,  either,  in  that  part  of  the  argu- 
ment which  tuma  on  section  18  of  the  Cojiy right  Act. 
[The  Lord  .Tustico  road  section  18  so  far  ,ts  tn.itirial. 
and  proceeded : — J  Mr.  Farwell's  argument  is  that 
the  plaintiff  hie  not  obtained  the  copyright  in  these 
headings,  heoMoe  ho  hM  not  shown  that  tlifly  have 
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been  published  upon  the  terms  tbut  the  copyright 
iharein  should  belong  to  the  plaintafi.  I  think  he  i« 
right  in  Baying  that  the  burthen  of  proof  liea  upon  the 
plaintiff  to  show  t)i:d  they  Imvi'  Iwen  ;  but  tli"  statate 
says  nothinc;  at  all  about  the  kiiul  of  ovidfuce  to  be 
resorted  to  for  the  purpose  of  proving  that  an  article 
Las  been  published  on  them  terms.  If  there  is  no 
esmross  agreement  aboot  it,  it  ii  Iflft  to  inlerenoe. 
'WbatistMtDtoeuMto  be  drmwn  in  a  cas*  of  this 
sort,  where  regard  must  be  bad  to  the  kind  of  arCide, 
which  in  tho  present  instance  consists  of  the  "catch- 
words "  or  headings,  with  translations  I  take  it 
that  the  passage  in  the  judgment  of  Maule,  J.,  in 
Sweet  V.  Beuning,  16  C.  B.,  at  p.  4^:^,  which  I  referred 
to  in  tiie  course  of  tho  argument,  may  be  fully 
aeted  iqpon— vis.,  tfaat»  frimifiteu  at  all  events,  in  the 
absenoe  of  eridenoe  to  the  contrary,  it  maj  be  in- 
ferrod  frnm  fho  fact  of  employment  and  payment 
that  one  of  the  t^'rias  was  that  the  copyright  should 
Ix'loiig  to  tlio  persona  employed  and  paid.  That  is 
not  the  necessary  infereiico,  but  in  a  case  of  this  sort, 
where  any  other  inference  would  be,  I  should  say, 
unbiisineaslike,  I  should  not  lissitate  myself  to  dmw 
that  inference.  That  is  not  acting  on  tiie  terms  of 
an  agreement,  it  is  nit  rely  drawing  an  inforenoe  of 
fact  from  the  employment  and  payment  and  from  the 
kind  of  work  which  tho  one  person  wns  doing  for  the 
other.  Having  rogtird  to  those  matrrrials,  tho  infer- 
ence I  should  draw  would  be  that  this  was  done  upon 
the  tenns  that  the  copyright  and  all  these  things, 
which  are  of  no  use  to  anybody  Irat  the  plaintiff, 
should  ho  his.  Therefore,  so  far  as  tlie  copjTif^ht  is 
concerned,  it  seems  to  me  that  Chitty,  J.,  was 
perfectly  right. 

Another  point  i^  that  this  injunction  goes  on  to 
restrain  the  defendants  from  using  blocks  or  materialB 
obtained  hj  the  defendants  whilo  in  the  employment 
of  the  plamtiff  and  for  the  purpose  of  his  work,  or 
any  copies  thereof,  for  the  purpose  of  any  works 
other  than  tho  work  of  the  plaintiff.  This  point  gave 
rise  to  some  controversy,  and  it  was  pointed  out  that 
the  expression  "any  copies  thereof"  might  go  a 
little  too  ftr,  because  those  words  unqualified  woidd 
eovcr  the  oaae  (which  nobodar  thought  of  ooTering)  of 
the  ad'vertiser  getting  back  his  block  from  tiio  plain- 
tiff (tho  hlock  beloii;,'!!!^  to  the  advertiser),  and, 
having  t^ot  it  back,  a])jilyiiig  to  the  deleiiduiit  to  print 
it,  which,  of  course,  the  advertiser  would  have  a  per- 
fect right  to  do.  Mr.  Byrne,  however,  not  object- 
ing, that  difficult  tdn  be  obviated  by  a<lding.  as  a 
qualification  to  thoae  «ord%  that  the  order  is  not  to 
nravent  the  detodants,  or  any  of  them,  from  pub- 
uddng  any  copy  of  any  block  at  the  request  or  by 
the  direction  ot  the  owner  thereof. 

That  leaves  only  one  matter  still  to  be  considered 
— viz.,  that  part  of  tho  injunction  whiuh  restrains  tho 
defendants  from  using  blocks  or  aaterials.  3Ir. 
Farwell  argued  that  the  injunction  goes  too  far  as 
regards  "  materials  ** ;  bat  the  whole— %oth  blocks  and 

materials — is  qualified  by  this,  that  they  are  nlitatJn  d 
by  tho  defendants  while  in  the  employment  of  the 

idaintifTs  and  for  tho  purpose  of  the  plauititl'M'  work. 
?hat  raises  the  question — and  it  is  ono  which  has 
nothing  to  do  with  copyright — whether  any  agent  has 
a  right  to  nse  materials  obtained  by  him  in  the 
eoone  of  bis  employment,  and  for  his  employer, 
against  the  interest  of  that  employer.  I  am  not 
aware  of  any  such  right.  It  appears  to  mo  that  it 
would  be  contrary  to  the  relation  which  exists  be- 
tween principal  atid  agent.  It  is  contrary  to  the 
good  faith  of  tlie  employment,  and  good  faith  under- 
lies the  whole  of  an  agent's  obligi^ion  to  bis  princi- 
pal. Subject  to  one  observation  whidi  I  win  presently 
make,  I  should  say  that  no  case  can  be  found  which 
is  coutraty  to  the  general  principle  upon  which  this 


injunction  is  framed.  I  do  not  think  an  agent  has  a 
right  to  mpUif,  ae  acainst  hia  prino^al,  materials 
wnioh  the  agent  has  obtained  only  for  his  principal 
and  in  the  course  of  his  nf^'ency.  ."^uch  materials  are 
the  property  of  tho  priiu  ipal  in  this  sense,  that  the 
principal  has  such  an  interest  in  them  as  entitles  him 
to  restrain  the  agent  from  the  use  of  them  except  for 
the  purpose  for  which  they  were  got.  It  is  asid  that 
the  ease  ol  Meukr'4  TeUgrim  Co.  JtyrM,  befora  the 
late  Msster  of  the  Bolls,  is  oontrary  to  that.  I  tiuok 
that  case  gfoes  rather  too  far.  If  that  case  rosts  upon 
this — 'viz.,  that  the  application  was  merely  interlocu- 
tory, and  the  Master  of  the  Rolls,  was  not  satisfied 
that  the  case  was  plain  for  an  injunction — then  it  need 
not  be  qucalioned ;  but  if  it  goes  further  than  that, 
then  there  can,  I  think,  be  no  doubt  that  the  tms 
principle  was  applied  in  that  case  more  narrowly  than 
it  ouglit. 

But  in  the  present  case  I  see  no  reastjn  for  question- 
ing this  part  of  the  injunctir)n  ;  and,  therefore,  with 
the  addition  I  have  mentioned  by  way  of  qualification 
to  the  words  "  or  copies  thereof "  in  tiie  order,  this 
appeal  mnst  be  dismjased,  with  ooata. 

BowEX,  L.J. — I  am  of  the  same  opinion.  Pint, 
with  rej^ard  to  tho  hcaclings.  That  th<  ht  ;idius»s  an 
tho  subject  of  copyrif^ht  I  do  jiot  think  cm  Ke  dis- 
puted. They  are  the  result  of  literary  labour  both  as 
regards  the  composition  of  the  headings  themselves, 
and  their  ooUocation  and  concatenation  m  the  book.  If 
they  are  tiie  snbjeot  of  copyright,  in  whom  is  the 
1 1  i])yright  Y  For  that  purx>ose  we  haveto  look  to  seo- 
til.n  IS  of  the  Act  of  1S12. 

They  were  composed  by  jiersi  ms  who  were  employed 
and  paid  to  compose  them  by  the  plaintiff.  They  are 
parts  of  a  book.  Mr.  Farwell  ur^^ed  that  the  plaintiff 
was  not  entitled  to  the  copyright  m  them,  becanse  ths 
persons  who  oomposed  them  were  not  shown  to  have 

composed  them  on  the  terms  that  the  copyright  should 
belong  to  tho  plaintiff.    To  my  mind,  as  between  th*^ 

t)laintift'  and  the  dcfeudHuts,  that  point  might  oisily 
>e  disposed  of  by  saying  that  in  tho  agreement 
between  tho  two  /irinui  facie  «mdonce  is  afforded  tliat 
the  book  and  parts  of  the  book  thereafter  belong  to 
the  plaintiff;  by  which,  as  a  matter  of  bosinese,  one 
\vould  understand  tliat  as  to  those  of  them  which  were 
susceittilile  of  coj)j'right,  the  copyright,  as  bet  ween  the 
two,  must  be  taken  to  belong  to  the  plaintifT.  But 
(juito  apart  from  the  evidence  itUrr  jmrti-t  which  is  in 
tho  naturo  of  adndMdOB,  it  seems  to  me  that  the  same 
result  follows  from  n  really  intelligent  application  <A 
the  way  in  which  these  heading!  eame  into  ezisteneSi 
Did  they  come  into  existence  on  the  terms  that 
the  coi)yright  should  belong  to  the  proprietor  ? 
It  is  clear  law  that  the  t<Tms  which  are  neeessarj' 
as  a  condition  precedent  tn  the  vesting  of  tiie 
copyright  nnder  section  18  H'  •  I  not  be  terms  that 
are  iu  writing.  It  is  equally  dear  hiw  that  they  need 
not  be  terms  that  are  expressed;  they  are  tenns 
wliich  may  be  either  expressed,  or  which  may  be 
patherod  from  the  transaction.  For  that  proposition, 
if  authority  be  nocessaiv,  Suvft  v.  Itenuing  is  a 
suthcient  authority.  But  i  do  not  apprehend  that  it 
could  be  doubted  that  that  woidd  be  the  true  inter- 
pretation of  the  section  apart  bom  authority,  from 
where  are  yon  to  ooUect  the  tenniF  Ton  aie  to 
cfdlect  the  terms  from  what  passed  between  the 
parties  it  is  true — ».*.,  in  this  case  between  the  plain- 
tiff and  the  jiiTsiiiis  wlinm  he  eriijilnyid  -  Imt  ono  may 
also  collect  the  terms  from  the  nature  of  the  business 
iteidf.  It  seems  to  me  to  be  iiu]>ussil>1e,  aa  n  matter 
of  bufltneas,  to  suppose  that  these  headings  wove  oom* 
posed  and  f ondshed  to  the  plaintiff  upon  any  other 
terms  thmi  that  he  was  to  have  the  coiiyright  in  them, 
because-  otherwise,  having  funiishod  them  to  the 
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plaintiff,  thosr  who  composed  them  might  have  pub- 
aihed  them  themselves,  and  defeated  the  plaintiff's 
object.  It  appears  to  me  that  the  headings  are 
mmm  in  whioh  copyright  ota  exitt,  tad  that  the 
pUntiff  ii  cnliCled  to  ooi^ght  in  them. 

With  regard  to  the  prints  and  ilhiatrations,  it  is 
t^TiaUy  clear  law  that  the  priutw— and  I  urn  not 
referriiig  to  separate  prints,  but  to  prints  which  iir« 
put  and  parcel  ot  the  book — are  covered  by  the  law 
of  oopyright.  and  I  ahoald  have  thought  that  the 
pants  in  this  book,  as  distinct  from  the  prints 
'    K^iarate  from  the  book  (which  is  a  totally  different 
thing)were  the  subject  <jf  cojiyright;  and  I  should 
bare  aaid,  in  the  same  way,  that  in  this  book  they  are 
•   thaoopTright  of  the  plaintiff. 
'     VfHb  i^gvd  to  tbe  adTertiaeinaUa — (honghitisnot 
asMMTT  to  fUolde  ttnt— I  am  by  no  means  satisfied 
•hat  Chitty,  J.,  did  not  take  on  this  interlocutory 
motion  rather  a  narrower  view  of  the  law  of  copy- 
right as  it  applies  to   those  advertisements  than 
perhaps  he  woiild  take  at  the  hearing.   It  is  perfectly 
tnie  that  eadi  ispumte  advcrtis«nent  may  nofe  bave 
become  in  its  separate  form,  and  as  a  distinct  entity, 
the  copyright  of  the  plaintiff,  but  in  respect  of  the 
ciil'.xatioii  and  concatenation  of  ihc  advertisements, 
nevertbeless,  he  would  have  a  copyright — ^just  as  I 
beBefe  tiie  proprietor  of  the  Times  woiJd  have  a  right 
of  sBlioB  against  any  oth«r  paper  that  took  the  whole 
(or  a  nlMtantaal  part  of  the  wnole)  ibael  of  the  Times 
vift  the   advertist-racnts  as  therein  amnged,  and 
nprinted  and  republislK-d  it  in  their  oolumns  after 
fie  Timrs  had  once  had  it,  although  the  proprietors 
of  the  Times  might  not  have  a  right  of  preventing  any 
[>erKni,  who  famished  them  wtfli  an  advertisement, 
inserting  the  advortisnient   in   Hom(>   other  pa])*»r, 
because  I  think  that  the  terms    uj),:ii  which  they 
rwfcived  the  mlvertiscmeut  wouM  bn  obvious,  and 
voold  show  that  it  was  not  intended  to  vest  the 
«ai9i%ht  in  them  in  res[>ect  of  that.    Bat  it  is  not 
MCSMiy  to  decide  this  point  as  to  the  advertMements, 
as  it  is  not  leaUy  before  as  at  present. 

Then  we  come  to  the  second  part  of  the  ca-so. 
Ooj^ht  not  the  plaintiff  to  be  allow^  to  restrain  the 
from  nsing  such  blocks  and  materials,  or 
as  thnr  obtained  while  in  the  employ^ 
of  tiie  phintiff  end  for  tlie  purposee  of  the 
*  rvice  and  of  the  work  which  they  hat!  to  do— that  is 
1 1  vay.  which  they  obtained  really  for  the  purpose  of 
•ir.irig  their  duty  to  the  plaintiff  ?  Ought  not  the  plain- 
utf  to  be  able  to  restrain  the  defendants  from  "fing 
ti)L«e  materials  and  those  doooments  in  oompetition 
with  the  plaintiff  himself  afterwards?    It  is  not  a 
question  of  copyright.     I  agreo  that  cojiyright  must 
kept  out  of  sight  altogether;  nor  is  it,  I  may 
cljserve,  a  simple  question  of  the  absolute  property  at 
law  in  the  documents  themselves  or  in  the  blocks 
thsmadvea.    It  is  a  question  of  whether  the  plaintiff 
'-whatever  tiie  pro]K3rty  in  the  documents  or  the 
JBiterials  may  be— has  not  sufficient  special  j)roporly 
in  the  matters  to  entitle  him  to  rc>strain  the  use  Jf 
'hern  ag&inst  himself,  when  they  were  really  obtained 
in  the  oourae  of  the  ascnta'  employment  for  his  (the 
principal's)  own  nse.  That  depoids  entirely.  I  thmk, 
npon  the  terms  upon  which  the  employment  wius 
constituted  uj>ou  which  the  tiduciarj'  relation  of  priji- 
dpal  and   agent  came  into  existence.     The  other 
Lords  J ustices  have  already,  in  the  course  of  the  argu- 
mant,  expressed  what  I  fully  believe  to  be  the 
eornet  view— that  there  is  no  distinction  between 
Inr  and  equity  as  regards  the  law  of  principal  and 
igent.    The  common  law,  it  is  true,  treats  the  matter 
from  the  point  of  view  of  an  implied  contract; 
b^Kaitiisc  it  assumes  that  there  ii  •  promise  to  do  that 
which  ia  part  of  the  bamnin,  or  ean  be  liidy  implied 
sspwtortiMgoodiriliriiUelii  ' 


the  bargain  effectual.  What  is  an  implied  contract 
or  an  implied  promise  at  law  ?  Why  it  is  that  pro- 
mise which  the  law  implies  and  authorizes  us  to  infer, 
in  order  to  give  the  transaction  that  "«'"'*n""H  of 
equity  which  the  parties  mnit  have  intended  it  ikoiild 
have,  and  withrmt  which  the  tran^action  would  be 
miintelligible  mul  futile.  I  agree  that  there  may  be 
cases  of  busin'-sses  in  whioh  the  terms  would  cUffcr, 
and  where  the  terms  as  to  the  use  which  might  be 
made  of  maleriali  obte&ied  night  be  BMeaHrily 
different. 

But  lot  us  take  the  case  of  tins  business  as  a  busi- 
ness of  an  ordinary  kind.  An  employer  g^ives  his 
a^ent  the  means  (by  employing  him)  of  obt^iining  in 
his  name,  and  for  the  purposes  of  the  contract,  certain 
materials  and  oertaiu  information  which  has  been 
oommitted,  for  the  puqjosee  of  tiiat  oontrset,  to 
writing.  Is  it  intelligible  that  the  bargain  made 
between  the  principal  and  agent  should  bo  any  otiier 
than  one  which  implies  that  the  agent  was  not — 
having  obtained  this  under  the  cover  of  this  agency 
— to  van  round  and  nse  the  materials  against  his 
employer  as  soon  as  the  agency  is  determined  ?  It 
seems  to  mo  that  in  this  case  the  proper  inference  to  be 
drawn  would  be  that  it  wjis  part  of  the  understand- 
ing that  these  materials  were  not  to  bo  used  other- 
w&  than  for  the  purposes  of  the  employment  in  the 
oooiw  of  which  thqr  wan  obtainad.  It  ia  true  that 
yon  must  find  out  the  terms  here,  as  elsewhere,  partly 
from  the  written  document  and  partly  from  all  the 
surroundings  of  the  written  document,  such  as  the 
nature  of  the  transaction  with  regard  to  which  the 
document  is  brought  into  life.  But  it  is  not  true  to 
say  that  beoanae  yon  ewmot  find  it  in  the  written 
docuiin  nt  itself,  or  by  any  implication  to  bo  extracted 
from  the  words  used,  that  therefore  you  are  not  to 
imply  it.  You  must  take  the  words  U8<?d  with  refer- 
ence to  the  subject-matter  about  which  they  are  used, 
and  taking  the  subject-matter  and  the  doonaMOt 
together  you  must  ask  yonnalf  what  ii  the  niaeeiwry 
implication  to  be  drawn. 

Nothinp  ciiuld  Ix'  a  clearer  illustration  of  the 
way  in  which  you  are  to  treat  this  exatnination  of 
the  iafarenoa  of  iMst  to  be  diswn  than  tlie  wdl- 
known  oaaes  cited  in  the  aignment  in  this  eaMk 
One  of  these,  Abernelh^$  <xue,  is  a  typical  fnatnoei. 
There  a  student  attending  Abeniethy  s  lecture*«  pro- 
posed afterwards  to  publish  the  lectures  for  profit. 
That  case  was  very  near  the  dividing  line.  The 
question  there  depended  upon  what  was  the  real 
relation  which  mttit  have  been  nnderstood  by  both 
parties  to  have  been  created  between  the  student  and 
the  lecturer.  Was  it  possible  to  suppose  that  the 
student  was  to  be  at  liberty  to  destroy  the  value  of 
the  lectures,  to  the  lecturer,  by  publishing  them  for 
profit  afterwards  P  The  Lovd  Qhancellor  thought 
not»  and  on  that  line  the  case  was  decided,  Mr. 
Flsnrdl  put  another  case  by  way  of  iUostrataon,  tite 
case  of  a  pupil  in  a  conveyancer's  chambers.  It  is 
true  that  the  pupil  carries  away  the  conveyancer's 
precedents  for  his  u\vn  use  and  profit  afterwaids,  but 
that  is  because  it  is  the  understanding  between  the 
parties.  The  pupil  goes  to  learn  and  to  carry  away 
precedents  for  his  'iwii  use  and  profit  afterwards  by 
a  purely  tra'litional  uuderHtandiug  of  the  profe.'jsion  ; 
and  that  ctisu  ac<'ordingly  would  fall  oji  the  other 
side  of  the  line.  It  does  not,  however,  follow  from 
that,  that  a  student  who  goee  to  •  OOilveyBncer  could 
take  all  the  precedents  of  the  conveyancer  and  publish 
them  in  a  book  as  against  the  conveyancer  after- 
ward.s  ;  that  would  faU  more  on  the  liiiu  of  Alirr- 
nethiji  cast.  You  mu-st  look  at  the  whole  transaction, 
and  consider  what  the  parties  must  at  least  have 
intended,  in  order  to  give  the  traniaetion  any  bosi- 
naM-HkaeffiaianayatiaL    II  yon  eee  thatit  could 
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not  havo  bpon  intended  by  the  parties  that  the  agont 
Bhould  be  allowed  to  deal  with  materials  in  this  way, 
then  the  law  will  imply  that  that  was  part  of  the 
Irnxgian.  It  was  nia  by  Mr.  Farwell  taat  it  must 
have  htm  bAmOei  timt  llie  oonMcntfal  fetter  im- 
poaed  upon  the  use  of  theso  docnmentd  shoald 
terminate  as  soon  as  the  book  was  published,  (or 
which  they  were  boing  compiled ;  otherwise,  that  wo 
should  be  importing  the  question  of  copyright  into 
the  diwnwgion  of  tni«  branch  of  the  case.  On  the 
contrary,  it  ia  by  inriitting  on  that  view  that  he 
fanportfl  the  idea  of  oopyri^t  into  this  branch  of  the 
case.  That  question  has  nothing  to  do  with  it.  It  is 
perfectly  true  that  you  must  look  at  the  whole  trans- 
action to  see  what  the  documents  and  materials  had 
been  collected  for;  but  that  would  by  no  moans 
sufficiently  protect  the  cnipluyer  if  the  agent  was  to 
be  Uh  free  to  do  what  he  liked  with  tto  matuials 
Am  mooMnft  the  volume  wm  published.  ThaM  aiga-> 
mant,  it  seems  to  me,  doee  not  apply. 

The  only  case  at  all  inconsistent  with  the  law  as 
expressetl.  in  my  opinion,  by  the  T/cgislatiire,  and  as 
I  have  tried  to  explain  it,  is  A'en^  r  a  Tehijram  Co.  v, 
Byron.  The  actual  decision  in  that  case  was  doubt- 
less right,  but  I  do  not  think  that  the  language  which 
fir  George  Jessel  is  reported  to  bava  used  can  be  sup- 
ported as  sound  law.  It  seems  to  me  that  if  the  lan- 
guage of  Sir  George  Josael  is  to  be  read  as  justif^Hnp 
the  action  of  the  defendants  in  that  case  as  n  mntrer 
of  law  or  as  a  matter  of  equity,  it  cannot  be  jiistitied 
to  the  extent  to  which  that  learned  judge  goes.  I 
cannot  find  that  ReaUn't  aue  has  ever  b^  dted  as 
an  authority  sinaa ;  bat  ivlialliar  dted  as  an  authority 
or  not,  it  is  not  a  case  the  languageof  which  I  should 
myself  be  at  all  prejiared  to  follow. 

Kay,  L.J. — I  am  of  the  same  opinion. 

In  the  first  place.  I  have  no  doubt  that  the  head- 
ings used  in  this  book  of  the  plaintiff's  are  them- 
selves the  subject  of  oop]rright.  The  headings  are  a 
short  description  of  the  particalar  trades  wmoh  are 
there  gathered  together ;  but  each  separate  heading 
of  those  is  put  so  that  the  proper  catchwords  occur 
first  in  alphabetical  order  in  the  book,  and  each  of 
those  headings  is  repeated  in  three  other  languages 
after  the  Bnglish  heading  has  been  put  there.  I  am 
not  quite  MtialliHl  at  present  that  the  defendants 
themselTes,  or  penons  in  tiieir  positioii,  furnished  the 
whole  of  these  headings.  Mr.  Farwell  did  not  satisfy 
me  that  the  evi<lence  showed  that  the  defendants,  or 
any  agent  of  the  plaintiffs,  fumislied  or  had  anything 
to  do  with  the  English  headings.  However,  each 
English  heading  was  certainly  translated  hf  peraoms 
in  the  position  of  agents  of  the  plaintiff,  aaid  these 
traaslaaaas  were  supplied  by  persons  who  were 
emplored  to  do  it  for  that  jiurpose.  Suppose  all 
the  headings  —  English,  French,  German,  and 
Spanish,  which  are  the  languages  used  —  were 
supplied  by  the  defendants,  and  were  arranged  for 
that  porpoee  by  ^®  plaintiff.  They  are  published 
in  tiie  puuntiiPa  book  m  a  certain  alphabetical  order, 
and  in  each  case  are  followed  by  a  series  of  advertise- 
moits,  rightly  coming  under  each  particular  heading. 
Mr.  Farwell  contended  that  if  thtre  were  any  copy- 
right whatever  in  these  headings — which  I  under- 
stand ho  denied — it  must  be  the  oopjrright  of  the 
persons  who  oompoeed  them,  because,  in  order  to 
make  them  tibe  eopyright  of  the  owner  of  the 
book,  it  is  necessary,  under  section  18  of  the  5 
&  6  Vict.  c.  45,  for  the  owner  of  the  book  to 
prove  that  it  was  a  term  of  the  arrancreiimnt  be- 
tween him  aud  his  agent,  the  composer,  that  the 
copyright  should  belong  to  the  owner  of  the  book. 
I  will  accept  thai  statonent  of  the  law.  In  the  first 
place,  thaee  beadinga  are,  firam  their  nature,  the 


subject  of  copyright.  Tliere  is  sufficient  litersiy 
labour  invuived  in  the  ]iroduction  of  them  to  mske 
them  profH-rly  the  subjtit  of  copyright.  I  will 
aMMune  that  the  whole  of  the  English  ooropodtioQ  of 
these  beadinga  and  all  the  tvanahSions  into  the  other 
languages  were  prepared  by  an  agent  of  the  plaintiff. 
Neither  the  statute,  nor  any  principle  of  law  that  I 
am  aware  of,  makes  it  iHN  essary  that  the  terms,  at 
between  the  owner  of  the  book  and  the  jwrson  he 
employs  as  compos«>r  that  the  copyright  should 
belong  to  the  owner  of  the  book,  ahould  be  in  wiiting. 
In  fact,  the  dedaioBB  are  to  the  oontnuy.^  Tha 
decisions  show  Uiat  yon  may  estaUish  that  in  any 
way  by  the  usual  rules  of  evidence.  In  the  present 
cjwe  we  have  to  deal  with  ii  vi-ry  Lulky  W.k,  with 
numerou'!  thinp^  in  it  prepared  doubtless  bynumeroos 
hands:  <  n<  p^mon  possioly  furnishing  the  headings 
and  others  furnishing  the  translations.  We  are  not 
informed  precisely  how  it  was  done,  but  probably  it 
was  done  m  some  such  way.  Surely  the  "  fair  "  in- 
ference from  the  facts  of  the  case  is  that  the  penon 
who  goes  t<i  the  (>xj)eiise  of  printing  and  publishing 
this  btxjk,  as  b«'t  wtH'ii  him  and  the  agents  whom  he 
may  have  employiil  to  assist  him  in  the  cotnj)iktioti 
of  it,  will  have  whatever  nroperty  the  law  will  gire 
him  in  that  book  in  bimaen.  In  tha  abeenoe  of  taj 
distinct  evidence  to  the  contrary,  the  primS  /aek  in- 
ference which  I  should  certainly  draw  in  this  case  i«, 
that  the  terms  of  the  ('imi>1i >yin.'nt  of  the  several 
agents  involved  this,  that  the  copyright  in  that  pro- 
duction, which  was  to  be  treated  as  the  subject  of  tUl 
book,  should  belcnig  to  the  owner  of  the  book. 

I  will  add  a  tew  wovds  on  the  other  part  of  the 
case,  which  involvea  a  perfectly  different  question, 
which  has  nothing  whatever  to  do  with  copyright 

The  defendants  were  persons  employ<*d  by  the  plain- 
tiff upon  the  Continental  part  of  this  book,  which  is  a 
small  part  comparatively.  They  were  employed  in 
various  countries  of  Europe  to  travri  about  and  to 
obtain  from  manufiteturing  preducara  of  all  sort^  and 
kinds  authority  from  them  to  enter,  under  the  psrti* 
cular  heading  to  which  their  resjjective  busiuBSiei 
related,  advcrtis.'uients  of  the  names  and  addresjies  of 
the  manufacturers,  and  in  some  cases  of  the  trade- 
marks of  those  particular  individuals  whom  I  will  call 
advertisen  in  this  book ;  and  each  person  who  chose  to 
furnish  his  name  and  address  and  sufficient  particolan 
could  obtain  the  insertion  of  an  advertisement  oadv 
the  proper  heading  in  this  book  on  the  t»aym«ait  of  a 
certain  sum  which  the  agent — he  is  callfl  ajjent  in 
the  contract — was  to  receive.  He  was  to  receive  it, 
of  course,  on  behalf  of  his  jprinoipsl,  but  &s  bctwivu 
his  principal  and  himself  it  waa  part  of  the  agree- 
ment tiuK  ha  flhoold  dsdnotand  retain  from  uata 
very  large  commission— a  percentage  of  65  per  osab 
in  one  case  and  G2^  per  cent,  in  we  other  case.  In 
doing  what  had  to  be  done  by  the  agent  there  would 
come  into  his  hands  various  materials.  He  would 
probsUy  have  a  note-book  containing  all  the  infor- 
mation ocdleotod  from  the  people  whom  he  can- 
vassed, and  he  would  also  get  caiain  blocks 
from  which  the  trado-niarks  and  things  of  tiut 
kind  were  in  some  cases  printed  in  these  advertise* 
monts.  His  duty  was  to  jtut  Wir-^c  iidv.Ttiseinents 
into  shape,  from  such  materials  a«  ho  obtained  ;  aoiiie- 
times,  it  is  true,  they  might  boamerecupy  or  transla- 
tion of  a  foreign  advertisement  cnven  him  by  the 
partiettlar  advertisera.  Wiiatever  uie  materials  were, 
his  duty  was  to  put  them  into  shape  and  transUts 
them  into  English,  and  then  to  transmit  them  toiiie 

{)l(untitT,  I'lniiloytT,  to  be  printed  under  the  propr 
leading  in  tliis  book.  That  was  the  process.  I  sup- 
pose that  each  of  those  defendants  had  a  note-book 
whidi  contained  praotically  all  the  materials  which  be 
has  BuppUed  to  this  book,  indndiqg  the 


Digitized  by  Gopgle 


mm.      iA^m.um.]     THE  WfiEKLY  B£l»ORt£tL 


411 


CorBT  OF  ArpKAL. 


Lamb  v.  Evans.— Ellis    Gocltow  ahd  Axother. 


COUKT  OF  Apfkal. 


wUcblM  may  )mt«  copied  into  hi*  note-book.  The 
|Mt«r  flienijtaiatioa  ootnnlained  of  on  tliis  point  ii 

tb^  restraining  the  dpfcnnants  from  disnlayinf,'  dr 
ime  for  the  purjioso  <if  obtaining  lulvprtisenicnts  tor 
my  book  other  than  thr  jilaintitrs  work,  sn  uii'ch  of 
tiMOOpjr  of  the  plaiutiiTs  book  already  printed  as  con- 
heaaings,  and  from  nsng  (and  tlm  is  the 

ri  now  complained  of)  blocks  or  materials  obtained 
the  defpnoants,  or  either  of  them,  while  in  the 
anploymrnt  of  the  plaintiiT  nnd  f>)r  thn  puqiose  of 
tkeplaintiti's  w.  rk.  or  any  copy  thereof,  for  the  pur- 
pOMOf  any  wurk  otlii  r  Ihau  the  plaintiflTs  work. 

ft  was  asked,  on  behalf  of  toe  defendants,  why 
Aoidd  they  not  retain  tbeie  note-boob,  IiaTing  now 
^ft  fhr  jilaiiitifT s  employ,  and  tisp  them  in  ordor  to 
tnii  out  the  persons  abroad  with  whom  they  had 
t  miorly  entered  into  en^^ments,  and  to  obtain 
fr  m  thiisv  advertisers  authonty  to  pat  adTettieements 
of  thfirs  into  a  publication  to  be  need  aa  a  rival  to 
tie  jiL-untilTs  book  ?    The  answer  is  a  very  mmplo 
oot.  All  those  materials  were  obtaiuf  il  while  you,  the 
dttffudaiits,  wen-  nctiiigas  the  plainfitfs  agontH,  while 
you  were  in  that  confidential  relation  to  him,  and  for 
tte  paipoee  for  which  he  employed  and  paid  you — 
Til.,  ef  compiling  this  book  of  the  plaintiff's  ;  and, 
tbathn,  to  allow  you  to  tua  any  of  those  materials  for 
Jfnirown  purjiosi'S  woulil  be  allowing  yon  to  use  them 
f  r  a  puqMjse  for  which  they  were  not  compilod  ;  you 
r  "itr,  wlien  you  compiled  them,  in  the  position  of  the 
flyatiffs  agmt,  and  tlierebi^ga  oomiidential  relation 
Ktween  yon  and  tiie  |da{ntiif. 
TTiming  to  one  of  the  leading  cases  on  this  subject, 
read  the  liui^uage  of  Turner,  V.C..  in  Morifun 
V.  9  Ua.  241,  at  p.  250:  "That  the  court  has 

rxerdsed  jurisdiction  in  cases  of  this  nature  does  not, 
I  think,  admit  of  any  question.   DilBenent  grounds 
iiAve,  indeed,  been  assigned  for  the  exercise  of  that 
jurijdiction.    In  some  cases  it  has  been  referred  to 
I'TOfifirty,  in  others  to  contract,  or  in  otliers  again  it 
been  treated  aa  founded  upon  trust  or  confidence, 
meaning-,  as  I  conodTe,  that  the  court  fastens  the 
obUgOiaa  on  tha  ccmwiMioe  <rf  the  party,  and  enforoea 
it  i^ainst  bim  in  the  same  manner  as  it  enforoee 
■HiTv.iLsf  ft    party  to    whom  a  benetit  is  given  the 
ig-ation  of  performing  a  promise  on  the  faith  of 
which  the  benefit  has  beon  conferred ;  but  upon 
whjitever  grounds  the  jorisdiodon  is  founded,  the 
'<:thoritieM  leave  no  doubt  as  to  the  fHfwIsft  of  it." 
Xbcn  the  judgment  goes  on  to  give  several  instances, 
■Maiv  of  them  being  cases  where  a  man,  being  in  the 
faifiloymont  of  another,  has  discov(!re<i  the  secrets  of 
tb-^  manufacture  of    that    other   person,   or  has 
»urr«ptitiouHlpr  copied  something  which  came  under 
kis  bands  while  he  was  in  the  possession  of  that  trust 
•od  cottflclenoe,  and  be  has  been  restrained  from 
mmmunieating  that  secret  to  anybody  else,  and  any- 
Unly  who  obtained  that  secret  from  him  has  also  been 
nutrained  from  using  it.    [The  Lord  Justice  then 
rfd  the  paaaaoes  (9        *%t  p.  266)  in  the  judgment 
of  Tomer,  V.O.,  m  JIforfion  t.  moat  commenting  on 

Abrrnfthy'g  case  and  Prt'vce  Alhfrt  v.  Strawji  ;  and 
continued  : — ]  I  think,  therefore,  that  the  doctrine 
loei  ext*?nd  to  every  case  in  which  a  man  has  obtamed 
uatehale — and  I  use  that  word  advisedly,  beoanse  it 
voold  be  Tery  difficult  to  grant  an  injunction  to 
prevent  a  man  using  his  knowledge— while  in  the 
[lostion  of  agent  for  another,  and  which  were  obtained 
oy  him  in  the  conrso  <if  that  agency  to  use  for 
ihe  porpoees  for  which  his  principal  had  employed 
iisi.  In  such  case  it  is  not  going  too  far  to  say  Isnat 
ie  shall  not  use  those  aiatsiials  for  any  other  purpose 
Asa  the  puriK>se  forwldohbewas  employed  to  obtain 
hem,  and  the  emi>loyer,  if  he  can  make  out  that  the 
tit  ended  use  is  one  which  would  tend  to  damage  him, 
MS  a  diftiaokiista*  to  anii^iinalioii  tgirinsk  fhea^^ 


Mr.  Farwell  has  ingeniouslv  asked  that,  assominff 
tiiat  the  doctrine  wooM  eztena  to  prevent  Hha  use  <SF 

tnateriiils  o1ifiu"ne<l  for  the  purpose  of  the  principars 
ijulilicatiou,  why  should  not  the  agent  be  at  libt.'rty 
to  use  them  after  the  publication  of  the  principal 
has  beon  issued  to  tin-  world  ?  I  wotdd  answer  tuat 
question  in  the  wunls  useil  by  Turner,  V.O.,  ia 
another  part  of  his  judgment  in  MorUon  v.  MoaL 
[His  lordship  read  the  passage  (9  Ha.,  at  p.  2o8)  oom- 
niciirin;^'  witti  the  words,  "  It  was  much  pressed," 
and  ending  with  the  words  "  good  title  against  the 
defendant,"  and  prooeeded : — ]  That  seems  to  me  a 
complete  answer.  The  jniisdiotion  sgainst  the 
defendsnts  eziBts  because  tiiese  malorials  whioii  they 
want  to  use,  were  obtained  by  them  while  fh^  wore 
in  tlx-  ponition  of  agents  for  the  plaintiff.  Bven  if  it 
were  established  that  the  plaintiff  could  not  prevent 
anybody  else  in  the  world  from  publishing  or  using 
these  materials  which  the  plaintiff  wishes  to  prevent  the 
defendants  from  using,  that  would  be  no  answer  to  the 
plaintiff's  claim  for  an  injunction  against  the  defend- 
ants, because  tlie  ilcfendants,  from  the  position  in 
which  they  were,  a.rv  put  under  a  duty  towards  the 
plaintiff  not  to  make  this  use  of  uie  materials. 
Hubject  to  the  verbal  oomotion  made  in  the  ocdsr 
by  Lindlcy,  L.  J.,  I  do  not  think  that  the  order  of  the 
court  below  goes  at  all  too  far.  [His  lordship  added 
that  on  the  evidence  befui\>  the  court,  the  inclination 
of  his  view  as  to  whether  any  copyright  existed  in  the 
advertisements  or  in  the  publication  of  the  advertise- 
ments coUeoted  and  arranged  as  they  were,  was  that 
there  was  a  copyright  in  them,  but  he  considered  it 
unnecessary  to  express  any  conlident  opinion  on  that 
point.] 

A }>i>fn  I  dis  in  i.wd. 

Solicitors  for  the  appellants,  Jli/e  <fc  A'yre. 
Solicitor  for  the  respondent,  Cecil  J.  SawUnnm, 


Jan.  31. 


From  Q.  B.  Div.  \ 
(Lord  Esher,  M.K.,  and  Bo  wen  | 
and  A.  L.  Smith,  L.JJ.)  ) 

Bllu  v.  OovLTOir  Aim  Akothsb.  (u.) 

Principal  and  agent — Sale  of  land — KendW  and  pur^ 
cha$er — Payment  of  dgtotit  to  veRdor'$  tolicitor — 
Rttovtry  of  depont  on  so/e  going  off—lAaAUity  of 

solicitor- — FoUtnninj  trust  money. 

Upon  a  tale  of  land  tlie  purchaser,  in  accordance  with 
the  eonditiotu  of  »ale,  patd  to  the  vendor's  toUeUOTf  «f 
agent  for  the  xn  ndor,  a  deposit  upon  the  purehate-num^, 
'J'fie  vt  iidor  ht  ing  UHuble  to  make  a  good  titU^  the  atue 
ii;ut  off,  and  (he  purchateT  UUd  tkt  9tndl»*t  tMmlor  Pf 
recover  the  deposit  money. 

Held,  that,  at  the  tolicitor  received  the  money  solely  as 
ageat  of  the  vendor,  the  oc(mmi  would  not  2ie  ^atnst  him 
at  the  tuit  of  the  pttrchater. 

Appeal  by  the  defsodaat  Jackson  horn  tiia  judg- 
ment of  Gave,  J.,  m  aa  aetion  to  recover  a  som  of 
iElOO  wbieh  bad  been  paid  to  Jackson  by  the  plaintiif 

as  a  deposit  upon  the  purchase  of  certain  land. 

The  defendant  Goidton  was  the  vendor  and  the 
defendant  Jaabson  aolad  aa  Ua  aoiUoitiNr  i&  tlia  mattsr 
of  the  sale. 

The  land  was  put  up  lor  sale,  one  of  the  ocoditioas 

of  sale  being  that  the  ptirchaser  should  pay  to  the 
vendor's  solicitor,  as  agent  for  the  vendor,  a  deposit 

of  £10  per  cent,  ujwn  the  i)urcli(i8e-money. 

The  plaintifl'  purchased  the  property,  and  paid  to 

Reported  by  W.  F.  Babax,  Sb«.. 
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ilie  defendant  JadEMD  £100  as  a  depoiit»  aod  Jack- 
MD  aiigiMd  ft  numorMiduin  of  receipt  agent  for  tha 
▼ondor.  Tlie  latter  beins  nnable  to  make  a  good 
title  to  the  i)roT>er(y,  the  ^untiff  bnNiig^t  IUm  ftotion 

to  roooTer  the  deposit. 

It  appeared  that  Jiu  kson  did  not  pay  this  sum  to 
Gbulton,  but  retained  it  aminst  disburoements  made 
by  hiin  on  aoooonk  of  Gotuton ;  but  it  appeued  also 
uuA  Jackson,  in  an  aooonnt  which  he  sent  in  to 
ChmttoD,  did  not  indude  this  snm  of  £100. 

There  was  evidence  that  whi  n  the  sale  went  off 
Chndton  directed  Jackson  to  rt-puy  the  deposit  to  the 
pLiintiflf. 

At  the  trial  Cave,  J.,  directed  a  verdict  for  the 
plaintifE'  as  against  Jadnon  as  well  as  againat  Gonl- 
too,  and  gave  judgment  aooordinfldy. 

Tkt  daftndant  Jaokion  appaalM. 

FinUty,  Q.C.,  and  2%Hbi  ^fiWiMon,  for  Jaokion.— 

The  deposit  was  wcrfwd  lay  Jacfes<in  a«  affpnt  for 
Ooulton,  and,  therefore,  it  is  the  samo  lis  if  it  had 
Ix't'ii  jutiil  to  Goulton.  The  oontraot  wiis  iikhIc  by  the 
plHiiit iff  with  Goulton,  and  Jiick.soii  cauuot  be  made 
liable  U)  the  plaintiff. 

Thw  referred  to  £dgtU  JJag,  14  W.  B.  87,  L.  S. 
1  0.  P.  80;  Bmufbfdr.  ShutOewoiih,  11  A.  ft  B.  926  ; 
Stephem  v.  Badcock,  3  B.  &  Ad.  35-1. 

ChmmM,  Q.C.,  and  WUUt  ChitUf,  for  the  plain- 
iiif. — This  money  waa  to  tw  retnmed  to  the  plaintiff 

if  the  sale  went  off.  .Ta<  ksnn  received  it  on  those 
temis.  There  was  a  fiduciarj'  relation  between  the 
plaintiff  and  (ioulton,  and  this  money  can  be  followed. 
The  money  was  kept  separate  and  capable  of  aaoer- 
tainment  by  Jaokaon,  and,  therefore,  can  bo  foUowad 
in  hia  haoida.  It  waaonittedby  himfromthieaioooant 
bo  aent  in  to  (lonlton. 

Thpy  rcfpi-red  to  In  ri-  TTaUttet  EnbOe,  KhokMyB  T. 
Hall<tt,  2S  W.  K.  732,  13  Ch.  D.  G96. 

Lord  EsiiER,  i^r.R.— The  dofcndaiit  Goulton  had 
some  prox>erty,  which  he  doairod  to  sell,  and  he 
employ^  the  defendant  Jackson,  a  solicitor,  to  carry 
out  uie  aale.  The  property  was  sold  subject  to  certain 
oonditiona,  ona  being  tliat  tha  pnrchaser  should  pay  a 
dflpoait  npon  the  pordiase  money.  If  the  deposit 
hud  lx?en  pud  to  the  auctioniH  r,  inasmuch  as  an 
auctionw^r  acta  for  both  vendor  and  purchaser,  he 
would  receive  it  on  bolmlf  of  both  to  ho  handed  over 
to  one  or  other  of  them  in  one  or  other  event.  In 
ttia  oaMk  iMnrarer.  the  dL<|x>8it  waa  paid  to  Jadkaon, 
iriw  wt»  13m  ▼oodor'a  aoliaitor,  aa  agnt  for,  and  on 
•oooDDit  oit  tiia  vendor.  That  waa  a  payment  to  the 
ymdot  IriiniBlf  through  the  hands  of  Jackson,  who 
reoelTed  ft  for  the  vendor.  Title  to  the  property  not 
lit'ing  mado  out,  tho  purcha^^e^  became  en titlea  to  have 
the  deposit  repaid  to  him.  Under  these  oiroamstanoea 
JadEm  never  waa  in  tiie  relationship  of  agent  to  the 
pnndMsar.  He  waa  aatiag  solely  as  agent  to  the 
vendor.  There  waa  no  relationship  at  all  between 
Jiicltson  find  the  purchaser,  and  consequently  there 
was  no  tiducifiry  relation  between  them.  It  is  said, 
however,  that  what  happened  between  Jackson  and 
■  the  vendor  made  Jackson  liable  as  trustee  of  the 
deposit  for  the  purchaser.  The  answer  to  tiiat  ia  that 
aa  Detween  Jao&Min  and  the  porohaser  there  never  was 
any  oon tract,  whetter  of  bailment  or  otherwise,  nor 
wa!^  then;  any  relation,  us  iirin(i])!il  nnd  agent, 
botweon  them,  and  no  authority  has  been  cit-ed  to  ua 
to  show  that  there  wa.s  any  fiduciary  relation  between 
them.  In  the  cases  that  have  been  cited  the  dis- 
tbotion  is  pointed  out  between  ft  atafceholdar,  who  is 
the  asant  of  bothpartiea.  and  a  pecson  who  is  agent 
for  one  of  fhe  parties  only.  The  question  of  following 
trust  money  only  arises  where  a  fiduciary  relation 
ousts.   In  this  case  there  was  no  fidodaiy  relation. 


The  judgment  aa  against  the  defendant  Jackaonnniit 
themoce  be  vevened  and  jadgment  moat  he  eotend 
for  him. 

BowsH,  L.J.— I  am  of  the  seme  opinian.  When  ■ 
pnrohaaar  makea  a  dapoait  ha  may  make  a  speoial 
agroeount  tiiat  tiie  peraon  to  whom  the  depoat  la 

paid  shall  hold  it  as  apeiit  for  both  vendor  and  pur- 
chaser. That  wouM  make  the  pcnxm  who  rowivw 
the  deposit  u  stakeholder.  In  the  present  case  the 
deposit  was  paid  to  the  vendor's  agent  ^xnthout  any 
such  agreement,  and  that  is  the  samo  thing  as  if  it 
had  bean  paid  to  the  vendor  himadf.  If  ao^  it  ia 
imposdUe  to  tteat  fhe  money  in  Ihe  handaol  the 
agent  aa  impressed  with  any  trust  for  the  ptirohsser. 
The  solicitor  of  the  vendor  is  not  in  the  position  of  a 
stakeholder,  nor  is  there  any  privity  of  contract 
between  him  and  the  purchaser.  The  cases  of  Barn- 
ford  T.  ShuttlewOrA  Mid  Edytll  v.  Duy  show  tliis. 

It  is  said,  however,  that  the  facta  here  ahow  that 
this  money  waa  impreaaed  with  ft  tmat  in  fneor  of 
the  purchaser,  and  that  accordingly  the  monerv  can  he 
followed.  In  the  first  place,  there  was  no  fiduciar)- 
relation  at  a]l  ln-re.  In  the  next  place,  even  if  thm 
was  a  fiduciary  relation,  money  can  only  be  followed 
as  long  as  it  is  kept  separate  in  ^  eanae  of  being 
capable  of  ascertainment  Thia  numey  was  not  kept 
separate  by  the  defendant  Jacikaon  at  all.  hot  wss 
spent  by  him  for  hi."*  jmncipal  on  the  faith  of  the 
money  Iwing  available  in  his  hands.  There  was  no 
separate  existence  of  this  fund,  and  therefore,  even 
if  the  equitable  doctrine  of  folloMrin^  trust  money 
applied,  the  dootrineeoold  not  he  qsplied  hereb 

A.  L.  Smith,  L.J. — I  am  of  the  same  opiaiOB. 
This  money  was  re<;eived  by  Jackson  solely  as  the 
agent  of  tho  vendor.  How  is  it  sought  to  muk. 
Jaokaon  liable  P  He  cannot  be  sued  in  contract.  It 
ia  aaid  that  Qoulton  was  in  a  fiduciary  positioa 
towards  the  plamtifr.  and  that  the  nlaintiff  can  follow 
the  money  in  the  handa  of  JaeTrBon.  Bat  hefbn 
money  can  be  followed  u  fiduciary  relation  must  exist, 
which  is  not  the  case  htsre.  Further,  this  money  did 
not  remain  as  money  in  Jackson's  haada^  andtlnn* 
fore  in  any  case  cannot  be  followed. 

A  ppeal  tillowed. 

Solicitors  for  the  plaintiff,  Bmnej/  Jk  Oaprm,  far 

Kt.  u'li'ti  ({•  ,S'<ifi,  Thome. 

Solicitor  for  the  defeudaut^,  H.  li.  1',  Brooke, 


Rtevkn'S      Trevor-Garrick.  {a.) 

Married  luoman — S'jHindf  tsddi — SdUt  ment  byhuiUih'l 
and  wift — Infauaj  of  vifr — Huh»cnieut  rejtudiatim 
—MarrM  Womeu't  Property  Ad,  1882  (4&  «t  46 
Fief.  e.  75),  St.  2, 10. 

The  Idth  iedion  of  the.  ilurrifd  Womuh'*  Pre/'^rfy 
Ad,  1682,  enadt  ihat  nothiftg  in  the  Ad  titaU  inter/trt 
untk  or  a  fed  any  ttttlemmt  or  agrttmmi  for  a  atw* 
twnt  reipecdng  a  married  womaiift  prenerijf. 

A  ny  prnprHi/  of  a  woman  mmrim  t^Ur  the  eaawwaw 
meid  of  til'  Art  irhi'ch  uould  have  It^n  bound,  apari /nun 
the  Ad,  by  an  attignment  of  the  huthaud  alvM  in  a  $tiiU- 
nmi,  U  tttU  bmuid  bjf  tueh  auignmeni  in  virtue  of  the 

(o.)  Bcported  hf  J.  F.  Walit,  Baq.>  Baniatar-et- 
Lftv. 
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EuH  Cr.    Bncnan  v.  TsxroB-OASBiOK.— Iir  as  BmaranK&D,  Nobbib,  Aim  Hurivo.     Hioh  Ot. 


Utt  mtiofi,  widi  ithatanding  tht  teemtd  ttdion  of  Ihe 
Ad,mkicA  makes  t/ir  propert;/  of  a  womm  married  nfUr 
tiAdt»r  mfmnit  protterty. 
luoock  V.  Hancock,  X  W»  B»  417,  36  Oft.  D»  78, 

and  /ollortrd. 

h  re  Qnesde's  Tnuti,  38.1F.  S.  816,  W,  1684, 
m,m*/oU4twed, 

Ml  Mlle-nnptial  settlement,  dated  in  April,  1890, 
fte  pirties  to  which  wore  the  intended  husband,  tho 
intended  wife,  who  was  then  an  infant,  uud  the  tmstees, 
ifter  redtiag  that  the  intended  wife  would  upon  her 
MBllgt  bwome  entitled  to  £1,000  payable  by  war 
4  itmj  out  of  th«  BonbHr  Ctnl  Servioe  Fond, 
MOrt  Reh  mim  iho^  Iw  retained  hy  the  India 
(Unmitil  nhn  shovU  attain  tho  a^  of  twonty-one 
n«ni,tDd  recitinpan  agreement  that,  the  £1  ,oo<)  should 
be  utiesfti  to  tho  trustees  ujioii  the  trustw  therein 
<i(dared  concerning  the  same,  the  intended  wife 
utd  the  intended  hiuband  reepectiTely  aasigncd  to  the 
tailM  the  £1,000,  to  ba  held  Inr  them  upon  the 
■■Itrartifor  thelMneflt  of  the  intended  wife,  her 
llAaii(i.  and  children.  This  settlement  was  not 
■•de  ii!i<ler  the  Infants'  Settlement  Act.  is.jo. 

The  niarria^^e  wiis  shortly  afterwards  solemnized, 
ind notice  of  the  above  assignment  of  tho  £l,tKK)  was 
giro  by  the  tnisteee  to  the  India  Office. 

In  October,  1891,  the  wife  attained  the  age  of 
tvnty-one  years,  and  fbereapon  dimffinned  the  laid 
v-rffnit'iit,  and  by  a  def^l  pril!  of  the  Utth  of  May, 
she  formJly  repudiated  and  disavowed  the 
•toe.  aijii  (leclHred  her  execution  of  the  indentDN  of 
►"ttktnent  to  be  null  and  void. 

Tbe  rules  of  the  Bombay  Fund  did  not  naka  the 
ll,<K)Opqrablatoth«  wife  lor  her  Mpaiatenaa.  The 
denied,  notwithatan^g,  to  be  alaotntely 
mtitlcd  to  it ;  but  the  authorities  at  tho  India  Office 
drtlinwl,  under  tbe  circumstances,  to  pay  it  either  to 
Worto  till-  trustet'S.  The  tnistfcs  tlien  broii-^ht  the 
ymait  action  against  the  husband  and  wife  for  the 
Fmpoae  of  obtaining  the  opinioo  of  tiia  OOUt  upon 
tlwonestioii;  aadtMprgaantanaunoBawMtaknoat 
^  the  pUinnfRi  in  ^  aetian,  asking  for  adedamtlon 
t:  4t  thf  pkintifTs  a<4  trufitocs  of  the  said  tudoiitlliB  of 
irUkcii  nt,  werfi  entitled  to  the  1"  1 ,000. 

Vrnitm  li.  Smith,  for  the  plaintifb. — Thk  fond 
vwld  only  bave  been  the  aeparate  propertv"  of  the 
■ifc  by  virtue  of  section  2  ox  the  Dimmed  Women's 

Propertj-  Act,  1882,  making  tho  jiroperty  of  a  woman 
Slurried  after  tbe  Act  her  separate  property.  But 
^tion  19  of  tbe  Act  says  that  nothing  in  the  Act  is 
to  interfere  with  any  settlement;  and  the  effect  of 
tlut  Mction  in  connection  with  section  2  i»  tiiat  this 
And  is  bound  by  the  huehaad'e  aoeignnient  notwith- 
^tnHmg  the  Act,  as  is  shown  hy  Hancock  r.  Hancock, 
3^W.  R.  417,  :$H  Ch.  D.  TS.  That  wa-s  a  doci.sion  of 
'•ie  Court  of  Appeal  on  the  effect  of  section  15)  in  con- 
BK-tion  with  swtion  6,  but  the  reasoning  is  quite  as 
H'plicaUe  to  section  2.  Soe  also  fn  re  JohtiMnt,  MiK<rr 
T.  Mn»<m,  39  W.  R.  509,  [1891]  3  Ch.  48 ;  In  rr 
*<wr'«  TnuU,  24  C!h.  D.  196,  31 W.  B.  Dig.  169 ;  In  re 
mOnfar,  ChrMkm  t.  Whitaker,  35  W.  B.  217,  34  Ch. 
^127.  Ihe  tnutoea  ara^  fheniora,  entitkd  to  the 
ted. 

i^Mfoa,  for  the  defendants.— The  fund,  if  settled 
it  sB,  is  settled  by  the  husband,  and  not  bv  the  wife, 
ttat  tiie  wife's  separate  property  should  be  bound 
l^HchacaH4-  could  never  have  been  intended  by  the 
I^giditare,  nt^'  In  re  Qnewlrt  TrmU,  33  W.  K.  816, 
^  N'.  1SK4,  [CiiirrY,  J.— That  case  was  not 

^{fiToved  of  in  Hancock  v.  Uancock.Jl  There  being  now 
*o  nttkment  by  the  wife,  there  is  no  setUement 
*itliin  the  meaning  of  section  19;  and  this  hind 
<>^(>(>S>  to  har  ahadlatefy  by  virtue  of  seetioii  3. 


Chttty,  J. — The  19th  section  relates  to  settlements 
made  or  to  be  made,  to  be  made  that  is  at  any  tima 
aflw  the  passing  of  the  Aot,  not  only  to  settMnents 
made  before  tho  Act. 

The  settlement  here  was  made  before  the  marriage. 
The  wife  bitnme  entitle*!  after  maniago  to  a  sum  of 
£1,000,  which  was  not  settled  to  her  separate  use, 
and  would  have  been  her  husband's,  apart  from  the 
Aot»  had  tliera  been  no  settlement.  Both  assigned 
tbe  fond  to  ilie  tmstees.  The  lady  was  an  infant  at 
the  time,  and  now  disaffirms  the  [settlement.  It  was 
argued  that  there  was  no  settlement  hero  within  the 
meaning  of  sect  ion  1!*.  In  my  opinion  there  is  a 
settlement  which,  aj^^art  from  the  Act,  would  be  a 
valid  settlement  by  the  husband.  The  Court  of 
Ajqpeal  has  held  that  the  words  "  Nothing  in  this  Act 
oontafaied**  in  seotion  10  ineliide  section  0,  sse  tiie 

judgment  of  Cotton,  L.J.,  in  Hniirork  v.  Haurark. 
The  reasoning  of  that  judgment  is  liS  apjilicablo  to 
seofiuii  J  !iM  to  section  5,  and  I  am  houiui  by  tho 
])rinciple  of  that  <iiH^ision.  I  cannot  say  that  section 
2  is  excluded  fniu  the  operation  of  section  if 
seotion  5  ia  noL  Ihe  trustees  are  thatefoie  entitled 
toChkBomof  £1.000. 

JndgmMtJbrfilaiiilUfi, 

Solicitors  for  the  plaintiff's,  LovfU,  Son,  <t  Pitfitld, 

Solicitor  for  the  defendants,  A.  J,  21a$h,  tot  Oinn 
Jb  Mattkewt  OMnbridge. 


In  r$  BRMMWttUv  XOSBn,  AMD  HuBiira.  (a.) 

Vmdor  and  jmn^umr—BMemuA  Power  of  taie  bjf 

(riiftea,  witk  content  of  tenant  for  li/&—Inettmbnmee» 
ou  life  ettate — Bankruptcy  of  tenant  for  l{ft — CtoncMr* 


e  emu — itatueruvtcy  oj  venan 
<^  irudee  in  batutn^ptejf  and 


The  trustees  of  a  Brtilrment  vert  empoicered  to  sell  the 
property  rcnnpritetl  ihrrrin,  with  the  consent  in  loriting 
of  the  tenant  /(rr  li/'.  Thry  sold  the  property  at  a 
public  auUioH.  The  tenant  /or  li/e  h\is  liankrupt,  and 
kad  tnauntertd  his  U/e  estate.  The  trustees  refimdtt 
jprocurt  any  consent  hvd  thai  qf  the  tenant/or  l\fe* 

ffdd,  that  the  conmrrenee  of  tike  laeMnftranem  and 
the  asiigneet  in  bankruptcy  of  the  taMUlf  fHW 
essential  in  order  to  effect  the  tide. 

Adjourned  summons. 

By  a  poet-nuptial  settlement,  dated  the  3rd  of 
December,  1878,  H.  W.  Nevill  assigned  the  trust 
funds  comprised  therein  to  B.  P.  Sedingiield  and 
A.  J.  Norris,  OS  tnistess,  upon  trust  for  himself  for 
life  and  as  therelB  OMB^ned.  The  settlement  em- 
powered the  trustesa  to  lay  out  the  funds  in  the 
purcha-te  of  lands,  tenemente,  &o.,  at  tbe  request  of 
X(  vill.  t(j  lift  hold  by  the  trustees  upon  trust  tor  sale 
with  tlie  consent  in  writing  of  Nevill  during  his 
life.  In  1886  Nevill  purchased  a  property  known 
as  "The  Pinee."  In  August,  1K87.  Bodingfield 
and  Norris,  aa  trustees  of  the  settlement  of  1878, 
purchased  "The  Pines"  from  NevilL.  On  the  2nd 
of  June,  1892,  the  tmsteea  sold  "The  Pines"  to 
Herring  at  a  public  auction  subject  to  conditions 
of  sale.  The  7th  condition  was  to  the  effect  that 
Nevill,  who  in  1886  purchased  "  Tbe  Pines,"  had 
executed  a  nost-nnptial  settlement  with  powers  to  the 
tmstees  at  his  reqnast  to  lay  oni  the  tmst  funds  in 
land,  Ae.,  and  bold  tbsn  on  trask  for  ada  with 


(a.)  BeportadbgrO.  F.  Dukcav, 

Law. 
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Nevill's  consent,  ihat  no  objection  should  be  taken  to 
ths  title  on  aoooimt  of  the  tnutees  hnviog  pnrdbaeed 
fiom  N«vill,  and  fhat  ntiSur  tiie  oonaent  of  Nerill 

nor  that  of  the  beneficiaries  tinder  the  settle- 
ment was  to  be  reqmred  in  the  convnyanw,  but  that 
Novill's  written  consent  would  ha  pivm  after- 
wards. In  the  courso  of  his  inquiries  the  purchaser 
ascfrttiined  that  Ncvill  hud  Incninbered  his  life 
estate  and  had  become  bankrupt.  In  his  requisitions 
OB  the  abstract  of  tilile  flie  porohaser  required  the 
consent  of  Nerill's  trustee  in  bankruptcy  and  the 
incumbraaoen  on  his  life  interest.  The  trustees  re- 
fused to  pCOOOI*  MNh  OOBMBt,  OT  §m  hOt  tiuit  Of 
Nevill. 

This  was  a  sununons  by  the  purchaser  under  the 
Vendor  and  Purohaaer  Aot,  1874,  for  a  dedamtion 
that  the  requisitioiw  wtn  not  wriBcfantly  answered, 

that  the  consent  of  the  trustee  in  bankruptcy  of 
Nevill  and  the  incumbrancers  on  his  life  interest 
was  necessary  to  effect  the  sale,  and  that  the  jmr- 
chaser  was  not  precluded  by  the  7th  condition  from 
inafciny  looli  nqvtaittonB. 

S.  [fall,  Q.C.,  and  Midhin,  for  the  purchaser,  re- 
ferred to  Harilihr  v.  Mf>urhou»e,  32  W.  R.  038,  26 
Ch.  D.  417  ;  dmprr  v.  Slujht,  32  W.  E.  1013,  27  Ch. 
D.  M5;  Badhamv,  ifee.  7  Biag.  m,  1  My.  &K.32; 
J«iu$  r.  Winwoed,  S  M.  ft  W.  65S.  10  fliin.  ISO ;  fMe 
V.  Esrntt.  i  My.  &  Cr.  1^7,  2  Kwn,  Ml;  /../y';  v. 
Ashlntritjii,  11  Eeav,  170;  ^fcrt/un  v.  luitstiu,  Iti  Sim. 
23}  ;  ]\'(irhiirlf'ii  v.  F<irii,  IfJ  Sim.  ti'i.") ;  ffiir.it  v.  ffnrnt, 
1  W.  R.  105.  lU  Beav.  372  ;  7/(7/ v.  I'riUhard,  2  W.  R. 
297,  Kay,  395 ;  Ltrjig  v.  Rankin,  Sugden  on  Powers, 
AppK.  886,  fld.  of  1^61 :  K{^>hU  v.  ifaiimiersfey,  31 
Bflttr.  2M,  low.  B.  Dig.  m  ;  Simj'ixm  T.  Bathwrtt,  18 
W.  R.  772,  L.  R.  r>  Cli.  Ai.p.  111.5  ;  AUrander  v.  Milh, 
19  W.  R.  310,  L.  R.  r,  Ch.  Xy^.  Vl\  ;  In  re  S-'hright, 
35  W.  R.  49,  .13  Ch.  D.  -^iO  ;  Cnrdojuu  v.  C'nrzi.u, 
37  W.  E.  217,  40  Ch.  D.  338;  and  In  re  New  La,id 
Bn-rlonmeut  AMoeioHOH  ▼.  OnNf,  40  W«  B.  S96,  Mi 
[1892]  2  Ch.  138. 

Oautu-nardif,  Q.C.,  and  JfuS^fon,  for  the  ▼endors, 
idiad  on  WalmOty  r.  Bvttenmik^  Ooote  on  Mort- 
mgm»  2Dd  ed.,  p.  608;  and  BMimrUi  Ooos^  9 
W,B.448p29BMT.  111. 

Ibrcih  18.— NOBTR,  J.— In  this  case  the  oontenfaon 
of  the  vendors  wns  partly  rented,  in  the  first  instaiico, 
on  the  7th  condition  of  sale.  Rut  that  condition 
was  framed  for  a  totally  different  puriK)8e.  It  was 
intended  to  preclude  any  objection  upon  the  ground 
that  the  person  who  was  entitled  to  ctdl  upon  the 
traateai  to  pwiebate  waa  himaalf  the  vendor  to  them, 
and  for  lliat  ot^eot  was  dear  and  efficient.  But  in 
my  opinion  it  would  have  been  impossible  to  take 
advantage  of  it  to  defeat  an  objection  arising  out  of 
a  subsequent  alienation  (not  disclosed  in  the  condi- 
tions) of  the  vendor's  Ufe  interest  in  the  purchased 
pcopertv,  if,  but  for  such  condition,  the  objection 
would  have  been  well  founded,  and  Mr.  OoEens- 
Hardy.  apparently  taking  the  same  view,  did  not 
press  that  objection. 

Upon  the  main  question  I  think  it  clearly  settled 
by  a  long  course  of  authorities  that,  if  an  owner  of 
a  limited  interest  with  power  of  selling,  or  request- 
ing, or  directing,  or  consenting  to  a  sale,  diqioMe  of 
his  interest,  the  power  is  not  extinguished,  but  is 
■tin  capable  of  bemg  ezenased  by  him  so  far  as  sudi 
exercise  dooH  net  derogate  liioni  Or  intaitea  wiQi  his 
previous  disposition. 

I  do  not  tnink  it  neceesary  to  refer  to  any  earlier 
case  than  Jonn  t.  Wiwoood,  where  an  estate  was 
settled  to  the  joint  i^ppointmcnt  of  husband  and  wife, 
and,  in  default,  to  ue  nae  of  the  husband  and  wife  in 
■MMiBon  for  life  (with  intervening  remainders  to  a 


trustee  to  preserve),  with  successive  remainders  to  the 
sons  and  daughters  in  tail  and  to  the  husband  in  fee 
simple.  In  1824  the  husband  became  insolvent,  and 
on  his  discharge  from  prison  bargained  and  sold  all 
bis  real  and  personal  estate  to  the  provisional 
assi^ee,  who  subsequently  convcyf-l  it  to  the  plain- 
tiff Jones.  In  1828  the  husband  and  wife  in  exercise 
of  their  joint  p<jwer  appoint^-d  the  property  to  Brown 
in  fee.  Upon  a  subsequent  sale  by  Jones,  Brown,  and 
the  husband,  to  the  defendant  Winwood,  flie  kttsr 
objected  to  the  title  upon  the  ground  that  the  convey- 
ance by  the  husband  destroyed  the  joint  power ;  and 
in  the  action  oommenoed  against  him  fur  specific  per- 
formance the  Court  of  Exchequer  decided  on  a  case 
sent  for  their  opinion.^  tliut  the  joint  power  had  not 
been  dctennined,  and  had  bcMm  validly  exerciaed,  but 
that  such  exercise  did  not  afltefc  the  husband's 
original  interest  (viz.,  his  life  estate  and  altimale 
remainder  in  fee),  which  had  been  previously  eon* 
veyt'<l  away  by  him,  as  lie  could  not  by  exercising  hi^ 
j^Kiwer  derogate  from  his  own  cunveyanee.  Tliw 
decision  was  adoptod  and  contirnir-d  by  the  Yice- 
Chanoellor,  and  specific  performance  with  costs  was 
decTeed  agabist  ine  purchaser :  10  Sim.  150.  This 
case  has  never  been  dissented  from,  but  has  cftsa 
been  adopted  and  followed.  In  HoU  v.  JSksA 
the  circumstances  were  very  similar,  and  it  waa 
held  that  a  husband  could  not  join  his  wife  in 
ex«rcising  a  power  of  appointment  so  as  to  inter- 
fere with  the  rights  of  the  person  who  had  pur- 
chased his  life  estate  and  ultimate  remainder  iu  fee 
from  the  assignoos  in  bankruptcy  of  such  husband. 
In  WarhurUm  v.  Fam  trustees  of  a  money  settle* 
ment  had  power  to  invest  in  land,  and  afterwards  to 
sell,  with  the  consent  of  the  tenant  for  Ufe.  After 
a  purchase  of  land  had  been  ma<le.  the  tenant  for  Ills 
sold  his  life  interest.  It  was  hold  that  such  alieosi- 
tion  did  not  deprive  him  of  the  power  of  conssntiiig 
to  a  subsequant  sale  by  the  trustees.  It  was  oksr 
that  the  power  was  not  destroyed,  but  was  still  sub- 
sisting, and  thonph  it  could  not  be  exercisoil  so  its  to 
prejudice  the  rit^hts  of  the  purchaser  of  the  tenaat 
for  life's  interest.  Ntill,  as  Ine  conveyance  to  such 
purchaaer  expressly  recogmzed  the  continuance  of  the 
right  of  the  tsmanl  for  ufe  to  consent  to  a  sale,  and 
as,  moreover,  the  purchaser  of  the  life  interest  oAnd 
to  concur  in  the  sale  by  the  trustees  specific  perfbnn- 
anoe  was  enforc€>d  against  the  purchaser  from  thorn. 
In  IIur»t  V.  Hurst  a  tenant  for  life  with  power  of 
charging  ix>rtions  mortgag^ed  his  life  interest  an! 
covenanted  not  to  exerotse  that  power.  He  did  sub- 
sequently exerdaa  it  in  &vour  of  persons  who  hsd 
notice  of  the  mortgage,  and  it  was  held  that  the 
power  was  wcU  exercised,  but  that  the  porikoflM 
coidd  only*  rimp  in  behind  the  mort^affe*'.  In  EiidfB 
V.  llnmuiirsli  ij  it  was  helil  that  a  power  in  trustee*  to 
sell  real  estate  with  the  consent  of  husband  and  wife, 
suooeasive  tenants  for  life,  was  exercisable  after  the 
husband's  baadcraptcy  by  the  trustees  with  the  con- 
sent of  the  tonimts  for  life,  and  the  assigns  of  the  hus- 
band's interest,  all  of  whom  were  willing  to  oonenr. 
In  .s'lHiyi.^KK  V.  Bnthurtt  a  tenant  for  life  had  power 
to  renew  leases  for  lives,  taking  for  his  own  benefit 
the  fines  on  renewals.  Ho  first  mortgagtHi  hij  life 
interest,  and  afterwards  became  bankrupt.  It  wu 
decided  that  the  power  of  renewal  was  still  flonlisaiBg; 
but  could  only  De  exercised  with  the  ooncurrence  of 
the  mortgagee  and  of  the  trustee  in  bankruptcv.  In 
Alfxandrr  v.  Mills  trustees  had  a  power  to  sell  real 
estate  at  the  request  and  by  the  direction  of  the  t«iant 
for  life,  who  was  also  the  owner  of  the  ultimste 
reversion  in  fee.  After  he  had  abadutely  conveyed 
away  hia  whole  intereat  for  Talna  tiia  tnutees  sold  tbs 
property  under  their  power  at  the  request  of  both  the 
tenant  for  life  and  his  alienee  to  a  porchasar  wltt 
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otiected  to  Hw  title.  TIm  MMter  of  the  BoUs  hdd 
tkst  the  power  was  destroyed  and  incapable  of  being 
aerdwd  by  reason  of  such  alienation.  The  Court 
cf  Ajip'al  held  thiit  the  power  was  not  destroyod, 
bttt  existed,  and  uould  be  exercised  with  the  concur- 
of  the  alienee.  In  Hardaker  MoorhouM  I 
a  doubt  whethw  the  oaaooRenoe  of  the 
wu  a  material  part  of  the  deoUon.  Upon 
consideration  I  think  it  was.  Bat  that  ease 
ha  no  bearinj^  on  the  prtHsent.  Lastly,  in  In  re 
CWjMr,  t^q-'T  V.  Sli'lht.  whi-re  trusti"i-s  hii'l,  with 
llwoooiient  of  a  teiuiiit  for  life,  n  ixjwur  of  ailvaiiwt- 
mmt  in  favour  of  ii  child,  which  they  wished  to 
amite,  it  was  held  that  the  power  of  oooMnting  was 
■ot,  indeed,  extiiigoished  by  the  bankruptoy  of  the 
tenant  for  Ufo.  but  could  only  be  exercised  with  the 
ccotent  of  hia  truntee  in  bankruptcy. 

In  opposition  to  this  sfries  tif  ilwisioiis  Mr.  Gi/.ons- 
Hwtiy  Ttdiea  on  two  cases— ll  u/;;*.*/'//  v.  llntU-rwvrth 
tDd  U<A>U\c«rth  V,  Oootf.  The  former  case  is  only  re- 
ported ia  the  appendix  to  CSoote  on  Mortgages,  2nd 
•i>  <I9S.  Hie  plaintiff  tiiere  was  tenant  lor  life 
with  remainders  over.  The  trustees  had  a  power  of 
»le  on  his  request  and  direction.  The  tenant  for  life 
irst  iiinrtgagt^l  his  lif<>  estnto  atui  ufifrwitnls  cuii- 
tiactt-d  to  *<'ll  to  the  defendant,  who  whs  a  willing 
porehaMT,  but  objected  that  the  power  of  sale  was 
atnsiuBhed  by  the  alioution,  and  that  the  defect 
wdooBhr  be  oared  by  a  reoonveyaooe  hv  the  mort- 
|ifM  bwm  sale  or  hy  the  mortgi^giee's  joiming  in  the 
ttMfijsiloe  to  the  porobaser,  either  of  which  cournes 
tke  Bortgagee  was  willin-^  in  t!iki>.  The  court 
decided  (aa  I  understand  the  n  ]»irt)  tlmt  the  power 
ns  uot  extingnished,  and  thut  ii  ^oud  title  could  be 
■sds  in  the  way  pRmosed.  But  the  only  question 
ftos  was  ivhether  a  title  oonld  be  made,  even  with 
thesMistance  of  the  mortgagee.  It  was  not  decided 
or  nggwted  that  the  consent  of  the  mortgagee, 
which  the  VHinlnr-*  iifft  r>'l  t  ^  procure,  was  unneces- 
»*ry  or  could  be  disiMniscil  with,  nor  that  a  good 
title  ooold  be  made  without  his  concurrence,  and  unlose 
tix  osis  goes  that  length  it  does  not  help  the  present 


la  the  ease  of  HoUaworth  ▼.  (7oom  the  facts  were 
voy  aoiilar  to  those  in  the  last  case ;  there  was  a 
Kttlemeot  of  lau  l  i-n  husband  for  life,  with  a  limita- 
tion o?er  on  his  parting  with  his  intoreat,  remainder 
t-  the  wife  for  life,  with  remainders  to  children  of 
ti»  marrisge,  and  with  power  to  the  trustees  to  sdl 
"■t  the  reooeat  and  by  €be  direction  of  the  husband 
wile  oaring  their  joint  liveA."  The  husband 
■ftawards  became  bankrupt,  and  rabsequently  the 
tnatees,  on  the  joint  request  of  the  lius})iiinl  uiJ 
*if*.  sold  to  the  defendant.  His  advim^r-'  obji  ,  ttd  to 
tt'  title.    All  parties  were  anxious  to  1 1  •iii|  lt  tf.  iii- 


dadiag  the  ptuohaser  and  the  assignees  of  the  hus 
^■ad.  who  olIlBred  to  giwe  a  nqoest  in  writing  or  joii 
i»  the  conveyance.    A  special  case  stated  for  the 


ojiinion  of  the  court  rais«l  two  questions — first, 
*li»ther  the  power  was  i'xtiiig^iis(i>'l  by  the  bank- 
ruptcy, and,  second,  whether  the  request  and  direc- 
twc  eiren  by  the  husband  and  wife  were  sufficient  to 
<Mble  the  trustees  to  ezerotsethe  power,  sod  whether 
^oould,  with  <v  without  their  consent  and  dirsc- 
^  SHke  a  good  title  and  convey  ofFectually.  The 
«^*r  of  the  Bolls  held  that  the  jiowor  remained, 
tk»t  th<>  caii<^  w:is  i  xactly  likt '  U  almifri/  v.  I{i<tt>  rii'orth, 
that  the  sale  by  the  trustees  by  direction  of  the 
"■iisad  and  wife,  with  the  consent  of  the  assignees, 
*wldgive  a  perftot  title,  and  he  added' that  the  first 
•Pfrtiuu  most  be  answered  in  the  Mgatire  and  the 
••■•d  in  the  affirmative. 

remarks  I  have  made  as  to  W(Om»lfy  v.  liuttrr' 
"■•  'f'i  ^J'l'ly  to  this  case  also,  but  Mr.  Cozens-Hardy 
C'iQtaids  that  it  is  an  authority  in  his  favour  because 


the  second  question  and  answer,  ezpressty  affirm  tiiat 

a  good  title  could  be  made  either  with  or  without  the 
concurrence  of  the  assignees.  This  criticism  on  the 
lang^uHge  is  correct,  but  there  is  no  substance  in  it. 
The  Master  of  the  Rolls  expressly  aaid  that  the  sale 
"with  the  consent  of  the  assignees"  would  give  a 
good  title.  They  did  oraisent  and  woe  snzioas  that 
uie  sale  shoald  go  through.  The  qosrtion  iHiether 
their  ooncurrenoe  could  be  dispensea  with  or  was  im- 
material never  arose  nor  was  argned  or  decided,  and 
the  arjjrutiii'tit  fnumlcd  upmi  tlic  literal  ctJiistructiiju 
of  the  very  words  of  the  s«-cond  question  and  aiiswi-r 
is  of  no  weight. 

Appljring  the  authorities  to  the  present  case,  the 
trust  proMrty  is  now  land,  to  tiw  rents  and  pro- 
fits of  whiflo  the  incumbrancers  and  assignees  of 
Mr.  Nevill  are  entitled.  It  is  proposed  to  convert 
the  land  into  money  and  to  substitute  the  income 
arising  from  the  invoetmont  of  the  net  proceeds 
of  sue  for  the  rente  and  profits.  For  this  the 
oonsentin  writing  of  Mr.  Nevill  is  necessary.  His 
giving  saoh  eonaeot  would  deariy  affeet  the  intMito 
which  he,  or  the  law  acting  for  him,  have  created; 
and  this  cannot  be  done  wiUiont  derogating  from  Mr. 
Xevill's  dispocitions  thus  made.  Under  these  cir- 
cunistances  I  think  it  clear  that  the  requisitions  have 
uot  been  sufficiently  answered,  and  that  the  con» 
currenoe  of  the  incumbrancers  and  sssignees  in  bank- 
ruptcy of  Mr.  Nevill  in  the  sale  is  Msnnfia! ;  sad 
the  vendors  have  declined  to  procure  the  oomsnt  ai 
those  persons  they  must  pay  tne  costs  of  this  a|]|>Ii« 
cation. 

Solicitors  for  thepurohaaer,  WiUiamton,  HiU,  A  Cb., 
for  BuMtm,  Korwioh. 

ScdimtoiB  In  11m  TODdon.  JToiTtk  4(  JTerrft. 


Dbxtib  v.  Bboao.  (o.) 

Fraudt,  Statute  of,  t.  •! — Debenture — Debenture  charging 
undetiaking  and  property  of  company  and  creating 
floating  security — Contract  for  tale  of  $tKh  debenture. 
— Necettity  for  ivritten  rontmct — "  Interest  in  land." 

A  debenture,  issued  by  a  company  carrying  on  the 
butiness  of  candle  manufacturers,  charged  with  the 
payment  of  principal  and  interest  "  the  undtrtakiftg  and 
all  the  property  of  thr  cuinpany,  both  prtmit  and /utun, 
inrliidiiiij  iti  iniatUnl  capital,  and  the  charge  created  by 
the.  ilrbtiitnre  ilhi»  to  be  a  floatimj  ternrity  tyxm  the 
prupfrty  ami  ri<jlit»  <f  the  cumpauij. 

Held,  tlmt  a  routruct  f  >r  the  sale  and  purchase  of  the 
debenture,  n-u^t  a  afidrart  fir  an  interest  in  land  within 
tht  nuttHing  qfthe  4tA  miimmftike  SktMe  Fraud»t 
and  (Aat  <Ae  eonfrad  must  ts  in  wriKng» 

Further  oonsideiation  Iff  Miafiwir,  3t,  «f  an  aetMm 
tried  by  him  with  a  juxy. 
The  action  was  lor  damages  for  lureadi  of  a  oontraot 

to  purchase  debftitiin^s  and  shares  in  a  coinpai^ 
calU-d  Broad's  I'ati  nt  Xight  Light  Co.  (Lituiteil). 

The  plaintiff  allcgi  d  in  nis  statement  of  claim  that 
be  had  suffemi  damage  by  breach  of  a  verbal  contmct 
for  the  sale  and  transfer  by  the  plaintiff  to  the  defend- 
ant of  twen^  debentures  for  £100  each^  onefounder'a 
share,  and  1,000  £1  ordinary  shares  m  the  above- 
mentioned  company,  at  the  price  of  £2,300. 

The  defendant,  in  hin  defence,  denied  the  making 
of  the  contract,  and  he  also  pleaded  that  "  the  alleged 


by  Sir  Shebstoit 
at-Law. 
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OOntrnrt  (if  any]  was  a  cnntrnct  or  sale  of  land  or  an 
interest  iu  or  conceriiiiif?  land  within  the  4th  section 
of  the  Statute  of  Fniuds,  or  of  goods  within  the  17th 
section,  and  that  the  requirements  of  these  sections 
wore  not  complied  with." 

The  ^arf  fonnd  that  tiie  ddtoncUwt  amed  to  hay 
the  plaintiire  iharei  end  debentaree,  snathe  question 
of  law  was  resprvod  for  further  consideration  whnther 
it  was  necessary  that  this  contract  should  be  in 
writing,  that  is,  whether  the  contract  for  the  sale  mid 
purr  hose  ol  theM  debentures  w«a  a  oontract  for  an 
mten  at  in  bad  witUn  t]M4diMotioaol  iha  Sfaitata  of 
Frauds. 

It  appeared  from  the  menunandiim  of  aHOoiation 
{hat  thr  company  was  formed  for  the  purpose  of 
acquiring  uml  taking  over  as  a  going  concern  and 
carrying  on  the  business  of  night  light  and  candle 
manufacturers,  and  with  a  view  thereto  to  ent^'r  into, 
adopt,  and  carrj'  into  ofTetit,  an  agreement  with  the 
defendant  and  a  Mr.  Fowler,  who  Md  Drenoualy  been 
partnen  in  the  owrying  on  of  the  bnemen. 

The  memorandum  of  association  al^o  gave  power 
"  to  borrow,  or  raise,  orsecuro  the  payment  of  money 
for  the  purpose  of  the  company,  and  for  such  puqiose 
to  mortgage  and  charge  the  undertaking,  or  all  or  any 
part  of  the  property  or  warFants  of  the  company 
pment  or  after  acquired  or  its  uncalled  eeiiitel,  and 
iooreate,  issue,  &c.,  perpetual  or  ifldeemaMe  deben- 
tures or  debenture  stock,"  and  "  to  sell,  convey,  or 
otherwise  deal  with  the  undertaking,  or  all  or  any 
part  of  the  prupert}'  of  the  company. 

In  pursuance  of  the  powers  contained  in  the 
memorandum  and  articlea  of  association,  the  company 
inned,  ai  first  nuvtgaga  dabaDtuxoi.  900  debentures 
of  £100  each,  bearinff  interest  at  the  rate  of  5  per 
cent,  per  annum  payable  half-yearly. 

By  these  debenturea  the  company  "  herf^by  charged 
with  the  payiiiHiits  aforesaid" — that  is,  the  payment 
of  the  principal  and  interest — "its  imdertaking  and 
and  aQ  ite  moperty  whatsoever  and  wheresoever  both 
mmt  and  ftAare  innlading  ita  uncalled  capital  for 
the  lime  being."  Hie  ooootlions,  which  were  to  be 
read  as  incorporated  with  the  debentures,  provided  : 
"  This  debenture  is  one  of  a  series  of  like  debf  iitiues 
issued  or  to  be  issued  by  the  uonjjjany  for  the  aggre- 
gate sum  of  £30,(K)0  in  the  sums  of  £100  each,  and  all 
which  said  debentures  whatever  ttm  date  of  issae  shall 
xank  pari  pauu  in  point  of  diMce,  and  the  charge 
herein;  eraated  ahau  be  a  florang  aeourity.  and 
aacoraingly  the  company,  until  the  appointment  of  a 
receiver  or  tlie  commeiiL-ement  of  a  winding  up,  shall 
be  at  lilx'rty,  but  only  iu  the  ordinary  course  of  it-s 
business,  to  sell,  deal  with,  and  dispoB<^  of  the  pro- 
perty charged.  Provided  that  this  condition  shall 
not  aathorize  the  (action  of  any  apeoifio  or  floating 
dtarge  ranking  equally  w{&  or  m  priority  to  the  said 
debentures,  or  any  specific  or  floating  ohai^  esMSept 
subject  to  the  charge  thereby  createtl." 

ISie  question  now  iirgued  was  whether  the  del>en- 
tnre  was  a  charge  on  the  land,  in  which  case  a 
flontzactfor  the  sale  of  the  debenturea  would  be  a 
oontiaat  for  an  intanat  in  land  "within  the  4th 
aeoCkm  of  tlie  Statata  ot  Firaud,  and  would  require  to 
bain  ivxiting. 

T.  Hfi,],  Q.C.,  aadf.  Morten,  for  the  plaintiff.— 
The  debenture  is  not  a  ohMM  on  the  land,  and  a 
contract  for  the  sale  thereof  la  not  a  oontract  for  an 
intereat  in  land  within  the  4th  section  of  the  Statute 
of  nanda,  ao  Hut  the  Terbal  agreement  for  sale  of 
these  debentures  and  sharfH  is  h  good  agn^  ineiit.  Tlie 
charge  created  by  the  debenture  is  a  charge  by  way 
of  floating  security,  and  the  remedy  on  a  floating 
secniify  is  by  the  appointment  of  a  neoeiTert  or  the 
wiadingnpiA  the  oonpMf:  Undle^ on OomptiiiBi, 
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.Ith  od.,  pp.  106-T  ;  Palmer's  Company  Preoedoits, 
oth  ed.,  p.  -170.  where  the  nature  of  n  flM<iting  Mcuriry 
is  explained.  The  debenture  here  d  >i  s  not  constitnti 
a  spedlic  charge  upon  the  property,  but  it  leaves  the 
company  at  fflwrty  to  deal  with  its  property  in  the 
ordinazy  floniaa  of  ita  buainaaa,  an£  tbcrdbn,  it 
does  not  oonatitnte  an  agreement  rwating  to  Isad. 
There  is  a  number  of  cases  under  the  Statute  of  Mort- 
main (9  Geo.  J,  c.  'M)  showing,  in  favour  of  the  pUin- 
titr,  (liivt  a  LMntnict  for  the  s;ilo  of  tliese  debentures  u 
not  an  agreement  for  the  sale  of  an  "  interest  in  land." 
Tho^e  cases  are  Walker  v.  Mylnt,  11  Beav.  50";  Miftn 
V.  Farigal,  1  W.B.  57,  2Dea.M.  &a.  A99;  EiAwMk 
T.  DmiU,  L.  B.  4  Eq.  272;  Hotdtworth  t.  DavrnwH, 
25  W.  R.  20,  .'5  Ch.  D.  185  ;  Attrcf  v.  //aiw,  26  VT.  R. 
871,  9  Ch.  D.  337  ,  In  rr  IhviJ.  38  W.  R.  162,  43  Ch. 
I).  21  ■  riraij  V.  Hmith.  ;i,S  W.  R.  310,  J3  Ch.  D.  208; 
(iarilticr  v.  Lnndnn,  f'Uatham,  <{•  Ikwer  Hailwaif  Co,, 
15  W.  R.  325,  L.  R.  2  Ch.  App.  201;  AOmmAt. 
Afunn,  28  W.  B.  96d,  15  Ch.  D.  303. 

A,  T,  Zowrsnos  and  J.  O.  Wood,  for  the  defendAni 
— Theae  debentUNa  are  a  charge  upon  all  the  prop«rty 
of  the  company  for  the  time  being.  Unless  tli  it  W- 
80,  they  are  no  security  at  all.  They  iire  a  charge 
upon  the  property,  and  the  charge  is  by  »"tiy  of  a 
floating  aeoority,  \^-ith  power  in  the  company  to  deal 
with  and  to  seU  the  property.  By  the  debenture  the 
property  can  be  aold»  hot  this  power  of  sale  dots  not 
prevent  there  being  a  charge  M\n>u  the  property.  Wai 
is  in  Mi's  di  beiiture  i-i  nothiu;!;  more  than  a  power  in 
a  mortf^iitje  thut  the  niortgiigor  is  to  remain  inpOMes- 
sion  until  defjiult,  and  being  analogous  to  a  mortgage, 
it  is  within  the  4  th  section  of  the  Statute  of  Frauds. 
The  case  of  In  rr  David  is  a  very  strong  authority  for 
saying  that  a  debentoie  whidi  niortangea  tolk  ia  intlun 
the  amtnta,  aa  banur  an  interatt  in  land. 

Th  y  alao  nlamd  to  tha  oaaea  ainady  attad  for  iha 
plaintiff. 

itortm  in  raplya 

Car.  adv.  vtdt. 

Feb.  38.— Ihe  following  jodgmant  «aa  daltnnd 

ijy 

Mathkw,  J. — This  was  an  action  brought  to 
recover  damages  for  the  refusal,  by  the  defendsot,  to 
poroliaaa,  amongst  other  things,  certain  debentanain 
a  oompamr  oallM  the  Broad  Night  Li^t  CkNapaay. 

The  defence  was,  in  the  first  place,  that  aa  a  niMer 
of  fact  there  had  been  no  such  uotitract  ivs  the  plaintiff 
insisted  u[mjii,  and,  in  tlie  second  place,  that,  if  thrre 
were  such  a  contract,  it  was  a  verbal  contract  only, 
and  that  the  contract  ought  to  be  in  writing  under 
the  4th  section  of  the  Statute  of  Frauds. 

Now,  in  Older  to  aee  what  the  debentures  resOj 
were,  and  whether  they  constituted  a  charge  upon 
realty  or  not,  it  was  necessary  in  the  first  jil  u >•  to  see 
what  the  memorandum  and  articles  of  ass^jciition 
entitled  the  directors  of  the  company  to  do.  It  is 
clear,  and  indeed  it  is  not  disputed,  that  the  articles 
of  association  conferred  upon  the  directors  power  to 
issue  the  debentures  in  question.  On  turning  to  the 
debenture,  it  appeared  to  be  in  the  modem  form,  sad 
to  create  in  the  first  place  a  charge  upon  the  under* 
ti»king,  and  all  the  property  whatsoever  and  where- 
soever, both  present  and  future,  including  the  un- 
called capital  of  the  company.  By  the  conditions, 
which  formed  part  of  the  bond,  it  waa  provided  that 
the  bond  ahonld  be  a  floating  security  in  the  ordiDBiT 
way,  but  not  to  involve  a  charge  which  wooM 
prevent  the  oompany  from  carrying  on  its  operations, 
luid  there  was  a  proviso  that  the  directors  should  not 
be  authorized  to  create  any  specific  or  floating  charge 
ranking  equally  with,  orin  priority  to,  the  debentoimi 
or  any  apedflo  or  ioating  charge  except  snbjaotto 
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the  durga  thereby  created.  Tht^ti  there  were  the 
oikr  orainanr  provinons  that  upon  default  in 
larment  of  the  MMMUit  of  mterestt  or  upon  pro- 
Mdicgs  being  tslMO  to  vrbnA  Up  tiie  oompanj,  were 
siodd  he  the  us'ial  power  to  fippoint  a  reooivcr,  over 
ill  the  iiromrty  of  tho  couipttny,  and  so  to  enable  the 
d«beDture-hol<ier  to  receive  payaunt  in  JjUiorityof  llw 
iBWOot  of  the  debenture. 

It  wu  strenuously  argued  for  thft  phintiff  fliat  the 
debenture  in  question  did  not  create  a  ohaiM  upon 
koi,  that  it  was  only  a  contract  like  any  ouer  oon- 
Inict,  oni'  that  might  ripen  into  a  jinlgment  and  u 
diuge  upon  property,  but  of  itself  oouferring  no 
i^toTeooT«rin«unonitt  of  the  dabentiim  bgr  the 
nduitionof  any  roal  property  of  the  oompaay. 
My  attention  was  called  to  nttmerovs  oases  upon 
the  subject,  first  iindor  tho  Mortmain  Act,  and  then 
under  the  Couipuiiies  Clauses  Act.  I  regret  to  say 
tliat  ndtha*  class  of  authority  seems  to  me  to  bo  in 
poiat;  I  am  oonetrained  to  look  at  the  tenoe  of  the 
pot^whr  debantnre,  and  that  its  terms,  when  so 
Aiied  at,  involve  a  charpe  upon  real  property, 
ipp«ar8  to  me  to  be  beyond  all  doubt,  and  it  is  not 
DOW  neoMMiy  to  refer  at  length  to  aaliiorily  on  the 
fubiect 

Thoe  sre  two  cases  which  seem  to  me  to  lay  down  tho 
irindple  applicaUe  to  this  case.  The  first  is  a  case 
wbidi  may  now  be  deacriVied  as  an  old  one — Topptn  v. 

Lmxu.  3  W.  K.  4-4(i,  16  V.  1!.  1  l.>— whero  im  attcnijjt 
ni  msdi-  to  establish  in  an  action  very  like  the  pro- 
KDt  one  that  a  hood  and  debenture  iened  by  the 

bond  anatinip  a  charge  upon  land,  and  tfaerafore  did 

T^otmjuin'  a  written  contract  for  siile  or  purchase. 
Tk  argument  in  that  case  was  very  much  the  argu- 
meot  addressed  to  me  here.  It  wa^  addressed  to  the 
Court  cl  Common  Pleas  inefEectually.  It  was  per- 
fectly dear,  edthongr^  the  machinery  was  different, 
tliat  such  a  charge  was  created  upon  the  land  as  was 
inffudcd  to  be  creatwl,  fis  it  appears  to  mo,  by  the 
;  j«  I  if  this  ilclii  iiturr. 

The  true  priuoiple  m  further  illustrated  by  a  recent 
ate  of  In  re  David,  where  the  debenture,  amongst 
otber  things,  oraated  a  eha^  vpo&  the  tolls,  and 
ttii  Toy  remote  and  limited  intereet  in  the  realty  was 

litLi  to  b«'  sufficient  to  necrs-iitute  a  <nntrn.t  in 
•  riting,  if  the  de^x  nture  were  dtult  with  by  contract 
for  eale  or  purchase. 

Upoa  the  authority  of  these  two  oaeee,  and  of 
way  oUien  that  were  dted  in  tiie  coarse  of  the  ar^ 
^Tinient,  which  I  do  not  think  it  np(  r  ssary  to  refer  to 
»t  length,  I  am  of  opinimi  tlmt  the  defendant  is 
r.ght,  and  I  regret  to  nay  that  tlie  jilaintiiV  fails. 

Toder  these  oircumstanoes  my  judgment  in  the 
(3se  most  be  for  the  defendant,  ana  as  to  the  ques- 
tion of  costs,  I  have  come  to  the  conclusion  that  the 
pUijitiff  has  been  imfairly  and  inequitably  dealt  with, 
wd  that,  therefore,  each  party  should  j>ay  his  own 
xistA  of  the  action,  inclusive  of  the  costs  of  the  trial, 
md  that  the  coeto  o(  tilis  aiginiMQft  shoold  be  paid 

by  the  j.l'ii!itiff. 
JuwjinciU  /or  the  defendant. 
Mieitor  for  tihe  plahiiifl;  Jmtm  WMk, 
Bofidton  for  the  defandant.  FaUhftiU  4b  Ovsea. 


From  Chan.  Div.  i 
(Lindley,  Kay,  and  '  Maidl  27,  28. 

A.  L.  Smith.  L.JJ.) ) 

In  re  Prape. 
Ex  parte  PEaRKTT.  (o.) 

8eiiciU/r  ami  client — Coets — Ayrtemetd  for  rtmunrraiion 
— Siqmitnre  of  one  parly — Taxation  after  payment— 
>  /  «  (  ^  /  '  Bmunemtim  Ad,  1881  (44  i(  46  Viet,  c 
44),  a.  6. 

An  agreement  for  remuneration  under  tub-tedions  1 
nnil  2  •:/  >"t{on  8  of  Jhn  Sflin'f,.r.i'  Rrmnneratiun  Act, 
18S1,  14  aujiciently  $ign«d  if  aiyned  by  the  peraon  who 
seeka  to  rqpudiaU  it,  and  need  net  be  e^ftted  {y  loth 
partiet. 

Where  tucA  em  agrtement  aiyned  hy  the  etiemt  {$  «fii> 

pmchid  hy  him  <ia  leiti(/.  iinil  eri'lriice  ia  bmuyht  fiinrnrd 
ahuwiny  that  it  is,  unfair  utid  nnreusviiahle,  it  ii  com- 
petent to  the  court,  upon  a  taxation  aumnuma  by  the 
client,  although  payment  haa  been  made  under  the 
agreement,  1o  make  an  order  for  kueatiim,  and  to  dfiraef 
the  taxing  master  to  certify  tohdher  or  not  the  offreement 
ia  unfair  and  unrraaonahle. 

Dictum  ((/  Cotton,  L.J.,  in  In  re  Palmer,  38  W*  B» 
073,  -la  Ch.  D.         njijtrcval  nnd  <ir(>il  on. 

Appeal  from  a  decision  of  North,  J.  (reported  ante, 
p.  23'}). 

The  qoeition  wae  whether,  after  payment  of  a 
eoHoitocs*  remtineratton  mder  an  agieomcui  entered 

into  between  the  solicitor  and  tho  client  under  section 
8  of  tho  Solicitors'  Remuneration  Act,  issi,  the  cust.s 
could  be  taxed. 

The  facts  are  considered  to  appear  in  the  report  of 
the  case  in  the  oonrt  below  sufBoiently  for  the  purposes 
of  the  present  appeal,  except  that,  having  regard  to 
the  ground  upon  which  the  Court  of  Appeal  affirmed 
the  decision  uf  Nurth,  J.,  being  ditFiTcrit  frma  the 
grounds  on  which  his  lordship  had  decided  tho  case, 
it  is  thought  necessary  to  add  that  tho  evidence  was 
conflicting  as  to  tho  exact  oiroonistanees  under  which 
tho  "agreement"  for  the  **JE80  agreed  coets^'was 
come  to ;  tho  clit  nt  allr  irod  that  ho  had  acci  pted  it 
under  prot<>st,  biiing  in  need  of  money  at  the  time ; 
the  solicitor  denied  that  there  was  such  protest  or 
that  any  undue  influence  had  been  used  to  obtain  the 
settlement;  on  the  contrary,  he  said  that  hb  dient 
aj»peared  perfectly  satisfied.  It  W!is  a<liiiitted  by  both, 
that  at  tho  time  of  the  Hfttleuit'iit  the  solicitor  hatl 
stati'd  that  he  thoutrht,  if  a  bill  were  madi'  uut,  his 
costs  Wduld  excee<l  £100,  but  he  was  willing  to  accept 
i'hO  in  81  tt lenient  of  his  claim. 

North,  J.,  held  that  the  oosts  most  be  taxed. 

The  solicitor  appealed. 

0,  J.  PeSe,  toe  the  appellant.— ^niece  oag^t  to  be 
notowtion. 

7*.  L.  WilkiiifOTi,  for  the  respondent. — The  agree- 
ment was  unfair  and  unreiisouable.  In  fn  re  J'ttlnur, 
38  W.  R.  673,  i.j  CH).  D.  'Jill.  Cotton,  L.J.,  expre&8«'d 
the  opinion  that  the  4th  sub-st-ction  of  section  8  of 
the  Aflt  of  1881  gives  the  court  power,  when  an 
agreement  is  impecu;hed  as  unfair  and  unreasonable, 
to  refer  it  to  tne  taxing  master  to  consider  the 
question. 

PeUo  replied. 

LnrDLBT,  L.J. — In  this  appeal  from  North.  J.,  the 
first  question  is.  Does  the  agreement  in  question  con- 

(o.)  Reported  by  A^TBim  Lawbknce,  ^j.,  Bar- 
nstei>at-I<aw. 

27 
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ilitnte  such  un  agreement  as  coine««  within  the  Hth 
section  of  the  SoTicitore'  Koiuiiiiumtion  Act,  1^81 
That  section  says  this:  "(1)  With  respect  to  any 
bunneeB  to  whioh  the  foregoing  pro^'uions  of  this 
Aeb  idato,  .  .  .  H  aliall  oc  competent  for  a 
aolidior  to  make  an  nfi^i^ment  witb  lus  dieut*  and 
for  a  client  to  make  an  ugri'emeiit  ivitii  Ui  tolidtor. 
before  or  after  or  in  the  coiirsr  of  the  transaction  of 
any  such  business,  for  the  remuneration  of  tlm  solicitor, 
to  such  amount  and  in  such  manner  as  the  solicitor 
and  the  client  think  fit,  either  by  a  gros«  sum,  or  by 
commission  or  pensentage,  or  by  salary,  or  otha-wfaa; 
and  it  shall  be  competoni  lor  the  aolicitor  to  amMpk 
from  the  client,  and  for  the  oKent  to  give  to  tte 
solicitor,  remuneration  accordingly."  That  provision 
made  an  alteration  of  the  law  and  enablo<l  an  af?reo- 
ment  for  remuneration  to  be  made  betvvwn  ii  solicitor 
and  hit  client  which  should  be  binding.  The  section 
then  goes  to  say:  "(2)  The  agreement  shall  be  in 
writing,  signed  the  MMMi  to  oe  boand  thsraby,  or 
by  bis  agent  in  that  befialf.*' 

Now,  what  does  this  moan  ?  Does  it  mean  that 
the  agreement  must  b«^  .sign<  <l  by  both  the  parties  to 
iti"  It  st'cms  tome  that  it  must  be  sif^ned  by  the 
nurty  who  seeks  to  repudiate  it ;  in  the  present  oase 
waagresment  has  been  signed  by  the  client  who  MGikl 
to  repudiate  it,  and  that  is,  I  think,  sufficient. 

I  cannot  help  thinking  that  the  phrase  "agreed 
costs  "  hi  ri',  altiiougli  Xorth,  J.,  eeems  to  have  been 
of  a  somewhat  diirerent  opinion,  means  all  costs  in- 
curred dov^'ii  to  the  then  present  time. 

We  have,  then,  an  agreement  binding  the  dient 
baeanse  signed  by  him.  Then  the  iSidtor  aays 
there  ought  to  be  no  taatation  of  the  ooate  oorored 
by  the  agreement.  8Qt>>sooCion  4  of  aaotton  8 
says:  "The  ag^roomont  may  bo  sued  and  re- 
covered on  or  imiHucluHl  or  sot  aside  in  the  like 
mtinner  and  on  the  Like  grounds  as  an  agre«>uient 
not  relating  to  the  remuneration  of  a  soIicit«)r; 
snd  ii,  under  any  order  for  taxation  of  coaUi,  such 
agreement  faemg  relied  upon  by  the  aolidtor  shall  be 
objected  to  by  the  dient  aa  vnhb  or  unreasonable, 
the  taxing  master  or  officer  of  the  court  may  inrjuire 
into  the  facta  and  certify  tlie  wimo  to  the  euurt ;  and 
if  upon  such  cortilicjite  it  shall  appear  to  the  court  or 
judge  that  just  cause  has  been  shown  dther  for  can- 
e^USig  the  agreement  or  for  reducing  the  amount 
payable  under  the  eam8»  the  ooort  or  judge  shall  have 
power  to  order  sudi  eanodlatfon  or  nduotiott,  and  to 
give  all  such  directions  necos^ftry  or  proper  for  the 
purpose  of  carrying  such  order  into  effect,  or  otherwise 
oonsoquential  ttMNMO,  aa  to  tiw  ooort  or  judge  may 
aeemfit." 

It  ii  urged  on  behalf  of  the  solicitor  that  flM 
agreement  cannot  be  set  aside  as  unfair  and  unreason- 
able unless  there  is  some  order  or  proceeding  under 
which  to  impeach  it.  I  do  not  myself  think  there  is 
anything  in  that.  In  fn  rr  I'dlmrr  Cotton,  Ij.J.,  ex- 
pressed himself  thus :  "  It  is  said  that,  having  regard 
to  the  4th  sub-section  of  the  Sth  section,  this  agree- 
ment ought  to  be  referred  to  the  taxing  master.  Buttiie 
api)dlant  has  not  brought  forward  any  evidence  show- 
ing that  this  charge  is  unfair  and  unreosonablo ;  and 
alUiOUgh  the  4th  sub-section  does,  in  my  ojnnion,  give 
the  court  power,  wliere  an  agn^'ment  is  so  imp4:>ached, 
to  refer  it  to  the  taxing  master  to  consider  whether 
the  eharge  is  fair  and  reasonable,  no  foundation  for 
sndi  an  order  has  been  made.  Mr.  Farwell  has 
argued  that  this  is  a  very  unreasonable  ohaige,  but  I 
do  not  thuik  that  ho  says  it  is  nnfoir." 

We  ought  not,  on  the  materials  which  we  have 
b<!foro  us,  to  Bay  that  the  agreement  is  unfivir  and  im- 
reasonnble,  but  we  can  direct  the  taxingmastor,  ongoing 
into  the  bill,  to  report  as  to  that.  The  right  order 
forua  tomw»i»  to  vary,  or  mtlMr  add  to^^ie  order 


of  Xorth,  J.,  by  directing  the  taxing  master  to  cer- 
tify whether  the  agreement  is  fair  and  reasonable, 
reserving  the  costa  of  the  taxation,  of  the  appeal,  and 
of  the  adjournment  into  court  befon;  North.  J. 

Kay,  L.  J. — I  agree.  It  seems  to  me  that  this  is  a 
proi)er  case  for  taxatioil  after  payment.  I  think  that 
"  agreed  ooete  "  here  mean  all  ooeta.  Thn  Isnjn^ 
of  tm  3nd  sob-flection  is  inartifldal,  probabty  takm 

from  the  language  of  the  Statute  of  Fraodt.  Ik 
seems  to  nic  that  if  a  i>orson  seeks  to  enforce  sueh  an 
agreement  and  it  is  signed  by  the  person  ligaiust 
whom  he  seeks  to  enfort*  it,  the  fact  of  his  soekiug  to 
enforce  it  sliuws  tlmt  he  means  to  be  bound  by  it 
himself,  imd  you  have  the  actual  aimkatom  of  the 
other  party ;  tnat,  in  my  opinion,  is  suBeient. 

It  is  competent  to  us  to  refer  the  matter  to  the 
taxing  mastiT  Ui  ro{K>rt  as  to  whether  this  is  or  is  not 
a  fair  ami  rensuuiible  agreement.  The  IboIb  an  ts 
my  mind  suspicious. 

A.  L.  Smitu,  L.  J. — alao  agree. 

Order  appeahd  from  added  to. 

Solicitors,  yemt  »{•  rTiHulnicl-.  for  FT.  D.  Fmpf, 
Brighton ;  AlktMon  tk  Dretaer,  for  Trcvur,  I'oUard,  ± 
Gb.,  Brixton. 


From  Chan.  Div.  \ 
(Lindleyi  Bo  wen,  and  [  Dec,  5,  (> 

A.L.8iDith.I..JJ.)  ) 

Bqabov  BmcK  AXD  Terra  Cotta  Co.  v.  QUiT 
Western  Railway  Co.  (a.) 

liailicay — ^fi^le  oivner — Stattdtvy  powers — MineraJt— 
Custom  of  workittf  tuual  in  district — MmtnU  watkid 
by  ijuarrifiiuj—SMtOori/  right  of  mine  owner  to  etUer 
upon  (iii'l  brciik  nji  sur/arr  land  of  raiUmiy — TrtJiptui 
— Baiiwaya  VUiuett  VoaaoUdaiion  Act,  l&k6  (8  Vid, 
c.  90X  M.  77-79. 

The  respective  rights  under  the  Railways  Clauses  Ad, 
1S4.J,  if  a  railioay  eomjxini/,  as  owner  of  land  nunpnl- 
snrihi  Uikfii,  and  of  the  f'r:nr  tniwrals  itnd'T  tuck 
land,  are  different  from,  and  are  not  guverned  by  the 
nrincijdes  of  law  UpplicaUe  to,  the  rttpKtiv*  nj^MI 
land  no/act  ownsn  oaid  mineral  monere  in  other  sOMt. 

The  owner  of  minerale  lying  under  or  nmr  the  htni 
and  line  of  a  raihcay  com]>any,  which,  according  to  the 
usmtl  manurr  of  working  in  the  district  art  iiH>n  by  ojien 
'/uarryin(j,  is,  hy  sectivn  79  of  the  Ilaihuays  Clauses  Act, 
ISJ.j,  if  dfiroua  of  working  such  minerals,  and  if  tlie 
raih<;ni  r>'inj'<iny  ore  not  willing  to  purch<t«e  the  same, 
nttitkd  to  enter  upon  and  break  up  the  tur/ao$  of  ike 
land  oftht  railway  ampanv/or  the  purpott  e/w^idng 
the  miwrak,  even  though  iht  auuejumet  ht  fjke  darfrec- 
tim  of  the  raUwtuf. 

Appeel  of  the  defendant  company  from  the  deeinOB 

of  Kekewicb,  J. 

In  1S85>  the  defendant  company  proniDted  a  Bill  in 
Parliament  to  obtain  jKJwer  [infrr  itlln)  to  yiurchase  !i 
branch  railway,  part  of  which  ran  over  the  land  of 
which  the  plftl^ttflf  company  were  owners.  The 
plaintiff  oompany  oppoeed  the  Bill,  but  their  oppod- 
tion  was  withdrawn  upon  tiie  terms  of  an  agn-emeBl. 

dated  August  10,  1SS9.  Clause  3  of  that  agreement 
pro\'idtid  that  if  the  itill  shoidd  bo  passed  the  defcoid- 
ant  company  should,  before  the  13th  of  September, 
1889,  serve  upon  the  plaintiff  company  notice  to  treat 
in  pursuance  of  the  Lands  Clauses  ConsolidaticMi  Act, 
1815,  for  the  portion  of  land  occupied  by  the  branch 

(a.)  Beported  hf  iL  3.  BhJUOt  Baq.,  Bacriater-afe-  . 
Law. 
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Ik*.   C]iius<>  I  provided  that,  notwithstuiidiiig  iiny- 
thiug  coiitainwi  iii  tliu  Bill  when  it  becaiiio  an  Act  of 
Piduuaent,  the  defendimt  watgaxa  should  be  eoti- 
M  to  pnrdiiiae  under  AtSr  eomptwory  powen  from 
J 'airit iff  company  only  tho  land  occupied  liy  the 
broi  L  Iuj>'.    Clause  11  provide*!  that,  in  the  event  of 
ti'  jjliiiititY  coiununy.  m  pursuiinco  of  tho  powers 
reserved  by  tho  liaiiways  Clausos  Consolidation  Act, 
1M5,  working  the  rainorals  lying  under  or  within 
forty  yards  of  the  branch  railway  Tine,  the  defendant 
eompeny  should  be  entitled,  as  and   when  such 
minerals  were  work o<l  out  find  rt  inovr  l.  (u  l  attr  in 
»D<i  upon  the  mines  no  worked  for  the  puq)08e  of 
ecnutructing,  and  to  construct,  such  pillars  or  columns 
m  the  drfandant  oompmy'a  engitteer  might  oooj^or 
mmmrj  for  the  proteetion  of  tne  nilway  and  works, 
hnt  io  that  tho  a»'f  >ih1  int  coiupiiny,  in  constructing 
»nch  works,  shall  nut  iut^'rU  rc  with  tho  working  of 
tii^  mineruls  in  accordance  with  the  provisions  of  the 
•ud  Act :  provided  that  nothing  in  the  said  agree- 
nent  contained  diovld  interfere  with  or  affeet  the  right 
of  the  plaintiff  company  to  compensatinn  for  miiierjils 
w  provided  by  tho  said  Act  or  for  uny  interloreuce 
»ith  tho  fro©  working;  mid  getting  of  same. 
The  Bill  paesed  and  became  a  special  Act  in  1889. 
The  defendmt  company  aftervrarde,  under  their 
ttatatoi^  poweii^  gave  the  plaintiff  company  notice 
to  treat  m  respect  of  the  tana  aboro  refoned  to ;  the 
purcha.^'  -ns  DiK  y  paid,  which  was  fixed  hy  arbitra- 
tion, ejtpr»'»!4iy  not  including  tlu'  vn\nc.  of  tho  clay 
u«ed  by  the  pUintiff  company  f>>r  the  purposo  of 
their  manabctittw,  <m  the  ground  that  such  cW  wai 
a  miiMral  within  the  meaning  of  the  Baflways  Ohnuei 
Cor.<triIi,I)i«ir)n  Act,  ISI.j;  and  tho  land  was  accord- 
ingly. .Ill  DwoiuImt  ."50,  1890,  conveyed  by  the  plain- 
tiff (omjiany  to  the  defendant  company,  the  mines 
and  minerals,  including  the  clay,  being  expressly 
«cept4>d  and  rceerred  out  of  the  oonv^anoei 

On  January  18,  1892,  the  plaintiff  oompany  gave 
to  the  defendant  oompany  notice,  under  section  78 
'f  the  liiiilwnyi^  Claunos  Consolidation  Act,  1845,  of 
their  intention  to  work  tho  clay  lying  under  and 
within  f<  r  fy  yards  of  the  railway. 

Acoording  to  the  custom  of  the  distiioti  day»  each 
ai  was  una  by  the  pilafaitiff  company  in  ttflir  mann- 
fai  furee,  was  worked  from  the  surface,  and  not  by 
i:iilt'rground  workings,  the  practice  being,  in  the 
tirst  iij-it^iiLi  ,  to  remove  tho  surface  sou  (which 
varied  in  def  th  from  three  to  eight  feet)  ao  as  to  pre- 
vent it  adzmg  with  the  day,  and  then  to  get  the 
day. 

The  defendant  company  were  not  willing  to  treat 
with  th"  plaintiiT  company  for  p;iyi:ii'nt  of  any  com- 
pensation in  respect  of  the  clay,  and  the  plaintiff 
company  accordingly,  in  pursuance  of  their  notice  to 
work  the  day,  proceeded,  in  September,  1892,  to  do 
K> ;  asd  tar  the  purpose  of  removing  tho  surface  soil 
and  the  Iwllast  on  the  hind  purcha.sed  as  aforesaid  by 
the  defendant  company,  laid  down  a  tnim way  (part 
of  which  extended  over  the  land  of  the  defendant 
eompaoy),  and  moceeded  to  dear  and  remove  the 
•nrCkoe  aofl  and^fhe  halbuit  thereon.  Oie  defendant 
^Jmp«ny  ther«MijH»n  n  inovr-d  so  niDOh  of  the  tram 
liiit-fi  as  were  on  their  Imid  jiitd  replaced  the  ballast. 

Tho  pl.iintiff  company  thi-n  brought  this  action 
praying  an  injunction  to  restrain  the  defendant  com- 
pany from  interfering  with  the  plaintiff  company  in 
fretting  tho  clay  from  imder  the  railway  or  in  remov- 
ing for  that  purpose  the  rarfaoe  eml  and  ballast, 
^id  frtjin  removing  the  plaintiff  company's  tram  linos  ; 
au<l  damages  were  also  claimed. 

Kekewich,  J. ,  held  that  the  plaintiff  comnany  were 
entitled  to  work  the  day  from  under  the  land  por- 
chaaed  m  ■fanwaid  Inr  vne  ddieodaot  oompany ;  and 
for  that  ptupoee  that  Ute  plaintiff  oompany  were  enti- 


tli'd  to  enter  upon  the  laud  of  the  defendant  company 
and  to  remove  the  ballast  and  surface  soil  lying  or 
being  above  the  day;  and  he  accordingly  granted 
the  injunction. 
The  defendant  company  appealed. 

Sir  Hirruff  Dnvejf,  Q,C.t  Oripp$,  Q.C.^  and  Mtdd, 
for  the  appellants. 

HopktnMn,  Q.C.,  and  F,  Dodd,  for  the  reapondenti. 

Till  ;nj;inin  nts  and  the  c^sos  cited  appotr  from, 
and  are  fully  dealt  with  in,  the  judgments  of  the  Lords 
Juaticea. 

Ijndlet,  L.J. — ^This  case  raiaee  an  important 
qneatioa.  which  haa  coma  before  the  court,  I  will  not 
say  for  the  flrat  Mme,  but  the  importance  of  it  is  now 

realized  more  vi\"idly  than  it  has  hceii  before.  [The 
Ijord  Justice  raid  tho  j)rder  ajipcaknl  from,  and  pro- 
coe<led  : — ]  Now,  in  all  the  pn^vious  cases  in  which  a 
railway  company  has  been  in  Utigatiou  with  a  mine 
owner,  tho  railway  oompany  has  been  complaining 
of  tho  loss  of  support  under  their  railway,  and  the 
controvei-sy  has  always  been  whether  they  an*  to 
buy  the  minerals  in  (init  r  to  retain  and  exer- 
cise or  preeerve  that  right  of  support.  But  the 
peculiarity  of  this  caso  is  that,  in  consequence  of 
the  agreement  of  Anguat  10,  1889,  the  railway 
company  do  not  Care  anything  about  the  support 

by  the  .subjacent  minerals.  They  have,  under 
that  agreement,  a  right  Uj  support,  which  renders  it 
immaterial  to  them  whether  the  clay  under  the  rail- 
way is  dug  out  or  not.  And  the  whole  controversy 
in  this  case  b  not  as  to  the  right  of  the  mineral 
owner  to  work  under  the  railway,  and,  if  necessary,  to 
let  it  down,  but  tlie  controvc^rsy  is  as  to  the  right  of 
tho  mineral  owner  to  come  upon  the  surftuie  and  work 
his  minerals  from  above  downwards.  That  is  the 
controversy.  It  is  a  controversy  which,  in  this  acute 
shape  at  all  events,  is  so  far  as  I  know,  substantially 
a  new  one. 

Now  the  first  jniint  to  consider  is  whetlx  r  tlie  rights 
of  the  parties  depend  upon  the  oniinary  principles  of 
real  property  law  or  upon  the  statutory  enactments 
contained  in  the  Railway  Glauses  Consolidation  Act, 
184S,  becanae  their  rights  will  depmd  veiy  much 
upon  the  answer  to  be  given  to  that  ijnostion.  I 
proceed,  therefore,  to  investigate  how  that  matter 
stands.  [The  Lord  Justice  then  stated  the  facts 
as  above  set  out;  and  commenting  on  clause  11 
of  the  agreement  of  Angost  10,  1889,  between 
tlie  pliiiiitiffs  [111  I  the  defendants,  said: — ]  The 
railway  comi)aiiy  therein  8tii)ulato  for  a  right 
which  thoy  otherwise  would  not  have — a  right  to  go 
into  tho  clay  pit  and  support  their  line  as  and  when 
the  clay  is  woned  out.  It  is  the  existence  of  this  clause 
whiuh  puts  (hem  in  the  peculiar  positioa  to  which  I 
have  alluded,  and  which  enables  them  to  say,  '*  We 
do  not  care  anytliing  at  all  about  right  to  sujiport  by 
clay,  as  we  have  a  right  of  support  indei)enileiitly." 
When  you  look  at  the  history  of  this  transaction, 
and  at  the  terms  of  that  agreement,  and  at  the 
recitals  in  the  oonveyanoe,  I  tnink  it  is  obvious  and 
beyond  all  doubt  that  the  rights  of  the  jjarties 
are  to  be  det<>rmined,  not  by  tlie  ordinary  princijiles 
of  real  property  law,  but  by  the  clauses  relatitig  to 
mines  in  the  Railways  Clauses  Consolidiition  Act  of 
1 845.  Once  got  at  that,  and  you  get  a  very  long  way, 
because  it  is  well  known  now  that  the  rights,^  as  I 
will  call  them,  of  tho  surface  owner  and  tho  mineral 
liwie  I-  under  thi<  Kjiilways  Clauses  Consolidation  Act, 
are  totally  difTeront  from  the  re.siHH;tive  rights  which 
they  wonhl  enjoy  if  it  wore  not  for  those  Statutory 
enstotments.  Nothing  can  show  that,  mora  plainly 
than  a  oontraat,  which  I  will  not  panae  to  nuike,  of 
the  dedaiona  mider  the  mining  elansea  in  tha  Bail- 
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ways  Clauses  ConHoIi<lation  Act,  and  tiioso  othfr 
oaiM  upon  the  rights  of  bssors  and  lessees  imdcr 
ininkig  leasee,  or  in  inch  cases  as  those  which  have 
arisen,  on  the  true  construction  of  Inolosure  Acts, 
^le  contrast  between  the  two  is  ntost  marked,  and  it 
is  inipossihlo  to  say  thnt  casos  govornod  by  the  li'iil- 
ways  Clauses  CoiisoHdtitiou  Act  are  governed  by  tbf 
same  prineipl<-s  as  those  which  relate  to  lesMB  or 
Ihdosure  Acts  or  anything  of  the  kind. 

We  are  driven  then  to  the  study  of  the  sections 
relating  to  mines  and  minerals  m  the  Railways 
Clauses  Consolidation  Act,  1815,  that  is  to  say,  to  that 
buTiillr-  of  scctiuns  which  are  prefaced  by  the  words, 
"And  witli  respect  to  mines  lying  under  or  near  tlie 
railway,  commencing  with  section  77  and  running 
down  to  and  including  section  Ho.  The  first  of  those 
sections  is  section  77,  whidl  provides  that  the  company 
shall  not  be  entitled  to  any  mines  (I  will  read  it  shortly 
now)  under  any  land  purchased  by  them  except  only 
such  parts  thereof  as  shall  be  ni-cessary  to  be  dug  or 
carried  away  or  used  in  the  construction  of  the  works 
unless  the  mmo.  shall  luivo  been  (expressly  pur- 
chased. As  I  have  pointed  out,  in  this  particular 
ease  Htu  mines  were  exoqitod  >na  not  purchased  by 
the  railway  company.  Then  comee  section  78,  which 
I  need  not  read  in  full,  that  mines  lying  near  the 
railway  are  not  to  be  worked  if  the  company  are 
willing  to  purchnso  them.  Tlien  comes  nettion  7'.*, 
which  is  vorj' important :  "If  before  the  expiration 
of  such  thirty  days  the  company  do  not  state  their 
willingness  to  tMMii  with  such  owner,  lessee,  or  occu- 

Eier  for  the  payment  of  soch  oompeosation,  it  shall  be 
iwfnl  for  him  to  work  the  saia  mines  or  any  part 
thereof  fur  which  the  company  shall  not  have  agreed 
to  jjay  compensation,  so  that  the  same  be  done  in  a 
luanuer  prosier  and  necessary  for  the  beneficial  work- 
ing thereof,  and  according  to  the  usual  manner  of 
working  such  miuej^  in  the  diitriat  where  the  same 
shall  be  situate."  Umu  then  are  prorisions  about 
damage  and  so  on. 

Now  what  does  that  involve  ?  Tt  certainly  involves 
this,  that  the  mineral  owner  is  entitled,  if  that  wt  liou 
applies,  to  work  his  mine  under  the  railway  and  as 
close  up  to  it  as  the  minerals  extend,  although  the 
oonsequenoe  is  to  derogate  from  his  own  grant  and 
destroy  the  surface  by  letting  it  down,  a  right  which 
no  mineral  owner  has  at  common  law,  nnoer  a  con- 
Trance  worded  similarly  to  the  conveyance  in 
this  case.  Agfiin,  a  mineral  owner  has  a  right  to 
work  his  mine,  not  only,  as  I  midi  rstand  it,  from 
bdow  upwards,  but,  under  certain  drcnmstancee, 
from  above  downwards.  He  IiM  a  z^t  to  woA  it 
BO  that  the  same  be  doo*  in  a  manner  proper  and 
necessary  for  the  benefloial  working  thereof,  and 
according  to  the  UHual  manner  of  working  such 
mine  in  the  district  where  the  same  shall  be 
ntuatcd.  What  does  that  mean  ?  It  means,  I 
apprehend,  that  if  in  any  particular  spot  the 
mmeials  come  so  close  to  the  surface  that  it  is 
necessary  for  the  benflfioial  woddng  of  those 
minerals,  and,  according  to  the  usual  manner  of 
working  th(!m  in  the  district,  that  they  shall  Vm' 
worked  from  above  downwards,  the  mine  owner  has 
a  right  to  do  it.  The  consequence  is  in  that  case  the 
destmotion  of  the  surface.  The  consequence  in  the 
oQier  ease,  which  I  have  already  alluded  to,  is  also 
destruction  of  the  surface.  It  is  destruction  in 
different  ways,  it  is  true.  It  is  destruction  in  the  one 
case  by  piclnng  the  surface  up,  and  destruction  in  the 
other  case  by  letting  the  surface  down.  The  result  is 
the  same— destruction  of  the  railway.  That  appears 
to  me  the  necessary  consequence  if  you  onoe  get  out 
of  the  common  law  doctrines  applioulA  to  numers  of 
this  kind,  and  are  forced  to  rely  upon  the  true  con- 
struction of  the  Bailways  Clauses  Consolidation  Act 


Now,  if  we  look  at  such  decisions  as  there  are  on 
this  point,  they  almost  all  of  them  are  based  upon  the 
theory  to  which  I  have  alluded,  the  theory  being 
that,  as  reffards  mines,  the  railway  company  have 
nothing  to  do  with  them  until  the  time  comes  when 
the  owner  wants  to  work  them  sr>  as  to  endani^er  the 
railway.  It  may  never  come  at  all.  They  may  be 
minerals  which  cannot  be  wi)rko<l  at  a  prutit,  or  so 
situated  that  it  is  not  worth  working  them,  and  in 
such  a  case  the  railway  company  ^t  the  of 
support  for  ever  fbr  nothing.  But  if,  on  the  other 
hand,  the  time  does  oome  for  the  mine  owner  to  work 
these  mines,  he  is  at  liberty  to  say  to  the  railway 
company,  "  If  you  do  not  buy  me  out  in  accordance 
Mrith  these  sections,  which  of  course  you  have  a  right 
to  do,  I  shall  work  my  mines  r^ardless  of  your  rights ; 
thatis  to  say,  regardless  of  the  rights  which,  but  for  the 
statute,  you  would  have  had  at  common  law."  That  is 
the  position  whic^  these  plaintiflh  have  taken  up. 
Now  that  that  is  the  view  which  has  been  taken  throngh 
a  great  number  of  decisions  is,  I  think,  apparent  fromt 
study  of  them.  I  am  not  going  through  then  at 
any  length ;  but  it  is  perfectly  impossible  to  my 
mind  for  any  lawyer  to  read  the  decisions  opoD 
these  sections,  begmning  with  The  Chrml  Wmlerm 
RaHway  Co.  v.  Beiinttt.  15  W.  R.  647,  L.  B.  J 
H.  L.  27,  and  coming  down  to  Thf  MiiU'twl  Rail- 
icay  Co.  V.  Ikoliiu.^i'U,  3^  W.  li.  •')77,  15  App.  Cas. 
both  before  the  House  of  Tvi  ds,  without  84'oing  that 
the  reasoning  I  have  applied  to  this  case  is  the  res- 
toaSng  wliidi  has  been  appUed  uniformly  and  wiChiMt 
any  exception  whatever,  so  far  as  I  know,  eseept  flw 
possible  exception  in  the  judgment  of  Lord  Hach 
iiaghten  in  Tliv  Midland  RailuHtij  ('«.  v.  Robirmm.  15 
App.  Cas.,  at  p.  3G.  Lord  Mocnaghten  does  throw- 
some  doubt  upon  the  question  of  whether  the  mine 
ownor  can  go  upon  the  surface  and  work  from  above 
downwards.  Ilie  doubt  tknown  upon  the  propoeitioii 
by  a  noble  lord  of  his  eminence  requires  the  graatsrt 
attention  ;  but  he  stands  alone,  and,  without  ennaie- 
rating  the  long  list  of  L.rds  and  judges  wlio  have 
taken  the  view  of  the  sections  which  appears  to  me 
to  be  the  right  view  upon  the  study  of  them,  it 
appears  to  me  it  is  impossible  for  us  to  give  effect 
to  the  doubt  expressed  by  Lord  Mocnaghten.  I 
think  Sir  Hotaoe  Oavey  was  justified  in  his  remark 
that  there  is  a  dHbrenoe  apparent  enough  to  themiiidB 
of  those  who  are  iiccustomod  to  think  of  these  things 
with  reference  to  legal  rights.  He  said  the  phuntiff* 
have  no  right  to  use  the  defendants'  property  to  work 
theirs,  and  that  that  is  a  very  different  thin^  from  a 
right  to  work  their  own  property  to  the  detriment  of 
the  Qreat  Western  Railway  Co.  I  BOO  thediffMnosb 
of  course ;  but,  asking  mysdf  whether  any  sooh  iSt- 
ference  is  drawn  liy  these  legislative  enactments,  I 
say,  "  No,  I  see  no  trace  of  it. 

It  appears  to  me,  therefore,  without  going  furthor 
into  ibo  decisions,  that  the  appeal  fails,  and  must  be 
dimined  with  ooflts. 

Bownr,  H  J.— I  shoidd  add  nothing  were  It  not  Air 

the  great  in>i>ortane«<  of  this  question.  But  as  it  is  a 
most  important  one,  perhaps  it  is  right  that  one 
should  give  one's  opinion  sepamtely. 

It  seems  to  me  that  the  whole  c&ao  turns  upon  the 
true  construction  of  seotioa  79  and  the  two  preceding 
Motions  of  th«  JEUulwaiys  OUanm  OonsolidalMii  Ast, 
1S48.  The  point  tains  upon  Hie  words  in  seolion  W 
which  reserve  to  the  mine  owner  the  right,  if  th* 
oomi»any  is  unwilling  to  purchase,  to  work  the  mioSB, 
which  include  clay,  stone,  and  minerals  which  can  be 
got  by  open  worloiie,  in  the  usual  manner  of  work^ 
such  mines  in  the  £strict.  And  we  haw  to  dMUe 
whether,  under  the  words  "  the  usual  auHHMr  cf 
working  such  mines  in  the  district,"  flM  omm  w 
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ibdif  am  oatitlml  not  manly  to  work  underground, 
njMdvini  llie  ■nrftuse,  Vat  setually  to  go  upon  the 
kds  which  the  railway  company  has  in  the  first  in- 
Oicc  acquired,  to  disturb  the  surface  and  remove  it 
n  ^  u  u  necessary  to  reach  the  clay. 
We  in  driven,  therefore,  in  the  first  place,  to  oon- 
•faronfaUy  the  oode  or  faadculiis  of  eoactments 
sntained  in  the  three  sections  I  have  mentioned,  and 
'Ji« following  oue«  down  to  section  86.    Section  77 
fffividt's,  with  respect  to  mines  lying  under  or 
Ktr  th«  railway,  that  the  company  is  not  to  be 
;  nlitkd  to  any  njiiM  or  minerals  \inder  any  land 
;  fmimA  hr  ftum  vmgi  only  anoli  pwrta  as  an 
MMMfyto  M  dug  or  oairied  away  or  used  in  the 
a^utntction  of  the  wcirlis,  unlefis  the  same  shall  havo 
expressly  purchased,  and  all  such  mines,  ex- 
■yimg  as  aforeeaid,  shall  be  deemed  to  be  excepted 
<iC  of  the  oanTayance  ol  the  landi  unless  they  be 
apresily  named  taerein  and  oonreyed  tiiereby .  Kow 
r  is  not  perhaps  a  very  admirable  way  of  dealing 
nih  ivn  Act  of  Parliament  which  is  intended  to  be 
r»d  ris  a  whole,  to  read  one  section  without  the  light 
of  the  sections  which  follow ;  but  for  the  purpose 
flf  maldDe  the  meaning  dear  of  what  I  am  about  to 
1^1 1  will  assume  that  the  Act  of  Parliament  paused 
flcre,  and  that  there  was  no  other  limitation  of  right 
(IT  creation  of  right  ((jntnino'l  in  tlio  sections  which 
follow.  What  would  bo  the  position  of  the  railway 
(Xtapiny  if  the  Act  of  Parliament  were  ao  wurdad  ■ 
^Moidiitt  to  the  ordniazy  thooriee  of  law  a  person 
vhognma  to  an  mdrndnal  or  to  a  oorporate  body, 
hiid  for  the  j)uri)08e  of  making  upon  the  land  some 
work  like  «  railway,  a  canal,  or  other  buildings,  im- 
plitxily  is  taken,  nidess  there  is  any  proviHion  to  th<> 
raDtratv  contained  in  the  document  which  dcecribos 
tlie  rifl^tts,  to  ^rant  abo  that  neoeasary  support 
rhich  ooth  parties  must  be  intended  to  have  known 
»ould  be  required,  and  without  which  the  enjoyment 
)f  hU  grant  by  tin-  grantee  would  become  wholly 
neffectusl  and  futile.    You  must  look  very  carefully 
it  the  document  which  creates  the  rights  of  the  par- 
isi  to  see  what  was  the  true  intention  of  the  document 
-Aether  it  is  a  grunt  or  an  Act  of  Parliament  - 
diat  was  the  true  intention  of  the  partirs,  or  thi'  tnu- 
}t«Qtion  rather  of  those  who  drew  the  document,  as 
>  the  exact  amount  of  title  which  i.s  intended  to  be 
Mrved  out  of  the  gnaL  U  that  aedum,  however, 
)ood  alonei,  it  aeems  to  me  there  would  he  notiiing  to 
rw  th  it  the  ordinarj"  implication  of  law  was  not  to 
U'jw.  and  that  the  mine  owner,  although  his  mines 
*Te  excepted  out  of  the  grant,  would  be  nevertheless 
xuul  to  leaTe  to  the  laflway  company  all  the  iieoes- 
<y  support  without  which  it  w<mld  be  idle  to  sell 
e  land  to  the  milwav  company.    I  think,  therefore, 
at  that  is  what  would  bo  the  result  of  section  "7  if 
stood  alone.    I  do  not  think  I  am  alone  in  this  vio  w, 
t  only  because  lindley,  L.J.,  who  has  preceded 
V  has  stated  that  to  be  his  impression,  but  also  he- 
me I  think  it  is  the  view  of  Lord  Selbome  in  Dtxon  v. 
Monian  Railtmy  Co.,  29  W.  R.  249,  6  App.  Cos.  520, 
lich  no  doubt  must  be  read  by  the  light  uf  Uir 
utch  Act,  but  which  for  the  purpose  of  the  point  in 
f^on  covers  exactly  the  same  ground  as  the 
Vli*h  Act.   Lord  SeUMnM  there  says  that,  in  his 
imott,  if  Motion  70  of  the  Scotch  Act  (which  ia 
lilar  to  section  77  of  the  English  Act)  stood  alone, 
ae  would  be  nothing  in  it  to  deprive  the  railway 
opany  of  the  ordinary  right  to  support.    I  do  not 
aslf  follow  the  oontraiy  view  espreaaed  hy  Lord 
•tbaijr  ZB  Oreat  Wedem  BaQwag  Co,  t.  BbumU, 
R.  2  H.  Ti.,  at  p.  41.    But  section  77  docs  not 
ad  alone,  and  it  ir»  by  virtue,  it  seems  to  mo,  of 
tion  71»,  and  the  words  which  define  what  Is  to  be 
erred  to  ttie  mine  owner,  that  we  get  language  of 
•  JjtgUkataof  wbkii  does  interfere  wi&  xaaA  oom- 


pleta  enjoyiiient  of  ttM  railway  for  raflwa^jmipoaea, 
that  otherwise  flio  railway  oomnany  would  have  pos- 
sessed.  What  we  have  to  deoida  i%  to  what  anent 

doi'8  section  79  go  P 

I  pause  for  a  moment  to  remark  that,  although  the 
oases  nse  the  orprowsinn  "surface  land"  as  distin- 
gidahed  from  lana  below  the  aurfbce,  what  the  railwaT 

company  really  pef  s  nudtT  section  77  is  all  the  land, 
wht'ther  on  thu  surface  Or  below,  which  is  not  mines. 
In  the  present  c!is((  tlu;  oidy  matter  which  we  Imvo  to 
oonsidor  is  the  actual  surface.  That  is  the  point  alone 
xaiaed,  and  wo  have  to  construe  the  Act  with  refer- 
ence to  that.  There  is  no  such  distinction  drawn  ia 
section  77,  or  as  it  seems  to  mn  in  section  79,  aa  a 
distinctiun  bctwfcn  lundH  on  the  actual  surface  and 
lands  which  are  not  mines,  rilthough  they  are  beloW 
the  surface. 

What,  then,  doea  section  79  do  in  favour  of  the  mine 
owner  ?  It  certaiidy  takes  away  from  the  railway 

company  rights  of  adiactmt  and  subjacent  support  to 
some  extent,  from  ana  after  a  particular  moment.  If 
the  mine  owner  wants  his  mines,  and  is  desirous  of 
working  them,  then  the  occasion  arises,  and  if  the 
railway  company  upon  notioe  an  unwil^ng  to  pur- 
chikse  them,  then  he  may,  so  far  as  is  necessary  for 
the  enjoyment  of  his  own  mine,  destroy  the  arljanent 
and  subjiicont  s\ii>iii>rt.  In  the  ca8<-  of  an  iirul<  r- 
grouud  mine  he  may  let  down  the  surface,  from  and 
after  ttat  moment ;  up  to  that  moment  the  railway 
company  are  not  threatened,  and  they  enjoy  the 
benefit  of  the  adjaoont  and  subjacent  support.  It 
is  not  perfectly  corrwrt  to  say  that  imder  wction 
77  the  railway  company  get  no  right  to  adjacent 
and  subjacent  support;  they  got  every  rignt  to 
adjacent  and  subjacent  support,  it  seems  to  mst 
wmdi  fliey  want,  oxoept  so  mr  as  the  mine  owner 
at  any  particidar  moment  requires  to  utilize  his 
mines.  It  is  admitted,  therefore,  as  I  liavo  said, 
that  from  and  after  that  moment,  and  on  the  fulfilling 
of  all  the  conditions  precedent  up  to  that  moment, 
the  mine  owner  may,  if  he  requires  it,  let  down  the 
surface  even  if  it  involves  letting  down  the  railway. 
No  injusticL-  can  bo  caused,  because  the  railway  com- 
pany can  purchase:  if  they  do  not,  the  mine  owner 
is  free.  But  the  distinction  raised  in  this  particular 
appeal  is  with  reference  to  the  extent  to  which  section 
79  goes.  Does  it  also  intend  to  jostii^  audi  ads  of 
trespass — such  acts  as  otherwise  wouM  be  aefai  of 
trespass  upon  the  surfaco,  in  addition  to  giving  the 
right  to  withdraw  the  support  to  the  surface  ?  Now 
this  distinction,  fair  business  purposi  s  uf  course,  would 
naturally  stzihtt  ona  as  a  fine  one.  If  the  mine  owner 
may,  in  the  enjoyment  of  his  property,  let  down  tlie 
railway,  it  seems  somewhat  subtle  to  suppose  that, 
provided  the  usual  manner  of  working  the  mine  jus- 
tities  it,  he  may  not  enter  ujwn  the  surface  and  dig 
upon  the  surface.  But,  although  the  distinction  is  a 
subtle  one,  to  the  eye  of  the  lawyer  it  is  a  perfectly 
clear  one,  and  that  it  has  a  business  value  is  apparent 
from  what  wo  have  IxKm  told  in  the  argument  m  the 
present  cjise. 

The  question,  therefore,  really  arises  whether  it  is  a 
distinction  which  we  can  find  in  the  Act  of  Parlia- 
moit.  If  that  distinstion  ia  to  he  drawn,  the  first 
observation  whidi  seems  to  me  to  arise  is,  that  you 
have  to  exclude  from  the  protectioTi  of  section  79  the 
rights  of  a  nunc  owner  whose  mines  consist  of  day, 
gravel,  or  such  minerals  as  are  worked  from  the  surface 
in  cases  whwe  what  he  wants  to  work  is  the  mineral 
lying  immediately  under  tiie  line,  and  iHiioh  can  only 
be  got  conveniently,  according  to  the  usual  manner  of 
working,  by  taking  up  th<?  railway.  You  have  to 
exclude  it  from  section  79  l)ecaim>,  although  the  usual 
manner  of  working  the  mines  in  the  district  would 
justify  the  taking  awi^  fha  sarfaee,  yet^  nererttieless, 
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in  this  particxUar  case  it  is  said  tho  Act  of  Pai  liament 
did  not  inonn  to  give  it. 

The  second  observation  which  arises,  and  which 
seems  to  nic  arises  with  considerable  force,  ia  that  if 
tbac  distinotioa  ia  to  be  dmwn  there  ia  no  proviaion 
mad«,  aa  far  M  T  oan  ae«,  in  the  Ba&miya  dftuaea 
Consolidation  Act  itsf  If  for  the  assessment  of  coni- 
pensutiou  for  tlif  puichase  by  tho  raihvjty  conijiany, 
and  tho  j)aymcnt  by  tho  railway  comjjany,  of  that 
right  of  the  mine  owner.  You  are  taking  from  hitn, 
if  tliat  is  the  true  construction  of  the  section,  the 
natural  facility^  d  workiiig  hia  miiMwiil  hy  mMuia  of 
quorrj-ing,  wmoh  is  tisnal  and  tvUdh  ia  oonTenient. 
When  is  he  paid  for  it,  and  how  is  he  paid  for  it  ? 
There  is  nothing  in  sootion  bl.  I  think,  treating  it  as 
a  morn  mutter  of  tho  construction  of  the  section,  to 
give  the  mine  owner  the  means  of  obtaining  compeu- 
sation  for  that  facility  of  which  he  ia  depcimd.  8cc- 
tion  81»  aa  baa  been  pointed  out  in  ■iKament*  does 
not  ooTsr  all  the  oases  thftt  woold  atue ;  and  Sir 
Horace  Davey  and  Mr.  Cripps,  with  whose  arg^nicut 
I  was  very  nitiuh  iiiijirfascd,  uoidd  only  reply  to  the 
difficulty  which  arose  in  respect  of  that  point,  by 
turning  to  the  Louda  Oiauses  Ckinsolidation  Act,  and 
sajring  that  under  that  Aofe  the  mine  owner  would 
be  able  to  obtain  oouBprnaatinn.  But  atili  when  would 
he  obti^  it?  'When  would  tiie  nflwmy  company 
have  to  pay  it  ?  It  seems  to  me  that  they  would  nave 
t<u  puiciiuse  it  when  they  purchased  the  land,  but  if 
that  is  so,  thry  would  have  to  purchase  it  before 
tboy  are  threatened.  They  would  have  to  purchosv 
it  before  it  was  at  all  certain  that  the  mine  owner 
would  want  tlia  day,  and  tiuf  would  theraf ore  have  to 
boy  it  in  the  darlc.  It  woola  be  almost  impossible  to 
assess  the  prt)i)er  value  which  they  ought  to  Jiuy,  be- 
CHUSi'  you  n»'Ver  eoulJ  tell  the  exact  chances  of  the 
mine  owner  wisiiinjr  to  work  his  cjuarry,  or  the  ex- 
tent ur  depth  to  which  he  would  work  it.  And  if  you 
have  to  pay  him  the  price  before  yon  know  whether 
the  mine  ownv  woold  require  the  oI»»  iwr'^n-  how 
yon  woold  defeat  the  whole  object,  (he  oardinal  ob- 
ject of  this  code,  as  it  lian  been  expounded  by  judge 
after  judge  and  court  after  court.  What  does  Liord 
Cranworth  say  in  lli  unill'.i  kisp,  L.  II.  '2  U.  L.,  at  p. 
40 :  "  Tho  object  of  tho  statute  evidently  was  to  got 
rid  of  all  the  ordinary  law  on  the  subject  and  to  com- 
pel the  owner  to  sell  the  sorfaoab  and  il  any  mines 
were  ao  near  the  snrfaoe  fhat  they  must  be  tdran  flor 
tho  purpose*  of  the  niilway,  to  compel  him  to  sell 
them,  but  not  to  coHii>el  him  to  sell  anything  more. 
The  land  was  to  be  dealt  with,  just  as  if  there  were 
no  mines  to  be  considered  ;  notliiug  but  the  stirface. 
That  being  ao,  justice  obviously  requires  that  when 
the  mine  owner  thinks  it  bcneficiiJ  to  him  to  work 
his  mines,  and  proceeds  to  do  so,  he  should  bo  just  in 

the  same  position  OS  if  he  iri  )  never  sold  any  pjirt  of 
the  Sill  face  at  all.  If  he  had  not  conipulsorily  jiarted 
witli  the  surface,  ho  mif^lit  have  workeil  his  mines 
sinking  his  shaft  from  the  very  surface  down  to  the 
very  Iwttom  of  tho  mine.  The  object  of  the  atfttnte 
was  that,  for  the  pmpoM  of  the  xMlwaj,  the  company 
was  to  take  (and  it  was  a  Tory  benefioial  provision  for 
tho  company)  that,  and  that  only,  which  is  necessary 
for  the  puinose  of  tho  railway  :  and  that  all  the 
rest  shmild  ixj  loft  to  lie  dealt  with,  whenever  tho 
time  for  working  the  mine  should  arrive.  It  is  plain 
to  me,  tipon  the  oonstmction  of  that  clause  of  the 
statute,  that  that  was  the  intention  of  thoLagislature." 
Thercfora  if  compensation  is  to  bo  given  to  tho  niino 
own(!r  at  tho  time  the  hind  is  piircliased,  lie  i;,'f^  it  at 
a  moment  when  to  give  it  him  would  di  fi  ai  this 
cardinal  object  of  tho  codn  which  we  au}  construuig, 
and,  as  was  pointed  out  by  A.  L.  iSmitb,  L.J.,  it  would 
be  ortremely  difficult  to  measure  the  oompensation 
whkih  om^t  to  be  given;  and  in  praotioe  I  think  I 


may  say  that  it  is  unheard  of,  that  oompeoaatiaa  of 
thcr  kind  alluded  to,  should  bo  aabid  for  at  ths  tima 
of  purchase  of  the  land. 

We  come  biujk,  therefore,  to  the  meaning  of  the 
words  in  section  79,  and  ask  oonalves  whatur  than 
ia  anything  in  the  words,  **ttinal  manner  of  wakiBg 
such  mines,"  wliich  is  reasonably  intended  to  cnvcr 
such  civses  as  the  present  ;  and  for  the  reasons  1  bive 
given  it  soems  to  mo  that  the  words  uupht  t  j  oov.-r 
them  as  a  matter  of  business  and  as  a  matter  of  iiiir 
play  between  the  oompany  and  the  mine  owner.  It 
IB  aaid,  indeed,  that  aaotion  79  cannot  be  intended  to 
take  awsT  from  the  raflway  company  what  they  have 
purchased,  namely,  the  right  to  the  surface,  and  to 
use  the  surface  for  the  juirposns  of  their  railway;  but 
that  argument  goes  too  far.  Section  79  certainly  d  i-  s 
operate  from  and  after  a  i)articular  moment  to  deprive 
the  company  of  the  full  enjoyment  of  the  snmoe. 
It  is  not  therefore  a  (^noitioa  of  the  eodstence  of  ai^ 
right  of  interfering  with  the  enjoyment  by  the  tern- 
jiany  of  the  lands  which  they  have  iKjught;  bat 
tho  question  is,  How  far  does  tho  right  of  interference 
go  r  That  is  the  view  which,  I  think,  one  would 
form  as  to  the  interpretation  of  the  code,  keeping 
in  mind  what  is  ttA  oardinal  object  of  the  OOAs  thtf 
the  railway  oompany  ahall  not  be  obliged  to  W  any- 
thing for  the  mines  until  (he  mine  owner  oanim  to 
Work,  and  that  the  mine  owner  shall  be  at  liberty, 
unless  the  railway  cuuipany  sh.-ill  then  buy,  when  the 
critical  niuinetit  rijiues,  to  iMijoy  his  projX'rty '»i  the 
full ;  otherwise  this  code  would  really  becomo  a  mesiu 
of  confiscation. 

Kow  with  regaxd  to  the  anthocitiea  I  ahall  say  ymf 
little.  Id  The  Oreat  Wtdem  Baitwaif  Oo.  t.  Jfeaarft 
it  is  obvious  that  Lord  Chelmsford's  language  and 
Lord  Cranworth's  languiige,  if  read  in  tho  ordinary 
sense  of  tlie  words,  justified  the  judgment  below. 
And  Lord  Cranworth's  reasoning  as  to  the  object  of 
tho  Act,  I  think,  esphdoa  tiie  portion  which  the 
reopondents  assume  haice.  We  eome  next  to  ErrinsUm 
T.  The  M<tro}H>lilan  Dittrid  Railvmf  Oo.,  SOW.  R. 
(;fi3.  19  Ch.  D.  do9,  where  tho  l.ite  Master  of  thoEolla 
(.Sir  Geoi-ge  Jessel)  and  the  jireseut  Master  of  tie 
ItoUs  (then  Iheti.  L.J.)  both  in  terms  say  that  you 
may  dig  the  surface  to  get  at  the  mineral,  which 
is  properiy  WOtkedby  digging  the  surfaoe.  It  is  true 
tboae  are  I  nimwlmw  of  opinion,  and  oennotbeaaidto 
be  strictJy  u  deobdon  upon  the  point,  but  they  are 
expressions  which  indicate  tho  view  that  those 
loarnod  judges  took  of  tho  objects  of  the  Act.  ^6 
come  next  to  Tht  Midland  RaiUiMiy  C".  v. 
3o  W'.  R.  76,  33  Ch.  D.  H3-2.  whore  Stirling,  J., 
adopts  tho  same  view,  basing  his  jodgaunt  upon 
the  previoua  deoiaions  end  imon  the  nuiw  of  tiw 
thing.  Finally  we  come  to  l£e  ease  by  which  I  nd 
myself  very  nuich  impressed  viz.,  Thr  Midland 
Rnllifmi  Cii.  v.  RolrinMiii.  I  <ii;8ire  to  say  a  word  or 
two  u|)OU  what  must  have  been  decided  by  that  cas<". 
It  was  an  action  in  which  the  mine  owner  wu^ 
approaching  the  railway  at  some  little  disttuc*'. 
and  he  swved  »  notioe  to  treat  in  lemeci  of 
the  land  between  his  then  worldnga  and  the  tau- 
way  line,  which  notice  coverfd  the  land  under 
tho  line  and  the  land  adjacent  for  some  consider- 
able distance.  IIo  threatened  in  his  notice  that 
unless  tho  company  bought,  he  would  work  those 
minerals  which  were  minerals  of  tho  exact  description 
—of  the  exact  legal  kind— to  which  the  minerals  in  liw 
prenont  case  belong.  He  thieateoied,  that  is  to  aaj, 
to  work  the  minerals  close  to  and  under  the  line  by 
opuu  quarrying.  It  is  said,  and  said  with  truth, 
that  tho  chief  point  which  the  court  were  in  thnt 
coso  considering,  was  the  validity  of  the  notice; 
but  the  action  wee  one  for  an  ipianction  to  pre- 
vent the  mine  owner  from  mMag,  and  the 
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oTBcr  WM  jiutifyiug  his  threat  by  the  notice,  and 
li  tbe  noti(>B  broke  down,  or  if  the  threat  wont 
bqfond  what  is  lagalt  the  uganatiiooi  would  have 
MB  moSM ;  ft  imirt  httve  iMcn  granted  in  a 
■tdifled  ftinn  and  not  in  a  coniploto  form.  The 
tanu^  iniportuiice  of  the  point  niuy  not  have  stnick 
the  court  in  the  manner  in  which  our  attention  has 
boa  called  to  it  here.    But  the  ri^ht  of  the  mine 
MMT  tP  w«rit  tiie  miMnls  underneath  the  line  by 
ifBfBar^fing  Mems  to  me  to  be  involTod  in  that 
MM.    (%itty,  J.,  gave  judgment  dinniBsing  the 
Mlion.    When  tho  matter  cuun  b<'forc  the  Court  of 
Appeal,  Cotton,  L..T,,  seems  to  iniiily  that  the  jutlg- 
a«T3t  he  WM  giving  as  to  thu  ri^ht  of  tho  mine 
owner  to  advance  upon  the  railway  mcludcd  his  right 
to  quarry  right  through  the  line,  because  in  answer 
to  the  argimient  that  thrt  would  destroy  the  line, 
ht  replies,  "  Well,  bal  iS^  raflway  company  have 
only  pot  to  purchase."    Still  it  is  true  that  the  im- 
fortance  of  the  point  perhaps  wa«  not  brought  to  the 
»;leiitiou  of  the  court  thtTc.     Hut  when  tho  case 
esme  to  the  House  of  Lords,  it  seems  to  mo  that  the 
pintwM  actnaUj  pwed  jspea  the  House  of  Lords 
mannment.  The  argument  used  by  Mr.  Rigby  is 
flat  OM  Legislature  oonld  not  have  intended  to  give 
the  land  owner  leave  to  break  up  the  railway  line  by 
qajiTTjing  through  it.     Sir  Horace  Davey  replie<i, 
'  There  is  no  difference  in  principle  between  stripping 
off  the  surface  and  pidang  out  the  minerals,  um 
working  underground  within  six  feet  of  the  surface, 
sad  so  lettui^  the  railway  down."   Upon  that  Lord 
Ibeuaghten  mtimated  his  doubt — a  doubt  to  which 
bi'  adhered  in  his  judgment,  but  a  doubt  in  which  he 
was  not  followed  by  the  rest  of  tho  Hou»e-^as  to  the 
k^lical  necessity  of  allowing  a  man  to  trespass  on 
the  snrfaoe  beoauso  he  had  a  right  to  destiOT  the 
sarfaee  bj  nndtti^und  working.   Although,  there- 
fore, the  exact  point  which  is  raised  in  this  case  may 
be  nid  not  to  be  the  point  which  was  decided  by  the 
Iljusf  of  I>ordn  in  thoir  judgment,  it  was  pointedly 
brought,  it  seoms  to  me,  to  the  attention  of  the  Lords. 
The  construction  which  they  put  upon  section  li),  if 
thev  held  that  mines  and  minerals  there  included 
nefa  mines  and  minerals  as  ooold  only  be  got  by 
digging  through  tho  surface,  would,  of  necessity  and 
■8  a  logical  sequence,  load  to  the  conclusion  that 
fou  might  (juHrry  riplit  through  the  Une  in  order  to 
eet  at  the  uiiuorals  under  the  line.    And  with  that 
logical  sequence  in  their  minds.  Lord  Heischell  and 
Lord  Watson  used  language  which  seems  to  me  to 
imly  that  that  was  a  oonsequmos  which  they  faced, 
•na  which  they  thought  must  be  faced  in  order 
to  give  the  railway  company  on  the  one  side  and 
the  mine  owner  on  tho  othor  side  the  full  1«  iiefit 
which  the  Act  intended  they  should  resjK'ctivcly 
«iji<>y.    Lord  Herschell  was  paifbotly  al^e  to  the 
dittcoltv'  of  the  point.   He  was  pesfBotly  alive  to  the 
diriiahuity.  if  yon  ooidd  do  so,  of  constndng  the 
■eetions  so  ivs  to  limit  the  powers  of  intorf(>rencc  with 
the  railway   compauy.      But.  ueverlheleH.s,  having 

lo<jked  rnuiid  it   he  came   to  (lie  rnliclusiuil  tllilt 

there  was  no  distinctiou  to  lie  mii<le  Ix  tweeu  luiiie^ 
and  minenls  which  oould  conveniently  only  \n- 
qafiad  firom  ahove,  and  the  mines  and  minerals 
wUdi  could  he  obtained  from  underground  working. 

I  think  that,  although  it  t  amiDt  hi-  snid  to  have  clu.srd 
the  door  to  the  argumi  ut  which  hus  been  luldiessed 
tons,  and  that  it  still  is  ojh'Ii  to  the  eouiiBel  for  the 
smdilants  to  ask  us  to  pronounce  u  contrary-  view  to 
tw  wUdb  was  expreesod  by  Lord  Herschell  ruul  Lord 
Watmn,  asvscthelsss  their  judgments  follow  a  long 
chsin  of  anlhori^  which  seems  to  me  to  imjdy  that 
MSlion  79  giveH  the  jxjwer  to  disturb  tho  nurfiice  in 
'  to  get  at  minerals  which  are  worked  from  the 
fi  that  is  tlM  umal  and  oidinaiy  waj  of 


working  them  in  the  district.  The  judgment  of  the 
court  h«low,  therefore,  seems  to  me  to  bo  oorrect,  and 
this  appeal  ooght  to  be  dlsmiswd  with  the  nsosl  oaii» 

sequences. 

A.  L.  SMmi,  L.J. — The  question  is  whether  tho  mine 
owners,  the  Kuabon  Brick  and  Terra  Cotta  Co.,  can 
justify  what  they  are  doing  and  are  intending  to  do, 
under  tho  group  of  seotioas  in  the  Railways  Clauses 
Consolidation  Act,  1H45.  commencing  with  section  77, 
and  mora  eupecially  under  section  79  of  the  Act.  It 
has  now  bi  en  hehl  by  the  highest  authority  that  tho 
mineral.s  mentioned  in  these  sections  include,  not  oidy 
minoralH  won  by  underground  workings,  but  aiao 
minerals  won  by  open  workings,  such  as  by  quarry- 
ing ;  and  it  is  not  disputed  that  the  terra  cotta  da^, 
which  is  in  question  m  this  case,  is  a  mineral  withm 
those  sections.  It  has  also  been  held  by  like  authority 
that  if  when  due  notice  is  givt!n  by  tho  mine  owiior 
to  the  railway  company  to  purchase  the  underground 
minerals  Ij'ing  under  its  railway,  and  tho  company  is 
nut  willing  to  do  so,  then  the  unpaid  mine  owner  (if 
he  works  his  minerals  in  a  manner  proper  and  neces- 
sary for  the  beneficial  working  thereof  and  aooording 
to  the  usual  manner  of  working  in  the  district)  may 
work  such  minerals  underground  even  though  by  so 
doing  he  lets  down  and  destroys  the  surface  of  the 
niilway  and  its  works.    In  such  case,  upon  action 
brought  by  the  railway  company  against  the  mineral 
owner  for  letting  down  the  surface  of  the  railway, 
the  mineral  owner  can  justify  under  section  79  and 
the  other  sections  grouped  therewith ;  and  this  is  not 
di.sputod.    Why  then,  having  got  thtis  far  by  moans 
of  decided  cases  which  cannot  be  controverted,  is  an 
impaid  mine  owner  who  wins  his  minerals  by  quarry- 
ing in  the  aooustomed  i«*t>iw  to  be  in  a  worse  poei- 
tioo  than  an  unpaid  mineral  owner  who  wins  his 
minerals  by  mining  P    I  cannot  myself  see  why  if 
the  one  can  justify  under  the  statute  the  other  can- 
not.   Tf  (lie  action  iigainst  a  minu  owner  for  letting 
down  tho  surface  of  the  railway  weje  in  trrapass  it 
would  be  identical  with  the  ]>roscnt  case ;  but  does 
the  fact  that  the  one  cause  of  action  is  tnian  the  ease, 
and  the  other  in  trespass,  affect  the  nanm  and  tt» 
validity  of  the  defence  which  the  mine  owner  has 
under  the  statute  P    H  pleadable  with  success  in  an 
action  u^Mn  the  case,  why  is  it  not  equally  pleadable 
in  an  actiou  of  trespass  Y   If  Sir  Horace  Davey  and 
Mr.  Crii)^>fl  are  correct  they  must  establish  that 
different  rights  are  given  to  the  mineownsr  in  section 
79  when  applied  to  an  owner  whoss  minenls  are 
worked  underground,  and  to  an  owner  whose  minerals 
aro  worked  above  ground.  In  tho  one  case  it  is  conceded 
that  the  unjiaid  mine  owner  may  win  hi.s  nunerals 
(working  them  in  the  accustomed  manner)  without 
let  or  hindrance  from  the  railway  company,  whereas, 
in  the  other,  it  is  now  said  he  osnnot.   I  can  find  no 
soch  distinction  in  the  section.  The  faot  is,  that 
when  once  the  word  "  owner  "  in  section      is  held  to 
include  both  an  owner  whose  minerals  arc  worked  from 
uii(let;.'i(aind,  and  also  nn  owner  whose  minerals  are 
worked  from  the  surface,  it  follows,  as  it  seems  to 
me,  that  oaeh,  if  he  works  in  the  accustomed  manner, 
has  the  same  nroCsotioii  under  the  statute,  and  it 
makes  no  diflerenoe  whether  in  the  one  ease  the 

.surface  is  l<;t  down,  or  in  the  other  it  is  tresiwissed 
u]Kjn.  The  siibstanct^  of  the  defence  under  the 
statutt'  is,  (hilt  if  the  mine  owner  is  unpjiid  for  the 
minerals,  and  the  company  does  not  purchase  them 
when  the  time  anives  for  it  to  do  so,  that  is,  when 
the  mine  owner  derives  to  work  his  sunerals,  then  the 
mine  owner  may  praeeed  to  win  his  minenus  in  fho 
accustomed  way  inespectave  of  the  company's  works* 
Tho  company  must  pay  for  the  minerals  wMfhsr  flw 
ndnsnls  an  woikM  Of  waiaiaf  or  qnanying,  othss^ 
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wise  the  luiue  owntT  may  prococd  in  the  accustomed 
lUiiuncT  to  win  thetn.  This  is  my  wiow  of  swtion  79  of 
the  statute.  There  has  hiam,  however,  upon  the  point 
now  in  din>ute  at  the  least  a  sequence  of  dida  of 
paonliaraauioi^  all  twding  in  t^e  same  direction, 
and  in  sntagonism  to  8b  Horace  Davey's  contention 
vidl  t)no  fxaiption,  that  of  Lord  Macnaghten, 
weighty  though  it  be.  The  flida,  without  refemnp 
further  to  them,  are  thoso  of  Lord  Chelmsford,  Lord 
Cranworth,  Sir  Qeorgo  Jcssol,  Brett,  L.J.,  Cotton, 
L.J.,  Stirling,  J.,  Lo^  Hcrschell,  and  Lord  Watson. 
Thej  an  all  one  way,  all  in  antagonism  to  the  point 
whioli  is  now  aligned  before  us,  and,  though  I  agree 
fliat)  in  regard  to  the  bulk  of  thoswj  at  any  rate,  they 
are  not  diretit  authorities  upon  the  point,  they  are 
nevertheless  the  weighty  ojjinious  of  those  learned 
judges,  I  do  not  consider  Lord  Esher's  two  dicta, 
the  one  in  Erriii;/toH  v.  The  Metropolilan  District 
RailvMjf  Co.  and  the  other  in  Pounttuy  t.  Clayton, 
81  W.  B,  664,  11  Q.  B.  D.  S33,  to  be  necessarily 
in  conflict.  There  are,  however,  besides  these  dida, 
two  decisions  wliich  require  consideration,  for  they 
appear  to  mc  to  bo  very  nmch  in  point.  The  one  is  the 
case  of  Tfit  yfi-lhind  llail>my  Co.  MUet,  in  which 
Stufliiig,  J.,  ciec'ided  the  present  point,  auditing,  if  it 
lia  aa  axoeption,  that  upon  the  locus  in  710  in  thiit 
ease  the  rails  were  not  aotoally  laid  down.  iVnd  I 
say,  having  considered  that  case,  1  agree  in  the 
oonclusiou  he  has  arrived  at.  There  is  also  the  case 
of  The  Midland  Railway  Co.  v.  Itobintam  faltldl  court 
and  in  the  Ilouse  of  Lords,  whioh  ia  ytKf  nmDh  in 
noint  uliio.  I  agree  with  the  obaenratkoa  idiibb  Imve 
XRllen  from  Sowen,  L.J.,  as  to  that  case. 

Por  these  reasons,  whether  you  take  the  section  by 
itself  or  ttkke  these  dicta,  and  the  two  anthorities  I 
have  alluded  to,  1  am  of  opinion  that  Kekewich,  J. 
was  correct  in  the  judgment  he  aoivad  a^  anid  tiiat 
this  apixeul  should  be  diamiaaad. 

Appeal  diamiued, 

SolidtorfDrtlieappellaiite,  S,n.  ^cbon. 

Solicitors  for  the  respondents,  I'ritchard,  Engf^fidd, 
dt  Co.,  aguito  lor  itnbmr  <fe  Cowt,  lAVwpooL 


From  Q.  B.  Div.  \ 
(Lord  Eaher,  M.R..  and  >  March  15. 

lindlagrand  Lopes,  L.JJ.)  1 

Obaham  asd  Wotw^Matob,  &o.,  of  Nxwmsna- 

VPOK-TTITE.  (a.) 

Highivay  —  Surveyor — Limitation  0/  action — Urban 
mMwritu^Highumi  Act,  1835  ii^Q  WUL  4,  c.  M)}, 
M.  26. 109— ANfe  EeaUk  Act,  167S  (88  4  90  Fief. 
c  55),  at.  144,  '2G  I. 

Bv  teeUim  109  0/  the  Highway  Ad,  1835,  no  attim 
thttU  he  commenced  against  any  jxraon  /or  anything  done 
in  pursuance  of  or  under  the  aiUhority  of  the  Ad  afUr 
three  Tnontlts  nrrt  a/(rr  the  fad  committrd  fvr  which  such 
action  is  hrotujhi.  I:-/  'en  Ml  n/  tlif  f'lih/ic  Ilralth 
Act,  ISlo,  urlian  auti'icrt'm s  [iitdndiii<j,  by  sedion  0, 
corporations  of  borouyh»)  are  made  aunryiyrs  of  hiyh- 
ways  within  their  district,  and  are  etUyect  to  all  the 
power  a,  dntiea,  and  liabititUe  of  $urvejfor$  of  Mghways 
under  the  law  fur  the  time  being  in  force.  By  aedion 
264  tvery  action  againat  any  local  authority  for  anything 
d4iiir,  iir  iid'itd'd  to  If  d"ii>-.  ■<r  ii.'iiiU'll  I"  il'i,,' .  tiiider 
the  provisions  vf  t/te  Act  shall  be  commenced  within  six 
monUs  t^fter  the  cause  qf  action  accrued. 


(u.)  Kuportod  by  W.  V.  Barky,  Esq.,  Barrister-at- 
Law. 


In  an  ivtion  to  recover  damagea  fir  i\>i\Ugfnce  on  the 
part  of  the  lUfendatdS  at  tmneyor»  •■/  i.t'jhwaya, 

Held,  that  the  d^endants  were  entUUd  to  the  pratedvm 
<tf  teeUon  109  e/  tile  ffighway  Act,  1835.  and  that  the 
acHon  nuMt  he  commenced  wUhim  tknt  moMt  afkr  the 
cause  of  action  aeerued. 

Taylor  r.  Melthaia  T>.xiil  Board,  47  J.  r.  P.  I  J, 
26  II'.  A".  Dig.  J>J,  and  Kay  e,  Atherton  Local  Board, 
-11!  ./.  J'.  792,  oitrrnled. 

Burton  v.  Mayor,  &a,  of  Salloid,  31  W.  £.  3M»  U 
Q,  B.  D.  886,  /Mowed. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
DivUion  ufliruiiug  the  jud^pieut  of  the  ooouty  court 
judge  at  Nawoaada-i^on-llyiM  bk  fMroor  flf  flie 
defendants* 

The  aoHon  waa  brought  in  the  oonntj'  eomt  io 

recover  damages  for  personal  injuries  to  the  female 
plaintiff  owing  to  the  alleged  negligence  of  the  defend- 
ants. 

It  appeared  that  on  the  2'2nd  of  January,  I6d2,  the 
plaintiff  and  his  wife  were  driving  along  a  sUwt  in 
Nt>w<^tistlo-upon-^nBO»  when  the  carriage  ia  friudh 
they  were  ari^ng  was  vpset  thitmgli  oonung  isle 

contact  with  a  heap  of  8m)W  which  had  been  removed 
under  section  2(»  of  the  Highway  Act,  1835,  by  the 
dt'fendiiiits  08  surveyors  of  highways  from  other 
streets  within  their  district  and  collected  in  thin 
street,  and  the  female  plaintiff  was  injured.  The 
action  was  brought  on  the  13th  of  Jolj,  1882.  The 
county  court  judge  found  tiiat  tiie  injories  wen 
caused  by  the  negligence  of  thf  defendants,  but  held 
that  under  seetiou  Uli)  of  the  Highway  Act,  iSoj,  the 
action  ought  t<i  tmve  been  commenced  within  throe 
months  of  the  aeerual  of  the  cause  of  action,  and  gave 
judgment  for  the  defendants. 

The  Divisional  Ooiurt  (Lord  Ooleridge^  OJ..  sad 
Gave,  J.)  affinned  tins  judgment.  The  plaintiiFliy 

leave  appeale<l. 

Section  2*j  of  5  &  fi  Will.  4,  c  50:—"  If  any  im- 
pediment or  obstruction  shall  aiiS8  in  any  highways 
from  accumulation  of  snow  ...  the  sorveyoi  >> 
required  from  time  to  time  ...  to  oavSB  ^ 
same  to  be  removed." 

Section  100.— **No  aotioii  or  tait  ahall  be  oom- 
menoed  against  any  person  for  anything  done  in  pur- 
suance of  or  under  the  authority  of  this  Act  .  .  . 
after  throe  calendar  months  next  after  the  fact  00m- 
mittod  for  which  such  action  or  suit  shall  be  ao 
brought." 

Section  144  of  38  ft  39  Vict.  c.  65.—"  Eveiy  urban 
authority  shall  within  their  district,  exclusively  of 
any  other  person,  exec  ute  the  office  of  and  be  sur- 
veyor of  highways,  and  have,  exercise,  and  be  subjiAit 
to  all  the  powers,  authorities,  duties,  and  liabilities 
of  surveyors  of  highways  under  the  law  for  the  tune 
being  in  foroe,  save  so  far  as  such  powers,  authoritiea, 
or  duties  axe,  or  may  be,  inconsistent  with  the  prs- 
Tisions  of  this  Act ;  every  urban  authority  shall  also 
have,  exercise,  and  Vte  suTijixit  to  all  the  {Miwer*, 
authorities,  duties,  and  liabilities  which,  by  the  High- 
way Act,  1835,  or  any  Act  amenduig  the  sam<',  are 
vested  in  and  given  to  the  inhabitants  in  vestry- 
assembled  of  any  panUi  wiUdn  their  district" 

Section  264.— Every  aotion"  against  a  local 
authority  or  any  member  thereof,  or  any  officer  of  a 
local  authority,  or  person  acting  in  his  aid,  for  any- 
thing done  or  intonde<l  to  be  uone  or  omitted  to  bo 
done  under  the  |^)rovisions  of  this  Act  "  shall  be  com- 
munoed  within  six  months  nest  after  the  aocniing  of 
the  cause  of  action,  and  not  allannHds.** 

Lutvcnlhal,  for  the  plaintiff. — The  action  vraa 
facought  ia  tinuk  it  wm  oooBMnoad  vitiun  six 
mon&a  aftw^  oMWol  •otton  aooraad.  Sselioa 
144  of  tba  PoUie  Health  JUtt.  1878,  wim  uibiD 
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OOTRT  OF  ApPEAX. 


FOBSTKB  V.  FaRQUHAB  AJUJ}  Ortma. 


Oovta  or  Amu,. 


•ttliioritit^  surveyors  of  highways  wiUlin  their  dis- 
tadl,  and  8tx:tioa  264  requires  an  aotioil  for  anything 
teinder  the  provisions  of  the  Act  to  bo  brought 
viftill  nc  months.  The  defendants,  thoreforo,  actod 
nMurvoyore  under  tho  Public  Hoalth  Act,  I  ST.',,  and 
tilt'  three  months'  limitation  prescribed  by  s«x;tii:>n  lOlJ 
c(  tho  Highway  Act,  1835,  is  no  longer  applicable. 
The  eases  of  Tai/lor  v.  MeUham  Load  Board,  47  L.  J. 
C.  r.  12,  26  W.  R.  Dig.  95,  and  Kay  t.  Atht^ 
Mcar&ard,  i2  J.  P.  792,  are  directly  in  point,  and 
{fweMHiy  Hie  decision  of  Cave.  J.,  in  Jiurttm  v. 
V,  r.  etc..  o/Sfil/ord,  .31  W.  li.  si:,,  1 1  Q.  B.  D.  2S6, 
iii,'lit  to  be  overrult?d.  Tho  fact  that  tho  defendants 
wrrc-  iiiadf  surveyors  of  highways  by  the  NewcastJe- 
upon-Tyno  Improrement  Aot,  18d3,*  doe*  not  aflect 
the  case. 

»*erred  to  sections  6, 48, 44,  and  340  of 
OsFdilb  Health  Act,  1875. 

CK««M0,  Q.O.,  and  JoAii  Sbwdbm,  for  the  defend- 
ants, were  not  called  upon. 

Lord  EsHEK,  M.R. — ^In  thia  otM  we  have  to  say 
vhcOer  we  a^ree  witii  the  deoision  of  Grove  and 
Dnmao,  JJ.,  m  Tui/lor  v.  Melthum  Loral  lltKird,  or 
with  the  decision  of  Cave,  J.,  in  Ihir!< 
'/  Sa{ford.    It  is  true  that  in  the  lutt.T  c<ise  Cavo, 
J.,  distinguished  it  from  the  former  caee,  but  I 
■■•t  eandidly  confess  that  tha  dielanetion  seems  to 
me  to  be  too  fine.  The  two  oases  oaoDot 
tofetber,  and  therefore  we  must  ehoose  between  the 
tee.  How  does  the  matter  stand?   There  are  two 
llstates.  the  Highway  Act,  18;i:>.  and  the  Public 
Health  Act,  1875.    The  I'uhlic  H.'alth  Act  d-ios  nut 
porport  to  touch  the  Highway  Act.    It  leaves  the 
Highway  Act  untouched  as  to  evecy  part  of  the  man- 
agement of  highways.    It  makes  oomctalioM  and 
local  boards  surveyors  of  highways  wiudn  their  own 
&tricts,  but  it  leaves  other  surveyors  of  highways 
moodied.    It  makes  a  different  class  of  persons  sur- 
VejOieof  highways,  but  it  Ifavr-a  tlit  iii  to  act  under 
the  Highway  Act,  ls3.>.    A  corjH>rat-e  surveyor  of 
bshwajs  is  therefore  only  a  surveyor  of  highways  in 
^ordmar^  sense  of  the  term,  and,  that  being  so,  moh 
s  surveyor  IS  snbjeet  to  all  the  liabilities  and  entitled  to 
«fl  the  privileges  of  a  surveyor  of  highways  under  thn 
Highway  Act,  1835.    Tho  limitation,  therefore,  as  to 
ths  time  for  bringing  actions  prescribtfl  by  section 
109  of  the  Highway  Act,  I  S.J.j,  to  three  months  aft«r 
the  cause  of  action  accrued,  is  applicable.    I  adopt 
the  reasoni^  of  Cave,  J.,  in  Burton  v.  Mapor,  Jic,  of 
Sdfvrd,  and  I  apply  it  to  the  present  case  and  say 

that  the  action  must  be  brooght  within  flin-c  montlis. 
I  lUiberately  put  the  case  upon  tliis  hvuiu\  pruund. 
It  might  1)0  [)Ut  ujioii  the  narrow  grouml  that 
fts  removal  of  the  snow  of  the  dofendant«  was  an 
•rtemnasly  done  under  tho  powers  conferred  upon 
by  section  26  of  the  Hi^w^  Act,  1835,  and 
tMt  fbarafore  section  109  was  appBeable  to  that  par- 
•Wer  aet.  But  I  prefer  to  place  my  decision  upon 
flis  broad  grotind  that  for  every  act  done  by  an  urban 
»;it>n)nty  nn  surveyors  of  highways  thoir  rights  and 
lii»biliti.s  an^  gov<>mod  by  the  Highway  Acts.  I  am 
'Juable,  therefore,  to  agroo  with  tho  decisions  in 
Tajfjor  V.  Mtltham  Locat  Bvani  and  Km  v.  AUierton 
ual  Board,  and  tiioee  deoieiom  anut  be  considered 
e*erruled. 


cido  this  case  apart  from  the  Newcastle  Improvement 
Act,  1853,  though  that  Act  brings  the  cn-se  exactly 
within  th(^  dwision  of  Cave,  J.,  in  linrtou  v.  Mni/or, 
•ff.,  of  Hal/ord.  I  assume  for  the  pnrpns<>s  of  this 
case  that  the  defendants  were  made  suivevors  of 
hif  hwaya  under  seotioa  144  of  thePoUio  HeaUh  Aot, 
1870.  and  I  «Kne  with  iriiat  hM  bMn  Mid  by  the 
Master  of  the  BoiDs  19011  the  ooueiniutlon  of  the 
Acts. 

Lopes,  L.J.— Section  144  of  the  PabUo  Healtii 

Act,  1875,  makes  corporationa  and  local  boards  sur- 
veyors of  highways,  and  when  so  constituted  they 

act  as  surveyors  imdor  the  Highway  Act,  Ib'i  'i,  That 
disijoses  of  the  case.  This  act  of  the  defendants  in 
removing  tho  snow  was  done  under  section  26  of  the 
Highway  Act,  1835.  Tho  principle  of  the  decisions  ia 
that,  to  entitle  the  surveyor  to  the  protection  of  the 
Act,  it  is  soffident  if  he  bond  fide  and  reasonably 
believes  that  he  is  acting  under  the  Act.  But  this 
case  is  stronger,  for  here  the  di  fcndnnts  did  in 
fact  act  under  section  2G.  Therefore  the  period  of 
limitation  proscribed  by  section  109  applies.  I  only 
desire  to  add  that  I  agree  with  the  reasoning  of  Cave, 
J.,  in  Burton  v.  Mayor,  drc,  of  Salford,  and  I  can- 
not agree  with  the  decisions  in  TayUrr  v.  Jfettftom 
Local  Board  and  Kay  v.  Atherton  Local  Board. 

Solioltora  for  the  plaintiffs,  Di\r  if-  IVarlow,  for 
Ktenlytide,  Fortter,  &  Forster,  Newcastle-upon-Tyne. 

SoUdtors  for  tin  defendants,  EiUrMdHmt  New- 
castle-npoD  Ijnw. 


Div.  \ 
tt.,  and  > 


LorDLXT,  L.  J.— I  am  of  the 


opinion.  I  de- 


•  16  *  17  Vict.  c.  clxxxii.,  s.  17.— "The  council, 
■d  none  other,  shall  be  the  surveyors  of  all  highways 
within  the  borough,  and  shall  have  all  such  powers 
and  iiuthorities  and  bo  subject  to  all  such  liabilities  as 
swveyors  of  highways  are  invested  with  and  subject 
to  faj  virtoe  of  the  laws  for  the  time  boiag  ia  focoe," 


From  Q.  R.  Div, 
(Lord  Esher,  M.lt..  and  \  March  14. 

Lindkyaad  Bowan, 

FOBSTSR  V.  FARQUIIAB  Aim  OtHSRI).  ('/.) 

Prattiu — CotU — DitcrMm      oomt  ovsr  cosd — Trud 
with  jury—"  Goad  anise  **—Ord.  65,  r.  1. 

Tlie  plaintiff  hri/ttijht  an  action  to  recover  damages  far 
hrtach  of  contract  to  put  the  drainJi  of  a  house,  which  ht 
ai/rccd  to  tal;e  on  lease  from  the  deftndauls,  into  toutld 
condition.  Shortljf  i\fkr  the  plaiiU(f  had  gone  into 
ocrupation  of  the  heme,  $ome  manArrs  of  his  family 

h*came  ill  icith  scarhi  fti'er.  The  plaintiff,  actiioj  upon 
the  opinion  of  his  mtdical  man,  alleyed  thai  the  scarlet 
ft  ci-r  ((vn  raiisrd  hy  the  defective  condition  of  the  drains, 
and  claimed,  in  addition  to  the  cost  of  putting  the  draine 
into  sound  conditton,  £366  I9s.  as  epeeial  damage  in 
remtet  ef  the  eigmm  medkal  attendiKMe,  medicine, 
and  imreee,  the  eo$t  of  dMnfkHoH  0/  the  house  and 
fiirniturr,  and  thf  rn-tt  of  hoiise'i  to  udiich  the  jJnihfiff's 
fatnihj  and  }ivu!*>Ji<ild  nrre  remtwcd,  and  exjttuses  of 
remurul.  Thr  jury  fonnd  that  the  drains  were  not  in 
Hound  inndition,  but  that  the  scarlet  fever  was  not  caused 
hi/  thiir  defective  condition,  and  awarded  the  fXaintiff 
J^12  12s.,  <Ae  amount  expended  in  making  good  the 
deftde  therein.  The  jwhje  having  ordered  the  jdaintiff 
tv  pay  thf  rr.tfi  wa.i^i(>n,d  hi/  the  cMi'm  in  mptct  «/  Me 

aliore  items  of  special  dnmuije, 

Held,  that,  tlwu'jh  this  claim  tvas  not  an  issue  in  ffte 
strict  sense  of  the  term,  it  was  a  seixirate  htadtf  doOim 
involving  a  distinct  class  of  evidence,  and  that  it  WOS  nef 
fair  to  the  dtfendoats  to  make  them  pay  the  costs  of 
resisting  it,  and  that,  therefore,  "  good  cause  "  for 
making  thi  <>rdi  r  e.ristdl. 

Appeal  from  tho  judgment  of  Cave,  J.,  at  the  tiiaL 


(a.)  Beported  by  W.  F.  Babbt,  ! 
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Court  of  Aphucl. 


■POBSTER  I'.  FAllQUIIAlt  XSO  OTRSBS. 


CotTBT  OF  APPEAX. 


Tho  notion  was  brought  to  r^xover  daraa^OB  for 
brt'Hch  of  contract  to  put  the  dniinage  of  a  house, 
whioh  the  plaintiff  agieed  to  take  on  laase  horn  thie 
deiendaoti,  into  soand  condition,  and  to  remedy  oet- 
tain  defects  therein.  Shortly  aft<r  tht>  plaintifT 
entered  into  occupation  of  thi-  housf  his  chiliirrMi  and 
some  of  his  servants  bponiu*'  ill  with  scarlet  fever, 
and  the  plaintiff,  acting  upon  the  opinion  of  his  luedi- 
Oal  man,  Imqght  this  action,  alleging  that  the  scarlet 
ierar  nm  eaoMd  by  the  defeotiTa  oondition  of  th« 
drafau.  TtM  fonowmg  w«re  ^e  partiealan  of  ipaetal 
damape  alleged : — 

1.  MeJical    attendance,  medicines, 

and  nurses  £217  19  0 

2.  Cost  of  disinfection  of  houHe  and 

furniture,  and  renewal  of  same  .    109   0  0 

3.  Ckwt  of  houaeatewhkhplatntiS'a 

family  and  booaeliold  were  re- 
moved and  cxf^'usos  of  reinnval  .    40  9  0 

4.  Foes  and  ex]i<_'usea  of  suuitury  en- 

gincris  26  IS  G 

The  action  was  tried  before  Ciive,  J.,  and  a  jury, 
when,  after  hearing  mffliflftl  eridcnce,  tho  jury  found 
that  the  acarlet  fever  vnm  not  CMued  by  tho  oondition 
of  the  disins,  bat  gave  a  Tndiet  for  the  plaintifP  for 
£12  128.,  in  respect  of  the  fees  and  exjn^nscs  of  sani- 
tary engineers.  The  learned  judge  therouixju  uiiwle 
an  urder  that  the  costa  occasioned  by  the  claim  in 
reepect  of  the  first  three  items  of  Bpedbl  damage 
should  be  paid  by  the  piblnliff.  The  plaintiff  mp- 
pealed  from  this  order. 

BammrdLaOmt  tat  the  plaintiff,— Sint,  the  judge 
bad  no  jvriadiotfon  to  make  the  order  that  fhe  plidn- 

tiff  should  pay  the  costa  occasioned  by  thoao  three 
items  of  claim.  Tliey  are  not  8<(i>arate  iasoee ;  they 
art?  only  separate  lii-inis  of  damage.  Thejudi^'e  hiul, 
therefore,  no  jurisdiction  to  treat  them  as  separate 
issues,  and  to  make  the  plaintiff  pay  the  costs  ooca- 
dooed  by  them.  Seooodfy,  no  "  good  oaoae"  eiiited 
within  ocd.  86,  r.  1.  to  give  the  judge  jmriidiotion  to 
make  a  8i)ecial  ordfr  as  to  costs.  There  must  be  some 
misconduct,  opitression,  or  mireasoiuiblo  conduct  on 
the  part  of  tim  plaintiff  to  constitute  "  good  cause  "  : 
Crxtl^n-  V.  W'hitUwihxm,  28  VV.  li.  720,  15  Ch.  D.  501. 
Here  the  pLiiintiff  acted  reasonably  in  commencing 
thia  aotion  and  making  these  claiina,aa  ha  nliad  iqwu 
the  opinion  of  hii  modical  man. 

Ho  also  referred  to  Jones  v.  Curling,  32  W.  R.  651, 
13  (i.  R.  D.  262;  Buxley  v.  l\'fs(  London  Exiemiou 
Raihmi)  Co.,  37  W.  K.  625,  14  App.  Cas.  26;  and 
J^eanvin  v.  Burdett-CvtUU,  3  Times  L.  R.  719. 

ChamuO.  Q.C,  CMarchant  tt'UUom  with  him),  for 
the  defienaaBfi. — l!liongh  thia  head  of  damage  was 

not  a  separate  issue  in  tho  strict  sense  of  the  term, 
the  evidence  upon  it  wius  severable  from  the  evidence 
as  to  tiie  rest  of  the  <  lii.ii!i.  The  costs  occasioned  by 
these  claims  were  cauM  d  by  the  plaintiff  alone.  But 
for  the  technical  rule  that  there  is  no  issue  as  to 
daaoagaa  the  defendants  would  hare  got  their  coats 
npoD  theae  ihree  items  withoat  any  order  at  all. 
Tney  were,  to  all  intents  and  jiurjinses,  a  sejiarute 
issue.  Therefore,  it  would  bt-  unfair  to  the  dffend 
ants  to  make  them  bear  the  expense  of  litigating  an 
onfounded  claim,  and  "  good  cause"  withiu  ord.  65, 
r«  1.  existed. 

He  xefecrad  to  BoberU  v.  Jonet,  [18811  2  Q.  B.  194. 
80  W.  R  Dig.  IW. 


LaUei/  replied. 


Ckr.  odtf.  ffiitt. 


Manli  14.— The  judgment  of  the  CornT  fLord 
EsuKit,  M.B.,  and  Liin>LBY  and  Bowsx,  L.JJ.)  was 


Bowrar,  L.J. — The  old  ijiKstion  has  be«i  once 
more  brought  before  US  as  tn  wh  it  constitutes  within 
ord.  65,  r.  1,  "  good  caoae"  for  an  order  of  ajudge 
after  a  trial  by  jury  interfering  witii  the  oramaiy 
result  as  to  costs.  It  has  often T)een  pointed  out  by 
this  court  tliat  it  is  iinpossiblo  to  denne  beforehand 
the  (■ir.  iuiistaiu  t  >  which  may  constitute  "  good 
cause,"  and  that  it  is  by  no  means  desirable  to 
attcm])t  to  limit  the  language  which  the  rule  has 
left  broad  and  simple.  Light  m«r,  how«f«r,  be 
thrown  on  the  meaning  of  tne  words  WeoiiMeriBg 
the  scope  and  object  of  th(^  nih  in  which  they  occur. 
Subject  Ui  certain  excei)tions,  costs  in  CH.st«  tried  at 
common  law  ust-d  in  former  days  to  follow  the  .  vt  iit 
of  the  action.  Ord.  65,  r.  1,  placed  all  costs,  both 
at  oommon  law  and  in  chancery  cases,  subject  to  an 
esoeptkm  which  need  mot  be  oonaidered,  in  the  die* 
orntiion  of  tiie  judge,  but  added  a  proriso  in  raipeol 
of  matters  tried  with  a  jury.  Tho  proviso  enacts 
that  "where  any  action,  euiise,  matter,  or  ismio  is 
tried  with  a  jury,  the  costs  shall  follow  the  event, 
unless  the  jmlge  by  whom  such  ivction,  cause,  matter, 
or  issue  is  trii  d,  ur  the  court,  shall  for  good  cause 
otherwise  order."  The  event  whioh  the  ooata  ye  in 
general  to  teDow  is  not,  it  will  be  observed,  Ike 

verdict  of  the  jury,  but  the  event  of  the  litigatiaB. 
The  jury  may  find  a  venlict  for  one  party,  and 
nevertheless  the  judgment  in  the  end  may  be  entered 
by  the  court  for  the  other.  In  such  a  case  the  costs, 
u  left  to  tlie  ordinary  course,  would  follow,  not  the 
verdict,  but  the  indnnent,  as  in  the  days  before  the 
Judicature  Acts,  l^ien  the  Terdiot  of  the  jury  was 
dcdsivf  of  the  action,  then  costiWOIlld,  by  the  g<?neral 
ojieratioii  of  the  rule,  follow  the  rerdict  of  the  jury, 
as  also  was  the  case  in  old  times. 

Then  comes  the  exception  engrafted  on  the  proviso, 
•*  unless  the  judge  shall  for  good  cause  otberwise 
order,"  the  general  intention  bmng  that  where  th»e 
is  a  jury  triri  the  sncoessfnl  part}'  shall  reoeiTn  oosta 
and  tho  loser  pay  them.    Where  will  there  bo  a  good 
cause,  or,  in  other  words,  a  sufficient  reason,  for 
directing  that  it  shall  be  otherwise?    X  '  ncan  r  uid 
no  closer  definition  can  bo  given  than  that  there  will 
be  good  cause  whenever  it  is  fair  and  just  as  between 
the  parties  that  it  should  be  so.   Ibis  was,  in  la«t, 
the  view  substantially  taken  in  the  Appeal  Ooort  in 
thecRso  of  Jours  v.  Cnrliii'j.  "The  facts,   says  the  pre- 
sent Master  of  the  Rolls,  "  must  show  tho  exist<^nce  of 
something,  having  regard  either  to  the  conduct  of  the 
parties  or  to  the  facts  of  the  case,  which  makes  it 
more  jnst  that  an  exceptional  order  should  be  mada 
than  that  the  oaie  abotdd  be  left  to  the  ordinaiy 
course  of  taxation."    "Good  cause,"  says  Bowen, 
L.T.,  "  really  seems  to  me  to  mean  that  there  must 
exist  facts  which  might  reasonably  lead  the  indge  to 
think  that  the  rule  of  the  costs  following  tbe  event 
would  not  produce  justice  as  complete  as  the  excep- 
tional order  which  he  himself  could  make."    "  I  will 
not  attempt,"  says  Fry,  L.J. ,  "  to  give  any  definititwi 
of  what  '  good  cause  '  is,  but  it  plainly  must  be  some- 
thing which  renders  it  roisonahlc  that  the  judge 
shoiud  interfere  with  tho  rule  that  thf  cost.«!  should 
follow  the  event."     It  has  become  usual  in  ca-tti 
which  arise  under  this  rule  to  cite  to  us  language  of 
the  late  Master  of  the  BoUs,  Sir  George  Jessel,  in  tho 
case  of  Cooper  T.  Whittitigkam,  M  if  it  oontainied  an 
exhaustive  definition  of  "  good  eanse**  under  ord.  65, 
r.  1.    The  case  of  C,»qnT  v.  Whltiiniilmm  was  not  a 
decision  on  the  meaning  of  the  term  "  good  cause." 
It  was  an  enunciation  of  a  principle  upon  wlii.  h,  in 
the  ounion  of  the  Master  of  the  Rolls,  judges  should 
exet^e  their  discretion  under  the  earlier  portion  of 
the  nde,  which  relates  to  actions  tried  before  a  judge 
without  a  jury.   Against  any  attempt  on  the  partol 
Miy  floort  tolnvoae  by  definition  or  otiaoniiw  ft  fetter 
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00  the  discn-tion  which  the  law  has  left  to  a  judge  in 
uir  piirnciihir  <mm  thia  ooort  has  always  protaated. 
Ii  would  be  far  too  narrow  a  view  were  we  to  hold 
that  good  canae  oiily  exists  where  there  has  been  mis- 
aoadut't,  c>i)pression,  or  injustio*'  on  tho  pru  t  of  tli>' 
■ooeastui  jiurtj'.  No  such  limitation  is  t^)  bo  tuuiui 
n  the  rule  ;  und  as  u  matt^*r  of  reaaou  it  is  cl(3ur  that 
•  nooMiful  litigant  need  not  have  been  guilty  of 
■julioa  or  oppreMion  to  make  it  unfair  that  oe  ihoQld 

cast  on  his  opponent  nil  tho  cost«  of  tho  litigation. 
Tlie  measure;  of  what  is  fsiir  as  to  costs  is  not  to  tH( 
f  und  in  li  niern  consideration  of  his  conduct  towards 
tite  oppo«tt«5  side.  It  may  have  been  reasonable  from 
Ul  pomt  of  view  to  do  that  which  it  would  be 
ODtuoDable  to  make  the  opposite  litigant  pay  for. 
ilthough  he  has  won  the  action,  he  may  have 
-"aicofieded  only  upon  a  portion  of  liis  cLiiiu  under 
arcTimstauces  which  make  it  more  reasonable  that  he 
^liuuld  bear  the  expense  of  litigating  the  remainder 
tiiaB  that  it  should  fail  on  hia  ofmment.  The  point 
iiBot manly  whatherthe  litigant  nas  been  oppressive 

in  the  way  he  waged    his  suit    or   prosc<.'ut<>d  his 
'i^fence,  but  whether  it  would  be  just  to  makii  the 
llier  side  pay.    We  can  get  no  nearer  to  a  perfect 
t««t  than  the  inquiry  whether  it  would  bo  more  fair 
•s  between  the  parties  that  soma  asoeption  should  be 
made  in  the  special  instance,  to  the  ruin  that  tho 
cents  should  follow  upon  success.    Such  wa.s,  as  has 
been  stated  already,  the  view   of  this   court  laid 
do«m  in  Junti  v.  Vurliiif/.    Such  wa.s  cnrtainly  tho 
Tiew  adopted  in   the  House  of    L  uds  in  Hitxlii/ 
f.  JTmC  London  ExUmaion  Itailwaif  Co.    "  I  cannot 
ortertain  a  doubt,"  says  Lord   Halsbnry,  L.C., 
■■  that  everj'fhiiitc  which  increases  the  litigation  and 
the  costs,  and   which  places   on  the  defendant  u 
harden  which  he  ought  not  to  bear  in  tho  course  of 
that  litigation,  is  perfectly  good  cause  for  depriving 
thf-  plamtiff  of  Ina  oosta."  Tlie  langu^e  or  Lora 
Wiitson  is  to  tho  same  pfTect.    "  I  shall  not  attempt." 
he  (wys,  "ti  complete  delinition  of  what  is  meaut  by 
these   words.     They  at  nil  events  embrace,  in  my 
opinion,  everything  for  which  the  party  is  responsible, 
eoDnectud  with  the  institutini  or  oonduct  of  the  suit, 
sad  caloulAted  to  oooaaion  muwoeHaxy  litigation  and 
expense." 

Treat «  d  from  the  above  point  of  \-i(!W  tlie  present 
cuu  under  appeal  appears  to  us  to  Ik;  etisy  of  din  ision. 
Ika  plaintiff,  as  the  jmy  found,  had  a  <^rievanco 
againat  the  defendant  in  Besoeot  of  a  breach  of  oon- 
tnet  for  wldoh  £12  12*.  would  be  adBdent  eompen- 
'stion.    Serious  expense,  however,  wan  occasioned  at 
tilt-  trial  by  reason  of  the  plaintiff's  having  put  forward 
a  claim  under  a  hcatl  of  flainage.  which  he  faile<l,  in 
the  opinion  of  the  jury,  to  make  good.    The  export 
witaeases  called  to  rebut  this  untenable  head  of 
damage  ooat  money  and  time.   The  plaintiff  cannot  be 
said  to  have  been  acting  oppressively  or  vexatiously 
iu  putting  forward  this  poi  ti  ju  of  his  claim.    He  was 
acting,  in  fact,  on  the  opinion — though,  as  it  uftt-r- 
Wards  turned  out,  the  untenable  opinion — of  his  own 
■^fiitl  man.  But  why  should  the  extra  burden  of 
thk  nadcas  expense  be  paid  for  by  the  defendant  ? 
It  is  sjiid  by  the  plaintiff  that  the  various  items  of 
damage  claimed  do  not  create  separate  issues  in  the 
pleader's  sense,  nor  for  puqioses  of  tiixution.    That  is 
perfectly  true;  bat  it  is  a  mere  technicality  of 
pleading  and  of  the  taxing  office  which  has  survived 
f    i-s  from  the  time  when  pleadings  wore  more  accn- 
rat«-,  and  when  the  term  "issue"  had  a  recognized 
mi;uiing  with  resi>ect  ti>  thriii.    The  real  controversy 
in  the  present  action  was  as  to  the  damage  suil'erod, 
and  the  question  as  to  damage,  though  not  an  issue  in 
the  pleader's  niwsr  of  (ha  word,  was  a  matter  in  con- 
troversy, and  <me  lAioh.  ooold  be  split  up  into  separate 
iiaads,  Mdi  jafohing  •  diflorant  bbM  ol  efiimBoe, 


For  all  puiposes  of  justice  thf^e  sejMirato  heads  of 
conUovaray  were  different  issues,  though  not  different 
issues,  mir  ^ran  Jamm  at  idl,  in  the  sense  in  which 
pleaders  use  the  term.   Why  ritould  tte  defendant. 

whose  defence  has  8uccoo<lea  on  tho  most  expensive 
and  most  important  of  these  heads  of  controversy, 
bear  the  cost  of  litigating  it If.  by  making  a 
special  order  as  to  costs,  the  judge  could  apply  dis- 
tributtvely  to  thaaa  heads  of  controversy  the  maaoni 
that  he  who  loses  pays,  was  it  not  fair  and  roaamianlo 
so  to  direct  ?  It  seems  to  as  that  it  was.  8o  far  fcom 
thinking  that  Cave,  J.,  had  no  giwd  cause  for  making 
the  Older  he  did,  what  he  has  directed  appears  to  us, 
on  the  oontraty,  to  bean  exact  and  admirable  instance 
of  the  way  in  which,  in  the  hands  of  a  oompetent  and 
accurate  judge,  the  rule  as  to  good  cause  can  naafuUy 
be  appliisl.  For  these  reasons  we  think  (hat  (ho 
appeal  ought  to  be  dismiased,  with  coats. 

Appeal  ditrMt»eA» 

Solioitfm  for  the  plainfiff,  Cam  A  (h. 
SolimteKB  lor  the  dafandaata,  IFa</bnle. 


Jttigfl  OTouct  of  ^tutict. 


Chan.  Div.  I 


Obitly, 


Feb.  23 ;  March  7, 17. 

DiBB  t'.  Walkeh.  (a.) 

Limitatiom,  tiUitiUe  «/  (3  ct  4  Wilt.  4.  c  42),  83.  3, 
Mortytu/e — Aatignmtut  of  t<jnit  /  1  •  li  tnptio»— Stttlr- 
ment—Paymad  Mtereet  bu  ietumt/or  life—£emaiy 
on  nuytiffaffor^t  covenantf—JudiatUtre  Ad,  1878  (86 
37  Virt.  c.  6(5),  «.  2j,  siih-stctkm  6— Chose  in 
axition—AMignmtnt  be/on  iht  Ut  of  November,  1870 
— JMreejwcMvs  tptmHon  of  seeMon. 

The  jKit/ment  of  inhnd  hi/  nn  asii-jufr  for  lift  if  mi 
equity  of  mUmption  is  sujicieid  jKiynu  nt  tu  keep  ulivi 
the  right  of  action  on  the  coirnatilt  of  the  vwrtgagor, 
uiuier  the  bth  teetitm  vf  ikt  stodOe  8    4  WiiX.  4,  c.  42. 

Forsyth  v.  Briatowe.  8  &^  716. 1  IF.  iS.  (7.  L.  Dig. 
100,  und  Hoidam  V.  Hor]fly»  5  IT.  A.  810, 1 2te  (7. 

J,  \,  fuUow-d. 

SeeUoH  2o.  sub-Bedion  G,  of  the  Judkatnre  Act,  18<3. 
is  rdrotipeaive,  ami  a^ia  to  aangnmenU  of  choaes  in 
action  madt  li^an  (Ml  Ad  mate  t'ato  operaHMi. 

Action. 

On  a  transfer  of  mortgagea  in  1831  th<>  mortgagor 
joined,  and  entered  into  a  firedi  eomoant  to  pay  the 

princijinl  an  d  interest.  In  ISrWbe  settled  the  equity 
of  ri'«h'n)ption  expressly  subject  to  the  payment  of 
the  mortgage  debts,  and  with  a  proviso  that  if  he, 
the  settlor,  were  rt^juired  to  pay  them  or  tho  interest 
thereon  (he  trustees  of  the  settlement  should,  at  his 
request,  sell  the  lands  and  apply  the  pcooaeda  in  pay- 
ment of  tho  debta. 

In  1S70.  :if(rr  the  death  of  the  mortgagor,  the 
mortgage  debts  and  securities,  including  tho  Ix  nehi 
of  the  <x)venant8,  were  transferred  to  persons  from 
whom  (be  pVwnti^^T  derived  title  by  assignment. 
BUen  Walker,  the  tenant  for  life  nnder  the  setOemant, 
joined  in  this  transfer,  and  liy  way  of  further  aecuiiW 
covenanted  to  pay  the  interest  during  hor  life,  ft 
was  formally  admitted  for  the  purposes  of  the  trial 
-  -    to  lebruary,  ItkSy,  Ellen 


that  from  November,  1886^ 
Walker  was  tenant  for  Bfein 


of  the 


(a.)  Beported  by  G.  BoWLABD  AlMOH,  Esq.,  Bar- 
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gwed  eitetos  and  paid  «he  interat  on  llie  mortgagi 

debts. 

The  estate  liad  recently  been  sold  iti  a  fonxjlosuro 
suit,  and,  proving  insufHcient,  the  mortgugws  brought 
this  action  in  liiay,  18'J1,  to  recover  the  deficienqr 
from  the  ostate  of  flie  ooTOiantor,  the  original  moit- 
gamr.  ^  Before  oommendntf  the  nction  thoy  gave  the 
notioe  in  writing  required  by  the  Judicature  Act, 
1873|  8.  2'f,  8uli-Hwtion  (6),  to  the  defendant,  who 
was  the  surviviug  executor  and  tni8t«e  of  the  will 
of^tti©  oovfloaator,  and  alao  a  beneficiary  under  sudi 

The  defandaat  contended  fliat  tlie  plaintifi  had 
no  title  to  sue;  and  that  if  they  had  they  were  barred 
bf  the  Statute  of  limitatious,  3  &  4  WilL  4»  c  42,  a. 
8 :  ShellOKd'a  Baal  HopHtj  Blatetea,  9th  «d.,  p.  m 

Leveti,  Q.C.,  and  BoHhu'ick,  for  the  plaintiffs. — Our 
title  is  under  the  aaaiffmuent  of  1870,  but  the  Judica- 
tnre  Act,  1873,  a.  25  (6),  which  deals  with  the  assign- 
meat  of  eAoMf  tn  acfton,  is  clearly  retrospcctire.  The 
Statute  of  LimitationB  has  not  run  in  this  caHo,  as  the 
tenant  for  life  has  paid  the  intenat :  3  &  4  Will.  4,  c. 
42,  8.  b  ;  yhelford,  p.  205  ;  JiarclttUY.  Owtn,  60  L.  T. 
N.  8.  220,  37  W.  E.  Dig.  Ill;  Aiddam  v.  MurUy,  5 
W.  S.  610. 1  Oe  G.  ft  J.  1 ;  Chinnery  r.  £vam,  13  W.  B. 
20,  11  H.  L.  Oaa.  115.  182 ;  Ffn-sythr,  BrMowe,  8  Ex. 
716,  1  W.  R.  C.  L.  Dig.  100;  HuUingshend  v.  Webster, 
36  W.  R.  660,  37  Ch.  1).  651,  660 ;  /»  ns  Fritby,  87 
W.  B.  008,  38  W.  B.  80, 48  Oh.  D.  108. 

Byrne,  Q.C.,  and  Coltmnn,  for  the  defendant. — Sec- 
tion 25  (6)  of  the  Judicature  Act,  IS 73,  is  not  retro- 
spective^ and  fha  fialti tiffs  cannot  sue.  Again,  Sllen 
WaUcer  waa  Tmder  no  liability  under  the  covenant 
aned  on,  and  payment  of  int^^eitt  by  her  would  not 
keep  the  debt  alive.  Such  payment,  to  ho  effiictual, 
must  be  made  by  someone  who  can  be  considered  an 
agent.  Her  payments  are  to  be  attributed  solely  to  her 
penooal  oovenant :  £2arfodk  .dsUerry,  SO  W.  B.  827| 
19  COl  D.  589;  NmobaM  t.  BmiOi,  84  W.  B.  600,  88 
W.  B.  Dig.  115,  88Ch.  D.  127,  M  App.  Cas.  423; 
Di^teruon  v.  Tta$dal«,  1  Do  G.  J.  &  S.  02,  11  W.  R. 
Ch.  Dig.  00  ;  BvhUufj  v.  Lane,  11  W.  R.  386,  1  De 
G.  J.  &  S.  122 ;  Coopt  t.  OrttwtU,  15  W.  B.  242,  L.  B. 
2  Oh.  App.  118;  FordKam  t.  WaBk,  1  W.  B.  119, 10 
Ha.  217. 

Leveit,  Q.C.,  replied, 

CuiTTY,  J. — The  action  is  brought  on  oovenaota 
entered  into  in  1831.  The  plaintiffs  are  the  abeolnte 
assigns  of  the  debts  covenanted  to  be  paid  and  of  the 
benefit  of  the  covenanta.  The  deiendant  is  the 
surva%nn^  oxecotor  and  trustee  of  the  will  ol  the 
covenantor. 

Before  commendng  Oa  aotioil,  and  after  the  Judi- 
oatoze  .Act,  1873,  cane  into  operation,  the  pi«^nt»<*i 
gave  the  notioe  m  writing  required  by  the  hOk  inb- 
scction  of  the  25th  section  of  that  Act.  In  these 
circumstances  it  is  objected  for  the  defendant  that 
the  sub-section  does  not  apply,  the  point  raised  being 
that  the  oorenants  ware  enteced  into  before  the 
passing  of  the  Aiot,  and  that  tba  anb-Motion  is  not 
retrospective.  In  my  opinion  the  objection  must  be 
overruled.  The  words  "  shall  bo  deemed  to  have 
b«»cn  effectual,"  which  are  found  in  the  sub-section, 
are,  I  think,  plainly  retrospective,  so  as  to  apply  to 
a  debt  assigned  before  the  passing  of  the  Aot.  The 
25th  section,  as  shown  the  preamble,  wtis  passed 
far  the  purpose  of  amending  and  declaring  the  law 
to  be  **nereafti'r  udnunist«rc<l  in  England  "  a.s  to  the 
matters  mentioned  in  the  section.  No  just  reason 
can  be  adduced  for  confining  the  operation  of  the 
sub-section  to  imignmnntn  made  after  the  paaaing  of 
theAot.  Thaakdaab-aaotion,  aato  *  tanant  forlifa 
without  iiapeaohmant  ol  waste,  appaanslaidy  to  be 


retrospective.  The  sub-section  in  question  doili  nitlier 
with  a  matter  of  procedure  than  a  matter  of  right. 
But  even  if  I  had  thought  that  the  objectioa  coold 
have  been  sustained,  I  dMMlld  have  given  leave  to 
amend  by  making  the  xapnaentativas  of  the  ows' 
nantees  pattiea  either  as  co-plaintiAi  or  defeoWL 
Before  the  Judicature  Acts  the  plaintifEi  could  h:ive 
maintained  such  a  suit  in  equity  as  the  prewot, 
making  the  legal  personal  representatives  of  tin 
oovenanteoa  pairtiea  if  the  defendanta  had  taqonl 
them  tobejamed.  No  snggeathmis  madethataHh 
representatives  are  threatemng  to  sue  or  daiBigig 
any  right.    The  objection  is  purely  iormaL 

The  question  of  substance  in  the  aotion  relstCS  to 
the  Statutes  of  Limitations :  the  only  statute  relied  on 
by  the  defendant's  oounsel  is  the  3  &  4  Will.  4,  c  42. 
and  the  argument  turned  solely  on  the  3rd  and  otii 
sections  of  that  statute.  A  short  statcmeat  of  the 
facta  extracted  from  the  numerous  and  voluniinouj 
deeds  and  the  admissions  will  suffice.  [His  lordship 
stated  the  facts,  and,  after  observing  that  under  tu 
settlement  the  mortgaged  landa  mn,  as  betwMB  tl» 
covenantor  on  the  one  nand  and  the  petaoas  daaaiBf 
beneficially  the  equity  of  redemption  under  the  settle 
nient  on  the  other,  the  primary  fund  for  i)a}iueint  oi 
the  debts  and  interest,  coutinue<l : — ]  It  is  obviom 
that  if  the  oayment  of  interest  by  Ellen  Walker  wm 
effectual  to  seep  aUve  the  debt  as  against  the  ukIi 
of  the  covenantor,  the  statute  relied  on  constitutMiio 
bar  to  the  action.  Two  points  were  made  for  tk 
defendant  :  the  first  was  special,  turning  on  Ellen 
Walker's  covenant  in  the  truisfer  of  1870 ;  the  Moood 
was  general,  to  the  effect  that  payment  of  intaceithT 
a  tenant  for  lila  of ^  the  aqni^  of  redwinptinn  is  not 
sufficient  to  beep  aHvo  the  debt  as  against  IhsiMih 
of  the  covenantor. 

The  first  point  was  put  in  this  way  :  it  was  wd 
that  the  jiaymeuts  made  by  Ellen  Walki  r  ought  tobe 
attributed  solely  to  her  own  oovenant.  X  am  nasUs 
to  aooept  this  proposition.  Her  oorenant  wai  «i- 

pressly  entered  into  by  way  of  further  security, 
it  would  be  a  strange  thing  to  hold  that  such  aoore- 
nant  had  the  effect  of  impairing  the  mortgagee* 
rights,  as  would  be  the  case  if  the  argument  prevulei 
Tna  answer  is  that,  in  the  language  of  the  sdmiwinafc 
ahe  paid  the  interest  on  the  mortgage  debts ;  iMi^ 
over,  the  point  seems  to  be  covered  by  the  decinaatf 
the  Court  of  Exchequer  in  FnrnifJ,  v.  BrUUmtt^^^ 
is  also  an  authority  on  the  B4:>coud  i>oint. 

I  prooeed  to  consider  the  second  question.   The  ith 
section,  as  WMobaerved  bv  Lord  GiMDiworth  in  BoUtm 
V.  Mnrley,  ^tes  not  spedfy  by  whom  the  paynnal  ii  ' 
to  be  made.    But  then-  can  be  no  doubt  that  it  vaxL>i 
bo  made  by  a  party  interested ;  payment  by  a  i:"^^ 
stranger  wUl  not  suffice.    The  question  arose  in  tbst 
case  on  a  spooialto  in  which  the  heirs  were  boon, 
and  the  object  of  Che  suit  waa  to  reoeytir  payment  ou: 
of  the  obligor's  real  estate.    I^ord  Cranworth,  «"itk  j 
the  assistance  of  the  two  leame<l  couunou  law  judi^  I 
who  wort-  called  in,  held  that  the  effect  <if  f«iyiufiit  d  I 
iutere-st  by  the  devisee  for  life  of  the  real  estate  w*;*  W  I 
set  free  the  action  generally,  and  accordingly  that  tlia  I 
action  could  be  maintained  against  the  remaindefaaa  I 
of  the  lands  devised.    I  followed  the  principle  of  tUi  | 
di^cision  in  HoUin'jshrad  v.  Wthiter,  a  case  of  ssinipl'" 
contract  debt  not  charged  on  the  debtor's  real  e«t»t»', 
and  consequently  falling  within  the  statute  3  &  4  ill- 
I,  c.  104,  which  makea  the  debtor's  zeal  oatatosaati  i 
ill  t  <iuity  for  payment  of  bis  simple  oootnet  dabtost 
well  as  his  specialty  debts.    Tloro  the  interest  had  be* 
paid  by  the  devisee  for  lift!  of  the  real  «'8tat«,  who 
also  executrix,  and  the  exact  point  decided  was  th»- 
the  payment  of  interest  was  suffideut  to  hMP  *^ 
the  OOM  against  all  penons  mterested  m  nMiirf*> 
TheStetateof  Tiimitationa  andioaUo  totM«i»b 
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not  the  atatnte  ralied  on  in  this  Mtioti.  For  the 
drfndaot  it  is  ndd  that  payment  of  intereat  by  the 

tf-nant  for  life  of  the  mortgaged  lands  is  not  sufflciont 
to  keep  alivo  tho  debt  api'iunst  the  gonnral  assets  of 
tie  iii'-rtg^ig!  ir  ill  litor  by  virtuo  of  th-'  covenant  in 
tke  mortgage  dee<l.    This  gives  rise  to  the  question, 
vhat  is  the  rclatioQ  of  such  a  tenant  for  life  to  the 
debtF  Undonbtodlj  the  haad  of  the  tenant  for  life 
■  ponearion  of  Ibe  mortgaged  latnda  it  tite  proper 
knd  t<"i  malco  tho  piiyTiicnt  of  intfrt"it,    T]i:it  is  2»h.:ii- 
Sarij  the  c'lso  whiTo,  as  horo,  the  covi-nuntor  sfttlea 
the  mortgftg"  '!  biiuls  without  reserving  any  iiitcroat 
to  himself  except  his  right  to  have  recourae  to  the 
land  in  the  event  of  hia  being  calle^i  ujhju  to  pay.  It 
aaj  be  t^1n*tt^H  that  such  a  t^^nant  for  life  could  not 
be  aaed  in  an  action  at  law  by  the  mortgagee.  Bat 
in  equity  it  is  plain  that  the  tenant  for  life  could  be 
loed  by  the  inortgiigoo  covenantee  ii>  a  foreclosure 
•nit,  and  thnt  he  is  liubK'  in  such  an  iietion  to  be  de- 
priTMl  of  the  rents  and  profits  by  the  appointment  of 
t  reoeiver  if  the  interest  is  not  kept  down.    He  is 
Mle  ahw  to  the  remaindannan  for  default  in  pav- 
Moi  of  the  interest,  and  also  in  snoh  a  ease  as  the 
pntent  to  the  settlor,  who  has  a  rii^lit  to  have  re- 
eowse  to  the  estate,  iis  an  indemuity  against  the 
iitciTst,  of  all  the  j..  in.  ,iis  liable  by  virtue  of  tho  inden- 
ture, whether  at  law  or  in  etjuity,  to  pay  the  interest. 
Blkn  Wallnr  was  the  person  primunly  liable  to 
•aka  the  payment.    But  this  noint  appeals  to 
h*  eowed  ay  the  principle  ox  the  decision  in 
Bndiiam  V.  Mitflri/  to  the  effect  that  tuch  a  piiy- 
njMit  sets  free  the  action  geneniUy,  ami  also  by 
'he  C3Ue  of  Fur^'fth  v.   Ilrid'Hrv.    Tliere,  on  an  as- 
signment of  the  equity  of  rL«demption  by  the  mort- 
gagor, the  assignee  covenanted  to  pay  interast  on  the 
snrtgage  debt;  no  distinetion  for  the  pnipose  of 
tbe  statute  under  consideration  can  oe  drawn 
between  a  covenant  for  payment  of  interest  by  an 
assignor  of  the  entirt*  estate  in  thn  o<"|uity  of  rodHiup- 
tkm,  and  a  like  covenant  enti  reil  int-i  by  an  asiign 
'iking  merely  a  life  estate  in  possession  in  the  equity 
f  redemplioa*    This  observation  applies  to  EUen 
Wtlksr'a  oofvanant*  and  I  think  it  is  iounaterial 
viM^Hr  tiie  oovenant  is  entered  into  on  the  assign- 
n>*Tit  or  by  a  subsequent  de^'d  by  way  of  further 
•*.>uity  t<>  which  the  rejuesentativo  of  the  covenantor 
-  party.     The   additional  reason   given   by  Lord 
Wi-nsleydale  in  delivering  the  judgment  of  the  court 
E  FcTtyth       BriiUrtt'f  is  not  a  mere  dirtum,  but  a 
ground  of  the  decision  itself.  He  lays  it  down  that 
masntof  interest  by  the  aaiBgnee  of  the  ci^uity  of 
noauption  (which  plainly  inclu'les  tenant  for  life  of 
the  eqnity  of  redemption)  is   clearly    paynient  of 
:it..r.'st,  and  that  the  statute  -viz.,  the  Htatute  ;i  v^c  I 
\^u].  4,  c.  42,  8.  5 — did  not  expressly  require  that  it 
tboold  be  made  bv  the  party  liable  or  bis  agent ;  and 
that  if  it  implied  it*  the  assignee  of  the  squity  of 
ndemptaon  who  oovenants  to  pay  is  saJBdently  an 
*gcntfor  the  purpose.    Tn  reganl  to  fliis  doctrine  of 
a^wcy  it  is  to  bo  observwl  that  payuient  of  interest 
l  y  an  agent  is  not  exjiressly  inentirnhMl  m  the  M\ 
9«:tioo  of  the  statute  under  ( (inniileration  ;  but  it 
•{ipearsto  he  importe<l  from  the  other  part  of  the 
■MAaon,  irtndh  speaks  of  acknowledgment  made  by 
viitiag  by  the  party  liable  by  viitae  of  the  indentare 
or  specialty,  or  his  agent,  and  by  the  general  tenor  of 
tit  section,  which  treats  jmyment  of  interest  as  an 
knowledgment.       In    Chiiinrri/    v.    lu'itu^  Lord 
^estbary  speaks  of  the  large  import  and  meaning 
*ttriboted  to  the  words  "  penon  by  whom  the  same 
*t>^  be  payable  or  his  agsot,"  whioh  oooor  in  the 
40th  eeeOon  of  tiie  statute  8  ft  4  Wm.  4,  o.  27. 
Many  other  authorities  were  cited  at  tho  bar,  but  I 
iiaak  it  ls  unnecessary  to  consider  them,  and  that  I 
Mynstasy  dsotrion  on  theseoood  point  in  FW$yth 
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v.  Brittowe,  which  has  not  bean  ofenuled  or 

questioned. 

I  hoM,  then,  that  the  payment  of  interest  by  Ellen 
Walker  was  sufTicient  to  keep  alive  the  debt  against 

the  defondtnt  as  the  iorTifmg  devteo  and 

of  the  covenantor. 

Solicitors,  Oldman  A  Clalhum,  for  AjOteri  IveuM  dfc 
AM^OaiBBbntiagh;  CM^,  Kirbjf,  S  MittdL 


Cattow  I'.  Bakks.  (a.) 

Partition  action — Cmts—Tucumbertd  aharet — Ditcreiion 
qf  amrt—FarUtim  Ad,  1868  (81  32  Kiet.  c.  40), 
•.  10. 

fu  jHirtition  actions,  though  fke  court  hat  an  almHute 
ditcreiion  at  to  eottt,  it  isW,  ot  a  ^efwro^  ni^»  aUofW 
only  one  tet  o/cottt  out  of  tk«  snftre  jMneesaili  of  tale  In 

retiieet  of  each  thare  of  the  property. 

The  chief  derk'i  certificate  in  a  partition  action  found 
tliiil  l!ir  jilaiutiff  ti''i«  f  iititl'il  hi  an  inu'iinunhfrtil  tliinl 
titurr.  (if  the  f»tutt',  (hut  "lie  uf  th^  ilijriolitnis  iras  eiitUln! 
Ut  another  third  aharr,  tnbjcrt  t»  imr  iniirtyutfe,  awl  that 
oNofAer  dtfeadoHt  wa*  eatitUd  to  the  remaining  third 
thare,  tubjeet  to  two  mortgagu.  The  eetate  wat  toU  and 
the  money  paid  into  court, 

/feld,  tluU  three  tett  of  totU  only — one  in  TtepeA 
iiirh  Khartqftheprvperig—werepi^faiieemtqf^eHHre 

procftils. 

Belcher  v.  WilHams.  19  IT.  A  a06»  45  Cft.  D.  fllO, 

)it4  fullin.V'il. 

Further  consideration. 

By  a  marriage  settlement,  dated  in  1S34,  and 
executed  on  the  marriage  of  liichard  Catton  and 
Elizabeth  his  wiiSk  oertam  freehold  lands  were  con- 
veyed to  tnwtees  npon  trust  for  the  husband  and 
wife  during  thdr  respeeliTe  lives,  and  after  the  death 
of  the  survivor  of  them  for  their  children  upon 
attaining  twenty-one  years  or  mar^iug,  iu  equal 
shares.  Ihe  somTor  of  the  hnabana  aad  wife  oied 

in  1H73. 

There  were  three  childrail  of  the  marriage,  oil  of 
whom  attained  twenfy-one,  namely,  Biohatd  T.  Q. 
Catton,  Meanor  Oatton,  and  the  plaintiii;  Elisabeth 

G.  R.  Catton. 

liichard  T.  G.  Catton  died  in  1803,  having  by  his 
will  devised  all  his  pBoperty  to  BUsft  BaactsT*  ooe  irf 

the  defendautdi. 

Eleanor  Catton  married  James  G.  H.  Webb,  and 
died  intestate  in  1876.  Bet  husband  died  in  1888, 
having  desiaad  all  Ida  zeal  estaAa  to  tmstflea  i^on 
trust  fur  his  liiree  oihiUNn,  wbo  wen  infiut  demd- 

ants. 

Tho  action  was  brought  for  the  partitiOB  OT  ade  of 
the  pro|>erty,  and  the  usual  judgment  was  given. 

By  the  chief  clerk's  certificate  it  was  found  that 
the  plain  tiif  was  absolutelyentitled  to  one-third  share 
of  ms  property ;  that  Blisa  Baxter^  dune  was 
subject  to  two  ni.irtgages,  (late<l  in  1875  and  1877 
resjjwtively  ;  and  that  tho  reuiaining  thini  share  was 
vested  in  the  defendant,  the  trustee  of  James  Q.  H. 
Webb's  will,  subject  to  a  mortgage  made  by  Mr.  and 
Mrs.  Webb  in  1875. 

Xhepropartgr  had  bean  sold  and  the  acMy  watia 
ooort. 

This  was  tho  further  consideration  of  tho  action, 
and  the  questicm  arose  whether  only  one  set  of  costs 

(a.)  Reported  by  Abkoij)  Glovxh,  Esq.,  Barrister- 
at'Law. 
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should  be  allowed  in  respect  of  ench  clmn-  of  tho  ' 
properhr,  or  whether  the  incuinbrajicors  should  1k' 
■Uowed  Mmante  aett  of  ooats  out  of  the  entire  pro- 
oeedo  of  HUflb  In  Hw  tomm  0H»  fhree  sets  of  cost^, 
in  the  Utter  caad  six  wtt  of  ooali*  mmld  be  pajablo 
out  of  the  fund. 

/ngpMi,  lor  ilio  pkiatift 

Ltfli-e,  for  the  beneficiaries  under  Jamea  G.  II. 
Webb's  will,  for  the  trustee  of  the  will,  and  for  the* 
mogtgagat  of  WoWi  sham. 

Keargt  lor  EIb»  Baxtar  and  lier  hniliaiid. 

Oatfy,  for  the  fint  mortgagBos  of  Blisa  Baster** 

share. 

E.  S.  Ford,  for  tiM  aeoond  mortgagees  of  Bliaa 

Baxter's  Hhnre. 

Afrtholil.  for  tho  triistw  of  the  settloiuont. 

The  case  of  Belcher  v.  yViUiamt,  39  W.  R.  266,  45 
Oh.  D.  610,  waa  xatend  to. 

fur.  tt'^i'.  I'lilt. 

KSKKwicii,  J. — It  is  not  a  light  thing  to  contra- 
vene the  deliberate  decision  of  a  brothm  jvdge, 
eneoiaUy  when  that  decision  is  u^waida  of  two  yean 
ora.  and  oonoenu  a  point  of  praotioe  of  which  it  may 

be  difficult  to  obtain  considrration  hy  the  Court  of 
Appeal.  Whfroforo,  nnd  uotwithstHiidiiig  tluit  on  a 
previous  occ anil  III  I  mn  fully  stmlied  the  case  of  Itel- 
cher  V.  Williaim,  and  after  careful  study  did  not  adopt 
North,  J.'s  judgment  therein,  I  have  deemed  it  right 
again  to  ooosimr  that  jndgment*  and  alao  to  inqnin 
of  the  offloen  of  the  oowt  to  what  extent  H  has  oeen 

departed  from  or  followed.  Strangely  enough  the 
quoHtiou  which  1  will  ^iroaently  detiuc  does  not  ap- 
pear to  have  re<4iiiiT>d  frequent  considoratioii.  Xo 
case  of  argument  and  dt^cision,  unless  Ilidddl  T.  Jimna, 
b^oce  myself,  can  be  so  described  has  been  diaoorered, 
and,  on  va»  other  hand,  neither  the  rsgistiars  nor  the 
tudng  mastera,  who  have  been  eoosalted,  oan  ibid 
me  a  case  in  which  North,  .I.'s  judgment  has  boon  fol- 
lowed, though  possibly,  and  iudowl  probably,  orders 
of  that  character  have  been  jnuiie.  The  point  was 
raised  before  Cbitty,  J.,  in  ChrrrUoi  v.  CUvetUtn  in 
Jtasuuft  1801.  No  decision  was  pronounced,  but  the 
jndga  ex|ii'sased  n  donbt  whether  thkt  of  North,  J., 
was  ootreet,  and  an  order  on  dHfcreot  Bnes  was  itlti» 
mately  made  by  consent.  RhhUU  v.  f-'ntns  came 
before  mo  shortly  afterwards,  and  after  some  discus- 
sion I  made  an  order  according  Ui  t'lrrrrdm  v.  Cletrer- 
ton,  but  though  not  proj^an  d  to  follow  Xorth,  J.'s 
judgment,  I  did  not  deliver  any  myself.    There  is  no 

veoord  of  either  qpproral  or  disapDcoval  by  Stirling, 
J.   The  point  has  now  been  ar^ed  before  me,  and  a 

di'itinct  utterance  of  opinion  is  imperativo. 

The  point  is  this.  It  is  settli'd  pnintice  to  allow  the 
costs  of  what  is  vulgarly  (  alleil  n  purtition  action — that 
is,  an  action  in  which  pro|iert y  is  sold  for  the  purpose  of 
distributing  tho  proceeds  aiuuiig  two  or  more  j>er8ons 
entitled  tluReto---oat  of  the  entixe  prooeeds  of  sale, 
and  so  long  as  Ilia  ooits  inonned  in  rsspeet  of  each 
Hhare  are  roughly  ol  aboot  the  same  amount  the  nde 
works  fairly  to  all  concerned,  and  each  party  eiititled 
gets,  in  tho  uUi)iiat«  result,  a  huiu  (  ulriilnttMl  mi  the 
oasis  of  his  paying  a  share  of  the  entire  costj^  exactly 
moportioned  to  his  share  in  thA  property  sold.  The 
MmMS  of  the  rule  would  be  somewhat  disturbed  by 
the  ooats  inenrred  in  respect  of  any  one  share  largely 
excpiMling  those  inctirre<!  in  respect  of  tho  other 
shares  ;  Imt  it  is  not  usuiilly  upoossarj'  or  right  to  in- 
quire into  such  matters,  the  hmnd  \'iew  being,  that 
all  the  ooflta  properly  incurred  in  order  to  reaUzation 
and  dirisian  are  inonrred  on  behalf  of  all  the  proptis- 
tots. 


If  any  one  pmjiriitor  has  inetiin1:HTe<l  his  share, 
ati'l  the  iiinunhiriiicer.  who  i<<,  of  course,  m  neces- 
sary party,  apjiears  Heparately,  he  is  ♦'ntithni  to  his 
costs  out  of  either  the  entirety  or  the  particular 
shaie  afri>ctod  by  his  ohaige,  and  the  q^ueetiou  is, 
which  ought  to  bear  those  costs.  It  may  affect 
the  incunibnincer— that  is.  it  will  do  so  if  the  in- 
cumbered share  is  insulhcient  to  pay  his  principal, 
interest,  and  costs -but  if  that  share  bi-  sufHcient 
for  this  purix)9e  the  jK)int  is  immaterial  to  him. 
and  becomes  material  to  hLs  mortgagor.  And  thit 
is  how  it  arises  in  this  particular  case.  The  pro- 
pertr  is  dirisible  into  three  riiawe  one  being  nmn- 
cumherwl.  one  having  a  single  incumbrance  on  it,  and 
the  other  two  in(;unibrances.  If  the  incunibTanconi' 
costs  arc  to  he  jiaid  out  of  tho  entin"  fund  there  will 
be  six  seta  of  co8t«.  but  on  the  other  footing  there 
woold  be  three  only.  Acc  ording  to  I{rl,  hrr  v.  in/- 
f  Muns  the  first  result  would  prerail,  but  I  am  asked 
by  the  owner  of  the  vninenmbered  sbai«,  and  also  bf 
th<'  nwiier  of  the  share  on  which  there  is one  inonm- 

brmice  only,  trt  adopt  the  second. 

I.s  t  Hie  in  the  outset  exjiress  my  entire  concurrence 
with  North,  J.'s  opinion  that  this  is  a  matter  of 
discretion.  It  is  desirable  to  have  guiding  rules,  and 
it  is  desirable  that  those  rules  should  be  followed 
generally  and  by  all  judges,  bat  it  is  impossible  to 
say  that  they  «hall  be  without  exception,  or  that  any 
juflgc  shall  not  lx»  at  liberty  in  any  particular  caSS 
to  ai  t  at  i  Tirding  to  his  discretion  under  the  circura- 
stances  before  him.  That  would,  I  conceive,  be 
directly  contrary  to  the  Jndioaitnm  Aola  and  tfis 
praotaoo  of  the  court. 

Also,  I  completely  agree  with  North,  J.,  in  think- 
ing that  the  point  is  not  settled  by  the  recognized 
rule  in  administration  actions,  that  only  one  set  of 
costs  shall  be  given  in  respe,  f  .if  oiich  share.  The 
practice  in  administration  actions  affords  a  oseful 
analogy,  whJeh  shoidd,  I  think,  be  applied  unless 
there  is  soma  cogent  rsason,  to  the  oontimry,  but  I  do 
not  thinit  it  oan  be  rogaided  as  hawing  established  a 

rule  for  this  class  of  cases  Itt  Soiling  land  and  dis- 
tributing the  proeeeils  among  the  parties  entitled  th# 
eourt  is  certaiidy  <'iiurage(l  in  mliiiinistrative  business, 
and  in  some  jyarticulars  the  prtxjeedings  approach 
nearly  to  those  of  an  action  for  the  execation  of  tbe 
truats  of  a  settlement  or  will,  or  the  administration  of 
an  estate.  Tet  T  think  it  would  be  nnsatisfiMstory  to 
treat  the  proceo<Hngs  as  more  than  analogous,  and  it 
is  prov(»rl)ially  unsafe  to  press  an  analogy  to  the 
extreme  limit.  Partnership  actions  are  nlsn  of  an 
administnitive  character,  and  it  is  now  settled  that 
in  an  ordinary  case  the  cost-s  of  all  parties  are  paid 
out  of  the  entire  estate,  but  thqy  frequently  disclose 
reasons  for  the  exerose  of  disoreUon  in  departing 
from  this  ruin,  and  tho  question  re8pectin|^  the  costS 
of  an  incumlKT<Hl  share  is  not  likely  to  anse.  I  am 
not  aware  of  any  ca.'w  in  whii  h  it  has  eversnsesi. 
And  there  is  no  other  bnuich  of  e<juit«ble  jurisdiction 
which  affords  mo  assistance  by  analogy  or  otherwise. 

North,  J.,  {daces  in  the  forefront  of  his  judgmoit 
tho  question— What  is  a  share  P  and  he  oondndes 
that  the  shares  ought  to  be  taken  to  be  as  they  are 
asi  ert.iined  at  the  time  when  tho  chief  clerk's  certifl- 
c.'ite  is  made,  timbng  who  are  the  jxm-sohs  interesteil 
in  the  projierty.  With  this  I  am  unable  to  agree.  I 
concur  with  him  in  aeoing  no  reaaon  why,  dimply 
because  fifty  yearo  ago  the  property  happoied  to  go 
in  moieties,  all  the  costs  in  connection  with  the  duma 
afterwanls  coming  into  existence  should  be  measured 
by  the  original  devolution;  but  it  does  not  seem  to 
nie  to  follow  that  trie  clii.  f  rlerk's  e.-rf iticaite  is  the 
necessary  or  proper  guide.  When  first  I  ttx)k  this 
matter  into  consideration  it  seemed  necessary  t<> 
detennime  tiie  qnaatfam  thua  pnt  by  North,  J.,  and  it 
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i1r>  iPf med  to  bo  oue  of  cousidemble  iliffitulty.  On 
rtflfction,  I  think  thut  it  nord  not  bo  dctomiinrd 
■0V,  tad  possibly  it  may  never  be  accessary  to  lay 
im  any  definite  nile,  or  to  mj  to  wluit  extent  an 
iwkniinmt  irill  ofMrftte  to  eraate  a  now  ahara,  ao  aa 
to  gif«  the  owner  thereof  a  lepanite  set  of  ooeta  oat 

of  the  entire  fund.  This,  however,  is  to  my  mind 
i^eaudsuund:  a  mortgage  merely  cri-utesii  new  intcr- 
ttt  in  the  share  compris*'*!  in  it,  and  does  n<:)t  crei^te  a 
Mv  share.  Property  held  by  several  ia  comuion  is 
lot  held  in  more  ■hares  after  the  asaeutioii  of  a 
Mctaaoa  hj  one  of  the  teoaata  in  oommon  than  it 
vasodore.  If  tiiere  were  an  aotoal  partition  of  tb< 
pn^terty  the  mortpiJit^nr  :ind  (he  mortgapee  would 
g*t  only  one  aevervd  iHjrtion,  and  they  tjike  only  oiu' 
thare  of  the  procet-as  of  wile.  A  man  advancing 
money  on  the  security  uf  an  undivided  share  of  real 
««tate  must  be  taken  to  be  awan^  that  the  tatitttf  is 
Itol'u  to  be  sold  at  the  suit  of  one  or  more  ot  his 
c<j-i.ru{>rietor8,  becanse  a  sale  is  reoognind  as  a  proper 
inJ  convenient  method  of  division  among  the  ]mrtieia 
eri tided  ;  and  (hat,  therefore,  the  mortf^a^ed  share 
aiay  be  compclliHi  to  l)ear  its  proportion  of  tlie  costs 
oocesioued  by  a  mleof  the  whole.  But  what  jiLstico 
■  thsre  in  allowing  him  to  insist  that  his  co-pro- 
aball  be  Eoidened  with  extra  oosta  only 
tiie  sham  ia  which  he  is  interested  has  been 

niiirtpigT'd  ''  Itiaiijfht  for  bin:  to  tnke  into  aeconnt, 
in  calculating  the  raonoy  whit  h  he  ia  jtiejuirtHl  to 
aiivunee.  the  j)rolMibilily  of  the  gross  value  ni  Ids 
ih&re  being  reduct^d  by  its  proportion  of  the  general 
eotts,  and  he  can  also  take  into  acv:ouut  the  costs 
vUfih  the  share  ita^  will  have  to  bear,  iust  as  much 
aa  if  he  were  eontemplating  a  sde  of  tiiat  share 
tlone. 

On  princii>lc,  therefore,  and  by  analogy  to  the 
{.rriitice  in  administration  actions,  so  far  as  that 
snalog}'  is  applicable,  I  am  of  opinion  that,  as  a 
aeneral  rule,  and  without  pretending  to  limit  judicial 
oxntioD,  oobr  one  set  of  ooeta  ahoold  be  allowed 
Odt  of  the  entire  proceeds  of  sale  in  respeot  of  eaoh 
^harn  of  the  j»roi^erty  which  those  proceeds  represent. 
T]^^■Ti)  c«'rtuinly  is  no  authority  except    Ihfrlirr  v. 

••iiM  to  prevent  the  adoption  of  that  rule,  ami, 
liotwithstending  North,  J.'s  judgment,  which  I  have 
•tadied  with  deep  attention  and  respect,  I  venture  to 
tiuak  that  that  mleowht  to  be  adopted.  Ithoefore 
hold  that  in  this  ease  there  most  he  three  sets  of  ooats 
only.  Thepractice  in  administration  actions  has  been  to 
fCive  a  mortgagee,  and,  where  there  is  more  than  one, 
tL«  first  mortgagee,  the  full  iK-nefit  of  the  one  set  of 
oosta  allowed  in  respect  of  a  mortgaged  share,  and 
tikat  practioe  ought,  I  conceive,  to  M  followed  in 
partilaon  aotions.  That  waa  the  eoaxse  pusoed  in 
Clmrto»  T.  (TUvertoH  and  in  Riddell  r.  Bmnt,  and  it 
vill  be  pursued  here. 

SoUciturai  ChamberlayHC  ^  Short,  for  Btfde  &  Ilubba, 
PortnoaOi;  H.  Hope  Skakmpmrs  Wedhke,  Lftts,  A 
WtrOnke  :  ffitmliti,  drammer,  ^  Btmtlin,  for  Dowling, 
I'rry,  A  JIuiner,  Bolton  ;  C.  K.  Birii  E.  Uuelin, 


Q.  E.  Div.  \ 
(Liord  Coleridge,  C.J.,  |  Jan.  Ul ;  Feb.  17. 

and  Bmoe,  J.)  ) 

Bbo.  v.  Hovxm  (Metroih)lita>  Fouoi  Mmw- 

TKATE).  (a.) 

/'■  luilty  -fiiii'rUonmmi  in  ui^auU  of  jiayment  of— 
Street  a/itutciun— 2  S  8  F?«f.  c  47,  «.  77—27  d:  26 
VUL  e.  55.  a.  1. 

flij  2  <{  3  Vi'rt.  r.  47,  8.  'u ,  a  ftrrft  vmsiri'ih  who 
lAayi'd  on  u  mntiml  iii»trumaU  in  u  thorouyhfarc  tiear 
any  houtt,  after  beiuy  rtquind  by  the  howtrholder  f>r 
muotuMe  cause  to  d^art,  wa»  made  lialUe  to  a  pemUfy 
of  forty  $hittingt.  By  tteHon  77  </  <As  amne  Aet  a 
mngiitrtite  it  empowerm,  in  case  of  the  non-payment  of 
a  itrrnniary  penalty  under  the  Aci,  to  commit  the  offender 
tu  prison  for  not  more  than  ont  mouth. 

By  27  *  2b  Vict.  c.  do,  ».  I  :  "  .Stction  oT  of  2  <«•  3 
Vtft.  c.  47  ie  hereby  rejjealed,  and  in  lieu  thertuj  the 
following  provition  ehaU  take  ^ffeti" i  the  eeetion  the» 
prtxeede  to  re-enaet  the  ojfenet  tmitr  ^  rmeaied  sseMon* 
and  providet  that  **the  offender  shall  be  liable  to  a 
penalty  of  not  more  than  forty  thillingi,  or,  in  the  dia~ 
cretitin  uf  lh>'  mii'iislrnff  ht  furr  >rhoin  h''  fliull  Itf  aot- 
virtrd,  may  Itr  imiiriiMiHrd  fur  any  time  not  more  than 
three  day»." 

A.  UNM  eJmrged  with  an  offence  under  the  Uut-meat' 
tionoi  smMou  otfan  a  mdnpollfam  PoMes  im^^MMe. 
Be  woe  convicted  and  fined  forty  Millinga,  and,  in 
default  of  payment  of  the  fine,  *oaa  committed  to  ffiton 
for  i'u>  iniMith.    L'}>on  n  mh  naAfar  a  oartiorari  l» 

(lumh  the  conviction, 

llf  hl,  diecharying  the  rule,  that  sfition  11  of  2  <ft  8 
Vict,  c  47  HUM  not,  by  the  pnmetone  of  aeetion  I  o/Xt  dt 
28  VieL  «.  55,  rendered t'nqqrffaeMs  fsttc  er^oreemmi By 
imprison7neiU  of  a  penalty  uiidir  that  sseNm,  and  thiU 
the  conviction  ivas  good, 

Bnle  niai  fbr  •  eertiorofi  to  ooaah  a  oonvietion  by 

Mr.  ITopkins,  a  metropolitan  police  inagistrute. 

The  defendant .  a  memWr  of  the  Solvation  Army, 
was  con'victed  of  an  ofTenre  umler  section  1  of  27  &  28 
Vict.  c.  oo,  and  waa  fined  forty  shillings.  The  fine 
was  not  paid,  and  he  was  committed  to  prison  for  one 
month  under  the  provisians  of  seotaon  77  of  8  &  S 
Viel.  0.  47. 

A  rule  niti  was  then  obtained  to  (luash  (ho  eonvic- 
tion,  on  the  ground  that  that  .section  was  impliedly 
repealed  by  section  1  of  27  &  28  Vict.  c.  oj. 

Section  1  of  27  &  28  Vict.  c.  55  enacts  that  "  sec- 
tion 57  of  the  said  Act,  2  &  3  Vict.  &  47,  is  hereby 
repealed,  and  in  lien  theraof  the  following  provision 
shall  tak»  effsot  as  part  of  the  ssid  Act— namely,"  in 
efTect,  that  any  householder  (personally  or  by  his  ser- 
vant), &c.,  or  |)olice  constable  may  re^juiro  any  strwt 
musician  or  street  singer  to  depart  from  the  neigh- 
bourhood of  the  house  of  sooh  liouBebolder  on  account 
of  illness  or  other  sufficient  oaoso,  and  "  every  person 
who  shall  sound  or  play  upon  any  musical  instxumant. 
or  diall  sing  in  any  thoroughfare  or  public  plaoe  near 
any  such  house  after  being  so  required  to  depart,  shall 
liable  to  a  penalty  of  not  more  than  4<)8.,  or,  in 
the  discretion  of  tlie  niugistnite  before  whom  he  shall 
be  convicted,  may  Ixi  imprisoned  for  any  time  not 
more  than  three  days,"  &c. 

8iHition57  <rf  thePolim  Aot.  1889  (3  &  3  Yii^  e. 
47V  provided  tiiat  ft  should  be  lawftil  Dar  any  Ijoose 
holder  \s'ithin  the  Metropolitan  District,  personally 
or  by  his  servant  or  any  police  constable,  to  require 
any  atnat  musician  to  dtiiaxt  from  dw  neighbour- 

(a.)  Baportedhy  JoBV  P.  IQiun,  Bsq.»  fianiator- 
aft-Lsw. 
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hood  of  the  home  of  any  Buidi  honaeholder  on  aoooont 

of  the  illness  of  any  innmtp  of  such  houso.  or  for 
other  reasonablo  wiuflo.  and  that  every  jwrsun  who 
should  souml  or  play  ujiuu  any  musical  instniuu'ut 
ia  any  thoroughiare  near  such  bonie  after  being  so 
reqdnd  to  depart  ahonld  be  liahla  to  a  penal^  of 

Badion  77  proridea  "  that  in  erery  case  of  the  ad- 
jndioation  nf  a  poctiniary  penalty  <ir  uhh  ti'Is  undt-r 
this  Act,  anil  nnu-imyment  thereof,  it  h1ih.11  h<^  lawful 
for  the  mafj^iBtrat*'  to  (joinniit  the  off-'u  hT  to  any 
gaol  or  house  of  correction  within  hia  juns^liction  for 
a  term  not  more  than  one  calendar  month  when  the 
•am  to  be  paid  shall  not  tausoai  £i»  thii  impciaon- 
ment  to  oeaaa  on  payment  of  theanm  due,*'  fto. 

Bankfn,  for  the  magistrato,  shoired  cause. — The 
votdeof  aeotion  1  of  27 ft 28  Viok. o. M iarapeaUng 
aaotioB  57  of  2  ft  9  Viet,  a  47  aie  "aadln  lieu 
iheiraof  the  following  provision  shall  take  effect."  It 
ia  (dear,  therefore,  that  section  1  of  the  later  stiituto 
ia  to  he  read  into  thi<  earlier  one  as  part  of  it.  Thou 
section  77,  unless  expressly  or  impliedly  repealed, 
applies,  and  gives  a  miigiatnte  jnriametion  to  commit 
a  defeodaat  to  prison  for  a  month  lor  non-pifment 
of  a  pecontary  penalty  nnder  seoHon  1,  notwith- 
standing  that  the  alternative  initial  penalty  under 
that  section  is  impristiniuent  for  three  days  only. 
Si'ction  77  is  nowhere  expressly  repealed,  and  there  is 
no  sufficient  ground  for  holding  that  it  is  repealed  by 
ioKpUoationt^awtion^^S?  ft  ^ii^odsdto 
he  BOre'sm^M than  (he  euSlCTone,  ivhioh  it  deoTares 

was  iHBufBcient  for  the  j)riitfi.:tioii  of  himsolioMcrs. 
It  therefore,  without  iu  auy  way  interfi'i-ing  with  the 
existing  power  of  iinj)ri.suuiug  for  non-payment  of  a 
fine  where  the  magistrate  thought  a  tine  was  the 
prapar  initial  penol^,  enabled  hum  to  deal  with  those 
eaaaa  where  a  fine  was  found  to  be  aa  inanffident 
ponidiment,  but  while  taking  away  the  defendant's 
option,  limited  the  initial  imprisonment  to  three  days. 
Aiid  there  is  no  real  inconsistency  in  the  iiroccdure  if 
section  77  is  put  in  force,  for  any  less  term  than  a 
month  can  bo  imposed,  a  defendant  can  determine  the 
impriaonment  by  paying  the  fine,  and  under  the 
Bommaty  Jtirisdkitian  iMt»  1879,  the  magiatrBto  can 
^re  time  for  payment  or  allow  it  to  be  paid  by 
instalmcntA.  If,  therefore,  section  77  is  impliedly 
repealed  by  27  «&  28  Vict,  c  65,  that  Act,  instead  of 
lit'iii)^'  more  severe  than  2  ft  S  l^Oti  €•  47>  WOold  in 
reality  be  much  loss  so. 

Witt,  Q.C,  and  Itmlilly,  in  support  of  the  rule.— 
The  meaning  of  section  1  of  27  &  28  Vict.  c.  55  is  that 
the  dofendaiit  majr  be  fined  408.,  to  be  reoovered 
according  to  the  forms  of  law,  or  imprisomnent  for 
three  daya.  In  any  event  there  is  no  power  of  im- 
prisonment for  non-payment  of  the  fine  unless  there  is 
no  iHntrcss  ;  if  the  return  is  /.c/Ai  Imu'i  then  tlie  di'- 
fendant  may  be  imprisoned  for  the  period  appointe<l 
by  the  statute  upon  which  the  oonviotion  is  founded. 
To  construe  the  section  aooording  to  the  oontentton  of 
the  magistrato  is  to  enable  him,  when  he  hsows  he 
has  a  defendant  who  is  unable  to  pay  a  fine,  by 
imposing  one,  to  condemn  him  to  imprisonment  for  a 
month,  when  the  Act  says  if  imprisomnent  is  imposed 
aa  the  alternative,  it  shall  bo  liuuted  to  three  days. 

Cmr,  adv,  vuH, 

Feb.  17. — Brcce,  J. — In  this  case  the  defendant 
has  been  fined  40s.,  and  in  default  has  been  oommitted 
to  prison  for  one  month.  The  queatitm  before  na  ia 
whrther  the  order  of  the  magistrate  ia  good  on  the 
Usee  of  it.  The  answer  to  that  question  depends  upon 
whether  the  magistrate  has  power  to  commit  the  de- 
fmdant  to  prison  for  a  month  in  default  of  payment 


HiohOovst. 


of  the  fine  of  40e.   [The  learned  judge  read  theno- 

tion  of  the  Acts  above  set  out,  and  continued  : — ] 

It  has  IxH-n  eontendi!*!  before  us  with  great  forcB 
that  it  is  an  imreiisonuMe  thinf?  that  the  nuii-payniect 
of  a  tine  should  bo  treated  as  an  offence  punishable 
by  imprisonment  for  so  long  a  period  as  a  month 
when  the  offence  for  which  the  fine  wm  imposed 
ooold  not  be  pnnisbed  by  impiiaamnent  for  a  longv 
p<>riod  than  three  days.  I  think  that  we  should  b« 
a.stiito  to  endeavour  to  find,  if  j>o«»ible,  8<juie  reasijn- 
al)]<'  nieanintr  of  f  he  words  of  the  Lepislutiire  which  wll 
enahle  us  to  escape  from  such  a  construction ;  hut  that, 
if  the  Legislotare  has  clearly  expressed  its  intention, 
we  have  no  altenatiTe  but  to  give  effect  to  its  eosot* 
menta.  But  the  27  ft  28  Tiot  e.  65  expnsssly  enads 
that  the  words  of  the  new  enactment  are  to  he  reaJ 
into  the  2  &  -i  Vict.  e.  47  in  lien  of  the  n'pe<il»"l 
section.  Accoiilin^  to  the  ordinaty  ciu  iii't  of  ocn- 
struction  the  new  clause  inflicting  the  penalty  of  40«. 
should  be  read  as  port  of  the  Act  2  &  S  Yict  c  47, 
and  in  that  oaaa  toe  penalty  would,  of  oowae,  be 
eanable  Of  bablg  enfOTOSd  by  imprisonment  aa  pro- 
vided by  section  77  of  the  last-mentioned  Act 

But  it  is  said  that  it  would  be  too  unreasonable  to 
adopt  this  con-struetion,  tlmt  we  oiit::ht  to  U-at  the 
77  th  section  as  inapplicable  to  the  altered  statt:  of 
things;  in  other  words,  we  must  arrive  at  the 
oouoiusian  that  the  Legislature  never  could  have 
intended  that  a  man  ahonld  be  liable  to  he  smtfo 
prison  for  non-payment  of  a  jxmalty  for  a  longer 
term  than  that  for  which  he  was  liable,  he  could 
have  been  sent  to  prison  by  way  of  punishment  fOT 
the  offence  for  which  the  penalty  was  imposed. 

But  it  seems  to  me  that  the  Legislature  has  ex- 
pressed, and  in  woids  which  admit  of  no  donbt, 
exactly  the  opposite  intentioii.  For  rassnns  tat 
known  to  those  who  framed  the  atatute  of  2  ft  3  Vict 
c.  47,  the  T^egislaturo  has  considerod  it  right  hi  cases 
other  than  thiit  tkjw  under  consideration  that  the 
payment  of  a  iH-nalty  should  hi>  enforced  by  s  lonjjer 
term  of  imprisonment  than  could  have  been  award^ 
in  respect  of  the  offence  for  which  the  penalty  is 
imposed.  Section  58  of  2  &  3  Vict.  o.  47  aeemi 
to  me  to  place  this  beyond  doubt.  A  i>erson  who  U 
found  drunk  and  disorderly  in  the  puhlie  stmts  it 
rendered  by  the  section  liable  to  a  peniilfy  I'f  nut 
more  than  408.,  or  he  may  be  committed,  if  the 
magistrate  shall  think  fit  instead  of  infiicting  on  him 
any  pecuniary  penalty,  to  the  house  of  oorreotioo  for 
any  time  not  more  tium  aaven  days.  It  aeems  to  me 
to  be  dear  that  the  penalty  imposed  by  section  M 
may  be  oiforoed  by  imprisonment  for  a  month  under 
si'Ction  77,  although  the  iiiijirisonment  awanleil  in 
respect  of  the  oilouce  iu  respect  of  which  the  pinalty 
is  enforced  could  not  eMoeed  seven  days.  That  hmg 
BO.  I  do  not  think  wa  ooght  to  set  aside  the  ordinary 
rules  of  oooatmetion  mxm  tiie  assumption  that  the 
Legislature  never  could  have  intended  to  adopt  a 
principle  which  it  has,  as  it  seems  to  me,  expreieiy 
adopted  in  the  verj-  Act  which  is  now  under  oon- 
sidenttiou.  If  section  77  applies  to  the  ciiforoemenl 
of  the  penalty  imposed  by  section  5s  of  2  &  3  | 
Vict,  c  47,  why  should  it  not  apply  to  the  peconianr 
penalty  imposed  hy  27  ft  28  Yict.  o.  56,  s.  1.  which 
IS  to  be  read  aa  port  of  2  ft  3  Viet.  e.  47  and  in  lisa  of 
section  57. 

But  it  seems  to  me  that  there  is  very  little  sub- 
stance in  the  objection  that  is  made.  Even  if  sectiijn 
77  of  2  &  3  Vict.  0.  47  is  to  be  regarded  as  inapplic- 
able, then  08  there  ia  no  mqpiress  proviaioii  for  the  en- 
foroament  of  the  penalty  it  oaa  be  enigread  oidr 
under  section  19  of  11  &  12  Vict  c.  43.  s.  18. 

But  even  in  this  cjtso  imprisonment  for  a  teiltt  not 
exceeding  one  month  is  the  idtimate  remedy  for  en- 
forcing we  penalty.   It  is  quite  true  that  under  the 


Baa.  9.  Horxam  (Mrbomutav  Tmsxm  MAounraAn;. 


Digitized  by  Gopgle 


ToLZLI.  THE  WEEKLY  REPORTER. 


488 


niou  Court.    Kf.o.  r.  Hopkins  (Met.  Police  JrAoifTUATE).— "Willis  ?•.  Eakl  Howk.   Ct.  of  Appeal. 


uedaa  last  mentioaed  iiupriaoument  ixalj  om  be 
raottMl  to  when  there  n  no  nifflcient  diatran,  but 

tlie  acomaly  romains  tbAt  ft  dofendaut  who  lias 
neithtT  nioni'y  nor  gooila  mejr  be  svut  to  jirison  for 
liC- month  for  the  nou-puyinc  nt  of  a  fino  of  lOs.  S  i 
that  the  objection  to  tho  convictioii  is  of  a  technical 
duncter,  and  it  is  itn  objoction  to  tiie  form  of  tbe 
eonnctioii  only.  Iltid  tho  commitment  been  in  tlie 
form  of  a  cominitniont  for  want  of  distress  it  would 
btrebecn  undoubtedly  lepfal.  It  may  Ik;  said  tlmt 
there  are  cases  in  which  it  uiuy  be  of  ^reat  imi)ortan<.<' 
to  a  defendant  to  have  a  di.stress  levied  rather  thau  bo 
•mt  to  prison,  bat  no  batdship  in  that  Mqsect  arises 
in  tbe  preeeot  case. 

Under  tho  Summary  Jurisdii  tion  Act  of  ISTf)  the 
niagistrati'  has  very  extensive  i>owerd  as  to  giving 
tiiue  for  payment,  and  he  may  extend  the  time  or 
•llow  the  penalty  to  be  paid  by  instalments.  It  is 
dear  from  tbe  affidavit  of  the  magistrate  in  tbe 

present  tivse  t1i.it  he  was  willing  to  extctid  every 
iv-jjMjnabli'  indulgence.  He  asked  the  d<'teu<lant  if  h« 
wished  f<ir  time  to  pay,  and  the  defendant  said ;  "  I 
shall  not  pay.  It  in  my  coniscienco.  I  bad  rather  go 
to  prison  than  pay."  So  I  do  not  see  any  hardship 
in  the  matter.  If,  according  to  tho  statute,  it  is 
ni'cessary  to  issue  a  distress  before  committing  tho 
j'iirT}-  to  jjrisun,  tlu>ii  the  eonntiidniiit  might  !>"• 
wrane ;  but  I  do  not  think  that  there  wovdd  be  any 
hstdsmp  in  tbe  result. 

Lord  CoLERIPGE,  C.T.  -I  af,'ree  with  great  reluct- 
ance, but  yet  yielding  completely  to  the  reasoning  in 
the  jadgment  of  my  leam«id  brother.  At  tin-  end  of 
the  amiment  m^own  oranion  was  strongly  the  other 
way,  from  the  dtffionlty  I  Mt  that  a  man  might  have 
to  go  to  prison  for  a  longer  time  for  non-payment 
'if  a  fine  than  for  tho  offence  itself ;  and  I  am  not 
free  of  the  feeling  that  tliere  is  an  anomaly  in  the 
present  state  of  things.  But  the  analogy  pointed 
cut  by  my  brotiier  Brnoe  as  to  the  person  drmik  and 
disorderly  appears  to  me  perfectly  complete  ai  1 
ananswerable.  We  can  only  CDUsti  iie  Actn  of  I'ai - 
liament  according  to  their  tnu-  meaning,  and  if  there 
be  an  anomaly  we  must  not  strain  the  words  of  the 
Act  to  avoid  It,  but  we  must  leave  it  to  the  Lagisla- 
ture  to  remove  it. 

Bttle  ditchargtd. 

Solicitors  for  tho  applicant,  hanger  Jk  Burton. 

Solicitor  ior  the  respondent,  Soikitor  to  the  Trea- 
sMfy. 


From  Chan.  Div.  \ 

(Lindley,  Bowen,  {  April  20,  24. 

and  Kay,  L.JJ.)  ) 

WttLia  V.  Earl  Howe. 

r.iiniUitionn,  SfutnU  ./  {ti  .t  4  mil.  t,  C.  27),  *,  26— 
ConeeaUd  fraud  —  Vontinuout  odoerse  |N>taesMon  — 
Practice  —  Pttadingt  —  Htrikittg  iMtf — FriveStms  and 

i-^ratioui  nctioH—IL  S.       1S83,  ord.  25,  r.  4. 

Tke  ptaintifft  by  hi*  »(aUmeiU  of  claim  in  an  action  of 
ejectmatt  hrought  in  1892,  alleged  that  he  waa  the  keir- 

at-lfi>i' a/  ri'.  ./.,  who  divil  inlfstatt  in  niid,tkait, 
on  tfif  dm,th  of  W.  J.,  his  reni  tsl>i'<-  ir,i.i  irrniitj/ullt/ 
taken  potf'mioii  of  hj  thr  mot/uro/it.  (',,  in  tfi>-  ii'iim 
of  O.    C,   a«  tlit   luir-dt-ldif         tfif  viiil!t,:r  /alteli/ 

{fu)  B«ported  by  M.  J.  BLAiUi,  £sq.,  BamsterHrt- 

Law. 


alleged— of  W.  J,;  thai  Q.  C  died  an  in/ant  in 
whereupon  O.  €*t  motfur  continned  to  hetdpouettim  in 

thi  ii-iiiw  !■/  a  itu/ij>n.<ititiiiits  child.  li.  C,  on  the  /altt 
I't-tt'ii'  t  thiit  mii  /i  child  leri.s  a  hrother  of  Q,  C.,  and  OS 
.ii(f7i  iC(jt  htir-dt-luin  of  \V.  ./. ;  that  both  R.  C,  and 
a/Uruard*  the  d^K'ndantt  who  claimed  a$  a  volunteer 
under  B.  C,  rematned  in  pouemion  hnowing  the  above 
/iii-(s,  mid franJtdrntJtj  coucahd  thf  mine  from  the  true 
h'tr  (if  ]V.  J. ;  that  the  pluintiJF  uud  hit  jirrdrrrit^ors  had 
licfii  ilejirii'fd  (i/  th'  tuta'r  bij  tin  mud  <i>iii-fi]nl  fnunl, 
which  had  not,  and  could  uot  with  rrasonahit  dilif/fnce 
hare,  htai  discovered  iintit  1879 {  and  that  the  plaintijf', 
at  the  time  of  4uc&  dieeovert/,  wa$  an  infant^  and  only 
attained  twentg-rme  in  18H7.  The  defendant  moved  to 
hair  (hi  slal'imiif  f/ihiitii  ^ti  i'r!.-  out  and  t.h'  <!■  flon  di»- 
inii>siili(«  friioluttt  or  Vixatiuut ;  and,  iu  si(i,i>ijit  of  hi» 
uj'j'lirtitivnt  adduced  tvidatee  fc>  i^hnw  that  the  nllfjation 
that  R.  v.  VMU  a  ntppotititioiu  dtild  had  been  publicly 
made  in  1853,  and  had  been  the  foundation  of  othir 

itrliiiui!  of  ijWiin>  nt  (if/fiiiift  (hi  di/i  iiihoif  <i,id  hi"  prt^ 
ilnessi.rs  h)j  othtr  liaiinautis,  and  that  fiirh  nc^i'/ti(  had 
all  i'tii  disinii.itd, 

lldd  [a£irming  Kekewioh,  J.),  (1)  that  the  allegation* 
in  the  atutement  of  claim  a»tothe  entry  in  1798  on  heha{f 
of  O.  C.  did  not  show  a  case  of  concealed  fraud  within 
Hf  iliiin  2(\  of  3  cf'  4  Win.  4,  c.  27,  hut  onhj  a  wromifnl 
iiiliii  i<!hhr  a  ftliit  li.iliii  lis  hi  ir-a(-lair ;  (^2)  that  the 
ttlati'tr  If  -jaii  to  run  ax  lojaiuit  (In-  jdaiutiff  niid  hin  prt- 
dtce»8orn  in  171)8,  a/c/  that,  an  poHieimiini  ii'lc  r^i;  to  the 
plaintifaad  hi» prtdeceuor*  had  been  hM  ever  ainee,tbe 
Ofteratton  of  the  etatttte  was  not  suxpntd^d  b;/  irhat  tea* 
ullti/id  til  h<ivt  hen  done  i>i  1^"."<;  >^nif  .','  r  p/aiiJiff  or 
his  predtctssors  knew,  or  mi'jht  mth  rtuxmabU  dilii/tnre 
hatv  known,  the  alleged  concealed  fraud  more  than  (ivtlve 
year*  before  action  brought ;  and,  accordingly,  that  the 
ttction  tnotttd  he  diemUeea  a*  frivdom  or  waudioue, 

Luwrance  v.  Jjovd  Iforteya,  98  W.  R,  763,  15  Apip, 
Can.  210.  Mhnved. 

Trustees,  Executors,  and  Agency  Co.  e.  Short,  37 
ir.  /,■.  433,  13  App.  Cm.  793.  diitiwj'iiih'd. 

The  action  was  an  ejectment  action,  and  the  plain- 
titf,  Itenjamin  Willis,  claimed  to  be  entitled  to  certain 
n'ul  estates  as  the  present  luir-at-law  of  William 
Jeuuens,  who  dio*l  in  17f'S.  Tiie  plaintifi"  attained 
the  ago  of  twenty-ono  years  in  lss7,  and  tho  writ  in 
this  aotioD  was  issued  in  Aufust,  18'.)°J.  By  liis  state- 
ment of  olaim  the  plaintifF  ^eged  (paragraph  o)  that 
on  tlie  death  of  William  Jcnnens  in  171'S  Lady  Curzon 
(liuroness  Ilowe)  "wrongfully  took  po8S<>SRion  "  of 
the  real  estates  of  William  Jennens  "  in  tho  name 
and  on  behalf  of  her  infant  son,  George  Cuizon,  as 
the  heir-at-law  (as  she  falsely  alleged)  of  William 
Jonnens.  and,  upon  the  death  of  the  said  George 
Curzon  during  infancy  in  1805,  continued  to  hold 
possession  of  tho  real  estates  in  the  name  and  on 
behalf  of  a  supposititious  child  called  Bichard  W.  P. 
Corson,  then  an  infant,  on  the  fslw  pretence  and 
representation  that  be  was  a  yonnger  brother  of  the 
said  George  Curzon,  and  an  such  was  heir-at-law  of 
said  William  Jennens,  whereas  in  truth  and  in  fact 
the  so-called  Kichard  Curzon  was  the  illegitimate 
child  of  one  Anne  Oakes,  a  spinster."  It  was  alleged 
in  other  paragraphs  of  the  ouum  that  the  said  Kiobard 
Curcon  remained  in  possession  of  the  estates  during 
his  life,  although  well  awaro  of  tho  above-stated 
facts,  and  fraudulently  concealed  such  facts  from  the 
then  true"  heir-at-law  of  William  Jennens ;  that  this 
lUchard  Curzon  was  created  Earl  Howe  in  1821,  and 
on  his  death  devised  the  estates  to  his  son,  George 
Augustus  Curzon.  tho  second  E-irl  ITowf ;  that  tho 
se<  i)nd  Earl  Howe  devised  the  estati-s  tn  his  brother, 
til'-  [.n'sent  defeiidant,  whei  succe«Hled  as  third  Earl 
liowe.  The  claim  further  alliwed  that  both  the 
heoond  Barl  Howe  and  the  def emmnt  also,  knew  aad 

S8 
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fraudiiJcntl}-  conceoled  from  the  lawful  descondimta 
of  the  iiret  true  heir-at-law  of  Williutn  Jennens  the 
facts  stated  in  pangnph  .3  of  the  daim.  It  was 
farther  alleged  (pMngmph  11)  that  thiB  facto  stated 
in  paragraph  5  **wer»  ooiUMMtd  tad  kept  a«eret 
fraudulently  by  the  oontriranoe  iA  tile  defeudant  cind 
his  said  brother  and  fatlior  reapeotivoly,  with  tlio 
intention  of  depriving  the  pltiiiitifF  and  liis  pn  i  - 
cesaors  in  right  of  the  estates,  and  to  further  etfect 
the  intention  aforwrid  the  defendant  and  his  aaid 
htothior  and  fathor  iwpaotivdy,  at  rarioua  ttmei 
imor  to  the  y«ar  and  tirbeRquently  from  tbe 

last-mentioned  date  dowii  to  the  year  1879,  did  alter 
th<'  inscriptiou  on  tho  family  muimiiH'jit  in  Acton 
Church,  Acton,  in  thf  county  of  Sutl". dk,  by  additions 
to  such  inscription  and  crasurfs  thorofroui  so  as  to 
conceal  the  said  fraud."  The  claim  further  alleged 
that  the  piAintiff  lud  been  deDrirod  of  tiie  ettfttea 
tbe  mad  ooooealed  fraud,  windi  was  not  d^ooTend, 

■ad  could  not  with  rt^asonablf  dilipmeo  h:ive  been 
diiOOVen'il.  by  tbe  plaiutili'  or  his  jiix'dt'crsoora  in  right 
prior  to  1HT!I;  tluit  the  plaiiititl"  at  the  tiiuu  of  such 
discovciy  wtiH  an  infant,  and  that  since  he  attained 
twenty-one  he  had  oatued  inqoiries  to  ho.  made  with 
the  object  of  obtaining  fnrtlier  proof  of  the  said  oom- 
oealed  fnntd,  and  that  he  had  only  recently  been  able 
to  obtain  such  further  j>ronf. 

The  defendant,  without  dilivorinp  any  statement  of 
defeiice,  movud  to  luivi'  the  statement  of  cliiim  struirk  I 
out  and  the  action  dismissed  as  frivolous  and  vexa- 
tious ;  and  in  support  of  the  defendant's  application, 
•a  «Sd*Tit  was  filed  hj  the  solicitor  of  the  Howe 
famihr  whidi  showed  in  effisot  that  the  aUegation  in 

the  puuntifTs  statement  of  cl.-iim  tbnf  P^ichard  Curxon. 
first  Earl  Howe,  was  not  the  brother  of  George 
Cur/.on,  but  an  illegitimate  child  of  Anuf  Oitkes,  hud 
been  often  publicly  made  in  uewHpaj)ers  and  books 
many  yma  ago,  and  had  been  tlie  foundation  of 
moca  than  ona  aotioii  against  tlie  Howe  family  by 
other  elaimaato  of  the  estates  in  qoestioii,  Vol  tiiat 
s'leh  actions  had  always  been  dissaisssd  (SSB  W^U§  T. 

Kurl  JJmre,  29  W.  K.  7(t). 

Kekewicli,  J.,  on  tho  hearing  of  tho  defendant's 
ap(>lioatioQ,  made  an  order  that  the  statement  of 
dium  be  struck  out  and  fha  action  dismiwsd  as 
frivohHlS  or  vexatious. 

The  plaintiff  appealed. 

Wiitih,  Q.'.'.,  J.  Stuiirt  ('oiquhoun,  and  J.  C.  Caivtrt, 
for  tbe  appellant. — The  operation  of  the  Statute  of 
Limitations  is  excluded  in  cases  of  a  concealed  fraud  : 
3  &  4  Will.  4.  c.  1:7,  s.  'J''..  The  plaintifT  here  mII.  r,,.^ 
conccfUed  fraud  on  the  part  of  the  defemlunt  and  his 
predecessors,  and  gives  in  his  pleading  particulars  of 
such  fraud — viz.,  that  Uicbard  Carson,  knowing  that 
he  was  the  illegitimate  dhild  of  Anne  Oakes,  fmudu- 
lentlytook  the  name  of  Curzon  to  conceal  his  identity, 
and  took  possession  of  the  estates  under  colour  of  a 
false  title.  Acta  of  oom  ealed  fraud  are  also  alleged 
against  the  second  Earl  Howe  and  tho  present  de- 
fendant. This  is  only  an  interlocutory  application, 
and  if  the  statement  of  claim  is  defective  in  some  re- 
spects the  plateliff  dioald  have  an  opportanity  of 
amending ;  but  the  judge  below  has  dismissed  the 
action.  Pane  l  ane,  21  W.  B.  252,  L.  B.  H  Ch. 
A]  p.  !s3,  is  an  antiioiriify  in  favour  of  tha  plajntjffs 
claim. 

Warmingtwi,  Q.C,  and  Ingh  Joycf,  tor  the  defend- 
ant. — From  the  facts,  as  stato<l  by  the  plaintifF  him- 
self, the  right  of  entry  of  the  jilaintiff's  ancestor  first 
accrued  in  1798,  when  a  wrongful  entry  was  made  on 
behalf  of  George  Curzon.  There  is  no  all^|;ation  of 
any  concealed  fraud  in  respeot  of  George  Curz^n's 
cntiy.  The  statute  began  to  nm  as  against  the  plain- 
tiff and  Ilia  anoostocs  in  1798,  and  its  openatioi)  oonld 


ComrovAmuu 

not  b<'  susjjendixl  by  any  concealed  fraud — if  any  soch 
there  were  -afterwards.  Therefore,  even  if  Kiditrd 
were  not  the  brother  of  George,  and  had  coouaitted 
tbe  alleged  concealed  fraud,  stul  the  phnBtiffs  dsini 
would  be  deuntrraUe.  Tlie  evidenoe  filed  on  bdislf 
of  the  defendant  shows  that  fh'-  nlb'trations  of  con- 
cealo<l  fraud  on  which  the  phiintitl  ridie.n  werf  msde 
itiid  discussed  in  jiuhlic  jjnnts  years  ago.  iind  wwe 
actually  the  fotindutiou  of  similar  ejectment  actioiu 
against  the  il<  f.  n  lant's  predeces.sor  by  otfier  daiai« 
ants,  but  such  actions  always  failed. 

They  dted  Pdn  Psfre^  1 W.  B.  IM,  l]>raw.,atp. 
.-)97.  and  /..nrmaccT.  Lord  Norrty$,  88W.]L7My» 
App.  Cas.  'J  10. 

Colipihoitii,  in  rejily. — If,  as  the  claim  sUegea, 
Richard  was  not  really  Ilia  brother  of  George,  the 
entcy  of  Biohard  forma  a  new  departore ;  uid  the 
fact  that  (be  statute  had  begun  to  run  as  against  tiK 

plaintifT s  ancestor  on  the  entry  of  (/eorafe  is  imms- 
terial  ;  the  operation  of  the  statute  woidd  be  sus- 
pended by  rr.c-iiii  of  th-'  concealed  fraud  of  liicli.-ini, 
through  whom  the  defendant  claims.  Ci><orgta  wns 
only  in  possession  for  eight  years,  and  had  not  ac- 
quired »  stotutofy  title  as  against  the  phualiS't 

Out,  adv.  vM, 

I  April  21.  Li.NKi.EY,  L.J.— Tlio  action  is  one  of 
ejectment,  and  it  is  brought  nearly  KKJ  years  after  the 
title  of  the  nlaiutiS'  s  aticestor  accrued,  the  plaiatiff* ( 
oase  being  that  there  had  been  a  "  oonoealed  fraad" 
widiin  the  meanuig  of  section  26  of  the  Statnto  of 
Lindtations  &  I  Will.  I,  c.  •_'7\  It  must  be  borne 
ill  mind  that  the  property  has  been  held  adversely  to 
tlie  plaintiff  and  liis  pmieces-sors  in  title  ever  ^iiu  e 
1 THS.  Tbe  meaning  of  section  '2(3  htis  boon  very  much 
discussed  in  Tarious  cases,  such  as  J'ltrf  v.  I'ftn ; 
JiaiM  V.  JtuxtoH^  28  W.  R.  9a4.  14  Ch.  D.  Mi; 
fxtunnnee  t.  Lord  Nttrrrif* :  and  Vane  t.  Few. 
These  cas<>s  show  that,  in  onlor  to  nbtain  the 
l)enctit  of  section  iNi,  the  plaintiff  in  such 
an  action  must  make  out  thrte  tilings:  -1}  Tlmt 
there  had  lieen  a  concealed  fraud  .  (2)  that  he  or  hii 
predeoessor  in  title  had  been  deprived  of  the  estate 
by  that  fraud;  and  (3)  that  tbe  fnaod  had  not  sad 
oonld  not  with  reasonswe  ditigenoe  fanve  been  known 
or  discovered  but  within  the  statutory*  period  (now 
twelve  years)  lM?fore  the  action  was  brought.  Lord 
Herschell,  in  /.urmt',"  v.  /.unl  Xorreya,  smd  1>  .\pp. 
Cas.,  at  p.  21.'i]  :  "  Where  an  action  is  thus  brought,  on 
a  title  wliicb  accrued  more  than  seventy  years  ago,  to 
dispossess  those  who,  or  whose  nredecMSors,  have  been 
in  ]Kjsseedon  during  that  lengtn  of  lime,  it  M  obrioas 
that  the  allegations  by  whicii  if  is  sought  to  prevent 
the  statute  being  a  bar  neisl  to  1m?  closely  scnitiui/ol. 
I  will  first  call  att4  ntion  to  wliat  a  plaintiff  must 
prove  in  order  to  oust  the  ordinary  operation  of  tb« 
statute.  ...  It  is  not  enough  to  prove  a  con- 
cealed fraud;  the  person  bcingiag  the  suit  most  show 
that  he.  or  some  peraon  thtongh  wliom  he  dsims,  his 
been  by  such  fraud  deprived  of  the  land  which  he 
seeks  to  recover,  and  that  the  fraud  could  not  vith 
reasonable  diligence  liave  been  known  or  disco v  :  ! 
more  than  the  statutory  period  before  the  action  was 
brought."  ^Vnd  Lord  Watson  said  (at  p.  220) :  "  It 
is  not  any  and  evary  fnuid  that  will  elide  the  pro- 
lusions of  the  statute  and  keep  alive  a  right  of  ansa 
for  recovery  of  l.-inds.  In  the  first  place,  it  rnnst  bsa 
fraud  which  has  deprived  the  plaintifT  of  his  land; 
and,  in  tho  second  place,  it  must  !«■  a  coua-alwi 
fraud  in  this  sense :  tiiat  it  was  not  only  unknown  to 
the  plaintifT  and  to  those  through  whom  he  derives 
right,  but  could  not  with  reasonable  diligenos  Iwtre 
b^  discovered  by  him  or  tliSD  befovs  tka  gammsnm 
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yeftn  fmuediately  preceding  the 

jimtation  of  the  suit." 

Applying  thoso  principlos  of  law  to  the  present 
■:m.  it  so«ni8  to  me  that  theplaintiflf  has  not  Iwoaght 
kiaMlf  within  aection  26.    What  was  it  that,  aoodd- 
inf  to  Im  itatement  of  daim,  had  depriTod  Ifae 
plintiirs  predecessor  of  tho  est^ites  ?   It  was  what 
Tj«  done  in  1798.  whtn  ho  was  wrongfully  tunn<l 
ut— when    the    Baroness    Howe    wrongftilly  took 
!-.«eanon  on  behulf  of  her  son  G<x)rge.    There  was 
-iC'  fnmi  in  that,  and  no  eomcealment.    It  may  have 
br«n  a  wrongful  act  in  reepoct  of  which  an  action 
omld  have  been  brought.    From  that  time  the  statu- 
Uxj  period  of  limitation  began  to  run,  and  there  hius 
beoi  continuous  ad  vi  rso  po8A<>ssion  ever  since.  The  case 
ii  not  like  th*-  7V/'1^r-.  Extcutort,  and  Agency  v. 
Murt,  S7  W.  IL  4aa,  la  Am».  Gas.  793,  where  the  land* 
lad  ben  left  vBoant.  Tne  aot  wbkh  deprired  flM 
pkistifTs  prf<lei;eftsor  of  possession  was  not  a  fnmd 
It  all.  and  still  less  a  concealed  fraud.  The  only  thing 
•n«!^I  here,  with  reference  to  what  occurred  iu  1798, 
«u  a  wro^:ful  troepass.   This  is  a  short  answer  to 
ths  phuntiirs  case.   But,  looking  out  of  the  plaintiff's 
pleeaing  to  the  afKdavit  which  had  been  filed  by  the 
ttrfrodant's  solicitor,  it  is  obvious  that  the  a(^tiou  is  a 
ruo'^t  h<>}»  ]i  s-i  oiii'.    Tlio  story  iiliout  tlie  siiV)Htitutioii 
ot  the  child  had  been  goiiip  ahoiit  ever  situ/e  Is.VJ, 
•ad  the  plaintiff's  preditessors  iu  title  might  have 
diMovered  the  alleged  fraud  (if  it  eziated)  long  ago 
withoot  any  difRoalty.  Tt  u  a  moet  fmolom  and 
•■■  xatious  action,  had  recourse  to  for  the  purpose  of 
exturtion,  and  it  ought  to  be  dismissed  with  costs. 
Beim,  Ij.J.,  «o<keitn  in  tUs  judgmoit* 

KiT,  Ij.J. — The  plaintiff  dauu  a  luge  estate  of 

Thich  he  alleges  his  predecessors  in  title  were  de- 
pnveii  in  the  latter  etid  of  last  century.  He  attempts 
t;,  avoid  the  etl''  ct  of  the  long  udvi  rse  possession  of 
more  than  ninety  years  by  alleging  that  the  case 
c-iines  under  section  26  of  the  8  ft  4  Will.  4,  e.  27. 
He  tri(»  to  make  out  that  he  was  so  deprived  by  a 
concealed  fraud.  To  bring  a  case  within  that  section 
rhese  circuiU'^tiini  ( s  must  concur:  (1)  There  must 
isve  been  a  fraud :  (2)  That  fraud  must  have 
lapaved  the  plaintiff  or  hia  predecessors  ill  title  of 
!he  estate ;  (3)  Suoh  ftaud  must  have  been  eoooesled. 
Hw  eoncealment,  farther,  most  havobeen  snob  tiiat  it 

uld  not  with  frisoiKiLle  diligence  liavi>  hicn  dis- 

•  jvered  sooner  thau  it  was  iu  faot  discovered,  and  of 
ourse  must  have  been  within  (wdve  yean  before  the 
omnMOioement  of  the  action. 

Everyona  wast  see  the  reaeonablcnoss  of  wliatis 

•  it-<l  by  the  Lord  Chancellor  in  htirrancr  v.  .V^rrryi, 
'  the  efkci  that  in  ca«e  of  a  claim  after  a  very 
<ug  adverse- ])"ss<-ssioii  the  statciui nt  in  the  olaim- 
ut's  pleading  must  bo  closely  scrutinized. 

In  this  casi  the  tirst  wxoDgful  act  which  deprived 
"I-'  plaintiff's  ncedeceasors  in  title  of  the  estate  is 
lleged  to  be  um  entry  upon  that  estate  by  Lady 
(mhia  Curzon  (afterwards  Barf)ne8s  Howe)  on 
eoalf  of  her  iufant  sou  George,  whom  "she  falsely 
DflgacI**  to  b"'  th<'  heir  of  the  deceased  owner,  Wni. 
— »*— -  It  is  not  stated  that  she  knew  the  allega- 
OB  to  be  nntme.   Bat  assaming  suoh  knowledge  to 

(•  implied  by  the  use  of  the  word  "  falsely."  the 
Ifjration  would  not  amount  to  uuji-e  than  this,  that 
person  took  {K)ssession  as  hi  ir  knowing  that  he  was 
gt  heir.  Is  a  false  assumption  of  title  by  a  ^lersou 
>  possession  a  concealed  fraud  withm  the 

('oiuDg  of  the  aection  'f    If  so,  it  must  follow  that 
-f  ry  entry  upon  land  under  a  claim  of  title  which 
;  M-i-Min  entering  knows  he  could  not  suyijiort  would 

•  coneejiled  fraud  within  section  2ii.  I  do  nttt  think 
lit  ia  the  meaning  of  the  section.  No  case  has  gone  so 
r.    Kiadflcs^y,  Y.O.,     iWe  y.  F^rc,  1  W.  B.  139. 


.362,  1  Drewry,  at  p.  397,  says :  "What  is  meant  by 

concealed  fraud  'f  It  doi>s  not  mean  the  cfise  of  a  persi>n 
entering  wrongfully  iuto  possession  ;  it  nictaas  u  case 
of  designed  fraud  by  which  a  party,  knowing  to 
whom  &e  ri^ht  bdoogs.  conoeals  the  ciroiunstancea 
giTing  that  right,  and  oy  means  of  sacb  oonoealment 
t n  ibles  himself  to  enter  and  hold."  That  is  not  an 
i  xlianstive  d>  liiiiti m,  and  perhaps  none  could  easily 
he  given  of  th"  mi  aning  of  "  conceale<l  fraud."  It  is 
not  merely  an  "  unknown  fraud,"  but  the  word 
**00ncealed"  nmnins  to  indicate  that  there  are  faots 
known  to  the  person  who  enters,  and  designedly  oon- 
onalnd  by  him  from  the  real  owner,  which  fiots.  if 
known,  would  en  able  the  rtuil  owner  to  recover.  The 
deprivation  of  which  the  section  speaks  in  such  a 
case  is  by  the  fraudulent  entry ;  but  that  which 
makes  a  wrongfal  entry  fraodnient  is  not  only  the 
knowledge,  bat  the  oonoealment  of  those  fsots.  If 
they  had  been  disclosed,  and  the  person  wh  )  disclosed 
them  had  uevertheless  entered,  the  entry  u  oiild  have 
been  wrongful,  but  would  it  have  hci-ii  fraudulent"' 
The  section  seems  to  point  to  some  contrivances  by 
which  the  real  owner  nas  not  merely  been  deprived, 
but  di^fraudcd,  in  the  sense  of  being  induced  to  believe 
that  ho  was  not  owner,  and  that  the  person  who  so 
<»ntrred  was  owner  and  entitled  to  enter. 

The  case  on  which  the  pleader  re^dly  relies  is  not 
the  first  entry  on  behalf  of  the  son  George,  but  the 
oontinuanae  of  possession  by  Lady  Sophia  Caiaon 
after  the  death  of  George  while  an  infant,  on  behalf 
of  her  ullcg'  d  second  son,  Kichard.  It  is  stated  that 
Uichard  was  not  really  the  son  of  Lady  S  )phia  Cur/on, 
being  the  illegitimate  child  of  One  Anne  O  ikes,  but 

that  she  passed  him  off  as  snob,  and  continued  the 
possession  on  bis  bebalf,  and  that  when  he  oame 

twenty-one,  ho,  knowing  all  the  facts,  took  possession, 
ami  tliat  such  {tosscssiou  has  since  been  coutinue<l  by 
{wrsons  claiming  as  volunteers  uuder  him.  This  is 
much  more  like  a  case  of  concealed  fraud.  The 
personation  by  Richard  of  the  position  of  brother  of 
George,  and  the  concealment  of  the  fact  that  he  was 
not  suoh  brother,  and  the  taking  posseesion  by  him  iu 
that  character,  might  bring  tliecu'^e  within  the  Si  i  ti  iu: 
see  lanev.  Vanf.  Ttut  tliis,  according  to  the  allegation, 
was  not  the  fraud  that  deprived  the  pliiiidilTssninnHfnir 
of  possession.  lie  had  been  deprived  some  years 
befbre  by  the  entry  of  George,  and  his  right  first 
ac<-rued  under  section  2  of  the  statu*;©  when  an  entry 
was  ujado  in  the  name  and  on  behalf  of  George. 
Unless  that  entry  brought  the  case  within  section  '2t], 
the  subsequent  fraud  hy  which  the  possession  was 
continued  by  the  snpposititious  brotner  of  George 
would  not  suspend  the  operation  of  the  statute,  which 
Ix'gan  to  nui  when  entry  was  made  on  behalf  of 
Georff  '.  It  was  suggested  in  reply  that  as  the 
allegetl  brother  was  not  really  the  brother  of  George 
bis  taking  possession  forme<I  a  new  departure,  and  tliat 
the  statute  would  begin  to  run  from  thiit  entry,  and 
that  the  previous  possession  of  George  was  not 
material.  The  eff«x:t  of  that  would  lie  that,  if  a  series 
of  occupiers  not  r  laiming  under  one  another  kept  out 
the  real  owner  for  100  years,  time  would  only  run 
against  him  from  the  moment  when  the  last  ot  suoh 
occupiers  entered  into  possession.  T  am  of  oiiinion 
that  this  is  not  the  law.  A  continuous  adverse 
possession  for  the  statutory  period,  though  by  a 
succession  of  persons  not  claimiug  tmder  one  uuotlier, 
does,  in  my  opinion,  bar  the  true  owner.  I  desired 
to  consider  the  case  (which  I  had  in  my  mind  during 
this  part  of  the  argument,  but  which  wssnot  referred 
to  by  counsel)— viz.,  The  Trustttet,  Exeadon,  and 
' '(>.  v.  S/iort.  In  that  cjiso  there  had  been  an 
adverse  possession  of  land  for  some  time  short  of  the 
statutory  period,  which  was  then  abandoned  and  the 
landieft  Taoaat,  and  after  the  statutory  period  had 
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olnpsod,  but  within  twt  tity  yours  befi>rt;  tbc  i)buntin"s 
action,  the  tlffanlant  or  his  sucocssor  in  titlo  took 
ywssessioii.  Tin-  law  is  thus  sttitocl  in  tbo  liuigiiiiiro  of 
LonLMaona^htcD  in  delivering  the  ju<igiaeut  of  thii 
Privy  Ooonoil  (13  App.  Cas.,  at  p.  70s] :  "  If  a  person 
enters  upon  the  land  of  another  and  hohla  poaMsnoa 
for  a  time,  and  thon,  without  having,'  tii  r[uired  tJtle 
undor  tlie  statute,  abiimLiiis  pot-si'ssioii.  th  •  ii;rhtl'iil 
owner  on  the  ab.indonuii<tit  is  in  the  smin'  ]i<p>ilion  in 
all  respects  as  bo  was  boforo  the  intrusion  took  plaoe. 
There  i«  no  ono  against  whom  ho  can  brin<^  an  action. 
He  cannot  make  an  entry  upon  himself,  nor  is  there 
any  principle  of  law  which  requires  him  to  do  any 
act,  to  isnuo  any  notice,  or  to  perform  any  ceremony 
in  dialer  to  n-lnibilif  iito  himself.  No  nrw  ac'j>;»rtui.i-  is 
necessary.  Tlio  possession  o!  th«  iutru<k'r,  iufti.-cliuil 
for  thopurporsu  uf  trausfHrring  title,  ceases  u|>oii  its 
abaadooiiMiDt  to  be  effectual  for  any  purpoee.  1 1  doos 
not  leave  beUnd  it  iny  dond  on  the  title  of  the  right- 
ful owner,  or  any  secret  process  at  work  for  the 
possible  b'^neRt  in  time  to  come  of  some  casual 
interL ipfr  i  rliu-ky  van^iint." 

Thesf  obs('rv;itic)ns  were  miide  in  a  case  in  which — 
as  I  have  alri'!i4ly  notice<l — the  defendant  or  his  pre- 
decessor hod  not  been  in  possession  for  the  statutory 
period.  If  hit  defenoe  could  prevail,  it  would  be 
enough  for  a  man  who  entered  the  day  befote  the 
action  brous:ht  t^  say  that  the  true  owner  had  left 
the  jiossi  -isi  .u  vacMiit,  for  more  than  twelve  years. 
But  it  was  not  meant  that  if  the  jiossession  had  not 
been  vacant,  but  some  one  or  other  had  been  in  lul- 
verse  poasoasion  during  the  twelve  years,  such  posses- 
sum  vnmld  not  bar  the  true  owner  oidesa  all  meh 
oodtiMaite  coold  show  a  title  derived  hem  one 
another. 

An  affidavit  has  V>cen  file<l  on  beliii!f  of  the  <lefend- 
ant,  as  the  j)ractice  allows,  to  show  that  tliis  actii»n 
is  frivolous  and  vexatious.  According  to  that  afiidavit  j 
the  foundation  of  the  plaintiff's  oaae — viz.,  tbf.t 
Biohard  waa  not  the  brother  of  Geotge,  but  was  the 
ille^ritimate  sun  of  Anne  Oakes — ^hae  been  publicly 
allegeu  ii<riiin  and  ai^uin  for  many  years.  It  has  been 
the  gt'  i.Mil  uf  more  tliati  e.ue  !ii;tii)ii  by  clainiHTits  of 
this  estiiti-  whieh  have  failed  ;  it  has  bi'cu  pubbslied 
in  newspapers  and  in  a  book  which  has  boen 
produced.  Therefore,  there  haa  been  no  new  dis- 
oovoy  of  tiiie  lact.  The  plaintiff  and  his  piedeoeeiofe 
in  title  know,  or  with  reasonable  diligenoe  night  have 
known,  all  that  he  now  alleges. 

I  am  of  opinion  that,  on  llie  plaintiff's  stat4?meut  in 
his  pleadings,  time  begun  to  run  against  his  predeces- 
sor in  title  on  the  entry  of  Lady  Sophia  Cursou  on 
bdialf  of  her  son  George,  and  that  nothbig  wMoh  is 
alleged  alters  the  fwt  that  the  right  of  the  pUdntlirs 
preifecesaor  first  accrued  at  that  time.  Even  if  that 
wore  nut  su,  I  think  it  is  plain  that  the  plaintiff  or 
his  predeees-iMrN  ];iiew,  or  might  with  reas 'ii  iMe 
diligence  liave  known,  all  that  is  here  alleged  as  to 
the  concealed  fraud  that  is  put  forward  M  the  ground 
of  his  claim ;  and  I  think  that  this  action  is  frivolooe 
and  vexatious;  and  thecefora  the  appeal  most  tie 
dismissed  with  costs. 

Apffdf  rfi'sm  »,«■(/. 

Solicitor  for  the  appellant,  X.  Mowly, 

SolioitorB  tor  tiie  respoadent,  IVtMoer,  Freelingt  ^ 
Forhrr. 


From  Q.  B.  Div.         )  p  k  oc 

(lindley  and  Boweu,  L.J  J.)  j  '*  -  --■ 

MACAi.riyE  &  Cn.  v.  Camieu  &  Co.  '.n.) 

J'ractke — Arbitnifii'ii  —H'/tf  >i<r:  of  ij-fiiM,  /',r  (riiil^ 
OrdtT  for  iuij>'  'futn  of'  jir'Uiiitf  —  Ji'i'h'lirtion  of 
r^ene—R,  H.  C,  1889,  ord.  36,  r.  dO—Arbitralm 
Ad,  1889  (SiASS  Viet,  e.  49),  St.  14,  IS. 

.1  fifftf-f  !•!■  ttiliitriitor  to  whritn  an  action  has  ken 
rfftmd  for  trial  undrr  tedion,  14  of  the  ArbUntitm 
Act,  1889,  ha$  furitdidicn  under  ortL  96,  r.  M,  lo 
r/iii/.r  an  order  /or  iii»]iedion  o/  prentim  ^  mdijtdl' 
tnutti  r  of  the  action. 

llavward  >-.  Mutual  Reserve  Assoobtioil,  39  F.  Jt. 
(VIA.  [1891]  2  Q.  II.  'im,  approved. 

77, r  o>i(rt  or  a  jndije  hat  alio  jurit'ltrtiim  U>  makta% 
vrder/wr  intpedion,  but,  as  a  general  rtde,  the  mad  cm- 
renient  eourte  i*  lo  appty  to  the  re/erte  or  arUtmlor  is 
the  fint  iiiitanee. 

Appeal  from  an  order  of  the  Qunnn's  Bench  Division 
(Day  and  Collins,  JJ.)  reversing  an  order  of  the  jadj;© 
at  caambera. 

lu  an  action  to  ricover  the  price  of  work  Jiu  i 
labour  douo  ami  materials  8upplie«i  to  the  defindant<' 

S remises,  after  the  statement  of  defence  had  Ixrn 
elivereil,  ujKm  a  summons  for  directions,  an  orlcr 
was  maile  by  consent  that  the  action  should  be  tried 
bijfore  au  oRioial  referee  unless  the  parties  agreed 
upon  a  speoittl  refert^.  Tho  parties  subsequently  agrtsKl 
upon  Mr.  Buekuill.  ti.C,  as  special  referee,  and  an 
order  was  dr.iwn  up  on  tlie  JJnl  of  January,  Is'.io,  in 
tho  form  No.  24  in  appendix  K.  to  the  Kules  of  tbe 
Kuprcmc  Court,  1S83,  referring  "  all  matters  in  di^otS 
iu  the  action  to  the  award  of  "  Mr.  Bocknill. 

On  the  next  day  the  plaintiffii  took  out  a  sumnioin 
,  for  an  order  for  leave  to  inspect  tho  defendants'  p'-i- 
luiaes.  The  judge  made  the  order,  but  thi«  Division il 
Court  tliaoharge^l  it  on  the  ground  that,  as  the  onli>r 
of  reference  was  not  made  onder  the  Arbitratioa 
Act,  1889,  tho  judge  bad  no  ioriedietioii  to  meke  tiw 
'  orde:-.    The  plaintiffs  appealed. 

IT.  0,  Uodgti,  lor  the  plaintiSs.— Ihxa  ii  a  refonos 
under  aection  14  of  the  Arbitration  Act,  1889.  and 

not  a  reference  at  commoti  law.  The  matters  in  tlic 
action  alone  wore  referred  for  tii.tl,  and  not  "uli 
matters  in  ilifforcnoe."  as  iu  I  tar'  iihiU>it  ]Va<ion  L\i.  v. 
nnr.liu-j,  ;J9  W.  R.  167,  [IS91]  1  U.  24j.  There 
was,  therefore,  joriidiction  iu  the  judge  to  make  the 
order.  The  powers  ooolorrod  upon  arUtrators  by  the 
first  schedule  to  the  Arbitration  Act,  1889,  only  apply 
to  references  by  cons<'nt  e>iit  of  ourt :  section  'J. 
Even  if  the  referei'  had  powi-r  under  ord.  .'Jti,  r.  jH,* 
to  order  inspection,  sfill  the  judij^o  had  eoncumnt 
jurisdiction,  and  as  he  has  exercised  his  discretion  iu 
the  matter,  the  oonrt  ought  not  to  have  inteifaed 
with  it. 

He  also  referrM!  to  DauvtVffr  r.  Myere,  29  W.  R. 
636,  17  Ch.  D.  .'Mr):  n.>wrUiTc\.  I.-!';!,,  25  W.  R.  56, 
4  Ch.  D.  661  ;  Edwards  v.  Edward*.  7  W.  R.  t>2. 

Ilamni'ind  Chambers,  for  the  defendants.— This  i< 
not  u  refeit  nee  under  the  Arbif ratii>ii  .\ct.  Iss'.i.  It 
is  not  a  reference  "  f  jr  trial  "  uncler  section  14  ;  form* 
33  and  33a  are  applioablo  to  that  section.  It  is  a 
eomnion  law  reforenoe  to  arbitration.  Theraie,  than* 
fore,  ao  oauae  or  matter  in  the  court,  and  the  jodge 
had  no  jurisdiction  to  make  this  order :  Peitriee  v. 
WilliamB.  31  W.  R.  496,  2.}  Ch.  D.  3o3.  Rut  if  it  iss 
reference  xmder  section  14,  the  arbitrator  has  juriadio- 

*  See  ord.  36,  r.  o5c. 

(a.)  Befported  by  Yf.  F.  Bakby,  Bai.,  Baimter^ 
Lavr. 
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fcjn  under  ord.  36.  r,  .30,  to  iniiko  an  order  for 
iLtpection :  Hauward  v.  Mutiml  /Irxmc  AMociiUiun, 
»  W.  B.  024.  (ISDl]  2  Q.  B.  236;  £ameU  Y.Aldridgt 
(XBmy  Co.,  iTSamlu^,  !«. 

/Toclyw  replied. 

Li.vi'i.KY.  L.J. — It  seems  to  me  t'n.it  fliis  ujijxul 
Might  not  to  b«?  allo%t'f'd.  In  my  i>ijiuiou  this  onlor 
of  reference  was  intruded  to  be  made  and  drawn 
op  under  aectbn  14  of  the  Arbitration  Act,  l^Sti, 
Atmaiof  Hat  that  ie  eo,  the  qaeition  ariwe  wltat 
jurudiction  the  court  or  u  judgi-  has  o%-er  uny 
quiftion  arisinf^  in  the  cnurs«?  of  tlio  roffroiicc. 
To  asLfrtrtin  flmt.  \v  mu--t  see  whiit  is  the  j)i>si- 
tifii  of  a  reftT'-*'  or  arbitrntor  imiltT  Huuh  an  order 
M  reference.  IIih  position  is  deilucd  by  section 
15.  Patting  the  two  sectioiu  together,  the  poeition 
of  iSbfa  Tefnee  under  Hdt  order  ia  that  he  is  an  officer 
of  the  cotirt,  and  the  court  or  a  judpe  has  jurisdiction 
oTiT  him.  Unless,  tlien  fori',  some  lanjj^iafrf.  i%  to  be 
toand  in  the  A'  t  di'|irlvinp  tlio  court  of  that  jiiris- 
<ix:tion,  it  is  going  too  far  to  .hiiv  that  the  court  haM 
no  jnriadietiOfl  over  its  own  ufliccr.  1  cannot  tind 
uty  nuh  language  in  the  Act.  Therefore  the  learned 
judge  at  dHunbera  had  joriadiotion  to  make  the  order. 
P>=it  upon  looking  at  cml.  .'M,  r.  "(0.  it  is  dear  that 
thv  referee  baa  ample  jwwcr  to  nmkc  the  order  for 
insjiectioti  asked  for  here.  There  j^,  flieieture,  what  I 
niity  coil  c*:)ncurrent  jurisdiction.  That  being  »o,  the 
!nu#t  convenient  course  to  adopt  as  a  gemrM  rule  is 
to  oiaka  the  applioation  in  the  firrt  inrtanco  to  the 
mfcreeor  arbitrator.  That  ooorse  was  itated  to  bo 
the  convmnent  coiirso  itj  /.'.;;■><.  f/  v.  Al'hi<h!f  ('I'Hi-y/ 
'■.  1  c.innot  iiii'l'  rstaiid  why  the  pliiinfiti'  was  in 
wch  a  hiirr}'  to  to  chaiulKTs  nnt\  get  an  order  to 
inspect  the  pu  iiiiserf.  He  took  mit  the  suuuiions  the 
d&y  after  the  order  of  refcreMcc.  If  he  had  waited 
ttd  applied  to  the  referee,  the  kttor  would  have 
bedded  whether  it  was  neopssary.  There  was  no 
^r^*'!  cy  in  the  nirttter,  ntid  the  jilnititifl'  ought  ii'>t  to 
'■lixt  a^Ioptetl  the  course  Ik-  did.  Still,  inasnmch  as 
'Jif  matter  was  within  the  jdi'isdiclioii  of  the  judge 
it  chambers,  if  the  judge  had  in  his  discretion  con- 
sidered it  a  proper  case  in  which  to  make  the  order 
we  should  not  interfere.  But  the  judge  was  not  con- 
adering  anything  of  the  sort.  Ris  mind  was  directci] 
•"•Iply  to  the  question  <if  jiuisdicf  :on,  and  he  iria  h'  the 
order  upon  that  footiiii;  al >tic.  I  cannot  say  that  the 
ju'lgt*  had  no  jurisdiction,  hut  for  the  reasons  I  have 
pren  I  think  that  the  order  of  tbo  Divisional  Court 
;  be  afinned. 


BomV,  I<.J. — I  entirely  agn  c.  I  only  th'sire  to 
fiid  that  I  agree  with  the  view  taken  by  Wilis,  J., 
in  Bajfward  t.  Mutual  Jliserve  AsKiciatiuu,  which  is 
in  entire  conforuiity  with  the  judgment  just  dulivercd 
by  Ltndley.  L.J.  If  it  ever  becomes  neoessary  tu 
d^tl  with  the  deci-sion  in  DnueiVirr  v.  Mtfrn,  I 
»fai>uid  mquire  time  to  con.sider  whether  it  was  right, 
becsus<'  th<'  la»"  Master  of  tlie  KoUs  se.  Mis  to  liave 
thought thata  judge  .'it  the  trial  had  no  jmwer  to  make 
»n  order  for  production  of  doi:uiu  iit^,  n  courst'  which 
Ins  been  fkeqoently  adopted  by  judgee  at  trials,  at 
•By  lata  in  the  oonnnon  bw  division. 

Appiti  ditmitted. 

Helicitoia  for  the  plafaitiiBi,  Irvine,  Uodye;  A: 


fMieltor  for  the  defendants,  I*.  Thontun. 


From  Q.  B.  Div.  \ 
(Lord  Usher,  M.lt.,  and  J  Nov.  30. 

liopes  and  Kay,  L.JJ.)  ) 

In  re  Ax  Ahiiitration  iietweex  Ki?ioui.EY,  Max- 
sTKi>,  iV  Co.  AM)  Bkyan,  DrnANT,  &  Co.  [ft.) 

Arl'iiititn'ii  ■  -  lUiniltiiiij  award —  Dittiyinrif  «f  nnn 
tvidtua — Jitriiilntittn  to  rtinit — Aha' in:  f  >>/  mjit'st  loj 
arbitrator  to  remit — Arbitration  Act,  ItittU  {oi  d  o'6 
KM.  c.  49),  s.  10. 

The  couri  hat  power,  under  siriinn  10  o/ the  Arbiim- 
fi'-n  Art,  1889,  to  rrmit  an  award  to  an  arbitrator  upon 

i>ir  jr.'Hud  thtd  ntm  tvidenee  has  htm  dietovend  einee  the 

(f'-ard  'i-in  u\nd'\  t.'iowjh  flf  nrlnfrittur  dott  mot  jcin  i» 
mkiiig  the  court  to  remit  the  uimni, 

Barnard  v.  Wainwright,  I  L.  M.A  P.  455,  approved* 

Ajipoal  from  an  order  of  the  Queen's  Bendh  Division 

remitting  an  award. 

Uy  a  contract  fur  the  purchase  and  sale  of  a  cargo 
of  wheat  it  was  stipulated  that  all  disputes  arising  out 
of  the  contract  should  be  referred  to  two  arbitrators, 

who  had  power  to  call  in  a  third,  the  awn. I  ot  any 
two  to  be  final  ;  but  in  case  either  i)arty  Hhouhl  he 
dissaiisfii'd  with  the  award,  an  appeal  was  given  to 
the  cominittoe  of  appeal  of  tbo  Loudon  Corn  Trade 
Association,  subject  to  the  rules  of  the  aasociati on. 
According  to  these  rules  the  oomiDlttee  of  apfioal 
(consisted  of  twenty-five  tnetnbert  of  the  asiodntion, 

five  of  thise  being  elected  hy  ballot  in  ea'h  l  a-e  to 
lii  ar  the  uiipeal.  and  they  must  confirm  the  award 
unless  four  of  tliem  deci<l<Mi  to  vaiy  or  n  versL  it  ;  and 
the  award  of  the  ai>peal  committe(>,  whether  varying 
or  confirming  the  original  award,  was  to  be  signed  by 
tho  ebainuan,  and  was  to  be  iinal  and  conclusive  of 
the  nuilter  in  dispute.  The  rules  also  provid«>d  that 
in  case  of  the  d»atli,  illness,  refusal  to  act,  or  incapa- 
city of  any  of  the  tive  members,  the  appeal  committee 
siiJidd  elect  by  ballot  a  new  membw  in  his  or  their 
place  or  places. 

Disputes  having  arisen  under  the  contract,  they 
were  referred  to  arbitration,  and  an  award  having 
been  nuifle  in  favour  of  ^fewrs.  Keighley,  Maxst«d,  & 
Co.,  the  appeal  coiiiiiiittee  {-ontiruKHl  this  award. 
Jlessrs.  Hryan.  Duriiut,  ("o.,  moved  to  have  tho 
award  reniitte<l  to  the  aj)peal  committee  under  section 
10  of  the  Arbitration  Act,  issi),  upon  the  ground  that 
subsequent  to  the  nuking  of  the  award  new  evidence, 
namdy,  certain  letters,  had  been  discovered  material 
to  the  question  at  issue.  It  appeared  from  an  affi- 
davit made  by  the  appellants  that  one  of  fh^'  roiumitteo 
Ht.'it^^Hl  that  if  fh>  -e  letters  had  Ihm  h  h.'fote  them  their 
drt^ision  w<iidil  liave  Ivi'cu  mat^'rially  atfcKjtod.  Tho 
Divisional  Court  (Mathew  tuid  Bruce,  JJ.),  reversing 
the  decision  of  the  judge  at  chambers,  remitted  the 
award.  Hessra.  Keighley,  Hazsted,  ft  Co.  appealed. 

CiJ,,,,.  n.f'.,  a!id  '/'.  ^■.  <'.,rr,r.  for  tl:r  - 
Tlujie  ii  no  jurisdiition  to  riuiit  this  a  want.  .Section 
10  of  the  Arbitration  Act,  is  siniihir  to  section 

a  of  the  ('ommon  Ijaw  ProcediU"c  Act,  1IS'»4,  and  tho 
court  has  otdy  power  to  remit  an  sward  where  it 
oould  formerly  have  set  it  aside.  An  award  cannot 
be  remitted  on  the  ground  of  a  mistake  of  law  or  faot : 
U<„h,!uu*on  V.  /'. ;  .  r;  W.  l!.  isl,  .i  C.  B.  X.  1S!»; 
unless  the  arbitral  ir  iiiui-..  it  adiuifH  the  ndstake  and 
asks  the  court  to  reniit  the  awiinl  to  him:  MilU  v. 
Jloiri/t  r's  Son'i  fi/  3  K.  A:  J.  G(i ;  /Huu  v.  Ulak' ,  L.  K. 
10  C.  p.  38S,  23  \V.  K.  Dig.  10.  So  also  in  the  case 
of  the  disoovecy  of  new  evidenoe  the  oouxt  will  not 
ree^  the  award  unless  the  arbitrator  statee  in  an 


{ft.}  Kcportod  by  W.  F.  Bajiey,  Esq.,  Barrister-at- 
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0.  A.  In  he  Aw  Abbitilvtioit  smcEKS  Kkiohley,  Maxstkd,  &  Co.  and  Bryajt,  BWuirr.  &  Co.  C.  A- 


affidavit  that  tho  evidence  wguIiI  have  affected  his 
decisiou.  In  liumard  v.  IVain aright,  1  L.  M.  &  P. 
4d5»  the  arbitntor  Mked  to  have  the  amHrd  remitted; 
or  il  that  ii  not  w,  it  is  the  only  ease  agidiitt 
the  appeUant's  contentioii  and  ou^ht  not  tu  b.' 
followed.  [/»  rr  //untleif,  1  W.  K.  :m,  1  E.  A  15. 
TST,  liiid  M'.n  iii  V.  M<>rri>,  \  W.  1{.  64;»,  6  E.  &  B. 
3t>;{,  wcro  also  rvferred  to.]  Secondly,  thoro  were  no 
arbitraturH  i>r  umpire  hero  within  tho  meaning  of 
MT' ion  10  of  the  Arbitratioin  Act,  1889.  Aa  arbitra- 
tor or  umpire  is  a  peraon  who  has  to  detenniiie  the 
matter  finany.  There  was  an  appeal  in  this  case 
from  the  arliitrators  to  the  appeal  coiniuittee,  who 
are  nut  arbitrators  or  unn.in.-s,  and  th<!  award  cannot 
b«  remitted,  to  tin m.  Further,  one  of  the  five 
members  of  the  -joniimiteu  ha«  died  linoethe  award, 
and  it  is  impoMihle  to  remit  it  to  the  sama  tribonal 
that  heard  tta  matter.  Lastly,  these  letters  are  not 
evidence  admissible  in  a  court  of  law,  and  on  that 
ground  the  court  will  in  ita  discretion  refiue  to  remit 
the  award. 

Finlay,  Q.C.,  and  Poltard,  for  die  rsspanienfts, 
were  not  called  upon. 

Lord  EsRSB,  M .B.— The  parties  to  tins  arbHrataon 

entered  into  a  contract  fur  the  purchase  and  sale  of  a 
cargo  of  whfut.  Disput<'R  nroHc  in  relation  to  that 
con'.ract,  and  by  one  d"  its  ti  ini-t  thoHc  disputes  were 
referred  to  ccrtuiu  arbitrators,  subject  to  the  right  of 
either  party,  if  dissatistied  with  the  award,  to  have 
the  matters  in  dintute  tried  bv  the  oommittee  of 
appeal  of  the  London  Gbra  Tniae  Assodation,  which 
was,  in  reality,  a  luMnni,'  by  an  ntnpiro.  Tin-  arbi- 
trators utadf  an  .awatii,  ami  one  of  the  parties  being 
dissatisfied  with  it,  de.sired  the  decision  of  the  umpire. 
The  appeal  committee  act  according  to  their  well- 
knowu  rulea,  and  appoint  tivo  membi  r.s  of  their  body 
to  hear  the  matter.  Aocording  to  the  mlee,  ii  one  of 
the  Ave  &mt  the  oonmuttee  appoint  another  in  Us 

Jjlaee.  Tlie  nMkttOni  In  diq;Nlte  aeci»niii);rly  went  before 
the  cotiiniittee,  who  ffave  their  dei:ision.  That  was 
the  deeisiim  of  the  umpire.  One  of  the  members  has 
since  diwi,  and  I  presume  that  another  will  be 
appointed  in  his  place  if  this  award  is  sent  back. 
The  decision  is  final,  and  not  subject  to  appeal  to  a 
oonrt  of  law.  One  of  the  parties,  howoTer,  has  asked 
the  court  to  remit  the  award  under  section  10  of  the 
Arbitration  Act,  1889,  In  tho  first  place  I  cannot 
doubt  that  tiiis  was  an  arbitration,  and  that  tho  arbi- 
tnibus  .iinl  appeal  committ«'e  were  in  reality  arbitra- 
tors and  lu  umpire.  The  case  therefore  comes  within 
the  Act.  iiow  the  Arbitration  Act,  18SV,  bos  in  great 
meaaore  followed  the  Common  Law  Procedure  Act, 
1854.  If  any  pari  is  enacted  in  tlie  same  terms  as  the 
earlier  Act,  then,  according  to  well-known  rules  of 
construction,  decisions  placing  a  construction  upon 
tlie  words  of  the  earlier  Act  will  be  followed  when 
construing  similar  words  in  tiie  later  Aot. 

The  history  of  the  power  to  refer  back  an  award 
is  this.  Formerly,  submissions  to  arbitration  some- 
tiiiies  Lontaini'd  a  power  to  refer  back  the  awanl, 
aTid  sometimes  they  did  not.  In  the  former  <:ase 
the  citurt  could  have  referred  back  the  awaril  ;  in 
the  latter  caao  it  could  not.  But  the  court  could 
only  refer  back  the  award  upon  certain  grotmds. 
The  effect  of  section  8  of  tho  Common  Law  Proce- 
dure  Act,  lHa4,  according  to  tho  decisions,  was  that 
»11  submissions,  whether  by  consent  or  not,  must  be 
treated  as  if  they  contained  a  clause  giNiug  the  court 
power  to  u  fi  r  b)U!k  the  award.  That  is  still  the  law 
under  eection  10  of  the  Arbitration  Act,  1888,  which 
is  similar  in  terms  to  section  8  of  the  earlier  Aet. 

Therefore  we  must  treat  this  case  in  the  same  way  as 
if  it  waa  a  submissiou  in  the  old  days  coutoiuiug  a 
dauM  going  the  oowt  power  tozste  babk  th«  awivd 


to  the  arbitrator.  The  decisions  upon  the  Common 
Law  Prcoedure  Act  showed  that  the  Act  did  not 
alter  the  old  law  that  the  award  of  the  arbitntaii 
was  Unal  and  oooclosive,  boCh  as  to  law  and  Im^  sad 

fliat  the  court  could  not  ui>on  the  applicatipn  of  ths 
parties  send  luick  the  awanl  merely  upon  the  gmnnd 
of  a  mistake  of  law  or  fact.  Kut  where  ouf  of  the 
parties  applied  to  the  court  to  send  the  award  back, 
and  the  arbitrator  himself  admitted  the  mistake  and 
asked  the  assistance  of  the  oonrt  in  sending  it  back, 
the  eonrt  had  power  to  send  it  back  That  was  ttte 
law  inider  th(>  Conuiion  T^aw  Prucedure  Act,  lRo4. 
and  Ifiini  V.  Ultih  itilopts  that  law.  That  rule  only 
'  applies  where  there  has  been  a  mi^tak^'  ^>f  law  or 
fact,  and  JJinn  v.  Jilake  is  no  authority  beyuud  tbivt. 
In  the  preeent  case  it  is  not  allemd  that  the  arfai- 
timtora  made  any  mititfrV*  i^on  uia  ease  as  it  wm 
before  tiiem.   It  is.  however,  said  tint  they  had  not 

the  whole  case  before  tliem,  new  evidence  hsTing 
been  discovered  since  the  awar  d  was  made.  WehsTO 
only  to  decide  the  question  to-day  upon  the  groand 
of  the  discovery  of  new  evidence.  We  ore  not  re- 
quired to  sav  whether  an  award  might  not  bs  sent 
back  i^on  other  grounds,  as,  for  instwDoe,  ndtors  «■» 
of  the  parties  Imit  bade  oertain  material  endsnoa 
We  are  only  callea  upon  to  detenniiie  whethf  r.  u]nin 
the  discovery  of  new  evidence  since  the  award,  the 
c.jurt  CAU  send  the  award  back  where  the  arbitrator 
hiis  not  asked  tho  court  to  send  it  back  to  liim. 
That  question  seems  to  me  to  have  been  determined 
in  JBurnard  t.  Wainvriiiht.  In  the  submisaioa  m 
that  ease  (dedded  in  isjO)  thcie  was  a  power  toresiit 
the  award  for  n  consideration,  and  the  law.  as  I  haw 
said,  now  is  that  all  submissions  are  to  tak™  as 
containing  such  a  power.  Wightman,  J.,  th  r«' 
decided  that  the  coxirt  might  remit  the  award  uj>on 
the  ground  of  the  discovery  of  new  evidence,  tbongli 
the  arbitrator  had  not  asked  that  it  should  be  re- 
mitted. We  must  adopt  tiiat  law  now.  It  is  Mm 
said  that  the  evidence  must  bo  stich  as  would  bs 
admissible  i!i  a  court  of  law.  But  tlie  parties  hav« 
agmsl  to  submit  their  disputes  to  arbitrators  who  an? 
not  bound  by  the  legal  rules  of  evidence.  The  court 
must  say  whethei*  something  has  been  discoviwl 
since  the  award  which  aa  arbitrator  mi^  thwk 
material  and  which  might  affiBct  Ws  deotrian.  ws 
cannot  say  whether  or  not  it  will  alter  his  dec&BOn. 
That  is  a  matter  for  him.  If  somethuig  is  di.soovered 
which  relates  to  the  matter  in  dispute,  even  tlioni:^'  i' 
is  not  strictly  evidenco  in  a  court  of  law,  the  court 
may,  though  it  is  not  bound  to,  remit  the  sward. 
Here  something  has  been  dtsoovered  since  the  awud 
which  relates  to  the  matter  \a  dispute,  and  wMw 
may  alter  the  decision  of  the  appeal  committee,  and 
the  award  will  acconiin;;ly  be  remitted  to  them. 

Loi'KS,  L.J.  -I  am  of  the  same  opinion.  The 
question  arises  under  section  10  of  the  Arlii'raion 
Act.  188t).  The  words  are  very  general  and  corn- 
preAiensive,  but  I  am  not  prepared  to  .say  that  they 
are  more  so  than  section  >  of  tho  Common  I*W 
Procedure  Act,  1854.  Now  the  tirst  c:i8e  that  wcmnit 
consider  is  Iliiriutnl  v.  Wuinicri'jht ,  deciditl  in  l"- 
In  that  case  there  wits  a  clause  in  the  submission  em- 
powering the  <:ourt  to  refer  the  aw^ard  Ixvck,  :>ii'l 
there  seems  to  have  been  a  statement  by  the  a^titn- 
tor  that  his  dedsion  would  have  been  aifcctod  by  m* 
new  evidence,  tliouph  Wijjhtmau,  J.,  ploced  no  reli- 
ance upon  that  fa(  t  in  his  judgment.  In  the  present 
<;^lse  also  it  is  stated  that  one  of  the  committee  'wid 
that  the  decision  would  have  been  affected  by  th? 
new  evidence.  In  the  former  cose,  as  in  this,  tli  re 
was  no  affidavit  by  the  arbitrator  asking  the  aafi«t- 
once  of  the  court;  and  M  tiwk  mm  hem 
•trang^  iVOB  tiM  dedaioii  ia  fiiii  CMS.  Ibn  Ma* 
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CA.  IsvKkir  A«Bir»ATi<MT  BgrwKiia  Kboeixy,  Majcstbd,  ft  Co.  ato  Bbtaw,  Ptoawt,  ft  Oo.  O.A. 


:'nf  case  of  .1/(7/^  v.  f}>>ii  i/er'ti  Sii'irti/,  whoro  Wood, 
V.C.,  sail :  "  It  does  not  appear  that  there  is  any- 
thing in  that  statate  (the  Common  Law  Procedure 
let,  1854)  that  would  anthorin  tiie  ootnt  to  lend 
back  an  award  for  the  reconsideration  of  the  arbitra- 
tors upon  any  othfr  grounds  than  those  which  have 
hitberti)  prevailed  to  invalidate  mi  award. 
This  Hth  section  is  nothing  iiiore  or  Ikss,  as  it  appears 
tn  me,  lookiDg  back  to  the  history  of  what  took  place 
befbm  the  passiiig  of  the  Act,  than  the  introduction 
«t  ■  itahitory  enactment  enabling  the  court  to  do 
that  which  (  xpn  icm  !•  has  shown  it  was  convenient  it 
should  have-  the  power  of  doing,  and  which  had 
frequently  before  been  specially  provided  in  orden  of 
icfetenoe  hj  the  oourt  and  in  saomianoni  by  oonsent 
betwwn  flic  partiea — ^namely,  that  there  ihonld  be  a 
special  power  in  the  court  to  remit  the  matters  in 
ioestion,  or  any  uf  them,  to  the  consideration  of 
arbitrators  rather  than  sot  the  whole  award  aside." 
The  leanied  Vice-Chanoellor  makes  it  clear  tiiat  a 
abmiaeton  since  tile  Oonunon  Law  Ptrooednra  Act, 
without  a  clause  giving  the  court  jiower  to 
«fer  back  the  award,  has  the  same  effect  as  a  sub- 
■ission  with  that  clause  formerly  had. 

Then  we  come  to  Dim,  v.  lilakc,  where  it  wiiS 
1-^  idod  that  an  award  will  not  be  sent  back  to  an 
arbitrator  on  the  ground  that  be  has  made  a  mistake 
except  where  the  arbitrator  himself  admits  the  mis- 
take.   Archibald,  J.,  states  the  law  clearly;  "The 
ir^eral  principle  is  that  an  .iward  is  final ;  and, 
is^uaiOfp  tint  it  is  goixi  un  tin-  fac  of  it,  there  can 
be  no  epped  tnm  it.   The  only  exceptiona  are  where 
there  b  oormption  on  fhe  part  of  the  arbitratur,  or 
•'?ss  of  jurisdiction,  or  where  the  arbitrator  himself 
limits  that  there  is  a  mistake,  and,  as  it  were,  craves 
the  as-sistance  of  the  court  in  setting  it  right."  If 
*li<'  present  case  was  one  of  mistake  of  law  or  fact 
H  ide  by  the  arbitrators,  as  the  arbitraton  do  not  adc 
that  the  award  bhould  be  sent  back,  that  decision 
shows  that  the  court  would  not  send  it  back.  But 
the  pre«ent  case  is  goM  rmd  by  the  di'<.i.sion  in 
liurnard  v.  Waintvriijht,  wliich  shows  that  the  court 
on  remit  the  award  upon  the  ground  of  the  dis- 
coveiy  of  fireah  evidanoe  withoat  raing  aaked  to  do  so 
by  the  arfaltiator.  Iberafore  it  seems  to  me  that  the 
'  ourt  has  powSV  to  remit  this  award. 

1 1  Ls  said  that  this  new  matter  is  not  such  evidence  as 
would  hi'  adniussible  in  a  court  of  law,  and  that  there- 
fare  the  court  ought  not  to  remit  the  award .  I  cannot 
i^orree.  A  lay  arbitrator  is  not  goremed  by  the  strict 
r  «  of  evidence,  and  it  is  sufficient  if  ho  might  be 
irluenced  by  it.  though  it  is  not  strict  logjil  evidence. 
I  ;^m  not  prepared  to  say  that  this  evidence  is  not 
Je^l  evidence ;  I  express  no  opinion  upon  that. 

iTie  ooDoloaion  at  which  I  have  arrived  is  that  the 
court  has  jurisdiction  to  remit  this  award,  and  that 
the  new  evidence  is  such  as  will  justify  the  oourt  in 
the  cBBrdteof  its  disofetion  in  lemiitiiis  ife« 


BIaT,  L.J. — This  case  raises  a  question  of  great 
importaiioe  as  to  the  finally  of  awards.  I  am  dearly 
of  opinion  that  neither  seenon  R  of  the  Oommoo  Law 

Procedure  Ad,  1x14.  nor  section  10  of  the  Arbitration 
Act,  18H1I,  intended  to  give  an  appeal  from  the  dcci- 
nCfD.  of  an  arbitrator  upon  the  ground  that  lie  came  to 
ft  wrong  decision.    'NV'hat,  then,  is  the  effect  of  the 
lections  ?    I  find  it  very  difficolt  to  lay  down  the 
rr-civ-e  limits  of  the  applicability  of  those  sections, 
:  1  iiccordingly  we  cannot  do  better  than  be  guided 
%    previous  de<isionR.     The  court  has  always  been 
.  erv  reluctant  to  remit  an  award.  The  decisions  have 
aiJ  down  rules  upon  which  the  court  acts  in  deter- 
uining  whether  an  awazd  is  to  be  remitted,  and 
xiAble  us  to  say  that  fUa  oaae  oobmi  wiiyB  flhoae 
■nUt.  I  niy  bo  t^oin  tUi  gRnmd :  in  Dbm  t«  SUkt 


Archibald,  J.,  laid  down  the  rules  upwn  which  tiie 
court  will  remit  an  award,  and  those  rules  are  strictly 
limited.  But  Burmrd  v.  Wainttvright  added  yet  one 
more  exception  to  the  mile  against  remitting  awmrdsi 
namely,  where  new  fvidenoe  is  discovered  since  the 
award  wliich  un^ht,  and  probably  would  influence 
the  arbitrator's  decision,  the  disco  very  of  that  evi- 
dence would  be  a  ground  upon  which  the  court  might 
remit  the  award,  core  especially  where  the  arbiti-a' 
tor  himself  said  that  it  would  have  influenced  his 
decision  if  it  had  been  before  him.  In  Biirnard  v. 
H'aiinrriiiJit  &  statement  appfars  in  thi"  report  that 
the  arbitrator  said  that  he  would  huvu  l>eeii  intiucnced 
by  the  evidence,  and  in  the  present  case  wo  have 
something  like  it*  one  oi  the  arbitrators  stoting  that 
ho  woidd  nave  been  influenced  by  it.  Therefore  llie 
present  case  is  very  like  Ihtrnnnl  v.  Wninvri'iht, 
that  case,  decided  in  1850,  the  Hubmissiun  contained 
a  clause  giving  the  court  iiowor  to  remit  the  award* 
The  court  did  not  say  that  that  clause  gave  it  an 
ababhito  discretion  to  remit;  it  only  said  that  the 
oourt  might  remit  if  fresh  evidence  were  discovered 
since  the  making  of  the  award.  The  present  case 
comes  within  the  (leci><ion  in  Ituriiard  v.  Wainufri'jht, 
and  we  do  not  in  any  way  extend  the  power  of  the 
court  to  remit  an  award.  I  am  not  prepared  to  go 
one  step  beyond  those  cases.  The  limit  to  be  placed 
upon  8«Haon  10  of  the  Arbitration  Act,  1889,  roost  be 
looked  for  in  those  decisions.  The  case  of  ^f<'l!.■<  v. 
JJouwr's  Swiiti/  shows  that  one  object  of  section  S 
of  the  Common  Law  Procedure  Act,  1854,  was  to  do 
away  with  the  necessity  of  inserting  in  submissions 
a  ehrase  giving  the  court  power  to  remit  an  award. 

We  cannot  hold  that  tlie  eotirt  ought  now  to  remit 
an  award  when  it  would  not  have  done  so  before  the 
Act  when  the  sut 
power  to  remit. 

It  wss  then  said  that  the  new  evidence  here  is  of 
such  a  character  that  it  would  not  be  admissible  in  a 
cotirt  of  justice,  and  that  therefore  the  court  would 
be  going  too  far  if  it  said  that  it  would  remit  the 
award  upon  the  discovery  of  such  evidence.  To  my 
mind  no  hard-and-fast  rule  can  be  laid  down.  _  If  the 
admission  of  the  evidence  would  cauM  gMWinJoitioe^ 
the  court  would,  in  all  probability,  not  rendt  Um 
award.  But  1  am  not  satisfied  that  this  evidence 
would  not  be  admissible  in  a  court  of  justice.  I  do 
not  mean  to  say  that  if  the  court  thought  that  the 
evidence  waa  not  such  as  would  be  admissible  in  a 


court  of  justioe,  but  was  such  as  an  axbilntor  might 

well  receive,  the  court  might  not  remit  the  award. 
The  court  would,  perhaps,  in  sucli  a  case,  be  slow  or 
cautious  in  remitting  it.  It  was  then  said  that,  as 
one  of  the  five  arbitrators  has  died  since  the  award, 
the  court  cannot  remit  the  award  to  the  five  arbitra- 
tors. But  part  of  the  agreement  of  reference  is  that, 
if  one  of  the  arbitrators  dies  before  the  award  is 

made,  the  vaenm  y  so  e;iilS"  d  may  be  filler!  UJi.  If 
this  award  is  rcmittod,  then  there  has  been  no  final 
award,  and  so  the  VMWncy  may  be  filled  up.  There* 
fore  no  difficulty  can  axiae.  Ibe  t^ipml  must  be  dia- 


Afpeal  di$ini»Mi, 

Solicitors  for  the  appellants,  Simpaond;  CuUingford. 
Solicitors  for  the  reapondenta,  Fre$^fidd»dk  Williamt, 
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Chan.  Div. 
Chitty,  J. 

In  rr  J.  Huowx's  Estate. 
BuowN  r.  Brown,  (u.) 

Mortgwje  —  J'riwipul  and  mrdy  — Joint  and  irvcral 
ct'itiinul  III/  ini-r(<i<i<i'ir  ami  gitrrtif — Puifineiii  on 
deinaud — I'rv^cnl  dtbt — CoUateral  aum  —  iiiaiuie  of 
LunOatiom  (3  4  4  Wai.  4.  c.  42). «.  3. 

H'/irrc  fhire  is  H  pf  .tiiif  ihhl  nml  <l  prmilifr  111  liitll  OH 
donund,  the  dunund  i.i  lint  riiiii<idrrfd  to  lit  a  foi<ililii>ti 
pneedeat  io  the  hrinfjiinj  <>/  an  action. 

Seona,  where  there  i*  a  promitt  to  pay  a  collateral  tum 
on  rrqmri. 

Whrre  a  morf<ja^e  nininiiwd  J'li'nt  nnd  fevral  rvrrnn nt.^ 
by  J.  U.  and  (Ik-  >niir(<i<i'ji'r  (<>  /tiif  f/c  muriijat/f  dt  ht  ami 
interest  "  il^nuiiid,'^  and  th'it  tlinj  iroidd,  "  I'/i  the 
mefndinu  from  the  date"  of  thr  d-id  jiay  iuf'r'4  liaJf- 
ytui  ly  Until  jiayment  of  the  j)riii':i})ul,  and  <i  jiy  ''{i,,  j',,r 
rtdmptioa  %f  Me  nwrigagvr  thould  "  on  demand  "  pay 
(A«  dfhtand  infertri, 

IT'Id,  on  thr  ran^tri'dion  of  the  covtnonittt  that  there 
toa*  iutt tided  to  br  a  dfinand  prcrcdeni  to  (kt  hrinyiuy  of 
any  ad  ion  thrreoii,  and  that  no  riyht  of  aetio»  aetTUed 
agaiii-'t  -1.  rt.  until  demand  made. 

Summous. 

These  were  two  summonw  which  worn  heard  to- 
g«)tbor,  the  aipplioation  im  moti  cum  heiag  that  the 
applicants  might,  notwHihatandttig  that  time 
limited  for  tlivir  making  claims  as  creditors  upon  the 
eetatc  of  John  Browna  in  tho  above  action  had 
expired,  makw  sod  eatabUah  their  daima  aa  auch 
creditors. 

By  an  indoature  of  mortgage,  dated  in  September, 
1867,  and  made  between  Amred  Brown,  now  de- 
oeiiaed,  tfaa  mortgagor,  of  the  first  part,  John  Brown, 

his  father,  of  the  second  part,  and  the  mortgag(K«  of 
the  third  part,  after  recitini^  that  Alfreti  Brown  had 
requesti-d  thu  iiiortgu^iees  to  lend  liiiii  i'o.OOO,  which 
they  had  agreed  to  do  upon  having  the  same,  with 
intOKSt,  secured  in  manner  thereinafter  expressed,  it 
waa  witnessed  that  in  oomnderatiou  of  the  loan  Alfreil 
Brown  mortgaged  to  ttiem  oertein  hereditaments  and 
premises,  subject  to  a  iiroviso  for  redemption  thero<i! 
if  Alfred  Urovvu  Bhoulu  on  demand  pay  tu  the  mort- 
guirei  s  i'.j.(>00.  witli  inti're^t  for  the  sum"  tiom  tiie 
date  thereof,  and  Alfml  Brown  and  John  Hrown  did 
thereby  jointly-  covenant  for  themselves,  their  lieirs, 
eaceoutorH,  and  administrators,  and  eaoh  of  them  did 
ihraeby  sepamtely  for  himself,  his  heira,  executors, 
and  a  lministrators,  (  ovenant  with  the  mortgngeeH 
that  they  or  one  of  fheui,  their  or  one  of  their  ht'irs, 
ext  ruti  n  s,  admini-t  I  'ltui  s.  or  assigns,  would  on 
demand  pay  unto  the  iiiiirt:,ML;ers  i'.i,(MM),  and  also 
woidd  in  the  meantime,  uom  the  date  thereof,  pay 
interest  on  the  same  by  c<jual  hali-yearly  payuMitB 
in  each  year,  and  a  ]>roportionate  part  of  each 
interest  from  tlie  date  of  the  last  liiilf- yearly  payment 
up  to  tho  piiyiiiLiit  of  the  jtrinuip.-il  money  thereby 
aecured. 

By  another  indenture  of  mortgage  made  in  October, 
1867|  the  partiea  to  which  were  Joseph  Granger 
Brown,  th»  nmriBagor,  of  tiio  flmt  part,  the  above- 
named  John  Brown  of  the  stHsond  part,  and  mort- 
gagees of  the  third  part,  the  sum  of  l'r,,(»0()  lent  by 
tiiein  to  the  mortgagor,  with  interest,  was  secured  in 
similar  manner. 

John  Brown  died  in  Novcml>er,  1H72.    In  April, 

(a.)  Beported  by  J.  V.  Walky,  £sq.,  Bannister  at- 
Law. 


unto.  Hum  aotaon  was  begun  for  administration  of  his 
ealate,  and  in  Hay,  1880,  the  nsnal  jadgment  was 

piiren.  In  pursmmce  thereof  advertisements  were 
issued  for  creditors  to  come  in  and  prove  their  debts, 
and  tho  time  tixed  for  bringing  in  claims  axpiiadio 
1880  without  any  claims  having  been  »ent  in. 

The  last  payment  of  intfltnat  bv  Alfred  Bro«-n  oa 
aooonnt  of  the  £3.000  waa  on  to*  let  of  Janoaiy, 
1886,  bat  the  proceeds  uf  a  distraint  for  intcnst 
under  a  power  in  the  ninrtg«ge  wen-  in  J:inuary. 
1H87,  and  some  rent  due  from  a  tenant  of  part  of  the 
property  waa  in  Deoembar,  1867,  paid  to  tba  mort- 
gagees. 

The  interest  on  the  £tJ,000  waa  paid  in  full  by 
Joseph  Qranger  Brown  down  to  Deoembar,  IflM. 
Wm  Mat  payment  on  aoooont  of  interest  fhersof  was 

in  March.  IfisR. 

In  July,  18K9,  the  property  mortgaged  in  October, 
18(j7,  was  sold  under  the  power  of  sale,  hut  tho 
amount  realized  was  considerably  short  of  tho  siuu 
then  due  on  Hm  mortgage. 

No  claim  was  made  against  the  estate  d  John 
Brown  in  respect  of  the  liability  nnder  the  oovenant 
contametl  in  the  i"3.00<>  mortgage  until  July, 
or  in  respect  of  the  liability  under  the  covenant  con- 
tained in  tlic  £(),(H)<)  mcjrtgago  until  October,  1SS9. 

The  mortgagees  now  claimed  to  be  let  in  as 
ereditoraof  the  estate  in  ve^eot  of  the  amounts  doe 
on  their  respective  mortigB^  which  the  awNtgagon 
were  unable  to  pay. 

Farmtt,  Q.C,  and  0. 1^.  Marrtf,  for  the  applicaoti 

on  th<'  first  summons. — Tlie  Statute  of  Liuitations 
(3  &  4  Will.  I.  c.  12),  s.  did  not  eominence  to  run 
till  demand  was  nriih',  there  being  nu  debt  until 
demand  made,  which  was  a  condition  jirecedent  under 
the  mortguge  OOTanaata.  The  moneys  secured  <lid  not 
therefore  beoome  payable  nntil  1880,  when  demand 
was  first  made.  The  case  is  analogous  to  that  of  a 

bond  ]>ayable  on  demand,  where  there  is  no  bfCflch 
imtil  demand  made  of  the  condition  in  the  bond: 
Carhr  v.  A'/fc/,  ;i  Camp.  459;  Siekltnuin  v.  Thi^fkUm, 
(!  M.  &  S.  '»>:  Itri'ihhi  V.  AWoh,  11  W.  K.  167, 
•fj  I..  J.  (I.  B.  ;1S.  3  B.  &  S.  '.m  ;  Turns  v.  fiV/^e,,.  II 
W.  H.  117,  4  B.  &  S.  442 ;  NichiM  v.  Bromley,  2  B.  & 
King.  4(34;  and  nnliko  ^at  of  a  negotiablo  inatni- 
ment.  which  depends  upon  the  la-w  mercliant,  and  is 
different :  Itriyhty  v.  Xortuii,  32  L.  J.  [U.  B.j,  »t  !»• 
40,  jier  Blaokbnm,  J. 

r  ;  f A'.  Smitht  for  the  applioanta  on  the  aecood 

sumuiuus. 

<?.  Hendenon,  for  the  respondents. — Tbo  atetate 

commenced  to  run  from  the  respective  dates  of  execu- 
tion of  the  mortgages.  So  demand  was  necessary. 
\\'<iiils  used  in  the  defeusiince  of  n  Imiel  are  distin- 
guishable, and  the  analogy  of  the  law  of  negotiable 
taitnunanta  abowa  that  Ihe  moneys  were  payable  as 
soon  aa  tba  mortgagea  ware  esecated:  yarton  v. 
Ellam^  2  M.  ft  W.  461 ;  Jadeten  ▼.  Ogg,  7  W.  B.  730, 

R.  617, 44 


Johns.  897 ;  In  re  George,  38  W. 


Ch.  D.  627. 


Farirell,  in  reply,  cited  Saunders'  argument  in 
///r/,t  v.  Trii>\Ht,  1  Williams'  Saunders,  48. 
[Clin-IY,  J.,  referred  to  <'i.llinK  v.  Ilenninjf,  13  Mod. 

441,  and  n>'„ihall  v.  Hall,  10  Mod.  3S.1 

ClilTl'V,  J. —  fho  claims  of  the  two  apjilicrtnts  iUf 
foondod  upon  covenunts.  The  covenantfi  are  the 
same,  and  my  judgment  iu  the  one  vase  will  apply  to 
the  other. 

The  covenant  is  by  tho  testator  John  Brown  ;  it  is 
a  sep;in»te  covenant ;  and  tho  question  for  decision  is 
one  on  the  construction  of  tho  cuvenant.  It  is  a 
ooTcnaut  (I  am  speaking  of  oue  covenant  only  now) 


in  a  Mortjgay 


ipoaJoug  o 


teatatoi*a  aon 


tba 
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High  Court. 


In  KB  J.  Bbown's  Estate. 


Hiail  COTTBT. 


kirrower  Mid  mortgagor.  The  recital  is  that  Alfred 
Brova  hM  nqpe^ed  the  mortgage*  to  lend  and 
idfuoe  to  him  the  snm  of  £3,000,  whioh  he  has 

a,2re«d  to  do  upon  ]iaving  the  same,  with  interest, 
«iir«i.  TKon  the  operative  part  sliows  payment  to 
.Ufred,  the  Bf>n,  and  then  the  proviso  for  nnlomijtiou 
a  if  Alfred,  his  heirs,  executors,  adminiBtratora,  or 
laigiH,  ahall,  on  demand,  pay  to  tiie  mortsagee  the 
£S,000,  with  interest  on  the  same  from  the  date  here- 
of at  the  rate  of  five  per  cflnt.  per  annum,  then  these 
jMients  sihiill  \>c  \o[<\.  Tlir  cKvcnont  is  joint  and 
inual.  Alfrwl  ttud  John  jointly  uud  severally  cove- 
WDt  with  the  mortgagee  thai  they,  or  one  of  them, 
vill  on  demand  pa;  to  the  mortgagee  the  sum  of 
13,000,  and  abo  wiU  in  tiie  mMatime,  from  the  dat« 
bereof,  pay  interest  on  the  same  or  such  part  thereof 
w  shall  from  time  to  time  remain  unpaid  at  the  rate 
of  five  lior  crnt.  ]  or  rinnuin,  by  halfoyeeily  pajmflllti 
ttt  the  uates  hcixinalter  spocilie*!. 

Now  for  those  interested  in  the  testator's  estate  it 
i»  aaid  that  the  meaning  of  the  words  "  on  «inw>«»M^  >* 
i>  ^  some  as  that  wUdh  has  been  attrflmted  to 
them  in  promiraory  notes  and  the  like.  The  law  is 
<piile  settled  that,  with  regai-d  to  a  promissory  notr 
payable  on  demand,  iin  demand  is  necosnary  before 
bruiging  an  action  ;  and  indeed  the  Statute  of  Limi- 
tations begins  to  run  from  the  making  of  the  note. 

It  was  suggested  by  Mr.  Farwell  m  his  onnuncnt 
that  the  class  of  cases  to  which  I  am  now  dinding 
WH«  all  rrfernble  to  tlio  law  mfndumt,  and  a 
pamagit  from  Blackburn,  J.'s  judgment,  as  n  portwl 
in  l]J  L.  J.  in  the  case  of  />rii//ify  v.  ,V- /  /  was 
relied  on  for  that  purpose.  But  in  the  report  of  the 
lasK  CU.SC-  in  3  B.  S.  the  passage  is  omitted.  I 
SB  not  satisfied  that  the  distinction  at  tempt  rd  to  bo 
made  between  the  law  merchant  and  the  gt  tieral  law 
with  regard  to  the  meaning  of  tho  words  "pay 
on  demand"  can  bo  sujiportt'd.  Lord  Wi'ii.sley- 
ddi',  in  the  w.'Il-kin-svii  r.ise  of  v.  /■.'/,'■< ,,,, 

does  not  draw  that  distiuction.  lie  says,  '"  I  enti'i  tain 
DO  doubt  at  all  on  this  point" — that  is,  about  the 
SUtate  of  Limitations  running  from  the  date  of  the 
aote — ^**it  is  the  same  as  in  the  case  of  money  lent, 

payable  on  request  with  interest,  where  no  n  ijuist  is 
ncHX-iviry  before  bringing  the  action."  That  is  a 
gtnonil  proposition,  atwl  not  one  based  upon  the  law 
merchant;  and  withtmt  going  tlirough  the  wlmln  of 
the  easee  to  which  I  have  referred  in  the  runrsf  of 
the  aiframeat*  it  is  plain  that  a  distimition  has  been 
taken  and  matnteined  in  law,  the  result  of  which  is 

that  where  there  is  a  jin  senf  debt  ami  a  pr<imisn  to 
pay  on  demand,  the  deiauni  is  uul  considereil  to  be  ii 
coinlition  pretvxlent  to  the  bringing  of  the  action. 

But  it  is  otherwise  on  a  prouiino  to  pay  a  coUaf^Tal 
*am  on  request,  for  then  tho  rwjuest  ought  to  be  mode 
before  action  brought.  I  think  the  dia^jiyy^a^fft  which 
I  have  mentioned  is  sofficiently  pointed  out  in 
■^aimders'  argument  in  Hirf.i  v.  'J'r,'i'/'it,  which  was 
'  '  I  pte«l  by  tho  wliole  ot  the  court,  the  judges  having 
appiirently  somcwliat  impatient  iit  the  learned 
counsel  labouring  his  argument  to  tho  nxtejit  lie  <lid. 

ft  is  n  question,  then,  of  the  conatructiou  of  the 
instnuaent;  and  it  is  not  immaterial  to  observe  that 
th»  tsstator  here  was  a  surety.  Nor  is  it  immaterial 
to  r,b*».rve  that  tho  proviso  conferring  the  right  of 

demption  on  tho  son  is  framed  in  a  similar  manner 
i"  the  <-<>venant,  and  there  is  in  tho  provi.so  for 
rt  leniption  as  well  as  in  the  covenant  a  distinction 
^-ith  re^vd  to  interest  which  would  be  no  distinction 
ii  the  aiwuient  lor  the  respondent  could  be  main- 
tained, tne  distiuction  being  a  distinction  between 
"'ru  demand  "  as  to  principal  mid  intcri  st  "  fn  un  'In 
lite  hereof  ."    In  other  words,  the  proviso  for  redcmp- 

II  wotxl'l  ij  IV.  to  be  read,  according  to  the  respond- 
ent's aignment*  in  this  way This  being  a  mortgage 


transaction  and  the  stun  of  £9»000  lent  on  tho  security 
of  the  land,  the  words  "p«7  on  demand"  most  be 
transmuted  to  "  shall  pay  on  the  date  hereof."  The 

interest  is  to  run  "  from  the  date  hereof  "  Jiccording 
to  the  express  words  of  the  proviso.  I  can  see  no 
grounds  for  putting  a  different  construction  in  this 
respect  on  tiua  proviso  and  on  the  oovenant,  and  I 
theretote  oome  to  the  oonolnsion  that  the  meaning  of 
the  oovenant  is,  and  tho  meaning  of  tho  parties 
sufficiently  manifested  by  the  language  they  have 
xuied  is,  that  there  sliall  be  a  demand  jirecedeut  t«  the 
bringing  of  any  liction  on  tho  covenant.  The  father 
as  surety  was  to  have  some  time,  that  is  a  reasonable 
time,  which  it  is  not  necessary  for  me  to  attempt  to 
define.  But  he  was  to  hsTS  a  reasonsiUe  lime  alter 
demand  to  find  tho  money  which  ho  has  to  pay.  The 
covenant  itself  as  to  interest  is  a  separate  covenant, 
tlie  words  being  "will  in  the  mciintinie."  "Wliat 
force  can  be  attributed  to  the  words  "  iu  tho  mean- 
time. "  if  the  words  "on  demand"  mean  at  the  date 
of  this  deed 

That  being  my  opinion  upon  the  oonstruotion  of  the 

instrument,  and  it  Ijoing  admittedly  a  question  of 
construction,  it  is  hardly  necessjiry  to  refer  to  the 
authorities.  I  may,  however,  mention  f'tirUr  v. 
Hiiig,  where  tho  action  was  brought  on  the  bond,  the 
defeasance  of  the  bond  being  to  pay  one-half  of  tho 
amount  of  the  penal  sum  on  demand,  with  lawful 
interest ;  ami  Lord  EUenborough  held  (at  Niti  Priua) 
that  the  plaintiff  in  such  ease  as  that  was  bound  to 
prove  a  demand  before  he  could  succood.  I  am 
unable  to  follow  the  distinction  that  was  attompled  to 
be  made  with  regard  to  this  case,  founded  on  the 
suggestion  that  the  words  ' '  on  demand"  oome  in  the 
defeosanoe  of  the  bond.  I  oan  see  no  diflbrenoe 
between  the  words  in  the  defeasance  of  » 

bond  or  in  a  covenant  in  v/hit'h  there  is  no  defeasance. 

^V'ith  refjurtl  to  the  other  cases,  there  is  Sirklvmure 
V.  Thi'tlti'^ii  ;  but  upon  that  it  ai»pear8  to  me  tiiere 
coulil  have  been  little  douVit  as  t<i  tlio  meaning  of  the 
j>artiea  that  the  demand  did  mean  a  demand,  as 
was  there  held,  the  only  difference  in  the  case  being 
that  there  were  two  oorenonts.  It  is  not  neoessary 
to  cite  riny  further  Jinthority,  und  I  am  of  opinion 
that  til''  rit^lit  o!  action  did  nut  aconio  against  the 
test  ifni-  tiil  den.rind  made,  and  it  is  admitted  that  tlie 
demand  was  madi*  for  tlie  first  time  iu  lSMt>.  That 
being  so,  I  think  both  the  applicants  are  entitled  to 
be  oauuitted  now  to  oome  in  and  prove.  Ilie  estate 
nnder  adminlstaration  has  not  been  rally  administered. 

Of  course  they  could  not,  an<l  do  not,  disturb  any- 
thing that  has  been  uln-ady  done  in  the  way  of  Jiay- 
ment  to  other  i'iodit<jrH  and  the  like.  There  is  no 
Iik/uii.  There  is  no  such  conduct  on  their  part  as 
would  justify  the  court,  according  to  the  ordinaiy 
rule,  in  precluding  tliem,  although  they  oome  late. 

Apiilicationa  allowtd. 

Solicitors  for  the  applicants,  l¥ior,  Churcht  A 

Ailnm" :  P'l!' r^<^ii<.  Snoir,  ^MOM,  Jt  Kinder,  for 
7'.  I'lliy,  Chelmsford. 

Solicitor  for  the  respondents,  J,  I'latkiU,  for  F. 
Smootkg,  Besantree. 
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Chan.  ■Div.  1 
Btirluijj.  J.  J 

Ck>LLINS  f.  Babxbb.  (a.) 

fartnerthip — ArUda—£ankruptctf  of  tmne  of  the 
fiartnert — Provi$icn  forretnttion  of  bankrupt  pariner't 

i./<a/v — Vitliilitij — /.Vc!  (■'> /•  and  manager '-' Might  of 
triuiee  in  bankruptcy  to  appointment  uf. 

n  wo*  provided  hf  artiflea  of  partnerthip  entrrrd 
iiit'i  in  A'lgunt,  1891,  (hat  if  ani/  partner  thouid 
Iteamir  ba)if:rnp( .  he  slionhJ  hr  di-emrd  to  h'ire  reasfd 
to  he  a  jxtrtii'T  at  th*  <u:tr  . ;/  sr<-f,  liaitkrv I'tctj  :  nnit 
that,  upon  any  jtartntr  fm.'Micj  to  (>e  a  partner  yV'-j-i 
any  cause,  before  the  expiration  of  the  partwri*hiji 
term  {which  uhu  for  faurteen  yean),  me  partner- 
MouM  thereupon  determine  ae  to  each  partner, 
ana  Am  thnre  in  tht  rtipifnl  nf  the  partnership  should 
remain  as  a  Jmn,  Itmrimj  interrd.  to  (he  routitminif 
jiartners  fi'i- l/ir  ri  fiidiie  of  thr  f' n»  fmtrliin  t/'ttr.t, 
</r  to  long  us  the  business  should  carried  on,  and  the 
rtpayment  of  the  loan  and  interest  should  be  eecured  by 
the  joint  and  leveral  bond,  or  the  bond  or  covenant,  of 
the  eenHnuing  partnere. 

The  jxirtnership  consisteil  of  four  persons,  one  uf  vhom 
had  priivided  the  v^hoh  o  f  the  rupitul.  Thin  jxirturr  aud 
two  of  (he  othf-r  thr"\  h-nime  bankrupt  in  June,  1S!>'J, 
and  (III  ir  trnstrea  in  ^>ankrnptcy  brought  an  action  n(/ainst 
the  drfendiint,  the  remaining  nolvent  partner,  for  a 
declaration  that  the  udwve  provisions  of  the  paruierehip 
articles  were  void  at  againit  the  plaiuiiffs  and  the  eredt- 
tors  of  (he  htnkrupts.  On  nn  n]>jiliai(ioti  hi/  (hr  pliiin- 
tifh  for  (hr  tippointmrnt  of  a  rrrrivrr  and  iii'indi/rr 
of  the.  partnership  biisinrsi,  the  df-frnddiit  chutwd  th: 
right,  as  S'  lrmt  if(r(uer,  to  be  appointed  receiver  and 
manager. 

Hdd,  that,  in  the  abtenee  of  any  eaqpianatioR  at  to  the 
reason  for  the  interUom  of  the  emave  provition*  in  Me 

purtnrrfhip  articles,  the  infercnrr  tms  that  they  were 
insrrtid  in  rtndemitlation  of  htiikrujitry.  and  (hat  under 
thr  rirruinittauces  the  plitintiffs  wrrr  >  uti/l.-d  In  the  protec- 
tion of  a  receiver  and  manager,  but  that  the  dtfmdnnt 
vxLs  entitled  to  be  appointed  receiver  and  manager  ;  that  he 
mutt  give  eeeuritg,  pau  his  accountt,  fwmvA  the  plain- 
tiff e  mth  proper  aeeounts,  and  give  them  reatonaWe  aeeeet 
to  the.  lH)ok»  :  and  that  hr  must  j'<n/  fhr  Udaior.*  in  his 
hands  when  they  reached  an  agreed  amount,  either  into 

court,  or  to  a  Joimt  houMng  aeeomxt  of  Mmt^  and  IA« 

plaintijfs. 
Motion. 

This  was  a  motion  by  the  i)lttintifts,  who  wrv  the 
tnuteoo  in  baukrupiov  of  Georgra  Barker,  Hilton 
Oamnet  Barker,  aod  William  Banker,  aiking  for  the 
appointment  of  a  receiver  and  manager  of  the  busi- 
ncm  of  dintillers  and  wine  and  Bpirit  merchants,  lately 
cuiit  il  rjii  by  the  (h  f'  iiilant  U.  E.  Barker  in  part- 
nership with  the  bankrupts.  The  articles  of  partner- 
ship were  dated  the  Htn  of  Augu.st,  1S91.  and  pro- 
vided for  a  term  of  fourteen  years  from  the  let  of 
January,  1891. 

Clause  21  of  the  articles  provided  that  if  any  partner 
or  partners  should  retire  or  become  bankrupt,  he  or 
they  should  bo  docuu  il  to  have  ceased  to  be  a  partner 
or  pailncrs  at  the  date  of  such  retirement  or  bank- 
mptcy. 

Clause  22  provided  us  follows :— Upon  the  death  of 
any  partner,  or  upon  any  partner  or  partners  ceasing 
to  be  a  partner  or  partnere  from  any  cause  whatso- 
ever liefore  the  expiration  of  the  parfncuship,  such 
partnershiji  shall  thereupon  determine  as  to  such 
partner  ur  partners  aud  the  shaire  uf  such  deceased  or 
outgoing  partner  or  partuari  ahall,  as  bom  hia  or 

(a.)  Beported  by  W.  SHAJLumoss  QODOABD,  Baq., 
Banuter-at^LftW. 


fMr  deatb,  or  oeaaing  to  be  a  partner  or  partaian  as 

aforesaid,  vest  in,  and  belong  to,  and  be  purchased 
T)y,  the  remaining  partners  or  iiartner,  and  if  lunn- 
than  one  in  shares  proportionate  to  their  then  shares 
in  the  profits  of  the  business,  and  the  deceoMxl  or  out- 
going partner  or  partners  or  his  or  their  represe&ta- 
tivee  (as  the  oaae  may  be)  shall  be  entitled  to  iatarast 
on  his  or  their  share  or  shares  in  the  captal  of  tbs 
jiarliiersliip  up  to  the  time  nf  the  death  or  ceasiii<:  ef 
the  jiartuershij>  of  such  jwirtuer  or  partners,  and  to  any 
J  in  lilts  which  shall  have  become  payable  but  shall  not 
have  been  actually  paid  to  luju  or  tliem,  imd  also  if 
he  or  they  shall  die  or  cease  to  be  a  partner  or  partuers 
on  the  diay  ioc  taHtig  the  """"^J  gcoeial  sfflfwint 
to  hia  or  their  share  or  sharee  of  proAti  as  asetr* 
tained  on  taking  such  account,  and  if  he  or  they 
die  or  cease  to  be  a  partner  or  partners  on  any  other 
day  to  an  allowance  in  lieu  of  prutit.s  at  a  rate  «[\\\ 
to  the  net  profits  during  the  year  prece<iing  the  last 
day  for  taking  the  annual  general  account  on  hii  or 
their  sharat  in  the  said  aapSal  up  to  the  day  of  kisor 
their  deadi  or  eeasing  to  be  a  partner  or  partnen  to 
bo  calculated  if  he  or  they  shall  die  or  cease  to  be  » 
I>artner  or  partners  before  the  31  st  day  of  Deceiulwr, 
IS91,  from  the  commencement  of  the  partnershiji,  hut  if 
he  or  they  shall  die  orocase  to  b*'  a  jwirtneror  partnen 
after  that  day  then  bom  the  last  day  for  taking  tbe 
annual  general  account  (but  Bubjeot  to  the  dedootioa 
of  any  drawings  onaoooontof  current  profits  wWA 
shall  have  been  made  by  him  or  tle  iii  respeetivelyl 
and  the  representatives  of  such  deceased  or  outg  iuiu 
partner  or  partners  shall  be  bound  by  such  last  ntiMU  il 
account  and  shall  be  excluded  from  exuiuining  the 
l>artner8hip  books,  and  bis  or  their  share  or  resjiedifS 
shares  in  ua  capital  of  tbo  pactoership  shall  reniHD 
as  a  loan  to  the  snrrhring  or  eontinning  partucrs  or 
partner  during  the  residue  of  the  said  tcrrn  of  fo^irti-en 
years  or  during  such  shorter  period  as  such  jurviun^ 
'  or  continuing  partners  or  partner  shall  carry  on  the 
said  business  either  alone  or  in  partnership  with  any 
other  persons  or  person  in  accordance  with  the  pro- 
visions of  these  presents,  bearing  interest  at  the  rate 
of  £5  per  cent,  per  annum  payable  on  the  unsi 
quarter  days,  and  the  repayuieiif  of  the  said  loan  st 
the  end  of  the  said  period,  together  with  the  ii>teri5t 
thereon  as  aforesaid,  shall  bo  secured  to  the  outgtiing 
partner  or  partnere  or  his  or  their  representatives  us 
the  ease  mav  be  at  the  expense  and  by  the  joint  and 
several  bond  or  the  bond  or  covenant  of  tiheittrnnng 
or  continuing  partnere  or  partner." 

The  whole  of  the  ea].ital  in  the  business  had  b*«n 
provided  by  Geo.  Barker,  the  father  of  the  other  three 
partnere.  The  defendant,  the  youngest  of  the  three 
sons,  hitd  for  some  years  previously  to  the  present 
term  of  partnership  been  manager  of  the  businMS 
under  the  former  partnership  articles,  and  eon- 
tinned  to  act  as  such  during  the  present  partnsr- 
ship,  having  become  a  partner  in  1H91.  Ow.  Barker 
ana  his  two  elder  sons,  at  the  time  of  their  bank- 
ruptcy, Jun(\  1S92,  were  engaged  in  a  very-  large 
business  as  bankeis  and  iiuanoial  agents,  and  in  other 
businesses.  The  plaintiffSi  in  the  action  claimod  a 
declaration  that  the  articles  of  partnership  ondsr 
which  the  defendant  claimod  to  retain  as  a  loan  tk* 
share  of  the  bankrupts  in  the  cai)ital  of  the  partBef" 
ship  for  the  residue  of  the  term  of  fourteen  years 
from  the  1st  of  January,  1S91,  were  void  vla  a^inst 
the  plaintifiiB,  and  the  oroditon  of  the  bankrupts. 
They  also  asiked  for  an  aocoont,  and  that  the  partner- 
shi])  business  might  be  wound  uji  and  the  assets 
reali/fd  under  the  direction  oi  the  court. 

Hu-tingx.  Q.C,  and  Err,  for  the  motion,  oontcnde>d 
that  the  art ii  les  of  partnership  amounted  to  a  frsod 
on  the  bankruitU^  laws:  Uiginbotham  t.  Holm,  I!' 
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High  Cocrt. 


CoLLlws  c.  Baukkk.— In-  KE  QUUMBT. 


HioH  Court. 


Tet.  88 ;  ExjarU  Mackay,  21  W.  fi.  664,  L.  B.  8  Cb. 
App.  643;  fFAifonorv  ▼.  ifoMm.  10  W.  B.  16S.  2  J.  ft 

Bf.  204;  and  WiUon  r.  QreenwiKxl,  1  Swans.  171. 
[StiRUXO,  J.,  referred  to  Lindlfy  on  Ptirtni'i-ship, 
3th  f<l.,  pp.  4;i3,  (H7.]  If  tlu-  cliiust'  in  qufstion  wero 
held  to  TO  valid,  the  continuing  uartaer  would  be 
able  to  keep  tbe  creditors  of  DaiiItnq;itB  oat  of 
th«ir  propeity  for  a  number  of  yean. 

Bw-kiey,  Q.C.t  and  VernoH  Smith,  ior  the  dafend- 
■at^  did  not  obkot  to  the  appofntmeDt  of  •  teoetTer, 
and  aooeptod  the  principle  as  laid  dowrt  by  James, 
LJ.,  in  Ex  parte  Jmj,  In  re  Harrison,  28  W.  H.  (19, 
14  Ch.  D.  19;  but  that  whs  n.it  tlu'  present  laso. 
IFiZmm  v.  Grrfutvood  was  the  ni  Hreat  to  tbe  present 
one,  and  was  not  an  authority,  because  the  point  w&s 
MtneoeManr  for  deouion.  If  there  was  «  bond  JUe 
oonfataot)  and  tba  haokroptcy  of  any  partner  nnilted, 
the  trustee  in  bauknipt( >y  wa.s  bound  to  regard  the 
IMt  aa  debtors,  and  mu^^t  take  his  debt  by  instal- 
ments with  intt-rcst.  It  was  not  taking  away  the 
bankrupt proijerty,  but  selling  it  on  jwrticular 
terms  :  Lindley  on  I'artncrship,  p.  670.  In  the  event 
of  the  banknwtcy  of  a  partner  bo  R|^t  jpeeoed  to  the 
tmttee  in  haiwruptcy  to  oontiniie  in  pormerdinB  with 
the  edrent  partners :  AV  pnrfr  » -  hi,  1  Gl.  &.  J.  .303 ; 
Frrttavd  Stafufeld,  1  W.  K.  o'b,  1  Km.  &  Giff. 
473.  No  ease  wa.s  luaili  out  or  suggested  airainst 
the  defendant  persoQuUy,  ao  as  to  say  that  he  was  not 
Mtitled  to  be  appointed  nNMiver. 

Il<uti..fji,    fJ.C,  in    reply.    [StIKLINO,  J.— I  am 

»»rt«fied  on  the  point  of  law  that  it  ie  a  proper  case 
fiir  a  veoeiver;  I  00I7  want  to  hear  you  as  to  the 
traa  on  whioh  a  reoeiver  ahould  be  appointed.]  I 
•dc  lor  the  i^jpohitment  of  one  of  my  ouents  aa  re- 
odrer,  and  the  defendant  may  eontiBUB  aa 


and 


havimr  ttgaxd  to  the  loige  intereete  of  the 


SriRLDfo,  J.,  stilted  the  facts,  and  cnntiTnted  If 
the  clause  in  question  (22)  is  valid,  the  cn-flitors  of 
the  banknipts  will  be  kept  out  of  their  shar(>  of  the 
partnership  proiiorty  for  about  thirteen  ywjrs,  and 
wiU  have  no  security  for  it  except  the  bond  or 
eorenaut  of  the  defendant,  who  did  not  bring  one 
■hilling  into  the  bueineee.  It  appean  to  me  that  the 
case  of  tt'iUon  ▼.  OrremrfxA  docs  ap[ily  to  this  case.  In 
that  case  articles  of  partnership  provided  that  on  dis- 
lution  by  death,  notice,  or  misconduct  of  a  partner 
'■he  remainiug  partners  should  have  the  option  of 
taking  his  share  at  a  vahtatiun,  imjalile  by  yearly 
inetalniente  in  the  oowee  of  seven  yean,  and 
that  on  tike  bankruptcy  or  maolrency  of  a  partner  the 
partnership  should  be  ininiediutely  void  as  to  him. 
By  a  de«d  four  years  subsequent  tin*  partners  declared 
I  dler  a  recital  that  such  was  tin  ir  intention  in  the 
articles)  that  in  the  eveut  of  bankruptcy  or  insol- 
vency tbe  same  arrangement  should  be  practised  as 
on  diiBoliition  by  death,  notice,  or  mieoonduot>  One 
of  the  portnere  having  become  bonlmipt  a  flew 
months  after  the  execution  of  the  latter  ileed  his 
«»dguees  were  not  bound  by  it.  Lord  Eldon's 
opinion  seems  to  have  been  tliuf,  even  if  the  provision 
had  been  in  the  original  detni,  it  would  not  have  been 
good.  He  came  to  the  conclusion  that  the  deed  was 
not  made  bondfiik,  but  with  a  view  of  protecting  the 
iMMnnng  partners  in  the  event  of  banlm>pt«:y. 

How.  in  the  present  case,  the  clause  got  in  the  articles 
Unot  rjuiti-  cUai.  Mr.  George  Barker  and  the  dt- 
f'ndant  b.th  siiy  in  Iheir  evidence  that  they  knew 
n'.thmg  about  if.  The  defendant  says  he  thought  it 
w.ts  i»  provision  for  the  death  of  his  father,  so  that  he 
ahould  not  have  to  pay  out  his  oiqpital  in  that  event, 
b  the  absence  of  any  explanadon  I  draw  tlie  infer- 
«ice  of  fact  that  the  clause  was  inserted  in  contem- 
plation of  bankruptcy.  In  my  opiniou  it  has  been 
Bade  out  thattibnaia  a  oasato  be  toad. 


pbunliftl'^Siey  must  be  protected  T  must  treat  the 

case  for  the  pres<'nt  purpose  as  if  the  clause  had  been 
struck  out  by  the  bjinkrui>t,cy,  and  no  express  pro\'i- 
sion  for  wimiinp  ujt  the  art'airs  of  the  purtiicrship  hiwl 
betm  made.  In  an  ordinarj-  cjise  a  solvent  {tartner  would 
be  entitled  to  wind  up  the  affairs  of  the  pa^taeldi%^  and 
the  usual  course  where  dii{iatee  aa  to  the  manMaoient 
of  the  partnership  ofturs  arise  between  the  trame  of  a 
bankruj)t  jtartner  and  th''  solvent  partners,  and  there 
is  no  reason  for  distrusting  the  hitter,  is,  as  stilted  in 
Lindluy  on  I'artnership,   .'ith  p.  UTO,  that  the 

court  will  apxioint  one  of  them  roct;ivcr  of  the  part- 
nership property,  directing  hiu  to  give  security,  to 
])uss  his  aooomits.  and  to  famish  the  trustee  with 
proper  aooonnta,  and  to  aUow  him  at  all  reasonable 
times  to  inspect  the  partnership  books. 

The  defendant  claims  the  Iwiietit  of  his  jtriuui  facif 
right  to  be  appointed  receiver,  in  uet  ordauce  with  the 
practice  of  the  court.  The  plaintiffs  do  not  object  to 
his  being  manager,  but  wish  that  someone  should  bo 
appointed  receiver  jointly  with  him,  and  that  is  the 
question  whidk  I  have  to  determine.  I  feel  strongly 
that  the  plaintiffs'  risk  is  so  gre.it  tli.it  they  ought  to 
be  protected ;  but  the  defendant  is  a  partner,  anJ  a 
solvent  one,  in  the  sense  that  ho  has  not  been  adjudi- 
cated bankrujit,  though  it  may  be  doubtful  whether 
his  pecuniary  resources  are  great;  and  no  reason  has 
been  shown  why  he  ahonld  not  be  appointed  reoaiTer 
and  manager,  m  aooordance  with  the  praetioe  of  tiie 
court.  Ho  must  give  security  and  jhusn  his  siecounts; 
be  must  furnish  the  jilaintiffs  with  proper  accounts, 
and  allow  them  all  reasonalile  m^cess  to  the  books  ; 
and,  further,  when  the  balances  in  bia  hands  reach  a 
certain  amount,  to  be  agreed  upon  by  the  parties,  he 
must  the  amount  into  court  or  to  a  joint  aooount 
at  a  bank  of  the  plaintifib  and  Imnself.  His 
remuneration  must  1m'  settled  by  the  chief  clerk  at 
chambers.  I  di>  not  think  it  desirable  to  appoint  the 
defendant  manager  and  someone  else  reosiver,  OS  that 
course  8ometime«  leads  to  dittieulties. 

Solicitors  for  the  motion,  A .  J.  Benjamin. 

tUB/Hbm  for  the  dafandant*  WkUU^n,  Son,  d 


Chan.  Div. 
liomer,  J 


In  re  QUKOTiy. 
MasOX  v.  Merokk. 


Nov.  18. 


(a.) 


TriuUe— Breach  0/  inut—Tnutee  Act,  1888  (ol  dt  52 
Kf  eC  e.  wy—CvnvmioHr—Btaitatt  0/  Lfmiluikmt. 

M.  was  trnsUt  under  a  mil  vf  certain  fnndft  which  fu 
UKM  empotvtrrd  to  inrrnt  in  retd  aecnrities  in  Emjhtnd  or 
WaUt.  lie  and  his  cu-tniaier,  in  March,  1878,  m/i'(j//c(fi 
£10,000,  jxirt  0/  the  fiitida,  upon  mortijmje  of  tiop  and 
fruit  'jardcua  in  Knd,  mid  the  inuHtj  xvui  jxiid  tO  ikt 
credit  qf  the  accQunt  the  nufrtgaj/or,  which  urn  oner' 
drawn  to  more  than  that  amount,  at  a  hank  in  lohieh  M. 
icas  a  jxirturr.  The  invetimvnt  turned  out  ralneles$,  and 
this  adiun  na*  brought  on  th'-  'li)th  of  Au4juit,  1890,  by 
a  heittficiartj  under  the  will,  alli'/ing  that  M,  had  betn 
ijnilty  of  fraudulent  breach  of  trust, 

livid,  that  section  8  of  the  TruMe  Ad,  188S,  uj.jdied 
and  barred  the  action,  which  wuld  futt  be  treated  at  on 
aetioH  to  recover  the  proceede  of  trust  jirojKrty  "  re- 
(li'  rd  li/  thr  trustee  and  coni'rrtid  to  his  rwe  "  within 
the  Vint  ti in;/  if  tub-section  1  of  stctivH  8  of  the  Act, 
and      be  ejcepttd  fivm  1^  ogmHon  «/ thv  SMMt  of 

Limitutioiis. 

(a.)  Aeported  by  J<  W.  GsiUO,  Baq,,,  iJaizister-at- 
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High  Cotmr. 


Ik  SB  OtTBKBT. 


Trial  of  action. 

John  Gurney  by  his  will,  datojl  May  2",  18CA, 
appointod  the  defendants,  Henry  Mason  and  Kicbard 
Ifooer,  ez«eat<m,  and  gave  tbem  all  his  rendoaiy 
panonal  estate  upon  trust  for  salo  and  conversion, 
and  directed  them  to  invest  the  clear  Huq)lus  thereof 
(aftor  piiynnMit  of  debtn,  fiiiicriil  and  testaraentiiiy 
expenses,  and  legacies)  in  Ih  -  jmrlianientary  stocks 
•od  public  funds  of  Gn^ut  Britnin  or  on  Government  or 
ml  seooritiea  in  England  or  Wales.  The  testator 
alio  diieoted  the  rale  of  bis  reriduary  real  ntatc. 
and  that  out  of  the  jnococd^i  iif  srilf  (if  tin-  ri  sidiio  of 
his  real  and  pt>rsoii;il  ir^ttit*-  two  suuis  of  i'.'5,ToO 
should  b<-!  si't  iijiurt,  JUid  (Imt  two-eli^venthH  of  Li-^ 
ultimate  residue  should  be  held  in  trust  to  pay  the 
inoome  to  Mary  Ann  Hmou  and  Ellen  Boberts  ior 
their  respective  lives. 

The  testator  died  on  the  4th  of  December,  1865,  and 
thf  <'xf'€ntor-^.li.iviii;r  [inivfil  tlio  will, appropriated  cer- 
tain investments  coiniuisiug  New  £3por  Cent.  Annuities 
Victorian  Govern  mont  Boada  and  Great  India  Penin- 
aolar  Baiiway  Stock  aa  lepraaentuig  the  two  sums 
ol  £S,7fiO  and  the  two-elevenths  ultimate  resldne. 
Til  !s7s  the  execntoi-s  sold  the  1)'>iifls  and  railway 
stuck  Mini  part  of  tlif  uiintiitit'S,  and  iiivi-sft'd  flic  pro- 
(•(KhIs,  liiiioutitiiii^  to  i'U>.(H)<>,  on  niortg;igi'  of  ccrtJiin 
fi-eehold  lands  and  buildings,  including  farm  buildings, 
and  hop  and  fruit  gardens  in  Kent  belonging  to  one 
£.  J.  Goodwin.  No  independent  valuer  was  employed 
by  the  trustees,  but  a  vnlnatinn  was  made,  as  it  wa.-s 
alleged,  on  behalf  of  the  mortgagor,  who  valnod  tho 
property  at  £12,750.  The  mortgage  dci^d  w.is  duti  d 
the  7th  of  March,  1S78.    The  defendant  ]\r>  rc-  r  \va^. 

at  the  date  of  the  advanoa,  a  partner  in  a  tirm  known 
aa  the  Eentish  Bank,  and  Goodwin,  the  mortgagor, 

was  ft  customer  of  the  bank,  and  indebted  to  thcin  in 
a  sum  exceedin^r  £14,0{J0  secured  l»y  an  oiiuitabK' 
churge  by  deposit  nf  dct'ils  rcliitiiig  !■)  thi'  iiroperfy 
mortgaged  to  the  defcudauts,  and  the  sum  <jf  £li),()OU 
HO  advanced  hy  them  was  credited  to  Goodwin  in 
his  banking  aoeonat,  and  to  that  extent  loduced 
his  debit  balance  to  the  hank. 

This  action  was  brought  on  the  20th  of  Aun^ist. 
1S90,  by  Mary  Ann  ^lason  against  the  executors  and 
trustees  claiming  a  declaration  that  the  isTestment 
of  the  £10,000  on  this  mortgage  was  an  hnproper 
iuTeetment  and  a  breach  of  tnist,  and  that  such 
breach  of  trust  was  fraudulent  on  the  difrnflnnt 
Mercer's  part,  and  fininiinir  a  docluration  also  thai 
t]ii>  liilrmlniif s  wc'f  liiibli-  in  iii  ilio  good  to  the 
tni«t  I  state  the  loss  occasioned  thereby,  on  the  footing 
of  the  defendant  Mercer  being  primarily  liable.  The 
defendants  by  their  statemonto  of  defence  claimed 
the  benefit  of  the  yirovisions  of  the  Tnxstee  Act,  IHi^s, 
and  of  all  such  statutory  enact  incuts  for  the  limita- 
tions of  actions  and  suits  as  nii;<ht.  Vie  apjilicable  to 
the  ease.  The  defendant  Masou  die<l  lu  forc  the  case 
came  on  for  hearing,  and  the  action  was  rcTivod 
against  his  legal  personal  representative. 

Cliaihi'ffrk  -  Hfa/'  i/,  Q.C,  and  Lnmn,  for  the 
pluintilT. — The  niortgngi!  of  the  £U»,()(>o  was  on  pro- 
perty of  a  speculative  chamcter,  and  tlv  money 
aotoally  went  into  the  pocket  of  the  def.'udan't 
Meroer*  aa  a  partner  in  the  Kentish  Bank,  in  pay- 
ment of  IS.  S:  CkM)dwin*s  orerdrawn  account,  nnd 
sei  tini!  S  of  the  Trustee  .\rt,  l^^'^x,  is  not  apj-licable, 
and  tlio  remedy  is  nut  now  l)aried,  for  this  projierty 
was  rec'  ived  by  tlie  trustee  and  convertetl  to  his  use. 
£KoMi;i;,  J. — If  the  money  had  been  handed  to  the 
mortgagor  and  then  paid  to  the  bank  th(>  plaintiff 
would  have  been  out  of  court.]  Meroer  had  the  deeds 
of  the  proi)erty,  he  wanted  to  reduce  the  account  and 
he  shut  his  eyes  to  the  fn-  t  that  he  was  advancing 
money  in  contravention  of  his  duty,  and  it  is  money 


for  which  h-'  cuiiiiot  show  a  discharge — all  he  shows 
is  a  mortgage  of  li  s^  value.  Tlier'>  is.  of  courw',  no 
fraud  in  the  jxipular  acnse,  but  there  was  practicallr 
a  conversion  within  the  section:  for  Mercer's  bank 
actually  received  the  tmst  momejt  and  thus  ^  OSM  is 
saved  from  the  operation  of  tiie  Statutes  of  TimitatioOi 
The  tnmsaction  resolves  itself  into  this :  tmst  plO- 
j>erty  in  trustee's  hands,  he  then  sells,  invests  ^in  an 
improper  security  and  has  never  disdiarged  hisudf, 
the  money  never  got  home. 


NevilUt  Q.C.,  and  InyU  Joyce,  for  the 
Meroer.— The  contention  on  the  other  side  is  hasdess, 

as  the  words  "converted  to  his  use"  must  mean 
money  which  the  trustee  could  be  called  on  to  refund ; 
ii  liie  benr)ii:i:iries  in  tliis  ease  have  a  niorti;af.'e  f,,r 
£10,000,  and  a  ri«ht  against  the  trustee  of  having  the 
whole  amn  vspaia  to  them,  this  tioald  be  ahsoid. 

Ih.rtun  Sill  it  J,,  Q.C.,  and  Ingpen,  for  the  defendsat 
Maaon's  legal  i>ecaonal  rspreeeatatives. — ^Masonnevsr 
reooived  any  part  of  the  tn»t  money,  and  is  okariy 
pifoteeted  by  the  ieotion  in  queetaon. 

The  seetinn,  so  far  as  material,  is  as  follows : — (1) 
"  In  any  action  or  other  proceediu;,' ;i;.Min-it  alnistecor 
any  person  claiming  through  him,  exeejit  wlu  re  the 
claim  is  founded  upon  any  fraud  or  fraudideut  breach 
of  trust  to  which  the  trus&e  was  pvty  or  privy  .or  b  to 
recover  trust  property  or  the  proceeds  thereof  still 
r.  tained  by  tlie  trustee  or  previously  received  by  the 
trustee,  and  converted  to  his  use,  the  following  f.ro- 
visioiis  shiill  apply:— (o)  All  lights  and  pri\-ileget 
c.»nfene.l  by  luiy  statute  of  limitations  shall  bi^ 
enjoyed  in  the  manner  and  to  the  like  extent 
they  wotdd  have  been  enjoyed  in  such  aetion  or  other 
jiroceeding  if  the  trustee  or  pt  rson  claiming  through 
him  ha<l  not  been  a  trustee  or  jKreon  claiming 
through  him.  [h)  If  the  netion  or  otlicr  procer-liiis: 
is  brought  to  rooover  money  or  other  property,  and  is 
one  to  which  no  eadating  statutes  of  limitatiaiu 
apply,  the  trustee  or  penon  daimins  through  biai 
shall  be  entitled  to  the  benefit  of,  and  be  entitled  to 
plead  the  liipsc  of,  time  as  a  bar  to  sui  h  action  or 
1  other  proceeding  in  the  like  manner  and  to  tlie  like 
'  extent  as  if  the  daim  had  been  agjiinst  hiui  in  ;ui 
action  of  debt  for  money  had  and  received,  bat  so, 
nevertheless,  that  the  statute  shall  run  against  a 
niarri«Hi  WOUtan  entitled  in  possession  for  her  sepa- 
rate use,  whether  with  or  witlxmt  a  restraint  upon 
anticipation,  but  shall  wl  lien^in  to  run  against  any 
beneficiary  unless  and  until  the  interest  of  such  bene* 
fidary  shall  be  aa  intetesb  in  poaaessioai.'* 

BOMBR,  J.— The  short  question  I  have  to  decide  is 

this.  The  trustees  having  trust  money  in  ihoirpOS- 
session  invest  it  on  mortgage.  It  a])jjoarH  that  the 
mortgagor  had  jirc^viously  mortgaged  tliat  jirojieity 
to  a  bonk,  or,  at  any  rate,  that  the  bank  h»<l  a  charge 
npon  the  property  for  a  debt  due  by  the  mortgagor 
to  them.  One  of  the  trustees  is  a  partner  in  tht»t 
bank.  The  money  advanced  on  mortgage  by  the 
trustees  is  by  the  ilirection  of  the  mortgagor  pai'l  to 
the  bank  in  discharge  of  the  balance  duo  by  the  uiert- 
g  Igor  to  the  bank.  The  case  made  by  the  benefician,- 
iL^intA.  the  trustees  is  that  an  insufficient  security 
was  taken  for  tiie  tmst  money.  The  security  taken 
was  within  the  authority  of  the  tnistecs.  The  only 
couiplaint  is  that  the  property  was  not  of  sufficiently 
high  value.  It  is  admitted  that  the  trustee,  who  w;H 
also  a  partner  in  the  btuik,  in  tiiis  matter  was  u  t 
guilty  of  fraud  or  fraudulent  oondnet  The  only  h.  t 
complained  of  is  that  of  nogliganoe  on  the  part  ot 
the  trustees  in  not  seeing  that  the  security  was  ampie> 
ruder  those  circumstances,  the  transaction  hs\-ing 
taken  plwoff  in  lb<8,  to  this  claim  by  the  beueticiary, 
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Kcdoa  8  of  the  Trustee  Act  of  188S  w  plwuUnl.  mn\  I 
bvi'  to  ilet<»niiino  whether  that  section  applies. 

Xow  it  applies  to  evorj'  uctiou  or  other  procoo'ling 
igsivt  a  trustee  or  auy  persou  cliiiuiiiig  through  him 
tswpt  in  oertaiu  Hix-cided  exceptiuiu.   The  seotioa, 
tLerefon.  does  u])ply  to  thiB  section,  unless  the  plain- 
tiff  shows  that  her  chiim  is  one;   of  thi'   cxi  i'jit>  <I 
dains.   I  torn  to  the  exceptions  to  sih>  wiiuthor  this 
puticolar  daim  by  the  plaintiff  is  or  is  not  excoptod. 
Itappeat*  to  me  it  isBot  exoepted.   It  is  not  a  claim 
foaaded  upon  any  fraud  or  frandnloat  broach  of 
•n:st.    Tt  is  not  to  recover  trust  property  or  the  pro- 
ii>dj*  ut  trust  property  still  rotwinei  hy  the  trustee, 
iiiris  it  in  my  juJirtnont  to  recover  lvu<l  pr.ij^erty  <jr 
tiic  proceeds  of  property  previously  reooived  by  the 
txuftfK)  and  oonverted  to  hu  ase.   in  my  judgment  it 
would  be  a  perversion  of  the  lun^ag'e  used  in  that 
wctinn  if  I  were  to  hold  that  such  a  traiisactiou  as 
Iw  ing  an  hout  st  transaction,  was  to  be  treated 
'■^^  n  convtffiuon  by  the  trustee,  who  happened  to  be  a 
;  iirtTier  in  Am  bsink,  of  the  money  lent  on  mortgage 
to  bis  own  uw.  In  ny  judgment  it  is  not  a  oooTer- 
flon  to  his  QM.   The  arnrameot  of  the  plaintHf  in  this 
would  amotnit  to  this,  that  if  trustees  advance 
til  i  fv  on  a  transf.  r  of  a  mortgage,  and  it  happened 
t!i:it  one  of  the  transferors  was  also  one  of  the  trustees, 
(ho  transaction  being  a  simple  transfer  of  mortgage, 
ia  tliat  case  you  onght  to  treat  the  tmsteo  who  hap- 
]"Tn^  to  be  one  of  the  transferors  as  havini»  recoivcil 
the  trust  money  and  (  onvertt;d  it  to  his  own  use.  In 
niy  jufl£riij<  nl  that  is  not  what  is  meant  by  tli is  sec- 
tiuo.   I  thiuk,  mthiu  the  meaning  of  this  section,  it 
is  not  posidble  to  say  that  such  ft  transaotion  as  I  have 
to  deal  with  in  this  case  was  a  case  of  conversion  by  a 
trostee  to  his  own  use.    I,  therefore,  hold  that  the 
"■vfir.n  applies  ;  and  it  follows  tliat  in  the  defendant 
MikMon'a  case  also  the  action  must  be  dismissed,  and 
diioiiaed  wi^  coeti. 

Solicitora  ftar  the  plaintifi^  CamjpiMl,  Beevetf  <fc 
fkKdton  tor  lite  deftedant  Meroer,  ffoUam,  Son, 

C"*cunl,  «t"  Hnichsleij. 

(Solicitor  for  the  defendant  Mason,  //.  W.  Davie, 


Vtlb.  9. 


Q.  n.  Div.  ) 
(Lord  Coleridge.  C.J..  [ 
and  Cave,  J.)  ) 

ScsuiEBa  I'.  HoutoKX  District  Board  of  Works.  («.) 

Mfiroftalis — Street  traffic — Expmwre  of  good*  for  »ulc 

in  ^trent  —  f  'uKft  rinnnfjtrA  —  luatit.ti'sti  ut  inm  tincitts-— 
fmfilitti  rtiuitl  —  j"  f it'll.  <•.  xji.i:,  ji,  (J.> — Mitni- 
}.  liian  .Strffts  Art-,  ISUT  ,j{0  ,1  .Jl  I'id.  c.  134),  «, 
t»d  Ibea  (ai  <fr  32  I  kt.  c.  o),  «.  l—Mttromdh  /Wice 
Act,  1899  (2  <fe  a  Viet.  e.  47),  «.  74. 

jTkf  proi'i-iii'iit  containul  in  thf  M<1r'ij'"lit<tu  Slrrit* 
i<t$,  1867  i»tdion  6}  and  18U8  {tecttoii  1),  a«  to  the 
^pogit  9/  ^ood»  in  «tnet»  and  for  tlte  regulaiim  of  the 
iifin^ts  of  eoftermontjrra  find  itinerant  traders,  are  in- 
•nfi'.tent  with  the  puivera  given  to  metropolitan  hirat 
nf/i'/riti'  i  /•>/  iirtioti  6j  of  57  (Jeo.  3,  c.  .d  ir.  [.Michml 
\ufjel'i  Titiili'T^i  Art')  to  order  the  remoKil  <>/  tjuud*, 
irrowa,  it  '..,  from  carriagewayt  and  fK-tirai/s ;  fhiit 
vtion  ia  thrrcfort  impliedly  repealed  so  far  as  it  ajftcts 
>si<mumtjer8,  and  a  cmvidion  of  a  eottermmger  fur  an 
feit'x  under  it  cunnot  6*-  tnntaintd. 

Co^  »itated  by  a  metropcditan  polioe  magiatiato. 
The  facts  were  diortly  ee  follows :— The  appellant 

\a.)  Kcportcd  bjT.  B.G0L(|DBOUN  Dill,  Eii(^.,  Bar- 


was  one  of  a  number  of  eostermongfers  who  had  for 
many  yi'ars  i  arried  on  their  Imsiness  in  a  street  within 
till.  iliNti i  t  of  the  respondents.  He  was  required  by 
I  J  . ,  vpouilents'  officers  to  n  uiovt^  liis  barrow  and 
goods  from  the  street,  and  upon  his  refusal  to  do  80 
he  was  suunnoned  before  the  magistrate  nnder  section 
I'.')  <if  .^T  Uou,  3,  e.  xxxix.,  und  convieteil.  The 
ma^istiatc  imjiosed  a  nominal  tine,  and  ntated 
this  cas  •  Id:  the  <ipiiii ju  of  the  court.  The  question 
to  be  decided  was  whether  the  section  under  which 
the  ap^iellant  was  oonvioted  was  still  itt  loroe,  or 
whether  it  had  been  impliedly  repealed  by  latrr 
le^slation  dealiu(^  with  the  same  subjeot.  The 
following?  are  the  i'liactmeuts  referred  to  in  the 
arguments  and  judgments. 

oi  Gcro.  3.  c.  xxix.  (commonly  known  as  Michael 
Angelo  Taylor's  Act),  s.  05.  which  provides  UnUr 
alia)  that  if  any  ]»ers()n  shall  place,  or  cause  to  be 
]d:ii  rd.  in  or  ujHin  any  of  the  eairiage  (jr  fi)0tways. 
in  any  tttreotii  or  public  places,  in  any  district  within 
the  juris<liction  of  the  Act,  any  stall,  board,  wares, 
merdiandise,  or  ooods  of  any  kind,  or  any  coooh, 
wheelbarrow,  handbarrow,  Ac,  (exci  [it  licensed  hach- 
wy  cuacheh  jind  except  for  the  lu-cegfiary  time  of 
loailinjj  or  unloading,  takin>^  up  or  setting  do\ni 
farts,  ».Ve.)  and  shall  n  d  immediately  remove  all  or 
any  of  such  ntattLi  s  or  things  being  thereunto  required 
by  any  person  up[»>intcd  by  uie  oommissionera, 
tni<tifs  or  other  ;ji'isoiis  haviui^  control  of  the  ]>ave- 
uiiuts  in  the  liihtiiot,  tlu'U  tiiu  person  ofl'i  iiding  and 
till-  owiirrof  sueh  matters  or  tliint^s,  and  tin- employer 
i  of  the  person  so  offeudin^j^,  may  bo  summoned  mdore 
,  justices  and  convicted  ia  a  jirnalty;  and  power  is 
I  given  to  the  persons  appointed  by  the  commissioners, 
;  &c.,  without  any  warrant  or  other  authority  than  the 
I  Act  to  seize  any  such  stall,  board,  goods,  ban  ows,  ike, 
and  di  al  th  rewith  iu  the  manner  specified  in  the 
section. 

The  Metropolitan  Streets  Act,  1867,  which  deals 
with  snbstaatially  the  same  district  as  that  dealt 

with  by  Mi<  hacl  Angelo  Taylor's  .\ct,  and  provides, 
scrtion  0,  "  Xo  goods  or  other  articles  shall  be 
allowei]  to  rest  on  any  footway  oi  other  p»ut  of  a 
street  within  the  general  limits  of  this  Act,  or  be 
otherwise  allowed  to  cause  obstruction  or  incon- 
venience to  the  passage  of  the  public,  for  a  longer 
time  than  may  Ix"  absolutely  necessary  for  loading  or 
unloading  such  ^'ouds  or  other  articles.  Any  |.erson 
doing  auy  act  iu  contravention  of  this  section  shall  bo 
liable  for  esch  offbuce  to  ft  pmalty  not  eacoeeding  forty 
shillings. 

For  the  purposes  of  this  Act,  the  Burfaoe  of  any 

sjiae<>  ovi  r  wliiiili  tlic  ]iaV)lic  have  the  right  of  way 
tliut  intervem-s  in  any  street  within  the  general  limits 
of  this  Act  between  the  footway  and  the  carriageway 
sli.ill.  notwithstanding  any  olaim  of  any  person  by 
pi  ription  or  otherwise  to  the  deposit  or  expoeitre 
for  side  r.f  uny  {.'O.ids  or  other  articles  oneooh  enrfaoe^ 
be  ilcomed  to  be  pail  of  the  footway." 

Section  27  :  "  .Vll  powers  eonfi  rred  by  this  Act 
shall  be  deemed  to  be  iu  addition  to  and  not  in 
derogation  of  any  other  poweta  conferred  by  any 
othf>r  Act  of  Piu-liament,  and  any  such  other  powers 
njay  be  exercised  as  if  this  Act  had  not  passed." 

Sectitm  L's  :  "  Tin's  Act,  so  far  as  is  consistent  with 
the  tenor  thereof,  shall  be  construed  as  one  with  the 
Acts  relating  to  the  Mietn^KiJitftn  polioe  and  to  the 
City  police." 

The  Metropolitan  Greets  Act,  1867,  Amendment 
Act,  1868,  wlueh  pdcvrides— 

Section  1 :  "The  sixth  section  of  the  ^Metropolitan 
Streets  Act,  18*37,  prohibiting  the  deposit  of  goods  in 
the  streets,  shall  not  apply  to  costermongers,  street 
hftwken,  or  ittnenrnt  fxeden,  eo  long  as  they  canv  on 
their  business  in  accordance  with  the  regulations  from 
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time  to  lime  nuide      the  oommiarioner  of  police, 

with  the  approval  of  thf  St-cretarj*  of  Stute ;  and  so 
much  of  thf  (uiiii  sbtth  suction  tw  refers  to  the  surface 
of  any  space  that  iutorveties  in  miy  street  between 
the  footway  and  the  carriageway  us  hereby  rcjicaled." 

The  Uetropolifl  Police  Act.  1S39  {2  &  3  Vict. 
0.47X  *•  74:  "loathing  kanm  oantauMd  abaXL  be 
ooBMiued  to  premt  soy  peraon  from  lieiii^  indfasted 
for  any  indictable  offence  made  punishable  on  sunimary 
conviction  by  this  Act,  or  to  prevent  any  person  from 
beinff  liable  under  any  other  Act  or  Acts  to  any  other 
or  higher  penalty  or  punishment  than  is  provided  for 
sueh  offianoe  by  this  Act,  so  nevertboless  that  no 
person  be  pnnisned  twice  for  the  same  offence." 

Fretlfrirk  Lou>t  lor  theaopellnt. — ^IhoooaTiotion  was 
wrong.  The  provMons  of  section  65  of  Mlbhael  An^^elo 
Taylor's  Act  are  inconsistent  with  later  lejrislatiuu 
and  are  no  li>ugcr  in  force.  When  that  Act  was 
passed  (1817)  the  Metropolitan  police  were  not  in 
existence,  and  the  duty  of  regulating  street  traffic 
was  cast  upon  the  looal  boiuraU.  Afterwards  that 
duty  WM  given  to  the  police,  and  the  Metropolitan 
Streets  Act,  1867,  s.  6,  gives  Ample  powers  to  deal 
with  obstructions  to  traffic  Ity  itltieruiit  vcmlors. 
It  cannot  liave  Wen  intended  that  these  powers 
should  exist  side  by  side  with  the  powers  given  to  the 
local  authotitiee  by  Michael  Angelo  Trior's  Act ; 
that  Aot,  fluiralon,  so  fiir  as  it  dmb  with  tiie  name 
subject  matter  ai  the  Metropolitan  Sfn  i  t>  A<  f,  \  x>\~ , 
must  bf  taken  to  have  been  repealed.  Tliis  is  niudo 
clearer  still  by  the  Act  of  the  following  year  (Metro- 
politan Streets  Act,  IStiT,  Amendment  Act,  18G8) 
Motion  1  of  which  relieves  costormougers,  &c.,  from 
the  penalties  of  aaotioa  G  of  the  Aot  of  1867,  provided 
that  they  oomply  with  the  police  regulations.  If  the 
penalties  irnjinsi  il  by  Michael  Angelo  Taylor's  Act 
for  the  same  ofi'ences  had  still  been  in  force,  rehef 
would  have  been  given  against  them  also  by  section  1 
of  the  Act  of  1868.  That  aectton  was  meant  to 
prevent  interferenoe  with  the  trade  of  oostermongers 
so  long  as  they  conform  to  the  police  regidations. 
The  police  regulations  exist  (see  Archibald,  Police 
Guide,  p.  and  have  been  conformed  to  by  the 
appellant.  In  Fi>rt>/inu  v.  'flu  I'tdry  «/'  St.  Mnttfu  ii', 
Jidhnal  thf  in,  [1891]  'l  Q.  B.  170,  ^!)  W.  R.  Dig. 
125,  the  Court  of  Appeal,  oTemiling  The  Ytriry  of 
8t.  Martf,  IilingUm  (Tomfman,  2S  Q.  B.  D.  154, 
held  thiit  s.  ction  72  of  Michaiol  Anjrelo  Taylor's 
Act  which  deals  with  the  removal  of  jirojections 
from  the  fronts  of  houses  had  been  impliedly  re- 
pealed bv  section  119  of  the  Metropolis  Maxia^- 
ment  Aot,  1S55,  which  deaU  with  the  aame  tabjeot 
matter.  Braddey  y.  The  Vntn/  of  St.  Mary,  Battertea, 
38  W.  K.  28,  23  Q.  B.  D.  48ti,"a  decision  on  section  65 
of  Michael  Angelo  Taylor's  Act,  is  no  authority 
gainst  my  contention,  as  the  later  l^pslatiou  upon 
tiM  labjeot  waa  not  faranght  to  the  notioe  of  the 
court, 

Peih  {Coiirthorpe  Munrot  with  him),  for  the  respond- 
ents. —  The  conviction  was  right.  There  is  no 
inoonustency  between  section  65  of  Michael 
Angelo  Taylor's  Aot  and  tiie  later  Acts  which 
have  been  referred  to.  There  is  no  reason  why 
the  poHce  and  the  vestry  or  other  local  autliority 
should  not  have  concurrent  pnwers  for  the  regula- 
tion of  street  traffic  and  the  removal  of  obstruc- 
tions. MoreOTar,  powers  existing  under  other 
Acts  an  SKpceMly  saved  by  ssotioii  27  of  the  Aot  of 
1867,  and  there  in  a  simflar  saving  of  oflfenoee  and 
penalties  under  other  Acts  contaiuotl  in  sis  ti oti  7  !  of 
the  Metropolis  Police  Act,  18;{;*,  an  Act  witli  which 
the  Act  of  ISO"  (»««e  section  "28)  is  to  l>e  construed  as 
one.  That  section  shows  that  the  T legislature  oontem- 
platadthepo8ribilil7(in  the  afaaenoe  of  enactment  to 
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tile  oontrary)  of  a  person  being  pmiidiad  nadar  the 

Police  Act,s  and  also  untler  some  previous  Act  fortbs 
same  otfence.  /{nir/./ei/  v.  Thf  W^irii  of  .St.  .Vary, 
Ua(t'i<  <t.  is  '111  express  <lecisinn  tliiit  tiie  pi)«'f>r  of 
seizure  contained  in  section  65  of  Michael  Angelo 
Taylor's  Aot  can  still  he  put  in  foroe. 

Lord  OoTjnmHiB,  C.J.— I  am  of  opinion  Ost  ^ 

miigistr  ite  was  wrong,  and  that  the  appellant  otight 
not  t»)  have  been  convicted  under  this  section.  The 
question  is  whether  the  provisions  of  the  Metropolitan 
Streets  Acts,  1H67  and  18GM,  are  or  are  not  substan- 
tially inconsistent  with  the  provisions  of  seetioo  65 
of  Michael  Angelo  Taylor's  Act.  I  am  of  opiniaa 
that  they  are  substantially  inconsistent  with,  and  that 
therefore,  according  to  well-establislie*!  rules,  th'-y 
amount  to  a  repeal  of,  the  earlier  enactment.  f5«?ctiou 
6<3  of  Michael  Angelo  Taylor's  Act  provid^l  very 
stringent  regulations  nnsoting  the  tnde  of  ooster- 
mongers and  others  within  Units  whidi  arsnssily 
coextensive  with  ffie  district  to  which  the  Mrtro- 
politan  I'olifi:  Ai  ts  njijily.  At  the  date  of  that  Act 
the  Metfi  )]>■  ilitaii  ilio'  iliU  not  i^xi-t ,  und  the  authority 
having  control  over  the  pavements  in  the  district  was 
thct  body  entrusted  with  the  exercise  of  these  powen 
which  are  of  a  very  strong  character.  Barrows  sod 
goods  may  be  seized,  and  summary  proceedings  msy 
be  taken.  l)<>th  against  the  costenuoiigers  and  iigainst 
other  persons.  We  are  not  concerned  to  say  whether 
the  liability  of  other  persons  to  these  proceedings 
remains ;  we  are  dealing  only  with  the  liability  of  the 
costermongen.  Hmd,  many  years  after  the  beginaiBg 
of  the  present  reign,  the  Metropolitan  Streets  Act. 
18(J7,  was  iMtssod,  with  the  provisions  contained  in 
section  6  for  the  r.  strnint,  if  not  for  the  total  abolition 
of  the  business  of  costermongers.  Under  that  section 
prooesdings  may  be  taken  against  some  of  the  «un«> 
persons  as  may  be  proceeded  against  undsr  MioluMl 
Angelo  Taylor's  Act,  and  it  might  be  a  qnestioii 
whether  the  two  enactments  oould  co-exist ;  bot 
section  6  of  the  Act  of  1867,  wjis  itself  altered  by  the 
Act  of  the  following  year.  [His  lordship  n  nl 
section  I  of  the  Metropolitan  Streets  Act,  l')(>7, 
Amendment  Act,  1868.]  These  sections  seem  to  me  to 
be  plain,  and  if  they  stood  alone  I  think  there  could  be 
no  question  that  they  impliedly  repeal  these  provisioos 
of  Michael  .\iip'](>  Taylor".s  .•\et :  they  deal  with  th.- 
same  subject-matter,  and  create  a  different  offence  Jtu  i 
a  different  procedure  with  respect  to  it,  and  therofon 
upon  the  owaiest  nrinoiplas  they  must  be  held  to  have 
repealed  tiie  earner  enactment.  If  they  did  not, 
nothing  oxmld  be  mure  imfnir  or  entrapping  than  this 
Lit4^«r  section;  it  dirt-ct^s  the  eust^^'riuongors  to  carry  on 
their  business  in  ac'cnnlanee  with  the  re«iuirement<i  of 
the  puUce.  It  is  not  Bugg(>.st(Mi  that  these  ooster- 
mongers have  not  dcM  80,  but  it  Ls  said  that,  in  spite 
of  their  having  dene  so,  the  local  m'^'^^^J'^  | 
interfere  and  oonHsoate  their  goods.  "Hiereluie,  n  ' 
these  tsvo  sections  stood  alone,  I  should  ^uy  that  tho 
iiiatter  was  too  plain  for  argument.  But  it  is  Kiid 
that  they  do  not  stand  alone,  but  that  in  the  .\ct  ut 
1667  there  is  a  section  which  keeps  alive  these 

})rovisions  of  IGdiael  Angelo  Taylor's  Act.  [ffis  I 
ordship  read  section  27  of  the  Metropolitan  Streets  | 
Act,  1807.]  To  that  contention  I  think  there  are  two 
aiisw.  !-.  Tie-  first  is  that  the  word  "  powers"  m 
that  seetinn  must  mean  ])ower8  conferred  by  another 
Act  upon  the  same  persons  as  had  powers  oonferred 
upon  them  by  that  Aot— that  is,  the  polios;  and  if 
that  be  not  a  sufficient  answer,  then  I  say,  ssoondly, 
that  sec-tion  G  of  the  Act  of  1S(J7,  as  qualified  by  th*" 
Act  of  the  following  yenr.  is  a  distinct  provision  thM 
a  costermonger  may  carry  on  his  busines-s  ace^^nhn^' 
to  certain  regulationa,  aud  I  cannot  persuade  myself 
Umt  tiwt  aKjitasi  enactment  is  not  te  pim&  Mgi^ 
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Hie  p'oend  enactment  contained  in  section  27.  Again, 
it  was  argaed  that  section  "4  of  the  Metropolitan 
Police  Act,  1839,  pn-aervt'S  these  provisions  of 
Micha«l  Angdo  Taylor's  Act.  That  fa  HI  Act  which 
ink  with  the  police  and  their  powan  and  dutiea 
boa  beginning  to  end.  [Hia  loHampTeadieottoii  74.3 
Hy answer  to  timt  iiri:iim<>iit  must  be  tho  stiup  as  my 
unver  writh  rt>sjM  ct  t<>  s<x;tioii  27  uf  tlio  Act  of  iSiiT. 
The  section  must  in  rf'jwoimblo  fiiiriioss  Ix-  taken  to 
rrfer  to  penalties  for  offences  in  which  tho  police  are 
th«  proflecutorB ;  and  if  thatTiewis  not  correct,  then  I 
tiuBK  that  the  governing  statute  is  the  latest  one,  and 
ttstso  far  as  any  provisions  of  earlier  Acts  are  in- 
ooMistent  with  tho  clear  provisions  contained  in  the 
Uti-r  Xcts  they  most  be  taken  to  be  impliedly  repealed. 
Tbm  fore  I  think  that  the  oottTietloii  was  wrong,  and 
DOft  beqaaahed. 

Cate.  J. — I  am  of  the  same  opinion.  Tho  general 
rale  is  that,  if  therr  are  two  Acts  of  Parliament  which 
1.  nt.-uii  inconsi-itcnt  eiiacttiirntH,  the  furiner  enuctirient 
iiimpUedly  repealed  by  tlie  later  one.  The  repeal  is 
of  nana  imphed  and  not  expre^  from  the  nocessity 
of  the  OMB.  We  hara  to  see,  thoceiore.  whether  these 
kter  cnaetmanta  are  inconiMent  wifh  Michaul  Angelo 
Tsvlor's  Act.   It  is  not,  so  far  M  I  am  avare,  ex* 

pii-wly  referred  to  in  them. 

Tilt'  appelliiiit  in  this  caae  has  comtuitt«d  an  ofTeuoe 
a^nst  section  Ho  of  Michael  Angelo  Taylor's  Act, 
md  proceedings  have  been  taken  against  him  under 
that  section.  What  be  has  done  would  also  bo  an 
oiience  under  section  6  of  the  Metropolitan  Streets  Act, 
l"><i7.  Now  these  two  enactments,  S"  f:ir  us  they  npi)ly 
to  the  same  offence,  provide  different  punishments  and 
diflcrent  prooedure :  th<*y  thereuire  could  not, 
Mondiag  to  general  rolea,  atand  together:  see 
Ftftmeme  t.  Virafra  of  8t,  Matthew,  BeMnol  fheen. 
Rot  we  must  look  at  the  whole  of  the  lefpslatinn, 
ind  see  whether  the  earlier  enaetment  was  inti'U'li'd 
•  "-tan  i  t,»f^ether  with  tho  later.  St  tion  74  of  the 
Metropolitan  Police  Act,  1839,  is  intended  to  be  read 
into  tue  Act  of  1867,  and  I  think  tliut  that  shows  the 
intsntionof  the  Legiaktnre  to  have  been  that  theae 
prorkiona  of  IDebael  Angelo  Tayloi's  Act  should 
ttand  iiile  by  *i>1f  wi'h  the  Act  of  l^(u. 

I  do  not  fee]  jin  sHe<l  in  the  same  way  by  section  '21 
"f  the  Act  of  l  S(i7,  because  I  am  clearly  of  opinion 
that  the  word  "  iM>wer "  in  that  section  does  not 
tpply  to  tbc  duty  cast  upon  the  anthoritiea  who  are 
ititnute<l  with  the  care  of  streets  to  take  proceedings 
iffainat  offenders  against  the  provisions  upon  that 
witject.  Instances  occur  in  the  Act  of  jMjwers 
exercisable  by  the  police  to  which  section  27  can 
ititr;  there  are  (kowers  for  the  regulation  of  stage 
cstriana  and  advertiaements  and  othw  matters,  and 
I  thidt  thnt  these  are  the  powers  intended  to  bo 
rtferre*!  to  in  the  section,  and  not  powers  to  proceed 
*«ainst  offenders.  If  I  wanted  any  corroburution  of 
'tint  view  I  tind  it  in  section  74  of  the  Act  of  183i>,  and 
I  think  that  it  is  not  necessary  to  construe  section  27 
oat  of  its  proper  meaning,  becatise  section  74  of  the 
earlier  Act  was  in  exist^ce  and  provided  for  the 
ttving  of  penalties  and  proceedings  under  other  Acts. 

If  the  legislation  stood  there  I  could  not  have  got 
ijrT  the  provisions  of  swtion  74  of  the  Act  of  183U; 
liat  then  there  i-  s.  .  tmii  1  uf  the  Act  of  1868.  Now 
ii  the  Legislature  had  intewled  that  costeimongers 
^riio  ooaiplied  with  the  resalations  ismed  by  the 
police  should  not  l>e  liable  to  the  comparatively 
mild  penalties  of  the  Act  of  1S(I7,  but  should  still  be 
Hit;  le  t<>  the  severer  penalties  "f  Michtiel  Angelo 
Taylor's  Act.  we  should  have  b^'en  obliged  to  give 
*Stci  to  that  extraordinary  provision.  But  the  Act 
do(s  not  sav  that.  £Hia  loidahnt  md  aaotioii  1  of 
thilfetropoiitaB  BtrM*i  Aflk,  IMT.  ' 


i  StjH.]  I  think  that  that  provision  is  m  inconsistent 
with  the  provisionsiif  Michael  An;j;elii  Tiiylnr'^  Act  that 
it  is  impossible  that  they  should  stumi  together.  It 
would  be  monstrous,  to  mjr  mind,  that  they  should,  and 
I  oaonot  bring  myaelf  to  think  that  tho  Lecpalature  gave 
the  ooetermongers  this  boon  with  one  hand  and  took 
it  iiwuy  with  the  other.  It  would  be  must  misleading 
to  them  that  the  Legislature  should,  by  the  enactment 
containcil  in  section  1  of  the  Act  of  lS(>s,  tempt 
them  to  invest  their  money  iu  barrows  and  goodtt  in 
order  to  avail  tbemselvaa  of  the  permission  given  to 
them  by  that  section  to  carry  on  their  busineas  in 
accordance  with  the  police  regulations  if  they  arc  at 
any  moment  liable  to  have  their  property  swent  awriy 
by  the  loc4il  authority.  This  result  woulii  be  so 
monstrous  that  I  have  no  hesitation  in  saying  that 
tho  later  legislation  is  inconsistent  with  Michael 
.\ngelo  Taylor'a  Act,  and  that  tins  eonviotion  under 
that  Act  was  wrong. 

-I /'If  III  iil'luiri  ■/. 

Solicitor  for  tho  appellant,  .4  rfAar  ^<>ii0loN. 
SoUdtor  for  the  respondents,  MaUkem  H.  Hatf, 


Q.  B.  Dir.  1  Feb  8  10 

(Lawnince  and  Collins,  JJ.)  / 

PHAKMArEmCAL  iSoclKTY  r.  PiPER  &  Co.  (a.) 

I'liitrmttri/  Alts  -  Salt  <>/  jMiis),u  —  Coin}totiiiil  or  iiudiciur 
,  i,,it„i„ii,<i "  fivUon  "  I'dh  iif  ini'liriiit " —I'harmoeg 
Art,  ISGS  (31  .t  32  n,  t.  r.  120.       1.      l  '>-  ^^>- 

I  />*(/  tlif  P/iuriniu-i/  Acf,  ISfJS,  trrlmu  2,  crtaul  urticlrt 
'  sj.-'^iuil  in  J\irt  2  of  S<  lit<iiilf  A  to  the  Ad,  ivhich  iw 
duiie  opium  and  all  prejMratiomf  of  ti/iimn  and  chlom- 
/orm,  are  deemed  fe  he  poi$om  within  ih>-  mtnuiuy  of  the 
Ad  ;  and  by  sediona  1  and  Id  it  it  made  uiilawftU  far 
p,  rsntis  to  kfrf)  opt  u  shop  far  the  retailintf,  di*pen»ing,  or 
'■i'iii]H'iiii(iiiii/  y/i  i  sn(/<  II III)  1.1  till  If  itrt  i  linnistjs  er  driujijinti', 
and  dull/  i  ii/i.dfr'd  inidi  r  tin  .Irf,  iiudrr  a  penalty  uf  £o 
\  for  nu  ll  vff>  are.    Ihj  »r<  ti"ii  Ki  mrthiuij  in  the  Act  it  to 

interfert  with  the  dealing  in  "  patent  medicine." 
'  The  appetftmU.  utko  mre  not  qualifieil  person*  wUhiu 
I  thr  iiiifiiii)iff  if  tlir  Alt.  Held  iivr  the  ronider  a  haif-wnee 
bottle  i)f  cliliirndi/iir.  It  propridarif  mnlirine,  which  con- 
tiiinrd,  amoiii/nt  ntlter  ini/v-diridi.  one  ijniinof  wrphine, 
the  active  priw  iple  if  uninm,  the  evidence  Iteing  that  leM 
than  that  quantity  haa  been  known  to  be  fatal  to  an 
adtitt,  hut  that,  if  taken  ateonUiMf  lo  the  directime,  the 
dote  urould  not  be  so  to  an  adtM,  hut  might  be  to  an 
infant. 

In  an  aciimt  ayainst  the  apjullantu  to  reewer  a  penalty 
under  seefioa  15  yor  a  breach  of  the  prwtieiau  ef  ike 
Ad. 

ffad,  that,  inaemaeh  ae  the  arUeh  aoM  ly  Mem  con- 

fill  III  d  one  if  the  scheduled  poieon;  itwat  a  poitm  within 
till  m-nniiiijif  the  Act,  and  it  wat  immaterial  that  it 
did  ukI  ri.ii^isi,  or  toos  net  eemfoanded,  iff  the  eeheduM 

piilMins  alone. 

lleld,aho,  that  itwait  not  a  "patent^'  w/e  i  .■■",'/,;„ 
the  exemption  in  tedivn  16,  which  applied  excluaivttu  to 
nmUeinee  yndedei  fty  the  tettere  patent,  and,  ^ere/ere, 
that  Oie  appeOante  were  liaUe  tr>  the  ]>enalty. 

Appeal  from  a  decision  of  lus  Ilonour  Judge  Enoicia 
Hacon  at  the  Bloonisbury  County  Court. 

The  plaintiff  Bue<l  the  defendants,  who  were 
grocers  carrying  on  business  in  Warwick-street, 
fimlico,  as  follows:— "To  penalty  incurred  on 
the  16th  of  October,  18U2,  in  keeping  open  shop  for 

(a.)  Beported  bj  John  P.  Mbllob,  Biq.,  fiarriater* 
at-Law. 
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retailing  oUorodyue  which  contaiaed  poisons,  to  Mrit, 
opium,  or  a  preparation  of  oinom  and  dbloroform,  or 
one  of  the  aaid  poiaont,  oomtrary  to  the  proviaioiiia  ol 
the  Ffaarmaoy  Act,  1868  (31  ft  32  Yiot.  o.  121),'* 

and  the  imioimf  of  thi-  iiciiiilty  olaiiiUMl  was  £.1. 

Tho  following  iirc  the  miilcrial  jiruvisions  of  the 
Phanuacy  Act :  — 

By  section  1  it  is  enacted  that  it  shall  be  "  unlaw- 
ful for  any  person  to  sell  or  keep  open  shop  for 
retailing,  dispensin?,  or  coinpotindiug  junsdiis."  ., 
"  unless  such  person  shall  be  n  jiliai  iunccutical 
chemist  or  a  cheiniHt  and  drufr;;!-^!  \'.i:liin  tlio  mean- 
ing of  this  Act,  and  be  registered  under  this  Act," 
and  oonfom  to  the  ragolations  as  provided  by  the 
Act. 

By  section  2  it  in  provided  that  the  several  articles 
nanie<l  or  descrilied  in  Schedule  A  should  be  deemed 
to  ho  poisons  within  the  memiiip:  of  the  Act. 

Schedule  A  is  divMul  into  two  parts,  and  in 
Port  IL  are  included  "  opium,  and  all  preparations 
of  opium  or  of  poppies"  and  "chloroform. 

Sri'tion  15  provides,  iiittr  <tli'i.  lint  "  unv  ji-'ts'iii 
who  shall  sell  or  keep  an  open  shop  lor  the  retailing, 
dintansiiig.  or  compounding  poisons,"  &Cm  "not 
bwig  a  duly  registered  pharmaoeatioal  chemist  or 
chemiat  and  druggist,"  sc.,  sball  for  every  sach 

ofl'ence  be  liable  to  i^ay  a  jirniltj  t>r  sum  of  live 
pounds,  and  the  same  may  be  sued  for,  recovered, 
and  dealt  with  in  the  manner  provided  by  tho 
Phannaoy  Act  for  the  reooveiy  of  penalties  under 
that  Aot,^  fto. 

Section  10  enacts,  iiifi  r  niri,  that  "  nothing  herein- 
before contained  shiill  exteul  to  or  interfere  with  .  .  , 
the  making  or  dealing  in  jcitent  nu'  lii  incs,  nor  with 
the  business  of  wholesale  dealers  supplying  poisons 
in  the  ordinary  oonrse  of  wholerale  dealing,"  ftc. 

Section  17  contains  rtgulafion-i  to  lie  tibserved  on 
the  sale  of  poisons,  and  proviUeH  that  it  shall  be  un- 
lawful to  sell  any  poison,  by  wholesule  or  retail, 
unlci«s  the  box,  bottle,  vessel,  wrapper,  or  cover  in 
which  such  poiiMm  is  oontained  be  distinctly  labelled 
with  the  name  of  the  article  and  the  word  poison  and 
with  the  name  and  address  of  the  seller  of 
the  poiscm ;  "and  it  shall  be  unlawful  to  sell 
any  poison  of  those  which  are  in  the  lirst  part 
of  the  Schedule  A  to  this  Act,  or  may  here- 
after be  added  thereto  under  section  2  of  this  Act, 
to  any  person  unknown  to  the  seller,  unless  intro- 
duced bysonn'  |ii m m  known  to  the  seller;  and  on 
every  sale  of  any  such  article  the  seller  shall,  Ix^fore 
delivery,  make  or  cause  to  be  made  an  cntiy  in  a 
book  to  be  kaat  for  that  purpose  stating,  in  the  form 
sat  f6rth  in  Bohednle  P  to  this  Act,  the  date  of  the 
■ale,  the  numc)  and  address  of  the  j.urchaser,  the  name 
and  quantity  of  the  article  sold  and  the  pur^xise  for 
which  it  is  stated  by  the  purchaser  to  be  reqtiired,  to 
which  entry  the  signature  ^of  the  purobaser  and  of 
the  person  (if  any)  who  introdnoed  him  shall  be 
affixed."  The  section  i)rovides  for  a  jienalty  for 
breach  of  the  section,  but  further  ]>rovides  that  "  the 
provisions  of  this  se<  tion,  which  are  solely  applicable 
to  poisons  in  the  first  part  of  the  Schedule  A  to  this 
Act,  or  which  require  that  the  label  shall  contain  tiie 
name  and  address  of  tho  seller,"  shall  nf)t  apply  to 
certain  articles  or  Sides  as  therein  mentioned,  "pro- 
vided such  medicines  be  labelled  in  the  manner  afore- 
said, with  the  name  and  address  of  the  seller,  and  the 
ingredients  thereof  be  entered,"  &o. 

It  was  proved  in  evidence  at  the  trial  that  tho 
defendants  had  sold  a  bottle  of  Dr.  Collis  lUowno's 
prejiar.ition  of  eldorodyue,  a  jn •  ijn  ii  t.u  v  lui  ilicine, 
over  the  counter  on  the  date  above  mentioned.  It 
was  proved  to  contain  ^  fluid  oz.  oi  cblorodyno,  which 
gave,  nnon  analysis,  one  grain  of  morphine,  the  active 
principle  of  opium,  but  the  dose  to  be  taken  by  an 


adult  person  in  accordance  with  the  directioiu  would 
contain  only  from  one-fortieth  to  three-fortieths  of  a 
pain.  It  was  stated  in  evideooe^  by  msdicsl  o^iciti  j 
uiat  ono-hnndredth  part  of  a  grain  of  noiphiiM  luA 

been  known  to  be  fatal  to  an  infant,  anfl  f  i^'lit-t  nth* 
of  one  gi-aiu  to  au  adult.    The  chlonxijno  was  ul»^ 
found  to  contain  a  small  amount  of  pnuaic  add,  vith  I 
treacle,  peppermint  and  ospsioam.  with  other  us*  i 
ascerteinod  ingredients.    The  medical  evideoM  vm  I 
further  tr>  )h<'  efTeet  that  no  chemical  in  the  mixtur- 
would  correct  the  effect  of  the  poison.    Tb(  liottli' i;i 
(luestion  was  stated  to  have  been  labelk-J  "{.ji'  iu. 
Evidence  was  also  given  on  behalf  of  thedefeadimU 
by  a  number  of  witnesses,  to  ttie  effect  thstttsawor 
proprietary  medicines  had  for  a  number  of  yesnWHi 
sold  as  "  patent  "  medicines,  that  in  fuurteen  ytm 

E receding  the  Aet  of  ISIJS  only  lifty  iiusiii.-iiKi  Li'l 
(3cn  patented,  and  of  these  only  tliirty  w»'r«  comi  li* 
patents,  of  whidl  only  four  contained  itoi^^u.  imi 
further  that  none  of  them  had  any  sale.  On  tk 
other  hand,  there  were  upwards  of  1,(h)0  itamp  or 
[,i . /{ji  irtary  mwlicincs,  si«Id  by  •>o]iie  :S<),(M)0  tionM^ 
persons,  of  whom  10,0(H)  only  were  chemista. 

The  learned  county  court  judge  held  that  the  aitid* 
sold  by  the  defendanta  was  a  wnaon,  and  that  it  vsi 
not  a  patent  medicine  within  wa  exemption  in  Nctka 

10.  and  u'li-ve  judgment  for  theplatlltifbfortbsptBatt^t 

The  defend.ints  appealed. 

//.  D.  Bomey,  for  the  appellant. — ^The  county  oooit 
judge  was  wrong  upon  both  the  groonda  of  lii  I 

decision.    First,  the  article  in  question  is  not  a  p3i« 
within  the  meaning  of   tho  Act.     It  is  s  a-'fi 
medicine  which  has  had  a  large  sale  for  forty  \<  »."^ 
and  although  the  Pharmacy  Act  was  passe  1  v: 
the  plaintiA  have  never  before  at(aeke<i  cl  • 
these  medicines  by  unqualified  persons.    Tl>*  'i\/fii\ 
of   that  Act  was  to  prevent   the   s.'Uo  of  ;«i»oai 
unmixed  or  in  such  mixture  as  to  be  simply  an  ("^K  t 
of  the  Act.    But  if  it  had  been  int«3nded'  to  indiia 
all  mixtures  containing  some  poison,  the  langu»g«jW 
the  Act,  instead  of  simply  naming  the  articles, 
naturally  have  been  framed  to  forbid  the  nl*  •« 
articles,  "  one  of  the  ingredients  <if  %vhi<  h  i«"  'K*  ' 
the  poisons  named.    If  the  decision  of  the 
court  is  right  un  inmv 


number  of 

commonly  sold  by  tradesmen  vrill  beoome  ^>*'^ 
poly  of  chemists :  such,  for  instance,  as  oontn  s 

slight  pioporti'iu  of  arsenic  or  cantharides.  Caalfl 
be  said,  moreover,  that  a  combination  of  two  p  i^cl 
producing  an  innocent  entirety  would  be  &  pji-s  ' • 
The  cont«itioii  of  the  appellants,  therefore,  is  tbu 
article,  to  be  a  *<pois(m^'  within  the  meaamg  of  tM 
.\ct,  must  be  substantially  the  same  jM)is  'n  :is  ai»>« 
those  named  in  the  8che<lule.  Sec^jmlly,  the  artiA 
sold  by  the  defendant  is  a  patent  medicine  within 
exemption  in  section  16.  The  earlier  Acts  deousi 
with  the  subject,  from  1763  to  1812.  qiohe  of  v>x^ 
medicines  as  theTi  sold  under  tho  authority  of  Itttfl 
patent  royal  or  the  Great  Seal.  They  also  spol»M 
nostrums  or  proprietary  medicines."  Bat  t« 
evidence  shows  that  by  degrees  the  number  of  thai 
sold  under  letters  patent  almost  disappeared  and  vsR 
supplanted  almost  entirely  by  tho  proprietary  ia?« 
cines,  which  incrciised  to  such  an  extent  that  bj"  th 
time  the  Pharmacy  Act  w;.-.  p  »«sed  the  term  *  p»t«t 
had  acquired  a  wider  signiticauce  and  popular  ntMl 
ing,  and  was  nniversalljr  understood  to  mdnde  H 
prietary  or  stamp  medicines.  For  this  reason  it  ^ 
not  considered  necessary  to  expressly  name  th*l>W 
in  the  section  exempting  ■  patent  lueilK;-"*^ 
Further,  the  disproportion  in  point  of  uumty  1'^=' 
so  great,  the  Act  would,  if  there  had  b€«n  an  ir*»< 
tion  to  limit  the  term,  have  exempted  only  iaed>cta| 
"  sold  under  letters  patent."    Aguin,  tnBA  «i*  < 
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icMOO  for  oonfiainff  tiw  nle  of  proprietary  medicines 
to  chcmintA :  h9  a  protection  it  would  be  wholly 
illiaory.  Cbomista  would  know  no  more  about  the 
c«:impo8ition  of  nuch  articlt>s  than  other  pfrsniia,  or 
wiwther  they  contained  poiiou,  and  would  be  unable 
to  comply  with  th*  ftqmnnento  of  section  1 7  m  to 
the  tutey  of  the  noewiwy  putioiilan  in  a  book  of  tho 
"mm^  "  Mid,  whieli  in  Siii  om*  mmu  poiaon, " 
or  taks  11m  ofliw  pwcwtfanw  praoribed  oy  tbat 


Polattd,  Q.C.,  and  T.  R.  Cfrey,  for  the  respondentn. 
— Hm  decision  below  was  right  on  both  points.  On 
;  point,  the  restriction  in  section  16  confining 


dM  nle  of  medicines  containina  jioisons  by  unquali- 
to  "patent"  neuoiiiee  dletfly  dioirs 


flat  It  wee  intended  to  netmui  the  nle  of  all  other 

nch  mc«licinc8.  But  according  to  the  arp;iimcnt  on 
the  other  side  this  proviso  would  be  unnoffSHary. 
Further,  when  the  Legislature  intends  to  exempt 
proprietary  medicines  from  tho  o])eration  of  nn  Act 
It  does  so  in  express  terms,  as  in  tho  Halo  of  Food 
and  Xhrnn  Aott  187A  (38  &  39  Vict.  o.  63).  It  is  not 
eoolflnded  tint  one  drop  of  poison  in  1 .000  gallons  of 
water  would  Ix-  a  iK)i9on.  [LaweakCK,  J.,  n-f erred 
to  Berry  v.  Uenderton,  L.  B.  6  a  B.  296,  18  VV.  H. 

lHg.74.3 

Bonaey,  in  reply. — ^Witb  reference  to  the  last  part 
of  the  azgnment  on  the  other  side  the  evidenoe  here 
does  not  ehov  Oat  the  article  was  a  "  poiKm,*'  bnt 
taif  tiini  it  wae  a  oompoimd  of  poison. 

Lawbakcb,  J. — Speaking  for  myself,  I  have  enter- 
tained oonsiderablo  donbt  during  the  course  of  the 
argument ;  but  those  doubts  are  now  removed,  and  I 
sm  of  opinion  that  the  appeal  must  be  dismissed. 

Ob  flie  first  question,  which  is  whether  %  person 
who  ie  not  a  dumiit  oeii  cell  ^fit^wiitg 
ooison,  I  haire  eome  to  the  oonehiibn  Unit  he  aennot 
It  is  important  to  notim  that  in  the  preamble  to  the 
statute  in  question  it  is  decliirtxl  that  it  is  "  expe<lient 
for  the  safety  of  the  public  that  persons  kfepiiijr 
Open  shop  for  the  retailing,  dispensing,  and  com- 
pounding of  poisons,  and  paMKNuVnown  as  bhemists 
and  druggista*  should  poaseas  a  eonqpetent  piactical 
loKnrledge  of  tfiflir  InuAieaB";  and  the  sections  of 
the  statute  proceed  to  make  provisioiiH  to  th.it  end. 
and  the  provisions  of  tho  liith  section  have  Imth 
called  to  our  attention  as  b<-ing  meet  material  in  this 
caae.  fThe  learned  judge  read  the  section,  and  oon- 
tboed:— ] 

The  question  hero  is  whether  the  appellant  was  such 
•  person  retailing  a  poison,  not  bmng  a  chemist,  and 
th.  reforc  liiihle  to  the  penaltii'H  sued  for  and  n'rovcreil 
in  the  county  court.  That  depends  upon  whether  tho 
1|yne,  which  forma  the  basis  of  the  action,  is  a 
and,  if  eo,  whether  it  is  or  ia  not  witiiin  the 
t  in  aaetion  16  applicable  to  patent  medidnes; 
for  it  is  argued  by  the  apiM-llatit  that,  whether  it  is  or 
is  not  a  poison,  he  is  nevertheless  entitled  to  sell 
it  as  being  a  "patent  medicine"  within  section  16. 
Now,  as  to  that  contention  it  is  material  to  note 
that  in  I2ie  achcdulo  to  the  Act  of  62  Geo.  3,  c.  150 
tiian  an  aevanl  hundred  patent  medioinee,  and  the 
Adt  apparently  contemplated  three  different  seta  of 
persons  a.s  Ix-Iti-.'  entitlnl  to  sell  them:  First,  there 
were  those  claiming  the  right  to  make  socn't  prescrip- 
tions ;  secondly,  those  who  sold  medicines  protected 
by  lettera  patent ;  and,  tliirdlT,  thoee  who  add  ]wo- 
prietary  medidnes.  Thoae  time  are  entirely  dis* 
tanct,  out  Mr.  Bonsey  says  that  the  tenn  "  jiaf. nt 
medicinos"  includes  all  these  different  tliint^s,  I  wiis 
it  first  much 

ini| M i  witli  tliO  fofc'e  uX  iii.s  afCTU- 

BMot,  bat  on  looking  at  the  Act  of  1868  I  think  there 
hadiattiwthm  deady  taken  between  them,  and  that 


the  term  "  patent  medidne**  iaappUeaUe  onlv  to  aodt 

lus  are  protected  by  letters  patent  or  under  the  Great 
Seal,  and,  therefore,  that  all  not  so  protected  aro  not 
within  the  exemption  in  9e<:tion  1(5. 

Now  with  respect  to  tho  question  as  to  whether 
this  chlorodyne  sold  by  the  ^pellant  is  a  poison,  we 
are  referred  to  the  providima  Of  aedioa  17  and  to  the 
regulationa  therdn  oootained  for  the  aale  of  pdaom. 

Mr.  Bonsey  says  that  "  article "  there  means 
'.'  poison,"  and  that  it  applies  simply  to  poisons 
mentioned  in  the  schedule,  and  not  to  suuh  as  merely 
contain  them  as  ingredients.  I  was  impressed  with 
the  way  in  which  he  put  this  contention  also,  but  ou 
the  whole  I  am  of  opinion  that  the  application  of  the 
Act  ia  not  ao  restricted.  I  tliink  that  it  is  conolusiTe 
that  if  an  article  contains  poison  it  must  bo  labelled 
"  poison,"  and  the  regulations  applying  to  the  sale 
of  poisons  must  be  complied  with.  That  may,  I 
think,  bo  done,  aa  re^Bcdi  the  form  given  in  Schedule 
F,  by  filling  in  the  nnmber  of  bottlea  add. 

It  might  seem  absurd,  no  doubt,  that  an  article 
containing  an  infinit<>simal  quantity  of  poison  slmiild 
be  ol»lig«-J  to  he  labelhnl  "  jKiison,"  but,  at  auy  rate, 
no  harm  would  be  done,  and  the  publio  would  be 
protected  against  mischiefs  arising  nom  the  igiun>* 
anoe  or  inoomDetenoa  of  maldllRd  oonqwomdan. 

With  r^^ard  to  patnt  medidnee,  the  pnUio  and 
those  selling  them  have  this  prof ecfinn.  that  they  can 
always  refer  to  the  spedtications  and  ascertain  the 
ingredients.  The  conclusion,  therefore,  which  I  have 
come  to  upon  the  whole  case  is  that  if  an  artide 
which  ia  not  a  medidne  protectt^l  by  lettera  patent 
contains  poison  it  cannot  be  sold  by  an  unqnalified 
person  without  rendering  him  liable  to  the  penalties 
provided  by  the  Act,  and  I  am  of  opininii,  tliercfore, 
that  the  leame<l  county  court  judge  was  right  in  his 
judgment,  whioh  mnat  he  afBtmed. 

CSoxAnra,  J.— I  am  of  the  aame  opintoii.  It  ii 

unnecessary  for  mo  to  go  through  the  stn^tions  of  the 
Act,  but  th<'re  are  two  points  lor  our  cousidcraiii>u. 
Tho  first,  whether  tliLs  jirejiaration  of  chlorodjTie  is  a 
"poison"  witliin  the  Act,  and  secondly,  if  S'<,  ia  it 
within  the  exemption  in  section  16  ?  We  have  been 
grea^  awiated  mr  the  aUa  aigiimant  of  Mr.  BonaoTi 
and  r  am  not  at  all  aure  I3iat  T  am  right  in  tna 
conclusions  at  which  I  hiivu  arrivi  d.  Now  I  think 
the  article  in  question  does  come  within  the  designa- 
tion "  poison."  It  is  found  to  contain  more  thiui  one 
poiaon — viz.,  opium  and  chloroform,  both  of  which 
areoonlained  in  Schedule  2.  It  is  also  found  that 
there  was  in  the  bottle  sufficient  to  kill  an  adult 
person  if  the  whole  quantity  were  taken  at  onoe. 
Therefore  1  think  we  may  take  it  that  it  was  in  fact  a 
pois^in.  Whether  I  am  right  or  not,  I  am  also  of 
opiuiun  that  it  was  a  compound  iulo  whioh  poison 
eaten,  and  that  it  therefore  eonua  within  the  Aot. 
But  while  I  am  of  that  opinion  in  regard  to  thie 
specific  thitir:.  T  do  not  think  it  necessury  to  lay  down 
auy  general  rule  as  to  such  as  euni  liii  infinitesimal 
quantities  ;  that  case  can  be  dt  fiit  w  ith  wheJi  it  arises. 

Xow  is  this  a  "poison"  within  the  moaning  of 
the  Act?  The  ac^ule  includes  in  Part  2  both 
opium  with  its  compounds  and  chloroform  absolutely. 
It  is  said  that  the  Act  does  not  apply  to  articles 
into  which  these  t;nt«?r,  but  wliich  nn-  iiuMjuiLl''  of 
being  descriUed  as  "poison"  ur  us  preparations  of 
"  iKJUSon.  I  do  not  think  that  is  correct.  I  think  it 
appliee  to  aomething  more,  or  in  other  words  that 
there  maybe  a  **  poison  "  within  it,  whioh  doee  not 
consist  exr  ltisively  of  poison  or  of  a  jirepuration  of 
]M)ison.  I  think  section  17  shows  us  what  was  iu- 
t"nde<l,  Itecanse  tiftf-r  mentioning  special  prej)ariition8 
by  cheuiisttt,  it  goes  ou  to  say  in  the  proviso  that  the 
proviwna ihaU iiot i^ply  to  ''any  wedidnw  n^pBsd 
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by  a  legfilly  qualified  apothecary  to  his  patient,  nor 
Mflj  to  any  aitaole  when  lorniinR  part  of  the  ingre- 
menti  of  any  medkino  disponsed  by  s  person  regis- 
tered under  this  Act."  Now  that  )  rovision  scema  to 
me  to  show  that  but  for  the  ext-mptiun.  a  iin-dit  ino 
ooitaining  one  of  thepoisous  nauifd  would  oome  witliin 
the  Act,  and  which  <ud  nut  intend  to  exclude  all  other 
ingredientB  bat  poiaon  in  the  article  sold.  My  brother 
Lawraooe  referrad  to  a  oaae  of  Berry  t.  Ilendermu, 
which  I  think  ia  in  point.  The  thing  sold  in  that 
case  wtts  pniHHic  acid,  ai\d  the  court  came  to  thf  con- 
oloiion  that  the  fact  that  the  article  coutaincd  unly 
tiro  things,  nrOMio  eoid  and  water,  did  nut  prevent 
pfUBO  add  nom  being  an  "  ingredient"  and  further 
that,  having  regard  to  ita  usee,  it  waa  wiOfn  ^e  excep  - 
tion,  an<l  it  was  neceawiry  then  to  find  first,  whether  it 
was  pn)j>erly  described  as  a  "  jjoisjn"  before  the  court 
could  decide  whether  it  was  within  ti:i-  t  xetuptioii. 
Now  it  seems  to  me  that  from  the  judgment  of  Lush, 
J.,  that  he  held  that  the  Act  did  hit  a  compound  ;  and, 
therefora,  thattheoaieieadiatinctaathcni^.  When 
yon  have  anired  at  that,  the  qneetion  of  more  or  lest 
seems  to  me  not  to  apply  until  you  have  a  state  of 
things  to  which  would  be  applied  the  maxim  de 
miuiiius  mm  curat  lex.  Before  I  jia-ss  to  the  next 
point  I  wish  to  refer  to  one  fomudable  aigumeat 
advanced  by  Mr.  Bonsey.  He  says,  qoite  properly, 
that  the  word  "  artiela  "  in  the  hitter  part  of  section 
17  applies  to  poison  only,  and  to  poison  in  the 
KLhe<Uile.  Tlien  he  sjiys  if  he  is  wrong  in  his  main 
argument  it  is  iiupossibli'  to  apjjly  that  provision, 
beoanse  it  would  be  impossible  for  the  sdior  to  put 
down  the  quantity  of  the  "  article  "  sold  by  aohemist, 
and  to  ooirfbnn  to  tiie  regolations  in  seolion  17.  But 

I  feel  no  difficulty  in  sajnng  that  ii  chemist  may 
satisfy  the  se<:tion  by  putting  down  the  ninulxT  of 
bottles  sold. 

Then  I  oome  to  the  second  point,  is  this  a  patent 
medicine  within  the  exemption  in  section  1 G ':'  Mr. 
Bonsfl^  ornntsiida  that  on  the  evidenoe  bote  all 
mediome  wUdi  an  dealt  with  as  stamp  medioinea  or 

as  proprietary  nio<licine8  are  underetooa  to  be  patent 
medicines  and  within  the  exemption,  and  broadly 
that  was  what  the  term  in  the  section  intended.  Now, 
having  regard  to  the  object  of  this  Act  and  of  the 
AjoI  of  Oelsrge  III.,  we  ought  not  to  pnt  npon  the 
term  "patent"  in  this  Act  an  interpretation  which 
would  extend  it  beyond  what  is  covered  by  "  letters 
pat*?nt."    What  is  the  Act  ?    It  deals  with  the  sale  of 

6>isons  and  amends  the  Pharmacy  Act  of  18(i2. 
roadly,  therefore,  it  deals  with  poisonous  drugs 
whioh  might  be  called  hannfal.  It  says  in  the  pre- 
amble that  it  is  dealing  with  the  safety  of  the  public 
by  regultitin'r  the  dispensing  of  drugs,  by  providing 
that  this  sbrtll  only  be  done  by  qualifi<Hl  persons,  but 
there  is  an  exception  in  favour  of  patent  medicines. 
Now  I  do  not  think  that  the  case  for  sweeping  all 
Itroprietary  medicines  into  tbatesoeption  is  made  out. 
Oaa  aiqrthing  be  more  dangerous,  tioat  a  pronrietaty, 
bnt  not  patent,  medidne.  and  which  may  be  com- 
pounded of  poison,  may  be  sold  to  any  extent  by  un- 
skilled persons  'f  The  very  mischief  aimed  at  by  the 
Aot  would  thus  be  allowed  free  scope.  In  the  case  of 
medioineB  sold  under  letters  patent,  any  one  who 
wants  to  know  the  composition  of  the  medioine  is  able 
to  do  so.  But  when  wu  look  at  the  definitions  in  the 
Htamp  Act,  52  Geo.  3,  c.  150,  we  see  how  that  would 
bo  in  the  case  of  proprietary  medicines,  That  Act 
deals  not  only  with  patent  medicines,  but  gives  vory 
'  grounds  for  knowing  what  cunu:s  within  the 


sale  bf  any 


or  persons  whatsoever, 


proper  desoription  of  "pKOwietaiy  "  meduanes.  In 
the  sdiednle  to  that  Aot  wmoh  speoifles  the  ariides 

ujion  which  stamp  dntie«  are  imposed,  the  follow- 
ing things  are  iududed,  viz.,  ail  mediciues,  &c., 
"nads,  nraDBMd*  nttsnd.  vended*  or  wiiKniffd  for 


the  person  maJdog,  prspaiing,  uttsiing,  vinding,  or 
exposing  to  Sale  the  same  batii  or  daims  to  have  soy 

o(!cult  secret  or  art  for  the  making  or  preparing  the 
same,  or  hath  or  claims  to  have  any  exclusive  right 
or  title  to  the  making  or  preparing  the  simo,  'jr 
which  have  at  any  time  heretofore  been,  now  are,  or 
shall  hereafter  be  prepared,  uttered,  vended,  or 
exposed  to  salfl  under  th"  aiith-^rity  of  any  letters 
patent  under  the  Great  8eMl,"  or  which  are  "held  oat 
or  reconmiended  to  the  puVilic  by  the  makers,  vendors, 
'ir  proprietors  thereof  as  nostrums  or  proprietary 
me<iicineH,  or  as  specifics,"  ic. 

Practically,  therefore,  it  seems  to  mo  that  anyoos 
with  very  slight  claims  to  poesess  a  seorot  prescrip- 
tion  or  prepanitii m,  and  who  choi>8eB  to  send  out  a 
notice  with  it  ciiliins;  it  a  nostrum,  may  at  once  deal 
with  and  dispense  its  much  poison  a,"  h'-  likeM,  and  if 
the  appellant  is  right  here,  be  exempted  from  the 
operation  of  the  Pharmacy  Act,  leaving  behind  no 
traoe  whatever  of  the  way  ia  wliidL  it  is  sold.  I  do 
not  think,  therelan»  that  Mr.  Bonsey  has  sitfier  prin- 
ciple or  wording  in  hiH  favour.  He  says  it  will 
destroy  the  sjje  oi  proprnft^irj'  medicines.  Now  1  am 
not  so  much  pressed  with  that,  for  if  it  is  worth  while 
for  chemists  to  ascertain  by  analysis  what  are  the  in- 
gredients of  proprietary  medicmes,  then  it  is  not 
difficult  for  them  to  comply  with  section  17,  therebj 
securing  all  the  ends  aimed  at.  At  any  rate,  what- 
ever inconvenience  is  involvtnl  is  not  so  great  as  would 
be  the  danger  to  the  public  if  the  contention  of  the 
uppidlant  were  allowed  to  prevail.  We  think,  how- 
ever, having  in  view  the  importanoe  of  the  oass,  that 
they  should  have  leave  to  appeaL 

Appeal  ditmitted* 

Solicitors  for  the  appdlaats,  Keve  «$•  fleck. 
Solidtors  for  the  respondents,  Flux^  Sow,  dt 


From  Q.      Div.  \ 
(Lord  Ksher,  M.U.,  and  >  March  10. 

Liudley  and  Lopee,LJJ.)  I 

MtTRRAY  V.  FREBK.  (a.) 

Licensing  law — Ikgited  lieeuu — Ditenlion  qf  Jtutiee$  to 
rrfust  transfer— Licetuinq  Att,  1828  (•  Oto.  4,  c  61), 

t.  U—Wine  and  Ih,rh„\in>'  Ad.  1S(;!»  (.'Ji  .f-  .13  IVtt 
c.  27),  M.  8,  19 — Wine  and  Jirrrlu/iiat  Act  AinciuIiMid 
Act,  1870  (38  (ft  34  Kid.  e. »), «.  7. 

Ai  ihf  general  annual  licensing  meeting  in  AaguM, 
1891,  thejugtices  refused  to  reneir  the  licence  of  the  tenant 

ff  a  Irftrhi'Hgf  i»i  acomid  <f  his  hiring  hren  Ci'iivicttd  f^r 
veriniUiu'j  druiikeitneM  on  the  premises.  The  bttr/iiniie 
had  been  co)dinuoutlif  licensed  for  the  sale  of  Iterr  t>i  be 
cwistimed  an  <Ae  /rmim  from  a  date  vrior  to  the  lit  ^ 
May,  1869.  In  tatueqatnoe  of  Me  refamd  to  ftmnw,  Me 
lic'  ucf  rj-}>ir(d  on  the  Wlh  ./  0<-(,,hrr,  LSI*!.  O,,  the  5fA 
of  Octub'-r,  1M91,  tht  triittut  'juvt  up  [togfeiiiiion  of  tlte 
house  to  (hr  resj>otident,  who  ajiplied,  on  the  \~th  of 
Noi'rinbrr,  1891,  to  the  justices  in  special  sessions  for  a 
transfer  of  the  licttue. 

Ilrld  {reversing  the  decision  of  Pollock.  B.,  and 
Yaughan  Williams,  J.),  that  at  the  date  of  the  applica- 
tion by  the  re.^]X)iidtriU  the  licince  v<if  not  in  ftrre  irithin 
the  mtdutni]  if  siditm  19  of  the  H'iue  and  UtrrfuttiM 

{a.)  Heported  by  F.  O.  RoBrasox,  Esq.,  Barrister- 
ai-Law.  • 
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.{i,  1S69,  and  that  the  juaticft'  jmtver  of  re/tuing  the 
tnou/rr  tnu,  thert/i>re,  not  limited  to  Ul»  fonKT  grtmnd* 
ud»ned  in  tection  8  of  that  Ad. 

Jumd  from  the  decision  of  a  divisional  court 
(ramie,  B.,  «nd  Vaughan  Williams,  J.)  on  a  caso 
llited  by  quarter  ■emions. 

Tb«  Pheasant  Inn,  No.  155,  Chester- street, 
liuchester,  WM  OOPtilillonsly  licenwad  for  the  sale  of 
htK  to  bs  ooQMMMd  OB  ind  o£P  the  prenuMS  from  a 
aitenior  to  «Im  lit  of  Hay,  1869.  ontfl  tlio  lOdh  of 
October,  1881,  when  the  ceitifioato  of  justiooi  granto<i 
in  respeotof  the  said  house  pursuant  to  Hections  5  and 
')of  tneWine  and  Beerhouse  Act,  ISOil.  wliich  had 
ben  in  fdne  from  the  10th  of  October,  1890,  expired. 
n»  mid  eBriUksflto  sad  the  Uoenoe  were 

LTanted  to  rnip  Faultiipr,  who  wa.s  n  tenant  of  the 
said  bouse  and  hmi  heaii  previoualy  liceiis*  d  in  re8j>ect 
•iiereof.  On  the  30th  of  December,  1S!>0,  Faulkner 
«u  eonvicted  of  permittiiig  drunkenness  in  the  house. 
At  the  general  annual  lioenmng  sessions  for  the  dty 
of  Manchester  held  on  tho  27th  of  Aug-ust,  1S91. 
objection  was  uiaile  to  tho  renewal  of  the  licence  by 
the  district  superintendeni-  of  jiolicc.  The  justices 
sdjoamed  the  oonsideration  of  the  cast;  tu  the  1 0th  of 
September,  on  wliich  day  Faulkner  applied  to  the 
joetioes  for  a  renflml  ol  the  UaenoOi  Xhia  t^pUoKlion 
vss  refused. 

Faulkner  did  not  apueal  from  this  reftisal,  but  on 
tiie  5th  of  October,  1891,  be  gave  up  possession  of  the 
luwae  to  the  resjioildMlt  Freer.    On  the  Otlt  of 
Oitoliflr,  1881,  too  respondent  gave  notioe  under 
mdkm  14  of  the  looensing  Act,  1828,  of  bis  mtsntion 
to  apply  to  the  special  sessions  for  a  transfer  of  the 
licence,  and  on  the  17th  of  November,   1891,  hu 
spplied  for  the  traoaCar*    It  was  «>ntendod  on  his 
behalf  that  the  inatioM  ooold  only  refuse  the  transfer 
upon  one  of  tibe  fear  grounds  set  forth  in  oeotion  8  of 
toe  Wine   and   Beerhouse   Act,  1869,  and  it  was 
admitted  by  the  justiws  that  if  their  discretion  was 
;o  limited  tne  rmpondent  was  entitled  to  the  transfer. 
The  juatioes*  howei?er,  were  of  opiuion  that  there  was 
then  no  Bosnee  in  fbirae  in  respeot  of  tiie  house, 
ioasmuch  as  it  bad  expired  on  the  10th  of  October, 
and  that,  the  renewal  of  the  licence  having  been 
r.  lusf«i.  imd  there  having  been  no  jipjietJ  against  tho 
renewal,  the  lioence  bad  not  been  granted  by  way  of 
iwewsl  from  time  to  time  so  as  to  entitle  the 
isnondent  to  the  benefit  of  section  19  of  the  Winn 
ana  Beerfaonse  Act.  1869,  and  section  7  of  the  Wine  and 
r;  ^  rhuiiHe  Act  Amendment  Act,  1870,  and  that  they 
wi  re  therefore  not  limited  in  dealing  with  the  apjilica- 
tion  to  the  said  four  nounds  of  refusal,  but  were  ut 
hbertr  to  eaceroise  thflir  disorstion  and  take  into 
omsiaeration  the  nstore  of  the  neighbourhood  and  its 
requirements  and  the  history-  of  the  house. 
The  justices  acoordingly  refused  the  application. 
The  respondent  appefue<l  to  the  quarter  sessions,  who 
nanted  tne  transfer  of  the  lioenoe,  aubjeot  to  a  case 
far  (lie  opinion  of  fbe  court.  The  ease  was  argued 
before  the  Divisional  Court  on  tho  27th  and  2Sth  of 
April,  1892,  and  judgment  was  given  on  the  liHh  of 
January,  1893.    The  Divisionai  Court  upheld  the 
iVnisinii  ci  the  quarter  aessioDs,  and  allowed  the 
tnasfv  of  the  lieenee  to  the  respondent,  being  of 
"pinion  that  at  the  date  of  the  rcHpondent's  applica- 
tion for  the  transfer  on  tho  ITth  of  Novembor,  1891, 
the-  licence  was  in  force  within  the  monning  of  section 
19  of  the  Wine  and  Beerhouse  Act,  1869,  and  that 
the  imiinfw'  power  of  refuong  the  transfer  was  limited 
to  tho  Utaor  gramids  mentioDed  in  aeotion  8  of  that 
Act. 

The  justices  appealed. 

Section  19  of  the  Wine  and  Beerhouse  Act,  1869, 
li  aa  ioDcnn:— Whan^on  tiw  lit  d  Hajt  1809»  a 


licence  under  any  of  tho  fuiid  recited  Acts  is  in  force 
with  regard  to  any  house  or  shop  for  tln  '  sale  by  retail 
therein  of  boer,  cider,  or  wine  to  be  consumed  on  the 
prenuBCS,  it  shall  not  bo  lawful  for  the  justices  to 
refuse  an  application  for  a  oertiflcate  for  the  sale  of 
beer,  cider,  or  wine  to  be  consumed  on  the  premises  in 
respect  nf  siu  h  house  or  shop,  except  iipmi  <  ini'  or 
mon>  of  the  grounds  upon  which  an  application  for  a 
certificate  under  this  Act  in  respect  of  a  lioenoe  for 
the  sale  of  beer,  cider,  or  wsdml  not  to  he  flonwiiBed 
on  the  premises,  may  be  lefosea  in  aeeordaaoe  wi& 
this  Act. 

By  section  7  of  the  Wine  and  Beerhouse  Act  Amend- 
ment Act,  1870,  tho  19th  aeotion  of  tho  principal 
Act  diall  extend  to  liownBSa  granted  by  way  of  re- 
newal fnm  time  to  time  of  nujenoee  in  force  on  the 

1st  of  May,  \  whether  sttch  licences  cotiliinie  to 
be  held  bv  the  same  jwrson  or  have  been  or  m.iy  1>« 
transferroa  to  any  other  person  or  persons. 

By  section  3  of  34  &  35  Vict.  c.  88  (repealed  by  the 
lieenahiff  Aet,  1872),  it  waa  dedaied  that,  if  the 
licence  which  had  be4>n  in  existenoe  OH  the  Ist  of  May, 
1H09,  or  any  certificiito  since  granted  in  n-spect  of  the 
house,  had,  by  forfeiture,  lapse  of  time,  or  otherwise, 
ceased  to  be  in  force,  then,  in  the  case  of  an  applica- 
tion for  a  certificate  for  such  a  honae,  the  foatioea 
mi^ht  refuse  the  application  on  any  ^[lonnd  upon 
which  they  might  refuse  an  application  if  made  for  a 
ccrtiticati'  witli  respect  to  a  house  with  respect  to 
which  a  licence  was  not  in  force  on  the  Ist  of  May, 
1869. 

Sir  C.  Rtuien,  A.0„  and  Jo^fpl,  Walton,  Q.O. 
(.Ivory  with  them),  for  the  ai)pelliints.  The  (le<ision 
of  the  Divisional  Court  was  wrong.  This  case  does 
not  come  within  section  19  of  the  Wine  and  Beerhouse 
Act,  1860.  That  secticm  only  applies  where  the 
Uoenoe  is  in  force  and  has  been  ginaied  by  way  of 
renewal  frf)ni  time  to  time.  This  licence  expired  on 
tlie  lOth  of  October,  and  cannot  Ix'  said  to  have  been 
in  force  on  the  17th  of  NovcmlxT,  when  the  respond- 
ent made  hia  applioation.  The  fallacy  underlying  the 
judgments  of  uie  Divisional  Oovrt  ia  the  attemnt  to 
draw  a  distinction  between  rt  licence  which  has  oeen 
forfeited  and  one  which  hius  hiosed  for  want  of  re- 
newal. No  such  distinction  can  be  inmle  ;  see  section 
3  of  34  &  3d  Viot.  c.  88,  which  is  declaratorj'  of  the 
moaning  of  section  19  of  the  Act  of  1869. 

They  cited  H.trqrmrfiV.  Dawson,  24  L.  T.  N.  8.  428, 
19  W.  li.  C.  L.  Dig.  1 1  ;  Reff.  v.  Curzon,  21 W.  K.  887, 
L.  11.  8  Q.  B.  4()0  ;  II'. j.  v.  .'ru^tict§  l^tht  Wt$t  Biding, 

W.  R.  855,  21  Q.  B.  D.  258. 

i^infoy,  Q.C..  Fobtndt  Q,C.,  and  J,  M.  Yatt",  for  the 
respondent.— At  the  tbM  the  respondent  applied  for 
a  transfer  of  this  lioaOM  it  was  still  "in  force" 
within  the  meaning  of  section  19,  the  application 
having  been  OMde  before  the  next  ensuing  general 
onnu^  liconsing  meetiqg,  and  therefore  the  instioaa, 
in  exercising  their  disorstion,  were  Kmited  to  the  fonr 
grounds  of  refusal  set  out  in  sot^finn  ^.  Tn  Tlfivjrr^^'eM 
V.  Ikiwaon  the  licence  had  lapse<l  for  more  than  a  year, 
and  in  Jtrg.  v.  (htrzmt  for  more  than  three  years, 
before  the  application.  The  applicant  in  these  cases 
was  rsaJly  aSHng  for  a  new  lioeMe.  not  for  a  transfer. 

Reg.  V.  Jngdres  of  MuMlfucr,  19  W.  R.  960,  L.  B. 
6  Q.  B.  781  ;  Simpkin  v.  -flutters  <>/  Birmingham,  20 
W.  R.  702,  L.  R.  7  Ci.  E.  482;  and  Rty.  v.  li-wtll, 
L.  B.  7  a  B.  490,  20  W.  B.  C.  L.  Dig.  3,  were  also 
lefarivd  to. 

Lord  Eaimt,  M.B.— In  this  ease  the  court  has  to 
constnie  two  sections  of  two  different  Acts  of  Parlia- 
ment. The  first  ia  section  14  of  9  Qeo.  4,  c.  61. 
.Ihat  aeotion  appliaa  to  toia  case  ao  far  as  to  allow  «h« 
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respondent  to  be  a  proper  applicant  for  the  transfer 
of  the  lioenoei.  But  sc-cHon  1 4  does  not  do  more  than 
laj wlio may  be  a  proper  applicant;  it  doea  not  in 
any  way  deal  with  the  appli«ition,  tiiid  all  that  was 
decided  in  tho  ca«o  of  v.  .liL-tias  of  MHldUst.r, 

which  was  citod  by  Mr.  Fbllay  in  tho  course  of  tha 
•tgoment,  waa  that  a  person  in  the  position  of  this 
nqMndent  was  a  proper  penoa  to  applv  under 
section  14.  An  npplicjition  having  Iwsa  nmde  to  tho 
justices  the  questiou  theu  arinos,  how  is  it  to  be  dealt 
with  r  Now  in  curtain  caHos  a  very  largo  discretion  is 
given  to  tho  justices  in  dealing  with  these  applioa- 
tions,  bnt  there  is  one  section  wUoh  Umits  Huair 
jurudiction.  and  that  section  is  section  10  ot  tho 
Wine  and  Beerhouse  Act,  1SG{>,  which  is  the  second 
section  we  have  to  deal  with  in  this  case.  If  a  t  uso 
oomes  within  section  19  of  that  Act  the  justices  are 
Uaaited  in  the  exercise  of  their  discretion  to  the  four 
gioonds  of  refusal  mentioned  in  section  8  of  the  same 
Act.  It  is  necessary  therefore  to  a8C<>rtain  what  is  the 
proper  construction  of  Rection  lU,  and  wlu  thc;  this 
case  comes  within  it.  [His  lordship  read  the  suction.] 
The  grammar  of  that  section  is  not  very  accurate 
unless  the  words  "  ia  in  fbcoe"  on  oonatroed  to  aeon 
**  was  in  force,  and  is  at  the  time  of  the  applioatioa.*' 
And  f'von  if  the  section  stood  alone  I  shonld  bo 
incliued  to  coustrue  it  in  that  way,  but  there  is 
section  7  of  the  Amendment  Act,  1870,  whidl  nods  it 
in  the  same  way  as  I  have  dme,  and  tho  of 
tlie  seetioa  was  also  eonsidered  in  the  oassa  of 
IfnrrirmvfH  v.  Dawson  and  H';/.  v.  Citrzon,  and  we 
find  that  the  words  "  is  in  forct'  "  art'  to  be  taken  to 
Duan  "  wuH  in  force  on  May  1,  18(59,  and  has  con- 
tinued to  he  and  is  in  force  on  the  day  when  the 
application  is  made."  If  that  is  the  true  reading  of 
the  section,  it  is  not  disputed  that  this  hceuct*  had 
ceased  to  exist  at  tho  date  of  the  application  by  the 
respondent.  In  my  opinion  those  two  cases  to  whi-  K 
I  have  referred  govern  this  case,  and  the  court  \vill 
not  overrule  them  Tho  case  does  not  couic  within 
section  19,  and  therefore  the  discretion  of  the  justices 
is  not  limited,  and  the  appeal  must  be  idlowed. 

LrxDLKY,  L,J. — I  am  of  tho  same  opinion.  The 
question  which  wo  have  to  detannine  turns  on  the 
oonstruotaon  to  bo  put  upon  the  words,  "  Where  on 
May  1,  1869,  s  Uoenoe  isin  foroe,*'  in  section  19of  the 

"Wine  and  Beerhouse  Act,  1  '•(in.  As  that  Act  ramo 
into  force  at  a  later  date  than  May  1,  18(19,  tho 
construction  to  bo  put  upon  tho  words  is  at  first  sight 
a  little  doubtful,  out  the  ezplaoatoiy  Act  of  1870, 
and  also  the  case  of  Beg.  r.  CWmn,  makes  it  dear 
that  the  words  art'  to  be  cotistrued  to  mean,  where  a 
licence  was  in  force  on  May  1,  ISGt),  has  Imk'h  kept 
alivr  siiu  T  tluit  date,  and  is  in  force  at  tho  tiiiii'  whon 
the  applicatiou  is  made.  Having  arrived  at  that  con- 
dmion  there  is  an  end  to  tliis  case,  for  this  hcence 
was  not  in  force  at  the  date  when  the  appliuation  was 
made.  The  casen  which  were  referrea  to  in  support 
of  the  ri'spoTident's  contention  are  a  different  class  of 
case  from  the  jiresint.  and  relate  to  applications 
under  section  14  uf  U  Geo.  I,  c.  61.  They  do  not 
npply  to  this  oose.  The  respondent  had,  no  doubt,  a 
loetit  ibmdi  under  that  section  to  make  an  application, 
but  that  section  does  not  dcti  rniine  what  i[is<  p  ti( in 
the  justices  are  to  exercise  when  adjudicating  upon 
the  appMotioB. 

LOFBS,  L.J. — I  agree,  and  hare  Tsry  littie  to  add. 

This  CJise  does  not  t  ome  within  section  lf>,  because 
that  section  only  applies  wht>n  tho  licence  is  in  force 
when  tho  applicatiou  is  made.  With  regard  to  section 
14  of  9  Qeo.  4,  c.  61,  that  section  ouy  deals  with 
tiie  pecBOiM  by  whom  applioatioiMi  lor  m  lenewal  of  a 
ma  nmrbe  medei  and  doea  not  •iftx*  imeiliiiii 
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A}>j>^tl  nlluwfd. 

SoUcitor  for  the  appellants,  Soliciior  to  tU  TrtUMnf, 

Solicitors  for  the  respondent,  Orcmim  S  Vkari, 
for  Eoddnt  JZoly,  d  Beditant  Man  ~ 


App.  Bankruptcy.  \ 
(Lord  Esher.  M.K.  and  Ook  28;  Dae.  1 

Lopes,  and  Kay,  L.JJ.) ) 

In  re  Bui'STEAD. 
JBk  parte  Daub,  (o.) 

r>iiiihruyiir}j — r>anl:rtij.U-y  ),<.////  -"  Final  jiuhjment"— 
] trrrtt  j\)r  (linHiilntiMit  uj  vvnrr%a<jr — itrdcr  fur  fOfmiai. 
of  a>»U—Ihv>knii,(ry  Act,  18821(46  Jb  47  FSetcfiS), 

1.  4,  tiiili-^irtion  1  (e)  (g). 

..-1  (Itcrte  nisi  in  a  suit  for  dissolutioti  of  ntarriayt  tu 
the  ground  of  adtdtery  cotttained  an  order  tfiat  tkf  f</- 
retpondetU  thotM  fan  tkt  fditumef'9  eo$U.  Tkt  deem 
tons  made  oAsofafa  Mid  iht  eosd  texei,  aiuf  on  onferim 
vfid'  that  the  eo-resj>ondriit  thould  pay  thf  cmml 
tiuthtii  a  $pee{fied  time,  lie  did  nut  evmitiy  wxth  tkt 
order,  ujnm  which  the  petitioner  issued  a  bankruptcy  }<<<<' 
agaiutt  him,  with  whidi  hs  again  did  fwt  eoa^y.  A 
WHkrupteyjtetiUon  teas  thenpreeadti  againd  km. 

Iff  Id  {njtrmiwj  an  order  dismissing  tf.e  /x^i'fioit},  fisf 
the  ordir  of  the  Divorrv  Court  for  jxtynunt  of  iiw.  adt 
was  not  a  "Jinal  judgvuut'"  icithiu  nub-sn-tiou  1  (g] 
st'fiiou  4  of  t/te  liaukruptcy  Act,  \  and  that  a  imJc- 
ruiAcy  rtotice  conM  miI,  tmnifiire,  be  iesued  in  reipfd  «f 
it  agaitui  the  co-re$pondent ;  and  thai  there  moi,  thtrt' 
fore,  no  ad  of  bankruptcy. 

Appeal  by  a  creditor,  E.  J.  Dale,  from  tlw  di*- 
missal  by  Mr.  Registrar  Hope  of  a  biuikni(ikv 
ptition,  dated  the  29th  of  August,  1892,  pfSSSBM 
by  the  appellant  against  A.  M.  Kinstejwl. 

The  creditor's  claim  was  for  the  sum  of  £2lOi  mI. 
the  taxed  ooeli  in  •  diffoioe  aait»  ondirtiMfallowiBI 
circumstances 

The  apiK'llant  Dale  instituted  n  stnit  Ibr  dlwree 
against  his  wife,  in  which  Binatea<l  was  co-respomlmt. 
The  trial  on  the  26th  of  April,  1.S88,  resulted  in  » 
verdict  for  the  petitioner,  and  a  decree  uiti  *« 
pronounced  for  uie  dissolution  of  the  maniagi^  <■ 
the  ground  of  ttio  wifs^s  adultery  with  BimtMi 
unless  sufficient  cause  sh(;idd  be  shown  to  the  conr? 
why  the  clecree  should  not  Ixi  made  absolute  within 
six  months  from  the  making  thereof. 

The  petitioner's  costs  incurred,  and  to  be  incumd. 
in  the  suit  were  ordered  to  bo  paid  by  the  ce« 
respondent  Binstead,  and  the  decree  having  beta 
ma<lo  absolute  on  the  13th  of  \oveniber,  1888.  tht 
costs  were  eventually  taxwl  at  i  Jnt  im.  Sd.,  an<1  M 
order  made  on  the  ^iOth  of  June  for  payment  uf 
aaKMnit  by  Binstead  ^thin  a  spocitifwl  time. 

The  ooeta  were  not  paid,  and  Dale  issued  a  biak> 
mptcy  notioe  on  the  26th  of  July.  1S02,  agaiart 
Binstea<l,  wlio  did  not  comply  with  thu  imtii^^  wntlun 
the  time  limited.  His  non-compliHiic*>  was  alli^ 
by  the  creditor  to  be  aa  act  of  bankruptcy,  u^x^ 
which  the  iwititifHi  waa  mewutod-  The  rscistiv. 
however,  hdd  that  the  order  to  pay  ooets  wasast » 
"  final  judgment  "  in  an  action,  and,  oonse«ja«itlv. 
that  there  had  been  no  act  of  bankruptcy,  snd  dis- 
missed the  petition. 

Seotiasi  4  of  the  Banknipt<7  Act,  1883  (46  t  *' 
YU±.  0.  62),  proridei  aa  foOowt:— 

(a.)  Imported  by  Jomr     Mklloh,  Eai}.,  BoixiMr 
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"A  debtor  commits  an  act  Of  bankruptcy  iii  csach 
d  the  following  «i.so.s  :  — 

"(r)  If  execution  issued  against  him  has  been 
Med  by  leinire  and  sale  of  hi*  goods  under  process 
■  BiiMnoa  in  any  oourt,  or  in  aajdvil  nraoMding 

"  C'/)  if  a  creditor  haa  obtained  a  final  judffmont 
•gainst  him  for  any  amount,  and,  execution  thereon 
not  having  been  stayed,  has  served  on  him  in  Eng- 
iud,  or  by  leave  of  the  court  elsewhere,  a  bankruptcy 
BOtiflS  under  this  Act,  requiring  him  to  pay  the 
jsdgnent  debt  in  accordance  with  tho  t<'rni8  uf  tlie 
Judgment,  or  to  secure  or  Ut  compound  for  it  to  the 
■tu&Ctton  of  the  crfiliti.irs  or  the  court,  and  lie  <lofs 
not  within  seven  days  aft^T  the  service  of  the  notice 
in  can  the  service  is  effected  in  England,  and  in  case 
the  serviM  is  effseted  elsewhere  than  within  the  time 
Smited  in  tiist  behalf  by  the  order  giving  leave  to 
effect  the  service,  either  comply  with  the  re<iuirements 
of  the  notice  or  satisfy  the  court  that  Im  has  a 
counter-claim,  fiet-off,  or  cnws  demand  which  oquals 
or  exceeds  tho  amount  of  the  jndgmeat  debt*  wy*^ 
wUdi  he  could  not  set  up  In  tiM  mnkm  in  wlneh  his 
judgment  was  oVitained. 

Herbert  Jietd,  Q.C.,  and  J.  K.  Banh»,  for  the  ap- 
peUant. — Tbe  registrar  was  mistaken  in  his  view  that 
there  wm  not  hen  •  final  judxineat  within  the 
meaning  of  the  seeUott.    In  iS  norfs  Mwm,  88 

W.  B.  438,  14  Q.  V,.  D.  627,  Lord  Solbnnie  savs, 
at  p.  632 :  "  To  constitute  an  order  a  final  judg- 
ment nothing  more  is  necessary  than  a  proper 
UtU  cantrsiatio  and  a  final  adjudication  between  the 
parties  to  it  on  the  merits."  And  the  Master 
<d  the  Bolls  held  in  that  case  that  there  was  a 
"final  judgment  '*  when  everything  which  harl  to  be 
lone  by  the  court  itself  was  fini.slicil.  This  ]Kiint  is 
rnally  concluded  by  that  case.  There  was  an  order 
for  the  payment  of  ooets  and  for  fba  ptgnunt  of  the 
taxed  amount,  and  notfaihig  more  nuMined  to  be 
done  by  the  ooort:  Tn  re  RidMi^  Ex  parie  Eari 
of  Strathmarf,  36  W.  R.   532,  20  a  B.  D.  j12. 

iLoPKS,  L.J,,  referred  to  iSahtman  v.  U'unirr,  39 
r.  R,  o47.  [1891]  1  Q.  B.  7:W.]  Further,  it  in 
not  n<H:fi«arj-  that  there  should  hav<!  been  final 
ju  lgm.  iit  in  an  "  action  "  in  the  strict  sense.  [Kay. 
LJ.— In  the  Jodicatara  Aot»  1873,  by  sootiou  100 
"aetian"  is  defined  to  be  a  **  civil  proceeding  com- 
mence! by  writ  or  in  mich  othfr  nianmr  ris  /niiy  Ko 
preat-ribc*!  by  rules  of  court."]  That  includes  ii  j.ro- 
ceedinp  in  the  Divorce  Court,  and  by  that  section 
"jadgmcnt"  includes  "decree."  TKaY.  L.J.,  re- 
ferred to  In  rt  Alfj^ander,  40  W.  B.  902,  [1892]  1  a 
fi.  216.  LoFEA,  L.J.,  referred  to  in  re  FatssM,  34 
W.JL  26,  30  Ch.  D.  281.] 

E.  CJmfttm,  for       respondent  Binstead.  —  I  rely 

on  the  definition  by  tho  Master  of  the  Rolls  in  In  rr 
RiddfU,  Kt  jKtTtf  K<irl  of  Strutiimort  ,  at  p.  510,  by 
which  he  sjiy*  final  judgment  under  sub-section  1  (7) 
means  "  a  judgment  obtained  in  an  action  by  whidi 
the  question  whether  there  was  a  pre-existing  right 
fli  tba  plaintiff  against  the  defendant  is  finally  deter- 
aiiBad.  Here  there  was  (1)  no  pre-existing  right, 
and  (2''  the  pnK-eoding  w.is  not  nn  action.  T(  is  n 
case  of  (l  iuiuge,  not  in  mitisfactiou  of  some  pro- 
existing  right  before  proceedings  either  Iqr  Contract 
or  tort,  but  under  a  special  stu^toiy  moinsion,  ud 
is  not  a  "final  jodgnent.'*  but  a  **fina1  order**: 
Ex  parte  Chintnj,  -Vl  W.  R.  Mill.  12  Q.  R.  D. 
342.  Moreover,  section  100  of  the  Judicnture  Act, 
l^T.J.  only  makes  h  decree  a  judgment  for  the 
{•urpo»e«  of  that  Act.  In  section  4,  sub-sec- 
tion 1  (jy),  of  the  Bankmptogr  Aot,  1888,  the 
Lmelatnie  differentiate 's  betwMD  an  action  and  a 
anl  pcooeedittg.  Tho  right  to  rnforoe  an  order  by 


execution  does  not  constitute  it  a  "judgment"; 
garnishee  proceedings  are  not  actions  for  the  purposes 
of  the  Bankruptcjr  Act  {Kx  parte  Chinery),  but  they 
would  come  inthm  the  definition  in  the  Judicature 
Act.  It  was  held  in  Kx  jxirte  S>  hmitz  that  an  order 
for  the  payment  of  costs  was  not  a  final  judgement 
within  sub-set;tion  1  (</).  Hection  4  is  in  the  nature 
of  a  ptfnal  enactment,  and  must  be  construed  stnot^. 

He  referred  also  to  Er  nark  Whinmy,  13  Q.  B.  D. 
476,  32  W.  B.  I>if  .  11  i  Eat  partt  Moore  ;  In  re  Hen- 
'/(T«m,  86  W.  B.  M7,  SO  Q.B.  D.  MO;  Inn  Ontmp, 
s  Morrell,  174. 

Bankeft  in  reply. — The  definition  of  "action"  in 
the  Jadicatore  Act,  1873,  is  not  the  conclusive  test, 

and  in  section  4,  sub-section  1  ('/),the  term  is  use<l  in 
a  wider  sense.  There  is  nothing  in  Hx  parte  Chinery 
to  show  that  it  must  be  a  judgment  wiudB  tiM  dsA' 
nition  in  the  Jndioatnre  Ast,  1873. 

Cur.  adv.  viift, 

December  3. — Lord  Esuek,  M.R. — By  a  decree 
in  a  aidt  in  the  Divorce  Division  it  was  decreed  that 
the  marriage^  Sale  and  hia  wife  should  be  diiaolved« 
on  the  ground  of  her  adalterywi^  Binstead,  tiie 

co-respondent,  unless  causfi  should  be  shown  within 
six  months  why  that  decree  should  not  be  made  abso- 
lute. Tho  c«j-re!8iK)ndent,  llinstcod,  was  also  oon- 
demued  to  pay  the  ooets  of  the  petitioner  in  the  suit. 
Those  oosta,  when  tibe  decree  was  afterwards  made 
absolut4^,  were  taxed  at  £204  lOs.  8d.  The  petitioner 
served  a  bankruptcy  notice  on  the  corresjwndent, 
treating  the  order  for  payment  of  the  costs  hh  n  innil 
judgment  within  the  meaning  of  the  Bankruptcy 
Act,  1888.  Tho  costs  not  bein^  paid,  the  peti> 
tioner  presented  a  bankruptcy  petition  against  the  co- 
respondent, alleging  ISkai  the  failnre  to  comply 
witn  tho  bankruptcy  notice  was  an  act  of  bankruptcy. 
The  registrar  held  that  the  order  for  |»»iyn;ent  of 
the  costs  was  not  a  "final  judgment"  within  the 
meaning  of  sub-section  1  (^)  of  section  4  of  the 
Bankruptcy  Act,  1883,  and  that  the  Iwnfcwyl^  notice 
was  therefore  invalid,  and  that  conseqaently  no  not 
of  banknipti  y  had  bem  committed.  He  msmieecd 
the  v>anknii>tcy  petitkOt  and  we  an  aekfld  to  any 

that  ho  wiw  wr(  mg. 

Tho  case  depends  upon  the  construction  of  the 
sub-seotion.  Under  it  a  man  may  be  compelled  to 
commit  an  act  of  bankruptcy  in  respeot  of  which 

lie  ni!iy  l>e  made  bankru])t,  and  be  may  thereby 
be  force<l  to  pay  tho  particular  debt,  and  all  the 
iitlKT  (T<'<litnrs  will  iilsd  Ite  lifiiught  into  the  bank- 
ruptcy. Bankruptcy  is  therefore  not  merely  au 
execution  of  a  particular  decree,  but  it  has  tho  great 
efIiBot»  a*  s  fMwal  rule,  of  compelling  all  the  mok- 
mpt's  ornditorB  to  accent  i>ayment  of  a  part  only 
instead  of  the  whole  of  tneir  debts.  Sub-sectiun  1  (7) 
of  section  4  operatic,  therefore,  not  only  af^iiinst  the 
debtor  himself,  but  also  against  other  persons.  The 
question  for  us  is  whether  an  order  for  the  payment 
of  costs,  forming  part  of  a  decree  of  the  Divoroe 
Court,  is  a  "final  judgment"  within  sub-section 
1  f  'r).  It  has  been  held  that  that  sub-section  must  be 
ronstrued  strictly.  In  Er  jmrte  Cfiiwri/,  in  this  court, 
Cotton,  L.J.,  sjiid,  12  Q.  B.  D.,  at  p.  345,  "Now,  in 
le^al  language,  and  in  Acts  of  Parliament,  as  well  as 
witb  m^rd  to  the  tights  of  the  parties,  there  is  » 
well-known  distinction  between  a  'judgment'  uid 
an  '  order.'  No  donbt  the  onlers  under  tln^  Judica- 
ture .A.ct  provide  tliut  every  onler  umy  be  enforced  in 
the  siinie  juanner  ii.s  a  judgment,  l>ut  still  judgments 
and  orders  are  kept  entirely  distinct.  It  is  not  said 
that  the  word  '  judgment '  shall  in  other  AOta  of  Fur- 
liament  include  an  'order.'  I  think  we  ought  to 
give  to  the  words  '  final  judgment '  in  this  wSb-vx- 
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tion  tlioir  strict  and  proj>or  meaning,  ('.».,  a  juli^iuont 
obttuned  in  an  Hctiou  by  whiub  a  previously  existing 
liability  of  the  dL-fondant  to  the  plftintiff  is  asoertaiuud 
or  established."  Now  that  maim  tlmt  tbe  wmds 
"fltial  ^ud^flnt**  mmt  be  oolutraed  strictly.  80 
constnune  them,  can  they  apply  to  fin  (  rrler  of  the 
Divorce  dourt  in  the  decree  in  a  divorce  suit  for  the 
payment  of  cost*  ?  The  words  of  the  sub-section  an; 
as  follows;— £The  Master  of  the  Soils  read  the  sab- 
aeotioa,  and  oontinned :— ]  These  words  seem  ,  there- 
fore, to  me  to  show  that,  construing  them  strictly,  as 
we  must  do,  they  can  only  mean  a  judgment  in  an 
action  in  which  the  dofcndant  might  have  a  counter- 
claim, set-ofT.  or  cross  demand  which  could  bo  set 
up  in  the  a  •a  n  in  which  the  judgment  was  obtained. 
Is  it  possible  to  say  that  a  nut  in  the  Otvoroe  CSoort 
Is  saeh  a  proooedwigy  I  think  not,  and  lliat  goes  a 
long  way  to  show  that  the  order  of  the  Divorce  Court 
is  not  a  linal  judpuieiit  \vitliin  sub-8eotion  1  ('/), 
which  view  is  coiitirniod  by  a  reference  to  Funu 
No.  6,  of  a  bankruptcy  notice  given  in  the  appendix 
to  the  Bankruptcy  Rulos  of  1886.  It  was  suggested 
tbat  sob-seotion  1  ^e)  of  section  4  shows  that  such  an 
order  cannot  be  within  sub-seotion  I  {g).  I  question 
whether  you  can  support  sub-section  1  {fA  by  refer- 
ence to  sub-Rcction  1  (*  ).  I  think  it  is  probable  that 
the  Divorce  Court  must  enforce  its  own  order  by  its 
own  procedure^  snd  not  by  eaceoation.  Bat  it  is  not 
necessary  to  daolda  that  now.  It  foUowa  from  tribat 
I  have  said,  therefore,  that  the  TCgiltntl't  doeiaiOP 
was  right,  and  must  be  affirmed. 

LoPE-S,  L.  J. — I  am  also  clearly  of  opinion  that  the 
decree  of  the  DiTOfOO  Oourt  was  not  a  "  final  judg- 
ment "  within  tho  neaiiing  of  section  4,  sub-seotion  1 
(9).  That  fiew  was  meet  appropriately  and  clearly 
(^xj)ressed  hy  Cotton,  L.J.,  in  Ex  parte  Chincrij,  (lie 
woniij  which  have  been  already  quoted  by  the  Master 
of  the  Kolls,  and  by  other  portions  of  his  judguioiit 
on  page  345.  Tho  other  members  of  the  oourt 
(Bowen  and  Fry,  L.JJ.)  also  g^ave  judgmait  to  tba 
same  effect,  and  I  think  their  judgnients  go  a  very 
long  way  to  establish  that  a  decree  of  the  Divorce 
Court  is  not  a  final  jiiflgiiient  within  tho  sub-section. 
Sub-section  1  (f )  is,  in  my  opinion,  important.  It 
oontMns  the  words  "process  in  an  action  in  any  court 
or  in  any  dvil  prooeading  in  the  High  Coozt.'' 

Now  these  words  are  oomjirehensive,  and  seem  to 

show  that  the  narrower  ^vimls  in  tlie  sub-section  1  (7) 
were  used  by  the  Legisluturu  advLsediy.  I  am  in- 
clined to  the  opinion  that  sub-sectiou  I  (e)  miglit 
have  been  made  use  of  in  this  case  for  the  purpose  of 
ohhuhiiig  an  act  of  bankruptcy ;  but  I  do  not  wiah 
to  nii»nMii  floqr  dsflaite  opinion  on  tbat  point* 

KaT«  TiJS;  delivered  the  foUofWing  written  judg- 
ment:— ^The  appellant  seeks  to  make  Binstead  a 
baukriijit.  The  alleged  act  of  bankruptcy  is  the  non- 
compliance within  the  jirescribed  time  with  the  re- 
quirements of  a  bankruptcy  notice  under  section  4, 
■nb-seetion  1  (^r),  of  the  Bankruptcy  Act,  1883.  [The 
I«ord  Justice  read  sub-section  1  (g),  and  continued : — ] 
It  has  been  decided  that  this  sub- section  does  not 
mean  that  the  person  serving  the  notice  must  have 
been  a  creditor  before  the  j  udgmont.  Obviously  such 
ooostmetion  would  ezolude  judgmenta  in  actions  of 
tort.  It  indndee  all  cases  m  wbkih  tiie  applicant 
becomes  a  credifnr  by  the  judgment.  The  meaning 
is  that  he  unist  it  jud^jmcnt  cnulitor  when  he  gives 
the  notice  :  l\.r  /mrtf  Mixin  .  It  is  also  settled  that  a 
judgment  against  a  defendant  for  costs  mav  be 
muSt  tiiongh  other  parts  of  the  judgment  direct 
aooounta  or  inipiiries,  the  result  of  woich  may  bo 
to  find  money  due  to  him :  Ex  parU  Moon ;  In  re 
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In  the  present  case,  if  th<'  decree  had  beeu&juds- 
ineut  in  an  action  iu  the  Chancery  Division  or  m  toe 
Queen's  Bench  Division,  it  cannot  be  deuied  that  it 
would  baa  good  lonndaluaibr  abankraptc^aiiCba 
But  it  IS  a  aeoree  against  a  co-nqMmdsnt  m  anra- 
ceeding  for  div^jn-e  ordering  hitu  to  pay  costs.  Tliin 
order  was  contiuned  iu  the  decree  ni^i,  which  has 
since  been  made  absolute.  Tho  costs  have  been  taxed, 
and  an  order  to  pav  them  within  a  tine  fixed  biS 
since  been  made,  nke  the  four-day  order  whkh  ■ 
familiar  in  Chancery  practice. 

The  real  objection  is,  that  this  is  not  a  judgmeut 
in  an  action,  to  which  tiaud,  it  it  aaid,  MOtioa  ^  wb- 
section  1  (</),  refers. 

Now,  first,  of  all,  the  word  "  action  "  only  occurs  in 
tha  latter  part  of  tlie  snb-seotion,  which  ptorides  that 
tiie  debtor  may  show  tbat  he  baa  not  oomniKsd  an 
act  of  liankruptcy  by  not  corapljdng  with  the  notice 
when  ho  can  satisfy  the  court  that  the  debt  nay  be 
ixpungtid  by  "a  counter-claim,  set-off,  or  cruM 
demand,"  of  equal  or  greater  amount,  "  which  he 
could  not  set  up  in  the  action  in  which  the  jodgmeat 
was  obtained."  That  includes  the  caae  of  an  scliflB 
in  which,  for  any  reason,  a  counter-claim  oonid  not 
be  made,  as,  for  example,  where  the  proriduus  as  to 
counter-claim  do  not  apply  to  the  particular  court  ia 
which  the  judgment  was  obtainea.  If  there  ia  no 
such  proceeding  in  the  Divorce  Court  that  aacam- 
•tanee  does  not  saem  to  me  to  prcTont  fhe  anb  sedioa 
from  applying. 

The  objection  appears  to  me  to  be  highly  teclmical. 
The  final  decision  of  a  divorce  j>rocee<linp:  is  termed  a 
"decree."    The  proceeding  itself  is  usually  styled  a 
"  cause  "  or  "  suit.*'   It  is  commenced,  not  bf  «iit» 
but  by  a  petition  and  dtation,  which  are  serfsd 
together  upon  the  respondent.   But  a  oo-reqModsDt 
tuay  be  decreed  to  pay  damafjes  aa  well  as  costii; 
iind,  if   the   decree  orders   him   to   pay  both,  or 
either,  he  is   to  all   iiiteiit^s  and   purposes  iu  tht 
same  position  as  a  judgmeut  debtor  in  an  actioa 
in  tibo  Gbanoenr  or  Queen'a  Bench  DiviriaBt  sad 
the  same  remedies  hy  JL  /a,  and  sIb^  or  a  re> 
ceiver  may  be  had  in  order  to  render  the  decree 
effectual.    Before  the  Divorce  Act,  1857,  the  course 
of  proceedings  for  an  in  j  unni  husband  was  to  bring 
an  action  at  common  hiw  for  criminal  conversa- 
tion aninst  the  allegod  adultarBr,  and,  if  that  setiaa 
saooeMed,  to  apply  for  an  Act  of  Bariianant  to  dis- 
solve the   marriage.     This   costly  proeecxling  was 
superseded  by  that  statute,  which  established  a  uoW 
court,  in  which  husband  and  wife  uiif^ht  by  petition 
apply  for  dissolution  of  the  marriage  (section  27); 
and  if  tho  bosband  implies,  he  may  join  the  alleged 
adnltsrer  as  co-re^onaant  (aaolion  28);  and  nay 
olaim  damages  agamst  bim,  ei^er  by  that  or  by  a 
aapaiate  petition  (section  33)  ;  and  the  court  may 
(section  ;54)  order  the  co-rcspontient  to  pay  all  or  any 
part  of  tho  costs  of  the  proceedings.    By  section  31 
the  diitaolution  of  the  marriage  ia  to  be  by  tha  '*  de- 
cree" of  the  oomi.  Inseoticns33Mid84,  rebtbgtc 
the  damages  and  ooets  which  the  co-respondent  insy 
be  ordered  to  pay,  the  word  ' '  decree  "  is  not  vised.  But 
section  33  provides  that  all  the  enactments  container! 
in  the  Act  with  reference  to  the  hearing  and  deCUBOQ 
of  petitioBa  lliall  apply  to  the  hearing  of  a  petitioa 
for  damagea,  and  by  section  34  the  order  for  oait* 
may  be  made  when  the  alleged  adolterer  is  a  ei>« 
respondent  to  a  petition  for  dissolution.    In. practice, 
I  prosunjo,  the  order  usually  is  made,  as  it  was  here, 
a.s  ])art  of  the  decree. 

Now  it  scorns  to  mo  that  no  difference  can  for  this 
puqKJse  be  made  between  a  ducroo  giving  damages 
and  costs  against  a  co-respondent,  and  a  decree  givmg 
coats  only.  If  the  later  Act,  the  Bankruptcy  Act  «2 
1883,  bae  flouMpted  such  s  pecsan  Aram  ito  Juauiiptfrni 
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of  t  judgment  debtor  who  commita  an  act  of  bank- 
niptey  by  failing  to  coiiiiily  with  a  bankruptcy 
notice,  tkis  does  not  appcur  to  be  any  8u£Scient 
wuoa  for  sach  an  exception.     But,  pursuing  this 
jftigBtion,  the  Judicature  Act  of  1873  unit^  the 
Qnit  of  Chancery,  the  Courts  of  Common  Law,  of 
P:  iHtc,  Admiralty,  the  Divorce  Court,  and  the 
Liciodon  Court  of  Bankruptcy,  into  one  Supreme 
Ooort  of  Judicftture  in  England  (section  3),  and  by 
I   mstitm  4  and  6  made  than  the  Hig^  Court,  and  by 
I    tKUm  16  reibti  in  Hiat  Sgh  Court  the  jurisdiction 
of  each  and  every  of  thrin,  and  also  of  the  courts 
craited  by  comuussiouers  t)f  iissize.    Section  100  pro- 
ndw  that  in  the  oonetraotion  of  the  statute  "  cause  " 
"liiaU  indude  any  adK»,  nnt,  or  other  oiiginel  pro- 
mSag  lieiweeu  a  pbdntiff  and  e  defendant,  and  anv 
criminal  procewling  by  the  Crown";   "suit"  shall 
include  "  action  "  ;  **  action  "  shall  luoan  h  civil  pro- 
Lt^iing  commenced  by  writ,  or  in  such  other  mnuner 
u      he  prescribed  by  rule  of  court,  and  shall  not 
Ubm  a  criminal  proceeding  hj  tibe  Grown  *' ;  and 
*'^dgment"  shall  include  "decree."    Therefore,  a 
"nnt  or  cause  "  includes  an  "  action,"  and  a  "  judg- 
Bfut"  incluilcH  a  "  d<:cm'." 

The  Bankruptcy  Act  of  1883  was  passed  ton  years 
kter,  and  when  it  meaka  of  a  "  judgment  creditor  " 
wby  ■honld  not  toe  word  "judgment"  include  a 
**deeriB'*P   In  the  Court  of  Chancery  proceedings 
rt'  fonurrly  cnlled  suits,  and  the  decision  of  a  suit 
wtis  by  decree.    The  suit  waa  oommenoed  by  bill,  and 
the  sppearaaee  of  liie  defandanta  waa  obtained  by 
vrit  of  tmbpcma,  or  in  oartain  oaaaa  Vr  Mrvioe  of  a 
copy  of  tte  hHl.  By  order  1  of  the  Bake  of  Court 
raits  in  Chancery  are  to  be  called  actions,  and  by 
order  2  are  to  be  commenced  by  writ,  and  by  order 
40  the  judgment  of  the  coorts  is  to  be  ubtjuned  by 
motaon  far  iodgmeat.    Order  68  provides  that  noth- 
ing in  Oendee  shall,  aavoaaexpressly  provided,  affect 
the  procedure  or  practioa  in  proceedings  for  divorce. 
Accordingly  the  Divorce  Court  is  governed  by  itn 
wn  rules  in  these  respects,  and  its  causes  and  suits 
are  bot  called  actions,  and  its  decisions  are  not  called 
jadgnMnto,  Imt  decrees.    This,  and  as  I  iMak  this 
only,  creates  the  difficulty.     Tn  strict  language  a 
decree  of  the  Divorce  Court  is  not  called  a  "  judg- 
'   nt  ■' nor  is  a  suit  for  divorce  called  an  "acti  in." 
>--;  tion  4  i>f  the  Bankruptcy  Act,  1883,  contains  eight 
'ul>-gections,  every  one  of  which  applies  to  this  debtor 
unless  sub-section  1  (jr)  is  an  exoeptian.  SubHMotion 
1  (e)  provides  that  "execution  leyiedliy  seiKOxeand 
■ale"  of  a  debtor's  goods  "  under  prncoss  in  an  action 
in  any  court,  or  in  any  civil  proceeding  in  the  High 
Court,"  shall  be  an  act  of  bankruptcy. 

TSmtHon  if  then  had  been  such  egeentioii  bv 
Mime  aad  sale  mder  lida  decree,  as,  I  mderstand, 
aooording  to  the  ordinary  prfictice  of  the  Divorce 
Ooort,  there  misht  be  if  the  co-reupuuduut  had 
goods  which  cotm  be  seized,  he  might  be  made  a 
bankmpt.  Bntinanb-section  1  (elthoe  an  the  words 
"in  any  dvfl  prooeeditur  in  the  High  Oonrt,**  which, 
it  is  stud,  would  includo  this  deen-e  in  the  Divored 
CV>urt.  Hiiwi'ver,  I  CHiitiot  see  any  rwiaon  for  as- 
cribing to  the  liegislature  an  intention  to  allow  the 
debtor  to  be  made  baukrupt  under  sub-section  1  (e) 
and  not  mider  sub-section  1  (7).  Cotton,  L.J.,  in  A'r 
jxiHr  Chinrry  and  again  in  Ex  parte  Mtnjrt  said  that 
us  under  sub-section  1  (v)  there  is  a  new  act  of  bank- 
Hiptey  created  for  thf  first  time  by  the  Aet  of  1883, 
"  we  ought  to  give  the  words  their  strict  meaning." 
This  language  was  adopted  by  the  Master  of  the  Kolls 
in  AV  parte  Biddell,  Ih  re  Earl  <>/  Htmthmirr.  Fol- 
lowing that  role  of  construction,  I  must  reluctantly 
u^me  to  the  conclusion  that  "judgment  in  an  action  " 
does  not  atrictly  describe  or  include  a  decree  in  a  suit 
ior  divoroe.  Thenfoce,  the  dodaion  of  the  oourt 


below  was  right,  and  the  appeal  must  he  dismissed 
with  ooata, 

A]>)i»il  ditiniued, 

Solicitors,  J.  O,  Dobdl;  Ward,  Perks,  A  McKojf. 


Prom  Q.  n.  Div.  i 
(Lord  Eshnr,  M.K.,  and  |  Haioll  2. 

Lindley  &  Bo  wen,  L.J  J.)  ) 

Donovan  v.  Laino,  Whabton,  &  Down  Consiuuc- 
Tnnr  BtMSMiXB  (LnmxD)*  (a*) 

Mcuter  nnd  aermnt — Nrgftgrnce — Master's  liuhiUty — 
Employment  0/  servant  bv  third  party — Negligence  0/ 
mrvtutt  whUt  to  sntpltysa. 

Tfir  (h/<  h'hiitt.i  i  nU  rid  iiifo  an  agreement  wiih  a 
wharjinger,  wlut  uhu  engaged  in  loudin/j  nnd  unlmding 
knfMOt  •  iribai/,  I0  Ut  Aim  have  the  us,  0/  a  steam 
crane  and  a  man  who  was  tmgagtd  and  oaid  by  the 
defmdtmts  #0  worA  it  wAeaetivr  he  required  we  tame,  for 
I'oO  a  ijKir.  While  the  wkorjinger  uhu  engaged  in 
holding  a  barge  at  the  wharf.  One  (j/  his  mai  was  injured 
b)/  the  negligent  act  of  fht  man  working  the  crane  in 
the  course  0/  the  loading. 

ffttd  {ajbming  the  fudgmeid  of  FoUodk,  B.),  that, 
tJiiiii'/h  thf  mrtn  wh)  twts  working  the  crane  tvas  the 
i/i  niral  grrvdid  of  the  defendants,  the  defendants  were 
nt>t  liable,  for,  at  thr  tiuu  0/  the  iirriilutt,  thi'  man  VKirh  - 
ing  the.  crane  was  employed  under  the  ord'-rn  nud  nmtrol 
of  the  wharjinger,  and  for  that  particular  niqil«ijmnd 
he  mutt  he  regarded  at  (Ae  eervatd  of  the  wharjinger,  and 
tiot  as  the  tervani  of  the  defendante. 

Appeal  from  the  judgment  of  Pollock,  B.,  In 

favour  of  the;  defendants  at  the  trial,  with  a  jury,  of  an 
action  to  recover  damages  for  personal  injuries. 

The  plaintiff  wa.s  in  the  eruploymeut  of  Messrs. 
Jones  &  Co.,  aad  the  defendants,  under  an  agreement 
with  Jonea  A  Co.,  sappUed  tiiem  witii  a  steam  orane 
and  a  man  to  work  it  fi>r  the  jmrposeof  assisting  them 
in  loading  and  uidoading  vessels  at  a  certain  wharf. 

The  following  were  the  lertus  of  the  agreement  as 
set  out  in  the  answer  of  the  secrotury  of  the  defendant 
company  to  the  5th  interrogatory : — **  Xy  company, 
in  or  about  the  month  of  Augast,  1891,  Terbally 
agreed  with  Messrs.  Jones  &  Co.  that  they  should 
have  the  use  lA  the  steam  craue  when  they  required 
th«  same,  and  that  my  company  should  supply  the 
fnal  and  neeesaaty  power  and  also  a  man  to  dmeanbb 
crane,  Hem.  Jonea  ft  Go.  paying  to  my  oompany 
therefor  Hie  aom  of  £S0  per  annum,  and  also  a  snm 
equal  to  the  average  sum  for  the  three  last  years  paid 
to  the  Hydraulic  Co.  for  power  suutilied  to  the 
hydraulic  orane  which  waa  foraMriy  ttaMin the  filnoe 
of  the  ateam  orane.** 

On  the  Srd  of  March,  1892,  Means.  Jones  ft  Oo. 
were  engiiged  in  lotiding  a  barge  at  the  wliarf,  and 
the  crane  was  being  worked  by  a  man  named  Wand, 
who  wjis  engagi'd  and  paid  by  the  defendants.  The 
plaintiff's  duty  was  to  stand  upon  the  edge  of  the 
wbart  and  give  the  aignal  to  Wand  to  set  tks  crane  in 
motion.  Wand,  without  waiting  for  the  signnl. 
started  tbe  crane,  and  the  arm  of  the  craue  struck  tho 
plaintiff  and  injured  hini. 

At  the  trial  thopury  found  that  Wand  was  negligent, 
and  gave  a  verdict  for  the  plaintiff  for  £500.  The 
learned  judge,  upon  the  antliority  of  Jtourke  t.  White 
M<Mss  VMiery  Co.,  25  W.  R  263,  2  C.  P.  D.  205,  held 
that  Wand  was,  at  the  time  of  the  accident,  acting  aH 
the  servant  of  Jones  &  Co.,  and  not  as  the  servant  of 

(a.)  Beported  by  W.  F.  BAftay,  Eaq.,  Baniatar-at- 

Law. 
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tiie  dafmdanti,  and  ontand  jodlgBMiit  fiorifas  dafand- 
■ala. 

The  jtbialatt  appealed. 

LifftdmBetl  {Cock,  Q.C,  with  him),  for  the  plain- 
tiff.— ^The  man  Wand  remained  the  serrant  ol  the 
defendants  though  employed  upon  this  partaeolar 
work.  The  ili  fi  iiiLuits  fupplietl  the  crane  and  the 
uian,  uud  au  far  as  the  maimgemeut  of  the  crane  was 
oonoemed  the  man  remained  the  servant  of  the 
defendants.  Jones  &  Co.  oould  not  give  Wand  any 
orden  the^  pleased ;  they  could  only  tell  him  when 
to  bt'gin  boiHtiiig  and  lowering  tho  goods.  The  fact 
ibut  u  person  Las  to  obt-y  ccrtjiin  orders  given  by 
another  doeH  not  niiike  him  the  si?r%'ant  of  tJiat  other. 
It  is  not  enough  that  tbe  servtmt  should  be  under  the 
limited  control  of  that  otlier  person.  Tha  oomplete 
ooutrol  of  him  must  be  handed  orar  so  ai  to  make 
bim  tiia  aervant  of  tiie  other.  The  dedaiaa  in  Quof 
mm  V.  Burnett,  6  M.  &  W.  JTO,  ia  in  point,  and 
die  decision  in  lionrke  v.  W/iite  Muss  ('uUt<:ry  Cn. 
ma  based  upon  tlio  fact  stated  in  the  answers 
to  mtemwatories,  th%t  the  engine  was  at  the 
lima  of  me  aocident  under  the  control  of  the 
contraolor.  Wand  being  the  general  aertani  of  the 
defendant,  the  circamstances  must,  as  Lord  Watson 
said  in  Johnson  v.  Liiidmi/,  10  W.  R.  K'.'),  at  p.  108, 
£1H91  j  A.  C.  371,  at  p.  382,  "  be  such  as  to  show  con- 
auBiVely  that  the  lacvant  submitted  Uaiaall  to  the 
oooteol  of  another  panon  than  hia  prapar  maatar." 
That  waa  not  profed  in  this  oaae.  Wand  tboefore 
remained  tbaaervani  of  fha  dafondanta,  and  tiiagr  axa 
liable. 

Ho  also  referred  to  Luwjhcr  v.  I'nintcr,  5  B.  &  C. 
547;  JbiMS  T.  Mauur,  dec,  LioeraoUt  33  W.  K.  uiil, 
14  a  B.  D.  890. 

the  dofeudaute,  were  not  called  upon. 

LoidESHBE,  H.B.— TheplaintifPhironghtan  action 

lor  personal  injuries  suHtained  by  him  owing  to  tbe 
negugenco  of  a  servant  of  tbe  defendants,  for  whoso 
negligence  at  that  time  the  plaintiff  allcge<l  that  tho 
defendants  were  responsible.  It  appears  that  Jones 
&  Co.  were  engaged  in  loading  a  barge  at  thair  wharf. 
The  defendants  hired  out  to  tfoncs  &  Co.  a  crane  and 
a  man  iu  charge  of  it  for  the  purpose  of  assisting  in 
loading  th.'  burge.  What  is  the  ordinary  way  of 
using  a  tniuo  ou  a  quay  for  the  purpose  of  loading  a 
barge  ?  It  is  wall  known  that  the  goods  which  have 
to  1m  loaded  are  plaoad  in  tha  orana,  and  the  arm  of 
the  onme  ia  Hien  awmw  round  ao  as  to  bring  tho 
goods  over  the  barge,  and  those  who  are  engaged  iu 
tlie  loailing  have  to  give  orders  as  to  what  pwirt  of  tbe 
bargii  the  gmuls  are  to  bo  lowered  mi  to.  They  direct 
the  juan  working  tbe  crane  where  the  goods  are  to  go. 
Btiow  far  tho  arm  uf  the  crane  is  to  be  swung  depends 
upon  i^e  part  of  the  veaael  where  the  goodpara  to  go. 
Eivery  motion  of  the  crane  moat  tie  nnder  f3ie  control 
of  those  will)  ;ire  loading  tbe  sbij).  Accordingly, 
when  a  crane  is  lent  to  persons  wlio  are  lotwling  a 
abip  to  be  used  lor  that  purpose,  every  motion  of  thi" 
crane — the  moment  of  raising  the  goods  from  the 
anay,  the  moment  of  lowering  tham  on  to  the  barge, 
the  part  of  the  barge  on  to  which  tho  goods  are  to  be 
lowered,  the  uiouieiit  wlien  the  act  of  lowering  them 
is  ti>  be  btupjM'd  mii.st  1m-  in  accordance  with  thi- 
orders  of  those  whu  are  loading  tho  barge.  These 
■ro  undisputed  facta.  Li  the  preaant  oaae  we  defend- 
anta  hired  out  the  crane  and  s  man  to  wodtit  to 
Jones  ft  CSo.  to  bo  used  in  the  way  I  haTa  deaoribed. 

ITir  man  was  no  doubt  the  serv'nut  nf  the  defendants 
for  sumo  purijoses.  I  should  think  that  if  he  bad  by 
his  neglect  allowed  tho  crane  to  get  out  of  order  for 
doing  ita  work,  mid  injury  waa  thereby  caused  to 
aomaoaie,  the  defendants  would  be  liaUe.  But  this 


accident  did  not  happen  from  anything  of  the  sort 
It  hanpenad  through  tha  ocane  being  na^igently 
worked.  The  man  waa  boond  to  won  tiia  enaa 

under  tbo  control  and  onb-i-s  of  Jones  &  Co.  That 
being  so.  wlioso  servant  wiis  Le  us  regards  tbe  work- 
ing of  the  omnc.  It  is  true  that  tbe  defendaata 
snlectod  bim,  and  that  they  paid  him  lus  wages. 
Those  are  oircuautaaoas  which,  if  nothing  alaa  iBHr> 
vened,  would  be  atnng  to  ahow  that  the  aMB  waa  lha 
servant  of  the  defendmita.  But  aa  regaHa  the  wak- 
ing of  the  crane,  at  this  particular  time  he  was  no 
longer  the  servant  of  the  aefendants.  The  operatioa 
of  loading  was  conducted  solely  by  Jonoe  &  Co.,  and  I 
have  no  doubt  that  if  they  saw  him  disobeying  thsir 
orden  or  ofiierwiae  ndaeonduetiug  himself  they  could 
have  discharged  bim  from  that  employment.  Wss 
he,  then,  Jones  it  Cu.'s  servant  for  the  purpose  of  th^ 
emi)Ioymcnt  r 

If  any  authority  were  required  for  an  answer  to 
that  question  it  is  to  be  foond  bk  Bomht  T.  IFMfe 
Mot  VolUtrM  Go,  Xhe  qumtioa  Utan  waa,  miAam 
service  waa  lAwreneef  uewaa  the  general  aanant 
of  tbe  defendants  ;  but  it  waa  held  that  in  resi>ect  of 
tbe  particular  employment  in  which  he  was  iiei,'lig«nt 
he  waa  not  tbe  servant  of  tbe  defendants.  Cm  kbum, 
C.J.,  said:  "It  appeaia  to  me  that  tbe  defendants 
put  the  engine  and  tUa  man  Lawrence  at  Whittle's 
disposal  just  aa  mnoh  aa  if  they  had  lent  both  to 
him.  But  when  one  person  lends  his  servant  to 
another  for  a  particubir  employment,  the  servant,  for 
anything  done  in  that  particular  employment,  must 
be  dealt  with  as  the  auiiHt  of  the  man  to  whom  he 
is  lent,  although  he  remaina  the  general  aervaatof 
the  person  who  lent  Um."  Oan  anjrthing  be  dew 

than  that  ?  The  man  there  was  tbe  general  servant 
of  tbo  defendants,  but  he  was  lent  by  them  to 
Whittle,  audit  wan  hilil  that  be  was  tbo  servant  of 
Whittle  for  that  employment,  and  not  the  servant  of 
hia  general  masters,  because  Whittie  had  control  of 
the  opawrttona  in  whioh  he  waa  enplofad,  and  his 
genanl  maaten  had  not. 

The  i)a8sage  wliich  has  been  read  from  the  opinion 
of  Ix)rd  Watson  in  Johnson  v.  Lindmy  soeiua  to  mo 
to  be  extvctly  to  tho  same  effect.  He  says:  "  I  do 
not  think  it  neonssaiy  to  diaooas  the  question  under 
what  drcumstanoes  the  act  i  ant  of  one  man  ought  to 
be  considered  the  servant  of  another ;  I  can  well 
conceive  that  tho  general  servant  of  A.  might,  by 
working  towards  a  common  end  along  with  the 
servants  of  B.,  and  submitting  himself  to  the  control 
and  ordaraof  B.,  become  vrv  hac  vice  B.'a  aarvantin 
such  senae  aa  not  only  to  uiaable  him  from,  xaoovariag 
from  B.  for  injuries  anatained  through  tiie  faoH  of 
B.'s  proper  Nervants,  but  to  exclude  the  liability  of 
A.  for  injury  occtwioned  by  liis  fault  to  B.'s  own 
workmen."    That  doctrine  is  appHcable  bero. 

I  will  only  mention  the  case  oi  Jones  v.  Mayor,  dc, 
of  Ai'trr/MwHor  the  purpoaa  of  noticing  that  the  court 
there  thought  that  there  Was  a  diatinotion  between 
the  general  master  lending  his  servant  gratuitoorfy 
:uiil  lending  bim  for  a  consideration.  I  cannot  agree 
with  that  distinction.  It  has  nothing  to  do  with  thu 
question  whose  servant  the  man  is  at  the  tiute. 

It  waa  also  contended  that  he  was  the  aervant  of 
both.  He  may  be  the  servant  of  botii  at  the  smbs 
time,  but  not  with  regard  to  the  same  acts  of  service. 
With  regard  to  tho  act  of  service  here — ^namely,  the 
working  of  the  ciaui'  -the  m  m  was  the  servant  of 
Jont«  &  Co.  alone,  and  not  as  regards  that,  the  ser- 
vant of  tbe  defendants.  He  might,  no  doubt,  have 
been  the  servant  of  the  defendanta  in  taspaot  of 
other  things,  but  not  aa  regarda  the  working  of  Am 
crane. 

The  judgment  of  the  luamud  ^udgo  is  thorefon 
right,  HDdthaagppaalmuatbedimiaaaa. 
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iDrDLKT,  Ii^. — am  of  tiie  Mn«  ODuigB.  JFV/m<f 

/mk  the  ijliiintiff  had  n  colour  of  rigut  in  Ininging 
this  at'tiuii.  But  upon  looking  at  the  faotfl  it  appears 
tlit  the  crane  was  used  in  loading  a  ship,  that  the 
m&n  Wand  was  working  the  crwie,  and  that  this  waa 
done  under  an  arrangement  between  the  defendants 
■nd  Jones  &  Co.  The  answer  to  the  fifth  interro- 
gatory shows  what  that  arrangement  was.  Thn  key 
to  the  whole  case  lies  in  this,  that  the  defendants 
were  not  loading  the  barge,  and  that  Jones  &  Co. 
The  cruni'  wits  b*'ing  used  for  Jones  ft  Oo»'s 
■nd  not  for  t£e  defendants'  pnnmeee. 
I  ft  Go.  mnat  be  regarded  for  ibat  job  ae  Wand's 
mast'-rs.  That  carries  the  case  against  the  plaintiff 
and  brings  it  within  the  decision  in  li>'iirk<-  v,  H'liitr 
M'^M  Collicri/  f'l:,  !i  cjkse  which  was  (ii'ci'lt  d  upon 
aoond  iinnciple«  in  the  Court  of  Appeal.  As  to  t)i<- 
OK  Jbnss  T.  Mttgor,  dtc,  of  L{verj>ool,  that  deoiBiou 
vu  ri^il,  M  tin  oalf  orders  the  defendants. could 
pre  to  the  driTer  of  the  watering  oart  was  as  to 
what  streets  ho  wius  to  wat^-r.  Wiui  reference  to  the 
point  which  was  suggested,  that  the  defendants  as 
Wt  il  as  Jones  &  Co.  might  be  separately  liable  as  the 
muters  of  the  man  Wand,  that  suggestion  is  answered 
by  littledale,  J.,  in  Laugher  ▼.  AMer,  S  B.  ft  C,  ftt 
p.  &&8,  where  ho  says  that  the  man  "is  the  servant 
of  one  or  the  other,  t>ut  not  tin-  servant  of  one  and 
the  other;  the  law  di*  s  not  r<i  n^'ni/e  :i  several  lia- 
bility in  two  principals  who  are  uucouuected." 

fiowJOT,-  L.J.— The  law  ■esmi  to  mo  to  be  clear, 
lbs  Kebilily  of  a  master  is  based,  not  upon  t  he  ground 

that  be  Oraeied  the  net  comjilained  of,  but  upon  the 
irroond  of  Wa  Imliilitv  for  -.vhat  h  IS  servant  d<jes  in 
the  course  of  his  enijih  vin  ■nt.  \\  ('  Imve  hero  only  to 
ormsider  whether,  when  the  accident  happened  to  the 
dsintifl,  the  defoidants  were  Wand's  masters,  not  in 
m  mm  ol  being  bis  gsBsnd  masters,  bat  in  the 
MBse  of  b«viBg  tiM  rigbt  at  tbe  time  to  control  the 
act.  That  has  been  the  test  laid  down  for  a  great 
number  of  years,  and  nowliere  b«-tter  than  by 
Crunipton,  J.,  in  Sddler  v.  Htiihirk,  3  W.  li.,  at  p. 
li»i',  4  E.  &  B.,  at  p.  678,  whore  he  said:  "The  test 
bsre  is  whether  tbe  defendant  retained  tiie  power  of 
■"♦^"•"g  the  work."  There  are  two  ways  in 
triiich  a  person  may  contract  as  regards  the  curry- 
ing out  of  works.  The  contractor  may  contract 
to  do  the  work,  the  mode  of  controlling  the  jueuus 
sod  the  end  being  left  to  him.  In  that  case  the  men 
an,  without  donot,  bia  servants,  fiat  a  contractor 
wtcf  ouulf  not  in  a  diflbraut  manner.  He  may  lend 
his  servants  for  the  puqwjso  of  carrying  out  the  end 
to  be  accomplished.  For  the  reasons  given  by  the 
Master  of  the  Ktills  it  seeins  clear  to  nio  that  the 
defendiinta,  who  were  called  in  to  assist,  phtced  their 
crane  and  man  under  the  oontrol  of  Jcmcs  &  Co.,  and 
dad  not,  in  Crompton,  J.'s  langoage,  retain  the  power 
of  eootrolling  tbe  work. 

The  judgment  m  »  v.  U7,/.'.  V.  .,■  <;  v ('„. 
Wems  to  me  to  be  perfectly  right,  luitl  the  language 
which  has  been  read  to  us  from  the  opinion  of  Lord 
Watson  in  Johnton  Lindtag  follows  the  same  line. 
The  eaiTisge  cases  do  not  seem  to  me  to  toooh  the 
prwent  case.  If  a  person  hires  a  carrinp'',  the  eml  to 
uh  attained  is  pre«crib«  d  by  the  ]i<  rsou  who  bin  s  it. 
The  livcry-stnble  keep<T  ui;ili  rtak.  s  to  curry  out  that 
end,  but  he  in  no  way  places  hi ,  runiago  and  servant 
Bnder  the  oontrol  of  Uie  hir<  i .  \. .  i<i  ihat  the  servant 
is  bomd  to  dm*  where  ordered.  The  oontrol  as  to 
tile  modm  of  driving  to  tbe  plaoe  indicated  is  left  to 

th«  livery-^tabh'  kf'<>})rr*s  servant.  Tf  th>'  <  <  nii  liiniin 
actii  ill  a  wrong  maimer  the  hirer  can  complain  to  the 
OAichman's  master.  If,  however,  the  liirer  were  to 
intariete  with  the  driving,  and  an  injury  was  caused 
lo  soaaoBM  thmbgr,  be  would  bo  liable,  nut  as  master, 


bat  beoanse  be  iaierflsred  and  mflioilsed  ISie  act 

In  the  present  case  the  detedM&ts  w<  r.-  th<'  general 
masters  of  Wiuid,  but  under  an  agrei  un  nt  with 
Jones  &  Co.  they  partetl  with  the  control  over  him 
for  that  particular  work,  and  the  relation  of  master 
and  senrant  lastod  only  as  long  as  they  retained  the 
power  of  controlling  hun,  and  when  they  parted  with 
that  control  oyer  him  the  relation  erased  for  the  time. 
I  agree  also  with  what  hiis  Ix^nsjiid  ivs  to  there  being 
no  difference  between  lending  a  servant  for  rewaiU 
sosd  lending  Um  gratuitonsly. 

Ajij  'ul  Jisnusfifd. 

•SnliLitor  for  the  plaintiiF,  /i.  //.  Wnnl. 
Solicitor  fur  the  defendants,  JJ.  F.  Kite. 


From  Chan.  Div.  ) 
(lindley,  Bowen.  and  }  Nov.  12, 14. 

A.  L.  Smith.  L.JJ.)  ) 

In  re  NEW  Z£AIAXD  TfiUST  and  Loax  Co.  (a.) 

TruHee—Vfgting  order— Stadk—Tnutee  Ad,  18dO  (IS 
.i  l  l  rirf.  r.  GO),  ss.  2.        Trustee  Eakn&km  Ad, 

IiSa2  (1  j  il-  1()  I'ld.  c.  oi),  8.  6. 

In  an  ordt  r  rrnvh'  umlrr  i^tinn  3.)  n/  the  Trtutte  Art, 
1850,  aud  srctiiiu  <j  <>/  ff--  Tni>tii'  I'.  itDh^ian  Art,  1S52, 
Vf»titi<j  thr  "  ritjfil  to  call  /"r  it  trnn^ft  r  o  f  and  tu  tran$- 
/rr"  «t<Kk,  t'n  mm  frnttifri,  it  i»  imt  oltl i'jnttTi/  to  iwerf 
tfie  name  of  any  tratu/eree  in  the  </rder,  nor  i»  there  amy 
'jmeral  rfde  that  the  worde  **1o  any  purehaeer  or  pttr- 
r/ninerif"  sliciild  hf  addfd  ;  the  iiistrtioii  frr  omhfiou  of 
t/itst'  in-n/s  iH  a  matter  of  ditcretion  /or  the  Judye  who 
TOoAf  s  the  urdi'v. 

In  re  Peacock,  14  Ch,  D.  212,  exiJained. 

The  word  "Oodk,**  ae  defined  tn  ledion  2  of  the 
Trustee  Act,  1850,  eomprieee  sAores  not  fuUjf  foid  up  t» 
any  company  or  eociety. 

Appeal  from  CHntty,  J. 

l{y  !i  vc-stintr  order  dated  the  Sth  of  March.  1S02, 
made  by  Chitty,  J.,  in  the  administration  suit  of  !a 
rf  Alrixk,  it  was  ordered,  "(1)  That  Charlos  Alcock 
be  apiHjinted  a  new  tnistee  of  tbe  estate  of  Elizabeth 
Alci>ck  (doc«!a.Hed)  in  substitntion  for  Arthur  Aloock, 
and  jointly  with  the  defendant  John  F.  Aloock.  (2) 
That  the  right  to  call  for  a  transfer  of,  and  to  transfer, 
the  sums  of  Ht.(x:k  and  sli'irt  s  s])ei:iHi'd  in  the  Hchodolo 
hereto"  (to  which  the  testutrix  was  beneticially  entitled 
at  the  time  of  her  decease)  "  to  any  purdiaser  or 
porohasnrs,  and  to  receive  the  divideniu  aconied  and  to 
accrne  thereon,  do  vest  in  Jolm  F.  AleodcandObBilea 
Alcock  lis  trustees  of  the  will  of  KH/abeth  Alcock." 
This  V(  >i(ii)g  order  had  been  8er\  <  <l  on  the  New  Zea- 
land Tnist,  &C.,  Co.  Anumt:  tln'  stocks  and  shares 
spcciticii  in  the  schedule  to  tliis  oidi  r  wt  re  HM  shares 
in  the  New  Zealand  Trust  ami  I/Dan  Co.  These  shares, 
which  were  of  £25  each  (on  which  £0  each  only  had 
been  paid  up),  had,  in  July,  1891,  been  transferrad  by 
Arthur  Alcock  and  John  F.  Alcock.  thr  two  oxt'cut*)rs 
and  trustees  of  the  testatrix  Kli/.aU  th  .(Vlcock,  into 
the  sole  name  of  Arthur  Alcock,  who  wiis  accordingly, 
in  August,  1S91,  registered  as  holder  of  the  sluunes, 
and  a  new  certificate  for  the  whole  of  the  shares  was 
issued  to  Arthur  Aloook  by  the  com[iany.  In  Novem- 
ber, iS'.il,  Arthur  Alcock  abscoudwl,  and  in  Jauuarj', 
Isy2,  a  receiN-ing  order  in  bankruptcy  was  maao 
against  him.  On  the  2Sth  of  May.  is;t2,  John  F. 
Alcock  aud  Charles  Alcock,  (lif  tl.i  ii  tru^t<M  si.f  the 
will,  sold  one  of  the  above-mentioned  4^1  sburoe  to 
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8>  B.  Earle,  and  seat  the  deed  of  tnaafer  to  the  oom- 

|Mny  for  re^tration.  The  company  refused  to  repfister 
it,  on  the  ground  that  the  transferors,  John  F.  Alcouk 
and  Charles  Alcock,  were  not  the  registered  holdnrs  of 
any  of  the  491  shares,  which  were  still  standing  in 
the  sole  name  of  Alflrar  Alcock,  the  abaoooaing 
truatee;  and  the  wftwif^y  ^jjn^  ti,e  trane- 

fmm  ehoold  flnt  ha-veflie  duuve  trMHimed  into 
their  own  names  before  thoy  coiild  require  flM  OOm- 
patiy  to  register  tht-  tniii.sfta-  to  Earle. 

Tnn  trust  cos  mid  ELirlu  thereupon  applied  Ly  way 
of  motion,  uiulur  section  3o  of  the  Coiui>anie8  Act, 
1862,  for  rectification  of  tiio  rcRirster,  by  removing  the 
name  of  Arthur  Aloodk  m  the  oolder  of  the  one  ahare 
sold,  and  inserting  theron  the  name  of  Earle. 

On  the  2nd  of  July,  1S!)2,  Chitty,  J.,  mad.)  an 
order  for  rectification  of  the  register  in  the  terms  of 
the  applicants'  motion. 

The  eoinjiiiuy  iij)]>ealed. 

Latham,  Q,V.,  and  Howard  Wright,  for  the  appel- 
lants.—The  tPMtiOf  Order  of  fbe  8th  of  March  is  not 
intheusualor  pmperfom.  Section  35  of  the  Trus- 
tee Aofc,  1850  (13  ft  14  Tiot  o.  00).  enacts  that  it  shaU 

be  lawfid  for  the  court,  upon  makinr?  any  order  for 
appointing  a  now  tnistoo.  "  to  vast  the  right  to  call 
for  u  tr.iiisfi  r  of  iiny  stock  "  in  the  persons  who  uj)on 
the  appointment  shall  be  the  trustees.  ThilgiTes  the 
trustees  so  appointed  power  to  call  for  a  transfer  of 
the  atodE  to  themselves  only :  Tn  re  Stn  ufh ,  !  De  G.  & 
8m.  499.  Section  6  of  the  Trustee  Exte  uwiou  Act, 
185'2  (15  &  l(i  Vict.  c.  5.5),  was  not  intended  to  en- 
large the  jurisdiction ;  it  only  givee  trustees  having 
the  legal  right  to  call  for  a  transfer,  the  VogSi 
right  to  transfer,  i.e.,  to  themaelvea.  The  oommon 
form  of  vesting  order  nnder  fteee  seetions  oontains 
the  words  "and  let"  [the  new  trustee  or  trustees] 
"transfer  the  said  [st<xk1  into  his  or  their  o^vn 
name  or  names  " :  Setoii,  '5th  ed.,  vol.  2,  p.  1073. 
This  vesting  order,  however,  not  only  does  not  con- 
tain those  usual  wotds,  bat  does  oontain  tibe  words 
"transfer  to  bbv  purchaser  or  patoliaaera,*'  which 
ought  not  to  be  mserted.  [BowBir,  L.J.— How  did 
those  wortls  get  into  the  order  ?]  On  the  supposed 
authority  of  In  re  J'tnaH;  14  Ch.  D.  212,  but  the 
oriler  there  was  an  exceptional  order.  iFarmH,  Q*0. 
■ — I  do  not  object  to  the  words  "  to  aoy  |wiTrihaanr  or 
purchasers"  being  strndk  ont.1  That  woald  not  be 
sufficient  for  the  company.  Tlii-  vesting  order  sit 
most  ought  only  to  give  the  trusttH>8  the  right  to 
transfer  to  thetuselve.s,  or  to  name  th»i  transforees  in 
the  order,  aa  was  done  in  A'im^  of  Ilammr  v.  Bank  of 
Ungland,  L,  R.  8  Eq.  350.  The  i)ractice  of  the  BaidE 
of  finglandistolMTeadireotiaBilorft  tnmsfer  "into 
tikeMm«a**of1ihe  tmatees:  Tnn  CHanvitti^a  TrwU, 
W.  N.,  1878,  p.  21.  Further,  although  it  was  held  in 
In  re  Angela,  5  De  G.  &  Sm.  278,  that  the  word 
"stock"  m  section  .35  of  the  Trustee  Act,  1850,  in- 
cluded "  shares,"  it  hm  never  been  decided  that  it 
applies  to  shares  not  fully  paid  up,  and  in  respect  of 
tnuoh,  therefore,  a  liability  still  attaches. 

Farwell,  Q.C.,  and  Geonje  Henderson,  for  the  re- 
spondents.— ^The  company  really  want  to  make  the 
trustees  go  on  the  tegutar.  The  trustees  object  to  do 
that,  aa  were  is  a  urge  BaUBty  attaching  to  these 
sban  s.  Tliu  direction  as  to  whom  the  transfers  were 
to  be  made  was  really  inserted  for  the  protection  of 
the  ctttui  que  iru»U.  It  would  be  dangerous  to  omit 
those  wonis  in  all  cases  and  allow  tne  trtutees  to 
transfer  to  anvooe  at  large.  All  the  oommon  forms 
of  vesting  orders  do  not  contain  the  words  used 
In  Soton^  Forms,  "  tmnsfer  inUi  his  or  their  own 
iiaiiK'  or  names";  in  Tripp'.s  Chancery  Forms,  at 
p.  223,  those  words  are  not  used.  This  is  not  an 
lypeal  from  the  vesting  onter  nude  by  C&uttj,  on 


the  8th  of  Mareh,  bat  only  an 
to  radafy  the  eompaaj's 


i^psalfiNmfhe  oidsr 


Latham,  Q.f..  in  reply.— The  company  were  not 
before  the  court  when  the  vesting  order  was  made. 
The  vesting  ordr  r  gives  the  trustees  the  right  to 
receive  the  dividends,  and  yet  they  an  not  Wile  for 
calls.  ArtidelOof  the  artioleB  of  aasoeiatioDofas 
oonqtaiiy  provides  that  "the  company  may  d'xlitif  to 
register  any  transfer  of  shares  made  by  a  uitmlxT 
who  is  indebted  to  them,  and  may,  without  assigning 
any  reason  therefor,  decline  to  register  any  transfer 
of  shares  not  being  fully  paid  up."  The  vesting 
order  should,  therefore,  with  respect  to  the  ^i^t  to 
transfer,  contain  the  words  "  subject  to  tiie  artMH  of 


LnfDLEY,  L.J.  [after  stating  the  facta,  and  reading 
the  Older  of  Chitty,  J.,  of  the  8th  of  March,  1>»92, 
prooeeded :—].— Having  got  that  order,  John  F. 
Alcock  and  Charles  Aioock  transferred  one  of  the 
shares  to  Earle,  whose  name  is  the  only  one  now 
before  us  ;  and  the  transferors  liavr*  called  on  the 
company  to  register  Earle  as  the  holder  of  this  share. 
The  company,  however,  decline  to  dO  so,  on  the 
ground  that  the  order  is  embenassing;  sod  if 
accepted  in  Hiis  form  it  wtMdd,  tiiey  say,  be  ssi- 
barnissing  to  them  hereafter;  and  they  rely  upon 
article  IG  of  their  articles  of  association  as  justifying 
them  in  refusing  to  regiatar  aaj  tmoafer  of  shamast 
fully  paid  up.  * 

That  gives  liae  to  the  question  whether  QmtuUS 
reasonable  groond  of  oojeotion,  in  the  comfut^t 
point  of  view,  to  this  order. 

Mr.  Latham  has  raised  several  objections.  He  said, 
first,  that  section  .■}5  of  the  Trustee  Act.  l  s.>0,  do«8 
not  apply  to  shanks  not  fully  paid  up.  I  w!ws  some- 
what starded  by  that.  I  have  known  orders  mads 
under  the  Aet  witb  tegard  to  shares  not  folly  ^d  op 
for  the  last  thirty  years.  T  cannot  belt)  thuddn^, 
however,  looking  at  section  2.  that  the  lanpuago  it 
ample  enough  t«  comprise  shares  not  fidly  i»aid  up. 
In  In  re  Amjeio  it  was  hold  that  the  detiuitiun  of  the 
word  "  stock  "  in  section  2  applied  to  "  shares  "  in  » 
joint-stook  ooa^eny;  but  I  on  not  know  thsttbe 
point  now  taken  by  the  appellantB  has  arisen  Maie 
for  decision  with  regard  to  shares  not  fully  i>aid  up. 
I  should  say  that  the  prsictice  of  making  orders  uuder 
the  Act  exteuiUng  to  shares  not  fully  ]iaid  up  is  well 
founded;  and  in  my  opinion  that  objection  is  un- 
tenable. 

Another  objection  waa  that  tbenenieof  tbspro- 
posed  transferee  ongbt  to  appear  in  the  ofder,  and 

that  an  onler  vesting  in  c<»i-tain  jx-rsons  the  right 
call  for  a  transfer  ought  not  to  leave  out  the  name  cf 
the  proposed  tnni^troc.  The  company  say  tbiv 
woola  like  the  neme  of  the  transferee  or  tniufereet 
submitted  to  them  in  every  ease  before  the  orte  " 
drawni  up.  The  Trustee  Acts.  IS-TO  and  1862,  h«ie 
been  in  oi>eration  for  years;  orders  have  besneOO- 
fitantlv  drawn  uji  under  them,  and  there  is  nothing  m 
thom  "that  I  know  of  requiring  that  the  name  of  a 
transferee  should  be  inserted  iu  any  order.  I  cjinn  t 
hold  judicially  that  this  order  is  ini|terfsot  or  wrong 
by  reason  of  the  omisrion  of  the  namea  of  thetnas' 
ferees. 

Then  Mr.  Latham  says  that  the  insertion  of  tae 
word>  ■'  to  any  purchaser  or  purchasers  "  is  not  war- 
ranted by  the  Acts,  and  that  the  words  ought  to  oouie 
out.  If  that  is  a  reasonable  objection  we  umst  order, 
in  effect,  the  wonls  to  be  struck  out.  Technically** 
could  not  alter  the  terms  of  the  order,  beoanSS  it » 
not  under  n-vii  w,  Imt  we  could  decline  to  onler  the 
company  to  register  the  uanio  of  a  iiartioular  traiu- 
l«ee.  Withie^tfd  tothepowerof  theeoeitto  pot 
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■ail  in,  h  mppmn  to  hm  that  Motion  31  of  the 

Irfof  IS^O,  (Jtboupfi  it  certiiiiil)  (lofs  not  nyjuire  the 
wart  to  put  tbt'iu  in,  yet  authorizes  them  to  Ihj  ^lut 
io,  Mr.  Farwell  has  given  a  rca«on  for  that,  viz., 
tJM  protection  of  the  or^fui  que  trutU.    Cliitty,  J.,  it 
vtms,  put  the  words  iu  becimse  he  ttlt  hinueli  bound 
bj  the  form  of  order  made  in  In  re  Peacock,  but  I  cannot 
myself  hold  that  case  to  be  an  authority  for  the  proj)o- 
M'ijii  'Lilt  tht'.st*  words  must  be  put  into  the  order  whcn- 
erer  itis  desired  to  tranafor  the  shares  to  persons  other 
fta  the  trustees  themselves,  the  trustees  being  the 
{MM  in  whom  the  right  to  call  for  a  tnuisfer  is 
vmM.   I  should  haTe  thought  it  would  be  better 
','<  I-ave  them  out  in  the  absence  of  any  special  r<»a.son 
'mt  patting  them  in.    But  I  do  not  think  that  the 
insertion  of  theoe  wordi  in  the  Older  «w  lMm»d  the 
diientian  ol  Um  jnclg**   Hm  oonq^MV,  JKnrarer, 
mugtd  this:  ''We  niajlw  cmbnmiMM,  fhe  name 
of  the  wrong  person  may  be  put  into  the  transfer  or 
there  may  be  some  fraud  of  that  kind ;  the  trans- 
>Vn)n  may  make  a  transfer  first  to  A.  and  then  to  B., 
ud  we  may  be  put  upon  inquiry  who  ia  the  purohaaer." 
Dutiipaiely  a  speonlaAiTe  soggestion,  and  I  doubt 
whether  the  company  would  be  embarrassed  even  if 
tint  liiippenc<i  ;  but  this  is  an  application  by  Earle,  the 
tniii',ferw,  himself.    Although  the  words  "  to  any 
puitiuser  or  purohasers  "  may  poaaibly  be  in  oommon 
fam,  it  might  be  better  as  a  general  rule  to  leave 
Ikem  out;  but  the  court  has,  in  my  oj)inion,  power 
to  pot  in  the  wordu,  and  iu  u  reiisonnblo  ease  may 
put  them  in. 

Ur.  Latham  says  that  the  transferors  should  be  put 
under  some  undertaUag  tO  find  a  transferee  tiocept- 
«Us  to  the  directow,  and  that  suoh  ondertakmg 
AonU  be  put  into  the  order.    Of  course  we  cannot 
pat  that  in.    Tht  n  Mr.  Liitham  says  that  we  should 
put  into  the  order  an  expression  that  the  right  to 
tnitafer  should  be  "  subject  to  the  articles  of  the 
eomfs^jr."  I  do  not  see  why  the  eoort  durald  put 
tbit  m  or  alter  the  form  of  words  wlndi  bas  Men 
in  u*3  for  .so  many  years.    Mr.  L'itham  i.s  right  in 
that  the  order  does  not  affect  the  rights  of 
'lit-  company  under  the  memorandum  and  articles ; 
bat  it  is  not  aeoeaaexy  to  eatpcaaa  that  in  the  order. 
I  do  not  aee  why  we  should  put  in  words  that  are 
oot  wanted. 

The  result  is  that  all  the  objections  fail,  and  that 
the  qpMl  iMHl  be  diamiMad  witift  ooste. 

BowET,  L,  J.  — T  am  of  the  same  opinion. 

A.  L.  Smith,  I*. J. — I  have  nothing  to  a<ld. 
iiuiudUin,  J'^ahjiddt  iSc  IVUiiams  ;  U  ilaun  ik  Son, 


}  Feb.  17. 18, 24j  Mei«h  2. 

Anounr-OsmsAL  v.  Oorporatiov  or  Hav- 

^mtUnt  Nmitanu  Stm^pM  hotpiM  Quia  timet 

artion. 

An  injunction  will  nut  h-  (jrauttd  in  a  quia  timet 
viicn  unless  the  plaintiff  make*  out  a  strouy  ca»f  of 
fnUdriUtji  that  the  apprehended  miaeh^f  will  iu /act 
trite. 

The  iite  of  a  jrrnjm^'  l  nhntUju.r  hospital  ivas  200,  2-10, 
intl  4o<)  yards  rr»j>rcU  ai  y  Jrvux  (Iu-  thnf  adjacent  jmhlir 

\fl.)  Beported  by  G.  Bowjuukd  Alston,  lisq.,  Bar- 
lialarsiULftw. 


roodif,  nffMfy  yardt  from  a  mueh-frequmM  Mmefarv, 

anil  25G  t/unl^  froin  t!i'  iiftrfM  huoiw,  there  heitig  ouly 
ji/tun  hoiists  Within  a  lialj-inilr  radius.  The  medical 
eridrncc  being  conjlicting, 

Ildd,  that,  in  the  absence  of  ttnmq  medical  evidence 
that  the  pnmtted  hotpitat  woM  is  a  huImims,  no  in- 
junction could  l)f  'jraiiffd. 

Quffire,  ivhether,  in  the  atse  of  a  hmpital,  the  heatth 
11/  thr  public  at  large  may  in't  be  coiiai<l'-red,  to  SCNKS 
extent,  as  againti  the  merely  local  inconvenience. 

Motion. 

Motion  by  the  Attorney-General  at  the  relation  of 
the  Withington  Tx>cal  Board  and  others  for  an  injunc- 
tion to  restrain  the  defendanta  from  erecting  a  Rumll- 
pox  hosjiitiil  uu  a  piece  of  land,  portion  of  the 
cemetery  belonging  to  them  at  Withiugton,  on  the 
ground  that  auch  hospital  would  be  a  public  nuisance. 

A  prerioua  aotion  against  the  same  defendants, 
based  on  the  PubUo  Health  Act,  1875  (38  &  39  Vict 
c.  .3.3),  ss.  112,  l;51,  2H5,  hius  ulroady  been  n  ported: 
Withingtou  Local  Board  v.  Vor^iuridion  0/  Alunchestcr, 
ante,  p.  30C ;  and  an  action  on  the  ground  of  private 
niriaeBee:  Vrqflan  Corporation  ^  JloncAesler,  37 
Solrhtobb*  Joubval,  211. 

The  evidence  ahowed  that  the  c{>i(l  inic  was  raging 
at  Manchester,  that  there  was  no  available  site  within 
the  eilar,  nd  that  the  defendants  bad  no  means  of 
«g  anj  other  site  within  or  without  the  city 
within  eay  leaeonaMe  time  soiBeient  to  enaUethem 
to  cope  with  the  urgency  of  the  cjiso.  In  the  conduct 
of  the  hospital  when  opened  the  defendants  intended 
to  employ  the  best  methods  and  qipliances  kni)wu  to 
modem  acionee  lor  preventing  the  apread  of  the 
diseaee  and  tor  llie  aafaty  of  the  public  oealth.  The 
hospital  would  bo  200,  240,  jm  l  130  yards  respei-tivoly 
from  the  three  roatls  bounding  the  sit«  selected,  and 
ninety  yards  from  the  remaining  boundary— viz.,  the 
Dissenters'  burial-ground,  which  was  much  used* 
The  whole  oemetery  was  also  much  frequented  hf 
visitors  from  the  surrounding  districts. 

The  registrar's  office  was  413  yards  t>ff,  and  the 
nearest  mortuary  chajx'l  IM)  yar^ls.  The  district 
round  was  sparsely  mhabited.  There  were  only 
fifteen  houses  within  a  half-mile  ndioa,  the  iMMm^ 
a  cottage,  being  256  yards  away. 

The  medical  evidence  as  to  the  danger  of  inftetion 
was  conflicting,  but  there  wan  no  cross -exauunatiou 
on  the  afiidavits.  The  reports  to  the  LowJ  Govern- 
ment Board  in  the  Fulham Smallpox Ca8e(l.':i80- 1 >S86) 
and  on  the  Snidemao  ol  Smallpox  at  Sheffield  (1887- 
1888),  with  Oe  apot  mape  and  ourvaa  whioh  may  be 
called  "  isolemal  linos  "  or  "  line-s  of  equal  infection," 
were  referred  to  to  show  how  the  infection  spreads 
froan  A  gifan  aouroe. 

Sir  Horace  Davey,  Q.C.,  Farwell,  Q.C  ,  and  Clare, 
ioi  the  Attoniey-Qeneral. — It  is  primd  facie  an 
indietable  nuisance  to  bring  smallpox  patients  along 
a  highway:  /J'-.r  v.  Vantnndillo,  4  M.  &  S.  73;  Rex 
V.  Biirmtt,  ib.,  272.  A  smallpox  hnspitnl  is  prima 
facie,  a  nuisance  :  MetrojH/litau  Asyhnn  l>i^'rirt  v.  //ill, 
29  W.  R.  617,  6  App.  Cas.  193.  Defendant's  evidence 
shows  that  in  tiie  absence  of  proper  precautions  the 
hospital  is  a  source  of  danger  for  some  undefined 
distance  somewhere  about  200  yards  round  it.  It  lies 
on  them,  and  not  on  us,  to  show  what  this  distance 
is.  and  also  to  show  tluir  proposed  precautions  are 
sufficient  to  prevent  the  nuisance.  They  have  not 
discharged  this  burden,  and  we  are  entiUed  to  have 
matters  kept  tn  ttatu  quo  OH  the  trial. 

Sir  Richard  Webeler,  Q.C,  Bt/me,  Q.O.,  end  Mac 

iiwrran,  for  the  corporation.  W«>  do  not  admit  that 
the  hospital  is  a  source  uf  danger.  The  otnts  of  proof 
ia  on  ttM  aBflioMta:  Fleet  t.  JMrapaiaam  Jsgkim 
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Hl9B  OOUKT. 


Board,  1  Times  L.  R.  60,  2  Jb.  361.  The  bolanou  of 
oonwunoe  is  dflarly  on  oar  side :  Aunei  v.  Jiaker, 
Amh.  IM  (•.  0.  Anon.  8  Alk. 

Skt  Amm  DcMwy,  replied. 

OjUTTV  ,  J.    This  is  the  thin!  Jiiotiou  which  has 
been  made  uguiiist  tho  corjionition  of  Manchester  in 
respect  of  the  hospital  they  propose  to  open  in  fke 
dtrtriot  of  the  Withington  Local  Board  for  tb»  roosp- 
tion  of  smallpox  jiatients.    The  present  adaoa  is 
brought  by  the  Attoniey-Gt-neral,  not  rx  officio,  but 
at  the  inst-ancw  of  relators,  mvl  also  by  jirivate  per- 
aoiiH  (18  plaintiffs ;  but  the  cuse  of  the  private  plain- 
tiils  was  not  argued  at  the  bar.   The  foundation  of 
the  motion  is  an  apprehended  public  nuisance,  the 
nnisanco  being  not  an  actual  or  existing  nuisance,  but 
a  future  nuisance,  which,  it  is  alleged,  will  arise  if  the 
hospital  is  opfntnl.     The  action,  tlien,   is   what  IH 
technically  known  as  a  quia  tinut  action.    The  ques- 
tion M  to  tiie  ninoiple  on  which  the  court  proceeds  in 
granting  or  relnslng  an  injonotion  in  such  actions  has 
Deen  the  snbjeot  of  nnmerons  dedrions,  among  which 
an-  rru„-<!'T  v.  Tiulder,  1!»  Ves.  617;  ni]»>n  v.  Ilohtrt, 
6  My.     K.  ITfi  ;  Ibiints  v.  Taylor,  2  I'h.  20<) ;  //'/.- 
bum  V.  I.urdau,  13  W.  R.  368,  1004,  2  H.  &  M.  34.) ; 
Attornvti-Uimml  v.  Kinystwt,  13  W.  R.  8S>S ;  Snlrin 
V.  The  Nfn-th  Bmnctpeth  Coal  Co.,  22  W.  R.  904,  L.  R. 
9Cai.  App.  706;  FU  tcher  v.  Bealry,  33  W.  R.  746, 28Ca». 
D.  688.  The  principle  appears  to  be  the  same  whether 
thoallftged  futurn  nuis:in<T  is  public  or  jirivato.  Tn 
one  of  the  coses  to  which  I  have  rt  frrretl  the  alleged 
noisanoe  was  a  pnblio  nuisunce ;  iu  others  a  private 
noisanoe.   In  some,  acts  had  been  done  which,  it  was 
alleged,  would  result  in  f atore  misobief  or  injury,  but 
which  had  not  already  resulted  in  injury  or  sub- 
stantial damage ;  in  others,  there  was  mere  threat  or 
intention.    ];iit  in  regard  to  all  such  casos  the  j)rin- 
ciple  is  the  same.    Where  it  is  certain  that  tho  injury 
wiU  arise  the  court  will  at  onoe  interfere  by  injunc- 
tion ;  as,  for  instanoe,  in  the  case  of  a  throat  to  oat  a 
permanoit  ditch  across  a  pabHe  highway.   Bnt  the 
court  (Lx's  not  re<]uire  absolute  certainty  before  it 
intervenes  ;   .something  less   will  .suffice :   see  Ijord 
Rroughani's  judgment  in  J!'/.'  }!  v.  I/i'lurt.    In  Crmvilrr 
V.  Tinkler  (the  gunpowder  cjise)  Ixird  Eldon,  who 
granted  the  injunction,  spoke  of  "estreme  proba- 
bility of  irreparable  injury" :  19  Ves.,  at  p.  622.  In 
AUornrt/-Orneralv.  Kiuf/ston  Wood,  V.C.,  who  refused 
the  injunction,  consiilrri  'l  the  question  to  be  whether 
there  was  evidcnice  of  an  actual  nuisance  committed, 
or  "  evidence  of  the  extreme  probability  of  a  nuisance 
if  that  wiiioh  was  being  done  was  allowed  to  oon- 
tinne.**  In  J7M  v.  Metrt^poHtan  Asylum  Boord  (the 

Darenth  Hosintal  Gtoin  Case),  1  Times  L.  R.  SO,  2  Pk 
3')1,  where  the  hospital  was  in  actual  operation,  tlie 
court  refused  the  injunction.  Cotton.  L.J..  in  his 
judgment  laying  it  down  that  "  the  plaintiffs  must 
nutfB  ont  that  there  was  real  danger,  otherwise,  how- 
ever much  they  might  feel  the  ho^tal  to  be  an 
annoyance,  they  ooom  not  get  an  injunction." 

The  principle  which  I  think  may  be  prnjir  rly  and 
safely  extracted  from  the  ijnia  limit  authonin  s  is  that 
the  plaintiff  must  show  a  strong  cast!  of  pri)liability 
that  tibe  apprehended  mischief  will,  in  fact,  arise. 
Befcne  stating  tibe  &cts  I  will  make  a  few  observa- 
tions in  regard  to  public  nuisance  at  common  law. 
The  plaintiffs'  case  is  that  tho  defendants  are  pro- 
posing to  do  acta  which,  if  done,  will  constitute  a 
common  or  public  nuisance,  and  as  such  will  cousti- 
tnte  an  indictabl*-  ofiViK  e.  A  great  variety  of  in- 
stances of  the  different  kinds  of  public  ndsBnoes 
will  be  fonnd  collected  in  1  Russell  on  CSrimes,  5tii  ed., 
p.  418,  ti.  mij.,  and  in  Stephen's  Oliminal  Digest,  3ni 
ed.,  p.  126,  including  y^ex  v.  I'^animtdUlv  and  AVx  v. 
BmmeUt  both  anuUpoK  oaaea,  and  cited  at  the  bar  in 


argument  before  me.  These  two  cases  show  that, 
alUioogh  no  actual  misohief  had  arisen  bom  ths 
acts  Ame,  tiiere  may  be  an  indictable  offnes  if 
there  if  dMlger  to  the  public  health.  In  The 
Queen  T.  Litter — the  naphtha  case^ — o  W.  K.  C'ifi, 
Dears  &  B.  C.  C.  209,  the  ktx  ping  of  large  quan- 
tities of  a  highly  inflammable  fluid  near  a  oigfa- 
way  to  the  danger  of  the  public  was  held  to  be  sa 
indictable  offence,  though  no  fire  had  taken  plaosk 
In  the  fhtrrnth  ca»«  Sir  E.  Fry  sppsare  to  bsw 
ad  Jiiti  il,  as  jnijili(  !i1)li'  in  such  cases,  Cockbum.  C.J.'s 
statement  of  the  law,  that  it  must  Ix;  shown  that 
there  is  "  a  well-founded  and  reasonable  apprehen- 
sion of  danger."  The  apprehended  future  dai^ 
in  the  present  caae  is  danger  to  public  hsslth. 
Now,  undoubtedly,  there  are  many  Cases  of  pablie 
nuisance  —  by  interference  vrith  an  unqneetionabls 
ri-rht  of  the  jiulilic,  such,  for  in.stance,  as  the  per- 
manent obstruction  of  a  highway,  where  tho  court 
did  dedine  at  once  to  permit  evidence  to  be  given  of 
any  nqipoaed  nnblio  benefit  anriag  from  the 
fulaot  com  planied  of,  and  woola  rsfiiBB  to 


the  good  alleged  to  accrno  to  some  jiortiri-.j  r  f  the 
j)ubiic  against  the  mischief  to  the  public  ui  ptuinil. 
Hut  in  the  case  where  the  healtli  of  the  Queen's 
subjects  in  general  is  concerne<i  it  inay  possibly  be 
a  question  whether,  if  the  evidence  shows  that  the 
maintenance  of  a  smallpox  hospital  is  on  the  vdlflllV 
balancing  the  good  against  the  evil,  more  beneSoiil 
to  the  health  of  the  public  at  large,  or  to  that  portion 
of  the  public  that  inlialiits  or  frexjuents  the  migb- 
botirhood,  than  the  leaving  of  the  persons  sulTf-nuK' 
from  the  disuse  scattered  in  their  own  homes,  lome 
weight  might  not  be  properly  allowed  to  this  drcuzn- 
sfnnce.  If  I.,ord  Hanlwicke  is  rightly  reported  is 
the  case  of  Ct)ldbath-tields  Smallpox  Hospital  — 
Jiiiineg  V.  //u/,rr— he  hpi>ears  to  have  enterta:n<'d 
some  such  question  when  he  stated  bis  oj)inion  that 
the  hospital  was  "  a  charity  like  to  prove  of  great 
advantage  to  mankind."  Bat,  although  I  throw 
out  these  observations  as  being  possibly  worthy  of 
future  considenition,  I  state  ex]iress]y  that  they  do 
not  fonu  any  ground  of  my  decLsion  ou  this  motion. 

I  now  proceed  to  deal  shortly  with  the  facts.  [His 
lordship  stated  the  facts,  and  continued  : — ]  About 
the  foregoing  facts  there  is  no  substantial  controversy. 
Tlic  contest  bogins  with  the  evidenoe  of  the  medical 
exjierts.  Each  side  produces  witnesses  of  high  re- 
pute, compettmt  from  exiiericm  e  and  study  to  xjKnk 
on  the  subject  of  smalljxix  hospitals.  The  plaiutilfa' 
evidence  includes  elaborate  reports  to  the  Lcxail 
Qovenunant  Board,  sooh  as  the  report  of  18tt7'^  on 
the  ShefBflld  case,  and  the  report  1885-86w  Noia- 
jiutrition  is  made  on  tho  good  faith  of  the  ei^ert 
witui'sst's.  There  is  an  honest  difference  of  opinion, 
and  each  side  maintains  vi<;orousIy  the  opinion  ex- 
pressed in  the  affidavits.  But  this  evidence  has  not 
been  submitted  to  the  test  of  cross-examinati<Mi. 
The  plainti£b'  coonsei  have  not  rslisd  on  the  thson 
of  aerial  dissemination  of  the  dissase;  that  theai^u 
not  yet  established.  From  the  afiBdjivits  the  plain* 
tills'  wunsel  extracte<l  tho  proposition,  which  they 
urged,  that  a  smallpox  hospital  is  a  centre  fr  in 
which  the  disease,  somehow  or  other  (it  was  not  for 
them  to  say  how),  spreads  to  an  extent  dangerous  to 

fublic  health  for  the  distance  of  a  half-mile  radiua 
t  was  necessarily  admitted  that  the  burden  of  proof 
lay  on  the  plaintitl's,  but  at  onetime  it  seemed  m  if 
the  argument  were  Ixiing  put  as  dividing  the  evidem* 
into  two  parts,  and  as  contending  that  tho  plaintiff« 
had  made  out  a  primd/ade  case  which  shifted  oo  to 
tho  dofendants  a  burden  they  bad  failed  to  discharge, 
lint  the  arginiu-nt  wus  ni)t  so  jmt  in  the  reply,  the 
couteutiou  being  that  there  was  to  be  found  running 
through  the  evidenoe  of  the  dafandants  an  i  *  '  ' 
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eijregg  or  implied,  that  it  waa  not  safo  to  Icavo  an 
iE!.rvening  clear  Bpac«  of  lesa  than  200  yanln.  I  am 
suable  to  find  any  such  admission  ;  tho  substanoe  of 
di«  defendants'  evidence  is  that  this  hospital,  situate 
indouried  on  as  it  will  be,  will  not  give  rise  to  aay 
inmciaUe  danger  to  public  health. 

Math  relian<>o  was  placed  by  tlic  jiluiiitifTs  counsel 
on  tbe  Sheffield  case  in  1887.  But  tht- Sheffield  cjise 
pTMOits  essentially  different  conditions  iixna  ilioso  in 
tlw  present  case.  Tlie  hospital  was  placod  oa  the 
lofs  of  a  poor  aad  densely-populated  district ;  tihere 
were  grave  faults  in  tho  atlininistration  of  tho  hospitnl, 
both  within  find  without,  und  there  wiw  n  rocklossnoss 
diipkycd  by  the  population  which  8<'<'ni^  nliimst  in- 
cndibie.  I  c^jufess  that  I  have  not  beun  much  im- 
jtmei  by  the  spot  maps  that  acooaqpaay  Mtdffliutrate 
tks  nfiort.  1  qneiliiaii  whether  th«r  eunMHct  the 
iolnDoeiOdglit  to  be  eetafaliihed.  and  wfaotMr  fliejr 
w  in  accordance,  as  it  was  aid  they  were,  with  f  lu> 
strict  principles  of  inductlTe  logic.  Each  cim-  de- 
pei.ds  ou  its  own  facta  ;  other  cases  may  afford  assist- 
aee  to  the  experts,  but  they  are  aot  guides  which  tho 
coert  ii  bound  to  follow.  Bo  hit  eonoenis  any 
ianaer  case,  whether  decided  in  a  court  of  jostico  or 
not,  the  Folhatu  and  Darenth  cases  app<>ar  to  be  more 
apporite  t(i  till-  i.ri'Hout  than  th>-  Slielli.  M  cit'x'.  In 
the  Utter,  tht;  cajajt  hospital  contained  1,000  jjutientj, 
Mid  the  clear  space  left  roimd  it  was  only  fifty  yards  ; 
jret  it  was  that  the  plaintiff  had  not  made  out 
leal  dsDser ;  end  this  decwrioo  wee  arrived  at  on  the 
trill,sDa  after  the  witnessen  had  been  crnss-oxrimined. 
The  plainti^'  coxinsel  rtworted  to  the  argunn-nt  of 
ooDroiiencc  and  inconvenience  and  tho  propriety  of 
nuintaining  the  existing  Btatus  auo,  urging  that,  if  the 
njunction  was  refused,  irreparable  damage  mi^ht  fall 
OB  the  inbabitante  of  Withingtoo»  wherees  if  it  were 
pwrted  but  littie  or  no  barm  wonld  be  mutuned  by 
>[i'irh<-<t'  r.  I?ut  tliis  iirpiment  cannot  prevail ;  tlx- 
puiUiignf  an  injunction  might  result  in  penning  buck 
till*  scourge  on  tho  citizens  and  thus  infiict  on  thi  ui 
irrownble  injury.  In  my  opinion,  however,  tho 
tndenee  in  ievoar  of  the  plaintiffs'  case  IS  not  snfH- 
omtly  cogent  to  make  tae  question  of  punting  or 
re^oiing  the  injunction  turn  on  the  consideration  of 
conrenience  or  inconvenience.  I  liiive  purposely  rc- 
imned  from  dealing  with  the  medical  testimony  in 
i^'tail.  It  is  seldom  advisable  in  a  case  of  this  sort 
to  (abmit  ooofliottng  evidenoe  to  any  oritical  exami- 
m&m  m  a  motion.  The  oondwdon  at  whieh  I  have 
terivw!  ig  that  the  plaintiffs  have  failed  on  ihU  mo- 
noii  to  lunke  out  that  there  is  a  probability,  much  h'fis 
■L»t  there  is  a  liitrii  iL  grec?  of  probability,  that  the 
kpl'rehended  danger  will  in  fact  ensue.  In  parting 
*ttli  the  case  I  thinh  it  ri^^ht  to  say  that  the  court 
ooight  to  exercise  groat  «Mitum  before  it  aooepte  any 
HfMnl  proportion  of  fisot  which  mieht  tend  to  tho 
tl"«nj»  of  many  a  well-onlered  stualTjiox  liosiutal  in 
th»  tiiuntry.  The  n««c(  .ssity  for  eaution  is  all  the 
rfiit»T  because  the  d<,xtrino  of  coming  to  a  nuisence 
Lm  long  since  boon  excluded.  See,  for  instance, 
' 'rt'inj  V.  iS7.  Ileltn'a  Smeltitttj  Co.,  L.  R.  1  Ch.  App. 
fi^  14  W.  R.  Ch.  Dig.  76.  I,  for  the  reasons  f^iven. 
the  injunction.     Costs  will  be  costs  in  the 


hiundion  re/u$ed. 

•*>jlicitor8,  Chfsitrt,  for  Craven  <t  (Jru/ton,  Man- 
^«ter;  AuMin  ,t  Aiutin^  for  IF.  JET.  TolM,  Town 
Clerk,  Miaeheetcr. 


In  re  OovBBiioRe  of  tbb  CtEABirr  tor  tbx  Ssud 

OF  THS  Poor  Widows  and  OHnDBBH  OF  OuROT- 
KKir  AXD  Skinner,  (a.) 

(%trita^'!t  cnrp'jration — Donaiion  of  land — Sale  of  hold 
— J£adov/ment — Content  of  V/utritt/  <.'ommunoner$-~ 
ChariktUe  TnuU  Act,  1853,  m.  24,  62, 66— Charitable 

TrtuU  Amendment  Ad,  1855,  at.  29,  48. 

Land  eonvej/td  to  a  eharitabU  conorution  by  a  vu/tm* 
tary  uttlement  too*  afterwardt  uldby  the  eorponMon  to 

a  purchasT  vho  took  i  rrfptiou  to  siirh  mh  as  ultri  virOS 
toitJiout  tlf  roust  iit  of  t!,t  Clinriti/  Cominissionera. 

Held,  that  tin's  Inuil,  not  htiinj  suhjtrt  to  aiii/  s/ucijie 
irmt,  did  tiot  require  the  cuneent  oj  tlte  Clutriti/  Commie- 
eionere /or  He  eale.  * 

This  was  a  summons  under  the  Vendor  and  Pm> 
chaser  Aot  to  determine  whether  the  ootporaiion  in 
qoeition  oould  sell  land  belonging  to  thmn  without 

the  consent  of  tho  Charity  Commissioners.  The 
cliarter  of  the  coqwration  was  granted  in  16TH  by 
Kiiip  Charles  II.,  and  by  its  provisions  the  coqiora- 
tiiiii  were  authon/ed  to  purchase  and  hold  laud  not 
excettiin^  th(>  yearly  value  of  £2,00U  and  also  to  sell 
their  laoa.  Further  licences  ^t^Hit»n>  the  value  of 
the  land  which  they  might  hold  had  eabeequcntly 
been  granted  to  the  cor|K)ration.  Tlie  latnl  about 
which  the  dispute  had  arisen,  which  is  situate  at 
Upi>er  ^NTiiston  in  the  county  of  Yorkshire,  had  in 
the  year  1717  (subject  to  some  long  since  expired  life 
int^^rests)  been  granted  to  tho  use  of  tlio  corporation 
and  their  anooeesors  for  ever  (the  terms  of  wmoh  con- 
veyance, so  far  as  relates  to  the  present  case,  appear 
set  out  in  the  judgment).  Tho  coqxiratioii  in  May, 
entered  into  arrangemonts  with  a  certain  ilr. 
Skinner  for  the  sale  ut  the  land  to  hini.  In  hie 
requisitions  ou  title  this  gentlemen  raised  the  objeo- 
tioD  that  the  land  oould  not  be  sold  withont  the 
consent  of  the  Charity  Commissioners.  The  Act  of 
18.VJ  (I'i  it  17  Vict.  c.  137)  provides  by  section  27, 
upon  (lie  applii  ition  to  tht-  sjud  board  by  the  tru8t<M^ 
or  persons  acting  in  tho  administration  of  any 
chanty,  representing  to  the  said  board  that  under 
the  epeBial  drotimstanoes  of  any  land  belonging  to 
the  oinarity  a  sale  or  exchange  of  sndi  land  oan  be 

cffecte<l  on  such  terms  as  to  increns*;  the  income  of 
the  charity  or  would  otherwise  be  advantageous  to 
the  charity  wuch  b  j  ird  may,  if  they  think  fit,  inquire 
into  such  oiroumsUinces,  and  if  after  inquiry  they  are 
satisfied  that  the  proposed  sale  or  exchange  wUl  be 
advantageous  to  the  charity  may  authorize  the  sale  or 
exchange  and  give  such  directions  in  relation  thereto 
and  tor  8':'<;uring  the  due  investment  of  tlie  inniiey 
arising  from  any  .such  sjilo  or  by  way  of  etjuality  of 
cxchan^  for  the  benefit  of  the  charity  as  thisy 
may  think  fit.  Section  Oii  enreeehr  exemitta  ftmn 
the  Act  various  corporations  and  insnintions,  such  as 

the  univerHitieN,  the  Commis.sic luers  of  (iue<'n  Anne's 
iJounty,  and  the  British  Musouui,  and  any  institution, 
estJibhshment,  or  society  for  religious  or  other  charit- 
able purposes,  or  to  the  auxihary  or  branch  associa- 
tions connected  theeewith,  wholly  maintained  b^ 
voluntary  oontribntions,  and  where  any  obantj  le 
mafnteined  partly  by  vohntary  and 
partly  from  income  arising  from  any  endowment  the 
powers  and  proviHions  of  this  Act  shall,  with  resjH'Ct 
to  such  charity,  extend  imd  apply  to  tho  income  from 
endowment  onhr,  to  tho  exclusion  of  voluntary  sub- 
scriptiooeaiDdwei^Iilioatioiitiieraot;  andnodtmation 
or  beqoeet  onto  or  on  tnut  for  any  such  (diarity  as  lait 


(a.)  Beportedby  J.AsrBiniFBiai,Bsq.,BaRiiteiv 
•t-Lvw. 
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aforesaid  of  which  no  special  atiplication  orsppropria- 
tion  shall  bedireotedor  declareabythedoQororliHtetor, 
and  which  may  be  legally  applied  by  the  governing 
or  managing  body  of  such  chtirity  as  income  in  aid  of 
the  voluiitfiry  subsf'rijitions,  slifill  be  subject  to  the 
jurisdictiou  or  control  of  the  said  board,  or  the  powers 
or  provisions  of  this  Act,  and  no  portion  of  any  such 
donation  or  beqaeit  m  laat  afonaaid  or  of  any 
Tolontarjr  mlwofipiliion  wbatii  is  now  or  ikall  or  may 
from  time  to  time  be  set  apart  or  appropriated  and 
invtsstttl  by  the  govcniinp:  or  managing  body  of  the 
charity  for  tht'  jmrfx  Hi'  nf  b<'ing  held  and  applied  or 
eacpended  for  or  to  nomu  defined  and  specific  object  or 
pozpow  OOnHMOted  with  any  such  chanty  in  pursuance 
of  any  mle  or  retolation  made  or  adopted  by  the 
goreming  or  managing  body  of  any  Buob  diari^,  or 
of  any  donation  or  bequest  in  aid  of  any  fund  so  set 
apart  or  a^ipropriatod  fi)r  any  such  object  or  purpose 
as  aforesaiu,  sliall  be  subject  to  the  j  uris^lictioa  or 
control  of  the  said  bo«rd  or  the  powers  or  proTistons 
of  this  Act.  Section  66  dsAnes  endowment  and  land 
M  follows:  "  In  the  oonstmction,  of  this  Act  except 
where  the  context  or  other  provisions  of  this  Act  may 
require  a  different  construction,  the  expression  endow- 
ment shall  mean  and  include  till  lands  mni  real  estate 
whatsoever  of  any  tenure,  and  any  cburge  thenon  or 
interest  therein,  and  all  stodts,  finds,  monsja, 
soouiitieSt  in  f esluieutsi  and  penonal  estate  whatso- 
ever which  shall  for  the  time  being  belong  to  or  be 
held  in  trust  for  imy  charity,  or  fur  iill  or  any  of 
the  olgecta  or  piiqi osis  thereof;  and  tb.e  expression 
land  shall  extend  to  and  include  manors,  messuages, 
buildings,  tenements,  and  hereditaments,  oorporeal 
and  inoocpoteal.  of  every  tenure  and  descriptiao. 

Tiie  Oiutritable  Trusts  Act,  1855  (i8ft  19  Vict.  c. 
124),  provides : — 

Section  I. — The  Charitable  Trusts  Act,  1853,  herein- 
after called  the  principal  Act,  and  this  Act  shall  be 
oonstrued  together  as  one  Act,  and  any  uovisioiis  of 
the  principal  Act  inoonsiBtant  with  tnis  Aet  are 
hereby  repealed. 

Section  29. — It  shall  not  be  lawful  for  the  trustees 
or  j>ersons  acting  in  the  administration  .  f  :iny  charity 
to  make  or  grant,  otherwise  than  witli  thv  express 
antiiority  of  Parliament  under  any  Act  hereafter 
paMedt  or  which  may  hereafter  be  passed,  or  of  a 
OOurt  or  judee  of  competent  jurisdiction,  or  aooording 
to  a  scheme  legally  establisln  d.  or  witli  the  approval 
of  the  boanl,  any  sale,  mort^ivge,  or  tharf^e  of  the 
charity  estate,  or  any  lease  thereof  in  reversion,  after 
more  than  three  years  of  an^  existing  term,  or  for 
any  term  of  lif^,  or  in  oonsideration,  wholly  or  in 
pwrt,  of  any  fine,  or  lor  any  term  of  yean  ^''"g 
twenty-one  years. 

Se<  tion  IS.  —In  the  construction  of  the  principal 
Act  and  this  Act  the  word  charity  shall  include  every 
institution  in  Kngland  or  Wales  endowed  for  charit- 
aUe  purposes,  but  shall  not  indode  any  charity  or 
inatltatloik  expressly  exempted  from  the  operation  of 
the  Aotof  1853,  and  wordi^  nj)]i1yin^  to  any  person  or 
indiffidaal  shall  apply  also  to  a  oorj>oration,  whether 
•die  or  aggNgata. 

8.  Btricklauii,  for  the  piundiaser.— Section  62 
obUgM  OS  to  distinguish  between  ■  voluntaiy  oontri- 
hution  and  an  endowment.  The  groond  we  take  up 

is  that  this  was  an  endowment,  ana  that  this  charity 
is  maintained  by  an  income  arising  from  endi>wment. 
In  Governort  of  the  Charily  /it  thr  Ildi'f ,,/  thr  I'i'<>r 
Widi'Wt  and  Children  of  Clergymen  v.  Suttun,  8  W.  R. 
167,*  27  Beav.  651,  the  then  Master  of  the  Rolls, 
Lord  Romilly,  explaina  the  meaning  of  endowment, 
and  states  that  tno  word  endowment  in  section  62 
has  H'ference  to  an  endowment  made  for  sdiiie  jntr- 
tioalar  puipose  or  trust;  but  it  was  a  mere  <^itar 


dictum,  [He  roforrod  to  the  Bayal  Society  o/  London 
to  Thfmuon,  29  W.  B.  838,  17  Ch.  D.  407,  and  Piimk 
to  Forbes,  32  W.  R.  55,  24  Ch.  D.  391.]  Our  positioa 
is,  land  must  be  an  endowment.  When  land  u  givsn 
it  is  nut  intended  that  it  shall  be  applicable  as  income. 
As  to  section  62,  the  word  donation  cannot  refer  to 
land.  It  is  to  be  noted  that  it  is  used  in  c<jnnectiaQ 
with  the  word  beanest.  If  the  interpretation  giTCU 
by  Lord  BomiUy  be  aooepted,  this  Aet,  wUoh  wm 
undoubtedly  jiasscd  to  limit  the  powers  of  tnistees 
in  dealing  with  charitable  funds,  will  be  cut  down 
to  very  narrow  dimsniiant,  and  ean  oaiy  apply  to 

specific  trustJi. 

Cozrus-Hardif,  Q.C,  and  Dibdin,  for  the  corpora- 
tion.— This  land  was  given  to  the  corporation  fur  the 
general  purposes  of  the  oqrporBtion,  and  there  is  ns 
qusefiOD  that,  prior  to  the  Obaritable  IVvBta  Aet*,  ths 

corporation  might  have  sold  the  land.  We  ar«  within 
the  exception  in  section  62  of  the  Act  of  1  fur 
Otherwis<'  the  anomalous  result  will  follow  that  a  gift 
of,  say  £10,  would  not  be  an  endowment  within  the 
Act,  but  a  gift  of  the  smallest  qnuitity  of  land  would 
be.  The  word  "  donation  "  has  been  applied  to  gifts 
of  land  from  the  time  of  Bracton.  It  is  not  argued 
that  the  jnoperty  was  not  given  $implirilrr,  or  that 
it  was  a]iiin  i]iriHted  for  any  8j)ecitic  purpofe.  Accord- 
ingly it  fiilln  within  the  exception  stated  by  the 
Master  of  the  £oUs  in  (hmman/or  the  Eeiirfi^Fw 
Widow$,       ▼.  SmttoH. 

5.  AMdfeM  replied. 

North,  J. — In  my  opinion  the  consent  of  the 
Charity  Commissioners  is  not  necessary.  The  Cor- 
poration of  the  Sons  of  the  Clergy,  as  it  is  genermllj 
calleil,  was  established  by  lioyal  Charter  in  the  ywr 
1678,  with  power  to  purchase,  hiri',  i"eceive,  and  eiijuy 
manors,  messuages,  lands,  tenements,  rent«,  adrow- 
aons,  libflrtiea,  fnnohises,  Ac.  [His  lordship  read  tiw 
duuter.]  Aeoording  to  the  agreed  statement  ol  iMli 
the  title  of  the  corporation  to  tlie  land  now  in  qoM- 
tiou  arises  under  a  deed  dated  1717,  by  which,  far 
considerations  which  I  am  told  w>  re  not  pecuniary, 
the  owners  of  the  land  granted  and  released  it  to  the 
persons  named  therein,  their  heirs  and  assigns,  to  the 
use  of  KaiKuet  DoUnr  for  her  life,  with  nmainder 
to  tiie  nse  of  John  Ddby  for  his  lifis,  with  lemaindar 
to  the  use  of  Elizabeth  Bayley  for  her  life  (she  paying 
thereout  a  yctrly  sum  of  £10  for  the  n^lief  of  the 
]K)or  charity  c.liildren  of  a  cortiun  parish),  with 
remainder  to  the  only  proper  use  and  behoof  of  the 
coq)oration  and  their  successors  for  ever*  Thers  aie» 
I  think,  no  other  words  in  the  eonraynaoe  ot  mfoilr 
anco  here. 

This  property  remained  vested  in  the  corporation 
until,  in  March,  1892,  they  entered  into  an  agreement 
f7r  tho  sale  of  it  to  Mr.  Skinner.  The  purchaser  is 
satisfied  with  the  title  with  one  exception.  He  san 
that  tiie  eotporation  being  a  diaiity  oannot  legsUf 
sell  the  property  without  ^e  consent  of  the  Charity 
Commissioners,  and  he  requires  that  their  consent  shall 
Iw  obtained.  For  some  roasons  which  I  do  not  quite 
know  it  has  not  been  thought  desirable  to  apply  to 
them,  or  at  any  rate  it  has  hoen  thought  right  that  the 
corporation  should  if  poseiUe  be  pwoed  in  a  positioa 
to  say  that  ft  is  not  neoessaiy  for  them  to  ippij 
the  commissioners.  WHiether  or  not  thoy  ahodd 
apply  is  the  (jutstion  that  I  have  to  decide. 

There  can  In-  uo  doubt  that  down  to  tho  year  1833 
tho  corporation  might  have  sold  the  land  as  it 
pleased,  or  let  it  and  applied  the  proceeds  for  the 
general  purposes  of  the  charity.  Now  the  qusstitm 
have  the  Acts  of  1853  and  1896  made  sny  difhr> 
ence?  The  Act  of  18.5:5  is  jieculiarly  fninied,  and  hai 
had  dedsionB  upon  it  which  certainly  facilitate  my 
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jadgment.  [His  lordship  then  rfiwl  s<-ction  21  of  the 
Alt  of  18.53,  and  continuod  ;  -]  Tht-rofon'  tln  i  e  wito 
powers  given  to  do  what  the  trusts  of  the  charity  did 
Dot  authorize,  and  if  the  sonetum  of  Che  oommiB- 
I  ii  giTcn  it  Lb  precisely  the  same  tbiiw  m  il  the 
I  tnuts  of  the  charity  had  authorizM  it  to  be 
Then  I  como  to  fWH-tion  (52  ;  but  before  read- 
itg  it  I  think  I  may  usvfiilly  refer  tu  the  66th  sectioD, 
tbe  interpretation  clause,  which  contains  a  defioitioa 
gf  oartoin  langnage  used  in  the  Act.  [His  lordship 
Mid  Ihe  deflmtionB  of  charity,  endowmcnti  and  lead.  J 

Th-Tt'  can  Ik?  no  ilmilit  that  the  words  of  the  interanta- 
tiiiu  daiLst!  iiicluili  -  imJor  the  |.ihrii9t' ouilowmontau  real 
iti'iall  {MTsunal  estate — that  is  tu  sdv,  tlity  do  not  Ray 
that  ail  real  und  all  personal  estnt'i-  kIuiH  a^nntituto 
■■  ndmnuent ;  but  where  the  word  endowment  ia 
■id  so  as  to  a^plj  to  it»  it  is  to  apply  to  all  x«ol  amd 
•0  psnonsl  estate.  If  Uie  Act  had  ttot  oontaiiied  the 

t32nd  soction  thnrr  is  no  doubt  but  that  it  would  have 
spplicjd  to  th(;  present  coqioration.  But  this  (J'ind 
stxjdon  creates  very  largo  ext  mptionB  from  the  Act  , 
and  in  my  opinion  it  makes  no  difference  whether  the 
flharities  frtudl  ate  exempted  from  the  Act  are  dealt 
with  express  exemptions  from  the  (niginal  words, 
or  when  the  words  used  are  general  words  in  the  first 
instKnc«  with  express  exemptions  to  be  taken  out  of 
tbtm.  It  seems  to  me  to  come  really  to  the  muiu> 
thing  in  the  end.  Now  what  era  the  exemptions  - 
Fint  of  all  than  an  the  onivanities,  the  cathedrals 
sad  collegiate  ehnrdhes  aad  bofldfaigs  f^ifateied  as 

p!ai>'<  of  n'liK'ions  worship  and  used  for  tlmt  purpose, 
Qut-fcii  Ajiut'  s  Bounty,  iind  other  named  cbiirities, 
and  amoni^  the  exenij)tions  Ls  also  ''  any  institution, 
establishment,  or  society  for  religious  or  other 
*'***''tnVir  pmposes,  or  the  auxillarv  or  branch 
sMsdstfoiM  eonnaoted  therewith  wholly  maintained 
by  Tolnntary  oontribotioiis."  Theee  oases  are 
tutirely  exempted,  but  then  the  Legislature  hfxd  to 
deal  with  the  cases,  many  of  which  existod  at  that 
time,  where  an  institution  for  dniritable  purposes  wns 
"^tntainffd  in  part  by  voluntary  contributions  and  in 
part  by  other  rands. 

[His  lordship  them  read  the  part  of  the  elaose 
dealing  with  the  subject.] 

Pausing  there  1  may  oViserve  that  I  have  not  now 
to  deal  with  the  case  of  a  body  maintained  wholly  by 
▼^Dntary  subscriptions.  It  is  clear  that  a  charitable 
body  aMMHtained  wholly  by  voluntanr  subsoriptions  is 

1  that  a  body  maintained 


ontaide  the  Aot,  and 

l-»rtly  by  volimtarj'  subscriptions  and  partly  by 
mcome  from  endowmeut  is  so  far  as  relates  to  the 
roluntary  subscriptions  outside  the  Act.  That  this 
Act  is  to  only  to  income  derived  from  such  on- 


f  says,  ' '  The  provisions  of  the  Act  shall 
^  ^  nnect  to  soiob  charity  extend  and  apply  to  the 
taoomie  from  endowment  onlv,"  and  the  word  endow- 
m«»nt  inchide«  in  the  terms  of  the  inteqjretiition  chiuse 
>ny  resil  and  any  personal  estate.  That  being  the  pro- 
'  laon,  one  understands  the  meaning  of  tbe  words  that 
ioUow : — "  No  donation  orbeqnest  onto  or  in  trust  for 
■■y  saeh  oharity  as  last  afawMsld  of  wUoh  no  special 
•pp  liration  or  appropriation  shall  hi}  directed  or 
4.1  lartd  hy  the  donor  or  test-ator,  and  which  may  be 
Ifgally  api.li"  il  \>y  the  poveniing  or  maniiging  Inxly 
of  such  churity  iis  income  in  aid  of  the  voluntJiry 
nfaseriptions,  shall  be  subjt>ct  to  the  jurisdiction  or 
sentralof  the  said  board."  That  is  how  the  dause 
of  the  Act  stands,  and  in  a  case  in  which  this 

cfrrpvfjrHtion  w<'rt'  jilitintiffs  and  Sutton  anil  others 
dt-fMailunts,  Lord  liomilly  (127  Beav..  at  p.  (ji>3)  says: 
"It  is  clear  froiu  the  hm^fuage  tliit  a  donation  or 
bsqnest  would  bu  an  endowment,  but  if  invested 
the  inoome  arising  from  it  would  be  eacempted  from 
till-  control  of  the  board,  unless,  to  use  the  words 
of  the  Act>  there  was  a  '  special  application  or  appro- 


priation,' that  is  to  say,  an  appropriation  to  some 
specific,  as  distinct  from  tho  general,  purpose  and 
object  of  tho  association.  My  opinion,  therefore^ 
founded  on  tho  cousideratioa  of  this  section,  taken  by 
itself  alone,  is  that  the  word  *  endowment '  has  refer- 
ence to  an  endowment  made  for  some  specific  or  par- 
ticular T)urpo8e  or  trust.  I  use  the  words  '  sjieeihc  or 
particular  jiurpose  or  trust '  advisedly,  because  a  gift 
of  a  sum  of  monry  to  the  corporation  simpliciUr,  or  a 
gift  in  tmst  for  the  forthennoe  of  the  snbjeots  and 
purposes  lot  wUdi  llie  eorporatloD  was  established 
would  \ye  various  ways  of  accomplishing  the  same 
end — iiiiiui'ly,  making  a  donation  to  the  corporation 
itst  lf."  Just  in  the  same  way  a  donation  or  convey- 
ance of  land  would  be  precisely  tho  same  thing  as  the 
donation  of  a  large  sum  of  cash  or  Consols  or  other 
seouritisa.  Ihan,  at  6M.  Lord  BomiUy  adds: 
''"What  words  wooM  amount  to  aad  oonslltttte  a  par- 
ticular and  specific  trust  so  as  to  brinf^  a  bequest  or 
donation  witnin  the  moaning  of  the  word  '  endow- 
ment,' according  to  the  sense  in  which  it  appears  to 
have  been  used  in  this  section,  taken  alone,  it  is  not 
necessary  for  the  present  purpose  to  consider,  as  no 
such  question  arises.  When  it  does  the  court  must 
determine  it."  Then,  a  little  farther  on,  he  sa3r8  that 
the  only  way  in  which  sections  02  and  G6  can  be 
r(  conciled  is  "to  retain  tho  interpretation  I  have 
iilroady  given  to  the  word  endowment  in  section  G2 — 
viz.,  the  devotion  of  proper^  to  a  speoifio  and  par- 
tiealar  tmst,  aad  to  give  it  tte  same  meatdag  in  seo- 

tion  '1')  (the  interpretation  claus(<),  that  is,  to  hold 
that  the  meaning  of  this  clausfl  is  not  to  enact  tliat 
thi'  ^Missessitm  by  any  charity  of  any  property  of  tho 
vanou-s  kinds  there  enumoratwi  constitutes  an  endow- 
ment, but  that  property  of  all  classes  and  character 
thecespeoifiednMy  oe  made  the  subject  of  eDdowfloent: 
and  therefore  iMtd,  money,  every  species  of  real  and 
personal  property  whatstjever,  including  even  f)f>r- 
Ronid  chattels,  providetl  any  such  were,  either  by  the 
will  of  the  donor  or  otherwise,  impressed  with  a  par- 
ticidar  and  ^>eaific  trust,  may  be  made  the  subject  of 
endowment  m  favour  <^  the  chuity."  In  that  case 
Lord  Bomilly  did  not  dcxnde  what  the  meaning  of  a 
particular  and  specific  trust  is,  and  T  do  not  pretend 
to  give  any  pnxnse  definition  of  it.  liiit  I  hud  in  the 
very  deed  of  1 7 1 7  by  which  the  land  was  conveyed  t*) 
the  corporation  an  instance  of  such  a  trust,  because 
after  the  first  two  Ufa  estates  the  pn^perly  is  limited 
"to  tiie  vse  of  ElialMdi  Baylcy  for  ber  life,  she 
paying  throughout  a  yearly  sum  of  £10  for  the  suji- 
port.  of  2)Oor  charity  children  of  the  i)arish  of  All 
Hallows,  T>omburd-street,  London."  Tliat  clearly  is 
a  "  particular  and  specific  trust,"  but  when  we 
como  to  the  remainder,  which  is  "  to  the  onl^piopsr 
use  and  behoof  of  the  corporation  and  their  successors 
for  ever,"  that  clearly  is  not  a  "  particular  and  specific 
trust"  of  luiy  kind.  It  is  a  gift  to  the  corporation 
out  and  out,  in  terras  whuh  would,  if  they  were  not  a 
charitable  corporation,  enable  them  to  apply  the  pro- 
perty for  any  lawful  purpose  just  as  they  oould  ap^v 
subscriptions,  bnt  bang  a  cnaritable  eoiporation  it 
means  that  they  are  the  owners  of  tho  property  in 
fee  for  the  purj>ose  of  the  charity  which  they  have  to 
administer. 

It  has  been  suggested  that  this  land  could  not !« 
applied  as  income  in  aid  of  the  voluntary  subscriptions. 
I  do  not  see  the  force  of  that  obsarration.  Peiaooal 
estate  might  not  be  so  either,  and  by  their  ehartar 

thi.s  coq>orafion  have  power  to  deal  with,  not  only 
real  estate  but  personal  estAte,  and  not  only  cash,  but 
goods,  chattels,  and  things  whatsoever  aforesaid, 
"  and  those  goods,  chattels,  and  things  "  might  be 
things  which  oould  not  wiUiout  conversion  in  some 
way  or  sale,  be  applied  in  aid  of  the  income  by 
voluntary  subs(»iptions.   So  far,  therefore,  as  the  Act 
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of  1803  goes  it  s,.  ms  tome  that  this  corponition  is 
cLearly  exempted  from  the  operation  of  that  Act. 
Then  1  bave  to  tarn  to  tiie  eeoond  Act  of  1B55,  tiie 

29th  section  of  which  says  :  [His  lordship  proce<lc<l  to 
read  the  section].  Xo  doubt,  as  Vicc-ChancclIor 
Bacon  poiiiti'd  out,  if  wo  had  morely  to  consider  the 
earliw  Act  and  the  29th  section  of  the  hitcr  Act,  there 
would  be  nice  qucstionH  to  bo  decided  as  to  how  fur 
the  provisions  of  the  29th  aeotion  ol  the  later  Act 
had  superseded  or  got  rid  of  the  82nd  section  of  the 
tairlier  Act.  But  there  is  the  ISth  section  of  the  liifi  r 
Act.  [His  lordship  read  section  4 s.]  Now  the  won i-* 
in  tectabn  29  were  charity  estate,  and  section  18  siiys 
what  mflanifTg  is  to  attach  to  the  word  charity.  It  is 
not  to  ittoliiaB  a  ohaiitj  which  is  expreealy  exomptod 
from  the  Act  of  18.53.  In  my  opinion  this  corpora- 
tion is  exe/upted  by  the  Act  of  1853,  and  by  virtue  of 
sectiim  IS  of  till"  Act  of  is.V),  section  '29  of  Ihe  1S,V') 
Act,  is  prevented  from  having  any  applicatioa  to  tliis 
case.  The  words  in  section  48,  ' '  shall  not  include  any 
obarity  or  inatitatioa  exempted  from  the  operation 
of  the  Act  of  1853,*'  in  my  opinion  mean  not  merely 
a  charity  or  institution  wholly  exfmptf'd,  as  ri  lutinir. 
forinstjuice,tovoluntarycoutributioiis,  but  it  expnr.ssly 
applies  to  any  charity  or  institution  expressly 
exempted  in  part  from  the  operation  of  the  Act*  It 
aiipliee  to  it  m  so  far  as  the  Act  of  185S  exempts  it 
from  its  operation. 

The  result  is,  that  in  my  opinion  the  Act  of  1835 
make  no  difference.  "We  are.  therefore,  thrown  bark 
on  the  Act  of  1S<33,  an<l  under  the  Act  of  ISo'i  the 
consent  of  the  Charity  CommiBsionwrs  is  not  necessary 
to  a  sale  hjthia  chanty. 

There  wul  he  a  debhuratioa  that,  Ihe  oomt  being  of 
opuiion  that  the  corporation  can  sell  and  convey  the 
H)x>ve-inentioned  horeditaiuonts  without  Ihc  cousi'iit 
of  the  Charity  Ck)unni8siouers,  and  that  a  good  title 
has  been  shown,  &c.,  the  costs  of  tbo  application 
must  be  paid  by  the  purchaser,  and  there  will  he 
interi  st  on  the  purchase-money  in  the  nsnal  way. 

tioUdtors,  Maudes  &  Tunnidijfe,  for  Marth  A  SofM, 
Bothsduun;  Bridte$t  BawUB,  ±  Ch. 


a  B.  Div.  \ 
(Lord  Ooleridge,  G.J.,  [  Fob.  1. 

and  OftTo,  J.)  ) 

SmITII,  ApprVnnt. 
liEOa,  lieajHmdeiU.  (a.) 

Mdnptitt — BuOHitg — NoHee  hf  ditMd  iurvetfor— 

Alteration  after  hitilding  completed — Me(rii}>"Utnn 
IhtUdiny  Ad,  1855  (18  &  19  Viet.  c.  122),  *s.  io, 
46, 105. 

Under  teetion  45  «/  tie  MetrapoUtan  BuOdiag  Ad, 
1855,  a  district  imvofot  hat  power  to  give  to  <t  MtHder 

eiKjafjFil  ill  >  yti  finffttOttHdiii;/,  initi'--  ri  iiiii  im/  nlti  nitimiH 
to  be  made  in  the  «DOrft»  ond  by  nedion  iU  <i  Justice  of  the 
peace  may  order  a  builder  to  eempljf  with  the  rejuieitbHu 
of  the  notice. 

Held,  that,  where  the  neHee  4e  not  served  on  the  builder 

until  u  ftir  the  luiliJinr)  I'l  rompleied,  the  buHder  cannot 

be  ordrrul  iv  a/mpli/  with  the  notice. 

Special  case  stated  by  o  metropolitan  magistrate. 
The  appellant,  who  was  ;i  builder,  was  employed  in 
January,  1892,  by  one  Tappin  to  erect  for  mm  a 

stnictnro  which  was  a  building  within  the  meaning 
of  the  MetrojioHtan  Building  Acts.  The  appellant 
erected  the  building  and  completed  it  in  March,  l.S!»2, 
and  after  that  date  ceased  to  perform  any  work  upon 

(a.)  Beported  by  F.  O.  BosntsoN,  Esq.,  Barrister- 
•t-Lmr. 


it.  The  respondent  was  the  district  surveyor  under 
the  Metropolitan  Building  Act,  1855,  for  the  district 
of  West  Hackney,  wiflun  wfaidi  the  htdlding  was 

situate.  Tlie  aj>i>('llant  did  not  give  to  the  respondeat 
the  notice  required  by  section  38  of  that  Act.  The 
respondent  did  not  tliscover  that  the  building  had  Wn 
erected  until  April,  1892.  On  the  22nd  of  July,  \m, 
the  respondent  gave  the  appellant  a  notice  under 
section  45  of  the  Act  requiring  him  to  make  cert  tin 
alterations  in  the  building.  The  appellant,  not 
having  complied  wiXh.  the  notioe,  was  gummoned 
In  fore  a  metropolit-an  magistrate,  who  made  an  order 
that  the  appellant  should  comply  with  the  notice,  but 
on  the  am^wwtaon  of  the  a{ipeU»nt  the  magiitnte 
stated  tlmi  ease  for  tiie  opinion  of  tiie  oouft 

Si>Lti<in  1.''  of  the  Metropolitan  Building  Act,  1W5, 
is  as  ioUows  : — -In  the  following  ctises,  that  is  to  say, 
if  in  erecting  any  building,  or  in  doing  any  work  to, 
in,  or  upon  any  building,  anything  is  done  contrary 
to  any  of  the  rules  of  this  .\ct,  or  anything  required  j 
by  this  Aot  is  omitted  to  be  done;  or  in  cases  wbsis 
due  notioe  has  not  been  given— if  the  distrietntrvercr 
on  surveying  or  ins]ie<:ting  any  building  or  work  finds 
that  the  same  is  so  far  advanced  that  he  cannot 
ascertain  whether  anything  has  been  cone  contrarrtu 
the  rules  of  this  Act,  or  whether  anything  required  by 
the  rules  of  this  Act  has  been  onntted  to  be  done:  in 
every  such  case  the  district  surveyor  shall  give  to  the 
builder  engaged  in  erecting  such  building  or  in  doing 
such  wi>rk  iioticf  in  writing  requiring  such  biiilder 
within  -lis  hours  from  the  date  of  such  noti^ie  to  cause 
anything  done  contrary  to  tiw  rolee  of  this  Act  to  lie 
amendea,  or  to  do  anythiiw  xeqnired  to  be  doae  by 
the  ndes  of  Vbie  Act  but  wineh  has  been  omitted  to  M 

done,  (jr  to  cause  so  much  of  any  building  or  work  as 
prevents  such  district  surveyor  from  ascertajning 
whether  anything  has  been  done  or  iinitted  to  dow 
as  aforesaid  to  be,  to  a  sufliduut  extent,  cut  into,  I&id 
open,  or  pulled  down. 

By  aeotion  46,  on  noa*oomplianae  with  such  order, 
a  bouder  may  be  ordoed  by  a  jubtice  of  the  peace  to  i 
coniply  with  the  requisitions  of  the  nutire. 

iStsjtion  KK).    In  cjtso  whiTo  any  ljuilding  has  been 
erecte<l  or  work  done  without  duo  notice  being  giv<  n  ;  ■ 
the  district  surveyor,  the  district  surveyor  may  at  any 
time  within  one  month  after  he  has  discovered  thst 
such  building  has  hvcn  erected  or  work  done,  eotv  j 
the  premises  for  the  purpose  of  seeing  that  the 
n'gul  itioiis  of  tliis  Act  nave  bi'on  comj)lied  \rith,  and 
the  time  during  wliich  the  district  surveyor  may  take 
any  proceeding  or  do  an>'thuig  authorised  or  required 
by  this  Aot  to  be  done  by  him  in  leopeot  of  such 
building  or  work  shall  bsgm  to  ran  ftom  the  date  of 
his  disooveringtbatsndhbaildinghM  beensnotedw 
work  done.  | 

/''.  f,<<\r  [}fiiriii(irraii  with  him],  for  the  appellsnt, 
conteii  tliJit  the  district  surveyor  had  no  jxiWfT 
to  give  notice  imder  section  45  in  the  case  of  a  build- 
ing which  had  lK»en  complete<3. 

Ho  referred  to  J'araons  v.  TimeweU,  44  J.  P. 

IkUdy,  for  the  respondent.— The  oose  is  oorered  by 
section  105  which  applies  to  eases  smsh  aa  Ais  in 

wliich  no  notice  has  mnm  given  by  the  builder  to  ths 
district  surveyor.  The  fact  that  the  building  WH 
complot<^l  before  the  surveyor  gave  the  notice  to  the 
builder  does  not  affect  the  application  of  section  100. 

Lord  CoLEBiiXJE,  C.J. — In  this  case  a  building  has 
been  erected,  and  I  will  assome  for  tho  purpose  of  the 
argomsnt  that  the  building  was  of  sooa  a  ohaiarter 
that  if  notioe  had  been  given  in  time  the  bdlder 
mi£;h(  liavo  been  ordei-ed  to  stop  tho  work  or  to  pull 
the  building  down.  The  building  was  completed, 
ho«om»  boon  aoy  nolios  was  gi««B,  and  sfpanntlj 
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8Mmf,  Appellant. 


High  CJourt. 


before  the  surveyor  was  tiwarc  of  its  enwtuin  or  that 
the  Act  bad  been  infringed.   Tbn  anrve^or  thorenpon 
pm  the  bnOder  a  notice  under  section  -I.")  of  tho 
M-f  . ijioli-  T?uilding  Act,  IHo'i,  which  wouhl  bavo 
iweu  au  t'ti'ective  notice  if  it  hud  bt'cu  given  in  tiuie. 
Ike  Bugi«trato  made  an  order  in  the  terms  of  the 
Mtioa.  ^  It  is  suggeated  that  the  magistista  waa  tight 
m  making  the  order  on  the  grouiM  [  that  the  lOSth 
tHtion  of  the  Act  eiiiiLli  s  ii  Kiirvi  ynr  to  t  Titcr  a  build- 
uig  after  it  has  been  orecttnl  and  see  whether  tlie  Act 
of  Parliament  has  been  complied  with,  and  if  it  tms 
not,  to  take  auoh  proceedings  aa  the  Act  jastiiies  him  in 
taking ;  and  the  aootton  farther  proridea  that  the  time 
fiir  faking  these  iiroccodiugs  shall  be  within  a  month 
cf  liijj  ili.HL<jvery  of  the  breach  of  the  Act,  apparently 
whenever   that  discovery   takes   place.     Tlie  tirst 
obMrration  which  arisea  upon  that  section  is  this,  that 
he  is  to  take  proceedings.    Therefore  we  must 
iiscertain  what  proceedings  he  could   have  taken, 
-upiiosing  he  had  been  in  tiuie.    That  throws  us  back 
uj'in  thi-  4.jth  and  4(jth  »4;ctions,  imd  the  proceedings 
autborizud  by  those  sections  are  proceedings  against 
k  person,  citber  an  owner  or  builder,  while  the  build- 
ing is  in  oouiae  of  erection.   During  that  time  either 
tlie  builder  is  responaible,  and  can  be  onlered  to  alter 
111  Work,  nr  thf  nwiicr  win)  liiis  eiiiiilnytd  tiii>  liiiiliier 
u  ieii^H»>-i1I<  ,  und  can  interfere  with  hiii  builder,  and 
the  nrovi-. 'lis  of  the  Aet  of  Failiament  can  b«*  com- 
pdsH  with.  But  the  oonditioa  oreoedent  to  the  whole 
of  that  portion  of  the  Act  is  that  there  should  be  a 

ii  luse  i»r  biiililiiif^'  in  cnursc  of  erection. 

In  this  caao  there  was  no  house  or  building  in  course 
ef  ecfctioD,  and  to  hold  that  the  -l.'tth  section  applies 
m  sodt  a  oaae  aa  ttiia  would  be  to  hold  that  even  if 
the  boflding  has  been  completed  bj  the  builder,  paid 
for  bj  the  owner,  sold  by  him,  Uld  perhaps  resold, 
the  surveyor  luay  order  that  the  bnilding  should  be 
pullnl   duwn    without   making   any  eonipensation. 
That  is  a  atrongpropoaition,  but  it  does  not  exhaust 
the  difficnltj.  Inie  order  requiring  ^e  building  to  be 
alten-d  so  as  to  comply  with  the  Act  is  to  bo  made 
upou  the   biuliler.     The  builder  may  have  retired 
from  business,  is  it  to  be  supposed  tli  it  he  is  to  b<^ 
compelled  to  return  to  business  for  the  purpose  of 
correcting  some  delbet  in  a  building  which  may  have 
been  erected  a  long  time  ago.?   The  builder  may  have 
died,  what  is  to  happen  tiien  ?  are  his  executors  or 
I'liijinistrators  to  be  calli-il  ujion  to  jiull  down  tibuild- 
i/jg  after  their  testator  is  dead  'f  Mr.  Daldy  is  obliged 
to  admit  that  such  a  cose  as  I  have  put  must  be 
within  the  oonstruotion  of  this  Act  which  he  contends 
fur,  and  his  only  answer  is  that  such  a  contingency 
would  not  hap^K-n  often ;  but  if  it  can  ever  h!i])iH(n, 
It  is  a  matter  which  we  must  take  into  account  in 
uonstming  the  Act  of  Parliament,  and  we  cannot  take 
ititj  ooDsidenitio&  how  often  or  how  seldom  a  thing 
Uiight   happen.    If  ICr.   Daldy'a   contention  is 

f-urreet  we  shouM  he  driven  to  suppose  that  Par- 
Uamtsnt  delibenitely  intended  to  enact  this,  out- 
mge  I  might  almost  term  it,  upou  justice,  good 
iCB«e,  and  the  laws  of  promrty.  I  think  that 
it  woald  be  most  UDraaaonabie  to  suppose  that 

P.irliaiiK  Jit  inteiiiled  anything  of  the  kind.  lUit 
Ijere  in  al.vj  authority  to  supjKirt  my  vimv  of  these 
tt«:tioii8  of  tho  Act,  namely,  tho  ca-se  of  riirn'ins  v. 
rimewcU.  In  that  case  Lush,  J.,  said :  "I  think 
hmt  the  three  sections,  45,  46,  and  47,  of  the  Metro- 
^>lLs  Building  Act,  1855,  all  go  together,  and  only 
.pply  to  a  building  in  course  of  erection."  That  is 
l;->tijict  iiulliority  against  Mi.  Daldy's  contention, 
>ut  even  without  that  authority  we  should  have  come 
o  ezsMtly  the  same  conclusion,  although  that 
uibority  atrengthena  na  in  our  oonduaion.  I  am 
h^refore  of  opinion  that    the  magittnia 


Cayb,  J.— I  am  of  the  same  opinion.  I  think  this 
is  an  extremely  clear  case.  Section  45  providrn  that 
"  in  cases  where  due  notice  has  not  been  given  "  the 
district  surveyor  ^hall  give  to  tho  1  milder  en^iiged  in 
erecting  such  building  notice  in  writing  requiring 
him  to  make  any  necessary  alterations.  The  notice 
of  the  aazrayor  ia  not  to  be  given  to  the  buiUer  who 
omitted  to  gfve  the  notice,  but  totiie  bdildar  engaged 
in  erectiiiL,'  (he  ]iui!.liiifr.  It  tliereforo  IBV  happen, 
where  the  original  builder  has  been  diaoharged,  or 
died»  Or  beoontt  a  bankrupt,  that  this  notice  is  given 
to  a  man  who  ia  not  in  the  sUghteat  degree  reapoo- 
siUe  for  the  oricinal  failaie  to  giv*  tlw  notioe;  bat  it 
is  given  to  him  DBcauae  be  k  in  the  position  to  put 
matters  right. 

I  should  have  thought  that  that  enactment  was  quite 
dear,  but  it  is  sussested  that  seotUm  105,  which  con- 
tains certain  provisions  aa  to  limitations  of  time,  enables 
us  to  j>ut  an  unnatural  sense,  and  a  sense  prodiu  tive 
of  very  great  injustice,  upou  the  words  of  sectioji  4.j. 
-■Ml  thtit  section  10.)  provides  is  that  where  a  build- 
ing has  been  erected  or  work  done  without  due  notice, 
the  surveyor  may,  witliin  any  tame  witUn  one  montii 
after  such  discovery,  enter  the  premises  to  aae  whether 
the  regulations  have  been  complied  with,  and  the  time 
(luring  which  he  may  take  any  proceedings  authorized 
or  retpiired  by  this  Act  tO  be  done  by  him  shall  be 
taken  to  run  from  Um  date  of  his  discovery  that  such 
building  has  been  enMitad  or  work  done.  It  only 
says  that  the  time  from  which  he  shall  take  thoae 
proceedings  shall  begin  to  nni  from  the  time  he 
makes  the  discovery.  If  when  he  makes  the  dis- 
covery the  building  is  still  goin^  on,  and  the  builder 
is  engaged  in  erecting  the  building  or  doing  woik 
u|x»n  it,  then  section  45  comes  into  operatioD,  and  he 
may  make  this  ap]ilic4ition  accordingly  against  the 
biulder  whi>  is  so  engaged  or  so  employed,  although, 
OS  I  have  said,  he  was  not  the  builder  who  made  the 
default  in  giving  notice.  But  to  say  that  section  105 
lias  no  appncation  mless  it  oan  be  read  aa  againat  the 
builder  who  wsis  engsiged  in  building  after  he  had 
ccjised  to  be  so  engaged  is  nonsense.  The  section  is 
a  perfectly  go<;id  scriion  in  nuiny  iii.stances,  without 
reverting  to  anything  so  unjust  and  monstrous  as 
that  Suppose  two  or  thne  builders  have  been 
ongaged  in  the  course  of  construction,  owing,  as  I 
put  it  just  now,  to  death  or  bankruptcy,  which  of  them 
is  the  tlistrict  surveyor  to  procw<l  against  Is  ho  at 
liberty  to  make  his  choice  and  take  any  one  of  tho 
three  ?  Or,  as  my  lord  put  it,  may  be  go  after  the 
man  who  had  retired,  althoush  he  had  nothing  what- 
ever to  do  with  tho  original  default  ?  Can  he  compel 
him  to  return  tu  business  and  engage  workmen  to 
commit  a  tres}Miss  upon  the  property  of  a  ixirson  who 
may  not  be  the  person  for  whom  the  works  were 
donst  but  who  may  be  a  subsequent  porohaaac  and 
oommit  an  outrageous  trespass  upon  this  man's 
property,  and  pidl  down  tho  building  which  ho  has 
paid  for,  which  somebody  else  erected,  and  with 
regard  to  which  he  has  been  in  no  default  whatever, 
and  tliat  without  any  compensation  at  all  to  him? 
Anything  more  unjust  it  would  be  dil&nilt  to  con- 
ceive. In  my  opinion  the  mat^istnite  was  clearly 
wrong  in  the  conclusion  he  uuuu  to,  and  the  appeal 
must  be  allowad. 

Order  quafihrd. 

Solicitor  for  tho  appellant,  J.  T.  ni'  ltttn. 
Solicitor  for  the  respondent,       .1.  liluxland. 
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Court  of  appeal. 

Ann.  Bankruptcy.  ) 
(Lord  Esher.  M.B.,  and  {  Mueh  17,  2S. 

Lindlfly  and  Lopes,  L.  JJ.)  ) 

Ez  parte  HUOHES. 
In  re  HuoHE3.  (a.) 

Baakmptqf — Ad  qf  lankrupicy — A  uignment  of property 
to  frwrfwi  far  ertditora  gentmtly  —Kxcrption  o/letue- 

holrh — Dfclnrntlun  of  trust  of  lnuehf>ld«  — Bankruptcy 
Act,  1883  (46  »i-  17  Vid,  c.  52),  «.  4,  tub-»fctioH  I  (a). 

Section  4,  8ub-»tction  1  (a),  of  tht  Banhrujitey  Act. 
1883,  provideg  that  a  ilrhtor  cifriDuit-i  an  art  if  Uuilrnjitry 
"  if,  in  EngUtuil  or  ehmtht-re,  he  maket  a  conveyance  or 
tuittyttment  of  hin  property  to  a  trutttt  OT  imdmfor  the 
bmiifit     Aw  creditort  generallu,^' 

A  deMor  nwiUd  a  deed  oy  which  h«  eenref/td  and 
asiiipiftl  all  hii*  profwrty,  with  the  tjcrj'tinu  <f  f,ia  Uitne- 
hiAd  j>ro}frtf/.  In  truster^  fiir  thr  hentjit  if  his  rrnlitorH 
getwrull;/.  T!i<-  ilfi  lotitained  a  drclaratian  that 
the  debtor  should  stand  ininsesscd  of  all  leaseholda  and 
leasehold  interests  in  trust  fur  and  tu  cunrry  and  assure 
IA«  mtm  aa  ihe  truUea  thouid  /nm  time  to  time  direct. 
The  value  of  the  Uatehtide  toat  ofloul  ono-qvarier  of  the 
value  of  the  whoh  pn-j'i  rti/  <f  tin  dt  btor, 

Ihtd,  by  Liiuili'y  and  Ijopos,  L.JJ.  (IjOrtl  Kiiher, 
M.Ii.,  disseniiuy)  {ajfirminy  the  decision  of  the  Divi- 
■iooal  Oourt).  that  the  execution  of  the  deed  woe  an  act 
of  AnnAmpfcy  ledion  4,  uA-eedim  1  (ft),  of  the 

ilankruptcy  Ad,  1883. 

Ex  ^rte  Foley,  In  re  Spaokman,  38  W.  R.  368,  24 
Q,  B,  D,  728»  dietingmthed. 

Appeal  of  TTuglicM,  fbc  (Ifbfitr,  from  iiii  order  of  a 
divisional  court  ,  cDiilirmiiij^  u  receiving  order  in  bunk- 
niptcy  whicb  hud  been  iimde  againat  him  llj^  the 
judge  of  the  Swauseii  Countv  Court. 

The  act  of  bankruptcy  alMged  in  the  petition  on 
which  the  receiving  order  was  made  was  that  the 
debtor  had  execHtwl  a  d«?ed  which  was  n  conveyance 
or  Hssigninent  nf  liis  jiniiifrty  to  trnstoos  for  the 
benefit  of  his  cre^iitonj  gpncrally  within  the  meaning 
of  section  4,  sub-swtion  1  {«),  of  the  Bankruptcy  Act, 
1883.  By  the  dood  in  qoestioD,  after  redttng  that  the 
debtor  was  jofaiily  and  traly  indebted  to  the  persons 

»tnd  firms  therein  mentioned,  who  were  creditors  of 
the  debtor,  in  the  several  »mnH  of  money  set  opposite 
their  names  in  the  schedule,  and  that  the  debtor  had 
proposed  and  agreed  tu  convoy  and  a-Hnign  all  and 
•ingalar  his  property  and  effects,  unto  the  trustees 
Upon  the  tmsts  specified,  the  debtor  oonveved  all  his 
fleeliold  and  copyhold,  but  not  lessAold,  lands  and 
hereditaments,  and  assigned  all  his  slock-in-trade, 
f»oo<ls.  and  chattels  to  trustees  upon  tnists  for  the 
Ijenefit  of  the  r  roditors.  With  regard  to  the  leasehold 
property  of  the  debtor  the  deed  contained  the  follow- 
ing  provision : — 

"  Provided  always,  and  it  is  hercbv  dodarod, 
that  the  debtor  shaU  stand  possessed  of  all  lonsoholds 
and  leanehold  intcnsts  in  trust  for  and  to  convey 
and  assure  the  same  as  the  tmstecs  shall  from  time  to 
time  dinnt."  The  value  of  the  whole  of  the  debtor's 
uvoperty  ms  £3.625,  that  of  the  1— aebolds  alone 
being  £925. 

The  Divisional  Oooxt  (Yaughan  Williams  and  Henn 
Collui.i,  JJ.)  were  of  opinion  that  the  execution  of 
the  deed  minmnted  to  an  act  of  bankruptcy,  and 
upheld  the  decision  of  the  county  court  judge. 

Cooper  Willie,  Q.C.,  and  F.  Cwper  Willis,  for  the 
('«.)  Ut-portc'd  by  F.  O.  Robinson,  Ea<j.,  Burrister- 
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apT)cll&nt. — The  execution  of  this  deed  by  the  debtir 
did  uotamoiuit  t^i  an  act  of  bankruptcy.  In  Er  partt 
Foley,  In  r.  Hv-icknuin,  .X  W.  K.  ;M)H,  24  Q.  B.  D. 
728,  it  was  held  that,  in  order  to  oonstitate  an  set  <rf 
bankruptcy  under  secftioin  4,  Sttb  iectioli  1  (a),  of  flw 
Bankruptcy  Act.  1883,  there  must  be  a  conveyance  or 
assignment,  in  the  onlinary  sense,  of  substantially  the 
whole  'if  the  di  btur's  proprrty.  In  the  present  aise 
the  value  of  the  whole  property  is  £3,G2<j.  the  value  of 
the  leasehold  property,  which  is  excluded  from  the 
assignmwit,  being  The  assignment,  thsfsloi*, 

is  not<»f  •idMtanHany  the  whole  property.  FmliMr 
it  was  laid  down  in  E.r  jKirtr  F<t!'-ii.  In  f  .'^/i'!  '  n*, 
that  a  declaration  of  trust  is  not  an  aHsignineiit  unth- 
in  the  section. 

Ex  jiarte  Bourne,  16  Yes.  14d ;  Er  parte  Luckis,  lurt 
Wood,  20  W.  B.  40S,  L.  B.  7  Oh.  App.  90>.  wsnsbo 
referre<l  to. 

Herbert  Seed,  Q.C.,  and  Cluer,  for  the  rospondoit 
— 'Alihoaf^  this  deed  may  not,  teofanically  sficakm^, 

l»e  an  a.-vsij^umeiit  ji-k  n-fjunls  the  lea-selioMs,  still  it  is 
ck-ar  fiDUi  the  reciUil  in  the  do«i  tlmt  the  intention 
of  the  debtor  W)«  to  divi  st  liiiuself  of  all  his  property 
so  far  as  it  was  in  his  power  to  do  so,  and  the  deed 
carries  out  that  intention.  The  debtor  luM  eonveyed 
and  assigned  all  his  jproperty  that  was  capable  of 
Ix-ing  conveyed  or  assigned,  and  with  regard  to  the 
remainder,  the  leaseholds,  he  hits  so  dealt  with  them 
that  the  property  in  them  is  no  longer  left  in  him. 
Thar  Mfened  to  Toemg  t.  Flelther,  18  W.  B.  712. 

Cooper  Witti»t  Q'C,  replied. 

Cur.  adv.  f  " 

March  28.-  The  judgment  of  Lord  ESHXR.  M.K. 
(which  was  read  by  Lindley,  L.J.),  was  as  foQom: 
-In  Kr  parte  Foley,  In  re  Spackmau  the  court  thonght 
itMolf  hound,  in  the  first  ])lace,  to  oonstme  section  4. 
Hnb-s<'<'ti. Ill  1  ;,(),  (if  the  Banknijitcy  Act,  l^^S,!,  an.l 
then  to  apply  it  to  the  facts  of  the  c^ae.  The  court 
first  determined  the  rule  of  construction,  and  h^ld 
that  it  was  to  be  a  nde  of  striot  oonstruotion,  because 
it  dealt  with  an  ennetment  easting  an  inonpadty  of 
nianagitig  his  own  afTairs  upon  the  person  to  ba 
d<'cltire<l  a  buiikrupt.  As  a  result  of  this  nile  of  con- 
stnictioti  tile  ciiurt  lu  lii  tliut  fhi>  words  •'  conveyance 
or  assigniuent  "  of  the  debtor's  proper^  must  be  con- 
fined to  such  an  act  as  in  oroinaty  Ugal  language 
would  amount  to  an  sssignniwit  or  oottTCSruMW  of  the 
property  dealt  with,  and  that  a  contract  or  eorsnaat 

to  deal  with  proj>erty  in  a  particular  way,  or  a 
diH-laration  tif  trust  afl'ecting  property  in  a  jiarticular 
way,  are  not  in  onlinary  legal  language  a  conveviuif 
or  assignment  of  that  pro|H>rty.  This  cuustructioa  ot 
the  section  was  the  foundation  of  the  judgment 
elaborately  reasoned  by  Fry.  L.J.,  and  dearly  stated, 
I  think,  by  Lopes,  L.  J.,  and  myself.  It  was  further 
8tate<l,  or  wiiH  the  iiec*issiiry  result  of  the  rule  of  con- 
struction relied  on,  that  the  whole  of  the  debtor's 
piliHWlf  amii  be  dealt  with  b^  such  an  assignment 
or  oonv^janoe  ai  was  described  in  the  judgments.  1 
cannot  retract  from  the  rale  of  oonstniCwon,  or  the 
coTis("Njui'iit  coi!-^f n]fti(  III  of  the  soctiOB,  determined  in 
that  ciujc.  Applyuij^  thcin  to  the  present  case,  it 
seems  to  me  that,  although  a  purt  of  thi>  property  of 
the  debtor  was,  within  the  iuc«iuiu£  of  the  section, 
"  assigned  or  conveyed,"  yet  that  a  material,  sub- 
stantial part  was  not  so  asvgned  or  conveyed,  and, 
therefore,  that  tiie  only  act  of  bankruptcy  rdied 
ii]Hin  b<  fi  re  us  to  support  the  receiving  order  was  not 
made  out.  It  is  not  enough  to  say  that  the  debtor 
dealt  with  the  whole  of  his  property  ;  it  is  necessarj- 
to  make  out  that  he  dealt  with  the  whole  of  it  by 
assigning  or  conveying  the  whole  of  it.   I  tbiak  m 
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IiCfDLBY,  L..T..  rend  fhi>  following  juilgiiieiit,  in 
which,  aftt  r  referring  Id  section  I,  sub-section  1  («), 
and  to  the  promions  of  the  deed,  he  Mid : — ^The  only 
IMiBon  ia  whether  thia  deed  h  •  **  vomwvytatOB  or 
Munment "  of  the  debtor's  property  to  truHt<'<*s  for 
ibe  benefit  of  hia  creditors  generally.    Tho  aii]i4-llant 
eoDtendH  thut  it  iH  not,  because  tbn  laa-schdlds  an-  not 
eoarqred  or  asaiguud,  and  he  relies  ou  Kr  fxirtt  Foley, 
h  n  Spackimm  OS  an  authority  in  hia  favour.    I  will 
Inkeonnder  the  queataon  aput  from  thai  withon^, 
■ad  I  irill  then  examine  tne  anth^ty  itaelf.  The 
ititlrte  tpeaka  of  h  convcyimco  or  an  a^ig^nnont  to 
tmatoes,  and  tiaoee  wonis  Imve  to  Im  applied  to  all 
timls  of  property.     "Wlmt   is  tlieir  ineaiiinf^  when 
applied  to  property,  which  in  practice  is  seldom,  if 
(ver,  conveyed  or  assigned  to  tniateea  in  the  atiiot 
tedinical  sense  ?   Are  the  worda  to  be  construed  aa 
ntntding  to  and  as  including  the  various  methods  of 
di'.ilin«^  with  such  j)roj«'rty  to  which  ( onvey'iricera 
i^Mially  have  recourse,  although  such  metluMls  are  not 
•iQveyanoea  or  asagnmenta  in  the  propter  sens*;  of 
those  tenna?    Or  are  the  words  in  qneation  to  be 
Moatraed  strictly  in  their  proper  aenae,  ao  aa  to 
exclude  their  equivulents  in  a  business  point  of  view  ? 
I  cannot  think  the  latter  can  be  their  projier  con- 
ttructioD.     In  order  to  protect   tniftve.s  from  tlie 
bttidena  which  would  be  imijose^i  on  them  by  an 
aa^noMnt  of  leaseholds,  conveyancers  seldoBt  if 
■aaigB  laaaeholda  to  truateea.   They  have  re- 
eoime  to  a  deebntion  of  tmat.  inatend  of  an  asaign- 
niftit.     The  same  modo  of  dealing  with  them  in 
l  iopte^l  when  leaseholds  cannot  bo  li^signed  without 
tur  hcence  of  the  lessor,  and  hia  licence  cannot 
readily  be  firooaied.   Any  oonveyanoer,  instructed  to 
pnaanm  otmrefwrnm  or  aarignment  by  a  debtor  of 
an  bis  property  to  trustees  for  the  benefit  of  hia 
creditors,  would  draw  the  deed  in  the  form  most 
ipyiri ipriiit'  tu  tlie  vMrious  kiinls  of  property  to  which  , 
tli.-  de«xi  wtw  intended  to  apply.    A  properly  drawn 
deed  for  such  a  purpose  woiua  S  glut  of  the 

debtor's  fre«hola  property,  a  oowunit  to  surrender 
Ua  copyhold  property  (if  oe  had  any),  an  assignment 
of  hia  debt?*,  Htocks,  funds,  anfl  sfcurities,  and  a 
covenant  or  trust  binding  him  to  deal  witli  hia 
onen.)U-s  jiroperty  i.r.,  his  leaseholds  and  aharcs 
liable  to  calls — as  the  trusteea  should  direct.  Such  a 
deed  in  such  a  form  would,  fat  mj  opinion,  filaaoljr  be 
a  ctdinmy  laoal  parlance  a  conTagwnoe  or  MMn- 
nant  the  debtor  of  his  property  to  truateea  for  the 
bM.efit  of  his  creditors,  although,  if  its  variou-<  parta 
were  analyz.  d,  it  would  be  found  that  the  legal  estate 
in  some  >•{  tin;  property  still  remained  in  the  debtor. 
1  cannot  entertain  a  doubt  that  anch  a  deed  in  auch  a 
fonn  would  answer  the  deaoription  of  a  **  oonveyaaoe 
or  assigiimrnt"  within  ilw  true  meaning  of  those 
wonls  iui  used  in  section  4,  sub-section  1  (a),  of  the 
Bankruptcy  Act,  1S8;{.  Nor  can  I  entertain  :i  tLmht 
that  the  deed  executed  by  the  debtor  in  this  case  is  a 
(voweTaiieooraarignnumt  witUa  fh«t  «j»iiae  of  tihe 

But  fban  it  ia  aaid  tint  Ex  jparte  Ft>l^,  In  re 

Sj^iarJnnan  is  inconsistent  with  this  view.  T  taiinot 
K)  regard  it.  In  that  caae  there  was  nothing  whiit- 
cvnT  which,  by  any  stretch  of  imagination,  could  ho 
regarded  as  a  oonveyance  or  an  aaaignment  in  any 
Mnae  whatever.  An  attempt  waa  made  to  apell  out 
of  aomo  oorrespoodence  a  teost  for  creditors,  and  the 
eonrt  beild  that,  if  there  waa  enough  to  create  such  a 
tnist,  yet  there  was  no  auch  conveyance  or  assign- 
ment aa  waa  contemplated  by  section  4,  aub-acnition  1 
(«X  d  tfca  Baalaniplar  Act,  1 883.  The  court  waa  not 
connd(>ring  the  BrtaiiiMf  of  conv^aooo  or  aatignment 
a«  >{>plii-<i  to  leaaehold  property,  aadaltbong^  there 
verv  Si/inf"  f ihseivritioiis  t<  the  effect  that  a  mere 
d«claratiuo  oi  trust  is  nut  a  u)uveyanoe  or  assignment 
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within  the  meaning  of  the  enactment  in  question,  I 
cannot  think  that  those  observations  were  intended  to 
apply,  or  onght  to  be  treated  aa  applying,  to  a  formal 
conveyanoa  or  Maignment  by  a  debtor  of  dl  bis 
propOTty,  aomept  leaaeholds,  to  trustees  for  tho 
benefit  of  hia  creditors,  and  a  covenant  or  detilaration 
of  trust  by  whii'h  his  leaseholds  -.ire-  to  be  held  and 
disposed  of  for  their  bfiiftit  also.  The  decision  itself 
was,  in  my  opinion,  quite  right,  ljut  to  decide  that 
thia  deed  la  not  an  act  of  bankruptcy,  and  to  hold 
that  Ex  jKtrte  Foley,  Tn  re  S]mrkfwin  eompda  tb« 
court  so  to  decide,  would,  in  luy  opinion,  oo  quite 
wrong.  I  have  purj>OHely  hitherto  rt^fmined  from 
alluding  to  the  law  aa  it  8ton<l  before  ISfJ'J.  Rut  it  ia 
clear  that  the  execution  by  the  trader  of  such  a  deed 
aa  this  would  have  been  an  act  of  bankruptcy  by  him 
before  1869.  In  the  Bankniptoy  Act  of  that  year  a 
section  was  intmdHCf>d  similar  in  terms  to  section  4. 
aub-section  I  («),  in  the  ]iieaent  .\ct.  and  from  iHijW 
to  the  present  time  the  exeinition  of  such  a  deed  as 
the  present  was  alwaya  rt'garded  as  an  act  of  bank- 
ruptcy :  aae  Ez  parte  H'ooU,  I  raapud  the  piesBnt 
upneal  aa  an  experfmflttt,  made  to  inmioe  tbe  oonrt  to 

hold  that  a  deed,  which  haa  br-eii  reirnrded  as  an 
act  of  banknijitcy  ever  aince  bankrujitcy  lawa  have 
existed,  is  not  to  ]_h'  so  regarded  any  longer.  I  can 
find  no  trace  of  any  intention  to  alt«r  the  law  to  this 
CKtaiL  The  eipflrimeut  has  very  likely  been 
enooonged  bj  eome  of  the  obaarvatiana  in  Ex  parte 
Foley,  In  re  Spadmutn,  wbidi  waa  deoided  in  1890, 
but,  in  my  opinion,  the  experiment  ought  to  fail. 
The  appeal  ought,  I  think,  to  be  diamiaaed  with 
coats. 

LoPBa,  L.J.,  read  tho  following  judgment : — Thia 
caae  is  distingnishable  Iron  £k  park  Foley,  In  rt 
SpadmuM.  There  waa  in  that  oaae  no  instrument 
under  seal,  no  "  conveyance,"  no  "  assignment,"  in 
any  sense  of  those  words  ;  here  there  is  an  instrument 
under  seal,  there  is  an  "  assignment."  But  then  ere 
obawwationa  in  that  oaae,  to  which  I  was  a  party, 
which,  it  is  aaid,  were  unneoeasary  for  the  dedrfoo 
of  that  case,  and  which  go  too  far.  It  is  said  that 
tliose  observations  put  too  strict  an  interpretation  on 
the  wonls  conveyance"  and  "  u'ssignment."  After 
a  very  careful  oooaideration  of  the  matter,  I  have 
oome  to  the  ooncloaim  tlwt  tbe  court  in  that  oase  did 
pat  too  strioti  too  aanow  an  intsipntalum  i^on 
Qioee  words.    T  fbinb  tiiey  ought  to  be  oonstmed 

with  reference  to  the  particular  property  to  bo  dealt 
with  and  by  the  light  of  the  language  and  practice  of 
conveyancers.  If  instructions  were  given  to  a  com- 
petent conveyancer  to  convey  and  assign  aU  the 
ureperty  ci  tius  debtor  to  a  trustee  for  the  ben^t  of 
hia  oreaiton,  part  of  that  property  being  leaseholds 
subject  to  onerona  covenants,  and  subject  to  a  provi- 
sion .(gainst  a.asignmcnt  without  tlie  licence  of  the 
landlord,  he  would  prepare  on  instrument  aimilar  to 
the  deed  in  the  present  case,  which  he  would  call  an 
aaaignment.  If  we  were  to  hold  thia  '^""""'ffnt  not 
tobeaa   aaaignmeDt  *'  within  tbe  meaning  of  aaotion 

4,  sub-section  1  (f(),  of  the  Bankniptcy  Act.  18S;j,  we 
should  b«'  holding  that  a  dcHsi  in  the  most  efTcctual 
manner  denuding,  and  intended  to  denude,  tho  debtor 
of  all  hia  property  was  not  an  act  of  bankruptoy. 
Thia  would  be  a  reaction  on  the  bankruptoy  law, 
which  I  cannot  think  waa  oontemplated  Inrtoe  Legis- 
ture.  A  oonTeyanoe  of  all  the  prop'rty  of  a  debtor  to 
truateea  for  the  benefit  of  his  creditors  generally  lias 
always  been  held  to  be  an  act  of  bankruptcy  within 
worda  of  former  Acts  equivalent  to  sub-socnon  1  (fi) 
of  this  aeotion  4.  It  waa  aaid  that  although  in  so 
doing  tbe  debtor  did  not  intend  to  defeat  or  delay  his 
creditors,  yet,  it  lK?ing  the  necessarj'  consequence  of 
lua  act,  he  must  in  law  be  taken  to  have  intended  it. 


Ex  PABTS  HtToms. 
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H«  waa  dopriving  himaelf  of  the  powvr  of  ourying 
on  hifl  trade,  und  was  putting  his  pru]>erty  into  a 
course  of  diHtributiou  dinerent  from  that  which  would 
take  place  under  the  bankruptcy  law.  I  think  it  wits 
to  get  zid  of  tbu  aomewhat  forced  inferenoe  that  the 
mare  oooTsyaiioe  or  aangnment  of  all  the  proper^  of 
a  debtor  to  a  truntc^  for  the  benefit  of  his  creditors 
generully  was  miulf  lui  iudependent  act  of  bankruptcy. 
I  cannot  think  it  wm  intended  to  altor  the  law  to  the 
extent  that  it  would  bo  altered  if  a  debtor  waa  p«r- 
tnitted  by  deed  to  divoat  himMlf  of  all  hia  propflrly  in 
^  moet  eiTectaal  way,  hairing  regard  to  the  aisare 
of  the  property,  ind  flill  not  bring  himMll  ifitfaiii 
tihebazikruptoylaw.  Inmy  opinion  the  appolihoqid 
be  diimiiinfioi 

Appeal  dimi$$ed. 

Solidton  for  the  appellant!,  Thmm  Mdea^  A 

Sharp*',  for  Lfijson,  .Swansea. 

iSolicitors  for  the  respondent,  HobbiM,  BiXHm§,  A 
Co.,  for  Fkkar,  Jeamn,  A  WWdim,  AMtj'Maf 
Zonch. 


From  Q.  B.  Div.  . 
(Uii.iU'y,  K^iy,  aiul  '  llardi28. 
A.  L.  Smith,  L.JJ.)  ) 

In  re  PAR80N8  AXm  PirUBER's  BlU.  OF  Salb.  (u.) 

BlU  of  aah—Be-reffiatratwn — Accidental  omission  to  re- 
retji*trr—Kxtenium  of  time — Bankruptcy  of  grantor 
$uj^n  n,u,g—Dilh  of  Sale  Ad,  1878  (41  A  42  Fid.  e. 

31/,  lii.  11,  14. 

Under  tedUon  14  iff  tht  BilU  »f  Sale  AcL,  1»78.  the 
eowrf  wiU  not  iredify  on  aeeiAvki  omittUm  to  re^regkter 

It  hill  i-f  "'lif  1)1/  i.iiiinliug  the  time  to  rr-registrr,  a» 
Uifatwii  t/it  trust'r  ,n  Uiukriiftrif  of  the  grauhir,  where 
the  bankruptcy  has  iutrrreiinl  littirrm  the  lajtHiny  of  the 
original  regithfUion  anJ  thr  appliratiiiu  for  exten»ion  of 

ttwu, 

Cnw  V.  OoBiiimga,  96  m  M.  908,  21  Q.  B,  D,  420, 

folloivrd. 

In  re  Dubbin,  M  L.  J,  Q.  B.  SB6, 86  W.  J?.  IHg,  8S, 

not  foUoiirtl. 

Deeition  of  the  Uue<;n's  Bendi  Difuion  (Lonl 

Coleridge,  C.J.,  ami  (filling,  J.)  nffirmrd. 

Appeal  from  ii  (leciMinii  of  a  divisiontil  court  (Lord 
Coleridge,  C..I.,  and  CollinH,  .).). 

The  question  waa  whether,  iu  the  cii-to  of  ncci- 
dontal  omission  by  the  aaiignee  of  a  bill  of  sale  to 
re-register  it  at  tbe  pnnier  time,  eztannon  of  tame 
could  bo  allowed,  the  nankruptcy  of  the  grantor 
having  sujMjrvened. 

In  1887  a  bill  of  sale  for  £1,500  was  giv^n  by  one 
AniOBe,  Mkd  was  duly  registered.  The  following 
jeer  HwM  ewtgnH  for  v^ue  to  one  Farber.  By 
aooidentitwaswitn»-regiatar8d,  h  it  reqniiad  to  be, 
in  June,  isfi2,  by  virtue  of  section  11  of  the  Bills  of 

Sale  Act,  187.S. 

Subsequently  to  Juno,  lS!»'i,  a  petition  in  hiink- 
ruptcy  waa  presented  against  I*arsonfl  ;  on  the  8th  of 
December  a  receiving  order  was  made  ugainst  him, 
and  on  the  28th  he  was  adiudioated  a  bankrnpt,  and 
an  order  waa  made  under  aeotioii  121  of  the  Bank- 
ruptcy Act,  1888,  for  thft  ■nmniMT  adiBiiiistntioii  of 
hia  eetate. 

On  the  9th  of  January,  1893,  application  was  made 
in  ohambert  on  behalf  of  the  holder  of  the  bill  of 
nle  fur  wtWMlwi  of  tuna  lor  re-registration,  and  on 
tlw  lltii  Hm  jodge  mado  in  order  eacfeending  the  time, 

(«.)  Bepotted  by  Arthttr  LAWBBnn,  B^,>,  Bar> 
liater-at-lAW* 


and  the  usual  words  making  the  order  sobjeet  to  any 
rights  which  had  iiiterveneil  wen-  struck  out.  Sub- 
sequently the  judge,  on  his  attention  being  called  to 
Crew  V.  Cummingt,  36  W.  R.  908,  21  Q.  B.  D.4Mk,Ht 
aside  his  order  of  the  11th  oi  Jannacy. 
The  Diviauntal  Ooort  alftmied  the  daciiian  of  Oe 

judpo. 

The  bill  of  sale  holder  appealed. 

Sir  ffbraee  Davetj,  Q.O.,  and  WOlee  Chitty,  for  the 

holder  of  the  bill  of  sale. — Extension  of  time  and  re* 
registration  should  be  allowed.  In  re  Dobbin,  56  L.  J. 
Q.  U.  Jllo.  3j  W.  Ii.  Dig.  33.  applies  and  settles  the 
question  in  our  favour.  If  Vrtw  v.  Cummingt  it 
against  us  it  is  distinguishable  from  the  present  osae. 
The  oaae  of  an  eseention  creditor  iriio  had  seised,  sa 
there,  ia  not  the  same  as  that  of  a  trustee  in  hnk> 
ruptcy  who  has  taken  no  step  at  all,  as  here. 

Dickens,  Q.C.,  and  Muir  ifaobeiuM,  for  the  troitas 
in  banlmipt<7,  were  not  called  upon. 

liHrDLBT,  IfcJ. — ^By  the  adjudication  of  the  bank- 
rnpt there  wae  a  diverting  m  his  pmpetlj,  and  a 

veeting  of  it  in  the  official  receiver.   Hie  appHostiOB 

to  extend  the  time  for  re-regristration,  which  ii 
required  by  section  11  of  the  Bills  of  Sale  Act,  1878, 
has  been  made  under  section  la  of  that  Act  The 
language  of  that  last-mentioned  section  is  very  wide 
in  Us  terms.  It  says : — **  Any  judge  of  the 
Court  (if  Justice,  on  being  satisfiod  that  the  omimaa 
♦  o  ri'ginter  a  liill  of  sale  or  an  affidavit  of  renewil 
then  ol  witliin  the  tiiuo  prescribed  by  this  Act  .  .  ■ 
was  accidental  or  due  to  inadvertence,  may,  in  his 
discretion,  cider  such  omission  .    .    to  be 

rectified  .  .  .  fagr  SKtending  the  tins  for  soeh 
registratioa  on  sucn  terms  and  oonditioBS  (if  say) 

.  .  ,  .  :m  he  thinks  fit."  There  have  been 
decisions  ou  this  sei.-tion,  some  itf  which  app«^r 
hopelessly  conHicting.  In  In  re  Dobbin  the  caurt 
rectified  an  error  which  made  the  registration  of  s 
bill  of  sale  void,  though  tlie  grantor  had  in  the  mean- 
time become  bankrupt.  But  in  Crtw  v.  Cummii^ 
the  Court  of  Appeal  ndd  that  it  would  not  be  rigbt, 
if  there  were  u  di.scn-tion,  to  rectify  a  blunder  after 
some  third  ]tarty  bad  acquired  a  title.  On  the 
authority  of  that  case,  by  which  we  feel  ounelve* 
bound,  and  upon  the  pnssnt  facts,  I  think  it  is  too 
faite  to  extend  the  timo.  Tlie  i^peal  arait  be  db> 
missed. 

Kay,  L.J.    I  concur. 

A.  L.  Smitii,  L.J. — And  1. 

Appeal  ditmiued. 

Solicitors.  fH'  Imrfl  Fnrlter ;  Sn/^,  IWlMT,  A  Cb.,  fw 
ir.  C.  Crijjps,  Tuubridge  Wells. 


Prom  U.  B.  Div.  ) 
(Lonl  Usher.  M.R.,  and  Bowen  f  Feb.  2. 1 

aiKl  A.  r..  Smith,  L.JJ.)  ) 

I,K  I,IKVRK  A\T»  Dk.WKS  e.  (iOVLV.  [a.) 
Nfjl  i<j>n<f  —  M  iiii  priDcutatujii    ■  Murtgaye  — Butldiifj 
lujreemeitt —  Certificate  of  surveyor — Liability  of  *vt- 
veuor  for  nituMemmiU  witkond  /rand  on  oontrad^ 
AeHon  of  deceit. 

A  builder  who  tvas  engwjeti  in  erecting  homes  upon 
certain  land  under  a  builditig  agreement  mortgaged  kk 
intered  nmlar  lAs  9§rmmd,    The  mortgageee  advaneii  i 
lAeMor^Mys  moiMy  Is  AAn  npen  tils  JnMi  ^  aartsja  I 

(a.)  Baported  bj JoHir  P.  Xbexob,  Bsf.,  Berriiter> 
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mtifieatet  givfn  by  a  tnrvryor,  that  ctrtain  tfrrifipd 
4igti  in  the  buildings  had  been  ciimplfted.  The  survctjor 
.1.4  apjwintfd,  not  by  the  morf^n//ff<,  hut  by  a  third 
farty,  navifly,  the  vendor  under  the  buildirig  agreement,  to 
wkmthe  crrtijiaiteaweremadeoui;  there  vatnoeoKilnui 
kbKtn  him  and  the  mortgagee*,  and  he  was  unatoare  of 
Ik  tmns  of  the  mortgage  deed.  The  eertificatee  contained 
mtnt  gtateniriit'.  tli'  rf^)tl(  <>/  (lie  negligene$  the 
antyor  ;  but  th-  re  vxu  tin  /rand  on  hit  part, 

Htld,  that,  in  till'  afmnce  of  fmud  or  a  eentrodutU 
nkHomekip  bdweeu  A«m  tmd  the  mertgatees,  the  eurveyor 
MNif  no  dihf  to  them  to  exereite  eitre  in  giving  the  ctr- 
iifimtet,  nn<}  tl.iif  un  <u  tio7i  iroitlil  lie  agoiiuA  kim  at 
Ik'  HI  it  ()/  thf  mortgagees  /or  negligaKt, 

Cbud  «.  mboD,  87  (F.  It.  23,  89  ao,  mkt- 

nid, 

Hemn  v.  Fendor,  11  Q.  B,  D.  503,  dittinguiehed. 
Darnr  v.  88  IK.  It.  88,  14  Aff,  Oaa.  337. 

Mhwei, 

Appeal  by  the  plaiutiffia  from  the  dednon  of  tbo 
I^irisonal  Court  rafoibig  to  Mt  aridethe  judgment  of 
tha  official  referee. 
Hie  material  facts  were  an  follows : — 
The  j)laintiff'  Miss  Ix>  Licvro  was  tmnsfcree  of  h 
iBOrtgase  from  Donnes,  the  other  plaintiff,  of  certain 
faod    TUnoombe  and  two  bouaea  whicb  were  being 
cncted  upon  it  by  a  builder  named  LoTerinc  under  a 
holding  agreement  between  himself  ana  William 
Hnnt.  thf  ownpr  of  the  land.    The  plaintiffs  sought 
to  recover  from  the  defendant,  an  architect  and  aur- 
TCTor,  damagw  lor  Ion  which  they  dhged  they  had 
■wrtaiiitid  hf  reaaon  of  having  mano  payment!  on  the 
Wtfa  of  ootain  oniifloatrs  given  by  nim,  whidi  itvre 
naocarate  and  untrue. 

Under  the  building  agrvt-iaeut  ilat«d  the  23rd  of 
Aaguat,  1889,  Hunt  a^^eed  to  conv^  the  land  in 
,  anbjaot  to  a  rmt-obaige,  to  LoTanqg  upon 
cfcelioB  to  Um  MitiaiMtioB  of  the  Tandor  or  lui 
M  Pyor  of  two  dwelling^bonM  opoa  the  land  hf 
■  -'4th  of  June.  1H<K). 

In  order  to  enable  rx)vering  to  build  the  houses, 
^ ml  agreed  to  procure  for  him  a  loan  of  £8M,  to  be 
^  u  unoed  in  iwwalmepta  aa  per  a  aohedidA  ti  advances 

vhich  was  prepared  and  dated  the  2l8t  of  November, 
and  provided  that  the  first  instalment  of  £oO 
nd  the  remaimng  ones  of  £I(iO  rach  should  l>e 
dvnnced  at  specified  stages  of  the  work,  and  the 
rial  one  on  the  ooropMiail  of  the  whole  work. 

The  plaintiff  Dennee  agreed  with  Hunt  to  advance 
!ie  sum  of  £8-V0  to  Lovering,  and  by  agreement 
etweeii  Hunt  and  the  defendant,  (Jould,  it  wiw  pm- 
tde»l  ibi*t  the  latter  should  give  certificates  that  the 

>rk  bad  reached  the  stages  apocified  in  the  schedule 
i  mdrmiaem,  witk  m  oopj  of  whioh  tha  defendant  was 
MB  |in>vidod« 

In  pursuance  of  the  arrangement  between  the 
atntifr  Deunes  and  Hunt,  and  after  the  agreement 
itireen  Hunt  and  the  defendant,  a  deed  of 
4fm  of  the  land  oompriaed  in  the  btulding  _ 
aot,  daftod  fli«80ttiorNov«DilMr,  1889,  waaeoraented 
ewocn  the  plaintiff  Sflonas  and  Ijovcring.  By  this 
>rt|fjige  it  was  provided  that  the  mortgage  money 
[>ul<l  Oft  advanced  in  such  instalments  as  tho  mort- 
gt>c  or  hia_  surveyor  should  from  time  to  time 
{oint,  provided  always  that  the  mortgagee  ihonld 
f  y»e  bound  to  rnaltf  nnj  adviuu-e  un!r>sR  ainl  until 

•«urv«yor  should  have  ir('rtiti4-(i  in  writing  tliat  the 
rk  h»d  b<-<'U  prococdetl  writh  to  the  satisfaction  of  such 
TOjror  and  in  conformity  with  the  building  agree- 
Bt.  M>  as  to  entitle  the  mortgagor  to  tiia  adnHice 
ft  fled.  Thert^  were  also  covenants  for  repayment 
ti  iiit>  rest,  and  the  land  was  conveyed  subject  to 
^tnj^tion  on  repayment,  togflthflr  Vltil  tiM  MMtit 
Jie  building  agreoneat. 


The  defendant  Gould  was  not  awws  of  tha  pKOvi- 

sions  of  this  mortgage  deed. 

An  instalment  of  £60  was,  under  the  mortgage 
deed,  advanced  by  the  plaintiff  Dennee  to  Lovering  in 
Daoembert  1889,  aoid  four  other  instalments  of  £lOO 
were  advanced  open  the  faith  of  written  certifloatei 
made  out  by  the  defendant  to  Hunt,  and  dated 
respectividy  January  30,  Marcli  1,  Ajiril  '21,  and 
Jtuy  3,  1N90,  and  which  declared  "  that  the  sum  of 
£100  is  due  to  Wm.  Tiowiag,  IUnUMNBIm,  on  account 
of  villaa  in  £iqgal^-a,T«niM  per  eohodale  of 
advances.'* 

The  plaintiff  Dennes,  on  the  2Ttli  of  October,  1890, 
transferred  the  mortgage  to  the  plaintiff  Miss  Ijo 
lievre,  and  die  advamoed  the  remainder  of  the  instal- 
ments to  Lovering  mon  the  faith  of  ainiilar  oertifi- 
cates  given  by  the  derandant  to  Hnnt  aa  befkm. 

The  statement  of  claim  alleged  that  in  employing 
the  defendant  Gould,  and  in  prejmring  the  schedule 
of  advances,  Hnnt  was  the  agent  of  the  plaintiff 
Dflonei:  that  the  certifioatea  were  untrue  to  the 
knowledge  of  the  defendant ;  tiiat  even  if  (bsra  waa 
no  fraud  on  his  part  that  he  did  not  nse  due  rare, 
skill,  and  dilif^ence  to  asc(!rtain  whi'tbi-r  tlio  facta 
rrrtitipd  wfre  or  were  not  true  ;  and  that  in  ho  giving 
the  certificates  the  defendant  was  guilty  of  gross 
negligence,  and  acted  in  bnacli  of  the  dxttj  he  owed 
to  the  plaintiffis. 

The  defence  denie<l  the  employment  of  the  defend- 
;int  by  the  plaintiff  Donnes,  or  on  his  behalf,  or  tliat 
the  defendant  ever  undertook  any  duty  towanls  the 
plaintiffs,  and  further  denied  the  charge  of  fraud,  and 
alleged  that  tiie  certificates  were  given  bond  fide,  and 
in  tne  belief  that  the  statements  therein  contuned 
were  trne. 

At  the  trial  of  the  acli<<n,  which  was  ri  fcrr».'d  to  an 
offlfiial  referaei  it  was  admitted  that  the  certificates 
ware  inaocante,  and  that  the  last  certificate,  to  the  ' 
effeet  that  the  faooses  were  complete,  was  given  upon 
an  assurance  of  I,ovrrinp  that  the  remaining  work 
was  to  be  shortly  carried  out  by  a  tenant,  but  which 
was  not  done. 

The  official  referee  loond  that  Hunt  was  not  the 
agent  of  flie  plaiBtm  to  employ  ttie  defndant  to 
give  the  certificates ;  that  there  was  no  contraofual 
relation  between  the  plaintiffs  ajui  the  defendant ; 
and  that  the  defendant  bad  not  been  guilty  of  fraud. 
He  held  that  in  point  of  law  the  defendant  owed  no 
daty  to  the  plaintiib ;  that  the  plaintiffs  had  no  oanae 
of  action  ;  and  gave  judgment  for  the  defendant. 

The  Divisional  Court  affirmed  the  judgment  of  the 
official  referee,  and  tlie  plailrfiib  appealed. 

Jel/,  Q.(\,  and  Montague  Lush,  for  the  appellants, 
referred  to  Iteaven  v.  Pender,  11  Q.  B.  D.  503;  rfiwn 
V.  Wihnn,  37  W.  R.  23  ,  39  Ch.  D.  39  ;  /).rr»/  v.  I'-ek, 
:J8  W.  R.  33.  14  App.  Caa.  337  ;  PolhiU  v.  Walter,  3 
B.  &  Ad.  114  ;  t'rawahay  v.  Tlunnju^m,  4  Man.  &  O.,  at 
p.  382;  and  Hcholet  v.  Brook,  63  L.  T.  N.  &  837. 
[BoWEIT,  L.J.,  referred  to  Angue  v.  Clifford,  39  W.  fi. 
498,  [1891]  2  Cb.  449,  and  Low  t.  JlBitverte,  40  W.  IL. 
M,  [1891J  3  Cai.  82.] 

The  natora  of  the  argument  appeals  •nffidantly 
from  the  judgmenta. 

Upjohn,  for  the  respondent,  was  not  odled  i^OB. 

Lord  EsiiEii,  M.R.  —In  this  cAse  it  is  said  that  the 
plaintiffs  have  t)ri)ved  a  cause  of  action  against  the 
defendant  Goultl.  It  Ls  said,  in  support  of  that,  first, 
that  there  was  a  contract  between  the  plaintiffs  and 
the  defendant,  the  tsnns  of  whabh  wsn  tibat  Hm 
defendant  should  use  reasonable  care  in  giving 
certificates  ujnjn  which  the  plaintiffis*  money  was 
paid  to  asxwrtain  the  truth  of  the  fatt.s  to  wlii(  h  ho 
certified.   There  is  no  doubt,  if  there  was  a  contract 
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between  these  parties,  it  whm  an  implied  temi  of  that 
OOntract  that  ho  should  uso  such  reasonable  care. 
Secondly,  it  is  said  that  even  if  there  was  no  ooatraot 
between  the  plamtaffit  and  Gould,  the  latter  is  iMV«r^ 
tlialeas  liable  in  raqpaot  of  having  given  these  wrong 
oerttflcates,  beoaow  ne  owed  a  du^  to  the  plaintiflb  to 
oratoise  care,  ina«nmcli  iia  he  knew  tbat  toe  plaintifi 
might,  or  would,  act  upon  them. 

Now,  aa  to  the  first  point,  it  seems  to  me  that  there 
ii  no  evidenoe  of  anj  luoh  oontiaot  as  alleged,  and 
tiiBi  in  troth  there  was  none.  The  oontraet  made 
with  the  defendant  waa  made  by  Hunt  thronf^Ji 
Russell,  who  liiwl  the  authority  of  Hunt  aloiu',  uml 
niadf  thi»  contract  in  his  name.  At  that  tiim'  I>eiinf« 
wa«  not  mortgagee,  he  had  only  talked  about  it,  and 
had  no  legal  or  equitable  rdalion  to  the  matter  at  all. 
How,  tfa«n»  oould  he  be  an  vndiBQlosed  priooipal? 
He  was  not  a  principal  at  all. 

come,  therefore,  to  the  second  point :  have  the 
plaintiffs  shown  a  right  of  action  indfiM  iidcnt  of  any 
Buch  contract  ?  It  in  clear  that  tlie  defendant  did 
give  oertifioates  which  were  wi-ong  in  point  of  fact, 
and  did  so,  oardessly  and  negligmuy  no  doabt.  But 
what  duty  is  there  between  two  people  under  such 
fliramnstancea,  where  there  is  no  contractual  relation  ? 
A  man  might  act  carelessly,  if  you  like  with  groRS 
a,  bat  can  the  plaintiffs  rely  on  that  if  there 
10  fraud.'  As  affecting  the  plaintiffs, 
■imot  arise  at  all  until  a  duty  has  been 
shed,  snd  what  duty  is  there  between  persons 
between  whom  there  is  no  relation  by  contract  Known 
to  the  law  r  Then  the  plaintifTs  seek  to  rely  on  the 
case  of  Hntvm  V.  I'ric/rr,  which  established  that  there 
is  a  legal  relationship  between  two  persons  if  of  so 
eontigaoas  a  character  that  if  one  behaves  carelessly 
he  may  do  the  other  or  his  projierty  a  physical  injury, 
and  that  there  is  thus  a  duty  to  take  n^onablc  care 
not  to  impinge  upon  him  (n  lii-  j]"jMitv  so  as  to 
cause  an  injury.  If,  for  instances  u  ajau  i.s  driving  a 
cart  on  Salisbury  Plain  and  there  is  no  one  there,  lie 
may  drive  as  oasMsssly  as  he  likes ;  that  would  not  be 
negligence.  Bat  if  he  sees  sonM  one  coming,  a  duty 
is  at  once  imi>nH<Ml  to  take  tWSOnable  care  not  to 
c«iuse  injury.  It  is  that  contignity  or  neif;hhuurhoo<l 
which  givi'.s  rise  to  the  obligation.  N'<iw,  if  the  case 
of  Cunn  V.  iVUson  stood  alone,  it  would  carry  this 
case.  But  it  does  not ;  it  is  bad  law,  and  the  pro- 
position upon  whioh  Ohittgr*  J>«  anted  in  that  mm  was 
a  wrong  one,  and  was  owmiled  by  the  House  of 
Lords  in  Drmj  v.  Pnk,  which  refitore<l  tlm  law  to 
what  it  was  before  Cann  v.  Wihim.  Ihrnj  v.  I'nk 
re-established  that  when  there  is  no  contract  between 
the  partiee,  no  action  is  maintainable  unless  there  is 
fraud.  If  it  were  otherwise,  the  necessity  of  the 
finding  of  fraud  by  the  jury  in  all  the  class  of  cases 
on  statements  by  directors  would  not  arise.  And  it 
never  was  the  law  thatstiitemcnts  by  directors,  wrong 
in  point  of  fact,  but  not  fraudulent,  were  actionable. 
There  is  a  long  line  of  cases  as  to  that.  And  when 
the  case  of  Dtn^  v.  Pttk  was  deoidod  in  the  Court  of 
'Appeal,  the  oourt  seemed  to  think  that  there  was  a 
distinction  between  (chancery  fraud  and  common 
law  fraud.  There  is  no  such  ilistinction ;  the  effect 
of  Drrrij  V.  Pt<L  wius  that  fraud  in  f:M)t  is  so  terrible  a 
thing  to  charge  that  it  ought  not  to  be  charged 
against  a  man  unless  he  had  an  evil  mind.  It  had 
boon  the  common  law  rule  all  along  that  if  a  man 
told  a  wilful  Ho  intending  it  to  be  acted  upon,  thnt 
was  fraud  all  'Vit.  There  is  also  another  state  nf 
things,  in  which  it  cm  b<'  said  that  a  man  has  a 
wicked  mind,  and  that  is  if  he  makes  a  st4itcment 
intending  it  to  be  acted  upon,  but  not  only  not 
knowing,  bntreeUess  as  to  whether  it  istrne  or  fislse; 
iC  he  ssivH.  for  instanc<",  "  I  intend  A.  to  act  upon  my 
statemeut,  but  1  don't  Imow  whether  it  is  true  or  false, 


all  1  I  doti  l  c-ire."  Tliat  view  h«i8  tje«  n  adopted  for  a 
long  cours"  of  years,  and  if  that  is  so  it  foUowsttst 
negligenoc,  however  great,  is  not  fraud. 

Here  the  official  referee  who  heard  the  case  c&me 
to  the  conclusion  that  the  defendant,  thongh  he 
acted  carcleeslv,  was  not  guilty  of  dishonest  oondoct, 
and  negligtsntly  and  candes-sly  to  give  an  ino<5rr<xt 
certificate  gives  no  right  of  action  for  fraud  at  lav  or 
for  d(>ceit  in  et^uity,  unless  it  is  done  with  a  wicked 
mind.  I  am  of  onaioa,  therefore,  that  this  sfffMl 
shwdd  be  dismissed,  witii  coats. 

BowEN,  L.J. — I  am  of  the  same  opinion,  and  I 
will  add  nntbiii;;  uii  the  tirst  j>oint.  As  to  th<' 
third  iioint,  tlie  ufhcial  referee  found  no  fraud  in  the 
sense  in  which  the  law  understands  it — i.t.,  no  dis- 
honest oonduot — ft"d  that  tha  defendaiiti  thou^  bus* 
taken  and  oardess,  was  not  dishoiwl*  His  ttmon 

impossible  that  we  should  allow  •  IMSr  tdsl  Ib  boe  of 
that  finding  unlesji  there  were  some  gfround  of  far- 
prise.  The  official  refon-e,  as  it  seems  to  me,  at  fir?it 
went  wrong,  but  then  recovered  himsdf  and  decided 
rightin  point  of  law.  The  second  point  was  the  oont«ii« 
tion  which  the  plaintiffs  baaed  upon  the  ease  of  Cam 
V.  Il'i7«<>»i.  They  said  that  although  the  surveyor  wM 
not  dishonest,  was  grossly  negligent,  and  argued 
that,  assuming  he  owed  a  primary  duty  to  his  em- 

Eloyan  and  not  to  the  plaintiffs,  nevertheless  that  he 
new,  or  oi^t  to  have  known,  that  the  certiiioitM 
he  gave  would  be  made  the  bases  of  the  advaaosi  \ij 
the  plaintiffs,  and  that,  flmf  bring  so.  a  duty  was 
tliereby  estatiIisft*Hl  to  use  cure  in  regiinl  to  the  mort- 
gagee. Now  I  think  it  is  not  shown  that  such  a  duty 
exists,  for  i'anu  v.  Wiltvn  was  overruled  by  Ihrry  v. 
iVefe.  The  latter  case  decided  two  things,  the  first  of 
wiiidl  was  that  you  could  not  suoooed  in  an  aotkn  oi 
frand  without  proving  that  the  defendant  wss 
frati'luli  tit.  It  is  singular  that  any  doubt  slum!'! 
have  be«  n  cast  ujion  tliat  prtjposition.  But  1  tbmk 
there  arc  two  reasons  which,  in  some  minds,  seein  to 
have  led  to  confusion.  Tlie  first  of  these  is  the  fiKt 
that  equity  judges  have  to  decide  law  and  iset  toas* 
ther.  and  it  often  hRp{M>ned  that  an  equity  jnogs 
dcHjided  that  there  was  fraud  whore  gross  ueghgence 
existed.  If  such  a  c»s»^  ha^l  been  tried  at  common 
law  the  judge  would  have  pointed  out  to  the  junr 
that  gross  negligence  did  not  amount  to  fiand, 
althoofl^  it  mimt  aoMHini  to  evidenoa  of  hraad  ii  sd 
gross  as  to  be  mcompaiible  with  the  idea  of  honesty. 
But  those  cases  piled  themselves  up  until  it  came  to 
Ix!  the  idea  that  gross  negligence  waM  fraud.  In  all 
those  cases,  however,  fraud  and  dishonesty  was  the 
proper  nAio  decidendi,  and  gross  n^ligenoe  was  only 
one  of  the  elements  which  tne  judge  had  to  oataaAia 
in  making  up  his  mind  whether  there  had  been  fraud 
in  the  conduct  of  the  defendant. 

There  alsf)  s<H?m.s  \o  me  to  lie  a  niisiipprr-hension  oti 
the  frtirt  of  those  who  arc  not  conversant  with  -Vi-i 
I'rias  (uitions  aS  tO  fbo  direction  which  is  always  given 
by  the  judge  inaaaotion  of  fraud— vis.,  that  if  thade- 
fendant  told  a  tiling,  knowing  it  to  be  untrue,  sad 
intending  it  to  be  actcl  upon  ;  or  made  it.  in- 
t^iinding  it  to  be  acte<l  upon,  but  not  knowing  and 
not  caring  whether  it  was  tru<!  or  false,  then  he 
would  bo  liable  for  fraudulent  misrenresentatioii. 
Now  his  mind  would  ba  wicked  in  snm  last-mtu- 
tioned  circumstances,  not  because  be  was  m^igent, 
but  because  of  his  wicked  indifference  to  truth.  In 
the  first  case  it  is  his  knowledge  of  falsehood  which 
makes  the  fraud;  in  the  second  it  is  his  wicked 
indifference. 

Now  there  aeems  to  have  been  aonie  idea  that  when 
a  jury  were  adsd  whether  flie  defendant  made  a 

statement  not  knowing  and  not  cjiring  wln  tli'r  if 
was  true  or  false,  that  the  expression  "  not  canug ' 
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Wl  souiething  to  do  with  iieglif^encc.  But  "  not 
(ving  "  dwa  not  mean  nut  taking  the  caro  or  trooble 
to  find  out,  but  not  oaring  in  his  noMt  and  oonBoiaaoe 
vbether  tbe  itetmnent  was  true  or  fdse. 

the  House  of  T^rds  in  Drrri/  v.  /Vr/,  snid,  us  com- 
mon  lawyers  had  always  said,  thiit  iji  uu  action  of 
■\ry*it  there  must  fniud,  and  that  m-glifjt'iRe  hIiuio 
wuald  not  do,  although  in  some  cases  it  may  have 
beeii  of  »\ivh  a  kind  that  tbe  probabilities  all  pointed 
to  fiand.  They  also  said  that  a  nogligent  nuanmra* 
mtation  can  onlyatnomtt  to  a  cansQ  of  action  if  a 

duty  exists  not  to  Ik)  negligent,  and  in  n  <  lasi  nf  cases 
of  which  Ihrri/  v.  I'trk-  wiui  one  the  iluii.se  of  Lords 
thoujfht  that  no  such  duty  existed.  Is  there  any  such 
dnty  here  ?  It  is  said  by  the  plaintiifs  that  Canu  v. 
WiUun  shows  that  there  iR.  I  am  not  conaidering 
vbetber  the  law  might  not  be  stricter  than  it  is,  for 
we  must  oonidder  what  the  law  is,  not  what  it  might  be. 
Hrivtu  V.  Pruilir  and  that  c]tt8,s  of  ca.ses  have  been 
cital  alw)  as  showing  a  duty  ou  the  part  of  the  de- 
fendant to  the  iilaintiffii.  It  is  as  plain  as  diqflight 
that  the  owner  of  a  bhattel— say  a  hotae,  or  gun, 
a  AsMsl  of  sodi  a  eharaeter  that  if  it  be  used 
ctinlivsly  it  will  injure  some  one  is  IhhiikI  to  be 
csu'  fiil.  Kxa<'tly  the  same  duty  exists  <iii  (lie  ji  ut  of 
the  owner  of  promises,  if  he  knows  tliem  t^j  l)e  rlun- 
p-xom,  and  people  come  there  by  his  permission,  and 
the  rcsaon  that  the  duty  is  imposed  upon  him  is  that 
he  has  the  ooodoot  of  things  which  he  knows  people 
sn  going  and  have  the  right  to  use.  The  case  of 
Hmtm  T.  PmdermM  an  instance  of  that  duty.  Rut 
how  Lun  that  or  any  other  case,  decidtxl  under  totally 
difff-rent  aspects  and  considerations  of  law,  affect  this 
am.  which,  if  the  defendant  wave  held  liable,  would 
mean  tiiai  tiie  issuer  of  a  osrtifloate  wodd  bo  Hablo 
(or  careleesness  to  any  person  whom  he  thought  might 
nie  it.  Bnt  that  is  not  tlie  law  ;  a  certificate  is 
not  like  a  danger' us  instrument,  aiitl  unless  a  man 
who  draws  one  intends  to  deceive,  he  cannot  in  the 
Sbtenoe  of  contract  be  so  liable. 

Aftar  (ktm»  w.  WiUoHt  whioh  waa  deddad  mNm  a 
■■BpprellMiudonof  Am iitwsAfitof  Bnvenw,  nnder, 
Bomer.  J.,  had  the  case  of  BdMea  v.  Hrrxik  before 
lam,  in  w  hich  his  attention  was  dimctod  to  Ih  rnj  v. 
I'"k  as  explaineil  in  the  ca-se  of  AtujiiH  v.  Cliffard, 
and  the  leumed  judge  said :  *'  Cases  have  been  cite<l 
vlkh,  H  is  said,  established  such  a  liability.  liut, 
spart  from  Cann  ▼.  WiUvn,  it  appears  to  me  that  the 
nthorities  may  be  divided  into  two  dasses.  One  of 
thf«e  classes  is  wluni  one  person  invites  another  to 
come  upon  his  iiremiseis,  in  which  case  the  persuu 
giving  the  invitation  must  use  reasonable  care  to 
■sore  that  the  ooodition  of  the  pramiaea  does  not 
ssbjeot  tlu)  peisou  invited  to  daoger.  Another  olaas 
bwhen  a  person  becomes  liable  for  using  or  leaving 
•hout  in  such  a  way  as  to  cause  danper  an  instru- 
oetit  which  is  dangerous  in  itself,  lieyoml  those  two 
rimes,  I  am  not  awaie  for  thi*  moment  of  any  cur- 
nastaMMB  under  which  a  penton  oan  be  held  liable 
hseaae  anch  as  that  whioh  has  bMftMKued  before 
M.  But  the  presmt  case  faOs  within  neitiier  of  those 
tvo  dasees.  An  invitation  to  advance  money  or  to 
tske  shares  on  a  valuation  or  ou  a  prospectus  does 
iKit,  I  think,  come  within  the  first  daas,  nor  can  a 
\iJaation  or  »  iiroflDeotaa  be  ooosidflred  a  dangerous 
i^istroaent  witun  we  meaning  of  that  term  as  used 
»l>'Vf-  by  me ;  and.  that  being  so,  T  think  that,  if  the 
liniitiff  had  not  estH])lislnxl  a  contract,  this  action 
must  have  failed,  unless  I  followed  t'lum  v.  Wilfn  ; 
bot  with  reference  to  that  case,  after  the  sj^toeches  of 
the  learned  lords  in  Dtrry  v.  /'est,  I  find  a  difKculty 
in  feUowinc  it,  and  I  think  the  oeae  would  not  have 
hmi  decided  as  it  was  after  tbe  judgment  of  the 
H  im<  of  L<ord«,  which,  by  inijilieation,  negatives  the 
custence  of  any  such  general  rule  as  laid  down  in 


(ViMfi  V.  M  iAsoji."  It  is  obvious,  therefore,  that 
Romer,  J.,  in  deciding  Srholea  v.  Brook,  put  aside 
the  oase  of  Utautn  t.  Pendtr  in  the  same  way  as  I 
have  endeavoured,  fallowing  the  Master  of  tbe  Kolls, 

to  put  it  asi<le. 

1  should  not  have  said  so  much  bad  it  not  been  for 
the  reappearance  of  the  old  iuisu])prehension  as  to 
the  effect  of  the  decision  in  Ih  rry  v.  Prrk,  for  I  have 
myself  laid  down  until  I  am  almost  tired  of  doing  so, 
as  I  daniejeie  other  judges,  what  that  case  did,  and 
irint  it  dia  not,  deoiiie;  and  Um  same  point  I  embo* 
rated  at  length  in  the  oaass  of  .di^vs  t.  C^git>rimS^ 
Low  T.  liuuvtrie. 

A.  L.  BifiTH,  L. J.— In  deddittg  against  the  plain- 

tiff  in  this  ease  we  must  overnile  I'luiii  V.  Wihou. 
Now  the  defendant  say^.  in  ins  deieiice,  that  he  owes 
no  duty  to  the  plaiiitifi's  unless  they  can  show,  whioh 
they  cjuniot,  that  he  contracted  with  them  to  give 
the  ci-rtiticate.  I  think  the  defendant  is  right  in 
saying  that,  unless  the  plaintiffs  can  make  out  ft  dn^. 
The  plaintiffs  say,  however,  that  ffeavm  ▼.  Pender 
imposed  a  duty,  but  that  case,  as  was  pointed  out  by 
Romer,  J.,  in  Self  Irs  v.  iSrotd:,  applies  to  a  <iitTereut 
class  of  cases,  and  in  my  opinion  it  hiM  no  bearing 
here,  so  that  it  will  not  help  the  plaintiffs.  Here 
there  was  dearly  no  contract  proved,  and  no  du^ 
apart  from  it.  therefore  no  duty  was  established. 
But  it  was  still  .said  by  the  jdaintilTs  that  the  defend- 
ant negligently  made  a  n  pn  sentjition  by  which  they 
had  been  injured,  and  they  cite  Cann  v.  Wilton,  But 
that  case  was  decided  b^  Chitty,  J.,  after  the  decision 
of  the  Court  oi  Appeal  m  Psefc  v.  Dvrry  and  hafbce  it 
had  been  rwtnna  bgr  the  House  of  Lords,  and  it 
seems  to  me  that  he  there  based  his  judgment  that 
an  action  could  be  brought  upon  the  ground  that  the 
defendant  owed  a  duty  to  the  plaintiffs  irrespective 
of  contract,  and  upon  the  ground  of  the  defendant 
having  made  an  untrue  misrepresentation  recklessly, 
though  not  fraudulently,  and  with  the  intention  that 
it  should  be  acted  upon. 

In  my  opinion,  after  D- rri/  v.  Pirk,  the  decision  in 
('aim  v.  U  ii»on  can  no  longer  b«;  considered  law,  and 
I  think  that  the  decision  of  the  Divisional  Oouit  in 
this  case  was  right,  and  must  be  affirmed. 

tiolicitors  for  the  appellants,  Todd,  Dennu,  <£-  Lamb. 

Bolicitera  for  the  remondente,  Woodeodt,  i^yfaml,  Jb 
Amier,  for  J^dk  «ft  Vhankr,  Banwtivle. 
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KoT.  30;  Dec.  1,  6-8, 10, 18; 

Feb.  16,  28. 


Walus  v.  Hands,  Nbwman,  Soott,  and  TuxDisriucrr 
W  BMWOL  Oottf  JIBIKS  Co.  (a.) 

Lease — Surrender  by  act  and  (>i'<rnii'iu  nf  hm: — Change 
of  fH>MfMion — tilatute  of  Fraud*  (29  i.ar.  2,  c  3),  s. 
3 — Vui'tnant  /iil  iJlllVf  <s/l>j(IIHIIlf    TlllWI l—e  ffTW'*!'— 

Adinii  firr  dnmarjes. 

There  ix  no  »urrrnd*-r  hy  operatiuu  of  law  of  a  leate  in 
jHuoi'M.iiiiii  on  the  ijrant  if  a  nnv  lease  piiriK/rting  to  be  H 
Ittur  tit  j>osie»sim,  unleaa  the  old  tenant  gives  up  fom$ 
«ii>n  to  the  new  tenant  at  or  t^out  Ms  Msis  4/tts  jranl  ^ 
the  new  letue  to  u7.  '  h  Jir  ftstentt. 

The  fotindation  :f  tin.  doctrine  that  the  acceptance  of  a 
new  lease  by  an  existing  tenant  ojierates  as  a  surrender 

(a.)  Beported  bj  J,  F.  Waist,  Baq, 
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in  lam  it  tdoppel  by  ad  in  paia.  jT/c  'jmnf  of  a  new 
heue  to  a  ttranger,  with  the  tenant't  nitfint,  and  change 
of  imiif^^iim  jirrailiiiij  <»■  fiilt,>,ri nij  t/i-  /,-,ue,  bring$4UCh 
a  caae  within  the  scope  of  the  same  duciritie. 

SeolU,  n-here  there  i»  men  oral  ament  Me  fcnmf 
and  no  change  <if  potteuion. 

An  interane  tennini  h  w*  an  intert$t  that  will  »np- 

nort  an  action  on  a  commnt  for  quirt  fujoyinent  in  <i 
teate,  the  essence  >f/  n  brnich  of  such  a  covenant  bving 
a  dttturlxin  -i  <f(he  lissre^t  ijossfsaion,  nCT  vriU  U MMpport 
an  action  fur  trfspats  or/or  datnayef. 

Davisun  v.  Gent,  a  W.  R.  219,  \  H,  A  N.  744.  eon- 
tidend  and  iuplied, 

TMotum  of  Stirling,  J.,  in  Baring  r,  Abingdon, 
[isn'21  -2  ('!..  :iTl.  „/ ,,.  ;;h1,  rjrplaiurd. 

Look.!  -  .  Fur/.e,  14  If.  H.  403,  L.  R.  1  C.  441. 
awl  GiUard  e'.  Cheahira  linw  OominiUM,  32  W.  B. 
943,  ditUnguithuU 

Aotiotu 

This  WM  an  action  rolnting  la  o^i  tun  Li  iUicrii'.s  ivt 
Mftngotsfit'ld,  in  tho  county  (ft  ( iloiir»'st<'r,  h«inl  as  a 
witni'sa  action.  Tho  property  had  bet-u  the  subjwt 
of  oumerous  and  cimfliotiiig  deoliag,  the  cumplicat4>d 
facta  ralatiii^  to  which  wen*  fully  itated  and  dis- 
onawd  in  hia  lordBhifi's  judgment.  The  following 
art"  niatenal  for  tliis  rejiort. 

In  1HH4  a  lease  was  ^ant<>d  hy  Newman  to  I'owell 
and  two  othfis  for  a  term  of  forty-five  jears  from 
the  24th  of  June,  18K4.  It  comprised  the  upper  aeries 
of  ooal  in  Uangotefieid.  known  aa  the  ParUdd  aeam, 
tmt  90  other  8erie8,-lying  within  a  district  of  acme  7(K) 
aoraa.  Tt  included  alno  certain  surfatte  rights),  and 
was  rcTH'Wiililt"  fur  a  further  periixl  of  }-i  yi  ;ii-^.  The 
leaseen  took  possession  under  this  lease  an<i  workt-d 
the  coal,  but  their  work  had  oome  practiailly  to  n 
atandatill  in  or  before  the  ^^"""g  of  1887.  The 
maanaof  tho  laaaflca  ware  oadMwted  and  Che  vent  wm 
in  arroer  when  the  tranaaotfoni  in  wUdl  tfaA  plallltiff 
took  part  were  begmi. 

On  the  xt\\  of  August,  1H87.  a  loase  wiwi  grunte  d  by 
Newman  to  the  pTatntiif  for  a  term  of  forty-two 
yeara  from  the  24tb  of  J uue,  1k87.  It  compriaed  (o) 
tiie  vgjBM  matu  aa  in  the  lease  of  1884,  (6)  the  lower 
aatiea  under  Hie  aame  area,  (c)  the  coal  in  an  addi- 
tional area,  and  [d]  corfain  mai^hincry  and  |)lant  then 
on  the  property.  The  royalty  reserved  was  less  by  a 
balfjn  imy  tbtiu  the  royalty  under  the  leaae  of  1884. 
There  were  also  reserved  a  dead  rent,  enrfaoe  rent,  and 
rent  for  machinery  and  plant.   Hie  leaae  eontained  a 

Eroviso  for  re-entry  for  non-payment  of  rent,  and  for 
reach  of  the  covenants  to  work,  hut  no  clause  dis- 
pensing with  the  iitct'Msity  of  a  1<  drmund  f  u  the 
rent.  This  lease  wan  grautod  with  ttiu  consent  of  the 
lessees  under  the  lease  of  188-1.  Such  consent  waa 
givm,  bat  tnally  only,  by  their  solicitor,  aot^  on 
their  Uhatf  end  with  fheb  authority,  on  the  oooaaion 
of  the  delivery  of  his  lease  to  the  phiintifT. 

The  plaintiff  had  not  entered  into  t)Osaession  under 
thia  leasA,  nor  had  ho  done  any  working  thereunder 
according  to  hia  covenants,  tho  lease  of  1884  was 
not  delivered  to  the  plaintiff  or  to  the  looaor  Newman 
or  hia  aoUdtan  upon  the  graiit  of  the  the  leaae  of 
1887,  whidi  lattw  leaae  purported  to  bo  a  leaae  in 

Eoasession,  but  appeared  to  have  reniaini-d  in  the 
ands  of  the  lessees  or  their  solicitor.  This  l<  iiae  of 
1884  had  been  dealt  with  adverse)}  t  i  i  li>  |iliunfitr  as 
if  it  were  a  aubaiating  leaae  as  follows: —It  was 
aaaigned  br  the  laaaeea  to  ffte  defendant  floott  by 
indenture  dated  the  1.3th  of  Febnmry,  isss;  and  it 
waa  aaaigned  by  Soott  to  the  defendant  company  by 
indenture  dated  the  MHh  of  M;iv,  1  ^-^x.  It  had  smce 
the  iaauiug  of  the  writ  been  reassigned  by  tho  defend- 
ant oonmany  to  8aott»  in  whom  it  wm  now  veitad. 


On  the  ."JOth  of  December,  1SS9,  Newman  grant.-1 
to  Scott  a  lease  for  forty  years  from  the  24th  of  June, 
1H8'J,  of  the  lower  scries  only  of  the  coal  lying  under 
the  land  described  in  the  LS''>4  lease.  On  the  Gist  of 
Deoamber,  1669,  Soott  ^luted  to  Hands  an  under- 
leaae  d  the  ooal  oompnaad  in  the  leaae  of  the  30th  of 
December,  1889,  luaeifing  a  nomfaial  revenion  only, 
ajid  Hands  worked  coal  by  virtue  of  this  underlease. 
On  tho  3<)th  of  December,  1889,  Newman  entered 
into  an  agreement  in  writing  ^vith  Scott  to  grant  to 
him  a  lease  of  tho  additional  area  comprised  in  the 
1887  loose,  so  as  to  make  Scott'a  bidding  co-ezteoiiffB 
with  tho  coal  comprised  in  the  1887  lease.  On  the 
Rfimo  day  Scott  agreed  with  Ilands  to  assign  or  tmder- 
li't  Ui  liiiii  tlii^  additional  arc;i. 

The  relief  claimed  by  tho  plaintiff  under  these  dr- 
cum.statices  waa  a  declaration  that  the  leaoe  of  1887  wai 
valid,  and  the  pbiintiff'a  title  prior  to  that  of  aaj  of 
the  deftodanta;  a  rimflar  decdantion  aa  to  anottsr 
lease  of  1S8.j;  injunctions  to  restrain  a  sale  of  the 
property,  or  any  part,  and  to  restrain  working  of  tho 
coal  by  ll  ui  is  mnl  tho  defendant  comjiany;  and 
damages  a»  aj^aiust  Xewnum  for  breach  of  the  coveoaot 
for  quiet  enjoyment  implied  in  tim  leaae  ef  1887, 
and  as  against  Uanda  and  the  oompMiy  in  teapeatef 
their  working. 

Alejnnder,  Q.C.,  and  Vhristophrr  .lamr*,  for  th« 
plaintiff.— The  grant  of  the  leaae  of  1887  with  the 
asaent  of  the  leaaeea  under  the  leaae  of  1884  opoiied 

as  a  surrender  of  that  le.we  by  ojjeration  of  law,  and 
a  deed  or  note  in  writing  was*  not  require*!  m  huch  a 
case  by  the  Statute  of  Frauds.  Next,  if  we  i«t«bli!*li 
our  title  to  thia  leaae  of  1887,  there  is  nothing  tu  pre- 
vent our  auoceeding  on  tiie  claims  for  damages  agmiart 
the  defendant  Newman  on  hia  implied  covenaatte 
ouiet  enjoyment  under  the  lease  of  1887,  and  againt 
tne  defendant  Hands  for  his  working  of  coal  com- 
prised in  that  Icnse,  whether  the  lease  of  1884  has 
Men  aurrendered,  as  we  contend,  or  not,  although 
our  intereat  in  the  latter  oaae  ia  no  more  than  itiknm 
termini :  €Mlard  C^uMre  t4ne$  OemmiUte,  9S  W.B. 
943. 

They  aluo  referred  to  Baring  v.  Abingdon,  ajiie,p. 
32,  [16921  a  Oil.  374,  at  p.  381. 

Whitrhirne,  Q.C,  and  T.  A.  Wilkinson,  for  thr 
defcindant  compmy.  —Tho  plaintiff  cjinnot  prevni! 
without  getting  rid  of  the  lease  of  1881.  If  that 
lease  is  subsisting  we  have  it.  The  authorities  on 
surrender  by  operation  of  law  fall  into  two  groups. 
In  the  first,  where  surrender  prevailed,  possession  of 
the  property  had  been  given  and  takoi  in  every  single  ' 
case.  In  tho  second,  where  surrender  fail<>d. 
possession  was  not  ao  given  and  taken.  Thimo*  t. 
Cook,  2  K.  vV:  Aid.  119,  la  tlw  strongest  case  for  the 

fhuntiff.   The  other  caaaa  era  fFoOer  t.  S*chardK», 
M.  ft  W.  882 ;  Lyrni  t.  Jtntd,  IS  M.  ft  W.  28S,  whm 
the  exact  point  was  raised,  showing  that   the  two 
liust  name<l  c-anes  ure    not  of  general  a]iplication ; 
Jf"r  ,1.   J/nd't/fst.;,   V.  Johnston,  McCl.   &  Y.  HI. 
Jiihnstonr  v.  UtidlrsiAme,  4  B.  &  C.  922;  Ihivitm  v. 
aent,  5  W.  R.  22{>,  1  H.  &  N.  744  ;  yirkrlU  v.  Alher-  I 
Hone,  10  a  B.  944  ;  Oostfsr      Hrndmon,  2  Q.  B.  D.  \ 
675,  25  W.  B.  Dig.  198.    He  principle  of  Lwn  v.  . 
llted  was  approved  of  by  T^ord  St.  Ijeonards  in  Crtagk 
V.  lilotxl,  3  Jo.  &  Lat.  l."):l.    Some  act  of  notoriety  | 
is  wanted  to  make  a  surrender  liy  operation  of  I.'»w. 
or  the  very  mischief  against  which  tlio  Statut*^  of 
Frauds  is  (Urected,  arisca.    There  ia  no  jurisdiction  to 
make  such  a  declaration  of  title  aa  ia  aakad  ftar,  not- 
withstanding onl.  25,  r.  5. 

They  rcfemnl  to  tho  preamble  to  _''>  it  2f»  Vict,  c. 
G7  ;  lii  &  10  Vict.  c.  86,  s.  50 ;  and  Truateet  of  liirktH- 
headDacktr.  XoM,  2  W.  B.  7,  4  Da  G.  M.  ft  G.,et 
p.  738. 
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WAU.IS  V.  Haitos,  Newman.  Soott,  and  thb  District  of  Bristol CSoiubibbOo.  Hioh  Or. 


High  Ct. 


Imtf,  (J.  I '. ,  and  Ami**,  foribe  dafendsnl  Newman. 
— PiQ— lion  is  necemo^  to  sapport  an  Mtioo  of 
tfTipMH'  Bosooe'a  Nin  Friat,  16tn  ed.,  p.  990.  See 

ffomV/M  V.  Blackhuru,  13  W.  R.  135.  17  C.  B.  N.  S. 
679.  [They  also  referred  to  Co.  Litt  296  b ;  Luwe  v. 
Sou,  b  Ex.  553;  Turner  v.  Cameron' »  Cdalbrook  Steam 
CW  Oo.,  6  Ex.  932].  The  Court  o<  A|ppesl  in  Gft«an< 
T.  CketAtire  £titw  (kmrnUke  &A  niot  mflaa  to  ovorrale 
all  thesw'  cases,  otherwise  a  mun  niipjht  come  under  a 
Ifase  of  iiinety-niiio  years  in  the  hist  yoar  iiud  say  I 
bavf  ii,t'r'.'i'  /i /'fnuii,  and  all  prior  tvctn  were  actH 
of  tiespaas.  Then  a  man  caiinui  hui)  for  breach  of  a 
iiniiisiil  tat  tpue/t  enjoyment  where  no  enjoyment  is 
■ofod:  aeeBvUm  ana  Ledke's  Elwutings,  3rd  ed.,  p. 
96,  nd CbcT.  Ci^,  ftBms.  440. 

WeUer  mad  T.  Lm  Aokrf*,  for  the  dsitaidMila 
Hands  and  Bcott  respectively. 

Alexander,  QJ!.,  in  reply. — None  of  the  DSMB  say 
Uiat  change  of  posaession  is  essenthll  for  sammder  by 

cfiwation  of  law.  The  acH  oii  in  well  liroiight  for  a 
declaration  of  tith;  uloiic,  as  \h  shown  by  oni.  'lo,  r.  o, 
m  connection  with  the  Judicature  Act,  1H73,  a.  24  (7), 
tad  Fonnt,  Amiendix  A,  pt.  3,  a.  4 :  Annual  Prac- 
tioe.  1M93,  vol.  IS,  p.  22.  See  also  Hnrrimm  v.  Ihikr  <>/* 
Rutlm.,1,  nut'-,  p.  3'.'2,  [l.S<>3]  1  Q.  B.  142.  We  could 
not  have  safely  brought  an  action  for  rwovery  of 
Und.  [CllITTY.  J.,  referred  to  ijlnlhill  v.  Htn.tn-,  Js 
W.  K.  530.  H  Ch.  D.  I92.J  This  in  u  v.vni-  for  the 
eont  to  exercise  its  discretion  and  luuke  the  decluni- 
tioM  that  we  ask ;  see  Kvant  v.  MaachtMer,  8hejieid, 
nd  Lintettahirf  Railwav  fo.,  38  W.  R.  328,  36  Ch.  D. 
626,  at  p.  *)l(t.  N<-xt,  the  owner  of  (in  iiilnn'o-  tn- 
ruim  can  uiaiutaiu  un  action  <>n  the  ctise  foi-  any 
diimagr-  done  to  the  property.  This  is  not  nn  aution 
in  trHpaoB.  Lastly,  he  may  sue  for  breach  of  a 
cwMiaBt  for  quiet  enjoyment:  LwJc  y.  Furmt  14 
W.B.403,L.IL  1  0.  P.  4  (1. 

^  16th  Feb. — Chitty,  J.— [His  lordship,  after  stat- 
mgthe  facts  and  deciding  an  issue  of  fraud,  raised 
against  the  plaintiff  by  certain  of  the  fieff  inlnnts, 
against  such  defendants,  and  in  favour  of  the  plain- 
tiff, continued  >-3  next  point  raised  by  the  de- 
faadani  Ntfwman  afpHost  the  laaM  of  1887  was  that 
ft  had  been  determined  by  re^try  in  April.  188R. 
under  the  provision  for  non-payment  of  rent.  'Rut 
it  was  aflnutt«l  that  no  legal  demand  had  been  niade 
for  the  rent,  ami  t  .ii^  point  was  abambjiied. 

The  next  question  is  whether  the  lease  of  18M4  has. 
as  the  plainmF  contends,  been  sntiendered  bj  opera- 
tion  of  law. 

The  plaintiff  has  never  been  in  possession  of  the 

property  demised  by  the  lease  of  1MS7.  r<insi  -iii>  tifly, 
as  between  the  lessei'S  of  IHNJ  and  tliofwj  churning 
tnder  them,  on  the  one  hand,  and  the  plaintiff  on 
tbs  other,  there  has  been  no  change  of  possession, 
h  these  ciroiinistanoes,  it  is  contended  for  the  plain- 
tiff, as  a  proposition  of  law,  that  the  grant  of  a  new 
lease  in  possession  with  the  oml  as847nt  merely  of  a 
pemon  in  possession  under  a  ])rior  8ul>sisting  lea.s<i 
operates  as  a  surrender  in  law  of  tlie  prior  lease,  and 
soasequently  that  such  grant  and  mere  oral  assent 
sie  suBoient  to  take  the  ease  out  of  the  operation  of 
tte  3rd  section  of  the  Statnte  of  FVands.  whioh 
wiacts  that  no  lease  shall  be  surrendered  unless  by 
d<>e»l  or  note  in  writing  or  by  act  ami  operation  of 
law. 

The  third  section  of  the  statute  H  &.  \)  Vict.  c.  lOG, 
seoids  a  soirender  in  writing  unleH.s  tuade  by  deed, 
except  in  caaes  where  the  lease  itself  might  have  been 
created  without  a  deed.  The  lease  of  18H  I  required  a 
dwd  for  its  oresition. 

AU  the  authorities  bearing  on  the  question  of 
sBRsnder  bj  operation  of  law  ware  died  and  oom- 


mented  on  at  the  bar.  The  question  again  raisaB  the 
oonfetOfTW^  which  subsisted  at  one  time  between  the 
Oonsts  of  King's  Bench  and  theEzehequer,  illustrated 

by  Thumnt  v.  (7(x>A-  and  Lijon  v.  Rtnl,  and  discussed  at 
length  ill  2  Hmith's  L.  C.,  p.  884  tt  8th  ed.,  p. 
923  ti  sen.,         ^  appears  to  nio  that  thi.i 

controverqr  was,  so  far  as  ooncoms  the  qosetion 
before  me,  setat  leatby  the  judgment  of  the  Ooort  of 
Exchequer  in  Daviton  v.  C^enf.  In  Thomas  v.  Cook 
there  was  in  fact  a  change  of  possession,  the  old 
tenant  Cook  having  gone  out  of  posseKHion  when  the 
plaintiff  accepted  Perkes  as  his  tenant  (see  the  obser- 
vations of  Lord  St  Iieonarda  in  Onagh  Bloodt  8  Jo. 
&Lat.  160). 

.   In  Us  judgment  in  Daviton  t.  Omt  Polloolc, 

O.B.,  states  the  law  tlms  ;  "  Tt  must  tlierefore  Ik) 
taken  to  be  establishetl  that  whi  ru  a  leNsee  a»,sents  t^t 
a  lease  being  grante<l  to  another,  and  gives  up  Iuh 
own  |>o.sK4>ssion  to  the  new  lessee,  that  is  a  aurrender 
by  operation  of  law."  Tliis  statement  appears  to  nin 
not  to  be  qualified  by  any  subsequent  expressions  in 
the  same  judgment.  It  snbetantiaUy  roooncileR 
T/i"iniiM  V.  Vmik  with  the  prini'iploH  enumeriiteil  by 
Parke,  h.,  in  Ayon  v.  /Itni,  so  far  as  relates  to  leaseM 
in  poHsesaion.  It  is  not,  perhaps,  of  any  great  prac- 
tical iiuportanoe  in  which  of  the  two  following  ways 
the  prupontion  of  law  is  stated,  viz. : — (I )  There  is  no 
Hurn-mler  by  operation  of  law  uulesH  the  old  tenant 
give:4  up  poBse.Hition  to  the  new  tenant  at  or  about  the 
time  of  the  grant  of  the  new  lease  to  which  he 
assents ;  or  (2)  the  change  of  possession  is  a  necessary 
part  of  the  oonasnt.  I  prefer,  however,  the  first  as 
iieing  the  more  oociect  fdrm.  To  liold  that  mere  oral 
iiMsent  to  the  new  lease  operates  as  a  snixender  in  law 
Would  Ik'  a  must  >Iangerous  do<>trine;  it  WOUld  pmc- 
tieally  amount  to  .-i  rep(>ti]  of  the  Btatutoof  Frauds, 
and  let  in  all  the  mischief  against  wMoh  tilO  Statute 
was  intended  to  guard. 

Tlie  policy  of  that  statnte  is  carried  still  further  by 
the  stetute  H  &  U  Vict.  c.  106,  which  requires  a  deed 
in  cases  wliere  fomierly  a  mere  writing  wotUd  have 
Huflic  ciI.  Tile  foundation  of  the  doctrine  that  the 
aci  ept^mce  of  a  new  lease  b^  an  existing  tenant 
oi>erates  as  a  surrender  in  law  M  estoppel  bv  act  an 
pais,  the  law  attribatiog  the  focoe  ai  ertoppu  to  oer- 
tain  aete  of  notoriety,  sudi  as  livery  of  seisin,  entry. 

.'iccepfance  of  an  estate,  and  the  like  ;  and  the  pnmt 
of  a  new  lease  to  a  ^t  ranger  with  the  tenant's  iiM.nent 
and  I  liiingu  of  po8.sesHioii  jire.H'iiing  or  following  the 
lease  bring  such  a  wise  within  the  8<'ope  of  the  same 
doctrine,  which  mere  oral  assent  would  uot  do  (see 
.Shelf.>rd\s  Keal  Property  Statutes,  fay  Carson,  9th 
ed..  p.  2jS). 

The  plaintifTs  counsel  relii-d  oi\  a  dirtnin  of 
Htirliug,  J.,  in  liarimj  v.  AbingtUm,  that  the  granting 
of  a  new  lease  to  a  stranger  with  the  assent  of  the 
lessee  operatea  as  a  surrendiBr  of  the  old  leass.  But  on 
the  foots  of  the  ease  it  appears  that  there  there  wasn 
change  of  possession  ;  the  learned  judge  himself  refers 
to  fiariMHi  V.  (Jritt,  and  I  have  his  authority  for 
stating  that  he  did  not  intenilto  expr«»5«i  any  njiinimi 
on  the  point  whether  u  change  of  possoxsion  was 
necessary.  For  the  reasons  stated  I  am  of  opinion 
that  the  lease  of  1884  was  not  suRendersd  by  opera- 
tion of  law. 

Tlie  plaintiff  c  laims  damages  again.st  the  defendant 
Newman  for  breach  of  the  covenant  for  <(uiot  en- 
joyment implied  in  the  lease  of  InnT.  Sui  h  an  im- 
plied covenant  is,  generally  speaking,  an  unqualified 
oovenant,  but  ext^^uds  only  to  lawful  interruptiaas. 
The  dealings  by  Newman  in  December,  and  any 
entry  thereunder  are  not  relie<l  upon  by  the  plaintiff  as 
l)l(■;l^hl^s  of  iniplii-"!  1  •ivcnant,  iRfause,  according 
to  the  ^UuntiiTs  case,  they  are  unlawful  as  against 
him,  olsiming,  as  he  doea,  under  the  prior  lease  of 1887. 
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The  alleged  lireMA  AiiMB,  as  I  understand  the  argu- 
ment for  the  plaintiff,  upon  the  leaac  of  1S84.  The 
mere  favt  uf  the  existence  of  that  lease  ih  of  itself  no 
breach.  Thv  plaiutiif  waa  aware  of  the  existence  of 
thi*  InM  when  be  eooepted  the  leeie  of  1887,  end  had 
talnn  Ue  own  memms,  thongli  iwrffeolual,  for 
protecting  hiniHclf  against  claims  under  flio  It-aso  of 
18X1.  It  may  ho  (jucstioncd  wh(>tli(>r,  m  tlu-so  circum- 
stances, the  inipliod  covcniint  would  extend  to 
disturbances  by  virtue  of  the  lease  of  1884 :  see  9 
Bythewood,  3rd  ed.,  p.  381,  and  Dart's  Vendors  and 
Parohtwers,  6th  ed.,  p.  886 ;  and  see  also  Birmuwlum, 
DtMeji,  and  Dittrict  Railway  Co.  Am,  38  W.  R. 
!M  t,  :>S  Ch.  D.  295,  on  the  analogous  case  of  an  im- 
]>lii!d  grant  of  light.  The  question,  however,  was  not 
argued,  and  I  pass  it  by.  I  rest  my  decision  un  the 
foUowing  grounds : — First,  on  the  facts  which  show 
that  fhenegotiations  which  resulted  in  the  grant  of  the 
lease  of  188"  were  conducted  throughout  on  the  fimt- 
iiig  tluit,  H9  between  the  plaintiff  and  th<(  tlcfcndant 
Newiuim,  tln'  plftintitT  should  luiy  up  t'lum  tlii> 
leeseeH  the  l«t«e  of  188J.  I  think  that  there  was 
an  implied  etgreement  between  the  plaintiff  and 
the  defendant  Newmaa  that  the  plaintiff  shoold 
Bake  his  own  terms  with  tiie  lessees.  This 
being  so,  the  plaintiff  cannot  set  up  claims 
mder  the  1 884  lease  as  brcacheH  of  the  covenant  for 
quiet  enjoyment.  Secondljr,  the  essence  of  a  breach 
of  a  oovenant  for  quiet  enjoyment  in  a  lease  appears 
to  me  to  be  a  distorbanoe  of  the  lesae^s  possession : 
see  Sandvrsnn  v.  The  Mayor  of  Berwick,  33  W.  R.  67, 
13  Q.  B.  D.  547.  There  has  been  no  disturbance  of 
possession.  The  plaintiff  has  merely  an  (/.f-r^v'" 
termini  under  the  lease  of  1867  ;  he  has  not  only 
never  been  in  possession  of  the  propcarty  comprised 
in  that  lease,  bat  there  ie  no  endeoee  of  his  ever 
having  even  attempted  to  take  possession  or  having 
requireil  Newmrm  to  put  litiu  in  possession. 

The  Ihw  j)ru sides  a  perHoii  Imviug  an  inttrtasr 
termini  with  un  udequatr'  rennnly  uyaiust  the  grantor 
of  the  term  without  there  being  any  necessity  to  have 
teoottiee  to  an  action  on  the  covenant  for  quiet 
enjogment;  he  can  bring  an  action  against  the 
grantor  of  the  ienn  for  not  putting  him  in  posses- 
sion :  see  C^f  v.  <^lay  and  Jinks  v.  EdmmU,  4  W.  R. 
303,  11  Exch.  775.  This  right  of  action  is  also 
founded  on  iB|iiid  covenant.  The  preeenfe  notion  is 
not  to  enforoe  aoj  snoh  tight,  nor  are  then  maj  facts 
proved  which  wcndd  give  rbe  to  it.  Althongfa  the 
Htitborities  have  bfM-n  Heareh(>d  through  by  counsel, 
none  cnti  be  pnxlueed  to  show  thfit  a  person  having  a 
mere  ind  ri\i.'>f  Urmini  am  maint^iin  an  action  on  a 
covenant  for  quiet  enjoyment.  In  Locke  v.  Furze, 
which  was  cited  as  the  nearest  authority  on  the  point, 
the  plaintiff  was  in  posMMsitm  when  the  lease, 
originally  reversionary,  but  then  possessory,  was 
avoided  by  title  paramoimt;  and  no  remniin  d  in 
possession  for  a  short  period  (some  twenty  dn^'s) 
aming  the  currency  of  the  term  granted  by  the 
aTotded  lease  upon  the  oovenant  in  which  the  action 
was  brongbt.  It  is,  oonmqnentiy,  no  authority  on 
the  point.  [ITis  lordship  next  decided  that  the 
])1aintiff  could  not  succeed  on  his  claim  in  the  action 
frr  i!iinuf:::es  against  the  defendant  oompaay,  and 
then  continued : — ^ 

Tbbdly,  the  plamtiff  claims  damages  against  Hands 
in  reqiect  of  hu  working.  The  plaintiffs  allegation 
against  Hands  is  that  be  was  working  cos!  comprised 
in  the  lenso  of  1>*H7  witlmuf  sperifyinp  froni  what 

Et  of  the  property  the  coal  has  been  worked.  Hands, 
his  mlence  in  his  defence,  admits  this  paragraph, 
ving  but  an  tntereMe  ttrmini  under  the  1887  lease, 
tiie  plaintiff  cannot  maintain  an  action  of  trespass 
against  Hands  on  his  title  under  that  lease.  His 
proper  course,  as  against  Hands,  was  to  bring  an 


action  to  recover  po.ssesxion.  It  is  settled  law  that  a 
person  having  a  mere  inUrrnr  f>  r//u>(/ cannot  bring  an 
iiction  of  trespatM  :  see  Harrimn  v.  Blackburn,  13  W.  R. 
l.Jj,  17  C.  B.  N.  S.  678,  at  p.  691;  and  TnrMr  v. 
Cameron't  Voailnvok  8kam  Coal  Co.;  and  WoodfaU's 
Landlord  and  Tenant,  p.  197.  13th  ed.,  p.  205,  I4«h 
ed.  Tliis  is  in  substance  an  action  of  trespfts.<i.  Thf 
I)]aintiff' a  counsel,  however,  cit^'tl  the  dttusion  of  the 
Ccjurt  of  Appeal  in  Gilkird  v.  Chi-^iun  Lin"  I'mn- 
mittee.  The  court  there  held  that  a  person  having  a 
mere  intereMe  termini  conld  nwintiis  •&  action  for 
injury  to  his  right.  The  cases  on  trespaas,  thons^ 
not  cited,  were,  of  course,  present  to  the  minds  of  as 
members  of  the  court  who  so  held ;  there  was  no 
intention  to  overrule  them,  either  directly  or  indirectly. 
Tlio  circumstances,  shortly  stated,  were  that  the  plain- 
tiff liad  agreed  to  take  a  theatre  for  eupht  weeks  to 
oommenoe  on  a  fotnre  day.  Before  bis  i^t  of  entry 
accrued  the  defendants,  who  were  stmngers.  by  ex- 
cavations on  their  own  property,  deprive*  1  the  theatre 
of  the  support  of  the  adjacent  land  so  that  the  theatre 
was  rendered  unsafe,  and  was  closed  during  the  eight 
weeks  by  the  proper  authorities.  The  iudgment 
turned  on  the  proposition  that  the  defenaants  had 
injured  the  plaintiffs  proprietary  rights.  WUle  ac- 
cepting that  decision,  as  I  am  bound  to  do,  without 
question,  I  think  that  it  does  not  apply  to  the  fact*  of 
this  case.  The  plaintiff  has  deliberately  refrained  from 
exercising  his  right  of  entry  under  his  voidable  lesM 
of  1887.  I  thiiUc  that  he  is  not  entitled  to  say 
damages;  if  I  thought  otherwiae,  I  ahoold  asaiM 
them  at  a  mere  nominal  sura. 

The  reasons  upon  which  I  refuse  to  give  the  plain- 
tiff damages  are  sufficient,  and  more  than  suthcient, 
to  justify  my  refusing  to  grant  an  injunction. 

limt  order  wiu  be  to  0ve  the  plaintiff  deolaia- 
tions  on  ue  two  poinli  on  vrtndi  be  snooeeda,  and  to 
dismins  the  rest  mISba  action.  The  d>  clarations  will 
be  :  (1)  that  the  lease  of  the  8th  of  August.  1887,  was 
not  obtained  by  fraud  on  the  part  of  the  plaintiff,  and 
(2)  that  the  same  was  not  duly  determined  in  April, 
1888,  by  re-entry  by  the  defendiant  Newman  by  virtas 
of  the  condition  for  re-entiy  contained  in  the  lease. 

The  right  order  as  to  costs  is  to  give  no  costs  except 
that  the  plaintiff  should  jiay  the  costs  of  the  defendant 
company,  against  whom  he  has  altogether  failed. 

Flsbw  S8.— The  am  was  mentiaoed  ibis  day,  mi, 

it  being  intimated  that  there  might  be  further  litiga- 
tion between  the  parties,  his  lordship  said  that  the 
order  must  be  expressed  to  be  without  i)rej"udice  to 
the  phuntiff's  rignt  to  bring  an  action  to  recover 
possession,  and  must  further  declare  that  the  lease  of 
188-1  was  not  surrendered  by  act  and  operation  of  law, 
or  otherwise,  and  that  the  plaintiff  bad  no  title  etfhir 
at  law  or  in  equity  to  that  lease. 

Solicitors  for  the  plaintiff,  WliifrA  if:  Co. 

Solicitors  for  the  defendant  Newman,  Prior,  Church, 
dt  Adamtf  for  Meade'King  4k  Bigf^  BrisloL 

Solicitor  for  the  defendant  Hands,  John  Hand$. 

Solidton  for  the  defendant  Scott,  Ltarm/d,  Jama, 
A  MtUar,  for  IF.  J.  Jtichela*,  Bristol 
Sdicitors  for  the  company,  Ortettop  A  Sons. 
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Chbutb  v.  TAUirroir,  Dsucabd,  LiUs  k,  <k  Co.  (Limited). 


HlQU  COUKT. 


Div.  1 


Jaii.S6»31;  Fob.  25. 


Chan.  Div. 
Stirling 

GUnm  V.  TAinmni,  Dbjubd*  Lahb,  &  Oo. 
(TinanD)* 

ibrrTAVinoK,  Dbuiabd,  Lamb,  ft  Go.  (LnirrxD).  (a.) 

(im,}iaHy —  Winding  up— Debenture — Etjuitable  tutiyn- 
mmt—CaUa  prior  and  tubaequent  to  winding  up — 
Sd-off—Compamiei  Act,  1862,  f.  76. 

who  uxu  the  regittered  htdder  ft/  dfbe»ttires  in  a 
amuai^,  m  March,  1890,  dgmtited  aome  them  with  a 
mr  h  temre  a  tftW,  and  txeaded  a  nmwrandum  of 

'n^iit  awl  a  blank  trans/er,  hut  no  notice  iiHU  <jirni  (n  thr 
ai<tuy.  Thru  drltentures  were  exchanytd  for  others 
t  '-tifjurntly  ittued  by  the  cwnjHiny,  and  the  new  drlten- 
fm»  were  dmanted  ufith  the  bartk  by  T.  oh  the  3rd  of 
&|pfaalcr,  1890.  who  did  not  execute  any  mm*>- 
rndttm  or  trantfer.  None  of  the  new  debrnturm  Were 
fwitthle  before  the  3l»t  of  fhmnbrr,  18!)0. 

T.  uw  aUii  holder  of  ordmnry  shurm  in  the  rumfiany, 
vkich  were  not  fully  paid  up,  and  on  the  '6rd  of  Novt-m- 
fcr,  1890,  a  call  ivaa  made  upan  the  ordinary  nhares, 
fOfoUe  on  the  2Qlh  of  November,  1890,  at  the  bank,  tvho 
WW  aUo  the  company**  bankers.  On  the  4th  of  November, 
1^90.  t)i4ire  of  thf  call  trtiri  ytrni  to  thi  htnk,  o'ho  irrrf 
autitvriied  to  retain  tlie  procetils  i.f  tin-  <<iU  in  jnyment  of 
Wktmdn^  On  the  6th  of  X.^,  ^  ,nl>- r,  IMH),  the  barik 
fm  Ike  eomfNuqf  notice  of  the  dcpiMit  of  'IV»  debentures. 
The  bank  an  the  I2th  of  Novemher,  1890.  commeneett  fm 
*ion  (m  behtilf  of  thr  (l'lHiitvrt-hol<i>  rx  i(<;,rw,s^  r/,.  .-.i,,- 
I'Juy,  and  on  the  Idth  of  Suvrmhrr  the  romjinuy  wtiil  ulUi 

nduntarg  Uguidation.  In  ih^  adiuu  mjjicimt  autie  of 
tU  iimfaa§kad  heen  realized  to  pay  the  debentttree  in 
/Wl,  eStd  in  the  winding  np  ralU  haa  been  made  on  T.'a 
''.are*  which  had  not  biru  p>tid. 

I/fld.  that  in  respect  of  tht  rail  made  on  the  '.ird  of 
S'lirmher.  18iK),  the  ronifKiny  uvre  entitled  to  net  off  the 
umoant  of  euch  call  againei  tchat  wa$  due  on  the  deben- 
btrm ;  htU  thai,  in  reipeet  of  the  eatle  made  in  the 
'rinding  up,  thry  u-f-re  not  entitleil  to  do  »n.    The  liability 

pay  call* 'ii'i  not,  under  section  75  of  thr  < 'omixiiiii  s 
1H^)2,  l>»comr  a  drht  (III,   I'l'fil  tht   irinilii)'/  up  rmn- 
nrnced,  and  therefore  the  caee  twu  governed  by  Watiion 

Mid-Wal«  BdlwmyOo.,  15  W.  A  1107,  £.  M.  '1 
'  '.  P.  593.  ■ 


Thiiwia  s  Mnnmoos  fai  ihflstiove-infintioned  action, 
liMd  the  questiou  whether  chIIh  tm  cci  tMin  shares 

in  the  defendant  oompiuiy  couUl  be  net  uif  H^ainst 
what  was  dm  ttpon  oertam  dsbentureo. 

The  oomiMnir  wee  iiiiwipcmted  under  ibe  Coiu- 
!  laiee  Acta  in  Jannaiy,  1889,  the  sbare  capital  bein^ 

irio.OOO  divi'lifl  into  sharoH  of  £10  each,  some  of 
which  were  jirefereiice  and  the  others  ordinary  shares. 
Coder  the  memorandum  and  articles  of  aMOoialioii 
the  «m»paiiy  bad  power  to  bonow  or  laiie  mon^  on 
iebentuf .  Article  13  enabled  the  direoion  to  make 
-ills,  and  artiele  1,)  pro>'idcd  that  such  calls  Hhouhl 
•  'leeuiefl  to  b«f  made  at  the  time  when  a  resolution 
;  '  lie  diret^tors  to  that  effect  wan  {)a8.s«d. 
The  oomitiujy  raised  money  on  debentures  upon 
•cfa  <A  wlucb  was  indorsed  a  condition  (tnfercutn) 
h:it  tlifl  roistered  holder  for  the  time  lieing  of  the 
!ebei>tnre  Hhould  alone  be  deemed  to  be  entitled  to 
h*'  |iriii(  ijihI  money.s  and  ijiterest  tliereby  st-cui-ed, 
Old  tbnt  the  company  should  not  be  bouua  to  enter 
B  the  reenter  or  reoognise  any  trust  or  equity  albct  - 
a%  such  debenture  or  any  principid  moneys  and 
oterest  thereby  secured.  Bichard  Taunton  became 
ntitled  t<j.  and  Oie  reg^istered  holder  of,  a  largo 
uuil»er  of  these  dtbeuturea.    On  the  21th  uikI  JSth 


^a.)  Beported  by  W.  A.  Q.  WOOOO,  £aq.,  fianwter- 


of  Jannary  and  tte  501  of  Mamsh,  1890,  he  deposited 

debentureB  of  the  nominal  value  of  £.'),2.)0  with  the 
Birmingham  and  Midland  Bank  by  way  of  security 
for  a  debt,  and  executed  a  memorandum  of  deposit 
and  a  blank  transfer,  but  no  notice  of  the  deposit  or 
troDsflBr  was  given  to  the  company.  Sabsoquently 
the  comj)any  iisue^l  fr«!sh  debentures  ;ind  agreed  to 
exchange  those  previouwly  issued  to  Taunton  for 
debcntunis  of  the  new  issue  of  equal  nominal  amount, 
and  the  bank,  to  enable  thia  exchange  to  be  carried 
out^  gave  up  the  old  dehentorei  to  Taunton,  who 
on  the  3rd  of  SeptenilKjr,  IHtK),  deiKiHited  with  the 
bank  the  debeutiues  he  had  receiveu  in  substitution 
for  them.  None  of  these  debentures  became  payable 
at  an  earlier  date  thou  the  31si  of  Deoembw,  1890. 
No  fimh  menrarandom  or  traaaier  waa  aMonted  by 
Taunton. 

In  and  prior  to  January,  1890,  and  thenceforth 
down  to  the  comnioneement  nf  the  winding  uj)  Taun- 
ton was  the  holder  of  l.^itiT  ordinary  shares,  upon 
which  previously  to  OctoW,  IHIK),  £«  10s.  only  bad 
been  paid  up.  On  the  25th  of  October,  1880,  Tauoton 
paid  to  the  company  £250  in  adrance  of  calls  on  those 
sliarea.  and  again  nn  the  1st  of  November,  ISOO,  he 
paid  the  company  a  sum  of  £(>(H),  also  in  advance  of 
calls. 

On  the  3id  ol  NoTember,  1890,  a  reac^tioik  was 
passed  by  the  direotois  of  tlie  company  that  a  call  of 

£1  jK'r  sliai-e  lie  made  on  the  ordinary  shares,  payable 
on  th<"  2()th  of  November  at  the  liirmingham  and 
Alidland  Bank,  who  were  the  company's  bankere.  On 
the  4th  of  NoTonber  notice  of  this  call  was  given  to 
the  bank,  who  wcse  avthoriaed  to  retain  the  prooeeda 
in  payment  of  an  oveixiraf t. 

On  the  <5th  of  November,  1890,  the  hank  gave  the 
company  formal  notice  that  the  debentures  had  been 
deposited  by  Taunton  with  them  by  way  of  security, 
and  the  secretary  of  the  company  wiUiout  (as  was 
stated)  con.sulting  the  directors  entered  notice  of  the 
dejHisit  i*n  the-  regLster  of  debeutuixa  and  informed  the 
bank  that  he  had  done  ho. 

On  the  rith  of  November,  1890,  the  above-men- 
tioned action  was  commenced  by  the  bank  on  behalf 
of  the  debenture-holders.  The  oompany  on  the  19tb 
of  November,  1890,  passed,  and  on  tne  6th  of  Decem- 
1)11,  IsfiO,  coiiHrnied,  a  special  resolntinn  that  the 
company  should  be  wound  up  voluntarily.  In  the 
action  assets  of  the  oompany  had  t>ecn  realized 
sufhuient  to  pay  the  debentures  in  fulL  In  the  wind* 
ing  up  all  that  remained  unpaid  on  Taunton's  shares 
ha<l  Iji'f'ii  raHed  uji,  Imt  no  ]<art  of  sueli  calls  had 
Imh  ii  jiai<l  by  huu.  The  bjuik  then  made  this  ajiplica- 
ti<'n  to  the  (rourt  to  decide  the  question  whether 
the  calls  oouhi  be  ast  off  against  what  wa«<  due  on  the 
debaaftaiuB  that  had  bam  equitably  assigned  to  the 

Beale,  QJ'.,  and  T.  \V.  Baker,  for  the  bank.— There 
is  no  i^t  of  set-off  here.  The  special  terms  of  the 
debenture  do  not  aHiBet  the  ease,  for  the  company 

cannot  attach  such  t<!nns  ho  that  the  debt  shiUl  not 
be  a.ssignable  by  the  person  to  whom  the  del)eidure 
has  Ix'en  issued.  In  the  ca.^e  of  nunrii  il  women 
interests  in  property  cannot  be  created  which  would  not 
have  tiie  orainaty  mcidenta  of  property,  and  amongst 
them  the  power  of  aswignmnnt:  T ullttt  v.  Armstrong, 
1  Heav.  1.  The  company  cannot  say  to  the  lissignee 
of  till'  debrntun>,  "  I  am  your  debtor,  but  I  shall  not 
pay  until  you  come  and  get  registered":  Binney 
y.  luce  JJall  Cool  and  Cannel  Co.,  S5Ij.J,Ch.  Mo, 
14  W.  It.  Ch.  Dig.  24.  Here  the  company  accepted 
notice  of  the  assignment.  The  sole  question  is 
whether,  independently  of  the  terms  of  the  deben- 
ture, there  is  any  ri^ht  of  set-off.  There  was  no 
debt  dne  aad 


my  ngat  of  set-on.  xnere  was  no 
pqraAb  at  «ith«r  tbe  daft*  ol  tha 
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HzaROomiT. 


aosisTtmcnt  anct  our  notice  or  ut  ibo  dato  of  tho 
winding  up.  Tb«  xiglit  of  aet-off  is  a  statutonr  right. 
In  equity  the  Ud  ttiat  there  was  no  legal  debt  did 

not  prevent  the  set-off,  but  the  rule  went  no  further  : 
Cavetidifh  v.  Omvet,  o  W.  R.  <j15,  24  B^v.  1G3 ;  In  re 
China  and  Lnhitan  Stearruhip  Coal  Co.,  AfacJcrnzif's 
ca«e,  1"  W.  R.  343,  L.  R.  7  Eq.  240.  There  is  no 
esttqgpel  in  equity  here,  and  no  connderation  was 

R'ven  after  the  ante  of  the  notice  :  Et  parte  Stoann, 
W.  R.  6W.  L.  R,  6  Eg.  344 ;  Ex  parte  Oriental 
C,vntmrn<t!  lUnk,  is  W.  R.  474,  L.  R.  5  Ch.  App. 
3.>8 ;  In  n  llvri' iil>  ^  iMiimnce  (.'«.,  Itrnntun^H  cate,  23 
W.  R.  2HG.  L.  K.  i;>  E4.  ;502  ;  Hlu-js  v.  Asmm  Tea 
Co.,  17  W.  K.  1125.  L.  B.  4  Ex.  387.  The  right  of 
■et-off  was  gone,  if  not  at  the  time  of  tho  Rsaig^- 
inrnt,  at  imy  rate  at  the  time  of  luitiro  to  tho  com- 
pany: WaUun  V.  Mid'\Valfi>  Ji^nlirui/  C,,..  15  W.  R. 
1 107,  L.  R.  2  C.  P.  MS.  Tll«ro  in  no  caso  in  which  a 
daim  to  set  off  s  ■am  due  on  a  fature  certain  date 
haa  been  allowed.  The  oall  made  in  tiie  winding  up 
was  only  a  liability,  and  was  VgHSuK  dOB  BOr  payable 
at  the  time  of  the  notice. 

Biu-kley,  Q.C.,  and  Kirhy,  for  the  liquidator. — We 
agree  there  is  no  aet-off  in  re«i>(x;t  of  a  debt  not 
ripened:  Waitm  t.  Mid-WvAe*  Bailwau  Co.  The 
oonrt  in  that  oaae  deoided  that  a  debt  aiwng  out  of 
an  antecedent  oootrnct  could  not  be  st't  off.  Ilfru 
t  he  debt  was  due  but  not  payablo.  It  must  Ik*  regarded 
on  thf  (ith  of  NovoiubtT  uh  if  tho  assignment  had 
been  then  executed,  for  notice  completes  the  transfer. 
Taunton  was  then  subject  to  the  set-off.  As  to  the 
calls  made  Hubfloquently  by  tho  liciuidafor,  si^  tion  7.") 
of  the  Companioa  Act.  \S(V2,  jirovidr.-,  that  tho  lia- 
bility of  any  ]i<t->' 'H  !*himlil  \>v  (•onBidiTcd  a  Jelit  duu 
when  the  liability  commi'nced.  Before  the  Act  the 
time  of  liability  was  referred  back  to  the  ewlier  date  : 
WMiam$  v.  Harding,  L.  B.  1 E.  &  I.  App.  9, 14  W.  R. 
H.  L.  Dig.  3.  The  call  relates  back  to  membership  of 
thee  onijiany  ;  T11  rr  China  ami  l.nhuuu  S(mm«hiji  Cixtl 
Gb.,  Madieiutt'a  case  ;  Jeffryt»  v.  Agra  and  Matterman'$ 
Bank,  14  W.  B.  889,  L.  B.  2  Eq.  674.  At  the  d«t«  of 
the  ammnent  no  oall  was  made ;  the  subsequent  oaU 
related  babk,  and  there  was  then  a  debt  due  but  not 
payaljlo,  a  liability  subject  of  sot-off  of  a  c/io»e  in  action 
wjuitubly  assigned  :  Judicature  Act,  1873,  s.  25,  sub- 
8.  6;  In  rr  Orrrrnd.  (funtey,  <fe  Co.,  Ex  jxtrtr  (Irits^ll, 
14  W.  B.  lOld,  L.  R.  1  Oh.  Apo.  d28.  Aoontribntory 
debtor  to  a  company  cannot  set  off  a  debt  dne  and  i>ay- 
abli'.  ]VaUon  v.  Mi'Hinuf  Rjiihinii/  Co.  does  not  t<)iRh 
thiK  cfWfl.  The  debfutun;  which  iiccruetlduo  uftcr  the 
20tb  of  November  is  n  good  set-off  against  tho  bank, 
becaose  on  the  6th  of  November,  when  the  bank  be- 
eane  assignee,  it  was  a  debt,  althongh  not  payable. 
In  a  case  to  which  section  75  of  tho  Comfmnios  Aot» 
1862.  applies  you  are  to  carry  hack  the  liability  so  as 
to  give  equity  against  the  assignor.  Again,  in 
the  terms  of  the  debenture  the  parties  are  dealing  with 
a  particular  instrument:  New  landon  and  Brazilian 
Bank  r.  Broeklebank,  30  W.  R.  422,  737.  21  Ch.  D.  302. 
There  it  was  held  that  shares  in  a  S(!ttlement  were 
liable  to  the  incidint  tliat  the  legal  holder  of  tho 
shares  was  subject  to  a  lieu  for  sums  due,  and  tho  lien 
pverailed  over  the  sstllement,  although  it  accrued  due 
•nbaanuntly.  The  same  principle  applies  here.  Brad- 
ford  Banking  Co,  v.  Brigg$,  35  W.  IL  521,  12  App. 
Om.  29»iinoteiflIiidadiiiranpnt|MMeg. 

Beak,  Q.C,  replied. 

(^'tr.  ii'lr.  rii/f. 

Feb.  25.— Stiuli.vo.  J.  -Tlio  question  raised  by 
this  application  is  wh.  thn-  the  calls  on  certain  sharwi 
which  at,  and  previously  to,  the  oommenoement  of 
the  winding  np  of  the  oompai^  stood  in  the  nme  of 
Biohard  Taunton,  can  be  set  off  against  what  is  due 


on  certain  delH!ntures  which  were  CfigiBally  issued  to 
Bichard  Taunton,  and  were  reffistered  in  his  name, 
but  which  had  been  assigned  in  equity  to  the 
Birmingham  and  Midland  Bank  (limited).  PHis 
lordBhip  stated  the  facts,  and  continued  : — ]  I  have 
to  consider  first  of  all  whether  what  remains  due  of 
the  call  of  £1  made  on  the  3rd  of  November,  1890, 
can  be  set  off.  Under  the  last  clause  of  the  conditions 
indorsed  upon  the  debenture  the  prino^al  aecnred 
thereby  be<»me  payablo  on  the  5th  01  December,  1890. 
Tho  conditiniiH  show  that  the  dcbentiin-s  were 
meant  to  be  assignable.  There  is  no  evidence  that 
the  debts  in  respect  of  the  dcbcnture.s  and  of  the 
shares  originated  in  the  same  eontnot  or  tJaneantinn ; 
on  the  contrary,  thoy  seem  to  have  originated  quits 
independently ;  and,  therefore,  set-on  cannot  h*^ 
claimed  on  any  such  grounds  as  jtrevailed  in  the  eas> 
of  (loi'rmmcnl  11/  Newfoinidland  v.  Nnvfoundl'ind  Rail- 
way Co,t  la  App.  Gas.  199,  W.  R.  Dig.  46.  The 
bank  never  presented  to  the  company  any  trsnsfBr 
which  woula  have  entitled  them  under  th«'  condition 
indorsed  on  the  del>entur(»  to  be  registered  a-i  th» 
holders  of  those  deposited  by  Taunton  ;  ill  they  did 
vras  to  give  notioe  to  the  comnany  of  the  equitable 
deposit  having  been  made.  The  condittons  provide 
that  "  tlif  company  shall  not  b«*  bound  to  enter  in  the 
register  or  recof^'nizi:  in  any  way  any  trust  or  eqmty  »t 
any  time  affecting  such  d<  iM^Titure.  '  On  behalf  of  the 
bank  it  was  contended  that  the  rights  of  equitaUe 
assignees  cannot  be  orar-ridden  hj  nuh  e  provision- 
I  think  it  unnere.qHary  on  the  present  Occasion  to 
decide  whether  that  contention  is  well  founded  OT 
not;  for  in  fact  the  comjiany  did  cnivr  notli_<'  >  i  \hf: 
hank's  title  on  tlie  register,  and  the  bank  must,  1 
think,  be  taken  to  stand  in  the  position  of  equitsUs 
assignees  of  a  chott  in  action  who  have  given  notics  of 
their  assignment.    What,  then,  is  that  position  f 

1  consider  it  first  on  the  supjxwsition  that  thf 
company  had  not  gone  into  liquidation,  but  was  n^'* 
sued  by  the  assignees  of  the  debentures.  On  the  ca« 
hand  the  case  of  Watton  t.  Mid-Wale$  Eailteas  Co. 
dhows  that  after  notice  of  an  eqidteUe  aaiignnMil  of 
H  rhrifif  wi  iv'tioii  the  debtor  cannot  Fot  off  as  again^* 
the  »88ij;nec  u  di  ht  which  accrues  due  sulweqxientlr  t/^ 
the  datf  of  ni>tiic,  even  although  that  debt  may 
arise  oat  of  alialnlity  which  existed  at  and  previoBStj 
to  the  ^ito  of  notice.  On  the  other  hand  um  case  of 
ir«7^'.)j  v.  'Sahrid,  11  W.  R.  SO,?,  I  R.  .It  S.  •_'4:i.  shrtn 
that  the  debtor  may  set  uff  as  against  the  assigne*  1 
debt  which  accrued  before  notioe  of  the  aasigninen- 
It  is  perhajM  of  importance  to  consider  the  {irinnpl- 
on  whioh  uwt  decision  was  ""^^  action  « ^ 

one  for  freight.  Tlierc  was  a  jJea  of  set-off  for 
money  lent,  piiid  luid  received,  goods  sold  vtA 
delivered,  interest  and  iwcounts  stated  ;  n  jdiL^tion 
on  equitable  grounds  that  before  the  defendiuit^ 
became  indebted  to  the  plaintiff  for  any  of  tht 
freights  the  plaintiff  agreed  to  assign  the  hrai^ts  to 
a  firm  of  Early  &  Smi&  for  value  and  also  to  seesR 
repayment  of  money  already  advanced  by  thejn  to  tb 
plaintiff',  and  that  the  amount  so  due  to  Early  &  Smith 
exceeded  the  amount  of  the  debts  in  the  dedaratioii 
mentioned,  and  that  the  defendants  liad  notioi*  of  this 
before  any  of  the  debts  or  fragfata  became  payablt; 
but  the  rejjlication  did  not  state  that  the  defcndaots 
had  notice  of  the  assignment  befon^  tho  right  of  «*t- 
off  arose,  and  it  was  held  that  the  replication  w.ia 
answer  to  the  plea.  For  the  grounds  of  the  daoisioa 
I  win  refer  to  the  judgment  of  Blaekbom  J.. 

which  is  as  follows:  "'The  plaintiff  hen^  si:e<  for 
a  debt  and  the  defendants  plead  a  sei-otf.  Then 
was  debt  duo  when  the  action  ooramoni^l.  and,  then- 
fore,  at  law  the  defendants  have  a  perfect  ri|^_^ 
set  off  againife  it  •  debt  dne  to  thnn.  MMKaTBidljr 
ft  Smith,  the  real  plaintifi  hkihe  eeaw^  oall  on  «■ 


Digitized  by  Google 


T«LXU.      (ibf«r.iaM.)     THE  WEEKLY  REPORTER. 


477 


HlOH  GOCTT. 


CHBiam  V.  Taumtow,  Dsuiaso.  Laiti,  ft  Oo.  (Lni itbd). 


Ebon  CtoUKT. 


to  do  what  thoy  otherwue  wonld  have  called  on  • 
ourt  of  tyjuity  to  do  — u.iuicly.  ^ruiit  aii  iiijunctii m  to 
prercntthiB  ;  for  that  is  what  this  replication  uiiiuiints 
lo.  It  is  not,  aa  Mr.  Brcwn  coatends,  thut  we  are  to 
MiffiiMlivalj  thai  tiiu  is  an  eonilable  set-off ;  but 
w  in  to  MB  nht/htr  the  pliintalf  hu  a  right  to  ask 
1  court  of  ttjuity  topCBTt'ut  the  defendants  si  tting  up 
their  legal  right  of  set-off.  Equity  never  will  do 
that  warn  equities  are  equal.  The  oontract  under 
vUoh  tha  freight  rincmsd  into  a  debt  was,  before  it 
bene  one,  aaeignea  tor  moaay  to  Mesns.  Early  & 
Bniith,  and  the  ilffundants  had  notice  of  that.  It  is 
|Mrftctly  clear  iu  tenuity  that  from  the  moment  the 
Mwignment  of  a  cAa«f  tn  action  is  notified  to  the  party 
oooomied  tbe  aaiignee  ia  owner  of  that  oontraofc  and 
■U  belonging  to  ii  Here  Ifosiri.  Early  ft  Smith 
allowed  the  plaintiff  to  ap]]ear  to  be  the  true  owner 
of  this  freight,  and  upon  that  what  was  the  right 
l*tween  them  and  the  other  party,  either  by  natural 
H^oity  or  the  artificial  thing  we  call  by  the  name 
(•ioity  ?  So  early  as  Oeorge  CloffeH,  7  T.  K.  lio9, 
tbe  ground  of  which  is  correctly  stuU'd  in  tlie  well- 
iwnsidered  judgment  of  the  Exche<iiier  in  /kIht;/  v. 
lli.-iiilrn,  S  Kx.  Nj2,  it  was  ln-ld  that  wlu-n-  ii 

ftictur  sell.H  goodii  as  his  own,  and  the  buyer  knows 
uotbing  of  any  princijMil,  the  buyer  may  set  off  any 
demand  he  may  have  on  the  factor  against  a  demand 
mmpectof  thuee  goods  made  by  we  principal.  I 
agrf«<  with  what  Mr.  J.  W.  Smith  says  in  the 
ig  of  Win  note,  lK>adiug  Citst«,  vol,  'J,  p.  \i)H, 
ed.,    *Tbia  liecibion   too   clearly   rcsultii  from 
pmdUim  ol  natural  equity  to  need  much  dieomeion 
orezplaiiation.'   This  rephoation  is.  therefore,  bad.** 
In  /  //^r./ V.  Hoindrii  the  law  with  respect  to  prin- 
cipxii  find  iigeut  in  thus  stated  : — *'  Whore  a  prim-ipul 
]'-riiiit.t  an  agent  to  sell  as  apparent  principal  and 
afterwards  intervenes,  the  buyer  ia  entitled  to  be 
placed  in  tlie  same  situation  at  tiie  time  of  the  dis« 
tlosure  of  the  ri'iil  principal  as  if  th*'  iifrfnt  hiid  btnm 
thj-n  th*-  r*-!*!  cintnwting  party,  and  is  t  ntitlctl  to  the 
'Mm-  defence.    wh»'ther   it   b«'  l>y  <;oiniui>n  law  or 
statute,  payment  or  set-off,  as  he  was  entitled  at 
titat  time  against  the  agent,  the  apparent  principal." 
I  think  that  if  the  company  were  being  sued  by  the 
bank  it  would  be  entitled  to  be  placed  in  the  same 
{K'^ition  as  it  occupied  ralatively  to  Taunton  on  the 
(ith  of  November,  1890,  on  which  day  Taunton  was 
indebted  to  the  company  for  callj  payable  on  the 
'iOtb  of  November,  while  the  company  was  indebted 
to  ^Taunton  on  the  debentures,  which  did  not  become 
payable  unfii  i  latter  date.    If,  then,  no  winding  up 
ha<l  intervene  I,  and  Taunton,  or  the  brink  in  Taunton's 
name,  hiid  Kue«l  on  Um  debentures,  the  question  would 
be  whetlier  the  oom>pi«r  ooold  set  off  we  debt  which 
aeemad  on  the  Srd  of  wonsmber  (the  dateof  the  call), 
but  did  not  actually  become  payable  until  the  '20th  of 
November.    Neither  l(cii«on  v.  Mid-W'ults  /iailimt/ 
Co.  nor  Wilton  V.  Gabriel  covers  this  point  so  far  as 
aeuial  decision  goes,  lor  in  the  former  no  debt  had 
Mjemed  doe  to  the  defendants  at  the  date  of  notiee, 

tnd  in  thi-  !.ift<'r  tht;  dibt  iit  the  date  of  the  notit-e 
ippears  to  luivc  been  Inith  dut-  and  jiayable.  I  think, 
>n  the  principle  laid  down  by  Hlackbuni,  J.,  in 
H'{i0OH  V.  (Jalrrirl,  the  set-off  ought  to  be  admittc<l. 
If  it  be  inquired  whether  a  court  of  equity  would  in 
la  actinil  at  law  brought  before  the  Judicature  Acts 
lave  interfere!!  by  way  of  injunction  to  prevent  the 
'jinpany  from  setting  up  the  logsil  right  of  sot-ofT,  I 
hinic  the  answer  must  be  in  the  negative.  Not  only 
lid  the  bank  neglect  to  avail  itself  of  the  conditions 
f  tbe  debmtnre  b^  taking  a  transfer  capable  of 
eipstration,  but  it  did  not  even  perfect  its  eqmtable 
itie  by  giving  notice  until  after  the  debt  hiul  ac<:rut'd 
Loe,  and  (what  is  still  stronger)  until  after  the  bank  had 
—    HuilHlMdaeonied.  Agrin,  if  rMomw  be  had 


to  the  analogy  of  the  rule  laid  down  in  (feonjr  v, 
<'lai/t(t,  I  think  thiit  if  the  si>t -of!"  were  not  (idinittod, 
the  company  would  \k'  {ducal  in  a  leas  favourable 
situation  aa  against  thu  bank  than  was  its  position  as 
regards  Taunton,  and  it  is  to  be  observed  that  in 
(feorge  v.  Clagrtt  it  appears  from  the  report  that  the 
plaintiff,  tho  undisclosed  principal,  gave  notice  of  his 
title  to  the  defendants  on  tho  20th  of  November. 
1795,  and  that  the  defendants  were  allowed  to  set  off 
a  bill  which  was  payable  two  months  after  the  24th 
of  September,  1799,  and  was  consequently  not  actu- 
ally due  on  the  24th  of  Novem'tK>r,  tlio  date  of  the 
notice.  I  think,  therefore,  that  in  any  action  by  tlu; 
bank  on  the  debentures  the  company  must  have  b<i-n 
allowed  to  set  off  the  amount  due  in  respect  of  the 
call  made  on  the  Srd  of  November,  1690.  It  follows 
that  a  similar  set-off  must  be  allowed  upon  a  jtroof 
Hgninst  the  company  in  the  winding  up:  Mirsn/  S(nl 
and  Iron  ('<>.  v.  .Vf<y/.rr,  :}1  W.  R.  SO,  ;}2  W,  U.  9.S!>, 
9  Q.  B.  D.  648  ((itiT,  G6ti).  9  App.  Cas.  434.  Here,  as 
I  understand,  the  bank  claims  against  the  property 
which  formed  the  subject  of  the  security ;  but  I 
Rjiprehend  that  in  such  case  the  set-off  might,  under 
thi' jiiiiofdurf  of  thi'  Conrt  of  Chiinccry  have  lH>en 
cluiinetl  by  a  crosn  hill  (see  J>udd  v.  I.tfdall,  1  Hare, 
:i:S3)  and  under  the  present  practice  by  a  suitable 
pleading ;  and  as  the  parties  agree  that  the  question 
to  be  determined  is  one  of  right,  and  not  of  procedure 
nHTcly,  I  thii.k  that  tho  '-i  l-oH"  nin--f  Iw  iidniiftcd  us 
regards  the  lialance  nntuiining  unpaid  of  tht-  call 
made  on  the  3rd  of  November,  1890. 

I  have  next  to  deal  with  the  calls  made  in  the 
winding  up.  The  claim  to  set-off  in  respect  of  these 

is  liascd  on  the  75tli  He<;tion  of  the  roinjMlnies  Act,  1H62. 

iHis  lordnhip  read  tlm  s«H!tion,  and  proceeded  : — ] 
t  is  said  that  as  the  event  of  tbe  c*ompany  being 
wound  up  has  occurred  the  call  in  question  must  be 
taken  to  lie  a  debt  which  aoerued  due  before  notice  of 

the  assignment  though  it  did  not  become  p:iyable 
until  a  lat4T  ilate,  and  couse<jui'iitly  must  Ik'  set  off 
in  the  same  way  as  the  call  intidc  on  the  .lid  of 
November.  189U.  I  think,  however,  that  until  the 
winding  up  commenced  there  existed  in  respect  of 
this  call  merely  a  liability  on  the  part  of  Taunton,  and 
consequently  that  this  portion  of  the  case  is 
governed  by  the  decision  in  Wntnon  v.  M iil-Walfn 
Ihnlivuif  Co.  I  do  not  think  that  this  conclusion  con- 
flicts with  the  case  of  In  re  China  and  Labuan  Coal 
Co.,  Maekenzie't  cat,  for  then  the  assignmsntr  did 
not  take  place  until  after  the  commencement  of  the 
winding  up,  and  conse^jiu'utly  (in  my  view)  after  the 
liability  had  ripene<l  intt)  u  debt.  Lord  Ilomilly  says 
(p.  244):  "Of  course,  no  question  arises  where  the 
aSMgnmtmt  takes  ulaoe  before  the  windiiig  up,  but 
if  the  winding  up  snoidd  take  place  before  the  asi^tn- 
ment  of  tho  i  lmsr  in  action,  then,  in  tny  \'iew  of  the 
case,  it  is  providinl  that  after  the  winding  up  has 
taken  place  and  before  any  calls  are  nnulu  Uie  owner 
of  the  debenture  shall  not  be  at  liberty  to  assign  it 
and  get  money  which  he  can  ditpcae  of,  so  that  when 

the  call  is  iiuidc  lie  )\nH  nothing  which  can  be  made 
available  to  i>;iy  it."  I  undiTHtand  his  lordship  there 
to  intimate  tliat  if  in  the  ciwe  with  which  he  had  to 
deal  the  assigimiont  hiul  taken  place  licfore  the  wind- 
ing up  his  decision  would  have  been  differrait. 

I  think,  therefore,  that  the  set-off  cannot  be  ad- 
mitted as  regards  the  call  made  in  the  winding  up. 

Solicitors  for  the  baalt,  Bmh  ft  Cb.,  London  and 

Birmingham. 

Solicitors  for  the  liquidator.  Field,  Hotcve,  A  Co., 
for  amiUht  PtumO,  ft  Cb.,  Bfarmhighaini 
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in  re  BAOoir. 

QSIBSmL  V.  liSATBEB.  (o.) 

^dmmiMrafjbn — Anuuiiii  —  T'nant  for  lift—i 
demuin — Corpus  c/r  income. 

B.  granted  certain  unnuiU'e^  by  bintd,  aitd  nuhfr'^utntlif 
died  leaving  hit  m'dow  thf  tttUttrir,  hit  uiiifrrtal 
Ittjutet  and  sole  i  frrntrix.  Uluirr  iter  will  luT  rttiduary 
utale  luas  held  in  trad  /OT  a  tenotU  far  ^If*^ 
Temaindtn  over  U)  nlhrr  p^rtimt. 

Bddt  that  tacU  vaymnd  of  the  mumiUet,  M  If  Itmvit 
diM,  mmf  be  raittd  outt/^wpOB  tfftht  MMr. 

AdjomiMd  wimnHWH. 

O.  O.  B.  BaooD  glutted  by  bonda  tindar  Us  band 
■eal  tlime  annuities.    ITh  RiilMpqiiently  died  in 


the  yciir  IHHO,  having  by  hid  will  uuuatituted  his 
wiiluw,  H.  Itacop,  muTMPial legatee  and  aole  eateaotrix 

of  bifl  ciitnte. 

The  will  was  proved  by  the  widow.  She  died  in 
1891,  having  by  bar  will  nettled  her  reaiduaiy  estate 
upon  trnat  for  fh«  defendant,  Philip  Leatoat,  wbo 
wm  unumrriHl,  for  lit'o,  w-ith  TSmaindttr  to  hia  children, 
and  subject  thoreto  n\>on  trust  for  her  sister  and  her 
children.  Hiib8tunti,illy  the  wbola  of  bar  property 
waa  derived  from  her  husband. 

The  qnflotion  raiaad  Iqr  tiiia  sununons  by  the  plain- 
tifFs,  who  wore  the  trustees  of  the  will,  was  whether 
the  annuities  were  payable  out  of  oapital  or  inoome 
of  the  (utaUi  of  the  testatrix  or  out  of  botli  capifiil 
and  income,  and  in  what  proportions,  and  in  what 
liea  ahonla  be  paid  or  profvided  for. 


the  annnitiaa 

Ingh  J<'ii<-'\  for  the  fj-naiit  for  life. — Tlie  question 
is,  in  payiuunt  uf  dnbtti  by  iustaliuenta,  how  are  they 
to  be  paid  as  between  tenant  for  life  and  remainder- 
man. The  tenant  for  life  is  entitled  on  each  pay- 
ment of  fha  annuity  to  a  charge  on  capital  for  ttio 
amount  paid,  Iceeping  down  the  interest  thereon :  In 
re  Harriioit,  Towiiton  v.  Ilarriton,  38  W.  &.  265,  43 
Ch.  D.  55  ;  Allhuirn  v.  WkiUtUt  Ifc  B.  4  Bq.  8M,  16 
W.  B.  Ch.  Dig.  122. 

Tngpen,  for  the  reversioners. — As  little  should  be 
boruf  by  capital  us  posidblo,  instalnienta  should  not  Ikj 
calculatiad  its  they  become  due  :  I'at^  v.  i'atet,  28 
Beav.  637,  9  W.  R.  Ch.  Dig.  9 ;  /><  re  MmjfleU,  Jones 
T.  JfcMOn,  37  W.  R.  9.  39  Ch.  D.  o34. 

O.  W.  Talleuta,  fur  the  trustees. 
litgle  Joyce  replie<l. 

KmKWicn,  J.— The  annuities  which  are  the  cause 

(if  (bfRculty  in  this  case  were  granted,  not  by  tli<' 
t«>statnx,  but  by  her  liusband:  but  inasmuch  as  she 
had  little,  if  any,  property  beyond  that  derived  under 
her  husband's  wul,  it  waa  admitted  that  for  all 
uraetiail  purposes  tbe  annuitiea  must  be  treated  as 
debts  churgi  filile  against  her  est.-ite,  and  T  propose  to 
deal  with  tln'  l  aso  on  that  footing.  Ui;  jirinciple,  and 
apiirt  from  mitliority,  I  should  have  thought  that 
there  was  no  room  for  doubt  concerning  the  relative 
rif^ts  of  tenant  for  life  and  remainderniun.  An 
annuity  for  life,  secured  Inr  bond  or  otherwise,  is  only 
distinguishable  from  a  debt  for  a  lump  sum  pay- 
iililf  in  iustalmeiitH  in  this,  tlmt  there  is  nee««8arily 
a  doubt  how  long  the  annuitant  will  live,  and  the 
liabUity  for  each  periodical  paynuot  partakes  of  the 
oontinganey.  Tnis,  however,  oaanot  make  the 
atmnii^  leia  a  ebarge  on  the  estate  Bable  to  pay  it  or 

impose  :uiy  greater  bunlen  on  a  limited  owner  than 
would  littaeL  to  liini  if  the  contingency  did  not  exist. 

(o.)  Beportedby  Fka>'CI8  T.  Duka,  Esq.,  Barrister- 


If  it  l>o  necessary  or  convenient  to  rai^  the  ehargo  hy 
sale  of  the  entire  estate*,  or  part  of  it,  he  will  from 
time  to  time  lose  tbe  iucume  of  SO  much  capital  as  it 
employed  in  meeting  the  efaarge.  and  if,  inatead  of  a 
sale,  reoonrse  is  bad  to  a  mortgage,  he  wfll  be  bound 
to  k(  e|i  d..wi!  tlie  interest  i>n  that  niortsr^gf-  "ind  his 
income  will  be  reilucixi  to  thnt  extent.  Hut  this 
seeiMH  t4)  bo  the  limit  of  his  liability,  and  he  cannot  be 
required  to  provide  in  advance,  to  his  detriment,  for 
paymento  wUoh  mav  n«v«r  beooma  dna.  Ouuwni- 
enoe,  of  c»un«,  wiU  prevent  frequently  raenning 
sales  or  mortgages,  for  it  must  be  to  the  interest  of 
the  tentiiit  fur  liff  juite  iis  much  ;us  that  of  thf* 
reiiuiindunuaii  to  iivkuI,  us  far  as  possible,  trans- 
actions which,  other  o1ije<.-tions  aps^  are  ma  ta 
prove  ooatly.  But  it  must  be  a  ms4tar  for  anaan- 
ment  and  oonrideration  in  each  case  what  part  of  m 
settled  pri)i>erty  must  be  sold,  or  what  sum  must  be 
niised  by  mortgage  to  satiNfy  tlie  annuitant's  demands 
ami  make  provision  for  the  future,  so  fir  ;ih  [iruvision 
can  reasonably  be  made.  If  the  tenant  for  life  is  abW 
and  willing  to  meet  tbe  periodical  payments,  it  may 
be  convenient  to  tbe  estate  that  he  ahoold  do  ao,  and 
be  will  be  entitled  to  a  charge  for  tbe  amount 
a<lvancod,  with  int^'rest,  just  as  much  as  a  stranger. 
That  being  my  view  of  the  j>ositiuu,  apart  from 
authority,  I  turn  to  the  decided  cases  to  see  if  there 
is  any  which  conflicts  with  it.  I  confess  to  some  sur- 
prise at  not  finding  the  point  as  one  of  administration 
liractice  established  beyond  doubt,  and  I  cannot  bat 
think  tlmt  tlio  real  reason  for  this  should  be  sought  in 
the  acknowledged  ri^'ljfs  of  Iw-ith  annuitiint-s  and 
beneficiaries  not  requiring  judicial  decision.  Tbe 
anUmritiss  eilad  ^pear  to  me  torsoogniz(>  such  a  rale 
as  I  ham  sndeawnred  to  eqrsss,  and  only  to  apply 
ft  dlBweutly  beoanse  each  bas  to  deal  wta  dMwrsBt 
circumstances.  There  is  no  occasion  for  me  to  reffr 
to  more  than  three  of  them.  The  judgment  of  Wood, 
V.C.,  in  All/iusfii  V.  \['hittell  has  from  itu  date 
been  regarded  as  establishing  the  rule  applicable 
to  such  droumstanoes  as  there  oooorred.  The  only 
point  in  which  it  approaches  the  present  oase  ia  that 
respecting  oontiugent  legades,  and  all  that  tbe  Tioe- 
Cbancellor  did  as  regards  them  was  to  hold  that, 
although  a  proper  amount  must  be  set  apart  to 
meet  contingent  legacies  when  pnyablo,  the 
for  life  ol  uie  residiie  out  of  which  those 
would  nitimatdy  be  taken  waa  enlitied  to  tha 
income  of  the  fund  set  apart  until  required  for 
that  purpose.  In  In  rr  Mnffr'tf,  Jnue^i  v.  Mamm 
C'hitty,  .T.,  bful  to  consider  how  an  aiiuuity.  for 
which  a  testator's  estati^  was  liable,  ought  to  be 
peidaa  between  the  tenant  for  life  and  remainder- 
man, and  aooording  to  the  head  note  he  held  that  the 
annuity  must  be  capitalised  and  borne  by  the 
tenant  for  life  and  remaindennan  in  projKirtion 
to  the  value  of  tlieir  respective  interests.  Not 
being  able  myself  to  extract  this  from  the  re- 
port^ judgment,  or  to  nnderstand  precisely  what 
was  done,  I  thought  it  right  to  soad  for  tibo 
order.  That  order  declares  that  the  sum  certified  to 
have  been  paid  to  the  annuitant  out  of  income,  sad 
all  future  iniyinenta  of  such  animity,  or  the  sum 
neoessaty  to  purchase  an  annuity  iu  lieu  of  tbe  said 
annnily,  ought  to  be  raise^l  or  provided  for  by  the 
sale  or  morteiwe  of  a  sufficient  part  of  the  testator'a 
estate,  and  n  direeta  a  sale  or  mortgage  of  the  free- 
hold or  IcHsolinld  property  of  the  testator  for  the 
purpost'  i)f  raiding  the  oosta  jwiyable  thereout,  and 
also  the  .sum  <  ertitied  to  have  bc<'n  paid  out  of  iiioorao 
as  above  mentioned,  and  such  sum  as  may  be  neces- 
sary for  the  purpose  of  securing  the  future  paymsat 
of  the  annuity.  That  direcUy  contirms  the  visw 
which  I  have  expressed  respecting  the  rights  of  Iba 
parttosi  and  makes  preoisdy  snob  •  decbHation  and 
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pm  ndi «  dinelioa  tm  that  Tiew  would  justify  and 

Thwcase  before  North,  J.  (/«  re  Jlarrisun,  Tuwn- 
M  T.  Ilarriaon),  is  naUy  only  another  exiiuiiilo 
4  tke  ipplicatMm  of  tha  Mine  priadpk.  The 
(BcaflNbaoM  wore  diffiarent,  the  chief  diflliraioe 

swug  that   there   were    tlin-e    prop«rtie«,    iiml  it 
KUj  newssary  to  distributr  each  paymeut  rat*?nbly 
Mve«n  them.     Also   ti   diiferent  rule  was  buh- 
l«ited  in  argumenL   But  the  judgment  prooeeas 
(•  the  Mine  Iniee  aa  that  of  Ohitty,  J.    I  do  not 
(jnitt  understand  what  the  learned  judge  iiieMiis  by 
■jing  that  Le  did  not  think  the  teimiit  for  life  enti- 
tled to  h»ve  the  estate  sold  bit  by  bit,  but  he  certiiiiily 
&1  not  intend  that  the  tenant  for  life  should  not  have 
1  r«d  chirge  with  an  ita  incidente.   In  thb  instance 
iho,  in  my  endeavour  to  make  sure  wb:tt  wius  iiitvndi'<l 
utd  done,  I  gent  for  the  order,  but  it  has  never  yet 
l»vn  drawn  up.    The  re^j^istnir'a  not^ia  infornted  nie 
liat  Mr.  Swinfen  Kmly  wiui  to  prepare  miniitcH.  I 
Ihrrctore  coiuiuutuculed  with  him,  and  he  has  boon 
nrtd  enough,  for  my  honefit,  to  coniuiunioate  with  his 
dante.  It  spponra  that  the  oinission  tt)  draw  uj)  the 
orler  wan  the  lesult  tif  n  naturfil   aii'l   i-.  risuiiubh^ 
Hiw;tit)n  that  it  would  be  better  to  realize  the  t^statos 
nM,  and  work  out  the  rights  of  the  parties  with 
rtfman  to  aotoal  values  thus  asoertained.  I  onder- 
^und  that  the  estates  have  now  been  sold,  and  that 

North,  J.,  will  l.o  uskeil,  if  he  has  not  already  l)Ofm 
i'k.il,  ti;  :tlli)vv  the  order  to  be  drawn  up  now,  or  to 
I  ilir  !i,,iue  HupplHuientol  ordor  on  this  footini;.    It  is 
lu^/  •  QOflstiou  of  working  out  the  prinmple  ahove 
■MBMnsd  with  referenoe  to  tiie  perooular  oironm- 
Hsncw  of  the  taisw?.    It  will,  I  think,  be  found  that 
other  autdorities  are  in  haruiouy  with  this,  or,  at  any 
mSc.  any  ajjparent  departure  from  it  is  due  to  special 
onuimtiuices.    lu  Yaiet  v.  Yaki,  28  Beav.  637,  for 
"xiisQoe,  the  pntuticol  diffieoltywas  oocasioned  by  the 
wtthat,  until  wild,  a  large  part  of  the  real  estufe  on 
•Well  the  annuity  was  charged  produced  nu  uu  imik'. 

Tlif  precise  fifrm  of  the  order  to  be  made  may 
T'^uirt'  Nome  consideration,  but,  in  subetanoe,  it 
should  Ulow  th»t  in  In  re  MufH,  the  effect  of  whbh 
1  h*ve  ahcady  htated. 

&>l)citora,  ihrcjforjff  Rowcliffea,  i6  Co.;  JBopgoodt  A 


Jan.  81. 


ftob.  Div.  &  Adm.  Div.  » 
Admiralty.  / 

"Ttat  Soto."  («.) 

'ndke—TajTution  of  coats —  Solicitor  —  Allowanre  to 
omntri/  imticitor  attfttdiiKj  hrxtrimj— -Discretion. 

It  i>  «  genrral  rnlt,  fur  the  guidimce  o/  the  Admiralty 
intrur  iM  ttixing  coU$  between  party  and  purfy^  that, 
itrr  II  iulli-ttur  in  tht  wuntry  rttaitied  far  one  af  the 
vtitA  rinjj,,,i»  a  London  agent,  a  charge  fur  the  attend- 
ij  Iht  country  gnHritor  at  tlir  hmriny  will  nut  he 
yiml ;  but  tititt  riilf  i.t  not  injhxible,  and  will  he 
axrri  if  ,t  apftmrs  that  the  attendance  of  the  eowUry 
iotvr  at  the  hearing  wa$  naotatary  for  tAe  amer 
MeaMdno/lAeeiia. 

Ihtf  was  a  sammons  token  out  on  behalf  of  the 

Vtrt  erf  the  steamship  Earl  of  Chc.ifir.  the  plain- 
h  in  SD  action  of  diiiuage  against  the  steauiship 
fe,  to  reriow  the  assistant  TCgjatw'a  taintifWI  of  toe 
oatifEs'  bill  of  costs. 

Ian.  24.— The  summons  was  adjounu  il  into  court. 

.)  Keporiwl  by  C.  F.  JuoUErr,  Baq.,  fianister-at- 
Law. 


Ilolman,  for  the  plaintiffs. 

iVebon,  for  the  defandanto,  the  owners  of  The  Safe. 

Our,  adv»  wU, 

Jan.  31.— Babkss,  J.— In  tikis  case  a  summons  had 

been  taken  out  by  tbo  plaintiffs*  aolieitors  on  behalf  of 
the  plaintifls  to  review  the  taxation  of  the  plaintiffs* 
costs,  and  the  summons  cume  before  me  in  the 
ordinary  course  in  chambers.  As  the  matter  was  one 
of  importanoe  I  thought  it  right  to  adjourn  it  into 

court,  and  it  winie  on  immfHliiitely  afterwards  in 
court  before  nie,  and  wus  argiiwi  by  counsel,  though 
I  am  afraid  thoy  had  not  so  full  an  opportunity  of 
referring  to  all  the  authorities  as  they  woiud  have  had 
if  the  matter  had  been  in  court  orisinolly.  The 
snniinons,  as  I  have  said,  was  to  review  the  taxation  by 
tlie  iissistant  rcgistnir  of  the  plaintitTs'  bill  of  costs, 
utul  t hi  iti'iiis  in  relation  to  wliioli  the  taxation  was 
questioned  was  these  :  "  Ou  the  13th  of  June  journey 
to  London.  Attending  all  the  witnesses.  Attending 
oourt  on  the  1 4th  of  June  when  the  case  part  heard. 
In  court  on  the  loth,  when  the  case  oonoludod,  and 
N.<^>  hold  alone  to  blame  for  collision.  Paid  railway 
exx>enses  Paid  hotel  expenses."  There  were  some 
other  matters  objeeted  to,  but  tt  is  not  necessary 
to  consider  them,  no  speoial  importanoe  attaching  to 
them. 

The  suit  was  Ixjtweon  the  owners  of  Tht  Furl  <•/" 
('fteatrr  and  the  owners  of  The  Soto,  arising  out  of  a 
collision  which  occurred  between  these  two  vessels  on 
the  7th  of  Afwil,  1892.  The  Earl  of  Cheeter  bebngad  to 
OsidifP,  wlienher  ownen  carry  on  business,  and  The 
Soto  was  a  Spanish  vcssol  belonf^inp  to  Hfirrelona. 
Thf  Karl  nf  (  hrster,  if  I  r<'<jollect  the  fact.s  right,  sunk 
after  the  collision,  and  Thr  Soto  wna  so  much 
damaged  that  she  hod  to  be  beached,  and  afterwards, 
I  think,  was  taken  to  Cardiff.  The  Bart  of  Chester 
had  sailed  from  OardifT  shortly  before  the  collision 
with  a  cargo  of  coals.  The  owners  of  The  Karl  of 
Chtttrr  jjitued  the  conduct  of  the  pmeeedings  on 
their  behalf  in  the  hands  of  Me.ssrs.  Downing  & 
Handcuck,  solicitors  at  Cardiff,  whose  London  agents 
are  Messrs.  Downing,  Holmon,  &  Co.  The  owners  of 
The  Soto  were  represented  by  Messrs.  Lowless  iSb  Co., 
solicitors  of  this  city. 

The  hearing  took  place  before  me  on  the  14th  and 
15th  of  June  last,  and  I  found  The  Soto  alone  to 
blame.  The  managmg  derk  of  Messrs.  Downing  ft 
Handcoolc.  who,  as  I  understand,  had  taken,  or  super- 
vised the  taking,  of  the  Rtatoninnts  of  the  witnesses 
and  conducted  the  proceedings  on  their  behalf, 
attended  the  hearing  before  me  in  London,  and  it  is  in 
respect  of  his  expenses  and  charges  for  so  doing  that 
the  present  quesaon  arises. 

The  assistjuit  registrar,  in  his  answer  tO  the  objec- 
tions as  to  the  tlisallowance  of  the  costs  of  the 
attendance  of  the  country  solicitor,  says  that  it  has 
been  up  to  the  present  tune  the  invariable  practice 
not  to  allow  thrai.  lb  has  therefore  not  exeroised 
any  discretion  in  the  matter. 

It  was  contended  by  counsel  for  the  plaintiffs  that 
the  atteuditnce  uf  the  muntifjing  clerk  of  the  plain- 
tiffla'  solicitor  was  necessary  in  the  inti^rests  of  his 
cUents,  and  that  the  assistant  registrar  ought  in  his 
discretion  to  have  allowed  the  items  objected  to.  On 
the  other  hand  it  was  argued  that  it  had  been  a  rule 
of  prac:tice  not  to  allow  tliem. 

As  the  point  is  of  general  importance  I  have  re- 
ferrod  to  such  authorities  as  have  any  bearing  on  the 
question,  and  have  made  inquiry  as  to  the  psactiMI  a 
the  other  divisions.  The  following  cases  all  hsair 
upon  the  subject:— 5eW  v.  Aitkin,  16  W.  R.  704, 
L.  £.  S  C.  P.  320;  Potter  v.  Jkmkin,  L.  B.  4  a  P. 
74,  17  W.  B.  a  L.  Ite.  31;  /»  n  BntU,  SO  W.  B. 
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736,  5  Ch.  D.  810  ;  ttt  re  Fmter,  Ex  ixirte  Hirhm, 
2«  W.  U.  8  Ch.  D.  598;  In  re  tSiorer,  32  W.  K. 
7(iT,  -JG  Cb.  D.  IH!) ;  jfo  pM>«B  Amw,  Jn  re  SherweU, 
W.  N.,  1879,  p.  '2-2. 

BtU  Ait  I- in  was  a  case  in  which  the  Mition 
wu  for  Ml  infringwnent  of  » jMitent.  Tbe  oanie 
of  action  anm  at  Btoekpoit.  The  trial  took  plaoe 
in  London  and  lasted  soveral  days,  and  a  verdict 
was  ultimately  found  for  tlie  defendants.  The 
defendants'  country  attorney,  who  had  been  engaged 
in  mtting  up  the  evideaoe,  attended  at  the  tnalaa 
wm  as  fho  London  athnnoy.  On  the  taxation  of  tbe 
defendants'  costs  the  master  allowed  the  attendance 
of  the  London  attorney,  but  not  of  the  country 
attorney,  considering;  himself  bound  by  a  general  rule 
not  to  allow  both,  and  nut,  therefore,  at  all  entering  into 
the  ciroumatuuces  of  the  ptrtionlar  caae  before  him. 
Bovill»  CJ.t  Mid,  in  tbe  oonrse  of  bis  judgment: 
**  But  oaaM  may  arise  in  which  it  is  neoessary  Cbat  the 
attorney  who  lins  luid  tlm  rnjuluct  nf  flu'  ease  from  its 
commeneemeut  Jind  is  !ic<iniiiit<  d  wilh  all  the  ftu-ts 
should  be  present  at  the  tii  il,  und  I  think  th^it  the 
present  was  such  a  case.  The  master  does  not  appear 
to  iiBTB  exorcisocl  his  discretion  in  the  matter,  but  to 
have  connderod  himself  bound  by  an  inflexible  rule 
that  costs  such  as  those  in  qnration  shall  be  disallowetll 
I  think  that  the  rule  is  nut  intii  xible,  and  that,  in  thiu 
CiiHR,  it  is  right  that  the  master  sliould  take  the  facts 
into  hiH  consideration  and  exercue  his  judgment  upon 
them."  Byles,  J. .  gave  judgment  to  the  same  effect,  and 
Keatfaig  and  Ifontagoa  Smith,  JJ.,  oononrred.  That 
case  was  referred  to  in  Potttr  v.  Runkiu,  where  there 
was  a  rule  moved  for  for  a  nnnew  of  the  taxation,  and 
the  court  refusi  'i  th>'  rule,  uUsciving  that  the  circiiui- 
stancea  of  tlio  cast;  relieil  upon,  namely,  Itrll  v.  A  itk  in, 
were  very  |>eculiar.  The  court  gave  no  further 
judgment  upon  this  nartkmlar  point,  and  do  not 
seem  to  have  dlsaentea  from  tbe  jirinciple  which  is 
adopted  by  the  judges  in  tin  OOUTSS  id  the  jttdg^ 
Uieiits  in  Itrll  V.  Aitkin. 

The  result  of  the  cases  seem  to  me  to  be  that  an 
allowance  for  the  attendance  of  the  oountry  solicitor 
at  the  hearing  in  London  is  within  tbe  disoretion  of 
the  taxing  ofluer,  and  that  although,  as  a  general  rule, 
no  allowance  will  be  made,  yet  such  an  allowance  will 
be  made  in  exccpfioniil  cfises  wlinn-  i(  i»  neoe^Hivry  tJnit 
the  solicitor  wlio  has  hud  tho  conduct  of  fhn  cas*'  fioin 
the commenct'iiicnl ,  and  is  aci[U]iint<'d  with  all  tlu'lartn, 

ahoold  be  present  at  tbe  trial.  This  is  what  I  under- 
stand to  be  tbe  inraetioe  in  the  diffisrent  divisions  of 

the  court,  though  pnrliajis  thcr(>  is  sonu;  difference  in 
the  strictness  with  wliich  the  general  rule  hiks  been 
applied,  ami  I  am  iiifonue<l  that  in  the  Admiralty 
registry  it  has  in  some  ca.ies,  and  very  exceptional 
cases,  been  relared. 

The  queetioii  ie  whether  it  was  nenamry  that  the 
country  soUdtor  or  his  managing  clerk  should  attend 

the  licariiig,  and  it  is  desirable  to  consider  tliat  ques- 
tion  carefully,  becJiuse,  although  this  cjise  waH  one  of 
difficulty  and  magnitude,  it  did  not  surprise  in  that 
respect  many  heavy  collision  oases  in  this  court,  and 
the  prsaent  deoision  will  afiiKt  a  number  of  admiralty 
cases. 

The  practice  of  disallowing  the  costs  of  the  attend- 
ance of  the  ciniiitry  sulicititr  in  an  ad'inralty  ciise 
probably  originated  under  circumstances  very  diiri  r- 
ant  from  those  existing  in  the  present  day.  In 
ionner  time  advocates  andprootoTB  alone  had  the 
privilege  of  practising  in  the  High  Oonrt  of  Admiralty. 
This  exclusive  right  wjih  alxdished  in  IS.jO  by  the  22 
&  23  Vict.  c.  (i ;  and  m  ISfil  by  the  24  Vict.  c.  10,  s.  10, 
certain  restrictions  against  jjroctors  acting  as  agents 
for  solicitors  were  done  away  with  ;  but  there  seems 
little  doubt  from  a  perusal  of  the  Admiralty  Court 
Balsa  of  1800  and  1871  that  the  mode  of  ooodnoting 


the  co-ses  continued  very  mu«-h  tho  sumn  us  iKfw. 
Tiie  Ijondon  j>nK-t<>r  appi-ars  to  have  bnn  tr-tited  is 
having  the  real  conduct  of  the  case,  thui^h  hi* 
instructions  come  from  the  out  port  soUdtor,  and  the 
fees  alluwed  and  forms  of  bills  of  costs  foood  in 
WiUiams  and  Bruoe,  1st  ed..  Appendix,  pp.  Ixx. 
tolzzviii.,  and  pp.  ccvi.  to  ccxxxiv.,  are  in  accotd- 
ance  with  this  view.  Amongst  these  forms  is  gi  ■. n, 
at  p.  OCX.,  a  list  of  uuti>ort  charges,  and  to  this  a 
note  is  appended  as  follows : — "  "nie  outport  ditrgw 
ana  the  charges  of  the  ooontty  soiioaor.  Xbsf 
are  frequently  amall  in  amount,  bsoaass  it  oftn 
happens  that  nearly  all  the  matters  in  re<i]ie<::t  •>{ 
which  costs  are  allowed  as  costs  in  the  cauv.- 
are  trunsact*^  in  London  by  tlie  Loudon  agent. 
The  outport  charges  are  usually  made  out  in  a 
separate  bill  annexed  to  the  bill  of  costs.  In  taxing 
the  outport  charges  the  ohancea  forall  mattendoiNlii 
tho  oonntry  in  respect  of  wMch,  if  done  in  London, 
sjtecific  cliarges  might  bo  made  are  allowed  in  the 
u.sual  way.  But  in  f^ddition  to  these  charges  a  sum  i« 
ordinarily  allowc<l  under  the  head  of  .lyr.  y.  Thij 
is  intended  to  remunerate  the  oountry  solicitor 
generally  for  necessary  work  and  labour  in  respect  of 
matters  for  which  specific  char^^  ciuinot  be  made. 
The  sum  allowed,  of  course,  vanc«  greatly,  acoordiog 
to  circumstunces."  It  seems  fairly  clear  that  all  tis 
work  was  treated  as  conduct43d  in  the  London  regiitiy, 
tliough  there  might  l)e  certain  mafttsni  which  were 
dealt  with  by  the  oountry  agent,  for  an  agent's  olisigs 
was  allowed.* 

In  the  presetit  day,  since  the  establi-shraent  of  Ihl 
district  registeries  by  virtue  of  the  Judicature  Acto, 
many  ea.se.s  are  I'onducted  entirely  in  the  local  registry 
until  the  hmring.  and  in  any  such  case,  wheo  the 
hearing.  a.H  is  u.siial  in  the  Admiralty  Divisian,  tsbl 
plaoe  in  London,  the  oountiy  eolicitiws  on  eithar  riiis 
nave  tin*  whole  management  of  the  case. 

In  1S70  a  registry  of  the  Tligh  Court  of  Admiralty 
was  estitblished  at  Liverjuad  under  the  .'J.'l  &  34  Vict, 
c.  4j,  and  I  am  iuformeil  by  the  oflicials  in  the  Ijver- 
uool  District  Kegistry  that  in  cases  conducted  io  tin 
Liverpool  registry  it  has  been  tiie  praotice  suios  its 
foundation  to  allow  tbe  oosts  of  the  attendance  of  the 
I^ivcrpool  solicitors  at  the  hearing  in  London,  is 
cases  in   whirli   tlic   witnesses   have  been  exaniinfrl 
and   depo-sitions   have    been  taken   by  them.  I'y 
that  I  understand  cases  in  which  we  Liverpo'l 
solicitors  have  themselves  taken  tiie  real  oondoct 
of  the  ]^oceedinge  and  have  bad  the  reaponriUttjr 
of  taking  the  statcmenta  of  the  witues!*es.    Tn  ca^ 
where  tbe  solicitors  of  lK)th  parties  practice  in  Loudon 
no  question  arises,  liul  where  one   side  is  repre- 
sented in  Lonrhm  and  the;  other  at  aa  out|>ort,  or  th*' 
one  is  rcprest^nted  at  one  outport,  and  another  at 
another,  and  the  case  is  eondaotad  in  London,  the 
question  to  be  decided  in  this  case  does  arise.  In 
this  respect  an  ailniiniHy  m  tion  does  not  difTer  from 
some  other  actions  trieil  in  Lmdon.    Then-  are,  hew- 
ever,  certain  peculiarit  ies  in  an  admiralty  action  whitlt 
are  n(»t  applioible  to  most  other  actions.   The  hearing 
of  an  admiralty  case  usoally  takes  place  within  a 
very  short  time  of  the  occurrcnoo  which  g^avo  rise  to 
it,  owing  to  tho  rapid  despatch  rendered  noc<'ssary  in 
a  Court  where  the  witnesses  are  mostlj'  soafaring  men. 
The  statements  of  the  witnesses  re]iresente<I  at  an 
outport  are  taken  hlf  tiie  eolkitor  with  gr>  at  at^ 
<  uracy;  the  witnesws  wittily  airive  in  London  oa 
the  night  ] 


nesMS  nmally  airive  in 
fha  hmtSngi  under  the  an 


*  The  iiractico  of  bringing  in  an  oiitjiort  Lil!  was 
discontinuc^il  in  1873,  conse^^ucnt  upon  the  decision  of 
Sir  Robert  PhUlimore  in  Tfie  C%  0/  BrmiA,  82 
W.  B.  71,  L.  B.  4  A.  &  £.  196. 
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CiOVBT  OF  APFBAI.. 


xrhieh  it  is  neoessaiy  to  mnke  for  this  class  of  wit- 
tmm,  and  the  Londou  agent  in  such  a  case  inay 
hftTc  DO  opportunity  of  examining  them.    In  the 
ondaet  in  ooart  of  a  difficult  ooUimm  cmb  it  i«» 
■eeorfiiw  to  my  experience  at  tiie  1»r,  meet  im- 
ror'ant  that  tbo  solicitor  who  is  responsible  for  the 
ami  the  prfjiaratiou  of  the  eviaence  should  bo 
pment,  and  that  counsel  should  have  his  assistance. 
Ibepreaence  of  the  aolioitor  having  the  oonduot  of 
iki  mm  who  baa  aeen  the  tHtneam  is  neoenary,  in 
•  iiiy  instancps,  for  their  proper  ext.miiKitioii  in  this 
Jim  nf  I'usf,  and  sonit'tinics  fis  11  clunk  t  vi-ii  ovor  the 
witTuf^s  of  his  own  side,  or  over  the  indt'pondcnt 
vitsesses  of  the  other  side  who  have  given  hira 
■Utements,  and  he  ia  often  obliged  at  a  moment's 
Mtioe  to  go  into  the  witnefl«-hoz  to  deal  with  state- 
neots  maae  by  these  witnenee. 

There  are,  therefort',  in  the  Admiralty  Court  cases 
in  which,  owing  to  the  oxigencies  of  modem  holiness 
and  the  conditions  under  which  the  caaes  are  fought, 
the  vesence  of  the  oonntxy  aolioitor  m%y  be  neoeaaary 
Ibrne  proper  condaot  of  the  cause,  and  where  such 
is  the  cas<^  I  am  of  opinion  that  thn  costs  of  his 
sttaidaiice  at  the  hearing  should  allowed. 

If  this  prindple  is  cautiondy  and  properljr  SippUed 
DO  impcDpec  charge  is  thrown  on  the  losuig  side, 
vbsrsasif  it  is  not  applied  and  the  general  rule  is 
ailhennl  to  in  all  t-fisrs,  a  siu!0(»ssful  suitor  in;iy  bavo 
to  bear  the  costs  ui  the  attendance  of  his  own  solici- 
tor, though  that  solicitor's  presence  wsa  neoessaiy  for 
tb«>  successful  proseoation  01  his  suit. 
In  the  present  case  the  attandanoe  of  lite  manapng 

clerk  of  the  plaintifFs'  Cardiff  solicitoi-s  appears  to  me 
to  have  b<'t'n  necessary,  and  I  rofor  the  caso  back  to 
the  n  gistrar  to  review  tho  taxation,  and  in  doing  ho 
bo  will  have  to  reooosider  the  allowance  of  the 
Loudon  agent  of  the  plaintifEs'  Cardiff  solicitors, 
becaase  if  the  country  solicitor  is  allowed  for,  only 
nd)  assistance  as  was  necessary  for  him  at  the  hear- 
ing can  be  allowe*!. 

Solicitors  for  tlie  jdaiiitiflPs,  Downituj,  Hohnan,  «t  Cu. 

Sobcitors  for  the  defendants,  Lowleu  Jk  Co. 


April  11 ; 
Hay  8. 


emt  oC  appral. 

From  a  B.  IHv. 
(Loid  Eaber.  M.B.,  and  Zindley 
and  A.  L.  Smith,  L.JJ.) 
[and  Q.  B.  Div.j 
(iMdCMeridga,  0  J.,  and  Lopee^nX) 

Db  Beknaxes  «.  **Kbw  Tobk  Hebau).'*  (o.) 

AnsdMs— ffrti  0/  mtmmomt   Stmiet—Pertm  carrying 
am  (ksAkm  4*  laane  other  than  h(t  own — Foreigner 

rtiidinij  abroad—  Claim  ft>T  iiijunditm — hsuf  t>f  ron- 

current  writ  /or  service  vut  0/  juritdiction — It.  ti.  C, 

1888,  ord.  11,  r.  1  (f);  cni.  48a»  r.  11. 

5y  ord.  48a,  r.  11,  "^ny  persim  carryimj  on  bmi- 
li'Ai  within  the  juritdictiun  in  a  name  or  style  other  than 
■'.(«  nxvii  tiamf  may  be  sued  in  such  nnntr  nr  uti//'  (i.i  if  it 
v-rrr  a  firm  mime  ;  and,  to  far  <u  the  ttature  of  ilu  cote 
will  permit,  all  mim  rtuHng  to  froeeedingt  vgaintt 
'•rrris  tttull  apply." 

A  foreigner  resident  abroad  was  the  proprietor  of  a 
uricifHiper  called  the  New  York  Ilcrald,  printed  and 
published  at  New  i'ork.  He  had  an  office  within  the 
imritiitHim,  omt  Ui*  door  iff  vhiAtBatthatiamo/the 


iieifsixifH  r.  the  njfice  iciNjT  tx"("'/;<iVf/  by  a  telegraphic 
correap'mdeiit  Jor  the  purjtose  vf  transmitting  new*  to 
JVSns  litrik.    At  the  head  of  one  of  the  columiix  of  tht 


(u.)  lU'iMrttHi  by  T.  B.  GoiavBOVir  Dm,  tad  W.  F. 


mmn^per  were  the  wordt,  "  New  York  Henld- 
Oordmi  Bennett,  proprietor.**    Copies  of  the  newspaper 

ivere  cccasinnalh/  svid  (li^re.  The  plaintiff  isaind  a 
iprit  of  mmtmm  aguiiut  Hie  New  York  Herald,  claim- 
ing damages  far  Oft  offafMl  UhA  which  had  been  pub' 
lishfd  in  the  ntwtfo^t  emd  an  i^juneUon  agaiiut  a«y 
future  puhlieatim. 

Held,  by  the  Qucon's  Bench  Division,  that  ord.  4>Sa, 
r.  II,  did  not  apply  no  as  to  allow  service  of  the  writ  of 
summons  upon  the  proi>rietor  of  the  newspaper  abroad^ 
sMn  if  he  were  carrying  on  bu$ine$$  imthin  tM  /MrtMfte> 
I/on  nnder  a  name  or  style  other  than  hie  own  name,  and 
that  leave  ought  nU  to  be  given  under  ord.  11,  r.  1,  fo 
imuf  a  concurrent  vtrit  for  service  upon  him  out  of  the 
Jiiriniiietiiiii,  iiltliiixigh  on  injunrtion  to  restrain  the  public 
cation  of  the  libel  was  claimed,  no  grounds  btitig  shown 
for  apprehettding  that  the  jOwUt'cofim  qfthe  Ubd  woiM 
be  repeated. 

Held,  fcf/  the  Court  of  Appeal,  that  the  proprietor  of 
the  neiri/ioi'tr  ilid  not  rurry  fn  ■••i  n'ithiii  (he  /nrin- 

dictivn  in  a  name  or  style  other  than  his  own  tiame,  and 
that,  thertfore,  ord,  48a,  r.  11,  did  not  appljf. 

Appeal  from  ebanbeie.  * 

This  was  an  appeal  by  the  plaintiff  from  an  onier 
of  Kennwiy,  J.,  in  chambers  setting  aside  tho  order 
of  a  master  allowing  substituted  service  of  a  writ  of 
summons  on  the  defendant,  and  an  application  by 
the  plaintiil',  referred  by  Kennedy,  J.,  in  obambers,  to 
the  court,  for  leave  to  issue  a  caneamnt  writ  lor 
service  out  of  the  jurisdiction. 

The  action  was  bri>ught  to  rucnvor  damagns  ffflp 
libel.  A  claim  for  an  injunction  to  restrain  the 
publication  of  the  libel  was  afterwards  added  by 
amendment.  The  alleged  libel  consisted  of  an  insinua- 
tion that  the  plaintiff  was  the  perpetrator  of  certain 
notdrioiis  frauds.  Before  the  conunenceinent  of  the 
action  a  jwrson  other  than  the  plaintiff  was  trieil  and 
cooviate<l  of  the  fraud  in  question.  The  alleged  libel 
was  published  in  America  in  a  aewapHMr  oailed  the 
New  York  Herald,  the  sole  proprietor  of  which,  James 
Gordon  Bennett,  wa-s  an  American  citizen  resident  in 
Paris.  The  newspaper  was  printed  and  published  in 
New  York,  and  another  edition  of  it  in  Paris.  There 
was  an  office  in  London  taken  b^  Brainett  kdA 
occupied  on  his  behalf  by  a  tde^graphtc  correspondent 
for  the  purpose  of  the  transmission  of  news  to  New 
York  and  to  Paris  for  publication  in  the  newspaper. 
Copies  of  the  American  edition  were  sold  at  the 
London  office,  including  a  copy  of  the  issue  oontain- 
inf  the  alleged  Hbd.  At  the  head  of  one  of  the 
columns  of  the  newspaper  was  the  statement  "  The 
Neir  Ynrk-  Herald — James  Oortlon  Bennett,  I'ro- 
Itrietvir."'  Attempts  were  made  on  behalf  of  the  plain- 
tiff to  serve  the  writ  of  bummous  at  the  Loudon  office 
upon  some  person  having  control  of  tlio  business 
there,  but  it  was  found  to  be  impossible  to  eflfeot  such 
service.  The  plaintiff  then  apphed  to  the  court,  and 
on  the  IJrd  of  February  the  master  made  an  order  that 
service  of  a  copy  of  the  order  and  of  a  copy  of  the 
writ  of  summons  by  sending  the  same  by  a  jm  jtaid 
])08tal  letter  addxeseed  to  the  defendant  at'the  London 
olBoe  shonid  be  a  good  and  sufficient  Mrrioe  of  the 
writ.  Kennotly.  J.,  in  chamb.'rs,  set  aside  the  order 
of  the  master,  on  the  ground  (amongst  others)  that 
Bennett  was  the  sole  proprietor  of  the  New  York 
nenUd,  and  was  an  American  oitiaen  residing  in 
Pails. 

The  plaintiff  appealed. 

Ord.  4Ha,  r.  11,  provides  that  "  any  person  canying 
on  business  within  the  jurisdiction  in  a  name  or  style 
other  than  bis  own  ni^ioe  roa^  bo  sued  in  such  name 
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or  style  as  if  it  wore  a  firm  nsiinp ;  und  so  far  as  tho 
uature  of  the  case  will  permit,  all  rules  relating  to 
pvooeedings  against  firms  shall  apply."  Rule  I  of  the 
wune  order  deals  with  the  auing  of  partner*  in  their 
fim  name,  and  role  8  itroridet  that  '*  Where  persona 
art'  suwl  as  pitrtiifrs  in  tlie  imint'  of  their  firm  uiiflcr 
mil'  1  tho  writ  slniU  Ix*  served  either  upon  any  one 
or  nioie  of  the  partners,  or  at  the  principal  place 
within  tho  jurisdiction  of  the  business  of  the  partuer- 
ahip  upon  any  penon  having  at  the  time  of  senriop 
the  control  or  management  of  the  partnership  business 
there ;  and,  subject  to  these  rules,  such  scrvico  sh-iU 
he  deomed  good  service  upon  tht  fu  i»  so  su.  il  wlu  thor 
any  of  the  members  thereof  are  out  of  tho  jurisdiction 
or  not,  and  no  leaTO  to  iame  a  witt  against  thttn  shall 
be  necessar}-. 

Pernj  fJi/r,  for  tho  plaintiff.  — Gordon  Bennett  is  carry- 
ing on  business  within  the  jurisdiction,  luider  the  style 
ol  the  JVrw  iWk  Herald,  The  plamtiff  is  entitled, 
undrr  on).  4Kfi  r.  11,  tn  sue  him  in  (hat  style,  and 
to  have  the  benefit  of  tlie  ruh^  as  to  pmeecdings 
against  tinns  which  ure  containe<l  in  tliut  order. 
The  writ  nii^ht  havn  beon  scrvmi  upon  thi'  nianaffer 
uf  the  plaiiititr 's  buHiiioss  if  be  had  not  avoided  ser- 
vice.  We  are  therefore  within  the  rule  as  to  substi- 
tuted 8'  rvice  laid  down  in  Fidd  Bentutt,  36  L.  J. 
Q.  B.  m,  3j  W.  II.  Dig.  162.  The  fact  that  tho  do- 
fendant  is  resident  out  of  tlie  jurisdictimi  dni  s  imt 
prevent  tho  plaintiff  from  serving  tho  writ  here  uikmi 
the  nianafrer.  tho  pnictice  which  was  formerly 
KOTerued  bgr  UuuM  v.  Vamb^wtt  W.  B.  701,  23 
Q.  B.  D.  026.  and  Wtdim  NaHanat  Sank  of  New  York 
V.  I't  r,  -.  TTinim  A-  ('„..  39  W.  U.  245,  [1891]  1  Q.  B. 
304,  has  been  altered  by  the  rules  under  order  ISa, 
which  Wi  re  fniiiie<l  to  iiieet  tl'Ose  cises,  and  to  enable 
a  plaintiff  to  obtain  judgment  against  persons  carry- 
ing on  business  in  England  and  resident  abroad.  The 
judnnents  in  UratU  r.  AndtmMt  [1892;]  1  Q.  B.  108. 
40  w.  B.  Dig.  191,  contain  espnsrions  adverse  to  this 
view,  but  the  only  substantial  decision  in  tli;it  ciise 
was  that  the  defendants  wore  not  carrj'iiig  on  business 
within  the  jurisdiction.  Secondly,  if  tho  court  will 
not  allow  subiititutcd  service  of  tho  writ,  leave  to 
issue  n  concurrent  writ  for  service  up^^n  the  defend- 
ant oat  of  the  jurisdiction  ought  to  ho  gninted  ;  the 
writ  daims  nn  injunction  i^aiust  tho  future  publica- 
tion of  tho  libel  coiuplttiiieu  of,  and  that  brings  the 
case  within  ord.  11,  r.  1  (/}:  2"ozier  v.  Uawkim, 
34  W.  B.  223»  15  a  B.  D.  680. 

Temple  Frmkt^  for  the  defendant.— Ord.  48<(.  r.  11, 
does  not  apply  to  a  single  foreigner  redding  abroad. 
The  new  rules  as  to  partnerships  apply  to  English 
partnerships  only,  and  have  not  altered  the  previously 
nxiBtinjr  practice  as  to  suing  aiiil  servintj  foreifinors. 
Fintliri-,  the  X'-iit  V'trh  I!frol>i  \^  not  n  "name  or 
style  "  in  which  a  busint«s  is  curried  on,  it  is  merely 
the  title  of  a  newspaper,  and  oannot  be  used  as  a 
sabstitate  for  the  deiwidant's  name.  The  delendant's 
name  is  well  Imowa,  and  the  attempt  to  sue  him  as 
tho  -V'  )'  r/.  ffrral'l  is  made  with  a  view  of  liringinf^ 
him  within  onl.  4!S<i,  r.  11.  [Ho  was  stoppetl  as  to 
this  jMjint.]  No  leave  for  service  of  tho  writ  abroad 
ought  to  be  granted,  because  tho  defendant  is  resi- 
dent out  of  the  jorisdiotion — not  temporarily  abroad 
or  absent  for  the  purpose  of  avoiding  service:  Smal- 
j^tjv  V.  Tonge,  34  W.  R.  768,  17  Q.  B.  D.  044.  Tho 
cliiitu  for  !ui  injunction  cannot  hf  sust  iined,  bocauso 
f  he  paper  is  not  published  in  England  and  the  nature 
of  the  alleged  hbol  is  such  that  it  is  extremely  tm- 
likcly  that  it  will  be  repeated.  The  plaintiff,  there- 
fore, has  not  bvonglit  UisMlf  within  otd.  11,  r.  1. 


replied, 


CW.  adv,  vnH, 


April  11.  -IjOPES,  L.J. — In  this  case  the  learned 
judge  rflfus«>4l  tn  allow  substituted  service.  I  ani  of 
opinion  that  he  was  right.  The  writ  is  issued  against 
the  Nfw  Yitrk  Herald.  The  sole  propiietor  of  that 
newspaper  is  Oordon  Bennett,  an  Amartean  eMsea 

rt'siding  in  Paris.  I  regard  tho  name  of  the  iVfr  Y"rk 
/frrulil  as  an  (i/ia;«  {or  tho  name  of  Gordon  Bennett ; 
and  I  deal  with  the  case  as  if  tho  writ  was  issued 
against  Gordon  Bennett  individually.  The  object  uf 
issuing  the  writ  against  the  Nfw  York  Tlendd  is 
obvious.  It  is  an  attempt  to  brin^  the  oaae  withia 
the  lanf^iage  of  ord.  48o,  r.  11,  with  whieh  I  will 
presently  deal.  Independently  of  that  order  th»> 
case  is  on  all  fours  with  Fidd  v.  Bmii'tf.  whero  it  was 
held  that  substituted  aervioe  cannot  be  allowed  where 
personal  servioe  is  impossible.  Personal  service  it 
impomiUe  here;  the  learned  judge,  therefore,  was 
ri^ht  in  sottin;;  asi<lo  the  order  for  substitatsd  aervns. 
But  it  is  said  the  coile  of  rules  contained  in  order  4*1<i 
Ii'is  enlarged  tlie  juris  lietion  of  the  (courts  'jy  inclad- 
ing  foreign  firms  within  their  8COi>o,  It  is  unnectwary 
in  this  case  to  express  any  opinion  as  to  the  ^ect  of 
those  rules  in  tho  case  of  the  joint  proper^  in  this 
country  of  a  foreign  firm  carr^-ing  on  oarineas  bera. 
Tho  .\Vu>  Vurk  //rrriA/ is  not  a  •' foreign  firm."  It  is 
not  "  a  firm  "'  at  all.  The  yew  Vurk  Ilrrald  is  an  aliot 
in  this  country  for  (iordon  Bciiiiett.  and  Oordi)n 
Bennett  is  an  American  citizen  {lormanently  residing 
in  Paris.  The  mlM  relied  on  is  rule  11.  \WM  lord- 
ship reail  rule  1 1 ,  and  continued  : — ]  I  cannot  tiuak 
that  the  authors  of  this  rule  intended  that  senriee 
might  be  effecte  1  on  an  individual  foreigner  per- 
manently residing  abroad,  simply  because  he  earned 
on  business  in  this  country  under  an  assumed  name, 
where  it  oould  not  have  been  effeoted  upon  him  if  be 
carried  on  bosiness  here  in  his  own  name.  The  eode 
of  rules  contained  in  ortler  ISn  is  difficult  to  iiii  lor- 
stand,  but  whatever  their  effect  and  meaning  may  be, 
1  <le<'line  to  put  Upon  thi  iii  a  i-oiistruotion  to  my 
mind  so  unreasonable  as  this.  The  ptjint  therefore 
fails.  The  learned  judge  was  asked  on  another 
HumaMMM  to  give  leave  lor  servioe  of  a  notioa  of  wiil 
on  the  deftedant  under  order  11,  on  the  ground  that 
an  injunction  was  cluiiiiod.  The  writ  as  originally 
is8ue<l  had  not  claimed  an  injunction,  but  had  bo»'n 
subsequently  ameiid»sl.  That  summons  was  referred 
to  the  court.  I  tbink  this  leave  ought  not  to  be  ^ven, 
and  for  these  reasons.  I  do  not  believe  the  olaun  for 
an  injunction  is  made  hau  i  ji'le,  but  merely  to  briog 
the  case  within  order  1 1.  Them  is  no  evidence  of  any 
apprehended  roiiotition  of  tlie  lib-  l,  and,  indt^od, 
ha\nng  regard  to  the  circuuistancH«.  it  is  most 
improbable  that  it  will  be  repeate<l.  The  injunction, 
if  granted,  would  not  be  made  effectual  aninst  the 
defendant,  who  is  not  within  the  jnrisdietion.  The 
giving  leave  to  serve  notice  of  writs  out  of  the 
jurisdiction  is  a  inatti  r  of  judicial  discretion.  We 
should  not.  in  my  opinion,  b<^  ])ro[>erly  exSCOirfBg tiiat 
discretion  if  we  gave  leave  in  this  case. 

The  appeal  a^inst  tho  refusal  of  the  learned  judge 
to  allow  substituted  service  will  be  dismiaaed,^witjb 
costs,  and  the  applioation  for  leave  to  aane  notiee  of 
the  wiitelvoadvnllbe  lefassd  witfa  oosts. 


Lord  CoLBRtPOE,  C.J. —I  entirely  < 

The  pbiintiff  a])pealod. 

May  8.— CVump,  <^.C.,  and  iVrcy  Oye,  for  tho 
plaintiff. 

Ttmfit  Fnmkt  for  the  defendant 

The  ComiT  (Lord  EsHElt,  M.R.,  and  Li>-dley  and 
A.  L.  8kith,  L.JJ.),  dismissed  the  appeal  upon  the 
srmnnd  that  nnd^r  the  etreomstaaces  the  defendant 
di4  uo(  wmy  un  bosiness  within  the  junsdiotioa  io 
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Oomor  ArntA]* 


Dum  V.  Bboas. 


ComiT  OF  ASVKkL. 


At  MiD»  of  the  iVftp  Forft  ^nWd.  and  that,  con- 
Kqnently,  ord.  48<(,  r.  11,  did  notaplily. 

Appeal  diamtMftl. 

Solidtora  for  the  plaintiff,  lirundou  d:  Nieholtou* 
USdbtn  tar  the  dalandMit,  LemHt  ^  LewU. 


Prom  Q.  B.  Div.  ) 
(LordEdber,  M.B.,  aadf 
Lopci  and  Kij,  L.JJ.)  I 

DRrv'EB  V.  Broad,  (a.) 

l^talnwi — Statute  o/  Fraud*,  «.  4 — Interut  in  land — 
Aatrod  /ur  purcJuue  uf  (McRfHKf  —  Coint>any  — 
Oane  mi  lutrfcrtoMiy  ami  pnpif^  —  iVoofe't^ 
Kcari^. 

.4  epMpany  imwid  ifekfrfiirM  tDAcrety  i<  chanjtd  its 
ndtrlaking  and  all  its  property  whatBorver  aud  u-hfrt- 
•oMtr,  both  pretent  and  futurt.    One  uf  the  cduditiiim 

\»dtmtd  ou  thr  dr})ri,turr»  l'n>r,'dt<l  (hat  t'lr  c/ittnjr  thrrfhy 

(TraUd  thould  be  a  jli^itiuij  security  ;  aud  atu4her  condi- 
'"•n  provided  that  tlu-  mimeift  teotndbjf  the  debentures 
(AmiU  bea/me  payable  if  the  emi^pmjf  ettated  any  specific 
<iaif>  Ml  any  of  its  freehnld  or  leaaehoid  property  in 
/rmUy  fij  tfu  deieidiiri  <^.    The  cmfom^  woe  feeemted 

tftlrtain  Iriistliiild  {ircjierti/. 

Udd.  that  a  rindrart  for  the  jjurchoM  nf  such  dAm- 
twm  wu  a  atrUrad  for  an  interest  in  land  within  section 
4  i/Oe  Statute  of  Frauds. 

.htdijia^nt  '/Mathew,  J.  (Hnte,  p.  Hj),  affirmed. 

Xy^ail  from  a  judgment  of  Mathcw,  J.,  on  furthor 
coonderation  [ante,  p.  415). 

Tbe  action  was  brooght  for  hraaoh  of  a  rerbal  oon- 
<net  fat  tiie  s«le  by  the  plaintiff  and  the  pinrehaae  by 

the  defendant  of  twfnty  d('V>entnro8  in  a  company 
cilled  Broad's  Patont  Xiglit  Lij?ht  Co.  (Limited). 

The  (lurstiou  rini  rvi  il  fur  further  consideration  was 
whether  the  contract  for  the  sale  and  purchase  of 
the^  dpb<>ntures  was  a  contract  for  an  inturost  in 
Ind  iritbin  the  4th  leotion  of  the  Statute  of  Frauds. 

The  debenturea  were  first  mort^n^  debentures, 
*horeby  the  company  clKirpi  l  witli  the  payment  of 
th*"  principal  money  aud  iuterest  therein  contracted 
to  bs  paid  ' '  its  undertaking  and  all  its  property 
whatsoever  and  whereaoever,  both  preaent  ana  future, 
including  ita  oncalled  capital  lor  llie  time  bdng.** 

The  debentures  wore  issued  MAject  to  <  fr(:un  con- 
ditions indorsed  thereon.  Oondition  1  was  as  fol- 
low- •  This  debenture  is  one  of  a  series  of  like 
(itbtntiins  ifwued,  or  to  be  isHued,  by  the  company 
for  the  aggregate  gum  of  £30,000  in  the  sunia  of 
£100  each,  and  all  which  aaid  debenlnvML  whaterer 
the  date  of  inne,  ■hall  rank  part  passu  in  point  of 
charge,  ami  the  eliargo  hereby  created  f^hull  be  a 
flostmg  security,  and  aeeordingly  the  comjiauy,  until 
thn  ujipuintment  of  a  receiver  or  the  commencement 
of  a  winding  up,  shall  be  at  liberty,  but  only  in  the 
oidiaaiy  course  of  its  hiisiness,  to  sdl,  deal  with,  and 
dapoae  of  the  prop»erty  charged,  and  to  give  receipts 
Ibr  money,  and  divide  its  profits  as  if  none  of  the  said 
debmtares  had  Ix.f'n  isHued.  Pi  ovidcd  that  this  con- 
dition shall  not  authorize  the  creation  of  any  speciKc 
<>T  floating  charge  ranking  aqnally  with,  or  in  priority 
the  said  debenturaa,  or  any  apedfio  or  floating 
<^haig«  except  rabject  to  the  ehuge  hereby  created." 
Conofition  13  provid.^  that  the  principal  moneys 
•*cured  by  the  del>enturfH  were  to  become  ])ayable  in 
'■rtuii  QMinn--\iz.  {iiittr  ulin) :  "  If  the  company 
crfates  any  specific  charge  on  any  of  its  freehold  or 

(c)  Beportcd  hy  F.  O.  BccsKB,  E«|.,  Bwrriator-At- 


lca84'liold  property  in  priority  to  tlio  debentures." 
Condition  If  j)n>virl<d  as  follows:  "  Tlie  regLst«'rfKl 
holders  of  one-half  in  value  of  the  outstanding  do- 
beatnrea  of  this  issue  may  by  writing;  app(^t  BOme 
penoD  approved  by  them  or  him  to  be  receiver,  or  a 
receiver  and  manager,  of  the  property  charged  by  the 
de})enturps,  and  Hur-h  njipointment  may  be  made 
when  the  company  htis  uiado  default  for  more  than 
two  calendar  months  in  the  payment  of  any  principal 
moneys  or  interest  hereby  aeouired,  or  when  any  order 
has  been  made  or  efFective  rewlntion  haa  been  passed 
for  the  winding  up  of  the  company,  and  section  24  of 
the  Conveyancing  Act,  1881,  shall  be  regarded  as 
modified  aocordinirly.    The  receiver  shall  have  power 


to  sell  the  mortgaged  proporty,  and  the  provinona  of 
the  said  Act      to  SUSS  " 
ap^ioable. 


by  »  mcrtfsgse  diaU  be 

of 


The  company  was 
propoty  consisting  of  a  far  tory  and  wardlonMS 
where  its  business  was  carried  on. 

Mathcw,  J..  lieM  tliat  the  contract  for  the  sale  and 
purchase  of  these  debentures  was  a  contract  for  au 
interest  in  land  within  the  -tth  section  of  the  Statute 
of  Frauds,  and,  there  being  no  momoiMldum  in 
writing  of  the  oontraot,  ho  gave  judgmMl  for  tbo 
defendant.  , 
The  plaintiff  appealed. 

S.  Morten,  for  tho  plaintiff. 

A.  T,  Lawrtnee  and  J,  O,  Weed,  for  tbo  dataiidMit* 

Lord  EsnElt,  M.K.— Thu  ini.-stion  is  whether  these 
debentures  charged  land  so  that  the  contract  for  the 
purchase  of  them  was  a  contract  for  an  intSrSSt  in 
laud  within  the  Statute  of  Frauds.  They  are  «z- 
pressed  to  charge  the  company's  **  undertaking  and 
all  it^  ])roj»t  rty  whatsoever  and  wheresoever,  Ixjth 
present  and  future."  I'art  of  the  property  of  the 
company  is  land  and  ouildings.  It  is  iinjiossiblu  to 
say  that  land  and  buildings  do  not  como  under  those 
words,  liut  that  is  not  all.  There  are  the  condi* 
ti<  >n<<  to  be  looked  at,  and  oondition  13  aajrs  that  the 
j>nncipal  moneys  are  to  become  payable  if  the  coo  - 
pany  creates  uny  sfH-cific  charge  on  any  of  its  fr«?- 
nold  or  Iwisehold  property  in  priority  to  the  deben- 
tures. The  meaning  of  that  must  be  that  the 
debentures  have  created  a  charge  not  specific  on  the 
company's  freehold  and  leasehold  pn^wrty.  It  is 
clear,  then,  that  the  debentures  did  create  a  charge 
on  land,  and  the  contract  for  the  purchase  of  them 
WHS  a  contnicf  fi)r  an  interest  in  land  within  the 
meaning  of  the  statute.  It  is  said  that  is  not  so, 
because  the  debentures  create  only  a  floating  charge. 
But  where  there  is  a  chaise  on  land  it  is  not  the  less 
a  charge  on  land  because  it  is  a  floating  charge.  ▲ 
floating  charge  Tiienns  tliis  n  charge  on  the  proper^ 
of  the  company  subjis  t  to  the  power  of  tlu^  directors 
to  'lisjiosi'  of  any  part  of  such  property  in  the 
ordinary  course  of  their  business.  It  was  such  a 
charge  that  was  considered  in  the  case  of  In  re. 
Florence  Land  and  Fitblie  Works  Cu.,  Ex  parte  Muor, 
27  W.  B.  2S6, 10  Oh.  D.  580.  I  am  of  opinion  that 
this  appeal  must  be  dismissed. 

Lopes,  L.J.— I  am  clearly  of  opinion  that  these 
debentures,  which  charged  the  company's  "under- 
taking and  all  its  jirdpt  rty,  whatsoever  and  when  scj- 
ever,"  created  a  charge  on  land,  and,  therefore,  the 
contract  between  the  parties  was  a  contract  for  an 
interest  in  land,  and  ought  to  have  been  in  writing. 
It  is  ssid  thsi,  the  charge  being  only  a  floating 
security,  the  Statute  of  Frauds  does  not  apply.  Bot 
the  case  of  In  re  ILn  w  ami  Ihilard,  29  Ch.  D.  786, 
33  W.  R.  Dig.  231.  shows  tlmt  the  fact  of  a  charge 
on  land  being  a  floating  security  does  not  make  it 
any  the  lc«i  m  interest  in  Iwnd, 
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OOVKS  OP  ASVEASu 


DouoAx.  V.  HoCUKrar. 


OouBT  or  AnBAi» 


K\Y,  T,..T.  T  im  <if  fho  same  opinion.  The  effect 
of  thisc  li.  1,1  lit m  1 is  cli'iirly  to  give  an  immediate 
chargi'  oil  u'.l  ili,  i  r.jperty  of  the  company.  As  to  its 
being  a  tioutiug  charge,  that  totmm  tkikt  power  ia 
TwarTod  to  the  company  to  dispose  of  any  put  of  ita 
property  in  tht?  ordiii»ry  course  of  its  ousiness,  a« 
though  the  debentures  did  not  exist.  It  does  not 
mean  that  it  is  not  a  charge.  Tlie  coiujjuny  being 
poflsessed  of  land,  it  is  clear  the  debentures  gave  an 
iDteteit  in  land  within  tlie  inMniDg  o<  the  afaitiite. 

Apjual  iUtmissed. 

Solicitor  for  the  plaintiff,  Jtnnrs  Wfn'te. 

Sulitiitors  fur  the  defendants,  Faithfull  &  (Jweii,  fur 
JB.  HiltmoM,  LewM. 


From  Q.  B.  Div.  ) 
(Lord  EsIk  r.  M.R..  and  Lopes  [ 
and  A.  L.  Smith,  L.JJ.)  ) 


April  26. 


DouoAL  V.  HoOabtht.  (a.) 

LamUordainl  ttimut — f.'M»e  fora  ytar—Temtnt  reinain- 
ii,<j  in  }>ijiiif»tioa  at  titd  of  ytar—Coiuent — Tenant 
from  ymr  to  year — Termt  of  original  UMt— Implica- 
tion o/  lair. 

Whrrr,  on  the  rxinrutioii  <•/  a  hate  for  a  i/ftir,  thr 
ttmut  ri  u.niii»  infommion  with  the  caiueni  the  hnttl- 
lor*l,  and  votlnng  it  taid  or  dtme  inemmitteHt  m'th  hit 
Mditiff  on  uwlrr  the  termt  of  the  hate,  (A«  imf^ieation 

of  Ifiir  it,  thttl  a  truancy  from  ytar  to  ymr  hu*  lifrn 
rrtaliii  on  tlr  finnr  trrms  in  an  far  n*  thry  are  not  incvn- 
liatent  ivith  a  ttiiuin-i/  frxin  ynir  Ui  year, 

Apoeal  by  the  plaintiff  from  a  jadgmmt  of  Haw- 
Idns,  J. 

Th.'  action  was  brought  to  recover  £70  for  two 
quart  i  ts'  rent  of  three  rooms  in  a  hoose  ia  tlie  Strand, 
payiililo  under  an  agreement  in  Wilting  dated  the  lUth 
of  February,  1891.  The  MEeemant  wa*  made  be- 
tween the  plaintiff  as  lanumd  and  tbe  defnidant 
Justin  McCarthy  and  six  other  persons,  bring  the 
directors  of  the  In!>Ji  National  i're^s  Association,  as 
tenants.  It  wus  >  >;i.i  i  sHHd  to  bo  made  as  a  separate 
and  personal  agn-enu  nt  by  each  of  the  tenants.  The 
premises  were  let  for  one  year,  commending  on  the 
1st  of  Fobruanr.  1891.  at  the  vent  of  £140,  payable 
quarterly  in  advance,  payments  to  be  made  on  the 
1  !th  of  Fi  l)iit  try,  tin-  'i  itli  of  May,  the  14th  of 

.\u<rust,  nml  the  1  Itli  ut  November. 

Itie  tentutlM  1  iitered  into  occupation  of  the  premise's 
and  the  year's  rent  was  duly  paid.  At  the  expiration 
of  the  year  the  tenants  remained  in  posseaaion,  and  in 
faot  aooontinued  till  the  14th  of  May,  im2. 

On  tiie  25th  of  Pebmary,  1892.  the  pluinfitr  wrote 
to  the  8"CTet  ity  of  tlie  Irish  National  I're.ss  .\sdocia- 
tion  : — •'  Will  you  lujidly  send  me  a  cheque,  £au,  for 
quarter's  rent  doe  on  the  14th  inet**  Tina  letter  was 
not  answered. 

On  the  26th  of  Maroh,  1692,  the  aecretary,  Mr. 
Dennohy,  wrote  to  flie  jiluintiff :  — "  I  am  instructed 
by  Messrs.  Justin  M Ciu  tliy.  M.P.,  Thomas  Wexton, 
M.P.,  John  H  irrv.  M  l'.,  Tliomus  A.  Dielcwn.  M.P., 
T.  M.  Uoaly,  M.P.,  and  John  Munough,  M.P.,  to 
inform  you  that  it  ii  their  intention  to  diaoontinae 
their  present  tenancy  of  the  ofhces  at  62,  Strand, 
I^Hidon,  at  present  ooeu])ied  by  them  for  the  purposes 
of  this  company,  i»nd  I  urn  directed  to  m'ivc  yuti  notice 
{hat  they  will  not  continue  same  beyond  the  period 
Ionized  under  their  agreement.  I  shall,  of  oonrse, 

(a.)  Beported     F.  G.  Bucub,  Esq..  BvTister>at- 

Law, 


b<^  glad  if  you  can  see  your  way  to  take  up  the  pre- 
mises on  the  I  tth  of  May.  or  even  earlier.  Wo  shall, 
of  course,  give  you  every  facility  for  the  securing  of  a 
new  tenant,  and  I  am  sure  you  will  meet  us  in  the 
same  spirit." 

On  the  31  at  of  Maroh,  1892,  the  plaintiff's  solicitors 
wrote  to  Mr.  Dcnnehy: — "Dear  Sir, — Mr.  Doug&l 
haa  handed  us  yi>ur  letter  giving  notice  to  give  up 
No.  62,  titrand,  London,  which  notice  will  expire  on 
the  lat  of  February,  1898.  Onr  eUent  \^'ill  be  nady 
to  matt  yon  if  yoa  ham  an  asi^nee  of  the  pnoiiMi, 
orwQl  be  happy  to  eonsidCT  n  smrender  of  the  pn* 
sent  term  if  other  suitable  tStBIB  are  submitted.  We 
arc  instructed  t<>  ask  you  to  be  good  enough  to  pay  as 
the  quarter's  rent  due  the  Ist  of  February,  ami  shall 
bo  obliged  by  a  remittance  at  your  early  conveni- 
ence."   No  answer  was  sent  to  this  letter. 

On  the  lOtii  of  May,  1882,  the  plainttTe  solieitan 
wrote  to  Mr.  Denndiy : — "  Referring  to  oar  Istlvof 
the  ,'(lst  of  March,  a  half-year's  rent,  amooatinB  to 
£70,  becomes  due  on  the  14th  inst.,  .  .  .  aaaw« 
have  instructions  to  proceed  to  recover  this  if  the 
amount  is  not  paid  by  the  date  uipointed."  In  reply 
to  this  Mr.  Denofhy  wrote : — "  1  ahall  have  a  ins«t> 
ing  of  the  directors  of  this  company  on  Sstnrdsy, 
when  I  shall  bring  your  letter  of  the  lOth  inst.  nsdcr 
their  notice." 

On  the  17th  of  May,  1892,  the  defendant  wrote  to 
the  plaintirs  aolicitor^  :—**  I  had  nothing  to  do  nitk 
tbe  amngnsents,  but  of  oonrae  my  name  was,  and! 
bdieve  BtiQ  is,  on  the  board  of  directors.  Tow 
client.  I  feel  sure  is  j>erfectly  certain  to  get  hi*  i^nt 
without  luiy  trouble.  I  sliall  send  your  li  tt.  r  i  n  tu 
the  8«;retary  of  tlif  i  Dnijuitiy  in  Dublin." 

On  the  2Utb  of  May  Mr.  iL  Chance,  the  soUcitor  to 
the  company  in  Dublin,  wrote  to  the  plsintifs 
solidtora,  saying  that  there  was  some  misappnhai- 
sion ,  and  that  aurent  up  to  the  1  st  of  February  ttMoIast 
had  b<M'n  jitiid.  'rh<>  letter  ])roo'«  il(Nl  :  — '•  My  clients 
are  quite  prepared  to  pay  a  reasonable  sum  for  dm 

and  occupation  up  to  tM  date  when  thsyoassBilP 
use  the  omoee." 
On  the  23rd  of  Hay  the  plaintiff  oonunenoed  thii 

action,  claiming  two  quarters'  rent  alleged  to  be  dns 
on  the  14th  of  Miiy.  The  defendant's  case  was  tbst 
on  the  expiration  of  the  agreement  of  the  16tli  of 
February,  1891,  he  lK>c»ime  a  tenant  at  will,  so  tbst 
he  could  determine  the  tenancy  at  any  tloM  thsr* 
after,  and,  imiamuch  as  he  had  tendered  posMMoa  of 
the  premises  as  from  the  14th  of  Hiay,  1S92,  be  was 
only  liable  for  vise  and  (K;cui)!ition  for  (he  period 
between  the  Ist  of  February  iind  the  1  Hh  ot  May^. 
The  defendant  paid  into  court  the  sum  of  i'TO  luider 
a  master's  order,  and  he  was  willing  that  oat  of  tbst 
sum  £40  10a.  should  be  paid  to  the  plaintiff  in  raipeet 
of  sueh  use  and  oooupation. 

At  the  trial  before  Hawkins,  J.,  without  a  jury,  tlw 
learned  judge  gave  ju<lgment  for  the  defendant,  being 
of  opinion  tliat  there  was  nothing  in  the  evidence  to 
show  that  on  the  expiration  of  the  first  JMT  n  tlMlS"? 
from  year  to  year  had  been  created. 

The  plaintiff  appealed. 

J.  E.  Banket,  for  the  plaintiff.— \NTien^  there  w  m\ 
unconditional  consent  by  both  partiee  to  a  boldinf 
over  on  the  expiration  of  a  tenancy  for  a  year,  ^ 
infevenee  of  law  is  that  a  tenancy  from  year  to  ysar 
has  bsen  oreated  on  the  terms  of  the  original  tenancy, 
so  long  as  they  iire  consistent  with  a  tenancy  frost 
year  to  year:  'itiyht  v.  iJarby,  1  T.  K.  loU  ;  Ricliari- 
ton  V.  Langridge,  4  Taunt.  128 ;  Waring  v.  King,  8  M. 
&  W.  671.  Foment  of  rent  in  advanoe  ia  not  inoon- 
aistSBt  wifli  n  wnanoy  from  year  to  year. 

J.  W.  MeOatikg,  for  the  defendant.— Tbe  mere 
ttmaining  in  poMession  b/  oonaant  at  the  sod  of  a . 
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CouET  or  Appbal. 


DOTTOAL  V.  McCaBTHT. 


CouBT  OF  Appeal. 


Titr'i  tenancy  is  not  of  itaelf  sufficient  to  give  rise  to 
the  inference  of  law,  that  a  tenancy  from  year  to  year 

hM  been  cn-^iti  d.  Thr  only  tenaticy  thereby  cruiiU^l  ia 
»  tenancy  at  will.  Before  ii  Uiuaiicy  from  y wir  to  year 
cm  be  implied,  there  must  be  something  done,  such 
M  the  paymant  sod  r«oeipt  of  not,  which  points  un- 
MIwToeally  to  an  intiotum  bctwwn  the  parties  to 
(nter  into  a  new  contract  for  a  tenancy  from  year  to 
mr.  In  each  cmc  it  is  a  question  of  fact  what  iufer- 
eco'  ouglit  to  Ih'  dniwii.  In  this  case  the  IWttmd 
judge  hm  drawn  tlic  corrwt  inference. 

Lnd  EsBSB,  M^— I  cannot  agrae  with  the  jadg- 
kwUns,  J.  There  is  no  dispute  m  to  lue 


facts  of  the  case.  Mr.  Justin  McCiirfhy  find  othnrs 
tKOime  tenants  to  the  plaintifT  of  c«  i  tuiu  premises  on 
eertain  agreed  terms  for  one  yi  ur  to  md  on  thu  Ist  of 
February,  18*J2.  The  agreed  terms  included,  among 
otfacfs,  the  amount  of  rent  and  the  times  of  payment. 
0>  the  expiration  of  the  yeM  the  tenants  did  not  go 
est,  hot  remained  in  possession  of  the  pranises  for 
«omi'  considerabh^  time.  The  evidence  hIiowh  cli-arly 
tbAt  the  plaintiff  consented  to  their  so  remaining  in 
poMnioo,  and  that  he  consented  to  their  so  remain- 
nc  in  powewion  ae  tonnnts.  He  treated  them  aa 
iMowteoaiita  on  flie tenna  of  the  fonner  tenancy — 
I.'.,  DC  treated  them  as  being  tenants  for  another  year 
^object  to  all  the  terms  and  conditions  of  the  old 
tenancy.  It  was  on  that  footing  that  ho  demanded 
of  them  a  quarter's  rent  in  bis  letter  of  the  26th  of 
Febrtiary.  They,  on  their  part,  remained  in  pooses- 
MB,butin>  to  the  26th  of  Marah  thmr  said  nothing. 
Ob  fliat  any  the  letter  which  has  been  read  was 
vritten  on  their  behalf  to  the  jilaintifF. 

Now  I  think  the  doctrine  laid  tl  jwii  hy  Li>rd  Mans- 
field in  Riijht  V.  fJarhif  is  correct  :  "If  tlierc  be  a 
Imss  for  a  year,  and  by  consent  of  both  patties  the 
loHit  oontanue  in  poeeeasion  afterwandi,  which  is 
naefly  what  happened  here— it  Iteing  a  question  for 
•  joty,  if  there  is  one,  whether  the  parties  did  so  con- 
sent — "the  law  iiii]ili<"*  ii  tuoit  rcnovatiim  of  the  oon- 
trsct"— t.f.t  the  law  implies  a  tenancy  for  another 
;ear,aad  so  on  from  year  to  year,  on  the  terms  uf  the 
M  twHMj.  If  ihm  tenant  remainB  inpoeswsion,  but 
sttewmetimenialEeBaonie  atntemeni wUeh  ia  in- 
consistent with  hin  being  in  as  tenant — if,  for  instance, 
be  claims  to  be  owner  the  jury  would  then  say  that  he 
be  WBS  holding  over  in  defiance  of  the  landlord ,  hii<]  not  I 
otmtinuing  in  jwssession  by  consent.  In  that  c««e  the 
inidication  of  law  spoken  of  by  Lonl  Mansfield  would 
not  arise.  If  he  remains  in  possesaion  as  tenant,  but 
proposes  some  new  atipuhktion,  whidi  ia  ineoniistent 
witn  his  cnntiniung  in  possession  on  the  old  terms, 
though  it  is  clear  thai  he  intends  to  remain  im  tenant, 
I  do  not  thinlc  it  neoossar^'  to  determine  whether  in 
case  the  implication  of  law  would  be  done  away 
with.  But  if  the  fmj  find  that  he  has  not  said  or 
done  anything  inconsistent  with  his  holding  on  under 
tbe  old  terms,  then  the  law  implies  the  creation  of  a 
DPw  tenancy  from  year  to  yi  ar  on  (lie  terms  of  the  old 
GQDtnct,  in  so  far  as  they  are  not  inconsistent  with  a 
tottngr  from  year  to  year.  That  seems  to  ine  to  be 
the  CMot  of  the  jodgmenta  of  Lord  Mansfield  and 
Mbr,  J. ,  ht  Right  t.  Darttf.  Therefore,  if  there  is  a 

c»in!»*>nt  to  remain  as  tenant,  and  there  is  nothing  to 
rvbut  this  implication,  tlie  rewult  in  law  in  a  tenancy 
from  year  to  year  on  the  t^  rms  of  the  old  tenancy  in 
to  far  as  they  are  not  inconsistent  with  a  tenancy  from 
year  to  year. 

Now.  to  apply  that  to  the  present  cam-,  the  letter  uf 
the  28th  of  March  shows  that  thew  j mm. pie  were 
holding  over  ;  mid.  iiiiistinn  h  as  a  jury  oiij^ht  not  to 
infer  thut  they  intended  to  be  tre«j«M!JH!rs,  it  ought  to 

-c-  taken  that  thej  were  holding  over  as  tenants. 
Bat  the  latter  ia  aayi  ess  on  the  point,  it  speaks  of 


their  "pwaent  tenancy,"  which  mnat  maao  • 
tenancy  whicih  came  into  existence  after  tiie  ibat 

year's  tenancy  had  come  to  an  end.  T  think  it  is 
clear  that  they  knew  they  were  liable  for  another 
term  ;  and  the  letter  is  practically  a  noticr*  to  omt  at 
the  end  of  the  year.  It  aaka  the  plaintiff  to  take  up 
the  premises  on  the  14th  of  May ;  hot  it  dooa  not 
allepe  a  rifjlit  on  the  part  of  the  tenants  to  give  up 
the  premiv  s  on  the  14th  of  May.  Tliis  lotter,  so  far 
from  saying 'inythiiig  iiici iiisi><ti  nt  with  the  implica- 
tion of  law  arising  from  holding  over  with  the  con- 
sent of  the  landlord,  clearly  admits  it.  The  prope 
inferenca  to  draw  fraoi  the  letter  ia  that  th^ 
oonaented  to  remain  aatenanta,  and  did  not  attempt 
to  impose  any  term  on  the  Landlord  inconsistent  with 
their  continuing  as  tenants  on  the  old  terms.  There- 
fore, in  accordance  with  the  implication  of  law,  they 
are  tenants  from  year  to  ycsar  on  the  terms  uf  the 
original  holding,  in  ao  ftir  as  thoae  tenna  are  not  in- 
consistent with  a  tenancy  from  year  to  year.  The 
agreement  to  pay  rent  in  advance  is  not  inconsistent 
with  a  tenancy  from  year  to  year.  Tin  refur.',  I 
think  the  judgment  of  Hawkins,  J.,  wiwt  wrong,  and 
the  apiteal  mnat  he  allowed. 

T/U'F,^.  T..,T.  Tx-rd  Mansfi.ld  in  /.'■,',/  v.  A/r/.y 
lHi<l  down  the  law  a."i  follows:  "  if  there  lie  a  leii.>e 
for  a  year,  and  by  consent  of  b  >th  parti"'S  tlie  tenant 
continue  in  possession  afterwards,  the  law  implies  a 
tacit  renovation  ci  the  contract." 

First  let  us  take  the  case  where  there  is  a  holding 
over  by  the  tenant,  but  nothing  is  said  by  either 
landlord  or  tenant.    In  siK-h  a  ca.se  tlie  jiropcr  direc- 
tion to  the  jury  would  be  that  from  those  circum- 
stances th^  followed  an  implication  of  law  that  a 
tenantqr  tnm.  year  to  year  had  been  created  on  the 
tarma  of  the  agreement  which  had  ezpirod,  to  far  na 
they  were  not  inconsistent  wi'h  a  teminey  {mm  year 
to  year.    Xext  let  uh  take  thr  cjim'  wln  ri'  after  the 
expiration  of  the  year  h  tti  rs  ur  i unnminii  ati<ins  pass 
between  the  parties.    It  would  then  be  a  (juention  for 
the  jury  whether  such  letters  or  communications 
>.howed  that  the  parties  conaonted  to  the  tenant'a 
holding  over.   If  tiie  jury  found  there  was  snch  con- 
sent, then  the  same  imiiliealion  would  arise  as  before, 
unless  there  was  anything  further  which  negativ<Ki 
such  implication.    In  tlie  present  cjise  the  tenant  in 
fact  beta  over,  and  thelaniuord  aaseuted  to  such  hold- 
ing over  in  his  letter  of  the  2Mh  of  FelHiim7.   If  the 
defendant  had  not  answered  this,  and  nothing  further 
had  passeil,  I  tliink  the  implication  of  law  woidd  have 
arisf^n.     But  then  tame  the  letter  of  tin-  '.Nith  of 
March.    If  that  letter  were  capable  of  the  construc- 
tion that  it  negatived  the  implication  which  would 
otherwiae  hare  arisen,  then  the  question  whether  it 
in  fact  did  ao  would  be  for  the  jury.   But  can  it 
possibly  be  said  that  this  letter  negatives  that  impli- 
cation ?    I  do  tuit  think  it  cnu.    It  seems  to  mo  that 
the  letter  confirms  the  implication.     It  is  ti-ue  it 
contains  an  appeal  to  the  plaintiff  to  allow  the 
tenants  to  go  out  on  the  14th  of  May  ;  but  it  showg 
they  did  not  imagine  they  had  a  right  to  tenninnta 
the  tenancy  on  that  6my.   I  therefore  agree  that  fliA 
appeal  must  bo  alloweo. 

A.  T..  Smith,  L.J.,  ooooonecL 

Apifcal  aliowed, 

filolicitOTS  for  the  plaintafT.  Burrh,  WhiUhead,  it 
HoUciiota  for  the  defendant,  Kinus  tk  Uamtaund, 
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C.  A.  Nbck  r.  Taywb.—Wii^n,  So»8,  &  Ck>.  (LmO    ^J^-'^J'Ss  Brook  Stkahship  Co.  (^^      C.  A. 

the  defendAut  give  •ecurity  for  oosto  as  the  phce  of 


From  Q.  B.  Div.  ) 
(Lord  Esher.  M.&.,  and  {  Matoh  13. 

liiidleyaiidIiopei,L.JJ.)  I 

NlCDE  V.  TatLOB.  (a.) 

ftadiot — Security  Jar  eoiU — OouiUer-daint>—I^/'endaHt 
retMng  out  of  jun9dieNom--(!tmnier'daim  ariting  mit 

of  mmn  jnattfr  cu  claim. 

Where  a  counter-^im  fm$u  outqfikt  Mine  matter  « 
Hkt  daim,  so  that  the  cocmfer-etiitm  i$  la  rmUlif  in  ikt 

nature  of  a  defence  to  the  claim,  the  court  wiU  not,  in  it$ 
discretion,  order  the  de/ftulmU  to  give  meurHy  for  the 
caiis  of  the  counler-chu  :,i  „c  rely  ieOKMM  h»  tt  ufurmgwir 

rtiidtnt  utd  cf  the  jurisdiction. 

Appeal  from  the  Qneen's  Bench  Divudon  (Lord 
Coleridge,  C.J. ,  and  Collins,  J.)  rpsiin  iirig  an  order 
made  in  cbambers  that  the  defend»utjt  should  jfive 
security  for  the  oosl«  of  his  counter-claim. 

The  action  waa  to  reoovfur  £(>U  10«.  3d.,  the  balance 
of  an  aoooont  for  board  and  lodging.  Tlie  deiendaat, 
in  her  defence,  alloped  thiit  she  had  paid  the  plaintiff 
the  amount  due,  and  by  way  of  counter-claim  allef^ed 
that  the  plaintiff  detained  certtiin  trunks  and  ji  vvcl- 
lery  as  security  for  the  amount  of  her  claim,  and 
claimed  the  return  of  the  ])roperty  and  damages  for 
th«ir  detention.  The  dele&aant  waa  •  foreigner  resi- 
dent out  of  the  jwiKUolloii,  and  the  judge  at 
chambers,  affirming  the  deoLtion  of  the  ntikster.  made 
an  onler  that  the  defendaitt  should  snvo  security  for 
the  costs  of  thr  riiunterHiibiiD.  The  iHvialonal  Oout 
teacinded  this  order. 

The  plain  tiff  a^ealed. 

Mtoutflnnes,  for  the  plaintift 

Ilevrn,  for  the  <l('fendant. 

The  following  cases  were  referred  to : —  Winterjield 
v.  Bradmnn,  2(i  W.  R.  472,  3  Q.  B.  D.  324;  Mmteton 
T.  Matini,  28  W.  B.  488,  6  a  B.  D.  145  ;  IMm  ▼. 
Saeerdoti,  15  a  B.  D.429,  34  W.  S.  Dig.  46;  JUbT. 
Heseltine,  55  L.  J.  a  B.  205,  34  W.  B.  Diff.  46. 

Lord  E8HK&,  M.R. — The  decisions  which  have  been 
referred  to  lay  down  this  rule,  that  where  a  defendant 
who  ia  reaideut  abroad  sots  up  a  couim  r-claim  in 
raiMOt  of  a  wholly  distinct  matter  from  that  which 
ii  me  subject  of  the  plaintiff's  claim,  the  question  will 
be  eoDStdered  from  the  point  of  view  of  the  defendant 
being  in  reality  a  plaintiff,  and  seenritj  for  the  ooete 

<rf  the  counter-claim  will  be  ordered  unless  there  is 
eomethiiif^  to  sill i\v  that  such  an  order  should  not  bo 
made.  Hut  \vh<  r<'  the  (Duiiter-claim  is  not  in  respect 
of  a  wholly  tlistinct  matter,  but  arises  out  of  the  same 
matter,  transaction,  or  contract  on  which  tbo  plaiu- 
tiff'a  claim  i«  foouded,  then  the  court  will  not  order 
tlie  delBlldaait  to  give  security  for  costs  merely 
because  be  is  resident  out  of  tlie  jurisdii  tinii.  but 
will  take  the  whole  matter  into  conaideratiun,  and 
consider  what  is  fair  and  just  between  the  parti<-8,  and 
will  exercise  its  dis(»etinn  aooordingly.  That  rule 
ai^ee  whatever  form  the  ooonter^diit  may  take, 
if  in  fact  it  arises  out  of  the  same  matter,  transaction, 
or  contract  on  which  the  plaintifTs  claim  is  founded. 
In  the  present  cMo  the  coimt^r-claitn  is  in  respect  of 
the  very  same  transaction  as  the  plaintilTs  claim.  It 
is  in  reality  a  defence  to  the  aolion,  tiiough  in  form  a 
ommter-olaini.     The  appeal  most  therefore  be 


LiNDLBT,  L.J. — I  am  of  the  same  opinion.  The 
matter  in  the  oonnter-elaim  is  so  closely  conneotirtl 
with  the  otaim  as  really  to  fota  part  of  tiie  defend- 
ant's deionea.  ft  woniil  not  be  Mr  or  jut  to  main 

(«.)  Bepoitsd  by  W.  F.  B.vrbt,  Esq., 

Law. 


Lopes,  L.J.,  ooncnrrsd. 

.)  jfjffti!  dismiated. 

Solicitor  for  the  plaintiff,  Quil/ord  £.  Lewis. 

SoiUton  iw  tha  dslndmit,  AmaseroA  BUb,* 
Woodward, 


Prom  a  B.  Div. 
(Lord  Esher,  M.R.,  and  Bowen 

and  A.  L.  Smith.L.JJ.)  J 

WiLSOK,  Sons,  &  Co.  (Limited)  v.  Baia:abbb8  Bboox 

flTBAmDP  OO.  (UMOSD).  («.) 

Practice — Parties  —  Joinder  of  dcfmdant — R.  S. 
1B83,  vrd.  16,  r.  11 — Foreigner  retidetU  out  oj  jarif 
diciion— Order  to  add  M  d^tmdant—J>i»arttiom-i  A 

4  Will.  4.  c.  42,  «.  8. 

Wher^  there  are  two  joint  contractort,  and  an  adim  i* 
hro'((/ht  uffninst  otir  nnly,  the  other  i>rinj  a  foreijner 
rf«idetU  out  of  the  jurisdiction,  thf  defendant  it  not 
entitled  aa  of  right,  under  ord.  16,  r.  11,  f»  Aote  He  Mtr 
joint  contractor  added  a$  a  defendant, 

Ilfld,  further,  that,  upon  the  fact$,  At  eowri  ought 
not  to  order  that  the  other  joM  ooutrodor  sAohM  k 

added  as  a  defendant. 

Semble,  that,  under  ord.  16,  r.  11,  the  r^jurt  hen  a 
ditartHon  to  order  other  d^endante  to  be  addedt  but  tiut 
eueh  dioereUon  ought  to  be  exeraeed  a$  nearly  <u  poeeiUt 
in  accordance  with  the  principles  upon  which  a  plea  i» 
abatement  tootUd,  b^ore  the  Judicature  Act,  have  m- 
ceeded  orJitML 

This  was  an  appeal  from  a  decision  of  the  Divisional 
Court  (Day  and  Collins,  JJ.)  discharging  an  order  of 
Wripht,  J.,  at  chambers. 

The  action  was  brought  upon  a  joint  gowantee 
given  by  the  defendants,  the  steamship  oompaay,  and 
one  B^er,  against  oertain  disbaxsMueiits.  Benier 
was  a  foreigner  resident  at  Antwerp,  and  he  had 
chartered  a  sliiji,  of  which  the  defendants  were  owners, 
for  a  voyage  from  Antwerp  to  Santos.  The  platntiffif, 
who  oazxied  on  business  both  in  England  and  at 
Santos,  were  afptitt  both  for  the  ship  and  charterer  at 
Santos.  Gertsm  disbmeenisnts  for  lighterage  and 
other  matters  became  necessary  at  Santos.  Questions 
as  to  who  was  liable  for  these  disbursements  arose, 
an'l  it  wii.s  tli<  i  i  furi'  afjre^Ml.  in  order  to  acoMeruto  thf 
discharge  of  the  ship,  that  the  ulaintiSs  should  make 
the  disbursements,  andtimttheaefendants  and  fieoier 
should  join^  ntsiantee  rep^rment  of  then  to  the 
plaintifB  in  Bngland. 

Py  the  agreement,  the  guarantee  was( 


prejudice  to  the  rights  of  each  party. 

An  Hppliciition  wtis  made  by  the  defendants  to 
Wright,  J.,  at  chambers  under  order  16,  r.  11,  that 
Ben&r  dioeild  be  added  as»  oo-dsfeadant.  Wright,  J., 
while  saying  that  if  it  were  a  matter  of  discretion  he 
should  not  make  the  order,  fdt  himself  bound  by  the 
caso  of /'i7/>.v  V.  S6W.  B.  a88^20Q.fi.I>. 

lou,  and  made  the  order. 

The  Divisional  Court  reversed  the  order  on  the 
ground  that,  as  BenJsr  was  afocsignerxesidentoatadt 
the  jurisdiotiott,  the  defendants  were  not  entitied  as  e( 
right  to  have  him  added  as  a  i-o-defcndant,  and  that 
upon  the  facts  the  order  ought  not  to  be  made. 

The  defendants  appealed. 

Ctarvcr,  fov  the  dstaidanhk— This  bang  a  Joint 
(a.)  Beporteil  bjr  J.  E.  ALDOXTa,  Esq., 
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dabli  are  entitled  to  htivn  Bciiior  joined  as  a  co- 
defandaot:  Kendall  v.  fjamiltmi,  28  W.  B.  97,  4  App. 
Cm,  504  ;  R.  S.  C,  ord.  16.  r.  11.  The  guarantee  is 
to  be  performed  in  England ;  it  ia  a  goiuaiitee  to  my 
k  London.  At  an^  rate,  there  ia  a  miantkni,  ina  in 
cue  the  discretion  uugLt  to  be  exercis^l  by  making 
tia  order.    B.  8.  C,  ord.  11,  r.  1  (7),  also  applies. 

He  cited  Mattey  \.  Hnjn>»,  ;{(;'  W.  R.  83-J,  21 
Q.B.  D.  330;  PiUai  v.  JtoLituon,  36  W.  B.  269,  20 
a&D.  1M|  aiidB»gg«n(T.  AMm,6T.B.327. 

'/  y.  Bctfdt  tat  Hm  plUBti&.— The  defendants  are 
not  entitled  to  hftTe  Boiier  joinp<l.  Before  the  Judi- 
ottare  Acta  no  i»lea  in  abatement  could  have  been 
pleadad  in  •  cs«e  such  as  thia.  If  there  be  a  discrc- 
tinn  nnder  ord.  16,  r.  1 1 .  the  eoart  will  not  interfere 
with  the  exercise  of  it  >iy  tin  court  below  unless  they 
ciMi  see  clearly  that  it  was  wrongly  exercised.  Al- 
though Benier  is  outside  the  jurisdiotion,  the  defend- 
ants can  him  a  Uufd-party  notioe:  Stoamm 
Shipping  «K  Dtmemh  1  Q.  B.  D.  644.  24  W.  R. 
Dig.  205  ;  Duh>,nt  <»  G».  t.  MtwpheniMt  38  W.  B.  62, 
23  Q.  B.  D.  340. 

Omr,  in  raply.— It  was  a  oommoai  law  right  that 

yon  should  not  be  sued  alone,  and  it  is  an  absolute 
right  under  order  Itj ;  there  is  no  discretion. 

Ittrd  ESHSn,  M.R.— The  plaintifFs  have  sued  the 
defendants,  the  sti-ainsbip  cimipany,  upon  a  joint 
guarantee.  Thereupon  a  summons  is  taken  out  by 
the  defendants  who  have  been  served  iu  this  country 
aaking  to  join  Bcniv.  The  qnsstion  u»  What  are  tho 
ri^ti  of  tiie  dflfendanti  mder  that  nmunons  f 
VVripht,  J.,  said  that  if  it  were  a  mattw  of  discre- 
tiori  he  should  not  nmko  the  itnler,  but  the  case  of 
■  7  V.  J!.  h,  ns<>ii  had  be<>ii  oitM,  which  seemed  to 
show  that  he  was  bound  to  make  the  order.  It  was 
u-gued  in  the  Divisional  Court  that  the  defendants 
Ml  an  absiduto  right  to  the  order.  Benier  is  a 
fcraigner  readent  aoroad,  and  therefore  the  questions 
»re  (1)  whpthrr  the  dcfondants  had  (in  nbsoliite  right 
trt  the  order  that  he  should  be  joined  as  a  dpfendntit  ; 
[2)  whether,  if  the  judge  at  cbambem  had  a  di  t  r. 
tion,  he  would  be  wronf  if  he  exercised  it  Inr  refusing' 
t<>  allow  Benier  to  he  DToaght  in  as  a  oo-defendant. 
Bad  the  defendants  an  absolute  right  ?  By  the 
ODimnon  law,  if  the  plaintiff  sued  a  defendant  iilcmt' 
for  a  joint  debt,  and  it  csnif  out  that  it  was  du*'  from 
kim  and  someone  else,  the  plaintiff  failed.  Hut  tho 
•tatute  of  3  &  4  Will.  4,  c.  42,  ».  8,  said  tliat  the  point 
arast  be  tahm  hy  the  defendaat  by  plea.  But  the 
■tatute  further  drew  a  distfaiction,  saying  that  if  both 
dttaldants  were  rt'sident  in  tliis  country  the  pica  in 
abatement  operattd  as  an  absolute  right  to  coin{M'l  the 
joint  contractor  to  be  joined.  But  if  tho  co-dofi  iid- 
aat  who  had  not  been  8ued  was  resident  abroad,  the 
flaa  in  ahatement  could  not  be  validly  pleaded.  Then 
came  tiie  CSommon  Law  Procedure  Act,  enabling  you 
to  aerre  a  defendant  who  was  abroad.  That  did  not 
do  away  with  the  Statute  of  Williaui.  When  the 
Judicature  Act  was  passed  it  did  away  with  that  Act. 
It  allows  you  to  serve  a  defendant  abroiwl  in  a  great 
many  more  cases  than  the  other  statute.  By  doing 
sw^  with  the  plea  in  abatement  it  does  away  wittt 
the  application  of  the  Statute  of  Willinin  to  tli 
It  intended  the  larger  jyower  given  liy  the  ui'w  ]«ro- 
o^iure  tu  Ik-  iijij.licd  in  tlir  siltn*'  way  as  tho  liiw  would 
have  bet;u  by  tlif  exi.<*tiug  machinery.  If  that  Im-  trm- 
•nd  both  defendants  are  in  this  oountry,  and  yuu  u-sc 
the  macbineiy  in  the  same  way,  yon  could  say  tliat 
the  defendant  has  a  right  to  hring  in  tho  other 
^<»fendant.  Tho  fi.riii  in  the  .Tudicaturi'  Art  j<iv(  s  ii 
discretion.  It  is  not  laxessary  to  say  tl>iit  if  the  co- 
defendants  are  in  this  cotrntry,  under  no  circum- 
■tsnoee  can  joa  refuse  to  order  the  other  to  be  joined. 


Rut  as  :i  ppneral  rule,  unless  there  is  something  quite 
extriiordhiHry,  I  should  say  the  conit  is  bourui  to 
order  the  defendant  to  be  brought  in.  If  tlie  other 
defendiint  was  abroad,  then  before  the  Judicature  Act 
you  coidd  not  compel  the  other  defendant  to  be 
brought  in,  and,  therefore,  if  one  of  the  defendants  is 
abroad  and  you  are  to  use  the  machinery  in  the  same 
way,  there  is  a  discretion  ;  but  I  should  say  it  ought 
to  be  exercised  as  nearly  as  jxjssible  as  it  was  before. 
It  is  a  matter  of  discretion,  and  therefore  the  court 
has  jurisdiction  to  aay  he  ahould  be  joined,  but  that 
discretion  ought  to  be  ezerciaed  witli  eonridamhle 
care.  If  there  were  an  absolute  right  to  have  a  joint 
contractor  joined,  altliough  he  is  resident  abroad,  it 
wotdd  give  rise  to  considerable  difficulties.  tSupfwso 
tho  court  ordered  that  such  a  joint  contractor  should 
be  joined,  he  cannot  be  served  with  the  writ  without 
leave.  HeoMb  after  ordering  the  man  to  be  brought 
before  the  oomt,  tiie  court  might  say  "  No,  we  cannot 

order  him  to  bi^  srrvnd,"  and  theri-fnre  they  would 
havt^  ordered  him  to  Ih>  brought  in,  and  then  would 
have  said  "  No,  we  cannot  order  him  to  be  served." 
If  Benier  is  a  joint  contractor  with  them  it  seems  that 
there  must  he  a  right  to  contribution,  and  the  defend- 
ants can  bring  him  in  as  a  third  party.  If  there  is 
not  a  right  to  contribution,  then  the  defendants  are 
bringing'  him  in  for  ■QOM  indlTSOk  pupOWS  KkAi  •« 
cross-exiiuiination. 

We  know  that  Wright,  J.,  has  not  exercised  his 
dasoretion  folly.  I  aay  it  is  a  matter  of  discretion, 
end,  therefore,  I  dudl  euniM  ft  the  nine  wmy  as  he 
would  have  doiM^  if  he  had  thought  ft  a  matter  d 
discretion. 

This  appeal  must  be  dismissed. 

Bown,  L.J. — I  am  of  the  aame  opinion.  A  plea 
in  abatement  upset  the  plaintiff,  whether  the  defend- 
ants were  resident  witnin  the  jurisdiction  or  not, 
Wfore  ;j  &  I  Will.  4,  c.  42.  But  .i  &  1  Will.  4,  c. 
42  altere<l  that,  and  said  that  a  plea  in  ahatemsnt 
should  not  be  allowed  ankes  the  defendants  were 
within  the  jmisdiotion.  Then  oame  flie  Jndieature 

Act,  which  swcjit  riway  pleas  in  abatement  for  non- 
joinder. It  was  still  the  right  of  the  defendant  in  a 
sense  to  ask  to  have  all  the  co-cunf  tnctors  mu  iI  the 
same  way  as  himself,  subject  to  the  moditicatious 
pointed  out  in  the  statute.  Lord  Cairns  said  in 
KendfU  t.  JEfomtttoa  that  it  is  an  ordinary  rule  that 
where  all  the  joint  oontraotora  are  iritbin  Hm  Jnris- 
diction  all  ought  to  be  sued,  and  that  thoQgk  the  plea 
in  abatement  is  aJxiiinhcd.  the  court  still  has  the  power 
of  compelling  the  joint  contractor  to  be  mlded  as  a 
defendant.  Lord  Cairns  never  said  that  tho  substance 
of  the  old  law  had  been  affected  in  any  serious  degree 
by  the  Judicature  Aot.  Unless  it  is  just  to  impoae 
this  condition  on  the  plaintiff  we  should  not  do  it. 
The  form  of  the  nde  leaves  it  in  tlie  disi  retinn  of  the 
court.  I  should  pause  before  I  compelled  tht-  ])laintiff 
to  follow  the  other  co>defendant  {jerhaps  all  over  the 
globe.  There  is  no  absolnto  right.  As  to  to  the  way 
in  whidiflie  disoretion  ought  to  be  ezerdsed,  I  agree 
with  Wright,  J. 

A.  L.  Skitd,  L.J. — The  question  is  whether  a  joint 
defendant  resident  in  this  country  and  sued  by  the 
pliiintitv  run  coni]'rl  the  plaintiff  to  join  the  diiisndant 

resident  outside  tho  jurisdiction. 

Wright,  J.,  came  to  the  conclusion  ho  had  to  make 
the  order  on  the  oase  of  Fillry  v.  Robiuton.  It 
apiiears  to  me  that  idisther  the  right  is  absolnto  or 

not,  the  defendant  isOldinarily  entitlnl  t,>  <  ,,,ii|,4  l  the 
])laintifl' to  sue  tho  other  joint  contractor  in  the  ca,se 
wlien  the  two  defendants  arc  re.Hiding  in  (his  country. 
Then  the  defendant  has  a  right  to  go  to  the  judge 
and  compel  the  other  joint  debtor  to  lie  added. 
That  is  not  thia  oim.    Hen  the  other  joint  debtor 
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is  outside  th«'  juriadiotion.  Befuro  the  Jadicaturo 
Act  the  (left  lid  lut  ooold  Dot  plead  a  plna  in  abat«- 
meat  because  he  oonld  not  aver  tibat  tha  other  joint 
debtor  was  wtthin  the  jofMietion  of  ttaoottrt.  Then 

camo  th<i  Jiulicaturo  Act,  under  which  there  ia  a  dis- 
crutiou,  mid  if  Wright,  J.,  had  exercised  his  discretion 
b«  would  not  have  made  the  Oldar*  HOT  WOVUt  flw 

Divisional  Court,  nor  will  I» 

ApjKol  diainimi  d. 

SoUdton  for  the  plaintiilii,  /nee,  Cbtt,  4ft  /aos. 

Solicitorti  for  the  defendants,  Wijnnr,  ffitimf,  it 
IVjfniie,  for  Hin^on,  Nurth,  Jc  Johnton,  LiverpooL 


Asp,  Bankruplii^.  '1 
(Lonl  wher,  M.B..  and  Lopes  :  Hay  5. 

and  A.L.8mith,  L.JJ.)  ) 

Ex  j>arte  Lksteu  &  Co. 
In  re  Hamwab  ImYWEB.  (o,) 

BunkrujiUij  -  Itankriiptnj  uoti"  J •/■l./m' nf  dfht  ~ 
Mam'nl  tvumnn — SrjKirate  r»Udr  ■  Haukruidcy  Act, 
1883  (46  .t  47  Vict.  c.  .■)2),  «.  -1,  mb-gediona  1  (g),  2 
—Morritd  Wonim't  Property  A«t,  1882  (45  tt  46 
VkL  c  75),  <.  1,  iuh-§eetton  6. 

A  bankruptcy  notict  cannot  }x-  issiud  ugaintt  a  marrifd 
woman  under  »edim  4,  tub-wctioii  I  (g),  0/  the  Bank- 
Tt^fkif  Ad,  1883. 

JSx  parte  appeal  of  Lester  &  Co.  from  the  refusal  of 
tha  nsU^  to  iMoe  a  baakraptiqr  notioa  aganut 
Hannah  Lynes. 

Lester  &  Co.  had  recoverfd  final  judfrmfiit  for  £54 
against  the  separate  (-^tate  nf  lluuniiti  Lynes,  who 
was  a  married  wumau  carrying  on  buaiin'ss  separately 
from  her  husband,  which  judgment  remained  uu satis- 
fied. 

By  section  1,  sub-sectiun  o,  of  tha  Manied  Women's 
Property  Act,  1882.  "  every  mairied  woman  carryiDg 
on  a  trade  separately  from  her  husband  shall,  in  ro- 
speot  of  her  separate  property,  bo  subject  to  the 
bankruptcy  lawi  in  tiia  aama  way  aa  if  she  was  a 
feme  tale." 

By  section  4,  sabHMctfam  1  (47),  of  the  Bankruptcy 

Act,  issa,  a  debtor  commits  an  act  of  bankruptcy  "  if 
a  creditor  has  obtained  a  final  judgment  agamat  him 
for  any  amount,  ;uid  execution  UMCaon  not  having 
been  stayed,  has  nerved  on  him  ...  a  bank- 
ruptcy notice  under  this  Act,  requiring  him  to  pay 
the  judgment  debt  in  aooordaooe  with  the  tertim  of 
the  judgment,  and  he  does  not  .  .  .  comply  wit  li 
the  re<|airenien(H  of  the  notice." 

Section  4,  sub-section  2,  provides  that  a  bank- 
raptcy  notioe  under  the  Act  shall  be  in  the  preeoribed 


Tha  proeeribed  fbnn  ia  that  given  in  Form  No.  6  in 
the  appendix  to  the  Bankruptcy  Bolei,  1886  and 
1800,  and  is  as  follows Take  notioe  tiiat  within 
seven  days  after  the  service  of  this  notice  you  must 
pay  to  the  sum  of  £  claimed  by 

him  as  bdngthe  amount  due  on  a  final  judgment 
obtained  by  him  against  you,"  &c. 

Lynn,  for  the  apjpoUant. — The  registnir  held  that 
he  was  precluded  from  issuing  a  Viankruptcy  notice 
against  a  manieii  woman  by  reason  of  the  decision  in 
Ex  parte  ConJtfm,  96  W.  R.  142,  SO  Q.  B.  D.  249,  but 

that  case  is  iiot  applicable,  IxHtuise  the  married 
woman  there  was  not  carrying  on  trade  separately 
from  her  hnsfaand.   If  thia  Bankruptcy  notice  cannot 

(a.)  Boported  Iqr  F.  O.  RoBoraoir,  Beq.. 

at- Law. 


issue,  then  section  1,  sub-section  d,  of  the  Manied 
Woman's  Phjyty  Aoi,  188S,  ia  landmad  angBtey. 

Lord  EsiiER,  M.R. — I  am  of  opinion  that  a  bank- 
ruptcy notice  cannot  issue  in  thia  case.  The  person 
upon  whom  it  is  proposed  to  serve  the  notice  is  a 
manied  womm  trading  sapaiataly  from  her  hasbaad. 
It  it  tme  that  loflh  a  penon  can  ba  made  a  baakroBt, 
but  the  quctton  in  this  case  is  whether  thia  bank- 
ruptcy notice  can  be  served  ujmn  her.  The  notice  is 
issued  under  section  4,  9ub-8o<  tion  1  [•1).  of  the  Bank- 
ruptcy Act,  which  provides  that  the  notice  shall  re- 
quire the  debtor  to  pav  the  judgment  debt  in  accord- 
ance with  the  terms  of  the  judgment ;  hot  tha  aoliaa 
must  bo  in  the  form  prescribed  by  the  statote,  and 
the  form  of  a  bankrupt<  y  notice  ^ven  in  the  ajip^n- 
dix  to  the  Bankruptcy  Rules  applies  only  to  the  case 
of  a  judgment  in  wliich  the  debtor  is  ^>er80Dally 
liable,  and  does  not  follow  the  terms  of  a  judgment 
agahut  flte  separate  estate  of  a  married  woman. 
This  notice,  therefore,  is  not  in  accordance  with  the 
teiTUM  of  the  judgment,  Ixxause  it  re«]uires  this 
marrii'd  woman  to  pay  the  amount  of  the  judgment 
personallv,  which  she  is  not  bound  to  do,  aa  she  is 
only  liahsB  to  the  extent  of  her  separate  ( 

It  doea  not  follow  that  a  mamed  — 
ba  made  a  bankmpi  in  loina  ottiar  1 

Lons,  L.  J.— Hie  baukruutiy  notioe  mnat  be  ia 

accordance  with  the  terms  of  tiie  jodgment,  auU  must 
be  in  the  form  given  in  Form  No.  6  in  the  appendix 
to  the  liaiikniptcy  Rulc«.  That  form  la  not 
applicable  to  the  case  of  a  judgment  against  the 
separate  estate  of  a  married  woman.  This  decision 
diMa  not  inteilsca  with  what  was  said  \q  tha  ooott 
in  iVNm  ▼.  BarriMm,  [1892]  1  a  B.  118,  40  W.  B. 
Dip;.  181,  and  it  is  not  correct  to  say  that  section  1, 
sub-section  j,  of  the  Married  Women's  ProjMjrty  Act, 
ISS'J,  will  be  rendered  nugatory,  for  it  woidd  be 
effective  in  the  case  of  a  manied  woman  being  made 
a  bankmpt  in  some  other  way. 

A.  L.  Smith,  L.J. — In  Ex  parte  Hughes,  In  ri 
Howee,  40  W.  B.  647.  [1892]  2  Q.  B.  628.  the  ooort 
hdd  (hat  the  bankruptcy  notioe  most  be  in  aooovd" 

anco  with  the  judgment.  In  this  case  the  judgment 
ia  against  the  debtor's  separate  esUito,  and  the  only 
bankruptcy  notice  which  could  be  issued  under  the 
Act  is  one  which  required  ber  to  pay  the  debt  per- 
sonally. It  was  not,  therelota,  ia  aoootdaDoa  with 
the  terms  of  the  judgmeoti 

Appeal  dismissed. 

floUfliCtw  isr  Um  i^eUaat» ir.  (TOsen. 


April  14. 


Chan.  Div. 
North,  J. 

Briohton  Maudje,  &c.,  Co.  v.  "WooDnocsE.  (a.) 

Arliitraiion — Etdargemrnt  0/  time  hy  consent  fvrdtUvtr- 
ing  defence — "  i)<e/>a  i'«  the  prvceedinys  " — ArbitroUtlt 
Ad,  1889,  ».  i—It.  S.  C,  1883,  ord.  64,  r.  8. 

In  an  action  by  the  plainiiffa  agaiiiM  their  roniracior 
Hnder  an  agreement  tohich  provided  Viat  all  diiputes 
»ht)nld  be  referred  to  arUtrotiont  the  d^endant  had 
dilirered  no  pleadings,  6af  wAsN  ike  or^mnai  tim  fif 
putting  in  a  d^ence  was  atoai  fe  «Bp*r«t  As  wntete^ 


(a.)  Beporled  by  0.  F.  Drxcxx,  Bsq.,  BaniBlsc-al* 

Law. 
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liiuti/a  atkiM  for /ourUm  days  further  time  to  ptU  in 
M  defence,  wkich  wa»  granted,  and  mbnefittenUy  tortte 
iikiftg  for  ten  days  further  time,  which  "  w  /  ^r;  '/rm,!"!. 
''r,mc4ifm  htf  the  defendant  to  stay  procrediitija  undtr  the 
titration  ' Act,  1889,  t.  4, 

Held,  that  obtaining  bjf  omuent  an  entargement  of  time 
vkrmi  to  plead  tWM  not  "taking  a  itep  in  the  proceed- 
■».;<"  within  th>-  Arhitrntioji  Act,  t.^^md  ImI  ihtrt 
9ndbeau  order  to  stay  yroceedingi, 

VoHoB. 

By  two  agrpomonts  dalod  respectively  July  Ifi, 
lb9I,  between  the  j>laintifljs  and  defendant  in  this 
letion,  it  was  provided  that  in  cam  of  default  by 
tke  Hflffiidiuiti  A  contractor,  the  fiMti«aflB«  might 
nspoid  him  from  completing  the  wmfa  and  take 
f<«K-»sioii  of  the  prrinisrs  ana  phiTit  ;    it  was  also 
•sZTi^^l  that  matters  in  difTiTciice  between  the  parties 
mid  be  referred  to  arbitration.     Disputes  having 
uuoi,  the  plaintiff's,  on  the  oth  of  November,  1892, 
fire  the  defendant  notice  ol  raspenrion,  mnd  on  the 
lOth  of  November  took  possrssioii .     On  the  26th  of 
Jsauary,  1893.  the  plaintiffs  bruu),'ht  this  action  for  a 
•leclmratifin  th:it  tiny  IjihI  i  xcni>''d  their  power  of 
suspension,  and  for  an  injunction  to  restrain  the 
defendant  from  interfering  with  the  works.    On  the 
Mt  of  February  thedcfen£tnt  entered  an  appearance. 
Ob  the  10th  of  February  the  plaintiffs  obtained 
"•/'irf^an  iuliriiii  injunction  against  the  defcndatit, 
irid  on  the  Urd  of  March  moved  to  continue  the 
sanction,  when,  the  dcf(>ndant  giving  an  under- 
(•imig,  the  motion  stood  over.    Xhe  statement  of 
eUm  was  dciivered  on  the  11th  of  Ibroh.    On  the 
'iJrtof  March  the  defendant  wrote  to  the  plaintiffs 
fslung  for  fourteen  days  further  time  wherein  to 
plead,  which  anplication  was  granted.    On  the  29th 
of  March  the  defendant  gave  notioe  of  motion  that 
tbe  raattert  In  dlffereuce  between  ^e  porties  having 
1^*01  agreed  to  be  referred  to  arbitration,  all  proceedings 
in  the  action  might  be  stayed  under  the  Arbitration 
•   Iss'j,  s.  4     On  the  oth  of  April  the  defendant 
.-^tn  wrote  to  the  plointifiB,  asking  for  ten  days 
tber  time  wherdn  to  plead,  wUen  was  granted. 
The  defendant  now  moved  to  stay  proceedings.  The 
Arbitration  Act,  1889,  s.  4,  i)rovides  that  "if  any 
:«rty  to  a  submi'^^ion    ....    commence.s  any 
«gal  proceedings  in  any  court  against  any  other 
lutf  to  the  sobmission   ....   in  respect  of 
tn>  matter  agreed  to  be  referred,  any  party  to  such 
^gal  proceedings  may,  at  any  time  after  appear- 
^ce  and  before  delivering  any  pleadings,  or  taking 
ay  other  steps  in  the  proceedings,  apply  to  that 
eort  to  stay  ^nprooeedings,  and  that  court  .... 
isy  malw  an  oraer  staying  the  proceeding^." 

/^/n■e,  Q.C,  a&d  AMtiet,  lor  the  motion,  referred  to 
uaj^pM  ▼.  Vorih,  [1891]  2  Q.  B.  &ft2, 39  W.  R.  Dig.  1 .'. 

FurwM,  Q.C.,  and  Methold,  for  the  plaintiffs.— The 
;tion  should  not  be  stayed.  The  uefendant's  ob- 
jning  the  plaintiffs'  consent  to  an  ext-ension  of  time 

"  a  stej)  in  the  jirDceeilings  "  under  section  4.  The 
sps  in  the  proceedings  arc  tnktin  under  ord.  G4,  r.  8, 
bdl  allows  the  time  for  delivering  an^  pleadings  to 
•  enlarged  by  consent  without  application  to  the 
art :  Smith     Britith  Marine,  dte.,  AuoeiatiOH,W»  N.. 

^  p.  17*i.  The  plaintiffs  p»ve  time  in  the  bdief 
.it  the  at:tion  would  be  carried  on. 

liaines,  in  reply,  cited  WiUetfurd  v.  Walaun,  21 
.  B.  850,  L.  B.  8  Gb.  App.  47S. 

N'oKTii,  J.— I  think  that  I  ought  to  maketh"  (jrder 
tad  for.  The  application  is  made  under  tho 
bifntioti  Act,  188v,  s.  4.   [His  lordship  tiran  read 

•ection,  and  continued  : — J  Now  in  tnis  case  the 
endant  has  put  in  no  defence,  and  so  far  he  is  in 


time.  But  then  he  most  move  before  taking  any 
steps — that  is  to  say,  before  putting  in  a  defence,  or 
tjiking  any  nthrr  steps.  Tlie  (juestion  is,  Has  he 
taken  any  other  steps  in  tlie  proceedings  ?  It  is  said 
that  he  has,  because  when  tae  original  time  limited 
for  the  putting  in  of  a  defence  was  about  to  expire 
the  defendant  wrote  to  the  plain tifft  asking  for  an 
extension  of  time  of  f<iurteen  (lays,  and  subsequently 
asked  for  ten  days  more,  which  expire  to-morrow, 
and  to  which  the  plaintiffii  consented.  In  my  opinion 
that  was  not "  taking  steps  in  the  inroceedings,"  hot 
ontaide  them.  Mr.  FarweU  says  that  that  was 
taking  sfejis  under  ord.  04,  r.  8,  but  that  rule 
— [his  lordship  here  rmd  the  rule] — does  not 
m^o  the  obtaining  time  by  consent  a  step  in  the 
proceeding! ;  that  mle  is  framed  in  order  to  avoid 
expense,  and  if  ooDsent  to  enlarge  the  time  is  given, 
then  the  step  of  applying  to  tho  court  is  dispense*! 
with.  That  such  enlargements  of  time  fur  <h  livering 
pleadings  by  consent  are  not  "steps  in  tho  pro- 
ceedings" is  settled  by  f'hapfell  v.  North,  where 
Denman,  J.,  said:  "Three  diAnent  matters  were 
relied  on  as  being  steps  in  the  proceedings  by  the 
plaintiffs.  The  first  was  that  he  had  obtiiined  a 
series  of  consents  from  the  defendant  for  the 
extension  of  time  for  the  delivery  of  a  reply.  No 
I  doubt  if  the  consent  had  been  refmed  the  plaintiff 
I  would  have  had  to  take  out  a  summons,  and  that 
summons  wonld  have  been  a  step.  But  I  do  not 
think  that  the  obtaining  a  consent  whit  h  was  asked 
fur,  lor  the  very  purjwse  of  avoiding  the  necessity  of 
taking  a  step  can  itself  be  regarded  as  a  step 
taken."  It  is  said  that  that  OMt  wm  decided  on 
another  point,  and  Hiat  the  appBoatfon  there  to 
stay  proceedings  did  not  succeed.  But  this  point 
wtis  decided  there  by  Denmau.  J.  Then  Mr.  Farwell 
relied  on  Smith  v.  British  Marine,  die,  Association, 
where  an  action  was  not  stoyed  beoaose  time  had 
been  obtained  to  plead,  bnt  as  the  report  does  not 
state  whether  tho  time  was  obtained  by  order  or 
consent  the  i>oiut  material  for  the  decision  of  this 
case  is  left  out.  Then  it  is  said  by  Mr.  Methold  it  is 
in  the  discretion  of  the  court  as  to  whether  the  pro- 
ceecUngs  shall  or  shall  not  be  stayed,  and  that  when 
the  plaintiffs  gave  time  th-  y  did  so  in  the  Ijelief  that 
the  applications  were  made  fur  tlie  purpose  of  going 
on  with  the  action,  and  that  therefure  this  motion 
should  be  refused.  But  at  the  time  of  the  second 
application  by  the  defendant  notioe  of  motion  had 
uroady  been  given.  I  cannot  therefore  accede  to 
Mr.  Methold's  argument.  There  must  be  an  order  to 
stay  prueeeilings  and  x«te  tlM  matter  to  Mrfaitmtion, 
with  liberty  to  apply. 

Solicitors  for  the  defendant,  Thomas  White  ±  fh, 

Solidton  for  the  plaintifb,  BoUonJt  Co. 
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Settled  Lauil  Act — Tenant  for  life — Stujtension  tir  cf.wx 
<^f  Hfe  estate — Person  having  powers  of  tenant  for  I  if- 
— Tnul  for  aeemnulaUon  or  incoiim  for  mument  of 
debt*— Settled  Land  Af,  1882  (4»  dk  46  FM.  e.  38), 

«.  2,  gnh-sfxtions  2,  o,  7;  ^.         n^-Mction  1  (vt.). 

A  testator  devited  rml  estate  to  trustee*  upon  trtut  to 
permit  hit  daughter  to  receive  Ute  rvffCf ,  fwaes,  and  profit* 
Uumnf  do/ring  her  Itf*  fur  ker  teparatt  use,  oiid  dtrwM 

(a.)  Bepocted  by  Atirou)  Quomt^  Biq.,  BartMar* 
■*>Law. 
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t/iu/,  /7"'i  rldim  J\,r  £1,000,  sidU'l  mi  (in  miinimji  of 
hit  daiKjhter,  thould  be  enforced  for  payment,  "then  all 
Aer  inUrett  and  ien^tt  /rom  the  e$tate"  thould  "cease 
wM  att  Um  MU  and  doinu  m  the  tarn  **  $hmiU  he 
paid,  Jfhr  (Ae  tettator'a  death  the  trustees  of  the 
ibtughier's  sdffement  demanded  imymod  of  the  £i,OiK). 
The  jx  r.Honal  eatxitc  of  the  te»tator  was  insiifficietit  for  the 
jxiymcnt  of  the  debts  due  from,  and  claims  against,  his 
t«tate.  The  testator's  doMghtert  who  was  his  heiress-at- 
latOt  daimtd  to  have  the  poxpen  a  Umut/or  ]ijt  umder 
8tUted  Land  Art,  1882. 

Held,  that  the  dan/jhUr'^  I  if  I'  es(a(e  ira.i  ntsiHudtd 
only  ;  that  (he  (ni-tn  .-i  might  jiroiirrly  hare  red  iff d  the 
income  and  j-vi/  /  it  '  >  r  framUme  to  time  in  reduction  of 
%h»  debt»i  and  that  there  watt  <»  lubUaiue,  an  ettatefor 
l{/t  nidged  to  a  irud  for  aecumulalion  of  meome  for 
fOMmad  <t^  debts  ;  and 

netd,  therefore,  that  the  testutor't  daughter  ivas  a 
jierson  having  the  powen  (/  a  itmid  far  J^t  Hniif&m  the 
meaning  oJ  the  Act. 

Adjonrncd  summons. 

John  Jenkins,  by  his  will  Jiifcd  the  L'Oth  of  January, 
1874,  gave,  devised,  and  bequeathed  all  his  real  and 

Sersoual  estate  to  his  trustees,  Lewis  JeaUlW  and 
ohn  JenUna,  noon  trufc  to  make  certain  pajmenta 
Toid  nnder  tiie  Mortmain  Acta,  and  flien  "  upon  trust 
to  permit  my  daughter  Elizabeth,  the  wife  of  Morgan 
Williams,  to  hold  luid  receive  the  rents,  issues,  and 
protits  thereof  during  her  life,  and  retain  the  same 
lor  her  own  sejmrate  use  and  benefit  abeolutely,  free 
from  the  debts,  contral,  or  engagements  of  her 
present  husband  or  any  future  hushand  she  may 
uuury,  subject  to  educating  her  children,  aftcn* 
deducting  the  piiyinents  aa  aforesjiid,  and  fair  pay- 
mcut  U)  the  said  Lewis  Jenkins  and  John  Jenkins  for 
their  services  as  trustees,  and  if  the  daim  of  the 
£1,000  settled  on  the  maitiage  of  my  aa^  daiwhter 
Biabeth  be  enforced  for  payment,  or  any  diaturEance 

made  respecting  the  same,  then  all  her  interest  and 
benefit  from  the  estate  to  cease  until  all  the  debts  and 
claims  on  the  same  ho  paid."  The  testati  r  then  made 
certain  dispositions  of  the  rents  and  profits  in  favour 
of  the  children  of  his  daughter  after  her  death. 

The  aettlement  nfenred  to  in  the  will  ivaa  made  in 
1867,  and  the  teatator  thmbjr  diaigadUi  vaal  estate 
witb  th«  payment  of  £1,000  to  the  Uiiitaii  thereof. 
The  testator  died  on  the  2Srd  of  January,  1874, 
leaving  Elizabeth  Williams  his  only  child  him  surviv- 
ing, and  after  bis  death  the  trustees  of  the  settlement 
damandad  payment  of  the  £1,000.  The  personal 
eatate  waa  inauffleient  to  pKf  the  dabta  of  and  daims 
againat  tha  aatate. 

Thia  waa  an  originating  summons  taken  out  by 
Elizabeth  Williams,  asking  for  a  declaration  that  she 
was  tonant  for  life,  or  bad  the  powers  of  a  tenant  for 
life  under  the  teatator'a  will*  within  the  mtnning  of 
the  Settled  Land  A«t,  1882. 

Badoxk.  for  Elizalwth  Williams. — ^The  teatator's 
daughter  is  beneficially  entitled  topoaaeaaion,  and  is 
therefore  tenant  for  life :  Settled  Lmid  Aet,  1882,  h. 
2,  aob  section  a.  As  heiress-at-law  she  is  t/cuant  for 
nfe  under  the  settlement  by  virtue  of  that  sub-section 
and  sub-section  2  of  section  2.  At  any  rate  she  is  a 
person  having  the  powers  of  a  tenant  for  life,  there 
being  an  implied  trust  for  the  accumulation  of  income 
forpaymentof  debta.  Section  68,  aub-section  1  (vi.) 

Be  referred  to  /»  rs  if  tAsrfon,  W.  N.,  1891,  p.  8a. 

WarUers  Home,  for  the  children  of  Elizabeth 
Williams,  adopted  the  above  contention. 

WanMMton^  Q.C.,  and  <5.  B,  L,  Druce,  for  the 
traateee  of  the  wiD.— The  caae  oomea  within  the  prin- 

dple  of  /n  re  Strangu^i/*.  Ffirl-Jei/  v.  Sfrangti'ai/)!, 
36  W.  E.  83.  34  Ch.  1).  423.    The  applicant  is  not 


tenant  for  life,  though  she  may  become  so  when  the 
debts  are  paid.  ThetnutiafortiwpMiBMiioldeUi 
out  of  either  eorfm  or  income,  and  doea  not  «o«n 
wlUibi  eeotkm  68> 

litid'oek,  in  reply. — If  the  debta  are  charged  upon 

riirjiu.-<  the  c;ise  is  within  sub -section  7  of  8C<;tion  2. 

KXKZWIOH,  J.— It  WHS  the  intention  of  the  Legis- 
lature  to  confer  iMwers  of  sale  and  other  powers  upon 
penooa  who  could  fairly  be  called  tenants  for  life  of 
aetUed  land.  A  difllculty  occurred  to  the  Legislatote 
in  the  numerous  civses  in  which  v.  rsons  un-  entitled  to 
life  estates  subjix:t  to  charges,  jK>rtions,  and  the  like. 
As  reganls  incumbrances  and  charges,  this  difficulty 
is  met  by  aection  2,  aub-soction  7,  of  the  Act,  which 
enactatbat  "apenon  being  tenant  for  life  withm  the 
meaning  of  the  foregoing  definitions  shall  be  deemed 
to  be  such  notwithstanding  that,  under  the  settlement 
or  otherwise,  the  settled  land,  or  his  estnte  or  interest 
therein,  is  incumbered  or  charged  in  any  manner  or 
to  any  extent."  By  a  later  section — section  o8— 4ia 
aame  p(^cy  is  pursued  with  reference  to  landed  ownM 
who  are  not  properly  tenants  for  Hfe,  for  tte  IiegUa- 
ture  imist  have  intended  to  comprisi-  by  the  description 
in  section  oS  persons  not  included  in  section  2.  The 
persons  deecrioed  in  section  o8,  sub-section  1  (vi.},  are 
not  tenanta  for  life,  but  peraona  having  the  powers  of 
tenants  for  life :  "  A  tenant  for  hia  own  or  any  other 
life,  or  for  years  determinable  on  life,  whose  eatate  n 
liable  to  cease  in  any  event  during  that  lifo,  .  .  . 
or  is  subjeet  to  a  trust  for  aoruiuulation  of  income  for 
payment  of  debts  or  other  purpose."  Therefore,  if 
you  have  property  given  to  trostees  upon  trust  to 
accumulate  income  lor  the  pamunt  of  debta,  and, 
subject  thereto,  upon  traat  for  A.  for  life,  then  A.  baa 
the  powiTs  of  11  tenant  for  liff  pending  the  trust  for 
accuuiuhition,  and  notwithstanding  that  the  trust  for 
accumulation  will,  in  all  probability,  extend  beyond 
his  life.  It  cannot  be  said  of  A.,  in  such  a  case,  that 
he  is  tenant  for  life  within  the  mmmiwg  of  any  sub- 
aection  of  section  2,  but,  for  the  purpoaes  of  the  Act, 
he  ia  entitled  to  exercise  the  powers  of  the  tenant  for 
life.  In  IlirkUy  v.  Strnii^/ifnyi  thr  cnurt  held  that 
the  person  there  claiming  to  be  tenant  for  life  took  no 
estate  or  interest  at  all ;  that  a  terra  of  twenty  years 
had  priori^  to  the  alleged  eatate  for  life;  that  it  waa 
not  an  eatate  fbr  Hfe  in  poaeewrion ;  end  that,  then- 
fi>re,  there  w^ts  no  t/'nant  for  Hfe  under  section  2,  and 
no  person  having  the  powers  <jf  a  tenant  for  life  under 
section  58.  An  interest  which  could  nut  cduio  into 
possoBsion  until  the  expiration  of  the  term  could  not 
DO  recognized  as  an  interest  subject  to  a  tmst. 

In  the  present  caae  the  teatator  waa  entitled  to 
real  estate  subject  to  certain  charges  — "  debta 
and  c  laims "  he  calls  them  on  the  same,  that  is. 
money  which  could  be  raised  by  proper  proceedings 
out  of  the  estate.  One  of  these  charges  was  »  suni 
of  £1,000  which  he  had  agreed  to  pay  on  the  mar- 
riage of  hia  daughter,  whom  he  was  minded  to  make 
the  tenant  for  life  under  his  will.  This  sum  wse  a 
debt  of  the  testator's,  and  his  personal  estate,  being 
insufKcii  Tit  to  pay  his  debts,  it  became  l)y  that  mere 
fact  a  charge  on  his  real  estate.  He  wished  to  make 
his  daughter  tenant  for  life,  and  that,  subjcxt  t.>hcrlife 
estate,  Uio  property  should  dcaoend  to  her  children.  He 
gives  the  property  to  her  fer  Hfe  tot  her  aepaiale  eae, 
subject  to  educating  her  ehildren  and  making  certain 

tuiyments  which  he  piirtit  ularly  mentions.  Com- 
lining  that  with  the  previous  hinguage  in  the  will, 
there  is,  I  think,  a  devise  of  the  property  to  the  tnia- 
tees,  and  having  regard  to  the  direction  to  paydehta, 
the  legal  eatate  must  be  in  the  tmateea.  Baiti^ 
thus  given  his  danght«r  a  life  eatate,  the  teatator 
proceeds  as  follows: — [His  lordship  read  the  dans© 
set  out  above.]   The  clause  seems  to  point  to  the 


Diyiiizeci  by  Google 


foLXLt      ihm%um.i     THE  WEEKLY  REMUfEft. 


401 


HteH  COXTBT. 


WuxiAMB  1'.  Jenkins. — In  rk  Henolek. 


Htoh  Cofrt. 


ntinoeaer  of  her  lile  flstate,  bat  though  he  oaes  the 
word  "  oeMe,"  he  adds  the  wonli  **  vntil  all  the  debte 

and  claims  on  flic  estate!  he  paid,"  so  that  I  think  hn 
oeaas  wjint-thin^^  Icsh  than  cflsscr  in  tho  prop«!r  sense 
of  the  word.    In  niy  opinion  the   daughter's  ostiite 
doM  not  oeaae  altogether,  but  ia  atupeaded  until  the 
diMi  tad  dainis  are  paid,  and  fhen  revives.  Then 
i^beoomee  of  the  estate  in  the  nionntimo  '  Homo- 
one  mnxt  have  the  estate,  and  someonu  must  pay  tlie 
liebU.   The  trustoes  have  the  legal  estate,  as  I  have 
tlnady  said,  and  during  the   suspension  of  the 
dMighter's  life  interest,  instcAd  of  treating  her  as 
iqoitiUe  tenant  for  life,  they  are  to  pay  the  debts 
lad  daima.    But  when  these  have  been  paid,  the 
liaughter  cximes  in  iif^'ain  by  virtue  of  her  suspended 
mute.   Now  there  are  only  two  ways  in  which  this 
difln  from  an  estate  for  Ufo  subjeofc  to  ft  tnNfc  for 
■swnintofcinn,    first  of  all,  tiiere  are  no  words 
XntSnfi  aooamtdation,  and,  seoondly,  there  is  no 
tnwt  for  payment  ont  nf  income,  except  by  implica- 
tion.   As  to  the  first  point,  it  would  be  a  narrow 
construction  of  the  Act  to  hold  that  the  words 
"nibject  to  a  trust  for  aooomiilation "  apply  only 
where  there  is  fonod  •  tract  for  aooonralation  saoh  as 
ie  found  in  well-drawn  precedentH.    Then,  as  to  the 
ewond  objection,  the  trusteeti  here  could  projK-rly 
reottve  the  income  and  pay  it  over  from  tini<!  to  time 
iandootion  of  the  mortgage  debts.   In  substance, 
thmAm,  I  think  the  trust  is  reaUy  one  flor  the 
seenmulation  of  income  for  payment  of  debts.  The 
testator's  daughter  is  tenant  for  lift-  suljject  to  auch  a 
tTUit,  and,  therefore,  has  the  jxnvi  rH  uf  ii  tenant  for 
life  under  the  Act,  including  a  power  of  sale. 

fldkiton,  Crowdert  A  Vizard  ;  J,  U.  Wrentmore,  for 
/OHMS  4»  Am*,  Itethyr  IjrdfiL 


Deo.  8, 10. 


^han.  Div.  | 
Kekewioh,  J.  j 

//'  re  "HXSmxSi. 

FnOWDE  V.  Hknolkr.  {a.) 

^^tU — Trud  for  convertion — UnmleabU  property  re- 
Uiintd — Ttnant  for  life  and  remaindermen — Appor^ 

ii'iiim>->it  of  ht^a  or  profit. 

A  trMator  dirtcUd  tintl  his  re«iduari/  fsUitc  should  bt 
t'Jd  and  converted  on  n  jmrtictUar  day,  awl  thai  a  share 
</  the  proeud*  themld  be  held  ifpen  trust  for  his  ut\f»  for 
Kfe,  wUh  rtmntindert  over.    The  retiduary  ettate  in- 

dudfd  a  cirrii.t,  which  it  mu  found  imixmihlc  to  stll 
•uivfiHiayruHJtly,  and  which  had  l>ti  u  carrinl  on  at  a 

thr  ej-eciitor»  aiiice  the  day  namtd  for  t/iv  aaU  and 
"fit  I  I  rsioH  of  the  estate.  In  a  tummont  asking  for  direc- 
'ioun  hnto  tueh  Ittstes  and  any  future  laetee  {or  profits) 
thoidd  />*■  a/ijtortivufd  as  between  capital  and  info/nc, 

f/rld,  tluxt  the  atiuinut  of  annual  projit  or  should 
■*  apportioiietl  Itrtivtiii  t/n  cajiital  and  the  inanne  of  the 
'^"taU/r'a  estate  by  int^uiriny  what  sum,  put  out  at  interest 
it  four  per  cent,  per  aimum  on  the  day  appointed  for 
aU  ana  couftrgi''U,  and,  as  regards  succeeding  years, 
lerumuhUiny  at  '  umyound  interest  calculated  at  the  like 
'li^.  icith  yearly  rt.di,  iiumld,  fui/.(/,t  r  n  ith  such  interest 
ltd  arcumulations,  after  deducting  income  tax,  be  eipiiua- 
I,:,  at  iht;  end  of  each  year,  to  the  amount  of  such  projit 
r  lass,  and  by  crediting  SHcA  mm  (0»  or  dtarying  it 
fainM,  the  capital  of  ike  lMfBlor*S  Mftlii,  Mf  retl  of  $uch 
„r  fo',"  hing  credited  lo,  or  ehargtd.oj/aintt,  the 
tcome  thereof. 


ChiirlM  Hcngler,  by  hi-^  will,  dati'd  tlio 


Iqr  Arnold  Qlow,  Biq., 
at>Lftw. 


29th  of  Aiiril,  1882,  after  directing  that  two  of  his 
sons  shoola  hare  the  use  and  occupation  of  lifai  ebons 

buildings  at  Liverpool,  Glasgow,  Kin  gston- upon - 
Hull,  and  Dublin,  until  the  Ist  of  March,  1892.  pro- 
vided that  on  that  day,  or  if  the  sons  should  cease, 
to  carry  on  business  as  oircus  proprietors  in  partner- 
ship before  that  date,  then  when  tney  should  so  cease, 
the  tnist^H'8  were  to  have  the  circuses  valued  and  to 
offer  them  to  the  two  sons  at  a  valuation,  any  circus 
not  purchased  by  the  two  sons  to  be  sold  under  the 
power  of  sale  thereinafter  contained.  The  testator 
then  expressed  his  wish  that  no  part  of  his  real  or 
personal  estate  should  be  sold  until  after  the  1st  of 
March,  1892;  but  that  expression  of  his  wish  was 
nui  to  fntter  his  trn>*h  cs  in  the  exercise  of  the  dis- 
cretion thereiuafter  given  to  them  as  to  the  time  of 
sale.  The  testator  tiken  gave  the  residue  of  bis  estate 
to  his  trustees  upon  trust,  that  they  should  "m 
soon  as  conveniently  may  be  after  the  said  1st  day  of 
March.  1S92.  or  (subject  to  the  directions  herfinVieforo 
contained  us  to  my  said  business)  before  that  date  if 
they,  shi',  ur  Ju  sh  lUin  their,  her,  or  hisdiscretionr 
it  advantat^eous  to  my  estate  so  to  do,"  sell  the  i 
After  }i:Lying  debts  and  legacies  thetrtistees  were  to 
inveHt  the  residue  of  the  proceeds,  niid  to  stand  poa- 
sessetl  of  the  residuary  trust  UK)neys  and  the  invest- 
ments for  the  time  being  representing  the  siime  upon 
trust  during  the  widowhood  of  the  testator's  wife, 
Mary  A.  F.  Hcngler,  to  pay  to  her  the  inoome  of  a 
fourth,  and  to  pay  the  income  of  the  remaining 
three-fourths  to  the  testHt^^^■s  three  sons  and  five 
daughters,  and  subject  tlieretu  in  trmt  for  the  SOUS 
and  daughters  in  equal  shares. 

The  will  oontaaned  no  power  to  the  trustees  to 
postpone  conversion  alter  the  Ist  day  of  March,  1S92. 

The  will  was  proved  by  the  plaintiffii  and  the 
defendant,  Mary  A.  F.  Ilenfrlcr.  who  were  tlw 
executors,  on  the  Kith  of  December,  iHbT. 

At  thn  time  of  his  death  the  testator  held  the  h'ase 
of  ft  oicoas  in  London,  at  ftgrvand-rent  of  £1,300. 
The  leare  had  then  about  twen.1y«flie  years  to  run. 
Thin  circus,  not  being  speoiflflally  ueutMOed  ID  the 
will,  passed  as  residue. 

The  rent ud  outgoings  >f  the  London  oiroiia  were 
reiy  lane,  and  oonsiderably  exceeded  the  inoome. 
It  had,  ttowerer,  been  found  impossible  to  sell  tiie 

property  ailvantjif^eonsly.  and  the  evidence  showed 
that  it  would  be  best  for  all  parties  that  the  property 
should  be  managed  under  the  snperinteDdenoe  of  the 
trustees  as  a  going  concern. 

The  oourt  had  already  dealt  with  the  question  of 
how  the  rent  of  the  London  circus  ought  to  bo  borne 
up  to  the  Ist  of  March,  1892,  but  now  the  question 
arose  how  the  loss  since  that  date,  and  Alton  loWSS 
(or  profits),  ought  to  be  ajiiiortioued. 

ll'arminyion,  Q.C.,  and  Theobald,  for  the  widow, 
referred  to  fn  re  Foster.  Lloyd  v.  Carr,  39  W.  R.  31, 
4o  Ch.  D.  029;  In  re  Earl  of  Chesterfiebf  s  Trusts,  ;J2 
W.  K.  .Jfil,  24  Ch.  D.  643;  lieamn  v.  Dmran,  32 
W.  K.  !n.,  L'  1  Ch.  D.  649n. ;  In  re  Hohson,  Walker  v. 
ApjHich,  '6i  W.  K.  "0;  fn  re  Flower,  Mathesott  v. 
Goodwin,  63  L.  T.  N.  S.  201,  .j'J  W.  R.  Dig.  9;  and 
contended  that  the  principle  laid  down  and  aoted 
up«m  in  those  cases  should  be  followed. 

Rmshaw,  Q.C.,  and  T.  R.  Hughea,  for  other  bene- 
ficiaries,  and  (K  /.'('(rrenes,  for  the  traeteee,  left  the 
question  to  the  court. 

They  referred  to  <iow  v.  Forsier,  32  W.  R.  1019,  26 
Ch.  D.  672,  and  in  re  Ciaphain,  Hatter  t.  Vlapkam, 
W«  N«i  168^  p>  Ma 

KmwioR,  J.,  made  the  following  order:— It 

appearing  that  an  advantSMOns  sale  of  the  testator's 
circus  btuldings  in  Londooliae not  hitherto,  sinoe  the 
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Ist  of  March,  1892,  Wu  possible,  aiid  that  an 
advHiitafireous  suit'  thereof  may  not  bo  effected  for  a 
considerable  period  of  time,  this  court  doth  declare 
fhat  us  from  the  Ist  of  Murch,  1892,  the  profit  made 
flr  loai  anstamed  in  rwueot  of  snoh  otrooa  oafldings  in 
«Mh  7«ar  until  the  lafa  thereof  <ra|^t  to  be  appor- 
tionf^d  between  the  capital  and  the  income  of  the 
testator's  estate  in  iiiaiiner  hereinafter  directed.  And 
it  ifl  ordt  rod  that,  for  the  puqwiMJ  of  such  apportion- 
ment, the  following  inquiriea  he  nuwle  after  the  last 
cbqr  of  Fehmary,  1893,  and  the  last  day  of  Feb- 
nuKj  in  each  aaoceeding  year  until  such  sale  or 
further  order;  that  i»  to  say :  (1)  An  inquiry  what 
was  the  amount  nf  yirofit  or  loM  in  resiKHit  of  such 
circus  buildings  during  the  year  ending  on  such  last 
day  of  February.  (2)  An  inqoiij  wluit  sum  put  out 
at  interaat  at  four  per  cent,  per  ammm  on  the  Ist  of 
Haroh,  189S,  and  aa  regards  soeb  weeeeding  years, 
accumulating  at  compotnid  interest  calculated  at  tho 
like  rato,  with  yearly  reHta,  would,  togetlier  with  such 
interest  and  accumulations,  after  deducting  income 
tax,  have  been  equivalent  on  such  last  day  of 
February  to  the  amount  of  such  pmflt  or  loss.  And 
thia  ooork  doth  declare  that  the  eom  aaoertained  hy 
tiie  last  {brewing  inquiry  ought  to  be  credited  to  or 
diargcd  against  the  capital  of  the  teatator's  e.statc, 
•ad  that  the  rest  of  such  profit  or  loss  ought  to  be 
oredited  to  or  bhaiged  agdnafe  tiu  moooM  thSreol 

Soliritiirs,  f'f'lh'iiK,  lu'hiuMm,  ('r.lUn.t,  cf*  Driffirld^ 
Liverpool ;  Tetbau  «t  Lunch,  Liverpool ;  To^min, 
XawrsMB,  *  mdd,  lirctpooL 


Cauai.Dir.  ) 
▼angfaaa  WOSmau,  J.  j 

In  re  Pk»xibs  of  MASHoNAUoro  STmiOAn 

(LU{IX£I>).  (a.) 

Cvuijiiuji —  Winding  up— fully  paid-up  shnrr holder—  i 
(tnntniU  for  windiuij  up — T'ltra  vires— /wi/f  of  nliuret 
at  a  discuunt — Companies  Act,  1862  (25  dc  26  \'ict,  <*.  | 
89),  9,  70,  uib-teelion  (5).  j 

A  f'tUi/  j'did-tip  shnrihiihhr  pn-ruft,!  it  I'ltidim  to 
ivind  up  ihr  iilHirt  -iiiiin>  d  coiiijki  hi/ .  nlltyiiKj  that  a 
iiiimli'r  iif  tlir  sham  had  been  isfiitd  ni  a  diacotiut,  and 
HuU  the  petitioner  and  the  other  slutrehMen  had  betn 
pr^udieed  tkmAif ;  that  Ihe  company  uku  imolveiU,  btU 
that  the  aSKti*  were  of  considerablr  tntlitr,  and,  if 
prudently  realized,  tvmild  /k-  m  fficient,  not  only  tv  juiy 
attd  tatisfy  the  coinpain,'n  dflifn  and  liahilitim,  hut  to 
jHty  a  substantial  diridtud  *m  the  members;  and  tltat, 
Hudtr  Me  ejreHnufariaj),  it  xcaa  "jad  and  tquiUM*" 
that  the  eemmny  ^unUd  be  wound  up. 

IfeM,  thm  fke  faiA  that  a  winding  up  would  result  in 
a  fiirplus  ftir  the  iihan  fudders,  if  those  who  had  ofdaintd 
ihirrif  at  a  diicvnnt  wrrc  made  to  pay  up  the  difference 
liftiretrn  what  they  had  actuaUy  paid  and  the  nominal 
amount  of  their  »harea,  did  not  give  the  peOtumer  the 
right  to  a  winding- up  order^  antd  <Aa<  Me  peUHon  nuut, 
there/ore,  be  dismissed. 

The  distinction  drawn  by  "Lord  Herschell  ifiOuregutn 
Oold  Mining  Co.  of  Indiii  c.  lloper.  ante,  p.  !M).  [ISiCJJ 
A.  C.  i'lo,  u'un  »ir><  bttwitn  a  cttm/xtni/  a."  a  goiuy 
evmeru  and  a  company  in  liquidation,  but  Irtlioten  the 
rights  of  the  comjnitjr  and  the  rights  tfjf  the  creditors  of 
Me  company. 

Petition. 

This  was  s  petition  by  a  folly  paid-up  shareholder 
of  the  Pioneers  of  the  JCaikoiMlMra  Qyndkate 
(limited)  lor  »  winding^mp  order. 

(a.)  Beporked  bf  T.  de  8.  Fovn,  Baq,,  Bairieter- 
at-Law. 


BsamComau 


The  statements  in  the  petition,  so  far  as  material, 
were  to  the  following  i  flVct :  - 

1.  That  the  oompany  was  a  company  limited  by 
shares  inooqiOntM  under  the  Compaoiei  Aolii  180 
to  1880,  M ftOOiKpMiy  limited  by  iharai. 

3.  That  the  nomliial  capital  of  tiie  oompaaj  wu 
£50,000,  divided  into  AH,0(>0  onlinary  shaMI  Mid 
2,000  founder's  shares  of  one  j>ound  each. 

:i.  That  the  p)etitioner  was  the  holder  of  •2.000 
ordinary  shares,  and  1,200  of  the  founders  shares  had 
been  issued. 

4.  That  it  had  ivoently  oome  to  the  knowledge  of 
the  petitioner  that  the  company  had  imaed  or  pm<- 

I>ort<-d  to  issue  over  10,000  ordinarj'  sharse  to  jM-rsoiis 
who  were  the  holders  of  shares  in  the  New  Hasiiuna- 
land  Exploretian  Go.  (limited),  in  Hquidatiou.  and 
received  for  euh  CM  pound  skare  the  sum  of  three 
shillings,  and  a  transfer  of  an  equal  nnmber  of  shares 
then  held  hy  Huch  shareholders  in  the  said  New 
Ma.shonaland  Exploratiuu  Co.  (Liniited)  which  were 
of  no  value  whatever. 

0.  That  the  company  was  insolvent  and  unable  to 
pay  its  debts. 

6>  That  the  eowto  of  tne  oompaOT  were  of  oob- 
BderaUe  Tilae,  and  if  pradeoOjr'rediaed  would  be 
sufficient  not  only  to  pay  and  satisfy  the  compaq^S 
debts  and  liabilities,  but  to  pay  a  substantial  divi- 
dend to  the  members. 

7.  That  the  pctitiouer  and  other  shareholders  of 
the  company  had  been  greatly  prejudiced  by  the  issae 
of  the  shares  at  a  disooimfc  at  menwoiied  in  pMsagn^ 
6  of  the  petition. 

5.  TImt  in  the  circumstances  it  wrus  just  aiod 
equitable  that  the  company  should  be  wutind  up. 

The  qmetion  argued  was  whether  the  above  allevia- 
tions wore  sufficient  to  warrant  a  winding-up  order. 

Dunham,  for  the  petition,  refined  to  the  Oorwum 
Odd  Mining  Co.  o/  India  ▼.  Jbpcr,  ante,  p.  00,  [liM] 

A.  C.  1-25. 

BramwtU  Davit,  for  the  Qompanyf  in  opposition  to 
the  wfaiding  up. — The  petition  tt  demmrrable.  A  folly 

jmid-up  shareholder  has  no  locus  standi  to  present  a 
petition  on  the  ground  of  insolvency  of  the  oompaay 
nor  on  the  ground  that  an  act  ultra  vires  has  iMn 
committed  by  issuing  shares  at  a  discount. 

He  referred  to  In  re  Irrigation  <\>.  of  France, 
Ex  parte  PoK,  L.  B.  8  Ch.  Aw.  176.  18  W.  B.  Dis. 
'A,  58 ;  In  re  iUte  <Md  fiMtfiMf  <%u»  S7  W.  71», 
1 1  Ch.  D.  30  :  Inrt  Diatnoad  Fad  Oi,  28  W.  B.  900. 
13  Ch.  D.  400. 

DunAsm,  in  reply,  said  tbat  a  wii^ioc-np  order 

was  the  only  means  whereby  persons  to  whom  shares 
had  actually  been  allotted  at  a  discount  could  be  made 
to  contribute  to  the  iLsscts  {< hregum  (Jold  Miniitg  C<>. 
of  India  v.  Itopet),  and  that  it  had  never  been  laid 
down  as  an  absolute  rule  that  the  commission  of  an 
act  ultra  nrts  is  not  a  ground  for  the  preeentatioo 
of  a  petilioii  to  wind  up. 

YATroRAW  WiLLiAia,  J.— It  is  said  thai  dame  7  of 

the  petition  does  not  mean  that  the  company  M 
legally  insolvent,  i.e.,  unable  to  pay  its  debts  now 
and  in  the  future,  but  only  that  the  conii>any  is  in- 
M>lvent  in  tho  sense  that  it  is  tmable  to  pay  its  debts 
tt.s  they  become  due,  and  that  if  elnasa  7  be  read  in 
conjunction  with  clause  8,  the  proper  inferanoe  is  that 
tho  company,  though  unaUe  to  pay  its  debts  now, 
would,  on  the  realization  of  Us  assets,  hiive  sufficient 
to  i>ay  its  debts  nn<l  leave  a  suqilus.  I  am  inclined 
to  think  that  I  ought  to  take  that  view  of  the  meaning: 
of  the  petitioner,  and  that  is  the  view  whioh  I  took  in 
the  remarks  which  I  ha»i»  dbtsdymade,  and  I  dispooe 
of  the  case  npon  thatview ;  bat.  erenif  the  petiMMr 
had  that  part  of  the  case  deoided  in  Ms  favoor,  he  ■•• 
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not,  ia  my  opinion,  any  r^ht  to  the  Older  wliich  he 
ub  for.  Hia  ooiinMl,  in  argmnent  on  hia  behalf, 
»dmit8  that  the  only  ground  apon  which  he  can  aup- 
}»rrt  hi-i  jutition  is  under  the  "just  and  fcjuitable  " 
ckaae  (Gompaniea  Act,  1862,  s.  79,  sub-aectiun  o),  la 
■yofnioo,  it  ianot  just  and  equitable  that  he  uoold 
kne»  oompnlaory  order  to  wind  up  the  oompaay. 
Uvaavery  frirly  adinit*«d  in  the  argnmeiit  tbat  it 
would  not  he  "  just  and  fH|uit-nblo  "  that  I  should 
make  the  order  if  that  which  tho  potitionor  is  com- 
plaining of  hero  were  a  matter  wLirh  iu'  i:ould  have 
bad  dealt  with  in  the  ordinary  tribunals  by  the 
vdnaiTimweH.  It  was  admitted  that  if  this  were 
Bwrely  a  caie  vhere  the  diraoton  of  the  oon^ony 
were  going  to  do  aomeUiing  which  was  uUrel  vtm  the 
petitioner  could  not  come  horf  and  ask  for  a  winding- 
up  order  for  the  purpijso  of  preventing  them  from 
doing  that,  and  it  was  objected  that  Uie  petitioner 
■aat  not  apply  to  the  court  for  the  extraordioaTj 
lenedy  of  a  winding-up  order,  beemue  he  had  a 
naady  by  an  ordinary  action.  In  answer  to  that  it 
is  add  that  the  right  which  the  petitioner  seeks  to 
raforoe  is  one  w}jich  he  ea&  ooly  enfoToe  by  means  of 
a  winding>op  onitr. 

The  petitioner  sjiy-t  tiiat  certain  shares  of  the  com- 
MOy  were  iHoed  at  a  discount,  and  that  although,  as 
nstweeu  the  ooni^Mny  and  the  eharehoMers  to  whom 

the  shurps  worf  issiipd,  tbf  t^onijirniy  r-nuld  not  insist 
on  the  ditfcrencc  l>(>t\vi-<>ii  th(>  iu:tujil  (iimmiit  and  tho 
Eominal  amount  of  the  shiires  being  paid  up,  yet  if  a 
wmding-up  order  was  made,  the  result  would  bo  that 
those  to  whom  the  shares  had  been  so  issued  would 
be  placed  om  the  liit  of  contrihvtotieB  and  made  to 
pay  up  the  dlflbnaioe,  and  thus  a  ftrnd  would  be 
created  which  would  be  uvailable,  in  the  first  place 
for  the  cr>  (lifors,  and  secondly  for  the  Hhareholders, 
in  case  vf  flicrc  being  a  suryilus.  And  it  was  con- 
tended that  the  petitioner  hod  an  interest  in  that 
contemplated  surplus,  and,  therefoce,  an  interest 
justifying  the  presentation  of  his  petition  to  have  the 
company  wound  up  as  tho  only  means  by  which  he 
LViuM  obtain  payment.  In  my  judgment  he  hjvs  no 
such  right.  His  ruht  is  the  same  in  relation  to  the 
matter  as  that  of  fM  oompaay ;  and  though  it  is  true 
that  lie  mi^t  ham  an  inteiaat  m  the  anrolua,  that  ia 
a  fight  whkfh  only  arises  wiien  s  fmia  has  been 

createfl  really  for  the  benefit,  in  thn  first  instiince,  of 
the  crwlitors,  and  fM-eondly.  to  the  extent  of  the  sur- 
]  lus.  for  the  benefit  uf  tlie  shareholders.  The  contrast 
drawn  by  Lord  Uemuhell  in  (Jortgum  Hold  Alining  CV. 
^  india  V.  Ropett  ia  not  %  vmlnat  between  a  ooin- 
|w»r  whkh  ia  now  s  geiag  Bonaarn  and  m  eonq^y 
m  Hqoidaiioa.    The  oontrast  whidi  he  draws  is  a 

ontrrist  between  tho  rights  of  a  comjiiny  and  tho 
riKhts  of  tile  erediU)r.s  of  a  company.  Lord 
Herschell  is  there  really  wiying  tbat  the  company 
has  no  right  to  enforce  payment  of  the  difference 
between  the  amount  paid  and  the  full  amount  of 
the  shares,  but  that  its  creditors  have  suoh  a  right. 
That  being  so,  and  there  b<>ing  no  right  of  creditors 
in  question  ur  ill  in  the  present  r:ise,  (lie  only  rights 
are  those  of  the  shareholders,  and.  resting  tho  case 
on  Lord  HerschcU's  judgment,  a  shareholder  has 
no  more  ligfat  to  coma  and  enf(»oe  by  petition  this 
liaUIity  of  bhe  diareholder  to  whom  shane  hare  been 
iHoed  at  a  discount  than  he  had  in  that  case  to  enforce 
it  by  an  action.  The  petition  must  be  dismissed,  with 
coets. 

flelicitsn,  A  F,  LiaMtt;  Mvak  ±  AdU, 


(Wills  and  Oharlea.  #J.)  /  ^• 

FiBTH  &  SOXS  V.  PaLMEU  and  De  LA8  RIVAS.  (a.) 

Pradiet—Writ—Forti^  dt/tadiud — Service  notice 
of  writ  out  of  the  Jttrwtidioii — Appearmm  under 

jtroUit. 

A  /orcMia  d^mdant  retidetd  out  o/  the  juritdidion 
was  tervtawtth  noMee  of  a  wrjf  of  twmmicm.   He  ap^ 

jttared  to  the  ii'n't  uiuhr  jirotftt,  the  appearance  coniaitt- 
ing  on  ihr  marf/iii  a  memorandum  that  it  toae  entered 
under  protest,  in  tirdrr  to  pmtrv  1h»  di^Mdoilft  tighi 
to  Meet  to  thejurisilirtion. 

SMtihattkede/eiidatd  eotdd  properly  enter  an  «/<- 
pearanee  under  froteit  taithout  loung  hit  right  to  olyeet 
to  the  juritdidion. 

Motion  of  the  defendant  Martiner.  de  las  Rivas  to 
set  aside  an  order  of  Kennedy.  J.,  in  chambers 
(whereby  it  was  ocdned  that  tbe  i)latntiffs  be  at 
liberty  to  issue  a  concurrent  writ  of  summons  OMinat 
de  las  liiviis,  and  to  sorve  notice  of  tlie  writ  at  Bilbao 
or  elsewlieni  in  Spain),  and  tO  set  aside  service  of 
notice  of  the  writ  which  the  plaintiffs  had  issued  in 
pursuance  of  the  liberty  given  oy  the  said  order. 

The  aotioa  was  brought  agaioat  the  defendants, 
Martinez  de  las  Sivas  and  Sr  Charles  Mistlr  Palmer, 
to  roeover  a  sum  of  money  alleged  to  be  due  upon  a 
contract  for  the  supply  by  the  pfaintilTs  to  the  defend- 
ants of  atevl  tubes  and  other  material  for  the  inauii- 
facture  of  cannon,  tho  defendants  being  imrties  to  a 
contract  for  the  supply  of  cannon  by  them  to  the 
Spanish  Government.  The  defendant  de  laa  Bivaa 
was  a  Spanish  subject  and  had  no  plaoe  of  bosineM 
within  the  jurisdiction,  but  carriwl  on  business  in 
partnership  with  Palmer,  the  other  defendant,  at 
Bilbao,  in  Spain.  Palmer  was  a  British  subject,  and, 
in  addition  to  the  partnership  with  do  las  Rivas, 
carried  on  business  within  the  jurisdiction. 

The  contract  was  in  French,  and  was  entered  into 
by  the  parties  to  it  at  Bilbao.  The  defendants  bad 
on  option  under  the  contract  of  tnking  delivery  of 
the  goods  at  Jarrow  or  Bilbao  and  of  making  pay- 
ment in  London  or  Paris,  and  they  bad  elected  to 
take  d^very  at  Bilbao  and  to  make  payment  at 
Paris. 

The  pliiintiffs  obtained  leave  on  tho  'loth  of  F(>bru- 
ary,  INiKJ,  upon  an  rr  jmrti-  application  at  chambers 
to  issue  a  concurrent  writ  of  summons  against  the 
defendant  de  las  Rivas,  and  to  serve  notice  of  tlie 
concurrent  writ  upon  him  at  Bilbao.  The  defendant 
Palmer  appeared  to  the  writ  on  the  1st  of  March, 
and  notice  of  tho  concurrent  writ  was  served  upon 
do  las  Uivas  on  the  ;{iil  of  March.  Apywarance 
under  protest  was  entered  for  him,  the  following  note 
being  written  on  the  margin  of  the  appearance : 
*'  N.B.— This  appearance  ia  entered  under  protest  in 
ofder  to  preserve  the  defendant  Martines  de  las 
Rivas'  right  to  object  to  tho  jurisdiction." 

In  luldition  to  the  question  as  to  the  effect  of  an  ap- 
pearanee  iimler  ]iriitest,  it  was  also  contendwl  oti  be- 
half of  the  (li  ienilant  that  the  facts  of  the  case  did  not 
bring  it  within  tho  provisions  of  ord.  11,  r.  1  (e)  {g), 
which  deal  with  tbe  oases  in  whioh  serrioa  out  of 
tiie  jurisdiction  is  permitted.  The  court  dedded  In 
favour  of  the  defendant  on  this  point,  but  as  their 
hirdships  were  of  opinion  that  this  jKirtiun  of  the  case 
was  covered  by  autliority,  it  is  only  necessary  for  the 
purposes  of  tlus  rqiort  ti>  deal  with  the  qneetion  of 
the  vaJjdity  of  sasppesranca  under  protest. 

iMwton  IFoMon,  Q.Ct  and  JSeott  JVmc,  for  the  dalsnd- 

ont, 

(a.j  Reported  by  F.  O.  Robjmsun,  l^^si^.,  Baitistsro 

|lt-]#W. 
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High  Or.  Fihtr  ft  Soirs  v.  Palubr  and  De  Las  Rivas.— Roberts  v.  Holland  and  Othebs.  Hiou  Ct. 

/>'r  hrfoek  of  atvmatd — Severanet  9/  rtteniom  a/9tr 

Our  (eiuiut  in  rommdii  of  a  rtV€r$iou  is  entiUed  to 
maiutnin  an  action  for  injury  to  the  reveniom  without 
joimng  Am  co-tatauU  a$  plaintiffs. 

Ptm*  in  ahaUmtHt  hfittg  aMiihfd,  it  tan  only  he  a 
qnrxtloi)  for  the  ditention  of  the  jitdfft  at  chamli^rii 
whether  the  tum-joind/er  of  such  co-tenants  ought  to  be  a 
ground  for  Uajfing  th»  aeUtm  untH  lAey  urtjoiiud. — Ftr 
cnriam. 

An  action  may  be  maintaitied  by  one  tenant  in  commoH 
of  a  reversion  for  breoizh  of  a  epVManl  rvinmiiig  with  the 
land,  without  joinder  of  hit  to  tenantt  im  ammim  at 
pUtiidifii,  irhrrr  (Mttvenokemf  Uie  nviniim  iahe$ ptaee 

after  the  demise. 

Argument  on  pointa  of  Imt  atatod  for  tfce 

(qtiniom  of  the  court. 

The  aotion  was  brought  to  reoover  damage*  (1) 
for  trespass  and  wrongful  acts  caunoe  injury  to 
tho  plaiittiff'a  reversion,  and  (2)  for  breach  of  » 
coreoaat  u  a  laaie,  under  llw  foUowiiig 


I,  for  the  plaintiffs. — The  defendant  had 
nopoww  to  aiipear  nnder  protest,  and  tbs  protMt 
mnit  be  disregarded.   His  prop^  ooune  was  to  more 

to  set  lurirle  the  writ  before  appearing,  undfr  ord.  12, 
r.  ;J0.  In  Mayer  v.  Ciaretie,  7  Times  L.  K.  4U.  tho 
court  set  tiside  a  writ  after  appearance  htid  been 
entered  under  proteet;  but  ord.  12,  r.  30,  was  not 
oalled  to  Che  attention  of  tiie  court  in  fhat  owe.  The 
only  case  in  which  an  appearance  under  protest  is 
pennitte<i  by  the  rules  is  under  ord.  4fi«,  r.  7,  where 
a  person  is  served  as  a  partiior. 

He  also  reforrfd  to  Dari^  v.  Aiidn',  ;5S  W.  R.  437, 
24  Q.  B.  D.  598 ;  U'enttrn  yatiomtl  Bank  of  New  Vifrk 
V.  Perez,  Triatta,  A  Co.,  30  W.  B.  245,  [I'SOl]  1  a  B. 
»M;  HtUumatM  t.  JTofe,  89  W.  B.  485,  [1891]  2 
U.  B.  83. 

Wills,  J. — It  has  been  argued  on  behalf  of  the 
plaintiff  that  the  appearance  of  the  defendant 
"  under  protest "  is  an  ai)po(inince  fur  all  {mrpusos. 
It  is  obvious  that  the  appearance  iv,  t  ith*-r  b«i<l  or 
good,  and  either  way  tiia  defendant's  rights  are  not 
nffeoted,  for  if  the  appeacnee  is  bad,  then  there  hai 
been  no  appearanoe  at  aU,  and  the  defendant  can 

apply  to  set  aside  the  service.  On  the  otlicr  hand,  if 
the  appearance  in  good,  the  case  falls  witliin  the  prin- 
ciple laid  down  by  Muthew.  J.,  in  Jlay  r  v.  Clarttir, 
that  an  appeamnce  unqualified  by  protest  dues  not 
take  away  the  defendant's  right  tu  object  to  the 
jniiediiotion  il  he  gives  notioe  of  Ida  objeotion  at  the 
time  be  enters  bis  appearanoe.  Tlui  case  is  diflerent 
from  Dai'it  V.  Andri^  and  other  cases  in  which  it  has 
been  held  that  a  conditional  ayipeanince  in  bad.  I 
agree  with  the  decision  of  tho  court  in  Mayer  v. 
Vlaretie.  Wlien  an  appearance  under  nrotest  is 
entered  it  is  a  question  for  tiw  coort  to  deone  after- 
wards whether  the  appearanoe  or  the  protest  is  to 
prevail ;  and  in  the  present  case  I  am  of  opinion  that 
tho  defendant's  contention,  that  tlie  jud^rc  in  chiim- 
bers  had  no  jurisdictioa  to  make  this  order,  is  correct, 
and  this  appeal  most  flierafora  be  allowad. 

Charlrs,  J.— I  agree.  I  think  the  case  is  covered 
bv  the  decision  in  Mayer  v.  Ciaretie.  In  that  case 
tbere  was  an  unoomditiQaal  i^paanmoe  aooompanied 
by  a  notification  on  a  separate  piece  of  paper  that 
the  defendant  would  object  to  the  jurisdiction.  In 
the  present  case  the  iippeHrtiiire  states  on  its  face  that 
tho  reason  for  appearing  under  jtrotest  is  to  preserve 
the  defendant's  right  to  object  to  the  jurisdiction. 
The  notification  is  none  the  woise  for  being  on  the 
same  paper  as  the  appearanoe,  and  the  judgment  of 
Matliew,  J.,  in  Mayer  v.  Clarrtir  is  applicable  to  this 
case.  On  the  other  hand,  if  this  is  a  bad  appearance, 
it  is  obvious  that  it  ia  Open  to  the  delandant  to  make 

this  application. 
Apjtt^il  iilhiireil. 

Solicitor  for  the  plaintiffs,  JJaillit. 

BoUeitoiB  for  the  daiendants,  Maplee,  Teetdale,  d- 
Co.,  for  Leikht  Doid,  BrtmweUt  Jt  BeUt  NeweaaOe- 

on-Tyne. 


(WiUa  and  Obadaa,  JJ.) )  ^I*"'  - ' ' 

Roberts  v.  Holland  and  Otiters.  («.) 

rrcu^ice— Parties — Non-joinder  of  plaintiffs— Action  hy 
me  f«MMf  in  wmrntm  for  i^furtf  to  rmenlm-'Aetion 


{a.)  Reported  by  JouN  P.  Mellor,  Esq.,  Barrister- 
at'Law, 


One  Ellis  Humphreys  demised  a 

on  lease  to  Hollixiid  and  another. 

HumphreyM,  by  will,  devised  the  reversion  to  his 
wife    for    life.  ':ind  after  her  death  to  Ua 
daughters  as  tenants  in  oommon. 

Humphreys  and  his  wifs  died,  and  the  int 
of  one  of  the  daoghteis  beoame  vested  in  the  plainliff 
Roberts. 

The  wrongfol  aots  complained  of  were  the  tipping, 
by  the  defendants,  of  largo  quantities  of  minim 
refuse  upon  the  farm.  It  was  also  alleged  that  1k£ 
constituted  a  brettch  of  a  oovenant  ia  the  lease. 

The  defendante  applied  at  ehambers  to  stay  the 
action  until  the  remaining  tenants  in  oommon  were 
joined  as  plaintiffs,  whereupon  it  was  agreed  that  the 
following  points  of  law,  niised  by  the  defendaatat 
should  be  stat*d  for  the  decision  of  the  court : — 

(1)  That  the  plaintiff,  being  one  of  several  tenants 
in  oomnMm,  ooold  not  maintain  tiia  aotian  witboot 
joining  his  oo-tenante  as  plaintifb. 

(2)  That  tho  covenant  in  the  lease  being  with  the 
deceased  Kllis  Humphreys,  and  not  with  the  plain- 
tiff,  his  title  was  as  tenant  iu  oommon  with  other 
persons,  and  that  he  oould  not  maintain  the  action  in 
respect  of  broaches  of  the  covenant  «toapt  jointly 
with  such  other  persons. 

Gore,  for  the  defendants. — One  of  several  tenants  in 
oommon  cannf>t  maintain  an  action  for  tort ;  I'iUey  T. 
liobinson,  36  W  R.  2C0,  20  Q.  B.  D.  IM.  The  rule  ia 
still  the  same,  although  pleas  in  abatement,  the  moda 
by  which  it  would  have  been  applied,  are  abolished. 
In  iri7*oi/.  Sons,  <C*  Co.  v.  Balrnrr^t  Ilrook  Steam- 
ship Co.,  [189;l]  1  Q.  B.  423,  Lord  Eshor,  M.R.  (at 
p.  427),  said: — "  Under  tlie  Judicature  Act  pleas  in 
abatement  are  al>olished,  and  therefore  the  provisiona 
of  the  Act  of  William  the  4th  can  no  longer  have  any 
direct  application.  But  it  was  not  intended  by  the 
Judicature  Act  to  alter  jieople's  substantive  rights.  A 
larger  power  was  given  to  the  court  by  the  new  pro- 
cedure as  to  joinder  of  parties ;  but  that  procedure 
ought,  as  it  seems  to  me,  to  be  administered  with 
r»ard  to  the  principlos  of  the  old  law  n^on  the 
subject.  Therefore,  where  there  on  two  joint  con- 
tractors, both  resident  within  the  jmisdiction,  I  think 
that,  jrrivxa  far  it-,  if  one  of  them  is  sued  on  a  contract 
he  would  have  a  right  to  have  the  other  made  a  00- 
deftedaat."  The  effect  of  the  Judicature  Act,  thcr^ 
foca,  was  to  alter  the  form  rather  than  the  substsnM 
of  the  law.  On  ^e  ssoond  p<nnt,  the  principle  is  Am 
same  in  contract ;  joint  covenantees  cannot  sue  in- 
dependently. The  plaintiff's  right  here  under  the 
oovenant,  irimh  was  a  single  oorwaat  mads  with 
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HioH  Court. 


Roberts  v.  Hoiaahb  asd  Othjuis. 


HtOK  OOVKT. 


I,  il  at  BMMfc  a  right  jointly  with  the  oo- 
Ihe  oovanaat  being  ori^;tiiAUy  an  entire 
eoffDHit.  fhe  oanae  of  action  n^er  it  to  the  preaent 

i>v.riwit»^^  ninst  bo  joint,  and,  as  was  hiid  cfown  in 
I  •I'll  V.  AddenbriHikr,  -I  <J.  B,  197,  by  Lonl  Dcniuan  at 
pi  207,  they  must  all  sue.  The  dofendaiit^  here,  tbere- 
kn,  took  the  right  ooune  in  applying  to  have  the 
adkm  atayed  nntU  joinder  of  the  other  neoeoeary 
pirtitt,  the  proper  way  of  prooeoding  after  the 
abolidon  of  pleas  in  abatement. 

8.  T.  Emm,  for  the  plaintiff,  was  requested  by  the 
aiart  to  direct  his  argumont  tn  tlu'  sfcDiid  point. 
— Hcce  the  entire  rt  version  is  divided  amount  several 
pcnou,  each  po^^i  s^ing  a  distinct  interest  uilitopar> 
tiealw  portioa.  Eaoh  of  them  hae,  therafoni  a  Mpa* 
nie  nght  of  aotion  for  any  hcaaoh  of  a  ooTenant 
nmuing  with  the  hiiid  which  allaoli  the  valuo  of  the 
aitin^  revorsioii.  In  Murtiu  v.  Crompe,  1  Lorti  Uaym. 
34'),  Holt,  C.J.,  at  p.  ;JU,  said  that  if  there  were  two 
tmnLs  in  coiamon  uf  a  reversion  expectant  on  a 
ktse  fur  years  on  which  a  rant  is  roeorvod,  they  may 

C'  u  ia  debt  for  tha  rent,  or  sever,  and  the  one  may 
te  an  action  for  the  moiety  of  £20  rent,  but  not 
for £10.  and  so  it  has  bot-n  adju  l^':  *]."  Thut  'h'  tmn 
■U quoted  with  approval  in  the  jml^incnt  oi  Tindal, 
CJ.,  in  Simpson  v.  Cluylun,  i  Biug.  N.  C.  7')H,  at  p. 
781,  in  which  it  was  said  that  the  utmost  that  had 
hm  established  was  not  that  tenants  in  oommon 
■lat  join,  but  that  they  might,  in  an  action  of 
tOlSOant.  That  was  the  <Iecision  Kitrhen  and  Kni'/ht 
l.BlKkli.  1  L.-v.  lOi).  the  effect  of  which  was.  as  was 
pointed  yut  in  the  judgments  iu  ThvmjMOH  v.  Uakrtvill, 
14  W.  K.  11,  that  tenants  in  common  might  join  or 
at  their  election  when  tlm  aevannoB  of  the 
ia  after  the  demiae.   That  affords  the  dis- 


tween  the  ] (rrsent  clise  and  one  whore  all  the 
tomts  in  couimon  join  in  a  demise  ;  lu  t  lie  latter  case, 
in  ;in  Hctiuu  ou  a  covenant  to  repair,  they  must  all  join. 
iHesJjodteU  Ackr;yd  v.  liri'j;i»,  14  W.  li.  Jo.]  By 
tts  JaJiflataiC  Act  a  plaintiff  to  be  joined  must  have 
gnaa  hia  qonaeBt  in  writing*  and  the  effect  of  the 
dilmdaata*  oonteulioD  wooIoDe  that  a  single  one  of 
(tvvriil  co-u-nants  might  arbitrarily  lefnaa  to  join, 
uid  su  pr«-veut  the  action. 

He  also  cit«d  .htdmn  T.  Ktu^t  ^  K  T.  X.  8. 962, 
33  W.  K,  Dig.  1(«). 

Oirfr,  in  ri'jily. 

Wills,  J. — The  first  question  which  we  have  to 
decide  in  this  cam  is  whether  one  tenant  in  common 
cm  sue  for  a  tort  withont  joining  hia  oo-tanants  as 
pUnMh.  Now  the  aathoritiea  enabliah  that  aac^  an 
■Ctioo  can  be  maintaitied ;  the  only  objection  which 
coald  be  taken  to  it  foruierly  was  by  a  plea  in  abat«- 
nait,  a  course  which  is  nut  now  allowed,  the  only  thing 
(Ming  with  the  matter  now  being  the  order  of  court 
which  regulates  the  staying  of  aotibm.  But  it  can- 
aot  be  that  where  one  tenant  in  oommon  refuses  to  be 
joined  as  plaintiff  in  snch  an  action  that  that  can  be 
•  btal  objection  ;  it  may  possibly  be  a  ground  for 
*tejiog  the  action,  but  that  is  a  question  for  the  dis- 
action  of  the  judge  at  chambers. 

nun  we  have  to  oouidar  whether  one  tenant  in 
vmmtm  oaa  main  twin  an  aotion  of  oovenant  withont 
joiinBg  bis  oo-tanants  aa  plaintiffs.  On  thnt  point  I 
mvebeen con'nnoed  by theable argumuut oi  Mr.  Evans. 

real  question  is  not,  as  he  points  out,  whether 
» vt  ral  joint  c<jvenaiiteuii  can  sue  independently ;  it 
il  ^uite  clear  that  they  cannot  maintain  such  an 
Mtion.  Xhe  qoeation  here,  which  is  quite  distinot,  is 
vhatter,  where  an  owner  demisea,  and — ^the  oovenant 
rarming  with  the  land — afterwards  parts  with  the  de- 
mise to  six  co-tenants,  one  of  those  co-tenants  can  sue 
»;  #baUiflr,  in  fMl|  it  IS  stiU  one  joint  ooveoMit, 


or  whether  there  are  six  difftmrt  dovenanta.  Now  I 
think  each  of  them«  holding  a  separate  interest  and 
having  an  undivided  aizth  part,  they  haoome  riz 

several  co  -  covenantees,  and  may  maintain  six 
separate  actions.  In  Piatt  on  Coveuantd,  p.  IJO,  it 
is  stated  that  "  where  the  contract  is  entereil  into 
with  the  covenantees  jointly,  and  the  estate  Uiken  by 
them  is  sevwal,  they  may  at  their  option  sue  jointly 
or  severally:  jointly  in  respect  of  the  joint  oon> 
tract,  severally  in  respect  of  the  interest.  And  if 
there  are  three  covenantees  taking  distim  t  interests, 
two  of  them  may  support  an  action  without  joining 
the  third,  though  living." 

Now  that  shows  that  when  by  any  oiroumstanoes 
there  are  separate  inlerssts  there  are  separate  eovo- 
naats.  N'o  question  of  joint  covenant  arises  in  this 
case,  and  I  need  not  go  through  the  cases  ciied  by 
Mr.  Evans,  but  I  will  refer  to  one  or  two  which  Mr. 
Gore  cited  as  making  the  other  way.  The  case  of 
Folrtj  v.  AdtUiibntuke  seems  to  me  to  decide  that  when 
the  original  oovenant  was  jomt  nothing  oaa  make 
that  a  sepante  oovenant  with  A.  and  B.,  or  theb 
executors  or  n'presontativcs.  I  do  not  see  anything 
in  the  judgnjont  of  the  court  in  that  cu  ie  t4)  indicate 
that  wuere  there  are  assignees  iu  common  of  property 
originally  held  by  one,  a  oovenant  which  enures  to 
th&  bencAt  does  not  beomne  a  bundle  of  s^Mvate 
covenants. 

The  same  observation  applies  to  the  case  of  Thom/i- 
fiiii  V.  IlnktiniU,  the  covenant  there,  beiiiit?  always 
joint,  remained  joint.  Under  these  circumstances, 
therefore,  I  think  that  the  plaintiff  is  entltlfld  to  our 
judgment,  and  to  maintain  his  aotion. 

CRABUBB,  .T.  I  atii  of  the  same  njiinion.  I  have 
had  some  doubt  (Ui  the  last  poutt,  but  in  the  result  I 
have  arrited  at  tbo  same  oomdnsion  as  my  brother 

WiUa. 

In  the  flrrt  plaoe,  I  think  it  is  clear  that  one 
tenant  in  oonunonean  maintain  an  action  in  tort.  It 
was  said  tn  arf^ument  that  although  the  old  plea  in 

abatement  was  abolishe*!,  nevertheless  the  ciwes  of 
PilUy  V.  Ili/liiii'iiiit  and  WiUon,  Sdm,  <t  <'<>.  v.  //«/- 
carrrs  Jlnmk  ^Htuin^liii'  Co.  established  that  the  judge 
at  ohauibers  ought  to  stay  the  aotion  upon  the  same 
grounds  as  would  have  supported  that  plea.  I  can- 
not agree.  I  think  that  is  an  entire  niisocnoeption  of 
what  the  effect  of  those  cases  was.  We  merely 
(le('iiled  in  the  case  of  I'llhij  v.  /{olnn^nu  that  in  an 
apphcation  under  urd.  lU,  r.  11,  where  an  action  was 
brought  against  one  only  of  several  joint  contractorB» 
he  was  entitled  as  of  ri^pit  to  have  his  oo-contiaetors 
joined  as  defendants,  and  the  sabsequent  ease  of 

\Vi!ic)i  V.  I'.nharres  Hnxik  Slmin-hijt  f'n.  carried  the 
principle  no  further.  The  Court  of  Apjuuil  then 
decided  that  as  a  rule  the  conrt  in  its  discretion  would 
apply  the  same  principle  as  would  have  supported,  or 
otherwise,  a  plea  in  abatement  before  the  Judicature 
Act,  when  it  was  sought  to  join  a  defendant.  Now 
the  case  is  quite  a  different  one  here,  where  it  is 
sought  to  join  six  plaintiffs,  the  consent  of  every  one 
of  whom  must  tirst  be  obtained.  Whether  that  ought 
or  ought  not  to  be  done  must  in  emy  similar  ease  bs 
entir^y  a  question  of  disoretion. 

On  the  other  point  the  argument  of  Mr.  Brans 
has  removed  my  doubts.  It  is  true  (hat  where  there 
are  six  joint  contractors  they  must  all  sue,  and  if 
they  do  not  there  would  bo  a  iionsiut,  because  the 
proof  would  show  a  variance  with  the  writ.  But 
that  does  not  apply  here,  because  the  covenant  waa 
with  Humphreys,  who  is  dead,  and  under  his  will  six 
persons  became  entitled  tn  thn  VnHIt  of  it.  They 

iMch  have  a  8<'[>arate  title  and  «>  j»arate  interests,  and 
I  am  Uierefore  of  opinion  that  each  of  them  is 
entitled  to  majntain  an  action  alona  under  tha 
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oovenant,  and  that  our  judgment  on  tb«M  poinU 
murtbeiafwnmrof  tbepuiMiff. 

Judgment  for  the  pUunt^» 

Solicitors  for  the  plaintiff,  I.Ioyd  Oeorgr  .t-  Gr>-r;fr. 

Solicitors  for  the  defendauta,  Sajfery,  JluutUy,  ct 
Batt  for  Brtetet  Jonm,  A  CWmoh. 


Q.  B.  Div.  , 
(Lord  Coleridge,  O.J..  |  Fab.  2. 

and  OaTe.  J.)  ) 

Bun  «.  Plvicbtbad  Boavo  ov  Wobu.  (a.) 

MetroptHit — }fetroj>olia  Local  Mana<j'  ui'  ut  AH,  1862  (25 
A  26  Viet,  c.  102).  «.  75—"  iiuUdittg,  atruetun,  or 
tncHm** — Rmndmy  wail  or  fame — ForuourU  or 


SteUcn  75  «/the  Metropolu  Management  Ad,  1862.  is 
not  iiilmded,  wtdtr  fA*  emdiUmu  tptcifitd  in  the  $eetion, 
toprwent  an  owner  from  erecting  tueh  a  wall  or  fence  a« 
would  he  a  reatonable  aacerUiinmetit  of,  and  pnitecliou  to, 
his  )'ti/ ;  and  it  tnnst  he  left  to  (If  ijii  'l    iisr  and 

diacrelion  if  the  magittrate  to  #av  in  fich  rai'  ><':.'lh>r  a 
wM  or  fence  it  »o,  or  whether,  hy  not  being  Imiim  iido 
confined  to  that  obf'ect,  it  beeumea  a  "  building,  ttructure, 
or  endUm  **  within  the  nmning  of  the  tedien. 

Appeal  by  way  of  special  caae  from  an  order  of  a 
matrapditan  police  magiatmte  directing  the  demoli- 
tion of  a  wall  CD  the  ground  that  it  waa  an  infringe- 
ment of  section  75  of  the  Metn^polia  Local  Manage- 
ment Act  (25  &  2(i  Vict.  c.  102). 

The  appellant  owned  certain  land  fronting  a  street 
within  the  diatiiot  of  the  rmoodent  boud,  upon 
wbibh  be  bad  areoted  a  bouse  whieb  was  in  line  witii 
the  general  building  lino  of  the  street,  luid  was  distuiit 
50  feet  from  the  highway.  Between  the  house  «ud 
the  stret^t  there  was  a  vacant  sj>ace  of  f^round  which 
belonged  to  tha  appellant.  Between  this  space  and 
an  adjoining  vacant  plot  the  appellant  erected  a  wall 
13  feet  high,  ptoiaoting  20  leet  towatda  the  roadway, 
and  attumed  to  the  bouse  at  one  end. 

An  order  wtia  niiide  by  a  magistrate  for  the  demoli- 
tion of  this  wall  ou  the  ground  thiit,  b(>ing  attached 
to  the  house,  it  was  part  of  a  *'  building,"  and  thero- 
fcne  an  infringement  of  the  75th  aeotiou  of  the  Act 
abore  mentioned. 

The  order,  being  confirmed  on  appflol  hf  a  divi- 
sional court,  was  carried  out. 

The  ap[)clLiiit  tlii.Tfiijiim  <'rf<;ti''l  a  si'cond  wiill  upon 
the  aaiiu^  footings,  and  projecting  tht;  sjime  di.ttunce, 
hot  not  more  than  7  feet  8  inches  in  height,  and 
aopsnited  irom  the  wall  of  the  house  by  a  gap  of  7 
inohes  in  width. 

A  further  summons  was  taken  out  against  the 
appellant,  and  the  magistrate,  being  of  opinion  that 
the  wall  was  a  "  building,  structure,  or  erection," 
within  the  meaning  of  the  above  section,  which  pro- 
jected beyond  the  general  line  of  bnOdiogs,  made  an 
order  for  demolition,  subject  to  a  case  stated  for  the 
opinion  of  the  court,  which  now  came  on  to  be 
argued. 

Section  75  of  the  MetropoHK  Ix>cal  Management 
Act  (25  &  26  Vict.  c.  102),  after  repealing  section 
143  ol  18  &  19  Viot.  c  i20  and  section  liO  of  7 
Qeo.  4.  0. 143.  enacts  that  In  U«n  ^lersof  **no  build- 
ing, striicturo,  or  erection  .sh;ill,  witlinnt  the  consout 
in  writing  of  the  Metropohttui  Board  of  \S  orka,  be 
cnotad  bey<md  the  genual  line  of  buildings  in  any 

(n.)  npported  by  Jonx  P.  MsLLOB,  Bsq.,  VonUtvt' 
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street,  place,  or  row  of  houses  in  which  the  same  ii 
sttoatc  in  case  the  distanoe  of  such  line  of  boildinga 
from  the  highway  does  not  exceed  50  feet,  or  witbiu 
50  f  -et  uf  tlie  highway  when  the  distance  of  the  line 
of  buildings  therefrom  amounts  to  or  exceeds  50  feet, 
notwithstanding  there  being  gardens  or  vnciuit 
■panes  between  the  line  of  buildings  and  the  high- 
way, such  general  line  of  buildings  to  be  decided  by 
the  superintending  aidiitect  to  fbe  Metropolitsa 
Board  of  Works  for  the  time  being,  and  incasesnj 
builtbng,  structure,  or  enc-tion  be  eri>cted,  or  be 
begun  to  be  erected  or  rjiised,  without  such  consent 
or  contrary  to  the  terms  and  conditions  on  which  the 
same  may  have  been  granted,  it  shall  be  lawful  for 
the  vestry  of  the  paxi^  or  the  boaadof  wodnfortbs 
district  in  which  such  bnilding  or  etwtion  il  sitaste 
tt)  cause  to  be  made  complaint  thereof  befocS  a  justice 
of  tlie  peace,  who  shall  thereupon  issue  a  sammout. 
Ao." ;  and  the  section  further  provides  that  au  jri»-r 
may  be  made  by  such  jnstioe  of  the  peue  tht 
owner,  or  occupier,  or  bniUer,  fto.,  diieobng  ths 
demolition  of  any  sueh  building  or  erection,  or  to 
nmch  of  it  as  is  beyoml  the  general  line  so  fixed  si 
aforesaid,  \'c. 

Section  5)8  of  the  same  Act,  after  providing  m  effect 
that  no  existing  road  shall  bo  hereafter  laid  oat  for 
building  as  a  street  Tmlrti  widened  to  the  fall  vidtli 
of  forty  feet,  and  fbr  the  mode  in  wbiob  ndi  width 
iH  to  be  measured,  continues:  "  But  wbavs  forecouru 
or  other  spaces  are  intended  to  be  left  in  front  of  tb*- 
houses  or  buildings,  then  the  width  shall  be  measar«(i 
up  to  the  fenoe  or  boundary  dividing,  or  intended  to 
divide  snob  fonoourts  or  ipooea  mm  tin  psUie 
way,"  &C. 

//.  Cnnninghnm  din,,  for  the  appeUant. — It  was  no; 
contemplateii  by  the  Legislature  tnat  ft  mere  booadanr 
WftU  should  be  a  building,  stnieturB.  or  enoiaonwithia 
fbe  meaning  of  section  79.   Tbat  seotion  itself  tsien 

to  "  ganb  US,"  and  the  clear  inference,  therefore,  is 
that  it  contemrilated  their  being  enclosed,  and  not 
left  unproU«ct«l.  Section  98  of  the  same  Act,  mon  - 
over,  expressly  recognize*  the  existence  of  sndi 
boondftry  fences,  as  does  also  the  amending  Act  of 
1878  (41  ft  42  Viot  c  32).  s.  6.  Several  of  the  pi»- 
perticfl  in  this  road  are  divided  by  walls  serai  fsit 
nigli,  !inil  if  this  wall  lie  helil  1o  be  a  "  building,"  tluri 
it  follows  tliat  a  merely  divisional  wall  will  be  ei^utl  y 
a  "building."  In  ('lark  v.  Vestry  of  St.  /'u .  • 
34  J.  P.  181,  it  was  decided  that  there  was  no  power 
to  order  tiieredfioliOD  of  tiie  bd^bt  of  a  wslL  The 
result,  therefore,  is  that  no  divisional  wall  could  be 
erected  beyond  the  building'  line,  and  the  property 
of  ()wner8  in  front  of  their  liouses  would  lie  unpro- 
t^'cted  from  the  public.  This  case  is  not  precluded  bj 
the  decision  as  to  the  former  wall,  as  there  is  now  no 
finding  that  the  wall  ia  part  of  a  building,  wUeh  wm 
the  case  there. 

forman,  for  the  respondents. — This  wall  is  ptOlhjr 
cally  identical  with  that  ordered  to  be  demolished  B 
the  previous  case,  which  should  ©over  the  pw™Ji 
one.  The  Acts  providing  that  no  "  building  "  should; 
be  erected  beyond  the  building  line  were  repesledjj 
the  new  Act,  therefore,  must  have  been  intended  toj 
embrace  something  niore  than  that.  "  Erectien 
a  verj'  broad  term,  and  in  Aflaim  v.  Bn>inlt>j  /  'H 
Hoard,  37  J.  P.  662,  a  wooden  fenoe  three  feet  si 
inches  high  waa  held  to  be  an  "araolkn"  within  i 

bye-law.    In  Clnrk  v.  r-  i/rv  -/  Pancraa^ 
the  dirliun  of  the  Lord  Chief  Justice,  the 
nevertheless  allowed  to  stand.     The  right  ci 
appellant  to  erect  a  fence  ou  his  boondaiy  is 
diluted,  but  it  must  not  be  one  in  tfao  l 
"  building,  structure,  or  erection." 
Lord  CoiiSRlPOE,  C.J,— This  is  an  eiubarrassiii| 
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Okse,  becansowo  hftTO  to  decide  tho  moaning  nf  i\  wido 
term  in  the  Act  of  Parliament.  It  is  exceedingly 
difiealt  to  mj  that  anythitis  built  between  two 
idjoiiiiiiff]iroiNrtiee  ia  not  m  "  bnildingt  •trodnm,  or 
cnetion/'  Bnt  I  fUnle  tint  thie  wall,  aa  aacertaiiieil 
br  the  iii.'ij^i^f  nitn,  bj' the  photograpbs,  and  by  the 
piitiisi,  is  witliiii  flu-  section,  and,  therefore,  that  the 
magistrate  was  right  in  saying  whiit  I  am  not  pre- 
(lare-d  to  say,  tliat  every  posHiUe  atruoture  by  which  a 
msn  marks  oif  Ua  fvoperty  froaa  Ua  neighbours',  and 
iriiich  limply  ascert&ins  his  own  property,  having 
that  and  that  only  for  its  object,  would  be  a  "  bnOd- 
infr,  xtiiirtiirp,  or  crcctiftn  "  within  tlit'  iiioaiiiii;^  of 
that  section.  I  have  shown  .'ind  I  feel  a  cuiiiinvriitivo 
sbeence  of  tendeRMSS  for  private  property  in  relation 
to  atraets,  for  a  man  who  haa  auch  nroperty  haa  it 
Imwenaely  improved  in  valve,  and  alf  aorta  of  oon- 
Ttmiencea  given  to  him.  That  fact  justifirs  Parlia- 
mi  ut  and  L'£)urts  of  law,  in  niy  opinion,  in  iK-lng  loss 
^■  ni]iulou8ly  t^'iiilpr  towards  it.  Hut  that  must  not, 
on  tbf  other  hand,  be  pushed  too  far,  and,  therefore, 
I  shrink  from  nying  just  how  far  it  is  within  tho 
iaiantian  of  the  Aol  to  intactoo  in  xtgud  to  this 
aatter.  It  mvat,  in  eseh  oaae.  be  left  to  the  good 
smv  of  the  raagistraff  to  Hay  wlu'tln  r  mui  Ii  n  struc- 
ture is  a  rr-iisonablo  ascfrtaiiinifnt  of  tht;  owner'M  pro- 
pertj-. 

Now,  I  cannot  aee  that  this  ia  a  atmotoie  aimply 
and  solely  for  that  pwpoae,  and  I  am  of  opinion 
therefore  that  the  magMtaoto'a  dedrionwM  right,  and 

mutt  be  aflirmed. 

Cavk,  J. — I  am  of  tho  same  opinion.  I  OHUlot 
think  that  section  7S  ia  intandad  to  provenfc  n  man 
patting  up  a  reaaomAle  garden  wall  to  protect  hia 

[•roperty.  Tho  objoct  of  it  is  to  prosn-vc  the  uni- 
formity of  a  line  of  houses ;  for  in  a  new  street  people 
often  desire  to  have  their  houses  sot  back  to 


soooyanoe  from  paasengors  and  other  things. 
U,  tliarefan,  ue  intention  of  the  aeotinn  were  to 


.  naaonable  walls,  juat  see  what  tho  con- 
MqtMnoea  would  be.  A  man  who  had  deprived  hini- 
lif  If  of  the  itdvantages  of  part  of  his  bind,  and  set  his 
house  back  to  the  fifty  f'-et,  would,  if  no  wall  were 
allowed,  l»-  liriM"  to  having  people  oonung  all  OT«r 
Ua  gnmnd  and  light  up  to  £w  windowa. 
It  aeama  to  me,  tfierefore,  that  to  aay  that  for  fifty 

a  man  cannot  protect  hiinself  in  a  reasmiablc  way 
is  quite  unwarranted  by  the  Act,  but  what  a  man 
I'les  to  reasonably  prevent  the  public  walking  over 
his  property  is  not  forbiddeu  ;  the  object,  us  I  have 


Here  the  magistriite  lias  found  that  this  thing  in 
question  is  a  "building,  structure,  or  erection,"  and 
I  agree,  and  I  think  it  quite  clear  that  the  reasonable 
protection  of  his  property  waa  not  the  object  of  the 
owner  in  patting  it  np.  He  aeema  first  to  have  tried 
to  see  how  high  and  mighty  a  thing  he  could  erect, 
sad  I  cannot  say  that  I  think  that  the  present  one  is 
ih'jna  fi'f'  boundary  wall  or  fence.  Thil  appeal 
therefore,  be  diamissed,  with  costs. 

Jfjpaol  ditmiaud  ;  faiae  to  appeal  rr/iued. 

flolidtoira  for  the  i^tpellanta,  Otrmd  S  Slwppee, 

SoKoiton  for  the  raapondenta,  O,  Whale, 


Htmti  oC  appeal. 


April  24;  May  16. 


Prom  Q.  B.  Div.  \ 
(I.<ird  E.sher,  M.lt.,  and  Lopes  i 
and  A.  L.  Smith,  L.J  J.)  > 
[and  Q.  B.  Div.]  \ 
(Hawkina  and  Cave,  JJ.)  / 

SUAW  V.  BXCKITT. 

(FonnFRAOT  BmnBOii  Piw'jioh.)  (o.) 

Parliament — Ehdion  peUHoilr-'Ammdmfnt — Jurisdic- 
tion to  grant  leaif  to  amend— Judm  not  upon  the  rota 
—Rule*  of  Court— Vurrupt  and  Ithgol  Pradieet  Ad, 
1883  (46  .fe  47  Vict.  c.  51),  ss.  40,  od—I'arlinmtntaru 
EUctiona  Ad,  1S68  (31  *  32  Vict.  c.  125),  s.  25— 
Parliann.  '  ir  /  n-'  fi,^  PdHion  JluUs,  1868,  r.  44— 
Praetice—Avutal— Judicature  Act,  1881  (44  &  45 
Kief,  c  MX  a.  14. 

Srrdon  40,  tnb-aectiou  2,  of  the  (Jtrruft  and  Illegal 
Pniciicea  Prevention  Act,  18B3,  provides  that  an  election 
pilitioH  may  be  amended  with  the  leave  of  the  High 
Cfurt;  and,  by  tection  56,  tub-9tdio»  I,  '*  Sultfed  to 
itiiif  rnleji  of  court,  any  jurisdietion  vested  by  this  Act  in 
(h^  Ili'jh  Ciiiirt  jntty,"  F.rce]>i  (is  (•>  crimiiinl  iiuitter$, 
"  ite  esiTciaeil  by  one  of  the  judges  for  the  tinie  being  on 
the  rota  for  the  trial  of  eiedioti  petitions,"  or  by  a  master, 
"  in  ntanntr  dirtded  by  and  ndQod  to  an  appeal  to 
the  taid  fudga."  Rule  44  of  tho  ndet  made  under  ike 
Parliametiiary  Kledions  Act,  1868,  jtrooidiu  fur  the 
hearing  of  interlocutory  matters  by  a  judge  on  the  rota 
'•  if  jfradioiA^  and  if  not,  Men  bj/  ang  jadgt  at 

rhnmbers." 

Held,  by  the  Queen's  Bench  Division,  that  the  rules 
made  under  the  Act  of  1868  do  not  apply  to  eeetion  56 
the  Aet  of  18S3,  oiuf  that  a  judge  who  m  fiof  on  iAe  rota 

for  thr  (n'til  (f  rUclion  jytitioim  /iat  »n  juri'ilidion  to 
nutke  u»  order  giving  leave  to  amend  an  tlection  petition. 
Held,  almtt  <M<  aitcA  an  order  ought  not  to  he  made  es 

parte. 

//tld,  upon  appeal,  that  the  decision  of  the  Divi- 
sional Gourt  too*  a  dedeion  upon  a  question  of  law 
within  section  !♦  of  the  Judimture  Act,  1881 — which 

proviilrs  (hat  the  t'liri^ilii  tiuu  i>/  f)ir  Ili'jh  Cimrt  in  decide 
i/iii  'itinhs  of  law,  Hfxin  appeal  or  otherwise,  under  the 
Parliaimiiianj  Elections  Ad,  IBSSt OT  oajfAtt  emending 
if,  »liali  be  final  and  eondoeive,  ladem  epedat  leave  to 
a  o/'tal  If  given  fty  the  High  Cowt—and  that,  therefore, 

II"  iipjMiil  liiij  irithont  Imr, . 

ApplioatioB  to  n>^cind  an  order  uuda  by  Qrantham, 
J.,  m  chambers,  giving  leave  to  the  petitioner  to 

amend  his  pftition  against  tlie  return  of  the  respond- 
ent as  member  of  Parliament  for  the  borough  of  I'on- 
tefnict,  upon  tho  grounds  that  tho  order  was  made 
without  juriadiction,  Grantham,  J.,  not  being  upon 
the  iota  9i  aleetton  judgea,  and  that  it  waa  mada  ex 
jxtrte. 

On  the  20th  of  March  the  statutory  return  of  the 
resj)on(h'nt  s  election  expenses  was  made. 

On  the  21st  of  March  the  petitioner  bespoke  a  copy 
of  the  return,  and  this  waa  iomished  to  nim  on  ttia 
25th  of  Maroh.  There  waa  avidenoe  that  upon  the 
24th  of  Ibndi,  the  day  upon  which  the  order  giving 
leavo  to  amend  was  made,  none  of  the  judges  upon 
the  rotii  of  election  judges  were  at  tho  Koyal  Courts 
of  Justice.  The  20th  of  March  waa  the  laat  day  of 

the  liiliiry  Sittings  of  the  OOUZt. 

The  Corrupt  and  Illegal  Pmotioaa  FrwrantiOB  Aol, 

1883,  provides  'is  follows : — 
Section  40,  sub-section  1. — "Where  an  election 

(a.)  Beported  by  T.  U.  Coluuuoun  Dill  and  W.  F. 
Bmr,  Bsqa.,  Bamater«-«t-I<aw. 
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pelitioii  qimtioiM  the  ntam  or  tbe  flMtion  upon  an 
allegation  of  an  illegal  practico,  then  notwithstand- 
inj?  anything  in  tli«  P!ir!iftm<'iit«ry  Kluutions  Act, 
1K()8,  such  petition  mny  be  |>i  i  sriitful  l>eforo  the  ex- 
piration of  fourteen  days  from  th*-  diitu  of  the  return 
and  declarations  respecting  the  election  expenses  by 
ilie  member  to  whoee  decboa  the  petition  relates  aad 
luB  eleetioti  agent.** 

Sub-section  2. — "  Any  election  {)etitiou  presented 
within  the  time  limit^nl  by  the  Parliiiiuentary  Elec- 
tions Act,  18GS,  may,  for  the  purpose  of  questioning 
the  return  or  the  eleotion  upon  an  allegation  of  an 
illegal  practice,  be  amended  with  the  leave  of  the 
High  Court  within  the  time  within  which  a  petition 

auestioning  the  return  upon  the  allegation  of  that 
legiil  practioo  can  iin  li  i-  this  section  bo  prcs(!nt«Ml." 
Section  5ti,  sab-switiou  1. — *'  Subje<  t  to  any  rules 
of  court  any  jurisdiction  vested  by  this  Act  in  the 
High  Court  may,  an  tax  as  it  reUtes  to  iudictment«  or 
otto  mimiiMl  prooeedingt,  be  egegdaed  by  any  judge 
of  the  Queen's  Bench  Division,  and  in  other  respects 
uwy  either  be  exercised  by  ono  of  the  judges  for  tlie 
time  being  on  the  rota  for  tlie  trial  of  eleittion  j^  ti- 
tions  sitting  either  in  court  nr  nt  chan.lM'rs,  or  may 
be  nxerdsod  by  »  master  of  the  Supremo  Court  of 
Judicature  in  manner  directe«l  and  subjjeot  to  an 
lipjM'al  to  the  (mid  judges." 

Sub-si  <  ti()ii  2. — ■■  Kuli-s  of  court  inny  from  time  to 
time  hi-  luiiJe,  revoked,  un<l  ;ilU'reil  for  the  ])Urj>oses 
of  this  Act  !ind  of  the  riirliumentury  Elections  Act, 
ItWW,  and  the  Acts  ameudiug  the  same  by  the  same 
autbority  by  whom  nilcs  of  court  for  procedure  and 
practioo  in  the  Suprotuo  Court  of  Judicatttre  can  for 
the  time  being  be  wade." 

Pope,  Q.C,  and  /?.  IT.  Day,  for  the  resiKjndent. — 
This  order  was  uiiide  wifliDiit  inn'siliition.  The 
power  to  auieud  iiu  eloctinu  petition  wus  «^iven  for 
the  first  time  by  section  10,  sub-section  (L'J,  of  the 
Corrupt  and  Illegal  Practices  Act,  1SS;J,  and  section 
56  of  that  Act  shows  how  the  power  is  to  be 
eoMcdscd.  Aooording  to  (bat  aeotioo,  it  is  only  an 
election  judge  wlio  has  power  to  giTe  leave  to  amend, 
but  that  provision  is  to  be  "subject  (o  any  rules." 
No  niles  have  been  made  under  the  Act  of  IHS:},  and 
the  otdy  election  rules  in  existenc^ti  are  f liose  of  1  SCiH, 
made  under  the  Parliamentary  Elections  Act  of  that 
year._  Under  that  Act  there  was  no  power  to  amend 
a  netition,  so  the  reference  in  section  50  must  be  in 
nues  to  be  made  under  that  section.  But  if  that 
section  refers  t.j  tl>e  rules  of  IHGS,  the  petitioner 
must  still,  under  rule  44,  apply  in  a  matter  of  this 
kind  to  an  election  judpe,  or  show  that  it  is  im- 
praotioable  to  do  so.  Thts  order,  even  if  the  judge 
liad  power  to  make  it,  ought  not  to  have  beoi  made 
ex  jMrte :  Budaroae  Eiedion  PditUm,  4  0*MaL  ft  E.,  p. 
116. 

Bigham,  Q.6'.,  and  IV.  Gmhatn,  for  the  petitioner. 
— Taa  leained  judge  ha4l  jurisdiction  to  make  this 
order.  The  only  rules  as  to  election  petitions  wliieh 
are  in  existence  are  the  Parliamentary  Election 
Petition  Uiiles  made  under  section  2.">  of  the  Pai  liii- 
nientary  EleuLious  Act,  ISGS,  and  they  apply  to  the 

Aut  of  1883.  Bule  44  regulates  the  prooeaure  upon 
interlocutory  matters;  suoh  matters  are  to  be  mn- 

posed  of  by  one  of  the  judges  uinm  the  rota  "if 
practicable,  and  if  not,  then  by  any  judge  at 
chambers."  lu  tho  present  case,  owing  to  the 
absence  of  judges  on  other  duties  and  tho  near 
approach  of  the  Vacation,  it  was  not  practicable  to 
inake  the  am>Iioation  to  an  election  judge  within  the 
time  presonbed — fourteen  days  from  the  date  of  the 
return   of  the   election  expenses.     Therefore,  any 

t'udge  at  chambers  had  jurisdiction  in  the  matter. 
Oatb,  J.— Is  not  section  25  of  tlm  Act  of  1868,  from 


which  the  existing  rules  derive  their  force,  impKedlr 

repnale<i  by  sooti-m  jfl.  sub-section  (2),  of  the  kci  of 
1  ss;J  r]  Tho  existing  rules  remain  in  force  until 
sui>er.sr'>led  by  new  rules  male  under  section  iW. 
sub-aection  (2).  The  rules  referred  to  in  sub-section 
(1)  of  thut  section,  subject  to  wllioh  tbs  provisions  of 
that  section  as  to  jurisdiction  are  sa^cessed  to  applf, 
most  be  the  rales  of  1868-^e  only  roles  tn  exiitssoe. 
If  the  proc '  lure  laid  down  by  s<'ction  56  i^  in 
and  is  not  atfeofed  by  any  rules,  we  shouM  h:ire 
been  absolutely  debarred  in  the  present  ctw  frtu. 
am-juding  our  prttition ;  under  that  section  odIt  » 
judge  upon  the  rota  con  g^ve  leave  to  atneod,  and  it 
was  impossible  to  make  tha  a^^Mstiou  to  Siok  a 
judge  with  the  prescribed  time^  To  prevent  sscili  u 
unjust  result  it  is  necessary  to  have  ndes  modifvinia; 
section  ofi,  sub-section  (1),  and  that  is  effected  at 
pres<mt  by  rule  4 1  of  tho  Rules  of  ISGs.  Tliere  is  no 
authority  showing  that  leave  to  amend  a  petition 
oanirat  be  made  ex  parte, 

IIawkins,  J. — I  am  of  opinion  that  the  oiler  «( 
Grantham,  j.,  must  be  rescinded.  In  this  cut  s 
I>etition  was  presented  and  an  sppUeatioD  wmasde 

for  lejive  to  amend  it  under  section  40,  sub  SSStiow{31, 
of  the  Corrupt  and  Illegal  Practices  Prevention  kd. 
IW.i.      [His   lordship  read   tho    sub-section,  ni 
continued  — ]    In  order  to  asoertiiin  how  the  jurisiic- 
tiou  to  allow  an  amendment  is  to  be  exerciaed  wt 
nnist  look  at  section  56,  and  it  is,  I  think,  agraed  Ikit 
the  word  "  may  "  in  sub-section  (I)  of  that  aeotioaii 
to  be  read  as  "  must."    In  my  judgment  the  juri*!'!^- 
ti(m  to  grant  leave  to  applicants   to  amend  thtir 
l)etitions  and  to  insert  mew  charges  must  be  cxon  i<  ii 
by  one  of  the  judges  upon  the  rota  for  the  trial  of 
efeotaon  petitaons  or       a  master  in  the  onsnf 
direcfetl  by  a  judge  upon  the  rota,  and  if  it  il 
exercised  by  a  master  there  may  be  an  appeal  tat 
judge  upon  the  rota.    I  do  not  think  thrit  tlit.'  rake 
made  under  section  2o  of  the  Parliamentary  EloctitjM 
Act,  1868,  apply  to  the  Act  of  1883.    I  am  clear  tlial 
the  rules  aUuded  to  in  section  56  are  those  to  b« 
made  under  that  section  by  the  Bale  Oomouttes.  It 
follows  that  Grantliani,  J.,  not  being  a  judge  upjn 
the  rotti  for  the  tnal  of  election  petitions,  had  nn 
jurisdiction  to  make  this  order.    But  that  is  not  nil. 
In  makiug  an  order  of  this  kind  there  ooght,  in  mj 
opinion,  to  be  an  exercise  of  discrotion.  Here  then 
lias  been  no  exercise  of  discretion  whatever.  ^  The 
other  side  was  not  even  represented  before  the  jorljje 
at  »:haiul>ers,  and  the  order  was  made  ».i  y-frT .  F^r 
those  reasons  I  think  that  the  order  of  Granlhaui,  J. 
must  be  readnded. 

Cave,  J. — am  of  the  same  opinion.  SeolianM, 
sub-section  (2),  confers  a  jurisdiction  whii  h  does  no* 
exist  under  the  Parliamentary  Elections  Act. 
and  section  56  provides  for  the  manner  in  which  tli^u 
perfectly  new  jurisdiction  is  to  be  ezeroiseA.  To  mr 
mind  it  is  quite  cleair  that  tho  *'  rules  of  conitj 
referred  to  in  sub-section  (1)  of  section  .)G  must  mtM 
Hucli  rules  as  iiiiiy  he  ma<le  under  sub-s«»ction  (2;  of 
that  section  by  the  Kule  ('ommitte>e.  No  such  rulrt 
have  been  made  by  the  Rule  Committee,  and  theiej 
fore  section  56.  suli-seotion  (1),  is  not  subject  to  sn 
rules  at  all.  The  jurisdiction  to  aHoir  ameaidaisaU 
to  a  petition  can  only  be  exercised  by  one  of  tH 
judges  nptm  tho  rota  for  electioti  petitions. 

I  am  inclineil  to  ;igrce  witti  my  brother  Tliiwkini 
that  the  judge  has  no  jMwcr  to  miiko  such  an  oni«l 
e.r  parte  ;  bnt  even  if  such  a  power  exists  it  is,  in  m\ 
opinion,  monstrous  to  make  such  an  order  with*"' 
hearing  th©  oth*»r  side.   Tho  attention  of 
J.,  was  evidently  not  directed  to  tho  provisions 
the  stfituto ;  hafl  his  attention  been  properly 
to  tliose  provisiaiis  be  would  hwr«  seen  «t  nnfle  that 
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Court  of  Aim-eal. 


it  ri.iitriiry  to  the  intoiition  of  the  Act  Uiat  aach 

gidfn*  »iiiiiild  he  lunilt-  i  r  /urtt'. 
t'^'ilrr  rtxriiiilril  ;  Inti'f  to  apptitt  rej'uted. 
The  petitioner  appt^Ied. 

Fife,  Q.r.  (.<?.  H.  Day  with  him),  took  th<»  fireKtni- 

i-v  .},j,  <  tidii  that  no  apix-al  lay. — .S«H!tion  14  of  the 
iiLcituii  Act.  IHSl*.  iiinkcs  thf  decision  of  tho 
Hisrh  (.'ourt  iijMiii  H  (jut'Stiuii  of  l;iw  arising  tmdiT 
the  Pariiaiuontary  Elections  Act,  1868,  or  any  Act 
■ncndin^  it,  final  vaitm  Imtc  to  appeal  be  given. 
Bhwm  a  decigion  iqMB  m  question  of  law — namely, 
vhedm'  a  jadge  not  on  the  rota  hafi  juriHdiction  to 
mend  a  petition  under  flic  Cnrrupt  and  Ulcf^al  I'rac- 
(ke«  Preveution  Act,  1883,  which  is  un  Act  amending 
th«  Parliamentary  BlMliofiaAek,  1868— «iid  no  appeiu 
]m  without  leave. 

Biifham,  Q.C.  {W,  (Jmham  and  Coumrd  with  him), 
for  the  petitioDer. — The  "questions  of  law"  referred 
to  in  section  14  of  the  Judioatnre  Act,  1881,  are  thoee 
'jaeations  of  law  dealt  with  in  the  Parliamentary 
EWfions  Act.  1808  -iiiiiiiely,  a  special  (iist;  sfuted 
t»-lore  the  trial  under  Hection  11,  8nl)-scction  16, 
and  a  question  of  law  reserved  at  the  triul  under 
««tion  12.  This  interlocutory  question  is  not  a 
"question  of  law"  contemplstod  hy  the  Act  of 
IN^I.  The  Corrupt  Practices  Act,  1883.  was  not  then 
in  force.  Harmon  v.  Fork,  29  W.  B.  750,  6  Q,  B.  D. 
J  i.  thoutrh  decidc-d  iMfon  til*  Jndicfttore  Aofc,  1881, 

'  •  ,«r<  out  this  view. 

/'"/»,  Q.<'.,  in  reply. — Section  14  of  the  Judicature 
t,  isM.  18  not  liuiiteil  to  questions  of  law  dealt 
with  bjr  the  Fteliamentary  Elections  Act,  1868.  It 
imltaifeed,  and  extendi  to  anj  Act  siiMiKliBg  the 
let  of  l.<)63,  and  thenfbn  indndee  the  Oorrnpi 
Pnwticfcs  Act,  1883. 

He  referred  to  Line  v.  H  arr^M,  1 «  (J.  H.  D.  ,j48,  33 
W.  R.  Dig.  81;  inunn  v.  McMuilen,  39  W.  K,  712, 
•:i891]  1  a  B.  094. 

Our.  adv,  vuU* 

Mmj  16.— Lord  EasER,  M.R.— Thia  is  an  appeal 
from  a  deeinon  of  two  judges,  who  are  on  the  rota 

f'lr  the  trial  of  dccfion  pi  titions.  011  tlic  ijucstinn 
"h^-ther  an  orcU-r  with  icgiini  to  un  <'Icction  petition 
j-iv1f  by  Graiithani,  J.,  wlio  is  not  on  the  rotii  for  tlie 
trml  of  ektttion  petitions,  was  right.    Om^  objection 
'.o  the  order  was  that  the  learned  judge,  not  being  on 
the  rota,  had  no  jurisdiction  to  make  such  an  order. 
Another  objection  was  that  it  was  made  er  jmrte  ;  but 
it  api{>earH  to  me  that  that  does  not  Viecouit.' niat<.>rial 
here,  because  it  is  clear  that  the  two  jmlj^es  had 
jnriadiotion  to  determine  whether  anythin;^  which  had 
been  done  with  regard  to  the  conduct  of  an  election 
petition  was  right  or  wrong.   Th^  have  come  to  a 
d'^cision  on  that  matter,  and  the  question  is  whether 
there  w  an  appeal  to  this  court.    Section  14  of  th" 
•I iidicjitute  Act.  IXM,  say.s  that  tlu  rc  slmll  he  no  .'ijt- 
without  leave  Irom  a  decinion  of  the  Ui^^h  Court 
of  Justice  on  a  question  of  law  arising  under  the 
Parliamentary  Elections  Act,  1868,  or  anj  Act  amend- 
mg  tka  mam ;  and  in  thia  cue  no  laave  was  given, 
li  Is  admitted  that  if  tiia  woids  of  thb  aeotioii  are 

•  .S«tion  14  of  the  Judical ure  Act,  I^M  "The 
joriadiction  of  the  High  Court  of  Justice  to  decide 
foealiailB  of  law  u^on  appeal  or  otherwise,  under 
.  .  .  .  the  I'arliamentary  Elections  Act,  1888, 
•  ...  or  any  Act  amandfag  the  lame,  shall 
h-Ticefortb  Im?  final  and  conclusive  unloss  ill  any  cuso 
It  xhall  seem  tit  to  her  Majesty's  High  Court  to  givo 
?-j*-cial  leave  to  apfteal  therctrL>iii  to  her  ^lajesty's 

Coort  of  Appeal,  whose  decision  iu  such  case  shall 


reiul  in  th-dr  ordinary  Henfu;,  they  are  laise  eui>u)^h  to 
include  thia  casa.  But  it  has  been  arguw  that,  look- 
ing at  certain  proTlsions  of  the  Pnrlmmontary  Elec- 
tions A(  f,  ISCS.  we  ought  to  put  a  limited  meiining 
on  the  wonls  of  (liis  »iH;tioii.  1  think  that  the  argu- 
ment which  li  IS  thus  bean  atldressed  t*)  us  is  not 
enough  to  induce  tu  to  oonsiruo  the  section  otherwiso 
than  in  accordance  with  the  ovdinary  nte  of  langnaga. 
Therefore  the  Motion  iadndoa  this  oaae,  kbA  toeia  ia 
no  a])pcal. 

hovES,  L. J.,  read  tho  following  judgment: — This 
is  an  araieal  from  the  order  of  the  Divisional  CSonrt 
reeoinding  an  order  made  by  Ch«ntham,  J.,  at 

chiiTiilMTS,  which  gave  leuvc  fi>  umend  tho  ]ie(i1ir)u 
presentetl  against  tlie  sacce.sHt'iil  umdidate  at  the  last 
election  for  the  Ixinju^ih  of  I'ontefract.  Since  tho 
filing  of  the  petition  tho  reaipoudeut  and  his  agent 
I  had  made  a  return  of  election  expenses,  and  tho  ]iet!- 
j  tioner  applied  /»irfe  to  Grantham,  J.  (who  was  not 
on  the  rota  of  the  judges  for  tho  trial  of  election 
IK'titions),  at  chambers  for  leave  to  amend  the  jictttinn 
under  section  40,  8ub-8e<!tion  2,  of  the  Corrujit  and 
Illegal  Practices  Prevention  Act,  1883.  by  adding 
charges  founded  upon  that  return,  and  Clraatham,  J., 
gave  leave.  The  Divisional  Omirt  (consisting  of 
Hawkins,  J.,  and  Cave.  J.,  both  judges  nji  the  rota 
for  tho  trial  of  election  j»ctitions}  rescinded  this  order, 
upon  the  pround  thut  a  judge  not  on  the  rota  had  no 
jurisdiction  to  make  the  order,  and  also  upon  tiie 
gnwnd  that  the  order  ought  not  to  have  heen  made 
ex  narU.  The  petttioner  appealed  to  this  court,  and  a 
preliminary  objeittion  was  taken  that  no  appeal  lay, 
upon  the  gromul  that  section  M  of  the  .Judicature 
Act,  1881,  prevented  an  ajjpeal.  That  section  pro- 
vides that  the  juri.sdiction  of  tho  High  Court  of  Jus- 
tice to  deoide  questions  of  law  upon  appeal  or  other- 
wise under  the  FlarHamentaiy  Elections  Act,  1868, 
or  any  Act  amending  the  same,  shall  be  final  and  oon- 
^  elusive  unless  tho  High  Court  gives  leave  to  appeal  to 
the  Court  of  AppeaJ.  Leave  to  appeal  in  uia  oaae 
was  refused. 

Was  the  TKjint  decidetl  by  the  High  Court  a 
queatlon  of  law?  The  High  Court  decided  that 
Orantham.  J.,  not  being  a  judge  on  the  rota  for 

the  trial  of  election  petitions,  had  no  jurisdiction 
to  {j^ve  leave  to  amenil  the  jM-tition.  Tliis  ilejiemltNl 
on  th«-  construction  <if  certain  .Vets  of  Parliament,  and 
was,  in  my  opinion,  a  question  of  law.  But  it  was 
urged  it  was  not  a  question  of  law  within  the  mean- 
ing of  section  14  of  the  Judicature  Act,  1881.  It 
was  mid  that  the  questions  of  law "  refermd  to 
in  that  section  were  questions  of  law  dealt  with  in  the 
Parliamentary  Elections  Act,  1808,  such  as  a  special 
ctise  stateil  before  the  trial,  or  a  question  of  law 
reserved  at  the  trial,  and  that  this  interlocutory  quae- 
tton  of  law  as  to  the  power  to  amend  a  petition  was 
not  a  ({uestion  contemplated  by  section  14  of  the 
Judicature  Act,  1881.  But  the  words  of  section  14 
i;re  after  enumerating  <  i  rtain  .\cts,  including  the 
I'lirlianu'iitary  Klectionn  A<!t,  istiij — "or  any  of  the 
said  .\cts  or  any  Act  ameniiing  the  same  reapeotively." 
The  Corrupt  Practices  Act,  Iss.'S,  was  an  Act  amend- 
ing the  Act  of  1868,  and  the  jkjwct  of  a  ju<lge  to  givo 
leave  to  juaf-ml  under  section  H'  of  the  Act  of  1883  is 
a  question  of  law.  The  preliiuiuary  objection  there- 
fore auooeeda,  and  the  appeal  must  be  djamiaaed. 

A.  L.  Smith,  L.J.,  read  the  following  judgment:— 
In  this  case  Orantham,  J.,  sitting  at  ubambers, 
he  not  at  the  time  being  on  the  roto  of  election 
judges,  made  an  order  amending  an  election  petition 
tiled  against  the  sitting  member  for  the  borough  of 
Pontefract,  and  in  so  doing  acte<l  under  section  40  of 
tho  Corrupt  and  Illegal  Practices  Act,  1883.  This 
ofder  was  taken  by  way  of  i^ppal  to  the  Divisional 
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Oonrti  OOnBisting  of  two  judges  upon  the  rota,  where 
it  wsi  argaed  that  Grantham,  J.,  had  no  jum- 
diction  to  tuako  the  order.  The  Divisional  Court 
hold  this  to  be  so,  iind  against  this  judgment  the 
present  appeal  is  brought.  That  this  was  a  question 
of  law  I  cannot  doubt.  It  was  attempted  to  be  argued 
befora  us  that  amanding  a  petition  is  merely  a  aoatter 
of  dimmtion  and  not  oT  law,  but  tha  point  awued  in 
the  Divisicntil  Court  was  not  whether  the  juogo  had 
pruiH>rly  exercised  his  discretion,  but  whether  he  hud 
any  jurisdiction  to  exercise  any  discretion  at  all,  or, 
in  other  wotda,  whether  he  was  the  right  judge  to 
makatlia  order;  and  the  oonrt  held  that  be  inw  not. 
This  being  so,  the  point  now  to  bo  detennine<l  is 
whether  tnis  is  a  <juf8tiun  of  hiw  within  the  mean- 
ing of  HiHition  11  of  the  Judicature  Act,  IHSI  ; 
for,  if  it  is,  there  is  no  appeal  to  tbie  oourt  except 
by  leave.  Section  14  leoda  as  foiUowB  :  —  [The 
T/>rd  Justice  read  the  section,  find  proceeded  :  -] 
It  wtis  iirguwi  by  Mr.  nighani,  for  the  resjHjmlent. 
tliiit  the  (juestions  of  law  nu  ntioiit'il  in  Kvc-tion  1}  of 
tlic  Judicature  Act,  ISHI,  wen»  liniiti^d  to  tliowi  which 
\v(-r<-  speciticiiUy  mentioned  in  the  Parliamentary 
Elect  ions  Act,  18438,  such  as  in  section  11,  sub-section 
Hi,  and  in  section  12;  but  it  must  be  remarked  that 
section  14  of  tli<'  Juiiicuturc  Act,  ISSl,  enilirMCOS 
questions  of  law  arising  not  only  under  the  I'arlia- 
nMatary  Eleotions  Act,  1868,  but  any  Act  amendin-r 
the  same.  No  one  can  say  that  the  Act  of  IH83  does 
not  amend  the  Act  of  1868 :  for  mstance,  I  may  take 
Rpctiitn  43  of  the  Act  of  iSftS,  whereby  a  ciindidat*' 
found  by  the  rejiort  of  a  judge  upon  an  eloction 
petition  guilty  of  bribery  shall  be  inoapaUeof  8ittiu<r 
in  the  UoMse  of  Commons  during  the  seven  years  next 
after  the  date  of  bis  being  fornid  guilty,  whereas,  by 
scctioTi  1  of  the  A(;tnf  lSS,'!,hi'  is  iticjipacitntod  for  ever 
fmni  h.  11  if^ elected  fur  thecciuiity  nr  borouf^li  in  which  he 
has  been  found  guilty.  It  will  b<'  sem  that  it  is  njM  ii 
a  question  of  law  arising  under  the  Act  of  IWi,  which 
amends  the  Act  of  1868,  that  the  present  point  now 
arises,  and  consequently,  in  my  jiingment,  there  is  no 
Rpj>enl  except  upon  sjiccial  leave.  T\w  case  of  I/aniuni 
V.  I'lirh;  in  the  year  ISStt,  was  decided  ujkju  iin  Act 
which  enacted  that  the  decision  of  the  Court  of 
Common  Flsos  should  be  final  when  it  guve  iu  decision 
npon  a  s]H  ci(il  case ;  and  it  was  there  held  that  there 
was  an  ai  i  eal  upon  a  decision  on  an  interlocutory 
iiifitfi  r  nut  raiseil  by  sj>eciul  I'use ;  hut  tliis  ■Iccision 
watt  before  the  Act  of  1881,  which  make:,  the  decision 
of  the  Divisional  Court  final  upon  queetious  of  law, 
no  matter  how  rsised,  eauwpt  special  leave  be  givan  to 


uppeal.  The  oases  of  £tm>T.  Tftirmtand  Vnwtn  v. 

M'Mii/ltii,  cited  in  nrgunient,  do  not  apply  to  the 
present  point.  For  these  reiisons,  in  my  judgment, 
the  question  decidetl  by  the  Divisional  Court  was  a 
question  of  law  within  section  14  of  the  Judicature 
Act,  1881,  and  consequently  there  is  no  appeal  to  this 
court,  no  qpeoial  leave  in  that  behalf  having  been 
grouted. 

Apptat  ditmi$$nL 

Solidtw  for  tiie  petitioner,  ff,  W.  CSlalferfaa. 
Solicitor  for  tim  xespondentk  Datft  AMmO,  Jt  Co. 
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From  Q.  B.  Div. 
(Lord  Esher,  M.R..  and  Lopes 
and  A.  KBrnith,  T..JJ.)  ) 

Hill  v.  Coopeb.  (o.) 

Married  woman — ProUxtion  order —Sepantle  tiSat*- 
Jiettniinf  on  aiitirijfiticii — Pourfr  to  (rintrnd—J  i 
ment  against  marrietl  Jtv>man — /vym'tiito eacajiM 
Rtcrivtr — Divorce  and  Malrimuniid  Ot$mAd,W 
(20  <(-  21  Vict.  c.  85),  M.  31,  2d,  as. 

J  marritd  woman,  who  tstts jiomiiri  ^ a UJt  ishij 
in  tauehtM  property  for  her  mjmnk  otatr,  wiiW 

jmicrr  I'/  (iiitiriiHttinii,  f'htuined  a  prutetiir.n  i.r'-r 
sflimi  '21  iif  thv  liivoree  and  MatriuwnitU  Ctiii*-  A\ 
\sol.  she  suhtequeHtly  murtgagtd  her  lif<  inUrrd,  a 
the  mortgagee  obtained  judgment  agaiiut  htr  is  asMtt 
on  her  emfenani  to  pay  the  mortyagt  debt.  , 
ff'ld,  tfinf,  ii'  t  'ilhstaHdingatdionsilfjHdittfi 
Dirunr  nud  Mtitn inonial  Catises  Ad,  tht  trilmUt 
unti'  i/Kifiiiii  atill  attarhtd,  anil  thertj'm  a  rfcrn'r</( 
reiiU  awl  ]>roJU»  of  the  Itatehold  prapntji  amii 
itppiilidrd  hy  loay  of  etjuitiMe  execution.  | 

Amieol  from  an  order  of  a  divisional  o(Mnt(C 
and  Charles,  J  J.)  dismiasing  an  ^pliostioe  to  «■ 
a  receiver  of  the  rents  and  profits  of  certaamM 

premises. 

In  ISlilt  the  ftither  of  the  defemlout,  who  »-v>  'k 
an  unmarried  woman,  iIukI,  having  by  lus  viJll 
qneathed  certain  leasohold  proi>orty  to  tmoat 
trust  to  pay  the  rents  and  profits  tkamf  til 
daughter,  tlie  ilcfeudatit,  for  life,  for  her  •epsnitl 
without  ]>()wer  of  anticipation,  with  trusts  ow.  " 
defendant  subsmueutly  marriod,  but  in  !■> "  i 
husband  deserted  her.  In  consequence  tJ^m^i 
obtained  from  a  metropolitan  police  msgistnte  i « 
t.  rtion  order  under  section  21  of  the  DitoWl 
Mutrimonird  Causes  Act,  IS-jT.  Iu  1HH9  the  d(N 
ant  exiiMited  a  iiiiui:.jiige  of  her  Ufc  int««it  ii t 
leusehohl  property,  which  mortgsige  *«  ^ 
transferred  to  the  plaintiff. 

The  defendant  having  made  default  in  ps^xi^ 
interest  on  the  mortgasre  debt,  thr  pUintif « 
ineiu  eil  tin  action  af^aiiist  her  iis>  apiiust  i  /'*) 
nil  lier  covenant  to  pay,  and  on  the  Urd  o(  f**^ 
ls<»;>,  obtnineil  judgment  agamst  her  in  Ui»t  nfl 
The  phuntiff  then  applied  for  the 
receiver  of  the  rents  and  profits  of  the  VfVff] 

way  of  ••(piitiible  execution.  Thi*  ;ij>p!i  stitS  1 
refuse*!  by  the  judge  at  chambers  and  n-w  ItI 
Divisional  Court,  on  the  ground  that  the 
not  been  aoquired  by  the  defendant  sineettodaP 
of  her  by  her  husband,  and  that  die  tasbaiat  m 
anti('i]>ati'in  still  continued  to  opsnta. 
The  iilaintitf  a{i:>f'iile»l. 

Cozens-  Hardy.   Q.C.  and  7!,it,  f,rr  [PhiBfi^* 
them),  for  the  plamtit}'.     I'he  -  tT.  .  t  ■  f  .••'I* 
26  of  the  Divorce  and  ^Matrimonial  Gia*-s  A 
is  that  the  defendant  has,  for  the  {lurpos?^  • 
tracting  and  suing  and  being  sueil,  l  ^it  her 
nmrriea  woman,  and  is  for  such  jiurj^  sestopelj 
as  a  /tme  sole.    I5y  se<:tit'ii  21  a  iiitgi^trate,  if 
of  the  fact  that  a  wife  has  been  deserted  by  bffl 
bund,  "and  that  the  same  was  withoot  r^*^ 
cause,  and  that  the  wife  is  maintaining  hew^^  -f  j 
own  industry  or  property,  may  make  and  giv^' 
wifi'  an  order  prot^'cting  her  earning*  sii'l 
acquired  since  the  oomiuencoment  of  suii 
from  her  husband  and   all   cnnhtors  ml  ■  '^ 
claiming  nndar  him,  and  such  eanungs  ^^^/j^ 
ahall  bdong  to  the  wife  aa  if  die  vrsn  s>m(^ 

(n.)  Reported  by  F.  G.  Ruokeb,  Esq..  B«n««^ 
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.  .  if  :tny  sucli  i»n]>  r  i.t  jirotection  be  made,  the 
•iftAill,  dumii;  tLv  I  ■  rn:.!iiiuiiici'  thereof,  bo  and  be 
|lMB0dtoh»ve  been  during  such  desortion  of  hor  in 
'fttl3b»  poiitiOBni  all  Te8p<>ct8,  with  reprnrd  to  pro- 
perty ana  confricts  and  suiu^  aiirl  Ik  iiig  sut-il,  ks  sh<' 
▼oaJd  be  luidtT  this  Act  if  she  o])taiiu'd  a  decree  of 
jaiLdal  separation."  By  section  2'),  "  In  every  case 
jvdioiBl  aepAntion  ue  wife  aLaH,  from  the  date 
HfttMBtanoe,  and  wlnlst  the  wipantion  sliall  oon- 
hhOB,  be  considered  as  a  fnni  foJe  witli  respect  to 
inpoty  of  every  description  whicli  she  luuy  ncqiuro 
cr  which  may  coiue  to  or  devolve  upon  her  ;  and  such 
bmo^  may  be  disposed  of  by  her  in  all  leapects  as 
i)aae  tote.  By  section  26,  "  la  every  oaae  of  a 
hoidal  separation  the  wife  shall,  while  so  separated, 
■  oonsidcre<l  as  a  fmnr  sole  for  the  jiuqioses  of  con- 
lact  and  wrongs  and  injuries,  and  suing  and  being 
Bad  in  any  civil  jtrocceding."  The  defendant  being 
Ub  to  oe  sued  as  a  feme  mile,  it  follows  that  the 
Mnint  on  antici]>ation  has  gone,  and  there  is  no 
ijection  to  the  apjMiintiiicnt  of  a  receiver.  The 
imintiff  is  suing  the  defendant  on  her  contract  to 
•T,  and  the  power  to  contract  given  by  soctiou  'Hi  is 
general  power ;  there  is  no  reason  why  a  woman 
'.I  ild  not  enter  into  a  contract,  after  the  making  of 
I  .'otection  order,  with  regard  to  property  which 
1  ii;;<d  to  her  before  the  proteetiou  onkr.  The 
«.  -A  IVaiU  V.  Morlar.d,  36  W.  K.  4S4,  as  Ch.  D. 
•  was  a  decision  on  section  '2i>,  the  court  there 
ddiqar  that  thafe  Motuni  did  not  wpjy  to  prapegr^  to 
Hob      wife  waa  at  the  time  of  the  decree  entitled 


{•ossession.  Hut  there  is  a  difference  between  the 
igu&ge  of  section  21  and  that  of  section  25.  8ec- 
21  imdudes  all  ])roperty  "  acqiured  since  the 
of  sooh  desertion."  The  ronta  in 
hKwm  htm  aoqnirad  hy  the  datflndaat  vnee 
<  deeettion,  thoDi^  die  heouM  entitled  to  than 

brt". 

"I.  V  also  cited  llaimihu  v.  Brearley,  23  W.  II.  294, 
U.  10  B.  147.  and  SUigdm  t.  Z.e»,  30  W.  £.  467, 
91]  1  Q.B.  661. 

&  C.  BeeU^  for  tiie  deCenduit. 

xjrd  EsiIEU,  if. Ik. — I  am  of  opinion  tliat  tLe 
aneat  of  the  Divisional  Court  must  be  allirmed. 
I»  what  haa  been  said  with  r^ard  to  the  atatos  of 
tarried  woman,  it  is  clear  that  a  married  woman 
ainn  a  married  wonuin  till  her  husband  is  dead  or 
{»  divorced.  This  Act  of  Parliament  deals  with 
lunstiAitc-f.s  which  may  arise  while  she  is  a  married 
WD  ;  it  iloes  not  deal  with  drcurostanoee  which 
t  before  ahe  is  married  or  after  ihe  haa  oeaaed  to 
k  married  woman.  It  treats  her  as  a  married 
lan.  rifel  >  lys  tli:it  witli  re^^iird  to  certain  ciretini- 
cea  cert.j*in  cons^-^piences  are  to  follow.  The  objf-ct 
ction  21  is  to  enable  a  mametl  woman,  who  has 

daaertwl  by  her  husband,  to  obtain  an  order 
eating  her  proj>erty  against  her  hmhand.  It  says 
aJthoujjh  she  is  ;i  married  woman,  yet,  if  .she  R'  ts 
an  order,  her  iin>i»  rty  shall  b<'  protecti"*!  against 
ia.<iban<l.  But  tin  legislature  thought  it  would 
vtarfere  with  property  which  she  had  before  her 
•iioa;  H,  therefore,  eiiacted  that  the  order  ahonld 
ajijdy  to  proTM-rty  which  she  might  acquire  after 
defifrtion.    Then  at  the  end  of  the  section  come 

w(jr<l« :  "  If  any  such  order  of  protection  1m? 
!,  the  wife  " — the  statuto  by  calling  her  the  wife 
wAy  loMYce  her  itil]  a  married  woman—"  shall, 
^  tlie  etmtinnanre  thereof,  be  ami  be  deemed  to 
b«-*;n  during  such  desertion  of  hor  in  the  like 
on  in  all  respe-cts,  with  regard  to  jiroperty  and 
MTts  and  suing  and  being  sued,  as  she  would  be 
-  tliis  Aet  if  she  obtained  a  decree  of  judicial 
t.tvju."  This  refers  us  on  to  sections  25  and  26, 
i  deal  with  the  case  of  judicial  separation,  and 


which  take  separately  the  things  which  are  taken 
jointly  in  section  21.  Section  25  sa;^  that  in  ereiy 
case  of  a  judicial  separation  the  wife  shall  l>e  con- 
sidered  as  a  feme  »ofe  with  respect  to  property  of  every 
description  which  .sh<'  may  acquire,  or  which  may 
come  to  or  devolve  upon  her.  A  question  arose 
whether  this  section  applied  to  property  to  which  the 
wife  was  entitled  in  posMwion  at  the  date  of  the 
decree  for  jndiolal  separatioii.  Bat  this  was  settled 
in  If''/?'  V.  Murland.  I  think  that  the  efFect  of  the 
decision  in  that  case  is  that  the  section  only  applies 
to  property  which  the  wife  may  acquire  or  wuich 
may  oome  to  or  devolve  upon  her  after  the  governing 
date— ^.e.,  either  tiie  decree  for  judicial  separation  or 
the  desertion.  Then  we  come  to  swtiou  'JG,  which 
s»»ys  nothing  about  property  at  all,  but  tuacts  that 
the  wife,  while  separated,  shall  be  conside  red  as  a 
fniiK  sole  for  the  purposes  of  contract  and  suing  and 
being  sued  in  any  civil  prooeedinnf'  1^  also  adds 
soniethiii'^  not  mentionwl  in  section  21  -viz,  "  wrongs 
and  injuries";  but  it  does  not  deal  with  property. 
Now,  in  the  present  case  an  attempt  is  laafiritu  deal 
with  property — viz. ,  the  property  of  a  married  woman 
which  was  hers  before  she  was  deserted  by  her 
husband.  Such  property  does  not  come  within 
section  '2't,  which,  as  we  have  seen,  is  limited  to  after- 
acquired  Jiroperty  ;  and  no  j)ropei  ty  at  all  is  dealt 
with  by  section  2G.  With  reganl  to  this  i)roi»erty,  then, 
the  dslsndant  remains  in  the  position  of  a  married 
woman ;  and  her  father's  wiU,  under  which  she 
acquired  the  property,  says  that  so  long  as  ihoii  * 
married  woman  sin  is  to  be  restrained  from  antiaiM» 
ting  the  nmts  and  protit.s.  It  is  clear  that  thatWlMWa 
it  impossible  to  appoint  a  receiver.  I  am  thorslon  Of 
opiidoii  tlmt  the  apiK>al  must  be  dismissed. 

Lopes  and  A.  L.  Shitu,  L.JJ.,  conouired. 

Ajrptal  diamiated. 

Solicitor  for  the  plaintiiF,  B.  H,  Ooddard, 
Sdidtor  for  tlie  dsfsndaiit,  A  B, 


From  Chan.  Div.  \ 
(Lord  Esher,  M.K..  and  >  Marah  1. 

Idndley  and  Bowen,  L.JJ.)  i 

Soma  AtrSTSAUAN  TKUiaToiiY  Co.  V.  GOLDB- 

IlOUOt'OII,   I^IoUT.   >Sc  Co.  (fJ.) 

ti'vn  fif  documents  —  Kjiiiuinalinu  of  iritiit »^ — Depuni- 
tioM—Comjaauiu  Act»  1862  (26  in  26  Vict.  e.  89), 
t.  115. 

Thf  liifttidater  of  a  yrint-ttiodc  ntmjHiuy,  tohich  had 

httii  tT'l'  ird  t'l  }>e  W'lnnii  up,  fmuitncfd  an  tirtt'im  in  fhe 
mane  uj  the  cinniiuny  tn  wt  aside  a  contrxrl  for  the 
jnirckate  o/  lands.  The  liquidator  then  ohtaiiud  on 
order  under  aection  lid  o/  l/w  Companiee  Ad,  1862, /or 
(he  nnminaiion  of  certain  persons.  8tA$eqmntly  to 
(h'ir  I xitminrdionf  h>!nij  iakvn,  a  commission  was  i^fiutd 
in  thr  wtion  to  take  evidence  ubraad,  and  one  uf  the 
iritneMts  who  had  been  ejamined  undrr  section  115  was 
rj-amined  under  the  commissioH  on  behalf  of  the  d^end- 
ante,  and,  upun  his  crms-examinatinn,  ctrtain  of  hie 
ansirers  %cere  rttid  tn  him  from  the  de/msitione  taken 
inidcr  section  115,  and  he  iwM  asked  trhrther  the  state- 
mentu  thcriin  condiinrd  trrrc  correct,  /"    ■"Oi/  fhut 

they  wrrc,  (  'rrfain  t/ucstions  were  ul"i  put  to  him  fnna 
the  dcjtositions  with  remird  to  the  aneu'<  rs  ijivcn  by  other 
wititeeete.    2'Ae  d^emuitttf  applied  for  iMpection  (Aims 

(a.)  Beportod  by  W.  V.  l\\nnr,  Esq..  Barrister>at- 

Jaw. 
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j>art«  (if  (hr  lifjiosid'oiis  ii-liirh  had  /fttn  r'/trrvd  Uj  an  tin 
crosA  -tjam  iuu  t  io  >i . 

Utld  {iijffirminy  the  deciaioH  of  £ekewioh»  J.),  UuU  Uie 
de/imdtmU  were  tut  euUtted  to  the  inapeetim  emfmed. 

Appi  ill  from  an  order  of  Kekewich,  J.,  dismissing 
an  •pplication.  by  the  defendants  for  leave  to  inspect 
and  take  ot^es  of  oertain  depositions  taken  under 

section  111  of  the  Companies  Act,  ISG'J. 

Thi'  plaintiffs,  an  English  company  registereil  under 
the  Companies  Acts,  was  formed  for  the  puqxMe  of 
purchasing  certain  liknd  in  Australia  from  one  Fisher 
and  his  mortgagees  the  present  d^endants,  and  a 
contract  for  tho  jmrchtmo  Wii.s  entered  into.  Tn 
August,  IH89,  the  pliiiiititr  eoiiijmiiy  wits  ordered  to 
be  wound  up. 

In  November,  ISSU,  the  present  action  was  com- 
menced bv  the  liquidator  in  the  name  of  the  oompany 
to  set  aside  the  oontractfbr  porohaseupon  the  groaud 
of  misrepresentation.  Subsequently,  the  liquidator 
olttained  an  order  under  s.  rtinii  I  ]'>  i>f  t1ii>  rotiijiiuiies 
Act,  1S(;2,  for  the  cxuiniint'.ion  uf  ucrt;un  jtersonn, 
anionjj  others,  Mr.  Mun-iiy  Smith,  Mr.  Vicjiry  Giblw, 
Mr.  Charles  Parbury.  and  Mr.  T.  Archer,  who  worn 
in  this  country,  and  their  examinatioas  were  aocord- 
ingly  taken.  Afterwards  an  order  was  made  in  the 
action  for  a  commisbion  to  issue  to  take  the  evidence 
<<i  certain  witntsses  in  Melbourne,  and  among  other 
witnesses  Mr.  Murray  Smith,  who  had  then  returned 
to  Udboone,  was  examined  on  behalf  of  the  defend- 
ants. In  drosB-esamination  on  behalf  of  the  ^aintiff 
oompany,  the  witness  was  asked  whether  ne  did 
not  make  certain  stat^^nlent«  in  his  examination  under 
Kectiou  11. j  of  the  Companies  .\ct,  1S<>2,  and  the 
witness  rejilied  that  he  could  not  say  unles.s  the 
answers  were  reud  to  him.  Thereupon  certain  of  his 
answers  wen  read  to  him  from  a  copy  of  the  de- 
positkiw,  and  he  was  asked  whether  the  statements 
contained  hi  those  answers  wore  not  correct,  and  ho 
stated  that  they  were.  Certain  answers  given  by  Mr. 
\  icj»ry  Oibbs,  Mr.  Charles  Parburj',  and  Mr.  T. 
Archer  were  also  read  to  the  witness,  and  questions 
were  put  to  him  upon  those  answers.  The  depositions 
themselTes  were  not  put  in,  nor  did  the  defendsots  or 
the  witnp8s<',s  see  thenj  or  have  copies  of  them.  The 
defendants  took  out  a  summons  before  Kekewich,  J., 
for  liberty  to  inspect  and  take  co|  iesof  the  depositions 
taken  on  the  examinations  of  Messrs.  Yicary  (iibbs, 
Charles  Parbury,  and  T.  Archer  by  the  liquidator  of 
the  plaintiff  oompany  under  section  116  of  the  Com- 
panies Act,  1862. 

Kek<  wich,  J.,  dismissed  the  appUcatiOD. 

The  defendants  appealed. 

Lalhtm,  Q.C.y  and  ^Mard,  §or  the  defendants. — 

The  plaintiffs  having  ust>d  the  dejwsitions  for  the 
purposes  of  oross-exauiination,  and  havintj  read 
extracts  from  theiu,  the  defendants  are  entithsl  to  see 
them.  The  plaintilVs  ought  to  have  disclos4Hl  them  in 
their  affidavit  of  documents,  when  the  defendants 
oould  have  got  inspection  of  them,  and  the  plaintiffs 
cannot  be  in  any  better  position  by  having  omitted  to 
do  so.  [They  referred  to  Jn  rr  Unij'.i  Un  trirt/  Ci.., 
;12  W.  K.  ;;sl.  at  p.  ;i.SI,  2o  Ch.  I».  lUit,  at  p.  1().S.] 
Secondly,  the  learned  judge  in  his  discretion  ought  to 
have  allowed  inspection,  as  it  would  be  unfair  to  the 
defendants  that  UMy  should  go  to  trial  kl  igiiorance 
of  the  contents  of  the  depositious  to  whiuh  the 
plaintiffs  have  access. 

uiiii-ifot,,  Q.c.,  and  C.  E>  E.  Jenkine,  §or  the 
plaintiffs,  were  not  called  upon. 

Lord  EsitEB,  M.lt. — In  this  case  the  plaintiff  oom- 
pany brought  an  action  against  tiio  aefendants  to 

rescind  a  contract  for  the  purchase  of  certain  lands  in 
Australia.    The  plaintiff  company      in  liquidation, 


and  after  the  action  had  been  commoioed  the  Uqui- 
dator  obtained  an  order  under  section  116  of  the 
Companies  Act,  1862,  to  <y»amine  oertain  penoni, 
among  them  Mr.  Morray  BmiUi.  It  was  soggested, 
though  the  suggestion  was  not  pressed,  that  this  ex- 
amination under  section  115  could  not  properly  be 
taken  after  the  litigation  had  commene^r^i.  I  c.'Ui  see 
no  such  limitation  mthe  section.  If  the  exaininatiijn 
takes  place  befon  Che  c<:>niitiencement  of  the  action,  it 
enables  the  oonmaiCT  or  the  liouidator  to  oooiider  and 
deoide  whether  Ee  will  initiate  the  Utigalloii.  B  it 

takes  place  after  the  action  has  been  commmce-i.  it 
enables  the  company  or  the  licjuidator  to  decidt- 
whether  it  is  worth  while  to  proceed  with  the  litiga- 
tion. There  is  nothing  in  the  section  to  show  tiiiit 
there  is  any  distinction  between  those  two  reasons  for 
bringing  the  section  into  operation.  Kow  afla  Um 
examinations  under  section  115  had  been  takn,  i 
commission  in  the  jiction  was  issuini  to  examine  wit- 
nesses in  Mcllioume.  That  examination  ought  lo  be 
condootadin  the  same  way  as  if  those  witneaocs  were 
being  iwamintni  before  the  court  at  the  trial  of  the 
action.  Among  other  witnaises  who  were  exaauned 
uTidor  that  commissioil  was  Mr.  Murrav  Smith. 
Uix>n  his  cross-examination  he  was  tusked  whether,  in 
his  examination  luider  section  ll.>  of  the  C-oinpanlM 
Act,  he  did  not  make  certain  statements.  H« 

admitted  that  he  did.  Therefore  tfafln  was  no  occawn 
tocontradicthim.  But  if  there  were  oocaakm  to  contra- 
dict him,  let  me  consider  what  wonld  be  the  pro[« 
conrse.  He  is  asked,  "  I>id  not  you  say  soandsn.  antl 
was  it  not  taken  down  in  writing  r  '  lie  says,  "  Ye.*,  it 
was  taken  down  and  reduced  into  writing."  "  hut 
did  you  say  it !' "  He  says,  "  I  do  not  wish  to  answer 
that  <iuestion  until  I  ham  heard  what  was  mL" 
He  hiis  no  right  to  say  so.  He  ia  bound  to 
whether  he  denies  it  or  not.    If  he  denies  what  toe 

Srnvious  examination  is  sup|)oscd  to  prove  thut  h-* 
id  say,  he  can  l>e  contradicted,  if  it  is  conaidoreii 
desirable  to  contradict  him,  by  reading  what  he  (lid 
say  before.  But  if  tliat  is  done  the  document  which 
contains  what  he  did  say  before  is  pat  in ;  it  is  put  in 
by  those  who  are  cross-examiiiiiitr  thi'  witness  for  the 
purpose  of  contradicting  him;  and  then,  if  that  !»• 
so,  part  of  it  l»eiiig  j)ut  in,  the  whole  is  put  in. 
Therefore,  it  is  onl^'  after  he  is  asked  the  question  that 
it  can  be  read  to  htm  ;  otherwise  it  cannot  bs  OBSd  to 
contradict  him,  liut  if  it  is  used  for  the  purpoes  cf 
contradicting  him.  it  uU  goes  in. 

Now  in  the  examination  under  thp  commission  the 
witness  was  asked  questions  -.in  to  what  other  pers<ms 
had  said  in  their  depositions  under  soction  1 1.5— that 
is  to  say,  he  was  hardly  asked  whether  they  said  so 
and  so,  but  he  was  told  that  they  had  said  oertMB 
things,  and  he  was  then  asketl  whether  he  would  eoB^ 
tradict  thtim.  Those  questions  ought  never  to  have 
been  put.  They  were  objected  to,  and  the  cein- 
missionor  took  down  the  objection.  If  at  the  trial 
the  questions  and  answers  are  attempted  to  be  read 
tlie  court  will  decline  to  admit  tliem.  Theanswento 
those  questions  will  never  be  given  in  evidence.  The 
result,  therefore,  is  this,  thiit  what  is  said  upon  an 
examination  under  section  11-j  ni'Ver  can  be  ust^i 
evidence,  or  twt  proof,  excejit  for  thi'  puiiH>sf!  of  c  'U- 
tradictiug  a  witness.  The  examinations  are  not  taken, 
as  was  suggested,  as  i)roofs.  They  are  taken  for  the 
pur])Ose  of  obtaining  knowledge.  That  is  all.  They 
are  not  pmofs,  and  never  can  be  used  as  prooft.  They 
were  not  taken  as  evidence  or  as  prtKifs  ;  they  wer»> 
taken  merely  as  information.  No  aoubt  it  is  a  seven^ 
method  of  procedure,  but  the  Legislature  has  given 
the  rijdit  to  have  this  infotmation  obtained  in  this 
way.  1  have  itatod  tiiat  what  the  witness  said  ooold 
only  l>e  usfnl  hf  W»y  of  contradiction.  That  is  no 
uew  law.   It  is  laid  down  in  section  1,446  in  Taylor 
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«  Evidence.  Tlisit  section  puts  the  case  exactly  U  I 
l»Te  put  it.  The  witness  is  bound  to  answer  the 
([tiwtion.  He  CHiiiiot  insist  upi in  so*  inj;  what  he  liius 
wntt«n,  or  what  has  heon  taken  down  in  writing  as 
to  what  he  said,  before  he  answers.  If  he  does  not 
ocmtndkt  wli»t  hie  faai  nid  bofora,  there  is  ao  use  in 
enin^  farihdr  as  to  what  lie  has  said  before.  He  says 
»  it  the  time,  and  thut  is  liis  evidence.  If  he  denies 
It.  he  can  l>e  contmdicte*!  by  showing  what  he  sjiid 
W'lre.  It  goes  to  his  crwJit,  that  is  all;  it  i>r()ves 
nothing.  What  ho  has  said  boforo  doee  not  prove  the 
fKt  But  to  show  that  he  is  not  the  wttnees  of 
troth,  that  is,  to  contradict  him,  and  to  got  rid  of  the 
fTidenct'  which  he  is  giving  before  the  court,  it  must 
bf  read  U  i  liim  l  .>  f^'ri'  it  cjin  Ik-  read  iis  cmiti  idiction 
against  him,  iu  order  to  give  him  an  upjtortunity  of 
cqJaining  what  he  said.  That  being  so,  it  sec-mu  to 
m  quite  clew  that  a  party  cannot  have  a  right  to  see 
Utt  depositieos  of  the  witness  for  the  puriHine  of 
•  ruibling  that  jwu  f  y  te  hi  c  the  infoniiutiun  which  the 
liijiiidator  hius  Wvn  ciutbli d  to  get  under  section  ll.j. 

But  it  i*  tb.  )i  said  that  Kekewicb.  J.,  ought,  in  the 
acrdse  of  his  discretion,  to  have  allowed  the  defend- 
anta  to  see  this  mlonnation  now,  on  the  ground  that 
it  would  be  nnjast  that  the  one  side  sbomd  have  the 
infonnation  ana  the  other  side  should  not.  The 
answer  to  that  l  oiit'  iitinn  is  that  it  cannot  bo  unjust 
wbm  the  object  of  section  1 15  is  to  give  one  side  cer- 
bdn  information  and  there  is  no  provision  that  thiit 
oiformation  shall  be  disclosed.  It  is  meraly  informa- 
tion. It  is  not  unjust  flmt  the  person  who  is  con- 
du;:ting  the  litip^ution  should  have  infonnsifiini  w}ii<:h 
tho  other  side  bus  ni>t  fjnt.     It  may  be  th.if,  us  u 

itt'-r  of  discretion.  K<ki  wich.  J.,  might  havi-  lunde 
in  order  allow^iug  tlii.s  iufunnution  to  be  seen  now. 
But  be  has  refused  to  allow  it  to  be  seen  at  this  stage. 
He  has  not  aaid  that  he  will  not  allow  it  to  he  seen  at 
the  triaL  How  ean  we  orernile  fbat  exerdse  of  his 
discrption  ?  How  cun  we  say  thnt  it  wiih  so  mani- 
ft^trtly  a  wrong  exerciw  of  his  discretion  that  this 
■x'urt  can  overrule  it  'f  So  far  from  saying  that  it  was 
s  wrong  exerdse  of  discretion,  I  entirely  agroe  witli 
the  kamed  judge.  There  is  nothing  to  show  that 
the  defendants  ought  to  have  tho  infonnation  now. 
■ad.  indeed,  I  should  be  nmre  inclined  to  say  that  the 
learTi'  d  jiid;.'f  would  have  b<  i  ii  wronj;  if  b<'  had 
sJii'Wed  tiieiu  to  see  the  docunii  iit  imw.  It  Rr>eni.s  to 
me.  therefore,  that  the  leanii>d  jnd^i  was  right,  and 
that  the  ai^Mal  should  be  dismissed.  I  merely  ilesin- 
to  add  that  tb«  decision  of  Chitty,  J.,  m  /»  re  iJnjt 
Breway  Co.  does  not  tonoli  this  oasa  at  all. 

LiXi»i.KY,  Ij..T.  I  am  of  the  s.-mn-  opini>)n.  T'jion 
tile  commissiou  certain  witne&scs  were  called  by  the 
defendants  and  were  cross-examined  on  behalf  of  the 
plaintiff  company,  and  the  counsel  engage<l  in  that 
titm  iTamination  was  supplied,  for  the  imrjKise  of 
erD*«-ixamintttion.  with  cojiiis  of  the  depoNitinns 
which  had  been  taken  undiT  sectitm  1 10.  The  ctmiiHel 
made  certain  use,  which  hiis  bt>en  detailed  by  the 
Master  of  the  Bolls,  of  those  depositions,  and  it  is 
<joalended  tilat  on  aooonnt  of  the  ose  whidi  he  made 
of  them  the  defendants  are  entitled  to  see  them, 
fpon  what  ground  can  that  contention  b«'  ])ut  'f  It 
wai  argued  th.it  the  defcnd.mts  were  entitled  to  see 
th  <  til  Vkh  auiio  they  ought  to  have  been  scheduled  by 
the  pLiiutiff  company  in  the  affidavit  of  documents 
aa  bong  docnments  in  tlusir  poaseaaion  relating  to  the 
msMar  in  qnestfon  fn  the  soft.  If  they  had  been 
•'b'Hluled,  privilcci  wnnld  have  been  claimed  for 
tli«  m,  and  the  defendants  would  not  have  had  insiMH;- 
tioD  of  them.  \Miether  the  depositions  were  or  were 
not  in  their  possession  I  do  not  pause  to  consider, 
becaow  it  would  not  be  fair  to  the  plaintiff  company 
to  ttsst  Cha  dspovtions  as  admitted  by  than  to  be  in 


their  possession  without  giving  them  credit  for  claim- 
ing })rivilege  for  them.  It  is  obvious  llmt  the  de- 
fenilniits  never  coidd  li.ive  gnt  thi^se  denosKinns  under 
luiy  miichinery  of  inspoctiou  under  the  affidavit  of 
documonta,  il  Ilia  affiioavit  had  been  drawn  with  raa- 
sonablaflaMi 

Then  it  was  said  liiat  there  is  something  nnfair  in 

not  letting  tho  defendants  know  the  contents  of  the 
dei»ositions,  I  do  not  see  that  at  all.  It  apjKiars  to 
UK!  to  be  merely  an  uttem]it  on  tho  part  of  ono 
litigant  to  find  out  how  the  other  litigant  is  going  to 
make  out  Ids  case.  I  see  nothing  imfair  in  any  use 
that  haa  been  made  of  these  depositions,  whatev« 
may  be  done  at  the  trial.  Kdtewich,  J.,  has  the 
control  of  tluvse  documents,  and  he  can  make  any 
onier  for  the  prodootion  or  otherwise  at  the  trial 
that  ho  thinks  pmpsr.  The  appeal  must  therefore  be 
dismissed. 


•Solicitors  for  tho  defendants,  Frtthjitld  li-  WilUaiMt 


From  Chan.  Div.  > 

(lindley.  Lopes,  f  Oeo.  li. 

andKay,L.JJ.)  ) 

POCLETX  v.  11 1 U..  ((I.) 

Mortgage — ForecloBnrt—Pertonal  jwlifintnt  on  the  eave- 
naut — Sftand  adiou  /or  inU-rrtt  —  Vrxatitim  action— 
Pradicr. — Iteceiver — InUrttt  claimed  at  liquidahd  lum 
—&  a.  C,  1883, 9nL  S,  r.  6;  ord.  14. 

W7m7<'  an  uditm  hy  mortgagee  fur  forecloBure  and  /or 

j>rr»<iiiul  Jiclijine/it  tii/itinst  lite  uiortgtfjur  un  the  covenant 

wjiumI  the  nwrtyayvr  fur  jHiymmt  <f  th'  inttral  on  the 
mortgage  down  to  the  date  of  the  second  uctiuH. 

Utid  {rrrersiug  Kekowiob,  J«),  tkot  the  teeoud  adioH 
$hmiUl  be  stagid  a$  vezofioiM,  heiaiue  Me  inUred  dmimtd 
in  the  second  at  lion  uxis  r'<  "<'i  ralf'  in  (he  first  acWsn 
according  to  the  form  vf  order  nettled  bg  the  Gourt  S^ 
Appettl  in  Farrer  v.  Laoy,  Wartland,  *  Co.>  33  W*  B* 
'JGo,  28  r'A.  D.  482. 

M7i(r«  there  it  a  receiver  i/  mori^a^e  hereditanmit$, 
although  the  rents  be  instiffiaent  to  keep  down  the  interest 
<m  the  mortgage  debt,  no  Ufjuidatrd  mm  ran  he  daimtd  in 

r'fptrt  of  the  intirrtt,  anil  Ihirrfirr  (hi  ui''il>j(iijn  nnntot 

issue  u  speciulljf-indorsed  writ  claiming  jiaginent  o/  a 
spe^fie  sant  m  rttpedt/VM  tnfmsiC. 

Appeal  from  Kekewicb,  J. 

On  the  2(itb  of  May,  1891,  the  same  persons  as  were 
plaintiffs  in  the  pnaent  aetkm  brought  an  action 
against  the  sama  person  aa  was  tho  defendant  in  the 
present  action,  in  which  they  daimed  an  order  for 

jiersonal  judgment  against  the  defendant  in  respect  of 
the  principal  and  interest  of  a  mortgage  debt;  an 
account  of  what  was  due  thereon ;  in  dmnlt  of  pay* 
meut,  foreclosure ;  and  a  receiver. 

On  the  15th  of  June,  1891,  an  order  was  made  in 
that  action  appointing  the  equitable  tenant  for  life  of 
tho  mortgage  debt,  receiver  of  the  rrnits  and  profits 
of  the  uinrtgftge  liereilitament.«.  ami  tlie  ri'ceiver  was 
ordered  to  retain  the  arrears  of  interest  and  the  cur- 
rent interest  out  of  the  rents  and  profits  (from  time 
to  time),  and  to  keep  down  the  intenist.  The  pleadings 
in  that  aetioo  bad  dosed,  but  notioe  of  trial  had  not, 

(a.)  Beported  by  M.  J.  Blaxx,  Esq.,  BarriBt«r-at- 

Law. 


BowKN,  L.J. — I  am  of  the  same  opiuiou. 
Aityeal  diuKiMiiidm 

iSolidtors  for  the  plaintiff,  SBtHMfan,  Hsnak^/ardt 

Ilninfit,  Co. 
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up  to  the  20tb  of  September,  1892,  been  given.  The 
tents  proved  insufKcient  to  keep  down  the  interest. 
On  the  20th  of  September,  1892,  the  writ  in  tho 

S resent  action  was  issued  ;  the  writ  was  specially  in- 
orsed  for  £1,100  ISs.  'M.,  and  the  particului-s  were 
as  follows  :  two  yoai-s"  interest  (less  income  tax)  on 
the  mortgage,  from  tho  24th  of  August,  189<), 
£2,609  lis.  8d.,  less  £1.602  16s.  5d..  the  amount  of 
ratti  in  tiie  luoidt  of  the  nodrm,  togeihtir  with  » 
small  sum  of  purchase- money  rpceivod  fnini  s;iL>  of  u 
portion  of  tho  mortgaged  propf^rty,  leaving  a  hulanct: 
of  £1,10(3  Ifis.  ;}d.  Tho  plaintiffs  in  tho  iircsnnt 
action  took  out  a  summons  for  immediftte  juagmont 
imder  order  14  for  tiiat  MB.  Tlifi  dtfendant  thcro- 
i^Min  took  out  *  munmoriH  to  hare  the  prosani  action 
atoyed  ai  vezatlotu.  Both  summonses  w«n  heard 
together,  and  Kek^'wich,  J.,  made  an  order  directing 
the  defendant  to  {wy  the  sum  of  £1,106  ISs.  ;id.,  and 
that  the  present  action  bo  staycxl.  Tho  defendant 
moved  to  disohaxse  the  order,  end  on  the  2ud  of 
December,  1892,  Xekewleh,  J.,  dindaMd  tiie  motion. 
The  defendant  appealed. 

Warrington,  for  tho  appellant,  the  defendant.— The 
judge  has  made  an  order  under  R.  S.  C.  order  14,  for 
payment  by  the  defendant  of  £l,10()  ls<i.  :u\.  Hut 
the  defendant  does  not  admit  that  that  t  xai  t  sum  is 
duo  bv  him,  and  the  writ  ought  not  to  have  lx>cii 
speoially  indorsed,  as  the  interast  due  is  a  fluctoating 
sum,  as  rents  are  hem^  leoalTed  "by  the  receiver 
which  reduce  the  sum  due  for  interost.  Thn  pn  sont 
action  is  vexatious,  because  tho  plaintiffs  cnukl 
raoover,  in  the  first  action,  the  whole  of  the  inf«Tost 
which  thoT  claim  in  this  action:  Farrer  r.  Lacy, 
BartbtHd, «  Ok,  83  W.  B.  S6S,  S8  Ch.  D.  m 

Carson,  for  the  plaintifib. — The  only  order  the 
plaintiffs  would  have  got  in  the  fizat  aoMti  vrould,  in 
the  first  instance,  have  been  «n  order  for  an  aoooont ; 
but  the  plaintiffs  wanted  to  hav<>  ininindiat«^  payment 
arream  of  interest,  which  are  in  fact  duo  :  tho 
phmtlffs  dirl  iKjt  wiiiit  j)ersonal  ju'lf^inent  against  the 
dafaildant  for  the  princi^>al,  but  only  payment  of  tho 
inlaraat.  The  rents  arc  insufficient  to  pay  tho  interest. 
The  pneiant  aotkn  ia,  therefoce,  not  vexatioiu,  and  it 
oamiot  be  atiqrad  lulea  ttiM  vflKAtiotM. 

LnfDLXY,  Ij.J. — ^In  this  ease  the  learned  judge  has 
made  a  nii.stjike,  which  is  attributable  to  h  wMi  to 
save  costs.  Ou  the  2r>th  of  May,  1891,  the  plaintifFf* 
commenced  an  action  aj^ninst  the  defendant  for  forc- 
olosure,  and  by  the  writ  they  nlMiwil  not  only  fnn  - 
doeure,  but  also,  as  the  pnlotiee  baa  been  since  the 
passing  of  the  Judicature  Acts,  a  personal  order  for 
payment.  Under  that  writ  an  account  of  what  is  dun 
would  lie  (lirecte<i — an  account  which,  being  tak^in  on 
the  footing  on  which  such  accounts  were  always 
taken  in  chancery,  would  include  interest  down  to  the 
date  of  the  oertmoate,  mid  an  order  would  he  made 
for  personal  ^myment  of  the  amonnt  fmmd  due. 

I?i-f  ire  the  Judicaf ure  Aefs  ii  personal  order  for  pay- 
ment couhl  only  In)  olitiini-il  by  oriii;rin}j  a  coiuuion 
law  action,  in  which  interest  coiihl  only  bo  recovered 
down  to  the  data  of  tho  writ,  and  a  personal  order 
for  payment  of  the  sulMMy^uent  interest  could  only  be 
obtunad  by  fresh  action.  But  now  that  a  personal 
otdar  can  be  obtained  for  payment  of  what  is  found 
dne  on  taUng  tiw  aooovnl,  snob  aaoond  aetion  ia  not 
necessary. 

In  i^'i'irtr  V.  Lacu,  Jlartlawl,  ib  C\>.  the  form  of 

Judgment  waa  settled  b^  the  Court  of  Appeal. 
WheUier  tUaiNutienlar  pomt  was  present  to  tiie  mind 

of  the  court  is  not  qmto  clear ;  but  a  genond  form 
was  Hcttled,  giving  a  personal  onler  for  payment  of 
what  was  found  due  for  princijuil  and  interest  on 
taking  an  aoooont,  so  that  the  necessity  for  a  subse- 


quent action  for  interest  is  taken  away.  The  pkintils, 
then,  could  in  thefirstaction  have  obtained  a  personal 
order  for  jmTment  of  all  that  was  dm  to  tbam  ibc 
p)rineixi%l  and  interest,  and  tiie  ptBaanl  aeBwi  is  tm- 

neccs*iry.  If  wo  wore  to  affirm  the  onler  under 
appeal  our  decision  would  lead  to  the  bringing  of 
improper  ami  vexatious  actions,  and,  though  I  believe 
that  the  attempt  to  recover  in  the  present  action  was 
weU  meaat,  it  waa  a  mistake. 

I  am,  further,  of  opinion  that  this  w  not  a  oaw  far 
the  apjdication  of  order  H,  for,  having  regard  to  the 
reLei|)t  of  r(>nt8  by  the  receiver,  tlie  a'uouiit  i  liiiiied 
was  not  a  lu^uidLated  sum  within  the  meaning  of 
ord.  8,  r.  6w  TIm  eider  mnafc  be  diaehaiged,  wlk 
co'<ta. 

Lopes,  L.J. — A  fusion  of  law  and  equity  has  taken 
place,  and  according  to  Farrtr  Zocy,  Ilartland,  <fc 
Cb.  it  is  clear  that  the  r>i»ii«ti<Bt  oan  obtain  in  the  fint 
action  everything  to  wnioh  tliey  are  entitifld,  yet  they 

bring  a  second  action.  This  second  action  is  un- 
necessary. Under  the  old  practice  a  jilea  oi  iibate- 
nient  of  a  pemiing  action  w^oidd  have  bti-n  a  ptrfpctly 
^ood  plea  to  tho  present  action,  all  the  relief  sought 
in  the  second  action  being  ooveied  by  the  flrst.  The 
order  must  bo  dischargixl, 

Kay,  L.J.— I  um  of  the  same  opinion.  The  form 
in  Farrtr  v.  lAiaj,  Hartland,  cfc  Co.  runs  thus  :— "  The 
court  doth  <»der  and  adjudge  that  the  following 
aoooont  be  taken :  (1)  Anaooomitof  wbattsdoe  tothe 
plaintiff  forprincipal  and  interest  uiuler  tho  defendant's 
covenant  to  pay  contained  in  the  imleuturc  of  mort- 
gage dated.  .  .  .  And  it  is  ordorod  that  the 
plamtiff  do  recover  against  the  defendant  the  amount 
which  shall  be  oertifled  to  be  due  to  him  on  takii« 
the  said  acoount,  and  also  so  much  of  bis  ooala  of  tUs 
action  as  would  have  been  incurred  if  it  bad  bsm 
brought  for  payment  only,  sucli  <  (ists  to  be  taxed ly 
the  taxing  master."  The  reason  ia  obvious  :  the  contt, 
now  having  jurisdiction  to  make  a  personal  order  far 
payment,  wiaihed  to  make  the  diffinmt  parts  of  tho 
oraer  oooabtent  by  giving  the  same  amount  of 
principal  and  ititorest  under  tho  covenant  as  wotdd  be 
found  due  on  taking  the  iwri^ount  for  asci'rtaining  what 
must  be  paid  to  avoiil  fon  rlosure,  thxis  making  it  un- 
necessary to  bring  a  second  action  for  arrears  of  mtcrest 
when  no  second  action  is  wanted  to  obtain  fate* 
doaure.  Hie  object  was  to  make  aoooeaaive  aetkos 
unneoeeaary.  T  think  that  it  was  quite  witiib  tlw 
power  of  the  court  to  adojit  this  form  of  order,  for  it 
is  a  mere  matter  of  procedure.  The  strong  ;rround 
for  making  orders  in  this  form  iM-ing  U>  prevent 
multralioi^  of  actiffmi,  it  is  most  improper,  after  a 
fbreoMMne  aelion  baa  besD  ooaunenoed,  to  bring  a 
second  action  for  arrears  of  interest,  and  if  we 
sanctioned  the  order  now  under  appeal  we  should  be 
sanctioimif;  a  revival  of  that  practice.  ^V^len  an 
action  has  been  brought  by  which  the  plaiiititT  can 
recover  everything  to  whic^  he  is  entitled,  he  ought 
imt  to  bring  another.  Moreover,  this  second  action 
indndea  aome  intereet  whiob  bad  become  dne  before 
the  issue  of  the  writ  in  the  first  :iction.  The  second 
action  is  wrong  in  every  way.  Tho  plaintiffs,  too.  were 
wrong  in  supposing  that  order  14  could  be  re-sorted 
to.  A  receiver  being  in  receipt  of  the  rents,  the  writ 
could  not  under  ord.  3t  r.  6,  be  apecially  indonedfar 
a  liquidated  sum. 

A ppfitl  allmoed. 

Solicitors,  Stihbard,  Gibton,  d-  Co.,  for  Rtuhnit* 
Co.,  Birmingbam ;  HmOMrtt  A  Hnuag* 
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MM  i«iMl  Jel,  1682  (4S  dfe  46  Kid.  c.  38).  m.  37,  51 
-Sandion  of  court  tn  tale  Iff  ikmrboiM — PfovUo  i» 
nUntiid  of  iaJU  of  land, 

A  kdator  by  h{$  will  teltled  real  esMe  and  bequeathed 

''\iitkU  at  heirhi'/ins.  IL-  lUrn  trd  hii  trnntfrs  tn  held  a 
»»of  £4,000  (i«  trmt  to  hep  nji  jmrl  if  thr  rtUit'',  and 
kfay  the  turpltu  income  to  the  penon  for  the  time  beimj 
aiUtd  to potie$tum,  tnth  a  prwiao  that,  if  attch  person 
ikmki  Me  pn^erty,  the  £4,000  wo$  to  fall  into  the 
nidtie.  The  tfnmit  for  lif%  under  the  vrwritione  of  the 
%tl!f4  Land  Act,  the  eatate.  He  alto  wM  tome  of 
ty  hrirlfxrTiui.  (hi  Bumnwna  to  M(ti)i  Hi-  mnirfiini  "/ (li- 
'lurt  to  the  Mile  of  the  hrirhHtiM,  and  dictan^  (he  ri'jht» 
■iiKf  parties  in  the  £4,000, 

Utld,  that  tine  toart  euuld  not,  «k  post  facto,  eanetion 
tifialtof  the  heirioome  already  eald,  under  eeeHon  87  of 

llx'S'ttJed  [."lid  Art  ;  and  tluit  the  proristvn  in  thr  n'ill 
iinctiHQ  ifte  £4,000  to  fall  into  the  reaidut  on  alienation 
51. 


Siiiniiions. 

John  AinoB,  who  died  in  IhOT,  by  his  will,  with 
(odirils  thereto,  devised  a  inuiision-housn  and  Iand.s 
m  OtToiwhiro  to  trustees  on  trusts  for  persons 
iwwwiiiilji  in  strict  Mttleincnt,  and  bequeathed 
famitnrc  mid  chattels  to  bo  held  with  the  mHnsion- 
knue  by  wuy  of  lifirlooms.  And  the  testBtor  gave 
tohistrastws  u  Hum  of  i'l.OOO  Consols  upon  tniht  to 

Sj  the  dividends  tboreof  during  certain  iiame<l 
^  of  which  the  pbintairi  was  one,  to  the  main  ton - 
mot  sad  Npair  of  •  ss*  wall  u^on  the  property,  and 
nbieet  fhovto  to  pressrving  in  good  repair  walks 
uid  drives  therein,  any  suqdns  to  bo  paid  to  the 
Jervm  for  the  time  beinj^  cntithid  to  the  poss.-s'ii-iii  of 
■li^  property,  and  after  the  dcuth  of  tlin  •survivor  of 
tiie  named  livee  to  hold  the  capital  for  the  person 
oititled  to  ponession  abiiolatel^.  And  the  testator 
hither  direoted  that  if  at  any  tame  during  the  oon- 
tioaanoe  of  the  tnuts  of  the  £4,000  the  person  for 
ti'- tiiiK' btiiiff  I'TititlfMl  under  his  will  to  tan  poa«es- 
9on  or  to  the  rt-ceipt  of  the  rents  and  profits  of  th(> 
((opcrty  should  by  alienation  or  other  act  of  his 
(WM  to  be  entitled  to  sooh  nosiession  or  receipt,  then 
tbtrasto  dsdandof  the  £4,000  were  to  oease,  and 
tl»  sKoie  WM  to  All  into  his  lesiduaiiy  psraonal 
«tate. 

In  Octul-r,  ls;t2,  the  y.laintifT,  II.  St.  Vincent 
Atoes,  the  presejit  tenant  for  life,  under  the  testator's 
viUflvifh  the  consent  of  triLsties  appointed  fSK  the 

purposes  of  the  Settled  Loud  Act,  sold  the  property 
Kttted  by  flie  will,  together  with  some  of  Qie  neir- 

loom». 

This  wa«  an  originating  summons  by  the  jilaintitt", 
to  which  the  trustees  of  the  will,  the  trust<i  H  tor  tlie 
t'orpoees  of  the  Settled  Land  Act,  and  the  residuary 
legatee  wers  defendants.  (1)  to  obtain  the  sanction 
of  the  court  to  the  sale  of  the  heirlooms  already  sold, 
md  to  authorixe  the  sale  of  the  remainder ;  and  {'2) 
that  the  rig^ol  the  parties  in  the  £4,000  might  bn 
declared, 

f\.ienA-n,ud>/.  Q.C,  and  Vernon  Smith,  for  the 
plaintiff.— The"  proviso  that  the  !  is  to  fall  into 

the  residue  on  alienation  is  void  under  the  Settled 
UaA  Act,  1882, «.  51,  sab  sootfan  1,  whidi  provides 

(a.)  Beported  by  a  F.  DmiQAX,  Esq. 


that  "if  in  a  settlement  ...  a  provision  is 
inserted  .   .   .   attsmpling  or  tending  ...  by 

a  disjiosition  ...  of  any  personal  property,  or 
,  .  .  by  forfeitur»',  or  in  any  other  manner  what- 
soever, to  prohibit  fir  ]irev('iit  H  S  tiiint  f.irlif''  from 
exercising,  or  to  induce  him  to  alxituin  from  exercis- 
ing, .  .  .  any  power  under  this  Act.  that  provi- 
sion   .    .    .    shall  be  deemed  to  bo  void." 

Everett,  Q.V.,  and  Utewari-Smith,  for  the  residuary 
legatee. 

H»  Tour;/  Luw,  for  the  trustees. 

NoftTU,  J.,  aaid  that  he  could  not,  under  section  37 
of  the  Settled  Land  Aot,  sanction  ex  pott  faeto  the 

sale  of  the  heirlooms  already  sold,  but  that  the  sum- 
mons mif^ht  he  amended  by  the  insertion  of  a  qu<  s- 
(ion  (IS  to  wlii'ther  the  trustees  oun;ht  to  take  stejis  to 
recovi  r  the  heirlooms  which  had  been  sold  without 
the  saiii  tion  of  the  court,  when  a  deolatation  would 
be  made  that  the  tmsteee  need  tain  no  sooh  st^. 
[His  lotdship  sanctioned  the  sale  of  tiie  remainder  of 

the  lir>irln. iins,  inirl  (nntiniied: — ]  With  reijard  to 
the  pn>viso  in  tlu-  will  that  the  £4,000  is  to  fall  into 
the  residue  on  alienation,  I  think  section  ol  of  (ho 
Settled  Lund  Act  applies.  [His  lordship  then  rmd 
the  will  above  set  out.  and  continued :— J  Therefore 
the  plaintiff,  the  tenant  for  life,  is  entitled  to  have 
the  income  of  this  £4 ,000  applied  in  keepine  up  the 
sea-wall  and  drives,  iV(\,  on  tlie  estate,  and  if  it  is  so 
ajipliefl  ho  is  in  a  better  position  with  regard  to  the 
property  than  he  would  Ikj  if  ho  possessed  it  mi-.i'i 
the  amenities  produced  by  that  income.  To  that 
extent,  therefore,  the  property  is  ineroased  m  value 
for  him.  Now  if  he  parts  with  the  property  he  will 
lose  that  beuetit,  for  he  cannot  sell  that.  So  that  if 
ho  refrains  from  aellinp:  ho  has  the  benefit  of  the 
extra  expenditure  upon  itof  the  income  of  the  £  I.IHK), 
an  expenditure  whimi  would  otherwise  have  to  eomo 
out  of  his  own  ]iorket,  and  although  possibly  there 
mij^ht  bono  sor]>liis  to  rr,,  into  his  pochet,  still  he  has 
an  estate  whicli,  \s'liilc  it  r<Miiains  in  his  ])ossession,  is 
worth  mon;  t^t  him  l)y  the  income  of  the  £4,000  than 
it  would  Ix'  if  he  jMirtetl  with  it,  wlien,  ]>y  the  jiro- 
viso  in  the  will,  it  is  to  cease  to  come  to  him,  as  it  is 
given  to  the  person  entitled  to  the  residue.  I  think 
tiiat  is  a  stato  of  affairs  agaiust  which  the  words  of 
section  51  are  directed.  [His  lordship  read  section 
51,  ;ini!  I  iitinuetl  : — ]  In  my  opinion,  therefore,  the 
]>luintitl  K  still  entitled  to  the  receipt  of  the  inoomo 
of  the  £1,000,  and  I  must  nuiko  a  declaration  that, 
notwithstanding  the  sale,  no  change  is  to  be  made  as 
to  the  payments  of  the  income  of  the  £4,000  to  the 
plaintiff. 

Solicitors  for  the  plaintiff  and  trustees,  Bttreht 
Whit^ead,  is  AivmImiu. 

Solicitors  for  the  rosidiiary  Isgatee,  (Tasoeffe,  WaA- 

Aam,  <St  Co. 


Maroh  4. 


Chan.  Div.  t 
North,  J.  ) 

la  re  TUOKXB. 
TooKOt  V.  Tdckkr.  (a.) 

Annuittj  chiirije  lij  afliril  un  f.ifntr  —  !>'  <•/  <  ^litft-  in 
tttllnmnt  snhjf  t  ti)  t  hiirge — Charye  oh  corpus  or  in- 
cvuu  —Anirdiij  in  arreat— Mortgage  OT  tolo  of  ttttled 

fstdt'  tn  )ntxt  nhhiiity. 

The  teslatur,  hif  a  codicil  to  hit  tvill,  devieeil  crrtoiit 
ysor^  rsnf-eAoiyas  to  hie  fnufaes  Is  be  paid  to  eertakt 

(a.)  Beported  hf  J.  Abihub  PBiaB,BBq.,  Benistar- 
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per$on»,  and  tubject  to  and  charged  therewith  he  devised 
an  estttte  to  certain  per»om  for  liff,  with  rtmainderi 
over.  The  anuuitits  lull  in  ;  ht!''  i,  <:!>•>  n  rrant  Wld  the 
rentt  of  the  ettate  beiny  intuj/icitnt  to  viett  t/um. 

Held,  ihai  they  nmt  he  paid  hjfataUor  mortgage  tjf 
thetetUedertate. 

Henry  Tiicker  by  bis  will,  dated  the  27th  of 
August,  1IS73,  appointed  the  defendant  William 
Tucker.  Juniea  KuyeM,  and  Bli  H.  Head  oceonton 
and  trustees  thereof. 

By  blanM  8  of  hit  will  the  testutor  lU  visrd  to  bis 
trustees  a  yaariy  raot-daarge  of  X300  diuiog  the 
joint  liTee  of  the  teBtator's  w»b,  Eliaabrth  Tnoker,  and 
the  plaintiff  upon  the  trusts  thereinafter  declared 
concerning  the  same,  and  by  clause  7  testator 
directed  ms  trustees  to  pay  the  said  rent-cburf^e  to 
the  plaintiff,  Bubject  to  certain  conditions  us  to  bank- 
ruptcy or  attempted  alienation  on  his  part. 

By  a  codicil  to  his  will,  dated  the  4th  of  Aptilt 
IST  t,  testator  revoked,  inter  alia,  clauses  3  ondToi  hifl 
will,  luul  in  lii  u  tlureof  ik'vised  to  his  trustees  the 
livo  yejirly  rent-cbarges  following,  namely,  one  of 
£40  during  the  life  of  Ann  Hill,  one  of  £M  during 
the  life  of  Annie  Panis,  one  of  £60  during  the  life  of 
Elizabeth  P.  CHllmore,  one  of  £30  dming  the  life  of 
Taiic  Ml  :u!,  and  one  of  £300  duriiif^  the  life  of  the 
plaiiitilV,  tuid  directed  that  thi:  i.  iit-charge  of  £300 
sbould  Ixi  held  upon  tlie  trusts  by  clause  7  iu  the 
testator's  said   will  de<:larcd   respi-cting   the  rent- 
charge  by  clause  3  iu  bis  said  will  de%'i8eil.  Clause  7  in 
the  said  codicil  was  at  follows "  I  diiecb  that  tiie 
five  several  yearly  renfc-ohurgee  hereinbefore  deviaed 
sbuU  n  ^p^•^;tlvely  De  chargeil  upon  and  is8uin<?  out  of 
my  said  Uiuton  estate,  exclusively,  and  sbiili  resp««c- 
tively  be  paid  quarterly,  the  first  payment  in  re8j>ect 
of  each  yearly  rant-charge  to  bo  made  on  the  expira- 
tion of  tinee  calendar  months  after  my  decease  if 
the  person  during  whoso  life  the  rent-charge  is  given 
shall  then  be  living.    And  1  empower  my  trustees  by 
distress,  and  also  by  entry  upon  and  by  perce])tion  of 
tiie  rents  and  proiita  of  my  said  Hiuton  estate,  or  any 
part  tliereof,  to  tsooTer  payment  of  all  or  any  of  the 
said  rent-chaHESB  whsn  in  arrear  for  twenty-eight 
days."    By  danss  5  tiie  testator  (subject  to  and 
chiir^''^!  witb  the  five  severul  r<Mit-L-li!in,'rs  tbfrcin- 
b<'fiire  dovised  and  the  reuitilics  fur  n vnvi-i  iiii^  ji^iy- 
nient  tbi  ivof)  devised  his  said  llintoii  istiitc  to  thr  use 
of  his  said  wife  and  her  assigns  tluring  her  life,  with 
remainder  to  the  use  of  the  defendant  Henry  Emilius 
Tucker  and  his  assigns  during  his  life,  with  remainder 
to  the  use  of  his  child  if  only  one,  or  all  his  children 
if  more  than  one,  who  eitlu-r  in  liis  Hfi  time  or  after 
his  decease  being  a  son  or  sons  utt^iin  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daughters 
should  attain  that  age  or  marry,  and  liis,  her,  or  their 
respectiTe  heirs  and  assigna,  if  more  than  one,  in  equal 
shores  iis  teiiuiifs  in  common,  with  remainders  over, 
but  in  tbf  event  of  tbere  being  no  child  wlio  should 
attain  ii  vest<'d  interest  under  tbc  iibovf  prnvision,  the 
testator  devised  bis  said  Hinton  estjite  ujMm  Uie  trusts 
declared  in  his  will  conccmiug  his  estates  iu  the 
oonnties  of  Berks  and  Wilts ;  "  but  not  so  as  to 
increase  or  multiply  charges  or  powers  of  charging." 
The  t««tator  died  on  the  17th  of  January,  lX7o,  and 


his  will  and  codicil  were  proved  by  his  executors  on 
the  14ih  of  April,  1s7."j.  On  the  tistiitor's  death  his 
'widow  entered  into  posseaiiiou  of  the  Hinton  estate, 
and  down  to  the  17th  of  July,  1891,  the  oharges  were 
duly  i  Htd  to  the  persons  entitled. 

Alter  her  death,  on  the  '26th  of  July,  1891.  no  pay- 
ments were  made,  and  t\w  rental  of  the  t'st.it*'  liad 
been  so  reduced  by  agricultural  depreaaion  and  other 
fliat  the  ORMs  tents  raoeiTed  wen  leas  than 
idiMged* 


Proceedings  were  thou  commenced  in  the  Chancery 
Division  by  the  plaintiff,  on  behalf  of  himself  and 
certain  other  annuitants,  to  obtain  paynwotfll  tts 
sums  so  charged  by  a  sale  or  mortage  of  Hie  ma 
estates,  and  for  a  declaration  that  the  persons  onhtM 
to  the  charges  were  entitled  to  have  the  deticieocy 
made  good  out  of  the  said  estates,  and  fbr  sdaam- 
istration  of  the  estate. 

The  writ  was  issued  on  the  12th  of  February,  1892, 
aud  (.11  rhf  2nd  of  April,  1892.  the  pUuntiiE  WM 
iippoiuli  d  by  Nortli,  J.,  receiver  of  the  rents  and 
i)TOat.s  of  tb<-  IliuUiU  estiitc.  On  tbe  2otb  of  June 
North,  J.,  gave  judgment  in  favour  of  the  plaintiff, 
wittiont  muring  any  declaration  as  to  whether  or  not 
the  rtnt-charges  were  charged  on  the  carptu  of  the 
estate.  An  inquir>',  as  sought  in  the  statement  of 
chiim,  wtws  also  direct<'d  to  ascertain  the  persons 
then  entiUod  to  the  several  n-nt-cbarges.  and  the 
amounts  due.  On  the  SOth  of  Noveml)er,  is.rj,  the 
chief  dak  filed  his  oertifioate  aa  tu  these  facts,  and  on 
the  eth  of  Seoember  the  piyntiff  took  oat  a  smnmons 
that  he  might  be  i^>erraitted  to  raise  the  arreara  of  »e 
rent-chaivea  by  a  mortgage  of  a  competent  part  01  tte 
estate.  Oa  the  adjovinment  ol  the  wmmmw  lato 
coiu-t, 

SJIail,  Q.C,  and  H.  rerreW, for thephrfniiff.—'llieia 

annuities  are  cburged  on  tbe  cstutc,  and  in  spite  of  thS 
scttlemejit  they  ought  to  be  riuse<l  by  mortgage: 
Cupit  V.  Jackson,  13  Price,  721.  [NollTii,  J.— There  it 
was  taken  for  granted  that  the  annuities  wea-  a 
charge  on  the  n.nitis.^    Cujut     Jackson  was  followed 
in  Whit,  v.  Jam>s,  7  W.  K.  ;5.>.  2f5  Beav.  191,  aglilUt 
(,m,r.s  V.  n,<M  11  Sim.,  p.   -'oX.     [Tliey  <»I»  >*• 
ferred  to  I'dtinyrr  v.  AmU'r,  :5I  Biav.  :>42.  11  \\.  b- 
Ch.  Dig.  146 ;  Todd  v.  fli>  ll„f,  27  Beav.  3a3,  3a4  n ;  and 
Birch  v.SherraU,  Ki  W.  K.  30,  L.  R.  2  Ch.  App.644.] 
Iforfon  V.  IfnU.  22  W.  &.  391,  L.  B.  17  £q.  457, 
a  d.  cision  of  Hall.  V  C,  is  also  in  OUT  hcWttX.  WS 
admit,  Ikavc  v.  r,  tliat   that  ease  cannot  be  reoon- 
cil<>«l  with  tbe  de<  ision  of  tbe  same  judge  iu  Tmjlorf- 
Taylor,  22  W.  Ii.  319,  L.  K.  17  Eq.  324,  indess  the  Vioe- 
Chaiuellor  meant  that  whore  an  estate  is  in  stnct 
settlement  an  annuity  cannot  be  charged  on  the 
r,./y.Ms,  but  we  suy  that,  in  ciwe  of  a  settled  estate,  tt 
is  iiupMssiblf  to  make  a  charge  on  the  CoryMS  OXOWt 

by  using  the  words  used  by  this  testator  and  hythe 
testator  in  Iu  n  Toy  tor.  o 
Tliey  referred  also  to  Pearson  T.  HdltwtUt  22  W.  B. 
839,  I..  11.  18  Eq.  411. 

H^.  C.  Fookst  for  the  trustees  and  the  two  other 
anmdtants. 

( '.  //'  rUrt  lirijtimt  fOT  the  i)artie.s  interested  in  the 
estate.— There  is  grave  doubt  if  the  wurds  are 
sufficient  to  oonstitate  a  charge  on  the  crj-us.  In 
the  case  of  a  settled  estate,  to  take  amiuitica  out  of 
the  r(/r;<(t«  prodiuH.s  great  confusion,  and  in  any  caae 
the  court  must  exercise  a  discretion  :  Gmvt»  v.  Hides; 
Pic.,r,l  v.  Mitrh.n,  U  Beav.  103 ;  TayUT  v.  Taylor. 
This  is  a  cjise  <if  strict  settlement  as  dcfinitl  by  U.Ul. 
V.C.,  in  Tiudw  r,  Tagior  :  there  is  an  eatato  to  one 
person  for  Bfo  witii  rematndera  oter.  Am  the  oomt 
clearly  bris  ;i  disci-etion  whether  or  not  fl*"* 
annuiti.  s  siiould  be  nused  from  the  eorpus,  this  U 
a  case  in  which  it  should  ha  loth  to  exeraiee  moh 
discretion. 


NoBTU,  J.— The  qmjstiou  turns  on  tbo  oonstruetion 
of  the  oodioiL  flhonld  these  aonniti.  s  b,-  .  barged  on 
the  income  or  on  the  earpatf  Now  in  the  codicd  the 
testator  deroes  to  his  trustees  five  aeveral  rent- 
charges,  amounting  altogether  to  £490,  in  tnirt  r» 
certain  annuitants.  In  tbe  next  clause  of  the  OOdua 
(olause  3)  he  savs:  '"I  direot  tbiit  tbe  five  sevCTSl 
ysttiy  rent-charges  shall  be  respectively  charged 
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High  (Doukt. 


Dpoo  and  issuing  out  of  my  said  Hinton  estate 
exclusively."  Pau^g  there,  there  is  no  reference! 
whatever  to  income.  [His  lordship  then  read  clause  4 
U  the  codicil,  aod  continued : — ]  Then  be  givM  his 
tmtoea  power  to  recover  payment  by  diatreH  or 
entry.  But  these  are  not  th»'  only  reine<lies,  iind  he 
du*s  not  by  thes*;  words  (;ut  down  the  eftVct  of  the 
jriur  charge.  ]?y  tlio  .'>lh  (;laiis>\  "  8uVij«x;t  to  and 
dtai^ged  with  the  five  several  rent-charges,"  hu  devises 
hitertate,  and  here  follow  the  limitatioiiB.  I  oanuot 
doubt  that  this  is  a  charge  on  the  corput  of  the  C8tote 
u  distinguished  from  the  income. 

In  taking  this  \'iew  I  follow  I'upit   v.  Jack^mi 
sud  Picard  v.  Mitrlirll,  in  which  latter  case  neither 
CitpU  T.  Jackmn  nor  Grwm       Ilkka  were  cited, 
but  Imcd  fiomilly,  M*B.,  WM  of  opinion  that  the 
trtrie  was  tiaUe  to  )>e  told  to  satisfy  the  an- 
DuitlM.    FlirrJi  V.  Sliirrtill  imd  Ma^utt   v.  f!"/n'iiHi>ii, 
26  W.  R.  T.i^J.  S  Ch.  U.  411.  luv  uiithoritics  that 
mcfa  anniiitirs  ar<'  ehnrgotl  on  capital  ;  and  inde- 
pandent  of  authority  I  abould  have  taken  the  view 
ttat  tbme  snnoitieB  ehonld  be  nuaed  hy  mort- 
gage.   This  view  is  not  consistent  with  the  rrjiorted 
of^osion  of  IIhII,  V.C.,  in  Taybir  v.   Tiujhir.  But 
TnyluT  V.  Tufjldr,  as  rejwrted,  is  an  unsatisfactory 
c;ue.    In  the  later  case  of  HorUm  v.  Hall,  which  was 
heard  before  the  same  judge  aboat  a  fortnight  after 
his  decision  in  T<n/!<n- v.  'f'oi/lri\hv  f^ivcs  n  different 
reason  for  his  decision  in  that  KUimt  to  that  which  is 
giv^n  in  the  report.    I  am  therefore  of  ojtitiiun  tliiit 
the  annuities  are  charged  on  the  vurput.    Still,  even 
whoi  annuitiee  are  charged  on  the  corpus,  the 
oonrt  has  still  a  discretion  whether  or  not  it  wUI 
order  them  to  be  raised  by  mortgage  or  sale.  The 
income  of  the  estuto,  through  iigrifiiltniul  depression, 
ha8  been  greatly  reduceil,  so  that  there  is  uot  a 
tofficient  80111  left  to  meet  the  annuities,  and  there 
hM  been  no  evidenoe  that  the  depression  has  arisen 
from  causes  which  are  likely  to  cense  at  an  early  date, 
and  it   therefore  seems  a  case  in  wl^iih,  if  I  liavc 
{M^wer  to  assist  them,   I  ought  to  direct  that  the 
•iiiiuitants  should  no  longer  be  kept  oat.    It  was  not 
decided  in  Oravet  t.  Hicka  that  under  no  circumstanose 
can  the  arrean  of  an  annnity  be  raised  by  the  nie  or 
mortgage  of  a  setUed  estate.    In  th.-tt  uise  it  was 
recognized  that  the  annuity  wiui   charged  on  the 
'  rpiig ;  but  if  you  cannot  raise  the  money  for  the 
payment  of  the  annuil^,  what  is  the  meaning  of  a 
diarge  on  the  eorptM  f  There  are  a  larn^e  number  of 
anthorities  in  which  Gr'nm  v.   Hirk-x  has  not  been 
followtrd  :  in  I'iaird  v.  Mik/ull :  li'/ilte  v.  Jttnu:^,  in 
which  case  the  Master  of  the  KoUs  expressed  himself 
tiouud  by  (,'nj>U  v.  Jufkmrn ;  Tmld  v.  Uitlhy,  27  Beav.  3.33 ; 
/'HiiiH/rr  V.  A  mbh  r  ,  Halt  v.  Huri,  2  J.  &  U.  70, 10  W.  R, 
Ch.  Dig.  0,  which  was  decided  by  Lord  Hathorloy. 
Looking  at  the  authorities,  the  decision  in  Tui/lor 
v.    T'lijLir    apjK>ar8    uiiHutinfactory,    witlmut  even 
taking  into  consideration  the  contrary  judgment  of 
Hall,  V.C.,  in  Hnrtwt  v.  Hall,  and  I  cannot  treat 
it  as  an  anthoiitgr  fur  doubting  that  the  amount  due 
nder  these  annuities  can  be  mised  by  sale  or  mort- 
gage.     I  Hin  accordingly  of  the  opinion  that  the 
annuities  are  charged  on  the  otrpus  oi  the  settled 
•Slate,  and  the  arrears  must  be  raised  bgr  a  sale  or 
iHiftita^yt  of  the  estate  so  charged. 

AllpArties  concurring  that  the  anears  should  be 
ntised  by  luurtguKe,  Imn  lordship  directed  a  tdier«Dce 
to  chambers  for  the  purpose. 

SoUailoE*,  Rookt  ASm;  Hvghtf  A  fkmt. 


Jan.  24.  26. 


Chan.  Div.  i 
Kekewich,  J.  ] 

In  re  KaxD  AMD  QnaoaCB  ConraAor.  (a.) 

Vendor  and  purrhtiari- — Si'm-^isioii  didi/ — Siilf  HuhjetHo 
leases,  hut  frt  f  /rmn  iii<  uiiil>riiiirei<  -Aaisr*  at  ijroHnd- 
rents — Dtitij  jiu'/nbh  in  r<  sptrt  uf  im-r>xi.^'  d  ralin-  <>n 
determination  of  leases — Huccetsion  Duty  Ad,  18d3 
(16  ifr  17  Viet.  e.  61).  m.  2.  SO. 

Land  suhjecl  to  leases  <U  ijronnd-rcnts  was  sold  subject 
tit  buses,  but  free  frmn  irirumhrauces,  the  eimtraet  malH»g 
ut)  provision  as  to  tin  fnti/nu  ut  i<f  anecestion  dtitif. 

Held,  tliiif  ffi'  sum  asimi  'hifi/  ifii/nlilr  in  ri<j>nl  nf  the 
increasrd  iHiinr  <>/  thi'  proprrtij  on  t/if  ilrhnnimttiini  <>/" 
the  leases,  payuimt  <>/  which  hud  brrn  jHtstiniiird  i't 
arrardance  with  section  20  (Ae  JSoeeeMion  Duty  AUt 
1H53,  mnut  he  borne  hjf  the  vrndors. 

Adjourned  summons. 

Tliis  w;is  :i  Hiiniiuoiis  imdor  the  Vendor  and 
I'lirehaser  Act.  IS"  I.  l»y  a  piirchu^ier  of  real  estate, 
asking  for  a  doclarati(  n  iliat  the  vendors  were  liable 
for  the  sacoession  duty  in  respect  of  tin-  whole  of  their 
interest  in  the  property  contracted  to  Ij<«  sold. 

The  contract  was  dated  the  Slat  of  March.  1892, 
and  contained  (inter  alia)  the  following  clauses 

"  1.  The  verulors  are  to  sell  anil  tlie  ]'Uri-ha8er  is  to 
piin  lia.se  at  the  price  of  i.'4I,tHHi  the  freehold  nroiM-'ity 
ilesenbed  in  the  schedule  hereto,  subject  to  tne  leases 
affecting  the  same,  but  free  from  incunibnuuses." 

"  4.  ^e  abstract  of  title  n  to  commence  with  certain 

indentures  of  lease  an  J  release,  dattd  resjiectively  the 
1st  and  2nd  of  July,  181<S.  Part  of  the  projwrty  was 
desoiaed  by  lease  (still  subsisting)  dated  in  1813.  and 
the  remaining  boraom  was  demised  by  lease  ^(still 
subsisting)  dated  in  1814.  Counterparts  or  copies  of 
the  sai'l  two  leases  have  been  produce<l  to  the 
purchaser,  and  he  hhall  lut  ih  emed  U)  purchase  with 
notice  of  all  the  contents  thereof." 

"  6.  The  property  is  sold  subject  to  all  quit, 
chief,  and  other  rents,  rights  of  way  and  other  ease- 
ments  (if  any')  affecting  the  same,  and  to  any 
subsistiuj;  iialnlity,  under  enclosure  award,  covenant, 
or  othenvise,  to  repair  the;  fences,  roads,  or  streets, 
and  to  the  rights  of  the  t«'uants  to  fixtures  (if  any),  or 
to  their  statutory  rights." 

"  7.  The  vendors  are  the  only  children  of  Bobert 
Charles  Kidd,  de(!ea8«>d,  named  in  the  will  of  Fanny 
Ki.M,  <late.l  the  -Jsth  ui  DecemlKT,  1862.  The 
purchaser  shall  not  r(  (piiie  any  evidence  of  this  fact, 
or  of  the  deaths  of  the  said  Robert  Charles  Kidd  and 
his  wife,  Mary  Jane  Kidd,  other  than  a  statutory 
declaration  of  those  facts." 

The  contract  cont.iin  ;I  no  pTOVisioil  fOT  tlie  pay- 
ment of  succession  duty. 

The  title  of  the  vendors  was  derived  from  the  will 
of  Fanny  Kidd,  who  devised  the  property  to  her  son, 
Robert  Charles  Sdd  for  lift),  wifh  remainder  to  his 
wife,  iMiiry  Jane  Kidd,  for  life,  witli  temafaider  to 

their  chililren,  the  vendors. 

I'pon  the  death  of  Mary  Jane  Kidd,  who  survived 
her  husband,  suooesaion  duty  on  the  value  uf  the 
ground-rents  was  paid,  payment  of  the  duty  in 

re.spect  of  the  ini-n-.f^cil  v.dii*'  of  tlie  proju'rty  ujion  flie 
deteriiiination  oftiie  lea.Hes  hciug  pustpoiicil  iintU  sui  h 
determination,  in  acconhiMee  with  section  20  of  the 
SttCGession  Duty  Act,  18o3.  The  leases  were  to  expire 
hi  1697.  ^e  ground-rents  pajrsble  under  the  leases 
amounted  to  £G7  lOs.  per  annum,  while  the  annual 
rack  rental  of  the  property  was  estimated  at  between 
£3.000  and  i'4,000. 


(a.)  Bspnrted  by  Abnold  Gijovxr,  Esq..  Barrister- 
atrLaw. 
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Hion  CouKT. 


In  he  Kiiii>  AM)  Gir.noN'st  CoxTUArr.    Snioi.KY  r.  Peck. 


TTiGH  Court. 


Tho  question  raised  by  this  sumiuoiis  was  whether 
the  du^,  which  woala  beoome  payable  upon  the 
detonninatiop  of  the  Ismm  ia  1887j  ought  to  be  paid 
lij  flke  Tiodots  or  Am 


<kH,  for  fhe  purdhaMr. — The  raooeMkm  took  phoe 

bcforo  the  contract,  and  the  duty  ia  therefore  payable 
by  tlio  vciuloi-s.  The  contract  disclosed  the  leases, 
bat  not  thn  fact  th;it  there  wii.s  luuliseliHigi  il  r<Uijeessiou 
duty.  Atbougb  payment  of  the  duty  may  be  poat- 
poned  hgr  ^^xtaie  of  netion  20  of  the  Aot,  tlis  duly  is  a 


He  referred  to  Dar^s  YendoTe  and  PnrohatorB, 

6th  ed.,  p.  6(57.  and  fu  n  r,.,j„T  ami  AUen*§  Cmi- 
trad,  '23  W.  R.  .iOl,  I  Ch.  IJ.  so2. 

Davenport,  for  tho  vendors.  This  is  tho  ordinary 
case  of  a  purchaser  buying  a  reiiiainrlor  oxpe-jtant  on 
the  dotermiitution  of  a  priur  estnte.  The  duty  is 
therefore  payable  by  him:  Voupn-  v.  'J'rn"l'i/,  s  \V.  K. 
290.  28  BcAv.  mi  /»  re  Lanaiutmt  39  W.  it.  Itfti. 
The  principle  ia  the  MSM  ^HHumu  tile  rtmafadar  ia 


aoqpeblant  on  a  life  eatato  or  on  » term  of  yean. 

Kkkewicii,  J.  -It  is  well  settled  that  the  purehaser 
of  a  reversion  bears  the  payment  of  succession  duty, 
payable  when,  by  death  or  otherwise,  the  revei>ion  is 
oonverted  into  an  estate  in  poaaeasion.  On  the  other 
hand,  it  ia  equally  well  settled  that  where  a  purchaser 
buys  an  estate  in  possession,  notwithstanding  that  he 
buys  it  in  part  from  ownejs  in  remainder — where,  for 
instance,  ho  buys  from  owners  of  prior  estates  with 
tho  ooncurreuco  of  the  nunaindormeu  in  fee  he  ia 
entitled  to  have  the  estate  in  foe  in  possession  ch  ared 
from  the  burden  ol  the  auooeeaon  daty  which  will 
beoone  payable  on  the  determinatioD  of  tiie  prior 
estates.  In  the  present  case  I  am  doab'ng,  not  with 
an  estate  in  one  for  life  with  remainder  over,  but  with 
an  estate  in  fee  simple  subject  to  a  lease.  No  doubt, 
strictly  speaking,  that  is  a  reveraion.  The  purchaser 
does  not  Duy  a  Tacant  possession.  He  takea  a  rever- 
sion expectent  on  the  lease,  but  not  a  reversion  in 
respect  of  which  succession  duty  is  to  become  jiayabh^ 
when  it  beconies  an  esmte  in  possession.  What  ho 
takes  is  for  all  purposes  an  estate  in  poasossion.  Now, 
under  which  Of  the  abova-stated  ralea  doea  the  present 
casefaU.» 

Aaauming  ftyr  the  momeDt  that  there  is  nothing  in 
the  contract  to  show  that  the  purchaser  took  any- 
thing less  than  an  estate  in  fe<!  siniplf,  subji«et  only 
to  the  leases,  it  seiuiis  to  nic?  that  he  is  entitli'ii  to 
havu  the  property  clear  of  all  burdens,  inebidin;.;  this 
liability  in  respect  of  tho  duty  which  will  1k'  payable 
out  of  the  property  by*aod-hyer  but  whioh  does  not 
really  arise  oy  the  determination  of  the  leases,  bnt  on 
an  entin  ly  difFerent  event.  I  do  not  think  tho  ,\ct  of 
Parliament  can  gi»vem  the  conclusion  of  the  court  in 
a  case  of  this  kind,  where  the  question  is  between 
vendor  and  purchaser.  The  rights  of  the  Crown 
are,  of  ooum,  quite  dear,  however  I  decide  the  case. 
The  successicm  m  the  vendors  to  the  estate  occurred 
long  ago,  but  the  payment  of  succession  duty  in 
respect  of  flu  reversionary  value  wius  postponed 
until,  by  the  determination  of  the  leases,  the  vendors 
should  become  entitled  to  the  enjoyment  in  posses- 
sion, and  there  ia  oooMqaently  now  a  obarge  on  the 
pro|>erty  for  Bome  amonnt  or  other.  To  my  mind, 

therefore,  it  is  reasonably  char  that  the  purchaser, 
taking  an  estate  in  iHjsst-ssion  subject  to  the  leases,  is 
entitled  to  demand  from  the  vendors  such  an  estjiti'  as 
he  would  enjoy  if  it  were  discharged  from  this 
burden. 

But  it  is  said  that  the  only  way  to  give  him  that 
is  to  comfK)und  the  duty,  and  that  cannot  be  done 
without  the  authority  of  the  Crown,  with  whom  it  is 
a  discretionary  thing,  and  that  a  ditficuity  arises 


inasmuch  cs  no  one  knows  wliat  will  be  the  value  of 
the  property  upon  the  detemiination  of  the  leases. 
A  complete  answer  to  that  is,  ^that  if  the  vendors 
have  sold  the  property  chargcsl  with  a  burden  wUoh 

they  are  unable  to  asei-rtain,  then  they  fail  to  make  a 
good  title,  and  the  purchaser  cannot  be  comjH?lled  to 
complete. 

Then  the  vendors  say  that  tho  purchaser  really 
knew  that  he  waa  buying  this  property  snbject  to 

tho  charge.  It  is  not  preteTidod  that  it  ia  expreaaly 
mentioned  ujion  the  face  of  th<'  contract,  or  that  it  is 
tlirr.  tly  diflclostsl  by  its  terms  ;  but  it  in  sai.l  that, 
under  clause  4,  he  had  notice  of  the  contents  of  the 
leases,  and  that  danae  7  shows  that  tha  widors  were 
claiming  as  successors  in  title  to  someona  who  was 
d(wd  ;  but  though  that  might  afford  some  indication  of 
the  nature  nf  the  title,  there  is  nothing on  the  contrat  t 
suthcient  to  8ui)port  tho  vendors'  contention.  I  hoUl 
that  a  purchaser  buj-ing  an  estate  in  possession  subji^jt 
to  A  lease  is  entitlea  to  have  that  estate  free  from  suc- 
ceadondnty.  In  order  to  get  rid  of  that  obligation 
the  vendor  must  set  out  on  the  face  of  the  oontnot 
tho  existence  of  tho  burden,  and  must  oven,  I  am 
inclined  to  think,  go  furtln  r,  innl  cx]iressly  n'lievi' 
himself  from  the  obligation  nf  discharging  th:tt 
burden.  The  purchaser's  objection  Lj  a  good  one. 
and  the  vendon  must  pay  the  costs  of  the  proceed- 
ings, 

.Solicitors,  Lmtgleg,  OHhon,  Jb  Moon;  Pidcmn§  1 


Suuourr  v.  Picoc*  (a.) 

SolicHor — Solieitora  Ad,  28 — Action  on  behalf 

of  morUjagor — Charging  wrder  taking  priority  over 
H^ttetl  fHortgagte, 

.tn  nrtion  xain  rnmmenred  Inj  the  goitcitors  for  the 
piirchasi'r  of  a  Ittmhohl  hottse  fur  sj^cific  i)fr/<>rtnanee  of 
the  <i;/i"  .n>  lit  for  fillr.  Inthi  riiitr^e  t<f  th''  procefdimj* 
it  tntiijtjiiral  that  the  purchnner  had  mortgaged  his 
interest  in  the  agrt  f  inent ;  hut  the  mortgagee  deeliiud  to 
rrlmut  her  inkreit,  or  to  concur  iu  the  proeeedi»gt> 
Jiuhpnent  waa  oMornnf  tn  the  adUm,  ordering  the  dt- 

/iii'!i:tit<  fn  iiiisii/ii  tlir  frnse  of  thf  Itoii'^i  (•>  (hr  plitiidiff  or 
flit  m»r(<ja'iti.  J'ltiintiff's  sufirUurs  ai>iilitd  lii/  jxtitiiin 
fur  a  char'jing  order  on  the  l<yiseh<Uil  hn'i^r  fur  thnr 
taxed  costs,  charges,  and  tjcpenses  as  mlicitors  for  the 
f»la{idi(T  in  the  aeftlM. 

/A/'/,  t  'liit  they  were  entitled  to  a  fhargintj  order  a$ 
l>raijtil,  uial  that  it  must  nut  only  bind  the  jdninti^t 
iuterett  in  the  hoate,  itrf  take  friorOig  over  lAe  mwiga^ 

Petition  under  Solicitors  Act,  ISOO. 

In  the  year  l  s'>s  tliree  leasehold  hou.ses  at  Kilbnrn, 
iu  tlie  enmity  "f  Mi'MlcM  x.  were  assij^nol  to  tlire<' 
I>Gr8ona,  the  trustees  of  tlie  niarriag*'  settlement  of 
one  llajmard,  by  way  of  mortgage  for  securing  the 
repayment  of  a  sum  of  £S00  and  interest  as  in  the 
said  mortgage  mentioned.  In  the  3rear  1877  Maynard 
agreeil  in  writing  with  Seholey  for  the  sale  of  the 
property  t<>  him  for  i'sOd  p!i\able  by  instaliuents. 
This  agr<'ement  was  state<i  by  Maynard  to  have  been 
entered  into  byhiu  without  the  concurrence  of  his 
trustees,  and  contained  a  proviso  that  if  it  should 
be  dett  rniiii.  <\  by  ^laynard.  under  certain  powers  in 
that  behall  contained  in  it,  in  consequence  of  any 
default  on  Soholey's  part,  Hcholey  should  be  entitlea 

(a.)  Bepoited  hy  C  Hbrbert  Bbow,  Usq.,  Bai^ 
xiater-at^Law. 
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to  an  assignment  for  the  whole  term  of  one  of  tho 
thtee  hoiisos  for  cjich  jjrinciptil  sum  of  £266  I. Is.  hi. 
which  should  have  been  paid  by  hiiu,  being  one-third 
ottlieiniroluMe-moneiyot  £800. 

In  the  year  1891  the  trustees  advertised  the  mort- 
gaged property  for  sale  by  auction,  under  a  power  in 
tfjMt  behalf  contaiiR'il  in  tlie  inortf^.-igt-  <lt'i"(l.  Sclmlcy 
bad  then  paid  iuatalmentH  un  ler  his  ii<<;i'>'<  iii<'iit 
■aUNnitillg  to  l^ut  £276,  and  on  liflcortainiiig  that 
ttt  (loperty  unw  advartuied.  for  sale,  brought  thin 
toHon  against  the  tmiteee  and  Maynord  for  speoitic 
performance  of  the  agreement  so  far  a.s  siilwistin;^, 
and  for  an  injuiu;tion  restraining  the  tnistpcs  from 
selling  one  of  the  houses.  The  trustees  tlieroupon 
withdrew  that  hooae  from  the  sale  and  undertook  not 
to  offsr  it  for  eale  till  after  the  trial  of  the  action. 
By  tho  statement  of  defence  it  was  stated,  ns  fhe  fact 
was,  that  Scholoy  Imd  in  ISSl  executed  a  niortgiigo 
charging  his  interest  under  tho  iigreement  in  fiivour 
of  a  Miss  Cardalo.  In  tho  coursu  of  subsequent  cor- 
respondenoe  between  Scholny's  solicitors  and  Miss 
Oafdale's  solicitors  the  hitter  refused  to  ndeitsp  her 
charge  on  one  of  the  houses  or  to  join  with  Scholey 
in  the  action.  On  the  hearing  of  the  action  tho 
defendants  were  directed  to  assign  the  lease  of  the 
hooM  in  question  to  Scholey  or  his  mortgagee,  and 
lha  OOSts  payible  by  the  defendants  to  the  plaintiff 
were  ordered  to  be  set  off  against  the  costs  of  u 
i()Uiiti  r-<  ];titii  liy  tlie  di  feiidimts  imd  eertain  other 
wmU  payable  by  the  plaintitl'  to  the  defendants. 

This  was  an  application  by  the  plaintitf's  solicitors 
for  a  chaiging  order  on  the  honae  in  question  for  their 
MNli  and  ORMnsea  aa  loHoiton  for  the  plaintiff  in  the 
atwn< 

/aciben,  for  the  apnlioanta. — Bj  the  action  tho 
boose  in  question  has  oeen  roeovered  and  preserved 

not  fiidy  for  the  jthiintifT  hut  also  for  his  inortgai;ee, 
A  charging  order  under  tho  Solicitors  Act,  ISlK), 
takes  precedence  over  the  interests  of  all  parties  in 
the  ptoperfy  recovered  or  preeenred :  Faith/all  v. 
Earn,  sew.  B.  270^  7  Ch.  D.  495;  CharUon  t.  Char  I - 
ton,  32  W.  I{.  90;  Oner  T.  Young,  31  W.  B.  930,  24 
Cb.  D.  jio. 

Borthwick,  for  the  mortgagee. — ^The  mortgage  was 
niade  before  the  action  wns  coiniiiein-e^l,  and  (.nnnot 
be  affected  by  the  v\iM--^m'^  onli  r.  An  iuiplieil 
authority  or  rt  fjUfHt  is  the  foundation  of  the  doctrine 
of  sidvage  :  Falcke  v.  tirnilisl,  haprritU  lummuce  Co., 
35  W.  B.  143,  34  Gh.  D.  :>.{  I.  In  this  case  there  was 
no  authority  or  requeat,  either  express  or  imjilied. 

RoxER,  J. — ^The  authorities  bearing  on  chariring 
orders  obtained  under  the  S<dioitors  Act,  1860,  sli,.w 
that  what  ia  recovered  by  the  action  of  tho  solicit<jr 
ta  to  he  treated  as  if  ho  had  earned  salvage,  and  that 
he  is  to  b«?  paid  for  his  services  on  tlu!  theory  that 
salvage  services  have  been  rendered.  The  28th  section 
of  the  Act  is  veiy  general  in  its  terms,  and  authorizes 
*  ehaiga,  not  on  the  interaat  of  the  plaintiff  merely, 
Int  on  all  property  recovered  in  the  action,  whether 
for  the  plaintiff  tudy  or  for  him  in  connection  with 
others.  It  is  not  nocessarj'  that  the  property  charged 
dlonld  belong  to  the  person  who  emidoyed  the 
solicitor,  but  it  must  be  by  ^eaaon  of  the  emfloyment 
that  tiie  property  is  preeerved.  Here  nndonhtedly  the 
profrfirty  wan  jirescrved  by  the  action  1)rtnight  by  theite 
wjUdtora  on  lu  Lidf  of  tlu?  jdaintift",  and  lait  for  the 

EiroceedingM  tak<'n  hy  Iheni  the  mortgagee  would 
lave  lost  her  securi^'.  In  uiy  judgment  tho  cose  is 
governed  by  the  pnndple  of  Oreer  v.  Young,  and  I 
Ikold,  tiierefore,  that  the  solicitors  are  entitled  to  the 
cbarge  for  which  they  ask,  not  only  against  the 
j>laintiff',  but  also  in  jiri  iiity  to  tln'  rliuii^r  of  the 
mortgagee,  who  is  taking  the  bonelit  of  the  action. 
niirdBHgvwill  indiido  liieir  taxed  ooata,  ohatgea, 


Hion  Ootmr. 

and  expenses  prop'Tly  iiicurriHl  by  them  in  im  sorving 
the  property. 

The  petitioner's  costs  of  this  petition  must  be  taxed 
aa  between  solicitor  and  client,  and  added  to  tho 
charge ;  and  tho  mortgagee  can  have  her  costs  and 
may  add  the  same  to  her  security.  There  will  be 
liii  rty  to  apply  for  the  porpoae  of  enforcing  the 

chart,';'-. 

jSolicitors,  Mttcai/e  ib  iihar^  ;  /  Ujfe  <t  Co. 


a.  JJ.  Dir.  )  , 

(Wills  and  lAwranoo,  JJ.)  j  ""^ 

Hendbbsok  v.  Tbobit.  (a.) 

iMuiUord  finil  trmmt  -Lmse-  Drmch  <•/  coreiiantt  to 
krrji  im  iniiiK's  in  rejxiir  aitd  Ui  drh'trr  up  in  repair — 
Adieus  by  Imidlord  ilitriiirj  citutiiiiKtiici  of  tt'rm  and 
at  end  u/  term — Methwl  of  atseuiny  danmyf*  in  ucoud 
Oflfton. 

Tii'ii  iji'iirx  If fiirr.  (lie  th-termi milii'H  of  a  <i  Imid- 
liird  liri'ii'iiit  nil  tirfiiin  wjtiimt  hi»  (mttint  for  hreticJi  of 
rovruimt  til  ki'i^  the  j/rt:ini»ia  «/*  refiair.  The  t-eiKUtt 
denied  liability,  but  paid  a  sum  ittio  court,  which  the 
landlord  accepted  iit  iaiit/itetim  *>f  hi$  claim,  and  the 
artiiin  triii  ■itiii/td.  A/h  r  tin  ilti' riiiiiiittiuii  of  thr  Inmi- 
thr  Uiudltird  brmujht  another  action  fur  hmuh  of  cove- 
tiant  Ut  keep  thv  premitet  in  rtjniir  <iiid  fiyr  hrmdh 
of  coveuant  to  ddiver  up  iu  rtpair,  iV'o  repairs  were 
aotie  to  the  premiaet  between  the  date  of  the  firtt  action 
and  till  md  of  tht  liuif,  (nid  tin  jutrticuutn  in  the 
siroud  action  indufkd  all  mnltera  which  Add  been 
claiuitd  fi/r  in  the  Jiret  aet\o,\  aa  well  a$  some  additional 
iteme  of  non-n^iV.  The  ojkiai  referee,  in  aeteuing 
the  datnagee,  asmiai'aerf  what  SMM  IMS  retired  to  put 
thf  prtinl*t-H  info  rffKiir,  f  rom  irfiirh  he  d'dncted  thf  »Ufn 
jtiid  into  court  and  nccrplvd  iu  tfn  firnt  ndiou,  and  <]ave 
jnihjmrnt  for  the  phtiidiff  for  the  ImUiin  r, 

litld,  thud  the  ofiicial  referee  had  aueued  the  datnagee 
in  the  right  manntr. 

Motion  on  India! f  of  the  defendant  to  set  aside  tho 
findings  and  judgment  of  the  oiHcuU  referee  in  an 
action  brought  to  recover  damages  for  breooh  of 

covenant  to  repair. 

Ky  a  lefise  dated  the  1st  of  Mareh,  1871,  the 
phiintifF  demised  to  the  defendant  certain  premise.s 
consisting  of  a  house  and  giurden  for  a  term  of 
twenty-one  years  from  the  2dth  of  December,  1870. 
Tiie  leiise  contained  the  usual  covenant*  on  the  part 
of  the  defendant  to  keep  the  premises  in  repair  during 
the  continuance  of  the  tt  riu.  and  to  'leliver  up  the 
premises  in  repair  at  the  end  thereof.  Ia  January, 
Ks.ss,  the  plaintiff  delivered  to  the  defendant  a  notice 
nKjuiring  the  defendant  to  execute  tho  repoin 
specified  in  the  notice.  These  repairs  were  not 
execute«l,  and  on  the  11th  of  February,  18'.»0,  the 
plaintiff  commenced  an  action  against  the  defendant 
in  which  he  claimed  £425  Ids  damages  for  breach  of 
tho  covenant  to  keq>  in  lepair.  The  defendant  denied 
amy  liability  for  the  breach,  but  paid  £235  into  court. 
The  plaintiff  accepted  that  sum  in  satisfaction  of  tho 
claim  in  respect  of  which  it  was  paid  into  court,  and 
the  action  was  discontinued. 

The  leaae  eo^ired  by  effluxion  of  time  on  the 
2Sth  of  December,  1891.  On  the  601  of  April,  1892, 
the  plaintiff  commenced  a  second  action  against  tho 
defendant,  alleging  in  hi.s  statement  of  claim  tliat 
since  the  date  of  the  former  action  and  during  the 
continuance  of  the  term  there  had  been  a  further 

(d.)  Beported  by  F.  O.  BoAiNSoy,  Bsq.,  Bairister- 
at-lAW. 
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breach  of  thf  ri>v.  ii;iiit  to  keep  in  rpp:iir,  iiml  ;ilsii 
alleging  H  hrptii'h  of  the  covunant  to  nelivi'r  up  the 
pcMnises  in  repair  at  the  ond  of  the  tf.rm.  lu 
reapect  of  the«e  two  breaches  the  plaintiff  olaiuKnl 
£1,3^  7«.  M.  The  £235  which  had  hpen  |uii<I 
int/i  cdiirt  in  tin-  fii-st.  uc^tioii  had  not  b»i-ii 
expt'nded  in  executing  thu  repairs  to  the  pitnaisrs. 
and  no  repairs  were  in  fact  done  between  the  date  of 
that  action  and  the  determination  of  the  lease.  The 
partioiilan  of  repain  required  which  were  defiverad  In 
the  aeoond  action  showcMl  that  tlie  plaintiff  w.is 
claiming  in  respect  of  all  repairs  recpiirtMl  to  Vm^ 
done,  incliidiii','  txtth  tliose  which  had  \h-vm  N]M-citie<l 
in  the  particulars  in  the  first  actiun  and  also 
snnin  further  rei>air.s,  such  as  painting,  which  the 
defendant  was  not  ix>and  to  oo  nntu  the  «od  of 
the  lease.    The  defendant  pleaded  that  the  plabitaff 

could  tint  recover  datnag'es  for  any  breaches  in  respect 
of  which  the  paid  into  court  in  the  first  action 

had  been  fKcepted  :  in  the  nltsmatiTa  the  defendant 
paid  £2'>iH  hk.  Hd.  into  court. 

The  action  wits  refenred  to  the  offiotal  referee,  who 
found  that  £u71  38.  was  necessary  to  put  the 
premisra  into  repair  ;  from  this  sum  be  deducted  the 
£'2',i'j  paid  into  court  anil  ui^i  cpteil  Ly  tlic  ]il:tiiiti(f  in 
the  first  action,  and  aino  a  percentapi-  for  depreciation 
and  f(a.vo  judgment  for  the  plaintitT  fur  £74  IGa.  4d. 
in  addition  to  the  £238  8s.  8d.  paid  into  court. 

W  itt,  Q.C,  and  F.  0.  Robinton  (IF.  i;.  ifoM  with 
them),  for  the  defendant.— The  method  bgr  which  the 
ofHcial  referee  aaseesed  the  damages  was  wrong.  The 
proi>er  course  would  have  been  to  have  awardt<d 
daniai^i's  fur  only  sik  Ii  items  of  non-repair  as  had 
accrued  since  the  «lat<'  of  the  first  action,  and  not  to 
have  allowed  anything  for  mattera  which  were 
included  in  the  partioulaia  in  that  action.  It  ia 
admitted  that  the  measnre  of  damagea  woold  not  he 
the  same  in  the  first  as  in  the  second  Jiction  {Jt'iinrr 
V.  nVt/,-^,  :J0  W.  R.  [1H91]  2  U.  B.  31).  l.ut  as 
the  plaintiff  accept<id  the  sum  paid  into  court  in  the 
first  action  in  satisfaction  of  ton  claim  in  re8[iect  of 
whidh  il  waa  paid,  the  referee  was  wrong  in  treating 
ttat  anm  as  if  it  repreMuted  the  meiniie  of  the 
platntill's  legal  right  Nb  doaht  that  would  have 
I>e«'n  the  ease  if  that  action  had  gone  for  trial  and 
the  plain titY  Lad  recovered  judgment  for  that  amount ; 
but  the  acceptance  by  the  plaintiff  of  the  sum  {»aid 
into  court  was  in  effeet  an  acceptance  of  a  sum  by 
way  of  oompromiae  in  respect  of  everything  which 
the  plaintiff  claimed,  and  the  plaintifTs  claim  in  the 
first  action,  as  shown  by  the  particulars,  was  a  claim 
not  for  damages  for  injury  to  the  reversion,  hut  fur 
soeh  a  sum  as  was  neuessary  to  put  the  premises  into 
TCpair  at  thnt  time. 

Jtlf,  Q.C.,  and  MaHdli,  for  the  plaintili;  were  not 

called  up«jn. 

WlLt.s,  J. — I  am  of  opinion  that  this  appeal  must 
be  dismissed.  I  think  that  after  the  decision  of  the 
Court  of  Appeal  in  Jemur  t.  Weekt  there  is  very  little 
to  he  said  in  favour  of  the  defendant's  contention.  It 
imiy  lie  fliiit  when  the  defendant  jKiid  il'l'Vi  into  court 
in  the  tiist  .u  tion  he  ucte<l  iin<ler  a  rnis.i pjirehensiou  as 
to  liis  \i'<x:d  jiosihon  ;  lie  may  liave  tlionglit  that  the 
measure  of  (lauiages  was  the  sum  necessary  to  put  the 
premises  into  repair,  bat  on  the  other  hand  it  is 
eqnallj  poeaiUe  that  he  was  aware  that  the  true 
measure  of  damages  when  the  action  for  breach  of 
covenant  to  rejiair  is  brouf^lit  during  the  i  inrency  of 
the  tenancy  is  the  loss  to  the  landlord  measured  by 
the  depreciation  in  the  saleabl«>  value  of  tiM  reversion. 
It  must  be  taken,  therefore,  that  the  •nm  pud  into 
oonrtiii  the  flnt  action  did  not  ropHMont  thtt  mm 
'  to  put  the  prwmitw  into  repafar,  or  if  it  did 


it  was  merely  a  coincidence.  The  defendant  cannot, 
therefoi-e,  tn'at  that  |iHynient  into  court  lu  mmle  ujion 
the  footing  that  it  was  the  amoant  rfN|ui^)^i  t<>  (uit 
t  he  premises  into  repair.  If  ha  were  antitlMi  to  da  to 
I  should  aocippt  the  proposition  that  the  deTefidaat  is 
onI\  liaUle  for  hreitehes  of  covenant  eonniii! S  'l  ^inl  <■ 
tlie  date  of  the  first  a<.:tiun,  but.  this  niejij^iirt'  of 
laniaKes  being  ditlerent  in  the  two  aotioiui,  I  ain 
unable  to  acoupt  that  view  of  what  took  place,  and  ia 
my  judgment  the  only  way  of  dealing  with  tbs 
question  of  damages  is  that  which  was  twlupted  by 
the  utlicial  refert'C.  No  doubt  it  does  «ometim<-« 
happen  that,  when  an  action  is  lirought  at  the  .-nl  ot 
a  term  for  breitch  of  covemuits  to  repair  and  to  leare 
in  repair,  the  result  of  the  nUe  of  law  as  to  the 
meaaore  of  damages  is  that  the  nm  paid  by  the 
tenant  represents  more  than  the  aetoal  damage 

suffered  by  the  lanfflord,  but  mi  the  other  hand,  » 
tenant  wln)  has  lirokeu  his  repairinf<  coveiiitnts  oftMi 
has  to  j»ay  a  smaller  sum  than  he  would  have  done  if 
he  ha<l  observe<l  the  covenants.  Of  these  two 
principles  the  Court  of  Appeal  has  adopted  that 
which  was  thought  to  he  the  most  workable— that  is, 
that  at  the  end  of  the  term  the  landlord  is  entitled  to 
recover  the  amount  n«H-essjiry  to  jiut  the  premises  into 
repair,  oven  though  as  a  nuitt4>r  of  fact  the  landlord 
suArs  BO  ioas  at  all  through  the  non-repair.  In  tiiii 
case  we  eaaaot  treat  the  first  set  of  damages  as  the 
equivalent  of  tin  float  of  putting  the  premiSBB  ioln 
repair  at  the  date  of  the  first  action  ;  we  can  only 
sjiy  that  at  the  end  of  the  term  the  luudlortl  is  not 
entitled  to  have  the  money  twice  over,  but  must  sub- 
tract what  waa  previously  paid  to  him  from  th<? 
amount  which  he  recovers  at  toe  end  of  the  term.  In 
ray  opinion  the  ease  ia  perfeotly  dear  whem  ones  the 
rule  ■■  to  fte  mMiare  of  dUMgtp  laid  down  ia 
JojfMrr»  ffVtlei  is  dandy  nppreoiated. 

L.vwKVNCE,  J.,  coneured. 

iSoIicitors  for  the  plaintiff,  JuUJt  Qo^ray. 

Solidton  for  tke  deftndaat,  Samdertt  Htiwk^fiird, 
&  BamtO. 


April  lli. 


Q.  11.  Div.  ) 
(PolKK-k,  B.,  and  [ 
Kennedy,  J.)  ) 

Cakter  >.  Thomas.  {».) 

I.i'inl  iiiiiiriimrul  —  Lociil  authority — Firt  briijmh — 
Itiijlit  ill  riitifriil  ■>/  jif  ininrs  mi  fire — Kjrclu$ion 
imbfic--,/iutice»—Juri»diction — TmoM  FfAiee  (Mutt 
Att,  1S47  (10  ^  11  VieL  e.  89),  «.  St-Pttblic  BtaKk 
Act,  1875  (38  <l  89  KtcC  c  MX  «• 

The  rffttt  of  section  111  of  the  Public  BtaUh  AH. 
187.),  iurnrjtoratini/  the  /»mej#fV»n«  of  the  Tomu  Policf 
('hiH»r»  Art,  18-17,  irhirh.  hi/  utrtimi  32,  firoriilrs  thttt 
thr  urban  authority  "  mny  nnpioy  a  jimjxT  number  of 
l>rr$on$  to  act  a*  firtmtn,  and  may  mukr  nuch  ruin  for 
their  reffulation  as  theva  pro;)«T,**  i>  fe>  give  the 

briijadr  proridnt  hi/  men  foeai  authority  a  right  todaiM 
nerraatiri/  nets  to  ni'iiiitirin  nmtrol  imr  jyremi»ea  UfxiH 
which  t/iry  arf  iawfnUy  tutjatjrd  in  vAiiujuighiny  a  fire. 

The  (!]>]»  Ilant,  a  mcmlirr  i>f  a  ffdunteer  brigade  in 
uniform  attempted  to  enter  mrmitet  upon  which  the 
brigade  provitud  hg  the  lorn  board  were  engaged  ih 
putting  out  a  fire^  Being  raised  admittion  by  the 
re»}>nndent,    a  member  of  the  loeal  board  brigade, 

(a.)  Reported  by  Jomi  P.  MlUAB,  Esq.,  Banister* 
«t>UftW. 
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CARTBIt  V.  THOirAS. 


wAo  wa$  in  nni/iirm  ami  vtru  dffttiftt  bt/  hi»  /nrt^mn 

(i!  t-xefiilie  jmifilr  r'n-m  tl.r  jirf,in\r-i^  tin  ii)ii,>!Jii,,t 
attfmptrd  to  J'urcr  iiii  trai/  in,  hut  iintd  no  unHtcrmiry 
nvtmee;  tht  apj>ellaid  wu*  nmpieted  hy  ike  jutUeea  of 
m  OMOtiA  HfMm  iUr.  rt»i>nndtni. 

EM,  that  lAe  rnpondeHt  umt  fnrti/ffd  in  erelwlinft 
Ae  appdbuU,  who  rmild  JuAti/t/  Ih'h  iiffriii/>(  fn  fon't 
M  entrance,  and  that  tfi>'  coiwirdon  irun  riijht. 

This  was  a  case  st  it  id  hy  jiisticos. 

"Hie  appellant  wa-  >■  i  vioted  of  an  a.s<iaulfc upon  the 
Nipond«nt,  and  the  fnots  appearing  by  the  ohm  were 
H  follows : — 

Upon  the  hearing  of  tlie  information  it  was 
•dmittM  and  fouiui  ivs  a  fact  that  the  rt  spondciit  wan 
a  nil  inbcr  and  in  thn  unifonn  of  the  ):r<-  liri^:ii<l<» 
provided  by  tho  llcsttm  and  laleworth  Locjil  Uoani 
midtr  the  provisions  of  the  Public  Health  Act,  1871, 
inooipomtuig  the  provinoitB  of  the  Towns  Police 
Clanses  Act,  1847,  and  that  the  appellant  was  in  the- 
unifurni  of.  mul  n-;is  :i  iiu'inl)fr  of,  a  fir<'  lirijjfucln 
callt^l  tlio  IIuiiiisliiw  Urij^inal  Fire  IJrigailc,  foriin'<l  in 
the  district  and  support*-*!  by  voluntnry  subscriptions 
sod  payujents  ami  donationn  from  varitms  insurance 
eumjtaniee. 

It  waa  alio  admitted  and  found  as  a  fact  that  tlio 
tespondcnt,  whfn  tho  allpgod  assault  was  comniittfd, 
waa  at  a  tii'  '.vlii<  li  nci  urrc'I  in  a  lioiisr  in  tin; 
hjwood-ro;iil,  Iloiiti.tlow.  in  ]tui°iiuanc»f  of  liis  duty  as 
a  member  of  the  local  board  fire  brigade,  and  that 
Ftaok  Marcham,  the  foreman,  was  auo  present  in 
dbarge  of  soeh  brigade,  and  that  the  respondent 
leceived  instrucMnns  from  his  foriMiirin  lutt  to  allow 
anyone  to  pass  iu  at  the  gate  of  the  liousi'  where  the 
be  oc<^iirred. 

It  was  also   arlmitted  tbat  the  foreman  of  the 
Hounslow  Orig^inal  Piro   Brigade,  to  which  the 
.Hp].fHHnt  Utionged,  was  in  the  bouse  at  tbe  time  the 
Hunt  presented  himself  for  admission;  that  the 

.'ipj^f'lhint  WHS  at  tlie  time  in  uniform,  and  when  he 
arrive<l  at  the  g'lte  he  )isked  tho  rf  sponilent  to  allow 
him  to  pass  ;  that  the  resjKjndent  then!iij>on  told  him 
tbe  orders  he  had  leoeived  from  hia  furuuuui,  and 
refused  to  allow  him  to  do  so,  whereupon  Hie  appel- 
lant stated  that  the  reflpondent  sliouid  not  stop  him, 
sod  pushed  the  giitc.  ana  struggled  with  the  reapoud- 
ctit  U)  get  iti.  I  (rt<-<I  t'j  throw  hiui  OVer.  TIUS  WM 
tbe  oasauit  tiiat  was  uomplaiuetl  of. 

It  was  admitted  that  no  more  force  was  useil  by  tho 
appellant  than  wM  neeessaiy  to  enable  him  to  pans 
the  respondent  and  enter  tiie  premises. 

It  was  contended  on  belmlf  of  the  appellant  that 
he  had  a  right,  as  aguinsf  tie-  it'sjioiiilfiit.  to  tro  into 
the  house.  :iMil  tli  i1  tlf  justiei'S  ha'l  no  jmisili.-tion 
to  try  wliat,  it  wius  eonfcii'Iiil,  wns  (t  /m,„,;  // /.  ijurs- 
fion  of  right. 

It  was  farther  contouUed  on  iH-half  of  thu  appel- 
lant that  the  respondent  had  no  legal  right  to  pre- 
vent liiiii  ciiti  riiig  the  house,  ami  that  he  \\m-  jitstiticd 
in  {inching  hiiu  anil  using  sutiioient  force  to  i  iiti-r  the 
prcniise,s. 

The  justices  being  of  opinion  that  the  resi>ondent, 
acting  under  the  orders  of  his  foreman,  who  at  the 
time  was  the  officer  in  charge  of  the  brigad;  f  the 
properly  constituted  local  authority— namely,  the 
n«'iit' iij  .iiiil  Islewortli  T,  )i  ;il  l^nur'l  who  by  statut<i 
were  authorized  to  provide  and  keep  engim  s  and 
firemen,  and  which  brigade  tho  justices  con-i  lt  ri-d 
was  the  proper  one  to  take  ohacge  of  any  lire  that 
•hoold  ooonr  in  its  distriet,  had  fall  authority  to 

present  ain^  person  from  entering  the  preiiu>;i's  in 
qn(M|tion  wnliotit  the  sauutiou  of  the  offiow  iu  charge 
of  the  bngarle  at  the  time,  whioh  in  thia  oaae  was 
Foreman  Maroham. 
The  qnestions  for  the  opinion  of  the  court  were : — 


Wioif  CovBT. 


(1)  Whether  the  justices  had  jurisdiction  to  try  the 
i  .isi .  tlx  :tpr»<'H<uit  having  set  np  an  alleged  teaa /Me 

claim  of  nght. 

(li)  Whether  any  member  of  the  Hre  brigade  pro- 
yided  by  tbe  local  board  had  any  autlwrity,  by 
statute  or  otherwise,  to  prevent  a  member  of  any  other 

fiti'  l)riLr:iih'  frniii  i-nteriiig  jircmises  iit  which  there 
wius  a  lire  for  the  purposes  of  assist  ing  in  extinguishing 
tho  same. 

Hy  ;J8  &  a9  Vict.  c.  oo,  8.  171,  it  is  provided  that 
"  tho  provisions  of  the  Towns  Police  Clauses  Act,  1847| 
with  respect  to  the  following  matters — namely,  .  .  . 
with  respect  to  firos  .  .  .  shall,  for  the  puipoM 
of  regiil.iting  such  matters  in  miwi  diatnetS,  be 
incorporate*!  with  this  Act." 

10  &  11  Vict.  c.  89,  8.  .'J2,  provides  that  the  com- 
missioners may  provide  fire  engines,  &o.,  "  and  may 
employ  a  proper  number  of  persons  to  act  ae  flMmen, 
and  may  make  such  rulej  for  their  regulation  as  they 
think  jiroper." 

.1 .  /,t/tteltoH  (f/.  ./.  TulM  with  him),  for  the  appel- 
lant.— The  effiaot  of  the  statutes  is  simply  to  give 
|H)wer  to  tho  local  authority  to  provide  engines  and  to 
employ  firemen,  and  does  not  extend  to  give  such 
firemen  eontrol  over  premifcs  on  tire,  to  ihc  ex<'lusion 
of  other  jHTSons.  That  j)roj)ositioii  is  borne  out  by 
oontntstiug  the  Public  Health  Act,  1875,  with  the 
.Metropolitan  Fire  Brigade  Act,  28ft29  Viet  o.  90;  whioli 
in  section  12  provided  a  code  of  (Mwers  and  duties  for 
firemen.  The  Public  Health  Act,  therefore,  deliber- 
ately revi'rt<  <l  to  the  Towns  Police  Act,  as  opposed  to 
the  Loudon  legislation.  Here  the  appellant  had  a 
right  to  go  on  to  the  premises  to  help  for  tho 
common  weal:  MiUtetnr  v.  SjtuJce^  Dyer  b  ;  at  idl 
events  his  own  foreman  was  already  on  the  nremises, 
and  it  must  be  iisj«utued  that  he,  as  well  as  the 
respondent,  was  on  the  premises  by  Iwive  of  tho 
owner.  If  that  was  so.  what  right  could  one  licensee 
have  to  exclude  or  control  another!'  Further,  to 
const  itute  a  criminal  assault,  it  is  essential  that  there 
should  l)o  a  mena  rea,  anditisa  ccmtradiction  in  tenns 
to  s:iy  that  a  man  who  bond  fide,  acts  under  a  claim  of 
right  is  guilty  of  an  assault  in  reasonably  endeavouring 
to  exercise  his  right.  When  that  is  the  case  tho 
jurisdiction  of  the  magistrates  is  ousted  :  Watkim  v. 
M^ivr,  24  W.  li.  164.  L.  B.  10  C.  P.  662;  White  v. 
FeaH,  20  W.  R.  382,  L  R.  7  a  B.  853. 

Cntir.i,  for  tho  resjwndont. — The  conviction  was 
clearly  right.  The  jtrovision  in  the  statutes  -and  in 
IHirticular  section  32  of  the  Towns  Police  Clauses  Aot« 
IH47 — unDart  power  to  tho  local  board  brigade  to 
do  all  saen  necessary  acts  to  put  out  Hre.  I'he  words 
are  that  men  may  be  ent ployed  to  act  as  tiremeii," 
which  clearly  involves  the  power  to  carry  out  tho 
ni-cessary  duties  of  firemen,  although  words  expre^isly 
authorizing  them  to  take  charge  may  not  be  inserted: 
/m  n  Oorpomtion  of  Dudley,  8  Q.  B.  D.  86,  30  W.  B. 
Dig.  120.  It  is  obviously  a  necessary  act  upon  Am 
part  of  firemnn  to  maint>iin  order  and  control  upon 
premises  thiit  are  on  lite,  or  th<'ir  operations  may  lx> 
rem  len  d  imiiossible.  The  rate[)ayer8  are  chargeable 
under  the  Act  for  the  cost  of  putting  out  tires,  and 
that  is  a  statutoiy  invitation  to  their  brigade  to  be 
on  the  promises.  The  appellant  was  a  mere  volunteer, 
and  it  lay  iijuin  hiiu  to  justify  the  assault.  [On  the 
question  of  jurijsdictiou  he  was  stopped  by  tho  court.  J 

Talbot  in  reply. 

PoiAOOK,  B. — ^This  ease  from  some  aspects  raises 

(piestiotis  (if  importance,  and  I  regret  that  the  occa- 
sion for  till  ISC  ipiestious  should  have  arisen  through 
the  virtuous  ovurzeal  of  the  volunteer  Hreman.  It 

seems  that,  when  the  facts  are  looked  at,  the  oaae 
pnennti  no  gieai  difflonltj.  A  liouae  4t  lEoundknr 


Digitized  by  Google 


512 


THE  WEEKLY  REPORTER.     ua^uKvm.}  VoLXLi. 


HnmCovBT. 


Ik  ris  Harrison. 


HioH  Oonar. 


waa  ijii  firt!.  A  loc;il  tire  l>rijf  ul(»,  osbiblishcd  uikIit 
statute,  COIIU-'  :inil  arc  i  iiu'iipiil  in  putting  out  the  firo, 
and  then  the  uircuiusUinccs  of  tha  caso  arise.  Tbti 
flnt  question  is,  by  what  right  did  th«fy  come ;  and 
the  Moond,  what  was  their  poaUum  when  th«y  were 
there.  The  mnwm  to  fheee  qamtiotM  depend  (1) 
upon  the  interiircfjitiiin  nf  the  sJutnf.'M.  nrnl  (_')  upon 
the  ncci«stvry  infoHMice  to  Imi  n  asunubly  ilmwn  from 
the  imts  by  the  justices. 

In  the  &xst  place,  I  think  that  it  must  be  raason- 
•Uy  ini^nred  from  the  iaots  that  the  looel  hoard 
brigade  were  on  thn  premisns  with  tho  consont  of  the 
owner.  Now  the  Puolic  Tloalth  Act,  ISTj,  by  rcft-r- 
enc«  to  th(!  Towns  Police  Art  of  ISIT,  cnabU's  n  tiii- 
brigade  to  bo  eatablishod,  and  provides  that  the  coiu- 
wMomen  muf  employ  a  proper  uuml>er  of  persons 
as  firemen,  and  may  make  mm  for  their  rcigfalation 
as  may  be  neoenaiy. 

In  the  present  case  no  rules  were  made,  and  th*' 
question  is.  What  may  be  iuferreil  from  the  2)ro\*ijiion, 
"  may  (Mujiloy  a  proper  number  oi  persons  to  act  as 
firemen  "  'r  I  think  it  would  indudetbe  doing  of  s'.ich 
Mte  M  era  weonebly  neoewwy  to  put  out  the  tiro, 
and^to  eKdndepersouii  whoso  presence  would  incon- 
veniently interfere  with  their  operations.  The  local 
board  brigade,  then-fore,  being  properly  on  th>' 
premises,  one  of  their  men  was  stationeil  at  the  door 
with  instructions  not  to  allow  anyone  to  pass  in. 
The  appelant,  a  member  of  another  fire  bri|pade  and 
being  in  rndfiinn,  attempted  to  pass  in,  and  being 
told  ho  would  not  be  allowinl  to  do  so,  endeavoured 
Uj  forces  Ills  way,  in  which  ondoavour  ho  was  resistwl 
by  the  other.  The  question  thcrofon>  iiriscs  us  U) 
what  right  ho  hiid  to  go  in  to  put  out  the  tiro.  It  is 
not  here  a  question  of  ntfus  rm,  bocauso  it  is  for  him, 
in  order  to  justify  the  assault,  to  show  that  he  was 
prevented  fram  doing  some  act  which  he  had  a  legal 
rifrht  to  iln.  !\rr.  Lytteltoii  iir;x  ii'il  (hut  l)f<  ;uisi>  his 
foruuiuu  Wiis  on  tho  jironiisivs  lit*  hii'l  .ts  much  right  as 
the  local  Ixmnl  brigfuln  IukI  to  ])■■  tliore  also.  I  cain- 
uot  draw  such  an  inference,  nor,  iu  fact,  have  the 
justices  done  so>  As  I  said,  I  tbiidc  that  power  is 
impliedly  given  to  the  local  board  brigade  by  statute 
to  keep  pno[ilc  in  order  on  the  premises,  and  to  ex- 
clude persons  whoso  presence  would  bo  inconv*  11  ii  nf 
to  them.  And  further,  I  agree  with  what  my  brother 
Kennedy  has  said,  that  if  the  first  brigade  were  on  the 
pgremises  with  the  owner'a  pennissicMi,  but  the  second 
oomers  had  nosnoh  permiman,  theaame  eonsequenccs 
would  follow,  because  tbey  would  have  had  no  right  to 
enter.  Rut  the  first  reawju  I  have  given  stH-ms  to  me 
to  be  in  iiccordance  with  law  and  with  the  tittit  ss  of 
the  case.  The  general  question  of  the  right  of  per- 
sons to  oome  in  and  put  out  the  tiro  on  tiie  gimma  of 


pabUe  safety  or  that  of  nsighbouriag  ptHiyty  i 
not  seem  to  me  to  arise  in  the  present  case,  and  T  do  not 

express  any  opinion  upon  it.  T  am  of  opinion,  there- 
fore, that  this  appeal  must  fail,  and  the  conviction  be 


r,  J. — The  appellant  in  this  case  assaulted 
a  fireman  emplovod  by  a  local  authority.  The  appel- 
lant had  no  public  position,  nor  does  it  appear  that 

ht?  bad  any  jicrmisnon  from  the  owner.  It  is  true 
that  he  was  in  tlie  uniform  of  his  brigade,  and  that  ho 
hoiiii  fide  wished  to  assist  in  putting  out  the  fire  ;  but 
ao  might  anjr  une  in  Hounslow,  and  the  contention 
put  forward  in  support  his  appeal  eomee  to  this, 
that  any  /ealoiis  person  might  fjo  in,  and  those 
actually  on  the  jircmis«'8  by  loavo  of  the  owner  would 
have  no  ri^ht  to  resist  them.  We  must  ushuiih'  in 
the  present  oji-se  that  the  local  board  brigade  were 
on  th*3  premises  with  the  consent  of  the  owner. 
Now  what  risdit  or  title  to  force  an  entrance  had 
titia  Tolimteerr  I  am  not  going  to  say  that  there 


an'  not  circuni^i  iin' s  under  which  anyone  might 
not  have  a  right  to  aKsault  people  st«nding  iu  the 
way  when,  for  instance,  it  was  a  case  of  saving  life 
or  when  there  wa*  obviously  an  insufficient  force  un 
the  premises  to  copa  wttfa  the  fire.  But  it  is  not 
necessary  to  coasider  that  here,  becaose  there  is  no 
evidence  or  Hiidiii^  that  sueli  wn^i  the  state  o{  thins?. 
Tlie  ap]>ellaiit  has,  in  my  Juclgtiient,  faih  d  to  prove 
that  he  had  a  right  to  go  in.  and  I  think,  therefoiv, 
that  this  a])peal  must  be  dismiswHl,  ^ith  costs. 

8olicitoi-s  for  tho  appellant,  Vharlet  Jlobintuu  d-  Co. 

HoUoitor  fto  the  Nipoiidflnt»  irsyA  AoAe. 


IN  BANKUUITCY. 


April  17. 


Q.  B.  IMy. 

(Vaughan  Willi  ims  , 
and  Bruce,  JJ.)  ) 

iu  re  Hauison. 

Er  )  nrlr  .^irKKIFF  OF  tXsF.X.  (<i.) 

Ii<inkrHjit''y — tl-r><ntii'ii   -I ntfrftleiulT  ordrt  Itfreivin'^ 

'•rder—VotU  vj  rsicntiun  —  J'ofsiasion  iwin  ij  -  SiAt" 
uf  rteeivim  ortkr — Jkutkrufiey  Act,  1690  (53  i  64 

Kt'rf.  f.  71), «.  n. 

Aflvr  seizure  hy  the  sheriff  uudt  r  a  trrit  c/R.  fa.  th< 
goudt  of  the  debtor  were  claimrd  utulcr  a  bill  oj'  talt,  <uni 
an  interpleuder  order  wat  inatle,  btU,  a  reecieAy  onicr 
htiritiy  been  made  agatntt  the  deMoTp  noMos  WHS  yitwafe 
the  shtriff  rei/uirinff  him  to  hand  over  the  good»  to  fl« 

offi'iiil  l"ii,-r.      'I'/ir  sliirijf  driliiitd  (ii  hand  "Cr  thf 

ijtHHh  ji-inliini  tht  iliVrplnuLr  ordrr,  and  in  the  bill  of 
c.ohU  itHhxiqui  iitlij  hriiHijht  iu  by  him  under  ttcUOB  11^ 
the  Bankruptcg  Act,  1890,  he  claimed  poeteuiim  momg 
lii.itm  in  the  dale  when  mieh  order  wu  aueharged. 

Ilthi,  that  the  sheriff  mis  fn>t  entitled  to  claim  under 
eirHon  11  iiiii/  aifd  nJ'  c.itrittion  sitbset/nrrd  to  (he  timt 
trhnt  he  rt reived  (lie  notice  meiditiuril  in  the  »rftl,,u,  ami 
th(U  the  taxiity  officer  wiu  rigid  in  dimllowiim  all  poue*' 
sion  monetf  i^kr  lAol  dole. 

Appeid  from  an  order  of  His  Honour  Judge  Abdy, 
in  the  County  Oourt  at  Chdmsford,  by  which  be  dis- 
allowed to  the  sheriff  certain  poeaeaakm  money. 

The  case  raised  an  important  question  as  to  Om 
right  of  tho  shorifF  to  p<isse8Bion  money  out  of  the 
bankrujit's  ostatflwhoif  possession  had  been  ret.iiiieil, 
aft-t^r  notice  of  the  receiving  order  had  been  given, 
owing  to  the  fbot  that  -  -  ~ 
then  pending. 

On  the  S4tii  of  August,  1891,  a  writ  of  fi.  fa, 
issued  against  the  debtor,  under  which  possession 
tJiken  by  tho  sheriff  on  the  "isth  of  August,  1891. 
On  the  4th  of  September,  1  S'.H ,  a  claim  was  ninde  to 
the  goods  under  a  bill  of  s%ln,  luid  on  the  14th  of 
September,  1801,  an  interpleader  order  was  made, 
directing  the  sheriff  to  sell,  unless  within  a  certain 
time  the  money  was  brought  into  oourt  by  tho 
claimant. 

On  the  Kith  of  .September,  1891,  the  sheriff  receirt^l 
notice  that  a  r(>ceiving  order  hod  been  made  agaiust 
the  debtor,  and  on  the  17th  of  September,  1891,  the 
ofHdsl  receiver  oalled  on  the  sheriff  to  haiid  over  the 

goods. 

The  sheritf  declined  to  hand  over  the  goods  pending 
tho  int*?qjleader  order,  but  on  tho  21th  of  S»>]itf  iiil«^r 
he  received  notice  that  the  bill  of  sale  hoUler  vhtli- 
drow  his  chum.  On  the  96th  of  September,  1891,  the 
sheriff  took  out  •  ■nmmoiHi  to  have  the  intscpkader 

(a.)  BeportAdb7  C  F.  M'  i :  r.  Lt,,  Esq..  Barrii|w*<^ 
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I   4inlerdnmii80cl,  and  on  the  2nd  of  October,  1801,  he 

I    wu  ordere«l  to  withdraw. 

Theiiheriff  thereupon  on  the  2nd  of  Of^tobor,  iH'Jl, 

\  Unded  over  the  goods  to  the  ofticitil  rt'ctiver,  and 
iiibMdiientlj  bronght  in  hit  bill  of  cost*  under  seo- 
tiaa  11  of  the  Bankruptcy  Act,  1890,  and  rale  118  of 
the  Bankrupt^!)'  Ruins.  18SG,  by  which  ho  chiinied 
possession  money  down  to  the  2nd  of  Octobi;r,  1.S91, 

Tfa«  county  ooort  registrar  on  taxation  disallowed 
ifliwinnwfon  money  ittbtraoent  to  the  17th  of  Sep- 
tcflUMr,  1891,  on  wbidb  date  tlie  sheriff  was  called 

qKnby  tli**  (^ffidal  rrct'ivertO  hand  ovpr  thn  goods, 
aod  flm  decision  having  been  SiBmed  by  the  county 
coot  judga,  the  sheriff  now  appsalsd. 

I'lV. f/jirin  fur  the  sheriflF. — The  ground  of 

the  deciaidii  in  thn  county  court  appf^rs  to  have 
been  that  it  was  the  duty  of  sheriff  to  deliver  the 
goods  to  the  official  leceiTar  on  tibo  17th  of  September, 
uA  that  be  bad  no  right  to  oontmne  m  possession 
after  notice  of  the  receiving  order  and  deouUDd  by  the 
i^tial  rtx:eiver.  But  the  fact  that  the  interpleader 
order  intervened  compelled  the  sheriff  to  hold  the 
goods  until  the  order  was  disohargod,  or,  aft  any  rate, 
tntfl  be  bad  nptioe  that  the  dam  was  withwawn. 
Thp  sheriff  waji  really  holding  as  a  stakeholder.  The 
*ordj!  of  station  11  of  the  Bankruptcy  Act,  1890,  are 
where  any  "goods  of  a  debtor"  are  taken  in  execu- 
tion, sod  those  words  do  not  apply  in  this  case.  It 
u  not  dear  that  fhe  goods  here  were  tiie  goods  of  the 
dt-bfcir,  bfTatise  they  were  floods  which  wore  claimwl 
fiy  a  thinl  party  as  being  his  goods.  It  was  the 
duty  of  the  sheriff  to  obey  the  interploiiib  r  order 
*hicb  had  been  made.  These  costs  were  clearly  costs 
t  the  execution. 

Be  referred  to  liird  v.  Mathews,  46  L.  T.  N.  S.  312, 
30  W.  K.  Dip.  158;  In  re  Lny,  Er  i»jrte  the  Shtriff 
'•/E»»er,  ;js  VV.  K.  TSl  T  M  incH's  Hiinkruptcy  Cases, 
12.5;  Kr  i^trtt  Itruivniiuj,  In  re  Cracru/t,  26  W.  R. 
■'•■'I'J,  6  Ch.  D.  096;  tV-i/.i  v.  J/oiia,  L.  R.  a  Eq.  806, 
Id  W.  &.  GOu  Dig.  o2 ;  SmMi  Darhw,  32  W^.  £. 
663, 26  Ch.  D.  005 ;  Ax  nirfe  Lithgow,  In  n  Fenton^ 
36W.B.834, 10Ch.D.  160. 

Miiir  Maclrnzie,  for  the  official  receiver. — The  only 
juestion  ia  whether  under  the  section  the  posjies  sion 
loney  comes  within  the  words  "costs  of  execution," 
iLod  whether  the  estate  is  to  pay  these  costs  or  the 
party  really  at  firalt  for  tbem.  The  matter  depends 
♦iitirrly  on  seotion  11  of  the  Bankriiptcy  .\ct,  IS'JO, 
sod  the  casus  decided  under  the  Act  of  1869  have 
tcaUy  no  Oipplioation, 

Vaughax  Williams,  ,T.— I  am  of  opiuion  thiit  the 
decision  of  the  county  court  was  right.  I  do  not 
think  that  the  sheriff  can  daim  under  seotbu  1 1  of  the 
fisakruptoy  Act,  1890,  an^  costs  of  execution  what- 
ever snosequent  to  the  time  when  he  receives  the 
t-'itice  mentioned  in  the  8e<;*ii)ii.  It  c-mnot  bo 
iirguod  that  the  sheriff  has  any  cliuin  except  by  virtue 
of  the  providons  of  section  II.  That  section  provides 
that  '*  whera  any  goods  of  a  dsbtor  are  taken  in 
•ncntion,  and  beibre  fhe  sale  thereof  or  the  oomplc- 
tion  of  the  execution  by  the  rcceijit  or  recovery  of  the 
fuH  amount  of  the  levy,  notice  is  served  on  the 
'hf-riff  that  a  n?ceiving  order  hss  bSSP  made  against 
the  debtor,  the  sheriff  shall,  on  reqaest,  deliver  tho 
^oods  and  any  money  seised  or  reorfVed  in  part 
»atisf actio II  of  the  execution  to  the  official  receiver, 
l»ut  the  c<jsts  of  the  execution  shall  be  a  first  charge 
jn  the  goods  or  money  so  dolivcred,  and  tho  otKcial 
-ecetrer  or  trustee  may  sell  the  goods,  or  an  adequate 
mrt  tfiereof ,  for  the  purpose  of  satisfying  the  charge. ' ' 
tn  my  opinion  it  is  plain  that  that  means  the  costs  of 
iie  execution  up  to  the  time  when  the  notice  is  giveu. 
lb  read  ttie  Motwo  in  thowa^  in  whidi  we  b*yobeei» 


invited  to  read  it  would  involve  adding  to  the  seotioa 
some  such  words  as  "  unless  interpleader  proceedings 
an!  pending,"  and  a  proviso  that  if  interpleader 
proceedings  are  pending  the  costs  of  (  xecution  shall 
include  all  costs  down  to  the  discharge  of  the  inter- 
pleader. It  is  said  that  the  goods  were  not  the  goods 
of  tho  debtor.  All  I  can  say  is  that  if  the  goods  were 
not  tho  goods  of  the  debtor  the  sheriff  has  no  claim 
under  tho  section.  But  if  they  were  the  goods  of  the 
debtor,  then  the  sheriff  on  delivering  over  the  goods 
is  entitled  to  bis  costs  down  to  that  time.  I  agree 
with  the  county  court  judge  that  the  only  duty  of  the 
sherift  is  to  obey  tho  provisions  of  the  section,  and  on 
getting  thenottoe  his  duty  is  to  band  over  the  goods, 
and  on  handing  them  over  he  will  get  the  costs  of 
cxeeation  down  to  that  time. 

BkT  '  !.,  ,J.  I  nm  of  the  same  opinion.  It  was 
clearly  not  intended  that  the  sherifl'  should  have  costs 
for  remaining  in  ptissession  aft^'rhe  has  received  notice 
of  the  receiving  order.  I  will  go  further,  and  will  say 
that  I  do  not  think  it  was  the  duty  of  the  sheriif  to 
remain  in  possession  after  he  had  received  notice  of 
the  receiving  order. 

Appeal  dii$mimi,  and  leave  fs  ofpeal  rioted. 

Solidtors  for  the  sheriff,  Gepp  Jk  8otu. 

Solicitor  for  the  offidal  reottver.  Solicitor  to  the 

Board  u/  Trade, 


From  (i.  B.  Div.  \ 
{Lord  Esh.  r,  .M.U.,  :iud  J 

Bowen  and  Kay,  L.JJ.)  }  April  19;  May  30. 

[and  Q.  B.  Div.]  \ 
(WUls  and  Charl.  s,  JJ.)  / 

Jn  re  AX  AhBIXUATIOX  BSTW£EIf  BaXEU  AM)  AXOTHEa 
ABO  THB  HaTOB,  ftO.,  OF  BlBXEBHBASw  (o.) 

Local  gin  i  rumiiit  —  I  'linoutnl  meat— Seizure— Ite/utal  (ff 
vutgittrate  to  ooudemn  —  CompetuatioH  to  ounwr— ' 
MeoMurt  of  damages — OMs  of  attendance  be/ore 

VKtijiftrate  an  a]>i'liatti'on  to  aui'lrmii  l'i>u-tT  of 
miKjiairate  tu  heur  owner — Jii</ht  uj  owner  tu  re/use 
ttn<hr  of  the  meat— Public  Health  Att,  1875  (88  * 
;J9  Vict.  c.        M.  116,  117,  308. 

liVierc  tueat  luu  been  aeized  by  the  officer  of  a  local 
atMtority  under  teciion  116  of  the  Public  Httdtk  Aett 
1875,  as  being  unwholeaf»iie,  and  taken  before  a  magi»' 
irate  fur  the  purpose  of  Mntj  condemned,  the  attendance 
if  tlir  owner,  thomjh  he  Ihik  not  h*ii,  Duimnininl ,  n-if/i  hix 
tvitnetets  btfurt  the  nini/iitrate  (o  >jirf  r ciV/f /««■  us  tu  the 
condition  of  the  m*ut,  in  a  witural  cuuHcipunce  of  the 
aeizure ;  an  J,  therefortt  where  the  power  of  eeiture  has 
been  wrongltf  exerrined,  and  the  mat/istrate  refuses  to 

condemn  the  inrnt,  (In    nn-:,,!-  ,\  t  ufiflr,!  (>,  iurluih   III  till- 

amount  if  full  ruiiijtt  nudtmn  "  rtoirtrable  bu  him  from 
the  local  authority  undt  r  »tcti<>n  .'JOS  «;/'  the  Ad  the  cetts 
incurred  through  his  aUmdunre  before  the  magistrate, 

8o  hdd  by  the  Oonrt  of  Appeal,  cjjirming  the  decision 
of  the  Queen's  Bench  Division. 

/frill,  also,  by  the  Queen's  Bench  Division,  that,  when 
(In  mutt  which  has  been  seized,  and  which  the  magistrule 
has  refused  to  eondemnt  has  been  tendered  by  the  local 
authority  to  the  owner,  he  is  not  ent&Xed  to  decline  to 
receiy  it  burl-,  mid  the  value  of  the  meat  at  the  time 
when  it  inn  d  ifltriil  innnt  be  ttil'  H  into  rontideration  in 


(a.)  lici)orte<l  by  T.  R.  Colqohoun  Dili,  and  W.  F. 
Bahrt.  Eeis.,  Rfirristera-nt-Lew. 
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WMMi'ii;  tAe  amouiit  </  <A«  compauation  jMiyatfe  I0  lie 


Speoial  oats  BtBlsd  for  the  opinkni  of  Um  oomt 
<ni  1.  r  sccHon  7  of  tliA  ArbUntioQ  Aot,  1889  (62  *  88 

Vict.  c.  49). 

The  applioailtfl,  Bater  &  WilliamSOO,  Werr  iin]>ort(>rs 
and  Tendon  of  meat  at  Birkenhead.  On  the  23rd  of 
Angnet,  1893,  the  inspector  of  noisanoes  appointed  by 
the  corporation  as  nrban  sanitary  authority  seized  the 
rarcHse  of  n  btillock  belonging  to  the  applicants  nnder 
Kcction  IKi  of  tho  Public  Health  Act,  IST.i,  as  being 
unfit  for  humau  food.  On  the  24th  of  August  the 
carcase  was  taken  by  the  inspector  before  a  magistrate 
to  be  dealt  with  by  him  under  seotion  117  of  tbs  same 
Act ;  the  appikants,  thongb  not  8ammoni>d,  attended 
and  gave  evidence  as  to  flie  coiiflitiop  of  thp  moat,  jhkI 
the  iiiatristrate  rcfusoil  to  coimIcihu  it  or  to  make  any 
onh  r  in  rtsjiect  of  it.  On  the  samo  day,  and  after  the 
decision  of  the  magistrate,  the  inspector  tendered  the 
oaroase  to  the  applicants,  who  refined  to  aocept  it. 

The  applicants  and  the  ooiporation  then  appointed 
arliiirators  to  det«rroine  the  fact  of  damage  in  relation 
to  till  sc  muttors,  and  the  amount  of  comjionsation  (if 
imy  111  1)(  iciid  to  the  applicants  by  the  corporation 
III  .  -  [  !  tlioreof.  The  corporation  denied  all  lia- 
bility, and  appointed  their  arbitrator  under  protest. 
Qnestions  arose  dsringf  the  arbitration  (1)  as  to 
whfthi-r  the  applicants  were  iji  law  entitled  to  refuse 
t^>  ro<:e'ivt'  back  the  curciisf,  and  to  chtim  comiH-usation 
on  tiio  tuoting  that  it  had  been  pt^rmanentlj  detiiined 
by  thn  curporatiun,  and  (2)  as  to  whether,  in  esti- 
mating the  amount  of  compensation  (if  any)  to  bo 
paid  to  the  aimlicants,  thsy  wen  entitled  to  claim  as 
part  thereof  the  costs  incurred  in  opposing  the  appli- 
CJtti'iii  f'.i-  tlif  cnndrmnation  of  the  meat. 

'I'lii-  ,-11  hit  t  utors  found  as  a  fact  that  the  ajiplicant-s 
lisul  siifl'.-n-d  damage,  and  awarded  to  tln>m  a  sum  of 
X'll  if  the  first  question  should  be  answered  in  the 
nyffirniative,  and  £4  2a.  6d.  if  it  should  be  answered  in 
the  negative,  and  an  additional  sum  of  £29  18s.  6d. 
for  the  oosta  of  the  appearanoe  of  the  applicants 
before  the  magistrate  in  case  the  seaond  qOflltiOB 
should  be  answered  in  the  affirmative. 

The  opinioii  of  the  court  was  lequMlied  upaai  ilMse 
questians. 

Provision  it  made  hy  seotion  118  of  fhe  Publie 

Health  Act,  1S7.'),  for  the  seizure  by  a  medical  oflictT 
of  health  or  insjK'ctor  of  nuisances  of  any  carcase  or 
meat  expose«l  for  sale  and  iiiti  iiiled  for  the  food  of 
man  which  appears  to  him  Jiseaaed,  or  unbound,  or 
unwholesome,  or  imfit  for  the  food  of  man,  in  order 
to  have  the  same  dealt  with  by  a  jnstioe.  And  ssc- 
tion  117  provides  that  if  it  appears  to  tiie  jostioe  that 
liny  (urease  so  seized  is  diseased,  &c.,  he  shall  oon- 
deuia  the  sumo  and  order  it  to  bo  destroyed  or  other- 
wiae  disposed  of;  and  that  the  person  to  whom  it 
belongs,  or  did  belong,  at  the  time  of  exposure  for 
sale  shall  be  liable  to  a  penalty.  Seotion  dOA  provides 
as  follows : — *'  Where  any  person  sustains  any  <lamage 
by  reason  of  the  exercise  of  any  powers  of  this  Act  in 
relation  to  any  matter  as  to  which  ho  is  not  liimnelf 
in  default,  full  compensation  shall  be  made  to  such 
|ierann  by  tin-  locul  authority  exercising socih  powers ; 
and  any  dispute  as  to  the  fact  of  daniaga  or  amount 
of  coinpntiation  shall  be  settled  hj  arbitmtiMi  in 
manner  pn>vid<Ml  by  the  Act."  Section  179  provides 
for  the  mode  of  i-eference  to  arbitration. 

I'.Jaiid,  O.C.,  and  Macmnrran,  for  the  applicants. 
— It  itiU>t  lie  iissuineil,  for  fhr.  purposes  of  this  0£ise, 
tL:it  thecLiimants  are  entitled  to  some  compensation  ; 
tho  ooiporation  dispute  their  liability,  baft  that  ques- 
tion is  not  now  before  the  court.  The  compensation 
puyubk'  under suolimi 308  is  "full  ooinpensatiua.**  The 
applicants  oould  not  have  sold  tiie'  meat  after  these 


procetNliiirjs  had  Ix't-n  taken  in  rwspect  of  it:  they 
were,  therefore,  entitled  to  refuse  to  take  it  back,  and 
they  ought  to  be  paid  ita  foil  value :  WhiU  v.  BiJffin, 
2tt  W.  B.  188, 6  Q.fi. D.  id,  Ihaooatsol  the  appear- 
anoe hetan  tbe  ma^fistrate  were  wipwissii  properly 
incurred  by  the  iijij>h(  imts  for  the  protection  of  luetr 
property  which  hud  been  seized  by  a  wrongful  exec- 
cisa  of  tha  powen  d  the  ooBpontioo. 

J,.K.jJ,  U-uJf.„i.  Q.r.,  and  If.  Tn'.l.r,  for  the 
coqwration  of  liirkenhead,  were  only  called  upon  to 
argue  the  question  of  the  incluskil  III  the  compeiua* 
tion  of  the  apnlioants'  costs  of  appeamioe  oerara  tbs 
magistrate. — ^The  objeot  of  the  nrovisions  of  the  Act 
is  to  give  facilities  for  the  ntpid  s<  i/.nif  iind  destnic- 
tioii  <if  meat  which  is  unfit  for  human  fo-xl ;  and  to 
iiiiike  the  s.uiit  iry  authority  liable  for  costs  where* 

bniiii  jUlr  error  has  been  made  would  be  to  pat  s 
serious  obstacle  in  tibewavjot  the  exetdse  hyfluir 
officers  of  their  powers.  There  are  two  proccsM 

which  may  be  pursued :  the  one,  which  was  adopted 
here,  for  the  condemnation  of  the  in«'at  ;  the  other  foe 
the  iiunishment  of  the  owner  of  the  m«':it  i^ers-aniilly. 
In  the  latter  oase  the  owner  is  summoned  an<i  i> 
entitled  to  appcmr  and  he  heard  in  his  dsfsncs.  But 
upon  an  application  to  condemn  the  meat  he  hat  as 
such  rif^lit.  Some  of  the  eases  go  so  f  ir  as  t  i  t'ly  tint 
the  action  of  the  magi.strate  in  eondemninf;  th'-  lufii 
is  ni'  i  "!y  •  xiM  uHvo,  that  he  is  bnuinl  to  lu-t  u]i m  th« 
evidence  brought  before  him  by  the  sanitary  authority, 
and  that  he  has  no  power  to  hear  tho  owner  :  Vitia 
v.  Hind,  31  W.  B.  198,  10  Q.  B.  D.  63;  nVf»  »• 
T/,<nnj^n.  38  W.  B.  733,  15  Q.  B.  D.  842.  At  all 
events,  the  owner  was  in  no  way  bound  to  appear,  .ind 
he  cannot  recover  his  costs  of  so  doing  as  part  of  the 
compensatioBi  to  be  paid  to  Um. 

Mandt  Q»0„  replied. 

Wills,  J. — The  difficulty  vhii  h  arises  in  this  oase  ii 
one  which  commonly  occurs  where  legislation  i.s  im- 
perfect and  judicial  interpretation  is  necessary  to  gire 
meaning  to  a  section.  Ik  was  pointed  oat  hyJ^uld, 
J.,  in  l^nfeTT.  iTi'nd  that  seotion  117  of  the  FoUis 
Health  Act,  l87o,  is  inartifirnally  drawn,  and  hi  Ihst 
view  most  of  those  who  have  to  deal  with  thlt 
section  agree.  The  questions  here  are  whether,  wbt-n 
prooeediogs  have  been  taken  under  sections  116  sad 
1 17  of  the  Public  Health  Act,  187d,  and  a  msa's  MSt 
has  been  wrongfully  seised,  he  is  entitled  toreooTsrai 
compensation  under  section  308  of  that  Aot  the  fell 
value  of  the  meat  seized  uml  the  costs  ni  his  appear- 
ance before  the  magistntte  who  was  uski'd  to  coudemn 
the  meat.  On  the  first  point  our  judgment  is  for  the 
ootporatiop;  we  think  it  is  impossible  to  sqr  thst 
when  meat  &  seized  and  its  condemnation  does  net 
follow,  the  owner  has  a  right  to  refuse  to  take  it 
back  for  wh.it  it  w.as  worth.  Tho  moat  remains  the 
prop-  rty  uf  t he  I rwuer.  a  person  who  is  seeking 
to  recover  damages  from  another  must  show  that  bo 
has  acted  reasonably,  and  done  his  best  to  premt 
the  damage  which  he  has  suffered  becoming  laigsr 
than  was  naeessaiy.  It  appears  that  in  this  oass  SMh 
party  was  a&aid  to  touch  this  property  for  fear  of 
putting  himself  in  the  wrong,  but  I  think  that  the 
applicants  ought  not  to  have  refused  to  accept  the 
meat  when  it  was  tendered  to  them,  and  that  they 
ant  not  entitled  to  damages  rspresenting  the  fall 
value  of  the  carcase. 

Th«ni  there  is  the  serious  question  as  to  the  appli- 
cants' costs  of  their  appearance  before  the  magistnit*. 
The  proceedings  under  which  the  meat  may  be  con- 
demned is  anomalous.  It  may  take  place  quite 
behind  the  back  of  the  owim,  and  ia  one  a<  the 
decisions.  II  a/ye  v.  TAomMoa,  I  am  nporled  to  Iww 
said  that  it  had  ahready  been  decided  that  the  otmsr 
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Q.  1.  Im  u  An  A&iiTiiN.  bbtwken  Batkb  and  An otueb  and  Tirs  Ma yok,  &c.  ,  of  Birkbnhkad.    C.  A. 


"euioot''  be  heard  on  the  application  to  condouin. 
Ithiak  th«t  that  statement  is  incorrect;  if  the  ex- 
yntaoa  had  been  "  is  not  entitltnl  to  be  heard,"  I 
tkiokit  would  have  been  correct,  but  I  do  not  think 
tlatsny  decision  has  gone  b«yund  that.    It  is,  how- 
Mr,CHarth»t  the  magbtnte  could  refuse  to  hear  the 
omraad  hsi  witnpsses.  and  that  the  ooodenuiation 
of  ^  nwt  might  yet  be  good.   But  Mr.  Walton 
vgtie*  that  •<inct'  the  ownt-r  liud  no  right  to  Ik?  honrd 
brbuoo  right  to  recover  the  cost^  of  bin  lipjifurauce 
dtonpnaraoa.   lotlUMlt  agree  witii  that  aiKuuient. 
TbeqipeBniiMe  Mama  to  me  to  be  the  natural  ooiwe- 
qooiee  of  the  aeiiure  of  the  meat.   The  Act  tayt  ^at 
Si«com[HfUH:iti<)U  recoverable  is  to  be  "  full  coniprnsti- 
tiuii,"  and  I  think  that  corummi  st'uso  and  justice 
r>^iiire  that  the  costs  of  any  steps  which  a  right- 
niodrd  mao,  who  thought  that  he  had  a  good  cause, 
mdd  natarally  take  mder  the  oircumitanoee 
wTerable  as  conipetisation  when  the  ext  icisc  of  the 
roweni  ffiveu  by  the  Ai  t  has  l>«>ei»  t  itqik-ouh.    It  is 
viifj  that  this  decision  will  nuike  it  very  difficult  for 
Muiit&ry  inspectors  to  act  in  these  cases ;  but  every 
Mch  officer  must  act  in  the  perforuianoe  of  Ufl  duty 
Ufoa  his  own  judgment  without  having  a  certainty 
■  to  vbich  way  the  decision  will  go.    I  fe«!l  the  less 
pr's-^. \,y  that  arpuuicnt  hciauso  I  fr«'l  certain  that 
if  Wf  decided  that  fhrMe  costs  are  not  recoverable  this 
itpdatioii  could  nut  stand  where  it  doea.   The  reault 
■wUI  be  terribly  unjust  to  an  honeet  man  whose 
not  bad  been  erroneously  seized ;  he  might  bo  pre- 
VKntfti  from  coming  forumd  tu  ilcfcnd  hinisflf  and 
l  i^  property,  if  he  knew  that  be  could  not  recover  any 
:  the  costs  which  he  might  legitimately  incur  in  the 
ikfeoce.  It  often  happens  that  in  oases  of  nuisanoe, 
wbere  far  greater  aoMMmta  than  those  now  in  question 
W  incurred  fOT  OOSta,  a  local  board  is  ('oiiijirni'd 
to  run  the  risk  of  incurring  theui.  and  there  is  no  hani- 
in  hohling  that  they  run  the  same  risk  here. 
Thn  teems  to  me  to  be  the  natural  construction  of 
tiis  Act  of  Pariiament 

The  result  is  that  the  /ijijlicnits  are  entitled  to 
'•cover  the  smaller  aniouut  nu  ulioned  by  tlie  arbitra- 
lor  as  damages  for  the  seizure  of  the  meat,  and  tO 
tcorer  also  the  ooets  of  their  appearance  before  the 


Cbasles,  J. — I  am  of  the  same  opinion.  The 
question  arises  on  section  HOS  of  the  Public  Health 
Act,  1875.  For  the  purposes  of  this  case  we  must 
kMiiuie  that  the  appfioants  are  persons  who  have 
nstainod  damage  07  naaoa  of  the  esaniaa  ol  the 
powers  of  tiie  A«i  in  relation  to  a  natter  as  to  wMch 
'h'-j- are  uutuidatault.    The  coinpenfiation  is  tn  l^e 

full  compensation,"  and  the  questions  are,  whether 
be  Hpj^iliomta  were  entitled  to  refuse  acceptance  of 
kin  caroaoa  wban  it  was  dlered  to  them,  and  to 
voover  its  fall  valne  as  eompensation,  and,  seooiidly, 

rbethfr  they  are  entitled  to  rtH-ovvr  their  costs  of 
itt*-iiding  b«'f<irf  the  magistrate  when  he  heard  the 
pjilication  for  the  destruction  of  the  meat.  As  to 
he  value  of  the  meat,  I  have  nothing  to  add  to  what 
17  kamed  brother  baa  said.  I  think  thai  the  smaller 
W  named  by  the  arbitrators  is  all  that  the  appli- 
mts  are  entitled  to  receive  in  respect  of  the  detention 
'  the  meat.  Tin  y  liad  no  right  to  thrOW  it  upoil  the 
Aadaof  the  corporation. 

"Hie  second  question  is  muoh  more  important,  Are 
^«  applicants  entitled  to  recover  the  costs  of  their 
PT«arance  before  the  magistrate  'f  It  is  said  that  their 
ppearanco  was  not  the  natural  consequence  of  the 
:tion  of  the  corporation  in  seizing  the  meat.  But  I 
dik  it  is  oatoral  and  proper  for  a  man  who  haa  had 
itioe  of  prooeediiigs  suoa  as  these  to  appear  and 
saaif  aadhu  meati  Itiaaaid,  again,  that  it 
for  the  applicants  to  ^)pear,  for  the 


magistrate  had  no  power  to  hear  tbem  upon  the 

(juestion  of  the  coiKlcinnation  of  the  mcut  ;  but,  as 
my  brother  Wills  ha«  pointed  uut,  no  cusc  has  gone 
so  far  as  to  decide  that.  There  are  expressions  in 
the  cases  of  Waye  v,  Thompton  and  ViuUr  v.  Uind 
which  point  in  that  direction,  bat  neither  ol  those 
cases  decides  that  theniagistmte  has  no  power  to  hear 
the  owner  of  the  meat  upon  these  proceedings.  It 
appears  to  me  that,  although  the  owner  is  not  entitled 
to  be  heard,  the  magistrate  is  permitted  to  bear  him. 
If  he  goes  before  the  magistrate  to  put  his  case, 
the  ohaive  against  him  personally  under  section  117 
may  be  beard,  and  in  that  case  the  magistrate  might 
give  him  costs  if  he  were  successful.  That  was  not 
done  here,  but  the  magistrate  did  hear  the  owners 
and  their  witue8.<ies  upon  the  application  to  condr^mn 
the  oaivaMb  and  he  deolinad  to  eotidmnn  it.  I  think 
that  tiiflir  attendance  before  the  magistrate  was  the 
n.itural  consequeni  e  of  the  act  of  tin-  (>fti<  er  of  the 
cor])oration,  and  that  the  costs  so  incurred  ought  to 
1m>  mcluded  in  the  *'  full  compensstioii  **  which  ia  to 
be  allowed  under  section  308. 

The  corporation  appealed. 

May  30.— iT*.  TTofton,  Q.C.,  and  W.  F.  Taylnr,  for 

the  api>ellauts,  contended  that  the  costs  of  ajijuviring 
before  the  magistrate  and  opj)Osiug  the  application 
tor  the  condemnation  of  the  meat  OOtdd  not  he  re- 
covered under  section  308. 

J'oiaiid,  Q.C,  iMd  Maaaorran,  for  the  respondents, 
were  not  oalied  upon. 

The  same  authoiritiea  were  referred  to  a«  in  th« 

court  below. 

Lord  EsflTBK,  If  .B.— In  my  opinion  this  appeal  must 

be  dismi.s8<fl.  It  seems  to  mo  that  seetion  must 
b4'  read  in  its  ordinary  and  grammatical  sense.  It 

Erovides  that,  where  any  |>erson  sustains  any  damage 
y  reason  of  the  exercise  of  any  of  the  powers  of  the 
Act,  where  he  is  not  in  default,  full  compensation 
shall  be  made  to  such  ]terson.  What  is  the  onlinaiy 
meaning  of  those  phra.ses  r  The  wonls  must  include 
any  tiling  whi«  h  the  pcrs<>n  Mifl'crs  by  icuson  of  the 
exercise  of  the  powers  of  the  Act,  and  for  the  damage 
so  sustained  he  is  to  receive  full  compenition.  It  seems 
to  me  to  be  natural  and  reasonable  for  a  person  whose 
property  has  been  attacked  to  defend  it,  and  for  that 
purpose  to  ajtpear  before  the  inagistratw  and  to  call 
witnesses  to  show  that  he  is  not  in  the  wrong.  If 
that  is  so,  bow  can  it  be  said  that  the  expense  of  so 
doing  is  not  part  of  the  damage  he  haa  auffiBced?  It 
appears  to  me  fliat  these  expenses  are  part  of  the 
oitlinary  damage  sustained  by  rca^  in  of  the  exercise 
of  tile  powers  of  the  Act.  It  was  sought  to  call  them 
costs  in  the  strict  sense  of  that  term,  and  to  insist, 
upon  that  ground,  that  they  could  not  be  recovered  as 
costs.  The  answer  to  that  is,  that  they  are  not  costs 
in  tlie  strict  sense  <tf  the  term  nunicly,  costs  such  as 
can  l-Hj  taxed.  They  are  exjienses  in  the  ordinary 
sense,  and  the  i  l;iim;int-  are  entitled  tO  !»■  paid  luck 
the  exj>enses  to  which  thuy  have  been  put  by  the  act 
of  the  corporation.  They  are,  thereftne^  entifled  to 
this  head  of  compensation. 

EowEN  anil  Kay,  L.JJ.,  concurred. 

Appeal  dismiufd. 

Solicitors  for  the  applicants,  Hamlin,  Gframmer,  A 
TJamlln,  for      B.  Moure  «t  Sen,  Birkenhead. 

Solicitors  for  the  corporation,  IVna  A  Co.,  for  A. 
Ot'U,  Town  Gleik«  Birkenhead. 
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OOVBT  OF  Appkal.       Hampden  and  Anotuer  v.  Earl  of  BucKiMOHAXSHiikB. 


From  Chan.  Dir. ) 

(IdiidUy,  Bovn,  >      Jan.  25 ;  Feb.  14 ;  April  24. 
and  LnpWiLJJ.)  ) 

Ibjomm  AHs  Aaorom  v.  Kaxl  of  BuomroHAM- 

BRIKB.  (a.) 

SMtd  Land — Power  to  mortgage  ttttled  land  to  pay 

off  incitmhrancfs — Fnt^rett  of  partita  entitkd  under 
the  Brttlemenl— Settled  Land  Act,  1882  (45  A  46  Vict, 
c.  :3H).  $.  o3—tietthd  Land  Jd,  1890  («8  A  64  Vkt.  c 

m],  M.  11. 

I'mkr  the  SiHM  Land  Act.  1882,  *».  2  (1)(3)(4),  20, 
21,  uri<i  the  Settled  Und  Art,  1890,  M.  2,  3,  II,  tlte  tenant 
for  life  <^ a  settled  ettaU  has  power  to  mortgoj/e  tlie  whoh 
of  the  Mmd  Mfafe  fa  pay  ojf  an  inetmXtrmce  upon  jxtrt 

Held,  further,  that,  upon  the  facts  of  the  case,  the 
tenant  fur  lift'  nndd  nut  jiri'/tirh/  e.rerciie  the  pmver, 
having  regard  to  section  53  «/  the  Stttied  Latul  Act, 
1882,  (rf  2mu{  until  it  had  been  asrertnined  that  no  sale  at 
»  proper  nriee  could  be  effedtd;  and  that  the  court  owjht 
fo  rmrmn  him  from  extteiting  the  poicer,  upon  the 

gn.und  that  it$  tXerriw  would  be  a  OTtOCh  of  (ni«<, 

although  Ae  wa$  acting  bona  fide. 

Appeal  by  anmiitailts  (whoso  annuities  witro,  under 
the  will  of  the  late  Earl  of  Buckinghamshire,  charged 
OB  the  whole  of  the  estate  settled  by  his  will)  from 
fho  reloMl  of  Kekewioh,  J.,  to  raatimia  the  pieaeiit 
Earl  of  BnoUiigliaiudiire,  ^e  tenant  for  VUb  of  the 
settled  efltatee,  from  mortgaging  a  portion  thereof 
called  The  Beechwoods  otherwiso  than  subject  to  tho 
rights  of  the  annuitants.  Tlie  questions  raised  by  the 
appeal  were,  tlrst,  whether  the  tenant  for  life  of  a 
settled  estate  has,  under  sections  2,  3,  and  11  of  the 
Settled  Land  Act,  1890,  and  aections  2  (1)  (3)  (4),  20, 
and  21  of  ^  SetUea  Land  Act,  1hs2,  power  to 

mortgage  the  whole  of  the  settled  estate  to  pay  ufT  an 
incumbrance  upon  part  of  it.  Scjcondly,  if  he  lias 
such  power,  ought  the  court,  having  regard  to  the 
iaots  of  the  case,  to  rnstrain  him  from  exorcising  it 
whan  the  tenant  for  life  is  acting  iMoid  fide,  upon  tho 
gnnmd  that  its  exercise  would  be  a  breach  of  trust 't 

The  facts  were  as  follows : — The  late  Earl  of 
Bu(  kinghamshire  was  entitled  to  estates  in  Ireland 
and  also  to  estates  in  Buckinghamshire.  He  had 
morlgaged  his  Irish  estates  for  £28,000,  but  this 
moirfitiga  bad  been  paid  off.  He  had  morteaged  the 
balk,  but  not  fbe  whole,  of  his  Bncldngliantthire 

estates  for  I'Sn.OOO.  Part  of  his  Buckinghamahiro 
estates  calleil  Jiuechwoods  was  not  inortgagiid,  and 
this  ])iirt,  efjiially  witli  all  the  rest  of  his  estates,  he 
by  his  will  charged  with  auuuitieB.  The  testator's 
penonal  estate  and  the  property  comprised  in  the 
nioirt|pafe  wen  insuffinimt  to  pay  the  mortgagees. 
By  bis  win  be  deetared  that  all  charges  and  mcum- 
branccs  which  should  afft<;t  his  Irish  or  Buckiiighara- 
shiro  estates  (which  expression  includes  Th«>  Beech- 
woods)  respectively,  should  bo  primarily  charged  on 
and  paid  out  of  suoh  estates  respectively,  in  exoner- 
ation of  his  general  estate  and  effeola.  He  then 
deviAed  his  Irish  estates  and  his  Buckinghamshire 
estates  in  strict  settlement  in  the  usual  way.  lie 
devised  and  betjueatlied  his  residuarj'  estate  to  trustees 
upon  trust  for  his  younger  children.  He  gave  his 
trustees  power  to  sell  his  Irtth  estates  for  the  put  pose 
of  jpaying  off  any  inoambanoH  on  his  Buokiiigham- 
riuxoestates.  By  bis  oodioillia  bsqasnttied  poomuary 
legacies  to  a  considerable  anoaaL  On  Us  dealb  his 
personal  estate  amounted  to  £28,000. 

(a.)  Beported  by  J.  £L  Au>oU8,  Esq.,  Barrister-at- 


Court  of  Afpsau 


In  an  action  for  the  administration  of  his  estate  ths 
mortgaoeas  both,  of  the  Irish  and  of  the  Bnoki^gfaaai' 
shirs  ertites  prored  then*  debts.   Tbe  mortgagesi  of 

the  Irish  estiites  jitoved  for  the  whole  amount  doe  to 
them — I.e.,  il.*,(MM)  imd  intenst— niid  the  mortgageea 
of  the  Buckinghamshire  estates  i>tove<i  for  £2S,000 
and  interest,  pui;  only  of  their  debt.  By  these  proofs 
the  wbole  of  the  personal  estate  was  exhausted.  Ths 
mortgage  on  the  Irish  estates  was  paid  off  in  full,  hut 
£lo,00<^  and  interest  still  remained  due  to  the  mort- 
gagees of  fli''  r.ui  kiTiplianishire  estate's.  Attem]itsbad 
been  made  to  sell  the  Irisli  estates  so  as  to  rt  heve  tbe 
Buckinghamshire  estules,  but  these  uttemjits  had  not 
yet  proved  suooessfoL  In  November,  isiM.  an  order 
was  made  by  oonsent  to  rawe  £40,OOU  by  mortgage  of 
the  Buckinghamshire  estates,  but  as  to  The  Beech- 
woods,  subject  to  the  annuities  charged  upon  it;  hut 
attempts  to  raise  money  on  these  terms  had  fiiiled, 
and  on  the  2nd  of  November,  1S92,  an  order  was  made 
for  tho  sale  of  the  BuckinghamsUre  estates,  but  the 
order  was  not  to  be  drawn  up  for  a  month.  It  lisd, 
however,  since  been  drawn  up,  but  a  sale  under  it  had 
been  jiostpuueil,  as  the  present  earl,  the  tenmt  li>r 
life,  proi>o8od  to  raiso  £4(),C'i)lt  by  mortgat;e  of  (he 
Buckinghamshire  estates  including  Beechwoods,  but 
so  as  to  ovenide  and  not  he  subieot  to  the  charge  on 
them  in  faTour  of  the  annnitants.  Out  d  the  mort- 
gage money  he  projiosoil  to  ]>ay  what  was  still  due  to 
the  niortgageejj.  and  also  the  jweuTiiarv  legatees.  Thii 
proposed  luortgagethe  annuitants  s. )u:rbtton>8tnun.  A 
stile  of  the  mortgaged  estate.s  ajmrt  from  The  Beech- 
woods  could  not  bo  effected,  and  if  it  ooold,  it  wooMnot 
yield  enough  to  pay  off  the  mortgacees  and  the 
IMXiuniant-  legatees.  The  value  of  the  Buckingham- 
shire estates  was  put  at  £H0,CO0,  No  purchaser  at 
that  or  any  other  price  had  yet  come  forward,  hut  a 
sale  at  that  i)rice  would  be  much  more  beneficial  to 
the  annuitants  than  a  mortgage  for  £40,000  which 
should  override  these  annuities. 

Sectiou  11  of  the  Settled  Land  Act,  1890,  provides 
that  *'  where  any  money  is  required  for  the  purpose 
of  (lischurgin^;  ati  incunibrain  e  on  the  s-ttled  lana  or 
any  part  thereof,  the  t^^nant  for  lite  may  raise  ths 
money  so  required  ...  on  mortgage  of  the 
settled  land  or  any  part  thereof."  Section  63  oj  tbs 
Settled  Land  Act.  1882,  provides  fbat  "  a  temnt  lor  , 

life  shall,  in  exen'ising  any  power  under  this  Aet, 
have  re;;anl  to  tlie  interests  of  all  p4iities  entit.-d 
under  the  settlement,  anil  shall,  in  rel  itirm  tu  rlit> 
exercise  thereof  by  him,  bo  doomed  to  bo  in  the  posi- 
tion, and  to  have  the  dutias  soul  Itsbilitise.  of  a 
trustee  for  those  parties." 

Kebswiob,  J.,  refused  to  restrafn  fbo  tenttit  for 
life  from  mortgaging  The  Beech weiods  otberwiso  Hian 
subioct  to  the  rights  of  the  amiuituutii. 

Tbe  annoilanta  appealed. 

I^(/^•/^^^/e/^■/i.  Q.'\,  atld  Hirrrll.  for  the  ap{)ellant8.— 
Tbe  pri>jH»se<i  niorl^age  would  not  be  a  proper  exer- 
cise by  tho  tenant  for  life  of  liis  powers,  under  the  .i;lni 
section  of  the  Settled  Land  Act,  1882.  If  tbe  mort- 
gage would  keep  the  property  in  the  family  and 
enable  the  will  to  be  carried  out  we  should  not 
oppose.  But  it  merely  postpones  the  collapse  of  the 
Settled  <>sfates.  It  does  not  regard  the  interests  of 
the  animitants.  It  postpones  them  indefinitely.  The 
settlement  will  l>e  overridden  by  the  mortgage. 

They  referred  tu  In  re  the  Earl  of  Radnor's  li'iU 
TnttU,  45  Cb.  D.  402,  30  W.  B.  IMf  .  S02.  [Lom 
L.J.,  referred  to  tho  Pnkr  nf  Marlhonvgh*t  Settlement, 
31  W.  B.  377,  32  Ch.  D.  ij. 

Sir  H.  Thvetf,  Q.C,  and  Mnnmi/utfn,  tor  tbe  re- 
spondent, the  E.irl  of  Buckin^liaTiishire. — The  tenant 
for  life  has  exercised  his  discretion.  No  mala  fides 
is  alleged.  It  is  merdy  said  that  it  would  be  oMf* 
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idoatueous  to  the  uiauitanta  thftt  he  ahould  exer- 
amlm  oioralioiii  in  aaather  way.    If  fhu  motioii  ii 

Tffl  founded  anyone  who  thought  his  interests  not 
properly  cousidered  could  come  fi>rwar<i  for  iiu  iii- 
jimction:  In  n  Li.nl  St„!ii/nnl\  K,t,it, ,  .v;  L.  T.  N.  iS. 

The  tcmint  for  life  is  mu.><tor  of  tho  sottlement. 
Tbe  court  has  no  jurudiotioill  unless  vuita  Jidva  [i.e., 
wAnAmj^  an  aibUniy  envoiae  of  his  poiranj  is 

Cwr.  adv.  wU. 

April  21.  LlM)LEY.  L.J..  riiid  tlic  following 
»ritt»n  judgment,  with  which  BoWEN  and  Lopes, 
L.M..  concurrcii ;  —This  is  an  appeal  from  the  refusal 
of  Kckewicb,  J.,  to  restrain  the  tenant  for  lifn 
flf  tome  settled  <>«tat<>8  from  exercising  his  allogfd 
poirer  of  mortgaginf,'  tin m  under  tho  authority  said 
to  be  conferred  uikui  huu  by  section  11  of  the  Settled 
Lud  Act,  1890.  The  appellants  ore  annuitants  whose 
aaamtict  are  charged  on  the  whole  of  tbe  settled 
citates,  and  they  oontend  that  tiirir  intefeats  are  in 

danger  of  In-irif^  sacrificed  in  order  that  the  settled 
tstates  may  be  iireser\ed  for  the  benefit  of  other 
perwns.  The  ujipt- Hunts  urge  that  bv  vir(  \ic  <  f  soetion 
&Sof  the  Settled  Liiud  Act,  1882,  the  tenant  for  life 
balmfeee  for  them  as  well  as  for  the  other  penons 
daiming  under  the  lettlement,  and  that  the  pmpoaed 
mortgage  will  be  a  lireaeh  of  trust  on  the  put  of  the 
tenant  for  liie,  and  ought  tube  restrained  accordingly. 
In  criier  to  decide  the  question  thus  raised  it  is 
U'  "viiy  tirst  of  all  to  ascertain  the  exact  position  of 
aSaus  and  tbe  rights  of  the  several  persons  interested 
in  the  proi)erty  proposed  to  be  mortgaged.  The  late 
Earl  of  Buckingham  was  entitleo  to  estates  in 
Irpland  and  also  to  estates  in  Buckingham- 
shire. He  hud  mortgaged  his  Irish  estates  for 
i-'S.UOO  and  the  bulk,  but  not  the  whole,  of 
Lis  Buckinghamshire  estates  for  £39,000.  Part 
of  hia  Bnaonghamshire  estates  called  Beech  woods 
vas  not  mortgaged,  and  this  part,  equally  with  all 
'•  n-t  <if  liis  I'slHtes,  he  diar^rd  with  jiruiuities  when 
.;  iiiJi'lc  l.is  uiU.  liut  althungh  Tin-  rtcechwoods  | 
wtre  not  ci uiju  tsf  d  in  any  niortgage,  tlie  iiiurtgagees, 
as  specialty  creditors  of  the  testator,  could  have  re- 
ooorae  to  these  lands  for  payment  of  thdr  debts  if  the 
tsitator's  personal  estate  and  the  property  comprised 
in  their  mortgag*'  were  insufficient  to  pay  them,  as  I 
understand  thfv  were.  It  must,  therefore,  be  borne 
in  u.iiid  that,  although  the  mortgages  did  not  com- 
prise Beechwoods,  yet  the  payment  of  the  annuities 
'barged,  inter  alia,  on  The  Beechwoods  was  liable  to 
be  defeated,  or  at  IcMt  delayed,  by  the  mortgagees. 
By  the  will  to  which  I  have  referred  the  testator 
bequeath<?d  certain  annuities  to  his  yoimger  children, 
and  charged  them  botli  uii  bis  Irish  estates  and  on 
his  Buckinghamshire  estates,  wliich  e.xpression  iu- 
dades  The  Beechwoods,  and  he  gave  the  annuitants 

ran  of  diatreaa  and  entry.  He  bequeathed  part  of 
personal  estate  to  tmateea  to  eo  aa  betrlooms 
with  hU  Buckinghamshire  estates.  Ho  doclare<l  that 
nil  1  h  irgcs  and  incumbrances  which  should  affect  his 
In>Li  or  Buckinghamshire  estates  respi'ctively  should 
be  primarily  charged  on  and  paid  (mt  of  SUOn  estates 
respectivelv  in  exoneration  of  his  general  estate  and 
effwts.  He  then  deposed  his  Irish  eatatea  and  his 
Boddnghamshire  estates  in  strict  settlc>ment  in  the 
iwial  way.  Hedevisi-d  ami  Im-ijik  atlied  his  residtuiry 
'^tate  to  trustees  upon  trusts  for  his  younger  children. 
He  gave  Ua  tmateea  power  to  sell  hu  Irish  estates  for 
the  pnipoae  of  iiagruig  off  any  incumbmnoea  on  his 
Bucldngiiamabire  eatatea.  Snob  ia  a  general  ontline  of 
thewiU.  The  trstatordoesn< it  nii-ntion  TheBeeehwoo<ls 
in  his  w  ill.  Ue  treats  them  as  part  of  his  Buckingham- 
^Ixirc  estatf*.  As  regards  his  mortgage  debts  his  general 
idea  is  that  the  Irish  estates  shall,  or  at  least  may,  bo 
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aold  for  the  preaerrataon  of  the  Baddngbanuhire 
eata^  and  that  theae  shall  indemnify  the  general 

personal  estate  from  all  mortgages  on  them.  The 
will  contains  various  other  provisions  which,  how- 
ever, (ire  not  niiiterial  for  tlir  present  pur[)0so.  By 
his  codicil  he  bequeathf<i  pticuniary  legacies  to  a  con- 
siderabln  amount.  On  his  death  his  personal  aatate 
amounted  to  £28,000.  In  an  action  for  the  adminii- 
tration  of  Ua  estate  the  mortgageae,  boUi  of  tiie 
Irish  and  of  tho  Buckinghamshire  estates,  proved 
their  debts.  The  mortgagees  of  the  Irish  estates 
proved  for  tho  whole  amount  due  to  them  I'.f., 
£ld,000  Mid  interest— and  the  mortgagoea  of  the 
Bncldngbamahire  estates  proved  for  £28,000  and 
interest,  part  only  of  their  debt.  By  theae  proofs 
the  whole  of  the  personal  estate  was  exhatistod.  The 
mortgage  on  the  Irish  estate's  was,  if  I  understand 
rightly,  paid  off  in  full.  £10,000  and  int^'rest  still 
remains  aue  to  the  mmtgagetS  of  tho  Buckingham- 
shire  estates,  and  thi^  flan  ragnire  the  whole  of  those 
estates,  indnding  Hie  Beedhwooda  if  neeassary,  to  be 
sold  for  their  payment  ;  and  if  The  Beechwoods  are 
sold  these  mortgagees,  as  between  theiuselvea  and  the 
annuitants,  will  be  enritle<l  to  b"  jiaid  out  of  the 
proceeds  of  sale  in  priority  to  any  claims  of  the 
annuitants.  The  tenant  fur  life  proposes  to  mortg^^ 
all  the  Buckinghamshire  eetalasi,  innlnding  Taa 
Beechwoods,  for  £40,000,  and  to  par  off  not  only 

what  is  still  due  tO  the  mortgagi  es,  but  also  to  pay 
the  pecuniary  legatees,  who  have  been  deprived  by  the 
mortgagees  of  the  personal  estate,  out  of  which  alone 
the  legacies  were  payable.  As  between  the  mort- 
gagees and  the  legatees  and  as  beiwean  the  lagataes 
and  the  devisees  of  the  mortgaged  estate  in 
Buckinghamsliiro  the  legatees  are  entitled  to  stand 
in  tlie  placi?  of  the  mortgagees  to  the  ext-  nt 
to  which  they  have  been  paid  out  of  the  personal 
estate.  This  is  so  by  virtue  of  Locke  King's 
Ant  independently  of  tlie  vrill.  But  the  will  itMlf 
directs  that  the  Bnehinsbamabire  aetatee  ahall  bear 
the  inortgnges  upon  them  in  exoneration  of  the 
I  testator's  general  estate.  This  direction  is  ambiguous, 
but  is  very  important  it»  tho  present  case.  Does  it 
mean  that  all  the  Buckinghamshire  estates,  including 
the  nnmorlgeged  Beechwoods,  are  to  exonerate  tiM 
testator's  general  estate,  or  does  it  mean  no  more 
than  that  tne  mortgaged  estates  in  Buckinghamshire 
shall  bear  their  own  mortgage  debts  in  exoneration 
of  the  general  estate  Y  If  construed  in  the  latter 
sense  the  direction  would  be  unnecessary  by  reason  of 
Looke  E^K*s  Act.  I  am  of  opinion  that  the  testator 
meant  mnen  more  tiiaa  to  express  what  wonld^  be 
implied  in  the  alwence  of  the  clause  in  question. 
Having  regard  to  the  definition  of  Buckinghamshire 
estates  in  the  will  ami  tn  llie  general  si  (jpe  of  the  will, 
to  which  I  have  already  alluded,  I  am  of  opinion  that 
this  direction  chargea  the  mortgagee  on  The  Beeoh- 
woods  for  the  supoae  of  exonerating  (he  genend  ' 
estate,  by  which  la  obviously  meant  the  real  and  per- 
sonal estate  not  specifically  disposed  of  by  the  will. 

This  clause  therefore  entitles  the  pecuniary  legatees 
to  stand  in  the  place  of  the  mortgagees,  not  only  as 
against  the  mortgaged  property,  but  as  against  The 
Beechwoods  also.  But  I  agpree  with  Mr.  Warming- 
ton's  contention,  that  the  charge  on  tho  Bm^inftham- 
sbire  estates,  including  Tlie  Beechwoods,  is  only  for 
the  purpose  of  exonerating  the  general  estate,  and 
does  not  affect  the  right  of  ihe  annuitants  as  between 
themselves  and  tho  devisees  of  the  mortgaged  estates 
t-o  have  tho  mortgage  debts  naid  oat  of  those  eetatea 
in  priority  to  The  Beediwoods.  Attempts  have  bean 
niadi'  to  Sell  the  Irish  ist.ite-^  so  as  to  relievo  the 
Buckinghamshire  estates,  but  these  attempts  have  not 

yet  proved  successful.  The  lagateat ham  Hm  oondnol 
of  those  proceedings. 
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lu  Noyember,  1891,  an  order  was  nude  by  oonaont 
to  miM  £40,000  hj  mortgage  of  the  BoddDgham- 

Bhiro  estates,  but,  as  to  The  Btfchwoo'lH,  subject  to 
the  annuities  chargwl  ujxin  it.  But  uttfuiiita  to  rais«! 
money  on  thesf  terin^  have  f  iik-il,  ami  on  the  2nd  of 
•  November,  1S92,  an  order  was  inadf  for  the  sale  of 
the  D uckinghanwliire  estates,  but  the  order  was  not 
to  be  drawn  up  for  a  mootb.  It  has,  hoimer,  since 
been  drawn  up,  but  a  sale  under  it  baa  been  post- 
poned, as  the  pri's(>nt  narl,  the  tenant  for  life,  pro- 
poses to  raise  £40, 001)  by  luortgago  of  the  Bucking- 
hiiuishiro  estates,  including  Bcochwoods,  but  so  iis  to 
override  and  not  bo  subject  to  the  chai]ge  on  them  in 
favour  of  the  annuitants.  This  moitgtgd  they  seek 
to  restrain. 

A  sale  of  the  mortgaged  estates  apart  from  the 
The  Rcechwimris  i-  umot  bo  eflFectod,  and  if  it  <  riuM  it 
would  not  yit  lil  enough  to  pay  off  the  mortgagee's 
and  the  jK'cuiu'ary  legatees.  Since  the  case  was 
Mgofld  the  court  has  boen  fwnisbed  with  eyidflnoe  of 
tbe  saleable  tbIuo  of  tte  Buoldngbatasbiro  estates. 
That  value  is  put  at  £80,000.  No  purchaser  at  that 
or  any  nther  prico  has  yet  come  forward  ;  but  a  sale 
at  that  i<ri(,e  would  b"  much  more  bt  neficial  to  the 
annuitants  than  a  mortgage  for  £40,000  which  should 
override  these  annuities. 

^  Snoh  being  the  rights  of  the  parties  and  the  posi- 
tion of  affairs,  it  becomes  necessary  to  consider,  first, 
whetlii'i  till'  t^'nant  for  life  has  any  power  to  make 
the  pnipnsed  mortgage  apart  from  the  question 
whether  to  make  it  wonld  be  a  breach  of  trust; 
aeoondly,  if  he  has  sudh  a  power,  ought  this  court  to 
restrain  bim  from  oxerdsing  it  upon  the  ground  that 

its  SKenase  would  be  a  breach  of  trust 

The  first  question  turns  on  the  true  construction  of 
8e<;tions-\  ."5,  and  II  of  the  Settle<l  Land  Act,  1890, 
and  of  section  '2,  sub-sections  (1)  (3)  and  (4),  and 
seotkMM  SO  and  21  of  the  Settled  Land  Act,  1882. 

It  was  eontended  by  counsel  for  the  appellants  that 
the  tenant  for  Ufe  bad  no  power  to  mortgage  the 
whole  property  to  pay  off  an  iocuuibrance  upon  part 
of  it.  This  contention  cannot,  however,  bo  supported. 
The  settlement  in  this  case  is  the  will  of  the  late  Earl 
of  Buekingbomebire  dated  the  Slst  of  October,  1877. 
The  testator  and  settlor  died  in  October,  1885,  and  by 
section  2,  sub-section  (1),  of  the  Settled  Land  .'Vet, 
1882.  the  will,  although  made  before  the  Act  came 
into  operation,  is  a  settlement  within  thri  moaning  of 
the  Act.  The  settled  land  is  all  the  land  settled  by 
that  will,  including  The  Beechwoods,  on  which  the 
appellants'  amwiities  are  ohaiged:  sactkn  2»  aub- 
seotion  (3).  The  tensnt  for  Hfe  under  that  settlemsnt 
is  the  pres4'nt  Eiirl  of  Bnokinghanishire :  section  2, 
Sub-sei:tion  ['>].  He  is  the  tenant  for  Hfe  of  the  whole 
of  the  property  comprised  in  the  will,  although  the 
annuities  vi  tiio  appellants  are  a  tLrst  charge  under 
the  settlement  on  part  of  the  land  of  which  the  uurl  is 
tenant  for  life.  The  proposed  mortgage  is  for  the 
purpose  of  raising  money  in  order  to  ]>ay  off  an  in- 
cumbrance on  part  of  the  settled  land,  and  is  warranted 
by  section  11  of  the  Settled  Land  Act,  ISSHI.  The 
incumbrance  consists  of  the  mortgage  debt  on  the 
mortgaged  fiuoldngbanishire  estates,  including  so 
mndi  of  it  aa  has  been  paid  off  at  the  expenseof  the 
pecuniary  legater-s.  Even  if  the  will  had  not  charged 
this  mortgage  debt  on  The  Beecliwoods,  the  llth 
aeotion  exjireHsly  ;iiiLli' ii'i/<'s  a  mortgage  of  the  whole 
of  a  settled  estate  in  order  to  pay  off  an  incumbrance 
on  liurt  of  it  only. 

The  money  raised  will  be  capital  monev  for  the 
purpose  of  paying  off  the  faicnmbrance,  and  by  sec- 
tions '.'0  :ind  21  of  the  Settl'-.!  Land  Aet.  ISS2,  the 
mortgage  when  executed  will  take  priority  over 
the  annuities  and  over  iUl  other  charges  and 
eatatea  created  by  the  scttkment  — ue  late 


earl's  will.  Apart,  therefore,  from  the  qaeitioo 
whether  to  create  the  mortgage  will  be  to  crests 

a  bn?ach  of  truxt,  it  is,  in  my  opinion,  clear  that  the 
tenant  for  life  can  exercise  the  power  to  mortgage. 
The  order  fur  s!i!c  alri'.iily  made  having  been  sus- 
pended does  not,  in  my  opinion,  deprive  him  of  tliis 
power.  It  was  decid«}<l  in  Cardigan  v.  Curzon-Sowet 
33  W.  B.  836.  30  Ch.  D.  531,  that  a  tsoaat  for  fife 
could  sell  notwithstanding  a  deoree  fbr  tiw  eisoatian 
of  the  trusts  of  the  settlement,  and  this  goes  far  to 
show  that  a  suspended  order  for  sale  oaght  not  to 
depi-ive  the  tenant  for  life  of  the  power  to  IBiOKtgSgS  j 
coaf erred  upon  him  bv  the  statute. 

It  remains  to  consider  iriiether  the  tenant  for  life 
can  properly  exercise  this  power  having  regacd  to 
section  53  of  the  Settled  Land  Act,  1882.  UponfUf 
jKjint  I  felt  considerable  doubt  until  the  evidence  ;ii 
to  the  value  of  the  Buckinghamshire  est«t«  was 
furnished  to  the  court.  But  this  evidence  satisfios  me 
that  the  ptopoaed  mortgage  will  be  unjust  to  the  an- 
nuitants :  and  that  joraoe  to  them  requires  that  no 
such  mortgage  shall  h^•  m  rle  at  least  until  it  has  been 
ascertained  that  no  sale  at  a  projicr  priee  can  lie 
effected.  It  was  forcil)ly  eontended  by  Sir  Horace 
Davey  that  it  was  for  the  tenant  for  life  and  not  for 
this  court  to  determine  what  ought  to  be  done,  and 
that  so  long  as  the  tenant  for  Ufe  was  tiAiaagbimi/it  i 
the  court  could  not  properly  interfere  with  mm.  ' 

Speaking  generally  I  think  this   is  truo.  Bat 
OMumin^  a  tenant  for  life  to  be  acting  fxnni  ti'h  -iti 
with  a  view  to  preserve  the  estates  for  those  iutenl  -i 
by  the  setUor  to  enjoy  them,  Rtill  an  honest  tmstc« 
may  fall  to  see  that  he  is  acting  unjustly  towards 
those  whose  interests  he  is  bound  to  consiuer  sad  to  | 
protect,  and  if  he  is  so  acting  and  thi'  c^urt  cantesH 
although  he  cauuot,  it  is,  in  n»y  opinion,  the  duty  of 
the  court  to  interfere.    It  must  bo  iwrne  in  uiind  tiist 
the  effect  of  a  sale  under  the  Settled  Land  Act 
merely  to  substitute  money  for  land,  and  that  what- 
ever rights  persons  had  in  the  land,  are  preserfsJ  to 
them  in  the  money  jiriMlurfnl  by  its  sale.   But  S 
mortgage  which  overrides  an  incumbrance  hw  a  very 
different  effect.    The  incumbrancer's  riglits  !ir>^  ; ' 
tonlo  destroyed,  not  preserved,  unless  he  is  paid  (& 
out  of  the  money  rmad  by  the  overriding  mortgafa  | 
In  this  cose  it  is  not  proposed  to  pay  off  the  snnui- 
tants  out  of  the  money  to  be  raisea  by  the  mortgage, 
nor  could  the  annuitants  be  so  paid  off  even  if  the 
tenant  for  life  desired  it  (see  section  1 1 ,  clause  2.  of 
the  Settled  Land  Act,  1890). 

In  my  opinion  a  tmant  for  life  is  not  justified  in 
trjnng  to  preserve  a  bsavily  inourabared  estats  hj 
mortgaging  it  if  ho  thereby  sacrifices  the  interests  of 
existmg  incunibrancei-s  upon  it.  The  api><ml,  there- 
fore, must  allowed.  The  i  >rder  appealeil  from  must 
be  disehurged  and  an  injunction  be  granted  restra.in- 
ing  the  l'].irl  of  Buckinghamshire  from  mortgaging 
The  Boech  woods  otherwise  than  aubjaot  to  tfaa 
of  the  persons  entitled  to  the  oliaigad  iMia* 

on  by  ti)e  will  of  the  aatUoT. 

Apiiiiil  (tlloivtit. 

Solicitors  for  the  appellants,  Steveus,  Uawtm,  A 

Solicitors  for  Iho  i«0poiident»  Cbolwa,  WaimemrisU, 

it  Pmitiiuflvn. 
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From  Chan.  Div.  \ 

(Lindley.  Bowen.  [  April  17,  24. 

TV  ITrMrnnYs. 
HiMi'iiRYS  V.  Levett.  (a.) 

Will —  Infant — Maintenance — Accumulations —  Vnteil 
>ji/t  to  in/ant  fur  life — (^onveyancinq  and  Latv  of 
Pnperty  Ad,  1881  (44  it  45  I  iVf.  c.  41),  ».  43. 

I'roptrty  comprising,  in  part,  a  ihare  of  ruidue,  icaa 
dented  and  bequeathed  to  tru«tee$  in  trtut  to  pay  the 
mem  to  an  iitfmd  for  life,  remainder  to  »uch  of  her 
AQdrtn  a$  $hould  attain  twenty-onet  «nd  in  default  of 
tnrh  iMite,  thru  over.  There  uMu  no  tapnu  iiMtalen- 
OMf  vr  accumulation  clause. 

Tht  trustees,  until  the  marriage  (jf  ike  infant,  made 
on  annual  allowance  out  qf  the  momm  tff  the  eaid  pro- 
foig  for  the  infanfft  mMinfanaiur  oiHi  eiueatitm,  and 
etcmnulated  the  balance. 

Held,  that  the  infant  iiKik  a  resitil  interest  in  the 
l^'-ji^ty ;  antl  an  thr  nc-ftnt  (f  fhe  jtrojterti/  lunl  been 
ui  rtuly  given  to  the  in/'atit  by  the  inatrument  under 
Airh  the  infatiee  imtemt  MMa,  that  the  infant  mi* 
eetUUd  to  tht  awmmiaHwM  tiMome  aotnmf  jpn'or 
fe  htr  marriage;  and  that  the  eaee  eame  nift- 
mdien  Z  of  section  43  of  th,-  Conveyancing  Act,  1881, 
hf  vkieh  the  section  is  onli/  to  fipplii  if  and  as  far  aa  a 
cutmry  intention  is  not  rjjin.ysul  in  the  itutrtwtent 
un  Ur  u'hirh  the  infant's  interest  arises. 

Bj  hu  will,  dated  the  3th  of  February,  1878,  the 
tatnar,  Wm.  Chai.  Hmnphiys,  after  various  apedfic 
■nd  peenniary  bequesta,  devued  and  bequnathod  all 
UitnI  and  personal  estate  to  trustees  tipun  truitt  to 
■en  anrl  cciiivfit  for  n  rtuin  jmrposes.  iiini  to  ImM  tlic 
rwid(H'  iij  trust  for  all  or  uiiy  of  his  three  duugbtfrs 
SD'i  his  ^rHiiddaughter,  Angela  Ilumphtya  Drummond 
(aow  Mrs.  Levett).  who  ahould  be  hviog  at  bis  death 
Mrf  atlaiii  fhe  aj^e  of  twanty-one  yean,  or  marry 
ander  that  age  with  the  consent  itf  tlioir  gtiurdisuis, 
with  directions  as  to  the  settlomeiit  of  8u<  h  .slinn  s. 

By  a  codicil  dated  the  l-'Tth  of  Ai>ril,  issj,  the 
t<>»tator  directed  as  follows:— "I  declare  that  the 
tnisti-es  or  trustee  for  tiM  tilM  boing  of  my  will  tlull 
rtaad  aeiied  of  aunuage  and  hereditaments  at 
Bodadon,  known  at  *  Highfiold,*  now  in  lease  to 
Mrs,  Bealc  Bi-owne,  uikhi  trust  during  tlm  lift  tinio 
of  my  granddaughter,  Aiij^ela  numjihrys  Druruniond, 
either  to  permit  her  to  occupy  tlie  name  or  to  pay  to 
her  tlie  annnal  inoome  thereof  for  her  aepmte  use, 
ao  that  dM  ihall  have  no  power  to  antioIiMite  the 
growing  payments  thereof  ;  and  affor  her  death  then 
IB  trust  ror  such  of  her  children  as,  whethtr  iu  her 
lifftime  or  after  her  decease,  shall  attain  the  ago  of 
twenty-one  years,  equally  between  them,  and  in 
(lefaolt  of  such  issue  then  in  trust  for  my  thn  i 
dao^ten,  Beatrice  Caraliae  Letitaa,  and  Ada  Mabel, 
■ad  Jalia  Wiggett,  and  flieir  iaiae  reapectivdy,  as  a 
part  of  their  respective  shares  <if  my  residuarj'  estate 
onder  my  said  will  with  the  like  powers  in  all 
respect* ;  I  empower  my  trustees  or  trustee,  but  with- 
oat  responsibility  for  any  omission  so  to  do,  to  repair 
and  insure  against  loss  by  fire  my  aaid  messosge  and 
hwedhamenta  at  Bursledon  aforasaid  oat  of  the  rents 
or  eerpus  thereof,  or  the  income  or  corpus  of  th** 
»haro  (if  III}'  said  granddaught<'r  under  my  will.  .  .  . 
I  r.  vol{.-  the  trusts  of  the  share  in  my  residuary  estate 
lir<t  t^>d  by  my  will  to  be  held  in  trust  for  my  said 
caaddaaghtar  and  her  iania,  and  I  dedare  that  such 
■anahalllMhaUlQponfhatniatB  and  sntneat  to  the 
povan  and  pnivialoDs  haEombaton  dadarea  oomoem- 

(a.)  Bsportad  hy  W.  Shallcross  Ooddabd,  Biq., 

Barrister-at-Law. 


ing  my  said  messuag<'  and  hereditamonts  at  liursledon, 
known  as  <  Highfield.'  " 

Neithor  the  will  nor  the  codicil  contained  aaj 
ttaintananoe  or  aoonmolation  elanse  applicable  m 

residue. 

The  testator  died  on  the  17th  nf  (),  t<it)»T,  1SS:{. 
His  three  daughters  attained  th"  w^c  of  tw.  nfy-ime 
years  during  his  lifetime.  His  gran>i>Iai)ghtcr, 
Mrs.  Levett*  was  married  on  the  •JTthof  April,  1887, 
with  the  consent  of  hernuu^ian,  being  still  an  infant. 
From  the  testator's  death  down  to  the  date  of 
Mrs.  Levett's  mariiago  the  trustcis  ullnwcd  an 
annual  sum  out  of  tli4>  Tiet  income  of  the  Iliglitield 
estate  and  out  of  he;  -1  nc  of  the  residuary  estate  for 
her  maintenance  and  education,  and  aooumulated  the 
halanor.  An  originating  sammons  was  taken  out 
before  North,  J.,  for  the  determination  of  the  question 
whether  Mrs.  Levett  was  entitled  to  payment  to  her 
of  the  accumulations  of  income  of  her  sli.ire  in  the 
residuiiry  estate  of  the  testator  aocruod  prior  to  her 
marriage,  or  whether  such  aoeimialataons  should  be 
retained  by  the  trustees  as  espttal  or  emrane,  or 
whether  they  shonld  be  paid  to  the  testators  three 
daughters.  North.  .T.,  hold  that  the  Hccumnl.ifions 
of  income  iK'hjnfrcd  to  Mrs.  Ijevett,  an<l  that  she  took 
a  vested  interest  for  life  in  the  fourth  shuri'  of  the 
residue.  The  testator's  three  daughters  appealed  as 
to  the  residue,  and  the  infant  dkud  of  lus.  Levatt 
appealed  as  to  the  accumulations. 

Charlee  Brawnt  iat  the  testator's  daughters,  argned 
that  Mis.  Lasatfc  tooik  a  contingent  hiterest  only. 

Jessd,  for  the  infant,  contended  that  the  accumu- 
lations of  income  should  bo  capitalized,  and,  subject 
to  Mrs.  Levett's  Ufo  interest,  go  to  her  children.— 
Tln'  ficcinnulation  clause  was  insert43d  by  virtue  of 
section  43  of  the  Uonveyan(ring  Act,  ISSI,  and  the 
result  was,  that  the  accumulations  ought  to  bo 
capitalised.  North,  J.,  was  bound  to  follow  his  own 
decision  in  Tn  re  Welh,  38  W.  B.  327,  43  Ch.  D.  231. 
He  askril  the  court  to  overrule  tlmt  ilecision. 
"  Property,"  in  section  43,  meant  capit.il  from  which 
the  income  had  arisen,  and  not  tlie  ii!coiiii>  from 
which  the  accumulations  had  arisen.  The  tenant  for 
life  was  not  entitled  to  the  ' '  property  " :  Key  ft 
El^iinstono,  3rd  ed.,  vol.  2,  p.  405  (note). 

He  referred  to  In  re  Jiuckley'a  Trusts,  31  W.  K.  376, 
22  Ch.  D.  533. 

Cpeens-Amly,  Q.C\,  and  Leverton,  for  Mrs.  Levett. 
— Vn.  Levett  took  a  vested  interest  fhnn  the  death  of 

the  testator.  The  object  of  section  43  was  to  Itenc  fit 
the  {)erson  entitled  to  the  income,  and  not  to  alter  the 
devolution  of  property :  In  re  DidMn,  33  W.  B.  511, 
29  Ch.  D.  331. 

They  also  teferred  to  Da'ridson's  Common  Forms, 
p.  18»i. 

Dnrr,  for  the  tniHtecs. 

./fuf/,  in  reply,  referreil  to  Davidson's  Prece- 
dents, .'}rd  chI.,  vol.  4,  p.  4.'*fi ;  In  re  '/'hutrher'e 
TruHfs,  32  W.  B.  679.  26  Ch.  D.  426;  and  In  re 
Ihu  khy^e  Truets. 

f'lir.  adr.  ridf. 

XjIXDLF.V,  I^.J. — This  is  an  api>eal  from  an  order 
made  by  North,  J.,  declaring  that  the  accumulations 
of  the  inoome  arising  from  certain  property  given  to 
Mrs.  Levett  by  her  (rrandfather,  Wlliam  Charlee 
1  luiiijil'rys,  were  ]iaya1>le  to  lier  ns  teimnl  for  life. 
Two  points  were  discussed  un  the  fippt  iil  :  ^1  It  was 
contended  on  behalf  of  her  thn  e  nnnts  tliiit  pin  t  of 
the  aocumulatioos  in  question  ought  to  be  paid  to 
to  them.  (S)  It  was  oontended  on  behalf  of  her  own 
dlildren  that  the  accnmidations  claimed  by  the  aunts 
ought  to  be  treated  not  as  income  payable  to  Mrs. 
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Levett,  but  as  capital  to  b<i  investe*!  for  tho  benefit 
of  herself  for  life  and  afterwards  for  hor  children. 
Both  pointa  turn  on  the  true  construotion  of  the  te«- 
lator*t  will  and  oodidl;  bat  on  the  Moood  point 
reliance  was  mainly  placed  on  the  Conveyancing  Act, 
1881,  8.  43.  I  will  take  the  first  point  first.  [His 
lonNliiji  statril  till-  fiii  '.M,  HTid  L'oTitiiiutMl  --]  It  was 
contended  for  the  appullant«,  the  three  daught^-rs  of 
fhe  taatetor,  (1)  that  under  the  will  the  ^ift  of  the 
TMidiw  was  io  worded  as  to  entitle  them  to  the 
biooma  of  the  granddaughter's  contingent  shareii  and 
that  the  codicil  did  not  revulcn  or  niToct  the  tmita  of 
the  residue,  but  was  confined  in  its  up* mt ion  to  the 
trusts  aftt-rAvards  declared  by  the  inovisi  iU  in  the 
will  for  the  settlement  of  the  granddaughter's  shore, 
if  anj,  when  ascertained  and  vested.    I  am  myself 

anite  onable  so  to  read  the  codicil.  Bearing  in  mind 
^at  when  the  will  was  made  the  testator's  aanghtors 
as  well  as  his  granddaughter  were  under  age,  but  that 
when  his  codicil  was  made  all  his  daughters  had 
attained  twenty-one,  it  is  plain  to  my  mind  that  bis 
objeot  in  making  hU  oodiol  waa  to  revoke  the  dfo- 
'vinon  he  liad  made  for  hia  gnmddaoghter  aaa  to 
make  an  entirely  new  disposition  in  her  favour.  With 
this  object  in  view  he  gives  her  the  house  ealled 
Highficld  for  life,  whether  she  attains  twenty-one 
or  not;  and  after  her  death  to  her  children.  lie 
then,  tia  I  read  the  codicil,  revokes  the  trusts  of  the 
residue  of  his  estate,  ao  far  aa  thqr  relate  to  the  share 
contingently  given  to  her,  and  gives  her  the  same 
proportion  of  another  and  different  residue  as  Iwforo, 
but  on  totally  different  trusts,  viz.,  on  tho  tru.sts 
declared  of  llighfield.  Ho  gave  her  by  his  codicil  an 
immediate  vested  life  interest  in  her  share  of  residue 
instead  of  a  contingent  interwt.  loannot  read  tho 
codicil  as  confined  to  the  trosts  contained  in  the 
proviso  in  the  will  relating  to  her  share  when  ascer- 
tuiiie<l  luul  vested.  That  proviso  does  not  refi  r  to 
her  sliuie  r>n!y,  but  to  the  shares  of  the  daughters 
(lis.  I.  The  trusts  revoked  are  *'  the  trusts  of  her  share 
in  the  residue  directed  hy  the  will  to  be  held  in  trust 
for  her  and  her  issue.**  I  read  iiSt  as  ft  rvfoeation 
of  all  tho  trusts  of  her  shan^  and  not  as  n  reivooalion 
of  some  of  them  only. 

This  was  the  C"iistriu  tiijn  put  on  the  codicil  by 
North,  J.,  and  is  ccrtaiuly  strengthened  by  the  clause 
aa  to  repairs  and  insurance.  Although  I  see  the 
possibility  of  adopting  the  rival  construction  con- 
tended for  by  the  appellants,  I  am  myself  convinced 
that  that  construction  would  defeat  and  not  give 
effect  to  the  intention  of  the  testator.  Under  these 
Oiieumstanoes  it  is  unnecessary  to  consider  to  whom 
tfaaaooumulations  in  question  would  have  belonged  if 
fhe  gift  of  the  residue  had  been  nnalterod  by  llie 
codicil. 

I  pans  now  to  the  second  point.  Thin,  in  my 
opinion,  turns  also  upon  the  true  construetion  of  the 
codicil.  If  we  look  at  that  it  is  plain  that  the  income 
of  the  granddaughter's  share  of  the  residue  is  given 
to  her  from  the  death  of  the  testator.  The  whole 
inoome  is  given  to  her :  any  of  it  not  required  to  be 
expended  on  her  whilst  she  is  under  ape  and  un- 
nuinne<l  does  not  eefLse  to  be  hers  :  it  remains  bei-s, 
and  hers  as  income.  There  is  nothing  in  tiin  codicil 
which  ^ves  it  to  anyone  else,  or  which  qualifies  tho 
gift  of  it  to  her. 

Tho  43rd  section  of  the  Conveyancing  Act  has,  no 
doubt,  to  be  applied  ;  but  the  2nd  sub-section  of  thot 
section  is  in  this  case  excluded  liy  tie'  ird.  The  true 
construction  of  the  section  was  point^^d  out  b}'  Fry, 
IfcJ.t  in  iMnJHekton,  Hill  v.  (imni.  [His  lurdshi]) 
nad  til*  MMMfat  and  oontinned :— ]  The  codiotl  in 
tUi  «aae  Is  Inoonriatent  with  any  aoeomolatum  of 
ilMXniia  for  the  benefit  of  tho  children  of  the  grand- 
dangihter.   The  codicil  gives  the  whole  income  to 


hor.  This  brings  the  case  within  sub-section  3,  and 
excludes  sub-section  2.  With  reapect  to  the  case  of 
/»  re  WeUt,  H'ells  v.  WelU,  which  we  were  asked  to 
orerrole,  I  am  of  opinion  that  the  decision  in  that 
was  oorreot  having  ragard  to  the  terms  of  the  will 
and  to  sub-section  3  of  section  43  of  the  Coaveyaoc- 
ing  Act,  ISSl,  which  in  that  case,  as  well  as  in  this, 
exclude<l  sub-section  2.  It  m*y  be  thiit  tho  rasult 
which  I  think  it  safer  to  arrive  at  bv  aid  of  sub- 
section 3  can  be  reached  without  the  aid  of  ttiat  sub- 
section  by  construing  anb^seothm  2  aa  anggsatad  bjr 
North,  J.,  when  that  sub-secti m  has  to  be  applied  to 
tho  case  of  a  tenant  for  life  becoming  alwolutely 
entitled  to  the  ine  une  in  p  )«s  ?8»ion.  I  h  ive  8  >mo 
doubt  about  this,  but  I  desire  to  leave  the  point 
open  until  the  necessity  for  deciding  it  adaoi* 
Both  appeals  must  be  dismiased. 

BowEX,  L.J.,  concurred. 

Kay,  Tj.J. — Tho  important  fact  in  this  case,  in  my 
opinion,  is  that  at  tho  time  when  the  cu'lieil  was  iua<ie 
the  testator's  throe  daughters  had  all  attained  twenty- 
one,  and  would  therefore  be  entitled  on  the  testatora 
death  to  veated  interMta  in  at  leaat  ona-ioarth  share 
each  of  his  residuary  estate.  ^  Tha  only  ooatingcncy 
remaining  was  as  to  the  share  intaildwi  iDr  hh  grand- 
daughter. She  was  still  an  infant,  and  unle&s  she 
attained  twenty-one  or  marrie<l  with  consent  she 
would  take  no  share,  but  the  whole  residue  would  be 
divisiblo  among  the  three  daughters  of  the  testator 
and  their  issue,  as  it  was  settled.  In  these  circum- 
stances the  codicil  was  made.  By  it  the  testator 
revokes  "tho  trusts  uf  ray  shares  in  my  residuary 
estate  directed  by  my  will  to  be  held  in  trust  for  my 
granddaughter  and  her  issue."  The  argument  is  that 
this  left  uie  qoastion  what  that  ahare  might  be,  or, 
rather,  whether  tiie  granddangfater  would  ever 
become  entitled  to  a  share,  to  be  determin«<l  by  the 
will,  and  that  the  succeo<ling  wonis  in  the  codicil,  only 
declare  new  and  difTerent  trusts  of  that  share,  if  she 
did  beoome  entitled  to  any.  On  tbi^  other  hand,  it 
may  be  urged  the  only  gift  by  the  will  in  favour  of 
the  granddaughter  and  nar  usue  ot  m  share  in  tha 
testator's  residuary  estate  was  by  a  trust  in  her 
favour,  and,  taking  tho  words  of  tile  corlicil  literally, 
that  that  is  revoked.  The  codicil,  it  may  be  said, 
makes  a  new  gift  to  Lor  by  the  declaration  that  the 
share,  the  trusts  of  which  are  revoked,  shall  be  held 
upon  tlie  tmsta  declared  of  tha  ffighfl^  property. 
Those  trusts  f^ave  to  the  granddaughter  a  vested 
interest  in  the  IligUlield  property.  The  meaning, 
therefore,  may  bi'  that  the  ^^r.iTvid  iai^hter  is  to  t'ike  .i 
vested  instead  of  a  contingent  interest  in  the  share 
of  residue  direoted  by  the  will  to  be  held  in  trust  for 
her.  That  may  oonypel  tba  oonrt  to  oome  to  the  ooa- 
olniion  that  by  the  word  **  share"  is  meant  the  shavw 
to  which  this  granddaughter  was  by  the  will  contin- 
gently eutithid  under  the  circumstauces  existing  at 
the  date  of  the  codicil,  the  object  being  to  give  a 
vested  instead  of  a  contingent  interest  in  such  share. 
The  language  of  the  codicil  is  imperfect  whidwver 
view  is  adopted ;  on  the  former  of  these  two  con- 
structions the  codicil  should  have  been  worded  *'  the 
share,  if  any,  directed  by  my  will  to  1m?  held  in  trust," 
&c.  But  the  codicil  cerUiinly  treat^s  the  share  to 
which  it  refers  as  a  subject  in  which  a  vested  intereat 
may  be  given,  and  this  can  only  be  done  by  readins 
' '  share  *'  as  the  share  to  which,  under  existing cireana- 
stjuices.  the  granddaughter  would  be  contingently 
entitled  and  this  shows  that  the  actual  words  do  not 
pro|>erly  express  the  second  construction  contendi-d 
for ;  but,  upon  thn  whole,  I  agret;  with  North,  that 
this  is  tite  better  construction  of  the  codicil. 

As  to  the  question  who  is  entitled  to  the  iuterea^ 
there  can  be  no  doubt  if  the  granddaughter,  as  I 
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Ud,  became  entitled  on  the  testator's  dentil  to  a 
Teited  interest  for  lifo  in  one-foiirtb  sliiiro  of  tli« 
nadoe,  sbo  must  be  entitled  to  the  income  of  tbftt 
fcorth,  notwithstanding:^  htft  infinu^.  It  ii  utgaai 
tbtmtiOB  iS  of  the  Ck>nyeyancing  Aet,  1681,  mast 
btiMd  M  thoagfa  it  were  part  of  the  oodioil,  and  that 
it  directs  an  nccumalation  of  nil  the  income  not 
Mtoally  applied  for  the  Ix-nefit  of  the  granddaughter 
dvinff  her  minority,  and  that  such  ■ooamulationfl 
ihsIlbahdd"f6rthebaoefltof  the  person  who  ulti- 
mMtf  hmoum  cnlillad  to  the  property  frotn  wUoh 

As  HUM  araw.**  This  form  in  borxDwed  from  the 
SHU  fom,  which  applied  generally  wlu  ii  the  infant  n 
■lite  WM  not  for  life,  but  absolute.  It  is  nimle,  by 
netaon  43,  sub-sections  (1)  und  (2),  to  apply  where 
the  infant's  estate  in  for  lifo  aa  well  as  where  it  in 
•bsdote.  fiat  I  think  that  the  3rd  sub-section  of 
rem  ores  th6  difficulty.  It  provides,  in 
tffwt.  thiit  siction  4,'5  is  to  apply  only  if  and  so 
as  a  contrury  int<'ntion  is  not  exprensed  in  the 
mstrument  under  which  the  interest  of  the  infant 
stises.  1  agree  that  the  object  of  this  statutory 
noiision  was  not  to  alter  the  rights  of  the  intent. 
It  VM  not  intmded  to  take  away  from  the  infant  the 
iaaome  of  a  'vested  life  estate  which  had  artually 
accnied,  and  I  am  of  ui>ininn  that  when  the  instni- 
moit  confers  auch  a  vested  life  interest  an  intention 
not  to  convert  the  income  oC  that  life  estato  into 
capital  do«8  nilBoiently  araMar,  and  that,  notwith- 
rtsnding  the  langoaffo  of  Motioii  48  tnb-Metions 
(l)Md  (2),  Che  enmn  of  iaoome  sliU  1 
nfant. 


bdoDg  to  the 


SoUcitors  for  the  three  daoghtera,  Clowtt,  llickley. 

Solicitors  for  the  infant,  L'pUin,  Alkey,  A  L'j4»h, 
Solnlor  for  Xn.  Lewett,  J.  A,  LeveU. 
Solkitor  for  the  tnistees,  0.  Battridu 


/•  re  EsousH  Bxmc  of  the  Rivku  Pi.atk  (Liionm). 
Ex  parte  Banco  bs  Bkazil.  («.) 

Bin  of  trdinngf  —  Foreign  bill — Prvtrmt  for  tidii-iHii,- 
mrnt — Pri'trnt  /or  hittrr  sicuritij — At" j'tnuci  sujir.i 
protftt  fur  liiiniiiir  vj  tlrmcrr — Vomtni'i/iion — Mniaure 
of  dama'jrs — lSiU»  nf  h'.i change  Act,  1H,S2  (-15  <fe  46 
I'ict.  c.  61).  <r,i.  51  (li)  (.5),  .57  (1).  1)0-08,  97  (2). 

Tfif  ilrtiirrr  whn  Ihi»  lifvn  rmnitrUtd  ^'  /«((/  n  bill  imiy 
<■■  '  >r  fri'in  tlif  arrei4iir  the  rrpcK'^r^  ,./"  u  nece$nrjf 
frrAftt  nmUr  the  litlU  of  Exchange  Act,  1H82. 

Secus,  wiih  the  efpetu<«  of  an  unneetMu n/  im>teH. 

The  ft.  Hank  rluhntd  to  prcrf  against  the  A",  flmtl:,  in 
ligmidalion,  for  thr  fTpriiA'fi  ,,f  prufrnt  fir  non-jKiiiinrnt 
•I  hill*  drill  in  I"/  /I.  ill  Ilnizil  ninf  ifi  jifid  (hi  in 
England,  and  u/.««)  for  the  v.rjien*i't  of  jiroO'st  for  tifttrr 
leeurity  in  th'  niKf  of  bilU  that  had  been  »o  prohsi'  d,  and 
fvr  the  amount  of  a  commimon  pnid  bjf  the  D.  Bank  to 
thnr  bmkere  in  London  fur  the  mmpUtnce  of  Ute  hilh 
/■T  hf-nunr,  and  for  providing  iht  nuntfg  required  to 

m"f  if  mi  itrcrjitaucc. 

J/rld,  Hint  (he  B.  ISnuk  might  prove  for  the  expi  mn  of 
protest  /or  non-paymetU,  but  not  fur  the  expeust*  of 
frUeet  for  better  etcuritff  or  the  amovnf  the  eom- 
mieeion. 


(a.)  Bsported  by  J.  F  Walbt,  Baq..  Buiietec^et- 

Luw. 


Lx  parte  Robiirts.  In  re  Gilb'spie,  34  If.  11.  '2oH,  ,]d 
Ibid.  12S,  l(i  Q.  B.  I>.  702.  18  Ibid.  286,  and  Prehn  v. 
Uoyal  Bank  of  Liverpool,  18  W.  R.  463,       R,  b 
98,  explainied  and  aiut^tffttieked. 

Summons. 

The  Engliih  Bank  of  the  Baver  Plate  were  ae^ 
ceptors  of  bille  of  exchange  for  a  large  amomit 
(Irfiwii  by  the  applicants,  the  Banco  de  Brazil, 
in  iimzil,  but  stopped  payment  before  the  bills 
matured.  The  holuers  of  some  of  those  bills  there- 
upon caused  the  bills  to  be  protested  for  better  ^ 
security  against  the  drawers.  The  bankers  of  the 
drawers  in  London  then  intervened  and  accepted  the 
bills  auprti  protest  for  the  honour  of  the  drawers ;  and, 
on  the  oills  having  matured  an<I  Ixnng  protested  for 
non-payment  by  the  same  acceptors,  the  baukeni,  as 
acceptors  for  honour,  paid  to  the  holders  the  amount 
of  the  bills  and  also  the  expensee  of  both  the  protests, 
which  had  been  paid  by  the  holders.  The  bankers 
charge*!,  and  were  puiil  by,  the  applicants,  in  addition 
to  the  amount  of  the  bills  and  the  expenses  of  the 
protest-s,  comtniasiiin  nt  tlir  rate  of  ]  per  cent,  for  the 
acceptance  of  the  bills  for  honour  and  for  providing 
the  money  required  to  meet  tliat  aooeptaaoe.  The 
api^ioants  havioe  only  been  admitted  to  prove  tor  the 
amount  ofthebulsin  the  liqtridation  of  the  English 
Bank  of  the  River  Plate,  tliis  summons  was  taken  out 
by  the  Ikineo  de  Brti/.il  for  the  allowance  of  the 
notiiri;il  chiirgeH  in  respect  of  the  pntests  and  tilis 
couiuiis^ion  by  the  liipiiilator. 

Wnitthorne,  Q.c.,  and  Jleriii,  for  the  applicants. — 
First,  protest  for  non-payment  was  necessary  (Bills  of 
Exohanse  Act,  1662,  s.  51  (2) },  and  we  are  therefoire 
entitled  oy  the  Act  to  recover  the  expenses  of  snob 

Erotest:  section  .>7  (1)  (•).  Secondly,  prott'st  for 
otter  security  being  sj)eciiilly  allowed  by  the  Act 
(iH'ction  51  (j) ),  the  expenses  are  given  by  seetiun  07. 
They  are  at  any  rate  not  excluded  bv  the  Act;  so 
that  we  sbonld  be  entitled  to  recover  those  expensas 
as  damages  under  the  common  law  doctrine  of  re-ez- 
ebango  under  section  97  (2) ;  see  h'r  jtarte  Robartg,  Tn 
r>  (!,n..,.i.,  \',\  Vf.  R.  2:)S.  10  Q.  B.  D.  702,  nnd,  on 
appeal,  ;i.>  W.  11.  12K,  IM  li.  B.  D.  2«6.  Thirdly,  the 
drawer  may  recover  from  the  acceptor  all  expenses 
properly  and  reasonably  flowing  from  the  breach  of 
oontraot,  and  the  commission  is  of  this  Dature :  see 
Prehu  V.  Ro,,al  Bank  (/  Liverfoolt  18  V.  B.  468, 
L.  R.  .">  Ex.  !>2. 

They  also  referred  to  WaJkrr  v.  Ihimilfon,  1  DeG.  F. 
&  J.  ()02.  10  W.  R.  Ch.  Dig.  10:  In  rc  fhwml  South 
Ainfririii,  <'....  26  W.  R.  232,  7  Ch.  D.  037  ;  Byles  on 
Bills,  Uth  ed.,  p.  444,  p.  3  ;  and  Daniel  (U.&A.}  on 
Negotiable  Instramento,  4th  ed.,  vol.  2,  p.  468. 

fMtham,  Q.(\,  and  R.  if.  Bray,  for  the  respondents. 

— Section  ol  (5),  unlike  section  51  (2),  is  permissive 
only.  Section  o~  shows  the  measure  of  damages, 
which  art*  to  be  deemed  liquidated  (lauuiges,  and  are 
the  only  damages  given.  This  is  the  tirst  time  ex- 
penses of  protsstfbr  better  security  have  been  asked, 
and  being  expenses  incurred  before  any  breach  of  the 
eontract  they  ought  not,  apart  from  antbority  for 
allowing  them,  to  be  allowed,  and  there  is  no  sm  h 
uithority.  The  applicants  cannot  use  the  cases  on 
'  • -I'xohange  to  assist  them  here.  The  principle  of  lu 
re  Uillenie  ought  to  be  strictly  confined  to  similar 
eircnmsianoes  after  Bank  of  Kngtand  t.  Vatfiiano 
/;  '  :!!t  W.  R.  (m7,  [lH<h]  A.  C.  107.  at  {>.  HI. 
This  I  Msc  is  i  leurly  included  in  section  j7,  and  section 
97  does  not  iijiply.  Then  us  to  the  commission,  that 
was  not  paid  to  the  holders  of  the  hills  at  all.  J'rehns 
case  was  a  case  of  a  special  contract,  but  for  which 
the  payment  there  would  not  bttve  ben  made,  and 
has  no  application  here. 
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They  also  refern'<l  to  soctinn  r«H  L't],  [(>)  of  the  Act 
of  1882;  Byles  on  Bills.  1  tth  cd.,  n.  44S,  p.  214; 
Chitty  on  Bills,  lUth  ed.,  p.  337 ;  and  Mune  on 
Damsges,  4th  ed.,  p.  9. 

Wi^tehorne,  Q.C.,  in  reply,  letarrad  to  OhalnMni  on 
Billa  of  Krnhingw.  4tli  ed.,  p.  194. 

Vnr.  aiir.  rult. 

Vwoh  24.— ^BXTnr»  J.— The  upUeente,  the  Banco 
Se  Bmil,  wbo  ere  the  drawers  of  UUe  of  exchange 

for  upwards  of  £'21 8,000,  hiivo  Ixkmi  adttiittfd  to 
prove  for  the  amount  ut  the  billn  against  the  esUitt'  of 
the  acceptors,  the  English  Bunk  ot  the  Kiver  Plut<', 
a  oompery  now  in  liquidation.  The  bills  yrem  drawn 
in  BresU  and  accepted  payable  in  London.  The 
Applicants  seek  to  prove  also  for  certain  notarial 
expenses  which  thf  y  have  paid  to  the  holders  of  the 
hillH.  and  also  for  u  cnmiiiis5ioii  which  fhoy  (tho 
drawers)  Lave  paid  to  their  own  bankers.  The  ques- 
tions are,  whether  thoj  an  entitlod  to  pnoro  tor 
tbflM  additional  suras. 

The  notarial  exx>ensee  claiined  oonanit,  flret,  of  a 
sura  of  i'lOS  lOs.  Id.,  and,  sf»cond!y.  (pf  ii  sum  of 
£o'.»  6s.  The  firnt  sum  rcpro«i<'ntH  the  cxjx'nscs  of  the 
protest  for  non-payment  hy  the  atx-pptors,  which  were 
Uaid  by  the  holders  and  repaid  to  them  by  the 
drawers.  Thes*?  cxftenw-s  fall  within  section  ol,  sub- 
section 2,  of  the  Billa  of  Exchange  Act,  1882.  which 
renders  protest  for  non-pajrrnent  neoeesary,  and  with- 
iTi  Hection  57,  8ub-9e<  tion  1 ,  nf  thf  wime  Act.  which 
enacts  that  the  bolder  may  recover  from  any  party 
liable  on  the  bill,  and  that  the  drawer  wlio  has  been 
oompeiled  to  pay  the  bill  may  recover  from  the 
aeoeptor  the  expenses  of  protest,  "  when  protest  is 
necessary."  It  is  clear,  then,  that  the  applicants  are 
entitled  to  prove  for  the  £10H  lOs.  4d.,  and  it  was  so 
aduiitted  by  till'  res[)<)iideiits'  eoauMi-l. 

The  second  sum,  claimttd  for  expenses,  is  for  the 
espmaaa  of  protest  for  better  scx:iuity  against  the 
dmmn.  [JSm  kndahqi  etated  the  noli  as  above 
•at  ont,  and  oontfaraed :— ]  The  general  roles  for 
dealinp^  with  the  Bills  of  Exchanpo  Act  are  laid 
down  by  Lord  Ilerschell  in  his  sjieoch  in  /Imik-  of 
Kiiijlaml  V.  I'df/Zei/io  Brothers.  It  was  intended 
to  bo  a  code  of  the  law  relating  to  negoti- 
able instilments,  and  the  proper  eovrse  is,  in 
the  first  instance,  to  examine  the  language  of  the 
Btatut«,  and  to  ask  what  is  its  natural  meaning,  un- 
influenced by  any  considerations  deriveil  from  the 
previous  state  of  the  law;  no  appeal  ought  to  b<t 
made  to  the  previoctB  law  except  upon  some  special 
ground.  Examines  of  ^aobl  grounds  are  given  by 
Lord  Hereebell — sodi,  for  instanee,  as  a  provirion  m 
the  statute  being  of  doubtful  iniiiert,  or  wurds  being 
found  in  the  8tatut<>  which  had  previously  arquirtnl  a 
technical  or  special  m(*anmg.  in  ^ t til* sine  was 
decided  before  the  judgment  was  given  in  the  House 
of  Lords  in  the  Vagliano  cast.  It  was  submitted  for 
the  respondents  that  the  decision  was  inconsistent 
with  the  rules  laid  down  by  Tiord  Herschell.  but  it 
was  at  the  ,'uiine  time  [iduiitted  that  thi'  ilci.'isii m  in  In 
r<*  (iillt'fpit  must  be  accepted  by  nw  tin  binding  and  I 
must  not  be  understood  as  in  any  way  questioning 
the  authority  of  that  decision.  It  tntned  principally 
on  the  jV7th  and  97tb  sections  of  the  Act.  the  point 
decided  was  that,  notwrithstanding  the  oTth  s^-ction 
the  drawer  of  a  foreign  bill  of  exehnnge  upon  an 

accefitiir  in  is  entitled,  ujion  the  bill  being 

dishonoured  and  protiiSttnl,  to  recover  from  the 
acceptor  damages  in  the  nature  of  re-exchange, 
which  the  drawer  is  by  the  foreign  law  liable 
to  pay  to  llie  bolder  of  the  bin.     In  dealing 

with  till'  wiird'^  '■  where  a  bill  (if  exchjiiigo  is  dis- 
honoured  the  lueaaurv  of  dumagcii,   which  shall 


be  deemed  to  be  li<juidute<l,  shall  be  as  follows," 
which  OOSV  at  the  beginning  of  the  57th  <^tion. 
Cave,  J.,  nppesn  to  have  been  of  opiniosi  that  these 
words  were  inset  led  for  the  purpose  of  a  specislly- 

indorsed  writ:  and,  although  some  of  the  damages 
mentioned  in  the  8e<;tion  would  before  the  Act  have 
been  deemed  unliquidate<l  damages,  yet  that  the 
section  was  not  intended  to  take  away  the  right 
which  the  drawer  previously  had  by  the  common  law 
to  recover  from  the  aeoeptor  aaj  fecial  damMes  of 
an  traltqnidated  oharaotsr  wUdi  bs  osn  prove  that  bs 
has  su'^taincil.  Accordingly  he  held  that  the  drsmr 
was  entitled  to  recover  as  unliquidated  damages  byway 
of  re-exchange  the  amount  fixed  by  the  law  of  ToKigo, 
whore  the  bills  had  been  drawn.  The  Court  of 
Appeal  afflnned  his  deeUoa  witii  a  reduction  of  the 
amo'int ;  they  neither  accepted  or  rsjsoted  his  opiaion 
on  the  general  question  of  the  right  to  recover  mi- 
lifjnidated  damatr>  s  having  bwn  left  unafTectod  hy  the 
statute.  The  grounds  of  their  decision  appear  par- 
tfaularly  at  18  Q.  B.  D..  p.  292.  Stated  shortly,  they 
are  that  the  oass  of  nils  drawn  abroad  and  dis- 


honoured in  this  oomrtTT  is  not  dealt  with  by  the 

o7th  section,  and  that,  being  &  cu^ii*  f'Hiis«MJ<.  it  fell 
within  th('  !i7th  swtion,  which  must  l>e  read  with  the 
.■t7th  section.     They  coidineii  the  operation  of  the 

feneral  terms  of  the  1st  sub-aection  of  section  67  to 
ills  dishonoured  at  home. 

In  the  case  before  me  the  argument  in  supfockoi 

the  claim  for  the  expenses  of  the  protect  tar 
security  were — first,  that  such  expenses  were  given  by 
the  Act :  secondly,  that  if  not  given  they  wenj  not 
excludiHi;  and,  thirdly,  that  they  fell  within  the 
97  th  section  and  were  recoverable  under  the  head  of 
damages  under  the  oommon  law  dootdiie  of 
change.  For  the  resp mdentSi  flU 
were  denied,  and  it  wfks  argued  that  these  expenses 
were  excluded  by  the  terms  of  the  Act. 

In  rlealing  with  the  claim  for  exi)ou»cs,  the  tirst  aud 
second  points  may  conveniently  oe  takrai  togethv. 
The  material  sections  of  the  Act  ars  the  dlst,  sab- 
sections  2  and  5,  section  57,  snb-eeotion  1  (e),  and  tiis 
/tt,sfiV(f/in  of  sections  n"j  fn  *>'<,  bntli  inclusive,  under 
the  head  of  acceptance  and  p.ayiaeiit  fur  honour.  Xow. 
it  is  iilain,  on  a  comparison  of  the  .">lst  and  57th  sec- 
tions, that  a  distinction  is  drawn  between  protests 
whiflih  are  neoessary  and  those  whioh  are  not  neces- 
sar}',  but  are  merely  permissive.  Where  the  bill  is 
dishonoured  by  non-payment  it  "must"  be  duly 
protested  for  non-payment  {section  ol,  sub- section  2); 
where  the  acceptor  (as  here)  suspends  payment  before 
the  bill  matures,  the  holder  "may"  cause  the  bill  to 
be  protested  lor  better  seontity  (seotion  51,  snb-sse- 
tion  .^>) ;  and  the  57^  seotion  mahss  tiie  expenses  of 
protest  recoverable  against  the  acceptor  only  when 
the  protest  is  iuH:essary.  It  aiipeai-s  td  me  that  the 
language  of  these  sections  is  detinite  jiiid  ]irecise,  and 
that  the  expenses  of  an  unnecessary  protect  are  not 
reoovetable.  I  oaimot  see  my  way  to  deal  with  the 
case  of  expenses  of  protest  on  the  ptinoqila  adopted 
by  the  Court  of  Appeal  in  Tn  re  CHlletpie  in  refewnes  to 
the  question  of  damages  for  re-exchange  which  they 
had  to  decide,  or  to  tn>at  it  as  a  msiti  uihjVo/^i  letting 
in  the  y7th  section.  Lindley,  L.J.,  said,  18  Q.  B.  P., 
at  n.  292,  that  sub-section  1  of  the  57th  sectioo  was 
not  addrsssed  to  the  ease  of  a  bill,  the  drawer  of 
which  is  liable  for  damages  for  reHONliailse.  ItBp> 
]>ears  to  me  that  the  same  sub-section  is  addressed  to 
the  cast^  of  the  expenses  of  protest,  and  that  the  case 
is  there  specifically  dealt  with,  aud  that  the  expenses 
recovenAte  are  lunited  to  those  of  a  noessssiy  pss- 
tcst. 

Further,  the  object  of  the  protest  is,  as  its  nane 

imports,  to  enable  tlio  holder  to  obtain  better  security. 
It  is  a  condition  precedent  to  the  aoueptanoe  sttjfra 
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DTOteit  for  the  honour  of  the  drawer  or  other  party 
Ub  on  the  bill  (section  65,  sub-seotion  1).  The 
■eoeptance  for  honour  of  the  drawer  is  for  his  bonofit, 
operating  to  siutain  his  credit.  The  protest  and  the 
»  1  fpfaiicc  are  both  voluntary  nets  ;  and  it  may  well 
be  that  the  Legislature  did  not  think  lit  to  throw  the 
i  of  auch  acts  on  the  aooeptor.  The  paTar  for 
iar»  on  paying  to  the  holder  tne  amount  ana  "  tiie 
rial  expenses  incident  to  its  dishonour,  is  entitled 
ki  receive  Ixjth  tho  hill  itsolf  find  tlif  jirnd  st "' (sec- 
tion 68,  sub-section  ii).  "  The  protest  "  here  moans 
ttd  yolwit  far  non-payment  by  the  acceptor ,  whi<  :h 
ii  MOMMHT  in  order  to  chasgt  tfa«  acoeptor  lor  hon- 
our. By  tne  ViVk  section,  sab-section  2,  tlie  rales  of 
aimmon  law,  savo  in  ho  far  as  they  are  inconsistent 
with  the  express  provisions  of  the  Act,  are  to  continue 
to  apply  to  bills  of  exchange.  Finding,  as  I  do, 
o^raM  proTtaiona  on  the  sulneet  ineonmatont  with 
the  snpposed  rales  of  oommon  lew,  I  ihiidc  that  the 
''Ttli  section  lias  !io  application.  For  the  above 
--a^iins  I  think  that  the  Act  not  only  does  not  f^ive, 
'i;t  r-xcliules  the  exj)en8e3  of  the  protest  for  bettor 
««nuity.  The  payment  of  these  expenses  by  the 
teweie  titroogb  tMir  London  bankers  to  the  holder 
WM,  therefore,  a  payment  whicli  they  wen^  not  com- 

(lellable  to  make,  and  the  amount  eaimot  be  re(!overe<l 
>y  them  from  the  ;iceej>t<irs. 

Bat,  assuming  that  the  right  to  these  expenses  is 
not  excluded  by  the  other  parts  of  the  Act,  and  that 
the  97  th  section  ii  let  in  so  as  to  apply  to  these 
expenses  as  a  cimu  omi'mu  in  the  other  parts  of  the 
Alt,  the  ;i]ipli(  iints  are  in  no  better  position.  They 
claim  the  expenses,  according  to  the  tnird  head  of  the 
aigmoent,  as  damages  for  re-excbangSb   AH  ( he  well- 
known  treatiaes  on  nils  of  exchange,  auoh  aa  Byles, 
Chitty,  Chalmers,  and  Daniel  (U.S.A.),  have  oeen 
examined,  and  the  decided  cases  have  been  searched 
through ,  and  the  result  is  t  bat  no  ti'ace  or  suggestion  can 
be  found  of  the  expenses  of  a  protest  for  better  security 
being  allowed  aa  part  of  the  damages  for  re-exchange 
(see  Byles.  14th  ed.,  p.  449;  Ohitty,  10th  ed.,  p.  337  ; 
Chalmers,  4th  ed..  pp.  193-195 ;  and  2  Daniel,  Ith  od., 
p.  468).    No  evidenoe  has  been  adduced  of  anv  mer- 
cantile custom  jnati^jriqg  tiw  daim.  It  mnat,  ahen,  be 
rejected. 

The  reonaining  queation  rdatea  to  the  eommisdon. 

It  consists  of  a  sum  of  £533  10s.,  being  at  the  rate  of 
I  poT  cent,  paid  by  the  applicants  to  their  bankei-s  fxr 
the  a^x-t-jjlauce  of  the  bills  for  honour  and  for  pro- 
viding the  money  required  to  meet  that  acceptajioe. 
It  ia,  then,  the  sum  paid  by  the  drawers  for  borrowing 
or  obtauiing  an  advance  of  money  to  meet  the  bills 
for  their  honour.    The  57th  section  includes  in  the  [ 
damages  recoverable  from  the  accept<:)r  interest  on 
tbti  bill — sec  8ub-.seirtion  1  (c)— and  the  applicants 
win  be  entitled  to  be  paid  this  interest  from  the 
maturity  of  the  bills  out  of  the  surplus  of  the  acoop- 
tor's  estate,  in  accordance  with  the  decisions  on  the 
-'>fli  order  of  the  General  ( )rder  of  NoveiiilMT,  [Sl]'2 
(see  Buckley  on  the  Companies  Acts,  (jth  ed.,  p. 
■ad  pu  686).    My  observations  on  the  claim  for  the 
expenses  of  the  protest  for  better  seoority  auply 
genorally  to  the  eUiim  for  oommission.  The  claim 
wan  supported  princijially  on  the  n7th  swtion  and  the 
doctrine  of  damages  for  re-exchnng^t.    Here  also  the 
text-books  and  the  authorities  have  been  searched, 
with  the  same  result  aa  ebove  mentioiied,  and  no 
•▼idenee  has  been  addnoed  of  any  meroa&tile  onatom. 
Ono  authority  only  was  reHe<l  on — viz.,   Prr/m  v. 
Royal  Bank  <>/  LU-crpool.    But  the  action  there  was 
brought  not  on  the  oill  ■  f  e\(  h  ui^'e,  but  on  a  special 
contract,  which  justitieii  the  court  in  allowing  the 
ahiian  for  oommission  as  special  damages.  The 
l--ci8ioTi,  tben  fore.  is  not  in  point.    To  this  I  add 
Ji«,t  the  uuruml  mea«urv  of  damages  for  non-pay- 


ment of  mon^  is  interest  where  interest  is  allowable 
by  contract  or  by  law.  Itie  elaim  for  oommission 

cannot,  therefore,  be  sustained. 

Solioitots  for  the  appUoants,  Jfierrtmaa,  Ptte,  Jk 
Merriman, 


Solicitors 
WiUiam, 


for  {he  fMpondentSi  Fretlifidd»  Jk 


May  8, 4. 

(o.) 


Q.  B.  Div.  ) 
(Wills  and  Lawrance,  JJ.) ) 

Wood  v.  HoOastht  ahd 

/Vadfas— Jrffss  iVrsom  Aoviivlle  aatne  iiittrat  in 
one  mute — Order  authortMing  one  or  more  to  d^tnd  m 
Mai/  of  oO—Qt^  16,  r. 

By  one  of  the  rule$  of  a  labour  prtiMim  lengue  it  u>a» 

provided  that  tiny  member  who  became  permauenfhj  dia- 
ubhd  by  (HI  arcidrut  tras  entitled  to  have  a  levy  tiutde  fnr 
his  Iteu'jit  on  all  (la  membrrs  <>f  ihr  hague. 

The  plaintiff  brought  an  action  against  the  preiiderd 
and  ferrttary  of  the  league  for  the  purpoK  of  ettforcing 
his  rights  under  the  rule,  and  appliea  to  the  judge  i» 
chambrra  for  an  order  authorizing  the  defendanU  to 
dtfiH'l  tin  nriiun  i.u  ),<  hnlf  if  all  tlit  other  members  of 
the  league,  who  numbered  about  4,(X)0.  The  afplieation 
uHu  oppottd  bj/  the  dtfendantB,  hit  the  jvdfe  mode  Ms 
order. 

Held,  thai  the  order  was  rightly 


Appeal  of  the  defendanti  fhiom  an  order  of  Bmoe,  J., 

in  chaml>or8,  that  the  two  defendants  be  authorized  to 
defend  the  action  on  behalf  of  all  the  members  of 
the  Amalgamated  Stewedoiraa*  Labour  Proteolioit 
League. 

The  plaintiff,  who  was  a  member  of  the  leagne, 

met  \v'itn  an  accident,  while  following  his  oraployracnt 
as  a  stevedore,  and  thereby  becnmo  incapacitated 
for  the  remainder  of  his  life  from  following  bis 
employment.  Kule  27  of  the  league's  niles  provided 
that  "in  the  event  of  any  member  meeting  with 
an  accident  while  following  bis  employment,  and 
thereby  being  incapacitate  from  following  his 
employment  for  the  remainder  of  his  life,  a  levy 
of  (id.  each  shall  be  made  on  every  member  of  tbe 
society  for  his  beneftt.**  The  action  was  brought 
by  the  nkintiff  f or  the  pUMie  <rf  enforciiig  hia  xi^ 
under  that  nde.  The  defendants  were  vespeetively 
the  president  and  the  secretary  of  the  league,  of  which 
they  were  also  members,  and  were  sued  personally 
and  as  rei)r(>senting  the  league  and  sU  the  braaohea 
and  members  of  Hm  leasue. 

The  plaintiiP  claimed  that  the  league,  and  the 
oflBoers  and  members  of  the  league,  should  oi-dered 
by  ma m?<im  1(4  or  otherwise  to  make  tht-  levy  of  Gtl.  under 
the  above-mentioned  rule,  or  to  j)ay  to  the  plaintiff 
an  amount  equal  to  the  sum  which  would  be  raised  by 
such  levy,  and  that  all  judgments,  declarations,  and 
orders  made  in  the  action  should  bo  as  binding  on  the 
league,  and  the  officers  and  members  of  the  le:tgue, 
and  its  branches*,  as  if  they  were  parties  to  tbe  action* 

The  league  consisted  of  about  4,0<)0  meuil)ors. 

Crispr,  for  the  dcfeudants. — The  defendants  cannot 
be  compelled  against  their  will  to  defend  on  behalf  <rf 
all  the  members  of  tlie  league.  The  old  practice  of 
the  Court  of  Ohaaoety  has  been  altered  hvord.  16,  r.  9, 

which  onl}  applies  to  cases  where  the  plaintiff  claims 
some    beneficial  proprietary   right ;    Tempertou  v. 


(tt.) 


\ff  F.  O.  RoBiNsoir,  Bsq.» 
at-Law. 


Digitized  by  Gdogle 


6» 


THE  WEEKLY  REPORTER.  VoLXLL 


High  Coitrt. 


Wood  t-.  McCautiiy  and  Anotiieh.— In  re  Howell  Thokas. 


High  Ooitbt. 


BuBwU,  ante,  p.  321,  [1893]  1  Q.  fi.  435.  There  is  no 
audi  olaim  made  by  the  pUuntiff  in  thia  action.  [He 
also  contended  that  the  action  would  not  ho 
because  of  the  provisions  nf  sixtitui  4  of  the  Trades 
Union  Act,  187 1,  but  the  court  held  that  that 
qvmlion  oonUk  notlie  doalt  with  on  tlua  motioii.] 

Pouller,  for  tho  pIointifT.  Tlir  ordor  can  bo  made 
without  the  coiiHont  of  the  (Itrftjndants,  bfcauso  the 
rule  ia  intended  for  the  bonctit  of  plaintiffs.  The 
pnotioe  ib  laid  down  in  Daniell's  Chancery  Practice, 
Oth  od.,  vol.  1,  p.  2a3,  and  there  is  no  authority  for 
'  saying  tl>at  the  old  practice  of  the  Court  of  Chancery 
has  been  in  any  way  altered  by  ord.  16,  r.  9. 

H**  citod  lJi'i/<l  V.  Loariitg,  G  Ves.  ;  Adnir  v.  New 
Ilirr-r  (.'i'.,  11  V<'s.  42'.) ;  Ciilleii  v.  DiiLt nf'  f^htentnlniry 
1  Bro.  C.  C.  mi  ;  Pare  v.  Clr<jg,  9  W.  K.  T'Jj,  '2U 
BWT.  m ;  Jirtfmieu  T.  friT^'aim,  11  W.  B.  3»2.  »2 
Bmt.  177 ;  May  r.  Newkih  SS  W.  B.  363,  3i  Ch.  D. 
347  ;  Andrews  r.  Holmon,  W.  K.,  1888,  pp.  102,  176. 

Vrispe  replied. 

WlI,L8,  J. — I  am  of  opinion  that  the  oi-dor  ajipoaled 
from  was  right.  The  action  is  brought  to  oi.fttrce 
a  contractual  obligation,  which  is  one  uf  the  objects 
for  which  courts  oi  law  exist.  The  Court  of 
CShaaoery  has  for  a  long  time  paat  been  in  the  habit 
of  aOowing  defendanti  to  be  med  aa  tcpiocntativeg 
of  a  class  which  could  not  bo  joined.  In  llromleif  v. 
W'illiiiiii'f,  Sir  John  lJuujilly,  M.l{,,  said  :  "  If  that  be 
so,  provided  all  the  iiieuibers  of  the  association  were 
made  parties,  then  this  rule  is  well  established :  that 
if  they  are  ao  numerous  that  they  cannot  be  made 
parties  to  the  cause  with  any  chance  of  bringing  it  to 
a  hearing  in  consequence  of  abatements  ana  the  like 
difticulties,  then  you  may  make  two  or  threi'  of  a  class 
defendants  to  represent  the  interest  of  all  that  class. 
Fonnerl}'  that  was  not  the  practice  of  this  court,  but 
tbe  mlea  have  been  modifiea  and  altered  ao  aa  to  anit 
tiie  origendea  of  modem  piraotice,  aa  waa  done  by 
Ijord  Cotteiiham  in  separate  instances.  But  if  there 
be  three  or  four  classes  who  have  separate  and  eon- 
tiictiiig  interest,  then  you  may  select  two  or  throe 
from  each  class  to  represent  that  intereiit,  in  the  same 
way  aa  if  the  whole  dlaaa  had  been  brought  before 
the  court."  That  waa  m  omb  in  which  a  suit  wras 
brought  against  seven  penona  as  representing  a  large 
class  wlio  had  aj^eed  to  contribute  in  the  case  of  the 
loss  of  a  ship  belonging  to  a  member  of  the  insurance 
club.  There  is  no  difference  in  principle  between 
that  case  and  this  one,  and  the  judgment  of  the 
Master  of  the  Holls  ia  a  direct  authority.  But 
then  it  is  said  that  ord.  IG.  r.  9,  has  altered  the  old 
practice.  I  do  not  think  that  it  has.  I  think 
that  rule  was  simply  intond(Kl    to   apply  the  old 

Sraotice  of  the  Court  of  Chancery  to  all  the 
IvialcNM  of  the  nigh  Court.  I  cannot  imagine  that 
them  waa  any  intention  to  nanow  the  veiy  aanaiblo 
doctrine  that  formerly  prevaOed.  It  ia  said,  how- 
ever, that  there  are  some  expressions  in  the  judg- 
ment of  Liudley,  L.J.,  in  T<inj>ertoii  v.  Jliisstll 
which  support  the  contention  of  the  defendant. 
I  am  satisfied  that  that  waa  not  the  inten- 
tion uf  Lindley,  Ij.J.,  and  it  is  clear  from  his 
language  that  he  was  not  narrowing  the  practice 
that  has  always  prevailed,  but  was  simply  drawing  a 
distinction  between  actions  of  contract  aiel  aolioTis  of 
tort,  and  showing  that  the  ohl  pnictice  of  the  Court 
of  Chancery  waa  never  applied  io  actions  of  tort,  but 
was  oontinod  to  cases  in  which  persona  had  or  daiwcHl 
some  beneficial  proprietary  ri^ ht.  In  the  present 
case,  the  plaintiff  claims  a  right  to  be  jiaid  'id.  by 
every  member  of  the  league,  and  in  niy  opinion  that 
ia  a  beneficial  proprietary  right  of  a  very  tangible 
character.     The  order   appealed   from  muat  be 


liAWRAKCB,  J.,  oonovRad. 

Appeal  ditmiMed. 

Solicitors  for  the  plaintiff,  Fijo  h  «(•  Turiur, 
Solicitor  for  the  defendants,  J.  Turner. 


  Q.B.  Div.         \  l«aM 

(Wm  and  C!ha>l«a,  JJ.)/ 

In  re  HOWBU.  THOMAS,  (a.) 

Solicitor — Practice — Agrtement  with  dietU  at  to  cotU— 
Application  to  tet  OBidt  tueh  agretmni—Summom  oi 
chamber»—Attonuy$  and  SeUdtan  Ad,  1870  (S3  ilr34 
IVc<.ca8),«.8. 

Sinot  Ma  i/iMUiaiifMra  Ad,  1873^  or  applioatioa  to  td 
aside  an  aartmiitatieluieeH  a  tdidkrr  and  kit 
costs  may  be  made  by  a  tummone  in  ekamhen,  notwdk' 

utauiliiiij  sfction  8  of  {he  A't'.irri'  i,*  aifl  S'i!irif,,rs  Ad, 
1870,  whicJi  provide  (hut  tuch  aijrtement  mag  be  enforced 
or  tft  aside  "on  motion  or  petition"  by  the  tturt  M 
lohich  the  hueintss  waa  dom .  it  a  Jmlijc  fhrrro/. 

Appeal  from  an  order  of  Kennedy,  J.,  at  chambers, 
affirming  an  order  of  ICaster  Archibald. 

An  wplioatioa  waa  made  at  ohambeni  asking  that 
Sfr.  Bowell  Thomas,  formerly  a  aolidtor  of  tiie 

Supreme  Court,  might  be  ordered  to  deliver  certain 
accounts,  and  also  asking  that,  if  any  agreement  was 
at  any  time  entered  into  by  the  applicant  with  the 
aaid  Uowell  Thomas  as  his  solicitor  in  connection  ifith 
certain  daima  and  actiona,  the  same  miiihtbe  set  aaide 
or  cancelled,  and  that  the  costs  in  respect  of  the 
business  done  by  the  said  Howell  Thomas  might  be 
taxed  in  the  samO  HUUMr  M  if  BO  moh  agiaOlliWt 
had  been  made. 

Mr.  Howell  Thomaa  had  acted  aa  the  aolicitor  for 
the  applicant  in  ooonectton  with  certain  claima,  and 
OS  it  appeared  tint  there  had  been  an  agreement 
made  by  the  solicitor  with  the  applicant  as  to  the 
costs  in  the  matttr,  the  present  sumiLons  at  chambers 
was  taken  out  by  tlie  itpjilicant  to  set  inside  theagTB^ 
ment  as  to  costs,  and  have  the  costs  taxed. 

When  thia  anmmons  came  before  the  master  objec- 
tion waa  taken  on  behalf  of  Mr.  HowoU  Thomaa  that 
the  master  had  no  jurisdiction  to  bear  an  applicattoo 
to  set  aside  such  an  agreement.  The  master  override*! 
thia  objection,  and  on  appeal  Kennedy,  J.,  at 
chambers,  affirmed  the  master's  order  that  there  waa 
jnriadiotion  to  deal  with  the  matter  vpoa  a  •onunona 
at  obainbera. 

Mr.  Howell  Thomas  appealwl. 

Section  4  of  the  Attorneys  and  Solicitors  Act,  1870, 
enables  a  sobcitor  to  make  an  agieement  in  writing 
with  his  client  as  to  costs,  aud  section  b  provides  that 
**  no  aotioB  or  suit  ahallbe  bconglit  or  inatitatad  upon 
any  nujli  agreemeBti  but  .  .  .  tiio  agvaenMai 
may  be  enforced  or  set  aaide,  without  aoit  or  action, 
on  motion  or  pet  it  i.  ill  .  .  .  by  the  court  in  which 
the  business  waa  done,  or  a  judge  tlierwf,  or,  if  tiie 
business  was  not  done  in  tny  court,  .  .  .  by 
any  auperior  court  of  law  or  equity  or  a  judge 
thereof,^*  fto. 

fhinckwertt,  for  the  .appellant.  —  The  application 
here  ought  to  have  been  made  by  motkm  before  tbe 
court,  and  not  in  ohambera,  aAd  the  master  had  no 

jurisdiction  to  hear  the  apjilication.  lU"  section  s  uf 
the  Act  of  ISTO  the  juris<iiction  to  set  aside  such  an 
agreement  was  i'xpressly  g^ven  to  the  court :  and  sec- 
tion 39  of  the  Judicature  Act,  1873,  provides  as  to  the 

(a.)  Beported  by  Sir  SHSBsroir 
at- Law. 
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jumtliction  of  h  judge  iu  court  or  in  cUsinl>er8.  A 
conrtruction  was  placed  on  this  section  in  the  case  of 
Baker  r.  itakri,  'lb  W.  R.  220,  2  Q.  B.  D.  171,  and 
Brett,  L.J..  there  said  :  "  It  wu  further  arfrued  that 
HOti^a  38  of  the  Jndiwtara  Act,  1873,  appliad:  but 
tttt  Motion  does  not  enable  a  judge  of  the  High 
Court  to  do  anything  tlmt  ft  judgn  coukl  not  linv(> 
done  before  th(?  jmssing  of  the  Act."  That  a])j>li<'« 
here,  for  andoubto<ily  Iwiforc  the  .Judicature  Act,  IsT.'i. 
•  judg^  of  the  High  Ck>urt  in  chambers  could  not  have 
ude  an  order  setting  this  agreement  aaide,  and 
■Doe  tlie  Jodioatere  Aot  no  jwlge  ol  the  Queen's 
Boich  DiTision  a!t«  to  hear  motions.  fCnARLEs,  J. — 
That  is  not  in  acc-nnlano'  wifli  the  imictiLT'.  and 
Lindley,  J.,  seems  to  have  exerciswl  this  jurisdiction 
incbanilKTS  in  thecjweof  In  rr  Leiiu't,  Er  ]»tr(r  Mmiro, 
24  W.  K.  1017. 1  a  B.  D.  724,  and  at  p.  128  (note)  of 
cutty's  Arafabold.  14th  ed. .  it  it  edd :  *"nie  appUw- 

cstion  may  be  mado  by  ?intnnions  at  chambors,  so  hi-ld 
by  Cave.  J.,  at  chamb«T8,  ^luKih  20,  IHSl."]  Noobjec- 
tion  was  made  to  the jurindiLtion  in  thataise.  [Wills, 
J.— In  CVoirrv.  Adaru,6ii.  B.  D.  022,  2S<  W.  K.  Dig. 
207,  Grove,  J.,  said  :  "By  the  operation  of  the  J  udica- 
t«ie  Ast.  1878»  a.  SB,  a  judge  at  ohauibera  has  the 
joritdiotioa  of  the  ffigh  Court  generally,  and  repre- 
sents all  \hc  coiirt.-*."  Hnd  I.indley.  J.,  is  to  tlif  sanio 
t^ectJ  That  may  be  to  where  jurisdiction  is  given 
5i_v  the  rules,  but  it  has  no  reference  to  cases  wliere 

C'  diction  is  given  by  an  Act  of  Parliament,  and 
hy  the  express  tonus  of  the  Aoi  of  1870  the 
power  is  to  be  exercised  on  motion  or  petition,  and 
therefore  it  can  be  exercised  only  in  open  court. 
He  referred  to  Smrrton  v.  CoUirr,  1  Ex.  4.j7. 

R'  Unifl,  for  the  resjiond-'iit,  wjis  not  heard. 

Wills.  -J. — I  am  of  opinion  that  this  appeal  should 
be  disuuMsod.  With  regard  to  tbo  objection  that  an 
ai^lioation  to  set  aside  an  agTMOMnt  of  this  kind 
imst  be  made  to  the  oonrt,  it  is  true  that  the  statute 

•ars  that  the  agreement  may  be  enforced  or  set  :isiili' 
"  (jU  motion  or  petition"  to  the  court  iu  wliich  the 
ba«ine>s  was  di-ne;  and  the  8«*ction  goes  on  to  say 
that  this  juriadictioD  may  be  exercised  "  by  the  court 
or  a  judge  thereof."  It  is  dear,  therefore,  that  the 
inteatioo  of  the  stntute  was  that  a  judge  should  have 
jurisdiction  in  the  matter  ;  but  it  is  said  that  since  the 
Jadic:*furp  Act  that  jurisdiction  is  gone,  because 
there  i>  now  no  such  thing  as  a  single  judge  sitting 
in  open  court  in  the  Queen's  Bench  Division  to  hear 
motions.  I  think  that  section  3U  of  the  Judicature 
Act.  1873,  was  expressly  intended  to  preserve  that 
jurisdiction.  I  am  dearly  of  opinion  that  the 
decision  in  this  case  was  right,  and  that  the  universal 
practice  which  ha.s  prcvuilt  il  of  mnhiog  thOBB  npplioB* 
lions  at  chambers  is  not  wrung. 

Chaeliw,  J.,  oononrred. 

Appud  ditmitttd* 

.Solicitors  for  the  appellant,  Woutner  A  Smm. 
Solidtor  for  the  respondent,  F.  Bolt. 


C.  C.  JL 
(Lord  Coleridge,  C.J.,  and 
Hawkins,  Cave,  Day,  and 
CoUins.JJ.) 


Jan.  21;  Feb.  4; 
April  29. 


Bio.  9.  ILuusxxim  TBOMFsoir.  (a.) 

Criminal  law — Evxthnct — Coi  frsaion—Ailuuaiiihllity  of. 
At  tht  trial  of  a  prisoner  /«•  th«  embaglemeni  <^f 

(a.)  fisjirMiad  by  T.  R.  CoLQtmoinr  DiLi,.  Esq..  Bar. 
ii*ter-at-I/aw. 


mtmei/»  of  hts  matUr  rviJencf'  nxu  recftvetl  of  a  cun/ei- 
tion  inn  Ir  1)1/  (lie  pri tuner  lo  hi*  misfer.  It  toaa  proved 
tititt  ahiirtly  Itr/orr  thia  cin/tssion  ivat  madf  the  master 
had  taid  tn  the  priM'urrs  bnitfifr,  under  circumatancea 
/rum  which  it  waa  to  be  ii^erred  lAoi  hit  wcrdt  mould  be 
cnuveyrd  to  the  priaowT,  "  H  mil  bt  <As  right  thing  fat 

.\lMrcellua  "  tjthr  ,,ri:>„„.  r)  "  fo  ffHlfa  a  cfam  trSMl  ^ it." 
The  I'risoner  it'fj.i  runvicted, 

Iltid,  III  the  court  (Lord  Coleridge,  C.I.,  and  Hkw» 
kins,  Cave,  Day,  and  Clollins,  JJ.},  that  Hie  coi^/sMKm 
waa  not  admiaaible  in  «VldMMe^  OMmI  that  <As  CMIVtcltON 
mutibt  quatkid. 

Case  stated  by  the  acting  chairman  of  the  Wstt" 
moreland  Quarter  Sessions,  as  follows  : — 

At  the  Westmoreland  Quarter  Sessions  of  the  Peaoe, 
holden  at  Kendal  on  October  21,  1892,  Maroellus 
Thompson  was  tried  before  ma  and  other  magistrates 
of  the  county  for  embezzling  certain  moneys  belonging 
to  the  Kondal  Union  Gas  and  Water  Co.,  his 
mast<"rs. 

William  Dillwortb  Crewdson,  the  chairman  of  the 
company,  at  whose  instance  tiie  warrant  for  the 
prisoner's  apprehension  had  been  issued,  was  cidled  M 
a  witness  by  the  proseontion  to  prove,  amongst  otiior 

tilings,  a  confi  ssion  of  the  prisoner. 

As  soon  as  this  confession  was  sought  to  be  put  in 
evidence,  objection  was  taken  to  itj!  admissibility,  and 
we  thereupon,  before  receiving  further  proof,  aUowed 
the  witness  to  be  cross  -  examined  by  prisoner's 
oounad.  In  answer  to  the  latter's  questions  the 
witness  stated  that  prior  to  the  confession  being  mode 
the  jirisoncr'H  brother  and  brother-in-law  hat!  sought 
an  interview  with  him  and  had  come  to  see  him,  and 
that  at  this  interview  witness  said  to  the  prisoner's 
brother  in  course  of  conversation :  "It  wul  be  the 
right  thing  for  Marodlus  "  (the  prisoner)  *'  to  make  a 
clean  breast  of  it."  The  witness  added  :  "  I  wtm't 
swear  I  didn't  say  it  would  bo  l>etter  for  him  to  make 
a  clean  breast  of  it.  I  may  have  d me  so.  I  don't 
think  1  did.  I  expected  what  I  said  would  be  com- 
municattHi  to  the  nriioiMr.    I  won't  swear  I  did  not 


intend  it  should  be  conTwed  to  the  prisoner.  I  should 
expect  !t  would.   I  made  no  threat  or  promise  to 

induce  the  }irisoner  to  make  a  confession.  I  held  out 
no  hope  that  crirainiil  proceedings  would  not  be 
taken." 

No  evidence  was  prudooed  to  the  court  tending  to 
prove  that  the  details  of  the  laiterriew  had  been  com- 
municated to  the  prisoner,  nor  to  rebut  the  evidence 
of  Mr.  Crewdson  as  to  what  took  place  at  the  inter- 
view. 

It  wa-s  then  contendcni  by  the  prisoner's  counsel, 
who  relied  on  It.  v.  Wurriwiham,  2  Den.  C.  C.  -I  JT  ; 
IL  BaU,  11  C!ox.  C.  G.  686;  H,  v.  /VaneU.  29  W. 
742,  7  Q.  B.  D.  147,  end  other  nnthorities.  that  the 
nbove  statements  to  the  brother  were  inducements 
held  out  to  the  jirisoner  to  confess  by  a  person  in 
autliority  wliich  rendered  the  CfidenM  teodend  of 
the  uonies.siou  inadmissible. 

We  found  that  the  witness  Crewdson  was  a  person 
in  euthoiril^,  and  we  infened  that  the  dstails  of  the 
interview  would  be  commnidaated  to  the  prisoner. 
We  found  as  a  fact  that  the  statements  made  by  the 
witness  were  calcidated  to  elicit  the  truth,  and  that 
the  confession  was  volonteiy,  and  we  aaeoirdin^y 
admitted  the  bvidence. 

The  said  witness  then  proved  that  after  the  inter- 
view before  referred  to  he  charged  the  prisoner  with 
embezzling  the  company's  moneys,  and  one  of  the 
directors  tol  l  the  j.ris  ■n.  r  he  was  in  a  very  em- 
barrassing position.  Th«^  jjrisoner  replitxl,  "  I  know 
that.  I  will  give  the  company  all  the  help  I  can." 
He  said,  in  answer  to  witness's  ohaif(e.  "  Tes,  I  took 
I  it,  but  I  do  nub  thjnk  it  is  more  then  £1,000.  1% 
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mifflit  be  a  few  pounds  more."    No  statement  was 

made  to  the  prisoner  that  tlic  coiifi'ssii iii  wuuld  Hiivo 
hiiii  from  prosecution ;  no  throat  and  no  proiuise 
given. 

Subteqaently  th«  priioiMr  tMde  out  «  li«t  of 
mamtij*  which  he  wlmttted  had  not  been  aoootinted 

for  l»y  him,  which  list  we  also  ailuiitted  iii  evidence. 

Th«!  prisoner  wus  convicted,  und  seiiteiiced  to  three 
years'  penal  servitiule. 

The  question  for  the  opinion  of  the  court  is  whether 
the  evideooe  of  the  confession  was  properly  adiuitied. 
If  the  court  should  be  of  that  opinion  the  conviction 
is  to  he  affimied ;  if  the  court  should  be  of  opinion 

that  Huoh  evidence  ou^lit  not  to  haT6  bocUl  dduuttcd 

the  conviction  is  to  U-  -juashed. 

Jan.  21.  Shic,  Q.C.  {('nnma;/',  witli  liiin\  for  the 
jirisiiner.-  The  evidence  of  tlio  coiifi-vsidii  wiws  in- 
lidniissible.  The  cross-exntiiiniition  of  Crewdson  estab- 
lished a  primii  fucit  case  that  tlai  confession  WM  not 
free  and  voluutwy.  bat  wm  induced  by  tiie  statement 
made  by  Crewdson  (who  was  a  person  in  authority) 
to  the  prisoner's  brother.  whi<h  statement  was  no 
doubt  coinniunicHted  to  the  prisoner.  It  wa«  incum- 
bent on  the  prosecution  to  rebut  this  pn'md  facie  case 
before  evidence  of  the  confession  could  be  received. 

They  cited,  in  addition  to  the  authorities  menttoned 
in  the  case,  Kussell  on  Crimes,  dth  ed.,  vol.  3,  p.  491 ; 
n.  V.  Baldry,  2  Den.  C.  C.  430.  21  L.  J.  M.  C  130 ; 
R.  V.  Gamer,  i  Den.  a  a       2  0.  ft  K.  920. 

Sfffar  [C.  M.  Wthou  with  hiiiO,  for  tliR  jiroseciition. — 
The  evidence  was  rightly  recoiveil.  Tbe  words  used 
by  Crewdson  contained  no  threat  or  promise  nor 
anything  calculated  to  induce  the  prisoner  to  make 
an  untrue  statement,  and  that  is  the  true  t<>st :  R.  ▼. 
Reevt,  20  W.  R.  (kII,  L.  11.  1  C.  C.  R.  ;J62  ;  R.  v.  Jarvh, 
16  W.  B.  Ill,  L.  B.  1  C.  C.  R.  9U;  H.  Moon,  2 
Den.  0. 0. 622. 

Bhet  replied. 

Cur.  adv.  vuU. 

Feb.  4. — ^Tlie  Coi'kt  intimated  thai  they  required 
the  case  to  be  amended  by  setting  out  the  whole  of 
the  evidence  given  at  the  trial,  and  especially  statiiu^ 
what  (if  any)  money  was  paid  by  the  prisoner  or  hS 
relatives  to  the  pnwoator  on  bdialf  of  the  water 
company  ettiherbelon  or  after  the  time  of  the  oon- 
fbstion. 

The  magistrates  added  two  purapmiihs  to  the  case 
Mid  set  out  the  notes  of  the  evidence  ;  it  Hpj>eared 
that  after  the  jjriHoner  had  nmde  the  confession  £'!H) 
1VM  paid  to  till!  company  by  the  prisoner  and  £250 
Iqr  nis  brother  by  way  of  restitution ;  suggestions 
were  dto  made  that  tlia  prisoner's  brother  should 
give  a  bin  of  sale  to  oover  lae  prisoner's  defalcations, 
but  there  never  was  any  agreement  that  if  the  money 
were  paid  or  security  given  criminal  proceedings 
would  not  be  taken. 

The  caMe  came  again  bafoco  the  oonii  nnon  flie 

29th  of  April. 

iiiue,  O.L'.,  and  CaiHina^ht  for  file  prisoner,  wore 
not  oaUfld  npon  to  atgue. 

fiVnr  (CL  M,  WOton  witk  him),  for  Oie  proaeeotiaii. 

Lord  CoLERinoE.  C.J.— In  this  cAse  wo  are  all 
agreed  that  the  conviction  cannot  Im'  supported,  and 
my  brother  Cave  will  read  a  judgment  which  we  have 
all  seen  and  which  embodies  the  decision  of  the  court. 

Cave,  J.,  then  read  the  following  judgment : — 
The  question  in  this  case  it  whether  a  particular 
admisaion  made  by  the  wiiaiMr  was  admiMil;^  in 
Ofidenoe  agaimt  biio*  TIm  b  »  qoestioo  wbidi  ninst 


nect^asarily  arise  for  decision  in  a  nuoiber  of  caws 
Ijoth  at  petty  and  (juart«'r  .s<>ssi<nis,  ami  to  my  mind  it 
is  very  unsatisfactory  that  the  priuci{ilc  wiuch  BOit 
guide  the  decision  of  magistrates  in  these  CSMI  Aoald 
be  loosely  or  confusedly  interpreted.  Maii^  nssoas 
may  be  urged  in  flkvonr  of  the  admisstbihty  of  all 
Confessions,  •^ubjitrt,  of  course,  to  tlx  ir  h -iiifi  f*  ste<i  by 
the  cross-examination  of  those  who  hejirii  ami  lesLify 
of  them.  Bentliam  seems  to  have  been  of  this 
opinion:  Rationale  of  Judicial  Evidence,  hk.  V., 
cn.  vi.,  s.  3.  But  this  is  not  the  law  of  England. 
By  this  law,  to  be  admissible,  a  confession  most  bs 
free  and  voluntary.  If  it  proceeds  from  remom  and 
a  de,sii-e  to  make  reparation  for  the  crime,  it  is 
admissible.  If  it  Hows  from  ho^  or  fear  excited  by  a 
person  in  authority  it  is  inadmissible.  On  this  point 
the  aothoritiee  are  uoaDimooa.  As  Vr.  Tkylor  says 
in  Us  Law  of  Bfidenoe,  part  2,  oh.  xr„  s.  87f 
"  Before  any  confession  «in  be  n*ceived  in  evidence  in 
a  criminal  case  it  must  be  shown  have  l>jen  i  i Jiiidaril^ 
made ;  for,  to  adopt  the  somewhat  iuflut'- 1  Im^^uiigi  of 
Eyre,  C.B.,  "  a  confession  forced  from  the  uiind  by  the 
flattery  of  hope  or  by  the  torture  of  fear  comes  in  as 
queettonable  a  shape,  when  it  ia  to  beoooaidsrsdst 
the  evidence  of  guilt,  that  no  credit  ought  to  be 
given  to  it:  and  therefore  it  is  n  jictod."  The 
material  question  c<nis«jucntly  is  whether  the  con- 
fession has  been  obtained  by  the  influence  of  hope  or 
fear ;  and  the  evidence  to  this  point,  being  ia  iu 
nature  preliminary,  is,  as  we  have  seen,  addiessad  ts 
the  judge,  who  will  require  the  prosecutor  to  Aofi 
afHrmatively.  to  his  satisfaction,  that  the  statemsiA 
was  not  made  under  the  infiuctR*-  of  an  improper 
inducement,  and  who.  in  the  event  of  any  doabt 
Bubsuting  on  this  head,  will  reject  the  cwifossina  " 
The  case  cited  for  this  position  is  iZ.  t.  IfernM- 
ham,  triiere  Pkrite,  B.,  aayt  to  the  ooonsel  for  lis 
prosecution,  "You  are  bound  to  satisfy  nie  that  tlie 
confession  which  you  seek  to  use  ajjainst  the  prijwner 
was  not  (ilitaiiii'd  from  him  by  inipi djioi  nu'^nj. 
I  am  not  satisiied  of  that ;  for  it  is  impossible  to 
collect  from  the  answers  of  this  witness  whether  such 
waa  the  oaee  or  not."  Parke,  B.,  adda.  "In|settha 
evidenoeof  this  witness,  not  being  satisfled  tiiat  itwM 
voluntary." 

In  Itrif.  V.  JSalilri/  it  is  said  by  Pollock,  C.B.. 
that  the  true  ground  of  exclusion  i-i  not  th»t 
there  is  any  presumption  of  the  law  that  a  con- 
fession not  free  and  voinntary  ia  fiidae;  but  that  it 
would  not  be  safe  to  receive  a  statement  made  under  , 
any  influence  of  fear.  He  also  explains  that  the 
objection  tilling  the  prisoner  that  it  would  be 
better  to  speak  the  truth  is  that  the  words  import  that 
it  would  oc.  better  for  him  to  say  ^f-f^if^^^  With 
this  view  the  statntoiy  oaation  agieee,  whidi  oon- 
menees  with  the  words,  "Yon  are  not  obliged  tonqr  | 
anything   unless   you    desire    to    do   so."  These 

{)rinci})les  are  re-stated  an<l  atHrme<l  by  the  pn«ent 
'/Ord  Chief  Justice  in  li'ty.   v.  I'tmull  in  the  fol- 
lowing words;   "The  rule  laid  down  in  Russell  on 
Crimes  is  that  a  confession,  in  order  to  he  adflds- 
sihle,  most  be  free  andToluntaiy;  thaiia,mnst  not 
be  eztraefeed  by  any  sort  of  threats  or  violence,  uor 
obtained  by  any  direct  or  implied  promises,  however 
slight,  nor  by  the  exertion  of  any  improper  influent*. 
It  is  well  known  that  the  chapter  of  Russell  on  Cmues 
containing  that  passage  was  written  by  Sir  E. 
liraiiams,  a  great  authority  npon  these  mattwa."  Ifj 
these  principles  and  the  reasons  for  them  are,  as  ill 
seems  impossible  to  doubt,  well  founded,  they  affordi 
to  ma<iistrates  a  simple  tost  by  whi<  h  the  luiuiis-] 
sibility  of  a  confession  may  be  decided.    They  hare 
to  ask,  Is  it  proved  affirmatively  that  the  confession 
was  f^  and  Tulnntacy— that  is,  waa  it  prsoedod  by 
any  indaoenunt  Iidd  ont  by  a  {H'rson  in  antbority  to 
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■•ke  s  statement  ?  If  so.  and  the  inducement  has 
Bot  clearly  been  removed  before  the  statement  was 
■■de,  eviaeooe  of  ihe  statement  is  inadmissible.  In 
ikt  praseBt  cen  the  magistrates  appear  to  heve  in- 
leaded  to  state  the  evidence  which  was  before  them, 
ud  to  ask  our  opinion  whether  on  timt  they  did  ri^ht 
ir<  idruitting  t  ho  confession.  Now  thfn'  was  ohviously 
K'lue  groTind  for  suspectiog  tliat  the  confession  might 
bare  not  been  free  and  volontary  ;  and  the  qaestion 
is  vhathar  tin  eridenoa  wu  each  m  ought  to  have 
■Hrilnil  flieir  ndnds  that  it  wee  free  ana  voluntary. 
Uafortunately,  in  my  jud^mont,  the  miigiHtnitcs  do 
Mt  seem  to  have  understood  what  the  procisu  iKjint 
to  be  determined  was,  or  what  evidence  was  nece«i- 
mry  to  elicit  it.  The  new  evidence  now  before  us 
tiirows  a  strong  light  ou  what  was  the  object  of  the 
iDterriew  between  Mr.  Cr«wdaon  end  the  prisoner's 
brother  and  brother-in-law,  why  he  made  any  com- 
!  munitJitiuii  to  them,  and  why  he  t>xp"(  t<  il  whiit  hfi 
I  fhid  \v-  .ulil  Im;  communicated  to  the  prisoner.  There 
i^.  indo  i.  no  flfvidence  that  any  oomuiunicatiou  was 
nsde  to  the  pubomer  et  aU ;  but  it  seems  to  me  that, 
aflar  Mr.  Orewdeon's  statemeut  that  he  had  spoken  to 

Ae  prisoiu-rV  1>r()(hpr  and  bnithiT-in-law  about  the 
desrmliihty  ot  ib>'  prisoni-r's  uiakin}^  ii  clean  brca.st  of 
it.  with  the  expi'L'tJitioii  thnt  what  hi:  had  said  wmdd 
be  oommmiicated  to  the  prisoner,  it  was  iuuumbent 
en  the  proeecution  to  prove  whether  any,  and,  if  so, 
srfcsi*  oommnnicatiou  was  aotnelly  made  to  the  pri- 
■oosr  before  the  niagistratee  oonld  properly  he  satis- 
fiitl  tliat  the  cnnffssiuii  wiw  free  and  voliintjiry.  The 
[Li:igi."<trat»'s  on  to  kjiv  that  thoy  inferred  that  the 
1i  tails  of  thi'  interview  would  be  (by  which,  I  sup- 
pose, they  intend  to  say  that  they  inferred  they  were) 
oommmiicated  to  the  prisoner,  which  seems  to  haye 
been  the  right  inference  to  draw  nnder  the  circum- 
ftances.  They  add  that  they  fonnd  as  a  faot  that  the 
■itatenients  made  by  Cn  wdson  were  caileulati  d  to 
elicit  the  truth,  and  that  the  confession  whs  voluntary. 

rbe  first  of  tht^e  findings,  if  the  ruling  of  Pollock, 
C.6.»  in  Rtg.  v.  Jktldrg  is  (as  I  take  it  to  he)  oorreot, 
is  sotirely  immnterial.  The  second  finding,  if  it  is  a 

tirimll.iry  from  the  first,  does  not  follow  from  if  ,  and 
if  It  IS  all  indept-ndent  tindinj?  is  nut  warraiiti'd  by  the 
f\idt'nc<-  :  ami  as  the  question  for  us  is  whether  this 
finding  was  warranted  by  the  esndi  nce,  I  feel  com- 
pelled  to  s&y  that  in  my  judgment  it  was  not. 
Xaking  tiie  ■tatement  of  Mr.  Crewdson  to  have  been 
**  It  wiU  be  tiie  right  thing  for  MBreellae  to  make 
»  statement,"  and  that  the  st^itemeot  was  communi- 
cated to  the  prisoner,  I  should  say  that  that  coiiimuni- 
eatiou  was  calculated,  in  the  language  of  Pollock, 
C.B.,  to  lead  the  prisoner  to  believe  that  it  would 
ke  batter  ibr  bim  to  say  something.   All  this,  bow- 
ever,  is  matter  of  oonjectm^;  and  I  prefer  to  put 
my  jadgment  on  the  ground  that  it  is  the  duty  of  the 
pro«ecijtit>n   to  j)rove,  in  ru'-'    i>f   doubt,  that  the 
prisoner's  stat^-ment  was  free  bikI  voluntary,  au'l  that 
they  did  not  discharge  tiiemselves  of  tbil  obligation. 
1  would  add  that  for  my  part  I  always  suspect  these 
fonfe— ions,  wbieb  ere  sopposed  to  be  the  ofTspring 
of  penitence  and  remorse,  and  which,  iir  vrifh,  hss, 
art!  re{>udiatetl  by  the  jirisoner  at  tlic  trial.     U  is 
r*-niarkalilc    that   it   is  of  very  rare  occurrence  for 
erideocc  of  a  coufession  to  \>e  given  wh(»n  the  proof 
of  the  prisoner's  guilt  is  otherwise  clear  and  satisfac- 
tocy;  the  priaonec  is  not  infreaoentiy  alleged  to  have 
be^  seued  with  the  desire,  bom  of  poiitence  and 
remoTWf,  to  supplciiicnf  it  wi'h  a  cnTlfc^'iioIl.  and  this 
deaire  itaelf  ag^n  vatiishes  as  soon  as  he  appears  in  a 
Qourt  uf  justice.    In  this  particular  case  there  is  no 
naaosi  to  suppose  that  Mr.  Crewdson's  evidence  was 
not  yftniUy  true  and  aeoorate,  but  on  the  broad 
;il«fal  gionnd  that  it  was  not  proved  sttisfActorily 
Litat  Um  coniessiou  was  free  and  voluntary  I  think  it 
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ought  not  to  have  been  received.  No  other  principle 
can  in  my  judgsmnt  be  salaiy  worlud  fay  magistafatee. 

Conviction  (/uaahed. 

Solicitor  for  the  prisooMr,  O.  B,  Wheelcrt  for  Jt.  F. 
Thompton,  Kendal. 

Solicitor  lor  the  prasecatian,  JoAn  BoUon,  Kendal. 


Adiiii^r*^' } 

"Thb  Alps."  (o.) 

Insurance — Maritu  insurance  —  Poli^  on  chartered 
freight — CeM-ttion  of  hire  in  cotuequence  of  working 

(>/  iwnsd  briii'j  laijrd  for  more  than  ttvtutij-fonr  hown 
owing  to  diiinuije  tHxnsiiriwl  In/  /urilt  insiw'^  'fi>iiust 
—Injure  non  remotu  sed  causa  proxima  speutatur. 

By  the  eharter-partif  of  a  neuef,  the  tAarlered  freight 

of  which,  )m»  insured  a'/aiiinf  (inter  alia)  "  Jire,''  it  was 
provided  that  the  tv^i^'l  should  W  hired  by  the  churt^rer 
'  at  a  stipulated  sum  ]i*  r  mouth,  nml  that,  in  (he  ermt  of 
lots  of  iime  frtm  collision^  stranding,  umvU  of  repair*, 
brealutown  of  tnaehinorf/,  or  any  cause  appertaining  to 
the  duUes  of  the  owner,  preventiiu  the  working  t^f  th» 
vessel  for  more  than  twenty-four  houre,  the  payment  of 
hire  should  mitr  from  the  hour  when  detention  hriftin 
until  the  ship  nhoiiid  be  again  in  a  sn^iriint  utatr  to 
resume  her  serrire. 

During  the  ooHtinuatioH  of  the  charter-party,  and  at  a 
time  when  (Ae  chartered  freight  was  covered  iy^poli^t 
the  fi'HKrl  trn*  damaged  by  fire  to  »uch  an  extent  as  necee- 
nitdltd  her  bring  rep'iired.  During  the  time  the  repairs 
tcere  being  done  —  tor  more  thmi  t>renfg-four  hours — the 
hire  of  the  vestei  "ceased"  within  tht  mmning  of  the 
rharter-iKxrty,  and  «  lose  qf  dutrt'-red  fn  i;iht,aimoitnii«g 
to  £179  Qs.  6d.,  thereby  aeerned  to  the  shipowner.  In 
an  action  by  the  thipounur  on  the  jwiicy  to  recover  fHm 
the  uivh  nuriters  the  portion  of  (Ais  amounf  for  whieh 
they  were  liable. 

Held,  that  there  had  be*-n  a  lo$f  <f/  rhnrti  red  freight  by 
the  perils  assured  t^ntt,  and  that  the  plaintiffs  were 
entitled  to  judgment. 

This  was  an  action  in  personam  instituted  OQ 
behalf  of  the  owners  of  The  Alpe  against  The  Thames 
and  Mersey  Marine  Insurance  Go.    (limited)  to 

recover  the  sum  of  £35  Us.  Id.  alleged  to  be  due  tram 
the  defendants  on  a  time  policy  upnu  the  chartered 
freight  of  'J'he  Jl/,s. 

After  the  issue  of  the  writ  of  summons  in  the 
action  the  parties  agreed  that  the  case  shonid  be 
heard  ou  joint  admissions  of  fact,  and  an  order  was 
made  by  consent  that  the  question  of  law,  whether, 
upon  the  facts  stated  in  the  hm  rap^c  stjitement  drawn 
up  ou  behalf  of  the  underwriters  and  the  plaintiffs, 
and  in  the  policy  of  insurance  and  other  dociunents 
thersin  referred  to,  the  plaintiifs  were  entitled  to 
reeover  any,  and  what,  sum  in  the  action  should  be 
lit  ard  without  a  special  case  being  stated. 

I'irkford  and  Maurice  Hill,  for  the  plaintiffs. — 
There  has  been  obviously  in  this  case  a  loss  of 
chartered  freight  directly  caused  by  "fire,"  one  of 
the  perils  insured  against  by  this  policy.  The  effici- 
ency) if  the  ship  was  a  condition  prece*lent  to  din- 
ing the  freight  at  risk,  and  directly  the  fire  occ  iirr«l 
the  ship  )>ecame  inefficient.  The  plaintifl's  are  there- 
fore entitled  to  reoofer  in  iwpect  of  the  freight  lost 
during  the  time  the  vend  wae  inefficient.  The 
oheerrotioni  of  lord  WatMm  in  the  Jnman  Stemnehip 

(a.)  Reported  byCF.jBMM  I  TT  Bsq..  Burrister-al* 
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Oo.  T.  J9i8c//o/,  ,n  W.  K.  141,  7  App.  Cm.  670,  690. 
dlOW  that  tbis  was  his  opinion  of  wli  it  would  W  tlio 
law  in  the  caw  of  a  chart<'r-]iartj'  fruiucd  as  tlie  chartur- 
I)arty  in  the  present  case.  It  is  true  that  in  the  appi-al 
then  before  the  House  of  Lords  their  lordshipfl  held 
that  there  had  beeu  no  ]un  of  freight  under  a  |>olicy  on 
outstanding  freight  where,  ^e  ahip  insured  havine 
become  inefficient,  thH  freight  hud  not  be«?ii  p:iid 
under  thr  i  li.ir!er-party  during  hf\  iiinfficieucy,  but 
tbo  reason  of  the  dc^cision  tlien  come  to  was  thrit  the 

J myment  of  freight  had  not  ceased  by  reitoon  of  the 
neffioiaocy  oauMd  by  the  perils  insured  agaiiut,  but  by 
reoecm  of  thtt  cbartorpre  exercising  an  option  givmi 
them  by  tlie  charter-party  to  niaki-  an  abat'  incnt  in 
the  amount  paid  as  fix-ight  ou  the  vessel  la-coming 
inefficient. 

Jotruh  Walton,  Q.C.,  for  the  defendants.  —  The 
defenaants  rely  on  Tht  fnnuiii  .''Vm '  i>.  v. 
thuff  as  showing  that  the  Iush  in  r.-  \s;i-<  ni>t  imnit-  li- 
ately  caused  by  the  perils  of  tlie  sens.  The  intention  of 
tbeutnred  and  the  underwriters  was  only  that  freight 
lort  under  the  ordinary  contract  of  affraightiaent 
■bould  be  covereil  Iqr  the  policy  in  tbte  ease,  and  not 

freight  which,  but  f6r  tlie  ojuTJition  of  a  special 
clause  in  the  charter-party,  would  hav»«  been  caused 
by  the  shipowner.  [Bauxes.  J.,  roferreil  to  ./urA.^'-a 
V.  The  L'niun  Muriut  Iinimtuer  <'o.,  '22  W,  K.  i'J,  23, 
Ibid.  169,  L.  R.  8  C.  P.  512.  10  J  bid.  125.  and  The 
Mmmttiie  Sttamtkiv  Co.  v.  Tyter,  20  W.  B.  790,  7 
Q.  B.  D.  73.] 

Basmm,  J". — Tb»  qneation  in  this  ease  ariw  mder 

a  policy  of  marine  insurance,  and  is  one  of  some 
interest,  whicli  I  will  presently  deal  with.  But  I 
desire  at  tin-  i-utsi-t  to  notice  a  remark^ible  feature 
about  the  case  to  which  it  is  extremely  desirable  that 
attention  should  bo  drawn,  involving  as  it  does  a  new 
and  dmndedl^  beneficial  ate^  in  l^gal  prooeduco.  The 
proeeedinge  in  the  action  were  oommenoed  only  about 
ten  days  ago,  and  are  of  the  utmost  siiupliril y.  con- 
riating  only  of  the  writ,  and  an  a|>[ilieatiun  in 
chambers  to  dispose  of  the  matter  in  dispute  under 
ord.  34,  r.  2,  of  the  Bulea  of  the  Supreme  Ck>urt,  and 
an  order  wldeli  I  considered  it  right  to  make  in  order 
that  the  matter  might  be  nrompUy  disposed  of.  The 
order  is  to  the  effect  that  the  question  of  law, 
whetluT  iijion  the  facts  Htated  in  an  average  state- 
ment and  certain  documents  therein  referred  to  the 
plaintiffs  are  entitled  to  recover  any,  and  what,  sum 
from  the  defendants,  be  tried  without  a  special  case 
to-day.  Both  parties,  being  desirous  of  obtaining  a 
speedy  decision  of  the  court  upon  the  poin*  rai-;i  tl, 
have  availed  themselves  ot  the  facilities  which  exist, 
thouj^h  H' it  "rilinarily  iiseil,  fni  this  j)urpose.  So  far 
as  my  e.\perience  gi>es,  1  cannot  recall  any  case 
where  this  method  of  pruc<;dure  has  been  atuoptsd, 
bnt  it  is  obvious  that  when  both  parties  io  a  «om- 
mennal  case  such  as  tills  are  anxious  to  have  tbeir 
dispute  doterminwl  at  om  e.  and  do  Tiot  insist  upon 
the  ordinary  formalities,  and  purlicnlariy  where 
there  is  little  or  no  dispute  of  fact,  this  procedure 
affords  the  means  of  enabling  the  parties  to  have 
their  case  argued  and  dsddad  in  open  court  with 
rapidity  and  economy  sufficient  to  satisfy  the  require- 
ments of  the  commercial  world.  In  my  judgment 
the  ji.irties  and  their  solicitors  have  taken  a  most 
businesslike  course,  which  is  worthy  of  every  <>n- 
ootuagemcmt»  and  mjgfat  be  frequently  followed  with 
adTanta^  in  aunilBr  oases.  I  should  add  that,  al- 
though actions  of  this  kind  have  not  nsually  been 
brought  in  this  division,  yet  such  actions,  if  brought 
here,  nmy  hi-  tetuiMi  d  in  the  division  if  the  court  con- 
siders It  <  xiH'dii  nt  s  )  tu  i'd;  iiiid,  in  my  opinion,  it  is 
expedient  that  this  action  should  be  disposed  of  here 
vndsr  the  drwimstanoes,  and  yny  desirable  imd  oon- 
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venient  that  tiie  wish  of  the  parties  to  have  it  so  dtsh 

with  should  be  accedi-d  to. 

To  OOmn  now  to  the  puint  in  dispute.  The  action  i^ 
upon  a  policy  of  insurance  etr-cted  by  the  plaintiffs 
with  the  defendants  for  ii.OlM)  upon  chartered 
freight,  including  all  liberties,  as  per  bill  of  ht&ug, 
on  the  plaintiffs'  ship  or  vessel,  The  Alpt,  for  tweWe 
months  from  the  9th  of  June,  1891.  to  the  8th  of 
June,  l.SS)2.  arul  the  plaintiffs  claim  £:?  j  3».  Id.  for  a 
particular  average  loss  under  the  said  policy.  It 
appears  that  the  vessel  was  chartered  by  the  plaintifii 
to  oertain  oharterets  Iqr  a  oharter-narty,  wlooh  pro- 
▼ided  that  the  vessel  was  let  to  tne  ebartsren  tad 
hired  by  them  at  the  rate  of  £425  per  calendar 
month,  and  at  and  after  the  same  rate  for  luiy  jurt 
of  a  month,  payment  to  In-  m.ade  in  eisii  ar  .V,w 
York  monthly  in  advance  at  current  rates  oi  cx- 
cbaoge.  The  charter-party  provided  that  in  Um 
event  of  loss  of  time  from  collision,  strandmg,  wsst  , 
of  repair,  breakdown  of  machinery,  or  any  oaaae 
appertaining  to  the  duties  of  the  OWTier.  pr<-ventiii{! 
the  working  of  the  vessel  for  more  than  twi  nty-fmir 
hours,  the  payment  of  hire  should  cease  t'ruiu  the  Lour 
when  detention  began  uutil  the  ship  would  be  tgun 
in  a  sufficient  state  to  resume  her  servioe.  On  the 
18tb  of  August,  1H91,  at  about  3.30  a.m.,  the  venel, 
while  lying  at  the  Union  Stores,  Brooklyn,  taking  is 
cai^'o,  was  discovered  to  be  on  fire.  l!y  ]>ouring 
water  on  the  fire  the  lire  was  extinguished.  On 
examination  it  was  found  that  the  forepeak  waa  coin- 
uletely  burnt  out,  the  upper  deck  was  also  Iwdi; 
burnt  as  wdl  as  tiie  tails  and  storea  belonging  to  Uh 

vessel,  incliidiiifr  a  towing  hawser,  and  the  skin  of  tfc» 
vessel  wa.s  uijurud  by  the  he^l.  The  vessel  was  re- 
paired, and  the  rej)uirs  occiipie<l  tbirttn'u  days,  sn'l 
the  hire  for  the  vessel  for  these  days  wjis  repaid  to  the 
charterers.  The  loss  of  freight  to  the  shipowners  «ru 
thus  £179  As.  6d.  TnsHfMMiHi  to  the  extent  of  oOO 
had  been  eJbntsJ,  and  it  irai  for  tiie  proportian 
api)licabl6  to  the  defsodaats*  politqr  that  this  aelioB 
was  brought. 

The  question  arises  whether  or  not  the  loss 
caused  by  the  perils  insured  against,  or  one  of  them, 
or,  as  counsel  for  the  defendants  contend,  is  to  be 
treated  as  a  loss  not  due  to  the  perils  insured  s^aisrt 
proximately,  but  to  the  effect  of  the  clause  in  the 
chart"r. 

The  ease  which  both  parties  agree  is  decisive  of 
this,  accoi-ding  to  the  way  it  is  looked  at,  is  that  of 
Tht  Inmau  Stmmslnp  Co.  T.  Bitchojf,  rspofftsd  ia  the 
Court  of  Appeiil  ((>  Q.  B.  D.  648)  and  in  tiie  Hesse  i 
of  Lords  iilii  !iiij>rii.  The  plaintiffs  there  sought  to 
recover,  under  a  policy  upon  "  freight  outstanding." 
for  loss  of  hire  which  had  l>i'en  wiuseil  by  the  (Com- 
missioners of  the  Admiralty  putting  the  ship  off  PST 
under  a  special  clause  in  the  charteiyparly  wbaehbadi 
htm  sflSeeted  for  the  vessel. 

It  is  umieceesary  to  criticise  that  case  with  mji 
great  accuracy  so  far  as  its  own  fi  rnis  .ne  oonc  rned, 
because  it  is  obvious,  and  Lord  Hr.iujwell.  th«> 
Bramwell,  L.J.,  in  dealing  witii  that  cas<'  m  tli 
Court  of  Appeal  said  that  tbo  Commissioners,  actiug 
under  the  aanse,  put  the  ship  ont  of  jMy.  and  then, 
as  his  lordship  prooeeds  to  say,  that  no  doubt  in  that 
cavse  the  loss  of  nire  was  not  to  be  tri'ated  as  having 
licen  a  loss  due  to  tlie  perils  of  the  s<.'a  ;  1  pi  i  Huse  he  on- 
sidcrcd  in  that  particular  case  it  was  not  proximately 
so  caused.  In  the  House  of  Lcvda  Lord  tielbjtnc 
says :  "  The  result  is,  that,  in  my  opinion,  a  rigbt  to 
the  freight  in  question  must  be  deemed  to  have  aooued 
under  the  terms  of  the  charter-party,  but  to  have  been 
subsequently  in  July,  1879,  defeated,  under  the  poww 
of  !il>atement  by  way  of  mulct  n  hcpvihI  by  tli'' c  in- 
tract  to  the  i3oani  of  Admiralty.  It  has  not  been  with- 
out doubt,  or  (I  must  add)  without  lulafltaoee,  tM 


"ThbAiw." 


Diyiiized  by  Google 


Vol.  XU. 


[j«.«i.iflM.]     THE  WEEKLY  REPORTER. 


539 


HWH  OOTTBT. 


Tm  Aim."— Bjc  pastb  Oppioiax.  Beobivxr. 


CoTTBT  or  AvPEMIm 


I  have  cume  to  the  conclusion  that  thia  is  not  a  loss  so 
lirt«tly,  proximati  ly,  and  immediately  resulting  from 
perils  of  th«  seas  insured  against,  as  to  make  it  pay- 
lUe  und«r  the  terms  of  tiie  policy  by  the  insarers." 
Then  he  goes  on  to  say  :  "  The  general  principle  of 
friir*!  I'T'irima,  uon  »vm^.^/,   .i}iir((i()ir  is  intelligible 
Hl!>ui»h.  ami  ciisy  (if  iipjjlicatii jii  in  DiiHi y  fi.Mi'S  ;  but 
that  there  are  coses  in  which  a  too  literal  uppliuition  of 
it  would  work  injustice,  and  would  not  really  ha  justi- 
ted  by  the  prinat)le  itself ,  is  apiwrent.  ..."  Then  be 
proceedH,  a  little  later  on  in  his  judgment :  "  If  in  the 
prtwnt  casf-,  the  other  tortus  of  the  charter-party  bi  ing 
Ifae  same,  a  power  had  been  reserved  to  the  charterers 
tr  their  a^^ts  to  determine  the  oontraot,  aad  their 
fishili^  to  fwrtbar  fraijg;ht,  on  the  ooommiiM  of  any 
■cfa  damage  to  tike  snip  by  the  perils  of  the  m»  as 
might  ronder  her  incfficif'tit  for  thi-  siTvic*^  which  slic 
hiui  undertaken,  and  if  such  power  ha<i  been  <!xerci8ed 
before  any  further  freight  wua  earned,  I  should  have 
b««ii  of  opinion  that  this  wm  a  loss  of  freight  by 
{i«rils  of  the  sea  for  whidi  the  insnren  were  liable, 
y  ir  wcnM  it,  in  my  opinion,  luive  made  any  diffcr- 
•  iiiv  altliuugh  provision  uiight  have  been  made  by 
thi-  contract  for  the  continuance  of  the  troops  and 
stores  in  the  ship,  after  the  exaroiae  of  the  power  to 
dcisnnine  the  contract,  until  such  time  as  they  could 
be  conveniently  landed  or  tranHfi'rrt'd  to  other  vessels, 
hut  between  such  a  wuse  and  that  of  a  subsequent 
oinlct  under  a  special  power,  hucIi  as  that  contained 
IB  this  charter-party,  after  freight  had  been  earned 
iddch  (unlets  the  power  of  mulct  were  exeidBed) 
voold  be  paya.Ue  uader  the  oontraot,  there  seems  to 
DC  to  be  an  important  difference.   The  principle  of 
<ihL  cases  as  Hadkimon  v.  Ilohin»on,  3  R.  &  P.  38S. 
T'lyhrv.  hnnbar,  17  W.  R.  382,  L.  R.  4  C.  P.  2(MJ,  and 
McHutntif  V.  Royal  Krchan<jr  A»»urance  CoriKtrattun, 
14  Q.  fi.  634,  seems  to  he  hme  and  applicable,  obli^ 
m  to  oondode  that  the  risk  of  loss  oy  the  exercise, 

mder  such  circuinst.iiii  <'s,  of  hucIi  a  special  jxiwer  is 
difisnst  from  the  risk  of  loss  by  ^rils  of  the  seas, 
sod  ought  to  ha^e  been  insured  against  in  some  more 
ntBul  maimer  if  it  was  the  intention  of  the  Darties 
■St  it  aiKmld  be  covered  by  the  policy.  I  do  not 
'lk«emble  that  there  ai)])earH  to  me  to  bo  something  of 
r.  tinement  in  the  distinction,  which  the  rule  laid  down 
by  the  authorities  as  applied  to  the  particular  facts  of 
csae  oblige  me  to  make,  but  though  refined  it 
•»esis(o  me  to  bea  real  distiuetion,  and  to  jnstif^  the 

j  idgment  of  the  court  below."  Then  T.nrd  Ulack- 
;  am  said,  after  commenting  upon  the  way  in  which 
the  charter-i»arty  must  be  looked  at : — "  Ilut  as  soon 
ss  it  is  asoertained  that  the  policy  attached  on  the 
fairs  asder  •  paiticular  charter-party,  the  charter- 
party  must  be  read  in  order  to  see  how  the  sub- 
ject-matter was  affected  by  the  misfortune  which 
hup{>ened.  I'nder  one  chart^'r-party  a  temporary 
iL'ttblemeut  of  the  ship  might  oocasion  a  loss  for 
vhich  the  underwriters  on  ship  would  be  re8|)on- 
■hie,  but  which  would  not  have  any  effect  at  all 
on  tiie  amured's  right  to  recover  the  hire  of  the 
vissel  whilst  she  wjus  disabled.  Under  another,  such 
li  temporary  disablement  might  dopirive  tin*  sliip- 
ovner  of  all  claim  for  hire  during  the  time  nhi'  was 
disabled.  In  the  first  of  those  cases  there  could  be 
BO  daim  a|i;ainst  the  nnderwritera  on  freight,  for 
th'-re  was  no  loss  of  freipfht.  In  the  secou  1  I  do  not 
*-v  how  it  could  pror>erly  be  denied  that  there  was 
wch  a  loss."  And  then  he  comments  upon  the 
ioetrine  of  eaiisa jproxtma,  non  eatua  retnota,  sj^datur, 
ad  says :  **  I  nrast  own  that  I  hwe  always  sympa- 
ttised  with  Lord  Colonsay  in  Rankin  v.  Putter.  L.  K 
%  H.  Ti.,  p.  1(50,  where  ho  says,  '  Soniethinj^  is  sai'l 
ibout   pioxiinate  and  remote  causes,  and  these  ari 


ittefs  th»t  are  venr  apt  to  lead  us  into  pbilo- 
phieul  niMas.'  ,  .  .  I  thiiaE,  as  ha  did.  that 


11. 
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when  wo  got  a  clear  view  of  the  fact  it  is  \yost  to  keep 
clejir  of  such  philosophical  mazes.  .  .  .  .Vml,  as 
I  think,  the  question  here  is  not  what  was  the  proxi- 
mate oanse  of  a  loss  of  freight,  but  whether  theie  was 

any  loss  of  freight." 

Now  I  do  not  say  tli;tt  the  counsel  for  the  defend- 
ants has  led  ino  off  into  a  pihilosophical  maze,  but 
he  has,  with  great  ingenuity,  endeavoured  to  point 
out  how,  under  certain  cironmstancee,  a  claim  can  he 
made  under  this  policy  for  a  partial  loss,  so  that,  as 
he  contended,  full  effect  might  bo  given  to  the  policy 
witliout  alliAviii;^  such  a  claim  as  the  claim  now  in 
question.  But  that  does  not  seem  stifficieut  to  con- 
clude this  particular  case.  T^ord  Watson  says,  in  The 
Jnman  Stfam$hip  Co.  v.  i?t«cAo/,  patting  it  sborUy: 
"  If  I  am  right  in  my  oonstraotion  of  the  cbarter- 
party,  the  case  turn's  up(}n  a  very  narrow  point.  The 
inerticiency  of  the  vessel  was  admittedly  due  to  perils 
of  the  sea  which  wore  witUa  the  ri.sks  insuretl  by  the 
polioy :  and  if  it  had  been  ezpiessly  stipulated  in  the 
ohartar-party  that  freight  should  cease  to  be  pay- 
able so  long  as  the  ship  was  incapable  from  that 
cause  of  efficiently  performing  lier  contract,  I  do 
not  doubt  that  the  insurers  would  have  been  liable. 
That  would  have  bwn  a  plain  case  of  cesser  or  loss  of 
freight  by  the  perils  insured  anainst.  But  that  is  not 
the  present  case"  T  apply  the  language  of  Lord 
Watson  to  the  c^ase  before  me.  The  inefficiency  of 
this  vessel  was  a<linitte<lly  due  to  the  fire,  one  of  the 
perils  insured  against.  It  has  been  expressly  stipu- 
lated in  the  ehiuter-paity  that,  in  the  event  of  UMS 
of  time  from  want  of  fupairs,  the  hire  should  oease 
to  be  payable  so  long  as  lae  vessel  was  incapable  from 
that  cause  of  I'rtii  icnfly  performing  her  service.  It 
is  a  case  of  cesser,  or  loss  of  freight,  through  a 
peril  insured  against. 

The  a>un8el  for  the  defendants  urges  that  maay 
other  causes  might  produce  want  of  repairs.  Yes ; 
but  only  certain  jierils  are  insured  against,  one  of 
which  is  tire,  and  it  seems  to  me  that,  having  regard 
to  the  judgments  I  have  referred  to,  and  the  prin- 
ciples thqr  seem  to  indieate^  and  also  to  the  case  of 
Jodkton  The  Union  Marine  Tneuranee  Cb.,  the  true 
view  to  takf  of  nil  insin  an(;<!  such  as  this,  applied  to  a 
very  ordinary  form  of  charter-party  contaiuitiga  very 
ordinary  and  usual  clause,  is  that  it  casts  upon  the 
underwriters  the  risk  of  loss  of  freight  when  that 
dtause  is  put  into  operation  fhiongfa  the  iuwneiHate 
action  of  the  perils  insure<l  against. 

I  therefore  think  tliat  the  j)laiutitf8  are  entitled  to 
succeed,  and  my  judgment  will  be  for  them  for  the 
sum  of  £3i  «jis.  Id.  I  do  not  suppose  interest  is 
asked  for;  but,  this  being  a  test  case,  1  certify  that  it 
is  a  jiroper  one  to  have  bo  n  tried  in  the  High  Court. 

Solicitors  for  the  plaiutiifs,  Fi'ld,  J{o»cne,  ifc  Co. 

Solicitors  for  the  defendants,  Wultoiu,  Johnton, 
BM,AWkatlon. 


tfouct  of  Apiesl. 


Ai>!>.  P>ankruptcy.  \ 
" "  opes  > 


Mays. 


(Lord  Esher,  M.B.,  and  Lot  . . 
aiidA.I..Smith,L.JJ.f  ) 

JBb  jXirf*  OKFirtAL  RkCEIVBB. 

In  re  FLA.TXV.  (a.) 

Bankruptcy— BtetMng  order — Seiei$Ho» — Oonmit  ^ 

pftUioning  creditor. 
A  rerriviiiff  order  Imring  been  made  af/aiutt  a  dehtOTf 

(a.)  fieported  bgr  F.  O.  BoBnraoH,  Esq.,  Bauister- 
at-Iiaw. 
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COVBT  OF  APPEAI- 


Ex  PAKTE  OfUCIAI-  liM  KIVKH.— Is  KK  MaCKEXZLE. 


CorRT  OF  XVTliX. 


h$  poii  the  fditiming  enditor*t  debt  and  mplied  to  the 
ftgiUmr  to  rttdnd  the  rtceiving  order.  Tm  otdy  fadt 
prniril  h'fore  the  reffi«trar  ira*  that  thr  pHitioning  creditor 
constiittd  to  thr  rrtdiisiim.  Thf  rrfft*(rar  mrint^rd  the 
reeehnnf/  order. 

Heldf  thai  tlte  rtgitlrar  had  nU  suJkietU  evidence 
Itfort  kim  «n  whkhM  onM  re$eind  iht  receiving  wrdar. 

Appeal  of  the  official  receiver  against  an  order  uinde 
by  tue  riQgiflirar  rewinding  a  receiving  order  whioh  lie 
had  pnv&usly  made  against  the  debtor. 

Tho  recdving  order  was  made  in  due  ooarae  after 
judgment  recovored  against  the  debtor  and  non- 
oompliaiu-o  with  ihc  liikiikruj)tey  iiijfice.  Tlir  ili-litor 
stated  that  he  intended  tu  appeal  againnt  the  receiving 
Older,  and  the  registrar  made  an  order  staying  the 
pcooMdings  under  ilie  reoetving  order  for  mtmi  dan 
m  order  to  allow  flie  debtor  to  uppeal.  Sobeeqnently 
the  debtor  abandoned  his  iij)peal,  nnd  paid  the 
])etitioning  creditor's  debt  ami  costs.  The  tielitor 
then  applied  to  tlic  n-gistrur  to  st<t  aside  tho  receiving 
order;  he  gave  no  uotioe  of  his  application  to  the 
ofiBoial  receiver,  and  filed  no  affidavit  ui  sup]>ort  of  it. 
The  petitioning  creditor  oonientad  to  the  apnlication, 
and  the  registrar  made  an  ordo*  rescinding  the 
receiving  order. 

Sir  John  £igbj/t  S.O.t  and  Muir  Madeetuief  for  the 
oSdal  receiver.— A  reoeivinff  order  having  bemn  made. 

it  cannot  bo  rosciudod  merely  bcoaiisc  the  petitioning 
creditor  consents.  It  is  neoe.sswry  to  givt>  notice  to 
the  official  rect'ivcr,  which  was  not  dune  in  this  cuiic, 
and  all  the  circumtitances  of  the  case  must  be  looked 
at :  ii«e  /»  re  Ihder,  22  Q.  B  D.  632.  37  W.  R.  Dig. 
20.  The  registrar  thongbt  the  case  was  governed  by 
In  re  Brig$U>rkr,  23  W  .11.  262,  4  Ch.  D.  348,  but  in 
that  case  the  jieiitioning  creditor's  debt  waa  paid 
bofore  the  receiving  order  was  made. 

IMbtor  ilk  penon. 

Lord  T^— '"i  M.B. — la  this  case  the  registrar  made 

a  receiving  order  against  the  debtor,  and  the  debtor 
at  first  intcnd(»d  to  aj)pcal  against  that  receiving  order, 
but  be  aftj  rwimls  guvc  uji  that  idea,  and,  therefore, 
there  was  a  receiving  order  in  exiatencn*  which  had 
not  been  appealed  against  All  that  could  then  bo 
done  was  Ix  the  debtor  to  move  to  have  the  order 
tesoinded,  and  Hm  mm  wonld  be  governed  by  the 
foloe  which  have  ban  laid  down  with  regard  to  the 
teaoiudiiig  of  receiving  orders.  The  debtor  went 
before  the  registrar,  he  produced  tio  affidavit,  but 
satisfied  the  registrar  that  the  petitioning  creditor 
consented,  and  the  case  must  be  decided  on  the 
footing  that  that  wai  tho  only  iaet  whioh  waa  proved 
before  tho  registrar. 

The  (picstion  is  whether  the  registrar,  having  only 
that  fact  befoie  him,  had  power  to  rescind  the  re- 
ceiving order.  In  In  re  /hater  the  court  laid  down 
oertain  mlea  with  regard  to  the  reecinding  of  reoeiving 
ordan,  and  that  oaae  shows  that  before  the  otder 
could  be  rescinded  there  must  Ik-  a  very  careful 
e.\Hmination  into  all  the  circumstances  of  the  ctise, 
and  that  even  wliere  there  are  many  crolitors  and 
they  all  consent,  still  the  court  will  nut  act  on  that 
fact  alone,  but  will  make  inquiries  of  the  widest 
kind  ui  order  tu  protect  oreditoia  asainat  their  own 
cu-Hlessuees,  and  also  to  aaoertain  wnether  it  would 
\w  ill  the  interests  of  the  j)ubHc  at  large  fi.>r  the  re- 
ceiving ordei  to  be  rescinded.  In  the  present  wise,  the 
consent  uf  the  petitioning  creditor  hiis  been  obt^iiued, 
but  there  are  other  creditor*  in  existence  and  nothing 
is  known  about  tue  pcevions  conduct  of  the  debtor, 
and  under  those  oireoniatanoes  it  is  not  light  that  the 
receiving  order  should  be  rescinded. 

The  registrar  thought  this  was  an  excc] it ii  iial  case, 
and  treattxl  it  as  if  the  money  had  been  paid  before 


the  noetving  order  waa  made.  Bat  he  had  no  nowv 
to  do  so.  The  reoeiving  order  having  been  nMoe  the 

re^^strar  was  foin-tut  <'iHiiii :  and  with  regard  to 
rescinding  was  bound  by  the  rules  which  I  hare 
enomantad.  The  appeal  mnat  be  aUowad. 

L<)i*K.s,  I  am  of   the  same  opinion.  The 

registrar  uct^'il  on  the  authority  of  In  rr  lirt<jtU><-k. 
That  case  is  (listiuguishable  from  this  because  there 
the  payment  of  the  creditors  took  place  before  the 
reoeiving  order  wai  made.  The  case  most  be  deddsd 
on  the  jtrinciples  laid  down  in  /«  rr  Ht»ter,  whidi 
shows  that  the  consent  of  the  creditors  to  the  rescind- 
iug  of  the  receiving  onier  is  an  element  to  he  eaa> 
siderod,  but  is  not  conclusive. 

A.  L.  Hmitu,  L.J.,  concurred. 
A  j'peai  Mowed. 

Solicitor  fur  the  ofldal  noeiver.  Solicitor  U  Or 

Iliiaril  iif  Trailr. 

Solicitor  for  the  debtor,  A.  J.  ISnijaiiun. 
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From  Durham  Palatine  . 
Court  of  ChaBony.  f 
(Lindley,  Bowen,  and  | 
Kny,  L.JJ.)  ) 

in  rt  ilALKE.VZIE. 

A,V  jMirte  SUOKT.  («.) 

SoliiHtir  «/;*'/  client — ('ml*     Ta.ititivn — Alloiisinet  i» 
ii'lint'fr  I'/  iMirt  n/ hill — M^rr  tfuin  ow-niith  tare! 
— iiJJec^ai  circumttatuea — Svlicitor*  Act,  1843  [6  i 't 
VitL  e.  78),  e.  37. 

A  firm  iif  tiiticUorn  r'tnt  in  fu  tltir  i  limf^.  irho  lerrf 
tuHt  aurviviitg  Iritsitts,  a  detailtd  LHl  of  thrir  chargr*  in 
reepect  of  bmiueM  connected  with  the  trust  for  which  <A'V 
had  been  eatphj/ed.  The  biil  woe /or  £H  Ss.  8d.,asiii 
there  woe  adMaUhe /bei,  **  By  ammmee,  £1  fe.  W 
'I'll''  (iixitHj  masirr  dimUowcd  £lO  19».  4<f.  from  the  Wfl 
[0/  JL'44  '2a.  H./.},  hut  stilted  in  tns  certificate  tluU  hf 
trtatcd  th^  bill  its  viir  for  £JJ7,  <js  he  cousiJerni  thf 
£'  '2s.  Hd.  iilliiii'nnrf  to  b»  unconditional ;  many  of  tkt 
charges  ivrr  dinullowrd  on  tin-  ground  t/uU  the  tnutt«t 
themedvee  ought  to  have  performed  the  work  in  reaped  of 
which  the  dimdlmmd  rhorgee  were  made,  hvt  it  appeared 

thitt  thr  »olirit"r^  h'ld  been  eapre.'iilii  in^frurted  by  tht 
acting  truatte  {aiuce  deceoeid)  to  perform  it ;  and  tht 
taxing  maiter  comidered the toUeitvre  entitled tntteeeitt 
of  taxation. 

Held  {affirming  the  decision  of  the  CBianoellor  of  the 
Durham  Palatine  Ck>urt  of  Ohanoaiy)  that  the  bill  vmt 

jtroprrlt/  tarnblf  on  £44  2«.  8«i. 

//(/(/,  ah".  Ih'il  III'  /'irlri  If' n  loi^ient  to  justify  the 
('hattctllor  in  allowing,  in  tlic  exercise  of  hia  discretion, 
the  solicitors  the  colts  of  the  taxation. 

In  TO  Carthew.  In  n  PaoU.  32  W.  B.  940,  27  Ch.  D. 
iHo.folhwed. 

Appeal  from  u  decision  of  tlM  Chanoellor  of  l3hB 
Durham  Palatine  Court  of  Chanoery. 

In  November,  1802,  the  respondents,  who  wers 
solicitoiti,  delivered  to  the  appellants,  who  were  tho 
surviving  trustees  of  one  George  Short,  a  delailMl 
bill  of  their  charges  and  disbursementj)  in  relation  to 
certain  hnsinew  oonneoted  with  the  tmst.  The  bill 
amoonted  to  £14  28. 6d..  at  the  foot  of  iriuch  was 
added  "  By  aUowanoa  £7  98. 6d.."  tlnia  cedndag  the 
amount  to  £'61. 

On  the  6th  of  January,  1893,  upon  the  petition  of 

(a.)  Beportad  by  Artuuh  Lawkkvob,  Bm|.,  Bar* 
lirter-at-Itaw. 
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IH  KB  MAOKBKZIK.— HAMLTH  «.  OBOWIT  ACCnnXT  IXSnKAVOB  Oo. 


Or.  OF  An. 


(kt  Mlidtora  an  order  for  taxing  the  bill  waa  made, 
tiA  upon  the  taxation  the  tuxiug  master  disallowed 
from  the  bill  as  delivered  the  sum  of  £10  19s.  4d.. 
wkich,  being  more  than  one-sixth  of  the  wliole,  the 
diaiti  cbiflDUBd  the  ooato  of  the  taxation,  contending 
tbt  tiw  eiroanulMMMi  of  the  pirwent  oase  were  mmi- 
kr  to  thoae  of  In  re  CbrM«w,  In  re  FmUt  32  W.  R. 
^0,  27  Ch.  D.  488. 

Thi-  taxing  master  disallowed  the  clients'  con- 
tention, and  gave  the  ■oluatoni  their  oocts  of  taxa^ 
tioa.    bi  his  eevtitoBte,  made  parsDaat  to  eeo- 
tkm  37  of  the  Solicitors  Act,  1S43,  which  he  iRsiied 
iitVT  taking  time  to  consider  his  decision,  the  tax- 
ing master  said,   "On  taxation  I  disallowed  the 
«am  of  £10  19b.  4d.,  whioh,  being  more  thMi  one- 
Qxth  of  the  amount  of  the  hul  a«  ddirered,   .    .  . 
tite  clients  claimed  to  be  entitled  to  tho  costs  of  the 
toulion.    It  was  contended  on  their  bebulf  th»t  the  j 
<  ircomstftnces  of  the  present  case  were  siniihir  to  those 
of  the  cases  of  In  re  Carthew  and  In  re  PauH,    I  hold, 
kovever,  that  there  were  circumstanoee  in  the  present 
CMe  which  diatinguished  it  from  In  rf  Curtlfw  and  //) 
n  FauU.    ...    In  tho  present  instance  the  Bolici- 
toM  actually  deduct.«Kl  £7  Js.  sd.  from  the  total 
of  their  bill,  thus  reducing  the  amount  of  it  to  £37, 
■ad  I  therefore  treated  it  as  one  for  £37.    There  was, 
ia       opinion,  no  implied  condition  attached  that 
iSI  wonid  only  be  aooe})ted  in  case  taxation  was  dis- 
p^iwed  with.    .    .     .     'Wauy  of  the  charpea  which 
I  felt  it  my  duty  to  disallow  were  disalloweil  on  the 
^und  that  the  work  in  respect  of  which  such  charges 
wen  made  appeared  to  be  work  which  in  itriotness  the 
tnntBee  flMmielTeB  (th>i  dUents)  ought  to  have  ner- 
formed.    It  should,  however,  Yx-  borne  in  minu  in 
'j  uddering  by  whom  the  cost*  of  taxation  should  be 
!  i-.d  that  it  was  pointed  out  to  mo  on  behalf  of  the 
wiidton,  and  the  foot  appeared  to  be,  tha(»  ownu;  to 
w—iileiable  fMoiion  eadatinff  beNreen  the  ^ree 
'nistres.  Thonuia  Short,  the  acting  trustee  (since 
ieceased),  for  whom  the  solicitors  acte<l.  declined  on 
"Several  occasions  to  meet  his  co-trustees,  and  had 
•-xpresidy  instnicted  the  solicitors  to  perform  the  work 
in  respect  of  wUflh  the  disallowed  items  were  charged. 
After  giving   a   careful  considemtion  to  all  the 
arcum  stances  of  the  case,  I  bavf  now,  in  tho  exercine  , 
'{  thv  disi  retion  vested  in  ine  under  section  ;J7  of  the 
\ct,  to  certify  that  in  my  opinion  the  solicitors  should 
■je  allowed  the  costs  of  taxation  of  their  said  bill." 

On  the  29th  of  March,  on  motion  by  the  solicitors 
taking  tor  Hie  coats  in  accordance  with  the  taxing 
iiitiiter's  certificate,  tho  Chancellor  was  of  opinion  tluit, 
>n  the  authority  of  In  re  Vurt/iew  and  In  re  Paull, 
aore  than  one-sixth  of  the  bill  had  been  taxed  off, 
mt  ha  held  the  aoUoitara  to  be  entitied  to  the  costs  of 
be  tuaction  as  the  regisfarw  bad  certified  "  specially 
eriiiin  drcumatancea." 

The  clientji  appealed.  [They  also,  on  the  !i]i]K>al, 
rojKJse<l  to  qaestion  the  solicitors'  retainer,  but  the 
oint  had  not  been  raised  before  the  Chancellor, 
boagh  it  bad  been  dealt  with  bj  tiie  taxing  master, 
nd  the  court  refused  to  entertain  it.] 

Bramweli  Davit,  for  the  appellants. — The  hill  must 
e  an  item  bill,  and  the  taxation  must  hi>  upon  the 
X)tixig  of  this  bill  Ixnng  one  for  £44  8d. :  lu  rr 
artktw;  therefore  more  than  one-sixth  has  been 
ised  off,  and  the  solicitors  ought  primA  faeie  not  to 
aw  tih<>  ooati  of  taxation.  Then  there  is  nothing 
mm  MdBsint  to  oonstitate  "  special  drcumstanoes  " 
>  M  to«Blil]oth«tt  tohftvathmn:  /ursAiwII. 


a  solicitors*  bill  of  costs  was  obtained  as  against  two 
surviving;  trustees.  The  bill  w:is  for  £44  'la.  Sd.,  and 
£7  23.  Sd.  was  deducted,  making  it  £37.  Then  the 
taxation  proceeded  as  if  the  bill  was  for  £44  Si.  8d. 
which,  on  the  authority  of  In  re  Oartimttt  ma  mdto 
right.  The  taxing  master  taxed  off  £10  19b.  4d. — 
pnicticjiUy  i  t  inm  o  than  tho  solicitors  had  allowed — 
and  certified  "  special  circumstances,"  making  that 
certificate  1  under  section  37  of  the  Solicitors  Act, 
1843,  whioh  pnndss  that  tha  proper  officer  "  shall 
in  ail  oases  be  at  Hber^  to  certify  specially  any 
circnnistunces  relating  to  the  "  bill  or  taxation,  and 
the  court  or  judge  shall  be  at  liberty  to  make  there- 
upon any  snui  order  as  such  court  or  judge  may  think 
nght  respeeting  the  payment  of  the  costs  of  such 
taxation.*'  The  Ohaaoeilor  exeralsed  Ms  disciretioo, 
and  said  he  wmild  not  onler  the  solicitors  to  jmy  the 
oost^.  We  tliiuk  the  facts  are  quite  sufficient  to  justify 
him  in  so  decidin<r.  In  the  exercise  of  his  disi  letion 
he  did  what  he  did,  and  it  would  take  a  veij  strong 
case  to  induce  ns  to  interf^  with  a  case  of  that  sort. 
'Hie  :ipi>eal  must  be  dismissed.  The  tnutoes  most 
pay  tho  costs  of  the  appeal. 

BowBH,  ImF«— >I  agrsBi 

Eat,  L.  J.— I  also^ 

Appenl  ditmitttd. 

Solicitors  lor  the  appeUants,  J.  E.  ±  U.  Scott,  for 
Cht^am  A  Bhephardt  Bandiriiwid. 

Solicitors  for  thiS 
Ulommt  (t  Kinder* 


fTarrington,  lor  flie  rMpOOdeoti,  WM  not  ealled 

ijOD  to  argue. 

ILtTXDLBY,  L.J. — This  is  an  appesil  which  ought 
to  h«-r9  beenhaoa^t.  A  «9i||in<m  order  to  tax 


From  Q,  B.  Div.  ) 
(Lord  Esber,  M.R.,  and  Lopes  [  April  96, 27. 

and  A.  L.  Smith,L..TJ.)  ) 

Hamlyht  v.  Cbown  Acx;iukxt  Insuuakoe  Co.  (a.) 

fiunnnioe — Aeetdait—**  Injury  caused  by  violent,  oee^* 
d'  lttal,  extenuU,  and  «iM6fe  hmmiw  "^DidocaHon  of 

Ill/  a  ]^>li'-t/  <>/  tfMwvaee  agmnut  aecidmd  iks  dejimd' 

iif,t'  ii'/rfd  Ut  jiaij  the  phiiiid'ff  onnpfUMition  {/  hf  .^lioiild 
»u»(mii  "  liny  IhmIiIi/  injury  aitiseil  Inj  riuleut,  acrideutal, 
exterunl,  mid  risihle  inmnH."  Thf  policy  contained  a 
proviao  tliat  the  imunutu  •hould  not  cover  injury  arieing 
/mm  iMiteral  d^^Mote  or  weahum.  The  fHainUff  «im» 
tninfd  injury  by  breaking  a  ligmmit  in  Am  lom  wkUt 
he  uHts  in  the  act  of  itnoping. 

Held,  that  such  injury  uhu  covered  by  the  policy. 

Application  faj  the  defendants  for  »  amr  tuial  or  for 

jnd  foment. 

The  fiction  was  brought  on  a  policy  of  insurance 
against  accidents  by  which  the  defendants  agreed  to 
pay  the  plaintiff  compensation  if,  at  any  time  within 
one  year  from  the  date  or  during  the  oontinoance  of 
the  policy,  he  should  sustain  "  any  bodily  injury 
caused  by  violent,  accidental,  external,  and  visible 
means."  There  was  a  proviso  that  the  policy  should 
not  extond  to  or  cover  the  death  or  mjiUT  ot  the 
inmired  arising  from  natnnl  disaaw,  or  weaknem,  or 
exhaustion  oonseqvent  upon  disease,  or  any  surgical 
openition  rendered  necessiiry  thereby  or  arising  truin 
such  disease  or  weakue^is.  Tho  plaintiff,  who  was  a 
shopkeeper,  was  standing  in  his  shop  near  the  counter, 
when  a  boy,  who  had  oome  into  the  shop  with  * 
onstomer,  dropx)od  a  maible,  which  roBed  along  a 
sloping  part  of  the  shoji  floor.  The  jilaintifT,  in  order 
to  stoj)  the  marble  and  }»ick  it  up.  hcut  down  and 

(o.)  Beported  by  F.  Q.  Udukkk,  Es^.,  Bartister-at- 

l#»w. 
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stooped,  having  hu  kneee  tuxned  oatwardii  and  far 
Apan.  When  Dfl  resumed  mi  upright  position  he 
found  that  one  of  his  knees  was  injured.  He  had 
not  slipped,  nor  hit  his  leg  or  knee  afj^ainst  anything. 

The  mediuil  I'viilnii.  t'  hIkiw^.I  th  it  th.-  lif^iinicnt 
which  joined  the  two  cartihif^e.s  which  scuarattHl  thr 
upper  and  lower  bones  of  the  leg  had  broken,  and  the 
cartilages  had  been  f  on»d  out  of  tb«ir  plaoe,  and  the 
knee  had  beooow  stiff.  The  knee  remainea  stiff  till 
thf  cartil:iR:<«  were  put  back  into  their  ]>1aoe.  The 
nuHiii  al  cvidpuc**  iil.so  sliowed  that  what  hticl  happened 
was  a  natural  thiii;j;  tii  litipjM  ii  if  u  inuti  Mt<H)j)ed  down 
in  the  particular  way  in  which  the  phtintiiF  a]>pnare(! 
to  hatva  stooped. 

37  K  nfarencc  to  arbitration  in  accordance  with  the 
tenns  of  the  f>olicy  the  amount  of  compensation,  if 
any  was  recoverabh",  had  been  fixed  at  £()0. 

The  action  was  tried  by  Lawrance,  J.,  and  a  jury, 
at  Bodmin.  The  learned  judge  was  of  opinion  that 
the  facts  pxored  bronght  the  ease  within  the  terms  of 
the  policy,  and  directed  the  jory  to  find  a  tvr^ot  lor 
the  plaintiflF,  and  entered  judgment  accordingly. 

The  defcnthinta  moved  for  a  new  trial  or  judfrmcnf . 

Bompas,  Q.C.,  and  Blake  ()ihjfr»,  for  the  dffend- 
anti. — ^The  injury  winch  the  plaintiff  suntiiined  does 
not  oome  witbiu  the  teims  of  tne  iKiliqr«  which  applies 
to  injoiiec  "cansed  by  yiolent,  accidental,  external, 
and  visible  means."  The  tneuiis  which  causfnl  the 
injury  which  the  plaintifT  Rustain»xl  was  lii.s  .stooping, 
his  jmtting  his  body  into  the  position  into  which  he 
did  put  it.  Thiii  was  not  violent,  aooidental,  nor 
external ;  nor,  so  far  as  it  was  not  ezlemaJ,  was  it 
visible.  "Violent"  neaiM  caused  by  unusual  phy- 
sical force ;  *■  scddental  **  means  unintentaonal ; 
"  external  "  means  caused  by  soiHethinp  nutj^ide  the 
Ixxly  of  the  jtorson  injured  ;  "  visible"  means  some- 
thing which  can  be  seen,  and  of  which  evidence  can 
be  given  by  any  person  who  is  pi«sent«  in  oontradis- 
tinetion  to  suoli  a  thing  as  a  sonstioke.  The  plain- 
tiff's stooping  was  not  caused  by  unusual  j>liysi<  al 
force.  Neither  wm  it  unintentional.  The  pliuiitiff 
plac*^!  his  body  in  the  position  in  which  ho  intended 
to  j)lace  it ;  it  was  only  the  result  that  was  uninten- 
tional. Sinclair  V.  Afaritime  Pute^gen'  Atianntnce  (■<>., 
9  W.  B.  342,  shows  that  this  was  not  "  accidental  " 
in  tiie  sense  in  which  titat  wotd  is  used  in  a  policy  of 
insunince.  Xeifher  was  it  something  ah  f  rtra.  as  in 
the  cases  wh(;re  the  aH8ure<l  was  suffocated  by  ilrown- 
ing:  Trew  v.  Ilailimi/  I'asieiii/T»'  Asmirniirr  ('a., 
9  W.  K.  671,  <;  H.  &  N.  8a9;  Itn/volds  v,  Arridmtnl 
/lUWWKe  CV...  IS  W.  K.  IHl;  Wimpmr  v.  Accident 
hmnam  Co.,  29  W.  B.  116.  6  Q.  B.  D.  42.  It  does 
net  foUov  that,  because  the  case  does  not  ome 
within  the  terms  of  the  proviso,  thfn  foiH  liability 
must  attach  under  the  operative  words  of  the  policy. 
An  injury  sustained  apart  from  <<xterDal  cause,  even 
though  not  arising  from  natural  disease,  is  oxoliided 
from  the  policy.  Neither  was  the  means  here  Tisible. 
No  doubt  the  outward  motion  of  the  plaiiifiirs  Vxxly 
was  Wsible  ;  but  the  whole  of  the  means  which  ctustHl 
the  injury  was  not  visible  If,  however,  it  was 
external  it  uiust  he  admitted  it  was  also  visible. 

S.  J.  Frtuer  Madeod  {BuUm  with  him),  for  the 
plaintiff. 

Lord  EsiiEii,  M.R.  -It  seems  to  me  that  the  r.Ml 
question  in  euntist  at  llic  trial  of  this  action  was  as  tu 
the  meaning  of  tiie  policy.  It  must  be  taken  to  have 
Ix'cn  admitti-d  that,  if  the  policy  bore  one  meaning, 
the  plaintiff  was  entitled  to  saceeed,  and,  if  it  bore 
ano&er,  the  defendants  were  entitled  to  sncoeed.  The 

<juestifn:,  tlierefore,  here  is  whether  on  the  true  cun- 
» truetiou  of  the  policy  the  facts  proved  briug  tlie  case 


within  it.  The  words  which  we  have  to  construe  are 
the  words  which  impose  a  liability  on  the  defendants 
in  case  of  the  plaintiff  sustaining  "  any  bodihr  injaiy 
caused  by  Tiolent,  accidental,  external,  and  visible 
ineiins."  It  seems  to  me  clear  that  "oius*'<lby"  i^ 
iipiivalent  to  "the  result  of";  and  "means"  is 
ecjuivalent  to  "  cause,"  Therefore  the  sentence  may 
be  rt-ad  thus—"  any  bodily  injury  bein^  the  result  (rf 
auy  violent,  accidental,  external,  and  visible  oaMS." 

S'ow,  what  happened  was  that  the  plsiiatiif, 
seeing  a  little  boy's  marble  rolling  along  the  slop- 
ing floor  of  his  slmii.  trietl  to  stop  it  in  order  to 
give  it  back  to  the  child.  He  opened  his  knees,  as 
he  describes  it,  bent  them,  and  stooped  down,  and 
grasped  at  the  marble.  But  he  did  it  awkwaidlT. 
and  wrenched  his  leg.  It  was  tiie  wrench  tiist  did 
tha  mischi<  f ;  that  was  tin-  cause  of  the  injury  which 
he  sustained.  That  this  wnneh  was  accidental  1 
cannot  doubt ;  he  certjunly  did  not  mean  to  wrench 
his  log.  The  caoseof  which  the  injury  was  the  result 
waa  uarafore  aeddaatal.  Kdther  can  it  be  dnisd 
that  it  was  violent.  The  question  whether  it  was  aa 
external  cause  requires  consideration.  I  feel  certain 
that  the  word  '  external  "  in  this  policy  ought  t*>  be 
construed  with  reference  to  the  provi»4»  at  the  end  of 
the  policy,  and  that  it  is  here  used  as  the  antitheaif 
of  '*  internal,"  it  being  intended  that  what  may  be 
called  interna!  causes  should  be  dealt  with  by  tiie 
proviso.  If  an  injury  were  sustained  which  was  the 
result  of  some  internal  cause,  that  is.  if  it  arust^  from 
"natural  disejvse  or  weiikness  CKUs.  'juent  uim»ii  dii- 
eose,"  as.  for  instance,  a  clot  of  bh>uil  arising  in  tbe 
system  or  some  inhertmt  weakness  in  tht>  coustitation, 
that  would  not  be  within  the  Tptiiaj,  X  tliink  that  sa 
external  cause  is  the  opposite  of  such  internal  ssasc 
In  this  sense  it  is  cleiir  that  the  wrenching  of  tilS 
plaintiff's  leg  was  an  external  cause.  It  is  fUSu  plain 
that  it  was  a  visible  cause.  Therefore  what  haj»{»-D«d 
in  this  ooae  ii  within  the  terms  of  the  policy,  and  lbs 
phdntiff  is  entitied  to  soooeed.  I  think  that  the  judg^ 
ment  of  Lawrauce,  J.,  ii  rig^t,  and  the  appUostkia 
must  be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  Ileadinj: 
the  policy  as  a  person  of  ordinary  intelligence  would 
read  it,  I  find  words  in  the  proviso  which  say  that  the 
policy  is  not  to  «tend  to  or  cover  injury  arising  from 
nutund  disease  or  weakness;  those  words  deal  wi'h 
injury  caused  by  internal  matters.  Then  ii»  the  tarlii-r 
part  of  tlic  policy  I  find  the  words  now  in  question; 
and  they  seem  to  me  to  deal  with  injury  caused  by 
external  matters,  that  is,  by  matters  different  frooi 
and  intended  to  be  oontxauatingaiahod  fcom  thoie 
internal  matters  which  are  dealt  wfHi  in  the  pnriso. 
In  jny  ojiiTiion  the  words  mean  any  bodUy  injur}' 
arising  from  any  violent,  accidental,  extermil,  and 
visible  cause.  If  that  is  the  meaning  of  the  word^s. 
the  admitted  facts  seem  to  me  to  show  that  the  ca^ 
is  within  the  policy.  What  the  phuntiff  did  when  he 
wrenche<l  himself  in  the  way  described  was  certainly 
"violent";  he  used  extra  exertion,  extra  physical 
fori'C.  and  in  sn  ilninf;,'  Iw  o vr-i  rriiclicd  liinisidf.  It  was 
also  " acciilental,"  whitdi  means  something  un- 
expected, unfon^seen,  casual ;  it  might  be  said  to  have 
hern  an  uneineoted  oasnalty.  Then  as  to  whetiier  it 
was  **  external,**  it  is  most  important  in  answertn; 
this  tpiestion  to  refer  to  the  other  part  of  the  polic;-. 
in  order  to  se«'  whether  this  was  an  injury  caused  by 
any  such  int<'nial  matter  as  is  dealt  with  in  the  pro- 
viso. It  is  dear  that  the  stooping  and  reaching  aft«r 
the  marble  and  the  wtesMdnng  of  the  platntin's  Isg 
did  not  arise  from  any  disease  or  inherent  woakncM 
in  the  ]daintiff,  and,  therefore,  what  happened  was 
not  :iTi  intt-mal  matter  within  the  provisn.  It  follnw^ 
that  it  was  "  extemiU  "  within  the  meaning  of  that 
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word  m  the  earlier  jmrt  i>f  tin  jRilicy. 
W  no qnetUon  tluit  it  wan  hIho  "  vlNibk-." 
T  thinlc.  tliprcfdif.  that  t1ii<  judgment  WM  correct. 

A.  L.  Smixu,  L.J.,  uuncurred. 

Afptkatitm  re/tutd. 

Solicit*  1 8  for  4h(!  phintiff,  ]M§anJtCo.,  for  W^iing- 

iii  [hie,  Peuxance. 

Solicitors  for  the  defeudauts,  Z^Hr(oM,  i'takit,^  Hart, 
far  lyyOoK  ^  BttdHlg,  Pautanue. 


27. 


From  Prob.  Div.  &  Adm.  Div. 

[Diviaional  Court.]  i 
(Uraley,  Kaj,  and  A.  L.  i 
Snifh.  L.J.T.)  ; 

TiiK  Urns  "  Ckkscjsnt.'* 

GUAT  ROBTBXBV  SntAliaHir  FKBIHO  Oo.  (liDf  ITED) 
I'.  OwxKiis  OF  TUE  STKAMsmr  "  Crkscent."  {a.) 

liadvix — Apjtftil  from  L'Uy  «/  London  Court — No  uote 
of  yncttdingt  in  court  Mow — Order  of  Diviaioual 
Comi  /or  produetion  aud  rjcamiuation  of  witne»tr» 
tamtnti  at  the  Mal—Jnritdielbm—Jttatt  of  the 
Suyrcne  Court,  1883,  ord.  59,  r.  8. 

Wkeu  no  note  of  what  occurred  in  the  eoutUy  court  Iki* 
'*f»  taken,  a  lHvisional  Onmi  kat,  upon  apftait  jwrit  • 
dieUm  to  order  that  the  witneetea  of  both  ptartiee  eatUd 

md  emmiutd  in  (he  court  below  thmtld  he  ^midneed  and 
'■ramiunl  I'll  tin:  hftiring  of  the  appeal .  hut  niri  miifht  to 
f'  (<Ltm  by  (Ac  court  to  prevent  freah  evidence  being  given, 
that  MMsft  appeal  ihmUd  w4  heame  pretdtkaUig  a  new 

trial. 

(Hder  of  theflvfiAxul  Oonrt  (Jeune,  P.,  and  Banies. 

J.)  ajirmed. 

Ajipeal  from  an  order  of  a  divinonal  court  of  the 
idminlty  Division  (Jeuoe,  P.,  and  Barnes,  J.)- 

The  action  was  brought  in  the  City  of  London  Court 
nn  the  admiraify  side  by  the  Great  Northern  Hteaniahi]) 
Fishing  Co.  (Liiiiitt'd)agHin8t  the  owners  of  the  stfiiiu- 
('r,.,>ut  to  n^ver  illOO  and  costs  for  damage  by 
"llisioti  b<^tween  The  Onacf  iU  and  a  ship  belonging 
to  the  plaintiff  oomranj.  The  trial  took  place  before 
Mr.  Commimioner  Kerr  on  the  Ist  of  lurch,  1893. 
-Vpither  party  took  any  note  of  tlu-  evidence  given  iit 
till-'  trial  or  of  what  tooV  place  then'.  Tlio  Icurmd 
judge,  who  liid  luit  taki^  any  note,  ami  was  nut  asked 
to  do  so,  gave  judgment  for  the  plaintiila  with  £70 
damages. 

The  defendants  gave  notice  of  appeal,  and  moved 
before  the  IHTisional  Court  for  an  oi-dcr,  under  ord. 

•>I'.  r.  iif  the  Kiile>  (jf  the  Sii[ir«'rne  Court,  that  upon 
tliH  hearing  of  the  aj)[i«'ul  the  witnetises  called  and 
fiiimined  at  the  trial  of  the  action  in  the  court  below, 
both  hy  the  plaintiffs  and  defendants,  might  bo 
numiiMd  n'vd  voce  before  liie  Divisional  Oourt  as  to 

what  they  lia<l  said  in  the  court  Ik'Iow,  uikjii  tlie 
l.Touiid  that  the  leurueil  juilt^e  in  the  court  Wlow  had 
f.ikeii  no  note  <ii  the  evicleiRe,  and  that  otherwise  the 
»p|>ellHiits  would  be  deprived  of  their  right  to  appeal. 
Cml.  r.  8,  is  as  follows :  "  On  any  motion  by  way 
of  appod  from  an  inferior  ooiut»  the  court  to  which 
•ny  SDoh  appeal  may  be  bronght  shall  have  power,  if 
tlic  notes  of  the  judge  of  such  inferior  eourt  are  not 
produce*!,  to  hear  and  determine  sucli  appeals  upon 
»ny  other  evidenc*-  or  statement  of  what  occnrre<l 
before  auch  judge  wluch  the  court  may  deem  sulii- 
cient," 

Hm  Divisiooal  Ooiirt»  on  the  eth  of  Marah,  1803. 

(a.)  Reported  hj  W.  A.     Wooofl,  Esq.,  Bairiitor- 
at-I*w. 


deci»le<l   that  the  appeal  ought  to  bo  heard,  and 
ordered  that  the  witnesses  of  l>otli  piirtios  railed  and 
examined  tn  the  court  below  must  be  produced  and 
examine*  1  at  the  hearing  nf  the  appeaL 
The  plaintiifis  appealed. 

tt'aituH,  Q.C.,  and  BuUer  Jajnnail,  for  the  aroel- 
lants.— Tlie  eourt  has  no  power  under  ord.  59,  r.  8,  to 

make  KUeh  an  order  as  was  made  in  this  case,  for  the 
hearing  would  amoimt  practically  to  a  new  trial,  and 
not  to  an  appeal,  which  is  the  pro|K!r  remedy.  There 
is  a  right  of  appeal  from  a  final  judgment  in  an 
admiralty  action  in  the  county  court :  County  Courts 
Act,  1868,  s.  26;  County  Courts  Act,  1888,  s.  120; 
The  Eden,  40  W.  B,  415,  [1892]  P.  67.  TTnder  seetkm 

120  of  the  Act  of  ISSS  a  note  by  the  jiidpe  of  what 
took  place  at  the  trial  in  the  county  court  is  a  con<E- 
tion  precedent  to  the  hearing  of  any  appeal:  I'coks. 
OonUnh  61  L.  J.  Q.  B.  440,  40  W.  K.  Dig.  tV.l  In  the 
abtgnw  of  spedal  eircumstAncea  an  order  of  this  kind 
ought  not  to  be  made :  The  Buay  Becy  20  W.  JB.  808, 
L.  B.  3  A.  ft  E.  527 ;  The  Coufidence,  40  L.  T.  N.  8. 
201,  27  W.  R.  Dig.  65. 

F.  N.  Laing^  for  the  TCspoodeats,  WM  not  called 

ufion. 

LiNULKY,  L.J. — I  do  not  think  that  wo  can  go  to 
the  length  of  disoharging  this  order.  It  is  •  ■OOM- 
what  unosnal  one.  [His  lordship  nad  the  order.] 

The  actinn  was  brought  in  the  City  of  London  Court. 
The  matter  not  being  a  very  imj)ortant  one  as  regards 
the  amount  of  money  invulvi  il,  no  one  took  any  note 
of  what  wa.s  said  by  the  witnesses  or  of  what  took 

tiace  at  the  trial.  The  learned  commissioner,  as  is 
nown,  is  so  overburdened  b^  his  work  that  he  is 
unable  to  take  notes  of  the  evidence.  Tt  is  imfbrtu- 
natc  that  there  are  no  means  of  having  notes  taken 
of  what  takes  place  in  the  court,  but  perhajis  there 
may  Ik)  hereafter.  In  the  meantime  matters  are  at  a 
deadlock.  The  decision  was  against  the  defendants. 
They  have  a  right  to  oppeM.  but  there  an  no 
materials  upon  which  the  Divisional  Court  can  hear 
the  appeal.  The  defendants  accordingly  apphed  to 
that  court  to  make  an  order  under  ord.  .")1>.  r.  H,  of  the 
Kules  of  Court  for  the  oxauiination  before  that  court 
of  Uie  witnesses  examine<l  at  the  trial  of  the  action  in 
the  oourt  below.  The  court  had  jpower  to  make  raoh 
an  order,  and  has,  in  the  exercise  of  its  disoretioa. 
intvde  the  order  which  I  have  read.  Can  we  say  that 
it  is  wrong  r  I  thijik  that  the  defendants  are  not 
entitled  under  the  rule  to  have  a  new  trial,  but  only 
to  have  the  evidence  given  in  the  court  below  repro- 
duced. I  admit  that  there  may  be  some  difficult  in 
preventing  fresh  evidence  being  given,  and  the  aweal 
so  becoming  practically  a  new  trial,  bat  the  Wvi- 
sional  Cmirt  must  bfi  trusted  to  deal  with  that  as  they 
think  Ih'sI.  I  cannot  say  that  the  Divisional  Court 
was  wrong  in  making  the  order  in  question,  and  I 
think  we  should  be  doing  more  harm  than  good  if  we 
were  to  revose  llieir  dedsian.  The  qqpcal  must  be 

disniisseil,  witli  costs. 


Kay,  L.J.— I  am  of  the  SMM  opinbn.  Rule  8  of 
order  59  does  not  authorise  a  new  trial,  but,  there 

being  nothing  in  the  ] Iff  lit  case  to  show  the  Divi- 
sional Court  what  took  place  in  the  City  of  Lomlon 
Court,  it  has  power  to  bear  the  appeal  ui^on  any 
evidence  of  what  oocurrcid  in  the  court  below  which 
it  thtnks  fli.  What  evidenoe  can  be  obtained  except 
by  cidling  the  wilossses  and  asking  them  what  ovi- 
deuie  they  gave  at  the  trial'''  Tliero  is.  I  admit,  a 
great  dilliculty  in  drawing  a  distiii'  lioii  between  that 
and  a  new  trial,  but  this  court  has  not  to  deal  with 
that.  I  cannot  say  that  it  was  not  within  the  juris* 
diction  ci  the  Divisional  Cknirt  under  the  ziue  to 
make  the  order  in  quflaiian  if  there  are  no  other 
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meuufl  of  flndiiig  out  what  took  place  at  the  trial. 
Ih^  IMJ  Mjr  fMt  they  will  have  the  witnessee  before 
fhon  and  a»  them  to  repeat  all  that  they  said. 

TLnt  is  within  th-  v»^ry  letter  of  tin;  ink-.  That 
meanH  of  iisoertaiuiiig  the  evidence  must  be  used  in 
such  11  way,  if  pouiible,  as  to  prevent  the  appeal 
taking  th«  form  of  •  new  trial;  bat  we  mu«t  leave 
tike  DiTidonal  Oonrt  to  deal  wMi  that.  AH  tluit  we 
Bay  now  is  that  the  Divisional  Court  was  not  going 
beyond  its  jurisdiction  in  making  the  order  appealca 
from. 

A.  L.  Smith,  L.J. — I  quite  agree.  I  only  add 
that  this  case  doe«  not  either  agree  or  disagree  with 
C<M)k  V.  Gordiiu,  which  was  a  case  under  section  I'JO  of 
the  County  Courts  Act,  1888.  If  that  cast*  ever 
oomee  up  again  for  diMRiflikm  the  court  whie.h  has 
to  deal  with  it  will  not«  in  my  optniiw,  be  lettered 
by  anything  wbidh  hM  lM|ipett«l  to-d«y. 

Appeal  di6mi$$ed, 

Solicitora  for  the  appellants,  Louilrs*  <t  Co. 
Soliciton  for  the  respondents,  J.  A,  &  U,  E.  Faru- 

ftMm 


IKt.  1 


Chan.  IKt. 
Morthi 

BBRITO  jAFFt  AND  DABaiCTAXDTER  TjAXOLIX  FaBRIK 

r.  JoTTN'  Kichardson  &  Co.  (Limited). 

Patent  —  A  ctiou  for   if>/rin(femaU  —  JiUerroi/tUorie*— 
lir/tual  to  amiirr —  Validity  tf  pofctrf  dEmM^ — 

R,  .S.  C,  1883,  ord.  31,  r.  20. 

In  an  action  for  infringfment  of  a  patent  the  plaintiffif 
adminiatered  interri'gatorieB  to  the  defendants,  based  on 
the  ttiUeme^  in  the  plaiiUifft^  epee^fiealion,  asking  the 
defendants  if  thty  need  the  proresses  therein  described. 
T/ir  dffetidauts  d'nit-d  (fie  ra/idi(t/  nf  th>  jmUnt,  and 
rrftiaed  to  aimver  certain  of  the  iuU  rriMjatoriei,  on  the 
ijround  (inter  alia)  that  the  discovery  sought  depended  on 
the  dHtrnunaiion  t^f  a  jtwilHm  tn  dispuU — aame/y,  the 
vaUdity    fA«  patent. 

Held,  that  the  discovery  sought  conld  not  be  j>o<^fponfd 
until  after  the  t<aHdity  of  the  jMitent  had  been  established, 

and  thit  thr  i  hnntifiwtntniiUtdtoipeeifieeamaenio 

the  inttTrixjnturieA. 
Adjourned  sumuiouH. 

In  1892  the  Benno  JufTt'  and  Daruistaedter  Oo.,  a 
company  incorporated  iu  Prussia,  who  were  aarignees 
of  a  patent,  fTo.  4,902  of  \9S2,  granted  to  F.  G. 

Glist'r  for  the  new  and  improved  niaiiufactun!  of 
fatty  matter  from  wool  fat,  callml  "lanoliu."  cum- 
iiK'iiceil  HH  action  aj^ain.st  John  Richanlson  iV  Co.  for 
an  injunction  to  restrain  them  from  iufriii;;iii^  the 
raid  patent.  The  defendants,  who  were  the  manu- 
facturers  of  arabstaaoe  oaUed  "anaqwUne,"  denied 
infringement,  and  alleged  that  tfa«  invention  was  not 
new  or  useful,  and  wtis  not  jiropor  Hubject-matter, 
and  did  not  admit  that  the  plaintiffs  were  assignees, 
or  thfit  OliMr  WW  tiM  first  and  trae  inventor  or 
importer. 

On  the  27th  of  ( Mober,  1S5>2,  the  plaintiffs,  havinp 
obtained  leave,  administcri-d,  inter  alia,  the  following 
interrogatories : — (•>)  Do  the  defendants,  or  did  they 
ever,  in  the  manufacture  of  "  unaspaliin  .  tit  at  wnu] 
fat  with  water,  and  whether  or  not  bv  kueuthnji  the 


(a.)  imported  by  C.  F.  Dukcak,  Esq.,  Baixistet-at- 

I*w. 


wool  fat  with  water,  or  in  what  manner  do  the  defend'* 
ants,  or  did  they  ever,  in  and  for  the  maiwifaetnie 
aforesaid,  treat  wool  fat  with  water  ?   (8)  Do  the  de> 

fendants,  or  did  they  over,  in  and  for  the  manufscture 
aforesaid,  treat  wool  fat  which  has  been  obtained  by — 
certain  processes  sot  out  in  the  interrogatories —or 
from  the  waste  liquors  of  wo<d.  washing  works  with 
water,  and  whether  or  not,  hw  kneading  with  water, 
or  in  wbsit  uianm  r,  do  the  defendants,  or  did  they 
ever,  in  or  fur  the  manufacture  aforesaid,  treat  the 
last-mentioneil  wo'.l  tit  with  water'' 

The  defendants  objected  to  answer  the  above  inter- 
rogatories,  on  the  ground  that  the  discovery  aoucht 
depended  on  th«  determination  of  the  question  in  &• 
pute-^namdy,  tiie  vslidity  of  the  pihrtntifti^  patent, 
that  the  matters  inqoircKl  inUi  were  not  sufficipiitly 
material  at  this  stage,  and  constituted  a  trade  ^ixrrt 
of  the  defendants'  business.  This  was  a  summons  to 
obtain,  infer  olio,  farther  answers  to  the  above  intsr- 
rogatories. 

Latrscn,  for  the  plaintiffs,  referred  to  Bawes  v. 
CAoNoe,  7  £ep.  Pat.  Oss.  261 ;  Benard  Zenaifcia, 
10  Is,  T.  N.  8.  94.  12  W.  R.  Oh.  Dig.  68;  Badisdk 
AMiv.  r.eriMUin,  M  W.  R.  913,  24  Ch.  D.  15fi: 
Ashworth  V.  Rul>ert6,  39  W.  R.  17(»,  45  Ch.  D.  623; 
De  la  nw  V.  Dickrmon,  3  K.  &  J.  :i99i  FmrnB 
Webster,  12  W.  R.  iH,  2  Dr.  A  Sm.  250. 

Dove,  for  the  defendants. — The  phuntiffit*  ought  to 
establish  the  validity  of  IhA  patent  before  they  can 
be  entitled  to  the  disoovtty  soagfat.  I  rely  on  ord. 
31,  r.  20.  which  provides  th«t  the  court  may,  if  «tif> 
fled  that  the  rignt  to  the  discovery  sought  dq^fini* 
on  the  determination  of  any  issue  iu  dispute,  onier 
Huch  issue  to  be  determined  fllSk,  and  I6MrVB  the 
question  as  to  discovery. 

He  referred  to  Bawes  ▼.  Chatue  ;  Benard  v.  Letiu- 
tiein;  Badische  AnUtn  v.  Levinstein ;  Leitch  v.  AUolt, 
34  W.  R.  506,  31  Ch.  D.  374 ;  Fennesay  r.  Clark,  91 
Ch.  D.  184,  36  W.  R.  Dig.  IM;  Parker  Wdb,X 
W.  R.  392,  18  Ch.  D.  477. 

North,  J. — Before  the  rules  of  1883  and  the  pre- 
ceding rules  under  the  Judicature  Act  on  the  aame 
lines,  no  doubt  diaoovery  was  enforoed  more  than  has 
been  done  sinee,  and  sometimes  in  sudi  s  way  ssto 

uiuse  »itmt>cessar5-  expense  and  unnecessary  dis<:losuP' 
of  facts  that  in  the  result  turned  out  to  be  immaterial. 
Tliere  were  evils  jirising  from  that  in  two  ways,  both 
from  jiressure  on  a  defendant  and  also  from  cost* 
incurred,  and  a  very  salutary  alteration  has  been 
made  by  giving  the  court  a  discretion  now  which  it 
used  not  to  have,  both  as  to  saying  vHieOier  dboovery 
shonlil  1"'  given  at  a  particular  stage  or  jxistpoutxl  to 
a  later  stjign,  its  well  as  that  of  refusing  it  altogether. 
But  if  tljat  means  what  it  is  contended  it  does  mean, 
that  in  every  patent  action  in  which  invalidity  if  let 
up— that  is  to  say,  in  every  patent  aotion  ever 
launohed — there  is  first  to  be  a  deliberate  trial  before 
the  judge  and  jury,  if  necessary,  of  the  validity  of 
the  patent,  and  only  after  that  has  been  settled  are 
issues  to  be  raised  and  discovery  obtained  by  inter- 
rogatories and  otherwise  with  regard  to  the  question 
of  infringement,  the  benefit  gained  by  getting  rid  of 
the  waste  of  time  and  money  in  answermg  ^teRogs* 
tones  will  bo  far  more  than  made  up  for  by  the 
increased  wante  of  time  and  money  involved  in  hav- 
two  trials  of  every  jiatent  action  in  which  the  plain- 
tiff 8uocoe<Is  in  establishing  his  patent  instead  of  one. 
In  my  oi>inion  that  is  not  the  meaning  of  the  roUl, 
and  it  would  have  a  very  bad  effect  if  that  were  so. 
The  Ttile  is  intended  to  give  the  court  the  oj.ptirtunity 
of  saying  that  discovery  should  not  bo  jO^ven  before 
the  trial  of  the  action  unless  it  is  wanted  for  the 
pwipoaes  of  tha  trial;  for  asaaiqpla,  it  i 
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vuti  to  redeem  an  astete,  and  it  is  denied  that  be 
hH  •  right  to  redeem  at  all,  it  u  quite  nadflee  going 

intfi  *ny  qtieations  of  Recounts  until  it  is  known 
wbttbt  r  tht  rt'  ix  such  a  right  or  not,  nud  then  if  that 
wht  1^  M^tiiblished  «t  the  trial  the  taking  the 
icc«ant«  afterwards  is  a  matter  of  conne.  So  in  the 
MKof  a  action  by  n  principal  against  an  agent; 
MBey  denied.  If  tbe  agency  do^s  not  exist,  or  the 
rattioD  of  principal  and  agent  does  not  exist,  there 
i»  iooouDt«  to  hi-  taken  ;   and  it  is  unnecessary  to 

et  tbe  parti t'8  t<>  tht-  tmnhle  and  expense  of  gfoing 
U  itatmonts  of  hi  cuuiUn,  which»  unless  the  agency 
■  MtkUtsbed,  would  never  be  necessary  at  all. 

Bet  ia  the  case  of  ^a  patent  it  is  different.  No 
hul't  Viiliilif  y  is  one  thing,  and  itifrin<^('ment  another  ; 
kt  tlif  v  both  have  to  come  on  to  bo  tried  at  the  same 
tMu»N  and  the  partieH  uuist  come  before  the  court 
r<«dj  to  deal  with  both  cases  at  one  trial.  If  the 
pMBt  oontention  was  right,  that  disoovery  was  to 
»  DOstponwl  until  tho  validity  of  the  patent  was 
tried,  discovery  by  inferro^'atones  would  be  refused 
altogether,  because  it  would  not  praotioally  he  siTen 
there.  Tbe  plaintiff's  light  to  disoorery  would  be 
sway,  muA  he  woola  cnly  have  the  ojiportuuity 
of  gettiDg  out  what  he  could  <iii  oroHs-exunnnation, 
wiuiout  having  the  materials  to  had  up  to  it,  and 
without  having  the  evidence  there  that  he  would  have 
bad  if  tho  interrogatories  had  been  answered  at  an 
etriier  stage.    Now  in  the  present  case  the  platntiffii 

P forward  particular  things  claimed  by  their  jiritent. 
the  defendants'  excuse  for  not  aii.swcrijifr  were 
iwpfl,  the  result    would  he  either  the  phiintifFs 
wodd  have  no  discovery  about  these  matters,  and 
voold  not  know  what  the  defendants  wero  doing,  and 
e«dd  have  to  try  the  Question  of  infeingement  m  the 
or  their  case  would  fail. 
In  my  ojiinion  they  are  <  Irarly  entitled  to  have 
sp*!Cilic  answers  to  the  specific  interrogatories  (Nos. 
)  and  8)  put  here  as  to  what  the  defendants  are  doing, 
kiknrixg  tbe  interrogatories  ftamsd  npam  the  lines 
rftbaib^gatiaoa  in  the  spedficatioii. 

Solieitoniortlieplalatifb,  JoAfisen,  Sbn,<tiBU^  ' 

i^iicitors  for  the  defendants,  Crmvdera  A  Viaard, 
for  OiMlon,  ZMobouon,  A  Sin^tont  Leioeater. 


Matdi  tl,  20. 


Chan-  Dir.  ) 
Stirling,  J.  j 

III  r>  linwKX. 
Lloyd  Pnii.i.irs  /•.  Davis.  (»«.) 

^iO — CoiuftrnrtiuH — llfjtust  to  charity  J'ur  ever — Gift 
utrr  f«  iiuliriduaU  if  ynu  ral  system  if  idmotion  SStoi- 
luhtd — Rule  agaimt  jierjrttHitifs. 

A  tfMatitr  brqueathed  crrtttin  imoifi/if  to  trutfrt.^  \ijton 
'•lit  (u  inrent  the  Mime,  and  to  fKfublinh  and  rtiutiimr  for 
ftr  certain  day-tchoolt  in  lVale»,  and  he  declared  that, 
f^mtjfiSme  thereafter  the  Oovemment  ahotUd  ettablith 
■  flwat  tyitetn  nf  tdncation,  the  triuta  thonld  determine 
9d  the  tnoncffa  thonid  70  the  residuary  Itgateet  under 
Vtwill.  I'nder  thr  Kleiiimtanj  Ednmtiijn  AtU,  1870- 
•0,  a  general  eystnn  of  fdncaiivn  wtu  tsUxhliehed, 

Bddf  tkat,  upon  the  true  conttrttction  of  the  will, 
here  mi$  an  immtdiata  diepoeition  in  favour  of  charity 
» j'TTpriuity,  fottomdhy  a  yift  ovrr,  under  mhi'rh  thf 
'Ji./ijfiry  legatees  took  o  fiitiirr  iiitTixl ,  ^'  ik  /-<  f^iui  m, 
irut  which  need  not  nrrjt^sarily  occur  within  iierf  ltiily 
imit$ ;  and  thatt  tker^on,  the  g(ft  over  «om  void. 

Adjooined  wmiiiciinB 

(o.)  BsportadVW.  A.  O.  Woods,  laq^., 
at-Law. 


The  Ber.  Daoid  Bowen,  by  his  will^  dated  the  3rd 
of  September.  1846,  made  two  charitable  heqneats  of 

£1,7(K)  and  £500  to  trustees  upon  trust  to  invest  the 
same,  and  to  establish  Welsh  day-schools  in  certain 
parishes  in  Wales,  and  to  continue  iho  s  iine  Hchof»ls 
for  ever  thereafter,  and  he  declared  "that  if  at  any 
time  hereaflOT  tbe  Government  of  this  kingdom  shall 
establish  a  general  system  of  education,  the  several 
trusts  of  the  .said  several  sums  of  £1,700  and  £500 
shall  cease  and  det'Tniim-.  and  I  bequeath  tho  said 
»t!veral  sums  iu  the  same  maimer  as  I  have  bequeathed 
the  residue  of  my  personal  estate."  lie  appointed 
his  sisters,  Jane  Lloyd,  Annie  W.  Philhps,  and 
Eachel  Bees,  executrixes  and  residuary  legatees  of 
his  will. 

The  testator  died  on  the  9  th  of  October,  1847,  and 
his  will  wBi  dnly  proved  on  flia  Slrt  of  December, 
1847. 

Hie  Elementary  Eduoation  Acts,  18T0-90,  have 

established  a  geneml  systi m  of  «"ducation. 

This  summons  was  taken  out  by  the  j)er»on8  in- 
terested in  the  nieiduary  estate  of  tlie  testator  against 
the  Attorney-Qener&l  amd  the  trustees  of  the  re^wc- 
tive  sii*tts  of  money  for  the  detennsnation  of  the 
question  whether,  in  the  events  that  had  happened,  the 
trusts  of  such  moneys  had  determined,  and  whether 
ibm  moneys  bad  faUeo  into  the  realdiM. 

JIa.iliii;/«,  Q.(\,  lUld  Sa-in  /'f  11  /'mh/.  for  the  plaintiffs. 
— The  gift  over  to  the  re8i<luttry  legatees  has  come 
into  effect,  inasmuch  as  a  general  system  of  education 
has  been  established  by  the  Elementary  Education 
Acts.  The  rule  against  perpetuities  does  not  apply, 
because  here  the  gift  over  follows  a  gift  to  a  charity  ; 
Christ's  Uoajiital  v.  Grainyrr,  1  Mac.  &  G.  4(>(),  161. 

They  also  referred  to  In  n  Handell,  Itandtil  v. 
Dixon,  m  W.  R.  543.  38  Ch.  D.  213,  and  Walsh  v. 
Secretary  of  State  for  India,  11  W.  B.  823,  10  H.  L. 
Ca«.a67. 


CriiicJc$kamh^  for  tim 
funds. 


of  llm  mpective 


»S'ir  J.  Riijht),  S.G..  and  Imjle  Joifce,  for  the  At- 
tomey-Geueial.  Tlic  gilt  over  is  bad,  for  it  depen<l8 
upon  a  futuri>  event  which  may  not  ha^jten  with<u 
the  limit  of  the  rules  against  perpetuities :  Londvf 
and  South- Wettem  Itiiilnay  Co.  v.  Oomm,  .30  W.  1!. 
620.  20  Ch.  D.  562.  Tbe  general  rule  docs  not  apply 
to  a  gift  to  a  charity  followed  by  a  gift  to  anotht  r 
charity,  but  a  ^ft  over  to  indi\'iduals  after  a  gift  to  a 
charity  is  within  tbe  rule :  Gray  on  tbe  Kule  against 
Perpetuitiee,  pp.  n>2,  363.  lurt  Bandtll,  RandMx. 
Dixon  does  not  apply,  for  in  thai  oaae  the  gift  to  tbe 

charity  wax  a  termiuablo  gifl,  tod  not,  aS  in  tbis  OOMS 

a  gift  in  perpetuity. 

Iladiiiij-^,  Q.C,  replied, 

RTiiti.iNd,  J.,  after  stating  the  facts,  said:  Accord- 
ing to  tho  law  as  stated  by  Sir  G.  Jessel,  M.R., 
in  hitndon  aud  South-lVfstern  Railway  f'o. 
Girmm,  if  the  gift  in  favour  of  the  residuary  legatees 
is  one  which  is  not  to  vest  until  after  the  expiration 
of,  or  will  not  necessarily  vest  within,  the  period  fixed 
and  prescribe*!  by  law  for  the  cmition  of  future  estates 
and  interests,  then  the  gift  is  bad,  unless  the  circum- 
stance that  tbe  prior  gift  is  in  favour  of  a  charity 
makes  a  difference.  It  bai  been  dedded  that  the  rule 
against  perttetnities  baa  no  appHcation  to  tike  tmnsf<>r 
in  ii  rcrfain  event  of  ])rojierty  from  one  charity  to 
another:  ''firi.t'i  llmpital  V.  Grainger;  In  re  Tyhr, 
TyUr  T>ilrr,  40  W.  R.  7,  [1891]  3  Cb.  252.  The 
principle  of  those  dedflioaa,  however,  does  not  extend, 
m  my  opinion,  to  cams  where  fl )  an  immediate 
in  favour  of  private  individuals  is  followed  by  an 
executory  gift  in  favour  of  charity,  or  (2)  an  imme- 
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diate  gift  in  fwroar  of  ithmnltf  it  folloirad  by  an 

ueoatory  gift  in  favour  of  private  individuals.  Of 
the  former  claw  of  cases,  Lord  Selboruo,  L.C..  giv'ing 
the  judgment  of  tho  Court  of  Apjieal  in  Chamberlai/itf 
V.  Brucketi,  21 W.  R.  L.  li.  8  Cli.  App.  206, 21 1,  Rays : 
"  If  the  gift  in  trust  for  charity  is  ittielf  oonditioual 
vpon  a  future  and  unoorteiB  erent,  it  is  mlgijcwt,  in 
onr  judgment,  to  tiie  woM  ralM  and  prinoiples  any 
other  eetate  depending  for  its  coming  into  existence 
upon  a  condition  precedent.  If  the  condition  is  never 
fulfilled,  the  fstate  never  arises ;  if  it  is  so  remote  and 
indoHnito  as  to  tninsgrew  the  limits  of  time  pre- 
scribed by  tbo  rules  o?  law  against  perpetoiliea  the 
gift  fails  ub  initio." 

The  second  class  of  caseii  does  not  seem  to  have 
fallen  under  the  consideration  of  any  court  in  this 
country ;  but  the  Supreme  Court  of  ^Massachusetts 
has  in  Jirattlf-square  Church  v.  drant,  3  Gi-ay.  142,  and 
Theolcgical  Education  SociH^  r.  AUortw/-',',  mral,  21 
Lathrop,  285,  held  tiiat  fhende  against  i  crpotuities 
iijiplies  to  them.  For  the  knowledge  of  these  deci- 
sions I  iiiu  indohtod  to  the  very  learned  and  able 
treatise  of  l'!of(^s8or  J.  C.  Gray,  on  "The  Ilule 
against  Penietuitios  "  (sec  section  593),  to  which  I 
waa  Tefevrea  in  argument.  On  the  otiher  hand,  as 
property  maj  be  given  to  a  charity  in  perpetuity,  it 
mav  be  giveo  for  any  shorter  period,  however  long  f 
and  the  interest  undisposed  of,  even  if  it  cmnot  be 
the  subjict  of  a  direct  executorj*  gift,  may  bo  loft  to 
devolve  aa  the  law  proscribes.  Of  this  an  example  is 
to  be  found  in  in  re  Jtaudell,  BandeU  ▼.  Z^tVcoit,  in 
whUk  tho  head-note  ia  as  foUowa:— **A  tertatrfac 
beqneatlied  £14,000  on  trust  to  pay  the  income  to  the 
inonmbent  of  the  church  at  H.  for  the  time  boinp 
■O  long  us  he  permitted  the  sittings  to  Im^  dccupied 
free;  in  case  payment  for  sittiufjs  was  ever  demanded 
ihe  directed  the  £14,000  to  fall  into  her  residue. 
Held,  first,  that  the  teetatrix  had  not  eamxeaied  a 
genenil  intention  to  devote  the  £14.000  to  oharitaUe 
j>uri)oses,  so  tliat  in  case  of  failure  of  the  trust  for  the 
benefit  of  the  incumbent  the  fund  would  b<?  applie<i 
cij-jnis  ;  secondly,  that  the  direction  tliat  the  fund 
should  fall  into  the  residue,  being  a  direction  that  the 
fund  should  go  as  the  law  woldd  otfacririse  carry 
it,  did  not  offend  the  rule  against  perpetuitiea." 

The  question  which  I  have  to  decicki,  therefore,  ap- 
peals to  me  to  reduce  itself  (d  nm  of  the  construction 
of  the  testator's  will  whi  ther  the  testator  has 

given  the  property  to  charity  in  i>erpetuity,  subject 
to  an  executory  gift  in  favour  of  tiu  residuary 
legatee,  or  one  for  a  limited  period,  leaving  tiie  vn- 
dlsposed  of  interest  to  fall  into  residue.  In  construin* 
the  will  the  rule  to  be  applied  is  that  stateil  by  liorn 
Selbome  in  I'mrk-^  v.  Moctl-ij,  'I'.i  W.  H.  1.  :>  App.  Cas. 
714,  719 :  -"  You  are  not  to  import  the  law  of 
remoteness  into  the  cunstniotion  of  the  instrument  by 
whiob  yon  investigate  the  eo^reased  intention  of  the 
testator.  Yon  take  his  words  and  endeavonr  to 
arrive  ut  their  nieuninnj  rxactly  in  the  SHnie  manner 
as  if  there  liad  ln-en  no  such  law,  iim]  as  if  the  whole 
intention  expressed  by  the  words  o^mld  lawfully  take 
effect."  Now,  the  sums  of  £1,700  and  £500  are 
bequeathed  to  trustees  who  are  obviously  selected 
with  a  vieur  to  the  efficient  administration  of  the 
charitable  trusts  created  by  tho  will,  and  were  not 
intended  by  the  testator  to  b  •  <  Iiiiri;t'il  with  any 
dutie,s  OS  regards  any  other  poi  'im  if  his  property, 
lie  directs  t tin  trustees  named  -i  i  i  will,  by  means 
of  the  funds  paid  in  to  them  by  his  executors,  to 
eetabliah  certain  sdiools,  **  and  to  continue  the  same 

schools  for  ever  thereafter."  He  (''int''m|.>lntes  a 
perpeturtl  8Ucces.siou  of  trustees  in  wlioiu  the  execu- 
tion of  the  trusts  is  to  be  vested.  1  think  tliat  on  tho 
true  eonstruction  of  the  will  tiieie  is  an  immediate 
dii^osition  in  favour  of  ehaiity  in  piipfllBlIf ,  wd  not 


for  any  shoitsr  period.  Tbat  is  followed  by  a  rift 

over  if  at  any  time  the  Government  should  establirii 
ii  general  system  of  education  :  and  under  that  pft 
over  thi>  resirluary  legatee's  take  not  an  immediate 
but  a  future  interest.  As  the  event  on  which  that 
fotara  interest  is  to  arise  is  one  which  need  not 
ncassMiQy  oaoor  vitlnn  perpetnity  limits,  it  follows 
that  the  gift  over  is  bad;  and,  oonseqaently,  the 
summons  must  be  dismissed. 

Sii  7n  moii/t  il /'« m  I's ,«» y/. 

Solicitor  for  the  plaintiffs,  Sharon  Grole  l  unter. 

Solfa^ton  for  tiie  Altomey-Q(snsral,  Bufe  Jt  Cb. 

Solicitors  for  the  trustees,  Ilelder,  Itohertt,  8bb,^ 
Walttm,  for  W,  Morgan  Grij^tht,  Carmarthen: 


I 
I 

KdJTwic'h'j.  J  M«di 8,9.14;  April II  ; 

/n  r$  SoiOHSBT. 

Somerset  e.  Earl  PorLETT  xsv  Otuku^.  [■i.) 

T rii/it'i. —  I'raich  of  trud  —  Inr'tUnent  vn  titort/jU'jt— 
Valtuiti<fn  —  SUttiitr  »f  Limitatiotu  —  Mfti*are  r/ 
liabilUu — Cotmnt  qf  btntMiary—Inammding  inianA 
—Truttee  Ad,  18W  (51  *  S2  Vtei,  c.  60),  s*.  4-6.  ft. 

The  truattrs  of  <i  iitarriiu/r  gi-ttlvinent,  in  r<>i*/<-);4,iJ(i^  '  ; 
0»  iuvt$tmetU  u/  the  tru^  fuiuU  on  mnrtgagf.  thmx^k 
Uieir  mtUeUor  imtrueted  an  experienced  valuer  tu  rfpori 
vn  the  proi>ertyaiidaid»i§e  tkem  what  sum  oeaM  is  «%%fy 
advanced  upon  if.  With  the  inttrvetiont  nm  snf  a 
Itttrr  ccniaiiiiiii/  the  fulhurinii  ifurils  :  "  If  {<  'h^irrtUt,' 
Ihith  inirrt<ju>/(>r  niul  iniirt'_/n</tea  that  as  much  money  ihaH 
be  admncfd  as  ijon  can  advue  will  be  properly  tecurfL' 

The  tolieitor  who  to  inttruded  the  valuer  on  htkal/  of 
the  tradeea  vetu  obo  (A«  mtUeUnKr  t^f  the  propotti  «is*i>  i 
ijaqiiT.  T!if  nil, IT,  in  his  report,  valued  the  proptHg at 
i'il'.ToO,  ^11, ■{  tMt.nated  tht  net  rental  at  £1,070.  mat  I 
t/ti  itinnt  fiiif  I '•)•"/»■  H  letter  to  Ih-  .yliritiir  ndvi ting  thai 
£30,000  mi<jht  be  safely  admncrJ.  The  pro}n>»td  mort- 
gagor being  di»fali«/ted  with  thit  $um,  the  tolieitor  had 
cm  Milsrmsw  with  the  mluer,  and  eubeequeHtij/  the  Mir 
advited  that  £S5,000  might  m/ely  he  aaraneed  vjm  the  ' 
pntju  rfi/,  i/iriiii/  ax  the  ifround  vf  tlii->  <ipiniini  th'  focf 
that  he.  thouijht  incren»ed  renf^  mii/ht  in  nbtniuoi.  J  fit 
truMtej)  thereujmi,  in  1878,  admmed  the  irhuh  (•/  tht 
triutfundy  conaieting  of  a  sum  of  £34,612.  >//)un  tecurity 
0/  me  property.  The  f««es(ni«M<  uxu  wide  with  the 
written  content  of  the  tenant  for  life,  and  at  his  intttga- 
tton  and  rei]ue»t.  fniarett  oh  lAs  mortgage  HSl 
dllhf  JKlid  di'Tll  In  1S!K),  when  U  teae  found  ikat  Ike 
firiuritif  ii'as  iiifiilfici'iif. 

Ill  an  ti'-lii'n  linitujlit  iii/niuH  the  turvii'itig  truster!  hy 
the  temut  fur  life  awi  hie  i^fatU  childnn  eniiUtd  in 
rssMtfufer, 

JJ-Ul,  il.t  hiffeen  the  infant  plaintiffs  and  th'-  de/md-^ 
antt,  tfxtt  th'  iiivettment  of  the  £34,612  uxu  a  breach  of 
tniM,  'ii,d  that  the  df/eudanti  wtn  joiHUjf  emd  etmndhf 

liable  in  tnakr  i/ood  the  same. 

Utid,  that  £20,000  UKU  tlie  largest  sum  which  migU 
properly  have  been  advanced,  wiihiti  the  imoaMy  4/ 
eeetion  6  t^the  TruOee  Act,  1868;  but 

IIrld,ae  hetwteii  thi-  triumtforltfeamdtht  dr/ruJant*, 
t/utt  hii  right  of  uctii-n  loae  barrid  by  eectivn  H  of  tht 
Trustee  A<  t,  1888,  ami  that  his  life  interest  in  the  irhJ' 
truet  estate  mnet  be  impounded  ^  way  of  indemnity  (c 
the  defendants.  I 

Trial  of  iirti.jii. 

The  i)huiitill»  in  this  action  were  Vere  Franria  John 

,  (a.)  Iteported  by  AUfOLD  fitoOVBft.  Bs^.,  fiaoister-  I 
at-Law. 
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Scmmet  and  his  iufant  cbil(ln>n  ;  uiul  the  defendiiut« 
«m£arl  Poulntt,  Lord  Dorchi  Mt.  t ,  .unl  Sir  T.  M.  y- 
vA,  the  surviving  trusteefi  of  hiu  uiurritige  N«'ttl«iueiit. 

the  settleiucnt,  dated  in  ISlo,  it  waa  declared 
tkt  the  dflfendaiits  aod  GnuiTille  &.  2L  8omnet 
(ifamdfleaMwd)  shonld  stead  poMMsed  of  oertsm  BtookB 

and  <*curitii>s  updii  fnist,  after  tho  iaiirn)ifjjt">,  witti 
thec'jnsent  in  wntiii;?  of  tbo  husbaiid  and  wifp  during 
thtor  joint  lirow.  to  Ht'U  and  invest  th(!  »iirnif  on  real 
■nd  other  seoorities,  and  to  pav  the  inoome  to  the 
hmbaiid  for  HfB,  then  to  the  wife  for  Vi»,  and,  aftar 
the  death  of  the  sarrivor,  to  hold  the  trust  estate  on 
tnsts  for  tlie  children  of  the  marriage.  There  were 
flTediildn:>n  of  th<'  marriage,  who  with  their  father, 
Tere  Somerset,  were  the  plaintiffs  in  the  action. 
In  1878  Yere  Somerset  was  daiinMW  Chat  tiie  trust 
be  infested  mm  mortgage  ot  the 
n  Shrapsmre  belonging  to  Lozd 
Hill.  With  a  view  to  this  investment,  Mr.  Berger,  a 
niiDiber  of  tJie  firm  of  Wild,  Rerger,  &  Co.,  the 
•oUdtor  of  Lord  Hill  waa  enipluyt  il  to  instruct  a 
firm  of  valuers  to  value  the  estate  on  behalf  of  the 
tnutees.  ▲  aMMrtgaoe  already  existed  on  the  estate, 
asd  it  «aa  jaopimea  to  tnmsfer  this  to  the  trustees 
•nd  to  advaaoe  such  further  sum  as  might  be  advised. 
The  instructionH  were  sent  t<p  Farebrothor,  BUis,  & 
Co.,  who  were  thereby  n^quested  "  to  inspect  the 
ftnos  and  report,  and  also  to  advise  the  trustees  what 
enditinnal  sum  can  be  safely  advanced  to  Viaoount 
m  OB  the  eeeoritj  of  Ae  property." 

With  the  instructions  was  sent  »  letter  containing 
the  following  words  :  —  "It  is  dosimi  by  both  mort- 
gagor find  luortgapci's  tliut  :in  unich  moni'V  sluill  lu> 
itdvanced  as  you  caui  advise  will  b»'  properly  securetl." 

The  property  was  accordingh'  valued  by  Wr  J. 
Hhi,  a  roanber  of  the  firm  of  Fkrsbrother,  Ellis,  ft 
Co^  «Im>  valued  H  at  £42.7fi().  and  estimated  thanek 
ratal  at  £1,070.  He,  ut  the  same  time,  advised  that 
£30.000  might  b*-  udvuucril  on  the  ])roperty. 

I/iinl  Kill  WHS  (lisHutistii''!  with  thin  ngure,  and  Mr. 
Berger  uiterviewed  iiir  J.  Ellis  upon  the  subject.  Two 
days  after  the  interview  Sir  J.  Bllis  wrote  a  letter 
sdvinog  the  trustees  that  £35,000  might  be  safely 
advanced,  the  ground  of  his  opinion  being  that  he 
!ri'>u-:!it  till'  p'lits  might  be  increaaad  if  Lord  HiH 
were  willing  to  take  that  course. 

ThB  IruiI  funds  were  thereupon  sold  and  the  pro- 
ceeds, aasoantiDg  to  a  sum  of  £34,612,  wwe  advanced 
to  T/oti  UiU  npon  tiie  eeenrity  of  (be  Hawkatone 

estate.  The  investment  Wius  made  witli  the  written 
consent  of  Mr.  and  Mrs.  Yere  Somerset,  and  ut  the 
rwj  iie>it  of  \  ere  ISomerset,  although  there  was  no 
direct  evidence  that  he  knew  the  advance  to  be 
improper. 

GnnviUe  B.  H.  floaaMeset*  who  was  a  aMBftber  of 
ihm  bar  and  eacperisaeed  m  dealing  with  landed 

estates,  and  upon  whose  judgment  his  co-trustees 
stated  that  they  relied,  died  in  1881.  Mrs.  Vere 
.Somerset  died  in  lSf*9.  Mr.  Jenkins,  referred  to  in 
the  jndgmentt  was  aoUcitor  to  Colonel  Hill,  Vere 
BooomPa  fBlli«r-iB-]«w. 

n'nrmin^m,  Q.C,  and  O.  L,  dure,  for  the  plain- 
tifik — ^No  proper  ^nation  of  the  property  was 
aada.  The  vainer  was  not  employed  indet>endently 
of  the  owner  of  the  property  :  T.f(tri'ij<l  v.  Whitrlty, 
38  W.  K.  721,  12  App.  Cas.  727  ;  In  r*-  Stihnou,  Prkd 
V.  t  j,j.kbii,  38  W.  R.  \:>i\  IJ  Ch.  D.  .'{.M  ;  v. 
Mtek,  14  App.  Gas.  658,  ;5S  W.  It.  Dig.  179.  The 
rase  dons  not  come  within  section  ti  of  the  Trustee 
Act.  1 888.  Yere  Somerset  did  not  consent  to  a  breach 
of  trust,  but  merely  to  an  investment  in  Lord  Hill's 
real  estate. 

ifarlcm.  O.C,  and  2*.  U, 


Canon,  for  the  defend- 
notad  iBMpandantly  of  the 


owner  within  the  meaning  of  section  4  of  the  Trustee 
Act,  Till'  iiiii  n  !*t(<  of  the  mortgagor  and  mort- 

gagees were  not  so  necessarily  inconsistent  that  one 
person  could  not  represent  them  both.  The  luBBleua 
maBOiiahly  belivad  that  an  able  practical  surveyor  or 
vainer  was  instrooted  and  employed  indejiendently  of 
t!ie  owner  "f  the  jitoperty,  and  wc  Riiljinit  that  that 
in  the  true  coustniction  of  the  section.  The  plaintiil' 
Vere  Somerset  is  barred  bv  srrimii  8  of  the  Act:  Ju 
re  Bowden,  Aiuirew  v.  Coop/  ,  .i'.i  W.  K.  219.  45  Ch.  D. 
444;  Waid  v.  OHiipatn,  0  Tinu^  L.  H.  254.  The  Ufe 
intereat  of  the  eame  plaintitF  must  be  impounded 
under  section  6  to  indemnify  the  trustees  if  they  are 
liable:  (iriJfUh  v.  Ilto/hes,  40  W.  H.  "iliK  [1892]  3 
Ch.  105.  In  liny  case  we  are  liable  only  for  the  excess 
of  the  amount  advanced  over  the  wluoh 
murht  propedy  hava  ban  advanoed. 

They  lewHwd  alao  io  In  re  Ood/rty,  thd/reg  r. 
Faulkner,  32  W.  E.  23,  23  Oh.  D.  483 ;  /«  re  J'eartuu, 
Oxiey  V.  Scurth,  .51  L.  T.  N.  8.  692,  33  W.  K.  Dig. 
224  ;  Howell  v.  Yonmj,  •>  B.  C.  259  ;  tSmitli  v.  Foj^, 
6  Hare,  38G ;  IlirktitU  v.  RichciU,  64  L.  T.  N.  S.  263. 
39  W.  R.  Dig.  243 ;  and  Bndky  t.  iZOAst,  26  W.  B. 
910,  &  Oh.  D.  18». 

U'<irini'fi<jt"ti,  in  reply     Tlir  net  rental  was 

insutHcient  to  pay  the  iutcrost  on  thu  uiortgugc,  and 
it  was  a  mere  vacillation  that  inoMaaad  rents  mi^t 

be  obtained. 

He  referred  to  Fnj  v.  Tapspit,  33  W.  K.  113,  28 
Ch.  D.  2(38 :  In  re  Pagt,  J<met  V.  Jfofspan,  41  W.  JL 
357,  [1H93]  1  Ch.  304;  In  rt  Walker,  WsMer  T. 
H  ,  i;j  1,.  T.  \.  S.  449,  38  W.  K.  Dig.  203; 
JIi't;h,»  v.  Ttvisiitii,  34  W.  B»  498;  and  lu  re  tiwainf 
.S'/niu  T.  Ih'tasinHiN,  [1891]  3  Oh.  2SS.  40  W.  B.  Dig. 
260. 

Our.  adv.  vtiUm 

April  12.— Ksnwion,  J.— At  the  oonclusion  of  the 
arguuieutii  I  observed  thiit  this  wiis  onv  of  the  moHt 
difficult,  and  probably  the  most  important,  of  pure 
chancery  cases  that  had  come  before  me  as  judge. 
Keileotion  has  confirmed  that  impresaion.  "EiaB 
general  law,  j^ierliaps,  is  not  now  so  dilBciilt  aa 
formerly,  beciiuse  it  htus  been  fully  ex})ounded  in 
several  aulhurities,  to  some  of  which  I  mu.st  pre.sently 
refer,  lUid  pm  tii  iilarly  by  I'lie  emaimting  from  the 
highest  court  in  the  realm,  but,  uotwithstiinditig  the 
Trustee  Act,  1868,  il  is  of  vast  importance,  and  the 
ever-ohanging  scenes  of  life  oooatantly  present  it 
under  new  aspects  and  raiae  new  points  ot  interest. 
This  uise  itself  is  an  illustration  nf  such  varieties. 
Further  difficulties  arc  introduced  by  the  statute,  and 
I  can  conceive  no  subject  of  deeper  interest  to  trustees, 
or  to  those  who  have  to  advise  uiem  or  conduct  their 
oases,  than  die  proper  oonatmotioin  and  application 
of  its  j>rovisiou8.  I  have  therefore  reflected  on  the 
arguments  in  ihin  case,  and  studied  the  facts,  docu- 
ments, and  uutl;uritif  s  with  the  utmost  devotion  of 
which  I  am  capable,  and  with  earnest  anxiety  to 
anira,  if  possible,  at  a  right  condliaion  on  all  and 
ev^  the  main  poinia  raqiiinng  oonsiderBtion.  lu 
my  judgment,  wlucSi  will  run  to  mme,  perhaps,  too 
^;if  id  length,  I  shall  have  i/ccnsion  to  mention  some 
of  these  facts,  documents,  and  authorities.  I  could 
not  mention  all  without  even  greater  prolixity,  and  it 
is  posiiUe  that  some  may  be  outittul  which  ou^ht  to 
be  noticed,  but  they  have  been  stodiad  and  weighed, 
and  if  some  have  £uled  to  influence  me  as  they  owht, 
it  is  not  because  the  opportunity  has  not  Men 
aflTorded 

Before  dutci'miuiug,  and  in  order  to  determine,  the 
main  points  arisiup^  imder  the  Trustee  Act,  1S8!S.  it  is 
neoessacy  to  wnr'^ff'  to  what  eartent,  and  on  what 
gzoonds,  the  daifndanta  can  ba  bdd  liable  ' 
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dently  of  that  statute — that  ia,  onder  the  law  prmoualy 

existing.  And  for  this  par|>cjsc  it  will  be  conveuieat 
to  state  shortly  what  I  oonoeive  to  be  that  law,  m  far 
it  tH  applicable  to  the  case  in  hand.    It  may  lx> 


as 


taken  to  be  aettUd  (we  SjpeisM  t.  OouhI,  32  W.  &. 
435,  9  App.  Cas.  1 ;  and  Lmroyd  ▼.  Whitdey)  that 

tTUBt«H's  must  «'Xt?rcise  in  tin-  ili^eharge  of  thuir 
duties  ordinary  cure  imd  jirudt'iice,  by  wliich  ia 
meant  such  cjire  and  prudence  as  a  rt  JisoimhiO  man 
would  exercise  in  the  management  of  his  own  private 
affairs,  and  that  so  lon^  as  they  do  thia,  and  aot 
inttiia  tha  limits  of  theur  lesal  poiran»  tfacjf  cannot 
Im  made  liaiUa  for  loss,  oven  thoogh  inoamd  Vy  what 
tozna  out  to  be  a  failure  in  discretion.  Further, 

f generally  speaking,  but  subject,  possibly,  to  some 
imitatiun,  it  may  bo  taken  to  bo  settled  that  the 
liability  of  trostees  as  regards  anr  partacolar  trans- 
aotion  is  not  increased  by  reason  of  tne  fact  that  one 
of  their  number  is  skilled  in  ifaa  banMH  ivitli  which 
that  transaction  is  concerned. 

As  regards  investments  on  mortgage,  it  is  the  duty 
of  trustees  to  conclude  for  theuselves,  and  by  the 
exercise  of  their  own  judgmcuk,  whether  any  g:iTen 
Mmizilgr  ia  aofficient  for  the  amoimt  whioli  tMV  pro- 
pOM  to  a^raace  against  it,  and  tUs  bolds  g009  not- 
withstanding thiit  th(?  .surveyor,  Bolicitor,  or  other 
trusted  agent  expressed  an  opinion  on  the  subject. 
There  is  no  absolut*;  rule  re8i>ecting  the  chuicf;  of 
Mourity  falling  within  the  strict  limits  of  authorized 
iawaMMnite,  or  fhe  amount  proper  to  be  advanced 
Mainat  any  particular  security,  but  Leantyd  v. 
Whitdey  is  a  warning  to  trustees  that  land  devoted  to 
trade  may  not  be  regarded  as  a  proper  security  at  all, 
and  the  same  case  combined  with  others  (see,  fur 
instance.  Fry  v.  Tapacn)  shows  that  there  are  unde- 
fined, bat  feirly  wiu.  undaratood,  limita  bqrond 
which  adtamei  ought  not  to  he  made.  Lord  Wataon 
says  ( 1 2  App.  Cas. ,  at  p.  734)  that  these  limits  must 
bo  understood  as  indicating  the  lowest  margins 
which,  under  ordinary  circumstances,  a  careful 
investor  of  trust  f imds  ought  to  accept ;  and  if,  on 
the  one  hand,  that  implies  uiat  onder  apedal  drcum- 
atanoes  tbcee  marg^  need  not  be  ohaerved,  it 
ei^oally  implies  that  it  may  not  be  safe  to  be  content 
with  them.  In  order  to  fix  the  limit  of  advance  in 
any  particular  case  it  is  necessary  for  trustees  to 
be  ad'vised  respecting  the  valne  of  tne  property,  and, 
unleas  they  themaelTea  are  peraonally  acqii&rted  with 
it,  they  moat  alao  be  advisM  remeoting  the  dtBi«cter 
of  the  proiKTty  and  the  probability  of  its  continuinp 
to  be  a  proper  trust  security.  The  object  of  trustees 
must  ever  lie  to  make  a  j)eriuanent  investment  that 
is,  cue  wliich  will  be  maintained  for  a  considerable 
p«iod,  and  which  will  not  only  during  that  period 
yield  the  itipnleted  inoome,  bnt  will  ultimateW  and 
whenever  reqtdred  reaUae  the  full  sum  advanced. 

In  Lmroyd  v.  Wliilehy  {12  Ajip.  Cas..  at  p.  732), 
the  Lord  Chancellor  dwells  on  the  im^turtance  of 
securing  the  capitid  sum,  but  did  not,  I  am  convinced, 
intend  to  place  in  the  baokg^nnd  the  importance  of 
aJao  aecanng  the  income,  whioh  may  be,  and  often  is, 
as  essential  to  the  welfare  of  the  remainderman  as  it 
is  to  that  of  the  tenant  for  life.  Trustees,  therefore, 
must  regard  any  a<lvice  given  to  tlieiii  respecting  value 
from  this  double  point  of  view,  and  cannot  be  ab- 
aohred  from  UabUlty  for  loss  arising  on  a  particular 
tramaacftioo  by  ahowiDg  that  their  advance  was  within 
the  allowed  IfanHa  as  regards  capital  if  they  were 
eXiOeeded  as  regardn  income,  and  the  inoomo  was  in- 
sufficient to  ])ay  the  stipulated  interest. 

1  express  myself  thus  because  the  limits  stated 
with  reference  to  capital  have  not  been  specifically 
a|ipliedto  income,  and  I  am  not  aore  that,  as  regardiB 
mobme,  some  larger  latitude  might  not  safely  be  per- 
mitted.  On  the  question  how  far,  if  at  all,  trustees 


may  properiy  roly  on  the  position  of  tiie  bonowsr, 

there  is,  m  f-.ts  a.<t  I  am  aware,  no  anthority.  Men  of 
ordinary  care  and  prudenw  managing  their  own 
afTairs,  would  no  doubt  take  thi.s  into  consideration, 
and  in  the  mercantile  world  it  ia  freaaently  treated 
as  equally  important  wHh  ^  Talne  ot  the  secority. 
It  is  impossible,  I  think,  to  exclude  it  from  the  con- 
sideration of  trustee.s.  who  are  bound  to  have  rfgarii 
to  all  the  circumstances  connected  with  any  pni- 
poeed  advance  on  securit}*,  and  it  would  not  be 
diffiealt  to  put  caaoa  in  which  the  solvency  or  insol- 
vency of  the  borrower  would  probabl|y  infloiwnB  thtai 
in  making  an  advance  aomewhat  m  ezeeaa  of  tbs 
limita  generally  allowed,  or  declining  the  transactinn 
altogether ;  but  where  the  object  is  to  make  a  {>er- 
monent  inveetment  of  trust  mon?y  on  mortgage  ii{ 
real  estate,  it  aeema  to  me  wrong  to  advance  a  sum 
largolv  in  esoesa  of  what  ia  oCuerwiae  ligfat  hecsiue 
it  is  believed  that  the  IwnDwer  is  now,  and  it  it 
anticipated  that  ho  will  remain,  capable  of  paying  the 

Erincii>al  and  interest,  or  surli  part  thereof  as  cannot 
e  realized  from  the  security.  The  mortgages  of 
May,  August,  and  September,  1878,  impeeohedlB  ttii 
action,  and  whioh  for  pnoliaal  patpoeoa  may  la 
treated  as  one  traBaaetioa,  mtiat  be  OMmined  on  mm 

inineiples. 

When,  bow,  and  by  whom  this  disji.'<truus  iiiurtg*S' 
was  first  suggested  dwa  not  clearly  apju-ar,  and  i< 
perhapa  immaterial.  Suffice;  it  to  say  that  in  tha 
Mitnmn  of  1876  the  plaintiff,  Mr.  Yere  Bomerset, 
who  was  tenant  for  life  of  the  funds  comprised  in  hit 
marriage  settlement,  wished  to  have  those  invsst- 
nients  realized  and  the  jiroceetls  advanced  on  th« 
security  of  Lord  Hill's  Ilawkstone  estate.  It  is  cltar 
that  from  the  first  he  desired  thus  to  invest  the  whole  of 
the  tniat  fnnda,  oalonlated  to  be  £36,000  atedmg,  and 
that  in  tUa  he  waa  at  one  with  hia  fiadier4i«law. 
Colonel  Hill,  and  the  intended  mortgagor,  Lord  Hill. 

There  are  expressions  in  some  of  the  early  letter*, 
such  OS  Mr.  Jenkins's  letter  of  the  2.3rd  of  November. 
1876,  pointing  in  this  direction,  and  to  the  same 
are  Colonel  Hill's  two  letten  of  some  days  in 
1878.  and  Mr.  Haste's  two  letters  of  the  4Ui  of 
February,  1878.  This  is  important,  beoaase  it 
exphkins  a  jui-ssage  in  Messi-s.  Wila  &  Co.'s  instnu  ti')n» 
to  Hir  John  Ellis,  which  must  bn  mentioned  presently. 
There  is  no  direct  evidence  of  any  communication  of 
thia  to  the  tnuteea.  It  might  or  mi^t  not  be  n^t 
to  intar  that  it  waa  made,  bnt,  ataaymlB,  M—i. 
^^'ild  ft  Co.,  who  acted  both  for  mortgagor  and 
mortgagees,  knew  what  was  intended,  and  I  most 
impute  to  the  trustees  the  information  which  they 
poeseased.  It  is  not  unusual,  it  is  indeed  very  usual, 
for  the  same  solicitor  to  act  on  behalf  of  mortgagur 
and  mortgagee,  and,  whare  the  invaetment  ia  of  tnist 
money,  to  act  also  for  the  tenant  for  Ufa,  who  baa  en 
immediate  interest  in  the  inve.ntment,  and  wboae 
cou.Hent  is  generally,  as  here,  required.  It  fs  only 
fair  to  solicitors  to  say  that  thia  difficult  an<l  delioite 
duty  of  acting  impaitaally  to  clients  with  conflictiug 
interests  is  generaOy  ^ebaiged  with  perfect  fairness 
and  seldtini  gives  rise  tO  BSy  complaint,  but  the 
position  is,  nevertheless,  an  embarrassing  one,  »nd 
when  complaint  is  made,  necessarily  renders  scrutiny 
of  conduct  more  susiacious.  I  am  particularly 
anxious  to  be  flaieful  in  what  I  say  respecting 
Mr.  £ei«er,  who  mMUged  the  boanaaa  in  the  presaat 
case,  not  ao  mndh  becanae  be  is  a  member  of  a  wdl- 
known  firm  of  snlicitora  as  b<'can<i-  In  h.:i<  not  had  Ml 
opportunity  in  this  action  of  explnnimg  hia  conduct, 
I  have  already  said,  and  I  desire  to  repeat,  that  1 
have  not  a  word  to  aay  against  the  discretion  of  tfa* 
defendants'  oounael  in  not  flailing  Mr.  Berger  as  their 
witness.  This  waa  a  matter  entirely  for  the  detar- 
mination  of  cuuusei,  and  I  wiah  to  uphold  oaaaaa  m 
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the  exercise  of  their  discretioD.    I  am  quite  satisfied 
tliat  Mr.  Marten  exercised  bis  in  the  best  interest  of 
Uielieot,  and  experienoe  tells  me  that  sonMiukof 
tiMiTStioa  most  be  uusarred  in  tbe  discreet  ealecMon 
er  Itiectton  of  witnesses.    But  Mr.  Korger  wa.<<  not 
oQea,  and  I  cannot  altogether  avoid  makin;;  rnnarkH 
vhich  may  be  (litiagrooablo  to  him,  and  to  which  ho 
poenbljr  has  a  complete  answer.    Mr.  Berger  knew 
that  it  was  a  condition  of  the  putmoeed  mortgage  on 
Lonl  Hill's  part  that  his  firm  uoald  aot  ham  tor 
mortgagor  asd  mortgagee*.    He  kneir,  furttw,  that 
yii.  Haste,  Lord  Hill's  ag^t,  wa.s  in  coniraunication 
with  Mr.  Vere  Souiersft,  who  over  much  assumed  the 
j     foation  of  mortguget',  though   his   trustees  really 
filled  that  character,  and  that  Mr.  Haste  apoarently 
Kted,  as  aooording  to  Mr.  Vera  SoBUWot's  aamtsnon 
I    bs  in  truth  acted,  as  agent  quite  M  mnoh  for  that 
^tleman  as  for  Lord  HiU.   He  also  knew  that  the 
mtended  mortgage  was  to  1)o  for  iis  much  !is  £3.3,000, 
and  that  this  would  be  us  advantageous  to  Lord  Hill 
u  to  Mr.  Yere  Somerset.   For  all  this,  I  need  only 
refer  to  the  ooxrespondenco,  whioh  contains  abnndaiit 
proof  wiflumt  quoting  particiilar  passages.  He 
•eemed  to  have  assumed  that  the  trustees  concurrfd 
with  Mr.  Vero  Souiorsct  in  wishing  that  the  whole 
tnist  mouevi  should      advaucod  to  Lord  Hill  on  the 
Msrtty  of  the  Hawkstone  estate.    At  least  I  tind  in 
fte  ooireepondence  no  inquiry  by  him  from  them  and 
seshdnfmant  hf  them  to  liiiD  contndioting  this  view. 
Kr.  Vera  Somenet  Imew  the  Hawltstone  estate. 
That  he  was  acquaint<'tl   with  the  details  of  thc^ 
property  or  the  rentals  of  the  several  farms  is  not 
shown  by  the  evidence,  and  I  do  not  think  was  the 
fact,  but  he  had  some  knowledge  of  it,  whareM  hit 
tawtees  appear  to  have  had  none.   Thia  also,  I  HMk, 
moat  have  been  known  to  Mr.  Berger.    It  is  only 
fvt  to  the  trustees  to  8»iy  thiit  though  in  the  evt  iit 
they  were  guided,  perhaps  fixilishly.  y<"t  nut  un- 
natorally,  by  Mr.  Berger.  and   although  the  other 
three  also  not  unnaturally  relied  on  their  ootleague, 
Mr.  QnnviUe  Somenat,  who»  besides  being  a  monibar 
of  the  har,  is  said  to  have  had  large  experienoe  in 
!  ir.df  d  t'?!tate<«,  yet  they  were  by  no  nmans  eager  to 
tra.biirk  iin  this  transfiction  or  to  advance  tho  trust 
money  witljout  proj>er  precaution,  or  on  other  than 
good  security.    I  cannot  bat  think  that  if  Mr.  Berger 
Dad  stood  Arm,  or  if  he  had  pointed  out  to  them  vxe 
objections  to  the  coarse  pursued  and  the  risks  which 
they  were  incorring,  they  would  have  drawn  back  and 
would  have  avoidra  this  lifig  itioii.    The  transaction 
waa,  nevertheless,  theirs,  and  they  uiunot  be  heard  to 
wy  that  tbe  instructions  given  to  Sir  John  BUis  were 
not  given  on  their  behalf  or  that  his  advioo  «m  not 
given  to  tiMtt  moA  dU  not  fonn  fha  haaii  of  tidsr 
action.  On  those  instructionB  and  OD  Aat  wMos  it  ia 

now  my  duty  to  comment. 

<  >ntl;<-  instructions  strictly  so  called  I  have  only 
two  remarks  (neither  of  them  of  great  importance)  tc) 
naka.    The  statement  that  theproperty  was  then  in 
BMrtf^  to  oUents  of  Messrs.  wUd  &  Co.  for  £12,700 
is  not  enilasned  by  the  documents  or  evidence,  but  it 
can  hardly  be  material  from  any  ])oint  of  view,  and  I 
jiaSB  it  by.    The  request  that  !Sir  John  Ellis  would 
advise  the  trustees  what  additional  sum  they  miglit 
properly  advance  to  Lord  Hill  <m  the  seouri^  offered 
was  so  common  and  has  rsosived  sneh  aanomn  from 
the  JLegialature  (Trustee  Act,  1888,  s.  4)  that,  though 
in  my  opinion  improper,  I  will  not  counneut  on  it. 
But  with  the  instructions  wa,s  Hent  a  letter  which 
cannot  be  thus  lightly  dealt  with.     In  this  letter  is 
thi»  statement:   "  It  is  desired  by  both  mortgagor 
and  luortgageea  that   as  much  money  shall  be 
advaaeed  as  yon  can  advne  wQl  be  properly  secured." 
Iwinh  to  give  all  due  weight  to  the  word  "properly," 
and  I  will  take  it  to  have  been  intendea  to  have 


been  of  the  eswjiice  of  the  passage  in  which  it  occurs. 
Nevertheless  I  deem  that  passage  to  have  been  wholly 
wrong.  In  the  first  place  there  is  not  a  tittle  of  evi- 
dence to  ahoir  that  thn  moitgngees  did  desire  to 
advance  as  much  as  could  properly  be  sectired.  Lord 
Hill  did  and  Mr.  Vere  Somerset  did.  But  the  trustees 
Were  tlio  mortgagees,  and  their  desire,  if  it  existed, 
has  not  bix>n  expressed.  Apart  from  that  the  passage 
starts  the  valuation  on  a  wrong  basis,  and  suggests 
to  the  valuer  that  ha  shall  «t  les«t  not  err  on  tito  side 
of  oavtion.  Sir  John  BDis*8  report  is  oonbdned  in 
two  documents:  one  a  valuation  and  tlie  other  n 
letter  of  July  H,  1878.  Of  the  valuatiuu,  having 
seen  Sir  John  Ellis  in  the  witiieNs  box  and  heard  his 
explanation,  I  need  imly  say  that  it  is  a  strange 
instance  of  the  sanguine  view  of  tiw  value  of  land 
frequentlv  adopted  some  yean  ago  md  bilterty 
negatived  by  present  &cts. 

The  letter  deals  with  the  amount  to  be  advanced. 
Sir  John  Ellis  practically  admitted  that  throe-fourths 
of  any  value  was  a  large  proportion  to  advance  on 
real  seonii^,  and  of  course  it  waa  in  exoeas  of  what 
tiusteee  eoold  properly  advaooa  Wider,  aajr,  ordinary 
circumsfiinces,  but  in  the  letter  he  guarrled  himself  by 
referring  to  the  position  of  the  borrower  a,s  jiossibly 
influencing  the  prudence  of  a  large  advance.  The 
queotion  is  not  whether  he  ought  to  have  sjiid  this, 
but  whether  the  trustees  ought  to  have  given  any 
weight  to  it.  II  tbe  principles  above  laid  down  an 
as  sound  as  I  hdieve  them  to  be  there  is  no  room  fer 
doubt  on  this  point.    I  conclude  from  the  evideiice  of 
the  trustees  that  they  all  had  an  up|Hirtuuity  of 
seeing,  and  that  some  of  them  certninly  did  see,  the 
valuations.   I  am  not  sure  that  they  saw  the  letter, 
bat  they  vrere  told  (see  Mesin.  Wild  ft  Oo.'8  letter  of 
the  10th  of  July,  1878)  that  according  to  the  report 
i;{(t,00()  might  be  advanced,  and  thi.H  is  really  a  tritle 
letw  than  three-fourths  of  tlie  vjilue  put  on  the  pro- 
perty.   If  the  matter  had  stoppeii  there— that  is,  if 
they  had  advanoad  £110,000  and  no  more— ttMj  aii|^ 
possibly  have  saved  thtiaaolves.   It  was  more,  aa  will 
be  presently  seen,  tiian  tiimr,  in  my  opinion,  ooriit  to 
have  advanced,  but  it  might  not  have  been  held  SUCh 
an  imprudence  it-s  imjxjsed  liability.  Unfortunately 
it  did  not  stop  there.    It  appears  that  Lord  Hill  was 
not  satisfied.    He  had  always  intended  to  raiMe 
£35,000,  and  knowing  that  it  was  Mr.  Vere  Somer- 
set's intention  he  was  naturally  disappointed  to  find 
that  £30,000  only  would  be  forthcoming.    This  must 
have  been  commimicated  to  Mr.  Berger,  wlio  there- 
upon saw  Sir  John  Ellis.    I  know  from  that  gentle- 
man, but  unfortunately  without  Mr.  Bcrgcr's  correc- 
tion, what  nassed  at  the  interview.   Sir  John  Ellis 
eonddered  mnaslf  aa  no  lon^  occupying  the  poei« 
tion  of  valuer,  but  as  called  m  to  advise  the  parties 
in  a  friendly  manner  what  might  be  done,  and  if  the 
desire  montiono<l  in  the  letter  of  the  18th  of  Jime, 
1878,  was  not  then  repeated,  as  I  should  infer  it  was, 
the  letter  itself  must  have  been  preeent  to  his  mind. 
Acting  as  the  friend  of  the  paroes,  amtcua  curias  he 
styled  it,  he  advised  that  £33,000  might  be  advanced. 
Thi.s  advice  is  contAintnl  in  a  letter  of  17th  July,  1H7H, 
aud  is  there  based,  not  so  much  on  the  present  value, 
which ,  be  it  observed,  is  not  stated  to  be  greater  than 
that  fixed  hy  the  report,  as  on  the  incroaaod  rants 
whidi,  if  LomI  Ktt  would  bat  aanotion  it,  mi^t,  in 
his  opinion,  be  obtained.    Tlie  trustees  were  informed 
of  this.    Whether  they  all  were  told  how  the  rise 
from  i':J(),<M)0  to  I.Jo.OOO  was  justifie<i  I  do  not  know, 
but  in  tlie  letter  of  the  17th  of  July,  1878,  addressed 
to  Mr.  Oranville  flomaract,  it  was  explained  in  tha 
best  poMihte  mamiar  Bamaly, IqreiMMoaing  a  copy 
of  that  noetvad  bcm  Sfa>  Jolm  iDlla.  On  this  the 
trustees  advanced,  not  £35,000,  becauaa  that  full 
amount  was  not  forthooming,  but  £34,012,  whidh  I 
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undsntend  to  hwe  Imsd  all  fhst  fhe  tract  fond  ooold 

produce.  The  improprioty  of  it  is,  in  my  jiidi^iiient. 
beyond  quofltion.  The  liiuoaiit  was  far  in  cxuess  of 
what,  iicconlijjg  to  any  nih-  applied  witli  any  latitude 
or  laxity,  ought  to  have  been  advanced,  and  it  waa 
urived  at  by  a  process  unsound  in  itself,  and  wpe- 
dally  objectionable  when  applied  to  the  investment  of 
trust  funds.  The  liability  of  the  defendants  accord- 
ing to  law,  stHudiiig  iiidi-pt-ndently  of  tlir  'IVustii- 
Act,  1S88,  being  thus  established,  it  rt  itKiiim  lu  uon- 
aidsr  the  several  questions  arising  mult  r  that  Aot. 
Thfljf  moat  be  treated  aep«niehr»  muI  it  will  be  oon- 
vement  flnt  to  take  thoae  secnona  which  are  said  to 

negative  the  liability  wholly  or  partially,  and  after- 
wards those  whi<'.h  are  iiivuke<l  to  nhow  that  the  lia- 
bility ciinnnt  he  enforced  by.  or  is  i  ..mpensat'i'd  by, 
OOunter-i:laiin  a-^ainst  one  of  the  plain tiiiH,  Mr.  Vero 
Somerset. 

I  will  not  nad  anj  aaotian  at  knath,  the  langoaffe 
hmg  iNlove  ne  aa  wdl  aa  heiiora  aU  intenated  m  tne 
oaaa«  bat  particular  words  and  aumwaliiiia  mnat  be 

noticed  and  receive  some;  comment. 

A  question  of  grammar  arises  on  seotion  4,  which  is 
the  first  to  be  considered.    Mr.  Marten,  who  argued 
this  case  vnOk  even  more  than  his  usual  industry  and 
ability,  almost  persuaded  me  that  the  words  *'  believt«d 
to  be  "  governed  "  instructed  and  employed  indepen- 
dently of  any  ownt  r  of  projKjrty,"  so  that  on  the 
assumption  that  the  trustees  were  ignorant,  and  nut 
eolpal)ly  ignorant,  of  any  instructions  to,  or  employ- 
ment of,  Sir  Jobn  Ellis,  on  bdialf  of  Lord  Hill,  they 
wotdd  be  entitled  .to  rely  on  ttat  gentieman's  report 
as  to  the  value  of  the  property,  because  made  by  an 
iibki  }iracticjil  surveyor  or  valuer,  whom  they  believed 
to  have  IxH  ii  instructed  and  employed  indejHjndontly 
of  any  owner  of  the  property.    The  point  has  be- 
COBM  immaterial,  |and  I  need  not  pursue  it  further 
than  to  Bay  that  I  remain  of  the  opinion  aaj|imei!ifl 
in  WaJker     Walker,  that  this  ia  not  the  granmuitieal 
or  right  construction  of  the  scHjtion.    Such  a  construc- 
tion,   however,    would   not   avail    the  defendants, 
because  there  was  only  one  re|)ort  as  to  the  value  of 
the  property,  and  the  sum  advanced  exceeded  two 
equal  third  parts  of  that  value.   This  excess  is  fatal 
to  the  defendants'  plea  of  the  4th  sootion.  As 
regards  the  oth  section  the  punde  is  not  how  to  con- 
strue it,  but  how  properly  to  apply  its  pro^nsionH  to 
the  facts  of  this  case.    It   seems  to  suppose  that 
whenever  a  mortgage  security  is  found  to  have  been  a 
proper  investment  in  all  respects  there  is  a  possibility 
of  determining  what  less  sum  than  was  aotoally 
advanced  thOTeon  might  have  been  safely  advanced. 
I  entertain  a  strong  opinion  that  if  the  trustees  had 
acted  prudently  with  referenct!  to  Sir  Jolin  Ellis' 
report  (I  set  aside  for  this  purjiose  his  advice  resj>ect- 
ing  the  amount  which  might  be  advauce<^l)  they 
would  ham  said  that  it  did  not  afford  materials  sufh- 
oiant  t  •  enable  fliem  to  arrive  at  a  oondnalon.  They 
WOOld  have  observed  that  the  high  value  placed  on  the 
property  could  not  well  have  l>een  calculated,  and 
Sir  John  Ellis  adnntttnl  that  it  onjjh'  not  to  have 
been,  and  really  was  not,  calculated  with  reference  to 
the  then  rental,  and,  further,  that  the  rental  certainly 
did  not,  and  that  the  value  possibly  did  not,  make 
any  allowance  for  dednatiolu  in  respect  of  titiie  and 
land  tax,  notwithstanding  that  they  were  mentioned 
in  the  body  of  the  report  as  falling  on  the  landlord. 
If,  however,  they  had  set  themselves  to  consider,  as 
trustees,  that  is,  as  men  of  ordinary  prudence,  to 
determine  what  som  might  safely  be  advanced  on  mort- 
gage, they  would,  as  1  have  already  endeavoured  to 
explain,  have  considered   the  receivable  income  as 
much  H.H  tliii  capital  value,  and  thoy  would  have  made 
an  advanoe  calculated  on  the  bans  that  thitv  might 
depend  on  fhe  noaipl  of  iatsiBat  at,  laj,  sow  per 
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cent,  from  the  actual  rental.   Seeing  that  the  oapHal 

value  was  large,  they  might  have  Wn  justified  in  not 
insisting  on  more  than  a  small  margin  of  rent ;  bat 
this  would  have  been  the  extreme  limit  of  prudence. 
Some  margin  there  must  be  to  provide  agunst  con 
tingenotes,  ineludiug  posseeaion  and  collection.  The 
actual  rental  was  £'1,180,  from  which  had  to  be 
deducted  for  tithe  and  land  tax  £110  odd,  leaving, 
say.  a  net  rental  of 

If,  recognizing  the  investment  as  a  projjt  i  one  in  all 
respects,  I  am  compelled  bj  the  language  of  the 
sactko  to  aav  what  leaa  anm  than  that  actasUy 
advanced  ndfi^t  have  been  advanoed  Ihtntn,  I  n 

the  utmost  limit   it  i".2(').fK>0.    In  this  I  am  giving* 
large  inteq)retutioM  to  a  remedial  stjitute,  and  treat- 
ing the  trustees  with  u  cri-ni  rosity  barely  warraiitfd 
by  the  materials  which  the  trustees  have  placed  at 
my  disposal.   According  to  the  actual  and  prospec- 
tive realisation  of  the  seoority  stated  to  me  ia  ths 
course  of  the  arsument,  this  figure  will  not  be  of 
groat  practical  advantage  to  them,  but  they  shall 
have  it  for  what  it  is  worth.    Passing  by  for  the 
moment  section  6,  I  proceed  to  consider  the  questinn 
suggested  bj  seotion  8,  sub-section  (6).   The  invest- 
ment waa  madein  1878,  the  writ  in  thia  aelion  «ai 
issued  in  1 892,  so  that  if  this  provision  means  tihsk 
the  ritrht  of  action  against  trustees  under  snch  or- 
nniistances  aa  here  exist  shall  Ix'  barred  as  against  * 
benotioiary  whose  interest  is  in  possession  at  the 
expiration  of  six  years  from  the  date  of  investment, 
Mr.  Ycre  Someraet's  right  to  aoe  ia  gone,  though  the 
ti'ustece  remain  liaUe  to  his  iniain  ohildien. 
plaintiff's  argument  was  that  the  principle  of  HmttU 
V.  Youn(j  has  no  application  to  such  a  ca«e  as  thii, 
and  that  accortling  to  the  word>«  of  the  statute  itself  | 
the  action  must  Iw  treatcnl  as  one  for  money  had  snd  j 
received,  and  that  so  treating  it  the  plea  cannot  he 
maintained.   The  meaniiig  of  the  proviaioo,  that  ia  of 
the  particular  language  in  wbidi  the  provinon  is  ex- 
presseil,  is  not,  to  my  mind,  by  any  moans  clear,  btti 
I  do  not  think  that  it  means  what  was  i  imtendeii  by 
the  plaintiff.    It  would  have  been  estsy.  and  possihly 
better,  to  provide,  if  that  had  been  the  intentioa, 
that  an  action  againat  tmsteeM  to  recover  money  or 
other  property  to  which  no  existing  statute  of  liaiiti- 
tions  applied  should  be  brought  within  idx  years  from 
the  time  when  the  rijjht  of  reirovt-ry  accniecl,  )iiit  ii  it- 
withstAnding  that  it  lias  not  Wen  so  plainly  prorid  ii. 
that  must,  I  think,  l>e  the  meaning  of  the  jtection.  1 
suppose  that  the  words  "  money  had  and  n-ceived" 
were  used  beoanae  in  that  {lartioalar  form  of  action 
for  debt  there  was  more  analogy  to  pleadings  and 
procedure  in  Chancery  than  in  any  other  Kite  actiOB, 
and  in  truth  an  action  of  that  character  might  havf 
l)een  brought,  ami  sometimes  was  brought,  sgamit 
trustees  in  what  we  now  call  the  liticen's  Bench 
Division  before  the  Judicature  Acts.   The  control- 
ling words  for  the  purposea  of  constructton  sn.  I 
think,  an  action  of  debt,  and  in  such  an  action  a  pies 
that  the  right  aeerin  d  six  years  before  writ  issu(d  is 
good  and  can  only  In   di  feated  by  acknowledgiuent  i 
or  some  other  act  tidcing  the  case  out  of  the  statute.  ' 

This  apparently  was  the viev  of  other  judges  befoe 
whom  the  seotaon  haa  eome,  altliODgh  the  ucdse  | 
point  either  did  not  arise  or  was  not  argued  Before 
them.    I  am  referring  to  fn  re  liomhiiy  Audrrtr  y. 
Vinnor,  Inrfore    Fry,    T...J.  ;    /"    re    Swuin,    S>r<iiti  ' 
V.  hriiiifntuiii,  In  rr  I'm/r,  Jimm  v.  Muryan,  l)efor> 
North,  J. ;  and  Want  v.  Caminn'n,  before  Wright. 
J.   The  attempt«d  answer  is  that  there  has  been 
wluit    has   been   njuivalent   to   ackoowledgmsnt,  i 
namely,  that  from  the  date  of  investment  until 
some  time  in  the  mortf^.'iL'e    w.is  treat<  ■! 

good,  and  interest  at  the  stipulated  rate  was  paid, 
and  Oe  pUotiff  oalla  in  aid  of  tin  aifnmaBt  a 
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In  ke  Somerset. — Tuornley  t-.  Tuojutlet. 


HioH  Court. 


_  tin  the  judgment  of  Fry,  LJT.,  in  the  omb 
abore  natioA   H&  langncgn  ia  this:  "If  this  had 

bn'H  an  MStioil  for  di'lit  fur  uionov  liiid  nr\t\  rof-mvoil, 
Mil  the  debt  hml  iiriHcii  iii.irt'  tluin  six  •^•curH  iipo, 
»rni  n>>  :ickiiowU'ilt^iii('iit  liu<l  tjik'Ti  plurc  in  tli<' 
nauwhilc,  the  liipHf  of  tiiiK-  wmilil  h.ive  furui.sheU  ii 
dlfapce."  I  deftiit'  humbly  to  txpresa  my  eutiro  con- 
eamnoe  with  the  view  of  Fry,  ImJ.,  that  an  adknow- 
ItdgDMOt  suffices  to  defeat  a  p!ea  of  the  statute  as 
much  m  an  action  iip^ninst  a  trnstoo  in  iiny  otlior 
action  for  money  hiid  uud  n-cinvctl,  but  I  fuil  fo  s<m> 
hi)W  wbnt  has  occurred  hure  cim  bo  regarded  m  an 
•cknowledgment  for  this  purpose.  There  has  been 
M  conoealiDent,  no  disdosurc  of  new  facts,  no  pay- 
wmt  of  interest  except  on  the  basis  of  a  mortgage 
the  dianeter  of  which  was  as  well  known  to  Mr. 
S<irn*rs«>t  iia  to  the  trustet>H  thomsolvea.  Ai^cordinp 
t'j  the  short  report  in  the  Times,  Wright,  J.,  deals 
with  this  precise  point  in  Want  v.  C'ampaiu.  lie  ia 
there  reported  to  have  held  that  a  tenant  for  life  was 
baited  by  the  pcovision  of  section  8  now  nnder  ooo- 
nderstion,  notwithstanding  the  receipt  of  interest  by 
her  iintC  shortly  before  the  issue  of  the  writ,  and  I 
follow  his  decision,  not  merely  becauae  he  has  ili  !  i  le<l 
the  point  (for  witli  no  recent  n  case  not  fully  reported 
befora  cue  I  might  not  be  jastiiied  in  doing  that),  but 


it  entin|F  commends  itself  to  my  judgment. 
As  against  Mr.  vera  Somenet  I  must  hola  that  the 
^atiite  affords  ft  complete  answer  on  the  part  of  the 

defcnduntj*. 

On  the  apj>lication  of  the  (Jth  section  there  is  little, 
I  may  venture  to  say  no,  authority.  The  iK>int, 
although  new  and  inipoilant,  and  by  no  means  frvo 
from  difficnlty,  can  be  simply  stated.  Mr.  Yere 
Somerset  eonaented  in  writing  to  the  mortgage  made. 

it  W  IS  TiKidi-  rit  his  insf itj^itioTi  ;md  request.  If 
thiit  wi  ic  lili  required  lie  would  (•-■rtHiiily  be  li^ible  to 
have  his  life  intenat  iniponiided  f  i  indpiuiiify  tlie 
trustees  against  the  loss  which  they  are  bound  to 
aiake  good  to  bis  children.   Bnt  the  statute  contom- 
pbtea  a  broach  of  trust  committed  by  the  trtutee, 
sod  it  is  of  tile  essence  of  the  section  that  such 
hreaoh  of  trust,  nothing  more  or  less,  was  committ^'d 
fit  the  instigation  or  request  or  with  the  consent  in 
writing  of  the  beneficiary  sought  to  be  charged.  It 
is  urged  that  Mr.  Vere  Somerset  never  intended  to  be 
a  party,  and  was  not  in  fact  a  party,  to  a  breach  of 
trust.    No  doubt  he  intoided  that  the  funds  subject 
to  tbe  trusts  of  his  marriage  settlement  should  be 
advanced  on  the  security  of  this  property,  and  that 
he  wished  the  whole  of  it  to  be  advanced  on  that 
security,  but  he  intended  his  trusteeB  only  to  ailvance 
safe^  and  prudently,  and  that  he  trusted  them»  their 
•olieitan,  and  the  valuer  employed  to  see  tiiat  all 
proper  precautions  were  taken  to  this  end. 

It  may  be  coneeeded  that  Mr.  Vere  Somerset  did 
not  wish  any  advance  to  be  made  in  excess  of  what 
would  be  properly  secured.  His  object  was  to  have 
the  trust  funds  permanently  invested  on  a  go*Ml 
seeminr  yielding  4  per  oant.  interest.  And  if  be  ha<l 
atuwBciateJ  the  risk  whioh  was  being  run  in  making  so 
la^c  an  advance  on  such  a  s^'curity  he  would  have 
hemtated  to  give,  ;ind  1  conclude  he  Would  not  have 
given,  his  eonnent     Hut  he  wiis  ly  to  all  that 

ooourred.  He  oonductetl  the  negociatious  to  souie 
tritffit  himself,  and  more  largely  through  Mr.  HaNte, 
who  waa  his  agent  m  much  as  that  of  J^ord  Uill. 
and  if  he  did  not  aotoally  know  as  mooh  as  was 
conaxnunicsit*  d  to  Mr.  Granvilh'  Somersi  t  nspecting 
tbe  interview  between  Mr.  Berger  and  Sir  .John  Ellis, 
and  the  friendly  advice  of  the  latter  which  followed 
tisnt  interview,  he  at  least  knew  that  £3a,000,  or  in 
ttie  flfvent  £34.612.  wm  intended  to  be  advanced  on 
tbe  security  of  pfoperty  which  was  yielding  onlv 
1,070  net  income,  and  that  the  high  value,  I  will 


call  it  no  mora,  of  £42,750  left  bat  a  trifling  maig^ 
If  this  provision  of  tiie  statnte,  whioh  is  based  on  the 

highest  j)rinciples  of  equity  long  administered  by  the 


C4.urt  oi  (Jhani  ery,  is  to  be  allowinl  to  have  anv 
operation  at  all,  it  matt.  I  fliick,  be  applied  to  iaok 

a  case  as  the  present. 

My  judgment  will  be  to  the  following  effect  :— 
There  will  be  a  dedarmtion,  as  between  the  infant 
plaintiib  and  the  defendants,  tiiat  the  investment  by 

the  defendants  and  Mr.  Granville  Somerset  of  the 
i'.'M,012  wasa  br«'ach  of  trust,  and  that  the  defendants 
are  jointly  and  sevenilly  liable  to  make  good  to  the 
trust  estate  the  difi'erence  between  tlie  sum  actually 
advanced  on  the  seomity  of  the  property  and  £26,000, 
which  is  the  largest  sum  which  might  properly  have 
been  advanced  by  the  trustees  on  the  security  thereof. 
The  same  plaintifTs  will  bo  de<  hin'il  cntithvl  to  a  lien 
on  the  proctn  ds  of  sale  of  the  j)roperty  already  sold 
and  on  the  property  remaining  unsold  for  the  payment 
of  this  amount.  There  will  be  directions  for  the  sale 
of  what  property  remains  unsold,  and  an  inquiry  to 
bring  out  the  ultimate  loss  for  which  the  deft>ndants 
are  liable.  As  between  Mr.  Vere  Bomerset  and  the 
defendants  there  will  be  a  declaration  that  his  nn;lit 
to  sue  is  haired  by  the  statute,  and,  further,  that  the 
defendants  are  entitled  to  have  his  life  interest  in  the 
whole  trust  estate,  whatever  it  be,  impounded  byway 
of  indemnity  to  them  against  the  liability  before 
declared,  and  projior  directions  must  be  given  to  this 
end.  The  defendants  must  pay  the  infant  plaintiffs' 
c(^1'^  "I  action,  and  the  order  should  provide  for  the 
payment  of  these  costs  directly  to  the  plaintiffs' 
foUcitors.  This  seems  necessary  because  Mr.  Yen 
Somerset  is  the  next  friend  of  the  infants  as  well  ss 
personally  plaintiff,  and  there  oan  be  no  set  oil  of 
costs  due  to  and  from  him.  ITe  must  pjiy  the 
defeiidiints'  cost-s  of  the  twition  so  far  a.s  tliey  have 
Ihh'u  increased  by  his  joining  as  ]>htintilT  and  seeking 
relief  against  tbe  defendants.  These  costs  must  be 
M'paratdy  aeoertained.  There  will  probably  be  some 
other  oomiequential  directions,  and  I  gnttiflr  that  it 
may  be  as  well  to  appoint  new  tmsteee.  Mr.  dare 
will  111-  <,'iw>rl  enougli  U)  prepare  miuufes  according 
to  the  above  judgment,  with  such  amplificat  ions  and 


.Solicitors.  I'r:t,:!..,r<l  Ei,;fhjhhI,JtCo,t  tOt B, Bf/gM, 
Wem,  8alop  ;  JlulLtrta  a;  Jhtssey. 


Chan.  Div 
Kumer, 


.j!)  Feh.S-4. 
TnORNLEY  V.  Thoritley.  (a.) 

Ilinliand  and  wi/e — Joint  temmqf — Tenancy  by  etdiretiet 
—Diwree— Married  Wtanai^g  Pnpertjf  Att,  1882  (46 
Jk  46  Fid.  e.  79).  s«.  1,  5. 

A  hntbund  and  wife  piirchasfd  rtal  propfrtu,  foine  of 
which  was  conveyed  to  them  jointly  be/m-e  the  Married 
\romm*$  Properly  Ad,  1888,  a«td  some  after  it.  The 
liiiitltaiid  mill  wiff  irrre  tnbarqiiently  divorctd, 

il'  ltl,  ihdl  tin  decree  ahx'tlntr.  in  the  divorce  ^troeerd- 
inijA  rt  iidrrrd  t/ir lit  Joint  tfimnta  its  rtijttrda  propyl  ti/  mn- 
rrytd  ill  them  lirj'ore  the  said  Aft,  even  though  imj'ort  it 
tilt  If  tvt-re  tenants  by  entireties  ;  tfuit,  as  regards  property 
conveyed  to  Uiem  at  joint  tenanta  stnce  tha  Ad,  th* 
wi/e't  thare  belonged  to  ket  /or  her  soporafe  tise;  ami 
tlutt  site  teas  enltiGM  to  <m  aeeomt  of  the  renU  <md 
profits. 

Trial  of  action. 

This  was  an  MStion  faronght  by  Caroline  Bnth 

(o.)  Reported  by  J.  W.  Grsio,  Hsa*.  Barciater^at- 

Law. 
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High  Oovbs. 


Thokxut  v.  TnoRxi^T. 


H»HO0«St 


Thomley  against  Joseph  Thornley,  her  Lite  husband, 
who  had  obtained  a  divorce  from  her.  The  nction 
relntod  to  various  plots  of  land  purchHsed  in  the  joint 
names  of  tho  husWnd  and  wife,  with  moneys  the 
proceed:)  of  a  business  of  podlars  and  furniture  dealers 
carried  on  by  tllttD* 

The  uutiM  mn  nMniMd  in  the  yew  I860,  and  in 
1889  um  Mpanted.  Th*  Inuilwiid  nbaequently 
presented  a  petition  for  dissolution  of  the  niarriufte, 
which  was  eranted,  and  on  the  25th  of  Ootober,  1S<)'_', 
the  decrtM'  aDsolute  was  minlo. 

By  an  indenture  daU'd  the  Idtb  of  January,  lS7(i, 
and  made  between  H.  C.  Beat  of  the  one  pvt,  and 
JoNph  Thonilmr  and  CaioUne  Bath,  his  wile,  the 
(>ther  part,  H.  O.  Beat,  for  the  eonaideratian  therein 
nK-iitiniicd  ftjid  PxpresM-d  to  Ix'  pniil  to  her  by  J. 
Thornley,  conveyed  tv  J.  Thomley  uud  his  hcir3  h 
j.irce  of  land  at  Houthftcn,  to  hold  the  same  unto  J. 
Thomley  and  his  heirs  "  to  such  uses,  for  such  estates, 
and  in  such  manner  as  the  said  Joseph  Thomley  and 
Caroline  Ruth,  hia  wife,  ahaU  bj  any  deed  or  deeds 
jointly  appoint;  and  in  deflantt  of  snch  appointment 
and  so  far  as  any  such  appointment  shall  not  extend 
to  the  use  of  the  said  Joneph  Thomley  and  Caroline 
Kuth,  his  wife,  during  their  joint  lives  without  im- 
peachment of  waste,  aud  from  and  immediately  after 
llie  daoeaae  of  such  one  of  them  as  shall  flnt  die  to 
andi  oaea,  for  such  eetatea,  and  in  such  manner  as  the 
survivor  should  by  deed  or  will  appoint,  and  in 
defsiulf  of  such  last-tnt  iitionHil  aj)pointment,  and  ho 
far  as  any  such  appointiaent  shouia  not  extend  to  the 
use  of  tbo  Rurvivor  of  tho  said  Joeeph  Thomley  and 
Caroline  Iluth,  his  wife,  his  or  her  haua  or  nm^goi,  for 


By  an  indenture  dated  the  I'Mh  of  Janiiary,  1883, 
and  made  between  Thomas  Maidment  of  the  one 
part  and  Joseph  Thomloy  and  Caroline  Itutli,  his 
wife,  of  the  other  part,  in  consideration  of  £.")lo 
expressed  to  be  paid  by  Joseph  Tbocnlfliyand  Carohne 
Bath,  hia  wife,  Thomwi  Maiamwnt  oonvejad  to  Joaeph 
Thomley  and  lib  hein  a  pieoe  of  land  and  two  mea- 
suages  at  Soiitlisea,  to  hold  the  same  to  Joseph 
Thomley  and  his  heirs  to  uses  which  were  similar  to 
tlioso  contained  in  the  defld  of  1876, 

By  an  indenture  dated  the  27th  of  February,  1H84, 
in  consideration  of  £2,090  paid  by  Joseph  Thomley 
and  Caroline  Bath,  hia  wife,  Maifc  Morgan  and 
George  Dimmer  conveyed  to  Joaeph  Thomley  and  hia 
heirs  (:('rt4iiii  laiuls  and  ini'ssnages  in  Portsea,  to  hold 
the  wtme  unto  Joseph  Thoruloy  and  his  heirs  to  such 
uses,  upon  such  trusts,  and  for  such  purjKJScs,  and 
generally  in  such  manner  as  Joseph  Thomley  and 
naroline  Ruth,  his  wife,  should  by  deed  jointly 
iqipohit,  and  in  default  thereof  and  subject  Uiereto 
to  the  use  of  Joseph  Thomley  and  Caroline  Ruth, 
his  wife,  during  their  joint  livis,  and  after  the 
determination  of  that  estate  to  the  use  of  the  sur- 
Tivor  in  fc^e  simple. 

an  indenture  dated  the  9th  of  May,  1888,  in 
consideration  of  £885  paid  b^  Joaenh  Thomley  and 
Caroline  Ruth,  his  wife,  certam  lands  and  heredita- 
ments in  Southsca  were  conveyed  by  J.  H.  Pa^  to 
Joseph  Thomh  y  .m  i  Cr  rnlinf  K  ith,  his  wife,  m  fee 
simple  to  such  uses  as  they  should  by  deed  jointly 
appoint,  and  in  default  thereof  to  the  use  of  Joseph 
Thomley  and  Caroline  Buth,  his  wife,  and  the  sur- 
vivor  or  them  in  fee  atmpte. 

By  an  indenture  dat<Hl  the  9th  of  August,  1'^'^'^. 
and  moilo  iK  tween  A,  L.  Owen  and  W.  H.  Underhill 
thereinafter  callefl  the  vendors)  of  the  first  part, 
Caroline  Ruth  Thomley,  the  wife  of  Joseph  Thornley, 
of  the  second  part,  Joseph  Thomley  of  the  third 
part,  and  F.  Bevia  ol  the  fourth  part,  in  oonaidera- 
tktt  ol  £100  aomwawd  to  ha  paid  by  CS.  B.  Thomley 
oat  of  nonay  hwonghig  to  her  lor  mr  asiionte  iias» 


the  vendors  conveyed  a  piece  of  land  at  Soottna  to 

G.  11.  Thomley  in  {^e  simple  as  and  for  part  of  her 
separate  estate.  And  by  an  indenture  indonsed  on  the 
last-mentione^l  deed,  and  dsit^Hl  the  Isih  of  Auirii^t, 
IHSH,  C.  R.  Thomley.  as  beneticial  owner,  cotiveyrd 
thf  same  land  to  J.  Thomley  in  fee  simple  to  the  as*- 
of  the  said  Joseph  Thomley  and  Carohoe  Both,  hit 
wife,  fai  fee  rimple  as  joint  tenanta. 

By  an  indenture,  dated  the  29th  of  SeptembfT, 
18SH.  E.  A.  Sanders.  W.  Barnes,  aud  E.  J.  Sandm, 
in  consideration  of  £7(Mt  expressed  to  be  paid  t4i  th* m 
by  Joseph  Thomley  and  Caroline  Ruth,  his  «ri{i> 
(Uierein  called  the  purchasers),  oot  of  msne^fs  hdongiug 
to  tham  on  »  joint  aoooont,  oocnyed  a  piaea  of  bad 
and  certain  meaanagea  at  Sonthaaa,  to  hiold  the  mm 
unto  and  to  the  use  of  tho  piirenaoan  in  fas  ajfls 

after  the  separation. 

AfU^r  the  separation  tho  husband  rSMivad  flis  nail 
and  profits  of  these  various  propertiaa. 

The  claim  asked  a  decluratioa  tilMUt  CS.  B.  Thoolej 
was  beneficially  entitled  for  har  aajpatatS  wa  to  Ut 
freehold  properties  purchased  as  afowaaid,  sad  iliS* 
lutely  entitled  U>  the  businesses  and  certain  fur 
aud  for  accounts  of  rents  aud  profits  from  the 
of  thoaanaralian  in  1880. 


Altruitdrr,  Q.f^.,  and  P.  B.  Ahrnham,  for  the  plain- 
tiff.— Land  conveyed  to  the  use  of  the  husband  and 
wife  before  the  Married  Women's  Property  Act  oi 
1 882  baoMDS  Tested  in  them  as  tenants  W  oitiRlisi, 
that  is  to  say,  wfaHat  the  hvalnad  may  do  whst  ke 
pleases  with  the  rents  and  profits  during  the  eover- 
ture,  he  cannot  dispose  of  any  part  of  the  inheritance 
without  his  wife's  concurrence :  Williams  on  Real 
I'roperty,  12th  ed.,  p.  226.  The  divorce  nude  them 
in  law  separate  persons  and  entiflad  to  the  Mop«^ 
OS  joint  tenants.  The  property  conveyed  allsr  tto 
Act  was  held  by  them  as  joint  tenants,  the  vif^i 
interest  belonging  to  her  for  her  separate  use :  h<  " 
Jupp,  ac  W.  R.  712,  39  Ch.  D.  148.  The  plaintiff  l» 
entitled  to  an  account  of  the  nmts  and  profits  of  the 
]>roperty  from  the  dates  respectively  from  which  the 
was  excluded  from  the  receipt. 

A'ret/^,  Q.<\,  and  H'.  B.  Ilmlh,  for  the  defendsnt,- 
Tho  meaning  of  the  deeds  is  that  the  wife  shall  take 
after  the  husband's  death.    Thera  la  a  TCiaiiiaf 

trust  in  favour  of  the  Inisband. 

AUraiiih-r,  Q.(^.,  replied. 

ROMKU,  J.  [after  deciding  that  the  business  belonged 
to  the  husband].— With  regard  to  such  portion  of  the 
plaintiiTs  case  as  depends  upon  the  deeds  which  ban 
been  ecMCnted,  I  will  first  oobI  with  tho  i 


were  executed  before  the  coming  into  operation  of  As 
Married  Women's  Property  Act,  1882,  and  whi^ 
purj)ort  to  give  estates  to  the  husband  and  wife  in 
terms  which  would  have  mafle  them  joint  tenants  if 
they  had  not  been  married.  Now  in  the  eye  of  tht= 
law  they  wera  during  coverture  one  person,  and  thej 
hdd  by  oilireties,  the  hnabaad  being  aniitled  to  re- 
oetve  the  rente  during  ouresture,  though  neither 
ooold  deal  with  the  estate  apart  from  the  other  so  ts 
to  affaot  the  rights  of  the  survivor.  What  h  ijif^icced, 
then,  on  tho  divorce  taking  place  '  They  ceased  to 
be  husbtuid  and  wife,  they  ceose^i  to  he>  one  person, 
and  in  my  jndgnient  they  held  the  estate  aa  ordioaiy 
joint  tenants,  and  tiia  hmlwnd'a  right  to  rooeiTe  the 
rents,  which  exbtad  during  coverture,  came  to  M 
end.  Prom  the  time  of  the  divorce  the  wife,  being  a 
/nil'  v./i  ,  liocaitie  en'ith'd  under  4  &  o  Anne,  C  S,  S. 
27,  to  an  account  its  a  joint  tenant  against  her  lat^ 
husband.  It  has  been  agreed  Mtoaa  mc  without 
argument,  and  without  it  baiiig  saeaMMry  to  decide 
the  point,  dMt  flia  aoooiiiit  adnl  for  font  ftooi  As 
date  of  the  deoree  abadote,  and  not  from  the  dsorsp 


Digitized  by  Google 


7oi.xLi.  the  weekly  reporter. 


543 


— NuraoKA  Pshrdlt  8oe.  (Apfuxs.)  v.  Baslow  (Bmpt.).  Hb.  Or. 


Mfl.  I  have  now  to  <leii\  with  tho  estates  coDreyad 
liter  the  Act  of  1882  to  the  husband  and  wife  in 
Itnn  wliidi  would  hten  given  them,  if  not  married, 

t  joint  estate.    Tho  pri'siiinption  is  that  whoro  » 
Lii>}i!iiid'8  i>ropfrty  in  vnnvvyfd  by  his  directions  in 
»ii£b  ft  form  as  to  givv  the  wife  an  intoir-st,  tho  wife's 
interest  is  inteiide<l  b}-  the  husbiuid  as  an  advance- 
iMBt  by  him,  and  the  presumption  is  that  there  is  not 
ft  nnltiog  tnut  aa  between  the  wife  tmd  the  hn«r 
hai.  In  the  oaae  before  me  that  presumption  ii  not 
1     ■■v.ly  not  rehuttod,  but  is  strengthened,  iind  such 
I     interest  us  the  wife  obtuiued  from  the  conveyancea  I 
ica  now  dealing  with  beeaiuo  her  own,  and  she  cer- 
t«inly  did  not  hold  those  interests  in  trust  for  her 
I    hubaod.   What  is  the  effect  of  the  Act  of  1882  upon 
the  interesta  so  given  to  the  wife  ?   In  my  judgment 
the  wife's  interest,  such  as  it  was,  clearly  l^came 
Imi^  for  her  separate  estat^^.  and  to  h(jld,  not  in 
(otireties,  bat  as  joint  tenant  with  her  husband,  her 
interest  as  joint  tenant  being  for  her  npante  ma. 
Sbt  can  aooofdini^y  maintShi  ma  MiioD  for  an 
Hoomt  agaimt  her  hmband  to  tu  m  eh«  has  not 

MHBted  to  his  receiving  her  shar*  of  tiie  ineonie 
Hui  is  to  say,  in  the  awe  U-foi  e  me,  from  the  date  of 
the  iej>a.r.ition  in  1889.  Tlii  rc  is  no  dispute,  I  think, 
between  the  {parties  as  to  that  date  being  the  proper 
date  to  be  considered  for  tho  purpose.  Of  course,  so 
fir  as  the  hnsbnnd  has  cinoe  that  date  made  payment 
tafliewifeon  aooomtof  her  separate  estate  he  will 
p*'t  credit  for  that  in  tlie  account,  and  where  the 
life's  mtcrestB  witli  the  huslmnd's  are  jointly  covered 
Lv  a  mortgage  the  husband  will  take  en  dit  for  the 
mterest  he  has  paid  on  the  mortgage  debt  and  for  all 
Otttgoisgs  generally  which  were  a  charge  upon  the 
iniMrt.  Xhat  aetUes  the  priuoiple  on  which  the 
pWaliff  ii  antftied  to  reeorer  as  against  the  husband 
is  the  action. 

^^ilicitors  for  the  jdaintiff,  KiimuihI  (f-  Simmonit, 

Sohcttor  for  the  defendant,  Edwin  H  ixx/. 


Q.  B.  Div.  , 
(Lord  Coleridge,  C.J.,  \  Jao.  17;  May  10. 

and  Cave,  J.)  ) 

Xewbou)  Frietdly  Society  {AmiSkuM)  v,  Baulow 

[Itfspoutleut),  (o.) 

I'rimiOjf  teeiHj/^Sum  jKud/orfimeraltxpauu  of  child 
tmder  ten  yean  of  uge — Prodoetion  of  eertiJUxOe  of 

dmth — /nduAtn'n/  ii*»nrnuce  rfnuixini/ — I'l  r-oom  "  ivlm 
tMtue,  or  are  liubli'  upon,  jHilicia  of  atituruiire  ujton 
imman  lift-" — Frimdly  Sociftiea  Act,  1875(38  A  39 
fiet.  c  60),  M.  4, 28 — Li/e  Amtranee  CVniHWiuef  Act, 
18W  (33  *  S4  Viet.  e.  61).  «.  2. 

%  aKUon  28  of  the  Friendly  Socittiei  Act,  1875,  U  i$ 
mat  an  offence  /or  aag  "  society  "  to  pay  any  mm  on 
the  death  of  a  ehitd  under  ten  yeurt  of  aye,  t-^  crfd  upon 

fJif  pTmltirtioii  hi/  fhf  jmreut  of  thr  rliHd  of  n  crrtiflcaU 

•■<  death  iiAHnl  l/ij  thr  rti/i/ftmr  of  dntths ;  and  [lab- 
f"i><'it  1)  socifti/ is  defined  to  include  "  indttstri<il 
'munuice  ct/tniMtniea  oiaurinq  the  payment  of  tnotiey  on 
tke  death  of  children  under  the  age  <^ tm  jfeart** 

Bjf  meHoa  4,  "  ittdutHrial  oMimiiwe  oomoany''  m 
•Ufmei  to  mean  (if  nol  inamti^ent  with  the  context) 

any  riiin}niny  <i>*  liejined  hy  the  liift  Ai'i'imn'-e  Cum- 
Act,  18TU,  which  grante  auurancta  on  any  one 
for  a  leaa  «um  thoU  tawitty  JWMitcb,  and  ichich 
rtuivet  cantribuUoiu  .  .  .  ty  imoiu  of  eoUeeiors  at 
Urn  fmindietA  tfnlarwili  Am  liso  montiU.*' 

[fi.. )  Keported  by  T.  B.  OOLQUBOmr  Dn.L,  Esq. ,  liar- 

ristBT'ttt-Iiaw. 


By  tfdion  2  of  (he  Life  ABturanre  CompCmiet  Att^ 
1870,  "  O'l/i/K/fiy  "  IS  defined  to  mean  "any  perton  or 
perannn,  c.rpornte  or  nnineorporate,  not  hriny  rcgietered 

under  the  Act*  relatiny  to  friendly  fiiirittim,  ivho  ixMiie, 
or  are  lialle  under,  jxtficieg  of  nM^nranre  u}Kin  hiirnun 
life." 

A  society,  whose  reyistrntion  under  the  Friendly 
Societies  Acta  had  been  cancelled,  and  which  tmu  regis- 
tered under  <Ae  CV>ini»»ie<  Act*,  did  not  i$tue  polim$  of 
a$$ttranee,  hut  eoUeaed  and  rtderei  itptm  a  t!ontribut^M 

card  furfiii'/lifh/  rfutrlhiiiinn^  from  itn  inrmber.i,  and  trtti 
liable  <(«  ]Mty  .tnnui  <f  money  niKin  the  ditith  of  a  mrmlier 
for  funeral  e.riteiises.  The  society  was  contrieted  under 
section  28  of  the  Friendly  Sodetie*  Act,  1875,  for  having 
paid  tueh  a  sum  on  the  death  of  a  child  under  the  age  of 
teujuean  without  the  production  of  a  eertifieaiie  of  death. 
Meld,  that  the  toorda  in  section  2  of  the  Life  Auuranee 
I  C"iiij>'ti<i>  t  Alt.  Is"",  "  u-hii  ixsto,  nr  are  liiihle  unihr, 
2>oliriifi  uf  itM.tnr'inee  itjmn  human  life,''  iniiat  be  vj  elmled 

from  the  dejinition  of  •'  *ocieiy  "  in  aectioti  28  of  the 
Friendly  Socittiee  Act,  1870.  a*  being  incotuittent  with 
the  eoutact;  and  that  ike  seaeto  fttt  withiH  that  d^- 
tion,  and  Me  wavUHon  wot  rigM, 

Special  case  stated  by  justices  of  the  bormi^'li  of 
Kochdalc.  The  material  parts  of  the  ease  weie  as 
follows : — 

At  a  petty  wsriOBi  boldea  at  Bochdale  on  the  17th 
of  August,  1802,  an  informafjon  was  preferred  by  the 

respondent  on  behalf  of  the  Chief  Registrar  of  Friendly 
Societies  against  the  appellants  for  that  they  did  unlaw- 
fully coniuiit  a  breach  of  section  28,  sub-section  2,  of 
the  Friendly  .Societies  Act,  1875,  by  paying  a  sum  of 
money,  to  wit.  i'i,  on  the  daafll  oi  ft  child  named 
John  James  Kay,  under  tan  jsan  of  age,  to  Alioe 
Kay,  the  parent  of  sueh  ehfld  witfaont  the  prodvotion 
by  Hueh  parent  of  a  certiticat*'  of  death  issued  by  tho 
registrar  of  deaths  contaiuinir  the  ]>artic;ulars  rwjuired 
by  the  said  Hfctiiui.  The  nuigiatrates  convicted  the 
appellants  and  adjudgetl  them  to  pay  a  penalty  of  i!2 
and  £3  lOs.  4d.  costs. 

Upon  the  hearing  of  the  information  it  was  ad- 
mitted by  both  parties  that  the  registration  of  the 
appellants  undiT  the  Friendly  Socif>ties  Arl,  lS7.j  ('5S 
&  39  Vict.  c.  *>(»),  was  cancelled  by  the  Chief  Kegistrar 
of  Friendly  .Societies  on  the  22nd  of  January,  1885, 
and  that  the  appellants  subsequently  carried  on  their 
business  as  an  unregistered  aooiety.  and  were  after* 
wards  registered  as  »  oompaagr  under  the  Ooimpulea 
Acts,  1862  to  1890. 

Tlu'  objects  of  the  OOmpany  were  stated  in  the 
menioranduui  of  association  to  be  "  to  take  over  and 
carry  on  the  business  of  the  friendly  society  called 
The  Xewbold  Friendly  Society,  and  to  pronde  by 
subscriptions,  with  or  without  the  aid  of  donations, 

for  the  relief  or  maintenance  of  members  of  the  society 
during  sickness  or  other  infirmity  not  being  mental, 
and  for  insuriny;  luuncy  to  be  j)aid  for  tlif  funeral 
exiieii8<'8  of  members  and  for  all  other  purposes  in- 
cident to  tho  carrying  into  effect  the  above-named 
objects,"  and  ii  was  thereby  declared  that  "tho 
society  does  not  intend  nor  shall  it  be  empowered 

to  issue  policies  of  assiirriiic''  on  human  life  or  to 
grant  atuiuities  on  hunuin  lilV  witliin  the  meaning  of 
the  Lite  Assurance  Companies  Act,  1870." 

It  was  provided  by  the  articles  of  association  that 
memlK>rs  of  the  society  should  pay  an  entrance  fee 
and  a  fortnightly  snbstaription,  wluch  varied  aooording 
to  the  age  of  the  member,  and  should  be  entitled  to 
sick  jtay  and  funeral  gifts  upon  a  scale  based  upon 
the  amount  of  the  contribution.  Each  member  re- 
ceived a  subscription  card,  upon  which  the  appeUantS* 
collectors  entered  the  contributions  noeived. 

Article  71  was  as  follows : — **  hx  0«  onnl  of  tlM 
death  of  any  nMBsber  inunedjato  notioe  shall  ba  ffina 
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to  the  ooUaotoiB  of  the  diitrict,  who  shall  reoeiTe  » 
osrtttoBte  <rf  tbe  death  from  tho  parpntfi  or  fpuArdiaiifl 

of  the  doceaKod  member  and  forward  the  saiiie  to  the 
president,  vice-president  nr  weretun,-,  or  thi^  ooin- 
niitt*'e  of  management  may  at  their  discretion  ilisjti'tisi- 
with  any  such  certificate.  The  collector  of  the 
diitriot  shall  view  the  ooipse,"  but  if  the  corpso 
should  be  outside  tbe  district  and  over  six  miles  from 
the  rogisterod  oflSce  of  the  society,  a  certificate  from 
the  reffistrar  «hoidd  be  deemed  sufficient. 

The  Friendly  Societies  Act,  1875,  provides  as  fol- 
lows:— Section  28 — "With  respect  to  payments  on 
the  death  of  children  under  ten  years  of  age  the 
following  proviriont  shall  have  effect : — (2)  No  society 
shall  pay  any  sum  on  the  death  of  a  child  under  ten 
years  of  age  except  to  the  parent  of  such  child  or  to 
t.hi'  p<  rsniiiil  representative  of  such  jdinTit,  and  upon 
the  production  by  such  parent,  or  his  personal  repre- 
sentative, of  a  certifioato  of  death  issued  by  the  rrgi.s- 
trar  of  deaths  or  other  peraon  having  the  oare  of  tbe 
register  of  deaths  containing  tbe  particulars  aftor- 
montioned.  {C>]  It  shall  >><>  an  offence  under  this  Act 
[o]  if  any  society  jjays  money  on  the  death  of  a  child 
iiinlcr  ten  years  of  af^e  otherwise  than  in  proviJeil  i'V 
this  Act.  (7)  The  word  'society'  in  the  present 
■eetian  shall  include  all  induatrial  aiinrance  com- 
paoiei  aaiuring  the  payment  of  money  on  the  death 
of  children  nnder  the  age  of  ten  years. 

By  sectidii  1  (if  thi-  siiMio  Act  "  industrial  assurance 
company"  is  di'tined  to  mean  "any  couij)any  as 
defined  bj'  the  Life  Assurance  Companies  Act,  1X7<), 
which  grants  asaurauces  on  any  one  life  for  a  less 
sum  than  £20,  and  which  receiver  premiuai  or  con- 
tributions in  Oreat  Britain  or  Ireland  by  means  of 
collectors  at  loss  periodical  intervals  than  two 
months." 

By  section  2  of  the  Life  Assurance  Companies  Act, 
1870  (33  &  34  Vict.  c.  61),  the  term  "company"  is 
defined  to  mean  "  any  person  or  personi,  corporate  or 
muncorporate,  not  being  registered  uniler  the  Acts 
fdating  to  friendly  societies,  who  issue,  or  are  liable 
under,  policies  of  assurance  upon  human  life  within 
the  I'uited  Kinf^dom,  or  who  grant  annoitiee  iq[IOII 
human  life  within  the  United  Kingdom." 

The  following  facts  were  edmitted  by  both  parties, 
vis. : — ^Thai  Alice  Kay  wee  a  member  of  ue  laid 
sodety,  and  bad  paid  oontribtttioni  which  entitled  her 

to  the  sum  of  £■'>  in  the  event  of  the  death  of  her  son, 
John  James  Kfiy.  fur  funeral  expenses;  that  the  said 
.h'ltu  James  Kay  died  on  the  '-'Oth  of  Ajjril,  ISilJ, 
aged  six  years;  that  on  the  2lstof  April,  1SD2,  the 
sum  of  £5,  being  the  amount  of  the  funeral  expenses 
inioxed  to  the  aaid  Alice  KayiqpoD  the  death  of  the 
■aid  John  Janea  Ki|r  ae  aforeaidd  wae  paid  to  the 

said  Alice  Kay  by  AOODectdr  mi  hchaU  of  the  appel- 
lants without  the  production  of  a  certificate  of  death, 
but  in  other  rc8{>ects  according  to  the  pioviaioae  of 
article  7 1  of  the  articles  of  assodation. 

It  was  contended  by  the  respondent  at  the  hearing 
before  the  mogistrates  that  the  appellants  were  a 
sodety  as  defined  by  section  28,  sub-section  7,  of  the 
Friendly  S4jcieties  Act,  IsTT),  and  that  the  declaration 
in  the  memorandum  of  association  that  the  apiH-dlants 
should  not  issue  jxdicies  on  human  life  within  the 
meaning  of  the  Life  Assurance  Companies  Act,  1870, 
did  not  prevent  the  application  of  eeetioii  2B  of  the 
Friendly  iSocieties  Act,  1875  ;  that  the  appellants  did 
issue  policies  on  human  life  within  the  meaning  of 
section  2  tif  th«'  Life  Assuranif  ('ompanies  Act,  IsTO, 
and  tliat  the  appellant  society  was  an  iudustriul 
assurance  company  as  defined  hf  eeotloil  4  of  the 
Friendly  Sooietiee  Act,  1875. 

Tlie  respondent,  while  -oontending  thet  the  appel- 
lants Wi  l  l'  I  "  i  Miujiany  "  as  defined  by  section  2  of 
the  Life  Assuraucc  Companies  Act,  1870,  admitted  in 


argument  that  thej  were  not  a  life  amuaaoeaMD- 

pany  for  the  purposes  of  that  Act. 

It  was  contendeil  on  br-ha'f  of  the  app^'Uantt 
that  the  clause  in  the  memorandum  of  assiDciation 
which  declares  that  the  society  does  not  intend 
nor  shall  it  be  empowered  to  issue  policies  of 
U98urancfl  on  liumuu  life  or  grant  annuities  on 
human  life  within  the  meaning  of  the  Life  Amr- 
anco  Companies  Act,  1870,  showed  ooncluBTely  the 
objects  of  the  s<icicty.  and  tliat  tlse  society  wn  n..t 
subject  to  any  of  the  provisions  of  the  Fni'H'iiy 
Societies  Act,  i  sTo.  and,  in  particular,  was  not  subject 
to  section  28  of  the  Act;  that  the  looie^  was  not  a  liic 
asramioe  company  within  the  meeidng  of  the  life 
Aasnrance  Companies  Act,  187C ;  that  '  funeral  gift*' 
wore  not  life  assurances ;  that  the  card  given  to  the 
member  was  only  an  acknowletlgment  of  the  contri- 
butions paid,  and  w.is  not  a  policy  of  assurance  within 
the  meaning  of  section  2  of  the  Life  Assurance 
Ccmpaniei  Act,  1870 ;  and  that  by  article  71  of  tbe 
articlea  of  aaeoeiation  ample  provirion  was  nsde  to 

prevent  the  iitisobief  aimed  at  by  the  Frifiidly 
Societies  Act,  1^7.^  in  resi)ecl  of  iusuruuccs  en  intent 
life. 

The  question  for  the  opinion  of  the  court  wm 
whether  the  appellant  society  was  a  society  s* 
defined  in  section  28,  cab-iectioa  (7),  of  the  Prisnfly 
Sodeties  Aet,  187fi,  and  lobject  to  >nb>seetion  (2)  of 

the  same  section. 

If  the  opinion  of  the  court  should  be  in  the  affinu*- 
tive  the  conviction  was  (o  stand,  but  if  the  coiu-t  1« 
of  a  contrary  opinion  then  tbe  conviction  was  to  be 
quaehed. 

Jan.  17.— ^moM  Serbert  {Pankkunt  ivilh  Vm\,ht 

the  appellants. 

Sir  CharUt  Jtu$$eH,  A.O.  {Henry  Suttm  with  hiu), 
for  tiie  nqmndent. 

The  arguments  sufficiently  appear  from  tiM  fDi*> 

going  statement  of  the  case  by  the  justices. 

As  to  the  meaning  of  the  word  "  policy  "  the  jadg- 
rnnti  in  Ooed    mitU,  8  T.  B.  OM,  wen  nSmA  ttk 

Our.  adcwtHL 

May   19. — The   judgment  of  the   Coi  kt  (Lord 
CoLEUiDUE,  C.J.,  and  Cave,  J.),  was  delivered  by 

Cave,  J.  -The  question  in  this  case  is  whether  the 
apjK-llunts  w.  ic  liabh'  to  be  convicted  uiidiT  the 
Friendly  Societies  Act,  1875,  s.  28,  sub-section  i, 
which  enacts,  "  No  society  shall  pay  any  sum  on  the 
death  of  a  child  under  ten  yean  of  egn,  ezeept  to  tbe 
pennt  of  each  diild.  or  to  the  pemonal  lepiwuutrin* 

of  such  paretit,  and  upon  th*'  production  by  sath 

Sarent  or  his  personal  representative  of  a  certiticati-  o( 
oath  issued  by  the  registrar  of  deaths  or  other  jn^nKm 
having  the  care  of  the  register  of  deaths  containing 
the  particulars  after  mentioned." 

The  appellants  were  admittedly  guilty  of  the 
ofTenco  if  they  were  a  society  within  tne  moaning  of 
tli<'  sectidii.  As  to  that  sub-section  7  enacts  th»t 
' '  tho  word  '  society '  in  the  present  section  Aaii 
include  all  industrial  aisuranct^'  companies  assuring 
the  payment  of  money  on  the  death  of  children 
under  the  age  of  ten  years."  i 
Section  !  of  the  same  Act  enacts  that  '*  if  not  in- 
consistent with  the  context,  'industrial  assurance 
company '  means  iiny  company  as  defintKl  by  the  life 
i\j^surance  Companies  Act,  1870,  which  grant* 
assurances  on  any  one  life  for  a  lees  sum  tibw  twenty 
pounds,  and  which  leeeiTea  nnmiams  or  oootribo- 
tions  in  Gnat  Britain  or  uehnd  bj  meani  e( 
collectors  at  lees  periodioal  intervals  than  two 
mouths."  ' 
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The  Life  Asgnranco  Companiea  Act,  18T0,  by  soc- 
ion  2,  enacts  that  "  tho  temi  '  company '  moans  any 
per»on  or  persons,  corporato  or  imincorjjonit«,  not  being 
miitarad  under  the  Acts  rolatang  to  friendly  societies, 
tAo  twne  or  are  liable  tmder  policies  of  asennmcc 
upon  human  life  within  ihr-  I'nitcd  Kingdom,  or  who 
erant  annuities  upon  human  lifo  within  tho  Unittni 
Kingdom. 

Pnttiiw  all  these  enactments  together,  sub-sec- 
(ion  3  m  seetion  28  of  fbe  Friendly  Bocioties  Act  of 

18Tj  will  rrad  as  follows: — "No  society  (which 
word  induden,  if  not  incousistont  with  tho  con- 
ti  it,  any  person  or  ptTsous,  (X)rp<jrate  or  unincor- 
porat«,  not  betD|||  registered  under  the  Acts  relating 
to  friendly  ndstoss,  iriio  iSBIM  or  are  liable  upon 
policies  of  assurance  upon  human  life  within  tho 
Uuited  Kingdom,  or  who  grant  annuitira  upon 
buman  life  within  the  Fnitoa  Kingcldui,  and  who 
piwit  SMurances  on  any  ono  life  for  a  loss  sum  than 
£10,  and  who  rGccive  promiunu  Or  contributions  in 
Qzeat  Britain  or  Ireland  by  means  of  collectors  at 
less  periodical  intervals  than  two  months,  and  who 
^^^:l^L•  tht'  payiiu!nt  of  monoy  on  thr;  death  of  tihiMrcn 
uoder  the  ago  of  ton  yci\rs)  shall  pay  any  sum  ou  tho 
dtsth  of  a  dhild  under  ten  j^ears  of  age,  except  to  tho 
psnnt  <d  mdh  child,  or  to  the  pataooal  representative 
of  noh  parent,  and  upon  tiie  prodnetion  by  such 
parent  or  his  personal  roprosontivr  (  f  a  cortifi<aito 
of  death  issued  by  tho  registrar  of  deaths  or  other 
pcnon  haring  the  care  of  tiie  register  of  deaths  eon- 
t«miii£  peitionlars  after  nifl^tionedi" 
Itis  contended  for  the  appeDaaBts  that  tiiey  do  not 

ti!!  within  this  onactinont,  on  the  jji-onnd  that. 
tLough  they  come  vhthiu  the  rest  of  the  detiuition, 
tijey  do  not  iMve  and  an  not  liable  npon  polieifls  of 
•smnmoe. 

Nosr,  we  ceDBot  psweive  any  ordinary  sense  of  the 

wonia  "policies  of  aBSuranoo"  nndor  which  it  can 
be  said  that  tho  appellants  issue  sucli  policien,  and  if 
tilt  y  do  uut  i.ssuo  such  policies  wo  do  not  sei^  how  it 
csB  be  said  that  they  are  liable  under  policies  of 
ssmance  without  natog  the  words  "  poUdM  of 
mni'MMMj "  in  two  senses  one  when  they  are  read 
e^ the  word  "issue,"  and  another  when  they  are 
n-ad  with  thu  words  "  liable  i^on,'*  iribfloh  in  our 
judgment  is  inadmissible. 

On  tho  other  hand,  to  hold  that  the  appellants  are 
not  within  Motion  2&  lob-eeotian  2»  would  be  to 
<!•  prire  sab-eeotion  7  of  all  meaning,  and  that  whero 
it  rii' st  iiiijHjrtiiiit  that  it  shoula  have  a  meaning. 
Il  mch  Ixxiies  a.s  tho  appellants  are  not  within  the 
Mction,  the  lives  of  cliUaron  under  ten  are  deprived 
of  the  protection  intended  to  he  thrown  aroand  them 
by  the  aeetion  in  question. 

In  our  jtidgmciit,  the  words  "who  issue  or  arc 
Usble  under  {K)licioa  of  assuranco  "  are  to  be  rejecttnl 
sltofrethcr  as  inconsistent  with  tho  context,  which 
wfficientlv  limits  these  companies  by  requiring  that 
flwy  ■hall  he  oompeaiea  assurhig  the  payment  of 
» '.ms  of  less  than  £20  on  the  death  of  chiMrcii  under 
■•  n,  tho  premiums  on  which  are  colh  ctt  d  at  h  sM 
["•rioclicJil  intervals  than  two  months. 

In  our  Judgment  tho  nuwistrates  wore  right,  and 
fte  i^rpeal  must  be  diimiiMd,  with  ooati. 

Appeal  dismiued. 

SoUcitor!)  for  the  appellants,  TTotx/coeil^  Sjflamkt 
Parker,  for  J'aylor  de  Co.,  Bochdale. 

SoUottor  for  the  xespondent,  Tht  aolidtor  to  the 


May  4. 


iftouvt  of  Appeal 

From  Chan.  Div.  "i 
(Landley,  Boweu,  ^ 

Powell  v.  London  and  PnovraciAL  Bank,  (a.) 

Companu — Stock — Trustee — Deposit  of  eertifieate — Bkmk 
transfer — Subsequent  filling  up  hy  transferee — IMivery 
— Execution — Purchcuse  for  value  loithout  notice — 
Jjtgal  title  —  Companies  Clauses  Consolid€Uion  Act, 
im  {9  A  9  Fstf.  e.  16),  ss.  14^  1«,  1& 

M.  E.,  thf  ij->ru(or  of  a  sole  surviving  trustee  of  a 
marriage  setUnnent,  held  on  Muilf  of  the  trust  a  sum  9f 
stock  of  a  company  which  was  govmicd  by  the  provitioKB 
of  the  Companies  Clauses  (kmUidatifm  Act,  1846 ;  hit 
name  loas  indorsed  tts  executor  on  the  eertifimte,  and  the 
certificuti  !»>fi  •■n  tJn  fan-  i  f  It  that  "  no  interest  in 
this  stock  can  U  aiijuind  by  the  drjfosit  of  this  certifi- 
cate,** lie  deposited  the  certificate  with  a  bank  to  secure 
an  overdrnftt  tUUing  that  the  ttode  belonged  to  kim 
eAsoluMy  ;  As  obo  s^gmd  and  depots  a  loan  nofa, 

uiidt  rtuktug  vhen  called  MfOn  to  exenitf  a  proper  assign- 
ment or  transfer;  and  he  further  depoailtd  a  blank 
transfer,  sigiied  and  sealed  by  him,  purporting  to  transfer 
tl  f  stock.  Tlie  pmiod  ersdit  having  run  o«t,  the  bank, 
ufttr  giving  notieo  to  him  lAof  they  propoted  to  regittof 
the  stock  in  their  name,  filled  in  the  Uauk  transfer,  toifh 
their  oitm  name  as  tranaftrevs,  aiul  got  themstlves  regit- 
tored  as  owners  of  the  stock.  The  transfer,  at  the  time  of 
and  after  being  kUed  up,  was  never teenbg M. E,, bat  i/ie 
bank  q/Vensaftti  terofe  and  told  him  i&af  f&ey  had 
received  thv  dividend  on  thfi  !*ff>rk,  and  that  they  proposed 
to  eredit  him  with  the  amount,  and  they  taere  tabiequently 

authorizid  byhimto  tell  the  sfoeft,  but  it  leos  not,  m 

fact,  sold. 

Held,  that  there  had  been  i%othing  amoutding  to  a  re- 
delivery of  the  transfer  by  the  transferor  after  the  blanks 
had  been  filled  in  by  the  bank,  and  that  we  bank  had  no 

U'pi!  title  to  the  stock. 

ih'  isiiin  <f  Wrif^ht,  J.,  affirmed. 

Ai>|>eal  from  a  deci.sion  of  Wright,  J. 

The  plaintafFs  were  two  trustees  under  a  marriage 
Bcttkmettt  aaad  a  heneficiaiy  therennder.  The  defend- 
ant bank  was  legistered  as  ownenof  a  ram  of  £1,000 

stock  of  thf  I'tii.irflt  TT.irboiir  Co.  This  sum  was 
claimed  by  lh«-  iduuitnls  ;ni(i  was  tho  subject  of  the 
prosont  action. 

Prior  to  188ij  certain  shares  or  stock,  sohaequently 
represented  by  tho  stock  in  question,  stood  hi  the 
cniniiany's  books  in  tho  name  of  a  sole  surviving 
trustee  without  any  entry  showinfj  a  trust.  Tlio 
trustee  held  tho  certiticate,  which  bore  on  the 
face  of  it  that  "no  interest  iu  this  stock  can  be 
acquired  by  the  dspoeit  of  this  certificate."  Be  died 
in  18.st,  leaving  a  wiU  by  which,  after  a  speoifio 
legacy,  he  gave  his  whole  estate  to  his  son  Martin 
Edwards,  and  appointed  him  executor  with  another 
person  who  never  proved.  Tho  will  did  not  mention 
the  stock  or  refer  in  imy  way  to  the  settlement  or  to 
any  trust.  Martin  Edwards,  in  Dsoamba^  1885,  sent 
to  the  hariioiir  company  the  probate  of  Hob  will  and 
tho  certitkato.  and  the  proper  entries  of  the  probate 
and  of  the  name  of  Martin  Edwurtis  as  the  executor 
were  made  in  the  register  luid  indorsed  On  the  certi- 
ficate. In  May,  1886,  Martin  Edwards  aroliad  to  the 
bank  for  leaTeto  ovndraw  temporarily  on  ue  seeurity 
of  tho  dej  oiit  of  tho  stock  certificate.  In  view  of 
the  indorsement  thereon  the  bank  inquired  from  him 
wheUier  tin  ftock  bdongad  to  Ua,  and  wM  told  that 


(«.)  Bepoctod  by  Abthub  lamnraB*  Xsq.,  Bme* 
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itiNilonged  to  him  absolutely.  Either  then  or  at  some 
{■eviooB  time  the  baak  manager  had  seen  tho  will, 
•ndhewasainmof  itaOonAanti.  He  asked  Edwards 
to  moan  mi  Haffotit  a  new  oertifloato  m  the  name 
of  Bdwardi,  and  m  Jane,  IS86,  Bdwifdi  deposited 
the  old  certificate  svitli  n  Iftter  from  the  harbour 
company's  secrotary  to  the  effect  that  it  was  not  in 
accordance  vrith  their  practice  to  isstie  a  new  certificate 
under  the  drciimstamoes.  Edwarda  also  ngned  and 
dopoaited  a  loan  note  fat  tin  hmmI  fom,  oadflrtak- 
ing  when  called  npom  to  eacMoto  ft  pfoper  assignment 
or  transfer  of  the  stock.  He  also  deposited  a  blank 
transfer  signed  and  iu>alcd  by  him  {inqkorting  to 
transfer  in  consideration  of  five  sliillings  £l,OW 
stock  of  the  Hurbiur  Co,  It  was  not  dated  nor 
then  executed  by  the  bauk,  nor  atampod,  nor  did  it 
eontain  the  name  of  the  bank  or  of  any  person  an 
Iniwferee.  Large  advunces  were  made  by  the  bank 
on  this  sfH'unt y,  ami  as  they  were  ii<jt  reduce<l  when 
the  jieriod  of  credit  liiul  rini  out,  tli''  li.iiik,  after 
writing  to  Edwards  that  iinlfss  the  requirements  for 
payment  were  attended  to  •'  tho  Penarth  Harbour, 
Book,  and  Itailway  Stock  held  as  aeearity  would  be 
Tefpstered  in  the  name  of  the  bank,**  in  September, 
LSST.  filled  up  and  executed  the  blank  (nmsf-  r  .iiid 
sent  it  in  for  registration,  and  they  btcaiin-  and 
reinainc^l  regintcred  as  owners  of  it.  The  blank 
tnuufer  when  (iUcd  up  was  never  redelivered  or  re- 
ttoonted  b^  Edwards,  nor  was  there  evidence  of 
aiqr  Mtlion^  under  seal  from  him  to  the  bank  to  act 
upon  the  buink  transfer,  nor  was  it  filled  in  or 
exe<Mited  by  the  bank  in  his  presence.  In  1H8S  tho 
hajik  wrote  to  Edwanis  that  they  had  received  a 
dividend  on  the  stock  "for  your  credit."  In  18S'J 
Edwards  authoticed  the  bank  to  sell  the  stock 
i^Km  conditions  wUoh  the  bank  did  not,  however, 
aAree  to,  and  it  was  not  sold.  Edwards  had  paid 
the  interest  on  the  stock  to  the  plaintiff  benefi- 
ciary by  his  own  cheque  during  all  this  tiim  ,  thus 
preventing  inquiry.  At  leu^^th  he  abacundeil  and  the 
facts  became  fully  known  m  1891.  In  May,  18'J1, 
the twonlaiatiff  tmataaa  wm  qppofaited  trustees  of 
the  astflsment,  and  tlits  action  was  commenced 
against  the  bank  and  Eilwards,  iiml  o!i  his  being 
adjudicate  a  kiukrujit  in  NoveuiWr,  1S91,  his 
tmstfc  ill  liankruiit<  y  was  madi  a  di  fi'iulant. 

Wright,  J.,  held  that  the  bank  had  never  had  the 
legal  title  in  the  shares,  the  transfer  which  they  sent 
in  lor  registiatioa  not  being  Bdwards'  deed  at  alL 

Th«  defandaaft  bank  i^pealad. 

Sir  Boroee  ZKstwy,  Q.C,  and  J?.  P.  Norton^  for  the 
l^lfiallants. — Tho  real  question  is  wh(>thrr  tho  logid 
ostote  passed  to  tho  bank,  and  our  main  contention  is 
that  really  there  vras  a  rodclivi'ry  of  the  transfer 
by  Edwards  after  it  was  filh  tl  in  by  the  bank,  and  so 
fna  legal  estate  passed.  There  is  no  magic  in  the 
fonn  ^  words  in  deliveiy;  all  that  is  wanted  is  that 
fhe  delivering  party  shomd  indieate  tiiat  the  altered 
dce^l  is  his  act.  Hero  then'  is  aiujile  acknowledg- 
ment by  Edwards  to  make  the  transfer  as  filled  up 
affo<;tual. 

They  referred  to  Uoodrujht  d.  Garter  v.  Straphan, 
Cowp.  201 ;  Tapper  FotUke;  9  W.  B.  M9.  9  C.  B. 
N.  S.  809 ;  Huimm  ▼.  Btvettt  6  Bing.  S6S;  and  Shep. 
Touch.  57. 

Qiffard,  Q.C.,  and  Kewgom  IWAsr,  for  tfaff  respond- 
not  called  upon. 


lilNDLKY,  L.J. — The  stock  in  question  is  govenn  d 
by  the  CompaniM  Clauses  Consolidation  Act, 
1815,  and  sention  I  I  of  thnt  Act  of  Parliament 
is  the  one  whi<;h  relates  to  tho  transfers.  It 
provides  that,  subject  as  therein  mautionod,  every 
aharehokter  may  transfer  all  or  aiqr  part  ol  his 


interest  in  the  stock  of  the  company,  and  "  every 
such  transfer  shall  bo  by  deed  duly  stamped,  in  which 
the  consideration  shall  be  duly  stated."  Then  section 
15  provides  tiiak  tha  deed  of  transfer  (when  duly 
executed)  shall  be  ddivered  to  the  secretary  and 
kept  by  him,  and  it  is  to  be  entered  in  the  register 
of  transfers.  Then  by  section  18  there  is  pruviaioD 
made  for  the  transmission  of  shares  by  other  loeani 
than  by  a  tnuufer,  that  is  to  say,  to  execatott, 
and  HO  on,  but  there  ii  in  tlM  Act  of  Pariia> 

tnent  which  enables  an  executor  to  transfer  otherwise 
than  by  a  deed  duly  executed.  I  do  not  dwell  upira 
tlif  point  of  the  stamp  mtr  nu  that  part  uf  the  Act 
which  SJiys  that  the  considemtiou  is  to  be  duly 
stated.  No  case  that  I  know  of  can  be  cited  to  ibow 
that  that  part  of  the  Act  is  otherwisA  than  direcbxy. 
No  ease  uat  I  know  of  can  be  oited  to  show  that  ■ 
misstated  consideration  or  an  erroneous  stani])  would 
invalidate  the  deed.  But  a  deed  is  by  the  Act  of  Pura*- 
meiit  essential,  and  in  onler  to  acquire  the  legal  title  to 
stock  or  shares  in  companies  governed  by  the  Com- 

Jianies  Clauses  Consolidation  Act  you  must  have  a 
oed  executed  by  the  transferor,  and  yon  moat  hsr« 
that  traasfte-  registered.  Until  yon  mtve  got  both, 

you  have  not  got  the  legal  title  in  the  transferee. 

Mr.  Martin  Edwards  gave  to  tho  bank  a  tnmsfef 
sealed  by  him,  and  so  far  as  form  goes  probably 
delivered  by  him  to  the  bank,  but  with  blanks.  It 
was  not  in  a  complete  form.  It  was  nsffar  in  that 
form  in  which  such  an  instrument,  however  modi 
wax  there  might  bo  at  the  bottom,  could  amount  to  • 
deed  by  thi'  transferor.  We  all  know  tliat  Ixith  at 
common  law  and  under  these  statutes  if  you  execute 
a  transfer  in  blank  that  instrnment  with  the  blanki 
is  not  a  deed.  It  is  done  oonatantiy,  but  they  are  not 
deeds.  That  document  ao  executed  by  Edwards  in 
blank  was  filled  up  afterwards  by  the  bank,  probably 
as  was  intended,  and  the  bank  itself  was  put  in  ai 
the  tnmsfi  ric,  .ind  the  bank  got  itself  regLsterfl. 

Now,  what  was  the  effect  of  thatP  It  was  not  that  the 
bank  had  got  •  good  tide.  The  regiatrttion  of  tlte 
stock  in  tna  nam  of  the  bank,  onleaa  jpiwadad  Iwa 
vaM  &ed  traatCniing  the  ato^  from  the  owner  or  it, 
does  not  give  the  transferee  a  good  title  at  all.  We 
have  not  to  consider  tho  effect  of  doeuuienta  executed 
in  blank  as  agreements  enforcealilf  iix  equity.  We 
have  nothing  to  do  with  that,  but  we  are  cunsiderinr 
the  legal  title  of  the  bank.  The  bank  had  no  Isgil 
titie  at  all.  That  18  aa plain  upon  tha  anthoritiaisi 
any  pmposition  of  law  ean  bew  IV  ao,  bow  did  tii^ 
get  it  iift.'i  wards?  They  say,  Mr.  Martin  EdwanM 
was  afterwards  informeil  that  this  tnuLsfer  h*! 
betni  made  to  the  bjink,  and  he  was  told  thnt  it 
would  be  sent  in  for  registration,  and  he  knew  lata 
on  that  he  had  credit  for  a  dividend,  and  he  knew 
what  had  been  done.  So  the  fmpellanta  ask  us  ts 
infer  that  he  had  executed  the  deed  before  it  was 
registered.  Can  wf  d  )  s.  On  what  priiicijili'  iire 
we  askod  to  dniw  suidi  an  inference  in  the  tet'th  uf 
the  acta  of  the  parties  l' 

It  is  said  there  ia  a  doctrine  about  redelivery ;  if  a 
man  executea  a  deed,  that  is  to  say,  seals  it,  and  then 
afterwards  acknowledges  it  as  his  own,  it  is  said  that 
will  amount  to  a  delivery.  That  may  be  true;  and 
in  the  case  of  Goodright  v.  Straphim  that  doctrine 
was  carried  to  a  considerable  length,  but  in  that 
case  there  win  uo  alteration  at  all.  The  first 
authority  which  has  been  cited  in  which  than  was 
an  alteration,  ia  tiie  oaae  of  Etvd»on  r.  BeodL 
There  the  jH^rson  who  had  scaled  tho  de<'d  knew 
what  the  alteration  was.  It  was  altered  in  his 
I»resence,  and  ho  knew  exactly  the  state  in  which 
it  was.  Knowing  tho  comiiUun  in  which  it  was 
ho  assented  to  it  as  his  dood,  and  it  was  held  thut 
that  amounted  toa  reddivery.  I  toUow  that,  bat  then 
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ijDOtLiug  of  the  sort  hero.  Thoro  is  not  u  jiurticlo 
of  eridenc*  to  show  th.it  Mr.  M.  Edwards  over  kiifw 
how  th(«e  blanks  were  tilled  up.  He  uever  wiw  the 
dixamcnt,  and  it  was  never  brought  to  his  attention 
futher  thim  that  he  WM  (oM  the  doonment  WM  am 
for  ngistniSxm.  To  ask  us  to  infer  that  he  aohnow- 
that  dfed,  whicli  he  never  saw,  as  his  deed, 
b  litiking  us  to  do  thiit  which  I,  for  one,  cannot 
jK  jiSibly  do. 

Wfight.  J.,  has  come  to  the  conolusion  that  there 
«M  no  redelivery.  I  not  only  oannot  difller  from 
him,  bat  I  think  the  inference  ia  correct.  I  cannot 
put  with  the  case  without  calling  attention  to  what 
tbf  OLiii>if.)iiriie<'  wi  iiilii  lu'  if  \vi'  were  to  stro tch  our 
coMdeiiCfS  and  decide  in  favour  of  the  bank.  We 
ihoold  be  driving  a  coach  and  four  through  this  Act 
of  Fuliament.  Beaiing  in  mind  how  common  theee 
tnnrfen  in  Uaak  are,  we  shonM  tednce  to  a  nullity 
thst  clause  which  requires  tninsfers  to  be  by  deed,  and 
w*' should  enable  transfers  to  bo  l>y  any  instrument 
(pftled  or  unsealed,  and  then^  would  always  bo  a  con- 
flict of  evidence  on  the  subject.  Wo  should,  in  fact, 
be  lepealmg  the  iict  of  Parliament.  To  infer  n^- 
iJ&mj  Menu  to  me  to  be  entirdy  againat  the  en> 
4mM,  and  in  my  opinion  the  H>IPMl  unat  Imi  die- 
■oMdwitheoets. 

Bo'WT3»',  L.J. — I  aui  of  fill'  Hiiiiic  The 
bank  eeem»  te  me  to  have  no  legal  title,  and  that  is 
the  short  ^int  ou  which  the  case  turns. 

At  the  tune  wlun  this  deed  was  xegiiteircd  it  had 
nerer  passed  liaek  into  the  hands  of  the  grantor. 

Hr  had  never  seen  it  niraiTi,  ;iTid  it  seems  to  me,  there- 
IlTv,  it  wafl  not  ref^sti-n-d  witliin  sei;tion  15  of  the  Act. 
1  cannot  see  how  that  objection  can  be  got  over.  As 
s  matter  of  fact  it  seems  to  me  that  the  deed  never 
VIS,  as  agaanst  the  parlieBto  Hiis  suit,  the  deed  of  the 
.  The  transfer  was  never  made  under  this 
A  deed  in  order  to  be  a  deed  ought  to  be,  and 
amst  be,  sealed  and  delivered.  Tlie  wealiiip;  and 
ddivery  are  essential  parts  of  a  deed.  We  all  know 
that  you  can  take  the  objection  that  a  deed  was  never 
delivered.  That  is  a  oondosiTe  point.  A  deed, 
tfaaefore,  most  be  delirered.  When  was  this  deed 
ever  delivered  ?  At  the  time  of  its  delivery  it  was  in 
hlank.  When  was  it  redelivered,  if  at  all  ?  The  re- 
dcliverj'  must  be  done  by  the  grantor  or  by  someone 
who  act*  for  him.  The  fn'ant<jr  in  this  case  never 
law  the  deed  again.  He  did  not  redeliver  it.  He 
bj  his  oondnet  estop  himself  as  between  t«»»MAif 
SBo  amer  penons  from  sajiug  that  be  did  1106  re- 
deliver it,  but  this  is  not  •  oaee  in  which  snali  an 
estoppel  can  arise. 

Then  it  is  84iid  he  iiiriy  h:iv(»  redelivered  it  be- 
cause he  may  have  so  conducted  himself  as  to  pre- 
dade  Umseu  from  saying  he  has  not  redelivered, 
and  so  eoodnoted  liimself  as  aoteally  to  have  done 
tibat  whidi  in  law  amounts  to  redeliTery.  If  a 
which  has  been  executed  in  blank,  and  is  not 
a  deed  at  the  time,  comes  buck  into  the  custody 
of  the  person  who  originally  8eale<l  it,  he  vim  by  his 
sssent  complete  the  delivery.  There  is  no  doubt 
about  that.  That  is  the  case  of  Hndtwi  v.  Revett, 
where  the  grantor  of  the  deed  knew  of  the  altacatioos 
and  the  blank  was  filled  up  in  his  presence. 

Then  it  is  said  that  even  tliough  tin'  dee<l  does  not 
oome  back  into  his  jfrcsenco,  the  grantor  may  so 
eondact  himself  so  that  his  conduct  amounta  to  a 
rsdelirery.  I  am  dealing  with  the  ease  wliere  the 
diJii'M  J  is  not  timngli  an  agent  but  timngh  the 
man  llinuelf.  I  should  reipiire  to  examine  the  cases 
very  closely  to  see  if  that  had  ever  b*x>n  established 
:it  law.     It  is  >■  :i  l   t'liit   (I,,.-  of  G<x>driijht  v. 

atraphaia  proves  it,  but  I  am  by  no  means  satisiied 
thrt  in  Hiat  caie  tfasn  i»  anything  man  tiian  an 


estoppel  which  arose  between  the  parties.  But  at 
events,  if  such  an  assent  can  iiiiKnuit  to  redelivery  by 
a  man  who  is  a  hundred  miles  off  the  deed,  one  would 
have  thought,  it  must  be  an  assent  which  brings  home 
to  his  knowleidge  that  which  has  been  done  to  the 
deed,  and  the  eonditioa  in  whicih  the  deed  is  at  the 
moment  his  asssnfe  it  8uppose<l  to  have  been  given. 
In  this  ease  there  is  nothing  of  the  sort,  and  without 
accepting  the  j»roj>osition  without  further  examina- 
tion it  seems  to  me  that  the  facta  do  not  justify  its 
application. 

Then  can  it  be  said  that  if  not  redelivered  by  the 
grantee  it  has  been  redelivered  by  some  agent  ?  An 
agent  to  deliver  a  deed  must  bo  an  agent  appointed 
under  Bctil.  I  quite  agreo  that  h(;ro  again  tho 
doctrine  of  estoppel  may  prevent  the  application  of 
tiio  leading  principle.  But  estoppel  here  is  out  of 
the  case.  It  is  not  a  case  in  whicn  estoppel  ean  be 
jjrayed  in  aid  from  the  constitution  of  the  suit.  But 
an  t«  the  dix;trino  that  an  agent  can  deliver  for  a 
I)riucipal  without  authority  under  seal  I  can  only  say 
it  seems  to  mo  a  novel  one.  It  is  quite  true  that  you 
may  deliver  a  deed  on  a  oondiaon  that  when  the 
Qomditian  is  parf earned  the  perf otmanM  of  the  condi- 
tion eftctoaies  the  deliTery,  but  ihat  is  by  Tbtue  of 
ttia  original  intention  and  act  of  the  grantor.  But 
apart  from  those  cases  of  conditional  delivery  or 
deliverj'  to  02)eratc  on  the  condition  being  performed, 
can  it  be  true  that  an  agent  can  deliver  without  any 
authori^  under  seal?  It  cannot  upon  principle,  u 
you  arrive  at  a  firm  groond  i^n  the  basis  of  the 
proy^odtion  that  a  deed  is  a  wtitmg  that  is  duly  sealed 
and  delivered,  it  is  well-known  law  that  an  agent 
cannot  execute  the  deed  or  do  one  part  of  the  execu- 
tion which  makM  it  a  deed  hdIbbb  ha  is  appointed 
under  seal. 

Then  it  is  said  fliat  under  these  drcnmstenoea, 

although  there  are  no  aots  in  law  which  amount  to 
redelivery,  yet  we  Ought  to  say  that  the  loamod 
judge  <>u<^ht  to  have  strained  hia  con-science  and 
found  delivery  to  suit  the  jiistice  of  the  case.  Two 
innocent  peBNM  are  concerned  in  this  OMO,  and  the 
question  la  i^wn  whose  shoulders  the  iuniy  ahonld 
fell.  It  seems  to  me  thecase  of  the  appellanls  uttsriy 
fails.  I  am  sorry  for  them,  but  the  loss  must  fall  on 
somebody,  and  it  must  fall  on  those  who  have  not 
thele^dtifle. 

Kat,  L.  J. — I  am  of  the  same  opinion.  The  essence 
of  the  oeae  is,  Have  the  appellants,  or  have  thiqr  not^ 
the  legal  intersitf    Being  purehaMM  tor  vatve 

without  notice  they  cannot  succeed  unless  they  can 
make  out  that,  having  an  inferior  equity,  they  have 
c  lot  lied  it  with  a  legal  intemst.  All  that  depends  on 
whether  this  deed  of  transfer  has  been  duly  executed 
by  tho  grantor. 

The  flpcoitnda  on  whioih  the  appeUants  xelj  to  make 
ont  flieir  case  are,  not  that  they  ever  showea  tiie  deed 
in  its  completed  condition  to  the  grantor,  who  had 
signed  and  sealed  it  in  its  imperfect  condition,  for  ho 
never  saw  it  at  all ;  not  that  they  told  him  how  they 
filled  in  the  blanks,  for  they  never  did  tell  him  how 
tiiey  filled  in  the  blanks,  and  ho  never  knew;  but 
they  say  this:  "We  told  him  we  were  going  to  r^;iiter 
it,  and  therefore  he  must  be  taken  to  have  imder- 
stotxl  that  before  we  could  dothat,  the  blanks  would 
have  to  be  filled  in  ;  wo  told  him  also  wo  were  going 
to  register  in  the  name  of  the  bank,  ami  tlierofore 
he  must  be  taken  to  have  vndentood  that  the  bank 
intei^kd*  to  fill  in  their  own  name  as  transfmees; 
and  then  afterwards  we  informed  him  we  had 
registered,  and  we  told  him  that  we,  the  Ijank,  had 
received  <livii  lends  an<l  proposed  to  cre<lit  him  with 
the  amount  so  received ;  "  and  afterwards,  at  a  later 
period  again,  he  having  had  this  infonoatian,  iddflih 
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he  geems  to  have  treated  with  ailenoe  all  along,  he 
told  th»  b«nk  to  sell  the  iharei.  Therefore  it  is  said 
the  oonrt  must  infer — ^wbat  ?  It  muit  infer  he  knew 

how  the  deed  had  been  filled  up,  that  he  assented  to 
that  filling  up,  that  be  assented  to  the  registration 
which  took  plac<3  after  the  filling  up,  and  that  accord- 
ingly ho,  by  that  assent,  put  l»*»n««J*  into  snch  a 
position  thttt  the  proper  inferenoe  is  lliat  he  rede- 
livered that  dood.  Certainly  no  case  has  been  cited 
which  goes  so  far  as  that.  It  is  perfectly  idle  to  say 
ln'  over  made  tho  bank  his  fipontH  in  nxlcIi^TT  the 
deed  for  him.  I  absolutely  dissent  froiu  the  ar^- 
ment  that  lb.  Norton  was  so  bold  as  to  argue  that 
such  am  vgent  can  be  aopointfld  without  daed,  In 
ffOhhwhUe  ▼.  MPMoHne,  6  M.  ft  W.  SOO,  Parke.  B.. 
was  dmlin{»  with  a  similar  (Ifxiiment,  which,  when 
it  waa  soalod  and  delivfrtKl,  Lad  the  name  of  the 
vi'iuloo  in  blank,  nui  tli<Tcfor<\  ho  says,  was  voitl. 
But  he  says,  at  n.  21-1  :  "  Assuming,  then,  the  instru- 
nent  to  be  a  aeed,  it  was  wholly  improper  if  tho 
nMMOlilie  vendee  was  left  out;  and  to  allow  it  to  be 
■ftorwttds  iDlfld  up  by  an  agent  appointed  by  parol, 
and  then  delivored  in  the  absence  of  the  principal 
as  a  deed,  would  bo  a  violation  of  the  principle  that 
an  attorney  to  execute  and  deliver  a  deed  for  another 
must  himself  bo  appointed  by  deed."  llierefore  the 
point  could  not  possibly  be  maintained  that  the  btuik 
h.'id  authority  to  delifflr  thb  deed  on  beliall  ol  the 
grantor. 

But,  it  in  said,  even  if  they  had  not,  it  must  be 
inferred  from  the  facts  I  have  stated  that  the  grantor 
himself  asaentod  to  that  deed  ui  such  a  form  and  m  rooh 
a  manner  that  it  amonntied  to  •  redeliraiy.  No  case 
has  ever  deddad  thatbeeenw  »  msa  knenrtbst  people 
had  boon  acting  on  a  blank  dood  as  if  it  were  a  perfect 
deed,  it  must,  therefore,  be  inferred  that  he  knew 
that  tho  deed  wa-s  tilled  up,  that  he  knew  how  it  was 
filled  up,  and  that  ho  must  bo  taken  to  have  re- 
delivered it»  That  is  carrying  the  doctrine  far 
befond  aoj  0M6  that  can  pos^ii^  be  lefened  to. 
In  the  CMe  of  Fnum  t.  COai*,  32  W.  R.  466,  98  Ch. 
D.  257,  it  was  decided  most  distinctly  by  Tjord  ,Sel- 
bome,  C,  tliat  tho  registration,  where  the  deed 
itself  is  incomplete,  does  not  perfect  the  title  of  the 
transferee  at  all.  He  says  this :  "  He  cannot  by  his 
own  subsecjucnc  act  alter  the  legal  character,  or 
enlaise  in  hie  own  favour  the  legal  or  equitable 
openmon,  of  the  faurtarmnont.  This,  in  our  opinion, 
renders  it  unnecessary  to  (  unsidor  whctlier  before  tho 
registration  was  completed  tho  comi)auy  and  the 
apjicllant  had  notice  of  the  plaintiflrs  daim ;  for 
registration  in  tho  name  of  a  transfer oo  only  gives 
complete  effect  to  a  prior  valid  traaafer :  r^^tnlion 
does  not  make  effectual  a  document  which  was  aa 
between  the  allegred  transferor  and  transferee  inopera- 
tive and  of  no  effect."  Therefore,  in  order  to  make 
out  their  deft?nce  that  they  are  legal  owners,  the 
appellants'  must  show  not  merely  utaft  fhare  was  a 
registration,  but  that  the  dead  wluoh  nM  vesistered 
waa  a  perfeot  deed  at  flie  tfane  it  waa  repatered. 
Otherwise  tin-  registration  does  not  help  their  case. 
I  think  the  evirleuce  falls  sht)rt  of  what  would  be 
requisite  to  enable  anyone,  jury  cr  jmlge,  honestly 
to  find  that  thi.s  was  a  oomplet*  1  loi  il,  w  tliat  there 
ever  had  been  anything  like  reilulivi  rv. 

Accordingly  I  think  the  appeal  fails,  and  muit  be 
dinlsMd,  iritli  aoati. 

Afptat  diamimtd. 


3l|<g|  (Sourt  of  Jiuttcf; 

PkvL  V.  City  and  Subukban  Building  Society,  (a.) 

JtmiUting  toeiety  —  Memltr  —  NtAtce  of  withdrawai — 
AUeraiion  <^  nifet  afUr  nntict  and  b^onpagment— 
Building  8ociaie$  Ad,  1874  (37  A  38  Vkt,  c.  42), 

M.  16,  IS. 

lit/  the  rule*  of  a  huiUing  toudg  a  mmiMt,  tmgitbig 
the  ]>re9eribti  notice,  migld  loUMnm  kk  atorat,  mdm 
rttUa  might  k  alttrtd  if  tta  prmeHbed  m^orUg  </ 

memhcra. 

'Tht  giiri'  tij  alUrtd  a  rnU  to  the  Jlil  I'lHMlf  <i^a UMiahf,  ] 

/'.,  after  J',  fiod  tfiveit  notice  to  withdraw,  hut  befon  P. 
icas  repaid. 

Held,  that,  though  P.  had  a  vetted  riaht  to  be  foiA 

when  he  gave  his  notice,  that  right  wot 
bif  Hit  r./*r'  /.<(  '7"  thr  ji'^icer  left  in  the  s'.o'ffi/,  and  li<Me 
Ui  Ih  txerciitd  against  J'.,  of  altering  the  ruin  ;  and  that 
P.  was,  therefore,  botuid  hy  the  altered  rule. 

Daviea  *.  Seoond  CShatham  Boildiiig  Sooieiiv,  61 
£.  2*.  ir.  a  680, 38  IF.  A  D^.  24,  yUbwmi. 

Motion.  I 
The  p^y"^'*^  waa  tha  hthldfr  of  four  iolb^  undnip  | 
£M  diarea  in  liie  defendant  aociety,  whii^he  DO^gkt 

HI  March,  ISSS. 

By  rule  o  of  the  society's  rules  "  upon  giving  one 
month's  notice  in  writini;  any  member" 

might  "  withdraw  his  invt^tments  at  any  monthl; 
meeting  of  the  Bodaty,"  and,  if  several  flMndban 
should  give  notice  to  withdraw  within  aaj  lae 
month,  they  were  to  be  repaid  j>r(i  rata. 

By  rule        tho  rules  were  not  to  be  altered  un!'^  | 
at  a  general  mooting,  and  with  tho  concurrence  of 
three-fourths  of  the  members  then  and  there  present. 

In  JannaiT,  lb91,  the  nlaiiitiff  duly  nve  nolaoe  to  , 
witiidraw  hu  aharea,  But  after  auiai  aottee  aal 
Ix'fore  ho  was  repaid,  via.,  in  May,  lsn2,  the  tocUtf 
made  an  addition  to  rule  5,  giving  the  diroctora  power 
in  tlieir  discretion  to  mukc  jirior  payment  to  any  | 
member  holding  not  more  than  £5(t  in  the  sode^.  ' 
The  plaintiff  thereupon  commenced  this  aotioo,  ia 
which  he  elaimed  a  aeolaration  that  the  above  aUaiac  i 
tion  in  role  5  was  not  binding  upon  him  and  was  ' 
>i!(rit  iwrf.i.  and  specific  porfonuanoe  of  the  agrwnnnt 
between  the  plain tilT  and  tlio  society  constituted  by 
rule  5,  and  he  now  moved  for  an  injunction  to  restrain 
the  society  from  acting  on  rule  5  as  altered  to  his 
prejudice. 

The  motion  was  taken  by  ooosent  aa  the  trial  oi  tiw 

action. 

Morton  Daniel,  for  the  plaintiff. — I  gave  nolios  of 

withdrawal  long  before  the  new  rule.  That  being  90, 
the  society  could  not  alter  their  contract  with  mo  by 
that  rule :  Anld  v.  Ol(ti'i<i<'-,  dr.,  IttnUliinj  iii*-id^, 
35  W.  R.  G32,  12  App.  Cas.  197.  In  virtue  of  my 
notice  I  had  a  right  to  withdnw  under  the  rules  in 
force  at  the  time  when  I  nra  mf  nolioa.  DamM 
Second  Okaiham  BttOding  ISoetety,  61  L.  T.  N.  &  880. 
;SS  W.  B.  Dig.  24,  on  which  the  defendants  will  Iti^, 
was  not  a  dedsiou  on  this  point,  but  on  procedure. 

Fartivll,  Q.V.,  and  A.  d'li.  Terrell,  for  tho  defendant 
.sot  iet)'. — If  tho  plaintiff  is  a  m  ■mbi  r,  he  is  Ixtuiil; 
and  he  does  not  cease  to  be  a  member  by  his  notice, 
Dai'ies  v.  Second  Chatham  Building  Society ;  which  is 
the  only  oaae  where  a  naw  mle  waa  aotoally  passed 
after  tite  member^s  notioe  of  withdrawal.  AiM  t. 


(a.)  Bepocted  by  J.  F.  Walsy,  Esq.,  Barzistcr-at- 

Isnr. 
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Em  Ooiw.  Pipi  v.  Oar  ft  Sdbqsbav  Bumma  Soonrr.— RunLAOH  «.  SAHDUkan.  High  Oomtx. 


(Tliiifow,  Ac.,  AiOdiEi^aMiafy  liMaoli^^  on  this 


Htf  alao  rafaned  to  the  BaflcBoff  Sodetiw  Act, 

nT4,  M.  16,18;  ItoxenhtTij  V.  S'urtluimherlaiifl  liiiililiu'j 

37  W,  R.  308,  22  Q.  B.  I).  ^TS  ;   Wilson  v. 
/'Ja«i"fij7  IiuUdiu;f  ti»ci,itj,  37  W.  II.  3G9  n.,  22  Q.  B.  D. 

n. ;  UaM:er  t.  Oetteral  Mutual  Building  Society, 
36  Cb.  D.  777,  St  p.  783,  36  W.  B.  Dig.  26;  and 
fihra  T.  Prtircf,  38  W.  R.  658.  44  Ch.  D.  354. 

Morton  Daniel,  in  reply. — ^The  moment  my  client 
pTe  notice  he  had  a  veeted  interest  to  be  paid  aooord- 
tag  to  the  existing  rales :  AtUd  v.  QUugmo,  dec,  Build- 
hg  Sr>c{f1tf,  per  Lord  Henchell.    Daviea'a  case  in  din- 

tins^uishnlili',  Ixr-ftusL'  thu  ijuestion  thero  was  whothpr 
coatmued  to  be  a  member.   Moreover,  the  altera- 


Cnrmr,  J. — The  question  is  whether  the  pl^tn^ff 
ii  bound  bgr  the  aUered  rale.  He  g«ve  notice  to 
wOtdfaw  mdiV  tlie  fiilfle  in  forae  wlken  lie  beosme  a 

aember.  The  rulo  was  alt<»red  to  hia  detrinjont. 
fte  alteration  confers  a  discretionary  power  on  tho 
Jirpctors  to  mako  prior  payment  to  any  member 
hxnag  not  more  than  £60  standing  to  his  credit  in 
thelnolMof  titoeooio^.  The  effect  of  thealteration 
is  to  postpone  payment  to  the  plaintiff.  It  was  part 
of  the  contract  between  the  plaintiff  and  the  society 
that  the  rules  might  be  altered,  and  the  contract  was 
•Itered  acoording  to  the  rules,  by  which  the  concur- 
mea  of  threo-fonrthi  <rf  the  members  then  and  there 
present  at  the  meeting  when  the  alteration  was 
proposed  was  required. 

I  start,  therefore,  with  the  proixssition  that  it  wai 
[lart  of  the  contract  between  the  plaintiff  and  the 
society  that  theite  rules  might  be  altered. 

The  qneetkii  may  be  asked*  What  is  the  poaatioo  of 
membeai  idio  have  given  notice  to  witbdraw?  I 
(  irmot  answer  that  question  beftter  than  it  is 
Uiswered  by  Liudley,  Li.J.,  in  BUmn  v.  I'earce,  38 
W.  B.,  at  p.  660,  44  Ch.  D.  at  p.  87t,  "  Some  say  he 
ii  a  member;  eome  eay  he  is  s  creditor.  The  true 
node  of  deoaiibin^  him  is  to  deeeribeUm  as  amemher 
who  has  given  notice  of  withdrawal  and  is  entitltMl  to 
[.ityment."  It  is  settled  by  the  authorities  that  a 
r!(on  in  this  position  is  still  a  member.  And  it 
seems  to  me  to  u>Uow  that,  as  a  member  of  a  sodoty 
like  ttiis,  which  has  power  to  alter  its  roles,  he 
r  niftins  subject  to  the  rules  as  duly  altered.  It  is 
not  questioned  that  the  new  rule  was  passed  in  acctird- 
iitice  with  the  terms  of  the  original  nilj-. 

Mr.  Daniel  well  said  that  the  plaintiff  had  a  vested 
right  to  be  paid  when  he  gave  his  notice.  But  as 
the  societgr  had  power  to  alter  the  rules  the  question 
is.  Was  not  this  vested  right  liable  to  be  divested  in 
rirtue  of  a  snbstitutionary  duly  jiussul  rule  ? 

It  may  seem  strange  that  a  society  should  take  such 
a  power  of  altering  its  rules,  but  it  is  questionable 
whether  it  is  not  on  the  whole  greatly  for  the  benefit 
of  all  tbat  fbere  tbonld  be  snob  a  power.  The  mem- 
f-^  rs  roly  on  the  sense  of  justice  of  the  three-fourths 
utujority,  and  must  be  taken  to  be  cout«;ut,  while 
they  remain  members,  to  leave  themselves  in  the 
ImimIb  of  the  sodety.  RomtAerg  NoHhmmbirUind 
Building  Society  and  Wihon  ▼.  MiU*  Platting  Buitdiiuj 
"^fjciety  do  not  decide  this  poin*  :  tlifv  (in-  cnses  <if 
nort^age  deeds  containing  covenunts  which  an-  ad- 
Iresoed  in  terms  to  altt  rations  of  the  ndes.  But  in 
0avi«9  ▼•  Second  ('hatham  Building  Socidu  the  point 

£ peace  to  me  to  have  arisen  direotly.  The  question 
ere  was  whetlier  alterations  in  the  rules  nmdi-  after 
he  plaintiff  had  given  notice  of  withdrawal  from  tlie 
ijcicty  bound  her  or  not,  and  tin  court  held  thut  hIic 
raa  lx>uud.  The  gist  of  the  decision  is  to  be  found  in 
he  judgment  of  Huddlestou,  B.,  where  ho  sa^: 
'  IMd  SM  still  continue  to  be  n  member  of  the  wonmj 


after  the  notice  of  witlnlmwdl  If  Hhc  did,  the 
second  set  of  rules  was  bindmg  upon  her.  In  my 
judgment  die  did  not  oeese  to  be  a  member."  Mr. 
Dimifl  says  thiit  this  case  only  shows  that  the  altered 
rules  bind  in  such  circumstanws  when  the  alterations 
are  slight,  h\it  I  liud  no  such  proposition,  nor  do  I 
SCO  how  on  principle  1  could  make  the  distinction. 
The  court  would  nave  in  each  case  to  examine  the 
subject-matter  to  which  the  alteration  applied,  and 
then  decide  according  to  its  importance  or  hisignifi- 
cauce,  whidi  would  mean  eiuliai  kiiig  on  a  very  difli- 
cult  course,  and  I  do  not  see  how  the  court  could 
draw  the  line.  Mr.  Daniel  says  "  at  vested  rights  " 
■B  jwnT,  hot  I  have  shown  that  the  lights  are  vested 
sn^eot  to  the  power  still  left  in  the  society,  and 
liable  to  bo  exercised  nguinst  the  plaintiff,  of  tiltoring 
the  roles.  The  alteration  in  lioaeubt  rg's  caw  was  cun- 
1  cpsntod  to  the  detriment  of  the  mort- 
\  ISw  lemlt  is  that  the  altered  rale  (^crates 
~  the  pli^tiif,  and  I  rafnse  fliii  motion,  bat 
without  costs. 

JudqiiDid  fur  till  ih'ffndant. 

Solicitors  for  the  plaintiff,  Cuddon  li:  Co. 

t  lor  Iho  delsndant,  Skipi^r  A  TwJiet* 


Feb.  4. 


Chan.  Div.  I 

cadttj,  J.  f 

BAirSLAon  V.  Raioblaoil  (a.) 

WSl—'Construdion — Survivors— Longed  Uver» 

Pecuniary  legacies  were  aeirrully  given  to  four  persona 
during  their  Mdunl  livm,  and  in  erne  qf  the  demise  of 
any  of  them  wMmt  Ugitimate  isme  hit  or  her  proper^ 

timi  til  fif  ilif'i'ilid  amoiiij't  (hi:  .Hiiri'i'viiri.  The  Icut  eitr^ 
vii'inij  legatee  died  without  Ituvtng  insuc. 

Iltld,  ttathU  legacy  fdl  iuU>  reaidue. 

The  deeieien  qf  the  Pri^  €k>ancil  m  King  v.  Frost, 
15  App.  Oae.  048«  99  W.  R.  Dig.  264,  feOowed. 

Maden  v.  Taylor,  1.;  L.  J.  ch.  560,  21  W.  11.  fh'/. 
32j  ;  Davidson  r.  Kimpton,  2U  H'.  R.  MVl,  18  Vh.  Jj. 
213;  and  In  re  Roper's  Estite,  S7  IT.  JS.  731,  4J  (!h, 
U.  409,  not/oliowtd. 

Petition. 

This  cjise  is  rei)orte<l  as  being  an  adoption  by  the 
High  Court,  of  the  Privy  Council  decision  in  King  v. 
Froit^  IS  App.  Oas.  648.  99  W.  R.  Dig.  264,  and  the 

consequent  rejection  of  thi'  lino  of  cases  following 
Madrn  v.  Taylor,  45  L.  J.  Ch.  569,  24  W.  R. 
Dig.  325. 

The  testator,  Lord  Rarelagh,  by  liis  will,  dated  the 
20th  of  August,  1814,  gave  his  rosiduaiy  personal 
estate  in  trust  for  the  benefit  of  his  eldest  son,  the 
j>laintiff,  Lord  Ranelagh,  for  life,  and,  after  his 
decease,  for  the  Ixaiefit  of  his  first  and  Other  SOOS, 
with  certain  limitations  over. 

By  his  first  codicil,  dated  the  ISQi  oi  Ocoamber, 
1818,  he  expressed  himself  as  follows: — 

"  My  daughter,  Marv  Ann  Jones,  having  a  fortone 
of  £U»,()00,  which  I  hold  in  trust  for  her,  &c.,  I  give 
her  for  the  present  only  £200  to  buy  mounung.  I 
give  to  my  two  danghters,  Sarah  Antonia  Jones  and 
Louisa  Jones,  imang  their  natoral  lives,  £4,000  each, 
r  give  to  my  two  sons,  lliomas  Cowley  Jones  and 
Thmiias  Edward  Jones,  £2,000  sterling  each  during 
their  natiii-al  lives.  Li  gal  interest  at  £.»  per  cent,  to 
be  paid  to  all  of  tlieni,  in  equal  quarterly  paJ^nents, 
commencing  from  the  day  of  my  oeoeose,  tail  my  son, 
theHonoarule  Thonias  Jonct,  or  my  heir  in  entail, 

(o.)  Beported  by  O.  BowLAHD  Aiffxov,  Eitq.,  Bar* 
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attains  his  or  her  twenty-first  year  of  «gp.  To  pro- 
vent  any  mistake  or  miaoououption  ot  my  direeti(uu, 
I  repeat  my  intaDtioM  iMpeoBiig  fh*  anm  kgaolM 
in  fiffores:— 

To  Maty  Aim  JoBM  £200  to  be  paid  fortfawHli. 

Sarah  An toniaJonee  £4,000  ,  £o  per  ct-nt.  intfreNt 
Louisa  Jonca      .    .    I,()0()  /     Uj   bu  j»ii<l  (juar- 
Thoijiiiy  Cowky  Jones  2, (MX)  i'     tcrly  till  my  lu-ir  ia 
ThouiatsEtlwardJones  2, (KM)  /     21  yoarsof  age. 
In  case  of  the  deuiiiie  of  any  of  thu  above  parties 
without  Iwitimate  iwue,  their,  his,  or  her  pioportioiiB 
to  be  divided  equally  amongst  €ti9  aurvivon. 

It  waa  decided  in  Ranrliigh  v.  Rmul'i'j),,  2  "Sly.  &  K. 
441,  that  the  above  gift  over  did  not  coutvuiiilate 
an  iiuli  liiiitf  failure  of  issue,  and  the  legacies  wore 
ordered  to  be  paid  into  court  to  the  separate  account 
of  each  legatee,  the  dividondl  to  be  paid  to  each 
iMatee  for  life,  with  Uber^  to  H>P^  xcgoa  the  death 
of  each  legatee. 

Sarah  Antonia  Jones  dinl  uti  tljp  21st  of  Ootober, 
1H40,  a  spinster.  It  was  decidod  in  AhmIu^A  t. 
Itutuhi'jii,  4  Beav.  419,  that  the  surriviiig  Isgateoa 
wa<e  entitled  to  her  legacy  absolutely. 

Thomas  Oowley  Jonee  died  on  tiie  ISth  of  Maroih, 
1849,  leaving  thn>o  children.  It  wh.'<  dt^idod  in 
Rant  lag  f I  v.  lianeUufh,  12  Beav.  20U,  that  the  ctiildren 
dill  nut  t^ike  by  iupliOBtiont  but  that  the  Uigaoiy  fell 
into  rciiidue. 

Louisa  Jones  died  on  the  IGth  ai  Vvmmlbn,  19B6, 
a  widow.  The  devolution  olhuBrl^gaQytaued  DP  new 

question. 

Thomas  Edward  Jonf^  die<l  on  tho  2nth  of  Soptom- 
her,  1S;>2,  without  leaving  issue.  By  his  will  ho  left 
all  his  ])rojiorty  to  his  wife,  the  petitioner,  and 
appointed  her  executrix.  The  petitioner  claimed  the 
fund  as  part  of  Thos.  E.  JotMS*!  eatato,  on  the  ground 
that  he  was  the  last  survivor. 

Byrne,  Q.C,  and  Edward  Ikauvvmt,  for  the  peti- 
tioiiar.— Survivor  must  be  read  "longest  liver": 
Mnden  v.  Taylor,  43  L.  J.  Ch.  569»  24  W.  B.  Die. 
325  (Sir  George  JosmI) ;  followed  by  Or  Edward 

Pt}'  in  Dan'ds  ii  v.  Khnptm,  29  W.  R.  912,  1>*  Ch. 
D.  213,  and  again  by  your  lordship  in  In  re  Jlomr'a 
Sttate,  37  W.  K.  731,  41  Ch.  D.  409. 

FarwfU,  Q.C.,  and  J,  Q.  Wood,  for  the  residuary 
legatees,  respondents. — ^The  Privy  CJonncil  have  vir- 
tu  illy  ovenuli  <1  tliosf  <^ei.isi')iis  in  Kimj  v.  Frii.it. 
Madrn  V.  Tinjlor  w!is  ilf.iibt^Hl  by  Kay,  L.J,,  then 
Kay,  J.,  in  (inJUhg  v.  Mortimrr.  S-i  W.  R.  441,  and 
by  North,  J.,  in  Askew  v.  J  V.  -  <i\  My  W.  R.  620. 

Byrne,  Q.V.,  in  reply.— The  decisions  of  the  Privy 
Council,  though  of  gioit  weight,  are  not  binding  on 

this  court. 

CiilTTY,  J.,  held  that  although  the  decision  of  the 
Privy  Council  in  A'r'/c/  v.  /'V.  si"  wus  not  binding  on 
him,^  yet  having  regard  to  the  constitution  of  the 
iMliiooIar  committee  which  consisted  of  such  eminent 
wwym  aa  Iioid  Wataon,  Lord  Maooaghten,  Kir 
Baniei  Peaoobk,  and  Sir  Kebard  Ooneb,  and  seeing 
that  they  had  fidly  considen^d  the  former  imthorities, 
their  decision  was  one  of  the  greatest  wciprht.  ati>1  lie 
should  follow  it  in  jin^ferr'noe  to  llie  anth'  ri'i.  s  rift  il 
on  behalf  of  the  petitioner.  There  would  b»'  a 
deolaration  that  on  the  death  of  Thomas  Edward 
Jooaa  without  leaving  i«ne  the  legat^  of  iC2,000 
bequeathed  to  him  fdiinto  reaidne. 

Solioiton  ior  the  petitunMr,  Fhtdg^^ 

Solidton  for  ihe  reapoodenti,  Uddett  SoberU,  8oi>, 
di  H  aUom, 


HlQB  COVBT. 


Chan.  Div.  1  Dec  1S-1& ;  Jao.  12, 

North.  J.  f  17-lO.Htt. 

CoLLiNonAic  V.  Sloveu. 

FOREIO:f,  AllKRICASr,  ASl>  OKITEliAL  ISYSSaOMV 

Tbur  Oo.  v.  SLOPm.  (a.) 

OWMMMiy-  Dehfntnrt-holdert — Debenture  trutt — Failiirt  \ 
nf  friMt  —  Betum  of  money  to  debenturt-hoidert— 
IfimrUjf  deficNfufw-JloUtr*. 

A  company,  incorporaied  under  Spanish  law,  oblaittrd 
n  cotueuion  from  ute  BpaHuk  Ow/ammeHt  to  comtnid 
and  work  a  rttHwoff  in  Spain.    The  fine  mat  f»  he 

anistrudei  in  thrrr  tfctiont,  and  rm$  to  form  fart  of  a 
through  rmtte.  The  company  nrmt*-d  h>/  dtrd  jint  wri- 
ga'ji  (It  iitd  r<  li  fi>  Ittarrr,  and  i,i/jn'f!i"  nii-I  the  railwiiy 
to  tecurt  the  Htuu.  The  company  eiU*  red  into  cuntrada  tfitA 
CI  condrudum  company  tomake  the  line  and  provide  nUing 
slock,  and  by  t?u  contracts  engaged  to  ittm  certain  nf  tit 
driirntares,  the  proceeds  of  toAtcA  mere  to  ie  paid  to  thm 
<•< '7/1/(1 1'.mio/fTd  IIS  trml't^  for  the  drbrnturc-fnAdrrs,  tn  Jf 
apjilitd,  tiuhjict  til  itttrriMt  and  amurtiztiiinu  nf  IfnuU,  ih 
comphtiifj  (hi  raihmy.  The  compamj  thtrriij)i,n  mi/"/ 
ft  prosi>tdii4  ini'iting  subscriptions.  £320,000  woi  roueti 
aiui  paid  to  Paris  bankers,  but,  owing  to  litigation  is 
rarit,  um  oniM  /aid  to  the  committhntnafitr  anriiir' 
{Me  delay,  rtamtd  by  expense*  and  ihg  terviee  of  (It 
h>an.  .l/fanwftfit  thi:  cointriirtinn  if  ihf  railmiy  tnu 
impeded  fortadcof  funds.  One  section  only  u\u  /wr- 
tially  computed,  and  the  other  two  had  not  been  com- 
menced. The  ooncesMon,  owing  to  broaches  thenaf,  mi 
liable  to  for/dture.  In  1800  Me  contracU  with  tt«  oa»- 
struction  company  wero  pvi  an  end  to  and  the  amtmdon 
released,  whereupon  a  temporary  contrad  icas  entend 
into  with  another  ciimjtanyto  keep  the  works  going.  T\eo 
adions  uicre  rnnnnenced  by  a  small,  but  suhttantitxl, 
minoriijf  qf  the  bondholders,  who  desired  a  retumof  their 
mont^^  and  a  third  action  bu  other  bondhoiden,  vkt 
>'  ished  to  hctve  the  scheme  earned  out. 

Ilvld,  that  the  court  mutt  drcidi  u-hifhi  r  fh--  i-'unpanj 
jnme^ied  rc»fmrerji  in  pnesenti  or  in  prospcctu  ncailnUf 
t'l  ii>inple(e  thi  line;  that,  on  the  eridenii,  (hiri  /ctu  n<i 
nasoiiable  houe,  as  a  mailer  of  business,  that  the  line 
could  be  computed  out  of  such  resources  ;  that  a  porti<m 
of  the  line  wa§  em^raUvefy  valuelotij  that  tht  minoribf 
of  the  hondhatders  were  eniUted  to  a  retwrn  of  Aar 

money,  suhj"  t  (n  r,isf<  itud  rharije^  jirxyirly  intHtntit 
and  snhjert  (,,  a.  snjjicient  i>art  of  tlit  fniuh  I leing  applied 
t<j  jiriqurhj  ratlize  the  property  of  the  com^mny  cKanjfi 
iu  fsfour  of  the  bondholders;  that  payment  of  tHterat 
'  /  /  {hi  aynortixation  of  outstanding  bonds  must  cease; 
aiul  an  inquiry  directed  to  ascertain  in  what  wagHt 
property  charged  could  best  be  realized* 

The  fla^^;ossa  and  Mediterranean  RaflwayOo.  wis 

a  comjmny  constituted  luidt-r  Spanish  hiw  to  ronstnict 
and  work  a  railway  in  Spain,  from  La  PueblH  dt^ 
Hijar  to  San  Carlos  de  Kapita  on  the  coast,  about 
100  miles  in  length.  Thil  railway  was  to  form  part 
of  a  through  route,  and  was  to  be  oonstraeted  in  tares 
sections ;  the  first,  from  I<a  Puebla  de  Hijar  t^i  Alcanix, 
the  most  inland  section,  of  modomte  difliculty :  the 
>  conil,  from  the  coast  Ui  fli  j  i,  .  .-i-;y  of  ron.stniction ; 
.iiid  the  thiiil,  connecting  tlie  other  two  s<'otions,  of 
txrmt  flifficulty.  The  capiUd  of  the  comjiany  w» 
£<)OU,(KM),  of  whioh  5U  por  cent,  had  been  called  up. 
The  iharBa  of  the  oompany  were  to  bemer.  In  1887 
tbo  company  became  thu  holders  of  a  concession 
^■mnted  by  the  Spanish  tjovemment  for  the  constnic- 
tion  and  workiti'j^  of  the  almvi-  line.  The  loin  ■ 
which  stated  that  the  contemplated  line  was  of  general 
ntailj,  required  a  depovt  of  XM,QOO,  and  gnmAsd 

(a.)  Bqported  by  a  F.  DUROUUr,  Biq.,  Barriaier  at 
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ffllvHiitions  from  tlir-  St-att*  to  t!io  amount  of  £200.000, 
payable  in  instalments  as  the  works  progreasecL  The 
oooceasion  was  for  ninety-nine  yean  dating  from 
1W2,  but  WM  to  iKpto  tinlesa  the  works  progressed 
mi  terminated  wiihm  certain  specified  times.    By  n 
de-fd  of  the  Gth  of  October,  ISST,  in  pursuance  of 
certain  artiuh^s  of  the  company,  the  company  created 
*j.(KIO  first  mortgage  debentures  to  bearer  for  £20 
mk,  with  intereit  afc  3  per  cent. ,  to  be  redeemed  at 
eoiafak  datM  wifhm  ninety-three  years,  and  tiie  pro- 
jiosod  railway  line  was  hypothecated  to  secure  the 
same.    Under  a  dee<l  of  the  loth  of  June,  1888.  the 
company  entered  into  a  contract  with  the  Barcelona 
CoDstmotion  Co.  for  the  oonstraotian  of  tbe  line 
and  the  ptondm  of  wXSng  stock.    After  rerit- 
infr  that  the  preHiuinary  expen.sea  of  the  conces- 
sion, plans,  and  workH  in  progress  had  Iweu  provided 
tor  by  tlit>  LHllccl-up  capital,  part  of  the  Oovem- 
Dient  subvention,  and  the  issue  of   13,450  deben- 
tures, the  contract  provided  that  the  contractors 
■hoold  construct  the  line  and  provide  rolling  stock 
fit  Hot  tnffic,  and  hand  over  the  same  complet*'  to  the 
Siiragossa  Co.,  the  works  to  be  executed  in  three  sec- 
tions within  stated  timr«,  the  last  to  be  completed 
b]r  Sentember,  1890 ;  and  that  the  conteeoten  uould 
lOBvide  the  eon^iany  with  i^M.OOO  for  expenses,  and 
were  to  noetre  m  payment  the  whole  pecuniary  re- 
f'jurros  of  thf  company,  iiichidint;  the  Government 
!!Tib vent  ion,  the  unpaid  capital,  the  moneys  to  be 
r>  eivol  on  the  issue  of  Mocb*  and  the  £tIO,000 
d^osited  with  the  Government. 

On  the  19th  of  February,  1889,  thecomx)any  passed 
certain  resolutions  to  the  effect  that  the  remaining 
di  bentures  were  to  bo  issued  and  that  bankers  in 
Great  Britain  and  the  Continent  were  to  be  employed 
to  offer  them  for  sale,  who,  aftm  payment  fll  eKpensee, 
vere  to  hand  orer  the  proceeds  to  three  gemlemen 
in  T^ondon,  called  the  London  commissioners  ;  that 
the  commiHsioncrs  were  out  of  the  sai<l  proceeds, 
after  jiajTiiirnt  of   cxp^nsi-s,   S;c.,  to  not  apart  the 
moneys  necessary  from  time  to  time  for  the  pay- 
ment of  the  interest  and  the  amortization  oi  all 
the  debentures  from  time  to  time  issued  until  six 
months  after  completion  and  delivery  over  of  the 
line  and  rolling  stock ;  to  pay  to  tin-  company  the 
£50,000  agreed  to  be  paid  to  it  by  the  contractors  in 
the  above  contract,  to  hold  and  apply  the  balance 
of  the  funds  m  namnente  to  the  contractors  of  such 
SHmeja  as  nught  necome  due  to  them  under  the 
above  contract;  to  liavc  the  power  of  investing  the 
funds  in  their  hands,  and  to  pay  any  balance  of  the 
said  funds,  after  providing  for  all  the  above  payments, 
to  the  oontnM^ton.  Any  modifloation  oi  the  above 
oontnci  otr  of  the  supplementel  oontnet  next 
'  loir  slated  to  be  subject  to  the  approval  of  the 
'Uinusaioneni.    On  the  same  date  a  supplemental 
Ojntract  was  entered  into  between  the  company,  the 
contractors,  and  the  London  commissioners,  which 
carried  into  effisot  the  above  resolutions,  and  provided 
that  the  company  would  j)ermit  the  intended  offer  of 
the  debentures  for  subscription  in  accordance  with  the 
pro8|>ectus  to  be  issued,  and  wonl  l  tor  fhut  purpose 
do  asd  execute  all  tilings  and  documents  n-quirca  by 
the  ooaunissioners ;  that  the  company  would  duly  call 

2»  the  uncalled  capital,  and  in  default  thereof  that 
e  commissioners  were  entitled  to  reqtiire  the 
<  uiiipany  to  do  all  acts  to  enforce  such  (  alls  :  inul 
that  the  commissioners  might  receive  the  subventions. 
The  contractors  gturantced  to  the  company  and  the 
conunissioners  tiiie  UBCalled  capital,  the  commissioners 
b<>iii^  euipowersd  to  deduct  the  contract  price  if  it 
was  not  paid  up. 

In  i>ur8uance  of  these  contracts  the  company  issuotl 
a  prospectus  on  May  1,  1S8!>,  inviting  subecriptions 
for  76,000  debentures  of  £20  each  at  3  per  oenL  The 


IH-i(  !■  of  isMue  was  £11.  Of  these,  however,  as  IU.  I.'jO 
lad  Imk  ii  already  issued,  61,350  only  remainetl  to  be 
i8sue<l.  About  45,000  were  issued  ;  32,000  by  the 
Banqne  d'Esoooipte  in  Pans.  The  banoue,  however^ 
refused  to  hand  over  flie  proceeds  of  lasss  IsMar 
debentures  to  the  Txmdon  commissioners,  •  PO^ot 
having  been  raised  that  there  was  misrepresen&tkm 
in  the  prospectus.  After  two  decisions  in  Paris  and  a 
compromise  the  residue  of  the  money  in  the  hands  of 
the  banqoe,  some  £811,000,  was  paid  over  to  the 
commissioners  on  Januarj'  2,  1802.  In  the  meontimo 
difficulties  arose.  The  works  could  not  be  continued 
for  want  of  ftmds.  The  GovemmcTit  suLvcnli' uih 
wen  to  some  extent  discontinued.  For  a  time  the 
wofAa  were  absolutely  stopped,  and  when  not  stopped 
were  only  partially  carTie<l  on.  The  times  limited  by 
the  concession  for  the  completion  of  the  works,  which 
liad  bft  ii  scvenil  times  exteiiiied,  were  also  running 
out,  but  in  LSsy  were  again  extended,  as  to  the  first 
section  until  February,  1894,  and  as  to  the  remain- 
ing two  sections  until  February  8,  ISM*  it  being 
declared  that  should  the  company  fail  to  oomplsto 
the  line  within  the  given  times  iha  comcessk»  should 
hiiipso  facto  forfeited. 

Then,  by  a  deed  of  Angust  14,  1H90,  the  contracte 
between  the  oompaayand  the  Barcelona  Construotioin 
Co.  were  put  an  end  to  and  the  oontmotors  released. 
This  deed — after  reciting  thfit  the  first  section  of  the 
line  was  nearly  complete* I— assigned  to  the  contractors 
u  large  portion  of  the  Government  subvention,  pro- 
vided for  the  psyment  by  the  company  to  the  con- 
tractors of  some  d£70,QO0,  for  the  tnmsfer  to  the 
cottipany  of  all  the  lands  the  contractors  had  ac(piired, 
find  for  the  assignment  to  the  comiwny  of  all  the 
rights  and  interests  of  the  contractors  in  the  funds  in 
the  hands  of  the  oomndeeioners.  The  London  oom- 
mbdonen  were  not  parties  to  this  deed,  nor  had  it 
their  active  conspTit. 

In  8ej)temlier,  I  S'.iit,  there  being  no  contract  for  the 
execution  ot  the  works,  a  company  calle<l  the  Amgon 
and  Catalonia  Co.  was  formed  by  some  of  the  boud- 
holdos  in  order  to  attempt  to  keep  tlie  woria  going 
as  a  temponry  expedient,  and  an  arrangement  was 
made  with  the  company  to  that  effect,  under  which 
the  .\nigon  Co.  was  to  bo  paid  the  prime  cost  of  the 
work  done,  with  a  commission  of  15  per  cent.  Some 
£10,000  of  ills  £811,000  in  their  hands  was  paid  bj 
the  commissioners  in  respect  of  work  done,  when,  om 
February  19,  1892,  tiie  Foreign,  Amerioan,  and 
General  Investment  Trust  Co.  imd  three  other  trust 
comjMinies,  imderwriters  and  holders  of  l)0uds,  Lssued 
a  writ  to  have  the  trusts  under  which  the  money  was 
held  by  the  oonunissionen  performed.  The  commis- 
sioners then  &A  notidng  futiier,  but  a  Ifr.  Bhdford 
was  sent  out  to  Spain  to  report.  On  August  5  the 
above  jilaintifTs  delivered  their  stotemeut  of  claim, 
asking  for  a  declaratiou  that  the  undertaldng  could 
no  longer  be  carried  on,  and  that  the  money  in  the 
hands  of  the  commissioners  might  be  returned  to  the 
said  plaintiffs.  In  the  meantime,  on  July  2o,  a  writ 
was  issued  by  a  Mr.  CoUingham  and  some  other  bond- 
holders with  larger  holdings  than  the  first  jilaintiffs, 
who  wished  the  scheme  to  be  carried  out,  and  who 
asked  that  the  traste  of  the  dssd  mij^t  be  sancuted 
by  the  court. 

On  the  10th  of  Aug^t  the  plaintiffs  in  the  first 
ai  tion  coniiiience<l  a  sc^ipiid,  substantially  identiad 
Nsith  their  first,  except  that  the  Aragon  Co.  wore 
omitted  as  dsfnadaate.  These  actions,  together  with 
two  summonses— one  to  considar  a  further  contract 
for  the  completion  of  sections  1  and  2  of  the  line, 
l)rof>08<  d  to  oe  entered  into  with  the  Aragon  Co.,  and 
the  other  a  minor  mutter — were  now  lieurd  together. 
The  evidence  showed  that  it  wouM  tidce  at  least  Uire<' 
years  to  complete  the  works  according  to  the  original 
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;  that  about  £31,000  would  be  reiiuired 
■nimally  QiBraiiiider  called  the  aerrioeof  the  loan)  out 
of  tiie  nuuls  to  meefc  tlie  mtsrast  and  amortixatloii  of 

the  debentures  dnvinf  the  t'nw  tlie  railwuj*  was  l>«?jng 
c»natruct<Hl  and  for  six  luonths  after  it  was  timshwl  ; 
that  there  vriia  no  contruot  exifitiii^,'  for  the  pt-rfonn- 
ance  of  the  wholo  work  ;  nnd  that  the  coucemon  van 
Uablo  to  forfeiture,  a  bn  iich  of  one  of  the  last  pro- 
viaiflas  lor  the  ezteosion  of  time  having  taken  pUoe. 
Two  Mtnoatos  of  the  probable  co«t  of  completins  sec- 
tions 1  and  "2  of  the  line  wcto  before  th«'  court  -  one  by 
the  engineer  of  the  line,  Mr.  Dawson,  amounting  to 
£220,000 ;  ood  one  by  Hr.  Shelford,  which  exceeded 
Mr.  DawMu's  by  £500,000.  The  oentre  section  was, 
for  tiie  present,  proposed  to  be  left  in  abe^ee. 

Finlay,  Q.C,  and  Evr,  for  the  plaintiffB  in  CoUing- 
ham  Sit^per, — Besoission  of  the  oontraot  with  one 
flm  of  oontraotors  does  not  enttfle  the  debenture- 

holders  to  a  return  of  their  money.  Tlie  conduct  of 
the  Spanish  Government  is  not  such  as  to  lead  us  to 
apprehend  that  they  will  withdraw  the  concession. 
It  most  be  shown  that  the  undertaking  is  practictUly 
imposBiUe  of  fulfilment,  which  cannot  be  done. 

They  referred  to  Wilton  Church,  13  Ch.  D.  1 ; 
NaUoitai  Bolivian  Natngaiion  Co.  WiUon,  5  App. 
Gas.  176, 28  W.  B.  Dig.  94. 

Sir  II.  Davey,  Q.C.,  11.  T.  Reid,  Q.C.,  and  Mac- 
naghUn,  for  the  plaintiffs  in  the  other  actions. — The 
contract  on  the  faith  of  which  the  public  wore  in- 
duced to  subscribe  is  at  an  end,  and  there  is  no  reason- 
able probabili(^  of  obtaining  another  SO  as  to  cuuii>lcte 
the  woris  in  the  manner  onginalfy  pcoposed.  There 
is  tiiierefoie  a  resolting  trust  m  feTonr  of  tiie  deben- 
ture-holders. The  present  concession  lies  at  the 
mercy  of  the  Spanish  Govemniont,  Wo  cannot  be 
forced  to  allow  our  money  to  b<<  applied  under  altered 
conditions.    This  case  is  within  W'ihuny,  Clmr'  /t. 

Sir  H.  Jamet,  Q.C.,  <S.  Hall,  Q.C.,  and  i^iwin/en 
Eady,  for  the  laiuway  company. — The  court  has 
neither  juxisdifltkm  or  oon^etent  knowledge  to  form 
an  opinion  as  to  what  the  future  resouroes  of  the 

company  may  be.  Tliis  case  is  not  like  W'ihi-n  v. 
Church,  whero  there  was  a  total  failure  of  considcra- 


Ootmt-Hardjf,  Q.C.,  and  Kirby,  for  Messrs.  Skiper 
*    * '        two  of  the  London  oommiesionen. 


Cr.  T.  MUdM,  lor  Mr.  Wilde,  «m  of  the  London 

sners. 


Abraham,  for  the  Aragon  Co. 

Sir  U.  Da  (J. v.,  in  reply. — The  debenture- 
holders  hero  are  cestui  que  trmtaUa  under  a  deed,  and 
the  anestion.  is  whether  or  not  llioeo  tmst'^  can  bo 
fnilfluM,  an  isMMi  iMdh  a  oourt  of  equity  is  com- 
petent to  decide. 

KOKTU,  J.— Ibis  ie  *  oaee  of  great  importance 
from  the  amount  at  stake,  and  also  of  gnrnt  novelty, 

because,  although  the  c;ise  (»f  WHfon  v.  C/mrrfi  had 
certain  matters  in  it  which  looked  like  those  in  the 
present  case,  yet  (here  are  very  mat<'riul  and  suKstaii- 
tiol  differencee  betwei'U  the  two  cases ;  and  although 
I  am  deeironB  of  oonsidoring  the  matter  more  fully, 
vet,  at  tbne  was  of  vital  importance,  I  think  I  am 
fnstifled  in  giving  judgment  at  Once,  [ffia  lord- 
shij)  then,  in  fidly  stating  the  facts  above  set  out, 
said  that  with  regard  to  the  jirosjioctiis  no  one 
now  suggested  that  it  was  not  perfiM::tly  fair  and 
honest.  With  regard  to  the  giving  up  of  the 
contracts  with  the  Barcelona  Go.,  no  was  not 
satisfied  whothw  or  not  the  company  had  the  power 
to  give  them  up  without  the  consent  of  the  London 
He  had  no  means  of  foming  an 


opinion  whether  it  was  a  desdraUe  bsigain  or  nott 
but  it  did  not  seem  to  him  that  the  pnttiag  an  end  to 
tiie  contracts  in  any  way  altered  the  Ic^  relatione  of 

the  company,  the  commissioners,  and  the  debenture- 
holders  n^spectively  to  one  another;  though,  lio 
doubt,  it  altered  the  chance  of  carrying  on  ih:  w  rk.. 
The  Aragon  Co.  was  in  no  sense  a  delusion  or  a 
sham,  but  a  fair  combination  of  debentnre-holderg 
formed  to  fill  up  a  gap,  and  to  benefit  themselves  and 
others  also.  His  lordship  then  continued :— ]  Now 
the  question  is  what  Ls  to  be  done  5*  Is  it  a  case  in 
which  tlie  debcuturo- holders  or  the  obUgatiou-bolden 
are  entitled  to  have  their  money  returned  ?  I  agree 
altogether  in  the  view  put  forward  by  Sir  Honoe 
Davey,  littt  it  is  a  ease  in  iridoh  they  ate  penouiiko 
have  entered  into  a  bargain,  and  that  bargain  is 
contained  in  llio  prospectus  whicli  they  approved,  and 
in  the  resolutious  and  in  tlie  coiit  rat  ts,  and  it  is  a  case, 
therefore,  in  which  money  has  been  placed  in  the 
hands  of  trustws  for  the  purpose  of  bcong  applied  to 
the  pnipoBSB  of  the  trust.  I  think  it  quite  dear  that 
it  must  oe  appUed  fior  ^e  purposes  of  tiie  trnst  end 
for  nothing  else.  The  claim  made  prooeeis  on  the 
footing  that  it  cannot  l>e  applied  for  that  purpose, 
and  that,  therefore,  it  ought  to  Ik-  retume-d  ;  and  there 
can  be  no  doubt  that  if  it  cannot  be  applied  for  the 
purpoeee  ot  the  trust  it  must  not  be  left  in  eoort, 
either  to  remain  there  or  to  be  applied  in 
deeming  such  of  the  obligationB  as  may  be  fiitt 
dra\^^l,  l)ut  that  it  ought  to  bo  divided  ;wri"  pa*m 
amongst  the  holders  of  the  obUgataons.  If.  on  the 
other  hand,  the  trust  can  be  carried  Cut,  in  that  ease 
it  must  be ;  and  I  do  not  think  I  am  in  a  poaitaan  to 
say,  now  that  iSb0  tame  has  arrived  at  which  no 
latitude  can  bo  given  to  the  Saragossa  Co..  if 
they  are  in  a  |>Osition  to  show  at  the  present  time  that 
theru  is  a  reiisoiiable  prospect,  as  a  matter  of  buginesi, 
of  cairying  out  the  railway  for  the  puipose  of 
constructing  which  this  manej  was  ■oifaaomMai 

In  the  fint  place,  cms  d  the  points  preaaed  tbt 
strongly  is  that  there  has  been  ample  time  given,  sm 
it  is  said  that  the  time  is  running  out.  It  is  a  vrn- 
loiig  time  since  the  law  was  passtJ,  and  it  is  ten  yta'- 
since  the  concession  was  grant'  <1 ;  on  the  other  hand, 
it  is  not  a  very  long  time,  only  three  years,  since  the 
obligaticns  were  issued,  and  the  time,  therefore,  in 
that  respect  is  not  very  long.  On  the  other  hand, 
this  has  to  be  borne  in  mind :  that  the  raflway  has  yet 
to  be  made,  and  it  is  admitted  by  Mr.  Dawson  in  the 
witness  box  that  to  complete  it  aocording  to  the 
scheme  originally  proposed  will  require  from  two  and 
a  half  to  uree  years.  I  do  not  thmk  I  am  going  far 
wrong  in  saying  that  it  is  quite  bat  under  mcse  cir- 
cmustances  to  take  three  years  as  the  time  it  would 
re<iuire,  and  that  is  assuming  also  that  the  money  tJ 
available  tor  the  purpose  of  doing  it.  Then,  again, 
these  obligations  aro  ropayaV;le  out  of  capital  until  six 
months  ixitcr  that  time,  because  they  are  to  bo  repay- 
able out  of  capital  until "  oompletaon  of  the  hna. 

Now  a  i>otnt  has  been  made  as  to  what  **oomple(iee 
of  the  line  "  means ;  and  as  to  that  T  do  not  think 
t!i<  re  is  the  sliglitcst  doubt.  Tlie  words  are  clear  in 
thi  tii  ielvos.  .and  I  do  not  know  what  "  couijileti  m  of 
the  lino"  can  mean  but  completion  of  tlie  whole 
line.  I  do  not  see  how  completion  of  part  of  the 
line  could  be  completion  m  the  wholes  Moie 
than  that,  looking  at  tiie  scheme  it  is  quits 

obvious  whiit  is  iiieanf.  The  scheme  is  that  the 
obligatiiiii-licilders  are  to  subscribe  their  money  on 
tonus  that  will  induce  them  to  lend  it,  the  tenn- 
being  that  interest  is  to  be  pa^ble  from  the  lint 
moment,  and  that  the  redemptran  is  to  ooenmenes 
from  the  first  moment,  but  there  are  no  means  what- 
ever of  providing  for  such  pa^mieata  before  the  line 
is  oon^utad  azoqtt  oat  of  ci^ital. 
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[His  lorddup  then  diowed  that  the  torrioe  of  13ie 
IrtiD  for  3J  yeMS  would  rwinirn  £120,000  mit  nf  the 
funils  in  the  hands  ui  tho  London  coiumiHsinners  ; 
Hat  there  wa.s  no  contract  before  tho  court  for  the 
oonplete  construction  of  the  worin,  and  that  the 
iai{f  iDggested  oontracfe— that  with  tiie  Aragon  Co.— 
«ii  one  under  whioh  ik  mm  tmfumi  oolj  to  oom- 
phte  tiia  111  ma  Sttd  tNliaBi  nl  tte  Hue.  iMving 
ae  Strd  aeolioa  nntoaohed.  Hii  loiddi^  umb  fco- 
eeeded  z—] 

Then  I  should  nay  this  further  with  regard  to  that 
particular  contract :  althoiigb  I  have  said  that  the 
Aragon  and  CSatalonia  Co.  was  in  my  opinion  an 
botMBtoompttDy  formed  by  oblintion-holders  in  ordor 
to  got  oiw  a  difficulty,  and  I  do  not  see  that  a  word 
can  be  said  against  thorn  in  that  respect,  yet  when 
I  come  to  consider  that  they  are  the  persons  who  are 
proposed  to  be  the  contractors  under  this  nevooil- 
traot,  I  must  say  that  I  do  not  see  that  thaf  aitt  in  a 
postiun  of  such  anbstaiioe  and  snch  ntMUM  that  tiiey 
c»n  be  looked  to  as  furnishing,  by  their  own  stivtns, 
any  euarantee  of  any  kind  that  oven  wh:it  is  pro- 
tioicd  —  the  limited  works  that  are  jiroposed  —  will 
be  accomplished  by  them  within  the  time.  If 
we  cannot  look  to  the  Aragon  Co.  as  anflieient 
of  itaelf  tooaiCT  it  ont>  what  are  the  means  and 
nmneea  svaJlaMe  for  the  purpose  of  carrying  out  the 
contract  ? 

Before  considerinp^  that  I  should,  perhaps,  dtmi  with 
a  ni  liter  ven  iuiich  jiressed  on  me,  which  is  this :  tbatit 
is  quite  obvioua  that  under  no  possible  ammgomontof 
any  kind  could  the  irark  be  carried  out  within  the 
penod  fixed  by  the  oonoesnoD,  whioh  expiree  in  Feb- 
raaty,  1894,  and.  what  is  more,  that  there  has  been  a 
breech  of  tho  {irovisions  of  tho  last  ext^'usion  of  time 
already,  so  that  at  the  pn>sent  moment  it  is  said  this 
concession  is  i^>4o  /ado  forfeited.  As  r^;ard8  tho 
poaitioa  of  the  partiei  with  xeferenoe  to  l£e  oonoee- 
aioo  it  ia  so  donbt  »  very  aariona  matter.  The 
Oorenunent  has  allowed  tho  concession  to  hist  a  very 
knagtime.  Although  0ie  concession  is  toifoited  (I  am 
using  the  language  of  tho  law)  it  is  said  the  Govern- 
ment at  tho  present  time  are,  through  their  inspectors, 
utfmecting  the  works,  aafllOiriling  tiie  expenditure, 
and,  what  is  more,  they  are  premng  on  the  works, 
with  a  view  to  oany  them  oot.  Wen,  this  atatement 

about  the  pre-i-iti^j  (m  i.f  the  works  may  mean  two 
things  :  it  ni;ty  menu  that  tho  Ooverumont  are  pre- 
pan  I  to  waive  all  the  delay  that  has  taken  place  if 
the  contract  is  carried  on  as  from  this  date ;  and  it 
May  alflo  moan  thia,  that  the  Ooyemment  are  presaing 
BOW  amah  aw  tta&^they  ever  did,  as  showing  that 
the  cmuooeeioii  It  forfeited,  though,  if  g^at  indulgence 
is  used  and  the  work  is  prpsswl  on  very  much,  that 
forfeiture  would  not  bo  taken  advantage  of.  Tho 
conclusion  I  have  come  to  myself  about  it  is  this, 
til  it  the  Qovemment  are  deairona  of  having  the  work 
i  ne.    They  said  from  the  flnt  fliat  it  ia  a  matter  of 
finblic  utility,  and  for  their  own  purposes  I  am  satis- 
lifd  thry  would  not  a\-ail  themsolvos  of  this  right  of 
iM-hiring  the  concession  forfeited  if  they  see  tlieir 
*uy  to  getting  tho  end  they  hav<'  denired  atu  om- 
jjUshed,  namely,  tho  construction  of  this  work  of 
public  utility.   And  it  ia  obvious  that  if  the  present 
company  can  rmKoMy  do  it  in  any  way  (t  is  far 
tiiore  to  the  advantage  of  the  Oovernnu^nt  ;ind  cvi-ry- 
b-jdy  else  that  they  should  earn,-  it  on  tlmn  tliut  the 
(."ti<.e<«.sion  should  1m-  I'.-rfi  if.  d.  :ind  the  (iovernnient 
shuoid  Ik.'  allowed  to  take  this  step  and  tlien  obtain  a 
new  oonccssionaire  to  take  up  the  work  and  begin  it 
eoomamtively  afresh.    I  have  not  the  least  doubt  that 
the  Ooveniment,  altibough  Un  y  may  be  in  a  TKjsition 
to  my  it  is  forfeited  ii  they  please,  will  not  uo  any- 
thnig  to  forfeit  it  so  long  as  they  see  that  their  own 
objeiet  will  be  aoaaaqpliaiMd-HiBiiieilj.  the  get^ig  of 


the  work  done.  I  have  fldt  fterthar  teat  of  it,  the 

allowing  the  work  to  go  on,  I  mean  their  rot  inter- 
fering with  or  stopping  tho  works  which  have  been 
going  on,  and  to  the  cost  of  whicli  they  will  theni- 
selves  at  tho  proper  time  have  to  contribute,  because 
they  have  agreed  to  pftj  one-fourth  of  the  estimate, 
and  although,  for  reaaww  I  entirely  appnoiateb  thej 
have  not  paid  iSb»  sobvention,  and  nave  not  been 
asked  to  mnke  the  payment,  yet,  if  in  point  of  fact 
the  works  were  completed  by  that  company,  they 
would  have  eventually  to  mako  large  payment^ 
allowing  the  work  to  go  on  in  the  meantime. 

Under  these  oiienmatanoeB  I  do  not  iael  very  mudi 
pressed  by  the  argnment  that  the  oonoeaaion  baa 
come  to  an  end,  and  that  what  the  obligation-boldeia 
were  entitled  to  was  the  security  of  the  concession 
which  was  in  ezistenoe,  and  that  df  /ado,  because  the 
time  bos  expired,  thflj  an  entitled  to  the  return  of 
the  money.  In  sty  oniiiion  that  ia  not  so;  hot  the 
fact  tiiat  they  are  m  ]^erikyaa  eondttion  wifli  tiie 
Government,  that  their  nght  to  tho  continuance  of 
the  concession  is  banging  in  the  balance  is  a  vet^ 
important  point  to  cunsidi  r  in  looking  tO  wbat  their 
means  are  to  carry  out  the  railway. 

Then  we  oome  to  the  most  important  question  d 
all,  end  it  b  a  qoeatian  that,  in       opmion,  I  am 
bound  to  oonrider.    Aa  a  matter  of  boafaMsa — aa  a 
practical  matter — can  tho  railway  be  made  by  this 
company  witli  the  funds  that  they  have,  1  will  not 
say  in  hand,  but  with  tho  available  funds,  as  to  whioh 
there  is  a  reasonable  probabili^  of  their  being  able 
to  get  them  ?    I  am  told  by  Sir  Hrauy  Jamee  lilUit 
the  High  Oonrt  of  Justice  has  neither  junsdiction  nor 
competent  knowledge  to  form  an  opinion  as  to  the 
resources  of  this  company  or  wlmt  it  may  be  uble  to 
do  hereafter.    I  agree  to  a  great  extent  as  to  that  ; 
I  feel  that  I  am  not  competent  to  a  great  extent  to 
do  so,  but  then  ia  one  thing  I  think  I  am  boimd  to 
do,  and  I  must  deal  witb  n— 'tiie  question  not  what 
the  possible  n-sourees  may  be,  but  what  tho  n'sourcos 
at  present  or  in  prospect  are  by  means  of  which  there 
can  hti  any  reasonable  hope,  as  a  ni.-vttor  of  business, 
that  tho  line  could  be  completed.    I  think  that  it  is 
settled  for  mo  by  tho  decision  of  the  court  in  the 
BoUvian  case,  beeanae  althoqgh  in  that  case,  aa  I  ham 
8bM,  the  eiroomataaoea  were  in  many  rospeeta  vary 
distinguisbttblo  indeed  from  the  present  case,  yet 
there  are  certain  i)oiuts  in  common.    One  import- 
ant point  of  distinction  was  that  tho  concession 
was  revoked,  and  in  that  respect  I  think  the  present 
case  is  totally  different,  but  the  court  did  not 
proceed  aolely  on  that  ground,  because,  if  so,  that 
would  be  sumdent  for  ^o  judgment,  but  they  went 
to  other  points,  and  to  justify  tho  vi^•w  taken  I  will 
refer  to  tnat  case.    [Ilia  lordship  then  n.ad  thojudg- 
ment  of  James,  L.J.,  in  Wilwn  v.  Church,  13  Ch.  D., 
at  pp.  45, 46,  from  "  The  pozpoae"  to  "  of  no  atil»^ 
whatever,**  and  the  jndgment  of  Oottoo,  lij.,  at  pp. 
61  -63,  from  *'  It  was  said  there  is  an  existing  contract  '* 
to  "  OS  a  matter  of  business  to  bo  made,"  and  aluo  the 
judLcnient  of  Tx)nl  Cairns,   Ti.V,.,  in  tlie  House  of 
lyjfdfl  (.5  App.  Gas.  IHl)  from  "  iSi>  far  as  time  is  con- 
cerned "  to  "  would  be  the  result,'*  and  continued : — ] 
Under  the  circumatanoea  it  aeema  to  me  that  I  am  not 
only  entitled,  bat  bound,  aa  beat  I  oan,  to  aaffa  at  • 
eiiiii  liision  lis  to  whether  there  are  leaoiueaa  forth- 
coiiiing  it(  j'rirstiiti  or  in  j trimpfcttt  ovit  ot  whlch  there 
is  any  re     -ii:ibic  pri  s].i'ct,  as  a  matter  of  luisinrss, 
that  this  railway  can  bo  made.   There  is  one  matter 
that  is  of  rather  great  im|>ortanoe  betoe  I  go  to  ttie 
evidenee,  whioh  ia  thia :  inat  thaperaoos  who  are  the 
phiintiA  bere,  asUag  to  have  tlieir  money  back,  are 
only  a  very  small  portion  of  the  holders  of  the  obli- 
tions.   Altogether  they  are  a  substantial  propor- 
kaifiOO  OT  tiMNaboafti  at  itdns^t 
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Btill  tlin  proportion  ia  very  hukIi  snutlliT  tlimi  the 
remainder  of  tho  obligation-Iiolders.  Then,  out  uf 
tba  xvmaiadsr  of  the  obligation-holders  there  ure  a 
flowfc  inainT  wbow  news  I  do  not  know;  batlhuve 
uio  Tlow  Of  s  nninlisr  of  peraoos  far  grreater,  9ohra» 
the  pxt<?nt  of  their  iK  l  liii:.'  goca,  than  tho«e  nlaintiffs 
who  du  obji'Ct  to  Uu'  i\iU'\  being  paid  out  and  divided 
among  the  holders  nt  the  oLligatiouB,  and  who  are 
dcsiroiu  of  having  the  railway  proceeded  with.  That 
is  a  matter  that,  in  my  opinion,  I  ought  to  gire  g^reat 
weighfc  to.  I  do  not  my  it  is  a  qoertion  of  majority 
and^muiority  at  all,  hnt  when  I  find  a  oonndorablo 
nmnbor  of  jktsoiis  wlio  have  money  of  their  own  at 
stjike  in  the  niuttt-r,  and  whu,  lus  far  as  I  can  see,  have 
no  object  on  the  other  side  to  gain  by  wishing  their 
money  to  be  thrown  away,  the  fact  remaina  that  there 
n  s  large  prefMnderance  of  persons  who  daim  that 
the  matter  should  be  oontinafld  rather  tluai  that  it 
should  be  discontinued. 

That  does  not,  Imwevor,  rrlicve  mr-  from  consi.li'rinjj 
the  position  of  matters,  but  before  dealing  with  the  in 
I  should  mention  one  point.  As  I  pointed  out,  it 
was  originally  oomtemiuatad  that  this  was  to  be  a 
thToagh  nflway,  and  all  calculations  of  profit  are 
based  on  the  assumption  that  the  money  earned  will 
be  such  as  a  tirst-claM  railway  carryinpr  tlirough 
traffic  would  produce.  If  only  two  out  i>f  the  three 
sections  ure  enmpleteil  fliere  is  an  end  of  all  hopes 
of  throiii^;:i  ti  Uliu.  ;  li.»t  a  ^luj  of  income  iji  entirely 
destroyed,  and  all  that  can  be  relied  on  in  tiie  way  ol 
income  would  be  tiie  prooeeds  of  local  traflle.  There- 
fore the  calculations  of  jTofit  from  an  incomplete  line 
must  necessarily  bo  very  nim  li  less  than  those  from 
a  completed  line.  Again,  it  is  said  that  in  consider- 
ijtg  what  the  prospects  of  the  line  are  which  may 
render  it  possible  to  believe  that  further  money  can 
bo  borrowed  on  the  faith  of  its  completion,  there  ace 
certain  reastms  originally  existing  for  the  belief  that 
the  line  would  be  a  financial  success  wliich  luive 
ceased  since  the  concession  was  granted ;  io  put  it 
shortly,  certain  rival  companies  have  obtaiin  <i  a  more 
formidable  position,  but  upon  tiie  evidenco  I  do  not 
think  there  18  anythu^  sahateuitisil  in  tibat.  Bttt  the 
fact  that  at  present  it  is  projwsed  to  leave  the  centre 
third  of  the  lino  in  abeyance  does  sevm  to  me  a 
matter  of  the  utmost  importance. 

[His  lordship  then  considered  the  resources  of  the 
oonupany,  and  the  mode  in  which  it  was  proposed  to 
app^  thnn.  The  funds  in  the  hands  of  UM  oommis- 
aonen  were  £225,000,  subject  to  a  ehaif;e  wUdi 
reduced  them  to  £195,000.  From  that  must  be 
deducted  £10,000  for  costs  and  expenses,  and 
£120.000  for  the  service  of  the  loan  dtiring  tliree  and 
a  half  years ;  leaving  the  moneys  in  the  bands  of  the 
commissioners  available  for  the  works  at  £6o,000. 
13ie  total  Qoveniment  aobventioii  on  the  whole  line, 
deelnofling>  chams  to  wlubh  it  was  subject,  was 
£l»VI,000,  spread  over  a  long  period,  and  there  was 
about  £.»0,(K)0  caution  money,  payable  only  on 
coraph^tion  of  the  whole  line.  Some  i;J,(MK)  obliga- 
tions were  still  unissued,  which  at  £1U  each  would 
amount  to  £130,000,  but  it  was  idle  to  ask  his 
lordship  to  treat  that  as  an  existing  asset  to  that 
extent,  considering  the  position  of  the  company. 
There  was  £250, (M)0  callable  on  the  share  capital. 
But  being  callable  on  shares  to  bearer,  his  lord.sliip 
could  not  understand  how  it  could  be  hoped  that  one 
penny  of  it  oonld  be  proeaied.  Mr.  Shellord's 
estimate  greatly  exoeeded  tiiat  of  Mr.  Dawson's,  but 

in  his  lordship's  oi)iiiion  'Sh-.  Dawson's  was  the  more 
correct.  Mr.  Dawson  L'jjLiuiat4-d  the  cost  of  coui- 
I)let:u^'  s.  ctions  1  and  at  £"_*L'(t,<M)(l,  and  considered 
that  to  meet  that  there  was  £105,000  in  the  commia- 
aionen*  hands,  and  also  £.'{4,(K)0,  tlmt  portion  of  the 
•nbrantion  that  would  be  doe  on  sections  1  and  2. 


HuBOoon^ 


But  his  lordship  jiointed  out  tliat,  even  allowing  the 
£31 ,000,  which  was  not  payable  until  the  whole  line 
wa.s  oonstruoted,  together  with  £65,000  in  the  huida 
of  the  ooninuMbiMn,  for,  as  above  stated,  not  oion 
tlMtt  that  som  was  avillable,  only  £100,000  in  rmnd 
figure*  was  available  to  iiifct  ^Ir.  Dawious  pstiniiito 
of  £220,000  for  sections  1  and  2.  This  calcuUtiun, 
however,  did  not  j)rovide  at  a-l  for  llie  ord  sf-ctian, 
which  was  essential  for  through  trafiic,  on  which  the 
estimate  of  profits  was  based.  Jul  to  that  tediaii, 
Mr.  Dawson's  estimated  cost  was  over  £500,000. 
His  lordship  then  continned : — ] 

Now  losikiiif^  at  tli:it  as  far  as  a  jverson  who  !is  a 
practical  man  would  look  at  it,  it  is  a  case  in  which 
in  my  opinion  there  are  no  available  smas  ut  pn  <(int 
in  hand  or  in  prospect  by  which  the  undcrtakiog  cm 
possibly  be  oaaiaa  out  by  means  of  the  trust  oonsti- 
tated  by  the  oontnMto  and  the  rasobition  aad  tiM 
prospectus. 

Then  it  was  put  that  the  case  of  Wihon  v.  C7i»r  I 
is  very  dificrent,  because  there  was  in  that  case 
a  tofau  failure  of  oonsidemtion.  I  agree  tha«  is 
a  verj  great  diffieranoe  in  that  leepeot.  I  do  not 
agree  that  it  is  literally  oomoi.  There  wsi  not 
a  total  f)ulure  of  consideration,  because  a  good 
deal  of  money  had  Ixcn  sixint,  but  still  there  *M 
a  f^reuter  failure  than  in  the  present  caftc,  boaiux 
a  good  deal  of  money  has  been  sj^ent  upon  thi^ 
land,  and  whether  it  be  £80,000  or  £l00,00i\  a* 
Sir  Henxy  James  suggested,  ia  not»  I  think, 
material  ror  this  {mqiose.    I  do  not  think  fb 

point  to  be  decitltsl  is  whether  there  has  been  fsflo* 
of  consideration  ut  all.  The  contract  is  not  toberf 
an  end  on  the  ground  of  failure  of  consideratinn,  bat 
the  question  is  whether  the  trust  mider  which  the 
money  was  deposited  can  or  cannot  be  canisi  into 
efiecL  Then  it  waa  said.  Why  should  the  money  lie 
returned  if  one-tenth  of  the  woric  had  been  doM;  if 
nine-tenths  of  tlie  work  had  been  done  it  was  wil 
the  court  would  not  have  thought  of  any  return ;  iu'. 
if  there  has  been  one-tenth  £me  how  can  there  k 
said  to  be  any  diflEisrenoe  so  lou^  as  the  whole  has  not 
been  done  f  I  am  not  sati^Sed  wiili  the  propoation 
which  supposes  that  if  nine-  tilths  had  been  dona  the 
money  woidd  not  be  returned.  If  nine-tenthi  were 
done  it  would  riH|aito  very  much  les.s  to  convince  ono 
that  there  were  means  available  for  the  completion  of 
the  rest.  But  assuming  that  the  court  had  come  to 
the  conclusion  that  alt£nigh  nine-tentha  were  dooeii  , 
wu  abaolntely  impoaaible  to  oompleito  tihe  reek,  anil 
the  fund  available  could  not  be  aj  plied  to  compUle  | 
the  rest,  I  am  not  prepared  to  atlmit  that  tlic  court 
would  not  do,  in  the  case  where  nine-tenths  of  the 
expenditure  had  been  incurred,  what  it  would  do  if 
only  one-tenth  had  been. 

The  conclusion  I  come  to  is  that  the  oblig»t>0D- 
holdcrs  are  entitled  to  sav  that  there  hi  no  prospect 
whatever  of  completing  tlic  purposes  of  the  trust,  UM 
therefore  that  the  resulting  trust  (if  that  is  what  itti 
to  be  cidled)  in  their  favour  ought  to  have  t'ff''<* 
given  to  it.  subject*  as  Sir  Horace  Davey  said,  to  the 
parent  of  whatever  are  the  proper  charges  on  it 
which  have  not  been  satisfied.  I  think  there  it  the  i 
greatest  difference  between  this  case  and  the  lMMt» 
I  lls' ,  acc<irdinp  ti>  the  view  the  judges  before  who'.u  I't 
CJime  took  of  it ;  but  I  must  say,  in  my  oiiinion,  tiii- 
case  does  come  within  the  words  used  by  L-  ™ 
Hatherlejr  in  his  judgment  in  that  oase^  where  b« 
cxpreasea  a  much  more  lenient  view  with  reipflot  w 
the  comjvany  than  some  of  the  other  jndgss  who 
ixave  opinions  did.  He  said:  "My  own  Opinion* 
that  in  the  jiresent  case  there  has  been  a  common 
umfortuuo,  tho  work  has  proved  to  bo  beyond  the 
strangth  of  ihoM  yrbo  nndortook  to  perform  it,  tbrr^ 
wMainislak»<m  the  part  of  these  whoeqgegedto 
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friar  into  it  in  rej^ard  to  th«  supply  of  the  iMOflflsary 

means  by  which  alone  the  moiipy  could  bo  mijsed  and 
bj  which  alono  the  contract  uiiiJo  with  the  j>ublic,  as 
contained  in  the  prosjK  ctus,  could  be  carried  into 
liect."  I  agree  with  what  Sir  Henry  James  Haid, 
aid  I  wash  to  record  it  that  I  do  not  find  that  the 
wpny  or  the  directora  Iiats  in  una  oaaw  dolibcrat«ly 
dnvtaa  from  iriiat  was  aKmewad  m  Ae  pronpectus, 

'  aaait  ja  only  by  reason  of  their  baiOfllllablt)  to  curry 
I  it  ont  furtlior,  that  in  my  opinioit  tt*  case  must  bie 
I    dedde^l  in  fuvour  of  tho  plai&tiffli  (tiM  Vdnign 

'     American,  &c.,  Co.^. 

Then  the  question  remains  as  to  what  14  to  be 
dona.   Xha  i^ht  ol^  the_  persons  who  have  charges 
OB  tiie  fond  is  not  in  dispute,  but  there  is  another 
matter   to  be  coiisidt'reil,  nain<'ly,  the  position  of 
I     the  obligation-holders  &s  a  body,  hiiving  regard  to 
the  security  they  have  upon  the  works  as  they 
lUttd.    The  statement  of  claim  in  the  Foreign,  &c., 
Oi».'s  action  only  asks  for  a  return  of  the  money 
Mid  a  distribation  of  the  remaining  ftmd,  but  I  do 
not  think  I  shoold  discharge  niy  duty  in  this  case  if 
T     re  Till  ri  ly  to   make  a  dci  liiiatiou  that  the  partieti 
Were  eutitleU  tu  a  return  of  the  funds  without  going 
on  further  to  deal  with  the  whole  matter,  including 
'    the  security,  and  paitioolarlj  so  for  this  mooon,  that 
I  am  not  Mtiflflea  that  fh«  obligationoholdets,  who 
are  the  plaintiffs  in  the  first  action,  would  have  a  right  I 
to  have  their  funds  retumcHl,  except  subject  to  an 
ajij.lication  of  such  part  of  it  as  ought  pro])frly  to  be 
a^^phed  for  preventing  the  security  from  beoouiing 
wholly  and  abaolately  oseleafl.    Xisfc  IM  put  an 
iUnstntuA  by  vsy  olahowin^''  my  meaning,  though 
tfw  oan  it  nottiio  same.   tSupposiugtheline had  been 
nearly  completed,  and  that  the  money  in  thu  hands 
of  the  commissioners  was  sufficient  to  complet«  it,  but 
that  the  coujpauy  themselves,  who  saw  no  bcoiefit 
whaterer  oomiug  to  them  out  of  the  transaction,  threw 
it  up  and  laid  that  the  oUigatiou-holders  misht  have 
thcnr  money  back,  what  would  be  the  position  of 
the  oldigation-holders  in  that  case?    I  think  thoy 
would  have  a  right  to  say,  and  even  atiy  niiii>irity  of 
them,  not  a  nominal  but  a  substantial  minority  that 
is.  would  have  a  right  to  say,  as  against  a  greater 
number,  that  the  subocrintkm  and  depoafc  m  their 
money  in  order  to  oompleto  the  worn  wfdoh  was 
their  security  for  repayment,  did  involv<>  >m  obliga- 
tion as  between  themselves  that  would  nut  1  tuuido  some 
of  them  to  throw  the  midi  i  takiiig  or  security  over 
without  doing  what  was  necessary  to  realize  in  the 
lieet  way  that  OOald  be  done  for  the  whole,  what  was 
depradaited  by  comman  misfortune,  in  other  words. 
Hmt  mama  tA  we  oUigation-hoIden  in  that  case  would 

havf  a  rig:ht  to  say  iiprainst  the  wiah<'s  of  the  others,  "VVe 
will  have  the  rt-sl  ut  the  money  subscribed  ainiluii  in 
completing  the  security  to  obtain  wliich  we  advanced 
oar  money.  That  case  differs  from  this  one  in  this  way. 
In  that  caae  I  am  assuming  the  mon^  would  be  suffi- 
ciesit  to  oonmlate  the  aeoiutty  contemplated.    In  th> 
preaeHt  caae  nie  whole  fond  would  not  suffice ;  but  I 
tliinlc  tb.'it  tli<-  obligation-holders  are  entitled  to  say 
tii»T*»  Ls  such  a  mutuality  of  interest  in  the  common 
i  xii'V  subscrib^xl  for  the  common  purj)Ose  that  they 
an.-  entitled  to  have  whatever  part  of  the  fund  may  be 
neoeaeary  applied  to  make  the  loss  by  non-oompletion 
len  than  it  otherwise  would  be.    I  do  not  mean  that 
they  oonld  enter  into  a  difTerent  speculation,  and  say, 
Let  a#  1  "iiiplote  the  section  ti>  Alujiniz,  an<l  have  that 
for  our  niiiiii  y  ;  but,  on  the  other  hand,  tliey  are  en- 
title'l  til  s.iy.  Let  us  have  that  usefully  hiid  out  under 
the  trust  that  can  be  laid  oat,  in  order  to  utiliie  what 
has  been  qtent  ao  far  aa  ^oaaible  in  reducing  tiie  loaa 
we  might  otherwise  suHtam.    It  nnVht  bo  (I  only  put 
tius   by  way  of  illustratiuu)  that  the  boat  way  of 
ntflwiwig  whait  baa  been  apont  woold  be  to  oomplate  | 


the  line  to  Aloapis,  not  baosnae  it  ia  oompleliiiif  part 

of  the  undertaking,  but  because  such  an  expenditure 
inif^iit  produce  for  the  common  benefit  the  best  result 
out  of  money  otherwise  abuost  entirely  thrown  away. 

[Uis  lordship  then  said  that,  without  expressing  it 
in  technical  terms,  there  must  be  a  declaration  to  the 
(•ffect  that  the  plaiatift,  the  Foreign,  fto.,  Co. 
(Limited),  were  anbatautially  right,  that  the  works 

could  not  bo  carriotl  on,  and  that  the  said  plaintifTs 
were  entitled  to  havt;  their  money  back,  subject  to  aU 
charges  and  liabilities  attaching  to  the  fund,  and 
subject  also  to  a  oouaideration  of  how  the  money 
could  be  best  applied,  if  it  oould  be  oaefully  apidied, 
in  order  to  realize  the  security ;  and  that  the  coats  of 
all  parties  must  come  out  of  the  fund,  including  the 
trial  of  the  actions.] 

iliuuttJi  of  judgment : —  Declare  that  the  trusts 
constituted  by  the  contracts  of  the  16th  of  June,  1888, 
and  the  13th  of  Febmaiy,  1888,  and  by  the  resolu- 
tions of  I2ie  Sangoaaa  Balllway  Go.  paaaad  cnthe  ISth 
of  February,  1889,  and  by  the  prospectus  issued  by 
the  <lefendant  company  in  May,  18*9,  all  in  the 
jih^ailingfl  laentioned,  uu^-lit,  so  far  as  they  can  bo 
2>erfonued,  to  be  carried  into  execution  under  the 
direotion  of  the  court.  Auk  declare  that,  subject  to 
the  pajoMnt  of  any  chaigea  on  the  fond*  subaeribed 
by  tae  plaintifb  and  the  otiier  hidden  of  9  per  cent, 
obligations  is8uc<l  by  the  Saragossa  Co.  an  d  to  any 
pay  men  t«  which  may  be  certitied  to  be  propt^rly 
payable  thereout,  and  to  the  payment  of  any  costs 
directed  to  be  paid  thereout,  the  said  fund  is  (in  the 
events  which  have  happened!  divisible  rateaifaly 
amongat  cnoh  of  the  holders  of  tae  aaid  ohlimtimw  as 
are  entlded  to  the  benefit  of  the  same ;  and  that  no 
part  of  the  said  fund  is  to  bo  applied,  in  payment  of 
any  such  obligation-holders  in  priority  exct!pt  in 
respect  of  obligations  which  have  already  been  drawn 
but  have  not  been  paid,  and  iutereet  which  has 
already  accrued  due  and  become  payable,  but  has  not 
been  paid.  And  declare  that  the  plaintiffs  and  the 
other  holders  of  the  said  obligations  are  entitled  to  a 
cluugo  on  the  railways  and  property  comprised  in  or 
charged  by  the  said  obligauons,  and  the  trust  deed 
dated  the  6th  of  October,  1887,  for  securing  the 
same.  Tlax  the  oosta  of  the  plaintiffii  and  def endanta 
of  the  above  aetkma.  And  let  tiie  defendanta  flloper, 
Ikobinson,  &  Wilde  pay  and  retain  such  costs  out  of  the 
funds  ill  their  hands.  And  lot  the  following  inquiries 
1m'  niiwio,  viz  : — (i.)  An  iii<(uiry  whiit  obligations  have 
been  issued  by  the  8aragossa  Co.,  and  which  of  them 
are  now  outstanding  and  entitled  to  the  benefit  of  the 
trust  oonatitutad  aa  aioreaaid.  fiL)  An  inquiry  what 
svaai  have  oome  to  tiie  bands  of  toe  defendants,  Sloper, 

liobinson,  &  Wilde,  or  any  of  fhcin,  representing 
moneys  8ubscribe<l  in  resjMict  ol  the  said  obligations, 
and  what  portions  of  such  sums  are  now  in  their 
liands,  and  let  the  defendants,  Sloptir,  Kobiuson,  & 
Wilde,  in  answering  such  last  mentioned  inquiry, 
make  a  statement  to  be  verified  by  affidavit  of  all  dis- 
bursements made  by  them  ;  and  any  of  the  parties  are 
to  be  at  liberty  to  apply  with  resjM^ct  to  any  >um 
api^earing  to  have  been  icccivcd  by  the  said  defend- 
ants or  any  of  them,  and  not  now  in  their  hands, 
(iii.)  An  inquiry  of  what  particulars  the  sums 
RubscrilxKl  in  respect  of  the  said  obligations,  which 
have  not  been  received  by  the  aaid  last  mentioned 
defendants,  now  consist,  and  whether  any  and  what 
stei>3  ought  to  be  taken  to  n  iuver  any  part  thereof 
which  may  appear  to  be  nutstunding.  (iv.)  An  inquiry 
what  charges  or  incumltnuices,  other  than  the  said 
obligations,  affect  the  railways  and  property  of  the 
Samgosaa  Oo.  comprised  in  or  charged  by  the  aaid 
oViligations  or  the  siud  deeil,  including  any  j)roperty 
acquired  for  the  piu^wst;  of  the  railways  which  has 
ban  or  one^  to  be  paid  for  by  meana  ol  the  Hmda 
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■ubtoribed  the  plamti£b  and  tho  other  hcdden  of 
fhe  Mid  oUigtttiiOiii.  (r.)  An  moiuiy  whether  any 
and  yrbat  t!bep»  ihoald  M  taken  tor  uie  jiurpose  of 
rcaliziiif;^,  for  the  benefit  of  the  phuntiffs  ami  the 
other  huldors  of  the  aaid  obliffationa,  tho  niilways. 
works,  liiuds,  rolling  stock  and  other  uiiitoriiils  iic- 
quircd  for  the  parpoae  thereof,  and  in  pro-eciiting 
this  inquiry  regard  is  to  be  had  to  the  question 
whether  aar  further  expenditure  should  be  made  out 
of  the  said  fund  in  completing  and  equipping  the 
first  section  of  tho  sjiid  railwnys  or  nny  purt  thereof, 
(vi.)  An  inquiry  whether  any  other  and  what  sums 
are  properly  payable  out  of  the  Mdd  fond*  BsMrre 
fxirtner  consideration. 

Solicitors  for  the  plaintiffs  in  CoUingham  v.  Shptr, 
IJuxham  ^  Sawlimon. 

Solidton  lor  fhepkintifiiin  otiisr  aotioasy  SlaMghler 

d;  May. 

flaUoitois  for  fhe  SMMgonft  Co.,  JWmmIi  Muutm. 

Solicitors  for  two  ffltmmkriftninrff,  Jforton,  Rim, 

J^orUm,  &  Co. 

SoUottois  for  the  other  eommtwkmers,  TFfKt»»w, 

Bl^h,  &  Co. 

Solioitora  for  other  pertifla»  JSom{»M,  Bitcho£t  Jb  Co, 


1Mb.  16. 


Chan.  Div.  I 
Bttding.  J./ 

Read  v.  Wotton.  (a.) 

Practice — Action  for  rtcoverij  of  poistssion  of  premised 
for  breach  of  cov  nant  -Claim  fur  injunction — Joinder 
<(f  titrate  cautet  of  action — Zmve  of  court — &.  8.  C, 
vrd.  18,  r.  8;  ord,  86,  r.  68. 

A  writ  was  ittuetl  claiming  (1)  nnnv  ry  of  jmscssiijii 
of  pranisea,  (2)  arrears  of  rent  and  vvitne  prvfUt,  (3)  on 
injunction  to  restrain  nutMiux  or  damaget  (4)  dumigte, 
and(6)oof<f.  Tlud^ndaaU  MUrtdMtmtinamtmd 
tervtdnolleBo/  moHcntukiHgihid^  wnl  migkt  hetd 

aside,  on  the  ground  that  the  leave  of  ttuCBUrt  had  not 
been  obtained  fur  the  joinder  qf  the  tWOCOMU  of  action 
relating  {\)  ^  the  i  njunctitm,  Md  (2)  lo  tteOMfJf  of 
possession  of  the  premises. 

Held,  tfiat,  though  a  perpetual  injunction  might  be 
rti^f  inconsistent  wiUs  ti»  ttrm  ard,  18,  r.  2,  ffet  an 
iniertoeutory  injundion  wot  withm  the  terms  of  the  rule, 
being  a  8ul>stitute  for  damages  which  might  he  assessetl 
for  the  continuing  breach  betweai  the  ietue  of  the  writ 
and  the  tried  tfftk*  ocMm. 

Motion. 

This  WHS  tt  motion  by  the  jiLiiiitiff  asking?  for  an 
injunction  to  restrain  the  defendants  until  tho  trial  of 
the  action  from  doing  anything  on  tLt  ir  jircmisos  which 
might  be  or  become  a  nnisuncc  tu  (1.  ]^  l  nutiff,  con- 
tnay  to  the  mojiaaaa  of  the  leeee  iioai  the  plaintiff 
to  the  defBodante,  and  froni  oontimdng  a  wasworlu 

oxliiliition  thereon. 

The  defendants  havinfj  entererl  an  a[)]>L'araui'0  and 
doiuande<i  the  delivery  of  a  statement  of  claim,  which 
had  not  been  delivered,  served  a  cross-notice  of 
motion  mtkauf  that  the  writ  might  be  set  aside,  on 
the  ground  that  the  plaintiff  had  failed  to  obtain  the 
leave  of  the  court  before  the  issue  of  the  writ  for  tho 
joinder  of  the  cause  of  action  rolatinc  to  tho  injunc- 
tion with  the  cauHO  of  action  for  the  rcMJovory  of  pos- 
seesion  of  the  premises,  and  took  this  preliminary 
obieotion  on  the  ttearinig  of  the  plaintiff'e  mo4iott. 

The  writ  was  indonea  aa  follows : — 


1.  To  reoover  posttession  of  tho  house,  Aop,  WoA 
premises.  No.  6,  TbA  Parade,  London-road,  Oniyiloa, 

Surrey. 

2.  And  for  arrears  of  rent  and  mesne  profits. 

.i.  For  an  injunction  to  restrain  the  defendants, 
their  or  either  of  their  servants,  agents,  under- 
tenants, oocupien,  and  workmen,  from  doing  or 
suffering  to  1»  «■»  l^att  Hm  MM  IWMC  and  shop 
andnmniaM*  or  ai^  part  flMnof*  aoif  act  or  thing 
whataoever  inndi  may  be  or  heoame  tm  majma, 

nuisaiK  o,  or  d.imarre  to  the  plaintiff  or  any  of  her 
tenants  in  the  neighbourhood  cDutrary  to  the  pnm- 
eions  of  the  lease  granted  by  the  plaintiff  to  fte 
defendants  dated  the  Slat  of  ▲ugnst,  1886. 

4.  Damages. 

5.  Costs. 

Kcary,  for  the  defendants,  argued  that  there  were 
two  distinct  OMMS  of  action  discloeed  by  the  writ : 
(1)  broach  of  oomant  before  aotioo  brought,  idueh 
was  the  ground  <rf  the  action  for  gecofery  of  poM- 

sion,  arrears  of  rent,  and  damages;  and  (2)  oontiini- 
ing  breach  after  action  brongnt,  which  was  the 
foimdatiou  of  tho  claim  for  an  injunction.— As  the 
requisite  leave  of  tho  court  had  not  been  obtained 
for  the  joinder  of  the  two  causes  of  action  the  writ 
ought  to  be  set  aside:  B.  S.  C,  ord.  18»r.2; 
UmV     Wolkmi,  W.  N..  1889,  p.  188. 

BtddeMt  for  the  plaintiff.— In  that  case  flMH 
no  claim  for  damages.  Here  there  is  only  obb  i 
of  action.  We  claim  damages  for  breach  of  oova 
and  ask  for  an  injunction  only  as  incidental  relief : 
Kcndrick  v.  RoberU,  30  W.  R.  366;  Gledhill  v. 
Hunter,  28  W.  R.  680,  14  Ch.  D.  492.  In  any  ca*a 
tho  defendants  have  waifed  their  objeotion  by  enter- 
ing an  appeaxanoe  and  demanding  »  statoMt  «i 
claim. 

Kearyt  in  reply.— Damages  in  ord.  18,  r.  {2.^iesi> 
iwUdbhami 


(a.)  Keportod  by  W.  SHAT.T<0R08g  Qoddabd,  Esq., 


damages 

Stiburo,  ia  an  i^iplioation  to  set  miv 

the  writ  in  tfaa  aolfon,  on  the  groond  that  it  is  Botin 
oonformity  with  ord.  18,  r.  2.  iHiioh  pionus  nit 

"no  cause  of  action  shall,  unless  by  leave  of  ti» 
court  or  a  judge,  be  joined  with  an  action  for  the  re- 
covery of  land,  except  claims  in  respect  of  mesni' 
profits  or  arrears  of  rent  or  double  value  in  reroect  of 
the  premises  claimed,  or  any  part  thereof,  tm 
damages  for  breaoh  of  any  oantraot  under  wluob  the 
same,  or  any  part  tiiflreof,  are  beM,  or  for  uy  wnM 
or  injury  to  the  premises  claimed."    Now  it  '.^  tobs 
observed  that  in  this  case  there  is  no  stat-  aj^nt  of 
claim,  and  I  have  to  refer  simply  to  the  wnt.  H:- 
lordship  read  the  indorsement  on  the  writ,  as  abot> 
set  out,  and  continued :— ]   I  am  called  upon  to 
that  that  writ  is  not  in  oonlomuty  with  the 
rules.   It  apjicars  to  me  that  in  the  abeenae  of  n!f 
statement  of  claim  it  will  fall  within  the  eipresi 
words  of  the  rule,  for  it  allows  to  be  joined  in  an 
aoMon  for  the  leooyery  of  land  claims  "in  respect  of 
mesne  prafito  or  arrears  of  rent  or  double  ' 
respeet  of  the  premises  rleimed,  or  any  ptut  tht^tMti 
and  damages  for  breach  of  any  contract  under  whim 
tho  same,  or  any  part  thereof,  are  held."  Thswlsis 
this  writ  a  claim  for  danuipi-s,  and  under  ord.S6|f^ 
5S,  "  'WTierc  damages  are  to  be  assessed  in  respeotof 
any  continuing  cause  of  aoliOB  they  shall  be  asscwed 
down  to  the  time  of  the  asasaamont."  Gonseqaently 
if  it  is  proved  at  the  trisl  that  there  baa  bain  a  hr^ 
of  the  contract  mider  which  the  pramiasa  aie  he» 
before  action  brought,  continuing  at  the  time  lihm 
the  action  is  brought  and  down  to  the  trial,  damsgei 
may  be  asaessod,  not  only  down  to  tho  issue  of  tho 
wife,  tntto  the  time  of  uasMwaent  What  is  chiiro^i 
iaannqimolkMi.  If  then  war*  •  atatemflnt  of  dsm 
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•lae  might  be  relief  aaked  inoooflisteBt  with  the  rulo. 
A  paqpatoai  iigaiiotion  might  he  inoonaatant ;  bat  it 
MM  to  me  fluit  an  intenloeiilory  injunetion  is  wifhin 

th"  ti^mis  of  the  nile.  for  it  is  a  more  sulwtitute  for 
the  damacGS  which  luii^ht  Ix)  assessed  for  tho  continn- 
mg  breach  between  tho  isHuo  of  thf  writ  umi  the  trial 
of  the  action.  The  claim  for  an  injunction  is  mode 
"in  respect  of  damages  for  the  breach  of  any  contract 
mdar  wiiioh  Am  JpnnuM*  are  held."  The  writ  so 
uadstitood  Cdla  wnhim  the  temts  of  tlie  nle,  and  the 
pfduninaiy  objection  therefore  failn.  Tliu  motion 
to  set  adde  the  writ  most  he  dismiased,  with  oosta,  to 
be  tiie  plamtifl*!  OQsIa  in  any  event. 

The  plaintiffs  motion  was  then  heard,  andUt  loid- 
my  granted  an  interlocutory  injunction. 

Jt^mdmb^  cnwi'  metioH  iKwwi'wsJ,  vrith  eorfe. 

Solioitor  for  the  plaiutiiT,  J.  II.  Pahenmn* 
%tiffltiCTf  lor  the  «Mwvl>mtft,  M,  Lettt, 


Q.  B.  Div.  \ 
(Pollock,  B.,  and  |  May  8,  9,  11. 

Xboui  V.  Bum  Bailtff  of  Bnomvm  Comnt 

COUBT.  (a.) 

dhmtf  amrt  High  UriKff—BmeuHm — Tmpkmmb  of 

trade — Seizure  and  aale  of  hij  ht</fi  Itttlijf  —ICrror  uf 
jwiijment  by  high  bailiff — No  >juilty  iitt-ut — lAalnliiif 
bf  high  bailiff  in  sumiiuiry  vuy  tu  for  "misconduct" 
—Counhf  VourU  Act,  1888  (o I  dc  bi  Vict,  c  43), ».  50. 

The  teizure  and  tale  of  the  ivxplementt  of  an  extfution 
idttr^S  trade  by  n  hi</h  J^.iiliff  t.f  n  r,.iiii{i/  n.nrt,  in  the 
Imying  of  an  ezecutimi  uiuler  the  Jud'jment  of  tlu  amrt, 
me»  though  dent  rtddetdj/  mni  under  a  aerioue  error  of 
pidgwteiU,  but  not  vith  nny  wrong/tU  t'nlenl,  m  not 
*'mmimduet**  uiHhin  ike  nmuiitg  of  teeUtm  90  of  the 
Gmnty  CourU  Ad,  1888. 

Appeal  by  the  hish  bailiff  of  the  Brompton  County 
Court  from  aa  oraer  made  by  his  Honour  Judg^ 
Btonor,  sitting  at  Brompton  Ooonty  Court,  by  which 
order  the  high  bailiff  was  ordered  to  pay  to  pro- 
aent  respondent,  Mr.  Moore,  the  sum  of  £22  1()8.  for 
damages  in  respect  of  "  misconduct "  in  seizing, 
tcmoTing,  and  selling  tfm  implanianti  of  the  re- 
ymdent's  trade. 

Hm  aole  ^uestioa  of  appeal  now  was  ^diether  the 
nrongful  seurure  and  sale  of  trade  implements  by  the 
Ugh  bailiff,  in  executing  a  judgment  of  the  court,  is 
"misconduct"  within  the  meauiu^  uf  the  MthMO- 
aon  of  the  Coimty  Courts  Act,  1888. 

Ihe  lesmed  county  court  ja^;e  took  time  to  consider 
Us  ittd^ent*  and  he  daliTerad  a  written  jodgnMnt, 
holding  that  mdi  leinm  and  aale  of  impiementa  of 

■  rule    was  "misconduct"  within  the    mcjining  of 
-  tion  oO,  although  there  was  no  wrougful  intent, 
■  only  a  sorions  error  of  jddi^ini  tit, 
A  judgment  had  beuu  recovered  against  the  re- 
■poodent,  Mr.  Moore,  and  an  execution  under  the 
todgment  «aa  loviad  at  his  residanoe  on  the  2ith  of 
July,  1892.    GhimB  were  put  forward  by  two  daim- 
Mita  to  the  goods  seized,  ami  intoqdeader  proceedings 
fjli'iwed.     Tho  goods  seiy-ed  on   such   levy  were 
removed,  and  warohoufled  by  the  high  baililf  on  tho 
'Ji'lh  of  July  under  circumHtiuiccs  which  formed  the 
ground  of  complaint  in  the  present  case.    Tho  claims 
were  admitted  uy  the  plaintiff,  and  were  aUowed  by 
the  If^med  judge,  and  so  disposed  of. 

(a.)  Imported  by  Hir  Ijiuuuirux  Bajuui,  fiatxiater- 


It  was  then  stated  to  the  judge  on  behalf  of  the 
exeontion  debtor,  the  preaent  leqpondent,  that  aa 
applaoation  woidd  be  nnde  againat  the  high  bailiff, 

under  the  50th  section  of  the  County  Coiuis  Act, 
188H,  by  the  execution  debtor  for  misconduct  in  the 
course  of  tho  procoo<lings.  IJy  direction  of  the  judge 
tho  applicant,  Mr.  Moore,  was  ordered  to  furnish 
particulars  of  the  misconduct  allegtKi,  and  five  huada 
of  nuaoondnot  were  fnmiahed*  Upon  the  inquizy, 
foor  of  iheae  charges  ware  foimd  m  favour  of  the 
high  l>ailifF,  so  far  aa  the  application  under  tho  dOth 
section  was  concerned,  the  judge  being  of  opinion 
that,  although  the  man  in  possession  was  guilty  of 
miaoonduot,  it  was  not  "  misconduct"  for  which  the 
hi^  baiUff  would  be  personally  liable  under  the  60th 
section.  These  ohaigoa  being  thna  diapoaed  ol  an 
not  now  material. 

Fpon  the  fifth  charge  tln'  learned  judg^  found 
against  the  high  baiUff,  and  this  was  the  charge  now 
m  question  upon  this  appeaL 

Tbe  pactinalan  of  una  dhaign  fonuahed  by  the 
applioBni  wen  **M  the  Urii  bafliflT  ilWlly  and 
unlawfully  broke  into  tho  defendant's  aweliling- 
bouso  on  tho  29th  of  July,  1892,  and  removed  tho 
whole  of  tho  furniture  and  efifects,  including  the 
tools  and  implements  of  trade  in  the  said  dwelling- 
house,  contrary  to  seottooa  147  and  IM  of  fha  Oooffif 
Ctourts  Act,  1888." 

The  judge,  in  his  writti^n  judgment,  waa  of  opinion 
that  the  bailiff  hiul  a  logsil  right  to  remove  tho  whole 
of  the  goods,  exclusive  of  the  tools  in  trade,  and  that 
the  lo  tth section  only  prohibits  a  sale,  and  not  tho  re- 
moval, of  goods  for  five  days,  and,  as  to  the  trade 
goods  or  implements  of  the  applicant,  that  than  waa 
an  illeg^  removal  and  an  ille^  sale  of  the  same. 

The  applicant,  that  is,  the  present  respondent,  waa 
a  civil  engineer  and  an  inventor  of  patents,  but  for 
some  time,  beinc  crippled  and  unable  to  walk,  he  ha<l 
supported  himself  and  family  by  an  ingoniooa  patent 
for  making  pipeooleanera,  in  the  mannfaetue  of 
which  he  naea  a  oonaiderabla  number  of  small  deal 
boanls.  two  or  three  feet  in  length,  which  must  be 
saturattsi  in  oil  for  a  considerable  time  before  they 
are  of  use ;  and  eighty-seven  of  these  deal  boanls 
were  seized  by  the  bailiff  and  sold  for  tho  sum  of 
eight  shillings.  One  of  the  questions  of  the  proaent 
appeal  waa,  whether  than  deal  boaida  wen  im^io* 
menta  of  trade  wiflun  the  meaning  of  aeotion  147  of 
the  Act,  and  the  learned  jodgB  foimd  as  a  fact  that 
they  were  implements  of  trade  within  the  meaning  of 
that  section. 

The  learned  judge,  in  dealing  with  the  question 
whether  the  act  of  misconduct  now  in  question  came 
within  aeotion  60,  aaid : — "  There  oan  be  no  doabt 
that  the  natoml  and  ordinary  meaning  of  the  word 
'  misconduct '  must  be  restricted  by  the  provisions  of 
the  Act  generally,  and  probably  by  the  terms  em- 
ployed in  conjunction  with  it  in  tho  same  section.  It 
must  be  restricted,  at  all  events,  to  acts  or  omisaiona 
in  tho  performance  of  the  dntiea  of  the  high  bafliff 
under  the  provisions  of  this  Act,  whether  performed 
by  himself  or  his  subordinates,  in  like  manner  as  the 
Siinu!  t*'rm  has  been  rest rictiHl  in  the  construction  of 
tho  28th  section  of  tho  Bankruptcy  Act,  1883,  aa  to 
the  discbarge  of  the  bankrupt  to  acta  done  by  Urn 
nlefant  to  hia  bankroptqy.'  It  alao  vpean  to  bml 


aftarnmeh  eonafdenition,  uiat  Itiewofd  niaoondnot 

is  furtht-r  restrict<>d  in  the  '>nth  section,  by  the  tenns 
employed  in  conjunction  with  it,  it)  such  acts  of 
omission  or  commission  only  as  are  >  jnvlem  gmrris  or 
»/i  pari  iiuiUri'i  with  the  wrongfful  acts  specified  by 
stioh  terms,  and  especially  to  the  term  '  extortion,' 
wliioh  precedes  it.  Bnt  I  think  that  the  not  of  aeUing 
Ilia  trnoe  implemania  «rf  ttnqppUoaol  altat  dot  aottw 
Ml  tbn  tktmmduumwat  nwiongftil  not 
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Id  flto  iislim  of  ntortioii  or  oppronioB,  or  ftt  all 

events  ejusdem  grnrri»  therewith,  eHproially  having 
regard  to  the  fact  that  the  high  bailiff  was  itittTostod 
in  the  profits  of  the  sale  in  respect  of  his  (wn.  The 
loUowing  definition  of  extortion  seema  to  me  almoBt 
Htenlly  to  inolnde  the  premnt  oaae :  '  Extortion  is 
an  abase  of  the  public  which  consists  in  any  officer's 
unlawfully  taking  by  colour  of  his  office  from  any 
man  any  money  or  thing  of  value  that  is  not  duo.  or 
before  it  is  due'  (Ulackstone,  bk.  4,  ch.  1).  I  think 
that  the  act  in  question  waa  an  act  of  '  miscon- 
doot '  in  the  naUure  of  extortion  contemplated  by  tbe 
dOOk  Motion.  I  r^ard  the  aot  of  the  hi^  haSUB 
only  as  an  error  of  judgment,  though  a  senous  one. 
The  question  of  damages  has,  therefore,  to  be  con- 
sideri  d,  and  I  think  that  a  jnry,  u])on  thf  evidence 
before  me,  would  rightly  assess  them  at  £22  lOs." 
The  high  bailiff  appealed. 

Section  fiO  of  the  Aot  says:  "If  any  ncittnr, 
bailiff',  or  offloer  of  any  oonrt,  acting  unmr  otuonr  or 

prot<'nce  of  process  of  the  said  court,  shall  be  not 
charged  with  extortion  or  misconduct,  or  with 
duly  paying  or  accounting  for  any  money  levied 
by  him,  it  shall  be  lawful  for  the  judge  to  inquire 
into  mch  matter  in  a  summary  way  ...  and  to 
make  mush  order  thereupon  for  the  repayment  of  any 
money  extorted  .  .  .  and  for  tne  payment  of 
such  daniagoH  and  costs  as  he  shall  think  just,  and 
also,  if  he  shall  think  fit,  to  impose  such  tine,  not  ex- 
ceeding ten  pounds  Ibr  aadi  omnoet  as  lie  dull  deem 
adequate,"  &c. 

E.  Murten,  for  the  high  bailifF. — The  first  point  is 
that  these  deal  boards  were  nut '  iiuplementa  of  trade ' 
within  the  meaning  of  section  147,  bat  wen  rather 
in  the  nature  of  plant.  Id  I3ie  next  place,  even  if  they 

wen;  implementa  of  trade,  the  ru  t  nf  seizing  and  sell- 
ing them  was  not  an  act  of  '  ini'Ji ouduct '  within  the 
iiieiitiiiijj^  of  section  50.  There  are  tvvo  words  in  that 
section  on  which  I  rely,  "  extortion  "  and  "  offence," 
and  both  hare  leoantly  oeen  construed  judicially  under 
n  saetton  nslagons  to  fain  pcasit  seotion  section  29 
of  the  BherilBi  Act,  1087.  These  oases  ■re  Shopptt 
Nathan  .{•  Co.,  [1892]  1  Q.  R.  245,  40  W.  R.  Dig  233; 
Lee  V.  Tkiitgar,  40  W.  R.  409,  [1S921  2  Q.  B.  337  ;  Baf]()f 
Whitehead,  40  "\V.  K.  472,  [ls!)2]  2  Q.  B.  ,3oo. 
According  to  theee  oases  there  can  be  no  "  miscon- 
duct" unless  there  be  mem  nu,  a  guilty  mind,  or  an 
intention  to  do  wrong.  Here  there  was  no  guilty 
intent^  as  tiie  judge  found  that  there  was  merely  an 
error  of  judgment  on  the  part  of  the  high  bailiff. 
There  isno  "  misconduct,"  therefore,  within  the  mean- 
ing ol  tbn  seoliaB. 

Jtherlag  /emt,  for  fhe  xespoodsnt 

PoixoCK,  B. — This  case  comes  before  us  by  way 
of  appeal  from  the  decision  of  the  learned  eoimty 
oonrt  judge,  who  had  HboOf^t  that  the  pixscnt 
le^onoent  should  reooTer  against  the  high  bailiff 
n  ram  for  damages  in  respect  of  misconduot  in 
seizing  and  removing  and  selling  the  trade  im- 

} dements  of  the  applicant;  and  the  decision  is 
oundcd  upon  section  .'jO  of  tlio  County  Courts  Act, 
1888.  The  tirst  question  is,  Are  we  content  to  support 
the  finding  of  the  coimty  court  judge  because  it  is  a 
mere  flndug  of  faot  F  The  leAmc<l  judge  has  taken 
the  greatest  pains  in  endeavouring,  as  fairly  as  he  could, 
to  c:irry  out  what  he  believes  to  be  th(^  object  of  this 
section,  and  he  has  ex{>reesed  his  judgment  in  lan- 
^[ua^  so  clear  that  I  have  not  the  slightest  difficulty 
m  eluuinating  those  parts  of  his  judgment  which  are 
findings  in  point  of  fact  from  tiuMe  wbioh  axe  find- 
ing in  point  of  law.  There  were  several  charges  of 
misoonduct,  and  the  charge  which  this  appeal  refers 
to  is  in  these  muds:  "That  joa  ilkgaUy  wd  unlaw- 


fully broke  into  the  defendants  dwd]in|[r-1ions»,  sad 

removed  the  whol>^  of  the  funiitnrf>  anrl  effects,  intk'l- 
ing  the  tools  and  iiujileiin'iit.s  of  tni'le  in  tin-  said 
dwelling-house,  contrary  to  se<  tion  147  of  the  Act." 
The  learned  judge  has  gone  very  carefully  into  the 
question  whetlier  theee  were  tools  of  trade  or  not,  sad 
he  came  to  the  conclnaion  that  the  goods  saiaad  wan 
part  of  the  defendant's  tools  of  trsde,  and  ued  for 
that  puriiose.  I  do  not  intend  to  say  more  as  ii  tbij 
finding  of  fact  by  the  learned  judge,  which  is,  ns  f  ir 
as  T  can  see,  a  perfectly  correct  finding  of  faet,  anil  1 
assume  that  these  things  were  implements  of  trade 
within  12ie  meaning  of  the  section. 

The  next  question  is  whether  the  act  in  qnestaon  is 
an  act  of  "  mwconduct  "  within  the  section.  I  dioold 
prefer  to  set;  l'in;ruHir<'  us<  d  in  thi**  sotitioii  which 
woidd  make,  as  far  as  jpossible,  the  county  court 

}'adge  master  of  the  sttaataon  as  to  whetiier  a  wrong- 
111  or  oiminal  act,  or  merely  neg^^enoe  on  the  put 
of  tbebaiBlf  was  involTsd.  The  seotbn,  to  say  tiit 
least,  is  of  a  ]>enal  character.  [His  lordship  then 
read  the  section.]  Tt)  my  mind  the  words  "  miscon- 
duct" and  ■■  i^xtnrtiini,"  foUowt'd  by  the  wurd 
"offence."  sh(^w  that  this  soction  was  u'eant  to  (1«*1 
with  offences  wliich  were  of  a  penal  character ;  tJwt 
is  to  say,  acts  ol  misoondoct  of  such  a  ohamntir  tliat 
they  iiufioate  an  intentional  almse  of  the  wriMif 
]M)SMessed  by  the  high  bailiff.  It  seems  to  me  then:  M 
a  difference  b^^twet-n  th(>  c<induct  of  a  bailiff  whiuli  is 
of  an  infentioTmlly  wmni;  kind,  and  the  conduct  '  f  n 
bailiff  which  is  merely  that  of  negligence.  There  may 
be  very  often  acts  done  which  amount  to  what  mt 
learned  judge  has  called  "  recklessness,"  bet  ia  so 
sense  of  the  nature  of  a  wrongful  act  done  wilk  wf 
intention.  Tliat  seems  to  me  to  be  the  proper  con- 
struction to  be  put  upon  this  section,  and  I  do  nr  t 
propose  to  commro  it  at  length  with  a  similar  si  ciii  n 
under  which  the  sheriff's  liability  is  established.  I 
would  only  observe,  as  to  the  wonls  of  sub-seelian  t 
of  section  29  of  the  Sherifi  Aot,  1887,  that  the  im- 
visions  are  really  wider  than  the  words  of  seeto  SO 
of  this  Act.  The  judgments  in  the  case  of  t. 
Dtingar  show  that  a  mere  imiocent  mistake  canniit 
come  within  tlw  BSOlfam  aS  **aiiBConduct,"  but  tbit 
there  must  be  a  wrong  uottva.  All  the  words  ued 
by  the  learned  judges  in  that  case  are  equDj 
apjdicable  to  the  present  case,  which  is  a  case  whew 
the  Legislature  lias  provided  a  s{>ecial  remedy. 

It  seems  to  me  that  both  sides  were  carefullv 
considered  by  the  learned  judge,  and  yet  I  think  he 
has  come  to  a  wrong  conolnsion,  and,  that  being  so. 
oMjog^mspt  most  be  to  t«?«ae  hii  deaisicB,  ui 

KUIJIJCUT,  J.,  CCBiCOfBSd. 

Apjifnl  allotnif. 

Solicitor  for  the  high  biiiliff,  T.  J.  IlobintoH, 
.Solicitors  for  the  apiiUcant,  Nokts  ik  Statnmtn. 


m  BANZEUPTOY. 

Q,  B.  Div.         I  AudHS. 
(Vaughan  Williams,  J.)  J  * 

In  re  IIOOD. 
Ex  i<ir(f  BL.vXDFOKn.  (a.) 

Bill  of  sale  —  Bnnkrii]dcii  —  Ertrntion  —  Quodt  loU 
privdtrli/ — B'-'fipt  givru  by  s/irrijT — BiUt^fBokA^ 
1878  (41  .fc  42  Vid.  c.  31).  m.  4,  8,  10. 

Oooda  teized  by  the  sheriff  under  a  icrit  of  erecidiM 
(a.)  Reported  by  C.  F.  Morrell,  Esq.,  Barrister-at- 

Law. 
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a-rnt  uld  yrivafdy  lii/  havt:  of  the  court,  and  a  receipt 
vitf'jivtti  bij  the  fh'rijf  to  the  piirehnUf  in  the  follovnng 
— "  Jieceivtd  J'rvm,  <l*c.,     .     .     .    the  sum  of 
I  tlO  Itm  Mi.,  ieing/or  the  goode.  chutteU,  aiui  effects  mw 
I  mmi  upon  the  premitea  No.  471,  Jiethaal  Green-road, 
dUel  were  teizedby  the  $heriff  of  <Ac  mmty  of  London 
mtier  aiii!  f  y  virtiif  of  a  writ  of  fi.  fa.,  and  hrnhij  add 
u  far  as  ht  iaufully  can  or  may,  without  any  warranty 
1/  title,  and  with  the  conoid  of  the  defendant,  who  is 
«  buiider,  and  under  an  order  of  the  matter.*'  The 
f*idt  voere  left  by  the  purchaser  in  the  poteeteion  of  the 
4Mur  until  the  pre$e)Uatwn  of  the  bankruptcy  petition. 

BM,  that  the  document  was  a  bill  of  tale  toithin  the 
mming  of  th^  II Hi*  >f  Sah  Ad,  1878t  and,  not  being 

rrpftertd,  mmt  U-  dtxlaml  riiid. 

A[i[>lication  by  the  trustee  io  the  bankruptcy  tot  m 

i,  r  dooliBing  that  be  was  entitled  to  certam  {dant 
ud  otbor  profwttjf  cLumod  by  the  respondent. 

TTw  debtor  was  a  baildn-,  and  in  July,  1891,  an 
execution  was  put  into  liis  house. 

On  the  ISLh  of  July,  IS'JI,  the  debtor's  goods 
w^re  sold  by  the  slierifF  to  a  Mr,  Burgess,  the 
n-<jK>ndent  to  the  present  application,  n  receipt 
btong  giTen  in  tiie  following  form  : — "  Kooeired  this 
hth  Skj  of  July,  1891,  of  Henry  Brocklehurst 
Bargess,  of  No.  1,  Betanal  Qreen-road,  leather 
njCTtluint,  the  sum  of  £122  Is.  Itii.,  Imitig  for  the 
goods,  chattels,  and  effo«t«  now  in  and  upon  the 
pfBOiises  No.  ITI,  Bcthnol  Orcon-road,  which  went 
Mnd  by  the  iheriff  of  the  county  of  London  under 
■ad  by  ^rtas  of  •  writ  of  fieri  faeia»  iaamd  in  the 
»K)Ve  aiuse,  and  hereby  sold  as  far  O-s  he  lawfully 
can  or  may,  mthout  any  warranty  of  title,  and  with 
the  consent  of  the  alHiVM-iiaiin  d  dofundant,  who  is  a 
builder,  and  under  an  onlcr  of  Master  Wilborforce 
uted  this  18tb  day  of  July,  1891." 
Hm  goodi  wen  bft  in  the  poaseMum  of  the  debtor 
anifl  flie  23rd  of  September,  1882,  and  were  naed  by 
Um  in  the  way  of  his  business. 

On  the  Tth  of  October,  1892,  a  receiving  order  was 
nxi<ie  against  the  debtor  on  a  petition  pi-esentcd  on 
tite  31st  of  August,  1892,  and  the  goods  were  now 
datmed  by  the  trustee  on  the  ground  (1)  that  tho 
docoment  of  the  18th  of  July,  1891.  waa  »  bill  of 
•tie.  and  (2)  that  the  gooda  had  been  kfl  in  Ike 
I»«e«8ion  of  the  bankn^t  within  the  lefinted  owner- 
dnp  section. 

The  qoeation  as  to  the  dooimwnt  being  n  bill  of  aala 

the  only  one  argued. 

Berbert  Retd,  Q.C.,  and  IFcrfton,  Uu  the  traatoa.— It 
iiiiow  settled  that  although  a  mere  receipt  la  not  a 

lill  I  f  Will',  yet  wlifre  there  i-^  a  n  ecijit  wliicli  assures 
tb«-  goo«ls  to  the  buyer,  or  where  the  contract  is  put 
tVi  writing,  it  is  within  section  I  of  the  Bills  of  Sale 
Act,  1878,  and  requires  registration.  This  is  nothing 
■ore  nor  leaa  mn  »  UIl  of  aale  item  the  sberifiT.  A 
ntiapt  may  or  may  not  be  an  assurance.  In  order  to 
l»  s  bill  of  sale  it  must  be  an  assuranoe,  but  if  the 
parties  put  their  contraot  into  m  tooei|it,  then  it 
becomes  an  assurance. 

They  referred  to  Martden  v.  jlfradoHW,  89  W.  K.  Mf., 
:  U.  B.  I>.  80;  NtiBUnt  t.  Shrewthury,  36  W.  B.  83d. 
n  Q.  B.  D.  41;  Ex  parte  GSmofMr,  /«  re  Emm,  27 
^.  R.  2*19.  10  Ch.  D.  313;  TTon^oie  t.  <Mfngt  28 
^.  R.  88,  o  Ex.  D.  24. 

Shearman,  for  the  respondent. — The  question  is 
diether  this  receipt  can  be  said  to  oiierate  as  a  oon- 
aet.  II  the  reoctptia  not  intended  faj  the  nartiaa  to 
•  a  rednctian  into  writing  of  the  oontraet,  » ia  not  a 
ill  of  sale.  TTero  it  wa-s  a  part  ly  ver1>al  contract, 
bd  in  no  way  depcndtid  ou  the  receipt.  Under 
idBMy  caMomataiMManahflriff'aveoe^flortiiagooda 


cannot  be  iiitendcti  by  the  parties  to  be  tho  actual 
contract  of  sale. 

VAUOBAir  Wnuufs,  J.— I  have  aniTedfehiotantly 
at  the  eondoaioa  that  Hie  oontantioa  of  ^  trnstee  u 

right.  I  say  reluctantly^,  because  I  do  not  believe 
myself  that  the  transaction  here  is  really  within  the 
luiscliii  f  aimed  at  by  the  statute.  The  transaction 
here  was  in  fact  a  real  transaction.  The  sheriff  did 
seize  the  goods,  and  be  seized  them  under  a  real 
execution.^  It  waa  not  a  ooUusire  execution  at  all ,  and 
having  seized  the  goods  under  a  real  execution  ho 
n-ally  did  si-ll  them,  and  they  were  j)aid  for. 
According  to  my  view  that  transaction  mifjht  liavo 
been  quite  as  well  carried  out  without  any  such 
receipt  as  was  given  in  this  case.  The  givinff  of  such 
a  receipt  waa  not  in  any  aenae  easentiu  to  the 
transaction  which  took  place,  and  it  is  plain  that  tlie 
sheriff  did  sell,  and  that  Mr.  Burgess  did  buy  and 
jmy  for  the  floods. 

The  question  I  have  to  decide  is  whether  or  not 
that  receipt  is  a  bill  of  sale  within  the  meaning  of 
the  Act  ol  1878,  so  that  the  non-fegistration  of  it, 
ooapled  witii  the  want  of  poeaeesion  by  the  grantee, 
avoids  the  bill  of  sale  and  the  transaction. 

Now  it  is  plain,  without  K'ji"K  through  the 
decisions,  that  althou^'h  in  HiH.tion  4  of  the  Act  of 
1 878  receipts  with  or  without  inventories  are  referred 
to,  it  is  not  every  receipt  which  amounts  to  a  bill  of 
sale.  A  reoa^  doea  not  amount  to  a  bill  of  aale 
unlesR  it  is  an  assuranoe.    That  oondusion  has  been 

arrivH'd  at  because  of  tho  WOVds,  "  other  assurances," 
which  ai)pt«ir  in  tlio  seotton.  Tliat  being  so,  the 
question  is  whetiier  this  receipt  is  an  assurance.  It  is  ' 
plain  that  it  is  not  a  legal  assurance.  It  does  not  purport 
to  be  a  transfer,  conveyance,  or  assignment,  or  any* 
thing  <rf  that  hind.  Bat  than  it  ■eama  to  me  from 
variooa  deeiriona,  and  partioohrfy  tnm  that  of  the 

North  Central  n'a'/"n  Cm.  v.  Mnncheiitir.  SlirfTirhl,  and 
Lincolnshire  Hail  way  Co.,  ;j.>  W.  R.  447,  :U'>  Ch.  D.  191, 
that  an  assurance  may  be  an  assurance  within  the  Act 
of  Parliament  although  it  is  not  a  legal  assurance.  It 
is  an  aaauraaoe  witlmi  the  Act  of  Parliament  if  it  ia 
such  a  document  as  would  enable  the  recipient  of 
it  in  a  court  of  e<|uity  to  rely  on  it  as  being  an 
assuranoe  of  title  as  evidencing  such  a  contract  to 
assign  as  would  entitle  him  in  equity  to  insist  on 
an  assignment  OT  to  treat  the  doonment  as  an 
aawgnment. 

Thai  being  ao,  I  have  to  aay  whether  thia  doen« 

ment  is  such  an  assurance,  and  it  is  plain  tliat  if  the 
document  in  question,  although  in  fonu  a  receipt,  is 
really  an  eiiilK>diinent  of  tho  contmet  made  by  the 
sheriif  with  Mr.  Burgess,  and  was  intended  by  the 
])artiee  as  such,  then  it  is  tD  equitable  assurance.  It 
occurred  to  me  .that  one  war  of  teating  whether  thia 
receipt  ia  an  embodinient  of  the  agreement  betwBBU 
flit'  {Kirties  is  to  ask  oneself  tho  question  whether, 
if  this  document  had  been  jilacod  in  the  hands 
of  a  judge  ut  oisi  priiis,  he  would  have  allowed 
parol  evidence  to  i)e  given  of  the  terms  of  the 
eonfaaet  after  this  receipt  had  been  given.  It 
seema  to  me  that  the  judge  would  have  bean 
bonnd  to  lejeot  amy  parol  evidence  at  all.  I  waa  at 
first  inclined  to  come  to  the  contrary  conclusiini, 
tx-aiuse  all  that  which  is  stateil  al)Out  the  terms  wiis 
really  not  for  tho  pm  pose  of  determining  what  was 
the  bargain  between  the  parties,  but  to  justify  the 
course  Uie  sheriff  took  as  an  officer  of'^  the  law. 
But  the  words  which  prevent  me  from  coming  to 
the  contrary  conclusion  are  the  words,  "and  ba«by 
sold."  In  the  jm  sence  of  those  words  I  cannot  help 
coming  to  the  conclusion  that  the  receipt  was  intended 
to  embody  the  terms  of  the  bargain  between  the 
pariiee,  and,  that  beiog  ao,  I  have  reluotanily  oome 

toO|^  ftniMiniBiffii  that  tha  daoamant  ia  a  hill  of  aala 
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and  not  being  raftered  must  bo  declared  void.  I 

flhould  biivo  IxM'ii  glad  if  I  could  have  found  lUiy 
eridence  that  there  waa  a  cuin])lete  cuutract  before 
the  receipt  was  given  at  all.  But  there  is  no  evidence 
at  Booh  <ioinpl<rtB  oral  oontraot  on  the  affitdavita,  and 
the  wovdi  "taO.  hmAy  told,'*  on  the  Imb  of  the 
receipt  onko  it  diffioolt  to  inltK  that  thaw  wm  any 
priur  contract. 

I  wish  to  mtilco  one  more  obscrration  an  to  this 
particular  case.  I  am  somewhat  stren^^thened  in  my 
view  in  the  maitter  by  an  admission  which  was  made 
that  there  was  ft  ■diednla  whiah|  if  not  attaohed  to 
Ihe  receipt,  wae  handed  over  'wilh  it.  If  that  n  eo, 
it  goes  to  prove  that  the  intention  of  Mr.  Tinrgess 
in  taking  the  nnxupt  was  reallv  to  get  an  assurance 
or  record  of  the  trunaotton  whioh  would  OftUa  him 
to  prove  his  title. 

Application  allowed. 

SoUdtor  for  tlia  inalaa.  A,  BgrdL 

Solidtoia  fbr  tiw  iMMndanti  XeonmL  JiiNMf,  cfc 

Mellor, 


Feb.  7. 


Pkobb  Div.  St  Adm.  IMr.  \ 

Divorce.  ) 

MiDwi.VTEK  )'.  MrDWT?rrF.u.  (a.) 

IHvortf — Hi  Ulmifitt — UniUii  ii'i/e — Liti.it/told  pri'i'rrti/  of 
wi/f — llestratnt  an  <ttili''ij»iti'>u—Atiuiunt  sdtlfd  mri- 
abU  or  fixed — Allowance  to  children  for  l\fe — itatri- 
numial  Oaum  Aii,  1867  (20  A  21  Viet,  c  96), «.  45. 

On  a  hunhtrnrs  pdition,  under  Mction  15  of  the 
MatrimoHial  Causes  Act,  1857, /or  settlement  of  jyrojH-rti/ 
towhich  the  wife,  who  had  been  found  guilty  of  adulter;/, 
vn$  entitled,  tht  ngubrur  nported  that  &e  hutband'a 
annual  income  tea*  £3S0,  derived  fnm  M»  htuSneM, 
whiht  the  wife's  income  ta(i.%  £1,1)0.  prlm-ij^iUn  ariaimj 
fnm  Int.*''hoId  properti/,  but  Htttlid  mitlidtit  jnnoer  of 
antii'i  i^itit'h .  The  rrfiiftrrir  rfiomnv  ndi'il  thitt  durituf 
the  resjHmdt'ui'a  life  £250  a  year  should  be  settled  on  tfte 
kuaband,  and  £60  on  each  of  five  children  in  the  autody 
of  iht  huiiiamd,  the  sixth  child,  on  v^aait,  havitig  been 
left  in  the  euttody  of  the  respondent, 

Thf  '-,,,,rl  riinfirmed  the  reijistrar' h  rrport,  and  rrfnsed 
Uj  make  thr  aUmraiio:  variable  to  vieit  a  fnij^MiU'-  fall  itt 
the  resjxmil  iifn  ihrnm,:,  or  to  limit  the  husband's  receijit 
of  his  allowano  to  such  time  a»  he  thould  be  unmarried, 
or  to  limit  the  allou-auce  to  ikt  ekttdrm  fo  tte  time  when 
thafehouid  bt  wtder  nxteen  years  of  age. 

The  ttUIement  was  executed  by  the  respondent  on  a 
tuhseiptent  day  immediateli/  afV  r  the  dmmfor  dusofcliMMI 
of  the  marriage  uxu  made  abtoluie. 

Motion  to  oonflnn  the  regisfanu'a  report  as  to  the 

settlement  of  the  property  of  the  wife,  agninst  whom 
a  decree  nisi  for  the  dissolution  of  the  marriage  ou 
the  ground  of  her  adultery  prononnoed  on  the 
l»th  of  June,  1890. 

Tha  Imsband  origiually  presented  a  petition  for  the 
■atflainant  of  tiia  wife'a  pnipectj  hefore  the  decree 
niti  was  made  absolvte,  and  fihe  eomrt  (Jeone,  P.V  in 
the  absence  of  evidence  that  the  wife  int^ndoa  to 
defeat  the  onler  of  the  court  on  motion,  rcfu.sod  to 
depart  from  the  ordinary  practice  of  making  any  onlcr 
on  petition  after  final  decree,  or  to  take  any  pro- 
oeeainga  in  anticipation  of  anch  decree.  The  Court 
of  Appeal,  [1892]  P.  28,  reversed  this  deoiBion, 
and  referred  it  back  to  the  registrar,  vrho  now 
rejKortod  that  the  petitioner  Imd  ;in  iiKumc  of  £.'$.")(>  a 
year  from  his  business  as  a  furuitiuc  ilwiler,  and  that 

.  (a.)  Beported  by  J.  Qsk^kd  Lahto,  £s^.,  Baimter- 


the  respondent  had  a  life  interest  tmder  the  will  of 
hi T  father  in  certain  leasdit.ld  li  iu-i-^  jir  .ludng  an 
annual  income  of  about  £l,lcH),  and  wo^  aUo  entitled 
by  a  post-nuptial  settlement  to  an  annual  inoome  of 
£j40  amine  from  the  iuTsstmant  of  aooamolstioBS 
nnder  her  nthei's  wiD.  Both  amomiti  wen  seltfsd 

without  power  of  anticii>ati()n.  The  Tegistnr 
recoininoiido<l  that  the  resjHjndeut  be  ordered  to  settle 
and  asHipii  to  truato<!s  an  annuity  of  £5.50  during  her 
life,  of  which  £250  should  be  for  the  benefit  of  the 
petitioner  and  £60  for  the  benefit  of  each  of  the  five 
ohildxen  of  tha  macriage  of  whom  the  petiti<mer  Iml 
oostody-^ere  was  a  sizih  chfld  which,  bmiig  ss 
infant  at  the  date  of  the  decree  nisi,  was  left  in  ih" 
custody  of  the  respondent — and  that  these  teruii 
dioald  be  ambodiad  in  a  daad  ontitei 


Tndrrivick,  Q.C.  {Pne^leymtix  him],  on  b..'half  of  the 
petitioner,  moved  for  oonfizmation  of  the  regiatrar't 


f^fiirle.  for  the  n'si>ond<  nt. — Boforo  any  order  ii 
made  debts  of  the  respondent,  which  amount  to 
£  1  .IKK),  ought  to  be  jwiid  or  secured :  Wigney  v.  Wi^atf, 
30  W.  B.  722,  31  lb.  140,  7  P.  D.  177.  228.  The  flnt 
snbstantial  ohjeotion  ia  that  tha  respondent's  moome 
is  variable,  and  the  registrar  has  awarded  a  fixed 
sum  ;  next,  the  court  has  no  power  to  order  mainten- 
anco  for  c:hiMri'n  hi'voiid  fhi'  n<^t:  of  siitei'n,  thoug'h 
under  a  difftrent  section  (;15)  of  the  Divert^'  -V-t. 
1S57,  the  principle  in  fl!an>lf<>rfl  v.  Bland  ford,  J 
P.  148,  40  W.  IL  Dig.  80,  applies ;  lastly,  the  hoibwl 
should  not  retain  his  inoome  nnder  tlus  setllaniBtif 
ha  marries  again. 

Inderwick,  Q.C,  in  reply.— The  registnur  took  iito 
consideration  the  variableness  of  the  wihPl  ineoaer 

Ittnyon  v.  lienyon  and  0'r,tl!,i.;hun,  15  P.  D.  '29.  '^l 
W.  K.  Dig.  71.    In  JJl<tndf,rd  v.  Blandford  thert 
an  appeal,  but  an  arrangement  was  come  to,  and  it 
never  came  before  the  Court  of  Appeal.  Tbst  deci- 
sion was,  however,  based  on  Wdieter  v.  Wtlntn, 
11  W.  B.  86;  that  decision  has,  however,  beat 
misapprehended.     I  have  an  office  copy  ol  tk* 
minutos.    There  were  two  djiughters,  aud  an  order 
was  made  for  permanent  alimony  for  the  wife  mi 
£50  ^>cr  annum  for  each  daughter.   One  was  niiur.'  d 
at  the  age  of  ninoteen,  and  a  snmimwia  was  taken  out 
and  an  order  made  by  oottsenft  to  xadoeetiie  VBOon 
to  £25,  and  when  the  otlMV  dangbt<>r  came  of  aseiti 
1S79  a  summons  was  taken  OUt  to  vary  and  redBOa 
the  amount  payable  to  her,  which  the  court  refaf'd. 
In  Uacon  v.  Biicim,  8  W.  R.  552,  2  Sw.  &  Tr.  S|J.  K 
settlement  on  children  was  made  of  property  v:i> 
came  to  tha  wile  hywill:  aee  also  Seaiel  v.  St/^, 
Sw.  ft  Tr.  280,  »  W.  B.  Div.  I^.  18;  March 
March  ami  hOnmho,  16  W.  B.  799,  L.  B.  1  P.  4 
110. 

JlVira,  P. — can  iu>w  decide  all  the  points  in  t 

case  except  one,  relating  to  the  debts,  which  shot 
in  some  way  bo  secured  to  the  crcflitors  or 
allowancM>  made  to  the  wife,  but  I  hare  not  sutJici 
information  to  determine  that  point,  aud  I  tlu-n :  <t1 
pass  it  by  for  the  present. 

The  income  of  ue  wife  seems  to  be  about 
and  that  of  tiie  hnsband  £850.  The  wife'i 

[irises  ])rinrijially  nnder  her  father's  will,  by  *1 
the  prujuTty  is  li  ft  subject  to  restraint  on  antiri 
tion.     Till'   registrar   noonunends  that  she  shoiul 
settle  £250  a  year  for  the  benefit  of  the  hu^lnJ 
aud  £fjO  for  each  of  the  five  children  who  are  ic  M 
father's  keeping,  £550  in  all,  and  leaving  her  £^ 
roughly  speaking  a  half  of  her  ineomeu 
pi  lint  ^ollf;llt  to  bo  made  is  that  the  sum  aIlo« 
ought  not  to  be  fixed,  but  variable.    I  oonfeas  1 1 
tempted  to  maka  soma  tttch  osdsr  m  that  the 
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ihoiild  retain  a  certain  proportion  of  her  income 
bat  one  amongst  tho  objections  urged  to  this  waft, 
tint  DO  !<uch  order  hod  ever  been  praviondy  nuule ; 
dm  ia  alio  the  fact  that  the  income  may  go  up  as 
vdl  as  down,  and  that  the  husband's  income  is  also 
Tiriable,  and  I  cannot  therefore  depart  fruai  the 
uoal  practice.  I  pass  over  the  anggMtiou  to  roHtrict 
AsMMpt  of  the  mcome  by  the  husband  to  the  time 
d  Ml  wiMining  nnmMriadt  beoMue  the  prineiple  of 
t  rfsiN  tela  dawe  is  inapplicable. 

The  more  seriouH  question  arisen  oa  to  the  cIn'Mren. 
Tie  question  is  whether  the  receiyit  of  iucoiiitj  shouM 
If  limited  to  the  age  of  sixteen  ur  li"  for  life.    It  is 
logzested  that  sinne  the  case  of  Jiiund/ord  t.  liiand- 
fi^vndtr  Motion  Si  of  the  Matrimonual  Oaoaes  Act, 
1''.57,  no  child  should  take  any  benefit  aft«r  tho  age 
of  sixtmi.    It  is  pointed  out  that  if  that  be  tlie  Uiw 
•  guilty  buslwind  is  not  bouiid  to  mijiport  his  children 
after  the  age  of  sixteen,  yet  a  guilty  wife  is  bound  to 
tappoit  them  for  life.   It  may  be  that  the  result  of 
tka  two  sections  is  to  create  an  anomaly.    I  must 
•MODS  Btand/nrd  v.  Blandfurd  to  be  good  law,  but 
1"  king  at  the  two  sections  it  does  not  follow  that  what- 
ever construction  is  tut  upon  section  ',ib  that  a  siuiilar 
eoostructiuu  moat  M  put  on  section  Ao.  Under 
MetioB  S6  the  argnment  is  that  the  diarge  for  custody 
iiKiBited  to  the  age  of  sixteen  beninse  that  is  the 
limit  of  the  rnmiiiiin  !h\v  liability,  and  that  it  must 
W  undmtw^U  fioiu  the  words  of  the  wction  that  the 
(  hsrj.'i'  fur  maintenance  and  educition  are  limited  to 
tiie  lame  period,  and,  therefore*  they  are  not  to  be  taken 
common  \tew  Mabuity.   Bnt  there  is 
nntliinj;  in  Hwtion  1.7  jiointing  to  any  liuutation,  for 
iiA^tnuch  at)  projHTty  can  under  it  b«  dealt  with  for 
tiie  benefit  of  the  husband  during  the  whole  of  his 
iife,  so  by  aualunr  property  may  Im  dealt  with  for  the 
Ix'OiAt  oi  the  ohudren  during  the  whole  of  their  life. 
Ibeosseof  Bacon  v.  Itacm  is  directly  in  point,  SfoM  v. 
SutUt  not  so  much  so  ;  tho  other  cases  deal  more 
•ith  the  liitiMiint  of  the  provisi.ju.    The  words  <jf  sec- 
tion 5  of  the  Mathmonial  Causes  Act,  1809,  are  almost 
tite  saiue  as  at  the  end  of  section  4A  of  the  1^57  Act. 
The  aothority,  therefore,  of  Bacon  v.  Hacou  is  sufK- 
ont  to  say  there  is  no  authority  for  limiting  the 
I  nivision  to  the  age  of  sixteen.    As  to  the  amount  of 
the  provision,  every  case  must  stand  on  its  own  merits, 
i'ut  March  v.  March  ami  Pahnnlx,  und  Bacon  v,  Itaam 
do  seem  to  me  to  warrant  the  amount  given  by 
tbe  registrar  in  this  eeee.  and  I  see  no  reaaon  for 
'li/Tering^  from  his  \'iaw.    On  the  aAsiunption  that  no 
illiiwance  is  made  for  debts,  as  to  them  1  want  to 
tii'iw  how  thoy  were  incurred,  their  amount,  and 
vben;  till  I  have  that  informatiou  I  cannot  finally 
4aal  with  the  report  I  refer  it  \mdk  to  the  refriatrar 
to  make  thew  inrpdriefl  and  Npovt  tO  ue,  he  will  also 
inquire  into  all  the  costs. 

Ibreh  7. — On  further  apptioatij9n  by  the  parties  the 
eourt  withdrew  the  reference  to  the  registrar  to 
bquirc  as  to  debts,  and  approved  of  a  draft  arrange- 
ment agreed  upon  by  the  parties. 

March  14. — The  decree  nisi  for  dissolution  of  the 
marriage  was  made  absolute,  whereupon  tho  rcspond- 
tiif,  Mr-<.  Midwinter,  exi  iiuteJ  tho  power  of  appoint- 
ment and  Xhn  settlement  as  approved  on  tbe  Tth  of 
Haidi. 

Solicitor  for  the  petitioner,  If'.  II'.  Palmer. 
SoUoiton     the  respondent,  Wtbtkrd:  WchU«r, 


COVBTOFAmJkU 


OTourt  o(  Appeal. 

Prom  Prob  -  Div.  ft  Adm.  Dir. ) 
(Lord  Esliei .  M. K.,  and  Bowen  |  June  19. 

and  Kay,  I«.JJ.)  ) 

**TBB  RBOKFrA.**  (O.) 

County  court — Prchibition — Appall — to  fjraiit 
tarit  o/  jrroliil'ilitiii — Jurisdictton  of  (\mrt  of  Apimii 
— Jurisdiction  of  jii'l'/e  of  the  Adinirolty  Divisitm-  ■ 
County  C<'>irts  Ad.  1888  (51  it  52  Vid.  c.  I.'S).  /<.  132. 

Bv  tectum  132  o/the  County  CourU  Acl,  1888,  "  if'Aea 
the  nigh  Court,  or  o  Judge  thereof,  thall  have  n/imd  to 
grant  a  u:rit  of  certiorari  or  prohihUion  to  a  court, 
.  .  .  no  iithtrr  court  or  j'udye  shall  yranl  auch  writ, 
but  nothiiiy  lierein  sltnll  uffrd  tin:  riijld  of  appmliny  fnnn 
the  decision  of  the  judye  of  the  Iliyh  Court  to  the  Hiyh 
Court  itself." 

I/eld,  that  this  section  only  applied  to  proceedingt  in 
the  Hiijh  ('ourt,  and  did  not  prevent  an  appeal  to  the 

Court  <f  Al>]ieil/  fr^'u-i  Ihr  r>fnn,il  of  the  High  CowitO 
yrant  a  writ  of  pniliihttiun  to  a  county  court. 

A  judye  of  the  Admiralty  IHvition  has  jurisdiction  to 
grant  a  trrit  «/  prvhibition;  tmdt  thartfun,  whtrt  a 
Judye  of  that  divititm,  ufhih  fitting  in  ehamhen  in 
viiaititiii  to  lirar  (ip/ihrntione  from  all  dirisi,i,i.i  nf  the 
Illyk  Court,  rrfusrd  to  yrant  a  writ  of  prnhiliition  to  a 
county  court  in  an  admiralty  cause,  the  court  held  that 
he  wa»  aiding  at  a  judge  the  AdmiruUg  Divition,  and 
that,  therefire,  upon  hit  tertifying  that  he  did  net  deiire 
to  hiar  further  nr'jinnrnt  in  rmirt,  un  uppfal  lay  direct 
to  the  Court  of  Appeal,  und  not  to  a  Dteisional  Court  of 
lAe  Qimn*»  Bench  Oinimmi, 

Appeal  from  an  order  of  Barnes,  J.,  in  chambers* 
refusing  to  grant  a  writ  of  prohibition  to  the  City  of 
London  Court  in  aa  admiralty  cause.  It  ap^wared 
that  the  application  waa  made  to  the  learned  judge 
in  Tacatfon  when  he  was  sitting  in  chambers  to  hear 
ajii»lieiitioiis  h-m  all  divisions  of  the  High  Court. 
Two  pn  liiiiiiiiiiy  ulijectious  were  taken  on  behalf  of 
thr  I  i-jiuinli'iitfl — lirst,  that  by  section  132  of  the 
County  Courts  Act,  ItiSS,  no  appeal  lay  to  the  Court 
of  Apiieal  from  the  reraaal  to  mnt  a  writ  of  pro- 
hibition ;  and,  secondly,  that  the  !ippc:il  o'.i<_'ht.  to 
have  be^'n  brought  to  a  divisioiml  court  of  tiie  tjueen's 
Hench  Division. 

Bv  section  132  of  51  &  52  Yiot.  o.  43 :  When  the 
High  Court,  or  a  judge  thereof,  diaU  have  refused  to 
grant  a  writ  of  >  .  dl"r(iri  or  prohibition  to  a  court,  or 
any  such  order  as  in  the  last  preceding  section  men- 
tioned, no  other  court  or  jurlge  uliull  grant  such  writ 
or  order  ;  but  nothing  herein  shall  affect  the  nght  of 
appealing  from  tho  decision  of  tho  jttdge  of  the  uigh 
Court  to  tbe  High  Court  itself,  or  prevent  a  aeoood 
application  being  made  for  such  wnt  or  order  to  the 
High  Court,  or  a  judge  thereof,  on  grounds  different 
from  those  on  which  the  hrat  application  was 
fouided." 

Cruitft'Din,  for  the  resiiondenta.  —  No  appeal  lies 
to  the  Court  of  Appeal.  By  section  132  of  the 
County  Courts  Act,  INSH,  when  the  "High  Court" 
has  lefuaed  to  grant  a  writ  of  prohihitio&,  "  no  other 
court "  diall  grant  H.  The  "other  court"  mvafe 
mean  the  Court  of  Appeal,  as  it  is  contrasted  with 
tho   "  IIif:h   Court."     Therefore,   no   appeal  lies. 


*  It  was  assumed  by  the  court  tiiat  the  learned 
judge  had  certified  that  ne  did  not  wish  to  hear  further 
argument  in  court :  see  Rigg  t.  Jiughet,  32  W.  JL  355, 
9  P.  D.  08. 

Ko.)  BeporCed  hy  W.  F.  Babbt,  Bag..  Vairiiter-at- 

89 
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**'tBM  Bbcepta." 


CoiJBT  OP  Appeal. 


Seoondlyi  Batmi,  J.,  yrhm  be  nfoMd       writ  of 

Erobibition,  was  acting  as  a  judgn  of  th»»  Queen's 
*nch  Division,  and  thereforo  the  apptvil  mIiouM  have 
hoen  broupht  to  ti  divisionnl  oonrt  of  the  (iufn^n's 
Bench  Division.    Tho  ohl  Admiralty  Court  had  no 

Ewor  to  issue  a  writ  of  prohibition.  It  was  itself 
Ue  to  be  jvohibited,  and  an  inferior  oonrt  oonld 
not  have  uaaed  the  writ.  By  Motion  34  of  the 
Jndicaturo  Act.  1873,  thfif  is  trmisfcrrcd  to  the 
Admiralty  Division  all  uiatt'  is  within  the  exclu8i%'o 
cognizftnco  of  tho  Court  of  Admiralty.  The  power 
to  grant  writs  of  prohibition  ia  not  one  of  theHe 
matters.  The  practice  in  prohibition  belongs  to  the 
Onnmeictool  theQneen'a  Bensh  Diviaion,  and  ia  a 
Gtown  office  matter:  MuUetuitm  t.  Cbiiboii,  86  W.  B. 
811»  21  a  B.  D.  3. 
Jmm     tilee,  U  \\\  B.  692,  3S  Ch.  D.  Mo,  was  also 

nCitnd  to* 

Jlnthr  Atpt'yitill,  for  the  respondents. — The  object 
of  section  l;j2  of  the  County  C</nrt8  Act,  ISSS.  was  to 
put  an  end  to  th>;'  nld  pmcfin'  (if  apjiliraiit.-i  jj^'oinp 
from  one  judge  to  another  when  tho  writ  of  prohibi- 
tion had  been  refused.  That  was  the  sole  object  of 
the  lection,  and  it  did  not  mean  to  intnrietO  with  the 
ordinary  right  of  appeal  given  Ysj  arotioB  19  of  the 
Jiidicatnrf  Act.  1S73.  Set,-(itnny,  stctiotii  '4.  •'>.  and  1*J 
of  the  Judicature  Act,  1S73.  luukc  fhr  Court  of  Ad- 
miralty part  of  tho  Hiph  Court  of  Justice,  and  gives 
nil  the  judges  of  the  High  Court  eijuiil  power,  autho- 
rity, and  jurisdiction.     Therefore,  Barnes,  J.,  had 

jitniidiotioik,  as  judge  of  the  Admiralty  Division,  to 
deal  with  the  a{ip1ioatioD  for  a  writ  of  pniliSiitifni,  and 
the  appeal  lies  direct  to  the  Coiiit  of  Appeal :  Rigg  t. 

ntufhet,  32  W.  H.  3jj,  9  P.  D.  08. 

He  also  referred  to  seotiom  127  and  128  of  the 

County  Courts  Act,  1888. 

Lord  EsHKK,  M.R. — The  decision  upon  the  first 
point  taken,  depends  upon  the  true  construction  of 
aection  132  of  the  County  Courts  Aots,  1888.  When 
one  calls  to  mind  the  former  praotioe  with  regard  to 
applications  for  writs  of  proliibition  in  the  old  courts, 
tlie  object  an<l  intention  of  section  132  becomes  plain. 
In  i»ld  <1)4}  s  ;t  person  might  move  for  a  writ  of  pro- 
hibition in  each  court  succeMively,  and  I  believe  in 
the  ebancety  courts  also,  and  before  each  judge,  and 
the  Legiblature  wished  to  put  an  end  to  audi  an  un- 
ueoMsary  mnltiplioation  of  applications.  The  object 
of  section  l  "t2  wits  to  put  ail  end  to  that  practice.  The 
different  courts  have  now  Keen  merged  into  one  court, 
and  I  then-fore  read  that  8«:tion  to  mean  that  if  a 
person  has  applied  for  a  writ  of  prohibition  to  a  judge 
or  a  divisional  court  of  tho  High  Court,  and  it  has 
been  refused,  he  oaonot  then  apply  to  another  judge 
or  another  divisional  oourt  of  the  High  Court.  Taking 
thnt  to  be  the  meiming  of  the  section  it  is  clear  that  it 
doe.H  not  interfere  with  the  general  right  of  appeal  to 
tlii-i  ('ourt  given  by  section  11»  of  the  Judicature  Act, 
1^73.  It  might,  however,  have  been  said  that  the 
first  part  of  section  132  did  away  with  an  appeal  from 
the  judge  to  the  Divisional  Court,  and  so  the  second 

Sart  of  the  section  was  inserted.    The  whole  section 
(lals  with  tlio  High  Court  alone,  and  does  not  touch 
the  Court  of  Ajipeal. 

With  regard  to  tho  other  objection,  Bamea,  J.,  was 
sitting  as  a  judge  of  the  High  Conrt,  and  was  exer- 
cising jnrttdietion  as  a  judge  of  all  the  divisions  of 
tho  High  Court.  When  a  cHse  involving"  iidinirriUy 
jurisdiction  ciitue  iK'foro  hiui  he  niituralh'  Jii  ttnl  as  a 
judire  i,t'  the  A ihiiiralty  I)ivisi(in.  The  JuiliL"itare 
Acts  have  s^iveu  him  us  such  judge  all  the  powers  of 
ft  judge  of  Uie  High  Court,  and  _tbeniora  the  power 


to  ^nnit  ft  writ  of  prohibition.  Tho  afnaal  froia  his 
deoision  tbmioro  Jiw  here,  and  tUt  objeetion  alio 


Bownr,  IhX. — am  of  the  same  opinion.  I  shsll 
take  the  second  objection  first.    It  is  said  that 

Barnes,  J. ,  when  he  heard  this  application,  was  rittiag 
as  .»  iuiigo  (if  the  Ciueen's  Beiurh  Division,  aud  not  as 
a  juUgo  of  the  Admiralty  Division  ;  and  that  conse- 
q^uently  the  appeal  does  not  lie  here,  but  to  s  divi- 
sional ooort  m  the  Queen's  Bench  Division.  Thst 
oonteation  ia  baaad  on  ft  wtaeotifleption  of  the  Jadies- 

ture  .\ct.  The  Cldeot  of  tint  Act  was  to  pn'vent 
suitors  lj«ing  bandied  about  from  one  court  to 
another,  and  so  courts  of  common  law  were  clothed 
with  the  powers  of  the  Court  of  Chancery,  and  in 
the  same  waj  the  Oourt  of  Chancery  was  clothed 
with  the  powen  of  ooinia  of  oommon  law,  and  so  also 
withotiberbranebesof theKghOoort.  Thatwasflw 
object  of  the  Judicature  Acts,  and  accordingly  it  wm 
held  by  Jess.  l,  M.R.,  in  UalUij  v.  lUiU-^,  'Is  W.  R 
13  Ch.  D.  I'.is,  that  the  Chancery  Division  had  power  to 
grant  writs  of  prohibition ;  and  in  Junm  v.  Sl<r  this 
court  dealt  with  the  matter  as  being  within  the  juris- 
diction of  the  Chancery  Division.  Why  should  m 
deal  differently  with  the  Admiralty  Di  vtstoD,  sod 
drive  this  unhappy  suit^jr  to  another  court  which 
knows  le&s  about  the  particular  question  in  dUpute 
than  the  Admiralty  Court  ?  It  is  said  that  the  prac- 
tice in  prohibition  cases  is  Crown  practioe,  and  thst 
this  shows  that  it  is  Queen's  Bench  Division  buaineM. 
Tliat  seems  to  me  to  be  quite  a  mistake.  In  old  dayi 
an  application  for  a  writ  of  prohibition  might  hsve 
l)een  niiidein  the  Court  of  Common  Pleas,  atnl  nothine 
shows  better  how  old  things  have  paaseil  away  and 
been  forgotten  than  the  present  contention  that  tbe 
ncactice  in  prohibition  is  Grown  ivactioe.  It  is  aot 
Crown  practioe,  and  there  i»  nothing  inhennt  ia  the 
matter  of  writA  of  prohibition  OT  in  uko  pcftotioe iriuth 

makes  it  Crown  i)ractice. 

Then  comes  the  other  point,  which  seoins  to  ma  a 
little  more  difficult — namely,  whether  there  is  any  tiglit 
of  appeal  to  this  court.  We  must  assamothat  Bstms, 
J.,  did  not  desire  the  matter  to  be  roavgned  before 
him  in  oonrt,  and  ao  we  must  take  it  aa  if  this  appeal 
I-  lines  from  liis  decisioTi  in  ojien  court.  Whethej  an 
upj)iiil  lie.'  clej>ends  upon  the  true  construction  uf 
section  132  of  tlie  County  Courts  Act,  ISSS.  I  think 
that  the  true  way  to  ih  :U  with  the  section  is  to  apply 
to  it  the  broid  line  of  reasoning  stated  by  the  Master 
of  tbe  Rolls.  Tin  Judicatoie  Act,  1873,  liy  aeotidn  19, 
has  given  an  a]i]M  iil  from  any  judgment  or  order  of 

the  High  Court,  and  wo  must  look  and  see  if  thst 
genenil  right  of  upiHjal  htis  l)een  taken  away.  The 
words  of  section  132  are  not  such  as  one  could  ex{)ect 
to  find  if  an  appeal  were  intended  to  be  taken  away. 
Under  the  old  practice  an  applicant  could  go  from 
one  oonrt  to  another  in  order  to  try  and  get  h  wi-it  if 
prohibition.  Every  court  in  turn  might  bt?  apjilud 
to.  The  Judicature  .\ct  merged  all  tlie  i  ourts  into 
one  court.  When  one  reads  the  wonls  in  s<'ction  132, 
*'  no  other  court "  shall  grant  such  writ,  one  natuniUv 
asks  what  other  court  can  be  intended  except  the 
Court  of  Appeal  P  But  I  think  that  the  inaptitode 
of  the  expression  used  by  the  TjCgislaturo  cannot 
drive  us  to  th.\t  conclusion.  Tho  Legislature  was 
thinking  of  divisionrtl  t  n  ii  ts  f  tho  High  Court,  and 
its  intention  was  that  where  one  division  or  divisional 
court  refused  to  grant  the  writ  no  other  division  or 
divistonal  oourt  should  giant  it,  leaving  an  Htpeal  to 
the  Conrt  of  Appeal  untunohed.  That  nemns  to  me 
to  be  tbe  true  meaning  of  the  words.  If  tho  arm  of 
this  court  is  to  be  shortenol,  it  must  be  done  by  some 
elfiiier  words  than  thr-se.  I  only  ili  Hiro  to  add  that 
section  132  is  apparently  a  mere  re-enactment  of  sec- 
tion 44  of  the  County  Courts  Aot,  1856,  substituting 
tho  woida  "High  Court"  Ibr  *'fmMriac  oout" 
wbAMvar  fhif  oeenr,  and  aa  in  1886  than  was 
mora  than  om  mperior  oonrt,  iriiat  tbo  Legislatme 
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C.  A.       "  The  Recepta."— St.  Gobaik,  Channy,  akd  CSntsr  Oo.  t-.  HoYr.RsiAjfx'H  Aoency. 


C.  A. 


ffliMt  ham  aaaiit  hy  the  words  "no  o^mt  oonrt" 

bMomes  more  appnrntit. 

Kay.  L.J. — I  am  of  tho  sauw  opinion.  The  effect 
of  the  Judicature  Act  was  to  alter  the  positaon  of  the 
Coort  of  Adminlty  by  making  it  a  nutaiior  oourt  of 
e»>oi!dfauite  authority  with  the  other  UTisioiM  of  the 
High  Court,  and  giving  it  the  same  powers  and  ^uris- 
iictiou.  It  is  clear,  therefore,  that  the  Admiralty 
Court,  being  a  bninch  of  the  Hi^h  Court,  hits  Juris- 
dktion  to  grant  writs  of  prohibition.  Admiralty 
jiDldielioa  to  ft  lindted  ezMit  has  been  conferred 
oM  ooaa^  eooitii  and  tiia  natmal  and  proper 
ttfWon  of  we  ffigh  Oooit  to  iMoe  writs  of  prohnri- 
tion  to  county  courts  in  admiralty  caaos  would  bn  the 
Ailmimlty  Divi.«iion,  t]u>ugh  I  do  not  in  the  least 
mi-an  to  say  that  otlu-r  divisions  would  not  have 
jurisdiction  also  in  the  matter.  Tlierefore  I  think 
ttst  Barnes,  J.,  had  power  to  deal  with  this  applioa- 
tion  as  a  Judge  oi  the  Admiral^  Division,  sod  the 
mpeal,  if  there  is  one,  lies  hers. 

That  brings  me  to  thp' question  whether  there  is  any 
aji|i«5al  at  all.  That  depends  upon  section  1.12  of  the 
Ojunty  Courts  Act,  18MS.  I  agree  with  what  hiis 
been  said  by  my  learned  brothers  that  the  meaning 
•sd  purpose  of  the  section  is  to  prevent,  when  an 
tpplioation  for  a  writ  of  prohibition  has  been  refused 
by  one  division  of  the  court  or  a  judge  of  the  court, 
iijutber  iipplif.ition  hfintj  made  to  another  divi.Hion  of 
tbf  court  or  to  another  judge  of  the  court.  1  admit 
that  there  is  a  difficulty  in  the  wording  of  the  section. 
Tin  words  '*  no  othur  oourt,"  read  in  their  largest 
HDis,  woold  include  the  Court  of  AppeaL  Bnt,  not- 
withstanding that.  I  think  it  right  to  read  the  section 
in  accordance  with  what  mnst  have  been  the  intention 
of  the  framers  of  the  Act,  ami  in  tlie  casf  of  LUUr  v. 
ilW,  37  W.  B.  738,  23  Q.  li.  D.  ^2!*,  I  see  that  this 
court  did  entertain  an  appeal  from  a  refusal  of  the 
Divisional  Court  to  grant  a  prohibition.  The  appeal 


Solicitors  for  the  appellants,  Botterell  «t  Roche. 
Solidtors  for  the  respondents,  /lenie,  Mariland,  <(■ 


May  31. 


Q,  B.  Div.  ) 
(Lord  Esher,  M.R.,  and  [ 
A.  L.  Smith,  L.J.)  j 
Sr.  QoBAur,  CuAmfY,  amo  CmiY  Co.  «.  Hotbb- 
MAiRf's  Aovmrr.  (a.) 

fnuiite — Writ — Strricr  IVnon  carry imj  on  husimas 
finikin  the  jurtMiirtion  in  a  name  or  style  other  than 
Im  own  tMMie*' — Fureiijner  resident  aln-oad — Service 
m  mBotager  at  place  of  btmnm  imtAta  thtjuri$didkm 
—A,  8,  C,  1883,  ord.  48a,  r.  11. 

The  dtfmdant  was  a  foreigner  rending  and  tarrying 
*a  htuimm  atroad,  M  tUto  "  carrjfingonoutintH  wUhin 
in  a  mme  or  $fyh  cihtr  than  hi9  own 

aatnf." 

Urid,  that,  on  the  authority  nf  Russell  v.  Cambefort, 
37  \V.  li.  701.  23  Q.  I!.  />.  .jiiti,  ord.  ISa,  r.  11,  w.t 
o/pljf  to  o  fureignrr  rraidmt  abroad  ;  and  therefore  the 
mUtmU  not  be  served,  under  rule  3,  on  the  defendant's 
fuanager  at  his  place  of  hiisintst  within  the  jurisdiction. 

Appeal  from  an  order  of  a  divisional  court  setting 
uide  service  of  a  writ  of  summons. 

The  plaintiffs  were  a  French  firm  carrying  on  busi- 
ness in  Paris.   The  defendant  was  Q.  Hoyenuann,  a 

(a.)  Keiiurted  by  F.  (i.  HucKSB,  Ea^.,  £arrister-at- 


Oerman,  who  carried  on  business  as  a  manufaotnrer 
of  chemicals  in  Hanover,  where  he  resided.  The  de- 
fendant hml  an  office  in  Mark-lane,  in  the  City  of 
Tyoudon,  -vheie  ho  rarrio<l  on  business  through  an 
agent  named  Wiskemann,  who  was  authorized  by 
him  to  enter  into  oontraots  for  the  Halo  of  chomirnU, 
and  who  managed  his  business  for  him  in  Loudon. 
The  defendsnt  was  the  sole  proprietor  of  his  bnsinsss, 
and  the  buRinoss  in  London  was  flaixisd  oa  undST  the 
name  of  Hoyormann's  Agency. 

The  action  was  brought  ti>  n  cover  damages  for 
breach  of  a  oontract  to  mauufacturo  and  deliver  to  the 
plaintiffs  400  tOBiOf  sulphate  of  ammonia. 

The  writ  was  served  on  Wiskamann  at  the  offioe  in 
Mark-lane.  On  the  anplication  of  tiie  defendsnt  a 
judge  at  chambers  miKii'  mi  order  setting  aside  ser- 
vice of  the  writ;  and  this  onler  was  ufiiriued  by  the 
Divisional  Court  (Wills  and  Charles,  JJ  ). 

By  ord.  48'{,  r.  1,  "Any  two  or  more  persons 
claiming  or  being  liable  as  co-partners  and  oaiiying 
on  bneiness  within  the  jurisdiotion  may  sue  or  be 
sued  in  the  name  of  the  lespeotive  firms,  if  any,  of 
which  8urli  ])er8ons  were  co-partners  at  the  time  of 
the  accruing  of  fho  cause  of  action," 

By  rule  .J,  "  Where  persons  are  sued  as  partners  in 
the  name  of  their  firm  under  rule  1 ,  the  writ  shall  he 
served  either  upon  any  one  or  more  of  the  partners  or 
at  theprinoipal  place,  within  the  jurisdiction,  of  the 
business  of  the  partnership  upon  any  person  having 
at  the  time  iif  si  rvii-e  tho  control  or  management  of 
the  ])artner8hip  LuHiness  there;  and,  subject  to  these 
rules,  suoh  service  shall  be  deemed  good  service  upon 
the  firm  so  sued,  whether  an^  of  the  msmbsits 
thsreof  are  out  of  the  jurisdiotion  or  not,  and  no 
leave  to  issue  a  writ  against  them  shall  be  necea«uir}'." 

By  rule  11,  "  Any  person  carrying  on  business 
within  the  jurisdiction  in  a  name  or  s)  \  le  other  than 
his  own  name  may  bo  sued  in  such  name  nr  style  as 
if  it  were  a  firm  name ;  and,  so  far  as  the  nrtove  of 
the  ossa  will  permit,  all  rules  relating  to 


ag^ainafe  flims  shall  apnly." 
The  pliuntiffii  appealed. 


Vennrll,  for  tli  ■  pliiintilTs. — The  affidavits  ithow  that 
the  defendwt  caiTics  on  business  in  Eugland.  He  is 
therefore  a  person  to  whom  rule  1 1  appliee,  and  he 
can  proper^  DO  soed  in  the  name  in  which  he  carries 
on  muniess  within  the  jurisdietion,  and  if  he  is  so 

sued,  s<'rvico  of  the  writ  may  bo  effected  in  the  way 
pruvndetl  iu  rule  3,  which  is  what  was  done  iu  this 
case.  Rule  11  applies  to  a  foreigner  as  well  as  to  a 
British  subject,  if  he  carries  on  business  within  the 

t'urisdiotion,  and  does  so  in  a  name  or  style  other  than 
lis  own  name.  Bules  1  and  1 1  are  intended  to  apply 
to  all  persons,  whether  subjects  or  foreig^iers,  who 
carry  on  their  business  in  Knt^liind  and  so  enjoy  for 
their  business  the  protection  of  the  English  law.  In 
IlMstU  v.  Cimbrfort,  37  W.  R.  701,  23  Q.  B.  D.  620, 
it  was  held  that  ord.  9,  r.  6,  whioh  is  now  superseded 
by  ord.  48a,  r.  S,  did  not  applv  to  the  ease  of  a  foreign 
firm  carrying  on  business  in  this  country  the  memb{(r8 
of  which  were  foreigners  resident  abroad.  In  <lrant 
V.  Anderson,  [1^92]  1  Q.  IJ.  lOS,  40  W.  K.  190, 
the  Divisional  Court  held  that  the  d(9cision  in  liusseU 
V.  CVimiWii/rf  applied  to  the  new  roles;  hut  the  Oourt 
of  appeal  ezpieasly  left  that  question  open.  The  new 
rules  show  an  intoition  to  do  away  wnih  the  decision 
in  Ituf^'ll  V.  <\un}i*fnrt.  The  rule  which  is  nowsuj>er- 
scded  hy  ord.  1S<(,  r.  1,  wa.s  ord.  Hi,  r.  M,  which  «lid 
not  contiiin  the  words  "  and  carrying  on  business 
within  the  jurisdiction."  The  object  of  introducing 
those  words  in  ord.  48a,  r.  1,  was  to  make  the  new 
nde  applicable  to  all  psssons,  whether  foreigners  or 
not,  who  carry  on  bosilMM  in  partnership  within  the 
The  wwds,  ocoqning  as  thej  do  la  rule 
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1,  mnit  be  token  to  goTern  the  whole  order;  and  mis 
3  oontainB  word«  which  clearly  show  the  same  inten- 
tion.   Rule  11  miut,  therefore,  be  held  to  be  applic- 

aV)l('  to  cvi^iy  inilividual,  whether  a  fori  i^'in  r  or  not, 
■who  canit'8  on  butuncss  within  the  juris<iiL'tiau  in  a 
uaruu  or  style  other  than  his  own  name.  The  result 
t«  that  O'Neil  v.  C'latou,  46  L.  J.  Q.  B.  191.  25  W.  &. 
Dig.  a08,  ii  itUl  law.  See  aim  Skephtrd  r.  Bineh^  38 
W.  B.  745,  45  Ch.  D.  231  :  PoUexfen  v.  Sihton,  34 
W.  B.  634,  16  Q.  B.  D.  792 ;  and  Haggin  v.  Comjdoir 
D'Ewompte  de  Ihiria,  37  \V.  li.  703,  23  Q.  B.  D.  519. 

BerutUntt  for  the  defendant.  <-It  may  be  admitted 
that  the  defendant,  in  •  eente,  oarriei  on  bnrinees  in 

England.  But  ho  residos  in  Hanover,  and  is  the 
owner  of  a  nuiimfaotory  there.  It  cannot  bo  «ug- 
gegteil  th:it  if  he  carried  on  the  Enf^lish  part  of  his 
onctneaii  in  his  own  name  ho  could  be  sued  liert>, 
except  by  leave  onder  order  1 1 ;  and  the  plaintiff  has, 
in  fact,  tried  to  get  leave  under  that  oraer,  and  has 
foiled.  Bat  it  is  suggested  that  if  ho  puts  "  &  Co." 
after hiH  tjiuhl'  he  can  l>e  sued  hero  under  onl.  ISn,  r.  1 1 , 
and  serve<l  uudor  rule  3.  Rule  3  is  a  reproducdou  of 
ord.  U,  r.  6,  with  the  additional  provision  that  service 
under  the  rule  shall  be  deemed  good  serrioe  upon  the 
flrmt  "whether  any  of  the  memben  thereof  are  out 
uf  the  jniiadiction  or  not."  The  object  of  introducing 
these  words  was  to  get  rid  of  the  decision  of  Indiqn 
Co.  T.  Ogili;/,  3!t  W.  li.  040,  [iSfH'  2  Vh.  .U.  But 
there  whs  no  intention  in  framing  the  iifw  rules  t<j  <lo 
away  with  tlio  principle  laid  down  in  /im^tll  v. 
Cambejbrt.  In  aoooidaooe  with  that  principle  the 
pceeent  oaae  oannot  be  within  rale  11,  became  that 
ride  nialces  no  reference  to  foreignern.  IlunnrU  v. 
Cftmhe/ort  has  been  followed  in  Wrftrrn  Suthnnl  llnuk 
uf  Vitg  of  Nne  IW/.-  v.  7 ,i-  Co.  39  W.  K. 

-  245,  ri8»l]  1  Q-  fi.  3(H,  and  iitiucuMnn  V.  UaU,  39 
W.  B.  485,  [1891]  2  a  B.  83. 

Lord  EsuER,  M.R,— In  this  case  I  think  it  ik 
clearly  made  out  that  the  defendant  carries  on  busi- 
n«sM  in  England.  He  ie  a  msnttlaotorer  of  chemicals 
in  Oeruiany,  but  he  mannf<ioture«  chemioala  for  the 
imriH>se  of  soiling  them,  nnd  the  Hclling  of  them  is  his 
buiiiness.  Ho  has  an  ottii-e  in  Enghind  wh":>re  c  m- 
tracts  for  the  sale  uf  the  chemicals  are  made,  ami  he 
has  an  agent  at  that  office  who  makes  such  contra ::ts 
on  hii>  behalf,  having  a  general  authority  from  liim  to 
accept  orders  without  reference  to  bim  in  eedh  case. 
He  therefore  carries  on  busineas,  periui*  ttie  best 
part  of  his  business,  in  England. 

Tliis  iictioti  is  bri.Mi;_'lit  iifjiiinst  him  in  n'spect  of  a 
contract  madi>  by  him  in  the  course  of  that  biisinesa, 
which  he  carri*^  on  under  the  name  of  lluyermaail.*e 
Ajjenoy.  And  the  defendant  being  the  only  owner 
of  that  budneiB,  and  being  a  forrigaer  rerident 

Bbr«3ad,  and  not  ilniiiieilcd  in  En<;land,  the  action  is 
brought  ii^jiiinst  liiiti.  nut  in  his  own  iiiime,  but  in  the 
name  in  wliich  lie  eiirrit  s  <in  busiiu'Ks  in  Eiigliiud. 
If  lie  wore  an  English  subject,  no  doubt  this  could  be 
dom^  far  he  would  be  within  ord.  4S<i,  r.  11.  But  if 
he  wen  an  Eaiglich  mbjeot  be  would  not  be  within 
rule  1 ;  for  be  is  not  a  co-partnerebip,  neither  is  be 
one  of  two  or  more  ])orsons  ciirrj^inK'  on  buHinoss 
t  ogether.  It  is  clear  that  he  is  not  within  rule  1  at 
all.  If  h«>  is  within  any  of  the  Tules  of  this  otder  be 
must  bo  within  nUe  11. 

The  question  is  whether  be  is  within  nile  11. 
That  rule  a||)plies  to  "any  person  carrying  on 
business  within  the  jurisdiction  in  a  name  or  stylo 
other  than  his  own  name."  The  words  in  thems.  Ivi  s 
are  lar^o  enou;::h  to  include  a  foreigner  living  abroad 
who  liiis  lii  ver  been  in  England  at  all,  but  is  merely 
carryrin^  on  business  by  his  agents  in  England.  But 
ought  the  court  so  to  construe  the  rule  as  to  include 
warn  n  perwof  If  tlie  rale  bad  e^ressly  iooloded 


foreigners  the  court  would  have  been  bouid  to  pwe 
effect  to  it.   But  where  the  Lagislatare  uiss  iwids 

which  are  oipable  of  eitiier  inelnding  foreigners  or 

being  liiititcd  t )  English  subjects,  in  my  opinion  we 
ought  to  utlopt  that  cuustructiou  which  will  avoid  the 
result  of  our  legislation  disngaiding  prinoiplss  of 
international  law. 

That  is  the  rule  which  was  laid  down  in  RtutfU  v. 
Cambrfort,  which  was  a  decision  on  ord.  9,  r.  6,  which 
is  now  superseded  by  ord.  48a,  r.  3.  There  Cotton, 
Ii.,T.,  laid  down  the  canon  of  const  ruction  to  be 
foUuwetl.  lie  said:  "  Xo  doubt  the  rule  in  qu«tion 
is  made  under  the  authority  of  an  Act  of  rarliaincDt, 
and  that  has  been  relied  on  as  giving  it  as  great  an 
effect  as  an  Act  of  Puiiament ;  but  althongh  an  Act 
of  Parliament  can  give  jurisdiction  to  the  court 
against  British  sabjecta,  as  to  foreigners  PsrUameat 
has  not.  an<}  does  not  assume  to  have,  jurisdiction 
against  those  who  are  residing  abroad,  and  have  not 
submitted  to  the  jurisdiction  of  the  English  courts. 
.  .  .  Looking  at  it  in  that  view,  I  cb  not  think 
the  rule  applies  to  firms  ooosbtiiig  of  foreignecs  wbo 
have  in  no  way  become  subject  to  the  Eat^lish 
Parliament.  ...  It  may  be  that  the  defendjujtJ 
can  be  served  under  order  11,  but  on  tlmt  I  give  ii  > 
opinion.  ^S'llat  I  say  is  that  they  cannot  be  served 
under  ord.  9,  r.  6.  and  that  they  eaonot  be  sened  ai 
within  the  jurisdiotiun.  .  .  .  Ln  my  opinian  *s 
ought  not  to  construe  tiie  rule  so  as  to  brmg  wittm 

the  jurisdiction  persons  who  neither  by  iiatinnility 
nor  by  residence  are  l  uimble  of  being  nui'lc  siilj^vl 
to  the  jurisdiction  "  That  decision  seems  u  wv 
neceeiarily  to  involve  this,  that  supposing  the  com  oi 
a  single  foreigner  resident  abrOM,  am  suppotilig 
such  a  rule  as  that  wbiob  «•  now  him  to  eoaitras- 
viz.,  rule  11  of  order  A9a — suob  a  role  would  sot 
apply  to  such  a  fureiyjiu'r,  though  ho  carried  St  i 
business  within  the  jurisdiction  under  a  name  ethw 
th:in  his  own  name.  That  decision  overrule<l  two 
cases — viz.,  O'Xtil  v.  Cia»un  and  I'oUex/en  v.  Sibtun^ 
and  it  has  itself  never  been  overruled,  but  has  been 
re<!>)gnized  in  Weetem  National  Bank  of  CUjf  ^  Stm 
Yvrk  V.  Ptr*z,  Trt'awi,  <fc  Co..  and  also,  sbkOI  the 
<  (tming  into  operalim  of  the  new  rolsti  Ij  tl* 
Divisional  Court  in  Umnt  v.  Aiulirs'in, 

Then  it  is  said  that  now  words  have  been  introdaoed 
in  rule  1  which  did  not  ooour  in  ord.  16,  r.  14— rii.. 
' '  oarrying  on  business  within  the  j  urisdiotion  " ;  ud  it 
is  suggested  that  the  o1)jfM;t  of  the  alteration  it  to  : 
iiii  liidc  any  co-partners,  whether  foreigners  or  Britiih 
suliji  i  rs.  proviilcd  they  carry  on  business  within  tbc 
jurisdiction.  And  tbe  argument  is  that  the  rulf«  of 
this  order  ought  to  be  so  construed  as  to  make  »  i 
aimdlAT  extension  in  the  oaae  dealt  with  by  rule  11— 
▼is.,  the  ease  of  a  iR<rson  trading  alone.  la  aiy 
opinion,  the  alterati m  in  rule  1  biis  no  effri  t  ou  tbs 
application  of  nn.i/nll  v.  Camhefurt  to  rule  11.  We 
need  not  Ltivr  jiiiy  ojiinion,  ou  rule  1,  as  to  a  tinn  of 
two  or  more  foreigners  carrying  on  business  ia  £ag* 
land.  We  decide  tiiat  where  tihere  is  one  person,  * 
foreigner  resident  abroad,  but  oanying  on  bosmasi  in 
Bngland  under  a  firm  name,  such  a  case  is  not  wittsa 
rule  11. 

It  was  suggested  that,  looking  at  rule  1  as  pirt  of 
a  schema  for  getting  at  tbe  business  assets  of  a  tirm, 
the  object  of  the  introduction  of  the  new  words  vis 
to  enable  a  plaintiff  who  bad  obtained  judgment 
against  a  foreign  firm  to  levy  execution  ageinit  the 
partnership  assets  in  England  though  he  could  aot 
touch  the  personal  i'.st:itos  of  fhr'  p!U  tnirs.  But  siuli 
a  HUggi^stion  cannot  bo  applicable  to  rule  11;  tl^'-' 
latter  worJs  of  the  section  coidd  not  have  any  s.itb 
effect.  In  fact,  if  the  constraotion  which  wo  sre 
asked  to  nut  upon  tbata  ndei  wsfa  to  prevail,  the 
leeoltinnild  beihatafoceigner  oanyingonbuhieei 
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ia  En^and  hy  himsrlf  would  be  more  hardly  dealt 
Willi  toan  a  foreign  firm  of  several  partnt'rs  so 
CHijiiw  onlnniiiMS ;  for  the  foreign  firm  could  only 
l»  niMW  Baible  to  the  extent  of  their  partnership 
a.«ot«,  whorras,  in  fho  ease  of  the  single  foreigner, 
thtrn  would  be  no  similar  limit  to  his  liability. 
Thix  cHsi.  is  not  within  rule  11  or  rule  3,  and  the 
defendant  cannot  be  Mrred  with  the  writ  or  brooght 
vitldn  the  jmudiotkni  of  the  EngUah  oonrt 

A.  Ifc  BmuB,  JuJ. — ^The  qnertion  is  whether  this 
(Meiiwttbill  «rd.  48a,  r.  11.  It  ia  said  that  under 
ttiet  48a  s  new  jurisdiction  is  given  over  foreigners. 

are  not  called  upon  to  decide  whether  a  foreign 
finii  of  more  than  one  partner  can  be  brought  into  the 
Kiiglish  court  under  the  rules  of  this  oi-der,  thoogh  I 
tiimk  that  they  could  not.  This  is  tiM  oiM  of  a 
foreigner  carrying  on  boaineM  hy  himself.  Ord.  9,  t. 
T,  was  the  old  rule  dealing  with  the  case  of  a  single 
person  carrying  on  business  under  a  firm  name,  and 
thit  rule  is  now  rejilaced  by  rules  1 1  and  3  of  order 
48«.  That  old  rule  was  in  forcf  when  Rtutell  v. 
'''tmbtr/ort  was  decided,  and  it  is  clear  from  that 
deciaioin  that  that  role  would  not  apply  to  a  foxawnar : 
aa»  farther  the  judgment  of  Bowen,  Ii.J,,  in  WuUm 
StUonal  ^'  t  '  ;  ''Ity  of  Nrw  \\>rk  v.  Pent,  ZVAmm, 
A-  Co.    I  uank  thut  that  settles  this  case. 

It  is  said  that  since  then,  an  alteration  has  betu 
made  by  adding  the  words  "  and  carrying  on  busi- 
ness within  the  jurisdiction"  to  rule  1,  and  that  so 
the  dedaion  in  Bmadl  Cbtni^Art  has  been  done 
avaj  with.  I  do  not  thinic  so.  The  reason  for  the 
change  seems  to  mo  to  bo  obvious.  Ati  alteration  was 
made  in  rule  3,  and  it  was  necessary  to  make  a 
corresponding  alteration  in  rule  1,  But  that  alt4.-ra- 
tion  cannot  ^eot  rule  11.  I  am  therefore  of  opinion 
tiiat  tha  appeal  mnat  he  dismiseea. 

.Solicitoni  for  tho  plfiiutifTs,  Poole  <(  Pn>h!nii>n. 
lioliciton  for  the  defendant,  McDiarmid  &  Teaiher. 


From  Q.  B.  Div.  \ 
(LonI  Kshcr,  M.R.,  an<I  T^)pcs  [      April  13, 14, 17. 
andA.  L.  Smith.L.J.T.)  ) 

TeUPEKIUN  t'.  BU88EI.Im  (a.) 

Gnmn'raey — Trait  imftm— iVoeuH'titgr  ftrmcA  o/eontraet 

— Cvntraci  in  imtj  of  trade — Intent  inn  to  itij  urn  plain- 
tiff—Malirr— Combination  to  induce  persmg  imt  tn 
'■otitntct  with  l'lniutiJf'—D<Mage% 

The  vlaintijft  wko  mm  •  aMuen  and  builder,  refuted 
to  tonform  to  eertofn  tnfet  fafd  doton  b>/  thretf  trade 

vuiirun  ciitnifrtnl  iritJ,  t!,r  hii  Hiliii'/  frrl'l'.  Tli''  'hf'inl- 
auti,  ichii  ufere  immheri  uj  >i  Juint  cummidtt  of  the  thm: 
trade  unioiu,  with  the  intnttion  of  injur imj  the  plaintiff, 
and  $o  forcing  him  to  conform  to  the  taid  rule*,  indiired 
and  procured  certain  perwont,  who  had,  as  the  defendants 
knew,  entered  into  contracts  with  him  in  the  *ctit/  of 
trade,  to  break  thote  coutractt,  in  consequence  vdiereuf  the 
flttifif'ji'  nis'itined  ilnmagr.  The  defenihuitr*  <iho,  xriili 
the  lihr  intention,  Cftmpirul  tit  induce,  uml  iliil  iinhicr, 

Vrtain  pertOm  Wd  iO  eufrr  iutu  rui,(r<trti  irit/i  thr  plain- 

tiff,  s'a  ooRSSjMiwe  whereof  the  plaintiff's  bueitiest  fell 

Held,  that  the  plaintiff  was  entitled  to  maintain  an 
actit'ii  a'jniii^t  (he  defntdunt',  both  fur  ihr  priKuriwj 
hrettchti  if  cfirit idii  ti ii'l  ulna  fur  thr  <-,,ii<i'i' r'ln/  <<«  itcliicr 
permm*  not  to  enter  into  cuntructt  with  the  plaintiff. 


(a.)  Xepoited  hy  F.  Q.  Bvoxxb,  Biq.,  Banbtasat- 

Law. 


Application  by  the  defendants  for  a  new  trial  or 

judgment. 

The  plaintiff,  Joseph  Tomperton.  was  a  mason  and 
builder  carrying  on  buKinoss  at  Hull :  the  defendants 
were  members  and  officers  of  the  Hull  branches  of 
certain  associations  of  workmen — vij!.,  the  Operative 
Bricklayers'  Society,  the  Bricklayers'  Labourers' 
Sodaty,  and  the  Operative  Plasteten'  Sodaly ,  and  of  a 
Joint  committee  thereof. 

^  Tha  pbdntiff  oonralaaMd  that  the  defendants  mali- 
cioiuly  and  wrongfully,  and  with  intent  to  injure  the 
jilaintifF,  procured  and  induce<l  certain  j)ersous  wliu 
ha<l  entered  into  contractji  with  the  plaintiff  to  break 
such  contracts ;  and  that  the  defendants  maliciously 
and  wrongfoUy,  and  with  intent  to  injure  the  plain- 
tifF,  intttoldated  and  eoeraed  the  said  persons  to 

break  their  said  conttaotswitil  the  plaintiff,  and  not 
to  enter  into  new  contracts  with  the  plaintiff;  and 
that  the  defendants  uidawf ully  and  WaHfliOTttTy  con- 
spired to  do  the  acts  aforesaid. 

The  plaintiff  claimecl  (himages  and  an  injunction. 

At  the  trial  of  the  action,  which  took  place  before 
Collins,  J.,  with  a  jury,  the  following  facts  were 
proved : — 

There  were  in  Hull  three  trade  unions  consisting 
of  persons  employed  in  the  three  branches  of  labour 
conneoted  witn  the  buiUling  trade — vis.,  the  Opera- 
tive Bricklayers'  Society,  the  Bricklayeir  Lahonrars' 
Society,  and  the  Operative  Plasterers'  Society.  There 
was  also  a  joint  committee  consisting  of  representa- 
tives of  these  thrcn  traiii'  unions.  A  set  of  rules  was 
drawn  up  by  these  three  unions,  to  which  some  of  the 
master  builders  in  Hull  signified  their  asient. 

Kule  9  was  as  foUowa : — "  That  no  meatber  of  the 
Operatfva  Briddayei^  Ssdety  shall  he  permitted 
under  any  circumstances  to  contract  for  or  tulfc  by 
measurement,  either  in  the  whole  or  part,  any  kind  of 
brickwnrk.  h rick  pointing,  tir  ]>lastering  that  niiiy  Imvc 
been  contnicted  for  or  sub-oontraoteid  for  under  the 
original  contract,  nor  to  taka  any  work  of  any  master 
boUder  who  is  bailding  pEOperty  for  himself;  and 
that  no  member  of  thu  soewty  shall  he  allowed  to 
work  on  such  jobs.  Tliat  no  member  of  these 
societies  bo  allowe<l  to  work  on  any  job  wliero  labour 
alone  is  contracted  fur." 

The  plaintiff  was  in  the  habit  of  supplying  building 
materials  to  Mesers.  Myers  ft  Temperton,  who  were 
maetar  bniyan,  carrying  on  businen  at  Hull,  and 
one  of  whom  was  the  plaintifTs  brother.  Myers  ft 
Temperton  conducted  their  business  in  a  way  which 
was  not  in  acconhmce  with  the  rules  of  the  unions. 
On  the  0th  of  September,  1892,  the  joint  committee 
passed  the  following  resolution: — "That  this  com- 
mittee advises  tbe  three  societies  to  abstain  ftwn  using 
any  lime  supplied  by  merchants  who  are  supplying 
any  builders  that  are  working  contrary  to  joint 
wnrkiiig  rule  No.  9.  And,  further,  that  they 
rcfniin  from  handling  or  fixing  any  artificial  stone- 
work made  hy  any  man  who  ia  waning  oontraiy  to 
rule  9." 

On  the  SOth  of  August,  1899,  the  plaintiff  had 

entered  into  a  cdufra'-t  with  one  Brcntano.  a  builder, 
to  supply  him  witli  certain  building  materials  - -viz., 
concrete  heads  and  sills  for  lifteen  houst'^*.  ( )ii  the 
1 1th  of  .Seiit.nilx  r  Brentano,  in  accordance  with  a 
summons,  upiH  uicd  before  the  joint  committee,  wiien 
he  was  informed  by  the  defendant  Russell  that  the 
committee  wotdd  not  allow  the  men  belonging  to  the 

miions  to  fix  <rn()(ls  suj)plie<l  by  the  plaintiff. 

On  the  I'Jth  of  Scpteinlicr  the  cununittce  of  the 
Operative  Bricklayers"  Sucii  ty  passed  tlie  following 
resolution :  "  That  all  the  members  of  the  society 
refuse  to  use  any  material  that  may  have  been  supplied 
by  any  builder  who  is  not  conforming  to  rule  9,  and 
that  any  member  using  or  handling  any  material. 
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either  lime,  bricks,  or  artiltoial  atone  wiB  be  dealt  wKh 

by  the  eociety  in  accordance  with  rule  !>."  At  the 
iame  meetin;^  Russell  wiw  fij>iK)inted  to  net  as  ilulogutc^ 
dariog  tlir  liiMpute  )■■  -Myrrs  &  TemiK  t ton.  On  the 
19th  of  tSi-ptfialxT  lireutuuo  again  appeaml  before 
tlie  joint  couimittee  and  uuswered  questions  which 
wore  pat  to  him  ■with,  ngatd  to  hie  oomtnuit  with  the 
pliiinw.  He  stated  fhK  be  trould  not  want  any  of 

thehiwls  or  sills  which  the  iiltiintifF  hiul  contT-act<Hl  to 
supply  hiui  with  fur  a  fortniglit,  and  jiroiuisi'd  not  to 
use  any  of  them  until  notitiod  by  the  committee. 
Subsequently  Kussell  made  arransemeDts  with  one 
Goode  to  supply  Brentano  with  ue  materials  which 
be  legniied.  JEteenteno  tbereopon  refoaed  to  perform 
b&t  oootraet  witb  the  plain tifr.  Evidenoe  was  also 
given  witli  n  rjar'l  to  .siiuiliir  cases,  in  which  the 
plaintiff  had  enU'rc<i  into  coiitriiots  with  other  persons 
for  the  Hupply  of  building  materials,  among  them 
being  one  Gibson,  who  stated  that  Buaaell  h»d  toM 
bim  that  the  committee  meant  to  bring  the  plaintiff 
to  his  knees  before  they  had  done  with  him,  and  that 
be  would  do  no  good  till  he  had  made  his  j>cuoe  with 
them.  The  pluintifF  gave  evidence  to  show  that  he 
bad  sustaiDc<l  damage  through  the  bFeachos  of 
contract  by  Brentano  and  the  oflMny  wd  tiiat  \an 
bosiuees  bad  falieu  off  in  wmqiuom  of  the 
dejwKlaiite^  ooodnet* 

The  learned  judge  left  two  questions  to  the  jury, 
which  with  the  answers  were  as  fullows: — (I)  Did 
the  defendants,  or  any  of  tliom,  maliciously  induce  the 
persons  named  or  any  of  them  to  break  their  oootraots 
with  the  plaintiff  'r  Yes,  idl  iixe  delBBdante  did 
(2)  Did  the  dofendanta,  or  any  two  or  more  of  tbem, 
maBdonsly  conspire  to  induce  the  persons  named  and 
others  n(jt  to  enter  into  contracts  with  the  plaintiff, 
and  were  such  persons  tliereby  induced  not  to  make 
such  contracts  'f  Yes,  all  the  defendants  did  so 
oonspire.  The  jury  gave  the  plaintiff  £50  damages 
on  the  first  count,  and  £200  damages  on  tbe  aecond 
count.  Tbe  learned  judge  gave  judgment  for  the 
plaintiff  for  £250  and  ooats,  and  also  granted  an 
injunction  to  restrain  the  defendants  from  endeavour- 
ing to  induce  auybody  to  break  contracts  witb  tbe 
pluntiff  or  endeavouring  to  prevenl  pewOPB  nUtbig 
into  contracts  witb  the  plaintiff. 

The  defendants  moved  for  judgment  or  a  new  trial. 

Tho  grounds  of  motion  were  that  there  was  no 
evidence  against  the  defendants  of  any  facts  consti- 
tuting a  cause  of  action  agtunst  them,  tliat  the  learned 
judge  misdirected  tbe  jury,  and  that  the  verdict  was 
•gMwt  the  wa^t  of  cvidenos. 

'J'ii.Jal  Atkinson,  Q.C.,  Ihhi'm,  Q.C,  T.  II'.  I'/iitti/, 
and  U.  T.  Kemp  Q.  Ntwholt  witb  them),  for  the 
del8ndanta.~Tftere  ia  no  evidenoe  that  tbe  breaches 
of  contract  on  tbe  part  of  Brentano  and  the  others 
were  in  consequence  of  anything  said  or  done  by  the 
defendants.  The  natural  inference  ia  that  they  were 
in  consequence  of  the  determination  of  the  members 
of  the  unions  not  to  work  on  the  plaintiff's  materials. 
Tbe  members  were  quite  within  their  leigal  rights  in 
ooming  to  this  detwmfaiation.  Bossell  merely  com- 
municated to  Brentano  and  the  others  the  intention  of 
tho  workmen  to  ilo  what  they  were  entitled  to  do. 
There  is  no  evidence  that  tho  defendants  acted 
maliciously,  so  as  to  come  within  the  principle  laid 
down  in  Lumlaj  v.  Gyf,  1  W.  R.  432,  2  E.  &  B.  216, 
and  Bowea  t.  UaU,  W.  K.  UiT.  6  Q.  B.  D.  3S3. 
Moreorer,  that  princifile  only  applies  to  contracts  for 
potsonal  HiTvi;  As  to  tho  second  part  of  the  case, 
there  is  no  uuthotity  which  shows  that  an  action  lies 
for  conspiring'  to  indofle  pwwnt  not  tOSBtv into  con- 
tracts with  another. 

Lawton  Walton^  Q.C,  and  Montagu f  Lush,  for  the 
plaintifli— Ihen  wm  sbaidiatevidMiM  to  jns^  tht 


finAhig  of  tile  jury  that  the  defendants  praened 

Brentano  and  the  others  to  break  their  contracts. 
.\tid  iiiasuiuLh  fts  they  did  this  with  the  object  of 
injuring  th>'  plaintiff  in  his  business,  they  tiid  it 
maliciously  within  the  rule  laid  down  in  Lumley  v. 
</yr  and  Bvwen  v.  Hall.  In  Bowrn  v.  Hall  the  oouit 
extended  the  piinaiple»  holding  that  it  wasnot  egn^ 
fined  to  cases  of  master  and  servant  or  cBscs  of  ps^ 
sonal  service.  Tho  judgments  of  the  House  of  I^ords 
in  Moyul  Stfamtht'i)  Co.  v.  McGregor,  Gow,  &  Co., 
■10  W.  R.  337,  [is;ti>]  A.  C.  25,  seem  to  imply  that  in 
that  case  the  action  would  have  been  maintainable  ii 
the  defendants  bad  procured  breaches  of  contrsct 
As  to  tbe  SBOond  qnesdon,  it  is  aetaonable  to  consiure 
to  induce  penons  not  to  enter  into  contracts  with 
another  if  actual  damage  results  therefrom  :  ^/r»  / vry 
V.  Duke  o/  liruntwick,  6  M.  &  Q.  9o3 ;  Mugul  Uteam- 
ship  Cb.  T.  UeOrtgor,  Oenr,  ^  Oo. 

Lord  BSBXB,  M.B.— I  propose  firat  to  stale  the 
fads  of  the  case  according  to  tbe  evidenoe,  and  then 
to  consider  tbe  law  appkcabU*  to  tboee  facts.  The 

first  thing  that  hap|)ene<l  vn-  the  formation  "{ 
certain  tnuie  unions  in  the  building  trade  at  HulL 
Three  unions  wore  formed  in  the  three  trades  wUek 
make  up  tbe  building  tmde.  A  trade  muonmsSMis 
agreement  between  a  number  of  persons  to  bsoosw 
members  of  a  s<K'iety  on  certain  terms.  The  membm 
agree  to  subscrilie  certain  moneys,  in  return  ict 
which  tliey  iiuiy  receive  certain  benetits,  and  in  con- 
sideration of  each  so  agreeing  with  tbe  others  thej 
■II  agree  to  subject  themselves  to  oerfcsin  UsUHliii. 
Every  member  who  so  enteis  into  the  agnsMnt  is 
the  hoj^K*  of  partaking  of  the  benefito  of  tiie  KMStf 
undertakes  to  comply  with  certain  conditions ;  and 
the  main  condition  is  that  each  individual  membtT, 
when  called  upon  to  do  certain  things  by  those  in 
authority,  shall  obey,  and  that,  if  he  refuses  to  obey, 
be  shall  forfeit  all  claim  to  those  benefits.  In 
probably  is  a  description  of  all  trade  unions;  stssy 
rate,  tbe  evidenoe  in  this  case  shows  it  to  be  t 
description  of  those  unions. 

These  three  unions  came  to  the  conclusion  that  it 
would  be  for  the  benefit  of  tbe  build^ff  trade  that 
a  certain  course  of  bosiness  should  be  adopted  stt 
penons  connected  with  the  btiilding  tnda  In  Hall ; 
and,  in  order  to  enforce  conformity  witb  this  policy, 
they  formed  a  joint  committee,  who  were  to  act  on 
l>ehalf  of  tho  unions  and  every  meniber  of  the  uniotvs. 
and  were  to  have  authority  to  determine  with  regard 
to  tht  trade  how  indiviaoal  msmbors  should  act 
The  joint  eommittee  bad  powar  to  delegate  tbcir 
authority  to  one  or  more  mdividnals ;  and  io  th» 
present  instance  they  delepitwl  it  to  Russell.  BnsseU 
txK;amo  the  delegate  of  ihr  comuilttee,  and  so  the 
agent  of  each  of  tho  uninii.H,  and  in  a  sense  the  agent 
of  each  individual  member.  He  was  the  perwn 
whose  business  it  was  to  direct  the  workmen  to  do  or 
not  to  do  carlain  things.  No«r»  tbsra  having  homb 
a  system  of  building  in  HnD  vrtdeh  the  commiltw 
thought  inconvenient  and  contrary  to  their  jwlicy, 
they  drew  up  a  set  of  rules  to  meet  the  difficulty, 
including  rule  !).  Thoy  had  a  perfect  right  to  do 
this  so  as  to  bind  their  own  members,  they  bad  s 
right  to  insist  on  obedience  to  their  rules  from  fitsir 
members,  but  they  had  no  right  to  impose  on  other 
persons  outside  the  unions  obedience  to  such  nlei. 
The  firm  of  Myers  &  Teniperton  were  a  firm  of 
builders  in  Hull,  who  liad,  of  course,  a  right  quite 
independently  of  the  uniui  s  of  aai^dng  on  their 
bosiness  as  thsy  pleased,  and  tbey  osnied  on  tbeir 
bosiness  in  a  way  wMeh  was  not  in  eanformitywia 
the  rules  of  the  joint  comnuttoe.  Tlio  conunittee 
resolved  to  coerce  Myers  &  Temperton  into  complying 
with  their  ndst ;  tiugr  tttsmptsd  to  indaM  nin  ts 
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itn,  but  ftiflcdi  M  Kytra  ft  Tratporton  nifuMd  to 

aJter  their  course  of  busiiKS-*.    The  Lnimiiittc'e  then 
tiiyught  they  could  cource  Myens       Ti  mpt-rton  in 
m  iu(lirt>ct   wuy   by  coercinff  persons   who   il<  alt 
nth  ihmi,    and   who  supplied   them   with  the 
fltaiu  uf  carrying  on  their  business.    They  tried 
to  induce  the  plaintiff,  Joecph  Temperton,  who 
vu  in  the  habit   of   doing  business   with  his 
brother's  firm,  not  to  buve   uny   fiuthiT  ilntliiiga 
with  them.    Th«  plaintiff  ropUed  as  Myers  &  Tem- 
perton had  done,  refusing  to  aeoede  to  the  oom- 
luttoe's  piopoiaU.   TbiBj  thflnapon  d«tennined  to 
eoeree  fann  into  onnng  to  do  tnirineM  with  his 
l/n-fher's  firm  by  giving  him  to  understand  that  if 
my  persons  connected  with  the  building  trade  in 
HuU  dealt  with  him  for  matoriala  the  memben  of  tbo 
nnioDs  woold  refuse  to  work  lor  ■uohperMW  on  any 
goods  mpplied  hy  hbn.   The  eflM  of  thii  would  be 
that  thp  juaintiff's  business  w  ould  come  to  an  end. 
A  nordingly  they  passed  a  resolution  affecting  the 
]lttintiff,  and  began   to   act   upon  firentano  and 
Ciihion  and  other  persons  who  had  dealiDgi  with 
tbe  phdntiff.   BnsMll  and  tbe  oommittee  Imew  that 
Brt^utano  had  entered  into  contracts  with  tlio  plain- 
tiff, and  would  enter  into  further  coutrai  ts  with  him  ; 
arj'i.  kjiuwing  this,  KusstU  comnjunicat^d  the  n  solu- 
tion  to  Brentano,  and  let  him  know  that  if  he  went 
on  dialing  with  the  plaintjif  harm  would  oonte  to 
httk  m  hit  buaineaa,  beoauae  no  workman  who  was  a 
member  nf  Hie  onions  woald  touch  materials  supplied 
ly  the  plaintiff.    The  oLj.  .  t  of  this  was  not  to  hurt 
Brentano,  but  to  injure  the  plaintiff  in  his  business 
*o  u  to  forc«  him  to  comply  with  tbe  union  rules. 
Itisaigned  that  this  did  not  aiooont  to  an  order  to 
the  woikmeu,  hut  waa  only  a  piece  of  adTioe  or  a 
T   iV*-.  and  that  they  might  <i.>  uh  they  liked.    That  is 
t  the  truth.    It  wiis  an  order,  an  order  which  the 
workmen  were  bound  by  their  undertaking  to  obey  ; 
«Bd  they  knew  that  if  they  did  not  ohey  it  they 
voold  bo  ezpdled  from  tbe  union.  It  was  an  order 
totbeae  workmen  that,  if  Brentano  took  any  goods 
from  tbe  plaintitT,  they  were  to  cease  working  for 
firentano.    The  meaning  was  that  if  Brentano  carried 
oat  his  contracts  with  the  plaintiff,  or  made  any 
farther  contracts  with  him,  the  plaintllFa  huaineaa 
would  be  destroyed  and  Brentano's  also.    The  inten* 
tioii  was  to  injure  the  plaintifT  in  his  buniiu  ss  and  80 
f  ^rce  him  to  obey  the  unions.    Tht  r.  is  >  vidence  that 
)ill  the  defendants  authorized  what  wiis  done  by 
Kas§ell.    The  case  with  regard  to  Gibson  is  the  same. 
In  each  case  the  defendants  acted  with  the  intention 
of  injuring  the  plaintiff  in  his  trade,  and  so  oom- 
pflling  him  to  act  in  accortlance  with  their  policy, 
which  they  had  no  right  to  force  upon  him. 

As  to  tna  Inw  applicable  to  these  facts,  liowen  t. 
UaU  doM  *w«j  With  tbe  notion  that  there  is  any 
fiflieraioe  between  the  cam  of  master  and  servant  and 
fli'T  c;i-,c'S.  There  the  majority  of  the  Court  of 
Vjij>eal  agrf  »?il  with  the  nmjority  of  the  court  in 
i..'u,hij  V.  (iii>-.  We  tried  to  state  the  rule  of  law, 
utd  we  aaid  Uiat  though  merelv  to  persuade  a  person 
1o  break  Us  oontraot  may  not  be  wrongful  in  law  or 
Jct,  yet  "if  the  persuasion  bo  used  for  the  indirect 
uqKj.se  of  injuring  the  j>laintiff,  or  of  benefiting  the 
lefeudant  at  the  expense  of  the  plaintiff,  it  is  a 
uahcious  act  which  is  in  law  and  in  tact  a  wrong  act, 
nd  therefore  a  wrongful  act,  and  therefore  an  action- 
' :ict  if  injury  eusues  from  it.  We  think  that  it 
H:iii()t  bo  doubted  that  a  malicious  act  such  as  is 
I'.vi-  di  sc-nVwd  is  a  wrun^jiul  act  in  law  and  in  fact, 
'he  act  uomploined  of  in  such  a  case  as  LnmUif  v. 
fjr,  and  which  ii  oomplaiued  of  ill  the  present  case, 
tuerefuro,  btoause  malicious,  wrongful.  That  act 
'  a  persoasiou  the  defendant  of  a  uiii-d  person  to 
nak  a  comtxMt  csiating  betwwn  andi  tiura  penon 


and  tbe  i<laintiif.   It  oannot  be  maintained  that  it  is 

not  a  natural  and  j)robabln  consequence  of  that  act  of 
perbuasiou  that  the  thinl  jR-rson  will  break  his  con- 
tract. It  is  not  only  the  natural  and  probable  con- 
sequence, but  by  the  terms  of  the  proposition  which 
iuTolves  tbe  suooess  of  the  persuasion  it  is  the  actual 
consequence."  That  proposition  is  quite  applicable 
to  this  case,  where  i>eople  have  been  forced,  not  by 
violence,  but  by  means  of  the  conditions  under  which 
they  carry  on  their  business,  to  break  their  contracts. 

Is  there,  as  has  b«<!n  argued  on  behalf  of  the  de- 
fendants, a  difference  between  the  oaaa  of  foraill(g  a 
penton  to  break  an  existing  contract  and  (he  case  of 
forcing  a  person  not  to  enter  into  a  contract  ?  I  cjin 
see  no  difference.  Practically  it  comes  to  this :  You 
have  a  oontraot  with  A.  B.,  and  to-morrow  you  are 
going  to  enter  hi^  another  oontraot  with  him;  if 
you  carry  out  the  one  I  will  destroy  your.*biiainess, 
and  if  you  enter  into  another  I  will  do  the  same.  In 
each  case  there  is  the  sutue  wrongful  intent,  and  the 
same  effect  of  doing  injury.  Is  there  any  authority 
for  drawing  a  ^tinction  between  the  two  oases  P  I 
tbink  tiiat  Oregory  Dake  of  Bnttuwidt  is  an 
authority  the  other  way.  That  Ciise  shows  that 
where  persons  combiiK!  to  do  an  act  so  as  to  injure 
another  an  action  may  lie,  though  it  would  not  be 
so  if  the  act  were  done  by  one  person.  In  Miytd 
Steanuhip  Co.  v.  McOregor,  Oow,  A  Co.  the  House  of 
Lords  did  not  draw  any  distinction  such  as  that 
suggested  on  behalf  of  the  defendants.  The  judg- 
ments in  that  case  seem  u>  show  that  such  a  combina- 
tion, if  followed  by  injury  to  the  plaintiff,  is  action- 
able. Lord  Bramwell  seems  to  reoognize  the  doctrine 
that  if  there  is  an  agreement  amonntimg  to  a  con- 
spiracy to  do  that  which  is  unlawful,  and  that  oon- 
Kifir  .iry  causes  injury  to  the  plaintiff,  an  action  will 
he  in  respect  of  such  conspiracy.  And  that  doctrine 
l^ipears  to  aa  tobe  equally  applii  able  to  the  case  of 
pecsnading  peraons  to  hrtMk  contracts  already  made 
with  the  ]^idntair,  and  to  the  case  of  inducing  persons 
not  to  enter  into  further  contracts  with  the  plaintiff 
in  the  future.  I  am  of  opinion  tlmt  in  this  case  there 
was  evidence  on  which  the  jury  might  find  tliat 
people  were  prevented  from  malung  contracts  with 
tbe  plaintiff  by  the  pressure  which  was  exercised  bv 
the  defendants,  and  that  the  plaintifT s  business  haa 
fallen  off.  And  the  natural  inference  for  the  jurj'  to 
draw  was  that  that  ])ri'>s,irc  was  tlic  cause  of  the  falling 
off  of  the  plaintiff's  business.  There  was,  therefore, 
evidence  to  go  to  the  jury  on  both  counts,  and  the 
jury  clearly  meant  to  find  in  the  plaintiff's  favom*  on 
both  counts.  I  think  that  then  was  no  misdirection 
on  the  part  of  the  learned  jodgs^  and  fliat  this  appli- 
cation  must  be  refused. 

LOPBS,  L.J.— In  Bimm  r,  Hatt  tbe  broad  principle 
is  laid  down  that  if  a  man  induces  one  of  two 
parti<'8  to  a  contract  to  break  that  contract,  with  the 
intent  to  injure  the  other  party  or  to  do  himself  a 
benefit,  he  thereby  commits  an  actionable  wrong.  In 
this  oase  Hie  jnry,  in  answer  to  tbe  first  question  put 
to  them,  found  that  the  defendants  did  maliciously 
induce  persons  who  liad  entered  into  contracts  with 
the  plaintiff  to  bn  ak  those  contracts.  I  think  there 
was  abundant  evidence  to  support  that  finding.  The 
second  question  fan  the  case  is  as  to  inducing  persons 
not  to  enter  into  new  contracts  with  the  plaintiff. 
The  jury  were  asked  whether  the  defendanta 
nmliciously  conspired  to  induce  persons  not  to  enter 
into  contracts  with  the  plaintiff,  and  whether  such 
persons  were  thereby  iamced  not  to  enter  into  such 
contoMsIa;  and  they  answered  in  the  afBrmative. 
Does  that  answer  amount  to  a  finding  of  an  action- 
able wrong  ?  I  think  that  it  does.  The  law  appears 
to  me  to  be  that  a  oombanstion  by  two  or  more 
pcnons  to  hkhloe  othen  not  to  deal  with  a  pactiealar 
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individiul  or  enter  into  coutracte  with  him,  if  it  is 
done  vith  an  intent  to  injure  that  individoal,  and  if 
he  it  thereby  injured,  is  ma  actionable  wron^.  In 

my  opinion  there  was  suffiniont  ovidonco  in  this  case 
to  Hiij>{M}rt  the  sp<!ond  finding?  of  the  jury.  I  there- 
foro  tliiiik  that  the  vcrdiiit  mufltttudi  tm  that  this 

application  must  ])c  dismissed. 

A.  li.  SiaTli«  JUJ.— The  pUintiff  in  thiB  ease  is  a 
master  nuuon  and  bnilder  at  Hull,  who  in  the  ooorse 

of  his  business  supplies  building  materials  by  contract 
to  other  persons.  He  sues  the  defendants,  who  are 
nioiiibers  of  a  joint  committee  of  the  Operative 
Bricklayers',  of  the  Operative  Plaaterera',  and  of  the 
OperatiTe  Lahoorera'  societiee  in  that  town,  flntly, 
for  bavuifp  onlawfolly  and  maliciously  procured 
certain  peraons  to  brf  ak  their  contracts  with  him ; 
and,  secondly,  for  Imving  maliciously  conspired  to 
induce  certain  ju  isoiis  not  to  enter  into  contracts 
with  him,  by  rruHoit  of  which  acts  he  was  danuufied. 
The  juty  have  found  agaiaat  the  defendants  upon  each 
of  those  alleged  causes  of  action,  and  have  awarded 
£50  damages  upon  tin  fir-^t  imd  i"J()0  damages  upon 
the  socoud.  A  uuituju  Ir.iH  l),}on  nuido  to  us  to  set 
aside  the  verdict,  tmd  to  enter  it  for  the  doffiidants, 
upon  the  ground  that  there  was  no  evidence  to  lix 
any  of  the  defendants  with  liability  for  the  acte  com- 
plained of,  and  that  the  ^wmed  judge  at  the  trial 
misdinofeed  the  jury  in  point  of  law.  The  question 
lielelt  to  the  jury  as  to  the  first  alleged  cause  of  action 
was,  whether  the  defendants  or  any  of  them  malici- 
ously induced  the  jioi-sons  named  to  break  their 
contracts  with  the  plaintiff ;  and  he  fully  explained 
what  was  the  meaning  of  the  word  "  mahdouuy  "  in 
this  question.  He  said,  "  Now,  in  my  judgment,  it 
is  perfecUy  dear  law  that  to  induce  a  person  who  has 
nuido  a  contract  with  nnotluT  to  break  that  coiitntct, 
in  oi-der  to  hurt  tlic  person  with  whom  it  has  been 
made,  to  hamper  him  in  Ids  tnda,  or  to  put  undue 
pressure  imon  him,  or  to  ppeeore  some  indirect  advan- 
tage for  the  person  himself— to  induce  another  to 
break  a  contract  for  ai^of  those  motives— is  in  point 
of  law  to  do  it  mahdously ;  tben  fore,  if  in  this 
particular  case  you  are  of  ojiinion  that  the  plaintiff 
has  satisfie<i  you  that  any  one  of  the  defendants  hiid 
inductd— I  will  tain  ooe  particular  instance — 
Brentano,  because  he  comes  first,  to  break  his  con- 
tract with  the  phdntili;  of  the  existence  of  which  he 
was  aware,  in  order  to  hurt  the  plaintiff  in  his  trade. 

.  and,  if  his  object  in  doing  that  was,  by  hurt- 
ing him  in  his  trade,  to  compel  him  tO  do  sonietlung 
which  he  did  nut  want  to  do,  .  .  .  that  would 
be  '  malidously '  in  point  of  law,  and  a  cause  of 
action  would  be  eetablished."  Nothing  could  bo 
clearer  than  this  direction,  and  that  it  is  correct  in 
jKiint  of  law  will  be  seen  ujion  examining  the  opinion 
deliveml  by  Cromjiton,  Wightiiuin,  and  Krlo,  JJ., 
in  Luinlfij  v.  Gyr,  and  the  jii.]i;Mi>  iit  of  this  court 
(Lord  Selbome,  IhC.  and  Brett,  L.J.,  Lord  Cole- 
ridge, C.J.,  disMoting)  in  Bowtn  t.  HtM. 

It  is  not  necessary,  in  my  opinion,  in  this  case  to 
decide  the  point  whether  this  cause  of  action  will 
apply  if  there  is  no  routtiLi't  in  existenoe^  and  I 
reserve  that  point  for  deciHion  hereafter. 

But  it  is  said  that  there  was  no  evidence  to  support 
tiieoanae  of  action  in  the  present  oase>  Now»  evidence 
was  given  in  support  of  the  fe11owin|p  ftusts.  [The 
Ijord  Justice  here  stated  tlie  efTect  of  the  materijil 
portions  of  the  evidence  in  detail,  so  far  as  it  bore 
upon  the  dealings  of  the  defendants  wirli  lirentano, 
and  then  proceeded  as  follows: — J  It  was  argued  for 
the  defendants  that  the  above  ooostatuted  no  evidence 
that  the  defendants  (who  were  all  members  of  the 
joint  eonunittee  of  the  three  societies,  whidi  Bnssell 
ttdmilted  he  ropTeseotod)  had,  with  knoirtedge  of  the 


existence  of  any  contract,  and  with  the  intention  of 
injoriog  the  plaintiff  and  of  orippling  him  in  hit 
trade,  mdnoea  Brentano  to  break  his  oontrset  with 

him ;  and  it  was  said  that  all  that  the  defenihrnt-i  had 
done  was  what  was  dune  in  every  strike,  i.'.,  cuill  out 
the  men,  and  that  this  was  legal.  If  this  had  been 
all,  I  should  have  agreed,  for  it  cannot  be  doubted 
that,  at  any  rate  since  the  passing  of  88  ft  39  Tiot  e. 
86,  in  1875,  if  not  from  1871,  strikeepar  a^mhgaatto 
the  exceptions  mentioned  in  sectiooe  4  and  8  of  tint 
Act,  are  legal. 

It  was  argued  that,  if  the  defendants  were  to  be 
held  liable  in  damages  in  this  case,  no  trade  union 
could  hereafter  call  out  their  men,  for  it  might  be 
held  that  by  so  doing  they  were  inducing  the  hreaoh 
of  a  contract  to  the  injury  of  one  of  the  contracting 
parties,  if  there  hanpenwl  to  bo  one.  I  do  not  agree 
that  a  strike  is  analoeou-,  to  the  present  case;  for,  to 
niaintiun  the  cause  of  action  sued  on,  there  most  be 
evidence  that  the  defendant,  with  knowledge  of  the 
existence  of  a  eootraot.  had  induoed  and  soceeedsd  m 
inducing  one  of  Vb%  oontraeting  partiee  to  hnakfaii 
contract  to  the  injury*  of  the  other  OOHtracting  partj, 
and  there  must  also  bo  eWdcnoe  that  the  intention  of 
the  inducer  was,  by  such  breach,  to  do  harm  to  tat? 
other  contracting  party,  or,  to  use  Lord  Hannen's 
words  in  Mi>gul  SUmiuhip  Co.  v.  McGreijor,  Ouw,  A 
Co.,  that  the  "  real  object  waatoi^jonthaiadividasL" 
The  present  is  a  very  diffiarent  ease  to  tSiat  snggeiAsd, 
viz.,  the  merely  C4illing  out  men  on  strike,  IliMi^'h  it 
does  appear  to  me  that,  if  a  strike  were  used  for  tike 
purpose  and  with  the  intaoife  abov*  mantianad,  tm 
action  would  lie. 

In  my  judgment  there  is  evidenoe  in  this  cas<^ :  (1) 
That  the  defendants  intended  to  coeroe  the  boildeiB, 
Myers  &  Teraperton,  to  obey  their  edicts;  and,  to 
bring  this  about,  they  detoriuiiied  to  cut  off  from 
thum  the  supply  of  all  materials  they  nnght  require 
for  their  trade,  and  also  the  supply  of  men.  {'!] 
That,  inasmuch  as  the  plaintiff  woiua  uot  fall  io  with 
their  oommands,  the  aefendaats  then  determined  to 
cripple  and  injure  hiui  in  bis  trade  by  indadiig 
I$rentjino  (together  with  others  who  were  under 
contriM-t  with  the  plaintifF)  to  break  the  coutr.wt 
which  they  well  knew  ho  had  with  the  plaintiff,  su 
that  by  those  means  he  might  be  coerced  intt»  obt'di- 
enoeu  It  will  bo  remembered  that  the  defenduits 
Russell  and  Stephenson  in  their  answer  to  interroga- 

tories  stated  that  the  plaintiff  had  broken  no  raV?*. 
;.■])  That  the  defendants  did  induce  Brentano  to  bp 
his  contract  to  the  lo!*s  and  injury  of  the  plaintiff.  It 
was,  however,  insisted  that  there  was  no  evidence  th»t 
the  defendants  know  that  Brentano  was  under  con- 
tract with  the  plaintiff ;  but  I  do  not  think  that  tfaii 
can  be  maintained,  having  regard  to  tiie  laots  that,  st 
the  meeting  of  the  joint  committee  on  or  about  the 
11th  of  September,  1892,  the  defendant  Russell 
introduced  Brentano  to  the  meeting  as  having  s 
contract  with  the  plaintiff,  that  the  minutes  of  the 
meeting  of  the  19th  of  September  state  tiiat  Brentano 
attended  to  give  evidence  with  re^rd  to  a  contnet 
made  between  himself  and  the  plamtiff,  and  that  tt* 
defendant  Kusscll  in  his  letter  to  Ooode  stated  that 
Brentano  had  sigiud  a  contract  with  a  firm  who  were 
in  dispute  with  the  building  trade— i.e.,  the  plaintiff 
—and  gave  the  Bhoklarers'  Society's  ffoarantee  to 
Ooode,  who  was  the  person  they  had  found  to, 
"ujiply  materials  to  Brentano  in  the  place  of  the 
plaiintiti"  under  his  coiitrait  with  hiui,  Brentano 
having  been  induced,  or  r;ither  forced,  to  break  hi* 
contract  with  the  plaintiff.  As  before  pointed  ont, 
there  was  ample  evidence  that  Russell  was  deputed 
by  the  dafenaanta  to  carry  out,  if  ho  could,  their 
commoa  iulaaL  lit  my  judgment,  not  only  DM 
there  good  evidenoe  agaaat  tiie  defendente  vgrn 
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flui  cue  of  Breiitaui),  hut  I  go  fartlur,  tiuii  say 
!b»t,  if  f;i''  jury  had  found  for  tho  defendants  upon 
mk,  they  would  haro  been  wrong.    I  do  not  pro- 
j.j«e  to  diacoM  the  evidence  at  length  aa  to  the 
fltier  oontnotors,  who,  tho  jury  hiivo  found,  had 
been  indaoed    to   break   their   contriK^ts  with  tho 
jliintiff  by  the  action  of   tho  defendants;    I  will 
ody  call  att«ntion  to  tho  evidence  of  GKbson,  whose 
coatnct  with  the  plaintiff,  it  will  be  noticed,  was 
(todomd  at  the  meetang  of  tho  19th  of  September, 
It  nUdi  all  tbe  defendants  were  present.  He 
tu\fd  that,  at  the  interview  which  ne  had  with 
liasHll,  the  latter  said  that  they  meant  to  bring 
Tonperton  to  hia  knees  belaVB  they  had  doue  with 
km.  uui  lie  would  do  no  good  tUl  he  had  made 
Va  psaee  intli  them.   Th&  expwwdon  waa  yery 
»:gnmcant  fis  to  what  the  real  intentions  of  the 
li^ftndants  vren;  towards  the  plaintifF.    Upon  the 
liret  lause  of  action,  in  my  judgiueut  it  is  impossible 
to  hold  that  there  was  not  endauoe  to  aapporttho 
Todiet  of  the  jury. 

A$  regards  the  second  cause  of  action— i.e.,  the 
count  for  cuusniracy  — I  iigreo  with  what  has  been 
■•id  by  the  other  members  of  the  court.  I  think 
that  the  direction  of  the  learned  jud«e  on  that 
head  was  correct,  as  being  in  acooraanoe  with 
wiut  was  said  in  Bourn  v.  I/all  and  M'»ii>l  SUamship 
(V.  T.  McGrrgor,  Oow,  A  Co.,  and  that  there  was 
endenoe  to  support  the  vetdiot  of  tiM  juiy. 

Application  dismiisf^l. 

Solicttora  for  the  plaintiff,  Beil,  Brodrick,  d:  Oruif, 
ktJ.T.*  B.  Woodkoim,  HuIL 

Solicitora  for  the  defendants.  Slitu-n,  Rotax.,  Matseif, 
t      ^j^fer-Brittow,  RuueUt  A  HiU,  for  Laverock 


BaaaoiK  ».  'BawAMDwa.  (a.) 

■  '■t-^Anoient  Ji,jhfA  -IWirripfii^i  .\rt  [2  .1  U'lV/.  4, 
(•  71),  a.  S  —Landlord  and  tenant— iiame  landlord — 

Plnintiff,  Jtavinij  ohtained  (In  a.^'ii/innrut  <<f  a  (icenti/- 
it  ijfara'  letue,  which  hud  liten  'jniutnl  in  1SG2,  o/ 
ri'iin  htititet,  juft  be/ore  ite  expiration,  in  1882,  agreed 
itk  kit  landlord  /or  a /urthtr  lease  qf  ba^hie  years, 
}der  which  As  toss  in  poeeeasifm,  no  format  Uaae  having 

■•i  fTecutfd.     In  1S87  (he  sdnie  lu)i'l!"r'l  'jmufril  a  /'iiff 
'iljoinint/  prcmtM4,  which  ivas  assigned  to  the  de/eiul- 
On  motion  to  restrain  inkr/ennee  bjf  the  di/end- 
ti  the ptaintife  lighte, 

BeU,  thai  the /art  ^  the  plaintiJPe  houiee  had  not 

sa  eontinttomly  orcttpitd  by  the  tame  tenant  was  im- 
perial, and  that  an  absolute  and  indefeasible  right  to 
h'  had  attached  to  <A«  AoiMSi  in  1888  hg  virtue (tf^ 
ttcription  Act^  e,  3. 

Held  aleo  that  the  fact  that  the  pkdnHf  une  in 

t"*ion  under  (t'fr>->'!iu itt  only,  loas  not  materi'd. 

h\  1862  the  plaintifl's  father  became  lessee  of  certain 
for  a  term  of  twenty-one  years  expiring  at 
ristmaa,  1882.  In  188U  the  plaintiff  succeedea  his 
her  in  poeaession  of  tho  property  and  the  lease  was 
igned  to  him.  A  tf^w  duvH  befure  tlir  cxiiinitii lu 
hw  tenancy  plaiutilV  rntered  into  ii  written  a^ree- 

.)  Beportod  by  C.  F.  Duncan,  Esti.,  Barrister-at" 
Law. 


ment  with  his  landlord  for  a  renewal  of  the  lease  for 
a  further  term  of  twelve  years  expiring  in  1894,  under 
which  agreement  he  was  still  in  poaaoaaion,  no  fonnal 
lease  having  been  prepared.  In  1887  the  aaiM  land- 
lord gmiiti'd  Fi  lease  of  property  opposite  tO  Hm 
plaintitr.s  houses,  which  in  185)1  was  assigned  to  the 
dt  fuiidMnt.  Defendant  was  now  building  on  the  said 
property.  This  was  a  motion  in  the  action  to  restrain 
the  defendant  from  building  in  such  a  manner  as  to 
interfere  with  the  light  of  oertain  of  the  platntiff*a 
windows. 

Ootene-Earfhj,  Q.C,  and  BtHh^,  for  ^  plaintiff, 

relied  on  section  '.i  of  the  Prescription  Act,  and  citM 
Frewen  v.  Fhilipm,  9  W.  K.  786,  11  C.  B.  N.  8.  449, 
eaAMUMw,  OuOriUt  86  W.  R.  229.  37  Oh.  D.  M. 

S.  Hall,  Q.C.,  and  >,  for  tho  defendant.— The 
plaintiff  coiild  not  dui-ing  his  oritfinal  lease  acquire  a 
prescriptive  right  as  against  hie  landlord  in  respect  of 
the  reversion  on  which  his  agreement  for  a  further 
lease  was  founded.  The  landlord  could  not  derogate 
from  his  grant  and  interfere  with  the  defendant's 
holdings,  and  neither  can  tho  plaintiff,  his  tenant. 
[They  cited  Omtf^  v,  Uorham,  1  Moody  &  Malk.  396 ; 
no,4h  T.  Abiock,  21  W.  B.  743,  li.  K.  8  Ch.  App.  063; 
(iayford  T.  Moffatt,  L.  B.  4  Oh.  App.  133,  17  W.  JL 
Dig.  12.  J  The  defendant  is  in  jKMseasion  of  the  legal 
estate  in  his  lease  as  a  purchaser  for  value  without 
notice  of  any  easement  flbinied  by  the  plaintiff,  whose 
t^ht,  aa  it  zeata  on  agiMOunt  only,  ia  manly  agiiit- 

They  cited  .lOen  T.  MAam,  11  Oh.  D.  TMH  27 

W.  K.  Dig.  118. 

North,  J.,  in  stating  the  facts  above  set  out,  siiid 
that  with  regard  to  tho  plaintifTs  tenancy  tho  parties 
had  allowed  it  to  reat  in  agreement.  No  actual  lease 
had  heen  prepared,  hat  the  rent  had  been  paid  npon 
the  footing  of  the  agreement,  and  the  mere  fact  that  a 
fonnal  parchment  deed  had  not  taken  the  ^jlace  of  tho 
agreement  for  a  least,'  was,  in  his  opinion,  immaterial, 
and  continued ; — Tho  question  is,  WTiat  are  the  legal 
rights  of  those  parties     Assuming  there  was  no  legal 
right,  either  actual  or  inchoate  in  1SG2— beoaaae  that 
is  the  point  at  which  I  must  begin,  as  I  cannot  fix 
any  definite  time  earlier  at  which  these  houses  were 
existing — assuming  that  there  wiis  no  right  to 
light  in  1882,  at  any  imto  when  the  plaintiff's  father 
went  into  oooapation,  n  rif  ht  by  statute  to  have  tha 
light  coming  to  these  hooBea  over  the  adjoining  lands 
began  tt)  run,  and  iit  the  end  of  twenty  years  from 
that  time  that  right  became  absolute  and  indefeasible 
under  the  3rd  section  of  the  Prescription  Act.  The 
faot  that  the  premiaes  have  not  been  intheoooapation 
of  the  same  person  all  along  is  dearly  immaterial.  It 
doe.-?  not  matter    what    the   number    of  tenants 
may  have  been,  because   the  Act  says  when  tho 
access  and  use  of  light  to  and  for  any  dwelling- 
himae,  workshop,  or  other  building  shall  have  be«i 
aotuaUy  enjoyed  throughout  for  the  full  period 
of  twenty  yeiirs  without  intemijition  the  right  there- 
to shall  be  deemed  ahsoliiff  ttiui  indefoasilde  unless  it 
shall  appear  that  the  snme  \v;is   enjoyed  by  sniae 
consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing.   There  is  no  evidence 
whatever  in  this  case  of  anything  which  brings  it 
within  the  exception.   There  is  no  evidence  that  it 
w:is  enjoyed  by  any  consent  or  by  any  ugreeiuent 
either  expressly  or  otherwise,  made  relating  to  it  by 
deed  or  writing.   Therefore  the  right  at  the  end  of 
twenty  years  baeama  abaolute  and  tndefeaaible.  The 
lease   granted  in  1882  expired  on  the  28th  of 

Decemlx'r,  1882.  At  thiit  time,  therefore,  when  thiit 
lease  expired  the  twenty  years  had  run,  and  tho  right 
had  baooma  diaoluta  sad  indefaaaihla  to  that  honae 
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as  it  was  then  occapiod  by  the  plaintiff.  What 
differunco  does  it  iimke  that,  thut  lease  coming  to  an 
end,  tliij  {ground  landlord  renewed  the  leuse  or  ajfreed 
to  runew  the  lease  to  the  same  tenant  'f  In  my  opinion 
it  does  not  make  any  difference.  The  contention  is 
that  it  pat  «n  end  to  the  right  to  light  acquired  by 
the  twenty  years  which  had  expired  before  Christmaa, 
1882,  and  it  is  siiid  tliat  because  th:it  liMsn  ended  and 
a  new  one  was  granted  no  time  had  rim  and  you  must 
be^n  to  count  the  twenty  yeai-s  afresh.  In  my 
opinion,  tliat  is  not  the  law.  When  twenty  yean  had 
mn  ihe  right  was  acquired  abaolate  and  inaefeaaiUe 
in  nvpeot  of  the  access  of  light  to  that  house ;  and 
niien  the  hooae  was  lcasc<l  afterwards  the  right  given 
by  law  priHSed  witli  it,  not  by  reason  of  the  lease, 
though  no  doubt  the  person  who  became  tenant  wont 
in  under  the  lease,  but  he  did  not  got  the  grant  to 
the  lij|bt  Iff  the  laaae  in  aaj  mom.  He  got  the  bouae 
by  tbe  lease,  and  tiie  liiw  mam  ihe  tenant,  the 
occupier  of  the  house,  the  rigbt  to  UlA  enjoynMOft  of 
that  light  at  that  time. 

Then  it  in  s^iiil  that  by  reason  of  the  loose  of  1S87 
to  the  defendant  or  to  the  defendant's  predecessor 
•ometlung  was  done  which  interfered  with  that.  I 
cannot  follow  that  in  the  Imt,  beoMue  I  cannot 
see  how  flie  malring  of  tbe  lease  in  1887  could  have 
any  efTect  upon  a  prior  demise  by  the  same  landlord 
as  far  back  as  the  year  1882,  for,  as  I  have  said,  the 
agreement  to  lease,  coupled  with  the  possession  and 
the  payment  of  rent  imder  it,  come  to  exactly  tbe 
Mme  thing  as  if  a  formal  pewbrnent  leaw  hadaoteally 
been  signed. 

The  plaintiff,  therefore,  is,  in  my  opinion,  clearly 
right  on  the  quest iijn  uf  luw.  [His  Inrd.ihiii  then 
said  that  on  the  ovidoncc  the  plaintiff  was  entitled  to 
an  injunction,  but,  on  the  defendant's  undertaking  to 
abide  by  any  order  the  court  might  m^e  at  the  txial 
M  to  polling  down,  dismissed  ^  motion.] 

Solicitor  for  tbe  plaintiff,  Jtmntom. 

Solidtoia  in  tbe  dfltedant,  Sledk  it  JTcCeoi^ 


Chan.  Div.  \ 
Vaugan  Williams,  J.  / 

In  re  OauM  Qxmir 


Oo.  (a.) 


Cwn  fiun/  -  -  U'lhirt;,.!)  of  aipital — Jurifdid ion  —  Con- 
JtriwUioii  uf  rrdndiun-  dnnpante^  Ad,  1807  (30  ct-  31 
\'id.  c.  131),  us.  9,  11,  li—ComiMimea  {Winding-up) 
Act,  1890  (dS  oi  Kid.  c.  03),  M.  1,  2.  32  Ctub- 
aedion  (2) ),  88— Order  o/iht  Lord  OhaneOhr,  Mmreh 
26,  1892. 

Tht  judge  to  whom  the  jnrisdidion  uf  the  High  Court 
in  the  winding  up  of  companies  has  hem  unsigned  by  the 
order  of  the  Lord  Chancellor  of  ike  mk  of  March,  1892, 
ha$  fmriediiHon  tn  confirm  a  rediwHon  of  ihe  capital  in 

the  COM"  of  a  campaui/  ivhirh  mni/  lie  iponnd  up  in  the 
High  Court  under  the  CumjHtuies  {Winding-up)  Act, 
1890. 

The  above-named  company  was  incorporated  in 
1887  under  the  Companies  Acts,  18(>2  to  1886,  as  a 
company  limitetl  by  shares.  By  a  special  resolution 
OODfinued  on  the  3rd  of  May,  1893,  it  was  resolved 
that  the  capital  of  the  company  should  be  reduced 
from  £25.000  to  £8,000,  diTided  into  1,000  shares 
of  £8  each,  and  that  such  reduction  should  be 
effected  by  caiieelling  capital  which  had  been  lost 
or  was  unrepresented  by  available  assets  to  the  ex- 
tent of  £17  per  share  upon  each  of  Uie  424  aharas 

(a.)  Bsported  bjT.  sx  &  F^nncB,  Bsq.,  BaoMlar- 
at-Law. 


whicli  had  been  issued  and  were  then  outstand- 
ing, and  by  reducing  the  nomiuiil  amount  of  all 
tile  shares  in  the  company's  capitid  from  £25  to  £>. 
At  the  date  of  the  resolution  the  paid-up  capital  of 
the  company  wteaeded  £10,00(K  On  tbe  18th  of  3by, 
1893.  the  company  jneeented  a  pelitiaii  to  tbe  High 
Court  of  Justice,  tntitaled  as  fbllows:  **Tii  the  ^h 
Court  of  Justice,  Chancery  Division,  Mr.  Jutioe 
Vaiighan  Williams. — In  the  matter  of  the  Comptnies 
Act,  1S67,  and  in  the  matter  of  the  Companies  Act, 
1S77,  and  in  the  matter  of  the  Ocean  Queen  Steamship 
Co..  limited  and  reduced,"  praying  that  the  spediu 
resolution,  and  the  reduction  to  be  effected  tiiereb/ 
might  be  confirmed,  and  that  the  additaon  of  the 
words  "  and  reduced"  to  the  eonqpany's  naow  night 
be  dispensed  with. 

B,  B,  Swan,  for  the  petition. 

Vauohaw  Williams,  J. — I  have  already  considereil 
the  question  of  jwisdietion  in  tbe  reoent  oassof  I*  rt 
Mining  Sharte  Immitmid  Ob.,  (Mfe,  p.  878,  sodbm 

satisfied  myself  that  I  have  jurisdiction  to  auks  tlw 
order.     The  company  must    use   the  words 
nHlucwl  '  us  nart  of  its  name  for  one  calendar 
and  the  usual  advertisements  must  be  issued. 

Solicitor,  Charlee  E.  Harvey, 


Q.  B.  Div.  ) 
(Pollock,  B.,  and  | 
Kennedy,  J.)  ) 

CouLE,  Afudkmi. 

LOVEOUOVE,  Retpondrnt.  (n.) 

Mitr<>]>ijlis — BuHdiiiys—Cvmmriicrin'-iit  uf  new  buHdtw} 
— -yi'licr  to  district  mrveyiir  -Buildimj  "  "W  fur  th( 
purpotet  qf"  a  canal  —  Exen^ion  —  Metr^wolita* 
BmOdinf  Aet,  1886  (18    19  VkL  e.  122),     i,  88. 

By  aedion  38  nf  the  Metropolitan  Building  Act,  1955, 
two  days  before  any  building  is  comtnenoed  ttn^et  i* 
loriting,  stating  certain  particulars,  it  refuind  to  ht 
given  by  the  builder  to  the  dietrid  eurveyor. 

By  ledion  6,  "huUdings  belonging  to  any  eami,  iodt, 
m  railway  comj^aiiy,  mid  u.wl  for  the  purposes  of  jikA 
canal,  d/>ck,  or  rnilicay  under  the  pmrisiouH  of  any  Ad 
of  I'arlHimfut''  are  exempt  from  the  nj^roHeHk  ^  tkt 
Jirst  jHiri  of  the  Act  {including  section  38). 

A  canal  uawyaiiy.  undfr  their  st<Uutvry  jx)wer»,tTtcU^ 
a  building  i^NMi  ens  qf  tkeir  taharve*  and  let  it  to  t*m»U 
who  tteed  it,  in  the  eourte  of  their  hueinees,  as  a  place  fa^ 
chnppiu<j  up  /intrin)d.  The  annpxini/  irere  not  carrirri, 
but  received  tolls  in  resjHrt  of  the  passage  of  iKirgtt  oerr 
their  caiKil ;  and  it  u\is  arranged  between  them  and  tM 
tenants  that  all  the  wood  to  be  chopped  in  the  buildinj 
aJtould  he  carried  to  the  wharf  in  barges  along  the  OOmL 

field,  that  the  building  was  not  "  used  for  the  pwrpoM 
of  the  canal"  within  the  mctning  of  section  ^  of  the 
Mefrojmh'fan  Building  Ad.  ]'<■'>'>,  a:id  that  it  was  tht 
duty  i(f  the  builder  to  give  notice  to  the  district  surpeytr 
h^^m  tommeimng  em'M. 

Case  stated  by  a  metropolitan  jMilioe  magistrate. 

The  appellant  ai)j>eared  before  the  magistrate  at 
the  Clerkenwell  Police  Court  on  the  2"Jnd  uf  S'ttveuilxr. 
1892,  upon  a  summons  which  charged  that  the 
appellant,  being  the  builder  eugaged  in  erecting  » 
building  at  No.  38,  Graham-street,  in  the  parish  of  St> 
Mary,  Islington,  in  the  county  of  London  and  witiiiii 
the  metropolitan  p<iHi  o  district  and  within  the  limits  of 
the  Metrupolitau  Building  Act.  IS^.  and  in  the 
dietnot  of  nooiii  Islington,  did  n^g^eot  to  give  to  the 

(a.)  fisportedbgrT.  B.  CoLonnnnr  Diix»  Baq.,  Bar- 
lister-at-Law. 
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ntpondrat,  the  diBtrict  surveyor,  two  days  1)efore 
s-ich  building  «'a,s  commencefl,  iluc  notico  in  writiiig^ 
jtatiog  the  situation,  area,  height,  nnd  intended  u»e 
of  the  building  about  to  be  OOmuieiu  lhI,  sod  other 
tbt  pMTtioaluB  nf  much,  nwpowd  work,  aad  stotiog 
lb  BMne  tBoA  aiddrsM.  but  did  foeoitts  tndi  wok 
Wore  givin?  any  such  notice,  contnin,'  tn  the  statute. 

The  aj)pellant  wan  the  socrotfiry  of  tlie  North 
Metropolitan  Railwiiy  iuul  (^<inril  Co.,  a  corporation 
cieatea  by  statute  and  carrying  on  businesa  under 
the  statats  45  &  46  Yict.  c.  cclxii.  for  thn  pvipOMI 
tiienin  mmtioiMd.  By  that  itatnte  the  ooBpaiiy 
•o^pnrad  til*  uiidcrtaldng  of  fhe  oompony  of  Fro- 
pnetors  of  fbe  Begent's  Canal  which  was  incorporated 
by  statute  52  Geo.  3,  c.  cicv.,  which  statute 
toeethfT  with  the  statute  39  Geo.  3,  c.  Ixvi.  and 
loueaaent  statutes  relating  to  the  canal  remain  in 
M  font  and  apply  to  the  North  Metropolitan 
IWhmy  and  CSanal  Go.  exoept  in  so  far  as  they  are 
hf  the  said  statute  4S  ft  46  viot.  c.  cclxii.  expressed 
to  be  varied  or  repealed. 

At  No.  38,  Gh^ham-street  was  a  wharf  belonging 
to  the  company  and  used  by  them  for  the  purposes  of 
their  said  basincM,  having  been  oonstraoted  by  them 
nndtfr  tbe  above-mentioned  etatnte  of  89  Geo.  3, 
C  Ixvi.  in  1820  upon  land  acquired  for  the  purposes  nf 
the  company  under  that  Act.  The  building  cous- 
pl.iined  of  was  built  upon  a  part  of  the  wharf.  It 
Was  a  wooden  erection  about  sixty  feet  long  with- 
out any  concrete  floor,  and  wae,  in  the  opinion 
of  tbe  TCqModflDt,  daiumm  to  the  public.  It 
WM  oommoHjed  on  liie  TOtb  of  August,  1892,  and 
on  ite  completion  was  on  the  15th  of  Spptembor, 
1892,  let  at  a  rrnt  to  tho  Philanthropic  Firewucd 
Institution,  and  occupied  by  that  institution  as  a 
place  for  chopping  firewood.  Tho  blocks  of  wood  of 
wUoh  ibe  firewood  was  made  were  conveyed  over  the 
oompany'a  eanal  m  baigea  in  tbe  ordinaiT  way  of  tbe 
oompany'e  bnifaien,  an  arrangement  having  been 
made  with  tho  Institution  that  the  canal  only  should 
be  used  for  tho  conveyance  of  the  wood  to  the  build- 
ing. Tbe  company  received  tolls  for  tbe  passage  of 
barges  over  their  canal,  but  was  not  a  carrying  oom- 
panT. 

No  notice  under  section  38  of  the  Metropolitan 
Building  Act,  1855,  of  their  intention  to  erect  tbe 

'  iiMiiig  in  question  was  given  by  tho  company. 

That  section  imposes  upon  tbe  builder  the  duty  of 
living  to  the  disfaict  Bug>eyw  twadwa before  a  bwld- 
mg  u  oommanoed  »  aolios  ia  writing,  stating  tbe 
partieolan  mentioned  in  llie  section,  and  by  section 
41  the  builder  is  made  liable  to  a  penalty  if  he  neglects 
to  ffivf  such  notice.    Section  ti  exempts  from  the 

J-  ratiuii  of  tlie  first  part  of  the  Act  (which  cora- 
|ffues  sections  (3-6Bj  "  the  buildings  belonging  to  any 
flBBfll,  dock,  or  railway  company  and  used  f^  the 
poipqnee  of  soob  camu,  dock,  or  lailwiay  under  the 
proviaioBS  of  any  Act  of  Plailiament.'* 

The  appellant«  contended  bt'foro  the  magistrate 
that  the  building  in  qufastion  was  not  within  the  pro- 
nsions  of  section  38  of  the  Metropolitan  Building  Act, 
Iboo,  but  was  exempted  therefrom  by  section  6.  The 
magiatrate  held  that  the  boilding,  not  being  occupied 
directly  by  the  canal  company  and  not  being  used 
lor  the  purpoaes  of  the  canal  itself,  did  not  come 
within  the  exemption  in  section  6.  and,  then  fon  . 
that  notice  should  have  been  given  under  sections  oS 
and  40  of  the  Act.  He  therefore  convicted  and  fined 
tbe  iqppeUant.  Tbe  question  for  tbe  court  was 
vbetiMT  the  oonviotion  was  right  in  btw. 

('.  Afaiheu't,  for  tho  appellant. — This  building  is 
*xeriipt  from  the  provisions  of  section  38  of  the 
Metropolitttu  Building  Act.  Ittuu.  It  u  "  used  for 
tba  pmpoeH  of  the  ohwI"  ^riOdn.  the  mmOag  of 


section  6.  Although  the  canal  company  do  not  them- 
selves occupy  it,  it  enables  them  to  earn  increased 
tolls  by  means  of  the  carriage  of  the  wood  to  the 
building  along  the  oompony's  canal :  these  tolls  would 
notaoorue  to  tbe  company  if  they  bad  not  erected  tbe 
boilding.  The  object  of  section  38  is  to  inrare  that 
buildings  shall  bo  erected  under  the  supervision  of  a 
competent  architect.  This  company  have  statutory 
tx)wers  to  appoint  their  own  arohitoct  and  enfrineer 
(52  Qeo.  3,  o.  oxov.,  s.  42),  and  the  building  was  erected 
mdiBr  the  supervMon  of  those  officers  and  imder  tbe 
powers  of  the  company,  contained  in  their  special  Aats^ 
of  making  their  wharresmore  commodious  (59  Qeo.  3, 
c.  Ixvi.,  8.  2). 

Uo  cited  .iVor^t  Kent  Railway  Co.  v.  Badtjer,  6 
W.  B.  246,  37  L.  J.  M.  C.  lOe. 

n.  Cnmingham  OltH,  ImT  the  TC^MNldenty  WM  DOt 

culled  upon  to  argue. 

Pollock,  B.  —This  case  raises  a  question  of  some 
importance,  und  wim  very  properly  brought  liefore 
the  court,  but  I  have  no  doubt  that  the  dei.isiou  of 
the  magistrate  was  right.  By  section  38  of  the 
Metrop<mtan  Building  Act,  1855,  notice  is  required 
to  be  given  to  tbe  mniot  nrveyor  beftne  a  bmlding 
is  commenced  or  altered  to  any  important  extent* 
That,  of  course,  is  a  provision  which  is  intended  to 
insure  that  LuildiTips  shall  be  safely  and  i>r'>ji<  rly  built. 
There  are  certain  buildings  to  which  this  provision 
does  not  appljr.  The  object  and  intention  of  tbe  Act 
is  clear.  It  is  that  where  Parliament  baa  assigned 
oert^  areaa  of  land  to  pabHc  companies  for  public 
purposes  those  companies  ought  to  bo  allowed  to  deal 
with  those  areas  for  the  purposes  of  their  Act  and  of 
their  business  without  being  subject  to  the  restrictions 
which  the  Metropolitan  Building  Act  would  impose 
upon  them.  By  seotikm  2  of  w  Geo.  3,  c  Ixvi., 
the  canal  company  were  empoweied  to  make  and 
build  "  quays,  wharves,  warebooRes,  erections,  dieds, 

buildings,  and  oilier  conveniences  adjoining  thereto, 
and  also  such  other  works  as  may  be  necessary  and 
requisite  for  rendering  the  same  commodious  for  the 
use  of  such  locks  and  basins,  and  for  tho  accommoda- 
tion and  convenience  of  jiersons  reeorting  with  barges 
and  other  veesds  thereto."  The  intention  there  is 
not  to  enable  tbe  company  to  act  as  carriers  them- 
selves but  to  give  them  power  to  make  quays  and 
other  conveniences  without  which  their  waterway 
would  be  companitively  useless.  If  we  turn  to  the 
MetropoUten  Building  Act.  1855,  we  find  that  the 
words  nsed  are  almost  correlative,  beoanse  tbe  exemp- 
tion applies  to  "  the  buildings  belonging  to  any  canal 
.  .  .  company  and  used  for  tho  purposes  of  such 
canal." 

In  this  case  the  wood  which  is  chopped  up  in  this 
building  is  carried  to  it  along  the  canal ;  but  it  does 
not  follow  from  that  that  the  Duilding  is  used  for  tbe 
purposes  of  the  canal.    What  often  happens  in  these 

ca«os  is  this  :  tho  land  which  was  originally  acquired 
for  a  wharf  upon  which  to  unload  goods  is  found  to 
be  more  than  is  necessary  for  the  purjioses  of  the 
canal,  and  then  an  advantageous  offer  is  made  to  the 
company  for  the  nee  of  the  land,  and  they  grant  a 
lea.sc  of  it  and  erect  buildings  upon  it  in  order  that  a 
jirofit  may  be  made  in  the  first  instance,  at  all  events 
by  the  lessees,  who  use  tho  land  and  the  buildings 
upon  it  for  their  own  ^urjjoses.  In  the  present  case 
this  philanthropic  Institution  use  the  wharf  and  the 
building  tat  chomnng  wood,  and  tbqr  have  incident- 
ally made  an  ammgement  which  in  eflSect  gives  the 
company  a  monujKjly  m  respect  of  the  carriage  of  the 
wood.  That  being  so,  uUbuugh  the  existence  of  tbe 
biiildiiijr  does  no  doubt  bring  gain  to  tlie  company, 
it  uauuot  be  said  tu  be  "  used  for  the  purposes  of  the 
oud.*'  AMionghinthisoaasthehndnsMflaiTiidoy 
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hy  tiie  Institotion  ia  small,  and  the  increased  value 
which  is  put  upon  tho  womi  aftPi-  it  is  bruu;4:ht  to  t\v 
building  is  not  great,  the  case  is  the  same  as  if  h 
largo  manufactory  had  bflcm  iMlilt  upon  this  wharf 
with  expensive  machhimy  maldng  prodaoti  of  great 
▼alue,  saoh  as  piaaot  or  artistio  pottery ;  in  fhat  oaee 
it  oertainly  ooold  not  be  said  that  the  manufactory 
was  "used  for  the  purposes  of  tho  canal,"  although 
the  ooinii.iiiy  would  inako  a  profit  by  means  of  tlie 
goods  which  pftsaed  along  their  canal.  I  think  that 
tho  magistrate  took  a  correct  view  of  this  case,  and 
that  wo  should  give  judgment  for  the  respondent. 

Kennedy,  J.— I  agree.  I  do  not  think  that  a 
building  upon  the  hwak  of  a  canal  which  ii  nMd  for 
purposes  of  manoiaotore  is  used  for  tiw  pnvpoMS  of 
the  canal  company's  bnsiness  simply  beoanse  matoriab 

will  certainly  or  probably  Vh;  cArned  tO  tho  muniiiM- 
tory  along  the  company 'a  canal. 

Jndffmmt/brtAerupmitiit. 

Soliciton  lor  die  appsUant,  BoUam,  Son,  Coward^ 
d-  JlawkeJtjf. 

Sdioitos  for  the  respondent,  IF.  A,  Bbsdand, 
■oliottor  to  the  Laadon  Oooiily  OoiuuiL 


]Ianiha2. 


Fioh.  Dir.  &  Adm.  Div.  I 
Admiralty.  / 

*'Ths  AziHS  H6xjai."  (a.) 

Charier -parti/ — Drmurragf  —  Sln'h:  clause  —  Strilce  of 
labourers  preventing  diKliarye  of  all  lighter*  avaiUMe 
for  lighteragt  oftargo* 

The  plaintiffi'  ship  teas  chartered  to  carry  a  canjo  of 
timlirr  to  Sharpneaa  and  there  deliver  the  mine  under  a 
charter- jxirti/  by  which  it  uras  provided  that  the  cargo 
should  be  discharged  with  the  cuit^mmry  steamer  discharge 
of  the  port,  any  time  tost  by  renixni  uf  strikes,  lock-outs,  or 
cmbmitioiu  ^  ttwr&mea,  whether  partial  or  general,  not 
to  eount  as  part  of  the  aforesaid  discharging  time,  and 
that  if,  throuijh  any  default  'f  (he  rm  rchaiid  vr  ch'trterer/i, 
who  were  to  observe  the  naual  custom  of  the  wood  trade, 
the  vessel  be  longer  detaineil,  demurrage  to  be  paid  at  the 
rate  qf  Jivepence  per  gross  register  ton  per  like  day,  and 
TOO  rata  per  Aoar  for  any  part  of  the  last  of  stieh  days. 
Tkg  V9ml  arrived  at  Sharpness,  which  is  within  the  port 
of  Oloucetter,  at  a  time  when  there  teas  a  strike  in  the 
}»'ri  'if  Gloucester  amongst  the  labourers  in  the  shipping 
trade,  and  owing  to  the  continuance  of  -such  strike  all 
the  timber  lighters  which  tWMtU  Menoise  have  been 
avaiiabk  to  take  oh  board  the  eargo  and  take  it  up  the 
eanal  to  OhuouUr  were  detained  ai  Obmeeeter  wUK  the 

loads  of  timber  they  had  I<t.it  tali  n  up  the  rannl  siill  laden 
on  boctrd  them,  so  that  ui'tiiinf]  ronh'  /luiy  h>iu  done  to 
discharge  the  plaintiffi  ■■'Uip  vutil  (he  strikf  had  come  to 
an  end.  After  the  strike  laid  come  to  an  end  the  dis- 
diarge  of  the  plaintiffs'  ship  duly  commenced,  and  was 
cnnptUed  with  all  reaeonahh  d'  ■fjKitch,  eaee^  on  one  day, 
when  the  discharge  was  df  layi-d  by  matters  tearing  no 
reference  tfi-  ,  ^  77«  plaintiffs,  as  the  ottw  rt  '/ 
the  ship,  iimtiditt'l  tin  action  in  'i  county  court  haviu't 
admiralty  jurisdiction  against  the  charterers  to  rtconr 
for  over  Jive  days'  demurrage  for  the  alleged  detention  of 
lAe  $hip  at  Sharpness ;  hut  the  county  court  Judge,  tei$tg 
of  opinion  that  the  strike  clause  in  the  charter-party 
operated  to  free  the  defendants  from  liability  for  de- 
viiirraije  during  the  coutiiiiuuice  of  the  ftrikr  above 
iii'  Ktioncd,  gave  (he  phtiutiffs  judgment  for  demurrage 
only  in  respect  of  the  day  the  delay  on  which  had  koduo 
relation  to  the  strike.    The  d^eniaute  appealed. 

(a.)  Beported  by  0.  F.  Jemmett,  Bsq., 

Law. 


Held,  on  apjteal,  thot,  as  fonr  dtuja  and  twnty4\co 
hours  out  <>f  thf  cndrr  niim^ier  of  <laii^  mid  hours  in 
respect  of  which  the  plaintiffs  had  claimed  dtnuov^t 
had  been  l<'«t  by  the  strik-e,  the  judgment  if  the  emrt 

bilow  was  ri(jht,  and  mint  he  afftrmtd. 

This  was  an  appeal  from  a  county  court  having 
admiralty  jurisdiction. 

By  the  deoiee  appealed  from  the  jodge  of  the  oonty 
coart  of  CHamorgaashira,  holdan  at  Chndifl;  hsd,  in 
an  action  arising  out  of  aa  agnemcnt  moilc  in  rela- 
tion to  the  use  or  hire  of  the  steamship  Alnt  UUn.', 
and  in  rolatinii  to  the  c. image  of  goods  therein,  an'l 
in  which  action  Messrs.  Kine  Brothers,  theowaoi  of 
I'he  Alne  Holme,  were  pbfaltiffii,  and  chusisd 
£127  ds.  lid.  damages  by  my  of  demnmg^  sad 
Messrs.  Thomas  Adams  ft  Sons,  tha  eharteren  of  tiie 
said  vessel,  were  defendants,  glfSD  judgment  in 
favour  of  the  plaintiffs  for  £22  5s.  lOd.,  with  oost*. 
that  is,  for  one  day's  demurrage  and  costs  ordered  io 
be  paid  under  the  judgment  as  due  to  the  plaintiff* 
as  damages  to  which  they  were  entitled  under  a  , 
charter-party  of  The  Alne  Holme,  ent^ed  into 
between  the  p]ainti&  and  the  defendaats  on  the  15lh 
of  July,  is;k),  and  ia  sriiidi  were  the  following  ante* 
rial  provisions : — 

"It  is  this  day mntnallT agned  between  Meson. 
Hine  Brothers,  owners  of  the  ....  steaoiahiD 
.   .   .   Alne  Holme    .   .   .   and  ISioinas  AdaaM  ft 
Sons,  of  Birmingham  and  Gloucester,  merehants, 
that  the  said  ship   .    .    .   shall  proceed  to  Tornea 
■    .    .   and  there  load   ...    a  full  :uid  complete 
cargo    ...    to  consist  of  dtiais  battens,  and  not 
exceeding  one-fourth  of  cargo  loaded   .   .   .  and 
heiag  so  loaded  shall  thoewiui  prooeed  to  Shsmiwii 
(theaoe  to  snoh  doek  aad  berth  as  may  be  orderm  by 
the  ohaiiererB  or  their  agents  after  receiving  nori<.v 
of  arrirsl)    .    .    .    and  deliver  the  saiaf'  always 
afl  oat.    .    .    .    Cargo  to  be  loaded  and  discluirgHil 
with  the  customary  steamer  despatch  of  the  port  and 
in  the  ordinary  working  hoora  thenof.  VsmI  to 
work  at  night  if  required  by   .    .    .   reoeifsn  of 
cargo.   Sundays,  general  holidays.  Bank  hoKdsTS, 
any  time  lost  by  reason  of  strikes,  lock  outs,  conibi- 
natious  of  workmen — ^whether  partial  or  genenil— 
not  to  count  as  part  of  tho  aforesaid    .    .    .  'dis- 
charging time.    If  through  any  fault  of  the  our- 
chants  or  oharterera  the  vessel  be  longer  dchysd, 
demurrage  to  be  paid  at  the  rate  of  od.  per  graH 
register  ton  per  like  day,  and  pro  rata  per  hoor  far 
any  part  of  the  last  of  such   liys.    .    .    .  Th- 
usual  custom  of  the  wood  trade  of  each  port  is  to  be 
observed  by  eabh  party  ia  oases  where  aot  spasisUy 
ennrasBed." 

The  defeadaats  ia  tiie  court  bdow  appealed  to  tliis 

court  on  the  ground  that  the  above-mentioned  decree 
was  against  the  evidence,  and  was  wrong  in  law,  the 
judgeof  thecoitrt  below  havinfj  given  judf^ui^'iit  foroni} 
one  day's  demurrage,  whereas  they  contended  that  he 
ought  to  have  given  judgment  for  the  full  amount  of 
the  plaintiffs'  claim  for  five  days  aod  twenty*twu  , 
hours*  demurrage,  the  vessel  having  been  delayed  for 

four  days  and  twenty-tWO  hoOTSby  rtvtson  of  th»?n' 
Ix  iug  for  that  time  after  her  eirival  at  Sharpness  m> 
lighters  in  attendance  OQ  hflVia  whiohher  OBIgoeOoU  j 

have  been  discharged. 

March  7. — The  appeal  was  now  hoard  before  a 
divisional  court  of  tne  Adminl^  DiTinoB  (Jemw,  I 
P.,  and  Barnes,  J.). 

Brynmor  Jones,  Q.C.,  and  ffolman,  for  the  »ppd* 
lants. 

Alpinattt  Q.C.,  and  BatteHt  lor  the  respondents. 

Cur.  adv.  vult. 
March  22.— Babvxs,  J.,  delisted  the  ioOomiag 
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judgment  on  bohalf  of  Jkine,  P.,  and  himself:— 
V.iit  is  an  appenl  froiu  the  dtnnsion  of  his  Honour  Jiidfji! 
Uven,  the  judge  of  the  GUmoirgaiubire  County 
Oovt,  bolden  at  CordUF,  in  an  action  brouf^t  by  the 
oners  of  the  steamship  Aliie  IMme,  a  vessel  of  1,070 
was  gross  register,  against  the  charterers  of  that 
T?ss*l  to  recover  £127  .3s.  lid.  for  five  days,  twenty- 
t»o  hours'  demurrage  at  the  rate  of  £'22  oi.  lOd.  per 
d>y  for  the  allied  detention  of  the  vessel  at  Shiirp- 
wss.  The  ooiu^  ooort Jad«e  gave  judgment  for  the 
pkintiSli  for  £22  5«.  lOd.,  l£at  is,  for  cmly  one  day's 
ifmnrrago  with  costs.    TLo  appellants  contend  that 
tbey  are  entitled  to  judgment  for  the  whole  five 
dajs  claimed.    The  claim  in  this  case  aHiH«*s  under  a 
dMiter-pady  dated  the  16th  of  July,  1890,  made 
bttwMn  the  pkintiA  and  the  defend  tot*  for  the 
oarrifigp  of  a  cargo  of  timber  by  T/ii-  Alur  ilulmr  from 
T'lrnt-ii  in  Finlind  to  Sharpness.    The  l»^arued  county 
(.v(irt  judge,  upon  au  intimatiuu  from  us  th-it  it  would 
tsuki  ua  li  he  would  furnish  us  with  a  copy  of  his 
judgment,  has  been  good  enough  to  send  us  a  copy 
thereof,  from  which  it  appears  that  he  fiUind  that  Tltr 
Alht  Hill  me  arrived  at  fiharpiit  -ss  on  Wednesday,  the 
1  ith  of  August  at  10  a.m.  ;  that  the  discharge  of  the 
cargo  began  on  Saturday,  the  ItJth  of  August,  and 
was  finished  on  Tuesday,  the  26th  of  Augosfe;  that 
at  the  time  when  the  vessel  arrived  at  Sharpness 
thstte  was  a  strike  in  the  port  of  G)ouo<>ster  amongst 
the  labourers  in  the  shipping  trade,  which  strike  had 
been  in  existence  for  soverui  weeks ;  that  the  strike 
■auue  to  an  end  OB  tlie  ereniiig  of  the  15th  of  August, 
and  the  men  began  woik  on  the  fallowing  morning ; 
that  the  onstomary  mode  of  discharging  timber 
v(-!Wf  Is  at  Sli  iq  iir'^s  is  to  discharge  thrui  into  timber 
iiBht»*r8,  \>y  which  the  timbi'r  is  taken  up  the  canal  to 
(i(ouc<  »t<-r  ;  and  that  by  reason  of  the  long  contino- 
utoe  of  the  strike  of  the  labourers  whose  business  it 
Mas  to  disebar^  the  loaded  lighten  all  the  timber 
ightf-rs  wi  ri'  ut  Gloucester  loaded  with  timber,  and 
he  consif^ii' <s  tould  not  get  them  unloaded  there; 
hut  iicc<irdiiig  to  tiio  cu.sttjmury  st^-aiuer  discharge 
he  veasel  could  have  b<x;n  di.schargod  but  for  the 
trike  in  four  and  a  half  days;  that  nothing  could 
are  been  done  as  to  dischaigiug  the  vessel  until  the 
trike  hu.d  come  to  an  end  :  and  that  after  the  strike 
ad  couie  to  an  end  the  di  f'  Tiilaut,';,  except  on  ono 
my,  that  is  on  the  2()lh  of  August,  did  all  that  could 
aTe    been   reasonably  expected  to  discharge  the 
esael.     He  aL»o  found  that  oocasionally  timber 
•esf^  were  discharged  at  Sharpness  on  to  the  bank, 
id   their  cirpro  then  taken  away  by  rail*  ay,  but 
ittt  this  is  only  done  wh<  u  the  vessel  so  disdiarginf^ 
iS  a  quay  berth;  that  no  quaybertlk  was  available 
•r  th«  Teseel ;  and  that  she  was  moored  tu  a  buoy  in 
>e  dock,  with  her  stem  to  the  qnay  wall  at  one  end 
the  dock  in  a  place  betwet  ii  t!i'-  dork  entrance 
id   I*   fJTraving  dock,  which    was  unfitted  for  the 
lefaarge  of  ciirgo,  and  at  which   the  discharge 
CHjrgo  is  never  allowed  and  could  not  be  mode, 
e  fljflo  held  on  the  evidenoe  that  GH)ar]mess  is 
thin   the  port  of  Gloucester,  and  on  this  point 
'erred  to  Nielten  v.   ]\\tit,  11  Q.  B.  D.  olO.  33 
.   R.   Dig.  I'jy.    With  refen  nco  to  the  suggestion 
\t  tbe  cargo  might  have  been  discharged  where 
9  TCI— ril  lay,  or  rafted,  he  obsarmsd  that  the  plaintiffs 
Yf  no  evidence  that  the  •qgfssted  mode  of  dis- 
ir^c  on  thebankcouldbavebeenfollowed,  or  would 

we  ullowed,  and  that  the  defendants'  <'%-i<lence 

jjg|ie<l  hiiu  that  this  was  not  a  customary  mode  of 
cbstfcpe,  and  that  it  would  not  have  been  allowed  in 
B  eaae  by  the  dock  authorities;  and  that  n> 
:Ieiioe  was  given  that  nfting  was  a  onstomary 
<ie  of  fli.schiirging  timber  vessels  at  this  jKjrt,  or 
X  i't  could  have  been  done  with  this  cargo.  It  is 
y0  notioad  thftt  one  witness  said  the  cargo  would 


have  been  spoilt  by  rafting,  and  that  he  had  n«ver 
known  such  a  cargo  to  have  been  rafted. 

We  see  no  reason  to  take  u  diflercut  view  of  the 
facts  from  that  adopted  by  the  learned  oonnty  ooort 
judge,  who  had  the  witnesses  before  him. 

Trae  main  point  urged  by  Mr.  Brynmor  Jones,  who 
argued  very  ably  for  thn  a]i]Hll,ints,  was  that,  even  if 
the  facta  were  taken  as  above  statwl,  the  coae  fell 
within  the  decisions  of  Kaii  v.  Field,  S  Q,  B.  D.  594, 
30  W.  £.  IMg.  102 :  31  W.  B.  332,  10  Q.  B.  D.  241. 
sad  Oravi  v.  Onverdale,  f<  Q.  B.  D.  <IOO«  90  W.  B.  Dig. 
191  ;  1 1  Q.  B,  D.  543,  31  W.  R.  Dig.  117  ;  -52  W.  U.  S81. 
y  App.  Cas.  470,  and  that  us  the  strike  only  prevented 
lighters  from  being  discharged  at  filoucestcr,  it  did 
not]jxevent  the  discharge  of  the  ship  at  Shafpoflss 
witbm  tiie  meaning  of  the  charter-party.  On  the 
other  hand.  Mr  .Vspinall,  for  the  resitondents,  argued 
that  the  ca.sii  wtui  one  uf  a  similar  nature  to  that  of 
Hudson  V.  Ede,  15  W.  B.  1.111,  16  /».  940 ;  L.  B.  2 
Q.  B.  5ti(i.  -iJb.  412. 

It  is  unnecessary  to  discuss  at  any  length  the  distinc- 
tion between  the  two  fonner  i^a.sen  and  the  latter,  be- 
cause that  has  been  fully  done  in  the  judgments  of  the 
Court  of  Apjii-'d.  wLo  reversed  the  deci-sion  of 
Pollock,  B.,  uud  also  in  the  judgment  delivered  in 
the  House  of  Lords  in  Grant  v.  Coverdate.  It  is 
Buffioient  to  note  that  in  the  two  fonner  esses  tbe 
place  of  loading  was  the  East  Bnte  Doek.  and  that 
there  were  several  distinct  modes  of  loading,  one  of 
which  was  intf-rrujited  by  frost,  and  thus  affected  the 
particular  charterer,  but  would  not  have  affected 
most  of  the  shippers  who  used  the  E  ist  Bute  Bodu, 
wheraas  in  the  latter  ease  the  onl\  \va.>  in  wfaioh 
cargo  could  have  been  brought  to  the  vessel  was 
interrupted  l)y  ic><.  The  late  Kelly,  C.B.,  in 
delivering  judgment  in  HudLum  v.  Kde,  said :  "  My 
brother  Willes  has  observed,  and  we  agree  with  him 
in  opinion,  that  whenever  there  was  no  'aooeis  to  ^e 
ship  by  reason  of  ieo  from  at»y  one  of  the  storing 
places  from  which  nu  rchandise  was  conveyed  direct 
to  the  ship,  the  exception  in  the  charter-party  would 
apply."  And  Lord  Selbome's  judgment  in  Grant  v. 
Vorerdale  has  the  following  pesssge: — "  The  case  of 
Hudsm  V.  Edf  was  referred  to.  I  understand  that 
case  as  proceeding  upon  the  same  principles,  but  as 
containing  uti  admission  of  this  distinction,  that 
where  there  is  iu  a  proved  state  of  facts  au  inevit- 
able necessity  that  something  should  be  done  in  Oldsr 
that  there  should  be  a  loaung  at  the  plaoe 
upon,  as,  for  instance,  that  the  goods  fhoiua  be 
brouf?ht  down  part  of  a  river  from  the  only  place 
from  which  they  can  be  brought,  oven  though  that 
place  is  a  oonsiderabie  distance  off,  yet  it  being  prac- 
tically, aoooiding  to  known  mercantile  usage,  the 
only  plaoe  to  which  they  can  be  brought  to  be 

loaded,  the  parties  must  bo  held  to  have  contem- 
plate that  the  gooils  should  bo  loaded  from  that 
place  in  the  usual  manner  unless  there  was  an  un- 
avoidable impediment." 

In  the  present  osss  the  only  onstomary  mode  of  £s- 
charge  of  such  a  cargo  as  that  of  The  Alue  Holme  was 
by  lighters,  in  which  the  timber  is  lightered  to 
Gloucester,  and  it  is  clear  to  us  that  the  parties  con- 
templated that  the  discharge  should  t^iku  place  in 
that  manner ;  and,  in  fact,  it  was  the  only  possible 
way  in  which  it  could  be  done.  There  is  no  auestaoa 
that  the  discharge  in  this  manner  was  delayed  by  the 
strike,  and  for  this  dil  iy  the  charterers,  in  our 
opinion,  are  not  responsible.  It  was  urged  upon  us 
that  the  vessel  might  have  been  sooner  discharged  at 
Shatpneas;  but  this  could  only  have  been  done,  if  at 
all,  m  one  of  foor  ways — flnt,  by  lighters,  which, 
under  the  circumstances,  was  impossible,  owing  to 
the  strike ;  secondly,  by  rafting,  but  this,  if  possible, 
was  not  ft  omtonuoymode  of  disohMgiag  »  oaigOi 
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and  would  have  spoilt  the  cargo ;  thirdly,  it  wm  said 
it  mi^t  hare  boon  put  ashore,  but  this  again  was 
not  oostomary,  and  could  not  havo  been  done ;  and, 
fi>urtbly,  that  tho  vessel  mifjht  havo  dischai-fj.'J  nt  n 
quay  at  Shjirinu  ss,  but  the  charter  provided  that  sli- 
abould  be  <Iisi  harg^d  at  a  dock  and  berth  aa  might  )><■ 
ordflred  by  the  obaitarani  or  by  tb«ar  agenta,  after 
reoeiTinfr  notioe  of  anind,  or  m>  near  tbfi>«to  aa  ibe 

might  safely  pnt,  and,  if  ordt'r<'<l  to  a  quay,  there  was 
no  quay  berth  available,  and  the  vessel  could  not 
have  got  to  the  quay  probably  without  longer  delay 
Uiau  ahe  experienced,  according  to  the  evidence ;  and 
diaahaige  of  timber  on  to  the  quay  was  not  ft  ens* 
tomiaiy  mode  of  diadhacge.  In  truth,  it  was  never 
oontomplatad  lliat  the  nioold  dUnbtog*  tt  a  quay 
Ix-rtli,  iind  the  discharge  into  Iight4>r8  WAS  fho  modo 
of  discharge  accepted  by  both  parties. 

Applying  the  principles  of  the  cases  eited  to  the 
present  oase,  we  are  of  opinion  that  the  lo«s  of  time 
waa  GHiUMd  hy  the  strike  within  the  meaiifaig  of  tho 
charter-party,  and  that  the  charterers  are  excused. 

A  farther  point  was  made  for  the  defendants  that 
the  clause  in  this  charter-party,  "  to  bo  discharged 
with  the  customary  steamer  dispatch  of  the  port," 
was  substantially  the  same  as  that  in  the  case  of 
VattUoaU  tiUamthip  Co.  t.  iTen^psey,  40  W.  B.  533, 
[1692]  1  Q.  B.  D.  834.  la  thftt  caae  the  charter- 
party  provided  that  the  cargo  was  "  to  bo  dis- 
chargea  with  all  despatch  as  customary,  and  ten 
days  on  demurrage,  over  mid  above  the  said  laying 
days,  at  6d.  per  net.  register  ton  per  day."  By  the 
custom  of  the  port  of  discharge  a  dock  company 
undertook  tho  work  of  discharging  cargo,  and  by 
reaaon  of  a  atriko  of  dock  labourers  the  &eha>go  oif 
the  cargo  was  delayed.  It  was  held  that  the  effect  of 
the  charter-party  was  not  to  fix  any  definite  time 
within  which  tho  cjirgo  must  h<'  dis(  tuir^i  il,  but  to 
provide  that  it  should  be  discharged  with  all  reason- 
able deHWtBh,  having  r^gtud  tO  VM  Oitoamstanocs  and 
themaimar  of  disohMgingoaicooiialoiiiarj  (0  the  port 
ol  diidhaTfte;  and,  therefore,  that,  the  diarteren  were 
not  liable  to  the  shijtownerH  in  resjioct  of  flie  delay 
which  occurred  in  discharp^iiip  tlu-  curgu.  Tlie  language 
in  the  chartfr,  m  thi-  jin  sent  case,  is  slightly  different 
from  that  in  tlie  ch  arter  in  the  case  just  referred  to, 
■od  the  latter  charter  had  uu  strike  clause.  The 
Maafair  of  the  Bolls  and  liopesi  LJT.,  both  point  out 
that  in  tiie  caae  before  them  lihe  dock  company  did  both 
tho  shipowners'  and  charterers*  work,  though  it  is 
suggested  that  it  would  have  made  no  difference  had 
it  been  otherwise.  As,  however,  there  is  a  strike 
clause  ill  the  present  case,  it  is  unnecessary  to  give 
any  decision  as  to  wliat  would  bam  bean  the  oaaelMd 
it  been  omitted. 

The  plaintiffii  further  alleged  that  after  tho  strike 
was  over  tho  defendants  ought  to  have  sent  more 
bghtors  to  the  vessel  than  they  did ;  but  the  ju(jgo 
has  found,  as  a  fact,  that  after  the  strike  had  come  to 
an  end  they  did  all  that  they  could  reasonably  have 
been  eoqpeoted  to  do  to  dischaige  tho  Teasel,  except  on 
one  day,  the  20th,  and  there  is  nothing  to  ihow  that 
ho  has  improperly  found  this  fact. 

The  appeal  awt,  th«Nloi«»  be  diwiiieed  with 
costs. 

Counsel  for  the  leepoi^ents  invited  us  to  allow  him 
to  pwMeonto  a  aroei  *I*P— ^  agdnat  the  judgment  for 
one  day*!  demnrrage ;  lint  as  the  only  gnrand  upon 

which  he  cnuM  question  tho  judgnu-nt  on  this  jiuint 
Was  a<lniitt»-(l  by  him  to  depend  upon  a  question  of 
fact,  and  the  amount  was  under  i'oO,  no  appeal 
against  the  judgment  lies  iu  favour  of  tho  defendants. 
It  was  said,  however,  that  aa  the  plaintifii  had  chosen 
to  bring  the  caae  before  the  court,  tint  oourt  had 
power,  upon  the  plaintiffs'  appeal,  to  alter  the  judg- 
ment adviene^  to  the  plainlmii.    No  autboiity  was 


Pbivt  Oouwau 


(■ite<i  for  any  such  proposition,  and.  as  tins  oonrt  kts 

only  an  appellato  jurisdiction,  the  only  question 
b^'foro  it  is  whether  or  not  the  plaintiffs'  api>eal  is  to 
Huerri'.l  nr  f  iil,  hihI  we  do  not  eoiiitiiier  that  we  can 
'  iitertain  what  is  really  a  cross-appeal  by  the 
ih  ftindanta,  when  they  have  no  tight  to  originate  an 

appeal . 

Solicitors  for  the  plaintiffih  Downimj,  Uolman  <i-  C'o. 
SoUdton  for  the  defandante»  Tkomtyav/l  *  Wmk, 


llctbfi  Council. 

Feb.  17. 

HUKTIHOTOV  V.  ATTBIIX.  (a.) 

(On  aj'jHxil  from  the  Supreme  Oourt  of  ApptdL  far 

Oniiirio.) 

International  law — Penal  and  privaie  adieme^Foni§» 
judgment. 

No  priicerdiiig  which  has  fur  it*  nhjtrt  tht  en/ifrcrmrnt 
by  the  State  of  ptmiekment  for  brtaclies  of  its  lawt  u-ill 
be  enforced  by  a  fi/retgn  tribunal  wheu  the  jxiutltia 
attached  to  thiem  are  reeoveraMe  at  the  inekuue  of  the 
State,  or  of  a  member  of  the  ptMie  as  a  common  informer; 
but  it  is  otherwiir  irhrrf  an  indiriiht'il  as  such  hu  n 
rerwdy  frr  an  infraction  uf  tht  mnuicifHil  law.  It  it, 
moreover,  the  dutti  <f  the  trihuiial,  when  a  penollglf 
tht$  nature  it  tought  to  be  en/broed  through  Ui  ieirw 
mentality,  to  decide  whether  the  fktreign  judgment  ivUci 
imposes  the  fine  or  other  obligatioti  is  or  is  not  fimi  in 
the  setue  f(f  international  law  above  stated. 

This  waa  an  appeal  fh)m  the  Snpreme  CSoart  of 

Appeal  for  Ontario,  dismissing  the  appellant's  action. 
The  various  sections  considered  of  the  Act  of  the 
New  York  State  Laws.  1875,  c.  (ill,  the  facts,  andth.- 
whole  course  of  the  proceedings  will  be  found  stated 
in  their  lordaUpif  jnofoient. 

Sir  II.  Dairey^  Q,C„  FUiug^  Q»(ht  and  Aflar^  for 

the  appellant. 

Sir  II,  Webster,  Q.C.,  Oore,  and  Ask  with,  for  the  re- 
spondent. 

The  judgment  ol  their  kwdihipa  (Lord  Hn- 
scirEi.L.  L.C.,  Locd  Waiiov,  Iloid  Bbamviu, 
Lord  flniiiiocsB.  Lotd  MoBEU,  Lord  Sbavd)  wm 

delivereil  by 

Lord  Wat<^on.— The  appellant,  in  Juno,  1880.  be- 
came a  creditor  for  money  lent  t^)  the  liockawsy 
Beach  Imjirovemont  Co.  (Limited],  which  car- 
ried on  business  in  the  State  of  New  York,  being 
incorporated  pnrsnaat  to  chapter  611  of  the  State 
Laws  of  1875.  Seorion  21  of  the  Aet  prorUee  that 
"  if  any  certiflcato  or  report  made,  or  public  notice 
given,  by  tho  officers  of  any  such  corporation,  shall 
he  false  in  any  material  ropresontation.  all  the  officer? 
who  shall  have  signed  the  same  shall  be  jointly  aod 
severally  liable  for  all  the  debts  of  the  ooipoialinn 
contracted  while  they  an  offioeis  thereof." 

The  respondent  waa,  in  June,  1880.  a  dlreetor, 
a!jd  in  that  capacity  an  officer  of  the  oonipmr 
within  the  meaning  of  tho  statute.  On  the  ;50th 
of  that  month  ho,  along  with  other  officers  of 
the  company,  signed  and  verified  on  oath,  a* 
prescribed  by  aeoUon  37,  a  certiflcato  setting  fortii 
that  the  whole  o^tal  atook  had,  at  its  date,  bssn 
paid  up  in  cash. 

(a.)  Iteported  by  CuARLEa  H.  Gkaftok,  l^sq.,  Bar- 
rister  at  Law. 
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In  the  year  1883  the  Mi|»eU«at  isttituted  *  tmt 
igaut  tiie  retpondent  berore  the  8opi«m«  Oovrt  of 
Xew  York  State  for  tho  unpaid  bfilanco  of  h'\s  loan  to 
the  compiuiy.  allo^np  that  tbo  certificatM  contained 
rejirrs-  iit-itioiis  which  were  material  and  ftilso,  and 
tiut  tht>  rf8]>oiidi'iit  had  incurred  penonal  responai - 
Uity  for  tLe  debt  as  provided  by  section  21.  The 
ntpondeot  defended  the  action,  but,  a  verdict  having 
beat  found  against  him,  the  court,  on  the  Idth  of 
Jtmf.  l  criiVR  tinal  judgiuont,  orderin)|f  him  to  pay 
U)  the  appellant  the  8uiu  of  100,240  dollars. 

Having  failed  to  recover  payment  the  appellant,  in 
Septenber,  1886.  brooght  an  aiotion  npon  hi*  deoee 
■  the  Conunon  Pleu  Diviiion  of  the  EBgh  Oonrt  of 
Justice  for  the  Province  of  Ontario,  where  the  re- 
spaadent  r«flided.  The  only  plea  8tiit>-<l  in  defence 
WH  to  the  effect  that  tlio  jmigin-'tit  s;i«  ii  on  was  for 
a  penalty  inflicted  by  tlu-  municipal  law  vi  Xew  York ; 
Hid  that  the  action  being  one  of  a  penal  character 
oogbt  not  to  be  entertained  hy  ihe  oourte  of  a  f  oc«ig& 


Strec-t,  J.,  who  tried  tho  cii.*e,  b^'irij;  of  opinion 
thkt  the  »  nactiiH'Kts  of  st>ctiou  21  were  strictly  puni- 
tive and  not  remt'dial,  dismissed  the  action  with  cxMts. 
The  judges  of  the  Appeal  Court  were  equally 
iivided  in  opinion,  the  result  being  that  the  appeal 
taken  from  his  deoison  waa  diemuaed.  The  Chief 
Jostiee  (Hagarty)  and  Oder,  J.,  were  of  opinion  that 
the  statutory  remedy  given  to  the  appellant,  as  a 
<n-ditor  of  'he  company,  being  civil  only,  and 
not  enforceable  by  the  State  or  by  the  public, 
was  not  a  penal  matter  in  the  sense  of  inter- 
national law.  Burton,  J.,  waa  of  the  same 
mniaii,  but  held  himself  precluded  from  giving 
cleet  to  it  for  reasons  which  he  thus  explains : 
"The  courts  of  the  Shtt.  of  Xew  York  have  placed 
sn  interpretation  upon  this  i>articular  statute  in  which 
I  ihoola  not  have  agreed,  but  those  decisions  are  the 
am  of  the  State  of  New  York,  and  with  that  we  are 
Ming.  I  am  of  opinioQt  therefore,  that  on  that  nn- 
dispatc-d  expert  testimony  this  is  a  p»>Tuil  statue  there, 
ladthe  jtidgnjont  obt^iined  tipon  itcamiot  \ni  enforcetl 
-Tt."  In  till'  '  niichmiim  thus  stated  Machfunan,  J., 
»pretaed  his  com'urrcnce.  But  the  learned  judge, 
in  thai  l!an>ect  agreeing  with  the  court  of  first 
instanee  and  differing  from  the  other  raembera  of  the 
fWt  of  Appeal,  hdd  that  the  enaotmeot  was  in 

<^tMlf  ndOQOtedly  pt-nal,  inasinncli  as  if  ^VM^^  "  ji;issi>d 
10  the  public  interest,  providing  a  |iiiiiisiimi'iit  for  an 
cff-rici  ,"  an<l  that  "it  makes  no  difference  tliat  what 
:t  (>xact8  frum  the  offender  is  given  to  persona  who 
oldlaary  creditors  of  a  oo«Dpaii]r  in  payment  of 
tbtimipaotive  debta." 
Thdr  ic»«hhipfl  cannot  aaseot  to  the  proposition  that, 

X  r  nsidt  ring  whether  thi'  present  action  was  penal 
'J^  »iieh  sens«'  as  to  oust  their  jurisdiction,  the  courts 
'intario  were  bound  to  jiay  absolute  deference  to 
Kij  interpretation  which  might  have  been  put  upon 
tii<:  Htatato  of  1875  in  the  State  of  Xew  York.  They 
ikad  to  conetme  and  apply  an  international  rule, 
Vkichis  a  matter  of  law  entirely  within  the  cognizance 
of  th-  forei;,'!!  r.  .iirt  whose  jurisdiction  is  invoki  .l, 
Jviicial  decisions  in  the  State  where  the  caus*-  of 
■ction  iLToae  are  not  precedents  which  must  be 
*»i]owfd,  although  the  reasoning  apon  which  thqr  are 
moat  always  receive  oanful  oonnderatioD, 
may  be  conclusive.  Tho  court  appealed  to  must 
uine  for  itnelf,  in  the  first  placo,  the  substance 
rf  t}  ■  right  sought  ti)  be  f'iifort'e<f ;  and.  in  the  second 
pi  whether  its  enforcement  w^ould,  either  dirwtly 
w  ifiihrectly,  involve  the  execution  of  the  penal  law  of 
either  State.  Were  an^  other  prindple  to  guide  it* 
a  oonrt  might  find  itoeff  in  the  poeition  of 
ig  effect  in  onft  ca-(o  :ind  denying  effect  in  aiiotluT, 
luiu  of  the  same  character,  in  consequence  of  the 


oansee  of  aotaon  having  ariaen  in  diffennt  oonntries ; 
or  in  tiie  predioament  of  being  oonstraiiisd  to  give 
effect  to  law*  irideh  wore,  in  its  own  jndgOMBt,  itriotlj 

penal. 

The  general  law  upon  this  point  has  been  correctly 
stated  by  Stoiy,  J.,  m  his  Conflict  of  Laws  and  by 
other  text  writen;  but  their  lordships  do  not  thiak 
it  necessary  to  quote  from  theee  authorities  in  wrpJana- 

tion  of  the  reasons  which  have  induced  courts  of 
justice  to  di  <  lini'  jiirisdicti'in  in  suits  somewhat  loosely 
described  as  penal,  when  tlioso  liavo  their  origin  in  a 
foreign  country.  The  rule  has  its  foundation  in  tiio 
weU-rcoogniied  principle  that  orimes,  including  in 
that  term  all  bivachee  of  pabUo  law  ponishabw  by 
pecuniary  mulct  or  otherwise,  at  the  instance  of  the 
State  Government,  or  of  someone  repn^eiiting  the 
jjublic,  are  local  in  this  sense,  that  they  are  only 
cognizable  and  punishable  in  the  country  when-  they 
were  conimitt4!d.  Accordingly  no  proceeding,  even 
in  the  shape  of  a  dvil  suit,  which  has  for  its  object 
the  enforoament  by  the  State,  whether  directly  or 
indirectly,  of  panisikment  imposed  for  such  breiichoi 
by  the  ItJ-  /on,  ought  to  be  admitted  in  the  courts  of 
any  other  country. 

Their  lordships  have  already  indicated  that,  in  their 
opinion,  the  phrase  "  penal  actions,"  which  is  so  fre- 
quently used  to  designate  that  class  of  actions  whioh, 
by  the  law  of  nations,  are  exdadvely  assigned  tothlir 
domestic /(>r(/m,  does  not  afford  an  accunite  definition. 
In  its  ordmary  acceptation  the  word  "penal"  may 
embrace  penaties  for  infractions  of  general  law 
whioh  do  not  constitute  offences  against  the  State ; 
it  may  for  many  legal  purposes  m  applied  with 
perfect  propriety  to  penalties  created  by  contract; 
and  it  therefore,  when  taken  by  itself,  falls  to  mark 
that  distinction  between  rivil  ri-jlits  and  erimiiiid 
wrongs  which  is  tbe  very  t'sjicuce  of  the  international 
rule.  The  phrase  was  nsod  by  Lord  Loughborough 
and  Buller,  J.,  in  a  well-known  case  {FollioU  t. 
O./flen,  1  H.  B.,  at  p.  135,  and  Offdm  t.  FoUUM,  3  T.  B. 
I'M),  and  also  by  Marshall,  C.J.,  who  in  The  Antflnpe, 
10  Wheaton,  Vl'-i,  thus  stated  the  rule  with  no  loss 
brevity  than  force:  "The  nuirt-i  of  no  country 
execute  the  penal  laws  of  another."  Read  in  the 
light  of  the  context,  tho  language  used  by  these 
emimeDt  lawyers  is  qnito  intelligiblB,  becaose  they 
were  deaUng  with  the  oonseqneooes  of  violatioos  m 
public  law  and  onler,  wliich  wore  unmistakably  of  a 
criminal  complexion.  But  the  expressions  "  penal  " 
and  "  i>enalty,"  when  euiplo.vd  without  any  quali- 
fication, express  or  implictl,  are  c^Uculated  to  mislead, 
because  they  are  capable  ot  being  construed  so  aa  to 
extend  the  nde  to  m1  proceedings  for  the  reoowy  ol 
penalties,  whether  exiciUe  by  the  State  in  the  in- 
terest uf  the  communis,  or  by  private  portorn  in 
their  own  interest. 

Tho  Supreme  Court  of  the  United  States  had 
occasion  to  consider  the  intematioual  rule  in  irt's- 
conain  v.  The  PtUcan  Inturanet  Co.,  127  U.  S.  (20 
Davis)  265.  By  the  statute  law  of  the  State  of 
Wisconsin  a  pecuniary  penalty  was  imposed  upon 
oqior.if  iiiu'^  currying  on  business  under  it  who  failed 
to  comply  witli  one  of  its  enactments.  The  penalty 
was  recoverable  by  the  Commissioner  of  Insurance, 
an  official  intrusted  with  the  administration  of  the 
Aet  in  the  publie  ftnteicst,  one  half  of  it  being  pay- 
able into  the  State  'n^asory.  and  the  other  to  the 
commissioner,  wlio  was  to  defray  the  costs  of  pro- 
secufion.  It  WHS  lidcl  that  the  jx'nalty  <<iuld  not  be 
enforced  by  the  Fedeml  Court,  or  tiie  judiciary  of 
any  other  State.  In  delivering  the  judgment  of  the 
bench,  Gray,  J.,  after  refemng  to  the  text-books, 
and  the  didwn  by  Hanhall,  C.J.,  already  cited,  went 
on  to  say  :  "  Tlie  rule  that  the  courts  of  no  countfy 
execute  the  law  of  another  apphes  not  only  to 
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proRocutions  and  sentences  for  criiuos  and  niisdo- 
tuoanours,  but  to  all  suits  in  farour  of  the  Statu  fur 
the  rocovciT'  of  p(<cuniar7  peniilties  for  any  violation 
of  statutes  for  the  protection  of  its  revenue  or  other 
uionicipal  Uw*,  ana  to  all  jndgmflBtfl  for  nuih 
penalties." 

Their  lordsliips  do  not  hesitate  to  accept  that  rx- 
po»ition  of  the  law,  which,  in  their  opinion,  (HhcIosi  s 
the  proper  tost  for  ascertaiuiuff  whether  an  action  is 
penal  within  the  meaning  of  UA  nde.  A  prooaMog, 
in  order  to  come  within  the  aiope  of  the  role,  mint 
be  in  the  nature  of  »  ndt  in  favonr  of  the  State 
whose  law  han  been  infringed.  All  the  Y)rovisions  of 
Tiinnicipul  8tat»te8  for  the  regulation  or  tntile  uikI 
trniling  couipHniis  iiro  presumably  enacted  iu  the 
interest  and  for  the  benefit  of  the  cominuuity  at 
large;  and  persons  who  violate  these  provisions  are, 
in  a  oertain  mom,  offenders  against  the  State  Uw.  m 
wet)  as  agahist  indiridnals  who  maybe  injund  by 
llicir  niisciondttct.  But  foreign  tribuiifils  do  not 
r4';,':u',l  these  violations  of  Htjitute  law  as  offences 
lii^.iiust  tbe  Stitte,  unless  their  vindication  rests  with 
the  State  itself,  or  with  the  oomtuuuity  which  it 
represents.  Penalties  may  be  attached  to  tbom,  but 
that  oiroumstaiKW  will  not  bring  them  within  the 
rale,  except  in  oases  where  these  penalties  are  re> 
<  ovenible  at  the  insfunce  of  the  State,  or  of  an 
othcial  didy  authorized  to  proseeute  on  its  behalf,  or 
of  a  member  of  the  public  in  the  character  of  a 
common  informer.  An  action  by  tbe  latter  is  re- 
garded as  an  tutio  populari*  pnisned,  not  in  his 
individual  iatcfsst,  bat  in  the  intsmst  of  the  whole 
community. 

The  New  York  Statute  of  IRTo  provides  for  the 
()rgHnizrttioii  and  regulation  of  corjjorations  formed 
for  till'  piir[K>se  of  carrying  on  all  kinda  of  lawful 
business  with  the  exoeption  of  oertain  branches  therein 
Kpooifled.  It  ooofers  lights  and  privile^  upon  pur- 
sons  who  choose  to  form  a  trading  assoeiatiun,  and  to 
booome  incorporated  under  ita  provisious,  with  full  or 
witli  litniti'd  ]i;ibility ;  and,  in  either  case,  it  varies 
and  limits  the  rights  and  remedies  which,  under  the 
common  law,  woiud  have  been  available  to  creditors 
of  the  asiociatifln,  as  against  its  individual  members. 
On  the  other  hand,  for  the  protection  of  those  mem- 
bers of  tbe  publif^  who  may  deal  with  the  coq)oration, 
the  Act  imposes  uj)ou  its  directors  and  officers  various 
stringent  obligations,  the  plain  object  of  which  is  to 
make  known,  from  time  to  time,  to  all  concerned,  the 
true  condition  of  its  iinaaosi.  Unit  they  are  required 
(saotion  18}  to  publish  an  auBval  iqiewt,  stating  the 
amomit  of  capitol,  the  proportion  aotnony  paid  in,  the 
juiiouiit  and  niituro  of  existing  assets  and 
nume^  of  the  bhareholdera  and  the  dividendji,  if  any, 
declare<l  since  last  report ;  and  (stHjtion  to  certify 
the  amount  of  capital  stock  paid  in  within  thirty  days 
after  payment  of  the  last  instalment.  In  both  cases 
the  oonsequenoe  of  the  nfwrt  or  oertilicate  being  false 
in  any  material  representation  is.  that  every  director 
or  officer  who  vouched  its  accuracy  betMtm  s,  under 
section  21,  liable  personally  for  all  the  debts  of  the 
corporation  contracted  dunng  his  period  of  office. 

The  provisions  of  section  21  are  in  striking  oontrast 
to  the  enactments  of  section  34,  which  inflicts  a 
penalty  of  100  dols.  upon  every  director  or  officer  of  a 
corporation  with  limited  liability  who  authorizes  or 
])ermits  the  omission  of  the  word  "limited"  from 
its  seal,  official  publications,  or  business  documents. 
In  that  case  the  penalty  is  recoverable  "  in  the  name 
of  the  people  of  tbe  State  of  New  York  by  the  district 
attorney  of  the  ooontv  in  whieb  the  principal  otBoe  of 
such  corporation  is  located,  and  tne  amounts  re- 
er)vered  shall  1m>  paid  over  to  the  proper  authorities 
for  the  supp  >rt  of  the  ]) jor  of  such  county."  It  does 
not  admit  of  doubt  thU  an  action  by  the  district 


attorney  would  be  a  suit  in  favour  of  the  State,  and 
that  neither  the  penalty  nor  tbe  decree  of  a  Xe«r  York 
court  for  its  amount  oonld  be  enforced  in  a  fonip 
country. 

In  one  aspect  of  them,  the  provisions  of  section  21 
arc  penal  in  the  wider  tense  in  which  the  term  is  used. 
They  impose  heavy  liabilities  upon  director*  in  respect 
of  failure  to  observe  statutory  reg«il:itious  fi>r  the  pro- 
tection of  jicrsons  who  have  become  or  may  become 
crsdtlois  of  the  corporation.  But,  in  so  far  as  they 
oonoera  oreditors,  these  provisions  are  in  their  natara 
protective  and  remedial.  To  use  the  language  ol 
Osier.  J.,  they  give  "  a  civil  remedy  only  to  creditor! 
whose  rights  the  conduct  of  the  company's  offioen 
may  have  been  calculat*'*!  to  injure,  and  wbich  is  not 
enforceable  b^  the  Btiite  or  the  public."  In  the 
opinion  of  thav  lordships  these  enactments  are  usi^ 
conditioiia  npon  which  the  Legislature  pemuti  swh 
dattons  to  trade  willi  corporate  privileges,  and  soa- 
stitnte  nn  implied  term  of  every  OOnknMIt  bstWMa  fls 
corjioration  and  its  creditors. 

A  number  of  Amerit;an  authorities  were  cited  in  the 
oourse  of  the  argument,  which  may  be  briefly  notic«d, 
seeing  that  they  were  made  the  anhject  of  comment 
in  both  ooorts  oeloir.  With  ona  aatasption  thay  ^ 
not  appear  to  their  lordships  to  have  a  SnUt  er 
material  bearing  upon  the  point  raisetl  in  this  sppeal. 

In  SUttm  Ei.'jiue  Vo.  v.  IlnhUird,  101  U.  S.  [U 
Otto)  18*,  the  facts  were  these.    The  law  of  Ojo- 
necticut,  in  tbe  event  of  the  president  and  secretary' 
of  a  corporation  intentionally  neglecting  to  istue  s 
oertain  oarlifioate,  made  them  jointly  and  sereraUT 
liable  "for  all  debts  contracted  during  the  jwrioa 
of  such  neglect."    Under  that  provLsiou  un  nctii^n 
was  brought    by   a  creditor  of    the  corporation 
against  its  president,   for  a  debt  contracted  b<^- 
fore  the  period  of   n^leot  began,   which  re- 
mained vnpaid  dniing  its  oontinuance.  Them 
was  no  question  as  to   enforcing   the  claim  in 
another  State.    The  Supreme  Court  of  the  States  h*M 
that  the  enactment  was  penal,  and  tlj> n  f  re  t"  ' 
strictly  construed ;  and  also  that  tbe  presiiient  wns 
not  liable,  inasmuch  as  the  debt  was  not  contract'^ 
daring  the  period  of  his  default.     The  decision 
appears  to  be  absolutely  right;  bat  their  lorddiip 
apprehend  that  the  canon  of  construction  applied  IB 
that  case  would  be  equally  applicable  to  the  case  <^  a 
penalty  st^mlatod  by  bondt  or  in  »  mercantile  ooa- 
tract.  j 

Flush  V.  Cuniu  109  XJ.  S.  (2  Davis)  371,  anotlwr 
decision  i>f  the  SapranM  Federal  Court,  was  teliad  en  I 
by  the  appellant.   In  that  case  a  New  YoA  St»tiit«  I 
of  ls(s  liitd  providwl  that,  until  the  whole  capital 
stock  of  th«  eorjmnition  was  paiil  up,  every  stock- 
holder should  be  liable  to  its  creditorn  to  an  amoont 
equal  to  the  amount  of  stock  held  by  them.   It  was 
decided  that  tbe  claim  of  a  creditor  under  that  pro- 
vision was  contractnal  and  not  peual«  and  augktj 
therefore  be  enforced  by  an  action  at  law.    Bie  rttwt 
appears  to  Ik-  inevitable,  because  tl'.e  liability  vv:is  not 
im{>03ed  iu  respect  of  failure  to  perform  any  duty 
prescribed  by  the  Act;  but  it  throwB  no  light  vponl 
thepres^nt  question. 

The  respondent,  in  his  argnment,  placed  great 
reliance  upon  .VrrchanW  Bank  V.  /Miss,  35  N.  X.  (8| 
Tiffany)  412.  which  was  decided  in  1866.  TM 
statute  of  ims,  already  referred  to,  reijuind  the 
trustees  of  the  corporation  to  make  a  report  at  « 
stated  tiiii>  .  luid,  iu  the  event  of  their  failure  to  do 
so,  rendered  them  Jointly  and  sevecaUy  UaUa  for  sQ 
its  debts  then  sadsong,  or  wUdi  might  b«  oontmotM 

before  the  report  Wa.s  iietimlly  Tii;i<le.  The  suit  w« 
by  a  crwiitor  against  a  defaulling  trustee,  and  iu» 
only  question  ruisi-d  wiis  this — whether  the  action 
was  for  a  "liability  created  by  statote,  other  tM 
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j<n&]ty  or  forfeiture,"  ^vithin  tLe  uit-nning  of  the 
Statute  of  Limitations,  or  "  for  a  ptnalty  or  for- 
:  ituie,  when  action  is  given  to  the  party  aggrieved"? 
The  Supreme  Court  of  New  York  decided  that  thn 
aability  belonged  to  the  second  category,  and  that 
lut  was  coiis'  qiu  utly  barred  by  tli«'  lajiso  of  three 
jB«n.  In  another  case— IKi^  V.  tinyiiajn,  64  N.  Y. 
173— the  same  court  held  that  a  gimilar  claim  by  a 
ocditor,  beii^  for  a  atatutoiy  penalty  or  forfeiture, 
fa£A  int  Iw  loined  in  a  declaration  with  a  daim 
Dpon  contract.  Their  lordsliij  s  sp.:'  no  reason  to 
question  the  propriety  of  these  deoi^ions,  but  it  is 
h&rdly  neoeesary  to  aay  that  a  delict  may  give  rise 
to  a  panly  atvil  ranifldy,  as  wall  as  to  (suninal 
puddiiBent.  Altiioiigli  a  right  of  aetioa  Is  giv«n  to 
the  party  iiggrieved,  it  dotis  not  follow  that  the  law 
of  ruiUuu.s  miut  rvgard  bis  action  m  a  Aiiit  in  favour 
tithe  State. 

AttriU  T.  EutUiiufton,  70  Maryland,  191,  is.  bow- 
mt,  an  anllMirity  upon  the  very  point  raised  in  this 

sr|«^al.  Dtiritif!:  the  dppfinlcii'  o  of  the  present  action 
the  appellant  preferred  a  bill  in  equity,  before  the 
Sujireme  Court  of  the  State  of  Mai-j'land,  to  sot  a«ide 
certain  transfers  of  stock  by  the  respondent,  upon 
allegation  that  they  were  fraudulently  made  in 
order  to  defeat  his  claims  under  the  decree  of  June, 
1886.  The  primarj'  judge  granted  the  relief  craved, 
but  the  Court  of  ApiK-ul,  by  a  majority  of  five  judges 

r'  ist  two,  reversed  his  decision  and  dismissed  the 
holding  that  the  decree,  being  for  a  penalty, 
aoaUaot  bs  enforoed  bsvond  the  limits  of  the  State 
of  y«w  York.  Their  lordships  are  oonstrained  to 
differ  from  the  reasons  assigned  by  Bryan,  J.,  in 
i>>li?ering  the  judgment  of  the  majority,  which  do 
not  appear  to  Uiem  sufficiently  to  recognize  the  dis- 
tinotuo,  from  an  international  point  of  view,  between 
■  snit  for  penalty  by  a  private  tndividunl  in  his  own 
interest,  and  a  suit  brought  by  the  Goveninient  or 
i^jple  of  a  State  for  the  vindication  of  public  law. 
The  distinction  is  clearly  pointed  out  in  the  opinion 
ai  the  dissentient  judges  as  expressed  by  Stone,  J.,  in 
whose  reasoning  liidr  lordships  ooneor. 

Being  of  opinion  that  the  present  action  is  not,  in 
the  sense  of  international  law,  penal,  or,  in  otli<  r 
words,  an  action  on  behalf  of  the  Governtuent  or 
cxiramnnity  of  the  State  of  New  York  for  punishment 
of  an  offence  against  their  municipal  law,  their  lord- 
ships will  humbly  advise  Her  Majesty  to  reverse  the 
juagments  appraled  from,  and  to  give  decree  in 
favour  of  the  ujipellfint,  with  costs  in  both  courts 
below.  The  appellant  must  have  the  costs  of  this 
SDoeaL 

Solicitors  for  the  appellant,  Freshfiehl  <t  Williams. 
SoUdftom  lor  the  respondent,  Barruon  ds  FtnoelL 

OTourt  o(  ^ppraL 

¥mm  Chan.  Div.  'i 
(Isndley,  Lopes,  and  >  Jono  14. 

A.L.8mith.  L.JJO  I 

In  re  MlLL.UlU'S  SETTLED  ESTATKS.  (a.) 

IMed  land — Tenant  for  lift — ImpromnenbSc/icinf 
approved  hytriutea — PaymtrU — Capital  money  ari^iny 
under  the  Act — No  a^lal  money  in  hand*  of  trtuteta 
—Pnmpeelive  ttuthon'taHon  of  paymmt  Mil  o/  money 
toari*e  in  the  fiitiirv—SfUkd  Land  Act^  1882  (45  <fc 
46  Vict.  c.  38).  ««.  21,  2ti. 

Under  teeUon  26     Ms  Setiltd  Land  Ad,  1882,  iht 

\a.)  Reported  by  Abthub  Laitbbiiob,  Bsq.,  Bw- 
nstBr>»t-Law. 


court  hu  no  Tpawtr  to  protpeeHveijfWiihoriMe  pavment  for 
ifltprovenMnte  out  of  capim  money  to  arito  in  uu/tUurtt 
when  the  trueteet  ham  no  eapHai  money  in  thtir  hmuU  of 

the  time. 

Decision  of  Kek(>wich,  J.,  u^'inwl. 

Appeal  from  a  decision  of  Kekewich,  J.,  at 
chamoon. 

Certain  persons,  who  together  constituted  the 
tenant  for  life  of  settled  land  nnder  a  settlement 

(created  by  the  will  and  three  codicils  dated  respect- 
tively  the  Slst  of  October,  1876,  the  17th  of 
January,  1881,  the  27th  of  September,  1884,  and 
the  2Utol  October.  18M,  of  Cbarlos  Paul  Millard, 
who  died  on  tihe  tnd  of  April,  1885),  took  oat  an 
originating  summoiH  asking  that  two  persons,  who 
were  the  trustees  of  the  settlement  for  the  puri)Osea 
of  the  Settled  Land  Acts,  1882  to  1890,  uu<,'ht  bn 
at  liberty  to  apply  the  sums  theroini^fter  mentioned 
oat  of  the  capitel  money  arising  under  the  said  Acts 
in  or  Ut  ooitie  to  their  hands  Bubj4'rt  to  the  sottlo- 
ment  in  payment  of  the  works  Ihereiimfu  r  mentioned 
[i.e.,  roads  and  sewers),  being  improvements  to  be 
executed  upon  the  settled  laud  pursuant  to  two 
schemes  which  had  been  approved  by  the  trustees. 

The  trustees  had  no  capital  money  arising  under 
the  Acts  in  their  hands,  and  the  application  was  pro- 
spectivi!  upon  money  being  realized  by  a  sale  of  the 
property  upon  which  the  improvements  were  to  be 
made.  There  was  evidence  that  the  improvements,  if 
oarried  out,  would  greatly  enhance  the  selliug  valw 
of  th<'  pniperty,  and  it  was  proposed  to  pay  Tor  the 
iinjirovements  out  of  the  innneys  to  h^^  nveivi'l  on 
the  sale.  It  was  intendcKl  that,  if  the  court  should 
allow  the  ax}plicution,  the  money  dioald  be  ad- 
vanced, in  the  first  instance,  by  one  or  oUi«  n  of 
the  tenants  for  liff,  and  be  afterwards  reooapHd  to 
them  out  of  tl>o  prooesdi  of  sale.  There  apjK'an'd  to 
be  no  prospect  of  the  trustees  being  able  to  get  the 
required  money  by  sale  of  any  portion  Of  the  pco* 
perty,  as  it  was  heavily  mort«tgtid. 

Kehewfoti,  J.,  disnussed  the  svmmons,  being  of 
opinion  that  no  sut^h  payment  as  was  asked  for  kIiouM 
be  sanctioned  where  the  trustees  had  no  c-ipital 
m  lueys  in  thsir  hands  or  immediatdyooming  to  their 
hands. 

The  applicants  appealed. 

OotettB'ffardy,  Q.O,,  and  Eve,  for  the  appellants. — 

The  question  is  wln  ther  the  trustnos  imist  have 
capital  money  iu  their  hands  before  it  is  compotttnt 
to  the  court  to  anthorize  the  expenditure.  If  they 
most,  the  matter  is  brooght  to  a  deadlock,  so  far  as 
the  Settled  Land  Acts  are  oonoeraed,  if  the  donbt 
expressed  by  the  court  in  In  re  flofrhlclns  f^rftlid  Kdnten, 
3o  VV.  11.  4G3,  35  Ch.  D.  41,  to  the  effect  that  the 
expense  of  improvements  on  lands  which  have  been 
sold  cannot  be  afterwards  paid  out  of  capital  money 
ia  a  vsJid  one ;  fbr  they  have  no  money  to  pay  for  the 
improvements  without  selling  the  land  first.  [Lnnj- 
LBY,  L.  J. — If  that  is  so,  they  can  borrow  the  money 
they  want  under  the  .Settled  Estates  Act.]  The  words 
"is  iu  the  hands  of  trustees,"  iu  sub-section  2  of 
section  26,  moan  "  in  their  hands  at  the  time  when 
the  money  shall  be  called  for."  IlixiwI  v.  Jtimsr, 
W.  N.,  1889,  p.  38,  is  against  the  appellants,  bat  that 
was  an  application  under  a  ilifferrnt  section  (sub- 
section 10  of  section  21),  aud  was  perhaps  a  little 
misconceived;  it  was  a  very  specalative  matter  to 
find  oat  how  much  would  be  reqaired  to  cany  on  a 
farm  for  eight  monthx.  It  is  true  the  object  in  the 
present  instance  ro'iM  bo  attained  by  borrowing 
under  the  Settled  E^^tntes  Aet,  but  that  only  shows 
that  it  is  not  contrary  to  the  general  scope  of  legis- 
lation on  this  subjeot  to  give  what  is  now  asked  for. 

37 
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Winonghhy  Wiiiiaimi,  for  tha  tnuteet,  mi  not 
called  upon  to  ai:;gue. 

LnroiXT.  L.T.— I  do  not  fliink  it  would  lie  right 

for  the  court  to  aooede  to  this  application.  It  is 
asked  to  authorize,  prospectively,  the  trustt-es  to  ex- 

end  capital  iiKiney  when  thpy  ret  it  in  tho  future, 
le  appellants'  counsel  have  not  been  able  to  produce 
m  angle  case  in  w  hich  what  wc  are  aaked  to  do  has 
erw  been  done.  The  registrar  informs  us  that  he  has 
Mfvar  seen  sack  m  order  as  we  are  asked  to  make, 
•ad  Xay,  L.J.,  whoso  opinion  we  Lave  consulted,  and 
who  has  had  great  experience  in  these  matters,  says 
he  thinks  the  court  has  no  authority  to  make  it.  The 
poflitioii  of  the  trustees  is  that  they  cannot  get  the 
money  to  do  the  impiorwnenli  by  aeUing  a  part  of 
tho  property.  Have  we  power,  theDi  to  make  this 
pro8]>oi  tivo  order  ?  Section  21  says,  *'  Capital  money 
arising  umifi-  this  Act,  subject  to  payment  of  claims 
properly  payable  thereout,  and  to  application  thereof 
lor  anjr  mecial  authorized  object  for  which  the  same 
was  raised,  shall,  when  received,  bo  invested  or  other- 
wise applied  wholly  in  one  or  partly  in  one  and  partly 
in  another  or  others  of  the  follow-ing  modes,"  dtn'  of 
those  modes  beinj^  '*(iii.)iu  imyiuent  for  imy  im- 
provement authorized  by  this  Act"  ;  and  then  section 
25  says  that  among  the  "  improvements  authorized 
lljtmsAct"  is  "the  making  or  execution  ou  or  in 
OBBMctiaa  with  and  ior  tlis  beneat  of  setUad  land  of  " 
inter  oNa,  roadt  and  sowert.  What  wo  liafo  to  oon- 
stmo  is  section  2(1 :  that  section  Nayn,  "  (1)  Where  the 
tenant  for  life  is  desirous  that  capitjil  money  arising 
under  this  Act  shall  be  ajijilied  in  or  towards  payuient 
for  an  improvement  authorized  by  this  Act,  he  may 
submit  for  approval  to  the  trustees  of  the  settlement " 
—that  has  been  done  hero--*'  to  the  OOOrt,  M  the 
case  may  require,  a  scheme  ton  the  ezeeofion  of  the 
improvement,  showing  the  proposed  expenditure 
thereon.  (2)  Where  the  capital  money  to  be 
expended  is  in  the  hands  of  trustees,  then  after  a 
scheme  has  been  approved  by  them  " — as  it  has  been 
bere— "tho  troataee  may  apnly  that  money  in  or 
towards  payment  for  the  whole  or  part  of  any  work 
or  works  or  operation  comprised  in  uie  improvement, 
on  (i.)  a  certificate  of  the  Land  Coninufisionors  certi- 
fying that  the  work  or  operation,  or  Home  specified 
pert  of  it,  has  bean  propt^rly  executed,  ana  what 
amoimt  is  pnpeily  payable  by  the  trusteea  in  respect 
tiiereof;  .  .  .  oron(ii.)alikao«rtallflateof ftoompetent 
engineer  or  able  practical  sun-ej'or  nominsCad  Dy  the 
trustees  and  uiijjrovod  by  the  comntissionerB  or  by 
the  court ;  or  on  (iii.)  an  order  of  tho  court  ilirecting 
or  authorizing  the  trustees  to  so  apply  a  spccitiocl 
iMrtiin  ti  the  a^atal  money."  When  you  look  at 
thaao  piofisions,  yon  see  that  the  certificates  referred 
to  in  snb-elaQRPB  (i.)  and  (ii.)  cannot  be  prospmtive, 
they  must  certify  not  prospiHjtively,  but  that  the  work 
/his  l^tti  prcjperly  done.  Tlien  on  what  evidence 
ought  the  court  to  make  tlie  oriler  referred  to  in  sub- 
ohuue  (iii.) I  do  not  think  tho  court  ought  to  make 
it  ffoapeetivoly  any  more  than  the  certificates  are  to 
be  proq>ective.  I  cannot  find  in  tho  Act  anything 
which  authorizes  the  court  to  make  a  prospective 
order  as  is  hero  asked  for,  and,  addressing  my  mind 
to  the  general  aspect  of  the  Act,  I  think  the  court 
ought  not  to  make  it.  The  wppet^  must  therafoie, 
in  my  opinion,  be  dismissed. 

Loi'KS,  L.  J. — I  agree.  We  are  asked  to  make  an 
order  for  the  expenditure  of  money  when  it  shall  be 
zeoanad.  I  do  not  think  we  have  ai^  jorisdiotiMt 
to  make  the  order.  Tbe  words  *'  when  raeehred  '*  in 

section  21  seem  to  mo  very  strong  in  favour  of  the 
view  I  take,  and  then  again  the  words  "  in  the  hands 
of  trustees"  in  section  26.  This  seems  to  me  to 
lueaa  that  capital  money  which  i«  to  bo  authorised  to 


be  expended  must  be  in  their  hands  at  thf  tiitif. 
How  are  you  to  tell  whether  the  money  is  properly 
payable  or  whether  the  work  is  propwljr  dcoie,  pro- 
speotively?  I  think  there  ia  no  jurisdiotioQ  to  maks 
toe  Older* 

A.  L.  Sunn,  L.J.— I  ama^  and  have  nofiiiiig  to 

add. 

Appeal  ditmiued. 


From  Q.  B.  Div.  ) 
(Lord  Esher.  M.U.,  and  [  JeneU. 
Bowen  and  Kay,  L.JJ.)  ) 

IbXXJEB  V.  HaXOOOK.  (a.) 

Landlord  and  tenant — Negligence — ffouM  Ut  in  _fiaU — 
Bkurm$t  im  Mnyotian  and  amtnl  luT  iamdlord—Xo 
eovetmnt  Id  ktip  dain  in  r^patt—riaimtuU  im  ury 
at  used  hff  ilairt  being  mii  ^  TtfKOF—IAalMiilii  ^ 

latuUord. 

The  de/i  udaid,  who  woe  fhe  owner  ef  certain  jtremite$ 

in  the  Viti/  iif  l.ondon,  hi  tht  dlff>rfut  Jlctrs  as  iiMr,t  in 
teparute  tnuiutt.  Thf  ouly  mwU  <i/  access  to  tlie  offwn 
woe  by  means  of  a  staircase,  which  tvcu  not  let  to  the 
temtnte,  but  which  remained  in  the  oeeapationandeentnl 
of  Ute defendant.  The  leaeee  to  the  femmis  emUaeimtne 
covenant  by  the  defendant  to  keep  the  ttaircaae  in  repairt 
The  jilalfUtff  %otut  to  the  ofire  occupied  bif  one  of  the 
tenuittt  nil  hii.iiiii.iH.  <iii<l,  irlirii  rnuiiin/  down  the  ttairt, 
ftU  and  tmi  injured  owimj  li>  thu  Mairs  being  out  of 
rejiair. 

Held,  (Aa<  <A<f»  iniis  a  duty  on  the  d^endant,  bath 
towarde  tht  imonfe  and  tewarde  thaee  peretme  wAo  ssaM 

to  the  premises  on  business  with  them,  to  keep  the  stein 
in  a  reasonably  eafe  state  of  repair ;  and  that,  there' 
fere,  the  dtfendant  was  Uahle  <o  Me  pkumHS* 

Ajiplication  by  the  defendant  for  judgment  or  a 
new  triiil  in  an  action  tried  before  Ijawrance,  J.,  sad 
a  jury. 

Ihe  defendant  was  the  owner  ot  evtain  iirowlsw 
in  the  Oity  of  London,  oondating  of  n  flrat  aad 

second  floor,  let  out  in  aapacate  tenement^)  as  offitH>s, 
and  one  room  on  the  th&d  floor,  and  also  a  sLiiir- 
case  leading  from  the  entrance  on  tho  ground 
floor  to  the  floors  above.  This  staircase  was  the 
only  mode  of  access  to  the  offices  on  the  first  aiid 
seoond  floota.  Tha  offioea  on  the  flmt  nnd  aaoood 
floors  were  let  to  two  aaparate  tenanta,  but  tte 
leases  contained  no  covenant  by  the  di  f.  ndant  to 
keep  the  staircase  in  repair,  nor  was  any  n/er- 
ence  made  to  the  staircase  in  tho  leases.*  A  tKin-- 
taker,  who  was  selected  and  paid  by  tho  tenants, 
looked  after  tho  staireaae,  and  the  defendant  aUowad 
her  to  occupy  the  room  on  the  third  floor  rent  free. 
The  defendant  did  not  reside  or  carry  on  business  on 
the  premises. 

The  plaintiff,  who  was  a  collector  in  tho  employ- 
ment of  a  railway  company,  was  in  the  habit  of 
oaUing  onoe  a  mondi  upon  the  tenant  of  theoffioes  on 
the  seoond  floor  for  uie  pnipoae  of  eoDeeting  the 
account  due  to  the  company,  and  upon  the  occasion 
in  question,  while  coming  down  the  stairs  after 
having  called  for  the  account,  he  fell  and  was  injured. 


*  Tlie  coort,  aa  will  be  seen  from  the  jedgments, 
oame  to  tiie  oondnaioii  that  the  staircase  waa  left  in 
the  ooonpation  and  oontrol  of  the  defendant 

(e.)  Beportad  bj  W.  F.  BiUT,  Bm.,  Banialar-al- 
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The  plaintiff,  alleging  that  tli«?  stfiirs  wero  out  of 
npair.  and  that  the  accident  watt  uaiued  thereby, 
tnoght  an  action  against  th«  dolBBdaiik  to  imwr 
iuaaigia  for  penonal  injuries. 

It  WW  adinitted  that  when  the  leam  was  granted 
to  the  tenant  of  the  Moond  floor  o£BoM  the  itaini 
WW  in  good  repair. 

Thp  jur],-  founil  ti  verdict  for  the  plfiintiff,  and  tlie 
Iwnfd  juilg^e  t'littred  judgiuent  Hoconlingly. 

B.  ISruy,  for  the  (lofondant. — The  defendant  is 
■ot  liable  to  the  plaintiff.  The  defendant  has  not 
cownanted  with  hia  tenants  towpairorheep  in  rapair 
lbs  itafrcuwe  He  was,  ihmtian,  under  no  oUigsnon 
to  the  tenfintf*  to  repair  the  stHircjise,  and  wnnld  not  he 
liiible  to  them.  A  strunger  like  tho  pluintitY  can  stand 
in  DO  b^  tttT  position  than  the  tenants.  The  defendant 
impliedly  granted  an  easement  over  the  staircase  to 
ftttnanliii  and  there  is  no  obligation  imposed  by 
hw  npon  the  owner  of  the  aerwient  tenement  to 
N|Mdt.  The  owner  of  the  dowfaiant  tenenwnt  may 
UaiNlf  lepair :  Oale  on  Eeiemente,  Ath  ed.,  iip. 
4». 

Heated  Smith  v.  London  and  St.  Kutharine  Docia 
Co.,  16  W.  R.  728,  L.  R.  3  C.  P.  326 ;  Cuhhrrk  v. 
Girdfers'  Co..  24  W.  R.  577,  1  Q.  B.  D.  231  ;  F„rd  v. 
MdrmolUoM.  Ibuiway  Co^  34  W.  B.  426,  17  Q.  fi.  D. 
U. 

Mtgm,  for  the  plemtiff,  wne  not  called  npon. 

Lord  Bmn,  K.B.— Hie  deCandant  It  tiie  owner  of 

a  building  in  the  City,  consisting  of  certain  storeys, 
each  floor  being  let  out  as  a  sfparutc  tenement  to  dif- 
f  rtnt  touimts.  He  did  not  let  the  staircase  so  as  to 
nuike  it  part  of  the  ttmants'  premises.  The  staircsHe 
wu  the  only  way  by  which  the  tenants  bad  access  to 
their  jnaoiMe.  Under  these  droumstanoee  the  fint 
tfaamaa  is.  In  whose  possession  and  oontrol  was  the 
ttaircsse  ?  In  my  opinion  it  was  in  the  possession 
and  control  of  the  landlord.  The  wfaole  notue  was 
lis,  and  therefore  the  parts  which  he  did  noft  let  he 
kept  in  his  possession  and  control. 

Hie  next  question  is,  What  were  his  duties 
towarda  hia  tenants  nnder  those  drcumstanoes  F 
Ihe  right  which  the  tenants  had  to  the  nse  of 
the  staircase  was  an  easement  granted  by  him 
of  SQch  a  kind  that  he  was  bound  to  keep  the 
staircase  in  a  reasonably  safe  condition  as  the 
miisns  of  aooeas  to  each  tenement.  There  was  an 
inpfied  obligation  to  keep  the  access  to  the  tenements 
in  reasonably  safe  repair,  otherwise  the  enjoyment  of 
the  tenements  would  be  of  no  value ;  for  instance,  if 
the  8tairca.s(t  were  allowed  to  fall  into  ruin,  the  moans 
of  access  to  the  tenements  would  be  gone.  Further, 
the  luidlord  must  know  that  the  tenements  which  he 
hss  so  let  will  he  of  no  nee  to  hodnasi  Mcxde  unlem 
persons  witii  whom  tiie  tenants  have  wnfiiosi  haTB 
sfxejw  to  tlio  tenements.  The  landlord  mu.st  know 
tkst  thos«^  persons  woidd  go  up  and  down  the  stairs. 
He  has.  therefore,  a  duty  towards  those  persons. 
That  duty  is  to  keep  the  staircase,  which  he  knows 
they  will  use,  in  a  reasonably  safe  state  of  repair. 
Iha  case  of  Smiik  t.  Lmdon  and  Sf.  Katharuu  Dod» 
is  a  dear  antiiority  on  the  pofast.  The  ship  then 
came  into  the  defendants'  docks  under  a  contract  with 
the  shipowner.  The  ship  was  laid  aloii^^side  another 
ship  whirli  WHS  lying  alongside  the  quay.  Tiie 
onuiary  way  of  getting  off  and  on  the  ship  was  by 
Bsens  of  a  gangway.  The  faagwi^f  wm  placed  there, 
not  only  for  the  use  of  the  passengers  and  crew,  but 
slso  for  the  use  of  all  persons  having  business  with 
the  ship.  The  judges  there  said  that  the  dock  com- 
pany must  have  known  that,  and  tliat  that  know- 
ledge imposed  a  duty  upon  them  to  keep  the  gang- 
way reasooaUy  safe,  rreoisely  the  same  xeeeoning 


applies  hero,  and  rcnrlers  this  defi  iiilmt  liiiMt'  to  this 
plaintiff.    The  app>  al  inu-<t  therefore  be  dismissed. 

Bownr,  L.J. — I  am  of  the  same  opinion.  The 
defendant  fa  the  owner  of  premises  let  out  in  flats. 

Tlie  plaintiff  is  the  collector  in  the  employment  of  a 
railway  company,  who  in  the  course  of  his  duty  hiid 
to  I  ill  iijMin  the  tenant  of  one  of  flif  '^\\t•^  on  business, 
\Vhile  coming  down  the  stairs  he  slipped  and  broke 
liis  leg.  The  duties  and  HabilitiSB  seem  to  me  to  he 
perfectly  clear  both  upon  raason  and  npon  authority. 
The  derandant  let  the  flats  to  tenants.  It  was  dear 
that  the  staircase  leading  to  the  flats  remained  in  the 
occupation  and  co:itrol  of  the  defendant  as  owner  of 
the  house.  The  fact  that  the  airetaker  who  looked 
after  the  stairs  was  paid  by  the  tenants  is  immaterial. 
()nce  it  is  clear  that  the  staircase  remained  in  the 
oooupation  and  oontrol  of  the  defendant  we  know  his 
duties  towards  his  tenants  with  regard  thereto.  Tlie 
t«!nants  could  only  \w  the  flats  by  using  the  staircase. 
The  defendant  granted  the  tenants  an  easement  over 
the  staircase  for  the  pnipose  of  the  rnaeonahlo  ei^oy- 
ment  of  the  flats. 

Under  eodi  drcnmstenoes  we  most  see  what  is 
the  law  as  to  the  liability  to  repair  the  stair- 
case. It  was  argued  that  the  person  who  has  the  en- 
ji)yiiifiit  of  the  easement  may  repair  the  suViject- 
nuitter  himself,  but  cannot  call  upon  the  grantor  of 
the  easement  to  do  the  repairs.  That  seems  to  he 
true  generally,  bat  there  can  he  no  doubt  that  the 
grantor  nunr  Und  hinuntf  to  repair.  Once  we  re- 
collect the  mots,  and  the  way  in  whieh  alone  the  flat* 
could  be  enjoyed,  it  is  <ibvioiis  that  both  jtarties  must 
have  intended  that  the  laiidlonl  shoidd  keep  th<4 
staircase  in  a  reasonably  safe  state  of  repair,  both  for 
the  tenants  and  also  for  those  persons  who  go  to  the 
flats  on  bnsinows  with  the  tenants.  One  cannot 
imagine  a  lease  of  this  sort  having  any  teal  Tididity  ^ 
or  efficacy,  or  otherwise  than  as  futile  and  absurd,  * 
unless  the  landlord  were  to  keep  the  staircase  in  re- 
pair so  as  to  make  it  reasonably  safe  for  use.  What 
is  that  but  an  implitxl  contract  to  repair  P  It  shows 
that  the  grantor  of  an  easement  may  bind  himself  to 
re])air.  The  landlord  has  given  the  tenants  the 
right  to  use  the  staircase,  ana  he  knows  that  y)er8ons 
will  come  upon  the  premises  for  tin-  jiuqioHes  of  busi- 
ness with  the  tenants,  and  those  persons  know  that 
they  will  be  Hhieldcnl  from  carelessness  as  to  the 
condition  of  the  premie  by  the  responsibility  of  the 
person  upon  whose  shoulder  rests  the  duty  of  doing 
the  repairs.  The  case  aooordingly  falls  within  the 
principle  of  Smith  v.  London  and  St,  Katharine  Docks 
<'ii.  The  present  plaintiff"  lit •  upon  the  promises  on 
business  with  the  tenant  of  the  second  floor,  and  that 
being  so  the  law  imposed  a  liiibility  upon  the  defend- 
ant towards  the  plaintiff  in  reapeot  of  the  unsafe  con- 
dition of  the  etainase. 

Kay,  L.7. — am  of  the  same  opinion.  The  ques- 
tion is  whetbi  r,  under  the  circumstances  of  this  case, 
the  duty  of  keeping  the  stjxircaso  in  a  rciusonalily  safe 
state  of  repair  hes  upon  the  landlord.  It  is  ur  that 
the  stairoase  was  not  let,  but  was  retained  in  the 
possession  of  the  landlord.  The  tenant  had  a  right  to 
use  the  staircase,  and  it  may  be  that  to  preserve  the 
easement  the  tenant  could  repair  the  stairc.-ise  if  the 
landlord  did  not.  Hut  thai  does  nut  toiRh  the 
question  whether  it  was  not  the  duty  of  the  landlord 
as  between  himself  and  the  tenant,  and  as  between 
himself  and  peiMoa  using  the  staircase  on  bustneos 
with  the  tenants,  to  keep  the  staircase  in  a  ocnditkm 
in  which  it  might  saTely  be  used  Viy  them.  T  shall 
only  say  that  under  the  yMN^uliar  circumstances  there 
was  such  a  duty  on  tlie  landlord  as  between  himself 
and  the  persons  1  have  named,  and,  that  duty  not 


HiLuav.  Hahoook. 
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havine  bMn  fnUUsd,  tha  d«flMBdMit  is  liAlA  to  the 

Solktton  ior  «lM  pbintifl;  ZoMtf  dfc  Gb. 
Bdlkitow  for  flu  dtfwidMit,  fiMiOaiidi  A  Cb. 


From  Q.  B.  Div. 
(Lord  Esher,  M.B.,  and  Lopes  {  Usy  12,  16. 

•iidA.I..BiiiitIi«I.JJ.)  ) 

Pebraxd  v.  Halias  L&n>  axd  BuixAnro  Co.  (a.) 

Lotttd  Chnemment— Sewer — VetKno  in  load  aMorUu — 
Searrr  nnt  made  hij  a  pereon  /or  ni*  own  profit — PiMic 

flmltli  Art,  IHi:,  (38  it  39  Vid.  c.  55),  s.  U— Pollu- 
tion of  stream — Riven  Pollution  Act,  187(i  (39  <b  40 
Vid,  c  7d),  «.  S. 

The  dr/euJanla,  who  w^rt  not  flu  h>itd  Mtnitartj 
authority,  made  a  atwer  into  whir/i,  In/  ineana  of  hi>n»t 
drains,  the  ordinary  sewage o/ tixty-uitte  cottayts  Mumj- 
ing  to  the  defmdmitM  hnMi  with  Ute  eaneUtm  thti 
mmUary  emihoril^,  wnvet/ed  and  di$ehargoi  into  a 
strmm.  Thr  j,!<iiiitljf,  thf  <iitnier  of  land  on  lioth  iiditt 
of  the  nirtuin  Mow  tltr.  mtt  full  from  the  aewer,  brouyht 
nil  wtiuii  iii/itin^t  the  ili  ftmlunti  for  an  injUMtition  tO 
rettrain  thfin  from  polluting  tJte  stream. 

Bdd,  that  the  sewer,  being  mode  for  the  ordinary 
purpose  if  !  I 'lining  tho  cottaget,  m$not  a  sewer  made 
oy  any  j'trs'-n  for  Alt  own  profit,  or  by  any  comy>any 
for  the  projit  of  the  sharehoUltrs,  within  the  inxiniwi  if 
section  13  the  Public  Health  Ad.  iSTo;  tlmt  it  ira«, 
under  that  aedion,  theref(/re,  vested  in  uud  under  the 
eontrol  of  the  local  authority;  aitd  that  the  defendants 
were  not  liable. 

'Per  ouriaai. — Attuning  that  the  value  of  the  premises 
was  enhanced  to  the  owners  by  the  conitruction  by  them 
of  the  sewer,  Ih'it  i"us  not  thr  kind  of  **prt(fit'*  CO$tttm- 
pluted  by  the  ejojitiun  in  sedion  13. 

Appeal  by  tho  defendants  from  a  judgment  of 
Brace,  J.,  at  the  trial  of  Um  Mttm  wiUioiit  a  jniy  at 
the  Leeds  Aanns. 

Tlie  action  wai  for  an  inimietion  to  veatraln  the 

deft'inlaiifs  from  causing  or  allowing  sewage  to  paw 
froiu  thi'ir  cottapr-a  into  a  strfmin  called  CulHngworth 
Beck  so  ;i<  fri  ]i(illiitr  it. 

The  i)l!iiiititr  w;i8  the  owner  of  un  estate  consistuig 
of  a  mauHion  and  Iwm  landa,  which  latter,  lued 
mainly  for  the  pmposo  of  paetarin*  oattli^  were 
litnaw  on  the  hanks  of  Collingworth  Bedc. 

Tlif  (1  i  fendtints  wore  the  owners  of  land  in  tho 
neighbnvirhood  of  ami  lii^flier  up  flie  siiiue  stream, 
Hud  liad  i-r(-(;tril  u^Kin  it,  in  l!S!)l,  eixty-nino  cotUigoa. 
Each  of  these  cottages  woa  drained  separately  by  a 
house-drain,  which  discharged  into  a  long  sewer 
ronning  the  whole  length  of  tho  OOttagSS  wdm  finally 
emptying  the  sewage  into  the  above  -  mentioned 
strctiiii.  The  wliole  of  these  draiii  t<^i'  works  had  hi^eii 
coustructt  d  V)y  the  defendants,  rrovious  to  their  con- 
struction c*;rtuiu  plans  were  subinittfKl  to  the  local 
authority,  and  worn  signed  by  the  chairman  as 
approTsd  by  that  body. 

By  section  13  of  the  Public  Heolth  Act,  IHTj 
(38  &  39  Vict.  c.  53),  it  is  provided  as  follows:  — 
"  All  existing  and  future  t*e-.s'frs  within  the  distri<  (  of 
a  local  authority,  together  with  all  buildingn,  works, 
materials,  and  things  belongfaig  tihareto  .... 
SKoept  (1)  sewers  made  by  anv  peison  lor  his  own 
profit,  or  oy  any  company  for  the  profit  of  tiia  share- 
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holders  .  .  .  shall  vest  in  and  ba  nnder  flia  «a»> 
trol  of  the  local  aothorit^" 

By  aeotian  S  of  llio  Kvers  Bolliition  Act,  1876, 
•'•ffaiy  person  who  causes  to  fall  or  flow,  or  know- 
ingly permits  to  fall  or  flow,  into  any  stream  any 
sewage  matter,  shall  bo  deeoMd  to  have  committed 
an  offence  against  this  Act.  «  .  .  A  person  other 
than  a  sanitary  authority  slutU  not  be  guilty  of  an 
offence  under  this  seotaon  in  mpaet  of  the  passing  of 
sewage  matter  into  any  aewer  belonging  to  or  under 
thi'  control  of  any  sanitary  autliority,  provided  he 
has  the  sanction  of  the  sanitary  authority  for  so 
doing." 

The  learned  judge  found  as  a  fset  that  the  ^xeam 
was  i>ollated  by  uie  defendants,  and  hdd  that  the 

sower  in  question  had  been  constructe<l  by  the  defend- 
ants for  their  own  profit  within  the  meaniuff  of  the 
exwption  in  section  l.i  of  tin-  I'ublic  Health  Act.  that 
it  was  consequently  not  vested  in  or  under  the  control 
of  the  local  authority,  and  that  tho  defendants  were, 
therefore,  liable  for  the  pollution.  Ha  also  held  oa 
the  fiMjts  tiiat'  the  defendants  had  not  obtsinsd  fbs 

sanction  of  the  local  authority  for  the  scheme  carried 
out,  that  tlu'V  were  not.  tli'Ti'fore.  protected  by  the 
provi.so  in  section  3  of  the  Kivei-s  Pollution  Acts,  and 
had  committed  a  breach  of  the  provisions  of  tbst 
section ;  and  be  entered  jvdgBenk  for  tfaa  plaiatiff 
for  a  parpetual  injunction. 
Vbo  dwendants  appealed. 

Forbes,  Q.C.,  and  C.  M.  AtJanton,  for  the  defend- 
ants.—The  only  question  of  law  is  whether  the 
judge  was  right  in  holding  that  the  sewer  in  ques- 
tion was  made  by  tin  1  i  f-  iilants  for  their  own 
"profit,"  so  an  to  bring  it  within  th«»  exwption  in 
sr.-tion  l.j  of  the  Public  Health  Act,  1S7.3.  If  the 
coostrucliou  put  upon  the  section  by  the  learned 
judge  were  correct,  it  would  re<luce  the  Act  to  s 
pcamosl  absordi^,  for  it  is  baaed  upon  the  idea  that 
the  value  of  houses  is  enhanced  by  then-  beiBg 
drained,  and  that  tho  drains  are  then-fore  m.ade  for  a 
"  pn)fif."  But  if  that  were  the  sense  in  which  the 
L>-;,Mslaturo  used  the  word  in  the  exception  no  house 
would  be  within  the  rule.  Tou  might  have  in  this 
oaessooM  sixty  different  owners,  and  it  would  lead 
to  enormous  dwculties.  The  intention  was  to  mska 
an  accessible  body  responsible,  so  that  any  grieviaoB 
could  be  dealt  with  without  cnfusi  n  or  difficulty. 
If  tho  primary  purpose  of  the  use  of  tho  st-wer  is  the 
making  of  a  private  profit  apart  from  the  ordinsry 
drainage  of  premises,  then  it  would  be  within  the 
exception.  [Lord  EsnsB,  H.B. — am  dimosed  to 
think  that  it  is  not  the  primary  but  the  snbstantisl 
purpose  that  must  be  looked  at.]  In  any  case  the 
substantial,  and,  in  fact,  only,  |.ni]i ■  here  was  the 
getting  rid  of  the  ordinary  sewage  of  those 
promises,  which  was  not,  therefore,  a  purpose  of 
"profit"  within  the  section.  The  learned  judge 
therefore  was  wrong  in  holding  that  the  defendants 

were  responsiltl.'  under  the  Public  ITealth  Act,  and 
also  on  the  facts,  in  holding  that  they  did  not  come 
within  the  piioviso  in  section  8  of  tfcie  Bivcrs  Pdln- 

tion  Act. 

They  cited  Boiidla  v.  Tudckenham  Local  Board, 
35  W.  R.  078,  36  lb.  50 ;  18  a  B.  D.  377.  20  lb.  63. 

Tindal  Atkintony  Q.C.,  and  Kershaw,  for  the  plain- 
tiff.— ^The  injunction  was  rightly  granted.  If  a 
sewer  is  made  for  the  use  of  the  owner's  houses  only 
it  increaaes  their  value  and  his  profits,  and  it  is 
iiitfiiili  d  that  he  should  bo  responsil iii"  for  them 
under  the  Public  Health  Act.  If  ho  allows  the  sewage 
of  other  people's  premises  to  drain  into  his  sewer,  hiS 
position,  no  doubt,  is  different,  but  nrafit  does  not 
msMi  **peeaniary"  profit  nanfar.  Aaanming  thst 
tha  sower  is  bars  vsatad  in  tte  loeal  aothoiity,  tha 
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Mmiaattj  ncnrartbelen,  ore  liable,  m  fliey  were 

the  constructors  of  the  sewer,  and  it  ia  their  ar  t 
which  continues  to  send  the  sowa^o  into  it,  uud  ho 
into  the  river.  Further,  they  are  liiiblo  at  common 
kw  even  if  the  works  wen,  in  fact*  aanotioned  by  the 
{  kdlmyioritir,  whiflli,  it ii  oontanded,  they  weronot, 
I    nl  Ihrtlialaliiy  it  not  aBoliid«d1i7  the  statute. 

I  Cur.  adv.  vult. 

i  Maj  18.  —  Lord  EsHXB,  M.B. — ^In  this  case  the 
qnevtion  is  whether  or  not  the  learned  judge 
it  the  trial  oupfht  to  have  j;t;iii(cd  the  injunction 
which  tho  phiititiiT  asked  for.  That  question  depends 
kigely  on  fact^.  But  when  the  reasonable  mfer- 
«Doe  which  ia  to  be  dednoed  from  the  faote  is  aaoeir^ 
fainad  it  beoomes  a  qoeation  of  law  whether  the 
injunction  ought  to  be  granted. 

The  defendants,  being  owners  of  land  ne&r  a 
itresm  called  the  Cullingworth  Beck,  built  a  row 
of  rixty-sine  workmen's  oottages.  Before  ddsg  so 
th«y«rtaUiflhed  the  means  of  dnining  the  oottagr  s, 
hy  i;ij-ing  sewers  and  drains,  of  which  they  laid  plans 
iK-forc  the  propf-r  local  authority.  home  question 
was  raised  in  argument  as  to  what  these  plans 
ihowed,  and  as  to  whether  they  were  really  approyed 
hj  the  authority,  but  they  bore  the  signatnre  of 
the  proper  officer,  and  it  must  be  taken  that  they 
were  approved  by  tho  local  authority  as  showing 
th<  system  of  (Iniiiiing  these  cottafjes,  which  was  by 
means  of  drains  from  each  cottage  joining  the  long 
diain  or  sewer,  which  went  the  whole  length  of 
the  oottages,  and  finallr  emptied  the  sewage  into  the 
GnDingworth  Beck.  The  position,  therefore,  is  that 
the  defendants  have  laid  two  kinds  of  drains  on  their 
own  land,  approved  of  by  tho  local  authority,  and 
the  question  is,  What  is  the  effect  of  the  provisions  of 
the  Public  Health  Aot  imon  that  state  of  things  P 

Now,  under  that  Act  uiere  are  two  kinds  of  drains, 
for.  according  to  the  definition,  a  drain  mrans  a  drain 
for  the  iiurpose  of  draining  one  house  only,  and  com- 
municating with    a  sewer  or  a  ccssjiool,  and  a 
"  sewer  "  moludes  drains  of  erexy  deacrtption  except 
drsins  to  wlnoh  the  deflnitiom  of  "  drain  *^  in  tite  Aot 
applies.      Now  the  long  drain  laid  by  defendants  is 
not  one  to  which  tho  definition  of  "  <lr;iiti  "  applies, 
and  it  is,  thcnfure,  a  sewer.    WTiat,   Iheu,  is  the 
effect  of  this  state  of  things  ?    The  answer  to  that 
question  depends  upon  the  true  construction  of  the 
13th  section  of  the  Act,  which  provides  that  all 
existing  and  future  sewers  within  tho  district  of  a 
local  authority,  tfl^^efher  with  all  buildings,  works, 
materials,  and  things  belonging  thereto,  shall  vest  in 
and  be  iind»  the  oootrol  of  the  lo«kl  anflunityt  with 
certain  exoeptiont,  amoaigst  which  at*  '*  sewws  made 
by  any  person  for  his  own  profit  or  by  any  company 
for  the  profit  of  the  Hhiin  hulders."' 

The  mieetion  of  law,  therefore,  is,  whether  this  sewer 
of  the  defendants  was  made  by  them  for  their  own 
nn^t,  and  so  came  within  the  exception  in  the  Act. 
In  Ibe  first  place  it  was  made  for  ^e  purpose  of 
draining  their  own  cottages,  and  no  others.  Does 
that  constitute  it  a  sewer  made  for  "  profit"  ?  It  is 
na,id  it  does,  because  it  enhances  the  value  of  the  cot- 
tagea.  which  on  sale  would  fetch  more,  or  would  let 
for  a  bigher  rent,  by  reason  of  their  hebag  dnlned, 
*!ian  they  wouM  if  they  were  not.  Both  these  things 
:K.iy  be  oj>en  to  doubt.  It'  there  are  large  works  in 
till-  noigblwurhood,  contig\iity  to  which  may  be  of 
importance  to  working  men,  it  might  make  very 
little  difference.  But  assume  that  it  would ;  does  that 
give  the  kind  of  profit  which  is  meant  by  tho  excep- 
tion y  If  it  were  so,  then  every  house  in  the  country 
is  in  that  predicann  iit,  and  every  sewer  is  within  the 
exooptioo,  and  beyond  the  control  of  the  local 
aatiiority.  Ibe  looal  aniilioiilgr  ooidd,  however,  tiMn, 


say  this,  "  Yott  have  made  a  good  drain,  but  it  is  not 

made  uccordint;  to  our  id^is,  and  as  we  have  a  right 
in  our  discretion  to  have  it  so  made,  you  must  lay 
another  alODgside  according  to  our  satisfaction." 

In  my  opmion  that  reduces  the  Act  to  nonsense, 
and  therefore  it  seems  to  me  that  it  is  not  the  true 
construction  of  the  section.  ^Ve  nuist  hold,  therefore, 
that  when  there  is  a  sewer  such  as  thus  one  in  ques- 
tion hero,  which  takes  the  drainage  from  these  cot- 
tages and  carries  it  away,  and  which  has  been  acceded 
to  by  the  local  authority,  it  is  not  within  the  exoep- 
tioTi,  btit  is  within  the  substantive  part  of  the  section, 
and  is  vested  in  and  under  the  control  of  the  local 
authority.  What  is  the  nvsult  of  that  view  in  this 
case  y  Whv,  tho  moment  the  sewage  has  passed  from 
the  house  arains  into  the  sewer,  the  owner  of  the 
drains  has  lost  all  property  in  it  and  all  control  over 
it,  he  cannot  atop  it  nor  can  he  then  divert  it.  It 
would,  therefore,  he  beyond  all  reanon  to  grant  an 
injunction  against  him  to  j)revent  it  going  into  the 
CnlUngworth  Beck;  that  would  not  be  possible. 
Therefore,  on  tho  facts,  I  am  of  opinion  that  the 
learned  judge  ought  to  have  bdd  that  the  facts  g^ve 
rise  to  a  state  of  law  on  which  he  could  not  grant  an 
injunction.    The  appeal  must  therefore  be  allowed. 

LOPBS,  L.J.,  delivered  the  following  written  judg- 
ment: — It  is  admitted  that  the  it i junction  granted m 
this  case  is  right,  if  the  plaiutill'  has  an^  caose  of 
action  against  the  defenWiti.  Bot  it  is  Slid  the 
defendants  are  not  liable. 

The  plaintiff  is  owner  of  lands  on  both  sUsS  of  12ie 
Cullingworth  Beck.  The  defendants  have  erected 
sixty-nine  cottages  on  lands  of  theirs  near  the  Beck, 
and  constructed  the  drains  of  tho  cottages  in  such  a 
manner  as  to  drain  sewage  from  tho  cottages  into  the 
Beck,  whereby  the  wat«r  of  the  Beck  was  polluted, 
and  the  plaintiff,  as  riparian  owner,  injured.  So  far 
a  strong  pn'md  facie  case  is  made  against  the  defend- 
ants  both  at  common  law  and  under  section  3  of  the 
Rivers  Pollution  Act,  187G,  which  says:  [the  Lord 
Justice  read  the  section,  and  continued: — ]  The 
d^endants  relied  on  the  last  paragraph  of  this  section, 
and  aaid  the  aewage  matter  oomplained  of  passed 
along  a  drain  communicating  with  a  sewer  belonging 
to,  and  under  tho  control  of,  tho  sanitary  authority 
of  the  district,  and  that  they  had  tho  sanction  of  the 
sanitary  authority  for  its  so  doing.  I  think  this  was 
made  oot.  The  plans  had  been  approved  by  tiie  sani- 
tary authority ;  those  plans  clearly  indii  atefl  the  nature 
and  direction  of  the  drainage,  and  I  doubt  not  that 
all  that,  was  dime  under  the  supervision  and  with  the 
knowledge  of  the  surveyor  of  the  authority.  The 
sewage  passed  along  a  drain  used  for  the  drainage  of 
more  than  one  buflding,  and  which  was,  therefore, 
within  the  definition  of  "  sewer  "  contained  in  the 
definition  section  of  the  ruLIic  Health  A.  f,  1873. 
Section  1.3  of  that  Act  says  :  '"  All  existing  atid  future 
sewers  within  tho  district  of  a  local  authority,  together 
with  all  buildings^  works,  materials,  sind  thuu[e 
belonging  tliereto,  shall  vest  in  and  be  under  the 
control  of  the  local  authority";    except,  amongst 


other  sewers,  "  sowers  made  by  any  person  for  his 
own  profit  or  by  any  oontpaaT  for  ue 
shareholders." 


profit  of  their 


The  plaintiff  contended  that  the  sewer  in  questaon 

was  made  by  the  defendant  company  for  their  OWB 
protit  or  for  the  profit  of  their  shareholders. 

This  in  the  material  question  in  this  case.  I  am  of 
opinion  that  the  sewer  was  not  made  by  the  company 
for  their  own  profit  or  for  the  profit  of  tiieir  snare- 
liolders.  \  sewer  made  for  profit,  in  my  opinion, 
means,  not  a  newer  made  for  tho  mere  jiurj)ose  of 
drainage,  not  a  sower  mado  for  the  mere  jiur])ose  of 
disoharyng  matter  not  to  be  in  anpr  way  utilized 
but  whwh  it  WW  osssiitial  to  get  nd  of  for  iani- 
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iary  j)urjK)»ca ;  but  a  sower  made  for  the  pur- 
pose of  realizing  a  profit  above  and  beyond  and 
independently  of  any  sanitary  paipow.  Suoht  for 
isAtanoe,  M  »  aewer  made  to  ooluok  feeaknt  matlar 
iritli  •  Tiev  of  utilizing  it  for  manure. 

It  wu  ndd  that  all  drainage  to  buildings  wan 
made  for  u  piotit,  because  the  value  of  the 
buildings  was  enhanced  thereby.  Such  a  construc- 
tion would  make  it  almost  impoailblB  for  any  sewer 
to  veet  in  the  local  authoiity,  bwWMff  all  bnildiiigi 
would  haw  as  necessary  ineuteDtt  of  their  cac&tflooe 
dninage  attached  to  them,  and  the  exception  in  soc- 
tioD  IS  of  the  Public  llialtii  Act,  1873,  would  be 
almost  a  nullity,  a.s  an  t'xo  2>tiuu — mure  OMMM  WOllld 
fall  within  the  exception  than  the  rule. 

I  presome  the  L^ialatiue  thought  that  all  sewers 
daaling  with  mere  drainage  and  diraosas  oi  it  for 
m«r»  tamtary  purposes  ought  to  Tsst  m  ati9  be  under 
the  control  of  the  sanitary  authority,  and  ho  main- 
tained at  the  expense  of  the  ratepayers  ;  but  directly 
a  sewer  was  made  for  the  profit  of  the  individuals  or 
individual  such  a  burden  ought  not  to  rest  upon  the 
ntepayers  at  large.  The  Public  Heath  Act,  1875, 
mm  *'an  Act  for  oonaolidating  and  amending  the 
Aotonlating  to  public  health '"and  had  nothing  to 
do  with  privatp  eiitttrprize.  The  same  construction 
WM  put  uptm  tl>o  words  "  sewer  made  for  profit  "  by 
Kay,  L.J.,  in  the  case  of  AcUm  Local  Board  v.  liatten, 
28  Ch.  D.  283,  33  W.  £.  Dig.  128,  with  which  oaae  I 
entirely  agree.  It  waa  alao  the  view  adtqptad  by  the 
Divisional  Court  in  Boiulla  v.  Tmckenham  Hoard  of 
health,  18  Q.  B.  D.  783,  a  case  subsequently  affirmed 
in  the  Appeal  Court  in  20  (i.  li.  I).  iV.i,  and 
Lord  Eshcr,  at  p.  66,  says :  \S  e  are  of  opinion 
that  that  sewer  (a  sewer  made  by  the  owners 
oi  a  building  eatate  for  the  diainaoe  of  their 
bonaea  in  the  atreat)  "  did  wit  oome  within  tiie  excep- 
tion in  section  43  of  the  Public  IToalth  Aot»  1848,  or 
that  in  section  13  of  the  present  Act  (that  is  the 
Public  Health  Act,  l^^T  V,  not  b^'ing  a  aewer  made  by 
any  person  for  his  own  profit  or  by  any  company  for 
the  piofit  of  their  shareholders." 

I  am  unable  to  '^'^'^''g""**  that  oaae  fcom  the  one 
before  me.  No  Injnnotum  in  theaa  oinNunatanoea  can, 
therefore,  go  againat  the  d«f andante,  and  the  appeal 
must  be  allowed. 

A.  L.  Smith,  L.J.,  also  delivered  a  written  judg- 
ment as  follows : — The  plaintiflT  is  a  riparian  owner 
imon  the  Cullingworth  ileok,  and  the  oefendants  are 
a  DuOding  society  who  have  recently  built  sixty-nine 
cottages  for  mill  hands,  together  with  a  sewer  which 
passes  down  Parkside-road  and  Victoria-street  into 
the  Beck.  Into  the  sewer  the  defendants  pass  the 
sewage  from  the  oottagee  by  means  of  house  drains 
and  thence  it  paaaee  down  the  aewer  into  the  Beck. 
The  plaintiff  seeks  an  injunction  !■>  restrain  the  defend- 
ants from  passing  the  sewage  into  this  sewer  and 
thence  into  the  Beck.  There  wavS  a  claim  for  nominal 
damages  for  the  pass,  but  this  was  not  insisted  u{>un. 
The  defendnlB  m  answer  allege  that  the  sewer  is 
not  their  property,  that  it  ia  veated  in  the  Wilden 
Looal  An^ority  by  aeetion  IS  of  the  PnUio  Health 
Act,  1H75;  that  by  Rf<:tion  21  of  that  Act  they  are 
entitled  to  drain  tliL'ir  cottages  into  the  sewer ;  and 
that  section  3  of  the  Kivers  Pollution  Prevention  Act, 
1876,  does  not  apply  to  this  case  because  they  have 
the  sanotion  of  the  local  authority  for  doing  what 
th^  have  donak  wliioh  diatinguiahea  their  oaae  from 
that  of  the  jftVAAen^on  Local  Board  ilintaf,  onle,  p. 
[)'.).  '  is!r_> ;  -J     B.  Il  l,  in  which  oaae  the  defandanta 

Iwul  ubtauu-d  no  such  sanction. 

It  appears  to  mo  that  if  the  sower  be  vested  in  the 
local  authority,  and  the  defendants  have  the  sanotiou 
of  fba  Mithoi^  to  do  what  they  kiTe  done,  then  tbia 


action  is  not  maintainable  against  them ;  for  if  it 
were,  every  householder  whose  house  is  drained  into 
a  aewer  whioh  ia  veated  in,  and  is  under,  the  control 
of  a  looal  antiunity,  would  be  liable  to  be  preceded 
against  for  what  the  local  authority  mig^t  do  with  the 
sewage  which  flowed  out  of  the  mouth  of  Uie  sewer, 
although  th>»  himscholder  is  unablf  to  direct  as  to 
how  and  in  what  way  such  sewage  is  t(i  be  dmlt 
with.  It  is  immaterial  who  Oqpnally  constructed  thr 
aewer.  Wlien  once  the  sowar  WM  veated  in  the  looal 
antbority  they  are  the  {persona  liable  for  injmy  eaaaad 
by  the  f  f!Iut>nt  from  the  sewer,  and  not  the  perMMM 
who  dniin  into  the  sewer,  as  they  are  entitled  to  do 
by  reason  of  Che  pioviaioiH  of  the  Fohlio  Hadtii 
Act,  1875. 

Section  13  of  the  Aofe  of  1675  enacts  that  "  all 
tFftirg  and  future  aowaia  within  the  district  of  a 
looal  authority.    .    .    .    ezoept,  amongst  odien, 

sewers  made  by  any  person  for  his  own  profit  and  by 
any  company  for  the  profit  of  the  shareholders,  shall 
ve«t  in  and  be  imder  the  control  of  the  local 
authority."  Now,  what  is  the  meaning  of  this 
exception  P  It  ia  not  disputed  that  but  for  this 
exception  the  aawv  wodd  oaTO  seated  ia  the  loesl 
authority. 

The  ninkinp  of  a  sewer  by  a  person  wliprciii  to  drain 
his  house  might  well  be  said  to  be  for  his  own  use  snd 
for  his  own  oenefit  or  advantage,  but  those  are  not 
the  words ;  the  words  are  a  "  sewer  made  for  his  own 
profit."  It  aeena  to  me  that  the  true  meaning  of  the 
words  is  "  a  sewer  oat  of  whioh  profit  can  be  made  )>f 
the  person  making  it,"  and  the  true  fact  that  a  bopae 
niiiy  be<!ome  enhanced  in  value  by  reason  of  baring 
a  sewer  instead  of  a  oeespool  into  which  to  drain,  is 
not  the  true  meaning  of  the  exception.  Hud- 
dlevton,  B.,  in  the  oaae  of  Bmdla  y.  Twidcmkm 
Local  Board  of  ffeaUk,  gave,  by  way  of  example  ao  to 
what  he  thought  would  be  a  sewer  made  by  a  person 
for  his  own  jnofit,  the  case  of  a  person  making  a  sewer 
for  the  purjKJsc  of  collecting  and  carrying  the  sewage 
to  his  sewage  farm,  or  for  the  purpose  of  collecting 
and  oonveying  sewage  to  be  converted  into  maanrs 
at  aome  partumlar  pkoab  I  will  give  aa  imtuna 
It  will  be  notioed  that  a  aewer  need  not  necc«ari!y 
convey  sewage  matt<»r  to  constitute  it  a  sewer.  It 
woidd  be  none  the  less  a  sewer  within  the  Act  of 
1ST3  if  it  conveyed  rain  or  surface-water.  The  dmin- 
ing  off  of  rain  or  surface-water  collected  from  dif- 
ferent premises  by  different  feedera  into  one  aaria 
drain  would  constitute  tho  main  drain  n  annr  inllia 
the  meaning  of  the  Act.  la  some  mannfaetunBr 
districts  this  is  done,  and  the  water  is  collected  ana 
passed  on  and  distnbutCMl  upon  payment  among 
different  receivers.  A  sewer  made  for  this  pnvpoN 
would,  in  my  opinion,  be  within  the  esoeption. 

It  is,  however,  not  neoeseary  to  apeonlate  aa  to  iriiat 
would  or  would  not  be  a  aewer  made  by  a  penon  for 
his  own  profit,  for  I  am  clearly  of  opinion  that  a 
sewer  mane  merely  for  the  puqiose  of  dfiiinin^  prv- 
mises  and  for  no  other  purpose  (as  in  the  prew'iit 
casn)  is  not  a  sewer  made  for  profit  within  the  mean- 
iiu;  of  the  ezoeption  ;  firstly,  because  it  does  not  oome 
within  the  ordinary  moaning  of  the  worda  uaed,  and, 
secondly,  as  was  pointed  out  by  Kay,  J.,  in  The  Adn 
Local  Hoard  v.  Jlatt-,,,  28  Ch.  D..  at  p.  285,  and  by 
Pry,  L.J.,  in  lUmiila  v.  Twicktnham  Loral  Hwnl  <•( 
Health,  20  Q.  B.  D.,  at  p.  65,  if  it  did,  the  exc6])tiou 
would  in  reality  eat  up  tLe  rale.  Lord  Saber  in  that 
case  held  that  a  aewer  made  for  the  wnpoae  of  drain- 
ing houaea  in  a  atreet  waa  not  within jueezoeptioB,  aal 
in  this  T  agree.  This  case  was  not  oitad  to  my  brother 
Bruce,  though  the  case  of  The  Aden  Local  Jitmrd  v. 
IJutt'  it  was  attempted  to  be  distinguished. 

In  my  judgment  this  sewer  is  not  within  the  exo^ 
tion,  and,  oouaequantly,  did  vaafc  in  the  looal  antfiorily. 
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OouBT  or  Appbat..    Feerako  v.  Wjllulb  Lakd  aks  BTnij>n7o  Co.— Ix  bk  BicHBitaoir.    TSjxm  dkrnn. 


Am  to  whether  the  defendouia  had  the  sanction  of 
tbe  local  anthotify  In  doing  what  they  did,  inutttirs 
itoodtliiu:  ItVM  Kovad  that  the  dftfendanta  sab- 
ndtted  pfaow  to  tite  looal  authority,  that  tboM  plani 

jhowpd  the  proposed  scwor  running  down  the  centre 
of  Park  Side-road  and  Victoria-street,  and  that  some 
dhoharge  couimuuications  were  to  be  nia<]e  fruiu  the 
jm^oaed  oottagea  to  the  aeww,  aad  that  their  plans 
were  signed  by  the  ehairmaii  d  the  looal  anthority, 
«.nd  were  passed  by  the  board  approving  of  the  pbins. 
It  was  not  disputed  by  Mr.  At^nson  for  the  plaintiff, 
and,  even  if  not  admitted,  it  is  clear,  that  the  pro- 
poied  new  sewer,  as  set  out  apon  the  approved 
gnaad  plan,  showed  that  tUa  Mwer  was  to  deoouch, 
u  it  in  net  does,  into  Cullin^orth  Be<'k  ;  and  I  can- 
not doubt,  talring  the  elevation  pluns  (also  approved) 
in  li.'iijuiKtion  with  tLe  ground  pliiii,  tliat  tae  true 
inierence  is  that  the  local  authority  sanctioned  the 
drfandiDt  dnining  theie  howee  into  tiie  proposed 
new  aewer;  and  the  snggeatioii  now  made  by  the 
plaintiff  that  the  local  authority  thought  that  the 
nonses  were  going  to  be  drained  into  ct  ssj>ool8  is 
without  foundation,  for,  if  ho,  why  was  the  sower  to 
be  made  ?  The  local  authority  sanctioned  the  sewer 
which  haa  been  made,  and  it  is  not  tme  to  lay  that 
tiwy  did  not  know  what  the  sewer  was  for  when  they 
constructed  it.  Section  3  of  the  rolhitii.n  i>f  Eivers 
Prcventiou  Act  does  not,  therefore,  ap[>ly  to  the  de- 
feodanta. 

Ihe  plaintiff,  in  my  opinion,  hai  nied  the  mong 
dafiaiidanti.  In  my  judgment,  for  the  naaons  I  have 

given,  this  appeal  must  be  allowo<l,  and  judgment 
entered  for  the  defendant,  with  costs  here  and  below. 

Solkitan  for  Om  deiandente,  Bnok,  Fnman,  A 

BaOetf. 

Solicitont  for  the  plaintiff,  U'rcntied  Je  Sharp, 


IQiltti  Coiui  «r  Justice. 

In  re  BlOBXBBQir. 

Scales  v.  Hethos.  (a.) 

Practice — Partiet — Deceased  perann — Nn  letjnl  pertonal 
repmenUUivt — Proceediitg  in  abtence — It.  H.  C,  ISW, 

On  the  trtie  cotutmctton  of  ord.  16,  r.  46,  it  is  neces- 
Mry,  in  order  to  hind  the  rutatr  of  a  decrnsfd  ju  rmni  who 
i  as  no  f"/<'^  j>' rnoiml  rrprrseuUitix'f,  that  the  order  of  (lif 
OJUfi  t/iould  (ftaU  that  the  judge  hat  proceeded  in  the 
aisntee  of  anu  ntrton  repreatittit^  or  eel itfed  to  repretent 
tke  esteUe  of  tne  deceased  pertont  Of  AcH  OfgNM'iim  sonw 
ffrton  to  represent  such  esttUe. 

Action. 

A  testator  bequeathed  his  residuary  penonal  estate 
to  troatees  upon  trust,  after  the  decease  of  the  surrivor 

of  his  wife  and  his  sister,  Samh  Se.iU  s,  to  pay  one 
ifiuiety  of  the  annual  interest  to  his  nephew,  William 
Scales,  during  his  life,  and  the  other  moiety  of  such 
interest  to  hia  aieoe,  Soeaa  fioalee,  during  hex  life. 
And  in  ease  the  sud  'Wmian  fleales  or  thw  said  Susan 
Scales  shotild  leave  any  lawful  issue  him  or  her 
nirviving,  then  the  testator  diroct»  d  that  all  such 
-e«iduary  personal  estate  should  after  the  decease  of 
h»  survivor  of  them,  the  said  William  Scales  and 


(a*)  Bsfortsd  bgr  G.  Rowt.and  Amoai,  Esq.,  Bar- 
r>ster*ai-Law. 


Susan  Scales  be  equally  divided  between  and  amongst 
such  lawful  iawM  in  equal  shares  and  prapov- 
tiona ;  but  in  osss  neither  of  them  should  hnvs 
lawftu  fame  him  or  her  surviving,  then  flie  testatn 

'  directed  that  all  sneh  residuary  personal  estate  should 
be  e<iually  divide<l  between  and  amongst  all  his  next 
of  kin  that  luight  be  living  at  the  decease  of  the 
survivor  of  them,  the  said  William  Soides  and  Snasn 
Soalee,  aeoording  to  the  ststote  for  the  dietrlbntion  of 

the  pstnt<'s  and  eff'octi'  of  persons  dying  intestate. 

This  will  WHS  construed  in  In  rr  lUrhcrson,  Scales  v. 
Ilri/hoe,  40  W.  R.  ^33,  [1892]  1  Ch.  379. 

The  testator  died  in  1864,  leaving  his  sister,  Sarah 
Scales,  his  heiress-at-lswand  sole  next  of  Un.  Sarah 
8cak>s  survived  the  testator's  wife  and  died  in  1 S72 
intestate,  leaving  her  daughter,  the  said  Susan  Suvles, 
her  son,  the  said  William  Scales,  and  her  grandchild, 
the  plaintiff,  Sarah  Jane  Scales,  the  daughter  of  a 
deceased  son,  her  sole  next  of  kin. 

Susan  Scales  died  in  1879,  and  by  an  order  made  in 
August,  1890,  on  an  originating  summons  to  which 
the  ])n  8i>nt  trustees  of  the  will  wltc  plaintiffs  and 
William  Scales  defendant  it  was  declared  that  the  said 
William  Scales  was  entitled  as  from  the  death  of  the 
said  Susan  Soalee  bgr  implioation  dniing  hia  life  to  the 
moiety  of  the  income  of  the  testatoic's  reaidnsxr  |Mr> 
I  sonal  estate  bequeathed  to  the  said  Susan  Scales  during 
her  life  aa  well  as  to  the  other  moiety  of  such  income. 
It  aj^Ared  on  the  stat^^ment  of  mcts  that  Sarah 
Sesles  had  no  legal  personal  lepcesentatiTe.  Tha 
said  Sarah  Jans  Soalse  visa  not  made  a  party  to  flm 
Hunimons,  though  the  Lilistuts  had  notios  that  she  had 
some  claim. 

In  July,  1890,  Stirah  Jane  Scales  commenoed  the 
present  action  for  the  administration  of  the  testator's 
estate.  In  Februaiy.  1682,  she  took  outadminiBtration 
to  the  estate  of  Sarah  Scales,  and,  having  amended  her 
writ  in  April,  1K92.  she  claimed  a  di-c  laration  that  the 
order  of  August,  ls;u),  \s  as  not  binding  on  her  I'itlier 
in  her  own  right  or  in  her  representative  capacity,  and 
oontsnded  that  there  was  an  intostacv  as  to  the 
income  of  the  moiety  of  the  said  Susan  Boalas  dniing 
the  life  of  the  said  William  SoahSb 

William  Soslss  died  in  Oetober,  im 

Lnett,  Q.f.,  and  Sargant,  for  the  plaintiff. — The 

filaintiff  is  not  bound  by  the  order  of  August.  1890. 
t  does  not  appear  on  llie  fMc  of  the  order  that  the 
attention  of  the  jodge  ms  oaUed  to  her  daim.  and 
ord.  16,  r.  46,  oamoft  n«  idled  on.  On  the  oonstmo- 
tion  then  was  sn  inteatsoy. 

Farii'iU,  p. and  Kmi/nu  Pitrkrr,  tor  the  repre- 
sentatives of  William  Sailes,  relied  on  ord.  16,  r.  46, 
and  cited  Curtim  v.  Caledonian  Fire  and  Life  Assur- 

nuct  Co.,  30  W.  B.  19  Cb.  D.  634.  They  also 
contended  thst  the  ocdsr  «u  tight. 

Byrne,  Q.O.,  sod  MuTcg,  lor  the  traetoes. 

CiiiTTY,  J.— The  plaintiff  was  not  a  party  to  the 
j)roLt!i-dintrH  in  cLaainfrs  on  the  summons.  No  fault 
is  to  be  imputed  to  the  trust^-es  on  this  account,  for 
although  they  were  aware  that  the  plaintiff  had  some 
claim  in  the  matter  she  did  not  insist  on  being  made 
a  ])arty,  and  the  summons  was  heard  and  disposed  of 

in  her  abwnce. 

The  question  is  whether  the  plaintiff  is  bound  by 
the  order  made  on  the  summons.  It  is  true  that  she 
htid  not  at  the  date  of  the  order  on  the  summons 
clothed  herself  with  the  right  as  legal  personal 
representative  of  her  grandmother,  Sarah  Scales,  the 
testator's  sole  next  of  kin,  but  it  is  the  ordinary  prac- 
tice of  the  court  to  allow  the  person  entitled  to  take 
out  repreeentation  to  be  added  as  a  paitgr,  and  in  the 
event  of  iuboing  dwwB  thrt  the  dsosnsed'a  sststo  i« 
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HlOIt  COUBT. 


In  re  Bichxbson.— In  as  Sax. 


niGH  OotTBT. 


ontiilfld  to  aoma  intOMt  fhe  otdar  does  not  go  till 

lottors  of  administration  have  hecn  tukiii  out.  In 
my  opinion  tho  plaintiff  is  not  bound  by  tlio  order  of 
thf  11th  of  August.  1,S!)0. 

On  the  true  cooatruction  of  nilo  4*)  of  order  IG  it 
is  ueoeasary  that  tho  ocder  of  tho  court  Hhould  state 
that  the  judge  baa  proceeded  in  the  abeenoe  of  any 
penon  lepreienting  or  entitied  to  repreeent  the 
deceased's  estati',  or  hius  aiipuiufcd  sotm^  p<Tson  to 
roprc'scnt  it,  luid  niy  ojiiniuii  is  foumlfd  nn  tlm  lan- 
gu.igf  of  the  onliT  it*icif.  Tlicn'  iir-i  il  imt  1»»  a  sppa- 
rate  order  to  this  ctTcct;  but  it  luust  itp^H^ar  on  the 
feoe  of  the  order  that  the  court  dispensed  with  tho 
wpwwantatwe.  Tbie  ia  appueDt  htm  tho  tmins  of 
the  rale.  Tlw  woide  '*the  order  lo  made  and  aoy 
ordor  i.  "ns4  (pient  fll0Ii|Oli"  apply,  of  course,  to  the 
case  where  the  oonrt  appoints  souic  pt-rson  to  repre- 
sent the  estate,  and  equally  apply,  m  my  opinion, 
where  the  court  prooeeda  in  the  abacnco  of  a  rrore- 
■entative.  But  to«e  onat  be  a  constat  on  the  moe 
of  the  ocder  that  tiie  attention  of  the  judge  wat 
called  to  the  point  and  that  he  decided  to  proceed. 

On  a  suuimons  under  ordiT  .*)')  the  court  is  not 
bound  to  have  before  it  all  tlie  persuns  whose  interests 
may  be  affected  hy  the  order.  a.s  in  an  old  suit  in 
obmoery.  That  ia  one  of  tho  advaatages  of  the 
Order,  and  the  deeiaioaa  abow  plainly  that  where  the 
court  does  not  require  other  persons  to  be  served  with 
the  summons  under  rule  G  of  order  55,  there  is  no 
necessity  for  the  court  to  express  this  ou  the  fucM  of 
the  order.  But  order  55  was  subsequent  in  dat*»  to 
rule  4G  of  order  IG,  and  it  affords  no  ground  for 
▼aiyiiig  that  rule.  Under  that  rule  I  think  the  deoi- 
ai<m  01 the  oonrt  to  proceed  mtut  be  shown  on  the 
faoe  of  tibe  otder. 

Tt  hasheen  the  OOOHtaut  practice  to  draw-  up  orders 
either  dispensing  with  the  representative  or  appoint- 
ing some  person  to  repteaeut  the  estate.*  Althuugh, 
thwefore,  I  am  deciding  the  point  for  the  fir«t  time, 
mjr  decision  ia  not  a  new  one,  but  is  in  aooordanoe 
with  the  eetablubed  practice. 

On  the  question  of  the  oonstruotion  of  the  will  the 
court  adhered  to  tho  deoiaion  arrived  at  in  ohaiubors 
on  the  11th  of  August,  1890,  Idlowing  ,itniM(rofu;r  v. 
r.ldrilq,-.  :)  Bro.  C.  C.  215.  and  AafM  ▼.  Edbuada,  3 
Y.  ^  Cull.  Eq.  Ex.  216. 

Sdioitora,  Iferycm,  Price,  A  Mnnburn  ;  E.  Robinton, 
for  Origton  db  Mobin$on,  Watton,  Norfolk ;  Barhw  A 
Jama,  for  A,  J,  Winter,  SwafDuun* 


Chan.  Div.  \  , 
North.  J./ 

In  rt  8ax. 

BAltNEl)  f.  NaX.  («.) 

Will — Catutrudion — C'eate  to  carry  ou  biuinfSi — Sale  of 
testaeM  fleatpof^f— JfaiMyrfiv  i/mdun, 

A  ft'fator  }k  ■j\Uftihi:d  hin  liin'inHit,  fo,/iffi<r  \rit'i  ii 
liifsc/ii'lil  mi  **ini'ir.  In  hi.i  .si'tm.  7  /ir  will  cuniniuul  it 
jircvim  tlmt.  if  the.  »un»  ceased  to  carry  on  the  business, 
the  Uatehold  meseuage  woe  to  fall  iuto  residue.  The  svna 
$M  the  bueinete  to  a  limited  company,  o/  which  they 
were  mpointed  mmaging  directurt  fvr  lift,  and  all  the 
eharee  tn  which  were  held  by  them  or  their  nominees. 

Held,  that  (If  pri  If  ill),  ir<i.i  md  rrjui'/Kniit  t><  thr  'jift. 
and  that  the  teatalar'i  eotit  had  ctwitd  to  carry  on  the 
bueintsa  within  Ms  mmtdng  «/  the  proviao  when  thejf 
tcid  it  to  the  company, 

'  Vid'  iSeton,  p.  107,  5th  ctlitirm. 

(u.)  lieported  by  C.  F.  DUKCAN.  Esq.,  Barhstcr-at- 
I<aw. 


By  hia  wffl  datad  the  ISA  of  Manh,  1887.  Jafiv 

Sax,  who  died  on  the  21st  of  Aupust,  HOO,  be- 
queathed to  his  sous,  M.  B.  8;ix.  A.  L.  Sax,  and  C. 
W.  Shx,  iti  eqiiiil  shares  the  gwilwill  of  his  business 
of  scientific  instrument  maker  and  the  stock-in-trade, 
plant,  and  effects  »««i*-g*»w  thareto,  including  the 
leeae  of  th*  fanainaaa  mmaaa:  —iii  *W«  fawkaior 
dedared  Hut  if  hia  said  aona  ahoidd  caaaa  toaanj  ob 

the  said  business,  the  said  leasehold  pCMiiaia  WOdd 
thereupon  fall  into  hLs  residuary  estate. 

The  test.itor  left  him  surviving  his  said  three  sons. 
On  the  Tth  of  January,  1891,  M.  B.  Sax  assigned  to 
his  two  brothers  all  his  share  of  the  business,  indnding 
the  said  leasehold  premises.  In  October,  1S92.  a 
company,  called  Jnhos  Sax  ft  Co.  (Linuted),  with  s 
capital  of  £'_'n.OOO,  was  formed  to  take  over  and  carry 
on  the  said  busiueas  ;  and  by  an  agreement  dated  the 
loth  of  November,  isHJ.  a'.  L.  Sax  and  C.  W.  Sax 
assigned  and  transferred  the  said  busineaB  aod^lesie- 
hold  premises  to  the  company,  in  oonaidarBtiOD  of 
£20,000,  payable  in  2.000  fully-paid  shares  of  £10 
eaeh  to  the  said  defendants  and  their  nominees. 
Under  this  a^'nH.-ment  A.  L.  Sax  and  C.  W.  Sax 
were  appointed  managing  directors  of  the  oompsny 
for  life  an  long  as  tii^  reoudnad  duly  qualified. 

This  waa  an  €ngiiiatin|F  takan  ont  by  ths 

truatoes  of  the  will  of  JoSna  Sax,  to  which  A.  L.  flu. 

C.  W.  Rax,  and  M.  B.  Sax  were  ma-le  di  fenAmts,  to 
have  it  deterinin<Hl.  iniff  alia,  whether  or  not,  un'ler 
the  circutustjiiu  >'s,  the  defendants  had  cea<w>d  to  carnr 
on  the  said  business  within  the  meaning  of  the  will, 
and  whether  the  said  leasehold  praniaea  Ind  Idka 
into  the  testator's  reaiduary  aetata. 

The  company  and  tiia  debantam-holdan  appeand. 
and  submitted  to  the  jurisdiction  of  flia  ooett. 

Alexander,  Q.C.,  and  Jessel,  for  the  trustees  of  fhs 
mil.  —  The  defendants  A.  L.  Sax  and  C.  W.  8iX 
have  ceased  to  carry  on  the  business. 

They  cited  Sin,lh  v.  Jmlerxm,  29  W.  B.  21,  lo  Ch. 

D.  247;  In  rr  t'lcham/e  Hanking  Cb,,  J^&ero/l's  case, 
31  W.  £.  174.  21  Ch.  D.  619;  Fanar  Famr.H 
W.  B.  196,  40  0b.  D.  995. 

Cozens- Hardy ,  Q.C.,  and  Bramwell  Davit,  for 
A.  L.  Sax  and  C.  W.  Bax,  the  company,  and  the 
debenture  holders. — The  proviso  that  fbe  hasdisld 
premises  should  fall  into  the  residue  is  repngnaat  to 
the  gift,  and  therefore  void :  In  re  DugdaJt,  35 
W.  R.  462,  3H  Ch.  D.  176.  [NORTII.  J.,  nferrci  to 
Adam^  V.  AdaiM,  [1892]  1  Ch.  369,  at  p.  376.] 
Messrs.  A.  L.  Sax  and  0.  W.  Sax  are  still  carrying 
on  th(>  business  as  managing  dirootoro  of  theoompsBJ. 

Waley,  for  M.  B.  Sax. 

NORTII,  J.,  said  that  on  the  construction  of  the 
will  the  proviso  was  operative ;  the  business  WM 
given  coupleii  with  a  proviso  which  waa  not  repugnant 
to  tho  gift,  but  which  was  dear  and  consistent  with 
it.  and  which  must  be  conotmed  with  it ;  the  jproriio 
WAS.  however,  only  to  take  effset  if  a  time  shodd 
come  when  no  son  at  all  was  Carrying  on  the  business. 
His  lordship  tlien  continued  : — With  regard  to  th« 
other  point,  as  to  vvliether  the  two  sons  have  cease<ltO 
carry  on  tho  business  or  not,  in  one  si  n-e,  no  doubt, 
they  have  not  ceased,  as  thev  are  still  engiiged  in 
carfying  m  a  baainesa  wluoh  ia  oalled  after  their 
f ather*a  name.  Bat  after  having  eold  the  bnaineaa  to 
tlie  company  as  tlieir  successors,  in  my  opinion  fhoy 
have  ceased  the-nselves  to  carry  on  the  business.  It  i' 
said  they  arc  tochnically  carrying  it  on  fu*  nianagini: 
direi^tors,  but  suppose  they  were  no  longer  able  to  ait 
as  managiour  dlreeton,  would  the  fact  tmit  they  owned 
shares  in  the  company  make  the  business  theirsf  I 
do  not  think  it  would.  Soppoaa  they  aold 
aharee,  ooold  it  be  aaid  after  tliat  tint  tlMgr 
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curying  on  the  buiiiiM  P  It  ooaM  not.  Of  course 
thPTc  Mre  many  de^reee  between  selling  all  and  soiling 
some  shares,  bat  in  my  opinion  they  ceased  to  carry 
on  the  biuineea  when  they  handed  it  over  to  a 
1^1^  of  whioh  thqr  •»  officials.  If  I  w«ra  to 


■f  ttat  Huj  wan  now  oatryii^  on  tiio  Imnienl 
flHBOt  see  any  point  at  which  I  couh!  subsequently 
they  bad  ceased  to  carry  it  un.  In  my  opinion 
they  ceased  to  carry  on  tlie  business,  within  fho 
wwMiing  of  the  |irovuo  in  the  will,  whm  they  aold  it 
toswnpnyteMiAfo  tlirt  wmgmy  to  cwtyiton 
■ttteir  snocessors. 


BoUcitorB  for  the  plainttflb  and 
i  SimmoMlh 


,.  B.  Uax,  Emanud 


Chan.  Div.  1  . ^ 

North.  J.  /  M^I8. 

Jimmm  v.  Bmounr.  (a.) 


'ondotttrt—  Claim  for  posBeaaion  ajUr  deent 
ahtotuU-A.  S.  C,  1883,  ord.  18,  r.  2. 

I»  a  fortdontre  action  the  plaining  did  not  ask  fur 
pmmiom  in  hi$  originating  miMMNM.  An  order  for 
/ondotureaUoluU'  having  bem  made,  thtfhinttgaffUtd 

for  delivery  of  jyntituion. 
Held,  that  aftf-r  /ortdomm  ahuM*  the  eomt  eoutd 

make  tuch  orJtr. 

The  plaintiff  iis  mortgagee  took  out  an  originating 
lumuions  t  foreclosure  against  the  defendant,  but 
did  not  in  the  aumnuniB  claim  deliveiy  of  poMwaian. 
An  order  niti  was  made  on  the  7Ui  of  June,  1892,  and 
ths  foreclosure  was  made  absolute  on  the  Ist  of 
Kberuay,  1893.  The  plaintiff  afterwards  offor«<l  the 
property  for  sale  :  hut  nt  tlic  iiuuti'/n  his  ri^'ht  t<i  sell 
was  disputtnl,  aud  the  defendant,  who  continufHl  in 
ponesdon  of  the  property,  denied  such  right.  The 
plaintiff  than  morad  »  pturte  for  aa  oidar  iw  deUrery 


for  the  motion. — Under  ord.  18,  r.  2,  we 
m  trnnmnri  to  an  order  for  possession.  This  rule, 
wbibh  relatea  to  the  joining  oi  any  cause  uf  action 
without  the  leave  of  the  court  in  an  action  for  the 
recovery  of  land,  expressly  exempts  such  a  case  as 
the  present,  and  provides  :  "  Nothing  in  this  Act 
(ball  prevent  any  plaintiff  in  an  action  K>r  foreolonire 
or  redemption  mm  asking  for  or  obtaining  an  order 
for  deUTery  of  the  possession  of  the  mortgaged  pro- 
perty to  the  plaintiff  on  or  after  the  order  absolute 
for  foreclosure  or  r«'<l(:'mption." 

He  referred  to  Crarcn  Hank  v.  Harthi/.  W.  N..  1886, 
p.  189;  Bait  v.  Appleyate,  36  W.  R.  ;iS»7,  41  Ch.  D. 
41';  Ktith  T.  Dai/,  37  W.  R.  242,  39  Ch.  D.  402. 


Div.  I 


Chan.  Div. 
Stirling, 

Tn  re  BmWKt  iMD  PoiMton  Estai 

Vern'on  r.  VKIiyON.  (a.) 

Sriilal  Laud — I mprvvemcuti  — Truant  fur  Uff — ()hU<jn- 
tinn  U>  viake  imymmtt  to  sinking  fund — Validity — 
StitUd  Land  Ati,  1882  (46  ds  46  VieL  c.  38),  M.  'ii, 
26,  33,  51,  56. 

Under  a  settlemeid  vuule  in  1877  truttun  icrre  eimhlrd, 
at  the  request  of  the  tenatd  fur  life,  to  raise  certain  /^mnt 
of  money  for  improvemetUs  which  were,  to  a  large  rjlmt, 
thote  authorized  by  the  Settled  Land  Ad,  1882,  and  to 
hand  them  over  to  him  to  be  applied  bij  him  for  tueh 
improvement  ptirjtosts,  u-i(h<<tit  aui/  UahiUtij  on  the  part 
of  the  trusteet  to  »ee  to  their  appiiaUivn.  Tlie  tenant  for 
life  was,  aeeurding  to  the  terms  of  the  eettlement,  under 
an  obligation  to  rqdaee  out  of  income  the  moneys  to 
handed  over  to  himoy  asmmat  inataimente  of  1«26m  of 
CQcA  turn  handed  over  to  Aim.  He  received  moneye  from 
the  irtuteeg,  apjdied  them  for  improvemente,  and  paid 
several  contributions  to  the  -linking  fund. 

Held,  that  the  obligation  to  recoup  did  not  in  any  tmy 
ajfoA  the  right  of  the  tenant  for  life  to  exercise  any  of  the 
powere  qftke  Settled  Land  Ad,  1882,  and,  eoneeiuentip, 
did  not  eMi*«Miie  teethm  01  of  Oat  Ad. 


XoKTU,  J.— I  do  not  think  the  cases  cited  exactly 
nply.  I  ttink,  howarar,  on  the  ffeneral  principle 
Voich  they  cover,  I  can  make  tlia  ORlar  as  auad. 

Solicitors,  Bnx>ki  it  Jenkina. 


(a.)  fieported  by  J.  Ahtuuk  Fans,  Baniater- 


Adponinad  aommons. 

Thia  was  aa  vdmtJdng  annMnwia  taken  out  by  the 
trnaleea  of  a  settlement,  dated  the  14th  of  April, 

1S77,  under  section  56,  sub-section  3,  of  the  .'M  ttled 
Land  Act,  1882,  for  the  determination  of,  inter  alia, 
the  question  whether  there  wa-s  any  obligatiun  on 
Lord  Vernon,  the  tenant  for  life  under  the  settlement, 
to  contribute  any  further  payments  to  a  osrtain 
sinking  fund  directed  to  be  formed  by  the  settlement. 
By  the  settlement  in  question  the  Vernon  family 
estates  were  settled  in  strict  settlement,  and  the 
trustees  were  authorized,  with  the  consent  of  the 
tenant  for  life,  to  mortgage  the  settled  estates  in  fee 
or  for  a  term  in  ocder  to  raise  a  som  of  £40,000, 
£101,000  of  whioh  ma  applicable  for  agricoltual 
improvements  and  £30,000  for  colliery  improvements. 
The  improvements  authorized  by  the  settlement  were, 
to  a  large  extent,  those  authorized  by  the  Settled 
Laud  Act,  1882.  The  truatees  were  to  keep  sejmrate 
accounts  of  flia  moneys  so  raised  under  the  titles  of 
"Eatato  Inmravaaoflnt  Fund"  and  "Colliery  Im- 
provement  Fund,"  and  they  wflfe  to  pay  the  monevs 
when  so  rwiuirt'd  by  the  tenant  for  life  to  him  to  be 
applied  by  him  for  the  purposes  for  which  thev  were 
apphcablo  under  the  settlement  without  liability  on 
the  part  of  the  trustees  to  see  to  the  application 
thereof,  or  for  any  misapplication  or  non-appUeaskm 
thereof.  Xha  aattlamant  wondad  that  the  annual 
income  of  tiia  aetflad  eatwea  waa  to  stand  charged 
for  twenty-five  years  from  the  respective  dates  when 
any  such  moneys  were  raised  with  the  payment  to 
the  trustt'es  of  annual  sums  equal  to  one  twenty-fifth 
part  of  the  money  so  raised,  which  were  to  form 
sinking  funds,  and  in  daAndt  of  payment  by  the 
tenant  for  life  the  same  were  to  be  raised  tmdera 
term  of  500  years.  Each  addition  to  the  sinking 
funds  was  to  l^*-  invested  by  the  tnistee.-i,  and  held 
by  them  as  moneys  arising  imder  the  general  jHJwer 
of  sale.     The  trustees  were,   until  the  sums  of 


£10,000  and  £30,000  weia  nquiied  for  the  anthoiiaed 
purposes,  to  hold  them  upon  flm  troata  dedarcd 

concerning  the  moneys  to  arise  under  the  general 
power  of  (Wile  in  the  settlement.  Huch  moneys  wore, 
amongst  other  puq)0!irs,  tu  be  jijiplied  in  the  purchase 
of  other  lands  to  be  settled  in  the  same  manner  as 


(a.)  Beported  by  W.  A.  U.  Woods,  haq,,  Barrister- 
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tho  estates  originally  settled.  Tha  powers  of  raising 
the  £10.000  and  £30,000  bad  been  ezerdsed,  but  not 
to  the  foil  extent,  £4,200  having  been  raised  for 
agricultural  inijirovniiu'iitfl  and  £22,100  for  colliery 
improvements,  and  the  money  had  been  applied  for 
such  purposes  at  various  dates  between  the  29th  of 
Noveuiber,  1883.  and  the  3id  of  Mansb,  1890.  The 
sinking  ftuidi  required  bj  llw  ■ettlwnwit  had  been 
duly  kept  up,  but  did  not  as  yei  eipul  the  amoants 
raised  for  the  improvomcnts. 

L.  Lopei,  for  the  appUcanta. — The  provision  in  the 
settlement  which  obligee  the  tenant  for  lifo  to  innkc 

Eymentfl  to  a  siokiug  fund  does  not  tend  to  prevent 
m  from  resorting  to  the  Act  of  1882,  and  is  not  void 
under  section  51,  whidi  providee  that  any  provision 
in  a  settlement  which  attempts  in  any  manner  to  pro- 
hibit or  prevent  a  tenant  for  life  from  exercising,  or  to 
induce  him  to  abstain  from  exercising,  or  to  put  him 
into  a  position  inconsistent  with  his  exercising  any 
war  under  the  Aat  ia  to  be  daemad  Toid.  Lord 
amon  ii,  tiMnfore,  hoimd  to  oontfania  to  make  the 


Hagtiivjt,  Q.C.,  and  Jfcmttow,  for  LordYemon. — 
Tho  policy  of  the  Act  is  that  a  tenant  for  life  should  have 
j>ow('r  to  improve  tin-  i.'Stato  at  the  cost  of  tho  estate, 
and  not  out  of  the  income  arising  from  it.  Tho  provision 
in  the  settlement  is  contrary  to  the  scheme  and  inten- 
tion of  the  Aat,  and  ia  oonaeqaantly  void.  The  money, 
whan  raised,  was,  under  seotlon  33  of  tiia  Aot.  am>lie< 
abln  as  capital  money  arising  under  the  Act,  and  the 
improvements  are  such  as  oould,  imder  section  25  of 
the  Act,  have  been  made  with  such  capital  money. 
Section  Idof  the8<>ttIod  Land  Act,  1890,  empowers  the 
court  in  any  case  where  it  appears  proper  toanflKKice 
oanital  money  to  be  applied  lor  improvaBMnts 
authotiaed  by  the  Aot  or  t£e  Aot  of  1882,  notwitii- 
standiug  that  a  scheme  was  not  before  the  exectition  of 
the  improvements  submitted  for  approval,  as  re^iuirc+i 
by  the  Act  of  1882,  to  the  tnistfrs  of  the  settlement 
or  to  tho  court.  That  section  is  retrospective  as  regards 
improvements  executed  after  the  passing  of  the  Aot 
of  1882 :  In  re  Ormend^t  Bdtted  £$tate,  40  W.  B.  490. 
[1892]  2  Ch.  318.  rSmUKO,  J.— niat  is  a  discre- 
tionary power,  and  before  exercising  it  T  should  have 
to  be  satisfied  that  the  money  has  been  expended  in  a 
manner  authorized  by  the  Settled  Land  Acts  and  that 
the  expenditure  was  for  the  benefit  of  the  estate.] 
The  present  question  is  a  much  larger  one,  namely, 
whetner  the  provision  in  the  settlement  is  not,  as  we 
submit  itis,  miolly  void  as  being  contrary  to  the  policy 
of  the  Aot 

Stiklino,  J, — As  regards  this  question,  I  do  not 
foci  that  in  the  way  iu  which  it  has  been  put  before 
mo  there  is  any  f^n-ni  difliculty.  [His  lorflshiji 
referred  to  the  proviwons  of  the  settlement  of  the 
Vernon  estates,  and  remarked  that  the  sums  Of  money 
xaisedundar  thapowacs  in  the  sattlamsnt  wotQ,  under 
aeotion  83  of  the  Settled  Land  Aot,  1882,  capital 
moneys  applicable  as  such  under  the  Act.  He  con- 
tinued:— J  What  has  haiipened  is  this.  These 
powers  have  to  a  certain  extent  V)oen  exercised,  and  sums 
oi  money  raised  have  been  dealt  with,  not  in  aocord- 
anoa  wrai  the  provisionii  of  thu  Settled  Land  Act,  but 
in  accordance  with  the  provisions  of  the  settlement. 

The  settlement  gives  the  tenant  for  life  power  to 
request  the  tru8t(;es  to  hand  the«ie  funds  OTOT  to  him 
to  DC  applied  for  improvement  purposes. 

The  scheme  of  the  settlement  is  that  the  funds, 
when  raised,  are  to  be  handed  over  to  the  tenant  for 
Ufk  at  bis  request,  to  be  applied  for  these  improve- 
ment puqioses,  the  trustees  not  being  bound  to  see  to 
the  apphcutiuu  of  them.  The  improvement  pur- 
'  hf  Hm  aatUamant  an,  to  i 


extent,  those  whioh  ara  aanotioned  by  the  Settled 
Land  Act,  1882 ;  in  sqbm  rs^sols,  I  think,  they  go 
beyond  them;   but  m  tho  main  they  am  those 

aj)prove<l  by  the   Act.     The  trustees  have  ban  fled 
over  the  funds  to  tho  tenant  for  life,  and  h>-  ba^< 
applied  tliem  for  improvements  acconlingly.     I'lid-  r 
the  terms  of  the  settlement  he  is  under  an  obliiga- 
tiOB  to  replace  the  sums  raised  by  paying  to  the 
trustees  annual  instalments  of  ooa  twenty-fiftb  of 
each  sum  handed  over  to  bim.    The  qneatioik  is 
whether    Lorrl    Vernon    is    under  any  obligation 
to  continue  to  make  any  further  pay  mentis  of  the 
instalments.    It  seems  to  me  that  he  is.    The  fimdj<. 
when  raised,  constituted  o^tal  moneys  under  the 
Aot.   Tt  was  competent  for  tha  tsnaat  for  life,  if 
ho  was  so  minded,  to  apply  to  the  trustees  to  have  the 
funds  dealt  with  under  that  Act,  and  applied  for 
improve  ru  el  its  accordingly.     Section  26  of  the  Act 
contains  careful  provisions  as  to  the  mode  in  which 
capital  moneys  shall  be  applied  for  improvemeaits. 
Speaking  AacHj,  then  mast  either  ba  n  aohame 
sanottonad  by  via  tnisteea  or  tiia  mnoKon  of  tha 
court  must  be  got.    Tho  Act.  for  some  reason  or 
other,  ban  not  be^n  resorted  to.  but  the  money  has 
been  biiu<ie<l  over  to  tho  tenant  for  life  to  be  dealt 
with  by  him  under  the  settlement.    "V^liy,  then,  is  he 
to  be  relieved  from  the  obligation  imposed  on  him  by 
the  settlsmant,  of  rsooimiiig  ona  twenty-fifth  o«t  of 
the  fund  banded  over  to  mm  from  year  to  jaar? 
It  is  said  that  that  obligation  is  contrary  to  tha 
policy  of  the  Act.  and  is  void  under  section  61. 
But  does  that  obligation  a»        recouping  in  case 
tho  jiowors  of  the  settlement  are  resorted  to,  tend 
in  any  way  to  prerenl  tim  tenant  for  life  from 
exercising  any  of  the  powers  under  the  Aot  F   I.  < 
not  see  that  it  does.   The  obligation  only  aiiae 
the  money  is  handed  over  to  the  tenant  for  life  to  ba 
dctilt  with  by  him  in  accordance  with  the  settlement; 
but  it  was  open  to  him,  and  it  is  still  open  to  bim,  to 
resort  to  the  powars  of  tha  Act.   Instead  of  asldmg 
the  ttustoes  to  hand  over  tha  fund  to  ba  dealt  wtu 
by  him  according  to  the  powers  of  the  settlement,  he 
might  have  gone  to  them  and  asked  them  to  deal  with 
the  moneys  under  tho  Act,  and  in  that  case  be  would 
have  been  under  no  obligation  to  recoup  at  all.  If 
the  provision  in  the  aetllament  had  been  that  he  was 
bound  to  reooim  the  mom^y  if  it  had  been  applied  bj 
the  trustees  under  tiie  Aot,  that  would  lum  been 
void ;  but  that  is  not  tho  case  here.   8o  far  from 
the  provision   in  question  tending  to  prevent  the 
tenant  for  lifi^  from  exercising  tho  powers  under  t!.' 
Act,  it  seems  to  me  that  it  offers  a  strong  inducement 
to  him  to  resort  to  the  powers  in  the  Act  rather  than 
to  those  in  tiie  aattlement.  Unf oitonataly,  through 
ignoranoe  or  for  aome  other  reason,  be  has  raaoit/od  to 
the  powers  of  the  settlonient  instead  of  those  under 
the  Act,  and  all  I  c»m  say  is  that,  h:iving  done  so,  heia 
bound  to  gfo  on  making  the  jiayments  out  of  the  money 
handed  over  to  him ;  but  that  is  entirely  without 
prajndioe  to  any  application  he  may  make  under 
section  15  of  the  Settled  Land  Act,  1890.   That  Aot 
was  passed  in  order  to  remove  what  was  supposed  to 
be  the  bad  efTect  of  rfrtain  decisions  of  this  cunrt 
when   money  had  been  applied  for  improvemeuts 
authorized  by  the  court,  but  without  going  throuKh 
the  fonns  required  by  the  Act  of  1882.  Upon  Ute 
present  smumona  I  ean  only  say  that  at  present  tiiere 
IS  an  obligation  upon  Lord  Vernon  to  contribute 
further  payments  to  the  sinking  fund  in  question, 
according  to  the  provisions  of  the  settlement 

Solidtom  for  all  parties,  Amotd  A  Hemy  White, 


Digitized  by  Google 


BLlGH  COUBT. 


In  re  Poktska  Island  Building  Society. 


Hion  Court. 


May  19;  Juno  21. 


Chan.  Biv.  I 
Yanghan  Williams.  J.  J 

In  re  Pobtssa  Island  Buildinu  fcJocuiTY.  (o.) 

OMMpony— I^Miiw  vp-Segutend  ittOding  aoeiefy— 

Coumtjf  eouH  —  Special  cote  juritdidion  —  Building 
SvrtttitM  Ad,  1874  (37  <fc  3S  Vid.  c.  42).  a.  32,  «m6- 
sertion  (4) — C(tmpanie8  {Windiiuj-n v)  Art,  ls90  (o3  ifc 
M  Tict.  c  63).  4.  3,  tub-$edio>i  {iy-CoutUy  Ckmrt 


±  c  63),  $.  i 
«nL  41,  r.  9. 


/n  <Ae  winding  up  in  the  county  court  of  a  building 
$ociety  rtgittered  under  the  Building  Socidies  Ad,  1874, 
a  tpecial  case  for  the  (pinion  of  the  High  Court  may  be 
dated  under  section  3,  uA-$edian  (8),  tht  Conatuniu 
{Winding-up)  Ad,  1880. 


nM  Bboye-named  society,  wUdi  WM  •  Vnllding 
■ooalgm^jstered  under  the  Building  Societies  Acta, 
was  wSng  wound  up  in  the  county  court.  Tlio  county 
1  -  urt  jufigp  statod  ft  special  case,  oiititlLd  in  the  Com- 
paiue«  Acta,  1862  to  1890,  the  Building  iSocieties  Act, 
1874,  tatd  the  County  Courts  Act,  1888,  for  the 
determination  of  certain  questions  uuiiig  in  the 
winding  up.  A  prdimiiiAry  objection  wtm  iMkm 
raising  the  qufstion  wlicthfr  si  judge  of  the  county 
court  could  state  a  special  case  under  section  3,  sub- 
section (3),  of  tbe  OompaniM  CWmding-iip)  Ant, 
IhlM). 

Fiulny,  Q.C.,  Bunting,  and  Frank  Evam,  for  the 
(■(itiiiiiittee  of  depositors,  took  the  preliniirifiry  objei;- 
objection  that  the  county  court  haa  no  jurisdiction  to 
8tat«  a  special  caao  under  the  Companies  (Winding- 
up)  Act,  1890.  The  CompMuet  fWtnding-up}  Act, 
1800,  hM  really  nothnofr  to  do  wicb  ib«  wmding  up 
ofbnQding  societies  ri'pi^tcred  under  the  Act  of  1874. 
Under  the  1874  statute  the  court  for  winding  up  pur- 
l-osesis  the  county  court,  and  the  Act  of  1H90  has 
bem  construed  as  not  applying  to  the  winding  up  of 
these  societiea.  In  1892,  however,  the  rule-making 
•atboiity  under  Uie  OounW  Coorti  Aot,  IMS^  mado  a 
rale  (ord.  41,  r.  9,  also  dtad  ai  nila  146)  that  tb« 
j.n.ri'iion'?  of  the  Companies  Acts,  1802  to  IS90,  and 
the  rule*  luadi;  thereuuder.  so  far  as  they  related  to 
winding  uj),  should  apply  to  the  winding  up  of 
societies  registered  under  the  Building  Sodetiee  Act, 
1S74,  and  that  the  winding  up  of  any  such  societies 
dioold  be  oondnotod  in  all  respeots  as  u  sooh  societies 
were  registered  mider  any  of  the  Comjtanies  Acts. 
Thnt  was  jirobably  meant  to  apply  the  procedure 
under  tbe  Acts  to  these  liquidations.  It  it  goes 
further  it  is  ultra  viret,  for  the  Act  of  1888  only 
enables  rules  to  be  made  for  regulatine  procedure  in 
tlie  oonnty  oonrt.  But  stating  a  spediu  case  ii  doing 
•omething  more.  The  Legislature  meant  that  build- 
ing society  liquidations  arc  to  be  conducted  in  the 
county  court ;  an  appeal  to  a  divisional  court  being 
given  in  a  proper  case.  But  if  this  rule  applies 
tbe  county  court  litigant  may  be  dragged  from  Im 
o-wu  disthot,  not  only  to  the  BiA  Ooivt,  but  after- 
wards to  ti^e  Appetd  Court,  and  to  the  Hbnae  of 
Liorda. 

Buckley f  Q.C,  and  £mmanuel,  lor  the  liquidator, 

hear  the 


oontended  Uiat  fhere  waa  juiadiotion  to 

■pedal  (Vise. 

Sir  Henry  James,  Q.C.,  BramwM  Davit,  and  O,  Q. 
Cffwuuuood,  §or  otiit 


Vauohax  Wii.m.vms.  J.— a  preliminary  objection 
was  rsised  to  my  hearing  and  deciding  this  ^eoial 
oaaa  on  the  groond  that  the  ipedal  oaao  was  ttated 
'  to  liie  ptofiaiona  of  seelioii  3  of  the  Oom- 

I'E  ^  Fown^  Etq,t  Bauiater- 
at-Law. 


(••)  Bapocled  hgr  V. 


Sanies  (Winding-up)  Act,  1890.  That  section  provides, 
y  sub-ieotion  9,  tnat  "  if  aiqr  question  arisee  in  any 
winding-up  oroMtdiup  in  a  ooimgr  ooort*  or  in  the 
Stannaries  Court,  wliieh  all  Die  partiei  to  flie  pro- 
ceedings, or  which  one  of  theiu  and  the  judge  of  the 
court  may  desire  to  have  determined  in  the  first 
instance  in  the  High  Court,  the  judge  shall  state  the 
facts  iu  the  form  of  a  special  case  for  the  opinion  of 
the  High  Oourt,  and  thereupon  the  special  case  and 
the  prooeedings,  or  such  of  them  as  may  be  required, 
shall  be  transmitted  to  the  High  Court  for  the  pur- 
poees  of  tbe  determination."  It  was  oontended  that 
this  section  only  applies  to  the  winding  up  of 
oompaniee  in  the  county  ooart,  and  that  it  haa 
no  application  to  the  winding  im  of  •  looiefy 
registOTed  under  the  Biiildfai|r  Sodetm  Aota.  It  was 
urged  that  the  Act  of  1890  is  not  incorporated  with 
the  Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42), 
section  3'2  of  which  enacts,  sub-section  {-i],  tli;it  a 
society  under  the  Act  may  terminate  or  be  dissolved 
"  by  windinff  np  either  roluntarily  under  the  super- 
vision of  ue  oonrfe  or  hf  tbe  ooart»"  and  that 
"  general  orden  fbr  regdatbg  the  proeeedlnge  of 
the  court  under  this  Act  naay  l>e  from  time  to  time 
made  by  the  authority  for  the  titau  being  empowered 
to  make  general  orders  for  the  court."  And  by 
section  4  ox  the  same  Act  "  tbe  court  means  in  Eng- 
land the  oountv  court  of  the  district  in  which  ue 
chief  o£Boe  or  pJaoe  of  *^"g  for  the  boaineei  of  the 
society  is  situate. 

Now,  it  wa.i  decided  in  Att'lrrw  v.  The  Swansea 
Cumbrian  Ikiujit  S,^'ieii/,  29  W.  R.  382,  that  the 
Companies  Acts,  18t52  and  1867,  apply  to  liquida- 
tions under  the  fiotldii^  Sooieties  Act,  1874.  It  is 
said,  and  truly  eaid,  that  tids  ease  does  not  decide 
that  the  Companies  Act,  1890,  applies  to  liquidations 
under  the  Building  Hocieties  Act,  1874,  and  that  a 
dfci.'jion  thiit  the  AcUs  of  I  SijL'  and  1867,  which  were  in 
force  in  1874,  are  incorporated  by  implication  in  the 
subsequent  Act  of  1874  falls  very  short  of  a  decision 
that  the  Act  of  1874  by  implioation  inooipacates  the 
Act  of  1890,  whibh  was  not  in  force  when  the  Act  of 
1874  was  passed. 

^niis  makes  it  necessary  to  examine  the  grounds  of 
the  decision  in  the  above  cited  ca»e — a  case  which, 
it  may  be  observed,  is  confirmed  by  the  decision  in 
In  re  Sunderland  Buildiix/  ^Soaciy,  37  W.  R.  Oo,  21 

a  B.  D.  349^  Now  Undiey,  hj.  (than  Undlagr,  J.l, 
sa^s  in  the  fanner  ease  tmit  €bf  true  eiSwt  to  ma 

mmd  of  the  32nd  sfotion  of  the  Building  Societies  Act, 
1874,  is  simply  this — to  substitute  the  county  court 
for  the  Com-t  of  Chancery,  and  that  it  does  in  effect, 
although  not  expressly  put,  building  societies,  under 
the  Companies  Acts  of  1862  and  1867  by  virtue  of  tiie 
clauses  in  those  Acta  relating  to  industrial  companies, 
although  the  Companies  Acts.  1862  and  1867,  are  not 
expressly  incorporated  in  the  Building  Societies  Act. 
If  this  is  the  true  ground  of  the  decision  it  seems  to 
me  that  the  provisions  in  foroe  at  an^  particular  time 
for  the  winding  up  of  oompaniee  m  the  Chanoary 
Division  of  the  High  Oonrt,  wUdi  now  stands  in  the 
place  of  the  Court  of  Chancery,  will  apply  to  a  wind- 
ing up  in  the  county  court  of  a  building  society,  evMi 
though  such  provisions  may  be  the  result  of  i  ii.kct- 
ments  passed  since  1874,  for  the  only  effect  of  the 
Act  of  1874  is  to  snbstitate  the  county  court  as  the 
tribunal  lor  winding  np  instead  of  the  Hi^  Court, 
and  the  duty  of  the  oonnty  oonrt  will,  at  all  tfanes,  be 
to  appl}'  to  winding  up  in  the  county  court  the 
ejittctments  which  froiu  time  to  time  hapjien  to  be  in 
force  for  the  windiuf^  up  of  companies.  If  this  view 
is  right,  it  fuUowa  that  the  provisions  of  the  Act  of 
1890  fbr  stating  a  fpecial  c  ISO  for  the  determination 
of  questions  arising  iu  the  winding  up  uf  a  company 
in  a  county  court  will  apply  to  the  winding  up  of  a 
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High  Court. 


In  rx  Pobtsxa  Islaitd  Buildiko  Socibtt. — Smith  v.  Bobiksok. 


HiOH  ComtT. 


Traflding  aootetjr  in  the  ooonty  oonit.  It  is  to  be 
obeenrM  that  the  particalar  section  which  the  judges 
in  Atulrew  v.  The  Swanaea  Cambrian  Benefit  Hoeitiy 
bold  to  apply  to  the  winding  up  of  a  buildin;^  society 
was  aeebon  43  of  the  Companies  Act,  1867.  which 
seotioii  eiuuitt  that  a  person  dissatisfied  may  apfMad. 

Then  mm  another  ground  mged  before  me  u 
diowiog  thftt  I  bad  jiiriacKetlon  to  detmnlne  this 

Hp(Hnal  (-aso;  it  wfts  snid  th.it  jnriHdiction  Wft«  g'ivpn 
to  UJL'  by  tho  County  Court  Jiules,  18£)2,  ord.  -41,  r.  !>. 
which  rulo  is  as  follows:— "Tho  provisions  of  the 
Goinpunies  Acts,  1862  to  ISOO,  and  the  rules  luude 
thereunder,  so  far  as  chey  relate  to  winding  up,  shall 
to  the  iriading  19  of  eooietaee  t^gjafeued  under 


_  SooMte  let,  1874  ** ;  "and  the  wind 
ing  up  of  any  raoh  societira  Hhal!  he  conductod  in  all 

reapeota  as  if  Sttcb  societies  were  companies  registenxi 
under  any  of  the  said  Companies  Acts."  And  it  was 
■aid  that  the  judgments  in  Andrrw  v.  The  Sivausm 
Qtmbrian  Btnefit  Society  applying  the  Acte  of  1862 
and  1867  to  the  winding  up  of  a  building  society  in 
tiie  ooimty  court,  were  partly  based  upon  the  rules 
of  the  county  court  adopting  the  orders  and  ruins  in 
Chancery  under  the  Companies  Acts,  1862  and  IBQl, 
which  were  utterly  unworkable  without  the  Acts 
themml^ee.  I  nrefer  mysdf  to  base  my  decision  on 
the  aroaiid  ftrsi  stated,  because  I  do  not  think  that 
■eelMn  164  of  51  &  52  Viet.  c.  13,  which  enables 
fivaooonty  court  judges,  with  tho  approval  of  the 
IiOBd  Chancellor  and  tlbn  Kule  Committee  of  tho  High 
Court,  to  frame  rules  and  orders  for  regulating  the 
practice  in  the  county  courts,  gives  power  by  these 
rules  to  amly  to  a  windiqg  np  under  the  Building 
Societies  Aot  pronsions  of  Aots  of  Parliament  which 
arc  not  hy  the  Act  itself  exjirrssly  or  impliedly 
applied  to  11  winding  up  under  thn  Building  SociPtiea 
Act.  Indet'd,  I  doubt  whether  it  would  bo  compntt^nt 
under  section  164  of  51  &  52  Vict.  c.  43,  to  frame  a 
rule  in  the  very  terms  of  subosectiou  (3)  of  section  3 
of  the  Compaaies  (Winding^iq»}  Aot,  1890;  lor  it 
seems  to  me  that  saoh  a  rule  would  do  somaddng 

more  than  rrgiilafo  thn  prnctirf  of  the  county  OOlUt* 
The  objection  must  therefore  be  overruled. 

SoUoitora.  Learoyd,  MiMtr,  A  Jamt$;  Biamky 

Ei<an»,  for  Scotney  Shni>"n,  Wlncbeitar;  A,  W. 
Millt,  for  Kitig  Jt  Lapthuru,  Laudport. 


(lfM]imraiidWii8ht.».)!  Mv»;J«m«2. 

Hxrmv.  SoBiNSox.  (a.) 

Landlordand  temmt-^Ooveuant  tafoytkargtM—Nnimnce 
ariting  ftom  eentUtiim  0/  draait^**  Charges  charged 
on  the  hisor  in  rrsprrt  of  the  premises " — Fithlic 
Utalth  {London)  Act,  ISO!  (54  &  55  Vict.  c.  76). 

7*1  lie  Uase  of  a  hoiuie  h;/  t/f  plaintiff  to  the  defendant, 
the  defeudiitit  covenanted  to  "pay,  bear,  tuid  diifchnrije 
all  land  tax,  »eiver»  rate,  main  draiiiayt  rate,  and  itll 
other  rates,  taxes,  assessments,  charges,  or  iinptisilions 
whatever,  parliamentnty,  parochial,  or  olherwiae,  which 
noiv  are,  or  at  any  time  during  the  eonttnuanee  of  this 
demise  mag  be,  tared,  charged,  assessed,  or  imposed  upon 
the  said  demised  premises  or  any  jxirt  thereif,  or  on  the 
saiil  yeitrhj  rent  Im-'lij  reserved,  or  any  jtart  thirrof,  or 
oti  tfte  Uswr,  his  ejecutors,  administrators,  and  assigns 
for  or  in  respect  of  the  said  premises," 

The  plaintiff,  having  incurred  eniMsev  under  the 
PuUie  BmM  (London)  Act,  1891,  I'n  remedying  a 

(a.)  B«ported  by  J>      Au>uLe>,  Es^.,  iiarrutlcr-at- 


mi««ii«e  ariiing  from  an  escape  of  sewer  gas  from  ike 
drains  of  the  house  into  the  bateineat,  brought  an  uetiam 
agaitist  the  defendant  to  recover  thete  erpcmti  from  him 

under  t  lie  foregoing  corn, aid. 

Held,  that  the  artiun  iran  iwimtniunhle. 

Apjieal  by  the  defendant  from  a  dtxrision  of  his 
Honour  Judge  Bayley,  sitting  at  the  Wt«stminster 
County  Court,  in  favour  of  the  plaintiff.  By  inden- 
ture of  lease  dated  the  19th  of  March,  1891,  the 
plaintiff,  William  Smith,  demised  unto  the  defendant, 
Alfred  Rubins'jn ,  a  dwelling-house  for  the  term  of 
seventeen  years,  at  the  n  nt  of  £60. 

The  lease  contain«Hl  a  covenant  on  the  iKirt  uf  tho 
dcfendrat  that  be  "  shaU  and  wfU  during  the 
ooutinuanoe  of  this  demise  fnj,  bear,  and  disdwtn 
all  land  tax,  sewers  rate,  mam  drainage  rate,  sad  ■& 
olber  ratee,  taxes^  asssasments,  charges,  or  impositiaiu 
whatsoever,  parliamentary,  parochial,  or  otherwise, 
which  now  are  or  at  any  tiiuo  during  the  continuance 
of  this  demise  may  be  taxed,  charged,  assessed,  or 
imposed  upon  tho  said  demised  premises,  or  any  part 
thereof,  or  OD  the  said  yearly  rent  herefajy  reserveo,  or 
any  part  fliSNof,  €r  oa  the  IsBBor,  fits  UMBtow. 
administrators,  and  — igns,  for  €r  in  iwpaotof  tiia 
said  premises." 

Then  followed  a  covi'Ufint  to  repair  as  follows ;  - 
"  The  lessee,  his  executors,  administrators,  and  as- 
signs, shall  and  will  forthwith  put  the  sdd  fliHliHS 
into  complete  repair  at  hia  aiftd  their  own  si^ssM, 
and  to  the  aatisfaotioD  of  (bo  lessor,  bis  czeentonsnd 
administrators,  and  from  time  to  time,  and  at  aJl 
times  during  the  said  term  hoTcby  granted,  at  Lis 
and  tlioir  own  proper  costs  imd  charge's  wt  U  and 
saflioiently  repair,  support,  uphold,  maintain,  pisve, 
daaWW,  glaze,  amend,  and  keep  the  said  messuage  jr 
tenement  and  premises  hereby  demised,  with  all  and 
singular  the  appurtenances  and  all  the  walls,  pales, 
jiosta,  rails,  j>avement8.  sinks,  scwors,  drains,  gutt«r«, 
vaults,  houses  of  office,  and  watercourses  thereto 
belonging  or  in  anywise  appertaining,  in,  bj.  and 
with  all  naadful  and  naosssary  repsurations,  wImo, 
wlwrs,  and  aa  often  aa  need  or  oooaskm  shaU  i«iaiie. 
damage  by  fire  only  excepted." 

In  cousttjut'ucf  of  an  order  having  been  msde 
upon  tho  hmdloni,  he  incurro<l  oxponses  under  the 
Public  Health  (London)  Act,  1891,  in  remedying  * 
nuisance  arising  from  tne  oooditini  of  flia  dwM  flf 
the  hooBB,  which  allowed  sewage  gM  to  sisaps  iate 
the  baaement,  and  he  brought  an  action  agsmit  ths 
defendant  to  recover  these  expenses  from  him. 

The  county  court  judge  held  that  these  oxpeoM* 
were  a  charge  upon  the  lessor  in  respe<  t  of  ttispn^ 
mises,  and  gare  judgment  for  the  plaintiff.  < 

The  dsleodant  appealed. 

L'lnden  Dell,  for  the  appoHimt. — The  lessee  wm  notj 
liable.  The  chaige  was  not  a  charge  00  the  lessor  iaj 
respect  of  the  premisea.  [He  dted  BawUm  t.  Brig/t,] 

27  W.  R.  138,  3C.  P.  D.  368;  Pudd  v.  Marshnll,  2J 
W.  li.  148,  5  C.  r.  D.  481,  Lyon  v.  Grtrnhow,  H 
Times  L.  K.  457. ~  ffartU,/  v.  HiuUoii,  4  C.  P.  IX 
367,  28  W.  R.  Dig.  119,  is  distinguishable,  as  it  diJ 
not  relate  to  a  nuisance.   I  admit  that,  unless  thi 

5 present  case  oan  be  distinguished  from  Hartkg  « 
Tudson,  that  case  binds  me.  But  here  Hiere  wm  h 
misfsasance  on  the  part  of  the  landlord  in  not  k 
the  drains  in  repair.  It  is  a  charge  on  the  lam 
but  not  *' in  le^eot  of  the 


finer .  for   the   respondent.    This  was  a  Par 
mentary  charge  iuiposo<l  njxm  the  ownt-r.    [lie  oiM 
Crosse  v.  Baw,  23  W.  li.  6,  L.  R.  9  Ex.  209 ;  Bndd 
MarshaU],  No  distinotioa  has  ever  before  booa 
upon  the  gronnd  of  aafaane>i  [Wwoht,  jr«— >]b  ti 
any  oasa  of  npaiiiiig  aa  old  teiBf]  » 
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Sitrra  V.  Bosnnoir.— Yoviro  {AvtvuMn)  v.  F<MTBir(RitnNi])BVT).     Hmu  Cocut. 


High  Coukt. 


'  trim  WM  •  flaw  of  additioiuil  dxaittaK*.    [He  alio 

attiAUum  r.  Dickinsrm,  30  W.  R.  f.'io.  9  Q.  R.  D. 
633,  and  Hartley  v.  HmUonJ]  This  u  char^u  iiu- 
powd  by  PailiimflDton  tlie  landlord  in  rwpMt  of  the 
pmuMS. 

'    IfNdn  B$tt,  in  reply.— In  CVoMe  t.  Aiu;  tbero  was 
d»«ord'*oat8oii|g)i.'^ 

Cur.  adv.  vult. 

JvmI. — ^Wrkjiit,  J.,  who  delivered  the  judgmeDtof 
the  OoxTRT.  said  :  The  plaintiff  let  the  house  to  the  de- 
I  induit,  and  the  laaae  Aff"**'"H  the  IdUoidiig  oovn- 
I  oati  on  the  part  of  tihe  defiBBdant.   [ffis  lordship 
mA  the  two  covennnt^!  sot  out  above.]    The  defeiid- 
urtdid  not  rejmir,  and  a  nuisance  arose  from  the  con- 
itticai  of  thf  ilniins.    The  usual  proc<XKliiig'8  were 
ttkm,  and  the  works  prescribed  were  perforiued  by 
the  yhiatift  He  now  brings  this  action  to  recover 
th«  cnmttt  ftom  the  defendant.    The  coae  aeami 
cotmd  bjr  anthorit^,  unless  it  is  distinguishable  on 
Ite  ground  that  this  is  not  a  new  drain.    We  have 
come  to  the  conclusion  that  the  covenant  does  apply. 
The  whole  matter  is  statutory,  iind  arises  out  of  tLe 
exeiciie  by  the  local  authority  of  its  power  to  control 
is  ths  public  interest  the  u»es  snd  conditions  of  house 
'  pi^iKtf,  The  "nruiance"  itself  may  be  merely  the 
craraon  of  the  statute — e.g.,  a  nuisance  only  to  the 
Kpaltli  of  the  occnpiiT  himself.    The  work  to  hi'  iluim 
C13T  be  different  from  that  which  is  ne<:essarj-  to  abate 
I  wmmon  law  nuisance  or  to  satisfy  the  repairing 
roTeosnt.   The  espensea  are  recoverable  hy  the  looal 
unthority  br  etatntory  means.    They  are  made  a 
chsiysoB  the  owner.    The  case  is,  therefore,  within 
Ifc*  words  of  the  covenant,  and,  that  being  so,  the 
(vei  as  to  new  drains  iind  pavinp  expanses  ajtply. 
Tf  uants  have  got  off  where  there  was  no  such  word 
n  the  covenant  as  •*  oharga,"  duty,"  or  "  outgoing," 
or  where  thm  wen  no  worda  extending  to  ohat^ea 
Vfto  Am  omMT.  Bnt  where  the  words  are  aoffioiant 
eaanilklnld  ttie  •foveming  intention  to  be  th.it  the 
htiar  Aall  get  his  rent  clear  of  all  deductions. 

Appeal  ditmuttd. 

SolicitoEt,  numat  Djfvm  Jk  Co. ;  loveU»  Son,  A  Pit- 


Q.  B.  Dir. 

(Charles  and  Vaughan  (  Ifl^  16. 

Williams,  JJ.)  ) 

Yolwo  {A}q»l/,iut]  I'.  FosTEN  {Re»imultnt).  (a.) 

f*l3ic  hfuHh   -  f.oiiilnii  —  lUjKiir  of  drain — Drain  rr- 
}>2ir>.!  so  fj^  ^1  hf  (I  uin'.i'iuce — Buildrr  emploijrd  hij 
Uj  do  rei>air~Liubiiity  «/ buUder  in  Jirtt  instance 
JOT  the  nuitance—I'uldie  Htottk  (lomlim)  Att,  1891 
H  J:  55  I'ld.  c.  76),  «.  42. 

A  builder  who  it  emphjfvd  th$  owner  iff  a  dwelling' 
'  m  to  rtjpair  a  c(niin«  and  wka  repaira  it  to  aa  to  be  a 
■WNHMC  emd  tfyunous  to  ftralih,  ia  "the  person  who 
■■AiiocJfc  or  executed  the  repair"  of  the  drain  ti-ithiii  ike. 
^Mngo/  the  42nd  taction  ufdo-  Public  Health  {London) 
■^'l.  1H91,  and  may  be  proceeded  {tgaintt  under  that 
" n  in  the  flrtl  iMtofiee,  oKAoi^A  Vm  owner  it  not 
inmriwned. 

Case  stated  by  the  metropolitan  police  magistrate 
atting  at  the  South-Westeni  Polioe  Court. 

Tbe  respondent  had  been  sommoned  before  the 
Ottgistrate  for  that  he  did  in  the  pariah  of  ClaphaTn, 

(<•}  Beported  by  Sir  HH£itjiiX)N  liAXiiU,  Barru>tei- 
•i-Law. 


in  tiie  oounty  of  London,  lo  repair  a  oertaan  drain  aa 

to  Vie  a  nuisaiine  and  injuriouH  to  health.  The  lol^ 
liiwiii^  facts  were  to  be  taken  iis  ailuiitted 

The  summons  was  tjikeii  out  by  the  appellant  on 
behalf  of,  and  by  the  direction  of,  the  board  of  works 
for  the  Wandsworth  district,  which  boaid  it  fh* 
saaitaiy  aalhority  lor  the  pariah  of  Olapham. 

In  or  about  tte  month  of  Oetober,  1S92,  the 
sanitary  authority  received  information  that,  by 
by  reason  of  a  defect  of  a  structural  character,  the 
drain  to  a  certain  dwelling-house  wa8  in  such  a  state 
as  to  be  a  nuisance  and  injurious  to  health,  immedi- 
ately after  the  receipt  of  this  information  the  sanitaij 
authority  aerred  upon  the  ownn*  of  the  dwvlliay- 
house  a  notice  requiring  him  to  abate  the  nniwinoe 
within  a  specified  time,  and  to  execute  and  do  moh 
works  as  might  be  necessary  for  that  purpose. 

The  owner,  who  neither  resided  nor  carried  on 
boiuiQaB  in  the  houae,  immediately  upon  the  receipt 
of  the  notice  from  the  aanitary  authority,  gave  in- 
structions to  the  reepond«!nt,  who  is  a  builder,  to  do 
the  necassury  repairs  to  the  druin,  iu  order  to  abate 
the  nuisance  and  cany  out  the  reqniramenti  of  the 
sanitary  authority. 

The  respondent  thereupon  took  up  and  relaid  the 
drain,  ana  shorthr  afterwarda  an  insnector,  noting  for 
the  aanitary  anniority,  visited  the  nouae  and  tested 
the  drain,  when  he  found,  as  the  fact  waa,  that  the 
joints  of  the  pii>es  composing  the  drain  were  not 
pmiiiTly  cemeiite<i,  and  that  the  drain  was  leaky  and 
iti  such  a  state  as  to  bo  a  nuisance  and  injurious  to 
health.  The  inspector  then  called  the  attention  of 
the  respondent  to  the  condition  of  the  drain,  but  the 
respondent  then  deotined  to  do  anything  further  to 

tlj<'  'Iniiii. 

Till'  Naiiit-ary  authority  then  caused  the  summons  to 
be  taken  out  by  the  appellant  on  their  behalf,  under 
the  Public  Health  (London)  Act,  1891  (M  &  55  Vict. 
0.  76),  B.  42,  against  the  respondint. 

On  the  healing  of  this  anmmoDB  it  wna  coBtanded 
by  the  api>i  llant  that  tlte  respondent,  the  builder  who 
Jietiially  <iiil  tlu^  rr])aii-s  to  the  drain,  was  a  person 
who  undertook  or  executed  the  said  rejjoirs  within  tho 
moaning  of  the  section. 

The  magistrate,  however,  dismissed  the  summons 
without  calling  on  the  respondent  to  address  him  or 
ofiar  any  evidence,  being  of  opinion  that  upon  the 
true  oonstruction  of  the  section,  and  as  a  matter  of 
law,  the  owner  of  the  dwellinjr-hoii'^e  was  the  person 
who,  in  the  first  instance,  undertook  the  said  rei>airs 
within  the  meaning  of  the  section ;  and  that  the  re- 
spondent was  not  liable  to  be  summoned,  ezoepi 
under  the  cnoumstaneea  set  out  ia  tiie  pvoviw  nawr 
the  said  section. 

The  magistrate  having  stated  the  preasntoaae,  flia 
question  now  was  whether  the  amgiatmta  was  li^t 

in  80  holding. 

Section  42  of  the  Public  Health  (LmdMi)  Ant, 
1891  (54  &  55  Yiot.  o.  7ft),  vnvidea:— 
"  If  a  water*oIosat  or  drain  is  so  oottstraded  or 

rejiaired  as  to  bo  a  nuisance  or  injurious  or  dangerous 
to  health,  the  jierson  who  undertook  or  executed  such 
construction  or  repair  shall,  unless  he  shows  that  such 
oonstruction  or  repair  waa  not  due  to  any  wilful  act, 
neglect,  or  default  be  liahl«.  to  a  fine  not  airnaaMwtg 
twtaty  pounds : 

"  Irovided  that,  where  Ufpenoii  ia  charged  with  an 
offence  under  this  section,  he  shliU  be  entitled,  upon 
information  duly  laid  by  him,  to  have  any  other 
person,  l)eing  his  agent,  servant,  or  workman,  whom 
he  charges  as  the  actual  offender,  brought  before  the 
court  at  the  time  appointed  for  hearing  the  dhaive, 
and  if  he  proves  to  the  satisfaction  of  the  court  tuat 
he  had  used  due  diligence  to  prevent  the  oowmission 
of  the  oflSenoe^  and  that  tbe  Mid  oClMr  poiwm  cenr 
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nitted  flis  offenco  witlioiit  bis  kuuwkdgSt  ooDMBfci  or 

GonniTance,  he  shall  bo  pxempt  from  any  fine,  and 
the  said  other  person  may  bo  summarily  (xtnvicted 
of  tbo  offence." 

Earle,  for  the  appellant.— The  magistiate  fall  into  ' 
fli9  error  of  tupposing  that  fhe  proriso  emtod  a  ' 

now  offence.  Tt  rri-ati  s  no  m-w  nfTi'iicp,  flie  offenci* 
Ixing  croatM  uiuit-r  (Im  earlier  part  of  the  section,  ! 
under  which  thn  aetuiil  ofFeiuler  tn  liable.  Here  tho  \ 
builder  is  liable  in  tho  first  instance,  as  he  is  the 
penon  who  undertook  or  executed  the  repair  within 
fhe  meaning  of  that  section,  and  he  ia  therefore  the 
actual  offender  who  Iiah  committed  the  olTenoe  under 
the  Krst  piirt  of  llie  section,  and  tho  proviso  would 
only  bo  a  defence  for  him  if  be  could  show  that  some 
othar  panon  aotaally  woniinittiwi  tha  ^fffwiftfi 

The  resiHJudcnt  appoaiadill  per»t)n. 

The  Court  (Cuauucs  and  YAUOUAir  Williams, 
JJ.)  hi4d  that  the  learned  magiatnte  took  an 

erroneous  view  of  the  section,  as  tho  respondent  was 
the  person  who  undertook  the  execution  of  tho  con- 
struction or  the  repairs  of  the  drain  within  the 
meaning  of  the  aectiuu,  and  that,  therefore,  he  oould 
be  summoned  and  dealt  with  under  the  aeotioii  in  tiie 
first  instance. 

Appeal  allowed;  cate  remiUed  to  the  moj/utrute. 

SolkitanforihempeUaiit,  W,  FT.  Foaiv  *Sim. 


IN  BANKRUPTCY. 


Apia  18. 14;  Vmje. 


Q.  B.  Div. 

(Yaughan  Willinms 
ana  Bruce,  J  J.)  I 

In  re  DxiirrBKY. 
Ft  jmrte  HOLT.  (fi.) 

ilcf  of  bankruptcy — Notice  of  tutpen$ion  of  imymtut — 
LMer  marked  "  without  prejudice  " — AdmiMibility — 
&inkrur»^  Ad,  1883  (46  it  47  Yid,  c  52),  «.  4,  tub- 
MdAm  I  (h). 

A  bankntptcy  j)etilioH  preseiittil  tii/uimt  tlir  delitor 
alleged  as  the  act  of  iHinkmptcy  that  specified  in  tection 
4,  »ub-»eciivn  I  (h).  <f  the  Bankruoicy  Act,  1883— 
mmtfyt  that  tke  ddter  had  given  matm  to  the  creditor 
that  ke  had  tutpended,  or  wm  afciut  fto  mupend,  paymeut 

(fhin  lUhtt.  T'lr  iii'tlce  wa$  given  hy  (I  letter  writtm  by 
the  drl>t«r  (a  the  creditor,  each  letter  heiny  marked 
"  I'rii'at'und  (\infidential.  Without  prejudice"  ;  and, 
on  the  heariiuj  of  the  jietition,  <Ae  question  W€U  raiaed 


wAslAcr  the  letter  could  be  looked  lit  tg  the  court  for  the 
parpou  ofdtie\ 


1 4ff  ddfrmiiUag  whether  an 


I  og  lAe  court  for 
Ml  Iff  wuuhfvfteg 


had 


JIiJil,  ihdt  (he  letter  irai^  ii'liiii^'til'lr  in  rvidrure,  and, 
the  act  of  bankruptcy  beitiy  thereby  proved,  a  receitiny 
order  waut  be  made  agafyut  Ma  dmer. 

Appeal  from  an  order  of  the  re^^strar  of  tho 
Brighton  County  Court  diamiwring  a  bankruptcy 
palitigo  OB  the  graand  tliat  no  aofe  of  bankroplej  bad 
naan  pnomt, 

13ia  debtor  waa  a  aolidtor,  and  waa  indebted  to  the 
amNUant  in  the  sum  of  £949,  monoys  ontrustod  to 
mm  to  invest.  An  lujtic  n  had  boon  contm(>ncod  by 
the  appellant  againnt  the  debtor,  the  writ  being  is8ue<l 
on  the  lt>th  of  December,  181)2,  and  judgment 
obtjiineJ  on  the  25th  of  January,  1893. 

On  the  24th  of  Deoember,  1892,  a  letter  in  the 
form  of  a  drcnlar  was  sent  by  the  debtor  to  the 

(a.)  Beported  by  G.  F.  Moiiu£LL,  Esq.,  Barrister-at- 

Law. 


appellant,  whioh  atelad  Oat  he  waa  vnablo  to  paj 

his  debts  in  full,  Hnd  ofTering  a  composition.  It  waa 
practically  admittwl  that  this  letter  amounted  to  a 
notice  of  suspeiision  of  payment  under  Bection  I. 
sub-section  1  (A),  of  the  Bankruptcy  Act.  I88;i,  and  a 
bankruptcy  petition  was  subaequeutly  presentt'^i  by 
the  appelant  against  the  dehiiir  founded  on  the  Iettt>r 
aa  an  aot  of  bankruptcy. 

The  letter  wiu»,  howeviT,  headed  "  Private  and 
confidential — without  pn'jiulico."  and  the  (juestion 
was  niise<l  wliether  it  could  \>c  lookeii  at  I  v  tin-  coint 
for  the  purpose  of  determiniuK  whether  an  act  of 
bankruptcy  had  been  ooromittea. 

Tba  Qoonto  oonrt  laebtnur  deolined  to  admit  the 
letter  as  ofioanoai  ad  diamiaaad  the  petitiam. 

Tha  petitioning  oreditor  now  appealed. 

Mnir  Marlnizie,  for  the  petitioning  creditor, — The 
registrar  appears  to  have  been  influenced  by  some 
rather  wide  language  in  the  case  of  WidUr  v.  iViUhrr, 
37  W.  K.  723,  23  Q.  B.  D.  335.  But  it  would  1« 
really  malting  noadagot  thaAotof  BM^unont  if  a 
debtor  o«n  give  aotioa  of  anapcnaion  withoat 
prejadioe.  A  penon  can  no  mora  oommit  an  aot  of 
bankniptcy  without  prejudice  than  he  can  make  a 
false  representation  in  aprospectus  without  prejudice. 
This  lett«  r  is  plainly  OD  the  faao  of  itooaof  »aeriea 
to  all  the  crediton. 

He  alao  raftered  to  Jmm    FBaaU,  15  Besr.  888. 

Hore,  for  the  debtor. — ^The  letter  contains  an  offer 
made  withoat  prtgndiioa.  It  ooold  not  be  need  aa 
eridenoa  ia  aa  aoooa  hetween  tiie  partiee,  mnd  the 

protection  is  not  confined  to  nn  action  only,  but 
extends  to  other  procoediuf^fi,  such  as  liankruptcy. 

He  referred  to  Ex  ^Kirh  Harris,  23  W.  R,  531  ; 
Jour*  V.  Fiirall :  In  re  liiver  Steamer  Co.,  19  W.  IL 
1130.  L.  R.  0  Ch.  App.  822;  Walker  y.  Wilther; 
Paddock  T.  ForrttUr,  3  fioott  N.  B..  at  p.  735; 
UogkkM  ▼.  Boghtan^  18  B«Mr.  S78. 

OIht.  adv.  vntt. 

!Vray  6.— VAi-niiAV  "Wii.t.iams,  J. — In  this  case  the 
qui'stion  rais«'d  is  as  to  tlu^  admissibility  of  a  docu- 
ment which  is  expressed  to  be  written  "  without 
preiudioe."  The  cpiestion  arose  in  this  way.  A 
pemion  in  bankruptcy  was  preaented  which  aJl^ed 
as  an  act  of  banknunto^  Chat  the  debtor  had 
given  notioe  to  a  oremtor  tiwt  ho  had  anspended 
payment  or  was  about  to  do  so.  It  wai  proposeil  to 
prove  this  fu-i  of  bankruptcy  by  the  production  of  the 
di)c'ument  in  nuestion.  It  was  objected  that  the 
document  could  not  be  put  in  evidence,  being  written 
"  without  prejudice."  It  waa  anggeated  in  aoawer  to 
this  objection  that  the  doonment  in  fact  waa  a  otronlar 
addressed  by  the  debtor  to  bit  creditors,  and  that  a 
document  of  such  a  charact<T  wouM  be  admissible  iii 
evidence,  although  headed  "  without  pngu<lice."  To 
this  it  was  replied  that  there  was  no  ovidenci^  deh»r$ 
the  dooummt  itself,  that  it  waa  a  document  of  aoch  n 
charaoter,  or  that  it  had  been  aent  to  any  oo»  beaidea 
thepetitioner. 

The  petitioner  by  his  counsel  in  reply  to  a  question 
by  tho  learned  registrar  before  whom  the  petition 
was  being  heard,  deliberately  elected  to  rely  only  on 
the  sending  of  the  circular  to  the  |>etitioner,  and 
offered  no  evidenoe  of  the  doooment  having  bean  sent 
to  any  other  ereditora.  Under  theae  eircomatnneoe  it 
did  not  seem  to  us  that  we  ought  to  allow  further 
evidonco  to  lie  put  in  on  the  appeal.  We  have,  thero- 
fore,  to  decide  the  case  on  tlie  materials  before  the 
learned  registrar,  who  decided  that  the  document  waa 
inadmiBsible,  and  dismisaed  the  petition  for  want  of 
proof  of  tha  aot  of  hankn^tflf  alliMed.  In  my 
opinion  tida  fhtWrnm  waa  wtoog*  1  think  that 
the  doonDMBt  wm  admijiriMa  ia  evldanea.   In  tho 
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High  Ooubt. 


trst  place,  I  think  that  the  court  was  entitled  to  look 
it  the  document  and  its  conti  nts  for  thepupOMOf 
iixnding  the  question  of  its  adiuissibility. 

It  seeius  to  mo  that  the  question  of  ita  admissibility 
depended  moa  a  matter  of  fact,  which  matter  of  i»oi 
it  «Mtiw  nmotion  of  the  regiitnr  in  Ui  dunMter  of 
jadfe,  and  not  in  his  oharacter  as  a  juryman,  to 
decMft :    CImvf  r.   Jone»,    7    Ex.  421  ;    Fnmtle  v. 
H''t  'r^<,  1  F.      F.  (312  ;   and  it  bi-cuih  to  mo  that  tlie 
jodge  for  this  pur^iotiv  waa  eutitltnl  to  look  at  thn 
I    docoment,  though  not  in  evidence,  just  as  he  would 
'   bm  bMo  entitlea  to  have  lookad  at  the  document  if 
be  bad  been  trying  »  caee  before  a  jury,  before 
allowing  it  to  be  put  in  evidence  hoforo  the  jury : 
li^-ifU  V.  lVi»mvi»,  .i  W.  11.  oil,  11  Ex.  MiO. 
j      In  my  opiiiiini  thf  rule  which  excludos  docunionts 
I    Buuked  "  without   prejudice "   has   no  application 
anleai  some  person  is  in  dispute  or  negotiation  with 
I  Hothor,  ana  tanns  are  offered  for  tha  setUemsnt  of 
!  the  dimte  or  negotiation,  and  it  senns  to  me  that 
tb''  judge  must  necesgarily  Ijc  rutitli  d  tt)  look  ut  the 
il<  runient  ui  order  t«  dctt'nuiiai  wlu-thcr  the  con- 
ii'i'ins   under  which  iiluutj  the  rule  apjilioa,  exist. 
The  rule  is  a  role  adopted  to  enable  disputants  witb- 
oQt  prejudice  to  Agage  in  disousdon  for  the  purpose 
of  amving  at  temu  of  peace,  and  unless  there  is  a 
dispute  or  negotiation  and  an  offer  the  rule  has  no 
afij.Iioation.     It  seems  to  mc  that  the  judpe  iiiiist  Im 
euutled  to   look   at   the   document   to  determine 
whether  the  document  does  contain  an  after  of  temi!^. 

Moraover,  I  think  that  the  rule  has  no  application 
foa  doeoBMOt  which  in  its  nature  may  prejudice  the 
penoB  to  whom  it  is  addreesed.  It  may  Ik.>  that  the 
words  "without  prejudice"  are  intended  to  moan 
without  prejudice  to  the  writer  if  the  offer  is  rejecti  d, 
bat,  in  my  opinion,  the  writer  is  not  entitled  to  make 
this  reservation  im  Mspect  of  a  doenment  which,  from 
its  ohanMiter,  aaj  pnjudioe  the  nexson  to  whom  it  is 
addiMSOd  if  be  dionid  rejeot  the  otlsr,  and  for  this 
rerxson  also  I  think  the  judf;e  in  entitled  tO  look  at 
tiie  document  to  determine  its  chanw  ter. 

The  next  (juention  whicli  arises  is  tlie  ijucstion 
whether  this  document  is  of  a  character  fulhlling  the 
sonditions  to  which  the  rule  of  exclusion  aj^ics.  It 
sseaa  to  sue  that  some  of  the  oonditions  are  oomplied 
with,  bat  not  sll.  There  was  a  dispute,  for  there  wm 

sa  aoUon  ponding  b<-tw€4;n  the  partioH.  There  wan 
«n  ofl^.  I.e.,  the  offer  of  a  comjwsition  which  was 
intended  to  Bi)ply  atiiongat  other  thingn  to  the 
petitioner's  claim  in  the  action,  but  the  document 
tha  letter  of  the  debtor  to  the  petitioner,  was,  in  my 
opinaon,  more  than  thiSt  It  was  a  clear  act  of 
bankniptcT,  and  it  was  notice  to  the  petitioner  of 
-iuch  act  of  banknii)t(  V,  and  it  seems  to  me  tlwit  a 
n'jtice  of   an  aet   itf    bankruptcy  cannot  be  given 

A-ithoiit  prr-jiidiw,"  boi^uso  the  document  in  ques- 
tion was  one  which  from  its  character  might  pre- 
jndicially  affect  the  recipient,  whottMr  or  not  he 
aoeepted  the  terms  offered  thereby. 

For  the  reasons  I  have  already  given  T  think  that 
snch  a  document  docs  not  fall  witliin  thi-  nil.-  which 
ncliulea  offers  for  peace  written  without  prejudice, 
jui.i  «iught  to  have  been  admitted  in  evidence.  If 
admitt^l,  it  conolnsivriy  proTSS  the  act  of  bankmptcy . 
It  follows  that  the  learned  regpMrar  ought  to  nave 
mikde  the  receiving  order  on  the  petitkil,  and  wa  now 
maJce  it  and  allow  this  appeal. 

BvocB,  J.,  eononned. 

A  ppfal  allowtd. 

Solicitors  for  the  appeUaat»  Smtor,  AUrett  ^  Cb.,  for 
BrytUn  A  PitJUId,  Petworth. 

SoUoitars  for  the  debtor,  lAn'airvyt. 


Jan.  S9.  SI. 


Fnb.  Biv.  &  Adm.  Div.  ( 
Divorce.  j 

Osmr  «.  Ctasnr  aud  Sksobwiok.  (a.) 

Divorce — Englith  domicile  —  Foreign  dearee  at  $uit  of 
wife — Unjtut  alltgatimi — Nun-tuhmiuiun  of  huaband 
to  fortiffn  Juritdiction — Englith  sail — PhikuUlphian 
htw. 

A  domiiHiil  FmiUxhrmtn  married  in  England  a  native 
of  the  I'liiUd  suites  of  America.  After  a  time  the 
wife  left  the  hmbnnd  of  her  awn  accord  without  any 
cause,  and,  returning  to  America,  refmed  to  return  Ut 
tftfS  muntry.  She  applied  for  and  obtained  from  the 
court  at  Philadelphia,  under  a  recent  Act  of  that  court, 
a  decree  di»$(dnng  the  marriar/e,  on  the  ground  of  her 
Uun}iauiV»  ctmUij,  Thr  hn^lHiml  w<is  frvfii  iritii  u 
citation  to  appear  in  the  prixirdingi,  bid,  acting  on 
advice,  he  reftued  to  tubmit  to  the  juritdleHoH  of  the 
court  of  PhiUtddphiat  aitd  did  not  apptrntt  Th«  wife 
iubfequently  wml  tinxijiA  a  wmmg  warriojFe  tn 
I'l,  ilndelphia  with  ikt  eo^TMpondeMl,  emd  lAsy  voMhiUd 

toijHhrr. 

Hrld,  that,  though  the  marriage  in  Jnierica  was  legal 
there,  the  decree  there  diuolving  the  English  marriagr 
was  not  binding  in  this  country,  and  could  not  affect  the 
petHiontr,  who  wa$  a  domieiled  Ei^lithman  tutd  had 
never  been  retident  in  PhOaddphia  or  mbmUled  Mnuelf 

Id  the  JiirindirtitiH  (f  that  rnurf.  iiud  that  the  Eurjlifh 
marriage  mis  $til!  valifl  ami  hiniliinj ;  and  thit  nwrt 
accordingly  pronouiicrd  a  decrei'  nisi  diMolviug  that 
marriage,  on  the  ground  of  the  adultery  of  the  respondent 
andi 


Hearing  before  the  court  itself  of  the  husband's 
petitaon,  piayiiu|  for  dissolution  of  the  marriage  bj 
reason  of  the  wiIb*s  adoltery  with  the  oo-respondent. 

The  evidence  proved  that  Mr.  James  Oreon,  a  domi- 
ciled Englishman,  carrying  on  business  in  London,  met 
the  respondent,  then  Mrs.  Ida  Woodruff,  a  widow, 
bom  in  the  United  States  of  America,  on  a  steamer, 
as  be  was  returning  fhmi  America,  and  on  Janoaiy 
20,  1880.  they  wore  married  at  St.  Mary  Abbott's 
Church,  Kensington,  and  cohabited  together  till 
April  23,  1890,  when  the  respondent  returned  to 
America,  as  she  alleged  on  account  of  the  ill- 
ness of  her  mother  and  hor  sister's  marriage. 
She  parted  from  the  petitioner  on  friendly  terms 
with  an  airaagemeot  that  she  sboold  return  in 
J  une.  Varions  ezooses  were  given  why  she  did  not 
return,  in  spite  of  affectionate  remonstrances  from  hor 
husband,  and  ultimately  he  was  asked  to  conssnt  to 
divorce  in  the  United  States,  but  refused. 

On  July  7,  the  petitioner  received  a  citation 
to  appear  in  the  Cjourt  of  Common  Pleas  at  Phila- 
delphia to  deftod  bis  wife's  soH  for  *'  libel,**  brought 
for  the  purpose  nf  olit-iinin"^  a  divorce  on  the  RTound 
of  cruelty.  Actiiiij  un  the  advice  of  his  solicitors  he 
did  not  appear,  ami  in  his  hIisciki',  mi  July  1892, 
the  oourt  of  Phila<lelphia  pronounce^i  a  decree  dis- 
solnng  the  marriage  on  the  ground  of  cruelty.  It 
was  proved  that  on  June  9,  1891,  the  Pennsylvania 
Legislature  passed  an  Aet  desoribed  as  supplemented 
to  the  Act  of  1855,  and  which  extended  the  juri.sdic- 
tion  of  the  court  to  all  case^  of  divorce  from  matri- 
monial Iwiiids  and  from  be<l  and  board,  when  it  sliould 
be  shown  in  the  jKstition  to  the  court  by  any  wife 
that  she  was  formerly  a  citizen  of  the  commonwealth, 
and  that  having  intsfmarried  with  a  flitiasn  of  any 
otiier  State  or  foreign  oountry,  she  had  been  eom- 

felled  to  abandon  the  habitation  or  domicile  of  her 
ushand  by  reason  of  his  adultery,  barbarous  treat- 

{a.)  Beported  by  J.  Gkhakd  Laoto,  Baq.,  Barrister- 
at-Lmr. 
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iBMit,  or  dflwrtkm.  The  pleadings  which 

on  tbo  p^'titionrr  L'onttiii)e<I  ullt'giitinns  lrilidb«  if  InOt 
complied  witli  tbo  ttrins  of  this  Act. 

Oil  August  11.  ISDJ.  ihv  n'spomltTit  ami  co-ro- 
■pondent  went  through  a  wremony  of  marriiigo  at 
Ailadelphia,  and  sub»t»qaently  cohabited  together  aa 
mao  and  wiie.  The  potttionar  filed  thie  preeeat  peti- 
tion on  Aognet  19. 

Jan.  28.— Jiubmtieir,  and  Prikkard,  •ppearad 
for  tiw  petitioner. 

The  reepoodmt  and  oo>ieepondent  had  not  entered 
any  appeanmoe  in  the  pmoeedings. 

Cur.  adt'.  villi. 

,T;ni.  3!  .^Babnks.  J.,  after  going  through  the  evi- 
di  iicf,  said  Tlie  evidence  in  tbi«  caae  satisfies  me  that 
tlufcliiirg<'««iiiii'lc  agiiiii.st tho petitiuiier.  inthc  .Vmi'tican 
court  were  unfoiiudnd,  and  that  the  AiUHricau  dcxsree 
waa  vnjnetlj  pionounood.  The  curious  result  is  that 
thM  oianiase  of  the  respondent  iritb  the  oo-re- 
■pondent,  in  Amerioa  is  legal,  whilst  Hie  English 
marriage  is  still  legally  binding  hfre.  I  have  looked 
iuto  the  cases  from  th«  time  of  Lolltt/'g  cu.tr,  Kuks.  & 

Ry.  'J.'JT,  down  to  TdUriniirhr   v.    'r"Urm>i<  h- ,   1  Sw.  & 

Tr.  ao7,  7  W.  H.  Div.  Dig.  12,  and  Hanty  v.  Famit, 
31  W.  K.  433,  H  App  Cao.  43,  and  I  find  no  ease  in 
whioh  it  haa  ever  been  deoided  that  »  nan  eaa  be 
divoroed  firom  bis  wife  hj  lawi  of  a  eonntry  in 
which  be  haa  never  hcvn  resident  or  domiciled.  Hero 
the  domicile  of  the  iK'titiouur  was  and  always  has  been 
Engliab,  and  aa  a  matter  of  law  the  respondent  by 
her  marriage  aoquirnd  an  English  domicile.  Bhe  lett 
the  petitioner  of  her  own  accord  and  without  any 
oanae  whatever.  The  petitioner  neter  inhmitted 
himself  to  the  jurisdiction  of  the  American  oonrt.  and 

the  dicTfe  WMS  obhtined  there  on  grounds  which  would 
not  have  enabled  the  court  to  pronounce  a  decree  here. 
There  ia  no  case  precisely  in  point,  but  on  the 
principle  laid  down  in  Shaw  ▼.  Attomeg-Otneral,  1 H 
W.  R.  1145,  L.  B.  2  P.  ft  D.  156.  it  ie  clear  that 
though  the  decree  of  divoroe  may  be  treated  aa  valid 
in  America,  this  court  cannot  recognise  it  as  putting 
an  rnd  to  a  marriage  binding  in  this  country— the 
petitioner  being  domiciled  in  England.  The  respond- 
ent haa  therefore  been  gnilty  of  adultery  with  tbo  co- 
reapondntt  and  I  pronouooe  a  decree  nisi  for  the 
,  of  the  marriage. 


Bclietton,  PrUdkurd  S  Buu, 


j  Jan.  28,  31. 

"Whitwobtu  r.  "Wuitwortii  axt)  Thomasson.  (o.) 

Divorce — Adultery  of  petitinner — Ignorance  of  taw — 
Special  cfrwwUfawcM  —  Ditcretionary  bar  —  Matri- 
monial Oau$e$  Aa,  1857  (20  A  21  Vict.  c.  85),  a.  3i. 

On  th»  hearing  qfa  htuband't  petition  /or  diaeolulum 
Me  morrwqw  on  Me  ^rewMi  of  hie  wifft  adtdtery,  it 
vtaa  proved  that  the  hueband  and  wife  tigned  a  paper  to 
the  effect  that  they  agreed  to  »eparai.e,  and  that  each  loas 

(it  lihrrty  to  marry  again.  The  hu^lmitd,  who  ir<w  in 
humble  rank,  mas  advised  by  a  friend  mho  hmi  done  the 
game  thing  himself,  and  to  tvhum  the  husband  mentioned 
lAol  he  wanied  a  divorce,  that  thie  document  uioutd  be 
tmd  and  binding ;  and  the  eourl  found  on  the  evidence 
Utat  tJin  husband  beliered  thii>.  The  hiahiiid  livil  f(tr 
eighteen  muuths  aa  a  siinjlr  man,  and  then  met  a  lady  tn 

{a.)  Keported  by  J.  Uejluu)  hAixa,  Esq.,  Barrister- 
at-L»w. 


whom  he  eommanieated  the  above  fatla,  and  the  tmuented 
to  and  did  yo  throm/h  a  ceremony  of  moirriege  with  kim, 
and  they  lived  together  as  man  and  wife  far  three  year; 
when  someone  infcrmed  thf  hii-Ui,,.!  t!,<if  hi-  tru:  hei»ij 
in  adtdtery,  and,  aftrr  eoufi'lti ny  a  uttinUir,  niid  tm 
learning  that  the  tmnid  murriai/t  u\ts  mi  leijal,  he 
eemraied/rom  thr  lady  and  iuuk  his  oam  wife  bade;  tb* 
did  nei  remain  l<my  luith  him,  and  the  ekarje  ogaiHst 
her  u\i»  provtd. 

Held,  that,  (n  the  i»-tHioi,er  acted  in  ignorance  of  the 
law,  and  ill  llif  b m  i  Hdo  l»lir/  that  thi-  tffoud  muTrUij- 
was  legal,  it  was  a  prxftrr  nue  fur  thr  onrt  rxmnf 
its  diterrtion  under  section  31  of  the  Matrimoninl  OuiStS 
Act,  1857,  to  excuse  the  adultery  vf  the  petitiuHtr.  The 
court  oeeordingly  proitownetd  a  decree  vidfur  dj|Mf«tmi 
oftkemarrkijfe. 

Hearing  before  tbo  court  itself  of  the  husban'Vi 
petition  for  dissolution  of  the  marriage  on  the  grounil 
of  his  wife's  adultery  with  the  {  o-resp  nident.  Jaiii*^ 
Thomasson.  The  wife  entero<l  no  aiipearancf,  tbf 
co-respondent  appeared  and  pleaded  that  at  the  tiiui» 
when  the  adaltory  was  oommitted  be  did  not  know 
the  respondent  was  a  married  woman. 

It  appeared  from  the  evidence  of  the  petiUoner  anil 
other  witnesses  that  the  parties  were  married  on  Uw 
30th  of  April.  1H72,  ut  SiH.fvvood.  in  tin'  iraint;.  of 
Lancaster,  aiid  cohabited  together  till  IISS2.  with  tlir 
exception  of  two  short  periods  daring  which  tb** 
respondent  left  the  petitioner  in  oonaeqnenoe  of  bit 
having  indulged  in  drinhing,  and  in  1882  shefiadljr 
left  him  for  the  same  cause  and  went  to  liveviut 
man  named  Clegg.  and  witli  the  exeoptiiin  of  aliwrt 
three  months  in  188!)  coiifiinuNl  to  live  with  tjiiti  ULtil 
his  death,  after  which,  in  November  1^91,  she  married 
the  co-respondent.  On  his  wife  leaving  biin  tb« 
petitioner  consulted  a  friend  who  aaid  it  woold 
foolish  to  spend  money  on  a  divoroe,  as  he  ead  m 
wife  could  .nign  a  pajier  giving  each  other  leave  to 
marry  again,  and  that  he  and  his  wife  had  done  so, 
and  that  his  brother,  who  drew  up  the  paper  for  him. 
would  do  so  for  the  petitioner.  In  the  result  a  paper 
was  drawn  vp  and  ^fned,  which,  however,  could  not 

produced,  the  substance  of  it  waa  atated  to  be  that 
the  parties  agreed  to  separate  and  each  wm 
marrj-  again.  The  petitioner  remaiiie<l  single  m 
eighteen  months,  till  he  met  a  Miss  Xaylor,  • 
Sunday-sbhool  teaoher.  to  whom  he  explained  all  die 
oiroumstanoee  aaqd  th^  were  married  in  188G,  an<l 
liTed  together  tfll  18S§,  when  another  Sunday-school 
teacher  told  him  that  the  paper  waa  invalid,  and  that 
ho  was  living  in  alultcry.  He  consnlted  a  solicitor  iM 
at  once  sepiiratfd  from  Miss  Xaylor,  and  coiumnni- 
cated  with  his  wife,  who  resamed  oohabitation  with 
him  for  a  few  monl^ia,  hvt  after  that  went  haali  end 
lived  with  Clegg. 

Friegtley,  for  the  petitioner,  submitted  that  as  tks 
ceremony  of  marriage  with  Naylor  was  gone  through 
in  the  bond  fide  belief  that  the  petitioner  waa  fn«  to 
marry  agam,  it  wae  a  proper  case  for  the  court  to 
exercise  the  discretion  given  to  it  under  •^ctionJlel 
the  Divorce  Act,  18j7,  and  grant  the  petitioiw'l 
prayer  for  divorce,  notwithstanilinr:  his  a  lult*  n-. 

In  addition  to  the  cases  mentioned  in  the  juflg- 
raent  he  referred  to  Collins  v.  Collins.  33  W,  U.  170  • 
P.  D.  281;  Omradi  t.  Oonrndi,  16  W.  R.  1023.  L.  K 
I  P.  ft  D.  814;  ilfeChrd  t.  IfcCofd,  23  W.  B.  684. 
L.  R.  3  P.  &  D.  237  ;  Soee,  L.  R  I  P. « 

D.  734  ;  iStoker  v.  SU>ker,  37  W.  B.  676.  14  P.  D.  »». 

JRomani,  fertile  ooHfeapondent. 

Car.  adv.  ruH- 

Jan.  31.— Babkes,  J.»  after  revietriM;  the  evidence 
said :  The  principle  on  which  the  eoart  aela  in  these 
caaee  has  heea  dietinetly  bid  down:  there  nraitha 
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some  special  circumBtances  attonJing  tho  commission 
of  luch  adultery,  or  apecial  features  placing  it  in 
wme  category  capable  of  distinct  statement  and  re- 
cognition to  juBtifjr  the  court  ia  exercising  the  discre- 
tion giren  to  it  under  laotioii  81  of  the  DiTotoe  Act, 
1857,  in  favour  of  the  petitioner.  There  are  three 
cluses  uf  casoa,  and  they  are  set  out  in  the  judguiout 
IB  Mur.fau  V.  Moryum  md  Airfer,  17  W.  B.  688,  L.  S. 
1  P.  &  D.  (H4. 

The  fint  is  ignorance  of  facts,  such  as  in  Jct^ph  T. 
Jmfk  and  Wetudl,  13  W.  B.  872,  whera  m  mm 
wtaaM  ngm  beKeving  thst  bis  flnt  wife  was  dead. 
IWn  is  also  ignorance  of  law.  as  in  Xohh  v.  Nohtf, 
L  B.  1  P.  &  1).  691,  17  W.  E.  Div.  Di^.  7,  and  Minrre 
\.  l/i  .  rr,  ^I  '^S'-]  P.  '.iH'2,  where  the  petitioner  married 

r'la  before  the  decree  nUi  was  made  absolute  under 
imprawiaD  that  flietofcainii^lMid  been  flnaUy 

^MOlTsd. 

B  is  aigvsd  that  tiiis  ease  oomes  withui  tiiat 
crtsgoi  J ,  and  that  the  petitiorifr  entered  into  the 
noond  marriage  in  the  Ixiud  Jnh  belief  tbsit  the  first 
marriage  bad  been  dissolved.  After  henrin^r  \\w 
evidence,  I  have  come  to  the  conclusion  that  the 
netitioner  honestly  believed  that  his  flzsi  marriage 
ksd  been  legally  dissolved.  He  was  a  man  in  a 
fauaUe  rank  of  life,  he  knew  nothing  about  law — 
according  to  Lis  own  counsel,  he  was  ti  stupid  man, 
suable  to  tinderstand  his  legal  position,  and  was  mis- 
led. In  proof  of  that  it  was  proved  that  he  entered 
Bto  the  second  numriagelv  buns.  He  explained  the 
theamstanoes  to  his  seoond  wifs,  and  as  soon  as  he 
dinovered,  and  that  only  in  casual  conversation,  that 
tb«  second  marriage  was  illegal  he  separated  from 
Iter  and  returned  to  his  first  wife,  and  if  his  wife  had 
not  left  him  again  thoy  would  have  l)eeii  living 
together  now.  The  conclusion  to  which  I  have 
ecsne  is  th^  he  noted  tond  Jidc,  and  that  this  case 
oasMB  wfOiin  the  seoond  category  of  esses— viz., 
ttat  of  jK?rsons  who  have  acted  in  ignorance  of  the 
Isw.  There  will,  therefore,  bo  a  decree  nisi,  but  no 
c  ^ts  ag:uiiMt  the  co-respondent,  as  ho  hris  swoni  that 
he  believed  the  respondent  to  be  a  widow  when  he 
■snied  her,  and  no  evidsnoe  to  the  contrary  was 
given. 

Soliators  for  the  petitioner,  Tvrr,  Janeimy,  Uribble, 
t  Oiiit, 

^&Uaiton  for  tha  otMsvondant,  Lougbu  Kcrman 


Original  Motion.  ) 
(Lord  Esher.  M.R..  and  Bowen  I  Jam  28. 

and  Kay,  L.J  J.)  ) 

Bektskn  v.  Taylor,  Soks,  ft  Co.  (a.) 

ftwrfto— JViW — Ifew  trial— Security  /or  coH$  of  muHon 

— Forfignfr  reaident  abriKid. 

Thf  plaintiff,  a  foreigner  resident  abroad  and  having 
no  projjerig  within  the  jurisdiction,  was  ordered  to  give 
•ecmrity  for  tht  eosft  qf  an  aeUou  brought  Aim  tn  the 
QmmU  Bench  Divinon.  At  the  tritu  vfUh  a  fury  the 
Wfrfirt  aii'l  jnihiiiirnt  irerf  rntered  for  the  defnidaiif^. 
The  yUiiutiJi'  imived  fur  u  ii(w  trial,  and  the  defendants 
ajfplitd  (hat  the  rilaintilf  should  be  ordered  to  gimmeHTt^ 
for  the  costs  o/  (Ac  motion /or  a  new  trial. 

Bddt  that  ^fteptrproMcttm  to  make  ^i^ffUeoi' 


Hon  in  ilnfir-i  iitftai 
direct  to  thf  diurt  uf 


'■e  at  chamber$t  mil^tet  ia  on  <4>{m>I 

.Ipfteal. 

Application  by  tlie  defendants  that  the  ^daintiff  should 
It"  onlen  il  to  give  security  for  the  costs  Ol » niotion 
by  him  for  a  new  trial  of  the  action. 

The  pl*fa*WP  was  a  foreigner  resident  abroad,  and 
haTing  no  property  within  the  juasdiotum.  Before 
the  trial  he  had  bmn  ordered  to  give  ssoantT  for  the 
costs  of  thr  ;h  The  action  was  tried  witn  a  jury, 

and  re«ulte<l  in  a  venlict  and  judgment  for  the 
defendants.  The  question  now  arose  whether  the 
application  ought  not  to  have  been  made  in 
ct  - 


Carver,  for  the  defendants. 
JSTodEgut,  for  the  plaintiff. 

Lord  E-siiKH,  M.K. — The  question  in  this  case  is, 
what  is  the  proper  practice  in  this  matter  ?  This 
court,  in  talang  motions  for  new  trials,  is  now 
exercising  the  jnrisdiotion  formorl^  exercised  hr  the 
courts  of  common  law  at  Westminster,  or  in  later 
times  by  the  Queen's  Pencil  Division,  There  was 
jurisdiction  in  those  courts  to  order  a  foreigner  who 
invoked  the  assistance  of  the  court,  and  who  residcil 
abroad  and  had  no  property  here,  to  give  security  for 
the  costs  of  the  action.  The  practice  was  to  exercise 
that  jurisdiction  at  duunbsnb  Ji,  Atter  giving 
security,  the  foreigner  took  a  new  step  in  the 
litigation  not  contemplated  when  the  amount  of  the 
security  was  fixed,  the  practice  was  to  apply  at 
chambers  to  have  the  amount  of  the  security  increased. 
If  again  after  the  trial  the  foreiguer  applied  for  a  new 
trial,  I  have  little  doubt  tiiat  tM  judge  at  chambers 
would  have  said  that  that  step  was  not  in  contempla- 
tion when  the  amount  of  the  security  was  fixed,  and 
would  areordin^ly  in<Tea.se  tlie  amount.  ThatSSSOIB 
to  me  to  have  been  the  former  jpractice. 

Now  the  motion  for  a  new  tnal  is  made  to  this  court. 
We  exeteise  in  that  reqpeot  the  JmisdiotUm  lonneiijr 


(a.)  fieported  by  W.  F.  BAUT,  Esq..  Baaistor-«t- 
I*w. 


exeroised  by  the  old  courts  at  Westminster  and  n 

the  Queen's  Bencli  Division,  and  wc  shall  COUroise  K 
in  as  nearly  tLu  siimr  way  us  i>08»ible.  There mnst  be 
an  increjise  in  the  aiiiount  of  the  security  in  respect  of 
this  motion  for  a  now  trial,  and  we  think  that  the 
proper  practice  is  for  the  application  for  the  increase 
of  asontity  to  be  made  in  oluunbers  as  it  fonnedhr 
was.  Pram  ttie  deoision  in  chambers  an  appeal  wiu 
lie  direct  to  tills  Court,  and  not  to  the  Queen's  Bench 
Division,  though  I  may  add  that  any  such  appeal 
would  bo  almost  hopeless,  except  in  an  extreme  case. 
Upon  this  occasion,  however,  wo  do  not  intend  to 
send  the  matter  back  to  chambers,  but  wiU  eocerdso 
the  jurisdiction  here,  and  we  ftx  the  anumnt  of 
seenrity  in  respect  of  tbe  motion  for  a  new  trial  at 
£20.  If  a  new  trial  sh  uiM  be  p^mnted  this  sum  does 
not  include  the  security  for  the  costs  of  the  new 
trial,  and  any  application  as  to  that,  if  necessarj', 
must  bo  made  in  the  Queen's  Bench  Divieion  in  the 
same  way  as  the  ori^nal  application  for  aeoority 
for  the  costs  of  the  action. 

KowEX  and  Kay,  L.JJ.,  concurred. 
Solicitors  for  tho  plaintifT,  Irvine,  Hodges,  A  Co, 
Solicitors  for  the  defendants,  If'ynne,  Jlolmr,  Jb 
Wiffuttt  for  StflijMon,  North,  db  JohnioH,  liveipool. 
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Prom  Q.  B.  Div.  "J 
(Lord Eaher,  M.II..  and  Loi>ra  |  Apnl  17, 19. 

■ad  JL.  Jj.  Smith,  L.JJ.)  j 

Kbabhxt  v.  WmiBSATBir  CSoluxbt  Co,  (a.) 

dtatUr  awl  sermnt — Wages — Ccxil  Miwt  Rttjulatioii 
Act,  1887  (50  it  51  Vid,  c  58),  «.  U—Fayment  by 
vieight — Dtduiiimp-  •Fintt—Oniibmel  of  emvloumtnt 
—Agnemml  fur  afibmNMe  finM  —  Vminltg  of 
oontroct. 

Aetordinf/  to  the  Init  conrimdioti  of  itfcUon  12  of  ihe 

CiKil  MiufA  Ilrijiil<t(i<')i  ,lr(.  1SS7,  irJiir/i  f,rcrii{ti  far 
thi-  jHiijinent  of  iniiurs  hif  xn  iijlii,  mthjirl  to  Ihf  riyld  of 
iiuisli  rt  and  mm  io  utjrrti  ufxiti  rrrtain  iitihicii»m,  the 
"  dnlitctioHt"  therrin  ineutiontd  arc  dedudiotu  frmn 
weiyht,  not  from  waif  fg.  Thai  from  which  the  deduc- 
tion is  to  be  made  is  the  whole  amount  of  maUriat  which 
is  sent  vp  in  tnhs  from  the  mine.    That  which  is  to  l)e 

dr.iltirl,  ,1       the  f.riiijf  i-nJi-l.i  .ni-   .rj,ir/i  M  fidit  np  ili  the 

tulu)  with  the  coal,  or  the  sUuk  or  <m»/  (in^l  in'th  which 
the  tuhi  are  imfmperfy  fitttd.  Any  other  moik  ,f 
mukitig  dedtutioM  is  t»  tmbvveHtioa  of  the  alatute. 

The  appeUamt  etdertd  ifnto  a  eonirod  of  emptoymrut 
with  the  respondents,  who  were  thr  owners  of  a  ^colliery, 
hy  which  he  agreed  not  to  Itarr  his  rm/ifoyment  without 
/""rteen  days'  uotln  .  ninl  f nrl/"  r  (i<irc"l  that 
deductions  might  be  made  from  his  mwjts  in  respect  of 
(iuter  alia)  "fines  for  dirt."  A  system  of  fines  and  for- 
feUwros  'Mu  in  foree  at  the  coUierjf  iu  nspeet  of  dirt 
sent  vp  with  the  coal,  under  which,  if  a  collier  sent  up  a 
tub  eontniuiug  more  thiui  .'Jo/ft.  tf  dirt,  hr  vxi  to 
receive  nu  payment  in  rtnprrt  <f  »o<  h  ddi ;  if'  a  tub  mn- 
tained  between  'loll,  and  iblb.  if  dirt,  he  wus  to  rtreire 
half  payment ;  and  if  a  tub  amtaitud  less  than  '2blb. 
of  dirt,  he  w<is  to  receire  full  payment. 

The  apfeUant  having  left  his  emoloymeat  without 
giving  notux,  and  having  Justifial  on  the  ground  that  the 
abore  system  v-as  uulaii'fuH^  Md  ther^tm ih9 cmlrad of 

employvit  nt  tvas  illegal, 

Held,  that  such  fines  and  forfeitures  were  not  deduc- 
tions within  t/ie  meaning  of  section  12  of  the  Coal  Mines 
Msftdation  Aett  1887,  and  tluU  the  system  adopted  was  in 
ttsUnamdiaii  thereof;  hut  that  the  contract  of  employ- 
ment was  nt4  thereby  rendered  illegal,  and  the  appellant 

linhli  ill  llilTitiUli*  to  thr  rrnjniiidriit''. 

Nothensval  Coliiory  Co.  v.  liourne,  H  Apu.  t'as. 
228,  37  IF.  iL  Dig,  119,  eomufcrnl. 

Appeal  from  tho  decision  of  a  divisional  court  on  a 
special  case  stated  by  jiutioeB  of  Cumberland. 

At  a  petty  sessions  hddan  at  'WhitebaTen  on  the 
10th,  of  Muoh,  1882, «  summons  was  heard  whidi  had 
bcea  tdno  out  lljflie  Whitehaven  Colliery  Co.  under 
fbe  Employers  and  "Workmen  Art,  1S7>,  ugiiinst 
Fatriclc  Koamey,  claiming  78.  (»d.  for  damages  for 
hrenrli  uf  n  contract,  such  breach  lMixi|f  Iril  nm^ect 
t)  proceed  to  or  poxfonn  his  dntiss  M  s  oolHer  on 
Thursday  and  Friday,  Uuoh  3  and  4.  Sttmmonsea 
had  also  been  taksn  out  against  289  other  colliers  then 
employed  in  the  same  pit,  but  the  case  of  Kearney 
alone  was  hcunl.  It  was  proved  tluit.  the  appellant 
(Keamuy)  was  in  the  employment  of  the  respondents 
(the  colliery  company),  and  in  consequence  of  the 
absenoe  of  the  appeUant  and  other  miners  the 
YMpoadents  inenmaloM  wnidy,  the  wages  paid  to 
enginomen  and  othocB  m  receipt  of  a  tixwl  rate  of 
wages  who  were  in  attendance  at  the  pit,  but  whoso 
work  was  rondered  unrcnmnerativc.  A  system  of 
fines  or  forfeitures  was  in  force  at  the  pit  in  respect 
of  dirt  sent  up  with  the  coal.  This  hud  been  revised 
om  Deoambet  2, 1881,  as  follows :— Hun  waa  to  be  ao 

(a.)  Bspocisd  br  V.  O.  Rucksb,  Esq.,  Banistar>at- 

Law. 


fiae  or  fmlsitore  if,  alter  the  coal  was  xiddlsd,  tba 
amount  of  dirt  in  the  tab  did  not  exoeed  28tb. ;  n  tiio 

amount  was  ln'twi  en  1'>\h.  iin  l  o'db..  one-half  of  the 
tub  Wits  to  be  forfeited,  and  tho  cuUier  wiis  only  to 
rtoeive  half-pay  for  that  tub  ;  if  tho  dirt  exceeded 
3dlb.,  tho  whole  tub  was  to  be  forfeited.  The  tabs 
weighed  about  IScwt.  each. 

Ttie  method  of  testing  for  dirt  was  as  follows : — As 
the  tubs  came  out  of  the  pit,  certain  persons  in  the 
employiiH  iit  uf  the  masters  selected  tubs  at  their  dis- 
cretion, about  one  or  two  in  every  forty,  and  passed 
thorn  to  speciaUy-appointed  persons  callod  "  t^^st^rs  " 
for  th«  puipose  of  mspeotion.  Tbe  tasters  riddled 
the  onol  aad  lumd-ptokad  the  ooateota  of  tbe  riddle, 
separating  tbe  dirt  from  the  coal.  The  dirt  was  then 
weighed,  and  tho  weight  reported  to  the  weighuian. 
Tlio  weishnian,  iiml  tlie  chefk-weightiiaii  who 
reprefumtt'd  the  colliers  and  was  paid  by  them,  then 
made  up  their  sheets,  showing  all  forfoitun^s,  which 
were  oaloolatsd  on  the  sciUe  set  out  above.  No 
dedaction  was  made  in  respect  of  tubs  wMcb  were  not 
tested,  tho  eolHers  beinp  I'-iid  in  rosp(K;t  of  the  gross 
weight  in  those  tuh^.  iiKlmliiig  coal  and  dirt.  The 
magistrates  found  tli;it  the  dirt  was  notooal,]10r  ot 
tho  nature  or  substance  of  coal. 

The  form  of  contract  signed  by  the  appellant  con- 
tained tbe  following  terms: — "I,  the  ttodsrunied, 
in  oonsidcration  of  being  euiploycd  at  this  eomeiy, 
do  hereby  [igren  to  give  to  unJ  to  receive  from  the 
Wliiteliavi  ii  t'ollieiy  Co.  fourteen  days'  notic»j  to  ter- 
niiniite  such  eiiiployin.  nt.  and  in  the  event  of  tuy 
leaving  (either  mdividually  or  oolloctivcly)  without 
giving  such  notice  to  render  myself  liable  to  be  prO> 
ceed^  against  according  to  law.  And  I  also  acrss 
to  the  company  making  the  undermentioned  dedoo- 
tion  from  my  wai;.  s  ullowcd  by  the  Truck  Aoti,  1831 
and  IfiHT,  namely  igniter  alia),  tinea  for  dirt." 

It  was  submitted  by  tho  apijellant  that  this 
system  of  fines  was  illegal,  and  that  tbe  appel- 
lant was  justified  in  rdbsing  to  wodr.  Tbe 
m^istrates  held  that  tho  appellant  was  not  jnati* 
fiea  in  refusing  to  work.  It  was  further  sab- 
niittcd  that  the  appellant,  boing^  paiil  by  piecework, 
was  not  liable  in  damages  if  he  neglected  to  continue 
his  work,  unless  injury  was  thereby  caused  to  pro- 
perty OX  machiooy.  The  magiatrateB  beld  tbe 
lant  to  be  liable  in  damages,  and  ordered  bim  to  pay 
7s.  Gd.,  that  being  u  fair  ])ropartioii.  in  their  opillMa« 
of  the  actmd  Iosh  sii.Htained  by  the  resjK)ndent8  for 
wjijjes  piiid  by  them  in  rt^spect  of  the  pit  on  the  -Ir  I 
and  4th  of  March,  and  rendered  unreinunerative  in 
conseqnenoa  of  the  absonoe  of  tbe  appeUaat  and 
other  men  on  those  days. 

Beetion  12  of  tbe  Coal  Ifines  Begalatioo  Act,  1887 
(50  &  51  Vict.  c.  oS),  is  as  follows  :— "  Where  the 
amount  of  wages  paid  to  any  of  the  jK'rsons 
employed  in  a  mine  depends  on  the  amount  of 
mineral  gotten  by  them,  those  persons  shall  be  paid 
according  to  tbe  actual  weigbt  gotten  by  them  of  the 
mineral  contracted  to  be  gotten,  and  the  mincnil 
gotten  by  them  shall  be  truly  weighed  at  a  place  as 
near  to  the  pit  mouth  as  is  reasonably  j)racticable. 
Provided  that  nothing  in  this  section  shall  preclude 
tho  owner  .  .  .  from  agreeing  with  the  persons 
employed  in  tho  mine  that  dedncUons  shall  be  made 
in  reroeot  of  stones  or  snbstanoes  other  tiian  tbe 
mineral  contracted  to  be  gotten,  which  shall  be  sent 
out  of  the  mine  with  the  mineral  contracted  to  be 
gotten,  or  in  respect  of  any  tabs,  baskets,  or  hutches 
being  improperlv  filled,  •  .  ,  such  deductions 
being  dctcrminca  in  such  qiedal  mode  as  may  be 
iigieed  upon  betweoi  the  owner  .  •  •  and  tba 
persons  employc-d.'* 

Tho  nuigistrates.  .it  tho  request  of  Kearney,  stated 
a  special  case,  setting  out  the  above  facts  and  leaving; 
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the  following  qucstioiu  for  tho  opinion  of  the  court : — 
"(1}  Were  we  i^ht  in  holding  that  the  ftppallaat 
mm  not  jtwtifled  in  leaving  his  woHc  without  notice  ? 

(2)  In  the  event  of  the  api)ollaiiL  not  Ix  ing  justifietl 
in  leaving  his  work  without  notice,  were  we  right  in 
holding  that  the  appdlant  wai  li^ile  in  damages  to 
the  respondcmta  'f  " 

ThB  iHvinonal  Court  (Uruntbam  and  Oharlee,  JJ.) 
wen  of  opinion  that  ttie  appollant  was  not  juatifiod 
in  leading  work  without  notice,  and  that  ho  was 
liabl'-  ii)  duiiiagi  to  flic  respondents,  and  they 
accordiiif^ly  upheld  the  decision  of  the  magistrates. 
The  learned  judges,  however,  differed  in  the  reasons 
which  they  gave  for  their  judgment.  G^ntham,  J., 
thought  that  the  system  of  fines  adopted  at  the 
colliery  was  a  special  mode  of  determining  how 
deductions  should  ue  made  within  th(>  meaning  of  tho 
Act,  and  waSi  therefore,  perfectly  legal,  ("iimles,  J., 
thought  that  such  a  system  of  deductions  waa  iu  con- 
travention of  tho  statute,  and  therefore  illegal,  but 
he  did  not  think  that  this  illegali^  vitiated  the  whole 
oenttaet  of  employment. 

Kearney  appealed  to  the  Court  of  Appeal. 

WiUis,  Q.C.,  and  AtherUy-Jones,  for  the  appellant. 
—The  system  of  forfeitures  is  a  contravention  of  the 

Act  of  Turlinment.  The  moaning  of  miction  of  the 
Coal  Mines  Regulation  Act,  1887,  is  that  in  all  cases 
to  which  the  section  applies,  persons  working  iu  mines 
muflt  be  p>aid  according  to  tho  weight  of  the  mineral 
gotten  by  them.  Payment  by  weight  is  the  thing 
which  the  Legislature  intended  to  insist  upon.  Thu 
proviso  jioints  out  a  way  in  which  the  weight  on 
which  payment  is  to  Tx  made,  maybe  ascertained. 
The  masters  and  men  may  arrange  on  a  mode  of 
making  deductions  in  respect  of  stones  and  other 
foreign  snhstanoes  which  may  be  hroaght  up  with 
^otMral.  But  the  fundamental  idea  of  the  section 
is  that  payment  is  to  be  in  accordance  with  weight, 
and  that  each  man  is  to  be  paid  in  respect  of  all 
mill!  r  ii  ^'otteii  by  liini.  "  Defluctions  "  means  deduc- 
tions from  gross  weight :  Xrflirrgfiil  Colliery  Co.  v. 
BoHme,  14  App.  Cas.  22s.  :J7  W.  II.  Dig.  119.  The 

rem  of  foneitores  adopted  in  this  osae  provides 
deductions  in  wages,  not  deductions  in  weight, 
>>.n<1  violates  the  intention  of  the  section  altogether. 
Vmler  it  if  a  tub  is  found  to  cuiitaiii  3i)lbs.  of  dirt, 
though  tho  rest  of  its  contents  is  all  pure  mineral, 
nothing  it  to  bo  paid  in  respect  of  that  tub.  That  is 
not  payment  by  weight  at  all,  it  is  not  payment  iu 
PBSpetit  ol  all  the  nunerol  which  a  man  has  gotten. 
It  IS  not,  of  course,  necessary  to  weigh  and  test  every 
tub.  It  might  lie  arranged  that  every  tenth  tub 
should  be  t<  st«'d,  and  au  average  twken,  and  de- 
ductions made  accordingly.  That  would  bo  a  spioial 
mode  of  making  deductions  within  tho  meaning  of 
the  proviso.  It  would  conform  to  the  ruling  idea 
ol  the  enactment — viz.,  that  payment  should  be 
by  weight.  But  under  this  system,  if  there  is  a 
•  ;1  lin  aiiiiiunt  of  dirt  ifi  a  tub,  the  element  of  weight 
is  disregarried  altogether.  The  system  of  forfeitures 
being  unlawful,  the  contract  which  stipulated  that 
•och  forfeitursa  should  be  allowod  is  Ulegal.  The 
stipalation  for  these  forfritures  was  part  of  theoon- 
"ioeration  for  which  th<-  masters  took  the  men  into 
their  employment.  Part  of  tho  consideration  being 
illegal,  the  rnnfmet  is  illegal  altogether, and  tiierafore 
the  appellant  is  not  bound  by  it. 

Finlaij,  Q.C.,  and  Matttmon,  for  the  respondents. — 
There  is  nothing  illegal  in  this  system  of  fines  and 
forfeitures.  It  is  a  special  mode  agreed  upon  by  the 
owners  and  the  men  of  determining  how  deductions 
shall  he  made  under  the  proviso  to  section  12.  The 
aection,  tikm  altogether,  does  not  enact  that  each 
■MM  muk  neoessatity  be  paid  m  respect  of  eroy 


larticle  uf  c  kl  iie  brings  Up.  The  first  part  says  he 
shall  be  naid  according  to  the  actual  weight  gotten  by 
him  of  tne  nunoal  contracted  to  be  gotten.  Then  the 

jirovigo  siiys  that  undi  r  certain  circumstances  deduc- 
tions njay  be  made.  This  must  mean  detluctions  from 
what  ho  would  have  been  paid  under  the  first  part  if 
there  had  been  no  proviso.  The  cases  in  which 
deductions  may  be  made  arc— first,  where  some 
foreign  substance  is  sent  up  in  the  basket  mixed  with 
the  coal ;  secondly,  where  a  basket  is  improjK'rly 
filled.  Tl>e  6»  cond  case  shows  that  this  must  hie  the 
true  construction  of  tho  section.  A  basket  "im- 
properly SUed  "  means  a  basket  which  is  not  properly 
fuU — I.e.,  a  basket  partly  filled.  In  such  a  case  the 
proviso  sJlows  a  deduction — i.e.,  the  man  Is  to  receive 
someUiing  less  than  full  payment  in  respect  of  the 
coal  which  ho  sends  u]i.  .similarly  a  deduction 
allowed  in  the  fii^t  i  use  viz.,  where  some  foreign 
substancoor  dirt  is  suit  up  with  the  coal — is  a  deduction 
from  what  would  bi'  full  payment  is  respect  of  the 
coal  actually  sent  up.  The  system  here  adopted  is  a 
oonrenient  way  of  taking  an  average,  and  it  is  a  mode 
agreed  upon  by  tho  masters  and  men.  The  case  of 
JVrf^rrwa'  CoUitr;/  Cn.  v.  Ili  uriK  viaa  on  a  difTerent 
statuti",  and  the  judgments  do  not  really  uniw  a  dis- 
tinction between  deductions  from  weight  and  deduc- 
tions from  payment.  Then)  the  deduction  wasiniaet 
a  deduction  nom  wsudit;  and  no  other  visir  MMk 
"nierefore,  the  obaerraaoDs  of  the  learned  lords  as  to 
deductions  in  the  section  meaning  deductions  from 
weight  wore  not  npc<'s8aiy  to  tho  de^cision  of  tho  case, 
and  do  not  govern  this  c!is<'.  Even  if  this  system  of 
forfeitures  is  contrary  to  the  statute,  this  does  not 
vitiate  the  whole  contract  of  employment.  The 
agreement  that  these  dednotions  shall  bo  made  it  not 
a  part  of  the  cotisidenition  on  either  side. 

Ijord  EsiiEK,  M.  K. — I  am  of  opinion  that  the 
ilecision  of  the  Divisional  Court  must  be  affirmed, 
but  I  think  that  tho  judgtucnt  of  Charles,  J.,  was 
right,  and  I  do  not  agree  with  tho  judgment  of 
Qranthum,  J.  I  think  that  this  dedootkm  ivaa  •& 
illegal  deduction,  and  therefore  there  vras  an  ille- 
gality in  part  of  tho  contract  ;  but  I  think  that 
that  illegality  was  not  au  illegality  in  the  considera- 
tion of  the  contract,  and  as  regard  tho  promises 
contained  in  the  contract,  though  one  was  illegal,  the 
rest  can  be  sepatntsd,  and  are  not  vitiated  theraby. 
Therefore  tho  contract  on  tb>>  jmrt  of  tho  workman 
not  to  leave  work  without  giving  fourteen  days* 
notice  was  legal ;  and,  as  that  has  l)een  broksttt  UM 
masters  can  insist  on  recovering  damages. 

The  question  as  to  tie  h  g  ility  of  thLs  deduction 
depends  on  the  true  construction  of  section  12  of  the 
Goal  Mmes  Begnktion  Act.  1887.  I  think  that  a 
construction  has  oeen  placed  on  that  section,  or  rather 
on  the  corres|)onding  section  in  the  earlier  Act  of 
IST'J,  by  the  House  of  T^ords  in  S'lhrnoil  ('lUi'nj 
(Jo.  V.  livurne.  It  has  been  suggested  that  some  of 
the  proporitions  there  laid  down  by  tho  learned  lords 
were  not  necessary  to  the  decision  of  that  case.  But 
I  cannot  agree  that  we  in  this  court  ought  ever  to 
.say  of  a  judgment  of  the  House  of  Lords,  which  is 
founded  on  certain  propositions  as  to  a  statute,  that, 
though  it  is  1  lear  tho  House  of  I^ords  meant  f  i  j  ut  a 
particular  interpretation  on  that  statute,  we  shtUi  dis- 
regard what  they  said  because  it  vras  not  necessary  to 
the  CBSO.  I  ta»  the  judgmoit  in  that  case  to  be 
founded  on  certain  pruj)ositions  enundated  by  each 
of  the  leanied  lords.  r,<jfd  Halsbury  tdnsttw  section 
as  a  whole,  and  considers  tho  first  part  and  the  pro- 
viso together,  in  onier  to  see  what  construction  ouglit 
to  be  put  on  tho  words  "  the  weight  of  the  mineral 
gotten  "  in  the  first  part.  The  WNrds  themselves  are 
oq^Ua  of  one  or  other  of  two  eoutnietiona :  if  one 
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ooiu^ctioD  is  put  on  them,  the  proviso  has  no  eif'H  t ; 
if  the  other  otnutmctioinii  put  on  them,  the  daose  and 
the  proviso  eaa  hemade  to  work  harmonioitsly  together. 

Ono  meaning  which  tho  words  may  L«!ar  is,  the 
weiplit  tif  tho  actual  mineral  gotten  -that  is,  pure  coul. 
But,  as  Lord  Ilalsbury  rwiij^nizes,  siu-li  wei<jlit  has 
to  be  ascertained  uccurdiiig  to  the  pnictical  usage  of 
miners,  and.  if  the  aotnal  and  well-known  method  of 
mining  ia  looked  at,  it  mnr  be  that  the  words  have 
another  meaning— viz.,  flie  whole  amoont  of  stafF, 
partly  pure  mineral  and  partly  stone  and  other 
materials,  which  the  miner  gets  in  the  mine  and  sends 
to  the  surface. 

Acoording  to  this  construction,  the  whole  of  that 
w^faih  is  sent  up  is  to  be  taken  to  he  mineral,  though 
itrietly  it  is  mineral  and  something  else.   If  the  first 
part  01  the  section  stood  alone,  thoro  might  be  some 
question  whether  the  words  could  be  so  dealt  with. 
But  the  proviso,  referring  to  the  actual  method  in 
which  mining  work  is  coudvicte  1,  ^hows  that  this  is 
the  construction  which  ought  to  be  applied.  The 
mineral  gotten  must  mean  Sio  whole  amount  of  staff 
which  the  miner  sends  up.  If  the  miner  were  entitled 
to  be  paid  according  to  the  weight  of  this  whole 
amount,  the   owner   wouM   prtiLtii.-Hlly   \>>\  paying 
wages  for  coal  which  had  not  been  gotten.  Tho 
LsgUatilffe,  therefore,   says  that  tho  owner  may 
■RMigo  a  method  to  save  himself  from  sooh  a  loss. 
It  enectatliBt  the  Motion  it  not  to  praeiade  Urn  from 
agreeing  with  the  penKMS  omployea  in  the  mine  that 
de«lucti<ins  sliidl  Ix'  made  in  respect  of  stones  or  sub- 
stances otlicr  thnn  iiiiiii  ral  wliirli  are  sent  up  in  the 
baskets  nnxe^l  with  the  mineral.     Ho  may  deduct 
from  the  whole  of  what  is  in  the  basket  that  which  is 
not  mineral.   Bat  he  may  only  do  this  ia  a  ocrtain 
way.   The  agreement  must  be  made  in  aooordaaoo 
with  tho  jirovisions  of  the  statute,  so  thnt  the  work- 
men may  see  that  the  arrangement  is  c:irri<'d  uut  in  a 
manner  fair  to  themselves.    The  terms  of  tho  proviso 
to  section  12  and  the  terms  of  section  i;S  show  clearly 
that  the  moaning  of  tho  Jja^Uialbm  ia  that  the  things 
to  be  deducted  are  the  vtbmmim  anbetances,  which 
oome  np  with  the  coal  and  add  to  its  weight ;  and 
the  deduction  is  to  be  made  from  the  whole  amount 
of  StuflF,  mineral  and  cxtruncous  substances  together, 
which  is  sc'Ut  up  from  the  mine.     Tho  deduction, 
therefore,  is  a  aedoction  from  weight,  not  from 
wages,  though  no  donbt  the  dadnottott  from  weight 
wiU  regulate  the  amount  of  wages.    Tlie  same 
remarks  will  apply  with  regard  to  deductions  in 
respect  of  tubs  or  baskets  being  improperly  filled. 
I  do  not  think  a  basket  is  improperly  hlloa  within 
the  meaning  of  the  section  when  it  is  partly  filled. 
I  think  a  dednotion  in  respect  of  a  basket  being 
improperly  filled  means  the  deduction  of  anything 
which  has  got  into  a  hMkot  bf  improper  flUin^— e.^., 
slack  or  coal  dust. 

The  consideration  of  this  ji&rt  of  flw  si  i  tioii  dnps 
not  detract  from  the  construction  which  1  think  we 
ought  to  put  upon  the  Act,  and  which  seems  to  me  to 
foUow  fonn  the  prapositioaa  laid  down  by  the  learned 
lords  in  the  ease  otted.  Lord  Hialsbury  says :—  "  In 
cases  to  which  the  statute  applies  the  puyment  must 
be  according  to  the  weight  gotten.  From  that  weight 
gotten  only  certain  things  can  Vm'  deducted,  and  tho 
deductions  can  only  be  ascertained  in  a  particular 
way."  Lord  Bramwell  says:— ** The  effect  of  the 
enactment,  then,  is,  that  the  mm  mast  be  paid  bv 
weight,  that  that  weight  is  to  be  the  weight  of  all 
they  semi  u]i,  but  that  from  it  may  bo  deducted  tho 
weight  uf  certain  matters,  provided  that  weight  is 
ascertained  in  a  certain  way.  Lord  Fitzgerald  and 
Lord  HenoheQ  soem  to  me  to  assent  to  these  pro- 
poaMons.  And  Lord  Maonaghten  says:— "If  the 
agreement  had  stated  in  plain  terms  that  a  deduction 


was  to  be  in.nh  -  Innu  tho  wagcaof  the  miners  in  resjiect 
of  slack — whatever  form  the  deduotioa  might  have 
taken,  whether  the  sladc  was  to  be  absolutely  rejected 

or  jiaid  for  at  a  lower  rate — no  one,  I  think,  could 
have  doubted  that  that  part  of  the  agreement  would 
have  been  in  OMtrnveation  of  tim  Aot  of  Psiiiar 

ajent." 

Iluviug  r<  ;.'  ird  to  thssc  Opinions,  exprossed  by  the 
House  of  Lords,  how  can  we  hold  that  the  jndgiaent 
of  Gr«atham.J.,inthisoaseisiight?  It  is  dear  that 

his  judgn;ent  is  wrong,  and  that  of  Charles,  J..  i< 
right.  The  system  of  forfeitures  adopted  at  this 
collier}'  must  be  held  to  be  unlawful,  and  the  contract 
into  which  the  appellant  entered  with  regard  to  the 
forfeitures  was  illegal,  because  it  was  hi  oontiavMliton 
of  the  terms  of  the  Act  of  Parliament. 

But  does  this  render  the  whole  contract  illegal  ? 
I)  U  S  it  render  illcg^  that  part  of  the  contract  in 
which  the  appellant  promised  that  he  would  not  leave 
work  without  giving  fourteen  days'  notice  'f  It  is 
dearly  law  that,  if  the  consideration  for  a  oon- 
traet  or  a  part  of  the  oonaideiatioa  is  illegal, 
every  promise  contained  in  the  contract  founded 
on  that  consideration  becomes  illegal.  But  if  there 
is  nothing  illegal  in  t!i<  <  nusideration,  then,  inas- 
much as  then^  may  be  several  promises  founded  on 
that  oonsiduration,  if  any  one  of  them  is  ille^^,  it 
cannot  he  insisted  on;  but  the  other  promisee,  if 
legal,  are  not  affeoied  thoeby,  but  reauan  good  and 
can  be  enforced. 

It  was  suggested  that  in  this  case  the  stipiil.t- 
tion  as  to  forfeitures  was  {>art  of  the  considera- 
tion. But  I  cannot  agree  with  that.  This  contract 
is  a  oontraot  of  employment.  The  workman  would 
euNsa  it  thus :  In  considecatioB  of  aiy  entering 
into  your  employment  yon  make  me  several  pro* 
miscs.  Tho  master,  on  the  other  sidf.  would  ex- 
press it  thus  :  In  consideration  of  my  takiuy;  yon 
into  my  employment,  you  make  me  seveml  pro- 
mises. All  the  promises  on  both  aides  are  in  msjux-t 
of  those  cuuHideratioiis.  And  those  oonsideratioiis 
being  perfectly  legal,  thcn^  is  nothing  to  make  the 
contract  aa  a  whole  illegal.  One  of  the  promises 
made  by  the  workman  is  illegal,  and  it  cannot 
supported.  But  the  other  promises  on  the  part  of  the 
worKman  are  not  vitiated,  and  they  can  b«?  rvlied  nu 
by  the  masters.  I  therefore  agree  with  Charles,  J. 
The  stipulation  as  to  fines  for  dirt  was  illegal,  but  tha 
consideration  for  the  contract  of  employment  was 
legal,  and  the  (iromise  not  to  leave  work  wititoot 
notice  was  binding.  I  think  the  magistrafess  WSTS 
right,  aod  the  appeal  must  be  dismissed. 

iMm  sad  A.  Jj,  Sxaa,  L.JJ.,  sonnuMd. 

A]^eal  dUmitteim 

Solicitor  for  the  appellant,  T.  AfUbiirn,  Workington. 

Soluaton  for  the  reraondents,  Harriton  A  FovcU, 
for  Jlreisn  Jb  Avtdt  WhttehaTiip. 
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ffiOH  OOOSr.  Duzs  OP  NoETHUMUEKLAM)  v.  Percy.  Hioh  Coitkt. 


IQigft  ^imt  or  giwKcr. 

Chan.  DiT. )  44 
K<itfii.J.  }  Not.  22. 

DVKK  OF  N^ORTHUMBERLAND  V.  PbBOT.  (o.) 

Bad-ehargt — Option  to  redeem  by  tram/er  of  tpteified 
turn  of  £3  per  Ctnt,  Cim»oh— National  Debt  {Con- 
version) Act,  18.S8  fol  it-  o2  Viet.  c.  2),  #.  21.  »uh-inc- 
tion  1 ;  I.  25,  0uo-«edion  2 — Deed  executed  before 
paaairuj  of  Act— Right  to  rmhm  hg  Nw  2}  fwr  uml. 

^miuihVa  {(riiSc/irtlB). 

The  plaintiffs,  bij  two  deeds  exefcuted  btfore  the  pasting 
of  the  Satioual  Debt  {Cunveraion)  Act,  1HH8,  created  on 
ikeir  etiatet  a  perpettud  reat-ehargt  ejT  £10,000  in  favour 
of  tit  defendant,  with  a  right  on  ttor  part  fo  redwm  the 
tru'd  rent-chanje,  or  n  rUtin  i>ortkm  Mm^*  ^ •  InM^/er 
(/  specif  td  sums  <f  £3  jtrr  Cent.  Annuftitt. 

Held,  t/tat,  under  section  25,  tub-tection  2,  of  the 
yaUoHal  Debt  {Conversion)  Act^  the  plaintijft  could 
redeem  by  a  transfer  of  a  timOar  omOMil  of  Uie  New 
'2}  per  Cent.  Stock  {Ooseheiu), 

Xotkm  Icff  jndlgnient. 

B7  an  fndoBtarB  mnde  the  22nd  of  July.  1871 » 

ci-rtai'i  hereditaments  were  granted  by  the  plaintiffii, 
the  Duktj  of  Xorthuiiibcrland  uiid  Eiiil  Percy,  to 
trustees  to  the  intent  (in  certain  events)  that  they 
sbould  for  ever  thenceforth  receive  the  perpetual 
rrat-ohaige  of  £10,000  out  of  the  said  hereditaments 
villi  flM  Moal  powers  of  diatreas  and  antiy  for  the 
Wtter  aeeuriiig  or  fhe  payment  of  the  same ;  and  sub- 
ject thereto  to  the  use  of  other  trustees  for  the  term 
of  500  years,  commencing  from  the  death  of  the 
plaintiff  duke,  upon  trusts  for  the  better  securing 
paymcsnt  of  the  rent-char^-.  And  it  was  declared 
that  the  tmateea  of  the  rant-charge,  in  certain  events, 
tihould  pay  the  same  unto  the  defendant  Lord  A. 
Percy  and  his  assigns  for  his  life ;  and,  in  certain 
t'fhcr  events,  should  twiy  the  said  rent-charge,  or  so 
much  thereof  as  should  not  have  been  apj>ointed  by 
Hhe  aaid  I<ord  A.  Percy  in  virtue  of  the  exercise  of 
hb  power  of  joiatwiiig  or  dHuging  portioni  therein- 
after  given  to  him,  to  the  ftrat  ana  every  other  son 
of  tl)i>  defendant  Lord  A.  Percy  in  tail  male.  And 
by  the  said  indenture  certain  powers  of  jointur- 
turc  and  providing  portions  for  younger  children 
out  of  the  sikid  rent-charge  were  conferred  on  the 
defendant  Lord  A.  Percy.  And  it  was  thereby 
ngned  and  deolared  that  if  the  plaintiA  or  the 
survivor  of  them,  or  any  Doke  01  Northnaibedaiid 
for  tlje  tiiiip  b^'ingr.  should  at  any  time  or  tfaOM  at 
tlu-ir  ur  }iis  cxixiiso  transfer  or  cause  to  be  transferred 
into  the  names  of  the  trustees  or  trustee  for  the 
tiuio  being  of  the  said  yearly  rent-charge  of  £10,000 
uny  sum  or  sums  of  £3  per  Cent.  Aunuitiee  not 
bemg  leas  in  aaj  ina  transfer  than  £3,333  6s.  8d., 
and  aboald  decure  that  such  transfer  was  made 
in  or  towards  satisfaction  of  the  aforesaid  yearly 
rent-charge  of  £10,000,  thi  n  and  from  thenceforth 
such  yearly  rcnt-chargi^  should  be  reduced  and 
»bate  to  the  extent  of  £100  a  year  for  each  sum  of 
£3,333  6s.  8d.,  and  all  sums  so  transferred  ahoiild  be 
held  npon  trast  to  convert  the  same  into  money  and 
inTcst  such  money  on  the  pordhase  of  hereditaments 
in  fee  simple  to  be  settled  to  uses  corresponding  as 
nearly  as  might  be  with  the  trusts  declared  of  the 
said  rent-charge  ;  and  imtil  such  conversion,  invest- 
ment, and  settlement,  the  divideoda  of  the  aaid  sum  of 
jCS  psrOait.  Annuitiea  ahoold  be  ndd  to  tiia  poraon 
or  petaons  entitled  to  the  lanta  ana  profit*  of  the  aaid 

(ek)  Bsported  hf  J.  Akthttr  Priob,  Esq.,  Barriatar- 

at-Law. 


hereditamantai  if  purohaaed  and  aetiled  aa  af oreaaid* 
And  it  was  dedarad  tiiat  Hie  plaintift  shoidd  hare 

the  power  during  their  joblt  IWBS  to  revoke  or  vary 
those  presents  or  any  portion  of  them,  or  to  declare 
any  new  uses  or  trusts  of  the  same. 

The  defendant  Lord  A.  Perqy  attained  the  age  of 
twenty-one  years  om  tiie  2nd  of  Ootober»  1872,  and 
in  1880  a  marriage  waa  agreed  iqpoa  between  him 
and  Lady  Victoria  P.  0.  Edgcnmbe.  * 

By  an  indenture  dated  the  :j()th  of  July,  1880,  in- 
dorsed on  the  said  indenture  of  the  22nd  of  July, 
1871,  the  ])laintiffs,  the  duko  and  Barl  Percy,  made  a 
new  and  irrevocable  aroointmeut  of  another  rent- 
charge  of  £10,000  in  Jiea  and  anbaBtntion  of  the 
first- mentioned  rent-charge  of  £10,000,  bui;  similarly 
charged  and  secured.  And  it  was  declared  that  the 
trustees  of  the  now  rent-charge  were  to  hold  it  upon 
the  trusts  expressed  in  the  deed  of  1871  concerning 
the  old  rent-cnarge  of  £10,000,  and  exactly  as  if  the 
tmata  contained  in  the  deed  of  1871  with  refetenoe  to 
the  old  rentHiibarge  of  £10,000,  and  the  powera  of 
sabstitnting  Bank  Annuities  therefor,  were  again 
repeated  with  reference  to  the  now  rent-charge  of 
£10,000,  exoejit  as  to  the  jiowi  r  of  revocation. 

Lord  A.  Percy,  on  the  occasion  of  his  marriage, 
exercised  his  powers  of  jointuring  and  fliUKging  por- 
tions on  the  aaid  xantHohanM.  There  wore  at  the 
time  of  fhe  action  two  ebudren  of  this  marriage 
living,  who  were  both  infftnt.s. 

The  National  Debt  Conversion  Act  wns  passed  on 
the  27th  of  March,  1888. 

The  plaintiffs  claimed  to  bo  entitled  to  redeem 
the  rent-charge  by  transferring  into  the  name  of  the 
Borviving  trustee  thereof,  a  stun  of  £333,333  6s.  8d. 
New  Consolidated  2}  per  Cent.  Annuities.  The  trtis- 
tee  of  the  rpiit-rliarpc  ri'fiisr-rl  to  receive  any  sum  of 
such  Now  Consols,  and  the  defendant,  Lord  A.  Percy, 
on  behalf  of  himself  and  his  family,  denied  the  right 
of  the  pUrfntiffii  to  ao  redeem  the  rent-charge.  The 
plaintin  flian  eommeneed  theae  proeeedings.  and  Am 
question  eame  before  the  oooxt  on  motion  lor  Jndg> 
meat. 

Cozens-Hardij ,  Q.C.,  and  Onstoir,  for  the  plaintiffs. — 
Bj'  virtue  i.if  tin'  National  Debt  [Conversionj  Act,  18H8, 
wo  are  entitle<l  to  satisfy  the  claim  by  transferring 
to  the  defendants  21  per  Ont.  Stock,  known  a*  Chia- 
chens.  Section  21  authoriaes  aooh  a  transfer  in  oaae 
of  a  oontraot  to  tranaCnr,  and  in  thia  oaae  there  ia  a 
covenant.  U  WO  are  Wrong  on  this  point  at  least 
section  25,  sub-seotion  2,  applies.  In  any  ctise,  we 
can  redeem  by  a  transfer  of  the  Hpccifitxl  (inmunt  of 
Local  Loans  Three  per  Cent.  Stock  under  50  &  61 
Vict.  o.  16,  a.  8. 

Yidt:  Lee  [Sir  II.Dairi/,  Q.i'-,  with  him),  for  the 
defendanta.— The  Act  must  be  atriotly  oonstcued. 
Ifr.  ^udy  baa  made  a  miatalce  in  oaonderfng  that 
section  21,  sub-section  1,  applies  to  this  case.  It 
has  no  reference  to  an  option  to  redecui ;  it  only 
relates  to  an  agreement  to  transfer  stock.  As  for 
section  25,  sub-section  2,  the  reference  to  any  stock 
must  mean  a  reference  to  any  particular  or  specific 
amount  of  atodc,  not  to  stock  generallv.  Sub-aeotion 
2hasrefsrenoetoaapeoifiobei|iieatonly.  ttthiaviaw 
is  wrong  aeetioni  10  and  21  are  uaalcas. 

They  were  not  further  heard,  and  Ct,zen$-Bwrdjft 

Q.C.,  and  {hi-^low  were  not  again  called  on. 

North,  J. — The  first  point  in  this  case  depends  on 
the  construction  of  the  National  Debt  (Conversion) 
Act,  1888.  I  amnotsatisfied  that  seotiou 21  wonldnot 
apply  to  the  preaent  oaae.    That  aaotloo  rafera  to 

an  agreement  to  transfer  any  amount  of  Three  per 
Cent.  Stock,  and  I  am  not  satistied  that  there  is  any 
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distinction  between  the  phrase  "  on  agrcomont  to 
transfer  "  and  an  "  agreement  as  to  the  transfer  of  any 
•mount  of  stock."  I  do  not,  however,  express  any 
coneliided  opinion,  for  the  20th  section  seems  tome  to 

apply  exai  t';y.    '  TTin  lordship  rofiJ  Hub-secti<in  2."] 

Now,  ill  tiiLs  instrimieut,  exLciitf d  before  the  pass- 
ing of  this  Act,  or  rather  iii  these  instruments,  the 
daeds  of  1871  and  1880,  which  operate  together, 
fhflre  sra  isferences  to  stock  liable  to  be  converted 
— references  to  the  Three  per  Cent.  Annuities  and 
Bank  Annuities ;  and  they  are  stocks  liable  to  be 
converted  or  exchanged  in  pursuance  of  this  Act. 
Then  the  section  goes  on  to  say  "  may  if  the  stock  is 
so  converted  or  exchanged  "-—and  that  is  what  has 
taken  place— he  oanitmed  a*  a  reference  to  the  new 
stock ;  and  the  new  stodr  means  the  stock  created 
by  this  Act  instead  of  the  Bank  Annuities  or  the 
Three  per  Cent.  Annuities.  Now,  those  words  seem  to 
flijiplj  pndaely.  The  stocks  are  stocks  liftUe  to  be 
ooPTOTWd  mder  the  Act  of  1888,  and  such  ooimnion 
has  talraD  place.  Then  the  referanoe  to  Thrse  per  Cent. 
Anmiities  or  the  Bank  Annuities  must  be  taken  to 
refer  to  the  now  stock  created  under  the  Act  of  1888. 

Then  it  is  argued  that  ntferonco  to  a  "  stock  liable 
jto  be  oonvaorted  or  exchanged  "  means  a  reference  to 
a  partimilar  warn  of  stock.  That  would  he  pnttin^  a 
new  meaning  on  the  Act,  and  adding  to  it  somiAhing 
which  if  inserted  would  not  be  intclligiblo. 

Then  it  is  .nnid  tliiit  thern  is  something  iu  tho  second 
of  this  sub-section  which  throws  li^ht  upon  the 
part,  because  there  are  words)  which  relate  to 
what  is  to  take  place  in  case  of  "  a  specific  bequest 
of  such  stock,"  and  there  is  no  provision  for  tho 
CftKO  of  a  general  beciuejit.  of  such  stock.  The  rti- 
fercnce  to  a  specific  bequest  seems  to  me  to  be 
put  in  iUL|iinslj  for  this  purpose.  It  might  be  said, 
if  there  were  a  speoifio  nsqusst  of  a  kind  of  stock 
which  bos  ceased  to  exist,  toe  bequest  is  gone.  Tou 
cannot  put  in  a  certain  amount  of  new  stock  in  place 
of  a  gift  of  old  stock  when  the  old  stock  is  gone 
altogether.  That  seema  to  me,  if  it  were  necessary  to 
find  an  enlanatioii)  a  saffidflnt  explanation  for  the 
additbm  of  these  subsequent  words,  whioh  do  not 
affect  tho  earlier  words.  It  is  said  that  if  the  words  at 
tho  opening  part  of  the  sub-section  are  to  have  tho 
general  meaning  suggested,  the  latter  words  woidd  be 
nnnecessanr,  and  that  there  are  some  other  sections  in 
tiM  Aot  whioh  would  also  be  unnecessary.  I  do  not 
see  why  I  should  cut  down  the  plain  meiining  of  the 
opening  words  for  that  re^ou.  It  is  diHicult  to  con- 
strue Acts  of  Parliament  dra^^^l  on  the  present  system  ; 
but  if  every  clause  in  addition  to  its  natural  meaning 
is  to  have  an  artifloial  meaning  given  to  it,  ao  that  it 
shall  not  cover  anything  provided  in  any  other  sec- 
tion of  the  Aot,  there  will  be  a  fresh  terror  put  upon 
those  who  have  to  i  onstnn'  Acts  of  Parliament. 

Under  the  circumstances,  I  think  the  earlier  words 
of  sub  sootion  2  clearly  do  apply  to  this  cose,  and 
that  tho  new  ttook,  popularly  kBOwn  aa  Ooscheiis, 
is  a  fit  subject  for  invGetment  and  trawfier  iu  place 
of  the  Bonk  Annuities  or  Thri  e  iiet  Osnft.  AOBUities 
referred  to  in  those  deeds  rusjiectively. 

Solicitors,  Bellf  jtMnoattb,  Jc  May. 


CKOSSUEY  v.  HAOmAC.  (a.) 

Power   of  ttUvrney—  Hlork — Sl<uhbrvf,<r — J'at/mnit  on 
aeumai  by  Lmtdm  atockbroker  to  country  stockbroker — 

(o.)  Beportfld     J.  W.  Qbsio,  Btq.,  Batnrt*-«t» 

Law. 


Pbrot.— Cbowust  v.  Magitiac.       Hnai  Oooit. 


London  stockbroker's  liability  to  countn/  cuiUma— 
Foreigu  priiieipaL  I 

Thi'  plniniif,  who  livrd  ahrcxiil^  hfhfy  (  -.".vr  ./ 
a  sum  of  Ntw  CoiisoU,  tjave  io  the  dr/fniluuls,  a  jlna 
"/  ^(od^riAen  in  London,  a  jmxctr  oj  atturury  ai>- 
jmntii^  on*  ^  the  d^eaduntt  hit  attontty  t»  itU  Ik 
Contoh.  Th0  vomer  of  attorney  wot  sent  origimnyto 
the  plaintiff's  orottier  in  England,  and  Inj  him  h 
a  country  stockbroker.  C.  sent  it  to  tltf  dffendanU, 
who  were  his  London  (I'jrnts.  Thr  dr/iiniauU  nildtM  \ 
stock  and  credited  C.  witii  it  in  hit  account  wiih  tlm, 
and  <As  stMi  went  in  reduction  of  mmu  due  to  (ftm  \\ 
him,  or  sums  paid  to  C.  by  them.  C.  MiH^f/y 
became  bankrupt,  arid  the  jylainiiff  siied  the  dtft*dar<U 
fur  the  pnicteds  "/  thr.  sulr  of  On  (  'nnsoln,  !'f*    m>Jii-N  i.. 

Held,  that  the  drf aidants  were  liable  to  rtfuui  t\- 
hwncysto  thejUointiff,  as  the  crediting  it  inlkmaccW, 
with  their  country  client,  C,  wot  not  a  payment  t»tk 
plaintiff;  and  that,  though  the  power  of  attonteyioiH 
cdint:  to  ihfin  throiii/h  ('.,  thf  dej'eudanU  irxrr  u'! 
entitled  to  treat  the  pUiitUiff  at  a  foreign  principal,  ani 
sotoeutaeif  C.  mug  wero  their  frine^MiL  I 

Trial  of  action. 

This  was  an  aotaon  brou^it  by  Horatio  Neka 
CSrosdey,  a  resident  in  Osnaaa,  to  leoover  fma  fks  | 

defcudants,  C.  II.  ^ra^iiac,  Gilbey,  and  SwaK,t 
snm  of  £^<)7  lOs.  and  interest,  the  price  of  a  sun  d 
Consols  ;  It  8s  £2  10s.  commission)  lold  bytiwnunlK  I 
the  following  circumstances. 

The  plaintiff  had  a   brother,   J.  "W.  Crosgl/y, 
who  resided  in  Halifax,  England,  and  who  bu 
a  general  power  of  attorney  for  tho  plaintiff.  Act- 
ing  on    instrucii'iiis    frDiu    thr    plaintiff,  J. 
Crossley  instructed  one  Caw,  a  loc^^l  stock  and  dun 
dealer  in  Halifax,   to  take  steps   to  sell  £l#Wf 
New  Consols  beiongiiig  to  the  plaintiff.   The  ffOMA 
power  of  attorney  not  hwag  tmsh  as  tte  Bssk  d 
England  would  act  on,  Caw  on  tho  13th  of  Jjti' 
1890,  wrote  to  the  defendants  as  follows:— " PS 
apply  for  power  of  attOOief  for  sale  of  £IM' 
QosdienSt  standing   in  name  of  Horatio  Sdsm 
Crossley,  of  Brian  Boyd,  Greetlaad,  near  EsEfu, 
gentleinim.    .    .    .    Mr.  Crossley's  present  tuilrm  | 
is  Sandy  Bay  Farm,  L.'ik(!  Kosseau.  Muskoka.  ia^ 
State  of  Ontario,  in  tho  Dominion  of  Canada."  Oil- 
bey  &  Sumner  (the  defendant's  firm)  eventotUf  ol" 
tamed  two  forms  of  powers  of  attonaey  from  the  B*ai 
of  En;;land  for  one  of  the  defendanta  to  aet  SS  i 
phuntili's  attorney  for  the  sale  of  £2,000  8todt,0Besf 
tho  powers  relating  to  £1,000,  tho  subject  of  thii 
action,  tho  other  to  another  sum  not  the  sabjec:  d 
this  action.    The  powers  of  attorney  were  teat  t» 
Caw,  by  him  handed  to  J.  "W.  Cro>sley,  and  tib» 
transmittetl  to  the  plaintiflf,  who  executed  and retmarf  ; 
thi'iu  to  J.  W.  Crossley. 

By  the  power  of  attorney  relating  to  the  il.u*«> 
Conaola,  the  plainliff  appomted  "  Sootlnid  QiM  \ 
.   .   .  myaSonu^iii^^ii^ 
to  sell  and  transfer  all  or  any  part  of  tiie  sum  of  I 
thousand  pounds  £'J  15s.  jKirCent.  Consolidivtol     •  ^ 
standing  in  my  name  in  tho  liooks  of  the  <.nir>. 
and  Com^>any  of  the  Bank  of  England,  and  to  r  '  i; 

oonaideration  money  and  give  noe^ta  ix  va 
same.** 

J.  "W.  Crossley  retained  the  power  of  attorn  .v  r?* 
Intnig  to  tho  £1,000,  the  subject-matter  of  the  »• 
but  sent  the  other  one  to  Caw,  who  forward e>i  i  ' 
Ctilbey  &  Sumner,  and  they  sold  the  stock  toi  i 
remfttod  the  prooeeds  to  Oaw,  who  paid  fliemto'- 
W.  Crossley. 

In  Januar)',  ISUI,  J.  W.  t-Vossley,  ut  Caw"«  sttK«»" 
tiou,  sent  tho  remaining  power  of  fitt.u  ii  '}  ti 
and  he  forwarded  it  to  the  defendants  with  iofc-uo 
tiom  to  foU  tfa«  ftook,  wUdi  tiisy  did,  onditiBf 
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in  their  booln  with  the  proceeds.  They  had  prpviouHly 
been  pr<  Cuw  to  iTilticc  tlio  bahmco  ilue  from 

bim  to  them  on  their  account  with  him.  Ciiw  was 
adjudicated  bankrupt  in  July,  1891,  Us  account  with 
tiM  delandanto  having  been  drawn  upon  by  him 
iffltil  no  balance  stood  to  his  credit,  thouf^h  tho 
proceeds  of  the  Consols  had  been  credited  to  him.  J. 
W.  Crossley  had,  previously  to  tho  date  of  th»j  bmk- 
ruptcy,  made  inquiries  of  Caw  as  to  whether  the  stock 
iud  ben  aold,  and  bad  baea  told  by  him  that  it  bad 


not 

The  fiutbar  dfltafla  of  tiw 

ment. 


Hipear  in  Ihe  judg- 


Sni'llr,  Q.C.  and  T.  Hahnuin  Xapier,  for  the 
plaintiff.— The  defendants  had  notice  of  who  was  tho 
true  owner  of  the  stock,  and  ought  to  have  paid  the 
uarcbase-money  to  the  plaintiff  or  to  his  agant  Oaw,  if 
M  bad  authority  to  receive  it.  and  ought  not  merely 
tobsve  oredited  Caw  with  it  in  their  account  with 
bua;  and  an  DOW  liaUa  to  make  it  good. 

Ilaldiiuf,  Q.f\,  and  Kirhj,  for  the  defendants, — 
T!ie  defendants  were  acting  as  Caw's  agents,  and  in 
110  itther  aipacity.  Tho  power  of  attorney  from  iba 
iJaiutiff  waa  a  mare  doomuent  of  title.  There  was 
DO  privity  batween  iba  plaintiff  and  fbe  defendants, 
ind  the  case  of  N>  w  Zt aland  and  AuttraUan  Land  Co. 
T.  WaUou,  20  W.  R.  G04,  7  Q.  B.  D.  374,  shows 
•hat  payment  to  Caw,  the  principal,  was  a  dischwge 
to  them.  Even  if  the  f'^nt'ff  waa  their  principal, 
he  was  a  foreign  one,  and  ooidd  be  disregarded  and 
Caw  treated  as  principal  :  EVu-ifr  Arii, n-'li  ^-Ihchttft 
V.  CUiye,  L.  IJ.  s  (i.  B.  iJia,  -'1  W.  l\.  Dig.  207; 


yfuni^yjucrt'  V.  r.iit'd  Kiiii/dinii  .Untinil  Sfeajnship 
fjnaii,<n,       W.  li.  \m,  [1S91]  1  Q.  B.  370, 

l:oM£S,  J.— The  plaintiff;  being  the  ovmer  of  a  sum 
of  New  Gonaola  atanding  in  bia  name,  give*  a  power 
of  attorney  to  a  member  of  tho  dcfcnflunts'  firm, 
authorizing  him  to  sell  and  transfer  tht  stoi  k  for  the 
plaintiff  and  on  tho  plaintiff' .s  behalf.  ISy  virtue  of 
this  power  the  stock  is  sold  by  tho  defendants  and 
tnoaferred  to  the  purchaser,  ana  the  purohaae-money 
it  raoeived  bgr  them.  The  defendants  are  paid  for 
tbeir  aervicea  aa  hrokers  ont  of  the  plaintiffs  money, 
(be  proceeds  of  tho  sule.  "Wliat  was  thereupon  the 
ilu<y  of  the  defendants  with  rc^^d  to  such  proceeds  h 
It  was  to  i>ay  the  amomiti  lata  tboir  commission,  to 
the  jilaintiir  or  to  aoBM  penon  autboriaed  by  him  to 
receive  it.  And  if  tbe  defendants  paid  to  any  such 
f^-rson.  and  if  with  th;it  i)erH(in  they  had  other 
jirivato  dealings,  they  were  bound,  as  bf:twoen  them- 
selves and  tho  plaintiff,  to  pay  that  authorized  person 
io  caab,  and  not  in  account  oetween  them.  Of  oouna 
payment  by  cheque,  duly  oadied,  is  payment  in  caab 
lor  this  ptirposo. 

Now,  what  difference  did  it  mak<'  that  in  the  case 
l*>forn  mo  the  defendants,  being  instructed  to  act  for 
the  plaintiff,  obtained  the  power  of  attommr  from 
luni  through  the  intermediary  of  a  counter  nroker  P 
I  think  it  makes  no  diffi  rencc,  seeing  tho  defendants 
clearly  knew  that  the  stock  was  the  iilaintiiTs,  and 
sold  it  for  liim,  uinl  ninli  r  his  power  of  attorney,  in 
the  way  I  have  mentioned.  The  defendants  cannot, 
in  niT  opinion,  ignore  the  power  of  attorney,  and  Uie 
wording  of  it,  m  tbe  way  in  which,  through  their 
eonnfiel,  they  now  seek  to  do.  Nor,  in  my  opinion, 
.'i  l  thf  fact  that  the  jilaintiff  was  abroad  entitle  the 
<kfendant8  to  regard  the  eountrj'  broker  as  their 
]>rinoipal  in  the  matter,  and  to  ignore  tho  plaintiff. 
Tbfln  waa  oleady  privitgr  between  the  plaintiff  and 
tbo  defendants  m  tbe  matter  of  this  sale.  The 
authorities  cited  by  tho  defendants'  coun.sel  \vith 
refiirenco  to  a  foreign  principal  have  no  bearing,  in 
my  <^iinioB,  on  Ch^  pwaant 


What  have  the  defendants  done  with  tiie  proceeds 
of  the  sale  ?  Admittedly  they  have  not  paid  them  to 
tho  plaintiff'.  Ilave  they  paid  them  in  cosh  to  a 
person  authorised  to  raoaiva  the  proceeds  for  tho 
plaantiffi'  I  aMnuna»  in  tviWK  of  the  defendanta, 
that  Hie  ooontry  broker  was  antborized,  on  behalf  of 
the  plaintiff,  to  receive  tho  proceeds  of  the  sale.  But 
the  defendants  did  not  pay  tho  proceeds  to  the 
country  broker  for  the  plaintiff.  What  tbay  did  waa 
this.  They  oboaa  to  treat  the  pucobaaa-naonay  of  tho 
atode  as  tbe  ooontry  broker's  own,  and  to  ignore  the 
plaintiff  in  the  matter.  It  was  said  that  this  wiw 
nistilied  by  some  custom  or  usage.  The  evidence 
doeM  not  establish  to  my  satisfaction  any  such  custom 
or  usage.  Moreover,  I  do  not  think  any  such  custom 
or  usage  wooid  be  l^d  valid  by  this  court  wbidi 
purported  to  jnstify  an  agent,  having  his  principal's 
money  in  his  hand,  to  ignore  that  principal,  and 
apply  the  moneys  in  payment  of  money  due  to  him 
from  a  third  person.  The  defendants,  in  my  judgment, 
were  not  jostifled  in  ignming  the  plaintiff  m  the 
matter,  or  in  treating  the  praoeeda  of  sale  as  tho 
country  broker's  own  money.  'What  tho  defendants 
did  with  the  proceeds  was  this.  Tliey  carried  them 
to  tho  credit  of  the  country  broker  in  the  account 
between  theius^dves  and  that  country  broker.  This 
wiped  off  a  debt  of  £586  lOa.  4d.  due  icom  tbo 
country  broker  to  {bem,  leaving  a  balance  in  favour 
of  the  onintry  broker  of  £372  lis.  2d.  Tlicy  did  not 
even  pay  this  £372  lis.  2d.  to  the  country  broker  for 
tho  plaintiii',  still  less  did  they  i>ay  it  to  the  country 
broker  for  his  prindpal,  tbe  plaintiff,  in  cash.  Tbav 
canrnd  that  bahnoe  of  £872  lis.  8d.  to  the  eradit  of 
tba  country  broker  in  the  further  accounts  between 
tbe  broker  and  themselves.  A  further  balance  is 
later  on  struck  as  between  the  country  broker  and  the 
defendants  in  tiie  aoooont  between  them,  and  the 
balance  of  £372  lis.  2d.  b  increased  to  a  balance  in 
favour  of  the  country  broker  of  £403  15s.  3d.  This 
£403  15s.  3d.  the  defendant  did  not  pay  to  the 
country  broker  for  tli<'  plaintiff,  but  they  let  tho 
country  broker  draw  on  them  a  bill  for  it,  as  being  a 
balance  dna  to  the  country  broker  from  them  on  his 

Erivato  account  between  them.  The  whole  of  that 
ill  they  paid  at  maturity  to  a  third  person — not  the 
plaintifi".  This  cannot,  in  my  opinion,  be  treated  by 
the  court  as  a  discharge  to  the  defendants  as  between 
themselves  and  the  plaintiff. 

The  same  obaarvimoos  apply  with  ngatd  to  •  amii 
of  £125  which  vpotan  tohave  naen  paid  to  the  county 
broker  by  the  aefendants  on  tho  31  st  of  January, 
1891.  The  country  broker  appears  to  have  drawn  a 
bill  on  the  defendants  for  £l2i3  as  in  the  account  be- 
tween the  two  of  them.  The  bill  was  aooeptod  by  tbe 
deftedants  and  paid  by  them  in  aooomt  as  between 

themselves  and  the  country  broker.  Tt  w.-\a  not  a 
payment  by  tlie  defendants  io  the  country  liroker  in 
respect  of  this  particular  purchikse-money  bi'l(in<,'iug 
to  the  plaintiff.  Still  less,  in  my  judgment,  was  it 
a  payment  in  cash  so  as  to  enable  the  defendants  to 
say  that  they  had  discharged  their  duty  to  the  plain 
titVbj'  paying  part  of  the  proceeds  of  tho  stock  in 
taish  to  an  agent  uutliori/rtl  to  nKJcivo  it  ^  him. 

Tho  case  of  Ltridyts  v.  UarreU,  18  "W.  R.  81a, 
L.  K.  5  G.  P.  451,  to  which  I  was  referred  by 
the  defendanta*  connsel,  is  dearly  distingnisliabla. 
There  tbe  payment  was  made  to  a  person  deaily 
entitled  to  receive  in  respect  of  tho  moneys  which 
the  person  to  whom  it  was  paid  was  entitled  to 
receive  on  account  of  hia  prilM^al  and  in  respect 
of  the  amount  which  he  WW  to  entitled  to  xeoeim 
The  only  (piestion  which  arose  there  iras  beeanae 
the  payment  included  other  moneys  and  was  made 
by  a  crossed  chequo,  but  it  was  held  that  that 
od  not  pravant  it  nom  being  a  pojrment  in  oaah  dnly 
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ftttflioiind  m&nfy  iMBMiae  ft  indvded  oflier  numeys, 

or  becauB©  it  was  paid  by  a  crossed  che<jiie.  Tbo 
cheque  was  duly  oaBhi^l  and  the  cash  was  receivod.  That 
ca«e  is  clearly  no  .mthurity  in  ItlfWtt  of  tho  dflfflnd- 
aots  in  the  case  before  mo. 

Tho  caae  before  Day,  J.,  to  which  I  mw  zeferred 
(and  which  does  not  appear  to  ham  hem  nnorted) 
dearly  turned  on  the  special  flndhige  of  faot  vy  tho 
learned  judge  in  th;it  cusc,  and  T  nt^d  not  further 
refer  to  it.  It  is  not  an  authority  in  tho  jiroM  iit  case 
in  favour  of  the  defendants. 

It  follows  that  in  my  judgment  the  plaintiff  has 
Buooeodod  and  there  must  be  an  order  for  payment  by 
the  defendants  to  the  filamtiiF  of  £967  10s.  of  the 
amount  of  the  proceeds  of  tale  lees  oommisaion  with 
interest  at  4  per  cent,  to  the  di^^of  peymflot  fvoin  the 
28th  of  January,  1891. 

Solidtors,  HowcUffea,  JkiwU,  tl-  Co.,  for  li'avell, 


Vfibfi  <Sounc(l 

Mkrah  4. 

BftTlKT,  BOVIS,  ft  Bktant  (LT\fr  rED)  v.  La.  BAXQin 

DU  PErri.K. 

BxTAST,  Pown,  ft  BKT.VXT  (Limitbd)  v.  Baitk  of 

QCEBEC.  (fl.) 

{On  appeal  from  the  Court  of  QueeaU  Bench  /or  Lower 
Ounadot  Pronnee  of  Qu^to.) 

Fowtr  ^  allomnf—Oomtrudion  of—AgmfM  aaOtorUij 

— Bill  of  exchauije. 

irAere  an  aijcitt  is  authorized  by  jmirrr  of  uUoriiey 
Ib  enter  into  contracts  for  (1)  the  piirr/iasc  or  tale  qf 
goods,  (2)  the  eharteriag  MMe/«,  and  (3^  th»  enahy- 
ment  nf  ayenU  and  $rrvanU  ;  aiuf,  a$  incidental  thereto 
or  r^iuirifitrntliil  (Itrri'ii,  fn  tin  eert'iin  ii}>ti  lti"l  urti  (iml 
other  urtA  of  till  Millie  kind  as  thost  siitci/itd,  »iich  an 
authority  diwn  iift  cnii/rr  ujxiu  the  ayeiit  jKiuurs  at  large, 
but  only  the  necessary  povoen,  in  addition  to  thoee  namiai, 
uMA  are  requisite  to  tarry  Aifo  ejfed  tho  dodand  jwr- 
peaet  of  the  pmoer  of  attorney. 

An  agent,  borrowing  money  on  behalf  of  his  principal 
under  such  an  attormy,  would  ej-reed  his  priwers. 

But  should  the  agent  do  any  act  which  is  in  itself 
uxtrranted  by  the  terms  of  the  power  tued,  then  such  act 
is  binding  on  the  mrineipal  as  to  all  persons  deiding  in 
good  faith  utUh  too  omuI,  and  they  are  net  homm  to 
inquire  into  ihe/aele  auunde. 

An  agent  indorsing  Mis  of  exchange  '*  jM-r  pm,^"  and 
yetting  them  difciittidi'il  by  a  Ixiul,  in  (In  ordimiri/  ctiursr 
of  biuiness,  is  within  the  powers  coiijt  rml  im  him,  w/ten 
the  power  of  attorney  given  him  sptri/irtii/y  m'-ntiona  the 
drawing  and  indorsing  of  bills  uu  Iteitalf  of  the  prin- 
cipal; and  lAit  t*  to  at  fo  booft  fld«  hottkiefur  value, 
thotigh  the  agent  abuee  hie  autheri^, 

Tho  fir^»t  :ipi>et»l  wan  from  a  <li'<  rf  e  nf  th''  Court  of 
(iucen's  Keuch  lor  L:  iwer  Caiiuilii,  I'rovince  of  Uuebec. 
The  fufts  arc  ,sr!  ..til  in  their  kirdshijii'  judgiiieiit, 
the  question  being  whether  the  company  was  to  be 
eharged  with  moneys  obtained  by  one  Daviei  lor  his 
own  poipoeet,  but  borrowed  by  him  in  the  name  of 
the  company,  and  professedly  on  their  behalf ;  and 
this  defH'uded  on  the  construction  and  offoct  of  tho 
power  (jf  attorney  ;riven  to  Davics  by  the  company; 

((I.)  Kcported  by  CuAULKa  U.  Quxkioa,  Ksq.,  Bar- 
tltter-at^lAW* 


Pbivy  Comrcib 


this  power  of  attorney  will  be  found  fttUfMl  oofcin 
the  jndgnMBfc  of  the  Fctfy  OoanaU* 

H'dl,  Q.C.  (of  the  Canadian  bar),  and  FTollam^,  for 
the  appcdlant. — Davit«  had  exc«t«<led  his  authority, 
lie  was  not  agent  for  negotiating  bills  &c.,  in  tlus 
mannw.  He  was  aotuag  for  his  own  private  advan- 
tage and  outdde  his  agency.  lOasUe  ▼.  J?a6y,  5  Low. 
Can.  Rep.  411 ;  Churchill  r.  .VacKay,  20  Cen.  Sup.  Ct. 
liep.  472,  476 ;  and  Joumenjoy  Coondoo  T.  Watson,  9 
App.  Ctis.  otil,  32  W.  R.  I>ig.  1  t!»,  were  referred  to.] 
The  English  and  French  law  are  alike,  or  almost  so 
— as  to  tho  legal  effect  of  a  power.  [Lord  Mac- 
KAOBTXir  lefenred  to  section  26  of  the  S^liah  Biili 
of  Ezehtoge  Aet,  1892.] 

Fullerton,  Q.C,  and  Chase  Casgrain  (Attomey- 
Genenil  for  (^ucIm-c),  for  tho  reijiondent  bank.  -Tho 
general  words  ought  to  be  read  apart  from  the  rest  of 
Sia  document,  and  should  not  be  limited.  Daviee 
wai  simply  putting  himtelf  in  funds,  such  bang 
necessary  for  the  purposes  of  tiie  company  :  ^anJl-  of 
Ih'wia!  V.  .WLfixl,  7  Moo.  P.  C,  .3.),  38.  [Lord  Mac- 
XAGiiTEN  referred  to  Attwood  v.  Munuiitgs,  7  B.  &  C. 
-J7S,  that  powen  of  nttonMjr  ihoald  lie  eonelMod 

strictly.] 

Joumenjuy  Coondoo  v.  W<^Mn ;  Montaignac  t. 
8hiUa,  U  JiBo.  Cas.  357.  39  W.  &.  Big.  178; 
WiOtiiagteest^Merriitg,  5  Bing.  442;  Hid  Orofper  v. 
Smitht  1  Flrt.  Cha.  Bep.  89,  were  cited  or  refBored  to. 

The  second  appeal  was  from  a  decree  of  the  same 
court.  Two  biUt  of  exchange  indorsed  in  the  name  of 
the  appeUaati  by  Davies  **  per  pro  C.  G.  Davies  "  had 
been  ditoouBted  by  the  rayonoent  bank  in  the  ordi- 
nary oonree  of  bnsiiieet,  aad  tlio  eompaoy  had  been 
held  liable  to  the  bank  tiiarwm,  and  now  aftfiealed 
against  this  decision. 

Mali,  Q.  C.  fof  the  Canadian  bar),  and  7.  IT.  BoOmi, 
for  the  appellants. 

Sttuirt,  Q.C.  (of  the  Quebec  bar),  and  Vteey  FU^ 
geratdj  for  the  reepondtnt  honk. 

The  judgment  of  thetr  lordships  (Lord*  HoB- 

IIOC.HE,    MArNAGIITEX,     TT  VNXEX,    SOAXO,   Olttd  BtC 

RicuAUl>  Coucu)  WHS  delivered  by 

Lord  Maonaohtex. — Tho  appellant  in  these  appeals 
is  a  company  incorporated  witn  limited  liability  under 
the  statute  of  the  United  Kingdom  known  as  the 
Companies  Act,  1862.  It  was  formed  in  1885  for  the 
purpose  of  taking  nver  the  business  of  the  firm  of 
Messrs.  Bryant,  Powis,  &  liryant,  of  Lonoou,  t^ue- 
bec,  and  Montreal,  lumber  merchants. 

On  the  let  of  Januair,  18lki,  the  oompony  disoon- 
tinued  Hie  badness  of  miying  and  shii^iinfr  timber, 
which  up  to  that  time  it  hud  cjvrried  on  an  Qiieb  c  in 
.succession  to  the  finii  of  Bryant,  Powis,  &  Bryant, 
and  tlii'ticeforth  tho coiiipuny  restriL-tc'l  its  business  iu 
Cjiiebec  to  making  advances  on  tho  security  of  lumber 
and  timber,  principally  if  not  solely  in  connection  wi^ 
the  (meratkmsof  a  firm  of  lumber  nMTohantttradinff 
as  "  sSth,  Wade,  ft  Co." 

On  tho  formation  of  the  cnnpany  one  Charles 
(irithths  DavicH,  of  Quebec,  who  ha<l  been  agent  and 
attorney  for  thetirniof  Bryant,  Powis,  &  Brj-ant,  was 
appointed  the  agent  and  attorney  of  the  company  in 
Canada.  The  aj^pointmcnt  was  contained  in  a  power 
of  attorney,  b^ing  date  tho  25th  of  November, 
1885.  Davice  remained  in  the  regular  employment  of 
the  company  at  a  tlxiMl  salary  up  to  thi^  1st  nf  .Tjiim- 
ary,  18S8.    He  then  went  into  business  on  his  own 

■ooon&ti  nod  wirtiHI  onbmiiiMi  m  btofcer  md  jwisrri 
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eommisnon  and  Rhippin^  agent,  under  the  style  of 
"C.  (  }.  Diivics     Co."    But  he  still  iictcil  forthocom- 

ry  when  iKcusinn  required,  reoeiving  a  ooouuusion 
his  aervicfs.  Ilis  puwer  of  attofliey  WM  not  rc- 
lokad  or  withdmwn,  tad  the  company  oonturoed  to 
Md  him  ont  m  tlifdr  agsnt. 

In  February.  18!iO,  Davies  left  Quebeo  under  the 
prmnra  of  pecuniary  difficulties.  It  wu  then  dis- 
eofvnd  that  he  had  taken  advantage  of  Ids  poeitton 
M  agent  and  attorney  for  the  company  to  procure 
money  on  the  credit  of  the  company  for  his  own  pri- 
v:it<»  purjxjw^s.  The  coiupauy  in  consequence  found 
itaelf  exposed  to  heavy  and  unexpected  demands,  and 
there  was  a  good  deal  of  1ili|gMMn»  in  thA  oourse 
of  which  trarions  pointi  wan  niMd,  dflipanding  on  the 
ipeeial  ciroomstanoee  of  the  pattieolar  case.  That 

litigation  has  f^ven  rise  to  tht-ao  two  appeals,  which 
their  lordahiptt  will  now  proceed  to  consider  sopar- 


Bbkait,  Bowia,  ft  Brtaht  (LnnrBo)  v.  La.  Ba»- 

qlTE  DU  PkOTLE. 

In  the  appeal  of  Bryant,  Fount,  Jk  Bruant  {Limikd) 
T.  Lm  Ba$^m  du  Peuple  the  ^uestian  m  whether  the 
wmfmoj  ia  to  be  charged  with  moneys  obtainerl  by 
Danes  for  his  own  purpoees,  but  borrowed  by  him  iu 
the  name  of  tiM  ooBpaniy  and  proiowodly  on  thdr 
behalf. 

Tliefects  arsnotindiipote.  Onflielstof  Oetober, 

1889,  Davios  went  to  the  respondent  hank,  who  hnd  been 
at  one  time,  but  who  were  uot  thun,  the  biuikcrs  of 
th-  company,  and  asked  the  manager,  M.  Dumoulin, 
for  a  loan  of  25,000  dols.  on  account  of  the  company, 
Mjmg  that  it  was  required  fbr  the  purxMse  of  a 
wittatice  to  be  made  by  him  on  that  day  to  the  head 
oSoa'  in  London.  The  manager  oouMnted  to  moke 
HtB  advance  on  what  is  termed  a  "  short  loan." 
Davies  drew  a  cheque  on  the  bank  in  the  name  of  the 
Lompany,  "per  pro  C.  (j.  Davics,"  for  25,000  dols. 
The  cheque  was  paid  as  an  overdraft,  and  as  collateral 
^ecatitjir  for  its  repayment  Daviei  depcoited  with  tiie 
bank  tbiaa  pronussory  notes,  amonntiog  together  to 
40,000  dolt.,  drawn  by  Smith,  Wade,  ft  Co.  in  favonr 
of  Bryant,  Powis,  &  Bryant  (Limited),  and  inflonod 
in  their  name,  ' '  per  pro  C.  G.  Davies. 

On  the  dth  of  the  same  monlh  Daviee  went  to  the 
bank  again,  and  told  the  manager  that  he  found  that 
the  sum  of  25,000  dols.  more  was  required,  and 
thereupon  he  obtainrnl  n  further  loan  to  that  ani<iunt. 
The  transaction  was  carried  out  in  precisely  the  samo 
manner  as  the  former  loan,  and  by  way  of  collateral 
secnrify  Daviea  indoraed  and  dcpoaited  tluae  further 
promiaaory  notes  of  Smith,  Wade,  ft  Co.,  amounting 
together  to  35,000  dols. 

Before  the  4th  of  December,  ISSO,  Davics  paid  the 
bank  out  of  bis  own  moneys  10,000  dolt^tin  reduction 
of  the  loan.  On  that  day  the  six  prnniinorj  notes, 
whidi  then  had  beeome  due,  bat  had  not  been  pro- 
aented  for  payment,  were  returned  to  Davies,  who 
gave  in  exchange  two  other  promissory  notes  for 
2o.m)  ,h>U.  i  iu'h.  dated  the  2Sth  of  .H<'pt<'ml..  r.  lss;», 
and  made  by  Smith,  Wade,  ft  Co.  to  the  order  of  the 
oooqiany,  and  indorsed  in  the  name  of  the  oompany 
*'  1^  pro  C.  Q.  Davics." 

Por  these  notes  Davies  took  the  following  receipt : — 

"  Quebec, 
'•4th  December,  1SS9. 

"Received  of  Messrs.  Bryant,  Powis,  &  Bryant 
(Ldmited),  thiough  their  agent  here  the  following 
bills  payable  as  collateml  security  for  the  payini  iit,  of 
loan  of  (37,000  dols.)  thirty-seven  thousand  dollars 
with  iatmat  «fc  7  par  asiifc, 


"  S.  W.  it  Co.  p.  note  due  -list  March 
"  iS.  W.  &  Co.  p.  note  due  31st  Maroh 


dols. 

25,000 
25.1K)0 

'60,000 


"  p.  AuGUSTt:  Labardik, 
"  pro  Manager  Banque  du  Peuple, 
"  Quebec." 

Before  the  two  notes  became  due  the  company 
forbade  Smith,  Wade,  &  Co.  to  pay  the  bank,  and 
they  also  gave  notioeto  the  bank  disolaiming  liabili^, 
and  billing  upon  the  bank  to  hand  over  the  notes  to 

them. 

Wlien  the  not-es  fell  due  the  bank  brought  this 
action  upon  them  apiiiist  Siaitli,  Wade,  &  Co.  and 
the  company.  Smith,  Wade,  &  Co,  submitted  them- 
selves to  the  judgment  of  the  oout.  The  company 
diluted  their  lianlity  cn  various  grounds,  and  thqr 
also  filed  an  incidental  demand,  claiming  the  pro- 
missory notoB  in  (juestion  ns  their  property. 

The  case  came  on  to  bo  beard  before  Andrews,  J. 
The  learned  judge,  in  an  able  and  elaborate  judgment, 
decided  in  favour  of  the  company,  on  the  ground  that 
ti>e  bank  had  notice  that  Itavlas  was  acting  under  a 
limited  authortty,  and  that  the  power  of  attorney  of 
the  25th  of  November,  1885,  from  which  nfono 
Davies  derived  his  authority,  did  uot  authorize  him  to 
borrow  money  in  the  name  of  the  company.  The 
other  grounds  upon  whioh  tha  company  resisted 
the  claim  of  the  bank  ware  njaoted  fay  the  learned 
judge.  At  file  argument  befoia  their  lordships  waa 
substantially  confine<l  to  the  question  of  authority  it 
is  not  necessary  to  allude  to  them,  beyond  saying 
that  in  the  course  of  the  discussion  the  learned 
counsel  for  the  appellant  very  pro^xrly  disclaimed  in 
axpreas  and  unqualified  terms  any  imputation  of  want 
of  good  faith  on  tha  part  of  the  hank  or  on  the  part 
of  M.  Dnmoolhi. 

On  appeal,  the  Court  of  Queen's  Bench  for  Ijower 
Canada,  by  a  majority  of  three  to  two,  reversed  the 
decision  of  Andrews,  J.,  and  condemned  the  company 
to  pay  to  the  I)ank  the  sum  of  37,OOOdols,  with 
interest  from  the  31st  of  March,  1890,  and  costs  of  suit. 

Tha  learned  judges  who  formed  the  minority  iu  the 
Obnrtof  App^  adopted  and  relied  upon  the  judg- 
ment of  Ar.iirewH,  J.  The  views  of  the  majority  are 
expressed  iu  the  formal  judgment  pronounced  by 
Cross,  J.  That  judgment  proceeds  upon  the  ground 
that  "  the  specific  powers  "  granted  to  Davies  Iqr  tha 
power  of  attorney  "did  not  neoessarily  imply  tiie 
negation  of  the  powers  of  general  agency  granted  to 
and  exercised  by  the  said  Charles  Q.  Davies  under  the 
said  power  of  attorney,"  and  that  the  words  used  in 
the  concluding  imrt  of  the  power  of  attorney,  which 
are  quoted  in  the  judgment,  and  which  will  be  con- 
sideirad  presentlr,  "  refer  not  qwdaUy  to  said  special 
powers  out  to  uia  bnsineas  generally  of  ^e  res]H>nd- 

ents  "  (i".r..  Bryant,  Powis.  tS:  Bryant,  Tjiinited'),  "  and 
by  their  terms  give  the  said  Charles  O.  l)uvieH  a  dis- 
cretion to  do.  execute,  and  jxTfonu  any  matter  nr  thing 
which  in  theopinion  of  the  said  Charles  a  D.ivies  ouglu. 
to  have  been  done  or  performed  inorabuut  lui'^inessof 
the  respondents,  tliersf<»«  ontsida  and  beyond  what 
had  been  otherwise  provided  for  by  the  said  powar  of 
attorney,"  and  consequently  that  Davies  had  pomr 
to  bind  the  company  "  and  did  s  >  bind  them  by  his 
indorsation  in  their  n:iirie  of  R  ti  l  promissory  notSSand 
drawing  the  money  advanced  thereon." 

On  the  appeal  before  this  board  the  learned  coonael 
for  the  appellant  did  not  Re;  iously  dispute  the  pro- 
position that  the  words  ' '  per  pro,"  in  too  acceptance 
nr  indorsement  of  a  bill  of  >  xi  li  inge  or  promissory 
note  amount  to  an  express  statemuut 

so  aoosptiDg  or  indonug  tha  bill  or  nota 


that  the  party 
iota  baa  onijr  • 
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special  and  limitod  sntliority,  and,  fhfinfora^  that  a 

person  who  takes  a  bDl  or  note  so  accepted  or  indorsed 
IB  bound  at  his  peril  to  inquire  into  the  extent  of  tho 
agent's  autliority :  SUtyg  v.  Klliot,  10  W.  R.  (i47,  12  C.  B. 
N.  S.  373-381  per  fiyles,  J.  Nor  woa  it  din»uted  that 
powers  of  sttome^  an  to  be  oomtnied  itncUy— that 
18  to  say,  that  where  an  act  piiq)ortititj  to  be  done 
tuidcr  a  power  of  attorney  is  ctialleuged  aa  being  in 
excess  of  tho  authority  conferred  by  the  power,  it  is 
neoeesaiy  to  show  that  on  a  fair  constniotion  of  the 
whde  ifutmmeiit  fho  anthority  in  quettjon  b  to  be 
found  within  the  four  comers  of  tho  instrument, 
either  in  express  terms  or  by  necessary  iu)j)Iicatioii. 
It  WHS  pointed  out,  indeed,  that  the  decisions  on 
which  tho  learned  counsel  for  the  appellant  mainly 
reliiMi  in  suj^iport  of  these  pfrc^KMitioiis  were  decisions 
of  English  judges ;  but  it  was  not  shown  that  there  is 
any  difference  in  this  respect  between  tho  law  of 
Canada  and  the  law  of  England.  The  jirL)\  Uions  of 
the  Civil  Code  of  Lower  Canada,  and  the  Canadian 
authorities  which  were  cited  to  their  lordships,  appear 
to  be  in  hannony  with  English  law  ana  English 
anthoritiefl. 

In  the  result  the  argument  was  red  need  to  a  con- 
sidemtion  of  tho  true  construction  and  effect  of  the 
power  of  attorney  of  fltt  S6th  of  Xovcmbor,  1886.  It 
will  tberalEon  be  nsttnasaiy  to  state  its  piovisioDs 
■omewlHKt  in  deteil* 

That  instrument  begins  by  rec  itinp  the  formation 
of  the  company,  *'  to  undertake  and  carry  on  as  suc- 
cessors to  Messrs.  W.  Hrj-ant,  F.  C.  liryant,  and 
H.  W.  Powis.  who  were  the  founders  of  the  company, 
I3ia  trade  and  bnsfaiMS  of  wood  and  timber  importers, 
brokers,  merchants,  and  dealers  then  carried  on  by 
Hunu  in  partnership  together  at  London,  Quebei  -,  Mont- 
leal,  and  elsewhere  under  tlie  name  or  style  of  Bryant, 
Powis,  &  Bryant,  and  for  other  purposes  more 
particularly  memtioiMd  in  the  memorandum  of  asso- 
ciation of  the  company."    It  then  recites  the  pro- 
visions of  the  articles  of  association  authorizing  the 
ajnpointmcnt  of  an  attorney,  and  {iroceeds  as  follows  : 
*•  And  whereas  the  directors  deem  it  desirable  in  tho 
inteivit  of  the  oompany  to  appoint  an  agent  and 
attom^  to  fsprawt  tha  oonipany  in  Ganaoa  afore- 
said, now  Imow  ye  that  the  company  dotb  hereby 
apiioint  Charles  Griffiths  Davies,  of  Desprairic-street, 
in  the  oity  of  Quebec,  Canada,  aforesaid,  to  be  tho 
true  amd  lawful  attorney  of  the  company,  for  and  in 
tha  iMHiie  and  on  behalf  of  the  oompany  to  enter  into 
any  oontraot  or  engagement  for  the  poxohaae  or  sale 
of  goods  and  merchandise  of  wlmtcver  nature  m-  kind, 
and  for  the  charter  and  recharler  of  any  ships  or 
vessels,  and  for  the  engag^ement  of  all  such  agents, 
clerks,  and  servants  as  mav  be  necessary  for  oarr^-ing 
on  and  eondnetfaig  tiie  bosmess  of  the  said  oompany, 
and  tf)  draw  and  sign  clicijues  on  tho  bunkers  for  the 
time  being  of  the  said  couijiatiy,  and  to  draw,  accept, 
and  indorse  bills  of  exchange,  protuissory  notes,  bills 
of  lading,  delivery  orders,  dock  warrants,  coupons, 
bought  and  aold  niotei,  c<nrtract notes,  oharter-iiarties, 
accounts,  current  accounts,  sales,  amd  other  docu- 
ments which  shall,  in  tho  opinion  of  the  said  attorney, 
require;  the  signature  or  indorseiueiit  of  the  company, 
and  also"  to  sue  for  and  recover  debts,  to  demand 
and  obtain  delivery  of  goods  boloni^taig  to  the  com- 
pany; and  generally  to  aet  for  the  oompany  in  and 
about  the  recovery  of  debts  and  the  deH^^'  of  goods 
in  all  resijecta  as  lully  and  ofTectually  as  the  coniyiany 
could  itself  do  ;  t^j  give  receipts,  to  bring  and  defend 
and  oompromise  actic^us ;  **  also  to  enter  into,  make, 
sign,  seal,  execute,  deliver,  «eiaiowledge»  and  perform 
any  contract,  agreement,  deed,  writing,  or  timig  that 
may  in  the  opinion  of  the  said  agent  or  attorney  be 
necessaty  or  proper  to  be  entered  into,  made,  signed, 
aaded,  tauMmta,  delivered,  adoiowLedged  or  par- 
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formed  for  effectuating  tho  purposes  aforeasid.  or  may 

of  them,  and  for  all  or  any  of  the  purposes  aforesaid 
to  use  the  name  of  the  company  " — then  follow  the 
words  quoti-d  in  the  judgment  of  the  Court  of 
Appeal — "  and  to  do,  exeonte,  and  psdbrm  any  other 
act,  matter,  or  thing  whatsoever  wnidi  ought  to  be 
done,  executed,  or  performed,  or  which  in  the  opir.i  .n 
of  the  said  agent  or  attomepr  ought  to  have  bo«i> 
done,  executed,  OT  performed  m  or  about  tlia  badnos 
affidrs  of  the  oompany." 

To  pat  it  shortly,  tlie  po^ver  of  attorney  andiorizsd 
T)a\'ics  to  enter  into  contracts  or  enfragement.*  f:r 
thr  ee  sjjecified  purposes :  (1)  tho  purchase  or  saJe  cf 
ijoads  ;  (2)  the  chartering  of  vessel-*  ;  and  (.'5)  tL- 
employment  of  agents  and  servants;  and.  ^ 
incidental  thereto,  or  consequential  thereon,  to  do 
certain  specified  acts  and  other  acts  of  the  same  kicd 
OS  these  specified.  If  the  instrument  be  read  fairly, 
it  does  not,  in  their  lordships"  opinion,  autborixe  the 
attomejr  to  borrow  money  on  behalf  of  the  oompsar. 
or  to  bmd  tiie  company  by  a  contract  of  loan.  It 
appears  to  their  lordships  that  the  words  qnotsd  in 
the  judgment  of  the  Court  of  Anpeal  axe  to  lie 
read  in  connection  with  tho  introductory  words  of 
the  sentence  to  which  they  belong,  "  for  all  or  xrr 
of  the  purposes  aforesaid*  8o  toad,  the  wonL  is 
question  do  not  oonfsr  iqpon  the  agont  powm  st 
large,  bat  only  such  porwera  as  may  be  mousisiv.  is 
addition  to  those  previously  specified,  to  carry  '.t-' 
effect  the  declared  purposes  of  the  jiower  of  ation  v 

Their  lordships  will  therefore  numbly  advise  ler 
Majesty  that  the  appeal  ought  to  be  allowed,  aad 
the  judgment  of  Ancmws,  J.,  restored.  The  s<*P^ 
ents  will  t>ay  th"  costs  of  the  ajipoal  tO  tite  Coort 
of  Appeal  aud  the  costs  of  this  ap]>eal. 

Bky.vxt,  Powi.s,   &  Bky.vxt  (Limited)   v.  Thz 
Quebec  B.vxk. 

The  question  raised  in  the  apMal  of  Brj/amit  iW^. 

J{nj(u4  {fAmitcil)  v.  Thii  QueUe  Batik  may  be 
disposed  of  vcrj'  shortly. 

The  appeal  is  from  a  decision  of  the  Court  <  t 
Queen's  Bench  for  I^wer  Canada  affirmhlig  tbe  di\ - 
aion  of  Andrews,  J.,  who  h^  the  oompany  liaUe  t< 
the  respondent  bank  hi  respeet  of  two  hDs  of  a- 
chango  indorscni  in  the  name  of  the  company,  i  " 
pro  C.  G.  Davies,"  and  diseounted  by  the  l«ink 
the  ordinary  course  of  business. 

In  the  disonsaion  at  the  bar  it  waa  oosiesAwi  l>r 
the  learned  oonnset  fbr  the  nipdfanit  that  Ifce  bsal 

were  /xjwa  t!'!r  holders  for  value  :  and  the  anrun-s^. 
as  in  the  previous  cose,  was  substantially  c-ontit  ^. '-' 
tho  question  of  Davies'  authority. 

The  authority  of  Davies  as  the  agent  and  atto.^ 
of  the  company  was  derived  trom  the  power  a 
attorney  f)f  the  2.5th  of  November,  lxs5.  whici  hm 
iK-en  fully  stated  already.  That  inj*tmmont  in  t«tiBi 
authuri/.es  tho  attorney  to  indorse  bills  of  exeh:.!  ?*" 
Their  lordships  agree  with  Andrews,  J.,  that  the  ue 
fliat  Oavisa  abased  his  authority  and  betrayed  M 
trust  cannot  affect  Inmo  fide  holders  for  valne  of  oege 
tiable  instruments  indorsed  by  him  apparpBtlj  t 
aceordanco  with  his  authority. 

The  law  app<?ars  to  their  lord-ships  to  bo  v*>rT  in  - 
stated in  the  Court  of  Appeal  of  tho  State  oi 
York,  in  Presidmi  v.  Conwii.  37  N.  Y.  &.  10  III 
322,  cited  by  Andrews,  J.,  in  his  judgment  in  ansdsi 
case  brought  by  the  Quebec  Bank  upuinst  tbe  ami 
pany.    The  passage  referre<l  to  is  as  fi>Uows  :  - 

"  Whenever  the  very  act  of  the  agent  is  auth  -rl 
by  the  terms  of  the  power,  that  ia,  whanofer  onsr 
paring  tiie  act  done  by  the  agent  witti  -Qie  wofdiil 
the  power,  the  act  is  in  itself  warr.ii;tod  by  tbetltm 
used,  such  act  is  binding  on  the  c^ns^tituait,  as  t 
•U  perMoa  daaUng  in  gooi  Isith  with  tiw  a^i^ :  lad 
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tan  not  bonvlto  iaqpSm  Into  fluito  oJAimb. 
a^iparent  authority  b  tho  xeal  ;uitbority." 
Their  lordahipt  iriu  theralore  liumbly  adviie  her 
iltijedty  that  tm  agiMal  onu^  to  be  itiimiwtii  with 
easts. 

Solietton  for  Brymt,  Powis,  ft  Bryant  (Limited). 
Wil4(m,  Bristow,  <fc  Carpmatl. 

Solidtow  lor  Lft  Buiqoe  da  Pauple*  Jioa^paa,  BU- 

StJidton  lor  the  Qnefaeo  Bwk,  Aihunt,  Mdrm, 
±  Co. 


Feb.  24. 

CoMinaciAi.  Burs  or  Avsraxza.  (Limiteu)  >  . 

OmriAL  ASSIONKE  OF  JOHN  WlLSOX  &  Co.  (<».) 

(0«  appeal  from  the  Supreme  Court  oj  New  South 
WaU$.) 

^rinc'f'o!  lui'l  fiiTrfij — Ajrt '  mcnt  vifh  some  co-.<furi(ii.^ 
—Fa^nciU — lianknnitctj — I'roof  /vr  full  atmuid  due 

— Banker— AfproprfaMon  ^  mm  dtpotUei, 

Beveml  peranns,  includimj  W.,  had  become  guarantor* 
to  the  appelltiut  bank  /or  the  di$charffe  of  £G,250.  Some 
of  the  <juaraut(ir»,  not  iiidniliiij  IT.,  tiuli.uqnciillt/  i  nt'rnl 
iutti  an  arratif/rment  hij  agreement  with  the  baiik,  that 
tkrir  liahility,  at  between  thrm  and  the  htnk,  should  ht 
limukd,  40  that,  in  Urn  of  their  personal  liability  to  fny 
the  tniire  »mm  gnanmleeS  in  ease  of  default  of  the  prin- 
eipal  dehtor,  there  should  />»■  nuhftitut'd  n  ili'i»tn{t  nf 
£3,000  m  tUt  huih  to  a  »iigpeii«e  <iccoh)i(.  Thf  Vi/i/i  luid 
the  poii-er  of  itjijirojiriiitiii'i  thf  i'lJ.OIJO  tnirariii  thf  jxii/- 
mmt  of  the  principal  debt,  but  h(i<l  not  dune  so, 
Ifcamr  bajJcruvt. 

UeULt  that  the  agrteami  did  not  atnouut  to  payment, 
md  that,  apart  from  bankruptcy,  the  carryiny  out  of 

turh  'III  itrnui^/nntnt  in  uo  traij  affrxted  thr  Uahility  of 
It'.  ;  and,  further,  (hat  the  bunkrni/tcy  of  IW  could  make 
uo  difference  as  to  the  amount  of  n.*s  liability ;  so  that 
the  batik  were  aUUled  to  prove  tit  W.'»  bankrvptof  for 
the  full  sum  of  £6,200,  without  rnakhty  ike  dedmethn  of 
the  £3,000. 

This  was  aa  appeal  from  a  judgment  of  tbo  Buproiuo 
Court  of  New  South  Wales  (In  Bankruptcy).  The 
iMtt  aie  aet  out  in  their  lordships'  judipuent. 

Ocam-llardt/,  Q>C,,  and  Vauyhaii  Hawkins,  for  the 


Byrne,  Q.C.,  and  C.  IT.  Sargant,  for  the  rospondeilt. 

IhaindsiDentsof  tlictrlord«bip»(Lord  Heksohbll, 
TmC,  Lords  Watsok,  Hobbousk,  Haokaohtek,  and 
MoKRIs,  Sir  Rn HARD  CoucH,  aod  the  SDOD.  OaOBOE 

DtxsLVA")  was  di  livered  hy 

Lord  B[£K.scuKLL,  L.C. — The  lole  question  for  de- 
t^^njiiii  ition  in  this  cane  is  whether  tho  fti)jif>nant«,  Uio 
Commercial  Bank  of  Aii.stralio,  are  entitled  to  prove 
■against  the  cstato  of  thu  iMi^krupt  Joha  Wilaon  for 
the  nun  of  £6,250  or  £3.250. 

The  question  torn  upon  the  eoottnietton  of  an 
a«»rodiK!iit  entorcd  into  in  tho  year  IHOO  between  tho 
ttp{K'llanta  and  thr(>'  })er8oiis,  O'Connor,  llart,  and 
Preehill,  who  with  <irhi^i-s,  inohidint;  Wilson,  had 
become  guarantors  to  tho  bank  fur  tho  discharge  of  a 
liability  incurred  or  t<j  bo  incurred  by  Her  Majosty\s 
Theatre  and  Grand  Opera  Hoom  Go.  ol  Sydney 
(limited).  Hie  partiee  to  the  gnaraateee  wan  not  in 
all  caeea  the  same,  but  nothing  turns  on  that.  After 
reciting  the  sevend  c:narantL'i!S  that  hud  bti  u  entered 

(a.)  Ueportcd  by  Cit<uiL.Ei}  H.  Okafxon,  Eaq^.,  iias- 


into,  the  agfreement  further  redtee  that  Hart  and  TVee^ 

hill  had  offered  and  jiroposrd  to  pay  to  tho  said  bunk 
thn  sum  of  £2,000  in  discharge  of  tluir  irKpectivo 
individual  liabilities  under  the  said  joint  and  several 
guarantees,  and  that  O'Connor  had  utfered  and  pro- 
posed to  pay  £ oUO,  and  to  give  the  bank  his  promis- 
Mty  notee  (or  »  further  ram  of  i:oOO  in  diaourgoof 
hii  mdindnal  Bafaility  under  the  jouit  and  leveral 
Kuarantaee.  The  agreeniont  further  recites  that  the 
Imnk  had  *'  dcelinod  to  receivo  tho  said  moneys  in 
reduction  of  tho  said  account " — that  is,  tho  account 
due  by  tho  principal  debtor,  Iler  Majesty's  Theatre 
and  urand  Opera  House  Co.  (Limited) — "but  have 
agreed  with  the  said  Francis  Bode  Freohill,  JamaeN. 
Hart,  and  Daniel  O'Connor  that  thoy  will  not  look  to 
thi'ui  ftir  more  than  £1,000  i-ai  h,  on  condition  that 
the  same  sums  or  their  etjuivalent  shall  be  deposited 
to  a  Mjparate  account  with  the  said  bank,  to  be 
appropriated  hf  the  aud  bonk  in  satiefaction.  in  part 
or  in  whoto,  of  the  aaid  debt  of  Her  Majesty's 
Theatre  and  Opera  House  Co.  (Limited)  when 
and  so  soon  as  the  said  bank  may  deem  prudeut,  tho 
receipt  of  such  sums  to  bo  entirely  without  prejudice 
to  the  honk's  right  to  sue  or  look  to  tho  othi-r 
goarantora  for  the  full  amount  of  the  said  guarantees, 
it  being  underrtood  that  anoh  money*  ehall  bo  and 
remain  ae  a  leenrity  to  the  hank  for  the  due  payment 

of  tho  said  respective  Hums  of  £1  (HM)  fnch.  credited 
toaspecial  susin^nseaccniintwitli  the  said  hank  accord- 
ingly." Then  the  ag'reciiifut  witnis,>.(  s  "  thivt  in 
punuance  of  the  said  agri  <  im  nt,  and  in  considera- 
Bon  of  the  sum  of  £2,(>IK),  paid  by  tho  said  James  N. 
Hart  and  Francis  Bode  Freehill,  and  £500,  together 
with  tho  said  promissory  notes,  paid  by  the  nid 
Daniel  OTonnnr,  at  or  before  the  exfrution  hi  reof 
to  the  credit  of  a  suspense  account  with  tho  said  bank 
(rcceijit  whereof  is  hereby  acknowledged),  the  said 
bank  doth  hereby  release  and  discharge  the  aaid 
Daniel  O'Connor,  Jamea  N.  Hart,  and  Francia  Bede 
Freehill,  thoir  heirs,  executors,  and  administratoia* 
respectively,  of,  from,  and  against  all  debt«,  daima, 
and  den>Buds  whatever  of  the  said  bank  against 
them,  the  said  Daniel  O'Connor,  James  llart,  and 
Franeta  Bede  Freehill.  under  and  by  virtue  of  their 
said  joint  and  aevenl  guarantees  and  all  aottoos, 
suitB,  or  caueee  of  aetioa  in  respect  thereof.  Pro- 
videii  nevertheless,  and  these  presents  are  exec-ute<l 
ui>on  this  exprejis  condition,  that  notliing  herein 
contained  shall  release,  or  bo  construed  or  operated 
to  release,  the  said  Daniel  O'Connor  in  the  event  of 
either  or  any  of  the  aaid  proauaaoty  notes  beii^g 
dishonouied,  or  to  releaee  or  in  any  mmmer  to 
preiudioe  Or  aflbot  any  elaim  or  demand  whidi  the 

said  K'lTik  hiis  or  ever  had  upoti  or  a>,jainst  tli  '  sni  1 
John  Shepherd,  John  Wilson,  or  James  AlIiM.n  *' 
(who  were  the  co-guarantors),  "or  either  of  them, 
or  their,  or  either  of  their,  resjie-etive  estates  and 
effiwta." 

There  can  be  no  doubt  that  the  objeot  of  the  bank 
in  not  receiving  this  sura  in  diaoharge  of  the  aoooont 

du<!  by  the  jirincijuil  dibtor  w.w  to  preserve  their 
right,  if  it  could  lawfully  be  donv.  to  prove  against 
the  estate  of  any  uf  tho  co-sureties  who  mi^-ht 
become  bankrupt.  Tho  contention  on  behalf  of  the 
respondent  in  support  of  tho  judgment  below,  whi<^ 
was  dissented  from  by  the  Cnief  Justice,  has  been, 
first,  that  tho  effect  of  the  agreement,  to  which  their 
lord>hips  have  directed  attention,  wfus  to  operate  as 
payment  of  the  priucipid  debt  ^ru  tunto,  and  that 
UMcefore,  £3,U0U  of  the  debt  hsffug  been  in  fact  dis- 
charged, there  oould  be  no  proof  eacoept  for  the 
bohmoe ;  and,  secondly,  that  even  if  it  was  not  to  be 
reganlwl  as  payment,  su]ij>osin<;  the  (juestion  had 
arisen  botweon  Wdsou  aud  the  bank,  yet  Wilson 

bshtg  hoakmptt  sad  his  estate  in  pcooeas  of  "  ' 
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tion  amongst  bis  creditors,  on  arrangoment  of  this 
deNEiption  could  not  prevail  to  sffisct  the  rieht  of 
tha  urnrnBe  in  banknqptmr,  and  ooDMqmntty  wat  in 
fibe  iMuruptcy  the  beiik  could  prove  for  no  more 
than  tho  balance. 

The  agreement,  it  is  said,  auioimted  tu  a  pay lu cut. 
The  question  is,  whether  it  amounted  to  payment  of 
a  part  of  the  principal  debt ;  beoauae  unlets  it  did, 
the  principal  deot  still  remains,  and  not  having  been 
in  any  part  discharged,  tbe  bank  are  entitled  to  prove 
for  it  against  the  estate  of  tho  surety.  Their  lord- 
ships have  pointed  ont  that  it  ci>rt«inly  was  the 
intention  of  the  parties  to  this  agreement  tliat  the 
principal  dfbt  should  not  be  dischar|;ed.  It  is  said 
that  this  ha*  nevertheleM  been  done  in  spite  of  the 
intention  of  the  pattiee.  Their  lordddpe  are  xeuStih 
to  agree  that  that  is  so.  Tho  arrangement  which  the 
agreement  etubodios  appears  to  their  lordships  to 
amount  to  this — that  the  liability  of  the  guHrimtors 
who  were  dealt  with  by  that  agreement  should,  in 
Hen  of  their  personal  liability  to  pay  the  entire  sum 
goannteed  in  oaae  of  default  of  the  priaoipal  debtor, 
M  as  Iwtireen  them  and  the  \m£k  Ummd  n  0ib  way. 
that  there  should  be  substituted  fof  it  the  depoait  in 
the  bonk  of  a  sum  of  money  less  than  tho  whole 
amount,  but  which  should  afford  a  complete  security 
to  the  bank  quoad  the  amount  to  which  it  ex- 
tended. Accordingly,  the  sum  of  £3,000-'taking 
the  promiaMiry  mrtM,  they  having  been  paid,  as 
equivalent  to  eadi— was  deposited  m  the  bank  to  a 
su82>ense  account.  Th«  bank  no  doubt  h;ul  jidwcr, 
when  it  thought  it  prudent  to  do  so,  to  appropriate 
that  sum  to  tho  payment  of  the  princii>al  debt  pru 
Umbif  and  as  soon  as  they  made  aiioh  appropriation  it 
woidd  undoubtedly  operate  as  paynent.  They  never 
bare  made  such  appropriation.  Tho  question  is 
whether  prior  to  appropriation  it  operated  as  pay- 
ment of  the  debt.  Their  lordships  aro  iiimbUt  to 
see  why  it  should  do  so.  The  money  was  put  to  a 
•peoial  account  called  n  raipenae  account,  presumably 
in  the  names  of  tlMM  gnannton  who  had  paid  it  in. 
Atoll  event*  it wae ear-mariced  aa  a  spedail  aooovnt. 
Down  to  the  time  of  appropriation  by  th«  bank  of 
this  amount,  their  lordships  are  unable  to  soo  any- 
thing which  coidd  discharge  thf'  ]irincij);il  debtor.  If 
that  debtor  hod  come  and  tendered  the  entire  amount 
dna,  the  bank  would  have  been  neither  justified,  aa  it 
mpearg  to  their  lordabips  in  saying,  nor  bound  U)  my 
that,  £8,000  of  the  amount  having  been  already  2>ai(l, 
all  that  they  were  in  a  position  to  receive  was  the 
residui*.  Upon  the  whole  of  the  terms  of  tho  iigt  co- 
ment  there  appears  to  be  nothing  more  than  a  sub- 
stitution of  a  certain  sum  of  money  deposited  in  tho 
bank  as  security,  in  lieu  of  the  personal  liability  of 
goacantoia  which  down  to  that  time  had  rested  upon 
theae  persons  who  were  parties  to  tho  agreement  with 
tho  bank. 

Apart,  therefore,  from  any  question  arising  out  of 
the  bankruptcy,  their  lordahips  cannot  think  that  tho 
carrying  out  of  such  an  arrangement  a*  this  in  any 
way  affbcted  tbe  Bability  of  Wilson,  tiie  eo-snrety, 
for  the  total  amount  of  the  debt  due  to  the  bank. 

But  then  it  is  said  that,  Wilson  having  become 
bankrupt,  mid  tlie  question  being  one  affecting  his 
creditors,  this  agreement  must  bo  regarded  in  their 
favour  as  a  payment,  and  that  otherwise  it  would  bo 
an  evarioB  of  tha  bankruptoy  law.  Their  lordships 
are  onoUe  to  oonour  in  this  view.  Supposing  that  no 
such  agreeinont  as  this  hud  been  entered  into,  tho 
creilitors  of  Wilson  would  have  been  in  no  lietter 
position  than  if  this  (ign  i  nn  nt  is  hohl  to  have  tlie 
effect  contended  for  by  the  appellants.  How,  then, 
can  a  transaction,  which  does  not  prejudice  the  posi- 
tion of  the  oredito(s»  bat  which  leaves  their  position 
«Euedy  wbnfciftvoaldlumlNeiiif  tbsn  bad  been  no 


such  agreement,  be  said  to  be  an  evasion  of  the 
bankruptcy  law  ?  Tboir  lordships  find  it  diffionlt  to 
understand  the  propcsitUMl  wben  SO  stated;  and  in 
their  opinion,  upon  the  tmeview  of  the  agreement 
and  its  con.soquenoos,  that  is  really  what  the  conten- 
tion on  tho  part  of  the  respondent  amounts  to.  The 
truth  is,  that  the  fallacy  which  lurks  in  tbe  argument 
of  the  respondent  is  this,  that  it  is  suggested  that  the 
comparison  is  to  be  between  tbe  position  of  the 
creditors  of  Wilson  if  no  snob  acreemsnt  had  been 
entered  into,  and  tbe  position  of  ue  crediton  of  WH- 
>4oii  if  they  can  claim  the  benefit  of  this  sum  aS  »  pay- 
ment. No  doubt,  if  they  can  so  claim  the  benefit  of 
it  as  a  payment,  their  position  would  be  better  than 
it  woola  have  been  if  there  had  been  no  agreement ; 
Irat  in  their  lordships'  opinion,  for  the  purpose  of  see- 
ing  wbcflipr  tho  agreement  on  its  true  construction 
(anil  their  lortUhips  have  already  pointed  out  what  in 
tlioir  view  is  the  true  construction)  is,  or  would  ofFoct, 
an  evasion  of  the  bankruptoy  law,  tho  comparison 
must  and  can  only  be  made  between  the  DOMDan  of 
the  oraditort  witbrat  any  agreement,  and  na  posiHoa 
of  the  orsdltoii  sopporing  the  agreemsnttolMnna  bean 
entered  into  and  to  be  construed  OS  their  Ioi<Udps 
have  held  it  must  be  const ru('<'. 

For  these  reasons  their  lordsliijj'i  find  themselves 
unable  to  concur  in  the  judgments  arrived  at  by  the 
courts  below,  and  they  will  humbly  advise  her 
Majesty  that  the  appeal  shonhl  be  allowed,  tiiat  the 
judgments  below  should  be  xemmsd,  and  ttatitbs 
iieclarf<l  that  tho  appellants  are  entitled  to  proTe 
under  tho  bankruptcy  for  the  amount  of  the  full  sum 
of  £0,250,  without  making  deduction  of  the  sum  of 
£3,000.  The  respondent  must  pay  the  ooats  in  the 
oonrts  below  and  of  this  appeaL 

Bolkdlora  for  the  appellants^  Want  Jb  Co. 

Solidten  for  flM  iMpondeBtB»  <?.  P.  flfa<iB. 


Nov.  IK,  19;  Dec  19. 


From  Chan.  Div.  \ 

(Lindloy,  Bowen,  and  \ 
A.  L.  Smith,  L.JJ.)  ) 

MAXUC-NORDEIfFSLT  QPMS  AKD  AMHtnriTIOK  Oo. 
Vk  NOBDSMraLT.  (o.) 

Covtmni  —Rtntraint  of  trade — Serrrabiliti/ — VttUdity~- 
Halr  of  biuinsat — Biuineu  in  tlie  uature  of  a  trade 
it^rft— Restraint  eo-«etenttve  with  arm  of  susi'mss 

No  limit  of  space. 

In  1888  thr  ih/'udant  coi'eunuted  u-ith  Vte  />/uinfijf 
company,  tvhirh  cdT^ied  oh  (inter  alia)  the  lintintM  — 
formerly  carried  on  but/te  defendant  and  told  6y  ium  to 
a  company  wiM  wftf'en  the  plaintiff  company  WW  <|/ltr- 
tpardt  amalffamated — of  the  manufacture  of  quidk^firing 
and  other  guns  and  ammunition,  that  he  '*  should  nt4, 
during  the  term  of  tifitifij-firt  i/mrit  fnnn  fh"  daft  <•/  the 
incur poratioH  of  thr  comixtny,  if  the  comjMXuy  should  *  - 
long  continue  to  carry  on  husiness,  engage,  except  on  behalf 
of  the  oomjmny,  either  diredly  or  indirectljft  i»  the  trade 
or  hueineu  of  a  manu/attmrer  of  guns,  gtin  meutUimgi 
or  carriages,  gunjwirder  ejrplitsives  or  ammunitifm,  or  iu 
anji  business  compttiug  or  liable  to  comyete  in  any  ioay 
with  that  for  the  time  luiinj  rarrird  on  by  the  ccinfri 

In  pursuance  of  a  further  agrtemtnt  the  defendant 
acted  a$  one  of  the  plaintiff  company's  two  managing 
direeton.   The  d^emant  in  1890  having,  owing  to  dia- 

(t.)  Beported  by  Arthur  Lawreiics,  Esq.,  B«r- 
rister-at-Law. 
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fda,  rmjf»ed  hi$  ojfiee  in  the  plaintiff  company,  and 
Imnitg  entered  into  arrangmuUt  un'th  a  foreign  company 
fir  carryini/  on  hiuinut  in  compdition  with  tlte  ouai- 

$am  i>f  the  yhiliitiff  ciiinji'i ni/ ,  fhf  jJnuitijf  fom}Ktiiy 
wmmenad  an  action  atkiny  t/uU  the  deftudatit  might  be 
ratniiud  tjf  ii^imetiim  /rem  to  atHng  in  trtatk  the 


BM,  ttfrf  the  conmonf  teat  tevenhh,  and  vat  vaZi'd 

nd  mtut  be  enforced  ao  far  at  it  rrhttfd  to  thr  butintttt 
>fVit  maniifadurt  of  gum,  gun  tjwuidinys  or  curriayet, 
uk^Kiwdfr  exjihisiies  or  ammunition;  for  tluit.  to 
nttrttted,  it  tout  not,  although  unlimited  in  space,  cou- 
Imy  to  puHic  policy  or  wider  than  tvat  rrasmiubli/ 
uamry  /or  lAc  pnUcUm  tUe  inUmtt  qf  <Ae 
flprmmlee. 

Semble,  that  the  covna-.t  ivnuhl  he  too  wide,  and  fhere- 
ffjft  invalid,  in  its  apiiliaition  to  any  butitHU  whicii  the 
tmpany  might  <arry  on  during  ttcenty^Jbtt  fftan% 

Dtdtion  Kf  Koiucr,  J.,  reverted. 

The  Inic'a.*  to  "general  Kftrainli'*  and  "parOal 
ndrmatt "  rtviaotd, 

ftr  Bowcn,  L.J. — The  rule  at  fo  general  rettraint  of 
trwlr  might  u"t  to  applij  where  a  trader  or  manufacturer 
ind*  it  nri  cssury,  for  the  adeantageous  tniunftr  of  the 
]iiwiwill  of  a  bntinut  in  which  he  it  iiit'  rt  »tcd  and  for 
'■Ik  adequate  protection  of  thnte  who  buy  it,  to  covenant 
tiuU  he  will  retire  altogether  from  the  trade  which  it  being 
4Ufoted  of,  provided  alioays  that  the  etn-ennnt  it  one  the 
leniency  uf  which  it  not  injuriout  to  the  public. 

Appeal  from  a  docUion  of  R«)nier,  J. 

The  quoation  was  wbetbor  a  covenant  entered  into 
bf  tbe  defendant  with  the  phuntiff  ooinpany,  by 
whkh  he  tPt«td.  not  to  flamy  on  certain  DtuineaM 
for  tvenl^-nTe  yean,  was  vakd  or  not. 

The  defendant  prior  to  the  year  1886  carried  on 
lnuiness  in  I/onilun,  Stockholm,  uinl  dscwlif  rr  us  a 
manufacturer  fixing  also  patentco)  of  (luiok-tiring 
^'iiDB  and  untiuunition,  aud  in  18HU  hoUI  thoHe 
busineaMS  to  the  NordenfBlt  Oo.  for  £287.500.  The 
Xorteifdt  Oo.  was  afterwaidi  amalgamated  with 
the  Maxim  Onn  Co.,  and  the  plaintiff  compiiny  was 
the  reenlt  of  that  unialganuttion,  being  furnied  and 
r*gi«tered  ill  July,  isss.  Tlio  drfcndiint  b*  CHiiip  thfi 
holder  of  a  large  nuuib«r  of  shares  in  tho  plaintiff 
oompany ,  and  was  one  of  its  first  directors,  and  one 
ol  ita  fitat  two  managing  dtnoton.  The  defendant 
OMiied  on  Tariona  other  tnuinemes  besides  those 
which  he  had  sold  to  llio  Xordi-nfclt  Co.,  and  in 
September,  18.S8,  wa.s  forty-six  yeiii-s  of  age  or  there- 
abouts. 

On  the  12th  of  September,  1888.  a  det  d  was 
wecnted  by  kh«  plaintiff  oompany  and  by  the-  def  end- 
sat,  ponuant  to  arrangements  entered  into  before 
die  formation  of  the  plaintiff  ooinpany,  and  by  that 
<ieed  it  was  ooveoanted  betweon  wt  partMa  as 
foDows : — 

"(2)  The  said  Thoraten  Xordenfelt  (the  defend- 
sat)  shall  not  during  tho  term  of  twenty-five 
yeais  from  the  date  of  the  incorporation  of  the 

company,  if  the  company  shall  so  long  continue 
to  carry  on  business,  cngago,  except  on  behalf  of 
•'i<-  <  oiiij)any,  either  directly  or  iinliicctly,  in  ttu- 
trade  or  business  of  a  munufacturcr  of  guns,  gun 
MunUiige  or  oairiageM.  gunpowder  eaq^oeircs  or 
aamimittion,  or  in  any  business  oompeling  or  liable 
to  compete  in  any  way  with  that  for  the  time  being 
carried  on  by  thf  company ;  provided  that  such 
restriction  shiill  not  lipfily  to  explosives  other  thiin 
gunpowder,  or  to  subaqueous  or  submarine  boats  or 
forpijdofes,  or  castings  or  forgings  of  steel  or  iron,  or 
blluys  uf  iron,  or  of  copper;  provided  also  that  the  said 
Ihoicatim  Xordenfelt  shall  not  be  released  from  this 
vselrfciliin  Iw  tt*  company  ceasing  to  carry  on  busi- 
asH  iiMnIr  for  tt*  pupoie  of  rooooatitatioii  or  with 


a  view  to  the  transfer  of  tho  business  thereof  to 
another  company,  so  long  as  such  other  company 
taking  a  transfer  thereof  shall  continue  to  carry  on 
the  same.  Die  said  Thorsten  \urdenfelt:  also 

covenants  aud  agrees  with  the  company  that  so  long 
as  the  company,  or  tKj  anooessor  to  or  assignee  of 
the  businiess  of  the  oompany,  shall  continue  to  cany 
on  the  businem  of  the  company,  the  company,  or 
■Oflh  aucces-sor  or  u-saipnee,  shall  bo  entitled  to  tho 
full  and  exclusive  benefit  of  all  new  inventions  or  im- 
provements now  mado  or  discovereni ,  or  tliiit  may 
hereafter  be  made  or  discovered  by  him  in  cuiuieotion 
with  gUUi  gnn  mounting*  or  carriages,  gunpowder 
euloMifae  or  mmmiitiwi,  and  with  that  object  he 
wffl  with  aU  oonvenient  speed  eommunioate  to  the 
company  particulars  of  any  such  new  invention  or 
improvement  made  or  discovered  by  him,  and  will 
give  to  the  company  full  intormation  and  details 
thereof,  with  all  models,  plans,  drawings,  and  designs 
as  to  the  exact  mode  of  workhig  and  usine  the  same, 
and  from  time  to  time  at  the  expense  in  aiu  thiogi  of 
the  company  will  execute  and  do  nil  such  doenmeiite 
and  things  as  may  be  rtHjuisite  for  tho  purpose  of 
enabling  the  company  to  obtJiin  in  its  uiimo  or  in  th« 
name  of  any  nominee  any  British,  Colonial,  or  foreign 
patent  for  such  inventions  and  improvements,  and 
will  from  time  to  time  and  nt  all  times  give  all  raeh 
advice,  explanations  and  instructions  to  the  oompany 
and  its  employtU  as  may  bo  neoessaty  to  enaUa  them 
effect luilly  to  execdM  and  work  such  iaventiont  and 
improvements. ' ' 

Thn  defendant,  pursuant  to  other  parts  of  the 
Sffnement,  acted  as  managing  director  of  tho  plain- 
tiff company  tin  Jannary,  1890,  when,  owing  to  dia- 

pute.s,  he  lesif^ned,  iiiiil  since  lii^  resignation  ho  had 
made  arrangeinentK  with  Htiir('i<;n  company  known 
as  the  Si>cii  tc  ("ockeriil,  I!olf.,nan  gun  and  ammuni- 
tion mimufttcturers,  for  carrying  ou  business  with 
reference  to  quickHlfag  guns,  &u. 

The  plaintiff  company  hcought  this  action  lor  the 
purpose,  infer  alia,  (1)  of  restraining  the  defendant 
duriuf^  twenty-live  years  from  July,  1888,  if  tho 
plaintiff  c<)m]jany  or  ita  successors  should  so  long 
continue  to  curry  on  business),  from  ejigaging,  except 
on  behalf  of  tho  plaintiff  company  or  its  successors, 
either  directly  or  indirectly,  in  tba  trade  or  bosineii 
of  the  mainifacture  of  guns,  gun  mounting  or 
carriages,  gunpowder,  &c.  (except  as  mentioned  in 
tho  agreement},  or  in  any  busmoss  competing  or 
liable  to  cotnpeto  in  any  way  with  that  carried  on  by 
the  plaintiff  company  ur  its  successors;  and  (2)  of 
obtaining  an  order  directing  the  defendant  to  trans* 
for  to  the  plaintiff  company  certain  patenta  alleged  to 
have  been  taken  out  by  biui  since  Jaanaiyy  1890»  for 
inventions  in  guns,  ammunition,  &c. 

R'HuiT,  J.,  held  that  tlii'  provisions  of  clause  Oof 
tho  deed  iis  to  the  patents  must  be  enforced,  but 
refused  to  grant  the  pbiintiff  company  any  relief  in 
teapect  of  the  oovmiant  (contained  m  danoe  2)  in 
resbaint  of  trade,  holdbg  that  it  was  void  upon  tiie 
ground  that  it  was  too  wide  and  within  ths  miicilief 
which  renders  all  covenants  against  trade  generally' 

ill  Vllli'I. 

From  that  decision,  so  far  as  it  held  the  covenant 
in  obvM  8  invalid,  tlw  plaintiff  oompany  appealed. 

Sir  fferaee  Davey,  Q.C.,  and  W*  F,  Hamilton,  for 

the  appellants.  -  -The  covenant  il  miUd*  It  is  not  too 
exlensive  or  in  excess  of  what  is  reasonably  re<iuired 
for  the  protection  of  the  covenantees.  It  is  severable  : 
Mallan  v.  Mai/,  11  M.  &  W.  G.j3;  Price  v.  Green,  lU 
M.  &  W.  3IG;  Jlaix'M  v  OVury,  35  Ch.  D.  164,  86 
W.  B.  Dig;  6i.  The  burden  of  proof  is  on  the  «0«*- 
aastor  to  Aowiluifc  public  policy  wonU  bo  Msctteed 
if  ho  wen  held  bound  to  his  ooveunt.  mMto^  m 
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a»  having  no  comMotioit  witikt  fhs  urignment  of 
then  patokta.  The  MRganMot  of  them  would  alono 
prarent  the  defendaot  from  nring^  them  in  tliie 

country  whilst  they  subsistrd,  but  of  cnarw  no 
longer.  Tho  dumtion  of  the  covenant  is  confined 
to  twenty-five  years,  if  the  c'jiup;iiiy,  or  any  suc- 
cessors to  its  business,  should  so  lung  continue  to 
carry  on  business.  I  do  not  regard  this  Umit  of  time 
as  illosory  and  eqraiTelout  to  the  life  of  the  oovenantor, 
although  no  doubt  it  might  cover  (he  whole  of 
busiiiesH  life,  considering  his  ngo  when  ho  enten^l 
into  the  covenant.  Ou  the  other  hand,  tho  defendant 
might  livo  and  carry  on  business  long  after  attaining 
seventy-ono,  which  would  be  his  age  at  the  end  of  the 
twenty-fivo  years.  The  defendant  ia  free  to  eactj  oa 
the  buainflfls  of  making  explosivee,  other  than  gun- 
powder explosives,  and  to  raako  snbaqneoos  or 
submarine  boats  or  tory)e<loes,  ^itiiI  t  i  make  castings 
or  forgings  of  stwl  or  iron,  or  alloys  of  iron,  or  of 
copper.  So  far  as  tho  interests  of  the  plaintiff  com- 
]>aQy  and  of  the  defendant  are  concenied,  I  cannot 
myself  see  anything  unreasonable  in  a  person  skilled 
in  several  businesses  and  forty-six  years  of  age, 
agreeing  to  sell  sonic  of  those  businesses,  and 
reserving  the  others  to  himself,  an  l  ri^reeing  not  t" 
(  omitete  for  twenty-five  years  with  the  purchuser  of 
tho  businesses  which  he  sells. 

From  what  point  of  view  is  aooh  a  haiipSii  IB- 
reasonaUef  Not  from  the  In^si^s;  he  is  in  ae 
way  hurt  unless  be  has  paid  tOO  Ugh  a  price  for 
what  he  gets,  fuui  whetner  he  has  or  has  not  u 
reiiUy  immateriiil  to  the  jires.^nt  inquiry.  Not 
from  tho  seller's  ;  he  get<;  the  bo«t  price  for  what 
he  wishes  to  sell,  and  he  retains  the  rignt  to 


here,  it  is  the  oaae  of  the  sale  and  purchase  of  a 
baainflH,  it  ia  teaaonable  that  the  ooveoant  should  he 
oo>extenrive  with  the  area  of  the  hnsniess— that  is, 

world-wide  in  this  ''n-^i'. 

Tho  following  easels  were  referri'd  to  ;  —  /'iinVs  v. 
Daviea.  3G  W.  R.  86,  36  Ch.  D.  ;5.i!l ;  liauUhm  v. 
Jiomillon,  28  W.  R.  623,  14  Ch.  D.  351 ;  Miiit  v. 
Dunham,  3'J  W.  R.  289,  [1891]  1  Ch.  476 ;  WaUU  t. 
Day,  2  M,  A  W,  273  ;  Jone$  v.  Lees,  1  H.  &  N.  189,  4 
W.  B.  0.  L.  Dig.  214;  ffinde  v.  Gnt,,,  1  Man.  & 
Gran.  195;  XicJwllt  v,  Stretlou,  10  U.  IJ.  :W',; 
H,fli.irh,  Anilin  fnal  Smia  Fabrik  v.  Hchutt,  fl892j  3 
Ch.  447  ;  and  Moruich  v.  Fetnttre,  61  L.  J.  Ch.  731; 
also  the  Table  of  Cases  in  Kay,  667. 

Sir  J.  Riijhij,  S.O..  Neville,  Q.V.,  and  E.  Brtiumont, 
for  tho  respondent. — The  covenant  is  invalid.  It  is 
practically  unlimited  as  to  time  and  space.  Down  to 
J)avie$  V.  Daviet  there  was  not  any  case  which  this 
court  considered  tn  liiml  tliem  to  kIIow  iicitvuiant 
which  was  unlimit4>d  in  snaco  to  bo  valid  ;  the  t  wenty- 
fivo  years  here  fix»d  is  illusory,  and  in  jiractically  no 
limit  of  time  at  all :  Ward  ▼.  Byrntt  iM.&W.  oC2 ; 
AUtopjt  V.  Wfuatcro/l,  21  W.  R.  102,  L.  It  16  Bq.  59. 

They  also  referred  to  Wfiittnl.rr  v.  Ifcirt',  3  llcav. 
388;  Mitchel  V.  Il'-,/nMo.  1  Sm.  L.  C,  !»th  ed.,  4;)0; 
Jlousilluu  V.  li'  iLtHimi;  and  Pollock  on  C'ontmcts,  .')th 
cd.,  p.  340.  [UowKN,  L.J.,  asked  to  see  Mvgul  Steam- 
ahi}>  Co.  v.  Miic/rrgoTt  Om»t  A  Qt.,  40  W.  B.  337| 
[1892]  A.  C.  2:;.] 

UamilUm,  in  reply. —  Ward  v.  Byrne  was  decided  on 
tba  g^round  that  the  covenant  was  wider  than  was 

neoessury  for  the  protection  of  tho  covenantee,  not 
on  tho  ground  that  the  space  was  unlimited.  Alhupp 
V.  Whnttrro/t  wuN  wrong  in  laying  down  that  there 
was  an  express  rule  as  to  a  covenant  being  void  for 
being  unlimiu^^nl  as  to  sijace.  Where  a  covenant  is 
limited  to  one  trade,  and  tboro  is  evidenoe.  as  here, 
that  the  oovaoantor  was  engaged  in  leveral  trades,  the 
coTCnant  ia  good* 

Cmt.  adv.  riili. 

Dec.  19. — ^LlKDLBY,  L.J.,  delivered  a  written  judg- 
ment in  which,  after  stating  the  factji  as  set  forth 
above,  his  lordship  proceeded  :  — liefon' exanjining  tho 
legal  points  which  arise  in  this  case  it  in  desirable  to 
make  a  few  obeerrations  on  the  undisputed  facts. 
Tha  prinuuy  ohjcet  and  main  hnjnneas  of  the  plaintiff 
company  was  to  buy  up  and  carry  on  the  businesses 
of  the  Maxim  Onn  Co.  and  tho  Nordenfclt  Guns  and 
Amniunitioit  Co.  —  i.r,,  the  businesses  of  nianiifin  - 
toring  guns,  gun  monnfint^  or  carriages,  gunpowder 
explosives  or  amniutiii  i.i;i.  These  businesses  were  of 
moh  a  aatoie  as  to  admit  of  competition  anywhere  in 
or  out  of  Great  Britain.  The  principal  eostomen  of 

the  pJaintiff  company  would  necessarily  bo  sought 
amongst  the  Govermm  nts  of  the  world ;  and  in  a 
business  jjoint  of  view  it  is  ilitHi  ult.  if  not  impossible, 
to  assign  any  lintits  within  which  a  rival  business 
ooold  bacarricd  on  without  hetiuus  injury  to  the  plain- 
tiff company.  The  other  businesses  which  the  plaintiff 
company  might  carry  on  are  easily  distinguishable 
from  the  alxive,  and  are  not  businesses  in  which  the 
defendant  was  likely  to  brcome  a  rival. 

The  acquisition  of  the  busiucsss  of  tho  Nordenfelt 
Co.,  which  the  plaintiff  company  was  buying,  involved 
the  acquisition  of  numerous  patents  held  by  the 
defendant.  One  main  object  of  this  action  is  to 
compel  him  to  assign  these  patents  to  the  }>l«intiff 
company,  ])ur8uant  to  his  agr«  fnieiit,  and  the  di-fend- 
ant  has  been  ordered  to  do  this,  and  he  has  not 
appealed  from  tba  Judgmant  against  him  in  tins 


iMuaot, 


oovenont  \>f  iha  daCendant  not  to  can  y  on 
ooght  adi  to  be  regarded  apart  horn,  and 


those  businesses  which  alone  he  dasins  to  obrt  cu. 

Are  the  public  —i.e.,  the  English  or  BrHUh  pnbue— 

injured  by  such  a  biir^'ain  ''  I  cannot  see  how.  T!ic 
public  are  no  doubt  deprivctl  of  such  advantages  .« 
may  flow  from  the  defendant's  personal  attention  t<> 
some  bosineflseB,  unless  ho  carries  them  on  on  behalf 
of  the  plahitUf  company;  haft  on  tha  other  hsni 
the  public  get  such  advantages  as  may  flow  frosB  i 
his  giving  his  undivided  attention  to  those 
other  businesses  which  he  h.os  chosen  to  retain,  and  ^ 
to  w)ii(  l)  ho  has  preferred  to  devote  hims*^-lf.  Aj* 
re;::tnls  t ho  idea  of  monopoly,  the  plaintiff  company, 
as  tho  aisignaes  of  tlie  defendant's  patents, 
obtain  the  cxdusive  right  to  use  them,  any- 
where and  everywhere  in  England,  whilst  they  are  m 
force,  and  to  prevent  the  defendant  from  using  them 
fur  a  few  years  longer  can  hardly  Ix*  held  to  l»e 
a;rainst  public  policy.  I  am  nr)t  aware  of  any  de^sion 
to  that  effect,  and  I  am  not  prejiared  to  lay  down  any 
such  proposition.  The  intetest  of  the  poUic  is  no 
doubt  adrerse  to  monopolies,  and  to  restrietiona  on 
trade,  but  then  its  interest  is  to  allow  its  members  t<3 
carry  on  those  Ini-sinesses  which  they  themselves 
prefer,  and  to  abandon  and  sell  to  the  Itest  ajivanfair»> 
those  busiuessos  which  for  any  reason  they  do  not 
wish  to  continue. 

It  isy  howerer,  strennouly  contended  that  thote  an  , 
certain  settled  rules  of  law  which  malce  snob  it  oofo- 
nant  as  is  here  sought  to  be  enforced  invalid,  anc 
therefore  not  binding.     The  contention  is  that  th« 
dcfeuflant's  covenant  in  this  case  imposes  upon  bim  i 
restraint,  which  is  general,  not  to  carry  on  a  i>ar 
ticnlar  bo^css  anywhere  in  the  United  Kingiicmi  . 
and  must,  therefore,  be  void,  as  said  by  Paricer.  C.J.  j 
in  MUrhrl  T.  litynohh,  1  Sm.  L.  C.  at  p.  430.    In  th  y 
jn  l^^nii  lit  in  th.at  ca-so  it  is  laid  down  that  a  covenan  i 
which  imposes  a  general  restraint  not  to  exercise 
tnide  tliroughout  the  kingdom  must  be  void,  being  c 
no  benefit  to  either  partv,  and  only  oppresnve ;  thi 
general  natraints  are  all  void,  whether  by  bmk 
ooraiiaati  or  pnaisa^Aoet  with  or  without  " — 
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i  n.  iinl  wlietbiT  it  bo  of  tho  party's  own  trurlcor 
:,  ; ;  tli.it  to  ub'iiin  the  solo  pxorcisc  of  any  known 
tr.i'if  t  ht<jii;,'liiiul  Kngl.ni<l  is  :i  complut^i  laonoiwly 
uhI  agaiiMt  the  policy  of  the  Iaw  ;  that  no  man  can 
mtnei  not  to  oae  nia  trade  ttt  all;  and  in  other 
Mrta  of  that  jadffment  tham  topios  axe  further  en- 
Wgvd  upon.  A  sharp  line  m  drawn  between  general 
rwtniinta  not  to  carry  on  a  pftrticiiliir  trufU-  anywhere 
in  Enghuid  and  partial  restraints,  which  nro  not  so 
extensiTe.  The  former  are  condemned  because  thoy 
cHDot  be  of  any  use  to  tho  coTenantee  and  moat  be 
t»  the  detriment  of  the  English  pnUie.  The  latter 
■n  allowed,  provided  they  are  founded  on  a  sufficiont 
or  good  and  adoquato  consideration  and  arc  nut  un- 
duly oj.prt  s.sivc  /.<  .,  not  morn  oxtfnsivc  tlian  is 
rwaonnbly  necessarj'  for  the  j»rotrction  of  tho  cove- 
Dimtee.  >Such  I  take  to  l>o  thi>  law  as  laid  down  in 
MUdttl  T.  BggnoldMt  in  which  an  attempt  waa  made  to 
liow  how  two  conflicting  principles  might  be  bar- 
nionizi-d. 

It  is  cuii.»u!<  to  obscrvo  how  the  law  upon  this  sub- 
ject has  gradually  Ik(  ii  r<<luxed  to  suit  developments 
of  Uade,  und  has  been  made  conformuble  to  ntodom 
idcaa  and  newa  of  public  policy  and  of  rcnsonable- 
MM,  In  the  timM  of  Hcnsy  V.  and  of  Elisabeth 
flOfauuita,  even  in  partial  leatrain  of  trade,  were  held 
contrary  to  juiblic  jiolicy,  riUhough  they  have  long 
iini.1.'  f»-;ise<l  to  be  so  regardoii — geo  In  rv  l>ii<r»  awe,  2 
Htn.  v.,  Pasch.  fo.  o,  pi.  2(5,  and  In  r>-  illarkttmith'a 
■-^t"-,      Eliz.,  the  substance  of  which  will  be  found 
ui  Pollock  on  Contracta,  dth  ed.,  p.  341.   When  Uit- 
thtt  T.  Jteynoldt  waa  decided,  and  for  manv  yean 
■fterwarda,  it  waa  considered  that  the  oonsideratiou 
for  covenants  in  partial  restraint  of  tmde  nnist  be 
^'lequate.    This,  however,  waa  held  in  Hitchfurk  y, 
'Urr,  G  Ad.  vV:  E.  438,  not  to  be  necessary,  ami 
the  old  view  ou  thia  point  has  never  sinoe  been 
aUMtrined.  Again,  it  used  to  be  eonritoed  fliat 
la  aetaons  on    covenants  in  partial    restraint  of 
dade  there  was  a  prosumptiou  rather  against  than  in 
favour  of  the  validity  of  tho  covenant,  but  in  Hitfli- 
■<jrk-v.  Coirr,  and  again  in  Talliav.  Ti'.lUn,  1  W.  K.  IH, 
1  £.  &  B.  391,  this  >new  was  held  to  be  eWOneoaa, 
aad  oorenaDta  in  partial  reatxaint  of  trade  were  nn- 
lidd  which  were  not  ^own  to  be  nnreaaonable  on  tne 
CToand  that  thoy  rxtended  further  than  was  rfvjin'n  d 
f'T  the  ])rot('ftion  of  tho  covonantee.    As  nguni.i 
-p;ice,  tbf  old  (loctriin'  rfttuiiily  was  that  a  covenant 
not  to  carry  ou  a  particular  business  anywlicre  in 
England  waa  invalid.    But  thia  waa  bec-uusr  in  former 
tiowa  it  waa  thought  impoaaiUe  that  flo  widu  a  eove- 
BBBt  oonld  be  necessary  for  the  reaaonable  preteetion 

of  tlx'  cnvpnantoo,  ami  it  was  thought  that  so  wide  a 
covenant  must  neccHsarily  Ix?  injurious  to  the  public 
Btereflt. 

A  little  considemtiou,  however,  will  show  that  in 
modem  times  and  aa  bnaineaa  is  now  carried  on 
neither  of  theae  reasons  is  universally  true,  and  the 
rale  wbich  condemns  all  covenants  not  to  carry  on  a 

r-articular  trn'l.'  ai.ywliiTc  in  Enj^'land  must  have 
5ome  exception  or  (juaiiticiition  or  Ik)  quite  unlitt4.'<l 
for  modern  use.  Suppose,  for  instance,  that  an 
Kn^iah  patentee  sells  his  patent,  and  oovenanta  that 
danngr  it«  subsistence  be  will  not  oany  on  any  Imai- 
aesa  in  England  which  involves  any  infringement  of 
the  patent,  and  that  if  ho  docs  ho  will  pay  the  jmr- 
diaaer  certain  sum'*  Ijy  v.-.iy  of  Ii<|uidat«'d  damatres. 
No  one,  I  apprehend,  could  j^hossibly  hold  the  covenant 
to  be  invalid  simply  because  it  extended  to  the  whole 
of  £ii||^atiid.  To  adhere  in  aU  caaea  to  the  old  role 
that  n  ocyvenant  in  restraint  of  trade  most  be  void  if 
it  extenda  to  tho  whulo  of  England  will  frequently  bo 
tound  to  sacriticc  tho  prineipln  which  imilt-rlios  tho 
rule  to  tbo  rule  itself,  and,  whenovcr  thi*?  is  ttir  ( :iso, 
tt>  adhegre  to  the  rule  ia  aa  oontiaiy  to  aound  legal 


principles  as  it  is  contrary  to  good  son^to.  Accord- 
ingly, wliilst  the  piincijilo  on  wbich  tho  old  <livision 
of  restraints  into  f^i  iicnil  and  partial  depended  ought 
not  CO  ba  lost  sight  of,  and  has  been  constantly 
enforced  in  many  modem  inataneeti  tiiwie  are,  on  the 
other  hand,  several  caaea  in  which  oovenanta  in  reatraint 
of  trade  have  been  held  valid,  although  tho  restraint 
extended  over  tho  whole  of  Englanct.  When,  how- 
ever, these  cases  are  examined  they  will  be  found  to 
conform  with  the  principle  which  underlies  the 
reasoning  of  the  judgment  in  Mitehel  y,  Jteyuoldt, 
for  in  thoae  oaaea  l£e  restraint  waa  not  greater 
than  the  protection  of  the  covenantee  required,  and 
the  covenant,  talton  in  connootion  with  the  businms  to 
which  it  ri'fi-i  ir  ],  cinM  r.ot  O  '  said  to  be  injurious  to 
tho  public  interest's.  The  cases  to  which  I  more 
particularly  refer  are  IVallia  v.  Dtty ;  Jvurs  y.  Lrts  ; 
Leather  Vloih  (Jo.  LonoiUf  18  W.  B.  672.  L.  B.  9 
Eq.  34A;  Bntm'ltoHY.  Rmuilbm;  Baditcht  Anilin  Soda 
Fahrik  v.  SrJ,i,t(, 

U'hitl'il.i  r  V,  /fnin  .  in  whieb  l^ord  Ijangdale  <  nf4)rced 
a  covenant  by  a  .solicitor  not  to  practise  anywhere  in 
the  I'nitetl  Kingdom,  went,  I  think,  too  far,  because 
there  was  nothing  to  take  the  caaa  oot  of  the  general 
rule  whioh  inraUdatea  ao  wido  »  oovenant.  The 
covenant  impoaed  a  greater  reetrdnt  than  tiae 
j»roloction  of  the  covenantee  requind,  and  was 
therefore,  in  my  view,  contrary  to  i)ul)lic  policy. 
Wickens,  V.C.,  declinetl  to  follow  that  case  in 
Allsupp  V.  \l'heaicro/t,  but  he  thought  the  want  of 
limit  as  to  apace  necessarily  fatal,  and  CSotton,  Ii.J.,  I 
think,  took  the  same  view  in  Daviet  v.  Damn.  Bat 
this,  again,  is  not,  in  my  judgment,  in  all  coses  witb- 
out  exception.  In  fomsillou  y.  Hounil''  I'ty,  Iv.J.,in 
one  of  those  adniinible  judgments  for  which  ho  was  so 
justly  celcbrab'd,  came  to  the  conclusion  that  the 
unljT  teat  by  which  to  determine  the  validity  or  in> 
validi^  of  a  eovenant  in  reatraint  of  trade  given  for 
valuable  consideration  was  its  reiisonableneaa  for  the 
protection  of  tho  trade  or  business  of  tho  covenantee. 
This  accords  with  the  view  of  Jnim  s,  L.J.,  in  Leatlur 
Cloth  Co.  V.  Lortont,  and  is,  in  my  opinion,  the 
dootrine  to  whioh  the  modem  authorities  have  been 
gradually  aanroTimating.  Bat  I  cannot  regaxd  it  aa 
flnally  anttiea,  nor,  indeed,  aa  qnite  oorreet.  The 
doetrino  ignf)res  tho  law  whic^h  forbids  monopolies 
unil  juovonts  u  person  fsoin  unrestrictedly  binding 
himsrlf  not  to  earn  his  living  in  tln'  best  way  he  can. 
Our  predeciasors  expressed  their  views  on  thia  subject 
by  dmwing  a  distinction  between  partial  and  general 
restraint  of  trada^  and  this  distincUoa  eaanofc  be 
ignored.  Bat  what  ii  mora  importaat  than  aomenda- 
turo  or  claaaiflcatkm  ia  the  prindple  whioh  underliee 
both. 

I  have  endeavoured  to  arrive  at  and  to  express  the 
principle  on  which  this  branch  of  the  law  ia  founded, 
and,  applying  it  to  the  present  case,  I  have  come  to 
the  conclusion  that  the  defendant's  covenant  ia  not 
wholly  void,  but  that  it  is  valid  and  ought  to  be 
f  nf  iii  V  1  t..  till,  extent  to  which  the  plaintiff  company 
seeks  to  enforce  it.  My  r-  asons  are  as  follows  : — (I) 
The  covenant  is  sevt  rubl'  ,  and  if,  as  I  think  ia  the 
case,  the  covenant  is  too  wide  in  ita  application  to 
any  boaineaa  wUoh  the  company  may  oany  on  daring 
twenty-five  years,  still  the  covenant  may  be  and  is 
valid  as  regards  tho  gun  and  ammunition  business : 
see  v.  Mni/,  /'/•"'  v.  ( 1  nm,  and  /jitintiv.  (irari/. 

(2)  The  covenant  thus  restricted,  although  unlimited 
as  to  spaoe,  and  in  that  sense  and  to  that  extant 
general,  is  nevertheleaa  not  eontraty  to  pablio  poUqy* 
and,  tberefon,  not  contrary  to  the  role  which  forbiaa 
^•■iieral  as  distlTignished  from  ]iarti;il  restraints.  In 
tlie  first  i>lace,  the  covitianl  is  jnut  of  a  transaction 
tor  soeuiing  to  an  English  conqiiuiy  tlic  inventions 
and  busineaa  of  a  foreigner.    The  tranaaotion,  and 
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fba  oavenant  as  part  of  it,  encourage  rather  than  i 
restriot  trade  in  tiiis  country.  In  the  next  place,  the  < 
husiness  to  which  the  covenant  relfitcs  is  very 
peculiar,  owing  to  the  small  number  and  character 
of  possible  customers.  Then,  again,  the  assign- 
ment of  the  patents  and  th«ir  oonnaetton  with 
the  oorenant  pcemt  the  oovenant,  for  sotno  yean 
at  all  events,  irom  having  any  tnnfioncy  to  produce 
a  monopoly  not  already  produced  by  the  pat<'nt«, 
and  also  prevent  the  covenant  from  imposing  any 
nndne  restrietion  on  the  liberty  of  the  defendant 
to  oarry  on  the  Imaineaeee  to  wwoh  the  oorenant,  se 
leetrictoi^.  relates,  and  T  cm  Ree  no  reason  for  holding 
that  the  j)03fiiblc  duration  of  tlie  covenant  b<'yond  the 
expiration  of  the  patent  invalidates  the  coveuunt. 
Farther,  our  predeceiiors,  from  whom  we  inherit  thiM 
branch  of  the  law,  would  never  have  thought  it  con- 
trary to  public  poUcy  to  prevent  a  man  from  assisting 
foreigners  to  compete  with  an  English  trader  who 
had  bought  his  business  ;  and  I  am  not  aware  that  it 
has  ever  been  judicially  held  to  be  contrary  to  public 
policy  to  gh«  effect  to  a  oovenant  entered  into  for 
■ooh  a  purpose.  Lastly,  the  covenantor  is  at  liberty 
to  carry  on  the  specified  businesses  on  hdialf  of  the 
company,  and  is  also  at  liberty  to  carry  on  for  his 
own  benefit  the  other  businesses  reserved  to  himself, 
and  to  which  he  prefers  to  devote  his  attention. 
A[ioct  irom  puUio  p(Jliqr»  the  covenant  in  qosstion  is 
wsonaUe  as  reslrwtod.  So  restricted*  il  is  not  wider 
than  is  reasonably  necessary  for  the  pgoteotton  of  the 
interests  of  the  covenantees. 

On  these  grounds  I  am  of  opinion  that  the  appeal 
ooffht  to  be  allowed.  The  order  appealed  irom  ought 
to  he  varied  by  declaring  that  the  covenant  in  ques- 
tion is  valid  so  fnr  as  it  relates  to  the  trade  or  busi- 
ness of  a  nuiuui'iicturer  of  guns,  ^uu  mountings  or 
carriages,  and  gunpowder  explosives  or  aiumuuitiun. 
An  injunction  restricted  to  those  businesses  ought  to 
issue,  and  an  inqniry  ought  to  be  directed  to  assess 
the  damages  sustained  by  the  plaintiff  company  by 
reason  of  the  breach  by  the  defendant  of  his  covenant 
lis  restricte<l,  and  the  defendant  ought  to  jxiy  the 
costs  of  the  appeal  and  also  the  costs  of  the  action, 
iboee  eamtesshr  ssaerved  by  the  ocder  of 


BowF.x,  Tj.J.,  read  the  following  judgment:  — 
There  was  an  early  period  in  English  history  when 
the  courts  set  their  face  apparently  against  all 
restrictions  ^on  tnde  alike,  whether  limited  or 
vn&mited.  This  |MrtKl  has  long  since  passsd  away, 
but  it  has  been,  in  my  opinion,  the  doctrine  of  the 
courts  of  common  law  ever  since  the  reign  of  Queen 
Elizalx'th  that  cuidiacts  in  general  restruiiit  of  trade 
are  void  as  bein^  contrary  to  public  policy.  Contracts 
in  general  resbamt  of  trade  may  be  defined  as  those 
by  which  a  person  restrains  himself  from  all  exercise 
of  his  trade  in  any  part  of  England.  A  mere  limit  in 
time  has  never  b<>en  hi-M  to  convert  a  eovenaiit  in 
general  restraint  of  trade  into  a  covenant  of  particular 
or  partial  restraint  of  trade.  It  is  necessary  to  insist 
on  this  diatinotiont  which  is  embedded  in  the  reports 
and  text- writers  of  the  last  three  centuries,  since  it 
is  through  not  preserving  the  exact  meaning  of  the 
term  "in  general  restraint  of  trade"  that  some  con- 
f  osion  has  qswrently  at  times  arisen.  The  common 
Inw  is  as jpraose  as  it  can  be  on  the  point  Contracts 
unHmited  in  area,  idthough  they  may  be  limited  in 
time,  are,  as  a  rule,  held  bad  on  the  ground  of  public 
policy.  The  broad  principle  is  be  found  as  far  back 
as  the  year  1614  in  lUytn  v.  Parry,  11  Jac.  1,  2 
Boktrade,  p.  136;^  and  in  Britad  v.  Jo/v^e  (1020), 
Obo.  Jae.  MO.   It  is  reaffiimed  explicitly  oy  Paricer, 

C.J.,  in  the  lejitling  ciise  of  Mitrhfl  v.  Reynolds  (171 1), 
where  "  general  restraint  of  trade  "  is  explained  and 


defined.   The  doctrine  is  assumed  to  be  enqontionrd 
in  Chesman     Natnby  (1726),  2  Ld.  Baymottd,  143)). 
1  Bro.  Pari.  C.  •-':51  ;  and  in  Clrrlce  v.  r'm^r  , 
Cas.  temp.  Hard wicke,  53.    "  Any  deed,"  uyi  Beit, 
C.J.,  in  Ammt  v.  Ashfvrd  (1825),  3  Bing.  522, "ly 
whicda  n  person  binds  *«™"^^  not  to  SBi|l€j  lui 
talents,  his  industry,  or  his  erailsl  in  say  skM 
undertaking  in  the  kingdom  would  be  void,"  Amkl 
to  Jliinlifrke  v.  Jilacklou;e,  2  Wm.  Saunden,  6di  el, 
loO,  sufficiently  states  the  reason  why  a  coveiiint  do«s 
not  cease  to  m  in  general  restraint  of  tnde  merel}- 
heoansu  the  time  is  Bmited.   "  The  principle,"  tnt 
the  learned  editor,   "on  which  restraints  of  tradf 
jtartiol  in  point  of  space  have  been  supported  \jl>  not 
been  nppUe<l  to  restraints  general  in  point  of 
but  limited  in  point  of  time ;  for  that  which  the  lav 
does  not  allow  is  not  to  be  tolerated  because  it  is  to  hrt 
for  a  short  time  only. ' '    A  similar  explanadoa  ii  rim 
by  Parke.  B.,  in  Wanl  v.  Byrne  (1839),  5  ltl¥. 

where  a  covenant  indefinite  as  to  the  ares  : 
restraint  of  trade,  but  limite<l  to  nine  monthi  nfu: 
the  end  of  the  covenantor's  employment,  washdd  vA 
in  law.   "  When  a  general  restriction  linitsdcoljai 
to  time  is  imposed,  the  public  are  altcgedur  Ioiri 
for  that  time  of  the  8er\*ice8  of  the  individual,  sad  ^ 
not    derive    any    benefit    whatever   in  return 
"  Looking  at  the  authorities  cited  it  does  nut  »{'p<ir  ' 
says  Parke.  B.,  "  that  there  is  one  clear  aathah^  m 
favour  of  a  total  restriolkm  npon  tnide  VmHai"'^ 
as  to  time."    An  ambiguous  expression  sstsKsihis 
respect  of  time  in  the  gunmaker's  case  (Owsssfcn 
Co.  V,  Ftll.  Willes  Rep.  384)  is  explained  byPirft. 
B.,  and  is  due  probably  to  an  oversight.  The  jaig- 
ment  of  Rolfe,  B.,  is  on  the  same  lines  a>  fiut^ 
Parke,  B.     Partial  restrictions  "  have  slwsjs  m 
things  in  this  stat*,  that  when  allowed  a  portiooolAl 
public  is  not  injured  at  all ;  tlmt  portion  uf  thepaUi-' 
to  which  the  restriction  does  not  extend  najisa 
exactly  as  before.    But  here  '* — ^vis.,  «>  •  ^ 
general  reetraint  for  a  time  certain— "  the  whflk« 
the  public  is  restrained  during  the  pmodinquitim. 
liartf  V.  Byrne  was  followed,  in  IMO,  by  //iVi- ^ 
(,'ray,  1  Scott  N.  E.  123.    Tindal.  C.J.,  rep«t*  ti- 
proposition  in  Procter      Suryent  (1840),  2  Mau.  s 
Qnm.  ao.  "  When  m  oooe  hold  a  rsataotiaa  to  bt 
imreasonable  in  point  of  spaoe  flie  shottnMi  d  w 
time  for  which  it  is  imposea  will  not  make  it  g«4 
The  truth  is  that  the  classification  which  seeiui  to  > 
tinguish  restraint*  which  are  limited  in  point  of  f^*^ 
from  restraints  which  ace  limited  in  respect  of  toe 
is  a  eross  division.   The  snfafliesis  between  time  tfd 
space  looks  so  plausible  that  some  text-boob 
more  than  one  judge  in  the  last  few  years  haw ]«{*•: 
into  the  nustake  of  supposing  that  it  corresj^cds  O 
any  way  to  the  line  of  cleavage  upon  which  gfwni 
restnints  nnd  partial  restraints  are  divided.  I' 
respect  of  space,"  s:iys  Lord  Campbell,  inrsUn*'! 
Tallis  (18.')3),  "  tliere  must  be  some  limit."  Shstni! 
rcit^n  ni  Uik  en  Elizabeth  the  common  law  authon>*: 
are  really  all  one  way.    Scores  of  cases  have  proc<">' 
on  this  Msis,  and  tlKtse  who  dispute  the  role  an  >^ 
do  so,  as  it  seems  to  me,  by  disi«gnidinf  ths  jodgsMB^ 
and  opinions  of  an  uncounted  nmnber  of  sinrin*^ 
common  law  judges.  ,,J 
Distinguished  from  these  general  rcstraiots  «n<^ 
the  English  htw  disoountananoes  ore  partial  or  Irui^ 
restraints,  or,  as  thqr     sometimes  tecmed.pa  "  ' 
restraints,  which  upon  certain  oonditaoos  tiis  1 
law  permits  and  enforces.    An  agrwment  in 
ticular"  or  "partial"  restraintof  trr»<iern!kybe< 
as  one  in  which  the  area  of  restriction  Is  not  s^"^;  'fj 
but  in  which  the  covenantor  retnins  for  him*^'  ^ 
right  still  to  catry  on  his  trade  eifiier  in  sooie  pi^H 
for  the  benefit  of  some  persons  or  in  some  halt** 
prescribed  manner.     Particular  restraints,  socoiwi 
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ro  the  laogoage  employed  in  MUchtl  v.  Il>  ijnold»,  are 
:baNiairaielit]iero  ia  some  limitation  in  respect  of 
jfnamvi  pemu  ihfvfcof  aa  Abaolate  and  total  re> 
drietion.  Bvt  there  is  alio  a  third  kind  of  Hmitation 

which  the  law  will  sanction  under  reasonablo  con- 
liitioDi — namely,  a  limitation  in  respect  of  tlie  mode  or 
nuniier  in  which  a  trade  is  to  bo  carrietl  on.  The 
•bore  are  the  three  kinds  of  partial  xettnunt 
neogdsed  hj  the  law. 

The  English  rule,  which  strikes  indifferently  at 
ill  gi.'ueral  rejjtraiuta  in  trade,  makes  the  validity 
«  i  a  partial  restraint  depend  on  the  circumntances 
of  each  case.     A  partial  restraint  will  be  binding 
ia  law  if  made  on  good  consideration  and  if  it  is 
retaonable:  CoUim  y.  Ltxke,  2K  W.  R.  189,  4  App. 
Cu.  674.    In  the  history  of  the  application  to 
partial  restraints  of  this  test,  the  court.s  of  common 
Isw  from  time  to  time  bavo  been  driven  by  good 
Mose  and  by  altered  social  circamstances  to  make 
gradual  adTances  in  thedinctaon  of  tdacatioix  and 
indidgeiiee.  J udgr  s  as  far  haek  possibly  as  the  reig^ 
el  Henry  V.,  and  c<  i  f  liiily  during  thr-  reign  of  Queen 
Elizabeth,  appear,  as  has  been  already  stated,  to  have 
considered  that  even  partial  restraints  of  trade  were 
oaifonnlv  bad  in  law.  But  aa  trade  progrowed  it  was 
neecsaaruy  diseoTered  that  a  doctrine  so  rigid 
must  \n-  injurious  to  the  State  itaelf.     In  the  saaae 
vay  and  at  about  the  same  date  bye-laws  which 
were  in   mere  regulation   of   trade    came  to  Ix) 
distinguished  by  the  courts  from  those  which  were  iu 
aolimited  p»traint  of  it.   Neverthdees,  m  late  as  the 
year  1596  in  Colgatt  ▼.  liatchthr,  Cro.  Eliz.  n72,  the 
court  held  that  it  was  "  against  law  to  prohibit  or 
r-strain  any  to  use  a  lawful  trade  at  any  time  or  at 
any  place."    This  severe  view  is  recorded  in  a  'liclum 
of  Croko,  J.  (1613),  in  liogera  t.  Parry,  thoug;h  it  was 
lepndiatffd  1^  Coke,  C.J.,  and  the  remaindflr  of  the 
ouurl.    One  reason  for  the  adoption  of  a  mora  dastic 
ilo<_triiie  appears  from  a  judgruent  delivered  in  Broad 
V.  .lolyjfe  (1621).    In  Loudon  and  other  larffe  to«*us 
it  had  become  usoal  already  for  traders  to  Mt  their 
ahonpa  and  wares  to  their  servants  when  tk^  were  out 
of  uieir  apprentioeship,  and  for  the  sertaats  to  cove- 
nant that  they  would  not  use  that  trade  in  such  a 
shop  or  in  such  a  street.    The  courts,  yielding  to  the 
progress  of  industry  and  commerce,  finally  decided 
that  a  man  might  xestnun  himself  ToluntaxUr  and 
upon  TsliiaUe  ooniidenition  from  vring  his  tnde  fai  a 
particular  place.    The  onvi,  howfvcr,  at  this  time 
still  lay  on  the  covenantee  to  show  that  the  covenant 
on  which  he  was  inBisting  had  Ikm  u  made  for  good 
aomaiidanition,  and  that  it  was  reasonable.   The  law 
ia  so  expocmded  in  UUchel  v.  Beynoida  (1711)»  "A 
->artictil^  reetraint  is  not  good  without  just  reason 
ind  consideration."    In  1726  (Chetman  v,  Xainhi/) 
he  IIouso  of  Ix)rd3  affirmed  the  doctrine  and  the 
jimlitication,  and  their  decision  was  followed  in 
-■//ur   V.  Cltrkr.  (1734),  Davi$  v.  Ji/<Mf»i  ( 1 793),  5 
r.  B.   118,  and  Bunn  y.  Guy  (1803^.  4  Bast,  190. 
lie  reason  for  favouring  such  partial  restninta  is 
n  forced  also  in  IIi'iht  v.  .  I  >/./orJ  (182.5).    "It  may 
ftexi   hap{>en,"  says  Best,  C.J.,   "that  individual 
aterevt   and  general  convenienoo  render  engage- 
lents  not  to  OMzy  on  trade  in  »  particalac  place 
roper.**    Down  to  as  recent  a  period  as  louny 
■/'{mmh.M  (ISrn),  1  Tyrr.  226,  it  was  still,  how- 
rer,  considered  to  be  for  the  p^reon  proj>ouuding 
eootract  in  partial  restraint  of  trade  to  ntisty 
la  ooort  of  the  adequacy  of  the  consideration. 
It  wnsonlyitt  1837,  in  Hiteheode  t.  Ooktr,  «bat  a 
-Ti  stej)  forward  was  taken  in  reference  to  partial 
_atrT»irit-'i  of  trade.  The  Exchetjuer  Chamber  there  for 
1^  fixst  time  decided  that  in  ca.scs  of  partial  reatruiiit 

^  aoBAmination  of  the  ade^uaOT  of  the  oonsidexation 
us  Btot  pBopvijr  fw  tii6  oonrt  Imi  for  flit  pttflM^ 


although  the  burden  remained  as  before  upon  the 
covenantee  to  show  that  there  was  some  good  and 
valuable  consideration.  The  oaaes  of  WiM$  t.  Jfag 
(1837).  Lfi'ihton  IFfffcs  (1838),  SM.  ftW.  645,  «tti 
Arrhtr  v.  Mnr^h  (Is.iT),  6  A.  &  E.  959,  were  deter- 
mined on  the  amended  principle.  By  this  date  the 
idea  was  fully  recognized  that  all  partial  restraints 
of  trade  which  satiraed  the  conditions  of  the  law  aa 
to  reaaonaliileBflM  and  good  ooniidention  were  not  an 
injury  but  a  benefit  to  the  public:  WlBrd  v.  Bifme 
(1.h;19),  Prodor  v.  Sargtni  (1840),  Anmje  v.  Irviw 
(1H44),  7 M.  ft  0. 969,  per  Mwile,  J.;  JfaOmT.  Maig 
(18-13). 

A  further  progress  in  the  viewi  with  which  the  law 
regarded  partial  restraints  was  made  in  Tallii  T. 
Tallis  (1853).  It  waa  then  at  last  resolved  that  the 
omin  lay  upon  the  person  who  attack^nl  a  covenant  in 
partial  restraint  of  trade  to  displace  the  considera- 
tion, a  change  in  the  position  of  the  parties  which  is 
illustrated  by  the  langwge d Edb,  O.J.»in  Mwa^ard 
V.  artl,iu<]  (1859),  8  W.  R.  187,  7  0.  B.  N.  8.  90S. 
"  Contracts)  in  jiartial  restraint  of  trade  arc  l)cnef3cial 
to  the  public  a.s  well  as  to  the  immediate  parties." 
See  also  Harms  v.  Parsons,  11  W.  R.  250. 

Cases  where  the  contract  still  leaves  to  the  coven- 
antor a  right  to  trade  with  partioolar  persons  fall, 
as  has  been  pointed  out,  under  same  head  as 
those  where  the  restraint  is  partial  in  respect  of 
space.  In  both  instances  alike  the  restriction  upon 
the  trade  is  not  general  bat  limited  in  area,  and 
suck  oontraets,  if  reaaonaUe  and  for  good  con- 
sideration, will  be  supported  by  the  law.  The 
trader,  it  is  true,  is  prohibited  in  such  cases  from 
serving  a  portion  of  the  public,  but  trade  in  another 
(juarter  is  still  left  open  to  him.  "  ^^^lere  one  per- 
son," says  Lord  Lyndhurst  in  Young  t.  Timm{n»,l 
Tyrr.  226,  at  pp.  236-7,  "agrees  to  employ  another 
in  the  way  of  his  trade,  and  the  other  undertakes  to 
work  exclusively  for  him,  that  is  a  particular  restraint 
of  trade  which  may  be  supported  by  woot  of 
adeqnate  consideration."  The  coTenaul  m  WaMit  t. 
Dajf  WW  of  this  description,  and  wai  pMnomioed 
good  hf  the  oonrt,  although  ita  Talidi^  was  not  in 
fact  a  necesRiiry  condition  to  the  plaintifT s  success  in 
that  description  of  action.  "It  cannot  be  said," 
according  to  Lord  Abinger,  2  M.  &  W.  at  p.  281, 
"  to  be  a  contract  in  ahodnte  reatraint  of  trade  when 
the  person  oontraoli  to  serve  another  for  kia  life  in 
the  same  trade."  Instances  where  one  trader  coTe> 
nant«  not  to  supply  the  customer?  of  another— 
Hauuie  y.  Irvin> — fall  within  this  category.  "It  is 
to  be  observed,"  says  Tindal,  O.J.,  7  Man.  &  Qmn, 
at  p.  976,  "that  this  is  not  a  general  restraint  of 
trade,  but  onl^  restricts  the  defendant  from  trading 
with  a  very  hmited  number  of  persons. **  Bo  also 
r,lk-in'ilon  V.  ScoU,  lo  M.  ^;  W.  657. 

Lastly,  a  covenant  ceases  to  be  referable  to  the 
class  of  general  restraints  of  tnde  which  only 
regulates  or  oonfiofls  tke  maiUNV  bn  which  the  trade 
is  to  he  worked.  Sodi  oontmeta  are  eontraots  in 
partial  restraint  of  trade  only  and  are  recognised 
accordingly  as  valid  if  reasonable  and  for  good  con- 
sideration. (See  Collins  v.  Locke.)  JoiM  T.  Zees  is 
an  illustration  of  thi«  branch  of  partial  restraints. 
The  plaintiff,  wko  was  flie  owner  of  a  patent,  had 
sold  to  the  defendant  a  licence  to  tise  a  patented 
invention,  the  defendant  covenanting  in  turn  that 
he  would  not  make  any  machines  in  future  with- 
out applying  the  invention  to  what  he  so  made.  If 
the  daendant  covenanted,  on  ttie  one  hand,  not  to  sell 
the  machine  without  themtentedinvention,  he  obtained 
the  privilege,  on  the  otner  hand,  of  selling  the  same 
machine  with  that  improvement  to  all  England.  This, 
as  is  pointed  out  in  2  Sannden  156  c  (note),  is  a 
rwtnMiit  whkk  tlBBoli  tiw  mocla  of  mmUng  11m 
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tMb,  and  which  is,  therefore,  partial.  Tho  only 
XWl  question  that  remained,  on  such  a  view  of  that 
pirtiwilar  bargain,  was  whether  it  was  a  reasonable 
«M,  ai  to  whkh  pamt  the  mnark  that  the  privile^o 
was  oommansiimw  widi  tiie  restraint  njtprurs  con- 
fhisivc.  Tlic  ca.so  is  nimilnr  to  tlioft<'  in  wliirh 
rules  rt'f^ujutiiig  trade  have  hccn  (ii«ting'uLshod  from 
ndes  miido  in  restraint  of  it—- Freemauilr  v.  Silk 
Thruwetrrs'  Co.  (1668),  1  I^>v.  229;  Wannel  v.  Chnm- 
Itrrlain  of  Lvtuion  (1725),  1  Str.  675;  Boaworth  v. 
Neame  (1737X  Andnwa,  81;  Harrison  Oodman 
(1766).  1  BniT.  12 ;  JL^.ffarrUon  (1762),  3  Bnrr.  1322, 
1328.  The  inquiry  as  to  tho  reasonableness  of  the 
restraint  in  any  particular  instance  is,  however,  one 
that  appertains  only  to  tho  case  of  partial  restraints. 
It  is  no  objection  neoeaaarily  to  such  partial  restraints 
thatth«y  aresometfanettoaoaliiiiM  anrinirtheKfB  of 
tiia  coTHnantor,  who  may  possibly  surrive  the 
OOTsnantee,  for  sodi  an  arrangement  enables  the 
goodwill  of  the  business  to  becomo  the  object  of 

?urchase  and  sale:  Alki/ns  v.  Kinnier,  4  Ex.  776, 
82;  PemberUfu  v.  VawjUa,,,  10  Q.  B.  HI,  m. 
Suoh  is  a  retume  of  the  history  of  the  oommon 
law  dooWne  as  to  rsitnibt  of  trada.  Ihe  first 
cloud  opon  the  clear  sky  of  the  common  law 
narratiTe  comes  in  the  equity  decision  of  Lord 
Langdale  in  WhitUiker  v.  lloxce  (1841),  a  decision 
all  the  more  inexplicable  since  it  was  given  within 
tiiree  or  four  years  of  Hitchcock  t.  Vdcer,  Wallit 
i>iiy,  Laghton  t.  TFoIei,  Arcker  t.  Monk,  Ward 
T.  Byrne^  Hindt  t.  Oray,  aad  Prodor  ▼.  Sargrnt, 
from  a  oaiefol  study  of  which  cases  alone  tho  broad 
doctrine  of  the  law  um  I  have  above  described  it 
may  be  gathered  with  perfect  ease.  The  case 
of  U'/iittaktr  v.  Howe  was  one  in  which  a  solicitor, 
for  Taluable  oooiidttation.  agreed  not  to  pnictise 
M  a  solicitor  in  any  part  of  Groat  Britaon  for  twmtj 
yaan.  Everyfbfaig  appears  dear  in  the  case  except 
the  judgment  of  tho  court.  The  covenant  vrnn  not 
a  covenant  in  partial  but  in  general  restraint  of 
trade;  and,  the  restraint  of  trade  being  a  general 
one,  the  court  had  nothing  to  do  with  the  reasonable- 
ness of  the  transaction.  Lord  Laagdals  nevorthelc^is 
btgiiis  by  stataqg  thatthaquastion  wm  whether  the 
reatraint  taHmoM  to  1w  kapemi  on  ihe  defendant 
WM  laaaonable ;  and  he  cites  as  a  guide  for  himself 
the  words  of  Tindal,  C.J.,  in  Iloruer  v.  Graves,  7 
Bing.  743.  Yet  Jlonur  v.  (iravts  is  an  instance  of 
partial,  and  not  general,  restraint  of  trade,  and 
Tiudal,  C.J.,  in  giving  jud^ent  flKplidtly  so  states. 
Lord  lADgdale  next  refers  in  support  of  his  conclu- 
sion to  Davh  ▼.  Mttaon,  which,  again,  is  a  case  not 
of  nnlimitwl  but  of  limited  re<(traint.  lx)rrl  I^nng- 
dale  thu-s  appears  to  miss  the  whole  jKjint  of  the 
eoniuion  law  classification,  and  treats  tho  matter 
before  him  under  the  wrong  oatogoiy.  It  is  to  be 
obaarved*  however,  tliat  WhittaiKr  r.  Howe  was 
merely  a  decision  upon  an  application  for  an  inter- 
locutory injunction,  and  that  Lord  Langdale  himself 
appears  to  have  reserved  the  right  to  mnu^ider  tho 
matter  at  the  hearing.  "  In  the  progress  of  the 
cause,"  he  says,  "it  may  become  neoessaty  to  con- 
sider further  the  point*  which  have  been  nisad,  but 
at  present  I  am  of  opiidon  that  the  right  daimed  by 
tho  dcfendajjt  to  act  in  violation  of  tho  contract  for 
which  he  has  received  the  consideration  is  at  least  so 
fardoubffiit  that  ought  not  to  be  permitt<Hl  to 
take  the  law  into  his  own  hands."  As  Pacteson,  J., 
points  out  in  NichcAa  v.  Strrtton,  10  Q.  B.,  at  p.  353, 
tlw  dedaion  in  Whitaker  v.  Howe  cannofc  ba  noon- 
died  with  Ward  r.  Bifme,  or,  faideed,  with  tiie  whole 
stream  of  oommon  law  authority.  In  1869  the  case 
of  the  Lmthrr  Cloth  Co.  v.  Lorsont  occurred  before 
Jumes,  V.C'.  To  tho  soundness  of  the  actual  deci- 
sion in  that  case  of  the  illustrioos  equi^  lawyer 


who  tried  it  I  have  no  objection  to  nrire ;  but 
his  language  seems  cak'idate<i  in  several  passages 
to  oomuBc  and  not  to  throw  light  i^on  our 
oonoeptions  of  the  estaUtshad  oomnum  law  doo* 
trine.    The  Tiee-Ohanedlor's  vspreanoos  are  at 

timos  coloured  by  the  s.itiie  kind  of  misapprehension 
of  tin-  eoinnion  law  as  that  which  jiervade-s  the  judg- 
ment of  l^oni  Langdale  in  W'liHtnk'r  \.  II-   -'.  The 
defendant  in  the  Leather  Cl»ih  Co.'n  ai.f  had  sedd  to 
the  plaintiff  company  certain  letters  patent  for  the 
mannfaotura  of  Amanoaa  laatiier  oloth,  together  with 
all  the  prooessee  of  mannfbetare.  He  oovenantad  in 
return  not  to  carry  on  in  any  part  of  Europe  tho 
manufacture  which  was  the  subject  of  the  patent,  and 
not  to  communicate  to  any  person  or  persons  th«* 
means  or  processes  of  such  manufacture  so  as  in  any 
way  to  interfere  with  the  exclusive  enjoyment  by  toe 
plaintiff  company  of  the  benefits  agreed  to  he  par- 
chased.  This  was  nothing  but  the  sale  of  a  seerat 
process  with  a  corresponding  envi  nimt  not  to  uscitOV 
divulge  it ;  and  the  sale,  moreover,  of  a  process 
which  could  not  be  used  without  being  divulged. 
Sales  of  secret  processes  are  not  within  the  principle 
or  tim  mischief  of  restraints  of  trade  at  all.   By  the 
very  transaction  in  such  cases  the  public  gains  on  the 
one  side  what  is  lost  on  the  other ;  and  unless  such  a 
b:»r^aiii  wan  treated  as  outside  the  doctrine  of  general 
restriints  of  trade,  there  could  be  no  sale  at  all  of 
seen  1 2>roces8es  of  manufacture.   In  order  to  justify 
such  on  ohrkma  eaueption  it  was  not  necessary  to 
deny  the  exbtenoaof  tte  oommon  law  rule  af^nst 
general  restraints  of  trr\de.    Yet  the  Vice-Chancellor 
observes  that  a  ir.iui  may  enter  into  any  stipulation, 
however  restrictiM  ,  pr  ividi  'l  tint  the  restriction,  in 
the  judgment  of  the  court,  is  not  unreasonable.  ha\-ing 
regand  to  tiia  snbjeet-matter  of  the  contract.   In  so 
sayiagha apjaawntly ipwm the distinotion  that  had 
heen  drawn  voir  more  than  SAO  years  Iwtweett  general 
and  partial  restraints  of  trade.  Tlie  test  he  suggf^ts  as 
the  true  one  in  all  cases  entirely  leaves  out  of  hisrht  the 
interests  of  the  public,  on  the  consideration  of  which 
interests  the  rule  against  general  restraint  of  tnide 
is  built.    In  Allsopp  v.   W/mtkr^  (1872;  Wicki-ns, 
restated  and  reaffirmed  the  oommon  law  doe- 
trine  as  to  general  restraints  of  trade,  and  explained 
the  decision  in  the  T.fiiihtr  Cloth   Co.  v.  L'  r^'  itt  <ts  , 
an  exception  due  to  the  character  of  tlie  subject- 
matter.    Some  years  later,  in  v.  A' 
Fry,  L.J.  (then  Frj%  J.),  in  one  of  the  mauy  striking 
and  brilliant  judgments  for  which  ihi-  profession  will 
long  admire  him,  prodaimed  his  disbelief  in  the 
fixistanee  of  the  nue  of  tho  oonunon  law,  and  laid 
down  the  jiroposition  that  there  is  no  ab^(dnto  doc- 
trine that  a  covenant  in  restraint  of  traile  is  void 
merely  because  it  is  unlimite<l  in  regard  to  space. 
The  question  in  eadi  case,  he  hdd,  was  whether  the 
restraint  extended  farther  than  was  neoeaaaiy  for  the 
reasonable  proteotion  of  the  oorenantee,  and  that  if 
it  did  not  do  so  the  performance  of  the  covenant 
would  bi"  enforc' d  even  though  the  restriction  was 
unlimited  as  to  npace.    This  broa<l  negation  of  the 
rule  appears  to  me  to  destroy  the  distinction  (illus- 
trated at  length  in  Mitchel  v.  Jteyuold*)  which  alwaya 
has  enhdsted  between  general  mid  pmtial  restrainta 
of  trade.    In  destroying  it  Fry,  L.J.,  upi>ears  t'»  me 
to  overlook  the  principle  which  underlies  the  entire 
dnetrine  of  the  unlawfulness  of  general  restraints  of 
trade,  that  the  interests  of  the  contracting  partios  are 
not  asOSasarily  the  sumc  as   tho  interests  of  the 
oommonwealth.   Kules  which  rest  upon  the  fouada^ 
tion  of  public  policy,  not  being  rules  which  bdong*  to  I 
the  fixed  or  cuHtoinary  law.  are  capabh-  oti  proper 
occasion  of  expaiisi'm  or  mo  iitieation.  Cireuni-tanres 
may  change  and  make  a  eMinnKTci  il  [ir  u  ti.  .>  •  \j.,iii- 
ent  which  formerly  was  mischievous  to  ooounerce. 
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But  it  is  one  thing  to  say  that  an  occasion  haa  arisen, 
tgm  which,  to  adhere  to  the  letter  of  the  role, 
mold  be  to  negleot  its  spirit,  and  another  to  deny 

tbat  the  nile  still  exists.  The  di'du  whicli  Fry,  L.  J., 
iJtis  innii  Ilitfhcock  v.  Vnkcr,  from  Ttillin  v.  Tallin, 
Aiid  from  Mullnu  v.  May  tire  all  dicta  in  cases  of 
jjoitul  restraint,  where  the  rcasonablenoss  of  the 
particuhtr  oonttacfe  necewarily  came  nnder  considera- 
rion.  The  necessary  protection  of  the  individual  mny 
ia  such  cases  bo  the  propor  mcasnre  of  the  rcasouiiblo- 
Bos  of  the  bargniii.  Frv,  L.J.,  passes  {'2H 

W.  B.  626.  14  Ch.  D.  366)  to  examine  the  ques- 
tioB  of  the  existenoe  of  the  OOmmon  law  rule,  he 
tsniues,^  as  it  appears  to  me,  without  soffioient 
justification,  that  complete  protection  of  the  in- 
I'j.il  is  thf  only  reason  whicli  ouglit  to  lie  at  the 
root  of  the  doctrine.    But  the  reasouablenew  of  the 
legal  principle  which  forbids  general  natnint  alto- 
mba  ia  not  the  wane  thing  m  the  reasonableness  (as 
between  the  parties)  of  the  bargain  in  any  particular 
■  .St.     \\'ith  regard  to  the  argument  tlial  the  rule, 
it  it  existed,  would  be  an  artificial  ouo  and  would 
'htreforc  admit  of  no  exceptions,  the  judgments  of 
the  judges  and  of  the  House  of  jJords  in  the  ease  of 
Button  X.  Earl  BrownUno,  4  H.  L.  Oas.  1,  fllnstrate,  I 
submit,   the   distinction   between    n    tixod   rule  of 
cn^toinary  law  and  a  rule  bjisc<l  on  re^uson  mid  ]>olicy. 
The  latter  may  admit  of  exceptions,  although  the 
former  may  not.   Hot  does  the  liord  Justioe,  to  my 
mind,  sufficiently  allow  for  the  weight  of  a  umtttade 
of  decided  cases  when  he  states  that  "  there  are  un- 
doubtedly  cases  in  which  it  ha-s  been  said  that  the 
restmint  mu.st  not  bo  universal."  and  i!lu>tr!i(e8  this 
by  reference  to  Ward  v.  Byrne,  Jlinde  v.  Uray,  and 
All«oi>p  T.  fr/<«a<cro/<.     The  entire  history  of  the 
sab^M^of  reatnuntof  trade  proceeds  surely  on  the 
ban  of  the  existence  of  the  rule  in  question.  With 
Whitiaker  v.  //n  r.  I  have  already  dealt.  J-'ins  v.  /,fe* 
was,  as  I  have  pointed  out,  a  case  of  partial  restraint 
in  respect  of  the  mode  of  manufacture.    "  I  oon- 
sidflr,'^  aajs  Fit.  L J.,  in  oonaluBion,  "  that  the  oasea 
in  whidi  an  muimited  pffohibHIon  has  been  spoken  of 
■IS  void  relate  only  to  circumstances  in  which  such 
a  prohibition  has  been  unreasonable."    Is  it  not  a 
truer  view  that  the  courts  haTe  never  even  entered 
on  the  consideration  of  the  oiroatnataaoee  ol  any  par- 
ticnlar  caao  where  the  prohibition  has  been  nnmmted 
as  to  area?    In  Dru  ifs  v.  Thfies  opposite  opinions  on 
the  subject  of  the  comiuon  hiw  rule  were  expressed 
both  by  Cotton,  L.J.,  and  by  Fty,  IcJ.,  but  the 
matter  did  not  call  for  decision. 

The  result  seems  to  me  to  be  as  follows : — 
General  restraints,  or,  in  other  words,  restraints 
wholly  unlimited  in  area,  aro  not  permitted  by  the 
law.  Partial  restrains,  or,  in  other  words,  re- 
straints which  involve  only  a  limit  of  places  at 
which,  of  persons  with  whom,  or  of  modes  in  which 
the  hnainwi  is  to  be  carried  on,  are  Talid  when  made 
for  a  good  oonsideration,  and  where  they  do  not 
'•xtend  further  than  is  m  cesfiary  for  the  reasonable 
protection  of  the  covenantee  A  limit  in  time  does 
not  by  itself  convert  a  gencnd  restraint  into  a  partial 
one.  "  That  which  the  Uw  does  not  allow  ia  not  to 
be  tdoiated  beeaose  it  is  to  last  for  a  short  time 
'.nlj'."  Tn  considering,  however,  the  n  usoniiblcness 
of  a  partial  restraint,  the  time  for  which  it  is  to 
]>••  imposed  may  be  a  material  element  to  consider. 
•Such,  I  think,  is  a  r£*um6  of  the  common  law  doctrine 
up  to  this  day. 

I  j>r'^eeed  now  to  consider,  upon  this  view  of 
t  in-  law,  the  appeal  l)cforo  us.  In  my  ojiinion 
the  different  parts  of  the  covenant  aro  really 
capable  of  being  separated  from  each  other.  The 
praaant  bwcih  relates  to  one  portion  only,  and 
tia«ooff«BMit,«raiil  it  mn  kmm     to  tiM  fwt, 


might,  I  think,  BOflctheless,  be  bihding  as  to  part. 
The  real  queatian  in  lespeot  of  which  the  aotion  ia 
brought  was,  as  we  wero  informed,  a  tfanafe  tijr  Mt. 

Xordenfelt  to  engnire  nliroad  in  the  salo  OT  manu- 
facture of  guns  and  uinniunitinn.   The  case  thus  raised 
is  a  new  and  unprecedented  one.    Mr.  Nordenfelt's 
old  business  did  not,  broadly  sneaking,  consist  in  the 
supply  of  oommodities  to  any  English  city  or  district, 
nor  of  any  artiolf  intended  for  Encrlish  consumption  Off 
use  at  all.    lie  may  have  at  timeti,  for  anything  we 
know,  sxipplied  the  English  (Joverniiien;  with  some 
materials  for  war,  but  bis  trade  consisted  in  manu- 
facturing and  selling  guns  and  ammunition  for  the  use 
and  benefit  of  the  foreign  world,  or  of  the  middle- 
man and  agents  who  ne^tiat«  orders  for  foreign  ex- 
port;ition.    The  urea  ovi  r  which  lio  luiglil  distribute 
his  guns  or  ammunition  was  a  foreign  oue,  unlimited 
in  geographical  space,  no  dovbt,  but  it  must  be 
remembered  that  the  QomuuMmts  or  bodies  who 
reqrure  to  use  guns  and  materiala  of  war  are  capable 
of  ap})roxiniato  enumeration.    A  covenant  in  restraint 
of  trade  made  by  such  a  person  as  the  defendant  with 
a  company  he  really  a.ssiat»  in  creating  to  take  over 
his  trade  diffors  widely  from  the  covenants  made  h& 
the  days  of  Qneen  EHiabeth  by  the  traders  and  mer- 
chants of  the  then  English  towns  and  country'  places. 
When  wo  turn  from  the  homely  usages  out  of  which 
the  doctrine  of  Mitch'I  v.  Jlft/nolili  sprang  to  the 
central  trade  of  the  few  great  undertakings  which 
supply  war  material  to  llie  BMoaiiTaa  of  the  wnrld, 
we  appear  to  pass  into  a  different  atmosphere  from 
that  of  MitcM  v.  Heynolds.    To  ajiply  to  such  trans- 
actions a.s  the  present  the  rule  that  was  invented  cen- 
turies ago  in  order  to  discourage  the  oppression  of 
Englilh  tndors  and  to  prevent  monopolies  in  this 
country  seema  to  be  the  bringing  into  may  of  an  old- 
fashioned  instrmnent.   In  regard,  inaocd,  of  all  in- 
dustry a  great  change  has  taken  pliice  in  England. 
Railways  and  steamships,  postal  conmmnication,  tele- 
graphs, and  advertisemento  have  centralized  busineas 
and  altered  the  entire  aspect  of  local  restraints  on 
trade.  Hie  anotant  rales,  howerar,  still  exist;  it  is 
desirable  that  they  should  be  understood  to  remain  in 
force,  but  great  care  is  evidently  necessary  not  to 
force  them  upon  transactions  which,  if  the  meaning  of 
the  rule  is  to  be  observed,  oaght  really  to  be  excep- 
tions.  **  The  determination  of  what  is  contrary  to  the 
so-called  policy  of  the  law  " — sav  the  Priv>'  Council 
in  Emuturrl  v.  Jt:>tiidiir<(,  L'.HV.  K.  .'52,  at  p.";J(;,  L.  li. 
6  P.  C.  1,  at  p.  29 — "  nccessiirily  varies  from  time  to 
time.    Many  transactions  are  upheld  now  by  our 
own  courts  whifili  a  former  generation  would  have 
avoided  as  contrary  to  the  supposed  policy  of  the 
law.    The  ndo  remains,  but  it,s  application  varies 
with  the  ])riiii  ii  b's  which  for  the  time  being  guide 
public  opinion."    This  passiige  from  the  judgment 
of  the  Privy  Oooncil  appears  to  foreshadow  exactly 
the  problem  wo  have  in  the  ftownt  ^KKwal  to 
solve.    Is  this  case  one  which  tails  wirain  the 
rule  against  j^enoral  restraint   of  tntde,  or  oup;ht 
it  to  be  an  exception  ?    Exceptions  to  rukvi  which 
arc  not   "artificial"   but   based    on   reason  and 
public  policy  ought  themselves  to  be  inatancni  in 
whidi  n>  apply  the  letter  of  tiie  role  woold  be  to 
violate  its  true  meaning,  and  in  which  the  very  reason 
on  which  the  rule  is  hosed  mililates  in  favour  of  the 
exception.    One  instance  of  an  exception  to  the  rule 
wUcm  discourages  general  restraints  of  trade  is 
admitted  to  exist  in  respect  of  the  assignment  of 
trade  secrets,  and  it  may  here  be  useful  again  to 
allude  to  the  ground  upon  which  such  dispositions  of 
property  are   i  xeludid  from  the  operation  of  the 

i ordinary  doctrine.  In  the  case  of  the  assignmoit  of 
a  trade  secret  there  arises  a  conflict  between  two 
id«M»  both  of  whi4di  ai»  dmlopai«nla  in  opposite 
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directions  of  the  larger  principle  that  Enf,'lish 
industry  and  trade  ought  to  be  left  free.  The  iirst  of 
the  two  seemingly  tiiitugonistic  corollitrit  s  to  which 
this  larger  principle  leads  ia  the  maxim  that  no  one 
should  be  allowed  to  contract  himself  out  of  his 
liberie  to  inde.  Hie  aeoond,  whiob  afipean  to  oon- 
iliet  with  tlie  fint,  it  tiiat  every  man  shoalcl  be  at 
liberty  to  sell  the  goodwill  of  his  trade  on  any  terms 
that  are  neither  oppresaive  to  himw-'lf  nor  injurious 
to  the  State.  These  two  antiiioiuifs  are  well  con- 
trasted by  James,  Y.C.,  in  the  Lmther  Cloth  Co.'$  case. 
The  history,  indeed,  of  the  entire  doctrine  as  to 
nstraint  in  trade  is  itself  nothing  bat  a  nam^ve  of 
the  continaal  efforts  of  the  English  law,  amidst  all 
the  changing  conditions  of  English  industry  and 
commerce,  to  adjust  and  harmonize  these  two  opposite 
p(nnts  of  view.  It  has  been  in  the  process  of  such 
gmdnal  edjaitmenttbat  the  more  indugent  law  as  to 
partial  teenaint  of  tnde  has  been  evolved.  The  laser 
n:l>;  ns  to  partial  restraint  is  thus  itself  an  cxorption, 
the  definition  of  which  again  expanded  from  time  to 
time  an  gncii  ty  required  it.  Tlie  law  as  to  trade 
secrets,  like  the  law  of  partial  restraint,  is  an  excep- 
tion too.  Before  the  manufactoiw  or  trader  sells 
hie  tmda  Morot  he  ia  the  sole  poMMor  of  it.  If 
he  is  to  sell  it  to  advantage,  he  must  of  neoeasity  be 
able  to  undcrtnkn  not  to  retain  the  right  t^>  use  it  or 
to  cuiimiuiiiciiffl  it  to  others.  A  covenant  that  ho  will 
not  destroy  the  vu1ul>  of  that  wliich  ho  himself  is 
hftnd'T'g  over  causes  in  such  a  case  no  diminution  in  the 
■apply  of  commodities  to  the  world,  but  tends,  in  nine 
casesontof  t«ii»toatimiaktait.  There  is  no  tendency 
in  such  a  traosaetion  to  ereate  a  monopoly,  for  the 
monopoly  existed  ex  hiffiotheti  already.  Trade  cannot 
suffer  by  the  substitution  of  one  possessor  of  a  secret 
for  another.  The  analogy  between  the  sale  of  a  trade 
aeoret  and  the  sale  or  transfer  of  a  goodwill  of  such  a 
basinesa  as  Hr.  Nordcnf  elt'a  is  not,  of  ootuw,  euot, 
bat  there  is  a  strong  similarity  between  the  two  cases. 
Mr*  Nordenfelt  has  assisted  m  creating  the  plaintiff 
OOnpany  to  take  (jvlt  what  really  had  hwn  his  own 
buailiess.  It  ne%'er  could  have  bei-n  called  into  exist- 
ence as  a  substantial  undertaking  if  he  had  not  been 
nilliiig  to  retire  in  the  company's  favour  from  the 
ythtiB  Add  of  oompetitioD.  ue  obldimd  ample  oon- 
sideration  for  what  he  gave. 

But  he  also  retained  (aa  ought  not  to  be  for- 
gotten) the  right  still  to  coutiinn.'  trading;  in  a 
substantial  ])ortion  of  his  old  manufacture  —  tor- 
pedoWi  snbmarine  boats,  explosives  other  than  gun- 
powdflTt  and  other  matters.  So  much  aa  to  the 
reaaonabifliMm  of  the  agreement  itself.  But  it  still 

remains  to  be  considered  whethnr  such  an  afrroe- 
meut  can  be  calculated  to  injure  the  jiubli.'.  It  Htems 
to  mo  tlint  it  wijuld  almost  amoniit  to  Icf^ul  pi^liiutry 
it  courts  of  law  were  to  discover  in  Mr.  Xordenfelt's 
oovenant  the  elements  of  danger  to  the  common- 
maith.  He  agreed  to  diaappear  from  the  nnmbar  of 
tlMMO  who  make  guns  and  ammunition  for  other 
OOuntries.  How  can  the  British  public  possibly  be 
inoonveniencod  by  this?  He  ceases,  it  may  be  said, 
to  employ  English  labour  so  far  as  his  manufacture  of 
suns  ana  ammunition  is  concerned.  But  he  only 
does  80  in  order  to  enable  a  thriving  company  to 
take  his  place,  at  the  disposal  of  which  he  was  to 

Elace  for  a  time  his  services ;  and  the  restriction  on 
imsilf  to  whii  h  he  hiis  consented  will  only  last 
while  his  place  in  the  trade  is  actively  filled  by  the 
oamponyor  the  successors  to  whom  in  turn  it  may 
Teaau  the  goodwill.  So  far  as  he  might  have  had 
oceaalon  to  supply  the  EngUah  Oovemment  with  guns 
or  ammunition  uiis  company  can  act  in  his  atead ; 
although  out  of  his  liberty  to  do  so  if  he  deaire«  it, 
he  cannot  in  law  contract  himself,  nor  is  his  agree- 
ment to  be  read  as  imposing  any  auoh  invalid  or  pos- 


sibly illegal  stipulation.  Can  if,  thi'!i.  If  siid  that  a 
contract  by  which  lie  coust-uts  to  tii<  trvn-^ft  r  of  the 
business  of  making  guns  aud  ammuuition  for  foroigu 
lands  to  an  English  company  with  whom  he  under- 
takes not  to  compete  so  long  as  the  old  trade  is 
flourishing  in  their  hands,  is  against  the  potiear  of 
English  law  ?  So  to  hold  woold  sorely  be  to  rediioe 
to  an  absurdity  the  law  of  restraint  of  trade.  I 
answer  the  (question  in  the  words  of  Lord  Nottingham 
in  the  Duke  vf  Nur/olk'a  case "  Pray  let  us  so 
resolve  caaea  hiare  that  they  mav  stand  with  the 
reason  of  when  they  are  debated  abroad." 

For  the  purpose  of  clearness  I  will,  in  conclnsion, 
attempt  to  summarize  the  exact  ground  on  which  I 
consider  this  case  should  be  decided.  Tlie  rule  a-s  tx) 
general  restraint  of  trade  ought  not,  in  my  judgment, 
to  qiply  where  a  trader  or  manufacturer  finds  it 
neoeaaaiy,  for  the  advantagaoua  ttaaaier  of  the  good- 
will of  a  boaineaa  in  which  he  is  so  interested,  and  for 

the  adequate  protection  of  tlmfie  who  buy  it.  to  cove- 
nant that  he  will  retire  altogether  from  the  trade 
which  is  being  dis[iusi  d  of,  provided  always  th:tt  the 
covenant  is  one  the  tendency  of  which  is  not  injorious 
to  the  public.  This  last  element  in  the  dranition 
oojg^t  iiot»  I  think,  to  be  overlooked,  for  i  oao  ooo« 
oetve  cases  in  wMdt  the  absolute  reetnint  might  as 

between  the  parties  bo  rr'asonable,  but  yet  might  tend 
directly  to  injure  the  pulilic,  aud  a  nde  fouutled  uu 
public  policy  does  not  admit  of  any  excejition  that 
would  really  produce  public  mischief ;  such  might  be 
possibly  the  case  if  it  was  calculated  to  create  •  per- 
nicious monopoly  in  articles  for  English  use,  a  jKnnt 
I  desire  to  leave  open,  and  one  which,  having  regard 
to  the  growth  of  syndicates  and  trusts,  may  some 
day  or  other  become  extremely  important^  Aa  good 
faith  demands  that  Mr.  Xordenfeit  should  be  boond 
by  his  solemn  agreement  and  as  the  public  can  in  no 
way  bo  injured  by  his  being  held  to  it,  I  think  the 
injunction  as  defined  by  my  brother  lindley  should 
be  granted,  and  the  order  made  in  the  form  he  has 
suggestsd.  * 

A.  L.  Smith,  L.J.,  in  delivering  a  written  judg- 
ment said: — The  questira  for  determination  is 
whether,  where  it  is  sought  to  enforce  a  covenant  in 
restraint  of  trade  made  upon  good  considemtion, 

which  is  unlimited  as  regards  space,  but  is  limited  in 
some  other  way,  such  as  to  the  persons  with  whoi;i 
the  covenantor  is  to  trade,  or  as  to  the  business 
which  ho  is  prohioite<l  from  carrying  on,  the  ooortis 
to  declare  the  oovenant  iv»o  Jfacto  void,  or  is  to 
ascertain  whether  in  tiie  orenmstanoes  of  the  case 
the  restraint  is  reasonable  or  not.  [His  lordshto^ 
having  referred  to  the  facts  of  the  case  aud  to  the 
eovenant  in  clause  (2)  set  out  above,  proceeded: — ] 
I  am  of  opinion  that  that  portion  of  the  covenant 
which  restrained  tts  defendant  from  carrying  on  any 
business  whatever,  oompeting  or  liable  to  compete  in 
any  way  with  that  for  the  time  Vring  oanied  on  1^ 
the  company,  is  severable  from  the  rest  as  was  held 
in  Mdllan  v.  Mat/  and  /'n'a  v.  (Irmi  and  many  other 
cases  since.  This  is  not,  therefore,  a  covenant  as 
Komer,  J.,  apparently  at  one  time  thought  void  by 
reason  of  its  proventiag  the  defendant  from  carrying 
on  all  the  bosinesses  mentioned  in  the  articles  of 
association  of  the  plaintitF  company.  The  covenant, 
as  it  will  be  '^eeii,  is  exjircssly  limited  to  one  only  of 
the  classes  of  business  in  which  the  defendant  was 
.skilled.  It  left  open  to  hi  in  to  trade  when  and 
where  he  pleased  in  ail  the  numerous  nitro-glyoerine 
powden  and  esplosives,  including  dynamite,  also  in 
torpedoes,  castings  or  forgings  of  steel  or  iron  at 
alloys  of  iron  or  coi)per ;  obviously  a  very  large  area 
in  which  to  carry  on  LusinusH. 
It  is  nnneoeasary  to  determine  the  point  which  gave 
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lin  to  the  difEeranoe  of  c|iiiiioQ  between  Cotton,  L.J., 
•ad  "Fry,  L.J.,  in  Davie*  t.  Da»ie$,  whether,  in 

the  case  of  n  covpnnnt  in  ponoml  rostraint  of  trade 
»hii;h  is  ubsolutt'  and  unliiiiitod,  the  court  is  or  is 
not  to  ascertain  if  the  covenant  is  reasonable  under 
the  circumstanct  s,  us  thought  Fry,  L.J.,  or  if  it  is 

r facto  void,  as  being  against  public  policy,  as  was 
opinion  ol  Cotton,  L.J.,  for  this  point  does  not 
trise ;  bnt  I  must  say  that  I  incline  to  the  opinion 
that  a  covenant  by  a  man  nevpr  again  to  tracb-  iiuy- 
wbere  in  anything  is  i/m<>  furtn  void,  as  being  against 
public  policy,  and  that  it  is  too  lato  now  to  question 
the  law  as  to  this,  even  if  it  ware  deseed  to  do  ao. 
Li  ihia  case  the  ooronutt,  fhimurti  nnUaiitod  m  to 
tgaee,  is  limited  ai  to  the  ia^eot-mfttier  of  tte 
raliaint. 

It  was  argued  by  tho  Solicitor-GfnerHl,  for  fho 
defendant,  that,  if  in  fact  tho  covenant  be  unlimit«d 
asvegardsqMoe,it  mattered  not  bow  much  or  how 
fitfle  irf  the  eoTenaator'a  trading  was  reetraioed,  and 
be  asaertod  that  the  covenant  was  ipso  fado  toid ; 

and  he  cited  cases,  nii<l  ospefinlly  the  case  of  Ward  v. 
Bijr:if,  where  the  rt-.straint  was  absolute  for  nine 
months,  and  being  unlimited  as  to  space  was  held 
bad ;  and  Allsopp  v.  Wheatcroft,  whoro  Wickens,  Y.C., 
tfiooght  that  there  was  a  recognized  ndb  aS  io  the 
aee  oeeity  of  a  limitation  of  spaoe  to  render  a  oorenant 
TaHd.  dissenting  from  the  opinion  of  James,  Y.C.,  in 
L"i'',rr  f^li.ih  V.  l.'\r.',i>nt.  The  whulc  of  the  cases 
have  \y*xii  dealt  with  either  in  the  masterly  judgment 
of  Fry,  J.,  in  limiUlcn  v.  Eoiuillou  {lSfiO\  or  by 
Bowen,  L.  J.,  in  his  judgment  just  delivered.  Over 
fifty  years  ago  Lord  laagdale  held  in  Whittaker  v. 
Howe  that  a  covenant  restraining  a  solicitor  from 
practising  in  any  part  of  Great  Britain  for  a  period  of 
twenty  jears  should  be  enforced.  I  do  not  stop  to 
inquire  whether  the  case  was  rightly  decide<l.  but  I 
cite  it  as  I  believe  it  is  one  of  tho  tirst,  if  not  tho  first, 
cases  in  which  a  oorenant  was  held  to  be  good,  witii 
no  limit  as  to  spaoe.  In  the  case  of  ZeoMer  CMh 
Co.  V.  Lorttint  (1869)  James,  V.C..  lield  that  a  cove- 
nant restraining  trading  throughout  the  United 
Kingdom  was  not,  upon  the  face  of  it,  necessarily 
bad,  and  he  stated  that  he  did  not  read  tho  coses  as 
having  laid  down  any  su<  h  irrebnttaUo  presumption. 
Fi^,  L.J.  (tlien  F17,  J.),  in  MamSkm  BmuiUnn 
bald  the  same,  tbongb  he  went  foiiiier,  and  Chitty, 

J«,  in  BaiUs'h'  Anilin  tiinl  SwIri  Fnhrik  v.  S'-ltult  also 
held  that  a  covenant  unliiuited  fva  to  space  was  in 
that  case  \  ill  id.  It  is  true  that  Cotton,  L.J.,  in  one 
part  of  his  judgment  in  Davies  v.  Dariea  approved 
of  tho  decision  in  Alhojip  v.  Wheatcro/t,  out  {'M 
W.  B.,  at  p.  86.  36  Ch.  B.,  at  p.  383)  he  saya :  The 
ease  of  Hileheoek  Oohr  (1837)  I  thinb  intro- 
duced what  I  may  here  mention,  that  undoubtedly 
now  if  a  covenant  is  in  any  way  limited,  either 
sufficiently  as  regards  space  or  sufficiently  as  regards 
time,  then  it  will  not  be  considered  as  an  absolute 
restraint  of  trade,  bat  only  a  limited  restraint,  raid 
than  the  qnaatioin  «a  to  whether  the  limit  is  reason- 
aUe  win  oome  into  consideration."  Cotton,  L.J., 
did  not  deal  with  a  covenant  partial  in  itself  as 
regards  the  subject-matter  of  the  restraint,  but  tho 
l»iime<I  T^)rd  Justice  appears  to  me  to  have  thought 
that  a  covenant  which  waa  only  in  partial  restraint 
of  trade  WM  not  Toid  merely  because  it  was  un- 
Umited  aa  to  apace.  Bowen,  L.J.,  has  fully  discussed 
tie  question  whether  a  limit  as  to  time  ever  converts 
n  covenant  which  is  in  general  restraint  of  trade 
into  a  covenant  in  partial  restraint  of  trade,  ami  I 
ajpee,  not  only  with  his  remarks,  but  in  tho  (;onclu- 
aion  he  haa  amved  at  thereon.  Tlie  judgea  who  took 
peat  in  {he  above-mentioned  eaaea  appear  to  have 
thought  that  a  non-limit  as  to  space  was  not  in  all 
>  of  itaelf  fatal  to  a  covenant  in  restraint  of  trade. 


I  may  point  oat  that  one  Di  the  grounds  given  b!y 
Lord  Macclesfield  in  lua  weU-known  judgment  in 

Mill  lit  I  V.  H'  ljnitldn  why  covenants  in  general  restraint 
of  trade  were  void,  and  which  especially  appUes  to  a 
covenant  unlimited  in  point  of  space,  has  in  my 
opinion  no  appUcation  at  the  present  day.  He  aaya 
where  restramt  is  general  throughout  the  kingdom 
this  must  be  void,  being  no  benefit  to  either  parfy» 
and  only  oppressive,  "  for  what  does  it  signify  to  a 
tradesman  in  London  what  onotlu  r  does  at  Xew- 
ca-stlo  'i  "  That  may  havo  been  a  good  reason  in  17 1 1 , 
but  it  eattamly  is  not  so  at  the  preeent  day. 

I  now  eome  to  aome  of  the  caaea  in  which,  the 
snbjeet-maMer  of  fbe  oovenant  being  only  a  perikl 
restraint  of  trade,  such  covenants  have  been  held  to 
bo  good,  though  uidimited  in  any  other  way.  In 
dtiU  ,iu.l  (lthir.<  V.  /;'.'/,  s  East,  p.  7r»  (ISOG),  tho 
plaintiffs  sued  tho  defendant  for  breach  of  a  covenant 
for  not  during  his  lifetime  emplo^'ing  exclusively  the 
pleintiffil  to  make  all  the  cordage  ordered  of  the 
aefondant  by  bis  frienda  and  e^nneotiona  whom  the 
plaintiflfs  could  (rust.  It  was  held  that  inasjimch  as 
the  defendant  had  oidy  covenante<i  to  cinjiloy  tho 
plaintiffs  to  make  coriiipe  for  those  of  the  detfuJant's 
friends  whom  tho  plaintiffs  could  trust,  this  was  only 
a  x>artial  restraint  of  trade,  for  thu  defendant  oould 
supply  thoae  whom  the  plnintifft  did  not  think  fit  to 
tntst,  and  that,  oonaeqnentiy,  thia  covenuit  wu 
valid.  Tho  case  of  Yuinni  v.  Tiimnina  (1831)  is  a& 
exemplification  of  a  covenant  Ixing  held  good 
where  the  covenantor  covenant's  to  work  exclu- 
sively for  one  master  to  the  exclusion  of  all 
others.  So  in  WatU*  T.  Day  (1837)  a  man  for 
good  consideration  covenanted  that  he  would  not, 
during  his  life,  exercise  his  trade  of  a  carrier  except  as 
the  assistant-carrier  of  A.  H.  Tho  court  held  the 
covenant  good,  upon  tho  ground  that  it  was  not  an 
absolute,  but  a  partial  rostraint,  for  the  man  was  not 
restrained  during  his  life-time  from  aerving  A.  B., 
he  waa  only  restrained  from  serving  anyone  alee.  In 
Jones  V.  Lrti  tho  plaintiff,  a  patentee  of  improvements 
in  spinning  machines,  bound  the  defendant  to  use  his 
patent  during  tho  term  of  the  patent,  and  the  defend- 
aut  covenanted  with  the  plaintifl"  not  to  make  or  sell 
any  machines  without  the  plaintiff's  invention  being 
used  therein.  The  oonrt  held  that  inaamoch  aa  the 
reetraint  was  partial  aa  to  the  mode  of  eacerdaing  the 

trade,  alth(Miph  total  as  to  R])aco  tho  covennrit  was 
valid.  In  the  case  of  Milli  v.  /hiuhma  this  court 
held  that  a  covenant  not  to  transact  business  after 
leaving  an  employer  similar  to  the  business  transacted 
by  the  employer  was  valid,  it  being  only  a  partial 
restraint,  and  this  although  there  waa  no  other  limit 
in  the  case.  These  caaes  ahow  that  a  covenant  in 

partial  restraint  of  trade,  whether  as  to  the  jjorson 
with  whom  the  covenantor  is  to  trade,  or  as  to 
the  business  which  he  is  prohibited  from  carry- 
ing on,  may  be  good  although  nnlimitflri  as  to  space. 
In  my  jndgment  there  is  no  such  bard  and  fkst  rule 
as  is  contended  for— viz.,  that  everff  covenant  in 
restraint  of  trade  is  //wo  farto  void  if  it  is  unlimited 
as  to  sjiiii-c ;  but,  on  tho  contrary,  in  my  jndgment  a 
covenant  which  is  but  a  partial  restraint  of  trade 
will  be  good,  though  unlimited  as  to  spaoe,  if,  in  tho 
circumstances  of  the  particular  caae  to  which  it  ia 
applied,  the  covenant  ia  reaaonable. 

The  court  has  therefore  to  determine  whether  the 
covenant  in  question,  under  the  circunistances  exist- 
ing in  this  case,  is  an  unreasonable  restraint  of  trade, 
applying  the  well-reoognized  rule  as  to  reasonable- 
ness ;  for,  if  the  covenant  be  reasonable,  it  ought  to 
beenforoad.  The  qpmtim  id  reaaonableneaa—though 
an  infarenoe  to  be  drawn  fitom  esisting  flMilB'— baa 
ever  been  held  to  be  a  matter  of  law.  The  rule  to  bo 
applied  has  long  since  been  settled  by  the  cases  of 
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Horner  v.  Graves  and  Hitchcock  r.  Cokett  and  acted 
upon.  It  is  this :  "  Where  the  restraint  i*  ■uoh  as 
only  to  afford  a  fair  protection  to  the  intoeete  of  tho 
party  in  faToorof  whom  it  is  given,  and  not  so  large 

aa  to  interft^rn  with  the  interests  of  tlie  pnUiOt  then 
the  covenant  is  not  unreasonable." 

Xow  arise  the  questions.  Are  the  limits  of  time  and 
ipaoo  in  the  oovenant  siaed  on  reuonahle  for  the 
proteetian  of  flie  eovenantee  ?  and,  Ii  the  oonrenant 
lo  laise  as  to  interfere  with  the  intrn  sts  of  tho 
public  r  It  is  argued  that  the  defendant  was  torty- 
Hix  years  of  age  when  In'  i  iitcivil  into  tliL'  covenant,  u 
twenty-five  years'  restriction  would  proljably  continue 
during  his  luetime,  and  it  was  suggested  that  it  was 
]io  limit  at  all,  but  was  merely  OBiosive.  I  do  not 
agree  with  fheae  sugprestiona.  It  will  be  rem«m- 
bered  that  if  tho  phiiiif  itfs  and  their  successors  eeaae 
to  trade,  tho  n  ?,tt:iiiil  comes  to  un  end.  The 
£287,500  which  tht-  jihiintiffs  p.iid  to  tho  defendant 
for  the  business  must  obviously  take  many  years 
before  it  can  be  recouped  hf  tnnng;  and  Vll^  am  I 
to  hold  that  tmntgr-five  yuan  is  mora  than  a  fair 
iwoteotion  to  (liepuuntifBi  ?  No  facts  have  been  given 
in  evidence  from  which  I  can  draw  such  an  inf<'r(>nce. 
Indeed,  what  facts  liave  boen  proved  tend  in  an  oppo- 
site direction.  In  considoring  this,  it  does  nut  seem 
to  me  that  the  age  of  the  ooveoantor  is  the  matter  to 
be  ooiuMered,  Imt  wliat  b  th*  hix  proteotion  of  the 
covenantee ;  and  I  may  say  that  my  own  opinion  is 
that  if  the  limit  had  been  the  ooventator'a  life  in  the 
special  circumstjinoea  of  tiie  «aae  it  would  not  ham 
been  unrejisonablo. 

Now.  as  to  tho  limit  of  qwoe. 

The  plainttffii'  badnMB  is  world-wide;  there  ig 
hardly  a  plaoe  of  noto  in  any  quarter  of  the  globe 
into  which  they  do  not  carry  on  hnsiticss,  and,  conse- 
tjuently,  from  which  cnrniietitiun  may  notarise.  How 
can  it  be  truly  said  that  a  restraint  which  is  but  co- 
extensive with  the  area  traded  over  by  tho  plaintiffs 
is  unreasonable,  and  affords  more  than  a  fair  protoc- 
tioa  to  their  intereite  i*  In  mj  judgment  the  limit  of 

r 9  In  an  theae  oaaes  most  necessarily  vary  with 
Sfver-changing  circumstinccs  attending  the  de- 
velopment of  trade  and  tho  varying  ^■i^cuInstance8  of 
the  particular  trader  ;  and.  bearing  in  mind  what  the 
plaintiffs'  trade  is,  the  limit,  though  co-cxtcnsive 
irilh  the  world,  is  not,  in  my  opinion,  unreasonable. 
In  my  opinion  the  limits  of  time  and  space  in  this 
particular  case  are  no  more  than  to  afford  a  ifair 
protection  to  the  jilaintiffs. 
Now,  as  to  public  pohcy. 

Of  the  many  reasons  given  by  Lord  Macclesfield 
in  Mitehel  t.  Jteynoldt  as  to  why  a  oovenant  in 
Mstraint  of  trade  was  void  as  being  against  pabUe 

policT,  at  the  present  time  by  far  tho  most  cogent,  if 
notuie  only  ones,  still  extant  are — (1)  that  a  man 
may  not  be  prevented  from  working  at  bis  trade  and 
thus  become  destitute  ;  and  (2)  that  tho  State  has  an 
interest  m  tiie  producing  power  of  its  members. 
Where  a  man  u  left  not  only  with  such  an  area 
wheititt  to  trade  and  to  oontinne  to  earn  his  living, 
but  is  also  placed  in  pcssossion  of  botwenn  £200,000 
and  £300,000,  as  tho  defendant  in  this  case  is,  and 
the  public  are  not  (leprive<l  of  tho  tra<le  theretofore 
earned  on  by  the  covenantor,  I  cannot  myself  see 
bow,  as  a  matter  of  fact,  either  of  the  above- 
mentioned  pnblio  polioies  are  trenched  npoo,  and  I 
think  they  are  not.  I  entirely  agree  with  What  was 
said  by  Sir  0«om  JeiHlin  The  Printinri  ami  Nuvuri- 
atl  RrijiKtering  Cfc.  v.  Samjmn,  2;i  W.  R.  1<;.{,  L.  K, 
19  E^^.  I'ij,  that  there  is,  at  any  rate,  another  public 
policy  which  ho  called  "paramount" — ^vis.,  that 
"men  of  full  age  and  competent  nndersfawidhtg' 
should  have  the  utmost  liberty  of  contracting,  and 
that  their  contracts,  when  entered  into  freely  and 


.  NoitDENFEI-T. — I-V  RE  .SrrART.         Cx.  OK  APPE-U^. 


voluntarily,  should  be  held  sacred  and  should  be 
enforced  by  courts  of  justice."  How  are  the  in- 
terests of  the  public  interfered  with!"  They  have 
a  company  producing  in  England  what  the  defend- 
ant otherwi^se  might  have  produced,  and  probably 
as  (>Siciently  as  the  defendant  would  have  done, 
and  they  have  also  a  man  (the  defendant)  equipped 
with  a  very  large  sum  of  money  wherewith  to  oanj 
on  the  numeroos  trades  which  are  left  in  Us  unoon- 
trolled  possession.  In  my  judgment  tho  interests  of 
the  public  are  certainly  not  interfered  with,  at  least 
to  their  detriment,  aul  tin*  j>oint  of  y)ublii'  policy 
does  not  avail  the  defendant.  For  these  rcfisons  I 
am  of  opinion  that  the  oovenant  should  be  enforced, 
that  the  appeal  most  be  allowed,  and  the  relief  as 
framed  by  jQndlflj,  L.J.,  gnated. 

Appeal  aSowed. 

.Solicitors  for  the  appeOmlt,  ITttioH,  Briilkiw,  d 

SoUeitors  for  the  respondent,  Jfiiiuw  S  Lomgdm, 

Note. — It  being  stated  that  the  defendant  desirad 
to  appeal  to  the  House  of  Lords,  the  court  said  that 
the  operation  of  the  injunction  would  be  suspended 
for  two  months,  the  defendant  giving  an  undertaking 
to  be  aDswenUe  in  damage*  to  the  pldntiffi.  Them 
would  be  liberty  to  vpsHj  to  iiie  ootnrt. 


From  Q.  B.  Div.  ) 
fLovdSeher,  and  I  Jane  28. 

BowcB  and  Kay,  L. JJ.) ) 

In  re  SXUAUT. 
£x  jMirte  CATncAiiT.  (a.) 

Solicitor — Co$U^AgntmtaU — *'  Fair  and  reatmuthk*' — 
Attorno/s  ami  Solicitor*  Adf  1870  (S3  <ft  M  FmI.  c. 

28),  M.  -k,  8,  9. 

An  affreemeni  a*  to  the  remuneration  of  a  oiiieitor,  to 

Ik  *^/air  ami  rm^oiitiNi' "  i'-{(hin  the  lamiiiitij  o/  tlte 
AHorit'ij*  and  StilicittJts  Act,  1870,  must  In;  "yiiir"  in 
the.  st'HM  of  having  been  fairly  obtained,  and  **  reoscMi'* 
able  "  in  the  aense  of  being  reasonable  in  itt  terms. 

A  solicitor,  who  wa»  reiaitud  Ijf  a  client  to  attend  on 
her  behalf  ttpon  the  taxati<m  ^  a  \M  </  «osli^  made  an 
agreement  in  writing  un<A  Att  dtnrf  under  which  tho 
client  irns  to  j"';/  him  five  per  cent,  on  all  cotts  taxed  ojf 
the  bill.  The  hill  if  costi  when  delii*ere<l  amounted  to 
about  £j,000,  and  about  £2,000  tmu  taxeil  vjf,  the 
greater  part  of  this  latter  turn  consitiing  of  refresher 
foes  paid  to  eomutel  which  were  Utrgdy  in  excess  of  Iks 
/ses  aUotoed  h/  the  ruks.  The  dient  having  aj^Ued, 
under  sect  I'm*  8  and  9  of  tho  Attorneifsand  Saidtors 
Art,  1.S70.  ^<  A'7ir  the  agreement  set  tmdo  asmatieiiig 

"fair  and  reasonable," 

Held,  ihed,  MS  the  agreement  uxu  ftdlu  ejrplaincd  fei 
the  dient,  and  its  effed  was  understood  by  her  b^ore  she 
entered  into  it,  it  could  not  he  said  to  ee  unfair;  hut 

that,  as  ih«  remttni  rati'iu  which  the  Bolicit^/r  irnnVl 
receive  under  the  a'/rtDiu  nt  icas  largely  in  excess  of  that 
\  which  he  u'ovld  rrctive  fur  thf  irnrk  done  apart  from  the 
agreement,  the  terms  thereof  were  not  reasonable,  and  the 
agreement  must  he  set  asids. 

Appeal  from  an  order  of  the  (Jnocn's  Bench  Divi- 
sion aflirming  an  onlor  of  the  judge  at  cliauibers 
setting  aside  an  agreement  between  a  solicitor  and 
his  client.  Mis.  Cathcart,  leapeoting  the  amoant  of 
payment  for  bis  aervicee. 
Certain  eoste  baviog  been  ineoimd  ia  pwwwwdinge 

(o.)  Beported  by  W.  7.  Bum,  Eeq.,  BinieftBr»at- 
Law. 
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Oouxr  OF  Appeal. 


in  Imtaef  iostitated  I17  Mr.  Catlioart  mgahut  bit  wife, 

by  which  he  sought  to  have  her  doclarod  of  unsound 
mind,  and  in  which  he  failod,  an  order  was  nmdo  that 
two-thirds  of  the  hushiind'n  taxed  costs  shiu'd  he 
paid  out  of  certain  Consuls  belongiDg  to  Mrs.  Oath- 
CUt,  BcAwetbelwlI  of  co^ts  wus  dehveroil  Mrs.  Cath- 
cait  raqnind  her  Mdioitcr,  B.  Stuart,  to  moke  the 
followio^  written  agreement  :—**  dlAoiirf  t.  €bfA- 
ffir/.— Dear  Sir,  I  apiTO  to  pay  you  5  per  cent,  on 
all  posts  taxed  oft  Messrs.  Crawloy  &  Arnold's  bill  in 
the  above  action.— Makv  CATiirvRT.  I  ngroo  to  the 
above.— R.  A.  Stuakt."  The  bill  of  costs  when 
delivered  amounted  to  about  £.>,()0U,  and  upon  taxa- 
tira  £1,980  waa  taxed  o£  Of  thia  mm  £1,323  waa 
lased  off  in  mpect  of  rafresher  feei  paid  to  ootuud 
as  brinp  in  rxcp^s  <  f  tho  ni.'ixirauni  refresher  foes 
allowtni  by  the  rules.  The  taxing  master,  upon  the 
application  of  the  solicitor  under  section  4  of  the 
Attomeya  and  Solicitors  Act,  IHTO,  examined  aud 
allowed  the  agreement.  Mrs.  Cathcart  then  took  out 
a  tommons  at  cbamberB  to  have  the  agreement  sot 
aside  under  sections  8  and  9  of  tho  Act  as  not  being 
fair  and  reasonable.  Tho  taxing  muster  informed 
the  learned  judge  that  twenty  guineas  would  be  the 
ordinary  remuneration  for  the  work  done  apart  from 
any  agreement.  The  judge  aet  aside  the  agreement, 
and  the  Divisional  Ooart  affirmed  the  order. 
The  solicitor  apjjealed. 

Wiu'/i,  QJ'.,  and  SUplien  Lyadi,  for  theaoUoitor. 

lii'jhtin,  Q.C-,  and  Chter,  eontrd. 

Lord  Esueb,  M.IL— This  is  an  application  by 
lbs.  Catheart,  a  dient  of  Mr.  Stuart,  to  have  an 
agreement  as  to  the  solicitor's  remuneration  set 
aside,  with  tho  result  that  the  solicitor's  costs 
would  b<-  left  to  lie  taxed  in  the  ordinary  way. 
Tho  application  was  by  summons  at  chambers. 
Whether  it  ought  to  havte  been  made  by  motion 
in  the  Dtviiiooal  Court  ia  now  hnuatenal,  became 
the  case  has  been  before  the  Divisional  Conrt,  and 
ni.-iy  bo  tretitfd  :is  if  it  had  Ik'i  ii  iu:ide  by  motion  in 
Court.  'Hie  client  is  u  huly.  iiinl  tlie  .H^'reoiuent  wus 
that  the  sulicitor  sliinild  .lut  tor  In  r  u[m^ii  tlii'  taxation 
of  her  hu>l>iind's  bill  of  coet^,  an<l  should  bo  paid  5 
per  cent,  upon  so  much  of  the  bill  oi  eosts  as  was 
sbnck  off  upon  tasatioo.  It  haa  been  tnggested  that 
the  agreement  is  void  as  against  pnblio  policy,  upon 
fliS  ground  tl.eif  if  amounted  to  chtvnii)erty.  It  may 
be  so  :  I  uiu  nut  jm  ji.ired  to  say  that  it  is  not.  It 
may  also  bo  void  uj»on  tln'  fjrotind  that  the  solicitor, 
in  dealing  with  a  female  client,  did  not  explain  to 
her  its  foil  efliBOt.  If  the  agreement  is  void  on  either 
of  these  nronnda  it  ia  void  at  common  law,  apart 
altogether Trom  the  statute. 

It  is  thi  n  said  that,  if  the  agreement  i.s  not  void 
upon  either  of  tlioso  grounds,  the  court  will  set  it 
aside  undi  r  sections  s  and  9  of  the  Attonijys  and 
Solicitors  Act,  1H70,  as  not  being  fair  aud  reason- 
alife.  Assuming  tliafe  this  agteamtnt  ia  not  void  on 
either  of  those  two  grounds,  can  we  set  it  aside 
under  sections  8  and  0  ?  Can  we  say  that  tho  agrec- 
lufnt  is  not  "  fair?  "  We  must  take  it  that  the  client 
had  it  fully  explained  to  her  aud  fully  understood  its 
effect  and  deliberately  entered  into  it  with  her  eye« 
open.  Under  those  drcumstances  no  one  can  say 
that  it  is  unfair  in  the  sense  of  having  been  unfairly 
obtsined.  Tho  agreement  must  also  be  "reason- 
aWe,"  We  cannot  introduce  the  element  of  fairness 
with  tbi'  iiicaiiing  of  reasonableness.  Who  is  to 
judge  of  its  reasouableneas  ?  The  Aot  makes  more 
•tingent  the  power  of  the  oooita  over  solicitors,  and 
tfeemaaaing  of  the  aeotioD  Mana  to  me  to  be  that, 
whsQthe  agteament  ia  ehallenged,  fbe  coot  imiak  be 
aaliM,  not  neidy  that  Hw  agiMMMat  fi  Irfr  ia  tlM 


I  ha!<ra  pointed  out,  bnt  also  tint  it  is  reason- 
able in  its  terms.  If  the  terms  are  such  that  the 
agreement  is  unn>asonablc  in  respect  of  the  anujunt 
of  remuneration  for  the  work  done,  though  the 
solicitor  ha'<  fully  explained  it  to  the  client,  and  the 
client  has  voluntarily  agreed  to  it,  the  court,  knowing 
the  flhws  of  work  better  thaa  the  olient,  will  aay  that 
it  is  not  WMBonaMe  in  its  terms. 

In  the  present  ca.se  the  master  has  stated  that 
twenty  guineas  would  bo  tho  ordinarj-  remuneration 
for  tho  work  done,  and  it  is  therefore  impossible  to 
say  that  the  agreement  under  which  the  solioitor  will 
rawive  a  sum  amounting  to  n<  irly  £100,  thoogh  the 
aneenMut  may  have  bean  almoet  forced  i^on  flie 
solicitor,  is  reasonable. 

l^pon  these  gnNuida  I  thiali  that  tiiia  appeal  most 
be  dismissed. 

Bown  and  Kat,  L.I7.,  oononned. 

Appeal  dkmi$$id. 

Solietton,  S.  A.  Skurl;  A,  E,  Fadon, 


Jane  19. 


From  Q.  B.  Div.  ) 
(Lord  Esher,  M.R.,  and  > 
Bowen  and  Kay,  L.J  J.)  ) 

BEO.  v.  JuSTIOBS  OV  OXfOKDSHIRE.  (<t.) 

Jtttt{ee$ — Appeal  to  qtutrttr  sesfAms — Ifatiee  of  apptal — 
Service  upon  solicitor  wJio  had  oppiarn!  for  respondent 
at  petty  tftsions — Summary  JurisdicUua  Jet,  1879 
(48<ft4S  Ficl.  &  49),  f.  81. 

T^e  tmpeBantf  against  whcm  a  hastardy  order  had 
If  en  made  at  petttf  sessiom,  nerved  nittice  of  appeal  to 
ijuarttr  ^'?s^<.;^^  iij»>n  On-  suUi-idir  who  had  been  retained 
to  apjttiir  fvT  tfir  Trni>r>n<lent  at  petty  sessions,  and  the 
solicitor  accepted  strvire  on  her  behalf.  The  qtnrter 
teuioM  d«eiiiMd  to  hear  the  appeal,  vpon  ihe  gnmnd 
that  the  nrviee  o/  ihe  neliee  of  appetH  teas  Bmf. 

Ildil.  nfl'nnini]  the  dtrision  of  the  Queen's  Bench 
Division,  tlmt  thr  miliritor  ujion  tchom  the  noticr  of 
appeal  xcas  serrrd  hud  naf  d  <<>  br  the  ri^jnf)idiiil's 
eolieitor  when  the  proceedings  at  petty  sessions  luid  deter ' 
mined,  and  Ptat  tit  service  was  Sod. 

Appeal  from  an  order  of  the  Queen's  Bench  Divi- 
sion (Mathew  aud  Wright,  JJ.)  diaclmr^g  a  rule 
Nt«i  for  a  mindamus  to  the  Oxfordshire  Quarter 
Sessions  to  hmur  and  determine  an  appeal  afpainat  m 
bastardy  order. 

On  >farch  9  an  order  was  made  at  potty  sessions 
adjudging  that  tho  apjitllant  wjia  tho  putative  father 
of  a  basUrd  child  of  tho  respondent,  and  directing 
him  to  pay  to  the  respondent  3s.  a  week  for  the 
maintenance  of  the  cbila.  The  rcsj>ondent  had  re- 
tained a  sdioitor  to  aspear  for  her  at  the  hearixig  for 
the  purpose  of  obtaiimiff  Hie  order. 

On  March  IG,  being  the  last  day  for  appealing,  tho 
solicitor  for  the  apjiollant  called  upon  the  solicitor 
who  had  appeared  for  the  respondent  at  petty  si  s- 
sions,  and  served  him  with  notice  of  appeal  against 
the  order,  aaod  fha  aoliaitor  aooented  aervioe  on  behalf 
of  the  iitjpoodent;  and  upon  ae  game  daj  the  latter 
wrote  to  tbe  respondent  a  letter  whioh  see  received 
next  morning,  stjjting  that  ho  had  accepted  service 
of  tho  notice  of  appeal,  and  asking  whether  he  should 
instruct  counsel  to  appear  for  her  at  quarter  sessions. 
After  somo  correspondence  the  respondent  wrote  to 
the  effect  that  she  did  not  intend  to  retain  him  upon 
the  appeal,  and  she  employed  another  solicitor. 
When  the  appeal  came  on  at  quarter  sessions,  nbjeo- 

(a.)  lieported  by  W.  F.  BAiiUY,  Esq.,  Barristcr-at- 

Law. 
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Or.  OK  ArrBAi«    Jones  r.  Coxway  and  Colwtw  Bav  Jodtt  Water  Supply  Boakd.    Ct.  of  Atpbai;. 


tion  was  taken  on  behalf  of  tlie  ngpondtnt  that  the 
aotioe  of  appMl  had  not  been  ^mgatfy  Mned*  m  the 
penon  vpon  ivlioni  it  wm  mrsd  wbi  not  her  lolioitor 
at  the  time. 

The  quarter  sessions  held  tliat  the  service  wiis  bad, 
and  that  tho  rospondent  had  not  ratifiod  the  act 
of  the  solicitor  in  accepting  service  on  bor  behalf, 
and  aocordingly  refused  to  bear  the  appeal  upon  the 
merits.  The  Queen's  Boich  Division  having  dis- 
duug^     '^"l®  ^  mandamua,  the  appellant 

affMalad  to  the  Cknirt  of  Appeal. 

Macl<ir..>.-n.  for  tho  fippi  llant.  Tt  is  siibinitted  that 
personal  service  is  not  necessary :  Ex  t>artr  I'ltrtingtll, 
40  W.  K.  102,  [1892]  I  a  B.  15;  and  thi  roforo  ser- 
noe  iqMo  the  retpondent's  solidtor  would  bo  good 
wHce.  Ite  aoUdtor  who  appears  for  the  party  at 
petty  sessions  remains  that  party's  solicitor  for  tho 
porposo  of  being  served  with  notice  of  appeal  until 
tho  time  for  ni>]>r  iliiif^  has  expired,  unless  tl)e  solici- 
tor's authority  hiis  been  previously  determined,  and 
the  determination  made  known  to  the  opposite  party. 
1^  letened  to  Sj/ni  Carruiherg,  6  W.  B.  68a ; 
T^mfwK  ▼.  Chwrehwardtm  of  Uxbritlge,  10  W.  B.  SI9 ; 
De  la  Pole  v.  Dick,  33  W.  R.  ,'.s.>,  29  Ch.  D.  3.31  ; 
AnderMm  V,  Wa(»o)i,  3  C.  &  P.  211.1  Ho  also  con- 
tended that  tho  act  of  tho  solicitor  in  aocepfiug  ser- 
vice of  the  notice  of  appeal  on  her  behalf  had  under 
Am  fljfwwftaiwifiB  ben  ratilled  ber* 

J".  FUiffmM,  lor  tiie  leepondflnt,  was  not  caOed 

upon. 

Lord  EsuER,  M.B. — The  question  in  this  case  is 
wbalber  the  notiee  o(  wpeal  was  given  to  the  respond- 
enii  It  is  the  oaae  of »  oiil  who  had  obtained  an 
order  at  petty  seMtona  Oat  the  appellatit  thoold  pay 

for  a  fixo<l  time  a  certain  sum  per  week  for  the 
maintenance  of  her  child.  A  solicitor  was  instnicted 
by  her  to  get  the  order,  and  he  appeared  for  her  at 
the  hearing.  He  obtained  the  order,  and  there  was 
an  end  of  the  matter.  The  appellant,  however, 
daiired  to  appeal  to  quarter  Besdons,  and  he  wm 
bound  to  serve  notice  of  appeal.  The  argument  is 
that  personal  service  is  not  iii  (  <  ss.iry,  th.it  servicr  on 
the  respondent's  solicitor  is  good  Ht-rvico,  luid  that 
the  solicitor  upon  whom  this  notice  of  appeal  was 
eerred  was  at  the  time  her  solicitor.  It  is  snfiBoient 
fai  iMlt  oaae  to  consider  only  the  last  step  in  the  above 
ar^^ument,  namely,  whether  the  solicitor  upon  whom 
this  notice  was  served  was  at  the  time  the  respondent's 
solicitor.  We  may,  for  the  purposes  of  this  case  only, 
assume  the  other  steps  in  the  argument.  The 
appellant  gave  the  notioB  of  appeal  to  the  gentleman 
•woo  had  a^ed  as  the  re^tond^it's  solicitor  at  the  petty 
sesrioPB.  and  it  was  argued  that  be  was  her  solicitor 

still.  What  made  him  her  solicitor  still  ?  No  statute 
says  that  he  is  to  remain  her  solit  itor.  Does  the 
common  law  say  so  ':  With  rcpiinl  to  actions  which 
TOOceed  to  judgment  and  execution,  and,  m  De  la 
Als  ▼.  Dick  shows,  in  chancery  actions  when  tiie 
deonebas  to  be  worked  out  in  ohambers,  tbeeooMBon 
]»w,  fliat  is,  the  unwritten  law  applieaUe  boib  to 
OOmmon  law  courts  and  to  chancery  courts,  said  that 
•0  long  as  anything  renminiKl  to  he  done  in  the 
litij^ation  to  obtain  the  fruits  of  the  judgment  the 
sobdtor  for  the  party  remained  his  solicitor  so  far  as 
regards  the  opposite  party  unless  his  authority  was 
determined,  and  such  determination  made  known  to 
the  opposite  side.  Therefore,  Ijetween  judgment  and 
execution  which  would  give  the  fruits  of  the  judg- 
ment, the  sobcitor  for  the  defendant  would  remain 
bis  solicitor  so  far  as  regards  the  op]»osite  ]>arty. 
But  the  wopwat,  hr  execation,  the  fruits  of  the 
judgment  were  obtuaed,  he  would  oease  to  be  the 
pg|f^f|gfg^^  2KiE»  did  not  intend  to  laj 


down  any  new  law,  but  the  court  stated  the  rule, 
after  eianining  the  antboi  ities,  in  oleaier  turins  than 
it  bad  been  stated  before.   Bnt  tiie  eooit  expresslj 

declined  to  say  whether  the  solii.-itx)r  of  a  party 
continued  to  represent  liim  as  long  as  the  right  of 
apix  ul  existed.  It  was,  however,  sugpesttni  by  the 
judges  that  it  would  be  very  inconvenient  if  the 
authority  did  cot  eolitiane  as  long  as  there  is  a  right 
of  appeal,  and  oonseqaently  rule  S  of  order  7  was 
made  to  cany  out  the  suggestion  of  the  judges. 
That  rule,  liowever.  only  applies  to  pnx^xslings  IB  the 
High  Court,  and  does  not  apnly  to  this  case. 

In  the  itresent  case  tho  solicitor  was  employed  to 
get  an  oraor  at  petty  sessions,  and  when  he  had  got  that 
order  nothing  more  remainad  to  be  done  in  t&t  liti- 
gation. It  cannot  be  said  that  the  doctrine  of  the 
continuauLc  of  the  solicitor's  authority  until  the  fruits 
of  the  litigation  are  iibtaine^l  applies,  because  then  the 
soUdtor  might  continue  to  represent  her  <iuring  the 
whole  time  that  the  weekly  Moia  are  payable.  Th 
fore,  the  aoliaitor  here  wae  not  tiwnapondeni'a  solici- 
tor at  the  time  flwnotioe  of  appeal  vac  served  upon 
him,  and  thorrfore  the  service  was  bad.  Xor  under 
the  dronmstances  did  she  ratify  the  act  of  tlie  H<jlidt<>r 
in  accepting  service  on  her  Iwhalf.  Therefore,  no 
notice  of  appeal  was  given  to  the  respondent  at  all, 
and  the  quarter  Marions  were  lif^t  in  rahiring  to  hear 
the  appeal. 

BowKX  and  Kay,  L.JJ., 


Ap}>fal  iU»miisnl. 

Solidtor  for  the  appellant,  T.  A.  Jotie»,  for  tUockt»n 
A  Bo»t  Benbuy. 

Solicitors  for  tho  resjiondont,  Ctodijftt  A  DwoempoHt 
for  Davenport  iZote,  Oxford. 


AprU  14,  20;  Maj  16. 


From  Chan.  Div.  ' 

(Idndloy,  Bowen,  and  I 

EaVjLJJ.)  I 

[and  Cliaa.  Div.]  > 

JOOXS  V.  OOJfWAY  AND  Col.WYN  BAY  JOIIT 

Supply  Boaud.  («.) 

Local  fjorernment — WaUr  lupply — Entry  on  land  wUk' 
out  <li-<frr  (  —  .\'"l,'rf  rti/iiirfd — Cinwiit  of'  adjotnimf 
autitorilu—2'uUic  Health  Act,  Wo  ^  39  iVei.  c. 
55),  M.  16,  33,  54,  26S. 

A  joint  Uxird  dnhj  comtituted  as  a  local  authority 
within  the  I'uldic  Ilvalth  Art  for  the  purpote  of  tuppl^- 
ing  their  united  di$trict  with  tvaier  gaue  notice  under  th* 
PuUic  Health  Act,  «.  16,  to  a  kauhnimer  whose  lands  law 
without  their  district  of  thnir  tfitmtuMi  to  enter  hit  lanat 
tu  la<i  vaf'r  iiuu'm  :  hut  they  did  nut  comj'hj  with  the 
rc<juirttiuHt«  of  tcclion  32  ua  to  yiviiiy  notice  if  the  in- 
tended toork  by  advrrtitement,  and  terviny  a  co/^y  of  tuck 
notice  on  the  owners  and  occupiers  of  the  land  on  which 
the  toork  too*  to  be  made,  Tfte  defendant  board  had, 
however,  obtainetl  Irxtve  under  section  285  from  the  ad- 
juining  local  authority,  in  whose  district  the  snid  lands 
were  tituate,  to  lay  the  mains.  Th<  Ji^mrd  hitd  n<4  yrt 
actually  tujiplird  any  u'<iter.  On  mot  ion  t^j  rvitram  the 
board  from  enter  iuy  the  nnid  lanth, 

Held,  by  North,  J.,  that  the  board  uwre  "a  fooa/ 
authority  supplying  waier  wilfti'n  thtir  iUHrkt**  within 
tlie  vuitninij  tf  the  Public  Health  Act,  s.  .")4 ;  and  that, 
therefore,  by  virtue  of  sectioiu  oi  and  l(i  read  togetheTt 
the  board  had  the  tarn  rigM$  and  datie$  vriUk  rupeU  to 


(a.)  Beporiod_by  M.  J.  Blaks  and  C.  F.  Duncaw, 
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the  laying  of  xmler  mofym  witbend  their  ditHet  at  (Acy 
kad  with  rvtptd  to  moagr. 

Hddp  igf  (A«Ooartof  .^ppi-.-il  {iiinrmin;/  Xorfh,  J.), 
thai,  aa  the  hoard  hatl  md  iji'  tu  the  )«/)'(.  i  n  i<nr'<l 
tertion  32,  thei/ jnnH  }»■  rmlntiiitij  frnm  mti  ninj  im 
the  plaiiitin's  hnidit,  and  that  (he  fad  of  the  leave  of  the 
adjoiHiity  IkuI  uuthoriti/  hariiig  («en  oliaiaed  uttder  9ec- 
1 285  did  not  di/ijieiise  u-iih  lAe  ficcinf%  1^ giving  CAc 
—  nptirtd  bg  Mdion  32. 


Motion. 

This  WHS  an  action  by  the  tcnjint  for  life  of  certain 
lands  situate  iit  Owyn  yr  Ardda,  iu  tho  county  of 
CaniarTOD,  for  an  injunction  reatraining  the  Conway 
and  Colwyn  Bay  Joint  Water  Sajtply  Board  from 
witwing  vpom  and  eatrying  water  mama  tbtongh  the 
Midlands. 

The  defendant  board  wore  t-onstituted  bj*  a  i)ro- 
visioiial  order  made  by  tlio  lti)nrd  of  Trade,  duly 
contirmed  by  an  Act  of  Piirlitment  whinh  received  Xlw 
royal  assent  on  the  otb  of  August,  18U1.  Their  joint 
dMriek  comprised ,  but  was  not  co-extensive  With,  Uie 
ariMB  Hnitary  districts  of  Conway,  Colwyn  Buy  and 
Colwyn,  and  the  rural  sanitary  district  nf  thf  Con- 
way Union.  Article  i;{  of  their  jjiMvisiinjal  order  st't 
out  that  the  purposes  for  wliich  the  joint  tliatrict  was 
formed  we  re  {«)  for  procuring  a  common  supply  of 
watar  for  the  oonstitueot  districts ;  (6)  for  tine  ocquisi- 
lioB  of  soett  landM,  waterworks,  easements,  fto.,  and 
the  execution  of  such  works,  Ac,  as  might  bo 
necessary  for  collecting:  and  convoying  water  for  distri- 
bution by  tho  constituent  antliorities.  Articlr  1 1  pro- 
vided that  ail  the  powers,  duties,  and  liabilities  of  the 
constituent  anthonties  in  connection  with  procuring  a 
oonnnoo  aiqpply  of  water  should  be  tmnsierzed  to  tho 
joint  board,  litiele  15  provided  tiiat  the  jtAnt  board 
-hould  have,  exercise,  perform,  and  be  subject  to  all 
the  itowers.  riglits,  duties,  cupmnties,  liabilities,  and 
bligations  of  a  local  or  urban  sanitanr  authority  in 
relation  to  water  supply  under  the  PabUo  Health 
Act,  1875,  or  any  Act  amending  that  Aet,  so  far  as 
tha  iKBM  veva  ^pplieable  for  tbe  pnrpoees  of  the 
orte,  and  that  the  pmvisions  of  the  Public  Health 
Act.  l"^!'*,  and  of  any  Act  amending  that  Act,  in 
relatiiin  to  water  or  works  belonging  to  a  local  or 
nrhan  sinitary  authority  should,  so  far  as  the  same 
were  applicable,  extend  and  apply  to  any  water  or 
wodn  Mlonging  to  the  joint  bowd.  The  private  Act 
of  1891  expressly  incorporate*!  section  285  of  tho 
Public  Health  Act,  ixT'i,  relating  to  the  execution  of 
works  in  adjoining  districts.  Tho  dt  frniJant  board 
had  not  yet  delivered  any  water.  The  works  of  tho 
defendant  board  were  not  completed,  and  the  const i- 
toent  authorities  were  still  supplying  water  sepaiately. 

The  pilaintifr  was  the  owner  of  land  situate  in  that 
part  of  the  rural  sanitary  district  of  the  Conway  Union 
which  was  outside  the  defendant  board's  joint  district. 
In  piirsuancr  of  th*' .schi'iiic  fi n-  fl.c  sn[i[.ly  of  water 
the  board  bad  given  notice  to  the  jilainiiff,  acting  on 
ttMir  aorveyor's  report,  of  their  intention  to  carry 
wafer  maina  through  his  lands  under  seotion  16  of 
the  Public  Health  Aet,  1875,  which  provides  that  any 
authority  may,  after  giving  reasonable  notice  in 
writing  to  the  owner  or  occupier,  carry  any  sower 
through  any  lands  within  their  district  if  on  the 
report  of  the  surveyor  it  appears  necessary,  and  may 
also  (ndtject  to  the  provisions  of  the  Act  relating  to 
sewage  worlu  without  loah  dietiiot)  exercise  any  of 
the  powers  given  by  this  section,  without  their  district 
for  the  purpose  of  outfall  or  distribution  of  sewage. 
Tli<;  defendant  lM>arti  had  als<i  obtained  the  ••onscnt  of 
tho  Conway  Hoard  of  Guardians,  the  local  sanitary 
authority  of  the  district  in  which  tho  plaintiffs  land 
was  fitoMe.  to  execute  the  work  under  section  285  of 
tha  Maae  Aet,  wbidt  piOTidei  that  any  ]o«l  antto 


may,  with  the  consent  of  the  local  authority  of  any  ad« 
joining  dietnot.  exeoate  in  each  adjoining  diitrict  any 
such  wmln  m  taey  may  execute  within  iSeir  own  dis- 
trict. But  the  defendant  board  had  not  given  tho 
notices  required  by  section  ;5'J,  which  pr<ivides  that  a 
local  authority  shall  three  months  at  least  Ix  foro  com- 
mencing tho  construction  or  extension  of  any  sewer 
without  their  district.  ||ive  notice  of  the  intended 
work  by  advertisement  in  a  local  newspaper,  and 
servo  sudi  notice  on  the  owners  and  occupiers  of  tho 
lands  on  which  the  work  is  to  be  made. 
Tho  j)laintitT  now  move<l  for  an  injunction. 

I'liruYll,  and  I'atdiUu,  for  the  j.laintitr.  — The 

defendant  board's  first  step  should  have  Xnn-n  under 
section  ol,  which  provides  that  u  lucul  authority  may 
construct  or  bin?  waterworla,  &c.  ;  they  have  not  yet 
supplied  any  water ;  they  aie^  therafofa,  not "  a  local 
authority  supplying  water"  within  section  54,  which 
provides  that  "  where  a  local  authority  supply  water 
within  their  district  they  shall  have  tho  same  powers, 
and  be  subji  ct  to  the  same  restrictions,  for  carrying 
water  mains  within  or  without  their  district  as  thoy 
have  and  are  subject  to  for  carrying  sewers  within  or 
without  their  district."  They  do  not,  th^fore, 
possess  the  powers.  <f-c.,  given  by  the  Act  to  local 
authorities  in  resjiecl  to  sewers  extended  by  section  .»4 
to  water  mains.  In  the  alternative,  if  they  are  within 
section  01  then  tliey  have  not  complied  with  section 
[They  cited  llill  v.  WalloKy  f^Kul  Hoard,  [1892] 
3  Ch.  117.]  They  also  argued  that  tho  defendants 
must  take  the  land  under  section  176,  which  incor- 
porates the  lAnds  Clauses  Consolidation  Acts  with 
the  Public  Health  Act 

Bgrn»,Q,Cu  ud  Aahtou  Crout  for  the  dalendant 
board.— Tre  are  a  local  authority  witiiin  eeotion  54. 

We  are  entitled  to  exe*  tite  the  work,  having  obtained 
the  consent  of  tho  adjoining  authority  under  section 
28o. 

They  cited  IliMlerick  v.  A»ton  Local  Board,  25  W.  B. 
403,  5  Ch.  D.  328  ;  Leivis  v.  n'e4ton'tttper'Mare  Loeti 

Bvnrd,  :!7  W.  R.  121.  10  Ch.  D.  55. 

Farwtll,  QJ'.,  replied. 

April  20. — XoiiTH,  J. — The  question  that  arise  s  in 
this  case  is  as  to  the  jjowers  of  the  defendant  board 
under  the  powers  conferred  on  them  by  the  Public 
l^ialth  Act,  which  comes  within  their  sphere  by 
virtue  of  their  provisional  order  duly  oonfirmed  by 
Act  of  Parliament.  [^His  lordship  then  said  that, 
while  the  earlier  provisions  of  the  Public  Health  Act 
to  the  end  of  Part  VII.  dealt  with  local  authorities 
acting  for  and  within  their  own  districts  and  having 
for  certain  limited  pttr|>oaes  only  powers  outside,  Part 
Tin.  applied  the  provisions  of  the  Act  to  cases  not 
conSnea  to  their  particular  district.  His  lordship  then 
reviewed  sections  279  to  2st5,  dealing  with  the  union 
of  (listriets.  ami  said  that  the  joint  board  had,  by 
virtue  of  article  1.5  of  their  provisional  order,  been 
created  a  local  authority  within  tho  definition  of  a 
local  antiiority  in  the  Public  Health  Act,  and  that 
tiierefore  the  285th  section  applied  to  the  joint  board, 

not  bec.iiiH"  they  were  a  jomt  board,  but  because 
they  were,  tliough  a  joint  bfiard,  made  a  local 
authority.  His  lordship  then  st.ated  the  fuels  aliovo 
set  out,  road  sections  o\  to  o\,  and  also  section  lt>, 
and  conUnned : — ]  To  apply  section  o-l  to  section  16 
it  runs  this  way :  "  Where  a  looal  authority  supply 
I  their  district  they  shall  have  the  laine 


water  within 

powers,  (Sc.,  for  carrying  water  mains  within  their 
district  OS  they  have,  Ac.,  for  carrying  sewers,  &c.*' 
— I  am  separatnig  the  sections  into  two--"  and  they 
shall  have  the  same  powers,  &c.,  for  carrying  water 
maini  wifluntt  their  district  as  they  have  for 
Without  their  diatriot."  Bo  ' 
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powers  they  have  as  to  seweis  within  their  district 
the  local  authority  supplying  water  imty  haV0  M  tO 
water  mains  witbia  their  ^tnct,  and  wliateTwpowm 
they  have  aa  to  Mwen  without  their  dittriot  Hio  looal 

authority  Btijjplying  water  maj  have  as  to  water 
mains  witiiout  their  district. 

It  was  suggesU'fl  tlicre  was  a  difficulty  about  apply- 
ing the  latter  portion  of  section  Iti,  relating  to  sewers, 
to  section  34,  relating  to  water  mafais;  bot  I  do  not 
see  any  difficulty  ahout  it.  Undor  section  1  (1  a  local 
authority  making  sowers  may  entor  any  lands,  ou 
notice,  within  thi  ir  listric  t,  and  may  also  go  without 
tboir  district,  but  the  sowers  without  thoir  district  are 
to  be  only  for  tho  purposes  of  outisll  or  distribntioD 
of  sewage.  Section  54  says  that  whatever  powers 
they  have  of  carrying  sewers  without  their  district, 
tlic  same  powers  are  given  to  carry  water  mains  with- 
out their  district.  It  is  quite  true  tho  authority 
could  not  carry  sewers  without  their  district  except 
with  reference  to  outfall,  fto.,  but  that  has  nothii^ 
to  do  with  section  54.  Section  16  limits  the  powers 
of  earrying  sewers  outside  a  district,  but  it  does  not 
limit  section  t>4,  which  says  that  whatever  powers 
there  are  in  nropcr  cases  for  carrying  sewers  without 
a  district  unaer  section  16,  the  same  powers  there  are 
of  carrying  water  mains  without  a  dbtriet.  There- 
fore, under  section  54,  there  is  power  given  to  carry 
water  mains  without  a  district  in  exai^tly  the  mmo 
way  as,  to  a  limited  extent,  or  for  a  limited  purpose 
I  should  say,  powers  are  gireu  to  carry  sowers  without 
a  district  under  ieetiott  10. 

Then,  before  I  pass  from  section  54,  I  should 
make  this  comment  upon  an  argument  founded 
ui>on  it.  It  was  said  that  it  is  confined  to  a 
case  where  a  local  authority  supplies  water  within 
their  district.  It  is  said  that  in  the  present  aise 
these  is  no  local  authority  supplying  water  within 
the  wilted  diatriel  wifh  which  we  have  to  deal.  It  is 
said  therefore  hjjr  the  plaint iflT  that  section  o  i  does 
not  apply,  inasmneh  as  tho  joint  boanl  is  not  a 
local  authority  supplying  water  within  their  district 
— the  only  supply  m  whtib  may  be  called  the  joint 
district  being  the  separate  snpplies  of  the  separate 
constituent  bodies  in  their  separate  districts.  T  do 
not  agree  with  that  argument.  I  think  that 
section  54  does  apply  here.  I  think  the  phrase 
"where  a  local  authority  supply  water  within  their 
district,"  ftc.,  is  intended  only  to  be  confined  to  places 
where  there  is  a  local  authority  which  has  taken  uj)on 
itself  the  burden  of  carrying  out  the  sections  of  tho 
Act  relating  to  wjitor  supply,  which  are  not  compul- 
sory in  one  sense  at  all,  but  optional,  though  it  would 
be  tho  duty  of  a  local  authority  to  nnderteke  the 
sujpply  of  water  if  the  circumstances  of  the  case  re- 
qmreo  it.  I  read  the  words  "  whore  a  local  authority 
supply  water,"  &c.,  as  meaning  whero  a  local 
authority  is  not  merely  an  authority  which  is  already 
a  water-supplying  body,  but  where  it  is  a  local 
Mathoiity  supplying  water  within  the  distriot— that  is, 
exereitfng  the  jjowers  of  water  supiily  within  tiie  dis- 
trict. To  put  a  different  construction  u])on  it  would 
seem  to  me  to  lead  to  an  absurdity.  ^Ir.  Farjvell's 
argument  was  that  whenever  a  local  authority  pro- 
ooeded  to  8um>ly  water  their  first  step,  at  any  rate,  must 
be  taken  under  section  61,  and  that  they  mnst  adopt 
one  of  the  proceedings  of  i-ither  constructing  works  of 
their  own  or  hiring  waterworks  or  contracting  witli 
souie  person  or  corj)oration  for  a  sufijily  of  water,  and 
that  it  is  only  after  they  havct  come  into  existence  for 
that  i>arpoae,  and  are,  therefore,  acting  under  that 
provision,  that  they  can  then  invoke  the  provisions  of 
section  .54  ;  that  they  are  entitled  in  the  tii-st  instance 
to  proceed  undor  section  51,  and  it  is  only  when  they 
are  established  that  they  can  got  the  asaistanoe  of 
•eetion  M.  Thili  in  my  opinioa,  ii  not  tibe  womor 


ing  of  it.  It  seems  to  me  that  it  wtytM  he 
veiy  absurd  to  say  that  they  must  iu  the  first  pine*, 
to  some  poaaiUyTery  linut(4  extent  indeed,  si^plj 
water,  and  as  soon  as  they  have  taken  some  em  stop 

to  supply  water  to  a  sintjlo  house  within  their  dis- 
trict, they  then  come  within  section  54.  Take  tlx 
case  of  sewers,  suppose  a  body  is  sewering  a  diitnct, 
I  see  nothing  in  seotivn  16  to  say  that  they  maj  not 
enter  upon  lands  within  their  distriot  before  thoy  have 
drained  a  single  house,  while  they  are  making  thtir 
sewers  which,  when  completed,  will  have  the  (fleet  of 
draining  tho  district.  So  here  if  seems  to  lao  sbsurd 
to  require  them  first  to  do  something,  liowever  small, 
to  supply  water  before  they  can  obtain  the  assistanu 
of  section  54.  In  my  opinion,  therefore,  a  1k»I 
authority  supplying  water  within  their  district  mtsni 
a  local  authority  taking  the  stops  conteniplat<d  by 
this  Act  for  supplying  wat«r  within  their  district,  u, 
to  use  tho  words  of  the  Act,  exercising  the  powers 
given  them  by  the  Act  in  relation  to  a  sniji^  d 
water.  In  my  opinion  the  defendattts  are  fntUs 

section  54. 

Then  they  gave  notice  under  section  1<),  and  if  tbf 
defendants'  work  hod  been  entirely  within  thoir  i" 
triot  they  had  then  doa»  everything  necessary  to  entitle 
them  to  take  tiie  steps  they  have  taken ;  that  i>, 
there  has  been  a  proper  report  and  reasonable  notiw 
given.  Then  the  question  is  as  to  whether  tbey 
can  go  without  their  district,  and  that  depicis  kii 
tho  latter  part  of  section  Iti,  by  which  they  msy,  lub- 
jeot  to  the  provisions  of  tho  Act  relating  to  sever 
work  without  their  district,  exercise  any  of  tti  i 

Sowers  given  by  the  section  without  their  &MA 
it)w,  the  provisions  of  the  Act  relating  to  sevif? 
works  without  a  district  are  found  in  sections 
34,  and  they  provide :  [His  lordshij)  then  read  sectiiLs 
32  and  33  and  continued.]  Therefore,  if  a  sew«r  is  xc 
be  made  without  a  district  it  is  to  be  made  sobjeet  to 
the  provisions  of  these  sections.    If  a  water  isain  is 
to  be  made  without  a  district  under  section  51,  tb« 
it  must  be  mads  anbject  to  the  provisions  of  the  Art 
relating  to  sewage*  woiks  without  the  districtr-tlut  i» 
to  say,  the  same  proceedings  mnst  be  taken  vain 
sections  '.V2  to  :J4  as  would  hawD  be<'u  taken  if  it  wm* 
sewer  instead  of  a  water-main.    Now,  it  is  ooneeddl 
that  no  steps  of  that  sort  have  been  tuken.  XoEi'tif 
has  been  given  under  section  32,  and  nobody  h«  hii 
an  opportunity  of  making  any  objections.  That  seati 
til  me  a  very  formidable  difficulty  in  the  wayoftk*: 
defendants.    1  lif  only  question  is  whether  tbey 
got  out  of  it  by  reference  to  section  ^^''^ 
jjrovides  :  [His  loi-dship  then  read  section  •.'^.jsndoic- 
tinucd : — ]  The  argument  now  is,  that  as  they  hsye  f  >t 
the  leave  of  the  authority  of  the  odjoining  diatrirt- 
which  the  plaintiff's  land  is  situate,  they  may  riec!:!' 
and  do  in  that  district  everything  that  thoy  migbl* 
within  their  own   district,  and  that  by  virtuf  « 
■ectiom  265,  the  adjoining  district  is  for  this  parp  »^ 
made  port  of  their  own  district,  and  therefon 
may  make  a  water  main  through  it  as  a  tej^ 
might  have  Ijeen  made  through  it  under  the  v< 
part  of  section  10,  without  the  second  part  of  | 
KJ  having  any  application.    In  my  opinion  thai  > 
not  the  meaning  of  section  285.    I  tbiok  th»t 
seetiou  265  is  to  enable  the  local  authority  aetof 
under  it  to  do  certain  things  as  within  their 
which  lint  for  that  soctiou  would  have  beenoahii* 
their  powers.     Thoy  csm  do  certain  things  in  3:  , 
adjoining  district  without  the  imputation  of    r'-"  j 
HHrd  riVf  .s-  if  they  have  got  the  consent  of  it*  :  1 
board.    Hut  iu  my  opinion  that  has  not  tbe  etotf  «  | 
making  the  adjoining  district  or  that  portfen  «■  : 
tboir  .  iwn  distt  i.  't  foi  all  tlio  purpos.-s  of  sootiin  I* 
Or  in  other  words  it  does  not  dispense  with  lb?  n«oa^ 
lity  of,  M  between  thMudm  aad  fto  owBMB  Of 
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Ittid  or  other  persons,  obstTving-  tlm  reciuirttnents 
which  have  to  be  ob«erve<l  with  respect  to  sowers 
which  ore  made  outride  the  diatiiot  of  the  boud 
making  them.  To  read  aedton  285  m  I  am  adnd  to 
do  would  amount  to  this,  that  I  should  have  to  read 
the  earlier  portions  of  the  Act  as  though  they  wiid 
that  a  Kx;al  authority  may  entor  any  land  within 
their  district  to  construct  a  sewer,  and  may 
ako  go  outride  their  own  district  for  the  lame 
porpoae,  either  subject  to  the  proTuioot  of  the 
Act  xdsting  to  aewage  woAb  without  a  distriet  or, 
if  they  can  obtain  the  leav"  of  the  adjoining  lociil 
authority,  without  bcinf^  subjwit  to  suili  provisions. 
Now  these  sections  to  .J  f  :irn  a  spcc-ial  set  of  sec- 
tkms,  and  arc  fpt>uped  under  the  h(>ading,  "  As  to 
Mwago  works  without  the  district,"  and  in  uiy  opinion 
they  are  rofomd  to  in  the  latter  part  of  wctum  10. 

In  my  opinion,  therefore,  tiie  defendant  bMrd  can- 
not, as  repards  an  outsider,  such  as  a  lamLnvntT, 
enter  upon  lands  outaide  their  district  without  i  um- 
]>lying  w^ith  the  provisions  of  sections  to  'U.  I 
WM  not  referred  to,  nor  have  I  been  able  to  find, 
any  autiiority  throwing  any  light  whatever  upon  the 
constmetioB  of  i>ection  28o ;  but  the  view  I  take  with 
mpect  to  it  is  that,  whatever  ite  effect  may  be  as 
reganls  the  powers  of  the  boani  as  to  wliat  is  within 
or  what  is  without  their  powers,  it  docs  not  enable 
them  to  deal  with  outsiders  -persons  who  are  owners 
of  land  without  their  district — ^unleae  they  comply 
wifli  the  proririons  of  sections  32  to  34. 

Another  point  was  raised  on  behalf  of  the  plaintiff 
which  it  is  not  necessary  to  consider,  but  I  have  formed 
my  opiniiin  ujk  in  it.  I  think  the  law  is  cU-ar,  and  I 
do  not  hesitate  to  express  it.  AsHuming  that  in  other 
respects  the  defendants  had  been  right,  it  would  have 
tieen  quite  suflident  for  them  to  do  what  thnr  heve 
done,  without  proceeding  to  take  the  land  under  sec- 
tion 176.  They  would  liiivr>  a  rirjht  to  enter  iipdu  the 
land  and  do  their  work-*,  thonph  of  course  tin  y  would 
have  to  make  c<jiu]irns,itii .n  to  the  jiersons  whose 
lands  were  entered  upon  for  any  injurj*  done  to  thotii. 
Bat  there  is  nothing  in  the  Aefe  that  such  conipcnRa- 
taon  shall  imoede  the  entry  upon  the  land.  The 
oaaea  of  Nmih  ^oiufmt  Jtailway  (h.  MHropolitan 
Board «/  U'urkf,  7  W.  11.  CAO,  and  r.nr!^  v.  U'c^tun- 
tmptT'Mtirf  l.o'til  Hoard,  as  well  as  that  case  of 
Evderick  v.  A  .'ton  l.t<al  Boards  all  aeem  to  be  an^oii- 
ties  to  that  effect. 

The  restdt  is,  I  come  to  the  oonduston  that  the 
plaintiff  is  right  in  oomplaining  that  the  defendants 
nave  entered  upon  his  huid  without  having  taken  the 
steps  neceeeary  under  secttoos  32  to  Si. 


The  defendant  board  appealed  from  tlio  onler  of 
North,  J.,  in  ho  far  as  it  grunted  an  injunction  against 


Ityrnr,  Q.C.,  and  Aihton  (Vn«»,  for  the  appdlants, 
referred  to  the  Public  Health  Act,  1875,  ss.  16,  32,  34, 
S86. 

F(»m«llt  Q'C.f  and  FoUaUot  tot  the  n^ondent, 
wwe  not  eaUed  on. 

Ldtdley,  I.I.J. — Tlie  more  the  sections  which  have 
been  referred  to  are  examined  the  more  plain  the  case 
becomes  ;  and  I  propose  to  say  little  beyond  expres- 
sing my  concurrcTU'o  in  the  judgment  of  North,  J., 
who  has  exhaustively  consiaered  the  various  pro- 
1-1.  of  the  Act.  Section  34,  which  relatee  to  a 
looal  authority  supplying  water,  deals  with  the  matter 
hy  reference  Co  seonon  lo,  which  relates  to  the  making 
of  sewerv.  That  Motion  '  onsiMts  of  two  parts,  one 
of  which  relates  to  what  may  l>o  done  by  a  huial 
authority  within  their  own  district;  and  the  other 

Kt  refers  to  the  provisions  of  the  same  Act  ra- 
ng to  lewage  imfes  ootiide  their  diatiiol; 


those  provisions  are,  as  ha.s  been  admitted  by  Mr. 
Cross,  and  indeed  could  not  be  denied,  sections 
32,  33,  and  34  of  the  Act.  The  present  case  is  one 
iriiere  there  ie  a  united  board ;  and  we  find  that 

the  united  district  which  has  been  fonned  does  not 
include  the  whole  of  separate  districts  mentioned  in 
the  ]irnvisional  onhT,  l)ut  leaves  sonie  pints  outside  ; 
SO  that  the  jurisdiction  of  the  joint  board  is  not  co- 
terminous with  the  districts  of  the  several  boards 
which  are  united.  The  plaintiff's  land  is  outside  the 
joint  district.  But  section  285  gives  power  to  any 
local  autliority,  with  the  consent  of  the  local  authority 
of  an  ii'ijoiniiig  distriet,  to  execute  works  in  such  dis- 
trict. Suh.stituting  "  joint  b  -ard  "  for  "  local  autho- 
rity "  in  that  section,  it  provides  that  any  joint  board 
may,  "  with  the  consent  of  the  local  authority  of  aa 
adjoining  distriet,  ecsecute  and  do  in  such  adjoining 
distriet  euoh  worltB  or  things  as  they  may  execute  ana 
do  in  their  own  distriet.  :ind  on  such  terms  as  to  pay- 
ment or  otherwist!  as  m;iy  bi>  agreed  on  between  them 
auil  the  authority  of  such  adjoining  district."  Those 
words  make  it  clear  that  the  section  is  dealing  with 
what  may  be  done  as  between  the  two  boards,  and 
has  nothing  to  do  with  the  rights  of  individuals. 
Therefore  sections  31',  :m,  and  34  apply  to  this  case, 
and  in  my  opinion  the  leuniod  judge  waa  tight  and 
the  appeal  must  be  dLsmissed. 

BOWKN  and  K\x,  L.J  J.,  concurred. 

Appeal  ditmiued, 

SoBoilon,  JBrff,  JBrodrMdfc,  4l  Gray,  lor  flVvmie,  /ones, 
&  Jones,  Bangor ;  Cvodijftt  4fc  Alimi|Mff»  for  «fems  A 
Porter,  Conway. 


<^ouct  of  ^mitt. 


Chan.  Div.  \ 
North,  J.  / 


April  25. 

AvsTnr  v.  Bxddok.  (a.) 

Will — litijiird  of  rtaidiie — Lease — Asst  nt  hi/  extcuton-^ 
Assent  bij  txecutors  us  U>  jitrt  v/retidue. 

Testator  bafue^ithed  the  residue  of  his  estate,  inehtding 
thr  I'.iif:  >if  a  wUierii,  to  iriiKfers,  ivlm  VKr<  also  fircnturs 
of  his  trill,  on  trust /or  his  son  on  his  attainiii'j  tweiUij- 
oiie  years  of  wje.  On  the  son's  tUtainiwj  that  age,  the 
trustees  lei  him  tnto  poMecnon,  bvA  mad»  no  formal 
assignment  o  f  the  (ease,  and  then  were  dUl  dA$  dm 
from  the  testator's  estate. 

Held,  that  thr  assent  of  the  rrecutors  was  sufficient  to 
pasf  thr  jiriijurti/  in  thr  rij/i' ri/.  iiii'l  tied  it  iriit  compe- 
tent for  them  to  aueat  to  the  baiuest  of  part  of  tMe  residue 
4/<M  edalt  vfMout  omntiitg  to  ffte  red. 

This  was  an  action  on  the  part  of  the  lessors  to 
recover  possession  of  a  cortam  colliery,  known  as 
Penygroes,  in  Olamoi^nshire. 

A  lease  of  this  colliery  had  been  granted  in  1872 
for  a  t^rm  of  sixty  years,  and  had  been  assigned  to 
William  Beddoo,  father  of  th"  <lefenilant. 

By  his  will  (which  so  far  as  it  att'ects  the  present 
case  is  fully  set  out  in  the  judgment),  dated  the  2ith 
of  April,  1884,  William  Beddoe  appointed  B.  O. 
Jones  and  Owylym  Oristor  James  executozt  and 
trustees  thereof,  and  directed  them  to  stand  possessed 
of  the  residue  of  his  estate,  including  the  Penygroes 
Colliery,  on  trust  for  bis  K»  Edward  on  bit  ftttatning 
twenty-one  years. 

(a.)  Beported  by  J.  AxTSua  Pbio,  Esq.,  Banister- 
at-Lnr. 
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BiQB  OouBT.  Airaiiir  v.  Bkddos.  Hioh  Ootot. 


Tlio  testator  died  on  the  15th  of  February,  1887, 
■ad  hiH  wiU  wiis  jirtivod  on  the  -Ith  of  April,  isS". 
After  the  testator's  death  the  executors  continued  to 
carry  on  the  Penygroes  Colliery  until  IHHS  at  con- 
aidcmUe  lofli,  whim  the  defendant  oame  oi  ago.  The 
vwaatan,  Bfler  aoine  negotiatiooa  wUdh  will  be 
Immd  sntiini'irizcil  in  tho  judginont,  then  allowed  hitn 
to  enter  into  possi'ssion,  and  h<' ]ir(H:t'ed(>d  to  work  tho 
OoUiory  uml  p;iy  tho  expenses. 

In  answer  to  an  inquiry  on  the  part  of  the  plain- 
tiffs' solicitor  as  to  whether  he  was  right  in  ootnma- 
nioting  with  them  on  the  subjeofe  at  the  collietj, 
tihe  derandaot  being  now  of  age,  Mr.  O.  0.  James 
xeplicd  on  the  'JTth  of  iSoptember,  IRSS,  that  Mr. 
Beddoo  wiis  now  of  ago  and  would  bo  jmying  all 
accounts  in  respt'Ct  of  the  Penygrocs  Colliery.  No 
formal  assignment  of  the  lease  was,  however,  made  to 
him  by  the  executors. 

In  the  January  of  1892  the  plaintiffs  commenced 
an  action  against  the  defendant,  having  previously, 
in>d<T  Roction  11  of  the  Conveyancing  Act  of  ISSl, 
served  on  him  a  notice  requiring  him  to  remedy 
certain  Inreaohes  of  covenant  and  to  pay  compensa- 
tion. The  defondant  had  failed  to  comply  with  the 
notioei 

In  his  statement  of  defence,  delivered  on  the  26th 
of  October,  1892,  tho  dtffondant  denied  that  the  pre- 
mises compriseil  in  tlic  li  asi-  cvi-r  became  vested  in 
himself.  The  said  lease  and  premises  therein  oom- 
prised  were,  the  defendant  stated*  veitod  in  William 
fieddoe,  and  upon  hit  death,  thej  mn  and  are  veated 
in  B.  O.  Jonee  and  O.  0.  Jamee  as  bis  legal  x>creonal 
sepresentatives. 

On  tho  matter  coming  before  tho  court  ^Ir.  ( }.  C. 
James,  the  abovo-namoa  executor  and  truste«',  provitl 
in  hit  evidence  that  thero  were  debts  still  due  from 
VtM  tMtetoi's  «atat<<  in  comweUon  with  which  logal 
piMeedings  were  pending. 

Coanu-Jlardjf,  Q.C.,  Mactiwinnty,  and  J'.  IP.  Kmnt, 
for  the  phiimfEk— The  evidence  proves  that  the 
mueabonbmn  made  over  fh«  property  to  the  defend- 
•si,  and  fhns  aMentad  to  tbe  bequest  He  it  there- 
fore the  projKT  defendant  in  tho  action. 

L'gjohnt  for  the  defendant. — The  erideniae  does  not 
diow  asMot ;  and  even  if  it  did,  asMnt  does  not  pass 
property  in  case  of  a  residuary  gift.  The  doctrine  of 
assent  applies  only  in  the  case  of  a  speciti(  or  fjcneial 
legacv.  In  such  a  case  the  title  uf  the  legat<>e  is 
oomplete  at  once,  and  it  is  only  necessary  for  tho 
eieeilton  to  satisfy  themselves  tiiat  the  property  not 
io  beqnaetbed  is  soffioient  to  meek  the  liebilitiet  of 
the  estate  befbre  thcw  assent.  The  feridne,  however, 
is  the  primary  fund  for  the  payment  of  debts  and 
legacies,  and  tho  executors  cannot  divi-ttt  themselves 
of  it  without  ji  formal  assignment.  For  this  reiison 
the  executor  is  joined  with  tho  residuary  legatee  in 
eaatgnments  of  leaseholds.  Again,  there  cannot  be 
an  aasent  aa  to  part  of  the  ro^dne  only,  ae  is  ttated 
to  have  been  made  in  tUs  ease,  tt  must  be  an  assent 
to  the  whole.  If  tho  oxocutors  assented  to  tlie  whole, 
it  follows  that  they  have  made  themselves  personally 
raapMirfUe  for  the  teatator*B  debts,  wUeh  is  ahaiud. 

Cozmt- Hardy,  Q.C.,  in  reply. 

Williamt  on  Executors,  pp.  1383-4,  and  EUiott  v. 
EXtMl,  91C.  ft  W.  23,  were  refetred  to  in  the  argu- 
ment. 

NoKTlI,  J. — The  first  point  that  I  have  to  decide  is 
a  very  simple  one.  The  testator,  who  died  in 
Febma^,  18H7,  made  a  will,  by  which,  after  various 
AspOBitions,  he  gives  certain  properties  specifically 
mentioned,  and  as  to  tho  residue  of  "  my  other  here- 
ditaments, messuages,  and  premises,  not  including 
oarlria  pafftnanUp  pnporly,  md  all  the  real  and 


residue  of  my  real  and  personal  estate  (except  aa 
aforesaid),  1  direct  my  tiu^t  es  to  stand  pos-?'->sfMi 
thereof  in  trust  for  my  said  son  Edward,  his  heirs, 
executors,  and  administratots,"  and  so  on.  There  la 
a  olear,  abaolate  diqmsition.  of  the  xasidne  in  favoor 
of  the  son  Edwai>3.  Iben  follow  the  words:  **Aa 

to  such  parts  therfof  as  are  of  frethohl  and  <  i?jtyh  iM 
tenuH'  for  uiy  saiii  son  K  lward  and  Ids  Li  ir'*,  but  lu 
case  of  his  death  without  issue  then  1  devise  the  same 
to  Catherine  and  Elizabeth  in  e<jual  shares,  snibject  as 
to  the  same  limitations  over  as  between  them,  in  case 
either  of  them  should  die  without  issue."  Thatappliea 
elcariy,  in  my  opinion,  to  fireebolds  and  oopylioUe 
only,  and  does  not  toui  li  loasoholds. 

The  t<«tator  die<l  in  Fcbruarj',  1887  ;  the  executors 
remained  in  ]>ossession  for  a   certain  time  of  the 

!>roperty  with  which  we  are  now  dealing ;  but  in 
Tune,  1888,  the  property  producing  nothing  and  there 
being  rent  payable  m  respect  of  it,  and  nothing  out 
of  which  the  rent  could  be*  )iaid,  the  residuary  legatee 
had  some  conversation  with  the  executors  or  xne  of 
them,  and  said  ho  wanted  to  work  the  property,  and  for 
tho  purpose  of  developing  it  to  sink  a  shaft — in  other 
words,  to  incur  a  considerable  expenditure,  whieh  the 
erasntors  did  not  see  their  way  to  do.  They  had  no 
money  to  do  it  with,  and  they  were  not  going  to 
spenci  any  part  of  the  testator's  estate  in  sinking  a 
shaft  for  that  purpo-^e.  What  th^y  <lo  is  this.  By 
arrangement  with  the  son  they  let  him  into  possession. 
[His  lordship  then  preceded  to  comment  on  the 
evidenoe  in  detail,  and  afterwards  continued: — j 
niat  is  the  evidenee  of  tiie  defendant  and  Vr.  Tamna. 
and  what  is  the  meaning  of  it?  T  hfiv>^  nn'  thf^  Isast 
doubt  what  the  uieuniiig  of  it  is  -namely,  that  as  the 
defendant  was  residuary  legatee,  the  executor  said, 
"  We  cannot  spend  any  more  money  out  of  the  testa- 
tor's estate,  but  you  may  take  possession."  I  should 
add  that  at  the  same  time  the  eseoutor  writes  to  the 
lessor  giving  the  address  of  ^  reridnary  legatee, 
and  saying  that  in  future  lie  will  discharge  tho  rent. 
From  that  time  the  deffn  lant  does  pay  what  is  to  be 
paid,  and  the  executors  do  not.  Of  the  intention 
of  this  arrangement  I  have  no  doubt  whatever.  It 
never  was  intended  for  a  moment  to  cheat  the  ren- 
duaiy  legatee  into  finding  money  of  his  own  to  spend 
on  the  estate  for  tho  benefit  of  the  testator's  estate. 
I  think  it  would  have  lieen  a  very  gross  wnmg  if  the 
executors  had  let  him  into  posscs.sion  on  the  terms  they 
did,  without  assenting.  In  fact  their  conduct  in  the 
matter  seems  to  me  the  strongest  possible  evidenoe  of 
assert  When  I  say  that  they  would  be  rheetmg 
him,  I  do  not  believe  that  for  a  moment  they  meant  to 
do  so.  I  bebovo  they  were  acting  straightforwardly 
and  rightly,  but  the  meaning  of  th'-ir  \u-\»  w.-is  that 
ho  was  the  person  to  take  the  burden  on  himself  and 
incur  the  outlay  that  wuuhl  have  to  bo  made,  and  the 
effisot  of  samng  that  that  was  done,  without  aaaentinff, 
wotdd  be  that  thqr  wooU  have  »  tight  to  take  Ins 
improvements,  a  eontaatioo  whieh  I  oamwt  aocede  to 
for  a  moment. 

Then  it  is  said  that  as  a  matter  of  law  thev  eoold 
not  assent.  In  my  opinion  they  could.  In  tae  first 
place,  it  is  said  this  was  a  bequest  of  residue,  and  not 
a  speciflfl  or  pecuniary  bequest  It  waa  a  bequcat  of 
certain  estalea  with  respect  to  which  the  exeinitor  baa 
certain  duties.  Ho  is  to  pay  the  debts  and  liabilities 
out  of  it.  He  may  have  to  jiay  legacies  out  it  before 
tho  property  can  get  to  the  residuarj-  legat<»e,  but  the 
property  does  not  vest  in  the  legatee  without  his 
assent.  With  his  asssnt  it  does.  It  was  said  there 
is  a  distinction  between  a  residuary  bequest  and  any 
other  beqnest.  I  find  no  trace  of  it,  ana  no  authority 
has  been  cited  to  me  in  which  there  is  tlie  abghtest 
trace  of  any  distinction  between  the  two.  In  my 
opiniaa  the  unriHwitj  for  taiiet  to  »  beqoart  of 
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residue  is  the  same  as  the  iu'Lcssity  for  nsscnt  to 
a  Ixtjuest  of  a  spocilic  chtitti-l  or  chiittels  in  order 
that  it  umy  vest  in  the  legatee,  but  wliuu  it  dofs 
Text  in  him,  do  doubt  he  then  haa  the  legal  e^tuto 
•ad  can  diipoie  of  it.  It  is  said  that  the  practice 
is  not  lor  ezMmton  to  MWnt  to  a  partioular  be- 
qnMt  of  residue,  bat  to  assign  it  to  the  reridoary 
legiitw  who  is  the  subject  of  the  residual  y  li.  quest. 
Tli  it  is  entirely  new  to  me.  If  there  is  any  tiling  in 
it.  It  means  that  the  residuiiry  legatee  cannot  have 
furniture  handed  to  him  witlioitt  Hotuo  assignment, 
which  is  absurd.  I  take  it  that,  if  pressed,  Mr. 
Upjohn  would  hare  confinod  the  implication  to  aooh 
things  as  leaaebolds,  but  I  know  no  proposition  or 
authority  for  treating  leaseholds  diffen  nt  from  any- 
thing else.  No  doubt  the  residuary  legatee  in  selling 
l(  M.*«  liolds  which  he  takes  as  such,  gets  the  executor 
to  join .  It  is  essential  that  the  assent  should  be  given 
in  some  way,  and  if  th«  eseontor  joins  in  the  assign- 
ment and  testifies  his  assent,  there  is  a  perpetuation  of 
testimony  which  may  be  very  useful  to  a  purchaser. 
Hut  X'->  say  that  a  residuary  legatee  whose  legacy  has 
been  clearly  assented  to  in  writing  by  the  executors 
cannot  make  a  title  is  quite  now  to  nie. 

Then  it  is  said  that  there  oannot  be  an  assent  to 
part  of  a  legacy,  and,  therelore,  if  there  is  any  assent 
here  it  must  have  been  an  assent  to  the  entire  residuarj' 
bequeat ;  and  it  is  not  reasonable  to  supjxjse  that  the 
executors  did  assent  to  the  entire  n  siduary  bequest, 
inasmuch  as  there  are  some  liabilities  of  the  testator's 
estate  still  outstanding.  In  the  flcst  plaos,  »  matter 
of  law,  it  is  not  oorreet  to  say  that  aa  «iaoiitor  oaanot 
assent  to  one  oat  of  two,  or  to  one  or  more  out  of  a 
Lirger  nunili(  r,  of  Iw  qursts  to  the  same  person  or 
different  ixtm/hs.  lie  may  do  so  of  course.  If  live 
stix;k  is  givrii  to  A.  and  furniture  to  H.,  the  executor 
might  very  well  assent  to  the  bequest  of  the  live 
stock  to  A.  without  assenting  tO  Ae  boqiNSt  of  the 
f onitore  to  B.,  and  for  »  wmj  good  weeon  namely, 
fbethe  wished  to  have  theresponnUfityof  Iflie  livestooc 
b(  ing  kept,  put  upon  the  person  to  whom  it  is  given. 
I  put  it  as  if  there  were  two  diilt  ri  nt  persons,  but  it 
does  not  matter  in  the  least.  If  there  are  two  things 
giren  to  the  same  person  the  executor  may  assent  to 
osie  and  decline  the  other,  and  EttioU  EOivtt  is  « 
rery  clear  authority,  if  authority  were  wanted,  to 
fortify  tlie  opinion  of  aU  of  us  extending  over  a  series 

of  years. 

Then,  further,  it  is  suggested  that  it  is  not  reason- 
able to  suppose  the  executors  would  have  assented  here, 
when  there  are  outstanding  liabilities.  I  do  not  see 
anything  mreasonahle  in  that.  Mb  doubt,  if  there 
were  shown  to  be  very  large  outstanding  liabilities, 
and  the  question  was  whether  assent  had  Ix^n  given 
with  respect  to  the  only  remaining  available  nssnt,  there 
would  be  something  in  it.  Hut  then;  is  nothing  in  it. 
ThMfS  tip  improbability  in  the  inferring  an  MMirir  he* 
mam  then  am  outstanding  liabilities,  unless  yon  see 
the  executor  would  be  prejudiced  by  giving  his  assmt, 
and  it  is  impossible  to  say  that,  unless  the  other  assets 
with  respect  to  whicli  hi«  has  not  a.ssented  are  clearly 
insuSicient  to  meet  the  liabilities.  In  fact,  the  nvisrin 
why  he  may  assent  to  one  and  not  the  other,  is  because 
he  aeee  he  may  port  with  part  of  the  property  to  one 
Isenitee,  but  as  to  the  net  oannot  do  so  atneesent. 

In  my  opinion ,  there  is  theolsaiest  possiDle  eridenoe 

*  ii-isei.t,  and  I  havi-  no  doubt  aSSaDt  to  this  legfocy 
wa^5  intended.  At  any  rate,  whether  intendtnl  or  not, 
the  facts  provr^l  amount  to  evidence  of  assent.  Assent 
is  a  matter  really  of  fact  and  not  of  law.  There  is 
no  doubt  that  an  executor  may  assent.  The  question 
here  is  whether,  as  a  matter  of  fact,  the  droomstanoes 
are  aooh  that  one  is  justified  in  coming  to  the  con- 
clusion he  did  assent,  and  I  have  no  doubt  they  are. 
Ibnt  being  so,  if  he  did  assent,  the  legal  objections  to 


HlOHCk)T7»T. 


his  ptiW'T  of  asseiitiTi<:^  fnil.  Therefore,  upon  this 
question,  I  am  of  opini<jti  tiiat  when  thi-  defendant 
attained  twenty-one,  and  when  ho  was  let  into  posses- 
sion, there  is  evidence  the  executors  did  assent  to 
the  beqosst  to  him  so  far  as  related  to  this  pvoperty. 

Solicitors,  niiUda!'- .(  S,>u,  for  R.  V.  Kvan$t  Oardlifi 
Schultz  Jk  8ont  for  Jamet,  Merthyr  Tydfil. 


Flkt(  iiKR  I'.  BETiloir.  (a.) 

Practice — I'lmding — Frivolous  adioH — Motion  to  di$- 
mist—Bidu  tf  tike  SiipreiM  Cburl,  1883,  vtL  29, 
r.  4. 

Tht  plaintiff  cldiuft  an  hfir-at^law  of  a  testator  u<ho 
died  ill  1774,  aud  ullxjed  that  tlif  defendants  were  in 
fMi$»e»ai(jn  at  trustees  of  the  testator's  will.  Some  of  the 
dffeiuluntt  traversed  this  allegation  by  their  defence, 
ri'hiltt  tht  remaimier,  vntkmU  dtlivering  a  dl^enoe,  fiU 
in  evidence,  in  denied.  Oh  a  moHon  the  defend- 
iiiitt  f'>  di/imi.^s  the  artion, 

Ihid,  (hat,  as  the  evidence  in  tupport  was  nut  distinct 
and  ronrlnsive,  and  that  as  some  of  the  dtfeiukuiti  had 
put  in  a  defence,  thr  i>vfl<i>i  failed. 

The  plaintiff  claimed  as  heir-at-law  of  a  testator 
who  died  in  the  year  1774,  and  by  the  7th  para- 
gcaph  of  his  statsment  of  elaim  he  alleged  that  the 
defendants  were  or  olaimed  to  be  tin  present  tmstees 

of  the  testator's  will,  and  as  such  had  reosived tilO 
rents  and  profits  ot  the  testator's  real  estate. 

Four  of  the  defendants  put  iii  a  defence  traversing 
this  paragraph  of  J  the  statement  of  claim,  and  plead- 
ing the  iStatute  of  Limitations.  The  remaining  two 
putin  no  defenoe^  but  filed  evidence  by  wliioh  eaoh  of 
them  denied  that  be  was  a  tmetee  ill  the  wHl,  md 
8tat<!d  that  the  legal  estate  had  beStt  dnly  OOUVqped 
to  the  beneficial  owners  in  1824. 

This  was  a  motion  by  all  the  defendants  asking 
for  the  dismissal  of  the  action  on  the  grounds  that 
(a)  tiie  statement  of  claim  showed  BO  rseeoimbie 
cause  of  action,  and  {b)  the  action  was  TSSatioiM  and 
an  abuse  of  the  process  of  the  court. 

nadky,  lor  the  defsndaats  who  had  put  in  no 

defence.  -I  apply  under  ord.  25,  r.  4  :  f.ivr' ncr  v. 
Lord  Norre>i»,  38  W.  B.  743,  15  App.  Cas.  210  ;  Jlag- 
aard  v.  Felicier  Frina^  [1892]  2  A.  G.  61,  40 
W.  R.  Dig.  137. 

Gatey,  for  the  other  deteaifoai^—'AttorTuu-Oeneral 
of  Duchy  of  Lancaster  r.  London  and  NorA^WukrH 

Raihuay  Co.,  [1892]  .'5  Cli.  274. 

Warmington,  Q.C.,  and  Whintiey,  for  the  plaintiff. 
— ^There  is  a  oritnd  facie  case.  l!he  defendants  should 
have  applied  for  particulars. 

KSKEWICH,  J.  —For  some  of  the  purposes  of  this 
case  it  is  necessary  to  bear  in  mind  the  terms  of  ord. 

25,  r.  4,  and  the  decisions  thereon.  But  the  notices 
of  motion,  appeal  also  to  the  inherent  jurisdiction  of 
the  court,  which  has  been  often  recogni/.eil,  and  my 
judgment  must  deal  as  much  with  that  as  the  juris- 
diction given  by  the  order.  It  was  admitted  on 
behalf  of  the  plaintiff  that  bat  for  the  allegetion  in 
paragraph  7  the  statement  of  daim  would  be  demur- 
rable. Though  not  directly  admitted  it  is  rcsasonably 
obvious  that  it  was  inst^rtcd  for  the  express  purpose 
of  preventing  this  result.  It  is  scarcely  consistent  with 

(<t.)  BsiKwtadbirS^A»onT.I>QKA,Hiq.,BaRMer» 
aM[Mw, 
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porograph  6,  for  it  is  nut  crcdibii^  tliiit  thn  m  differ- 
ent farms  aro  vested  in  different  persoim,  aud  yet  that 
they  all  hold  tliu  entirety  as  trustees  of  one  and  the 
aune  will.  It  would,  however,  be  itniiUDg  the 
jniilffietloii  of  the  court  to  defeat  the  f*******  at  this 
stage  ou  tho  ground  of  such  inoonsistency.  and  the 
7th  paragraph  mnst  be  treated  as  good  by  way 
of  allegatiou.  The  practical  question  in  whether  it 
can  be  expunged  by  evidence,  that  is,  whether  the 
court  is  at  liberty  ou  such  motions  as  these  to  admit 
ovidenoe  to  contradict  that  pangraph,  and  then,  the 
oontradiction  being  completo,  to  tnat  tha  itatoment 
of  claim  as  if  the  allegations  were  not  tbera.  It  in 
Hcttled  that  for  the  purposes  of  at  any  rate  the  first 
branch  of  tho  nile,  t'videncf  is  not  admissible :  soo 
lit'puhlic  of'  J'trii  V.  I'rriivian  (fuuiio  Co.,  'M  \V.  K.  '217. 
36  Ch.  i).  489,  and  Atlornft/- General  <>/  Dmhy  of 
Lcmcatttr  ▼.  London  and  North-  iVettem  Hailitmy  Co,  On 
tiie  other  hand,  in  order  to  show  that  any  partjeohr 
action  is  an  abase  of  the  powers  of  tht- court,  ovidenoo 
neema  on  jirincijile  to  be  admissible',  ruul  h:is  freijuently 
been  ;iJniitttil.  The  language  nt  A.  L.  Smith, 
li.J.,  in  tho  last  case  I  have  referre<l  to  muy  be  cited 
as  adrerse  to  this ;  but  it  wuuld  not  be  fair  to  cuu- 
•trua  it  as  going  beyond  th«  oase  in  hand,  whaoh  was 
not  ooaoernad  with  hihemt  juiisffietion.  The  dis- 
tinction between  the  two  classes  of  4  a'(i-3  as  regards 
the  admissibility  of  evidence  is  stateil  by  Chitty,  J., 
in  Republic  nf  I'trn  v.  J'truvian  (htunn  Co.,  and  by 
Lord  Blackburn  in  M'  tri>imliUin  Hank  v.  Pooleu,  li'-i 
W.  B.  70«,  10  App.  Cas.  210.  Therefore,  If  I  had 
before  me  distinct  endenoe  contiadioting  paragraph 
7,  I  sboold  admit  it  and  act  on  It.  It  is,  iu  my 
judgment,  vexatious,  and  an  nb'ine  of  the  process  of 
the  court,  to  endeavour  tu  maint^iiu  an  action,  and 
•specially  an  action  of  this  character,  which  must  bo 
flgnwedingly  troublesome  and  costly,  hy  neaos  of  an 
allegation  having  no  real  foondation  and  inoooristMit 
with  all  tho  history  of  the  title  with  which  the  action 
is  concerned.  It  is  not  witliout  regret  that  I  come  to 
the  conclusion  that  the  evidence  in  this  case  is  insutli- 
cieut.  The  evidence  of  the  two  defendants,  who 
haTapatui  no  statement  of  defence,  is  not  distinct 
snonrii  to  make  it  inoonoBiTable,  though  it  is  highly 
impfobable,  thatthe  other  defendants,  or  some  of  ^em , 

may  be  trustees  within  the  nx  aiiing  of  tho  all'-^'ntioii 
in  the  statement  of  chiim.  Tho  other  liefeieiHiits 
have  tiled  no  eviikiice  at  all,  but  they  have  taken 
another  stop  which  I  think  is  fatal  to  their  motion- 
viz.,  by  delivering  a  defence  and  traversing  paragraph 
7  ol  the  statement  of  claim.  Having  put  the  point 
in  Issae  by  pleading,  they  cannot  now  ho  allowed  to 

say  that  it  is  one  which  oupht  not  to  be  in  i-isui'  at  all. 
The  motions  will  be  refused,  and  tho  costs  be  costs  iu 
the 


Solicitors,  N'icol,  Sen.  J<.!>'.< :  ITtirn'.fnu  il-  Powetl, 
for  UarritOH  dc  Mihu,  Kendal ;  F.  A.  K.  J)oyle. 


m,y  16. 


a  B.  Div.  ) 
(Charies  and  Yaughan  f 

Williams.  JJ.)  ) 

YoUJJQ  {AjtpeliaiU)  r.  SOUTUWAJIK  AMD  VaUXUAH 

Water  Co.  {ttetpondattt}.  (a.) 

Local  ijot-erniixeut — Tl'if';  nij.j.Jii-  MHropolis  —  Cutlivg 
off  tatter  tupnlt/ — Tcmiiorurij  atofijHiije  hif  water  cum- 
jMRy  to  stop  Uuknge—fV/ittfier  this  it  a  '"■  cutting  of" 
—NotiM  to  vetlrjf—Fublic  Htalth  {London)  Ad,  1881 
(64dlMFie«.«.76X«.4«. 

A  water  eompany,  wMA  m^fUai  «  csrlsin  iwtBinf-' 

(«.)  Bapocted  bgr  Sir  SuKusTOEir  Baob,  BanMer- 
«t-Law« 


houte  with  mtter,  turntd  off  Ihr  vntrr  l-<j  li'ming  Ji,wn 
tlu  itopeoek  iu  the  tm  ire  and  thu  wa4  dutte  sultiy 

to  prevent  leatte  of  n-uter  through  a  certain  leak  in  the 
tervieo  fife.  The  ttopcock  and  mrviee  pipe  were  the 
properiy  of  the  lawllurd  of  the  kotm,  and,  telten  the  Uak 
Mxu  repaired  by  the  landlord,  he  tnmed  on  ike  water 
again  hif  ojteniug  the  $ligtrofk. 

J/'i'  f,  (lint,  iiji'iit  th'  j'lirta,  a  iiuiijittrute  mis  Jnsiijied 
iu  Coming  to  tite  conclusion  that  tlitrc  mn  no  "  cuUirn/ 
off""  of  the  water  tupply  by  the  cxnapany  within  tite 
meaning  qf  eeeUon  *9  t/  the  liMie  Heaiih  (London) 
Ad,  1891,  and,  thert/eet,  no  neeeeeity  for  Ms  taafer 
company  to  give  mdiee  under  tkat  serfwn  to  the  mrnHarg 
authority. 

Cuao  stated  bv  the  metropolitan  police  mugistiute 
sitting  at  the  Sjuth-Weatan  Pdloa  Coazt,  in  Urn 
oonnty  of  London. 

The  respondents  were  summoned  for  havnig,  on  the 

3rd  of  November,  ISOJ,  in  fh  e  jnri'^h  of  St.  Mary, 
IJattersea,  failed  to  j^ive  notice  iu  u-ritiuj»  to  tie 
vestry  of  the  pari.sh,  as  tiie  saintjiry  authority  of  the 
]iari.sh.  that  they  had  cut  off  the  water  supply  to  a 
certain  inhabited  dwelling-house,  and  had  ceased  to 
supply  water  to  the  said  dweUiog-honse,  oontmr  to 
t)ie  provisions  of  the  statute  54  ft  65  YM.  e,  IShbn 
Public  Health  (London)  Act,  1891).  whereby  they 
had  rendered  thems^-lves  liable  to  a  tine,  as  providwl 
by  the  said  statut(<. 

The  magistrato  dismissed  the  summons,  but  agreed 
to  btate  the  pieaent  case. 

The  anmnnwia  vaa  taken  oat  by  the  appellant  cn 
behalf  and  hy  the  directions  of  the  vesb7  of  the 
parish,  which  vestry  is  the  sanitary-  authority  of  the 
district.  The  resj)ondent8  are  a  wtiter  company  sup- 
I)lying  water  for  protit  in  tho  district,  and,  among 
other  houses,  they  have  been  in  the  habit  of  attpply- 
ing  water  to  the  house  in  quostaon,  and  thaj  were  at 
the  time  in  question  providing  a  eooataat  tumij  to 
the  district,  pursuant  to  the  provtsioDs  of  the  Metro* 
polia  Water  Act,  1871. 

The  mode  by  which  water  is  supplied  by  the 
respondents  is  by  means  of  mains  ronning  ondiBr  the 
street  or  roadways,  and  by  aervioe  or  conunnniaation 
pipes,  which  are  oonneoted  with  the  mains,  and  wbSA 
carry  tho  water  from  the  mains  to  the  various  houses 
having  a  supply  of  tho  water.  The  house  in  question 
was  until  the  date  in  question  supplieil  with  watt-r 
from  the  respondents'  main  by  nicins  of  a  service 
pipe  and  stopcock  which  were  tu.  ^  raperty  of  the 
landlord  of  the  house,  and  over  which  toe  cnstomar 
had  a  right  of  eontrol. 

On  the  1-ith  of  October,  1892,  tht>  landlord  of  tte 
liouse,  at  hifl  own  expense,  caused  a  stopoock  to  be 
insert+'d  in  the  Ki  rvicc  pijie  at  a  point  about  t'leven 
feet  from  the  2>oint  where  the  service  pipe  is  connected 
with  tho  main.  On  the  2ad  of  November.  I  SO'i,  the 
■M  l  ante  of  the  lespondenta  wwa  engaged  in  fixing  a 
covering  over  the  stopcock  when  they  ascertained 
that  there  was  a  leakage  from  the  ser\-ice  i)ij>e  at  a 
})oint  between  the  stopoock  and  the  houne,  uiid  they 
informeil  the  tenant  and  occupant  of  the  hous«>  of  the 
existence  of  the  leak,  and  that  she  had  better  com- 
ntunicato  with  her  landlord  and  get  the  pipe  repaired, 
and  that  they  must  shut  down  the  stopoock.  The 
respondents*  servants  thereupon  shut  down  the  stop- 
cock, the  effect  of  which  was  to  stop  the  b-ak  and 
also  to  prevent  any  further  supply  of  water  to  the 
house,  and  tho  respondents  did  not,  in  fact,  supply 
any  water  to  the  house  from  the  2nd  of  November 
to  tiia  25th  of  November,  when,  the  leak  having 
been  repaired  by  the  landlord,  the  supply  wa.-* 
renewedoy  the  landlord's  plumber  opening  the  stop- 
cock. 

It  was  admitted  on  behalf  of  the  appdlaai  that 
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was  good  leMoo  fnr  to  eattiag  off  fhe  mttv 

frotn  the  houst'. 

The  respondents  did  not  give  any  notice  to  the 
Totzjr  thst  they  had  cat  off  the  water  supply  to  the 
houae^  or  that  they  had  ceased  to  supply  the  house 
with  water,  but  on  the  8th  of  NoToniber  they  gave 
nofico  to  tho  landlord.  Tho  water  coiiM  have  boon 
turiifd  oTi  uguin  ut  ;iny  tiinu  by  tinning  the  stopcock, 
vhicb,  however,  could  uuly  bo  done  by  means  of  u 
Isgr;  bat  tt  wm  proved  that  k^a  «<Hdd  w  purchased 
Iff  eonnmien,  and  thai  it  wae  s  ooannoa  praetioa  lor 
Bi  water  to  be  turned  on  and  off  by  then. 

On  behalf  of  the  iipjicllant  it  was  contriided  that, 
npon  tho  facts,  the  rt-ijinndint's  wore,  a-*  a  matter  of 
V.iw,  Luiiiid  t"  L'ivi'  ii'  fice  in  writing-  to  tho  vestry 
within  twfuty-tiiur  hours  that  they  had  so  cut  otf 
(he  supply  of  water  from  the  house  and  ceased  to 
snnly  it  with  wator,  as  leqvired  by  tho  49th  section 
of  the  FobUo  Health  (London)  Act,  1891,  and  that 
the  resjKtndeuta,  not  having  given  any  such  notice, 
were  liable  to  a  tine  in  accordiuice  with  tho  i)rovi8ion8 
of  the  SJiid  s(  <  tic>n. 

On  behalf  of  the  respondents  it  was  contended 
that,  on  the  facts,  as  found,  there  was  no  obligation 
hi  law  on  the  nspondenta  to  give  anj  notioe  to  the 
Tsstry,  and  that  the  snniTnons  sbonld  he  dismined. 

The  nifttri''trato  found  that  it  was  a  iiiattpr  of 
urgency,  and  that  it  could  not  hare  been  more  than  a 
temporary  inconvenience  if  tho  occupier  had  com- 
municated with  the  landlord  at  once,  and  that  there 
was  no  intention  on  the  part  of  the  respondents  to 
withdraw  tho  supply  from  tlie  premises,  except  for 
the  immediate  purjK>8c  of  8topi)mg  tho  leak.  The 
niftgistr;itf  was  of  opinion  that  the  <  untention  of  the 
respondents  was  right  in  law,  and  he  dismissed  the 
summons,  but  without  costs. 

The  question  now  was  whether  the  magistrate  was 
right  in  holding  that  there  was  no  cutting  off  of  the 
water  supply  within  the  meaning  of  tho  section. 

Section  4!)  of  the  Public  Health  (London)  Act, 
iVtl  [^i  &  ')')  Vict.  c.  Tti),  provides:  (1)  "Where  a 
water  company  may  lawfully  cut  off  the  water  supply 
to  any  inhabited  dwelling-house  and  oeew  to  supply 
such  dweUing-houM  with  water  for  non-pavment  of 
water  rate  or  other  eaoee,  the  company  shall  in  erery 
case,  within  Iwenly-fonr  hours  aftf  r  f-x'Tcisini^  the 
Mid  right,  give  notice  thereof  in  writing  to  the 
sanit.'iry  authority  cf  the  district  in  whicli  the  house 
is  situated.  (J)  Any  company  which  neglects  to 
OOnply  with  the  foregoing  provision  shall  bo  liable  to 
a  ifaio  not  exceeding  ten  pounds,  and  it  shall  he  the 
doty*  of  the  saaituy  authority  to  talw  proceedings 
against  any  company  in  default." 

A'<ir/< ,  for  the  apiK-Uant. 

Alct'aii,  Q.f  '.t  and  llorUm,  for  the  rcHpondenta. 
ChAJLLXS,  J.— I  iUnh  it  is  quite  clear  that  the 
^tton  of  tiie  enpply  of  water  hy  the  water 
ofitaeH^neoee  ~ 


company  doee  not  of  itself  neoesserily  cast  upon  the 

« uiupany  the  obligation  of  giving  notice  to  the  sani- 
tary authoritiea.  I  think  it  is  plain  that  the  mere 
cessation  cjinnot  bo  in  itself  an  act  which  renders  it 
inctunboit  on  the  company  to  give  notice.  If  that  be 
so,  tbeai  the  qoeettoik  whether  or  not  the  water  com- 
pany bos  cut  off  the  water  supply  and  ceased  to 
supply  a  dwelling-house  with  water  is  a  question 
of  fact  ratlier  than  a  question  of  law,  and,  it  being  a 
question  of  fact,  and  having  regard  to  the  findings  of 
tM  loomed  magistrate  in  this  case,  1  am  quite  unable 
to  OTCfmle  the  decision  at  which  he  arrived.  He  might 
haive  taken  aaoflier  Tiew  of  the  matter,  but  it  is  im- 
possible for  me,  sitting  hoe  to  review  decisions  on 
questions  of  law,  to  say  that  he  came  to  a  wrong  con- 
clusion on  a  question  of  law  u]iiiii  thi'  fdcts  which  lie 
I  in  the  case,  and  on  which  he  decided  the  case. 


There  was  very  considerable  delay  in  repairing  • 
leakage  on  this  particular  occasion,  but  it  is  equally 
true  that  th?  water  company  cut  off  tho  water  as  a 
matter  of  immediate  urgency  and  solely  for  the  pur- 
pose  of  the  immediate  reparation  of  the  leak. 
Further,  it  is  proved  as  a  foot  that  the  servants  of  the 
company  told  the  tenant  that  she  had  better  com- 
m<ini(  ate  with  tho  landlord  »t  onoe  and  get  the  pipe 
repaired. 

Under  these  drcamstances  I  feel  unable  to  say  that 
the  magistrate  was  wrong  in  the  coodoaon  to  which 
he  came.    It  is  quite  iDpoeriUe  to  eay  tiiat  the 

cutting  off  the  water  for  tho  purpose  of  curing  a  leak 
is  in  itself  a  matter  which  comes  within  this  section. 

The  magistrate  has  found,  umler  circnuistances 
which  he  states,  that  there  was  no  cutting  off  or 
ceasing  to  supply  within  the  meaning  d  this  Motion^ 
and  I  cannot  say  that  he  was  wrong. 

YAVonAK  WiLLiAVS,  J.— I  am  of  the  nme  opinion. 
I  do  not  ^ink  my  brother  Charles*  decision  is  in  the 

I  "slightest  rli  n^i  (■  H  (h-risinii  which  will  enable  the  water 
couijiaiiy  to  s  iy  that  thi  re  liiis  Ix  en  any  decision  by 
this  court  which  relieves  the  wati  r  company  generally 
from  the  obligation  of  giving  notice,  b«H:ause  the 
alleged  ontting  off  of  tho  supply  of  water  is  effe<'ted 
by  meem  of  *«"'"'"g  down  a  stopcock  of  the  sort 
whioh  has  been  described.  All  we  say  is  that  upon 
tho  facts  found  by  the  magi^itrate  in  this  case  we  do 
not  think  we  can  say  it  is  a  finding  that  there  wa.s 
a  cutting  off  and  ceasing  to  supply  within  the  mean- 
ing of  the  49th  section  of  the  Pablio  Health  (London) 
Act,  1891.  Thii  ^peal,  thflrefor*,  trill  be  diimiweil 

with  costs. 

Ajq>rtil  (lit mined. 

Solicitors  for  the  appellant,  IT*  IT*  Totntg  ±  Son. 

Solidtots  lor  fhe  reopondenti,  £ai0ar»  IVunier,  ^ 

La^fear* 


IN  BANKllUl^OY. 

Va,g2i.Wa^..J.}  April  21;  May  lU. 

In  rr  BnALI*. 
Ex  jiarte  NoRTOK.  (a.) 

Ihmkruptnj —  VulunUtry  »et(Uineiii—A  voidance  —  Mort- 
gage of  uUiedjroperty  donee  h^on  §eUl«m€iU 
deaartd  v^A—aouk  fide  pvtrehtter  for  vaUvath  eon- 

»idtmti<>n — TUlf  of  ti  l' "(if.  ill  1i^tiikriii>t<-ti — ('otntntc- 
tioH  of  tUxtuU—Uuukruiitcy  Act,  1H83  (4G  cfc  47  IVf^. 
c.  52). «.  47. 

yVc  Irne  mrnuiiu/  uf  the  ward  "  ri>id  "  in  tectiuu  47 
(fthe  Itanlcrn}>trij  Act,  1883,  it  "  voidahlr."  The  title 
of  a  purchastr  for  valuable  cvnsidtration  in  good  faith 
from  the  dome  under  a  vofuatof^jf  tettlemeHt  prior  to  tit* 
aroidance  of  saeft  seMlmMNf  cmnei  afkrmtritt  thert- 
f»n\  he  dffeated  ty  the  trtutee  in  bankrujp^  «/  the 
"Uliir, 

AppUcatinn  by  the  trustcein  the  bankruptcy  of  Louis 
Brail  and  W.  H.  Brail  that  a  certain  indenture  of 
assignment  dated  the  14th  of  April,  1S92,  and  made 
between  the  said  Louis  Brail  of  the  one  jiart  imd 
Ada  Brail  of  the  other  part,  whereby  certain  leasehold 
hereditaments.  No.  206,  Tofnell  Park-road,  Islington, 
were  assigned  by  the  said  Louis  Brail  to  the  said  Ada 
Brail;  and  also  a  certain  memorandum  of  charge 
dated  the  14th  of  September,  1892,  and  ezecnted  Vf 

(a.)  BepoKtedby  0.  F.  Mokbbll,  Beq.,  Baniitav-aft- 

Law. 
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tbe  said  Ada  Brail,  whereby  it  wu  declared  that  the 
said  hisreditamento  and  the  fixtures  thereon  for  the 
tinA  bein^  should  be  charged  with  the  payment  to 

the  directors  of  the  London  and  Wt'stmiiistf  r  Bunk 
(Limited)  of  all  moneys  duo  to  the  said  bank  from  tbf 
above-named  W.  H.  Brail,  or  his  estate,  might  be  set 
aside  on  the  ground  that  the  said  indenture  of  aastgn- 
ment  was  a  ▼olnntary  iettI«neDt  within  section  47  of 
the  Bankruptcy  Act,  1883  ;  and  that  the  trustee  might 
be  declared  to  be  entitled  to  the  ssiid  iKTcditrtiiifiit'!. 
The  debtor,  Louis  Brail,  oarrii'd  on  bu-'iM'  in 

Esrtnership  with  his  soti,  W.  II.  Brail,  but  the  lease- 
old  house,  No.  20iJ.  Tufuell  Park -road,  was  liis 
•"parate  i»t>perty,  and  on  the  14th  of  April,  1892,  he 
assigned  these  premises  to  bis  daughter,  Ada  BrsU, 
the  conmderatiou  of  the  nssigonuBit  poipoiiillf  tO  bs 
natural  luvo  and  urtVction. 

On  the  l  Uhof  Srptember.  Is02,  Ada  Brail,  by  the 
persuasion  of  her  brother,  W.  li.  BniU,  and  witLi^ut 
the  knowledge  of  her  father,  Louis  Brail,  deposited 
the  lease  and  assignmsnt  with  the  London  and  West- 
minster Bonk  as  seeuri^  for  a  loan  of  £4(K),  a  joint 
promissorj'  note  by  Miss  Brail  an<l  lier  brother 
being  also  given  at  the  same  time.  The  proceeds  of 
the  advance  were  carried  to  the  partiu'i:*hij(  account. 
In  October,  1892,  »  receiving  order  was  made 

r'lnst  tho  firm  ;  and  application  was  now  made  by 
trustee  of  the  estate  for  an  order  sotting  aside  the 
assignment  as  being  a  Tolnntary  settlement  and 
"void"  under  section  -17,  nnl  directing  the  London 
and  Westminster  Bank  to  deliver  up  the  deeds  in  their 


Farw^t  Q.C.,  nplisd. 


Cw.  odr.  niH. 


Fwrwtll  and  nn.'^mfhH,  for  the  fnivfco.  -The 

settlement  was  clearly  a  voluntary  Ni  ttli'mcnt  with- 
out valuable  uon.sidenition.  S.^cli  :i  m  tt;.'ment  is 
"void"  by  section  47,  and  the  bank  cannot,  thcre- 
foro,  make  title  through  or  under  tho  donee  of  tho 
•attlemont.  The  settlement  is  void  ooder  ssotaon  47. 
and  the  1>ank,  taking  wiHi  notioe  that  it  was  a  ytAvn- 
tary  settlement,  cannot  claim  any  better  title  than  Ada 
Brail  had  to  give  thcin.  In  tho  recent  case  of  In  re 
]'<iiisiltart.  Ex  fHtrU  liroicn,  ante,  p.  38t},  it  is  true 
that  under  somewhat  similar  drcumstances  the  coort 
held  that  the  trustee  could  not  defeat  the  tifle  of  the 
purchaser.  But  the  distinction  between  that  case  and 
this  is  that  in  that  case  the  purchaser  had  no  notice 
that  the  settlement  was  a  voluntary  one.  Hero 
the  bank  clearly  had  notice,  beaiuso  tho  lease  and  tho 
assignment  were  deposited  with  them. 

They  also  referred  to  Patman  v.  Uarland,  20  W.  B. 
707. 17  Ch.  D.  333 :  ExfarUs  HiUman,  In  re  Pmnfrttj, 
27  W.  K.  oOT,  10  Ch.  D.  622 ;  /»  re  Briggt  *  Soieer, 
39  W.  K.  377,  [1891]  2  Ch.  127. 

Eerberl  Betd,  Q.(\,  and  Mmr  MnrJtenzle,  far  the 
London  and  Westminster  Bank.  -Tli  '  lunlc  tjivo 
valuable  consideration,  and  that  valuable  l  onsidr  ra- 
tion relatt'9  back  «o  as  to  prevent  the  ->  ttunuMit  being 
without  valuable  consideration,  as  has  always  been 
held  with  reference  to  oonTeyanoes  under  the  27  Blix. 
BqpeotaUy  mast  this  be  so  where,  as  in  the  preeent 
ease,  the  estate  of  the  settlor  has  had  tho  benefit  of 
the  consideration  subsequently  given.  Further,  the 
word  "  void  "  in  section  47  really  means  "  voidable," 
and,  that  being  so,  a  purchaser  for  valuable  con- 
sideration without  notice  prior  to  the  avoidance  of 
the  settlement  has  a  better  ntle  than  the  trustee. 

They  referred  to  f/eorgti  ▼.  Mllbunkf,  9  Vos.  1!K) ; 
Daubeimfv.  Cockhnnu  1  Mer.  02G ;  (  larke  v.  Willott, 
L.  R.  7  Ex.  31  :J,  20  W.  R.  C.  L.  Dig.  95.  citing 
Ptodgem  v.  LuiKfhnm,  1  Sid.  133:  In  rr  Hi'ldfii,  F.r 
parte  QJiriul  Jlrcrirrr,  3<>  W.  R.  1S<»,  JO  g.  B.  D.  13; 
i/aitoe  T.  Mardiug,  36  W.  B.  629,  20  U.  B.  D.  732 ; 
In  re  Vmuillmit  Ex  parte  Brmn;  In  re  Bright  tt* 
Sfktr, 


IBiaj  19.— V.vfGiiAX  Williams.  J.— In  this  case 
Mr.  Brail,  senior,  settled  on  his  daughter,  Miss  Ads 
Brail,  a  leasehold  house  in  April,  1892.  The  con- 
sideration of  the  settlement  purported  to  he  natoisl 
lore  and  aifeetion.  Mr.  Brail  carried  on  hnsinssi  ia 
nutaership  with  his  son,  Mr.  W.  H.  Brsll,  hat  the 
leasehold  house  in  question  was  the  separate  property 
■  f  Mr.  Brail,  senior.  In  .Sept.  iub.  r,  I'>U2,  the 
partnership  being  in  iioancial  diflii  iiltics,  Mr.  Bnll, 
junior,  without  the  knowledge  of  hi'*  father,  indooed 
Lis  sister  to  mortgage  the  leasehold  house  to  sscue 
ft  sniB  of  money  lidnHioed  to  Urn  on  the  joist 
promissory  note  of  himself  and  his  sister.  The  pro- 
ceeds of  this  advance  were  carried  to  the  partnership 
account,  but  it  does  not  appear  that  Mr.  Piniil,  sonior, 
i  had  any  knowledge  of  this,  although  as  partner  he  in 
'  fact  took  the  benefit  of  the  advance.  Mr.  BfsO, 
senior,  having  beeome  bftoknipt,  the  tnistee  in  kit 
bankruptcy  cUdms  as  against  the  respondent  hsnk  s 
declaration  that  he  is  entitled  to  the  le.%*choW  hois.'. 

It  is  said  on  his  behalf  that  the  settlement  was* 
voluntary  settlement  without  valujible  (•onsidenitioD. 
and  that  as  such  a  settlement  is  void  by  section  47  of 
tho  Bankruptcy  Act,  18S3.  tho  bank  cannot  asks 
title  through  or  under  the  doneo  ot  the  setthawnt 

It  is  contended  by  the  bsnk  that  tbe  vahiaUe  ooa* 
sideratiui:  given  by  them  relates  back  so  as  to  prmnt 
the  setfleiiieni  beitig  without  valuable  cansiJoroti)!!, 
as  hits  been  held  witii  reference  to  convcyantes  uiiIlt 
the  27  Elix.,  and  that  especially  is  this  sj  in  a  c^^ 
where  the  estate  of  the  settlor  has  had  the  betii  tit 


the  subseauent  oonsideiration  giren  by  the  hank.  Ik 
is  contenaed  further  that  the  word  "Toid**  in  ttil 

section  mean^*  "  voidable,"  and  that  th-  refore  s  I 
purchaser  for  valuable  consid-  nition  witliout  notioe 
prior  to  the  avoidance  of  the  settlement  V.:\s  a  kttt  r 
title  than  the  trustee;  and  that  the  fact  that  thii 
section  contafais  no  proviso  in  favour  of  purcha^-rs  for 
value  like  that  contained  in  .3ub-8Pction  (2]  of  aectin 
4!>  ia  accounttsl  for  by  the  fact  that  the  necessity  for 
such  a  proviso  in  section  IS  arises  fi  Mu  the  i  n  t  tLit  » 
conveyance  by  way  of  fniudulent  i>relen.'nce  is  an  set 
of  bauknijiti  y.  whereas  a  voluntary  cuunysMS 
under  section  47  is  not  an  act  of  hankni^cjr. 
On  the  whole.  T  have  come  to  tbe  condosioa  (hit 
■  the  word  "void"  in  se<:fion  IT  of  tho  Bankruptcy 
Act,  18S3,  moiuis  "voidable,"  and  that  consequently 
anyone  who  claims,  under  a  settlement  affected 
by  this  section,  as  a  purchaser  for  valuable  con- 
sideration  without  notice,  has  a  good  title  *•! 
against  the  tnistee  in  bankruptcy.  Itis  qnitsplaiB 
that  tbe  word  "void**  may  mean  **ToidaUe,"  asd 
there  are  several  reasons  why  it  shouM  rcceivp  that 
cnnitruction  in  this  Act.  The  test,  to  my  mind,  U 
whether  the  object  of  public  policy  in  tisw  Intmi 
section  requires  the  strict  constructiou. 

Now  it  is  to  be  observed  that  the  object  of  tii> 
section  is  one  for  which  the  Logialature  has  msife  , 
p. -o vision  in  a  long  series  of  Bankruptcy  stalutsi,  ' 
and  that  in  all  tho  Bankruptcy  stiitufes  prior  t"  I'"''!' 
the  wording  of  the  section  w;i-->  such  as  to  make  tho 
settlement   voidable  and  not  void,  bpcause  under 
those  statutes  the  avoidanco  of  voluotaiy  settlements 
was  effected  by  an  order  hi  bankruptcy  for  the  nu 
by  tho  trustee  of  the  subject-matter  of  settJeBBait,tDa  , 
neither  tho  word  "void"  nor  the  word  •'voidable  | 
was  iised.      It  ni;iy  be  said  thiit  tlie  obje- t  of  the 
alteration  in  the  words  of  the  section  was  t  )  n.AVe 
such  settlements  void  and  not  voidable,  but  I  tl.nk 
that  tho  object  of  the  Legislature  has  remained  un- 
changed, MM  tiiat  tbe  pui-pose  of  the  slteiatko  in  the 
wordmg  was  merely  oonvenienoe  of  drafting,  sad  to 
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make  it  clear  tliat  the  title  of  the  traatee  oonld  not  Im 

Mflidfld  bv  aaytbing  done  belwaen  tlie 

Bwnt  of  ue  nmkruptcy  and  fhe  dcolaration  of  the 

trosloe'a  title. 

It  setjuis  to  me  that  the  judgment  in  the  case  of 
/.  rr  Hiihhit,  E.r  jxtrtf  the  <)£'u  ial  Recrivtr  in  effect 
decides  that  a  settlement  decUred  void  under  section  47 
ii  not  void  ah  initio,  becauee  in  that  ooae  the  court 
Mdad  that  the  trustees  of  »  settlement  which  became 
foid  on  ttie  bankmptcy  of  the  settlor  by  reason  of 
the  provisions  of  se  ction  47  were  entitled  us  iigiiinst 
the  trustee  in  bankruptcy  to  a  lien  on  the  trust 
property  for  expenses  incnrred  in  the  performance  of 
Umv  dnties  as  trustees,  that  is  to  wj,  in  rsststing  an 
■dion  brought  to  set  the  setdflmant  aside,  for  nad 
U>e  settlement  been  void  ah  initio  it  would  never  have 
had  a  legal  existence,  and  trustees  could  not  have 
established  a  lien. 

I  am  further  of  opinion  that  the  mere  fact  that  the 
bank  had  notice— as  I  think  they  in  fact  had— that 
the  mratngor  claimed  under  a  Voluntary  settlement 
ii  not  SMHienfc  to  prevent  tiiem  didming  as  par- 
chaiiers  for  value  in  good  faith.  The  bank  had  no 
notice  of  any  fact  avoiding  the  voluntary  settlement. 
'jh>-  li;ink  liad  no  notice  (hut  the  settlor  w>i.s  insolvent; 
Slid  the  bankruptcy  which  brought  the  settlement 
within  the  operation  of  tiie  section  had  not  oflwred 
■t^  lima  ol  the  adTsaot  and  mortgage. 

IfoireoiTer,  fhe  moment  it  ii  aMumed  {hat  Uie 
settlement  is  not  void  ab  initio,  all  those  authorities 
sipjily  under  which  it  was  decided  under  the  27  Eliz. 
tliat  a  purchaae  fur  valuuljle  consideration  from  a 
(lerson  making  title  under  a  voluntary  conveyance 
rdstes  back  so  as  to  pmrait  the  original  conTSvance 
iNiBig  n  Tolunftai7  MQvmnoa  vithm  the  meaning  of 
Utt  Act.  And  even  if  this  were  not  so,  I  ahould  have 
been  inclined  to  hold  that  tlie  fact  that  the  settlor's 
estate  trot  the  henetit  of  the  advance  made  by  the 
Imnk  was  itself  sutticient  to  prevent  this  sctUement 
being  a  voluntary  settlement  within  the  meaning  of 
sectioo  47.  I  have  only  to  add  that  in  my  opinion 
the  argument  on  behalf  of  the  trustee  based  upon  the 
absence  from  section  47  of  any  clausi>  in  favoiu-  of 
jiurchasers  fur  value  like  that  appearing;  in  section  48 
Is  t^ilLiciuui.  The  necessity  of  the  clause  in  section  ■^S 
ari«t«  from  the  fact  that  fraudulent  preference  ia  an 
set  of  banJmiptov.  The  result  wiU  be  that  this 
awCioa  fbils,  anl  tlie  tmstae  most  pay  the  costs. 

Application  rr/uttd. 

Solicitors  for  the  trustee,  Ilnrr'n  if:  (Viif!,<iin. 

Solicitors  for  the  London  and  Westminster  Bank, 
Ford,  Uogd,  BurittU^  S  Miekdmort, 


iCoud  of  djiprai. 

Vrom  Q.  B.  Dit.  \ 
ttonl  E.shpr,  M  R.,  and  [  June  7. 

Bowen  and  Kay,  L.JJ.)  } 

Patiu  v.  Amrr&VTHSB.  (a.) 

Frauds,  8UM»  of — M'  nu'nnnliDit  in  u  rifitiff — tutfrett 
in  land— Mortgage — iJeacription  of  mortgagee — Solid' 
ton  f»  **  pnporinff  tender  "—W  Oar.  S.  e.  8, «.  4. 

L'fXin  a  rontract  for  n  rncrti/(t<jr  <f  lawl,  the  solicitor 
Jar  Uie  intending  mortgagor  wrote  u  letter  in  whicJi  he 
mid  that  k»  had  eaOed  en  "Ms  sefiofors  to  ih»  pro- 


(a.)  Beported  by  W,  F.  Bauuy,  Esq.,  Uiuri^Lcr-at- 


Coo»4»lxnAik 


poting  leitder  m»d  had  ammged  lAs  jmgNMd  loaii  M/e{- 

lom." 

Held,  th<U  thi$  wot  not  a  $uffident  detcription  of  tk$ 
intending  mortgagee  to  tat^fy  tteUon  4  ^  Ms  Blatute  </ 

Fraudi. 

Appeal  from  the  judgment  of  A.  L.  Smith,  L.J., 
at  the  trial  of  the  action  without  ii  jury. 

The  defendant  being  desirous  of  obtaining  a  loan 
of  £1,000  upon  mort^^e  of  certain  land,  Irar  solidtOT 
entered  into  negotiationa  for  that  pmnoaa  with  a  firm 
of  solicitors,  who  were  acting  on  bensli  of  an  unnamed 
ilient.  On  the  0th  of  November,  ISDl.  the  di  fmd- 
ant's  solicitor  wrote  U)  tlie  defeiuhuit  a  letter  in  which 
he  .stated  :  "  I  called  on  th(^  soUcitora  to  the  proposing 
lender,  and  have  arranged  the  proposed  loan  as 
follows,"  &.C.,  setting  out  tho  terms  of  the  advance. 
Eventually  the  mortgage  was  not  oompLatedt  and  the 
])laintiff,  who,  it  appeared,  was  the  person  about  to 
advance  the  money  on  mortgage,  and  who  alleged 
that  he  was  always  ready  to  advance  the 
money,  but  that  the  defendant  refused  to  execute 
the  mortgage,  brought  an  action  to  recover  dama^^ 
for  breaen  of  contract  by  the  defendant  in  refusing 
to  complete  the  mortgage  to  him.  The  defendant 
pleadea  that  no  concluded  contract  had  been  entered 
nito,  and  alternatively  that  the  Ith  section  of  the 
iStatutt^  of  Frauds  had  not  been  complied  with.  At 
the  trial  the  question  of  the  Statute  of  Frauds  was  not 
argued,  and  the  learned  judge  came  to  the  oonolnsion 
that  there  was  a  ooodnded  contract  for  a  morljgige, 
and  g^ve  judgment  for  the  f^^ntiW^ 

The  defendant  appealed. 

Bowen  Rowlandt,  Q.C.  {FirmingeritWb  him),  for  tiie 
defendant,  .\ssuminj;,  as  the  h  inu  d  jndf^e  found, 
that  there  was  a  enncluded  contract  tor  a  mortgage, 
there  is  no  nienioranduin  in  writing  suflicient  to 
satisfy  section  4  of  the  Statute  of  Frauds.  The 
description  of  the  proposed  mort^geo  is  insufficient. 
The  words  "proposing  lender"  in  the  letter  ol  th« 
6th  of  Novmnber  do  not  desoribe  him  with  sniHeiant 
certainty  to  satisfy  the  ftatute.   [He  was  stoppel.] 

3/a>ii«fi/i  for  the  plaintiiF. — The  words  "  jjroposing 
lender  "  describe  the  plaintiiF  with  sutlicient  particu- 
larity. The  "  proprietor  "  of  an  estate  is  a  suftiirient 
description:  Sale  v.  Lambert,  22  W.  li.  ITS,  L.  U.  Iti 
Eq.  1  ;  Ri>^.ii(cr  r.  MiUer,  26  W.  K.  .sijo,  :i  App.  Cas. 
1124.  Here  the  proposing  lender  is  described  with 
snfflcient  certainty  as  the  penoo  who  was  tiien  in« 
structing  a  particular  firm  of  solieitors  fn  carrj' out 
the  mortgage.    That  at  once  identities  the  len<ier. 

He  al.so  referred  to  Skrlt-oi  v.  f  c/- ,  1  Do  ii.  &  J. 
587.  6  W.  K.  Ch.  Dig.  H4 ;  hotter  v.  Vujield,  22  W.  li. 
58 j,  L.  K.  18  Eq.  4:  Morritv.  Fitisn,  5  Jar.  N.  8. 
168,  7  W.  K.  Ch.  Dig.  91. 

Lord  EsiiEit,  M.K.  —It  seems  to  me  that  this  is  not 
a  sufficient  description  of  the  mortgagee  to  satisfy  the 
Statute  of  Frauds.  The  question  is  really  concluded 
by  authority.  In  Rouiter  v.  Miller  Lord  Cairns 
stated  tl.i>  law  on  the  subject:  —  "In  point  of  fact 
th«j  quisticju  is,  is  there  that  certainty  which 
is  described  in  the  legal  maxim  Id  certtun  til  -juod 
eertum  rtddi  pote$L  U  I  enter  into  a  contract  on 
behalf  of  my  olisint,  on  behalf  of  my  principal,  on 
behalf  of  my  friend,  on  b<'half  of  those  whom  it  may 
concern,  in  all  tliosi-  c^tses  there  is  no  such  statement, 
and  I  apprehend  that  in  none  of  those  <  iisi  s  would 
the  note  satisfy  the  requirements  of  the  Statute  of 
Frauds.  But  if  I,  being  really  an  agent,  enter  into  a 
contract  to  sell  Blaokacre,  ol  whuSi  I  am  not  pro- 
prietor, or  to  sell  the  house,  No.  1,  Fbrfland-place, 
on  lielialf  of  fill"  owm  r  of  that  house,  there,  I  appre- 
hend, is  a  statement  of  matter  of  fact,  as  to  which 
tlMra  MBi  ba  psrfeet  csrtainty."    Thttsion  H  n- 
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qnircH  u  statement  of  fact  as  to  which  there  is  perfect 
oeitainty,  or  iHjrfect  ccrtjiiiity  such  as  ia  deHcribeti  in 
the  ma^itn  Id  cerium  est  quod  cerium  rtddi  pitest. 
That  ii  tito  paaidple  of  law  stated  Iqr  the  House  of 
Lordi,  moA  l£ai  is  the  principle  iMA  wu  prerioaalj 
applied  by  Sir  George  Jessel,  M.K.,  in  /^  ?^^  v. 
Uuflifld,  wnoH'  ho  said  : — "  The  counsel  for  the  plain- 
tiff contt'iids  that  you  may  describe  one  of  the  parties 
as  therendorof  the  estate;  but  the  statute  oaxmot 
meea  fhal.  It  nqnires  tlu  putiea  to  be  deaaibed  in 
loahsiBMiiierMUKt  there  can  be  no  fair  or  reason- 
•iUe  dtoofe  m  to  the  penon  irtio  u  eelling  or 
buying.  That  b  un  plication  of  the  principle 
to  the  doacription  of  one  of  the  parties  as  "the 
vendor,"  and  that  case  shows  that  such  a  (Icscriji- 
tion  will  not  do.  The  law  is  aommed  up  by  Kay,  J., 
in  Jarrett  r.  Hunter,  35  W.  B.  192,  84  Ch.  D.  ISi, 
where  he  deala  with  the  casos  as  follows : —  *'  The 
law  on  this  subject  at  present  is  this  :  If  the  vendor 
is  described  in  the  contract  as  '  proprieti/r,'  'owner,' 
'  mortgagee,'  or  the  like,  the  description  is  sutHcient, 
although  he  is  nut  named  ;  but  if  he  is  described  as 
' ▼endor'  or  as  'client'  or  '  friend '  of  a  named  agent, 
that  is  not  snAoient;  tiie  reason  giren  bring,  in  the 
language  of  Lord  Cairns,  that  tlio  former  dcecription 
'is  a  statement  of  matter  of  fact,  aa  to  which  there 
can  l)e  perfect  certainty,  and  udip'  of  the  dan>^er.s 
etnick  at  by  the  Statute  of  Frauds  can  arise  '  :  liussiU  r 
JCBIer,  8tUe  v.  Lambert,  J'uiier  v.  Dujfteld;  the 
MHOB  aninet  tiie  latter  deacnptton  beini^  that,  in 
order  to  nnd  oot  wbo  is  Tendor,  dient,  or  friend,  you 
must  go  into  evidence  on  which  there  might  possibly, 
as  in  I'vtirr  v.  Dn  ffirld,  be  a  conflict,  and  that,  says 
the  lat«  Master  of  the  KoUs  in  the  last  named  case,  '  is 
exactly  what  the  Act  says  shall  not  be  decided  by 
paral  endeuce/  '  I  should  be  thrown,'  he  continues, 
'  OD  pjHol  evidenoe  to  decade  who  sold  the  estate,  who 
was  the  party  to  tlie  oontract,  the  Aet  requiring  that 
fact  to  1k)  in  writing.'  " 

Let  me  now  apply  that  principle  of  law  to  this 
ease.  "  The  solicitors  for  the  proposing  lender  "  are 
the  words  rehed  on  as  being  a  Buflhaent  deeoripiion 
of  the  mortgagee.  It  seems  to  me  tibat  it  would  be 
breaking  through  the  rule  if  we  were  so  to  hold. 

With  regard  to  Mvrrit  v.  Wilsrm,  that  case  was 
decided  upon  another  principle.  The  hendnoto  states 
that ' '  when  an  agent  contracts,  it  may  b*j  j)rovod  by 
parol  evidence  who  is  his  principal."  Thiit  utso,  to 
my  mind,  means  this :  the  agent  uad  signed  a  docu- 
ment so  as  to  make  Umself  personally  liable ;  there- 
tore  there  was  a  contract  in  writing  in  which  both 
parties  were  named.  That  being  so,  it  followed  that 
it  could  b  •  ^I'aown  by  parol  evidence  who  the  agent's 
principal  was,  the  agent  having  rendered  himself  per- 
sonally liable.  That  seems  to  he  the  meaning  of  that 
deoiiioot  and  it  does  not  affect  this  casei  Tm  npneal 
arast  therefore  be  allowed  and  judgment  entered  for 
the  defendant,  though  I  must  add  that  this  point  was 
not  brought  to  the  attention  of  the  learned  judge. 

Boir»  and  Kat,  LJJ.,  eoneorred. 

Appeal  allowed. 

Sohcitors  for  the  plaintiff,  Maudes  A  Tnuuidiffe. 
Solioiton  for  the  defendant,  Sawyer  Jc  Ellit. 


JneS. 


Q.  B.  Div. 
(Lord  Kshcr,  M.K.,  and  [ 
^wen  and  Kay,  LJJ.)  J 

linn  r.  Lauk  ahd  Xmsail  («.) 

Landlord  and  latant— Covenant  to  rrjuiir—Ikf-dt  im 
to  age  and  eharurtt  r  of  demised  prtmitei. 

In  determining  whethtr  there  has  been  a  breach  i>/ a 
OA'tn'iut  to  repair,  rtgard  must  be  had  to  tht  agt  and 
character  of  the  demised  premises  ;  and  if  tlte  prtvuit$ 
through  their  own  inherent  defects  fall  in  the  count  t/ 
time  into  a  fortiailar  tiondttuHi.  the  resuUt  ef  Ikdr 
being  in  thai  condition  art  not  hrtaehes  of  a  amrntut  l» 
rtqxiir. 

Appeal  of  the  plaintiffs  from  the  iodcment  of 
Qrantbam,  J.,attMt>ialiBlftfQ«r  of  &edeMit 

Neaham. 

The  plaintifBi  were  the  lessors,  and  the  defeodnts, 

Ivane  and  Nesham,  were  the  lessees  of  certain  pre- 
mises in  Lambeth.  The  action  was  brought  for 
damages  for  alleged  breach  of  a  covenant  in  tk'  \etM 
to  repair  tlw  denused  premises.  Alter  deUveiy  of 
defence  the  deftedaut  Lane  died,  and  the  aelian  «m 
continued  against  Nesham  alone. 

By  a  lease  dat<?d  the  2'2nd  of  November,  18S3,  the 
plaintiffs  demise*!  to  the  def-mlanta  for  a  term  of 
seven  years  from  the  :23rti  of  Si^jttomber,  188.?,  ccrtsin 
premises  in  Lambeth  oonsLsting,  iuter  alia,  of  a  mes- 
suage called  ISie  Cottage.  Tlie  defendants  oortDsatod 
that  they  woold  at  thor  own  eosts  and  AaxfiM,  vks 
and  where,  and  as  often  a«  '«v  :isi(in  sliould  require, 
well,  suiJiciently,  and  substJintially  rejiair.  uphold, 
sustain,  maintain,  amend,  and  kt'cji  the  said  prcmivi 
and  yield  up  the  same  at  the  end  of  the  term  in  tacb 
good  and  substantial  state  and  oonditionas  the  kaon 
might  be  bonnd  to  deliver  up  tlie  aame  pismins  <e 
their  8ui)erior  landlord.  The  defendants  entered  sal 
remained  in  possession  of  the  promises  until  ihe  end 
of  the  texm.  In  August,  1890,  the  plaintiffs  di'liverd 
to  the  defendants  a  notice  requiring  them  to  ei»\  ite 
certain  repairs  n>ecified.  By  taeir  statement  uf  cLum 
the  plaintiffs  aUeged  that  the  defendants  did  not  do 
the  said  repairs  pursuant  to  the  said  notioe  and  tint 
in  consequence  the  cottage  fell  into  a  dangerous  ooa» 
dition  and  had  to  be  pulled  dow^^.  The?  plaintiff! 
claimed  £700,  the  chief  item  in  which  wa-n  a  sum  of 
£<jG9,  the  cost  of  rebuilding  the  cottage.  Th*  de- 
fendant Nesham  by  his  defence  pleaded  that  tLe 
defendant  was  not  bound  by  his  covenant  to  do  the 
repairs  mentioned  in  the  notice ;  that  there  had  bam 
no  breach  of  the  covenant ;  and  that  the  bouse  had  not 
been  pulled  down  in  oonsaqnenee  of  any  deiMlt « 
his  part. 

From  the  evidence  given  at  the  trial  on  behslf  of 
theplaintiffil  it^oeared  that  tbe  boose  was  at  leut 
100  years  old,  and  was  buDt  on  what  was  called  s 

"mud  dll,"  that  is  to  say,  the  soil  being  of  a  bojCpy 
nature,  a  platform  of  timber  was  placed  on  the  tnuildy 
soil  and  ttie  house  was  built  mi  the  tiuiVier.  Th<^  mud 
was  about  seventeen  feet  deep  and  bt'neath  that  wai 
graveh  In  consequence  of  the  mud  cill  being  of 
timber  inrtead  of  oooctete,  it  gradually  dsosjadsiid 
caused  the  foundations  of  the  noose  to  dnk,  end  vm 
cauHcd  the  south  wall  of  the  house  to  bulge. 
plaiutiirs  surveyor  statcil  that  if  the  wall  had  hem 
pointed  and  undeqiiuned  no  ditli^  ulty  would  hate 
arisen.  In  August,  18^0,  ho  gave  notice  to  th* 
defendants  to  pull  down  the  wall,  but  he  did  n.<' 
think  this  conla  have  been  done  without  poUiqg  dowa 
the  iribole  boose.  In  this  latter  opinion  be  WM 
roborated  hy  the  distriot 


(a.)  Bspocted  bgrF.  0.  KuBiiraov,  Bsq*! 

at-Law. 
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the  house  in  November,  1891,  and  condomnod  it  as  a 
dangerous  structure,  and  it  was  tlien  pullo<l  down. 
The  cost  of  patting  the  boose  right  waa  estimated  at 
•bovt  £520.  All  uw  wpairs  sj^cified  in  the  notioe 
ofAngnit*  18W,i»iM«Moatedifieh  the «Boopti(m of 
fhcnpdi*  to  the  well. 

Onntham,  J.,  held  that  there  had  l>oen  nobrrach  of 
the  corenaut,  and  gavo  judgment  for  the  defendant 
Kesham. 

The  plaintifis  appealed. 

f.  Ttrrdlt  for  the  pkintiffs,  argued  that,  aititoagb. 
in  eoinlnun^  s  ooveimnt  to  repair  regard  must  he  had 

to  thf  uge  of  the  demised  jiremiws,  yet  the  language 
01  tliis  covenant  was  wide  enough  to  include  the 
repairs  required. 

He  cited  BuUoek  r,  Jhnmitt,  6  T.  B.  6o0 ;  Favne 
^.BatM,  16 H.  ft  W.  541;  Btt$tmr,  FnU,  12W.  R. 
157,  Hflo,  2  H.  &  C.  676  ;  Proudfooi  v.  Hart,  38  W.  R. 
730,  2o  U.  B.  D.  42 ;  OuUeridge  v.  MunwnU,  7  C.  & 
P.  129.  1  Mood.  &  Kob.  .331.  [BownsK,  Lj.,  Tefened 
to  Soward  v.  Ltyyatt,  7  C.  «&  P.  613.] 

McCaUt  Q'C',  and  SUwart-Smiih,  for  tibe  defoaduit 
Kaiham,  wen  not  oalled  upon* 

Loid  BsRSR,  If  .B. — In  detenniidiig  this  ease  we 

hare  to  consider  by  what  rules  our  inquiry  is  to  be 
gOTomed.    In  Smitli's  I.andlord  and  Tenant,  3rd  ed., 
at  p.  30'i,  the  result  of  the  cases  on  the  subject  is 
correctly  stated  to  be  as  follows :  "  These  cum 
established  fhat  where  (liere  is  a  |^eral  covenant  to 
repair,  the  age  and  general  condition  of  the  house  at 
the  commencement  of  the  tentincy  are  to  be  taken 
into  consideration,"  not   only    in    considering  the 
amount  of  repair  which  the  tenant  is  bound  to  do,  but 
"  iu  considering  whether  the  OOVemnt  has  been 
broken."   Ijdo  not  dtc  that  passage  as  an  authotity, 
hat  I  adopt  it  as  being  a  correct  statement  of  the  rme 
to  be  deduced  from  the  cases.    The  passage  is  based 
on  the  observations  of  Tindal,  C.J.,  in  husonuning 
«p  in  OvUeridgtv.  Munyard,  which  ie  dNniTS  ottea 
CD  tUi  pomfc,  when  ha  aaid :  "  Where  a  ^vj  old 
bnSding  ie  demiaed,  and  tiie  leiiee  enters  into  a 
covenant  to   repair,  it  is  not  meant  that  the  old 
building  is  to  be  restored  in  a  renewed  form  at  the 
end  of  th<!  term,  or  of  greater  value  than  it  was  at 
the  commencement  of  the  term.   What  the  natural 
operation  of  time  flowinif  on,  effisotSt  and  all  that  the 
elements  bring  about,  in  dimimshing  tlie  value,  con- 
stitute a  loes  which,  so  far      it  result-s  from  time  and 
iiuture,  falls  upon  the  landlord."  Then'fure  the  nature 
and  condition  of  the  house  at  the  time  of  the  demise 
must  be  looked  at.    If  it  is  a  wooden  house,  tiie 
tenant,  in  repairing,  is  not  bound  to  make  it  a  brick 
honse,  or,  if  the  house  is  built  on  wooden  piles  driven 
into  soft  ground,  the  tenant  is  not  obliged  to  replace 
the  wooden  piles  by  concrete.    That  is  laid  down  by 
Lord  Abinger  in  Suioard  v.  L^gatt,  where  he  points 
ont  that  the  ngtan  done  usually  eseeeded  the  amount 
of  file  estimate,  "because,  when  tilie  work  b  actually 
done,  improvements  are  made  for  which  the  tenant  is 
not  liable,  of  which  the  improved  mode  of  laying  the 
joists  in  the  kitchen  is  an  example ;  and  if  the  joists 
have  now  been  laid  in  a  manner  which  wiU  nudcB  them 
more  dnnUe,  and  last  longer,  befera  new  ones  are 
:ipain  wanted,  that  is  a  thing  for  which  the  tenant  is 
uot  liable  on  the  covenant  to  repair."    The  cases 
therefor*-  show  tliat  if  a  person  takes  a  house  which  is 
of  such  a  kind  that  by  its  own  inherent  nature  it  will, 
in  oonise  of  time,  fMu  into  a  partionlar  condition,  then 
the  natural  consequences  of  its  being  in  that  condition 
are  not  within  the  tenant's  covenant  to  repair,  how- 
ever large  the  words  of  the  covenant  may  bo,  because 
a  covenant  to  repair  a  house  is  not  a  covenant  to 
dsliror  vpabtheead  of  tiie  term  something  dtflmnt 


Ck>VBT  or  Apfeai.. 


from  that  which  the  tenaut  took  at  the  commencement 
of  the  t-erm. 

In  this  case  the  evidence  shows  that  the  house  is  a 
very  old  house  in  Lambeth.  In  former  days,  when- 
over  there  was  an  unusually  high  tide,  Lambeth  waa 
often  under  water,  and  the  soil  became  saturated 
with  water,  and  was  converted  into  mud.  Therefore, 
before  building  the  house  a  platform  of  timber  was 
constructed  on  ifaie  muddy,  slufting  soil,  and  on  this 
platform  the  house  was  built.  That  is  the  nature  and 
condition  of  the  house,  and  the  effects  of  anything 
which  happens  in  course  of  time  through  natural 
causes  to  such  a  house  are  results  from  time  and 
nature  which  fall  upon  the  landlord,  and  are  not 
breaohea  of  the  coTeaant  to  repair,  thoogh  they  are 
matters  whieli  must  be  taken  into  aoooont  in  oon- 
sidoring  whether  the  covenant  has  been  broken. 

That  seems  to  mo  to  be  the  state  of  things  in  this 
case,  and  therefore  Grantham,  J.,  was  right  in 
holding,  on  tiM  plainttffa*  evidence,  that  there  was 
no  breach  of  the  oovenant.  The  tenant  from  time  to 
time  did  the  proper  repairs,  and  now  the  plaintiffs 
want  him  to  do  something  which  ho  is  not  bound  to 
do,  and  which  would  be  of  no  avail  vnless  he  boilt  a 
house  of  an  entirely  different  kind. 

BoWE-V,  L.J. — I  am  of  the  same  oj)inion. 

Kay,  L.J.— T  agree,  and  hav<'  only  a  few  words  to 
add.  In  construin;:,'  this  covenant  nprard  must  be 
had  to  the  character  of  what  was  oemised.  As- 
suming that  the  terms  of  this  oovenant  were  in  the 
widest  language,  and  imposed  upon  the  tenant  the 
liability  to  put  th(>  promises  into  repair,  as  well  as  to 
keep  them  in  repair,  still  the  case  of  /'ai/ne  v.  Haytie 
shows  that  the  age  and  character  of  the  house  must 
be  taken  into  account.  The  character  of  this  house 
has  been  described  by  the  Master  of  the  Rolls,  and 
the  only  way  of  repairing  it  during  the  tenancy 
would  have  been  by  moaiiH  of  what  is  called  undcr- 

S inning — i.e.,  it  would  have  been  necessary  to  dig 
own  through  liw  SOteniaeu  fsst  of  mud  until  tha 
solid  gravel  waa  leaehed,  and  than  build  up  from 
that  to  the  brickwork  of  rae  honse.  That  would  not 
be  repairing  or  upholding  or  maintaining  a  house  of 
the  same  character  as  was  demised.  It  would  be 
making  an  entirely  now  and  different  house,  and, 
besides  that,  it  is  doubtful  whether  it  could  be  done 
at  aU  without  pulling  down  the  honse  and  rebuilding 
it.  It  is  not  suggested  that  the  repairs  could  have 
been  done  by  putting  in  a  new  timber  foundation  in 
the  pdiice  of  the  old  one  ;  uuderjiinning  suoh  as  I 
have  described  was  the  only  means  of  repairing  the 
house,  but  such  work  as  that  does  not,  in  my  opinion, 
come  within  the  covenant  to  repair,  and  thexe  has, 
therefore,  been  no  breach. 

Appeal  iSmnktei, 

Solidtofs  for  the  plaintilb,  FsmiAijr*  Bom,  A  Afan- 

ning. 

Solicitors  for  the  defendant,  iVumon,  Let,  &  Heimet, 


From  Chan.  Div.  \ 
(Lindlcy,  Bowen,  and  April  21,  27. 

Kay,  L.  JJ.)  ) 

In  re  Powell's  Trabe-Makk.  (a.) 

Tntde-'inaiflh—llegUlraHm'-Adion  for  iu/rfngmento/ 

one  mark — Motion  hy  defendant  to  expunge  a  different 
mark  from  register — "  Ftrsun  aggrieved  " — Isolated 

(a.)  B^orted  1^  A&thvb  Lawksnob,  Bsq.,  Bar- 
tiitecHit-Law, 
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uter— Patents,  Dtujns,  and  Trade-Msrt$  Alt,  1888 
(46  <t  47  Ftd.  c  57),  M.  64  (3),  90. 

Under  tedion  90  r/  Palentt,  /V^i';/;!.*,  fneZ  Trndr- 
Marka  Act,  1883,  rfipiirimj  (in  (ijtfjlirmit  for  rictijim- 
tiun  I'J  tlif  rnjiittr  of  traili  -,niir!,'«  (n  n  "  r.fi'U 
aggrieved,"  any  prf  )*  f  A"  i  s  in  the  mime  trade  aa  thr 
JMnott  lofto  hut  regiM'  tht  vmrk  tvliich  it  alUgtd  to  U 
nanmgfiilhf  twittered,  and  wiw  may  a<  tome  /tUure  Utnt 
in  the  crmnary  teope  of  hit  hutineat  detire  to  deal  in  the 
(triii'lf  rnvirfd  hij  ffic  rrijitlnidon,  even  though  at  the 
tiinf  if  vulkiiKj  the  (ijiiiliaitiuii  tu  ndi/if  he  hat  nu 
pi-'-i' lit  i.'f  iiniimliate  iiiteutioH  or  dttirt  1o  dtl^  in  it,  it 
prima  ftude  a  '^person  a<jgrieved." 

In  1864  /».,  on  behalf  of  a.  tt  Co.,  a  Jinn  of  tauce 
flt(Mi(AicteMn*  rtgidend  ti>9word$  **  i'onbMre  Mdith  " 
m  a  trade-mark  for  a  certain  tauee,  on  the  ground  if 
Mer  of  thoMf  wiirda  as  a  trade-nvirh  }<rf<>i'  tif  ]']t!i  if 
Auijuti,  1875.  /'.  had  previously,  in  187<i.  nu  iirhulf  if 
the  firm,  reijistere<t  two  other  trude-inarkt,  thr  churiirter- 
ittic  feature  of  which  toot  the  device  of  a  withw  jnittem 
plate,  daiming  for  them  {at  tubtequentiif  in  the  tote  of 
the  wordt  "  Yorkthire  Retith "]  uter  at  trade-marks 
prior  to  1875.  /»  1891  P.  hronghtan  action  agaiuft  the 
I',  fit.,  trim  ift're  alsii  ajkc  iitmiufitrdirrrs,  to  rrMrniu 
them  from  u»iiig  what  he  ullrged  tu  be  a  tulouruUr 
imitation  of  hi*  registered  wiUow  pattern  mark.  The 
B.  Co.  tlien  mowd  to  expunge  from  the  regiitir 
"  Torkahire  IMith**  irade^mai*,  on  ike  grouud 
that  they  tcere  "aggrinnr'  hij  it  being  there.  Thr 
wordt  •*  Yorkshire  Ililinh  "  alone  had,  prior  to  187.J, 
only  been  tue<l  by  /'.  "u  /Kicking  cases  containing  bottlr$ 
if  the  sauce ;  the  ImttUs  of  sauce  were  put  upon  the 
tnnrkd  vith  the  irillotv pattern  mark  upon  them.  The 
Ji.  Co.  had  not  formed  any  definite  intention  or  detire  to 
deal  in  »  Yormire  Bdith** 

Jlehl,  that  the  Jl.  Co.  were  "pr«o>«  aggrieved" 
within  section  90  so  as  to  be  entitled  to  (ipply  tu  rrrtify 
the  regilter  :  <ut'l  (hat  upon  the  evidence  the  mtrof  the 
words  *'  Yorkshire  Iltlish"  upon  the  jKvkiiig  casts  had 
not  cotiatitutrd  user  as  a  trade-mark  prior  to  the  jiissing 
the  Trade-Markt  Itegittration  Adt  and  tke 

worth  mutt  aeeordingljf  be  tspuugrd. 

Decision  d/Chitty,  J.,  ajfinnnl. 

Principle  in  In  re  ApoUinahs  Co.'s  Trade-Mark, 
[1881]  2  CA.  186. 89  IT.  it.  Dig.  287,  eOended. 

AppOtl  from  a  dednon  of  Chittv,  J. 
In  1876  William  Powell,  on  bdbalf  of  the  firm  of 
Ckmdall,  Bnckhouse,  ft  Co.,  who  were  manufacturers 

of  8nuce8  tit  Ixcds,  registered  two  trade- marks — N'os. 
3,101  and  .'i,l02 — tlio  former  uonHistiug  of  a  label 
with  the  words  "  The  Celebrated  Yorkshire  Relish," 
and  tbe  device  of  a  willow  pattern  pUte,  the  latt^, 
the  device  of  the  wfllow  pattern  plate  alone— daim- 
ing: innny  years'  w^ot  iih  a  trade-iniirk  jirinr  to  the 
i;jtli  of  August,  1S7."),  the  diite  of  the  i.ii>Hing  of  tbo 
Tnide-Murks  Kegistr.itii.iii  Act,  is7'i. 

In  la&i  Powell,  in  the  name  of  the  firm,  registered 
as  a  trade-mark,  No.  37,030,  the  words  "  Yorkt^hire 
BeUsh  "  akme,  naer  as  a  ttada-mark  for  about  eleven 
yean  prevloua  to  the  18th  of  August,  1875,  being 

olainiea  in  respect  of  it. 

In  18'J1  Messrs.  GooJall,  lliickhuuse,  &  Co.  brought 
an  fiction  against  the  Biriuingham  Vinegar  Co., 
who  were  manufacturers  of  Huuces  at  Birmingham,  to 
featraiB  them  from  using  u  label  for  a  sauce  of  theirs 
called  "London  Kdish,"  which  they  alleged  was  a 
colourable  imitation  of  their  willow  pattern  registered 
tradc-iiwirk.  The  defendant  c  )mi)anY  thereupon  moved 
to  expunge  from  the  register  the  Tilaiuti£r8  trade-mark 
No.  37,030,  on  the  ground  that  they  were  "  aggrieved 
panons"  who  were  hampered  in  their  business  by 
th»  xatntioii  of  that  mark  on  the  register,  and  oon- 
^fnilfriy  that  tiio  toMbMiMiA  waa  had  baoaaie  tiw 


words  "Yorkshire  Relish"  alone  had: 
as  a  trade-mark  before 
It  did  not  appear  from  the  efftdflnee  that  ptiorte 

August,  1S7.'),  tlie  words  "Yorkshire  Relish  '  alooe, 
were  used  by  the  plaintiffs  except  upon  packing  cssei 
containing  bottles  of  the  .sauc",  the  words  being 
ritencillKl  on  the  osises.  The  bottles  oontaioing  the 
Hiiuje  were  put  upon  the  market  with  the  words 
"Yorkshire  BeUsh"  and  the  aaaaa  ol  the  flim 
"Ooodoll.  Backhonse,  ft  Oo."  imprcesed  im  tin 
l>ottl(s  th>niselv(s  in  the  making,  iin<\  .ilso  with 
labels  with  the  willow  pattern  mark  on  th-  uijila-fd 
on  tlie  '-v\r  lit  the  bottles  and  over  the  corks.  It  did 
not  appear  that  the  defendant  company  ha<l  fomi<^ 
any  detinite  preeent  intention  or  immediate  desire  to 
manufacture  or  sdl  saooe  under  the  name  of  "  Yodi- 
Rhire  Relish  "  ;  a  Mr.  Thompeon.  the  manager  of  the 
defendant  company,  made  an  affidavit  in  which  he 
stated  that  "  the  ssiid  firm  of  GooduU,  BuckLoav,  i 
Co.,  by  means  of  their  said  wrongly  registensl  trade- 
mark, have  narrowed  and  are  narrowing  the  eree  of 
bosinesa  open  to  the  said  Birmingham  Tiatpt 
Brewery  Co.,  and  are  exdoding  the  said  oonmsaj 
from  a  portion  of  the  trade  into  which  they  dflB* 
to  enter,  and  the  rights  of  the  said  company  u 
persons  who  are  engageti  iu  the  same  trade  as  the 
said  Goodall,  Backhouse,  &  Co.  are  restricted  by  the 
retention  on  the  regial'tf'  of  the  said  wrongly  regi*- 
t<'red  mark,  and  aamege  k  thereby  caosM  to  the 
company"  ;  but,  on  liis  being  put  in  the  witness  hot 
for  cross-examination  when  the  appeal  was  heard,  ft 
apjM  arc'l  that  the  (question  of  competing  in  respect  o( 
the  particular  article  "  Yorkshire  Relish"  had  ncicr 
been  dealt  with  or  diaeoMed  bj  tha  direeton  of  Ui 
con^pany. 

Section  64  of  the  Fatenta,  Designs,  and  Trade- 
Marks  Act,  ISs;!,  provides  (3)  that  "  .any  special  and 
distinctive  word  or  words,  letter,  iiguiv,  or  coiahina- 
tion  of  li  tters  or  figure."),  or  of  letters  and  tigurcs  used 
<is  a  trado-mark  before  the  l.'ith  day  of  August,  187^, 
may  be  registered  as  a  trade- niMrk." 

twotion  90 provides  as  follows:— "  The  oonitmqri 
on  tho  applioa^n  of  any  person  aggrieved  by  .  .  . 
any  entry  made  without  sufKcient  cause  in  any  such 
register,"  I'.r.,  any  register  kept  under  tho  Act, 
"make  .<<uch   order  for  cxpongiaf  cr 

varying  the  entry,  as  the  court  thinks  fit." 

Cbitty,  J.,  held  that  the  applicants  were  '*penont 
agnisred  "  within  section  90  of  the  Patents,  Desini. 
and  Trade-Marks  Act,  1883.  so  as  to  be  entitled  Is 
apply  fill  the  trade-mark  to  b<'  expunged,  and  tbst 
tho  word.s  "  Yorkshire  lielish  "  alone,  had  not  been 
used  as  a  trade-mark  prior  to  the  passing  of  the  Trade- 
Marks  Begistratiou  Act,  1875,  and  they  must  be 
expunged  from  the  register. 

From  that  deoiaion  rowell  afipealed. 

Sir  Hunt,,'  n,i,;,i,  Aston,  Q.C.,  and  J.  CiitUr, 

for  tho  apix  llant. — The  first  question  is  whether  the 
respondents  are  "  persons  aggrieved  "  by  our  mark 
"Xorkahire  Beliah"  being  on  the  regiater:  tha 
aeoond  is  whether,  if  they  are,  they  have  made  eat 
that  the  mark  is  wrongly  on  the  register.  As  to  the 
first  point,  tho  resiwudents  arc  not  "  persons 
aggrieved  "  ;  in  order  to  be  such,  they  must  be  ham- 
pered iu  their  trade:  in  re  ApoUimrit  Co.'t  Trade- 
Mark,  [1891]  2  Ch.  186,  224,  W^,  89  W.  R.  Dig.  237, 
which  they  are  not.  As  to  the  second  point,  the 
words  "  Yorkshire  Relish  "  wore  used  alone,  on  the 

packing  cases  a.s  a  t  raile-iuark.  as  "  ilisi  iticl  ive  words 
indicating  that  the  cont<'nts  were  GoodaJl  ct  Co.  • 

foods.    Richards  v.  JMchtr,  [1891]  2  Ch.  '  W. 

H  Dig.  237,  ia  diatingniahahle,  as  in  that  case  there 
vaa  no  indepaBdant  or  iaolaited  nae  of  the  word 
"HoMpola";  but  Iwn  tin        «f  ^  •ori* 
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"Yorkshire  Relish  "  on  tho  cuscs  whs  an  isolated 
user,  IK)  nthor  wnnls  were  used.  A  inau  may  have 
nore  than  one  trade-iuark,  oue  for  use  on  packing 
cues  in  the  wholesale  trade,  and  the  other  for  me  on 
bottles  in  the  retail  trade. 

They  alio  lefeiied  to  Mmtyomery  Thompton, 
[1891]  A.  C.  217,  39  W.  E.  Dig.  235. 

MouUm,  Q.C„  Fanottt,  Q,C.,  and  P.  II.  Fothergill, 
iortheTespaodenta. — The  name  "  Torkihire  Beliah  " 
vu  put  on  the  cases  as  the  name  of  the  thing,  to 
ihov  what  was  inside  the  cases,  and  not  as  a  trade - 
■uk.  [Tlier  wera  atopped  hf  tlie  oooxt.] 

LlNDLEY.  L.J, — Tho  first  question  which  here  arises 
whether  the  applicanto,  tho  respondents  on  this  ap- 
{loal,  are  "  persons  aggrieved,"  that  is  to  say,  whether 
thaiyhave  any /octM  aiandi  at  all  tocomplainof  thiatrade- 
Biark  No.  37,030,  even  if  it  should  be  wron^nlly  on  the 
RgiaUsr.  In  order  to  consider  that  question  we  most 
tun  to  the  authorities  which  have  decided  the  true 
construction  to  bo  put  on  tho  expression  "  person 
aggrieved."  The  real  state  of  things  appears  to  oe  this: 
The  applicants  are  a  company — they  make  sauces, 
they  make  Woroeater  Saaoe  and  they  make  Loodon 
BeUih.  They  have  not  oonaidered,  ea  I  understand 
Mr.  Thompson,  whether  thoy  will  or  will  not  make 
Yorkshire  llelish  ;  and  their  position  is  this,  that  so 
lonp  a.s  Y'orkshire  I'l  lisli  is  on  tho  trudc-niark  regis- 
ter it  is  no  use  considering  that,  because  they  cannot 
do  it ;  but  if  it  were  removed  it  is  ^)08sihle  for  any- 
t^Bg  I  Imow  thet  th^  might;  and  having  Tqgatd  to 
fheteale  whwh  were  laid  ^wn  in  the  Apmittarit  aue 
it  strikes  me  that  thoy  are  persons  aggrieved  in  this 
sense,  that  we  cannot  refuse  to  hear  the  case  on  tho 
merits  at  their  instance.  They  have  such  an  interest 
in  this  matter — they  are  not  common  informers,  they 
aie  not  persons  who  have  nothing  on  earth  to  do  with 
Ihe  HOOB  trade— and  it  mvr  well  be  (I  do  not  know 
vhether  it  it  well  fonndea  or  not)  that  If  they  can 
gft  rid  of  this  mark  they  will  sell  Yorksliirc  I'elish. 
Therefore  I  think  the  first  point  fails,  notwitbstiuidiiig 
that  it  is  true  that  there  is  no  evidence  forthcoiiiiug 
that  they  really  will  or  do  intend  to  make  Yorkshire 
Beliah.  It  is  sufficient  for  them  to  aey»  "  We  ehonld 
like  to  consider  that»  when  we  ate  in  •  position  to  do 
it  if  wo  wish." 

The  next  point  is  whether  this  entry  is  iinprojterly 
made  on  the  register.  In  order  to  determine  that 
we  must  go  back  to  the  (i4th  section,  clause  :i ;  and 
now  oomea  the  queation  whether  the  words  "  York- 
dilreBdtah*' weremed  as  a  trade-mark  before  tho 
13th  of  August,  1875.  Now  tho  evidence  shows  that 
this  temi  "  Yorkshire  Relish"  has  been  used  by  the 
a;ipt  llants  to  denote  some  kind  of  sauce  made  by 
them  ever  since  1862,  aud  they  have  got  a  reputation 
for  it ;  but  idmtii  most  important  to  obaerre  ii  this, 
that  theyhaTO  no  ezeliuive  right  to  the  oae  of  the 
words  "  ToiUhire  BeUsh  **  mtlesa  they  oen  maintain 
this  juirticular  registered  mark.  Tlieir  right  apart 
frinu  that,  is  to  prevent  anybody  from  selling  "  York- 

shii  o  K<'lish"  in  such  a  way  as  to  pan  off  theuT  goods 

as  the  appellants'  goods. 

Now,  in  what  s^se  and  to  what  extent  was  it  used 
before  1875?  Caaaa  beginning  with  the  Braided 
JKsecf  JSCsr  «is«  {Re  Patmer,  32  W.  B.  306,  24  Ch.  D. 
sot),  and  going  down  to  tho  Diannmd  Cast  Stetl  case 
(Be  Sj^o.rrr,  ;j  Hep.  i'at.  Cas.  73.  :5t  W.  R.  Dig.  200) 
and  the  Mfni'jx'h'  rase  (///'•  A (iri.'^  v.  !!ii(clicr),  all  show 
that  the  user  as  a  trade-mark  must  bo  the  user  of 
ttat  wUdk  is  registered  as  u  trade-mark  by  itself, 
and  not  naer  of  it  in  combination  with  something 
dse.  What  is  tho  user  here  relied  upon?  In  this 
caso  a  sauce  is  sold  in  bottles,  .md  tho  bottles  are  not 
marked  "  Yorkshire  lielish  "  alone,  far  from  it.  The 

i^pallaatslum  pntvpoathrirboMlM  ft]aibal,wliidi 


ha-s  been  in  u.se  for  a  great  number  of  years  contain- 
ing a  willow  ].:it{rm  plate,  their  own  names,  andutlier 
things  ;  and  there  is  a  general  look  about  the  bottles 
which  would  protect  tM  appellants  against  anybody 
who  sold  aiiiular  sanoe,  or  any  other  sauce  of  asmilar 
name,  in  bottles  similarly  got  up ;  but  they  have  never 
used  on  their  bottles  the  words  "  Yorkshire  Relish  " 
alone.  The  only  use  they  have  ever  made  of  these 
words  alone,  before  187.5  was  this,  that  "  Yorkshire 
Relish  "  was  put  on  the  packing  cases  in  which  these 
bottles  were  sold,  and  sold  in  considerable  quantities. 
Upon  those  packingcasos,  and  upon  those  alone,  the 
words  "Yorkshire  Relish"  did  appear — "TorUhire 
Relish  "  puro  aud  simple,  apart  from  the  names  of 
the  makers,  apart  from  a  plate,  and  apart  from 
everything  else.  There  may  have  been,  and  I  believe 
there  were  on  the  packing  cases  some  numbers  for 
booking  purposes,  but  that  is  not  material.  There- 
fore, to  that  extent  they  used  the  words  "  Yorkshire 
Relish  "  alone,  on  tho  packing  cases,  and  that  is  the 
user  on  which  they  rely. 

Now,  was  that  usi-r  as  a  trade-mark  Against  the 
appellants'  contention  there  is  this  fact  which  is  very 
extraordinaiy,  that  in  1876  Powell  registers  what  he 
calls  his  trsde-maalt,  and  lie  registers,  not  "  Toik» 
shire  Relish,"  either  alone  or  in  combination  with  any- 
thing else,  but  he  registers  the  willow  pattern  plate, 
and  in  the  interval  between  1S7')  and  IHS  t  ho  sells  his 
buttles  with  the  old  label,  as  I  imderstand  it.  but  with 
the  addition  of  a  label  which  runs  thus :  "  Yorkshire 
Belish,"  with  the  willow  pattern  plate  at  the  comer, 
"  Trade-maA  reftiittered,  willow  pattern  plate.** 
Therefore,  upon  the  Ix  ftks  at  all  events,  and  upon 
the  register  in  1S7<J  and  between  l^'fi  and  1H84,  he 
tells  you  that  his  trade-murk  is  the  willow  pattern 
plate.  Now  if,  notwithstanding  that,  it  appeared 
that  the  packing  cases  sold  the  sauce  iu  the  same 
sense  in  which  packing  oaaea  do  Mnwatiwi—  gell  thait 
contents— as  when  you  buy  a  box  of  dgars  wiUl  a 
peculiar  brand  on  the  framework  of  the  box  that  is 
the  trade-mark  of  the  cigar,  although  the  trade- 
mark is  not  repeated  on  each  cigar — if  those  words 
were  used  ou  the  packing  cases  in  the  same  sense  and 
with  the  same  meaning  as  we  find  btnnds  and  miu-ks 
on  cigar  boxes  or  eau  do  Cologne  cases  or  chocolate 
cases,  and  so  on ;  if  the  packing  case  sold  the  article 
there  would  be  a  great  deal  in  it ;  but  to  my  mind  it 
is  perfectly  hopeles.8  for  anybody  tu  come  to  the  con- 
clusion which  is  rcfjuisite  in  order  to  pull  this  contri- 
tion through,  and  to  show  that "  Yorkshire  Beliah  "  on 
packing  caaes  sold  the  article.  What  sold  tiie  article 
was  what  appeared  on  the  bottle,  not  the  words 
*'  Yorkshire  Relish  "  put  on  tho  packing  cases  once 
on  l  at  h  nf  fuur  sides.  No  doubt  they  were  put  there 
to  indicate  the  contents — that  they  were  bottles  of 
"  Yorkshire  Relish."  It  appears  to  me,  therefore, 
that  the  proof  in  fMt  of  the  user  of  these  woxds  as  » 
trade-mark  before  1875  breeks  down.  For  these 
reasons  I  am  of  opinion  that  this  mark  ought  to  bo 
removed,  aud  that  thus  appeal  must  be  dismissed. 

BOWKN,  L.J. — I  am  of  the  same  opinion,  and  I 
shall  take  first  the  last  question  my  brother  has 
treated,  namely,  the  question  whether  there  is 
evidence  here  to  satisfy  us  that  the  term  "Torkshire 
Relish "  had  been  used  as  a  trade-mark  before  tho 
13th  of  August,  1875.  The  term  *'  Y'orkshiro 
Relish  "  has  been  impressed  on  imcking  ciises  on  the 
outside  of  tho  four  sides.  Is  that  user  a  user  as  a 
trade-mark  of  the  term  "Yorkshire  Relish"?  It 
seems  to  me  that  the  answer  is  to  be  given  hjr  the 
simplest  oonriderafion  of  what  is  really  the  fanoHon 
of  a  trade-mark,  about  which  there  re»illy  can  bo  no 
question.  The  function  of  a  trade-mark  is  to  give  an 
indkntaon  to  th«  purchaser  as  to  the  mannfaotore  or 
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qinlity  of  lb*  gcwds,  to  give  an  indication  to  hia  oja 
of  ths  trade  sonrce  from  which  the  goods  oome,  or 
the  tiade  hands  throufl^h  whidi  they  peas  on  their  mj 

to  tho  market.  It  tells  the  person  who  is  about  to 
buy,  or  considnrin>»  whether  he  shftll  bay,  that  what 
is  prest'iit^Mi  to  hiiu  is  cithnr  whiit  li>'  lias  known  bcforo 
under  the  siuiilar  uamo  as  coming  from  a  oourco  with 
which  he  is  aoqpninted,  or  that  it  is  what  he  h-M 
heard  of  beion^  aa  oombig  from  that  similar  aonioe. 
A  trada-maric  in  that  sense  Is  impressed  upon  or 
OOmwctod  with  articles  which  have  to  Ix"  sold.  T*  is 
obvious  that  if  it  is  to  an  indictition  to  th<'  jiur- 
chaser'H  oye  of  wLat  1  hiivts  stated,  it  must  citht-r  bo 
impresBed  on  the  goods  or  accompany  tho  goods  in 
mm  a  sense  as  to  produoe  that  effect  upon  the  pur- 
flhaaar.  Aooordingly  it  majr  be  either  marked  on  the 
goods  themselves,  or,  if  that  is  not  posBbte  or  oonve- 
niont,  it  may  bo  marked  on  tho  vrhide  of  the  goods, 
and  may  be,  and  sometimes,  I  dnrc  say,  is,  markinl 
upon  the  covering  or  exterior  of  the  packing  case  of  the 

Siods.  But  when  yon  are  considering  a  mark  upon 
e  vehicle  as  distinct  from  a  mark  upon  the  goods, 
or,  indeed,  just  as  yon  would  if  you  were  considering 
tho  mark  on  the  goods,  hut,  <i  fortiori,  when  you  are 
considering  the  mark  on  the  vehicle  that  convoyB  the 
goods — especially  an  outer  covering,  like  a  packing 
case— you  must  ask  yourself  carefiuly,  Is  this  mark, 
tiuni^  it  is  »  marie  used  by  these  puticolar  persons, 
naed  aa  a  tnda-maik  ?  Is  its  objeet  and  nae  to  indi> 
oata  to  the  pondmser  what  I  have  suggeitedf 

The  alteniatiTe  view  of  what  is  pat  outside  a  packing 
ciise  is  tiuit  its  object  is  not  to  indicate  anything  at  all 
to  the  purchaser,  out  to  indicate  to  those  who  are  hand- 
ling tne  paoking  case  eithw  for  the  purpose  of  car- 
ziaga  or  storaga,  or  otherwise,  what  tM  oontents  are. 
We  have  to  dedde  which  of  {hose  views  is  the  true 
view. 

It  seems  to  me,  thougli  it  is  perfectly  posaiblc  that 
a  iiKirk  nil  a  packing  case  may  bo  intended  to  be  used 
as  a  trade-mark,  it  can  only  as  a  rule  be  so,  when  the 
Xf*^"g  case  is  intended  to  sell  the  goods,  and  the 
f«*^"C  case  ia  intended  to  be  the  thing  shown  to  the 
porohaMT  hy  which  he  is  to  judge.  I  fsel  very  great 
donbt  indeed  myself  as  to  whether  it  would  be 
reasonable  to  come  to  the  conclusicin  iu  such  a  case  as 
this,  that  the  packing  cases  were  intended  to  be  used 
in  that  way  for  the  sale  of  the  goods.  Certainly 
aobodv  is  going  to  lay  down  as  a  matter  of  law— ancl 
it  would  be  impossible  to  lay  down  as  a  matter  of 
law  without  a  universal  knowledge  of  trade,  both  all 
trades  present  and  all  trades  to  conn"  that  there  may 
not  l>e  trades,  and  may  not  be  cuuditiuns  of  particular 
trades,  in  which  marks  on  packing  cn»es  may  be  and 
are  marks  used  as  trade-marks.  1  am  not  going  to 
la^  down  anything  of  the  sort.  I  sum  up  the 
evidence  in  this  case  by  saying  thiit  so  far  as  the 
evidence  goes  I  very  much  doubt  whether  this  was 

OIH'  '.'f    tllJlt  i1h8S  <.if  UilHt'H. 

13ut  the  balaiiee  uf  judgment  fails  in  one  direction 
most  heavily  as  soon  as  we  learn  the  history  of  this 
oaaa.  It  is  on  the  bottles,  in  the  case  of  a  sauoe,  tiiat 
I  shoidd  partienlariy  look  to  find  a  trade-mark  if 

there  is  one.  Though  I  do  not  ai^  as  a  matter  of 
law  it  must  be  so,  us  a  matter  of  business  I  should 
hii%'0  expected  to  find  it  on  the  bottle.  Tho 
apiiellants  use  on  the  bottle  a  different  mark 
altogether,  and  bavo  UBod  this  difTorent  mark  on 
the  bottle  as  long  aa  they  have  used  the  term 
'*  Yorkshire  Bdish^  on  the  cases,  and  in  1876  when 
they  came  to  regist<.T,  h:ivii)g  tho  jtowar  at  law,  if 
*•  Yorkshire  Relish  "  really  was  u  trade-mark  of  theirs 
at  that  time,  to  register  ' '  Yorkshire  Eolish  "  as  a 
trade-mark,  they  do  not  register  "  Yorkshire  Kelish  " 
•a »  trade-mark  at  all,  but  they  register  this  other 
mark;  and  on  tho  outaide  of  thair  bottle  ia  *  willow 


pattern  plala  device,  with  "Trade-mark  regiitcnd, 
willow  patteoi  plate"  upon  it;  so  that  they  indioste 
to  the  woHd  wno  nsa  tiiese  bottles  that  the  trade- 
mark is  not  "Yorkshire  Rdiah,"  but  tho  willow 
pattern  plate.  It  is  not  a  question  of  estoppel  at  all ; 
do  not  let  it  be  suiijiosrd  for  a  moment  I  am  putting 
it  < lit  that.  But  when  we  are  making  up  our  minds  as 
to  the  true  inference  «l  hct  to  bo  drawn  and  find 
that  in  1876,  so  far  from  alavting  to  the  world  tiiat  tilsr 
ware  looking  upon  **Toikdiira  Bdtsh**  as  Aav 

b^e-mark,  they  stato  to  the  world  exactly  what  their 
trade-mark  is— the  willow  pattern  plate — and  do  not  | 
register  at  the  same  time  "  Yorkshire  Roiish,"  I  i 
thmk  we  may  be  pretty  certain  that  the  conclusion  of  i 
fact  at  which  we  have  arrived  is  the  correct  one—  [ 
namely,  that  the  use  of  this  tana  stamped  on  tha 
packing  cases  was  not  a  user  of  the  term  as  a  tnde* 
mark  at  all.    Tho  explanation  of  it  Is  the  <^iiiijl"  one 
that  it  wfis  put  on  the  pocking  case  to  .show  what  was 
inside  the  packing  case.    On  these  grounds  it a|fMB 
to  mo  that  this  appeal  must  so  far  f aU. 

But  then  thera  u  tiie  other  point  of  the  afpdbntak 
that  the  respondents  to  this  appeal  are  not  panoBt  | 
who  arc  aggrieved.    Persons  who  are  aggrieved  an 
])ersons  who    iin-   in  -iKtim-  way  or   other  peiaODB 
interested  substantially  in  having  the  mark  removed 
from  the  register  or  persons  who  would  be  sul- 
stantiaJlv  damaged  if  the  mark  remained..  It  ia  verj 
dfiffloolt  to  get  a  nearer  daflnifiiaai  than  that.  lafM 
AiniUinnri'i  ra.it'  it  was  pointed  out,  not  aa  a  colBfhta 
or  exhaustive  identical  proposition,  that  peoplswosM 
be  aggrieved  if  they  were  in  the  same  trade  and  dealt 
in  the  same  article.    To  my  mind  it  is  equally  true 
tiiat  persons  would  be  agl^ieivad  if  they  are  in  the 
same  trade,  and  if  tbej are  panona  whoinight  reaaon- 
ably  be  expected  to  deal  in  tiie  same  arlmie,  thoa^ 
not  prepared  to  declare  at  tho  moment  a  positm 
determination  to  do  so,  and  for  this  reason :  Suppo«- 
ing  that  this  mark  ought  not  to  bo  on  the  r'^gi.ster  it 
hampers  those  who  are  in  the  trade  not  to  be  able  to 
consider  the  question  of  embarking  in  another  branch 
of  the  trade,  if  lawfully  CBititled  to  do  it.   It  would 
be,  to  my  mind,  an  unborinessKke  oooitRietion  (o 
pLii  o  (Ml  the  term  "  aggrievi  il  "  to  say  that  it  could  be 
only  ajjplicable  to  those  who  actually  manifested  and 
had  formed  a  fixed  and  crystallized  iiit<?ntion  of  deal- 
ing in  the  particular  article.   There  may  be  fioetuat- 
ing  momenta  in  whtoh  busineas  men  havetondnap 
their  minds  upon  the  future  and  th«  pmpsehiQ 
chances  of  their  affairs,  and  they  are  not  hoond  la 
say  definitely.  "I  intend  to  do  this,  or  to  dn  that," 
in  a  contingency  which  has  never  yet  been  deter- 
minad.   B  it  is  on  the  whole  a  substantive  damage 
to  •  nan*  as  hampering  him  in  the  conduct  of  his 
aHhirs— not  merely  in  the  dealing  with  the  article  be 
is  selling,  but  in  the  arranging  his  buainea  for  As 
future  -if  it  hampers  him  in  his  arrangement  of  hBB- 
iiess  matters  in  tho  future  that  a  trade-mark  is  on  the 
register  which  ought  not  to  be  there,  he  is  a  person 
who,  to  my  mind,  is  sufficiently  aggrieved  to  come 
within  the  saotion.    In  this  paitioolar  esse  it  i 
is  perfectly  tme  that  "Torfahire  BeHah"  dsaolM  | 
the  article  which  is.  and  has  been  for  many  yeari, 
made    by    tlie   ap)>ellantj<,    and    to   my  mind  it 
looks  extremely  unlikely  that  any  person,  even  ^-^ 
respondents,  could  use  the  tenn  "  Yorkshire  Itelish^] 
without  running  great  risks.    If  "  Yorkshire  Eelish  " 
is  not  a  term  to  which  the  wpdllaata  have  the  tx* 
elusive  right,  it  is  oonceivaUe  that  the  respondflnis  " 
any  other  persons  in  tho  trade  might,  by  an  h'Mtest 
and  .stroug  endeavour,  carried  out  eftVs  fimlly.  so  dis- 
tinguish the  sale  of  the  article  which  they  were 
making  from  the  sale  of  the  appellants',  or  so  dis- 
tingnini  the  manufacture  of  the  article  which  they 
manufacture  from  the  mannfaotnre  of  the  appeUaats, 
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Mioprerent  the  poRnibility  of  tho  outside  customer 
WdK deceived.  It  is  inijiossiblo  for  a  court  of  law  to 
•7  tost  might  not  be  done,  and  it  is  impossible  for  a 
eimrt  of  law  to  say,  if  that  ain  be  done,  that  the  trade 
\m  not  •  right  to  have  that  door  left  open  to  them. 
On  that  groand  it  Mmni  to  me  thftt,  though  "  Tork- 
lUn  Relinh  "  be  an  article  which  up  to  this  time  has 
been  mado  by  thn  appoHants,  and  which  up  to  this 
time  has  brtn  idcntitiod  with  their  manufwturi'. 
nerertheless,  unless  this  trade-mark  is  rightly  upon 
the  register,  it  caimot  be  said  that  the  reipondeilll 
stsBotintawtod  in  haviiig  it  taken  oS. 

It  is  admitted  that  if  an  action  were  bronght  against 
thpm for  infrinping this tradp-iiinrk  thoython  would  bo 
"fw^rsons  aggrieved,"  and  would  then  have  ;i  right  to 
take  it  off.    Look  at  the  alisurdity  t*.  which  that  leads 
ns.   We  say  to  people  in  the  trade  who  are  prevented 
by  this  trade-mark,  amongst  other  things — not  t>ie 
onlr  thing*  but  amon^t  ouaer  things — from  using  it 
•rflieira:  '*  If  any  action  ia  brought  against  you,  you 
then  will  bo  sutticiontly  aggrieved  to  remove  this 
from  tho  register,  but  as  long  as  no  action  ia  brought 
igninst  you  it  may  stay  on  tho  register  so  as  to 
tCTTify  you."    That  is  impossible.    The  true  view,  to 
my  mind,  is  that  we  must  look  to  sec,  not  merely,  as 
!    ve  had  in  the  Apdlinari*  cue,  whether  people  are  in 
flie  same  trade  and  actually  Intend  to  oarry  on  the 
basiness,  but  whether,  in  the  reasonable  scope  of  the 
tt)nduct  of  their  affiiirs,  they  may  want  to  carry  it  on. 
(■xduding  remote  possibilities  and  attaching  oneself 
to  real  and  substantial  business  chances.    I  had 
formed  an  opinion  •?«&  befinv  I  heaid  ISx.  Thompson 
m  the  box,  that  aanoe  mannfacturers  manufactiuing 
relishes  of  the  kind  which  tho  respondents  are  manu- 
facturing wouM  be  sufficiently  within  the  area  of 
grievance  to  become  persons  agg^eved ;  and  on  hear- 
ing his  evidence  in  the  box  I  was  more  than  over 
■^ified  that  the  poanbility  is  within  a  reasonable 
fistanoe  of  befai^  iwdised  that  if  this  is  taken  off  the 
retrister  some  attempt  may  be  made — a  risky  attempt, 
perhaps,  bat  some  attempt  may  be  made  -which 
might  honestly  ]>e  nuido  to  niiinufacturo  '■  Yorkshire 
fieUsh,"  diatinguisliin^  tho  manufacture  from  that  of 
the  appellants.    In  this  case  it  seems  to  me  tho  appeal 
lull,  ud  flTnght  to  fail  with  the  nsoal  result. 

KvT,  Ii.J.— -I  ftm  of  the  lama  oipioioB  on  both 

points. 

t'l  the  tpiestion  whether  the  respondents  are 
"j'frsons  aggrieved,"  in  the  AjtollinurU  cdse  Fry, 
L.J.,  .Mud  :  If  you  are  actually  suing  tho  persons 
who  apply  to  have  the  nutrk  taken  off  the  register 
you  might  sne  them  on  two  groonds :  you  might  sue 
them  first  because  they  were  infringing  your  registered 
trade-mark,  and,  as  to  that,  you  would  have  only  to 
prove  that  your  tnule-mark  was  registered,  and  if 
there  was  no  application  to  take  it  off  you  would 
noeeed  wo  ones  if  yon  showed  that  the  use  they  were 
makiDg,  was  of  any  substantial  part  of  yoiu-  trade- 
mark :  and  you  might  sne  them  in  tho  same  action,  if 
you  liked,  for  using  wonls  calcul  ited  to  pass  off  their 

rxls  as  being  tho  goods  of  tho  phuntiff  in  the  action, 
yon  were  actuaUy  suing,  the  man  who  is  being 
sued  has  a  right  to  say  that  it  is  not  a  pn^ter  trade- 
■ark,  and  has  a  right  to  defend  himsdf  by  applying 
to  have  it  expunged  as  being  improperly  on  the 
register.  I  agree  that  tho  language  of  Fry,  Tj.J., 
«  eijnfiiu-il  to  the  r-ise  of  actual  jjcnding  action  for 
that  purpose.  If  an  action  were  brought  against  tho 
person  wbo  was  using  the  trade-mark  for  an  inj  unc- 
tion to  pravent  an  infinngement  of  that  tnule-mark, 
tint  person  is  a  "person  aggrieved";  bnt  I  entirely 
d(ny  that  tho  case  is  confined  to  that.  If  he  be  a 
person  engaged  in  the  same  trade,  who,  in  the  de- 
Telopniffitof  hit  tndahmaftar,  maif  find  it  neowary 


or  expedient  to  use  these  words,  and  who  might  be 
itlilf  to  use  them  l  ither  alone  or  in  conjunction  with 
some  other  wonis,  if  it  wore  not  that  there  was  a 
trade-mark  on  the  register,  then,  to  my  mind,  he  is  a 
person  agnjered  by  naving  this  trade-mark  on  the 
regirtarTmhAi  pwrepta  Us  using  those  words  in  any 
kind  of  way.  Tliereforo  T  think  the  respondents, 
being  persons  in  the  Hame  trade,  as  to  whom  I  am 
not  lit  all  satisfied  it  may  not  bo  expedient  in  tho 
development  of  their  trade  hereafter  to  use  the 
words  "  Yorkshire  Relish  "  either  alone  or  in  con- 
junction vitil  some  other  words,  and,  not  being  at  all 
satiafled  that  they  may  not,  for  anything  that  appears 
to  the  contrary  in  this  case,  havt>  Home  right  to  do 
that,  I  say  that  they  ore  "  persons  aggrieved  "  by  the 
fact  of  this  trade-mark  b«u)gon  the  xegisterif  it  ia 

improperly  there. 

Then  na  to  the  question  of  the  mark  being  impr;  .ji  rly 
on  the  n«ister,  I  agree  entirely  with  whit  Fry,  Ii.J., 
said  in  the  Monopofe  cntt,  Ton  wonld  not  expect  to 

find  the  trade-mark  of  proods  like  a  sauce  which  is  sold 
in  bottles  with  label.s  on  tho  bottles,  on  the  packing 
cases  containing  numbers  of  thosebottles  which  are  sent 
out  to  retail  do&lers.  They  are  sent  out  wholesale  in 
cases  to  retail  dealen  padrad  in  Ihoee  oases.  Yoa 
would  not  expect  those  to  be  the  cases  on  which  the 
trade-mark  wonld  be  put ;  but  what  to  my  mind  Is 
quite  conclusive  is  this  :  in  ISTO  the  persons  who 
ma<le.  this  "  Yorkshire  Relish  "  and  sent  it  out  in 
such  cases  did  register  a  trade-mark,  which  they 
represented  they  ht^  been  using  from  about  the  year 
l»ti4 ;  but  they  did  not  than  rwiater  the  words 
"  Yorkshire  Relish  "  either  as  part  of  that  trade-mark 
or  as  a  separate  trade-mark.  They  waited  untfl  1884, 
and  in  l^St  they  registered  the  words  "Yorkshire 
Relish"  as  a  trade-mark  which  they  bad  been  using 
contemporaneously— namely,  from  1864.  I  do  not 
think  that  any  endenoe  that  could  be  given  oould  be 
more  satisfsctory  than  the  act  which  ^ey  themselves 
did  in  IHTO  to  show  that  they  thoroughly  understood 
that  the  use  they  had  made  of  the  word  "  Yorkshire 
Relish"  was  not  tho  use  of  a  trade-mark.  In  my 
opinion  tho  only  meaning  of  the  words  on  the  outside 
of  the  cases  was  to  iudiLutu  that  the  cases  contained 
"  Yodnhize  Bdish."  X  think  that  this  mpeol  should 

V_     M  *      -,tH,  1,11-1- 

be  iilSHHlsefl,  wiiu  oowS. 
AfpmA  diamitted. 

Solicitors  for  the  appellants,  J.  S.  Salaman. 

Solicitors  for  the  respondents*  Cbt^per,  Tkorowj/oodt 
(t  2Viior. 


Mil)  €ouit  of  JiU0ticc. 
In  rs  Uajpohester,  ^^Itbdt.eton,  axd  Danaat 

TUAMWAYS  Co.  («.) 

Tramioay  company — AUtndonment  of  undtrtakiny — 
Paper  company — ApplieatioH  of  parliamentary  depotii 
—  JhpotikHn — 8weitor$  —  PaWtanMnAify  agent  — 
Ortdmn — ^AtrliiiitiMnton/  Depo$H»  and  Bonn  Ad, 

1R02  (55  .('36  Fid.  c.  27),  .i.  1. 

The  undertaking  of  a  tramtvay  company,  incorporated 
(y  Att  of  PurliameiU,  and  in  respect  of  which  the  «fcea- 
tary  parliamentary  depotit  had  been  nuide,  wa»  atea» 
doned,  no  land  having  oeen  acquired  or  work  done. 


(a.)  Reported  by  Abkold  Giaveb,  Esq.,  BorriBter- 
at-Law. 
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Held,  that,  under  the  Purliumeutarij  D'-j»ts((g  aiid 
Bondt  Act,  18S)2,  ».  1.  tub-aeetioni  1  ami  2»  ali  the 
end&on  the  company,  itwltiding  the  totieUon  and 
partiamentary  agent*  concerned  in  the  promotion  of  the 
Bill,  tctre  entitled  to  paipnent  out  of  the  deposit  in 
prior  ill/  ("  (he  dtjwsitort ;  Im!, 

Held,  that,  the  cumpumj  btiiig  a  jtapcr  coinjKtni/,'' 
neither  tht  uHilUor  uur  the  i>arlianuu(ary  ayeitt  irw 
entitled  to  jNiyimnt  of  hit  cotU  otitqf  ike  furliaMumtary 

The  MaiiL-bcstor,  Middletoti.  and  District  Tramwiiys 
Co.  was  incoqioratcd  by  a  special  Act  of  isso,  nt'ctiuii 
10  of  which  was  m  follows : — "If  tho  oouipany  do 
not,  nrevioiulT  to  tho  expiration  of  the  pedod  limited 
for  tM  completion  o<  the  touawm,  complete  the 
Mme  and  open  them  for  the  pnUiiB  oonTeyanoe  of 
passengers,  then  and  in  every  siicli  case  the  deposit 
fund,  or  so  much  tliereof  a.n  shall  not  have  b<  tn  paid 
to  till  depositors,  shall  be  apjdicable,  and  aftir  duo 
notice  in  tho  London  0'azett«  shall  bo  applied  towtmls 
OOmpensating  any  landowners  or  other  persons  whoso 
ptomrtf  luM  Men  inteilerad  with  or  otherwiae 
len  TaloBUe  hy  the  oommenoement,  con* 
stnirfinn,  or  abandonment  of  f];i'  fniniways.  or  any 
portion  thereof,  or  who  havo  been  subjected  to  injury 
or  lofw  in  ccnscqucnce  of  tho  compulsory  powers  of 
taking  property  conferred  upon  tho  company  by  this 
Aett  and  for  wmdh  in|ary  or  loss  no  compensation  or 
inadequate  oompenaatua  haa  been  made,  and  also  in 
compensating  all  mA  aathorities  for  the  expense 
incurred  by  11. em  in  taking  up  any  frfuuways,  or 
materials  connected  therewith,  placed  by  the  com- 
pany in  or  on  any  road  vested  in  or  maintainable  by 
men  road  authoiitiea  reepectiTely,  and  in  making 
good  all  damage  canied  to  such  roads  by  the  con- 
struction or  H&indoniuent  of  such  tramways,  and 
shall  be  distributtni  in  satisfiuition  of  such  compensa- 
tion as  afortsaid,  in  such  manner  and  in  such  pro- 
portions as  to  the  Chanc«;ry  Division  of  the  High 
Oouri  of  Justice  in  England  may  seem  fit ;  and  if  no 
audi  eoaipaiiiatio&  i«  payable,  or  if  a  portion  of  the 
deposit  fmid  baa  been  foond  aaffident  to  satisfy  all 
just  claims  in  respect  of  such  comijcnsittinii,  lln  n  tho 
dejiijsit  fund,  or  such  portion  thereof  as  may  not  bo 
requirtil  as  aforesaid,  snail  either  'in;  forfcit«'d  to  her 
Majesty,  and  accordingly  be  paid  or  trausferre<l  to  or 
for  tliB  account  of  her  Majesty's  exchequer  in  such 
mannfT  aa  the  Ohanwnry  Diviaton  tbinka  fit  to  ortler 
OB  tbe  appHoation  of  solicitor  to  ber  Hajejity's 
Treasury,  and  sliall  be  carried  to  and  form  part  of 
the  Consolidated  Fimd  of  the  United  Kingdom  ;  or, 
in  the  dis<:;retion  of  the  Chancery  Division,  if  tho 
^mpany  is  insolvent  and  has  been  ordered  to  be 
wound  up,  or  a  receiver  ha#  been  appointed,  shall 
wholly  or  in  part  be  ^aid  or  transferred  to  sjch 
receiver  or  to  tbe  liquidator  or  liquidators  of  the 
company,  or  be  otherwise  applied  as  part  of  the 
assets  of  the  company  for  the  benefit  of  the  creditors 
thereof.    .    .  ." 

The  promoters  of  the  company  were  fiiohard 
BobioaoD,  Joeeph  Oanard  Morrow,  and  laaae  Jack- 
son Morrow,  who  provided  the  necessary  parlia- 
mentary deposit  of  X'2,710  3a.  .Id.,  having  borrowed 
tho  sum  from  Messrs.  Dimsdale,  Fowler,  ]>imsdale,  & 
Barnard,  a  firm  of  bfjikors,  and  given  them  a  charge 
on  the  fund. 

The  time  for  oompletiog  tba  tramways  was  ex- 
tended by  various  spedal  Aetn,  but  tiie  company's 
power*  expired  in  August,  IS'JI.  No  lunds  were  ever 
acquired  by  the  company,  and  no  work  was  ever 
done.  Two  of  tho  promoters.  Kichatd  liobioson  and 
Joseph  Cunard  Morrow,  held  meetings  of  the  cow- 
paayy  and  purjjorted  to  pass  resolutions,  bat  the 
eompMiy  had  merdy  a  parliamentary  exiatemoe> 


Four  summonses  were  taken  out  by  (I)  Meant. 
Elmslie,  Forsyth,  &  Elmslie,  the  solicitors  who  acted 
for  the  company  in  the  passing  of  the  Bills  through 
Parliament;  (2)  The  Globe  Indnatrial  and  General 
Trust  Corporation  (Limited)  who  advsnoed  money 
to  the  company  for  the  expen.scs  of  one  of  their  Bills, 
and  who  were  judgment  creditors  on  a  Lloyd's  hood; 
3)  the  widow  and  legal  personal  representatiTC  af 
C.  J.  Hanly,  the  parUamentaiy  agent  of  the  cov* 
pany,  daimmg  to  have  a  judgnent  for  coaiaaasiait 
file  company,  and  contending  that  her  husbanil  had 
Uon  appointed  by  a  i-esolution  of  the  company;  sad 
:4)  Messrs.  Dimsdale,  Fowl.T,  15ariui.-d,  \  XKoildila, 
who  claimed  as  assignees  of  the  depositors. 

The  Parliamentary  DapOflitS  and  Bottda  Aet»  1698, 
enacted  aa  follows 

Beetion  1 .  "  (1)  Where  in  puraoanee  of  any  femnl 
or  sp^^viiil  Act  of  Parliament,  or  of  any  rules  niadn 
tliereundiT,  moneys  or  securitiejs  have  lif<  ii  iiiJiiosittd 
with,  or  are  standing  in  the  name  of,  the  l'iiyaia«l>r- 
General,  to  secure  the  completion  by  any  company  of 
any  undertaking  authorizea  by  Paruameut,  or  by  sdj 
certificate  issued  under  tbe  anthocity  of  aa  lot  a 
Parliament,  and  tbe  nadortaking  baanotbeBn  eon- 
pi.  tid  within  the  time  limited  in  that  behalf,  the 
High  Court  may,  notwithstanding  anything  m  any 
such  general  or  special  Act  or  rules,  order  tliat  the 
moneys  or  securities  (in  thia  Act  called  tbe  deposit 
fund),  or  any  part  thereof,  be  applied  tondi 
compensating  any  landowners  or  other  peraooe  wImm 
property  has  been  interfered  with  or  otherwise  ren- 
uered  less  vuluuMe  by  the  commoTu  i  iui'iit,  constnii- 
tion.  or  abandonment  of  tbe  undcrtakmp.  ur  si  y 
portion  thereof,  or  who  have  been  anbjected  to  iujur\ 
or  loss  in  consequence  of  any  omnpubo^  poven  of 
taking  property  given  in  eonneotion  wiu  th?  under- 
taking, and  have  received  no  compensation,  or  inade-  | 
quate  compensation,  for  such  injury  or  Ice*;  and 
also,  in  the  case  of  a  tramway  cnmpany,  towarl> 
com^jcnsatiug  the  road  authorities  for  the  expenses 
incurred  by  them  in  taking  up  any  tramways  or 
materials  connected  therewith  placed  by^  the  titm- 
way  company  ill  or  on  anyroad  veated  in  or  nuie- 
tainablc  by  the  roa<l  authorities,  and  in  malting 
all  damage  caused  to  such  roads  by  the  construction 
or  abandonment  of  tho  tramway. 

"  (2)  Subject  to  payment  of  any  such  comjiensa- 
tion,  and  notwithstanding  any  provision  aa  to  for- 
feitora  to  the  down,  the  uiglx  Court  m^y,  if  s  i 
receiver  has  been  appointed,  or  tbe  company  is  ia-  I 

solvent  and  Ins  b> en  unlerod  to  be  -vvn;!;;  I  (ir  the 
undertaking  has  been  abandoned,  order  th.it  *,lie 
deposit  fund,  or  any  part  thereof,  bo  paid  or  trans- 
ferred to  the  receiver  or  to  the  liquidator  of  the 
company,  ur  be  applied  tu  part  of  the  assets  of  tfas 
company  for  the  benefit  of  the  creditors  thereof. 

"(3)  Subject  to  such  application  aa  aforesaid,  Ite 
High  Court  may,  after  such  public  notice  as  toth* 
court  seems  reasonable,  order  that  the  dejwsit  fund, 
or  any  jwirt  thereof,  be  paid  or  transferred  to  tho 
depoaitors  or  the  persons  claiming  through  or  under 
them.** 

It  was  contended  by  Messrs.  Dimedale  tb^  the 
depositors  were  entitled  to  the  deposit  in  priority  t» 
all  the  creditors,  and  the  cast^  was  argie  1  in  the  fir^t 
place  on  that  contention,  the  contest  between  Uie 
variona  crediton  being  reaerred  lor  anbacqmnt 
dedaion. 

Wuriniu'iff'it,  Q.C.,  and  C.  E.  E.  Jmhint,  for  MeotB. 
Elmslie.  Tho  Act  of  1892  has  abolished  tbedisttne^ 
tion  between  "maritoriooa"  and  *'aon-nMritotiow'' 

creditors. 

They  referred  to  Jn  re  CUcketUr  ZVaaiiaaiiie  Ck, 
ante,  p.  168,  lim}  1  Ch.  309. 
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High  Court. 


In  ke  Manchbbixr,  Middlstox,  ahd  Durnor  Tbaxwats  Co. 


Bjum  OovxB. 


Rf}u/,nu;  Q.C,  and  LytitUon  Chubb,  for  tlie  Qlobe 
Industrial  and  Gtin  ral  Trust  Curporation* 

Suin/tu  Knihj,  for  Mrs.  Iluuly. 

Alexander,  Q.C,  and  J.  0,  Faweut,  for  Meaars. 
Dinwdale. — ^The  ditdiicHoii  between  "meritorioiia*' 

crclitors  iii'.d  "  iinii-inrritorioiis  "  croditors  has  not 
tf.  citrd  by  till' Act  of  LSiiJ,  and  t.till  forms  the 
only  pnmnd  on  which  tlie  court  can  exercise  the  dis- 
actiou  giv^n  to  it  by  section  1,  sub-section  'J,  of  that 
Act.  We  rely  tm  In  re  Lou-estn/t,  Yarnv>uth,  and 
Sfmthvrold  Tramicaye  Co,,  23  W.  R.  5Sij,  6  Ch.  D.  484, 
and  In  re  Hirmitfff/iam  and  Lichfield  Juudion  llaihcuy 
33  W,  H.  517.  28  Ch.  D.  (»2,  cases  under  IVnnA 
of  Trade  rules  subatantislly  identical  with  our  hpcciai 
Act.  The  Act  of  1892  merely  substituted  the  dcposi- 
ton  for  the  Crown,  uid  enabled  the  abandooment  of 
■n  imdertalnng  without  an  upplicatkm  to  FluUBmflnft. 

Th(  V  referrid  idso  to  In  «  Barry  Bttitwttjf  29 

W.  U.  Jitl,  4  Ch.  I).  31o. 

Kekewkh,  J. — To  my  uiiud  there  reiil  ly  is  no 
reasonable   doubt   on   this   iioiiit,  though,  as  Mr. 
Alexander  has  pointed  out,  it  would  bavo  been  cosy 
for  the  Lefpslaturo  to  alter  tlio  law  by  express  words. 
It  did  not  see  lit  \i<  tlo  tin,  though  it  has  introdticetl 
pruvisions  to  which  I  can  ouly  give  i  th  ct  by  cunceiv- 
ijig  iin  impliid  inteiitien  to  alttr  the  law.  and  to  give 
a  class  uf  creditors  a  claim  which  the^  bad  not  before. 
Ifr.  Alexander's  statement  of  the  pnnciplB  which  be 
nlied  on  was  accurate,  but  tbo  uioro  accurate  tho 
more  suicidal  it  is.     The  ptinciplo  as  stated  by 
council  is,  in  .substui  te,  fliat  the  depositors  belong 
to  a  clu!>s  of  pcrsous  who  have  had  u  baud  in  briugtu}; 
into  existenoa  ft  paper  company,  or  a  company  which 
had  not  been  competent  to  ftUfil  the  undertaking  of 
M  public  character  wbich  deeerred  and  obtafaied  the 
•auction  of  tho  r>egislnture.     The  depositors  them- 
selves taking  nothing  under  tbe  old  Acts  and  tlie 
ll<>ard  of  Trade  llules,  it  follows  that  those  who  bavo 
joined  hands  with  tho  depositors  are  to  be^Laced  in 
the  same  category  as  the  depositors  tbemselTes. 

TlKTcfore,  the  solicitors  who  promoted  tlic  Hill,  tho 
other  promoters  of  the  Hill,  the  purliunn  ntary  agents 
employed  by  tho  solicitors,  or  anyono  else  who  takes 
the  pains  to  spend  money  and  time  in  bringing  the 
company  before  tho  Legislature,  ought  not  to  be 
IfHid  out  of  the  deposited  funds,  whereas  meritonous 
creditors,  outside  tno  promotion  of  tho  Bill,  ought  to 
be  f>aid.    .Subject  to  that,  the  dejx)8it  wns  forft  ited 
to  tbo  Crown  us  a  warning  to  promoters,  whether 
depositors,  parliamentary  ageuts.  €r  others,  that  they 
wrndd  get  nothing  out  of  such  prosootioii  as  I  have 
mentioned. 

Tlien  the  Legislature  passed  this  Act  of  everj' 
word  of  which  deserves  i)articular  attention,  and 
b  ads  up  to  the  conclusion  at  which  I  have  arrived. 
The  Act  is  entitled,  "  An  Act  to  authorise  the  release 
of  certain  de])osits,  and  tiie  osneellation  of  oertain 
T-oTjds,  made  or  given  to  secure  the  performance  of 
undertakings  authori/.ed  by  Parliament,"  and  thcro- 
foro  tbe  legislature  had  before  it  not  only  the  deposits 
wbich  were  to  be  released,  but  tbe  exact  character  of 
ttM  deposits.  They  are  all  "  made  or  given  to  secure 
the  ijerfonuance  of  undertakings  authorizt  d  by  Par- 
liament," not  necessarily  to  secure  the  ililis  being 
passed,  but  to  give  tangible  efTeet  to  the  undertakings 
sanctioned  by  Parliament;  and  they  are  not  to  be 
forfeited  or  dealt  with  in  any  other  way,  but  they 
?a.n  be  released  ;  and  so,  in  the  3rd  sub-section  of 
tection  1,  I  find  that,  instead  of  tho  deposits  l»cing 
orfeited  to  tho  Crown,  what  is  not  wantotl  for  the 
M^ytaent  of  creditors  may  (subject,  of  course,  to  the 
exercise  of  a  discretion  by  the  court  if  a  proper  case 
««iaiies  it)  be  transferred  to  the  depositors.  It  does  I 


seem  a  strange  thing  for  the  depositors  to  sajt  **  The 

Act  was  passed  for  our  benefit.  We  who  promoted 
this  I  aper  company,  who  in  fact  did  more  than  any- 
one i  l.si>,  l)e<'au!ie  we  found  tlio  cash,  without  which 
nothing  coidd  have  been  done?  at  all,  are  to  havo  our 
money  back,  but  tho  solicitor  and  parliamentary 
agent  who  worked  with  us,  and  were  as  guilty  as  we 
were,  are  to  be  left  out  in  tbe  cold."  That  does  seem 
to  me  to  be  manifestly  unfair.  I  observe  that— 
])artly.  no  doubt,  as  has  been  pointed  out,  because  the 
Legislature  did  nut  wish  to  be  burdened  with  aban- 
doned Bills,  but  partly  also  because  the  old  form  of 
conditions  was  insufficient — the  Legislature  hss 
introduced  tbe  provision  that,  when  tbe  company  is 
insolvent,  and  an  order  to  wind  up  is  made,  "  or  tbo 
undertaking  has  been  abandoned  "  (tho  very  event  wo 
have  now  to  contemplate),  the  whole  matter  has  to 
b<^  considered,  and  this  deposit  has  to  be  dealt  with. 
Ho  doubt  the  words  authorising  the  applioation  of 
the  fund  "for  the  benefit  of  the  creditors"  are  the 
same  as  before.  Tbe  fund  may  still  lie  ajijilitMl  "for 
the  benefit  of  the  creditors  "  ;  and  those  wi>rd3  were 
construed  before,  and  no  doubt  would  in  siiuilar  cases 
be  construed  again,  as  applying  to  meritotioua 
creditors,  because  there  was  an  ultimate  appropriation 
in  favour  cf  the  Crown  ;  but  now,  luider  this  Act,  the 
Crown  not  coming  in,  and  having  nothing  what- 
soever to  say  in  tliu  n-.attcr,  and  the  ultimate  gift 
being  to  the  depositors,  on  that  ground,  qiuto  apart 
from  the  question  of  participation  in  guilt,  to  my 
mind  uU  the  creditors  are  intended  to  take.  It  would 
be  monstrous  to  say  that  the  depositors  are  to  be 
alh  wt  d  to  take  this  fund  away  and  luit  it  in  their  own 
pockets  without  satisfying  all  the  creditors  so  far  as 
the  fund  wiU  go.  In  re  Cvlchetler  Tramimya 
t'o„  the  only  ease  mi  tho  Act,  has  veiy  little  to 
do  with  the  case  before  me,  except  that  it  was  tbe 
case  of  un  abandoned  tramway,  and  that  this  Act  was 
mentioned. 

I  am  not  deciding  now — and  I  must  be  taken  as 
Icaviog  this  open— the  question  whether,  where  there 
is  a  contest  between  "meritorions"  and  **non» 

meritorious"  creditors,  th«'  "  non-meritorious '*  will 
share rateably,  or  in  any  proportion  at  all,  with  the 
'•  meritoriuusi."  I  leave  that  open  fur  discus-sion  here- 
after. What  I  do  decide  is  that  all  creditors,  "  meri- 
torious "  and  **  non>meritorioas,"  omne  in  before  the 
depositors. 

The  court  then  pfooeeded  to  hear  tho  claims  of  tho 
various  creditors. 


Warminffton,  Q.C,  and  C.  E.  E.  Jenkint,  for '. 

Elmslie,  referred  to  Wyntt  v.  Metroj»>!!lnn  Ih^tn!  of 
Wvrks.  11  C.  B.  N.  S.  744,  10  W.  K.  C.  L.  Dig.  56^ 
and  In  rr  Skegnets  and  St.  Lmnardu  Trumivaijt  Cb., 
Ej-jHtrl-  Ilauhj,  M  W.  B.  'I'lo,  U  Ch.  D.  215. 

Sin'ii/f  it  l-Aubj,  for  Mrs.  Ilanly. 

Itrufhuw,  Q.C.  and  LijiUHmi  Chitbb,  for  the  Globe 
Industrial  and  General  Trust  Corporation. — We  rely  on 
the  judgment  on  our  bond;  but,  in  any  case,  we  are 
entitled  as  having  advanced  money  to  meet  the 

exfionses  of  obtaining  one  of  the  company's  Acta. 

They  referred  to  lluwe*  v.  //u/jc  Life  AMiirance  and 
amrmOtt  Co.,  18  W.  B.  7tW,  U  H.  L.  Gm.  S({». 

Alexander,  Q.C,  and  J,  O.  Faucns,  for  Messrs. 
Dimsdale. —  Messrs.  Elmslie  looked  to  Morrow,  not 
to  the  company,  for  payment.  No  regular  nieet» 
ing  of  the  directors  or  shareholders  of  the  company 
was  ever  held  :  In  re  SanUnrij  Carhtni  Co.,  W.  N., 
ISTT,  p.  Mrs.  Hanly's  judgment  was  obtaiiasl 

after  an  inquirj'  was  directed  in  these  proceedings, 
and  weut  by  default.  The  court  can  go  behind  such 
a  judgment:  CAomiera  v.  Maitchukr  and  MH/ord 
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Bail  way  Co.,  VI  W.  K.  080,  5  B.  ft  8.  588;  In 
re  Oiulow.  Ex  part*  Kibbk,  23  W.  B.  42S,  L.  B.  10 
Ch.  App.  373. 

WarmiTtgloHt  Q.O.t  in  ivptjr,  ntond  in  In  re  Km- 
tk^m  SUUion  Act,  23  W.  R.  4G;5,  L.  B.  20  V.q.  197  ; 
ana  In  re  Brampton  and  Lomjiown  Jiaiiwau  Co,, 
8kaw*»  daim,  2S  W.  S.  813,  L.  B.  10  Ch.  App.  177. 

JtrafAotr,  Q.C.,  in  roply,  rcforred  to  Cunli'fe, 
Broohea,  tt*  Co.  t.  Blackburn  and  JJistrici  Benefit  Build- 
tag  BodetMt  Si  yr.  S.  aOO,  9  App.  Ou.  857. 

Cur.  adv.  vtdt. 

KBKxmcB.  J. — ^Haviog  alraadj  dsoided  that,  as 
lwfcw«aii  the  depoiiton  ana  liKMa  utherto  styled  non- 
meritorious  cro^itors  of  tho  company,  the  latter  are 
entitled  to  claim  at^ainst  Uw.  deposit  which,  by  tho  Act 
of  IS!)'-!,  is  (lirf^ctfd  to  In-  (ii»plie<l  ivs  part  of  tho  nsfiets 
of  tho  company  for  the  benefit  of  the  creditors 
thereof,"  I  am  now  called  upon  to  determiiie  whether 
the  claimants  are  creditors  of  the  company.  Some 
minor  points  require  consideration ;  but  the  main 
QOestion  as  roganls  oiieh  of  these  claimants  is  whether 
ho  is  entitlod  to  suo  tho  company.  Tho  answer  to 
that  drponds  on  tlio  estHblished  relation  between  tho 
claimants  and  the  company.  It  it  a  question  of  law, 
dependent,  of  ooorse,  om  the  admitted  or  proved 
facts,  but  still  a  question  of  law  only.  Many  cases 
bearing  on  it  were  cited  in  arguuirnt,  and  I  have 
Htudit  d  thfiu  idl ;  but  there  is  no  cxcasion  purticu- 
laily  to  refer  to  any  but  that  of  In  re  Hkeaness  and 
.S7.  Lmuarda  Trnmirny»  ^  JMWfS  JSTanfy,  where 

all  the  earlier  authohtiet  oome  under  nriew,  and  the 
law  is  fully  dtsonmed  and  expoondad.  On  hehalf 
of  tho  claimants  that  case  was  said  to  establish  that 
all  a  solicitor,  purliamentarj'  agent,  or  other  person 
who  has  rendered  servii^-i's  i)i  connection  with  the 
company  has  to  prove  in  order  to  jnaintain  his  claim 
as  a  creditor  is,  timt  Iw  has  no  other  paymaster  to 
look  to  but  the  company.  The  phraae  Jiiat  used  ia 
taken  from  the  judg^ment  of  Lbidley,  ImF.,  in  the 
caso  cited,  and  similur  or  equivalent  language  is  to  be 
found  in  tho  jvidgmcuts  of  the  other  Lords  Justices, 
and  also  in  that  of  Obitty,  J.,  from  whom  the  vpgnt^ 
was  brought. 

It  mnat  be  granted,  then,  that  this  absence  of  any 
oUier  paymaater  is  aa  amential  condition  to  the  main- 
tenance of  a  claim  against  the  company.  It  doee  not 
follow  that  this  is  tlic  only  essentiiil  condition  of  such 
claim,  and,  in  my  opinion,  it  is  not  the  only  one.  It 
may  very  well  be  tnat  a  solicitor  or  parliamentary 
agent  has  intentionally  or  unintentionally,  wisely  or 
unwisely,  omitted  to  take  such  precautu  ma  aa  will 
enable  him  to  maintain  an  action  for  his  costs  against 
any  other  person,  and  yet  he  may  not  be  a  creditor 
of  the  company.  That  is,  positive  relations  are  re- 
quired to  be  proved  in  the  ordinary  way  to  the  satis- 
nction  of  the  court,  and  cannot  depend  only  on  the 
negation  of  the  creditor  and  debtor  ndations  as 
ze^^ards  other  persons.  It  is  fbarafore  imoossnij .  in 
this  or  any  other  case,  to  inquire  under  whsteircum- 
stances  the  claimant  rendered  the  services  in  rcspeet 
of  which  he  claims  ;  and  whether  these  circumstnnci  s, 
which  of  course  include  all  relevant  documents,  justify 
the  OBPnlnmons— first,  that  he  looked  to  the  oompany 
for  pnment,  and,  secondly,  that  the  oompany  oon* 
traeted  an  oUigation  to  pay  him. 

As  regards  services  rendered  in  promoting  tho 
original  IHll  for  the  incorj>oration  of  tho  com- 
pany, tho  first  inquiry  only  is  needed.  The  (  oiu- 
pany,  not  being  then  in  existence,  could  not 
directly  or  indirecUy  contract  an  oblation  to  pay ; 
and,  on  the  other  hand,  the  equivalent  of  such 
ft  eontnofc  ia  upheld  by  the  statute  of  incorporation, 
pnrridcd  only  the  claimant  oan  be  said  to  have  looked 


to  the  oompany  for  payment,  by  which  I  mean  to  Ae 

company  and  to  no  other  paymaster.  Persons  who 
promote  Bills  in  Parliament  in  tho  sense  of  being 
theinsi-lves  j>etitioners  fur  the  Itill.  or  perhaps  sup- 
]>orting  the  petition  by  contribution,  actual  or  pro- 
mised, to  the  coste  ineoned,  maj  tikAj  l>e  said,  in 
the  absence  of  any  agreement  or  other  mdication  to 
tiie  oontnry,  to  look  to  the  oompany,  that  is,  to  Hie 
capital  of  the  company,  for  rf  imbursement ;  and  it 
might  be  asstuiied,  in  tho  absence  of  evidence  of 
indemnity  by  others,  that  thoy  had  no  other  pay- 
master. They  therefore  would  eutitied  to  rank  as 
creditors  of  the  company  under  the  usual  prOTOdon  to 
which  I  have  above  ratezed.  But  is  it  reasonable  to 
suppose  that  a  soiBaitor  or  pariiamentary  agetit  pro- 
motee  a  bill  in  this  sense  ?  To  my  mind  nothing  can 
be  more  unreasonable.  It  may  be  that  j^olicitors  and 
parliamentorj'  agents  are  occasionally  engaged  in 
speculative  business  to  a  certain  extent,  that  is,  they 
undertake  work  whioh  thsy  booe  and  believe  will  be 
successful  and  remunerative,  and  they  are  canfcMit  to 
run  some  risk  of  losing  their  costs  should  Hie  event 
not  fulfil  their  expeotations  ;  but  it  is  not  the  business 
or  the  habit  of  solicitors  or  pjirliamentary  agents  to 
promote  Bills.  Their  business  is  to  act  on  instruc- 
tions to  work  as  the  agents  or  attorneys  for  others, 
who  are  tiieir  prinoipau,  and  to  looik  to  those  prinei* 
pals  for  payment.  This  is  only  expressing  in  my  own 
language  what  is  forcibly  put  by  Lindley,  Tj.J.,  in 
the  .S"A-r'/«f.sA  Of'.  I  Ilia  satistie*!  that  the  fyini 
Justice  did  not  intend  to  exclude  from  tho  view 
there  expounded  a  case  such  as  I  am  now  considering, 
viz.,  one  where  the  solidtor  and  parliamentary  agmit 
say  that  they  have  no  ebdm  against  tim  promoter, 
and  that  therefore  they  have  one  against  the  com- 
pany. As  the  Lord  Justitre  says,  "The  idea  will  not 
work."  To  my  niind  thi  rt'  is  nothing  here  to  show 
that  the  solicitor  and  parliamentary  agent  had  not  a 
claim  against  tb»  promoters,  and  evecytlling  points 
to  an  eirtirely  different  conclusion. 

Mr.  Efansne  says  that  bis  firm  were  soUdloin  **lor 
the  Bill,"  and  the  phrase  is  uso<l  to  show  timt  he  bad 
no  client,  or  at  best  an  incor]>oreal  one. 

It  is  obvious  tb  it  they  were  really  instructed  by 
Messrs.  Bobinson  and  Morrow,  the  real  promoters  of 
the  VSL  Of  eouiae  th^  took  their  instructions  from 
someone,  and  then  nee  wAxfAj  else  to  give  them. 
Tho  bill  of  costs  has  been  fanmhed  to  me,  and  if 
confirmation  of  this  view  were  needed  the  bill  of 
costs  largely  confirtus  it.  Tnio,  it  is  not  mado  out  to 
any  particular  person,  and  is  stated  to  bo  "  Messrs. 
Klmsiie,  Forsyth,  &  Elmslio's  charges  in  reference  to 
promoting  and  passing  the  Manchester,  Middleton, 
and  District  Tramways  Bill " ;  but  tho  first  item  of 
charge  is  for  sevenil  attendances  upon  Mr.  Morrow 
in  reference  to  the  proposed  application  tn  I'lirliamcnt, 
and  conferring  thereon,  and  aavising.  and  every  page 
of  a  somewhat  lengthy  document  illaatratos  the  aocu- 
racycMf  that  item.  With  whom  did  the  solidtore  confer? 
TVlmm did  they  advise?  lliereisbat  one  an8wer~~]fr. 
Morrow  and  those  who  co-operated  with  him  in  the 
promotion  of  tlie  company.  Therefore,  oven  if  the 
Hulicitor  liiis  no  iitlur  yiaymaster,  into  which  I  do  not 
further  in  niire,  lut  Ls  not,  in  my  opmion,  a  creditor  of 
the  compm y  in  respect  of  the  costs  incurred  about  the 
original  BilL  And  the  periiamentaiy  agent  ia  in  the 
Ifte  porition.  There  is  no  ooearion  to  reason  bis  ease 
out.  He  was  no  more  a  promoter  of  the  Bill  than  the 
solicitor  was.  He  acted  throughout  in  a  professional 
cluiraeter  only,  received  his  instructions  and  fulfilled 
them  as  agent,  and  must  look  to  his  principal  for 
payment.  At  my  request  bis  bill  of  costs  also  has 
been  furnished,  and  ft  Mmaalef  it  equally  onnflrma 
the  view  above  espresiad.  Indeed,  it  Is  ooomiled  on 
aimihr  Unea.  I»  ndgfat  be  eaid  Oil  the  ] 
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m  eraditon  by  Tirtae  of  tho  statute,  and  that  to 
|nrait  circuity  of  action  the  lulioitor  and  parlia- 
nantary  agent  might  claim  dinctiy  against  the 

r  iu!>any.  This  is  ijuite  possibl'- ;  but  tho  solicitor 
auJ  i>uilinim  iit^iry  !ii,'Hnt  luive  come  here  to  aay  that 
they  huvo  no  i  laiiii  ;ifr;»in8t  the  promoters  ;  th-.it  they 
looked  to  only  ono  paymaster,  namely,  the  company, 
•ad  I  miMt  deal  with  the  caaoon  that  footing.  If 
thqr  have  thu*  defeated  thMsealves  the  Iralt  ie  their 
own. 

This  cours<T  of  reasoning  does  not  necessarily  dis- 
pose of  claims  founded  on  services  rendered  subse- 
quently to  the  incorporation  of  tho  company.  It 
will  be  presently  seen  that  in  my  view  it  does  dispose 
of  them  also ;  out  of  course  it  does  not  do  so  neces- 
larily,  because  one  might  And  a  liability  of  the 
CDmi^tany  after  incorporation  and  independently  of 
statutory  provision  found(<l  on  retainers,  agreeru-  nt^, 
or  the   like,  rendering  tho  company  liable  in  its 
corporate  character.    Such  things  nro,  in  fact,  put 
forward  both  by  the  solicitor  and  parliamcntaxy 
agent  as  supporting  their  claim  to  ■ubsequont  oosts. 
But  what  am  they  worth?    There  are  documents 
purporting  to  ho  sealed,  and  in  fact  .sealed,  with  tlio 
..inmon  B'  mI  (if  tl;i>  coiiipiir.y.    There  are  documenta 
purporting  to  lie  sitjned  on  behalf  of  the  coinpauy  in 
pursuance  of  r>  s  >lution8  passed,  aod  if  tho  company 
floold  be  regarded  at  haviag  lutd       xeal  eadstemoe 
for  such  purposes,  it  might  not  be  ngbt  to  go  bdiind 
those  documents,    and   they  nn'ght   be  treated  iis 
authoritative,  and  binding  the  company  even  tlmu^jh 
there  was  souio  question  touching  their  projiriety. 
There  were  addressed  to  tho  court,  in  opposition  to 
this  part  of  the  claimants'  case,  arguments  founded  on 
the  proTiaions  of  the  genexal  and  special  Aott  bf  whidi 
this  company  is  governed  Tcspeoting  the  deotion  of 
directors,  tho  number  rriquired  to  constitute  a  board, 
and  so  forth.    Far  bo  it  from  mo  to  say  that  these 
arguments,  and  tho  statutory  provisions  on  which 
they  rest,  do  not  deserve  attention ;  but,  in  my 
opinion,  it  is  not  necessary  to  go  so  far  to  find  an 
answer  to  the  claims.   Let  me  say  boldly  and  plainly 
that,  for  such  purposes  as  are  now  under  considera- 
tion, the  corporatii  III  iliJ  n.  it  rxist  at  all.    This  is,  of 
course,  somewhat  j»aradoxicul.    Tho  cor|)oratinn  was 
in  fact  constituted  by  the  Act  of  1SS.3  as  consisting  of 
"  Richard  Itobinson,  Joseph  Canard  Morrow,  and  all 
other  persons  and  eorporationi  who  bavealready  sub- 
scribed to  or  shall  hereafter  become  proprietors  in  the 
undertaking,"  and  it  is  paradoxical  to  say  that  the 
corporation,  having  lieen  thus  constituted,  difi  not  for 
some  purposes  exist  at  all.    But  it  is  a  statutory  corpo- 
imtion  calle<l  into  existence  by  a  Hj)ecial  Act  of  Parlia- 
ment (in  which  certain  noetal  Acts  are  incorporated) 
for  epeoial  purposes,  ana  according  to  the  special  and 
trenoral  Att<  tlien'  is  required  for  the  fulfilment  of 
thane  purjiuses  certain  machinery  which  cannot  be 
w-t  in  motion  until  the  origitud  corporation  has  been 
enlarged  beyond  the  promoters,  Messrs.  liobinson 
and  Morrow.   The  Legislature  did  not  intend  that 
those  two  gentlemen  should  by  themselvee 
the  powers  Tested  in  the  oorporation. 

This,  to  my  mind,  is  of  tho  essence  of  all  that 
\asit  \njdy  of  legislation  which  is  familiar  to  us 
through  the  railway  companies,  canal  com])anies,  and 
many  other  companies  of  a  like  character,  in  which 
the  capitAl  and  industry  of  the  coontiy  an  lo  largdy 
embarked. 

Possibly  no  decision  goes  quite  so  far  as  this ;  but 
we  are  familiar  witli  (.Minpanies  existing  only  for  tlie 
j.urj^toses  of  hquidalion  ami  devoid  of  activti  powers ; 
and  the  principle  upon  wliich  I  rely  is  recognized  in 
the  already  cited  case  of  In  re  Skegnesa  and  St. 
Inwards  Trmmeagt  Co,,  Ex  pari*  Hanly,  and  especi- 
tOf  \rr  tiM  jndginant  ol  Oottoo,  Iw.,  wlio  aajs: 


"  It  is  true  that  in  one  sense  it  was  called  into  exists 
enoe  by  Act  of  Parliament ;  but  it  never  had  anj 
exietenoe  meept  upon  paper  and  by  Act  of  Pkriia- 

ment."  Mr.  Warmington  8.iys  that  ^fessrs.  Robinson 
and  Morrow,  in  pa-ssing  resolutions,  making  agree- 
ment's, sealiiiir  retainers,  and  so  forth,  did  so,  not  as 
directors,  but  as  proprietors  ;  but  th»»  answer  is  that 
they  had  no  rights  as  proprietors,  that  thoy  had  no 
powers  other  than  those  confened  by  statate»  sad 
that  tl^  powers  conferred  by  statute  oonld  not  bs 
exerciscHl  but  on  the  lines  and  aooosding  to  the  tsmiS 
which  the  sfa'\ites  prescribe. 

Two  8ubsi<iiary  arj^iiinents  must  Ijc  notice*!.  First, 
it  is  said  that  tlus  reasoning  fails  because  there  must 
be  a  step  or  steps  towards  the  extension  of  the 
ootwration  and  the  pevformance  of  its  duties,  which 
coiud  only  be  taken  by  Messrs.  Robinson  and  Morrow, 
iniustuuch  as.  in  the  first  instiu  i  c,  tl:i  y  uluui'  were 
members  of  tho  corjwration.  Tiiis  may  hn  concc<lod. 
Tho  earlier  members  of  the  company  would  l>o  added 
to  tho  list,  oonsisting.  first,  of  two  only  by  oo- 
optation,  and  in  the  first  instance  Messrs.  Robinson 
and  Morrow  woidd  be  the  only  co-optators ;  but, 
j  because  some  such  powers  were  nocesstirily  vested  in 
them,  it  does  not  follow  that  they  were  infi  nilr  l  ta 
exercise  the  larger  powers  for  which  corporato  action 
was  1  1  1  juired. 

Then  it  is  niged  that  in  the  last  Act,  that 
of  1890,  there  is  a  recital  that  the  company  bafe 

entered  info  a  contract  for  the  construction  and  com- 
pletion of  tile  tramways,  and  that  this  is  a  parlia- 
mentary recognition  of  the  existence  itf  a  c  iiiijiany 
having  power  to  contract.  It  behovex  me  to  speak 
carefidly  and  in  guarded  language.  I  suppose  that 
PatUamsiit  ivas  satisfled  that  a  ooutract  bad  been 
entered  bito,  and  deemed  it  lAf^  that  an  opportunity 
should  bo  given  to  the  comjiany  to  carrj-  lliat  con- 
tract into  cfTect ;  but  it  wtmld  h>'  pressing  the  recital 
t«X)  hard  to  make  it  say  that  the  contract  was  one  to 
bo  fiUfiUed  by  Messrs.  Itobinson  and  Morrow,  or  with 
the  proper  and  effective  constitution  of  tho  maehinsry 
required  by  statute  to  work  the  undertaking. 

A  separate  agreement  deeerres  separate  notice. 
Judgments  have  been  obtained  against  the  company 
for  the  sums  alleged  to  be  due.  It  is  conceded  that, 
notwithstanding  these  judgments,  the  amounts  for 
which  they  were  recovered  are  not  conclusive,  and 
bills  of  oosts  are  still  Uablo  to  taxation ;  bat  it  is  in- 
sisted that  they  are  conclusive  that  some  amount  is 
due,  and  due  in  repect  of  the  services  comprised  in 
those  bills  of  costs. 

Further,  it  is  argued  that  if  the  judgments  are  not 
for  all  purposes  conclusive  thoy  arc  so  in  these  piro> 
osedings,  and  that  they  must  be  treated  as  bindiug  on 
the  oompany  until  set  aride  in  an  action  for  tiiat  pur- 
pose. I  enli  i  taiii  no  doubt  that  I  am  entitled  to 
inquire  in  this  matter  whether  those  judgmi'uts  can 
be  supported  or  not.  Mr.  Alexander  referml  me  to 
a  case,  I  '.x  jmrO'  Kil>hU,  where  that  view  was  upheld  in 
bankruptcy  ;  and  I  am  sure  that  like  cases  might  be 
fouud  in  administration  prooeedings  in  Chanoeiy.  It 
may  well  be  that  if  in  any  given  ease  there  arose  on  a 
juilgment  a  ((uostion  of  difficulty  depcndiiif^  nn  the 
study  of  ditcuments  and  arguiuent  of  int  rie;tt.' puiuts 
of  law,  and,  still  more,  if  it  ih  jicinled  on  a  contiict  of 
evidence  requiring  oral  examination,  and  possibly  tho 
verdiot  of  a  jury,  tho  court  would  decline  in  adminis- 
tration proceedings  to  disregard  a  judgments  aod 
would  give  the  parties  an  opportunity  of  oonteiting  it 
by  independent  action.  This  was  what  occurred  in 
/tuirci  V.  Li/f  ^if^iiriiiii-   ('i>.,  where,  be  it  ob- 

served, the  petitioners  liiul  declined  to  go  into  evi- 
dence in  support  ox  their  claim,  ana  there  «oro  no 
mtlsrisls  ^f*«S>M«^  the  court  to  determine  whether 
the  jndgment  was  impeaabable  <x  not.  But  here  til 
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fh«  facte  ftre  before  aa.  It  ia  not  tatended  tbat  any- 
thing worth  attention  can  Lo  added.  The  judgements 
wtTc  obUiiueil  under  order  14,  and  no  dt-fence  was 
otTered  liy  tlio  company,  which  on  tin  >-i<  incisions,  as 
ODall  cthcfH,  was  ri'iilly  only  another  name  for  Messrs. 
Bobiuson  and  Munuw.  If  what  I  hawalnody  held 
is  waiid,  the  jadguoote  caa  be  of  no  mora  avail  lo 
the  dHBiaiits  dun  reteiueiB  under  eoel,  or  ftgraoments 
purporting  to  be  oiterad  into  trith  a  p*pw  com- 
pany. • 

What  has  Ix-eu  sni  l  iqijilifs  directly  to  the  claims  of 
the  solicitor  and  pjulinuifntary  agent,  thn  cUciits  nf 
Mr.  Warmiligtou  and  Mr.  Swiufen  Eady  ;  but  in  truth 

it  govanu  abo  the  daimi  of  Mr.  Rentbaw'a  clients, 
tiie  Olobe  IndDltrial  and  Ocneral  Trust  Corporation. 
80  far  as  fUi  latter  claim  rests  on  a  jud«rinent  there 
is  nothing  to  add.  It  rests  also  uu  a  bond  intended 
to  be  in  tho  furni  of  what  is  generally  styled  a 
"Lloyd's  bond,"  but  really  given  for  money  advancc<l. 
I  do  not  propose  to  exuiuiuo  thn  case  of  uhamber*  v. 
Mancheittr  and  Milford  Haihratj  Co.,  or  any  other 
cases  bearing  on  statut/<ry  powers  of  boirowing. 
Haply  they  would  suffice  to  show  that  the  Globe 
CJorjKjration  could  not  su"  on  the  bond,  ily  judg- 
ment, however,  is  founded  on  the  uiore  general 
uriuciplo  that  it  was  not  compeicut  to  such  ucorpora- 
nao,  or  nitbor  to  Messrs.  Kobinsoa  and  Morrow, 
purporting  to  act  on  behalf  of  the  oorporatkm,  either 
to  borrow  money  or  give  a  bond.  Thvt  daim  fails 
with  the  others  and  ou  like  grounds.  But  it  is  said 
that  although  the  (ilobo  Corjioration  cannot  recover 
on  their  judgment  or  on  their  bond,  they  are  entitled 
to  stand  in  the  place  uf  those  who  really  had  the 
money  advanced,  and  that  it  was  expended  in  paying 
tim  costs  of  the  Act  of  l^W,  in  which  tbo  usual  pro- 
lusion for  payment  of  costs,  charges,  and  expenses  of 
!Uid  incident  to  applying  for,  obfitiuiug,  and  passing 
the  Act  ia  found.  Granted  that  they  are  subrogated 
to  the  rights  of  the  persons  to  whom  the  mnm  y  w;ia 
paid,  they  cannot  be  in  any  better  position  than  those 
persons,  and  aqr  decisioii  is  that  the  latter  could  not 
themsdves  sue  tlie  cmnpanT.  This  anpuMnti  then- 
lore,  also  fails,  and  the  resmt  is  that  all  three  daims 
■will  be  rejected. 

It  remains  to  deal  with  the  costs.  The  contest 
here  is  entirely  between  the  rl;ii:ii:intK  and  the  de- 
positors. The  latter  would  have  it  thought  that  they 
appear  in  a  representative  character  to  defend  the 
deposit  for  the  sake  of  other  claimante  against  it 
There  is  some  tmth  in  this;  bnt  it  is  not  tlie  whole 
truth.  They  are  fighting  for  their  own  hand.  The 
Act  of  alliiws  them  tu  claim  the  deposit  so  far 

as  it  is  not  re(|uii  ed  to  be  applied  as  part  of  the  asseta 
of  the  company  for  tho  beoo&t  of  the  creiiitors 
thereof.  There  is  not  a  word  to  be  said  against 
bankers  who  in  the  ordinary  conne  of  bnsinflss  find 
money  to  satisfy  the  Standing  Orders  of  Parliament 
requiring  deposits  on  the  .npplication  for  private  Bills  ; 
but  they  nmst  be  taken  to  bo  aware,  and  those  gentle- 
men were,  in  fact,  aware,  of  the  circumstances  under 
which  the  money  was  required  and  found.  Bankers 
providing  monqr  for  tucn  a  purpose  u)ust  know  that 
thay  mnst  iaoor  some  risk,  and  it  is  for  tb«m,  as  a 
matter  ctboainef I,  to  main  their  own  terms  to  cover 
that  risk.  Coining  into  tliis  court  to  jirotcct  and 
reoover  the  deposit,  they  cm  sfiircely  bo  said  to  have 
meritorious  claims,  wbether  against  tho  solicitor, 
parliamentary  agent,  or  other  persons  who  have  also 
incurred  their  own  risk  in  the  same  matter.  That 
they  have  incurred  coets  in  resisting  these  claims 
may  assist  their  application  for  what  is  ultimately 
left  of  the  deposit  after  such  debts,  if  any,  as  may  bo 
estal>lishe<i  against  tho  company  have  been  satisfied ; 
but  there  for  the  moment  the  matter  miuit  rest. 
The  onlcr  will  simply  be  one  for  the  ref omI  of  all 


the  snmmonses,  and  nothing  will  be  said  about  costs 

of  any  party. 

Solicitors  for  Messrs.  Elmslie,  Trindert  A  Cgfmu 

Solicitors  for  the  Globe  Industrial  and  OcBtnl 
Trust  Corporation,  Barrand,  Lfj<jt,  ifc  Japp. 

Solicitor  for  Mrs.  Hanly,  J.  W.  Jl'rf;,;«. 

Solicitors  for  Messrs.  Dimsdale,  iii>ytr  tt  Sm», 


TBOiurB  V.  Hkabd.  (a.) 

Mortgage — fialr — Proceeds  «f  tnh—  Si-'ili'jnir^—Bm*  j 
ment  c/  inlerett  bij  xujent  —  Trustee  Act,  ISiW. 

TIf  defeiidnuts  irrre  first  mortgagees  andthe  ^xMif 
stci'int  .inrt'/di/'r  ('/  n  i'r"}»'rtij  called  '"  7",'  \r4,"  Tht 
def'  inhtiitit  in  IHTH  sold  the  pmix-rtij  tnuirr  tlietr  jxnirt 
of  mh,  the  ynrch(ue-u\«ni  >j  Ix-iiiij  refeiced  by  fine  J.  S.,  1 
(I  solicitor,  who  acted  u$mllj/Jor  the  pUuHtiJumi  aim 
for  til  e  de/endant$  in  any  tegal  ftusAwss.  Be  9am  fit  if 
frndauts  a  reeclftt/or  (he  Imlanrr  of  the  purehate-m>Mii  ' 
lifter  jifiyinent  of  the  »iim  line  Ut  them,  the  rerelpt  fiaiiuy 
that  the  baliiii"   "      ditt  to  the  ptaiidiff.  J. 
handed  oirr  tht  Utluiice  to  the  plaintiff,  but  roittiunf^lto 
jta>/  him  tutirest  as  if  from  the  defrndaot*  doicu  toik 
i/ear  1881,  when  he  became  buukrupt,  and  it  was  tit*  \ 
ditmvmd  he  had  apptitd  the  sttrplma  0/  Ike  sab  swsey* 
to  his  own  use.  . 

ffrld.  that  the  defi  H-hiut*  orre  ufA  haUe  to  the  fhU'  ' 
tiff  for  (he  Ixilaiicr  of  ihr  s'll'  ui'tiityi,  since,  trrii  if\l"t 
had  been  ynilly  of  nrf/liyeiire  in  not  seeing  that  J,  S,  Ixvi 
authority  from  the  plaintiff  to  receireihe  moixy/or  i»n, 
and  tM  not  teeing  that  J,"S.  paid  it  to  him,  idim  8</  | 
(he  Truttee  Act,  1888.  barred  the  etaim,aMd  thtpef' 
1,1' nf  uf  iiifrni't  In/  J.  S.  until  1891  did  tudkoiptherifit 
of  udioH  alive  against  the  defendants. 

Trial  of  action. 

The  defendants.  Henry  Ellis  Heard  and  Williani 
Marsh,  were  the  transferees  of  two  indsntans  tt 

mortgjigo  dated  respectively  tho  'dh  of  .August,  I8W»  1 
to  secure  £1,00<J  charged  ou  a  leasehold  propB^  | 
called  • '  The  Nest "  held  under  a  lease  fOT  nhwty*IIUW 
years  from  the  24th  of  June,  1869.  I 

The  plaintiff,  Henry  Tlu>tna,  waa  tlm  tnasfane  sf 
a  subsequent  mortgage  on  UM  name  propor^  ^  ' 
«xjuro  £;{3:{.  I 

James  Seiule.  a  s  i'.iritor,  anted  in  the*e  niorffri2« 
transactions  both  for  the  plaintiff  and  tlie  defeuduiits. 

In  the  year  1878  the  defendants  in  exercise  of  th" 
power  of  stJe  oontidned  in  tbo  mortgages  of  the  oth 
of  August,  1868,  sold  the  leasehold  pisniiiSI  to 
^iza  Stewart  for  £  1 ,700,  and  the  premises  woe  em*  | 
veyed  to  her.  The  purchase-money  amoonted  lo 
£1,700,  and  the  defetidants  retained  £1,000  ia  SB&- 
faction  of  their  own  mortgage  and  banded  the  re- 
mainder to  Scarle  to  be  dealt  with  as  to  £333  for  the 
plaintilTs  benefit,  Searle  having  f randulently  r^ie- 
sented  himsdf  to  them  as  the  plaintiff's  axent 

Searle  handtxl  two  receipts  to  them,  whidi  wsieia 
the  following  terms,  and  dated  the  5£h  of  Febfssiy. 
1S78:  — 

"Reoeived  of  Messrs.  TTenrj-  Ellis  Ileanl  «nd 
William  :\IarHh  the  sum  of  £333  being  principal  tnon^v 
duo  to  Mr.  Henry  Thome  on  two  further  charg« 
by  way  of  mortgage  on  'The  Nest,'  Torqi^. 
Devon,  dated  rcsprctively  the  25th  of  June,  l869i 
and  tho  22nd  of  November,  1870,  and  I  imdertsks  to 
deliver  to  them  the  indentures  dated  the  15th  siA 

(a.)  BaporledVy  J.  W.  Grbio,  Bi^.,  BanistaMk- 
Law. 
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Utkol  Uarcb,  187:2,  being  transfers  of  such  mort> 
gm  and  Mr.  Ibocao'e  noopt  indorsed  thereon 
vmin  foartoai  dnyi  fmn  tliiidMe. 

"James  Skaub." 

"Beoeived  of  Messrs.  Henry  Ellis  H«ird  and 
WOliatn  Marsh  tho  suna  of  £'37'>  -ia.  Gil.,  bciiiff  tho 
WUnce  of  the  purchnse-monoy  of  '  The  Xest,' 
Torquay.  Devoi.,  uokl  to  Mrs.  Eliza  Stewart  for 
£1,700  (after  their  retaining  the  sum  of  £1.0<M)  due 
oa  their  flrat  nortinge,  and  paaring  to  Mr.  Hecry 
Thone  the  inm  of  *a33  da«  to  mni  on  mortgage  of 
the  same  premises,  subject  to  the  first  security  to 
tkem),  the  sale  thereof  having  bcon  carried  out  by 
KcMTt.  Henr}-  Ellia  Hoard  and  Williiim  Marah  with 
the  »pproTal  of  Mr.  Henry  Thome,  and  at  my 
request. 

"James  Seaui.e." 

I       .Searla  did  not  pay  the  £333  over  to  the  plaintiff, 
I    bat  made  uae  of  it  for  his  own  purposes,  though  he 
eontiniied  to  pay  interaat  to  tlia  plaintiif  as  if  on  his 
mortgages  down  to  1891.   On  fne  18Ch  of  Febmsry, 
I'^HJ,  Searlo  presented  his  petition  in  bankruptcy, 
au  i  it  then  transpired  that  ho  had  used  the  moneys 
so  received  for  his  own  purposes.    This  action  whs 
then  brought  by  the  plaintiff,  claiming  as  again&t 
the  defendants  tiie  son  of  £3;3:j,  or  for  an  account  of 
the  sorplns  moneys  ««slissd  by  the  sale  alter  satisfy- 
inrtbe  monesrs  due  to  the  demdsnti. 
The  writ  was  issued  on  tho  30th  of  Angnst,  1H<>2. 
The  defendants  by  their  defence  alleged  that  the 
pkfntifTs  cliiims  were  in  the  nature  of  a  stale  demand, 
snd  that  tho  plaintiff's  right  to  any  relief  was  barred 
by  the  Statute  of  Limitations  (21  Jac.  1,  o.  16^  and 
tWoIsordiedonssotkmSof  tb*  Tmttse  Act,  1888. 

lae  plaintiff  pleaded  that  tiie  solicitor  aoted  as 
SMBt  for  tho  defendants  in  paying  the  interest  on 
toe  second  mortgage,  and  that,  therefore,  the  case  was 
tati'ii  out  of  the  Trustee  Act.  \HSH. 

The  mortgage  under  which  the  defendants  sold 
soBtsined  a  pnvfision  that  the  monsys  arising  from 
uy  sale  in  pursuance  of  the  power  should  be  held 
npoa  trust,  in  the  first  place  thereout  to  pay  all  the 
f'xpenses  incurred  ou  such  sale  or  otherwise  in  rela- 
tion to  the  premises,  and  in  tljo  next  pltico  to  apply 
vich  moneys  in  or  towards  satisfaction  of  the 
loooeys  for  the  time  being  owing  on  the  seciuity  of 
the  mortgagsb  and  then  to  pay  tho  sitrplus  (if  any) 
to  the  mocqfagar*  hie  aKeoaton»  administratoia,  or 
lasigns. 

yeviOe,  Q.O.,  and  BorihriA,  far  the  p!aiiiti£— 

Tlie  debt  was  kt^it  nlivo  by  Searlo  having  paid 
rnterest,  even  though  he  hfwl  no  authority :  Rew  v. 
l''tM,  1  Ad.  &  Kll.  liMi.  Searle's  acts  were  fraudu- 
I'Ht,  and  time  did  not  lx>gin  to  run  until  the  dis- 
t  rery  of  the  fraud,  and  that  was  when  Searlo 
became  iMakrnpt  in  181)2 :  Qibht  Qaild,  30  W.  R. 
901,  9  Q.  B.  D.  09.  The  smplns  sale  money  was 
retained  "  by  the  dofendsmts  irfthia  the  meaning 
of  the  Trustee  Act.  1888. 

Chadwych  Healeij,  Q.O.,  and  Cremf.— Seatle  aoted 

tliroughout  as  tho  business  man  of  tho  plaintiff,  jjnd 
therefore,  defendant  cannot  by  any  possibility  bo 


R'lMKit,  J.— The  facts  arc  not  substantially  in  dis- 
pate,  and  the  only  real  question  in  the  case  is  whether 
the  plaintifT s  claim  is  not  barred  by  lapse  of  time  and 
the  operation  of  the  Trustee  Act.  1888,  s.  8.  I  think 
ftts.  Tho  plaintiff's  first  point  is  that  his  claim  is 
le{>t  alive  by  the  payment  of  interest  by  Rearle.  But 
'Lis  interest  was  admittedly  not  paid  with  the  defend- 
i.nW  knowledge,  and  in  my  opinion  was  not  paid  on 
their  behalf  or  by  their  agent  or  under  such  drcum- 


stanoes  as  would  keep  on  foot  the  claim  as  against 
than.  What  hajppened  was  really  this.  Seaileaoted 
as  solimtor  for  the  defendsnts  in  the  sale.  He  was 
trusted  by  them  and  left  to  do  what  wtis  right  in  the 
matter.  He  received  tho  purchase-money  and  dis- 
charged himself  of  it  as  between  himself  and  the 
defendants,  as  to  the  balance  after  paying  defendants* 
first  mortgage  debf,  by  paying  it  to  himself  on 
behalf  of  the  subsequent  mortgagees.  In  particular, 
as  to  thfl  mortgage  dne  to  the  plaintifT,  he  gave  the 
receipt  of  tho  .>th  of  February,  1S7S,  relating  to 
the  £333.  That  receipt,  to  my  mind,  shows  that, 
OS  between  Searlo  and  tho  defendants,  he  hold 
tho  £333  tio  longer  for  them  or  as  their  agent,  but 
ho  held  it  on  behidf  of  the  plaintiff,  Thorno,  and 
I  think  it  would  have  been  impassible  for  Scarle  to 
say,  as  against  the  defendants,  after  this  receipt, 
that  ho  did  not  represent  himself  as  having  authority 
i  to  receive  the  sauio  for  Thonie.  As  a  matter  of  fact 
he  had  no  such  authority,  and  instead  of  paying  over 
the  £33.*!  to  the  plaintiff,  for  whom  he  held  it,  he 

fradnally  used  it  for  his  own  puiposcs,  and  ■paid 
borne  interest  on  it,  as  if  the  mortgage  debt  was  still 
existing  Bnt  I  cannot  see  how.  under  those  circum- 
stances,  it  can  be  successfully  contended  that  such 
payment  of  interest  was  a  payment  by  the  defendants 
or  their  agenta  on  their  behalf,  or  kept  alive  the 

Slaintiff's  claim  as  against  tho  defenasnts.  The 
efendants  were  no  doubt  negligent  in  not  inquiring 
as  to  the  solicitor's  authority,  and  in  not  seeing  that 
the  jjlaintifF  got  his  money,  and  as  against  the  phiin- 
tiff  himself  they  would  remain  liable  if  no  Statute  of 
Tainitations  applied,  but  this  negligence  could  not  bo 
held  in  any  scn.so  fraud  by  them  or  prevent  their 
claiming  the  honetit  of  any  Statute  of  Limitations,  if 
such  statute  would  protect  thwn  from  the  plaintiff's 
claim  if  made  after  the  prescribed  lapse  of  time. 
This  leads  me  to  tbe  consideration  of  the  question 
whether  the  Trustee  Act,  Isss,  s.  a])pli(  s  in  defend- 
ants' favour.  I  think  it  does.  The  claiiu  is  not 
founded  on  any  fraud  or  fraudulent  broach  of  trust 
to  which  they  were  partv  or  privy.  Searle's  frond 
was  not  theirs,  nor  were  thoy  party  or  priv^  to  it,  nor 
is  the  property  the  subject  of  the  action  stiU  retained 
by  them,  nor  has  it  been  converted  to  their  use, 
Tho  circuniBt:tnci  s  under  which  the  l>:i]:iiii:c  of  (he 
proceeds  of  sale  wus  deult  with  I  have  already  indi- 
cated, and  I  cannot  see  bow,  under  those  circum- 
stanoes,  it  can  be  fairly  said  that  they  retained  that 
baUnoe  by  Searle  as  their  agent,  or  uat  they  rsoeived 
it  and  converted  it  to  their  own  use  within  the 
meaning  of  that  phrase  as  used  in  section  8.  ITnder 
these  circuiustances  sub- section  (O)  applies,  and  the 
plaintiff^s  claim  is  barred.  The  action  must  be  dis- 
nuBsed  with  easts. 

Solicitors  for  tho  plaintiff,  Meat  dt  Fmokft  f6r  O 

//.  T/toriir,  Nottingham. 

Solicitors  for  tbe  defendania*  Tarda  A  Zaadert  ib 
Prkkwm  4  iZMtftm,  Exeter. 


ridge,  C.J.,  > 
kins,  J.)  ) 


Marsh  2;  June  SO. 


Q.  B.  Div. 
(Lord  Coloridgo, 
and  Hawkinn 

Wauuex  and  Ooverxous  of  Hioiiqatk  ScIIOOI. 
V.  SBWXLL  AMI)  Othbbs.  (a.) 

LamUnrd  and  tenant — Rdief  ogoinH  /or/eitm* — Bank- 
riijttcy  of  ItMte — Apptieation  underkttee  far  vtH- 
ing  emer — Mode  of  appliattion — Dr/ence  and  counter^ 

(a.)  BciiortedbyT.R.Coi.ui  iioinrDiLLiEsq.tBar- 
nster-at-Law. 
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High  Oovbt.  Wahdbn  Am*  Goveritobs  of  HionoATE  School  v.  Sbwbll  axd  Otbxss.  Hiob  Coubt. 


daim  in  lessor' a  action  of  yedmeiU — Conveyancing 
and  Law  <>/  Property  Adt^  1881  (44  A  4o  Vid.  c.  41), 
M.  14,  69,  and  1892  (55  4  56  Viet.  e.  13).  m.  2,  4. 

1FX<f«  a  feMor  X«  (roii^M  an  ocfiPofi  ayahui  Ihe  tmre 

tuul  his  underUsaees  claiming  pcmr.HHun  of  tfif  dt  inist<l 
preinisfs  under  a  proviso  for  rf-tntnj  niwn  the  bank- 
ruptcy iif  (hi:  fctSfr,  it  is  coiii]>t{tht  for  (he  unihrlessres 
to  ut  up  by  way  of  defence  and  counter-claim  in  that 
oefilHl  a  claim  for  an  ordtr  vetting  in  tfiem  th«  property 
in  quettion  fur  the  remainder  their  lease  under  tection 
4  of  the  Conveyancing  and  LoM  of  Prajaerty  Aci^  1862. 
It  is  not  iierfssary  that  the  apjptieitum  for  muh  an  «rder 
should  be  made  htj  smninons  at  chambers. 

Siiminons  tiuder  ord.  25,  r.  4,  to  strike  out  tho 
(lefo.aco  and  counter-claim  in  un  action  on  the  ^ound 
that  they  diwlosad  no  reasonable  auswer  or  cause  of 
action. 

The  ■nmmoiw  ww  lefened  by  ilis  jodgs  at 
oluunb«n  to  flie  eonct* 
The  fact3  and  aigmiHiiti  Am  soflleieiitly  steted  in 

the  judgment. 

Miirch  '2.-  -  ll'illiam  'iruhum,  for  the  jilaintiffs. 
Whitehurne,  Q.V.,  and  U'ii/filman   Wood,  for  tho 

defoDdants  mdudflon. 

The  followini,'  1  ;ls.  .s  wi?ro  cited  in  addition  to  tho«e 
refored  to  in  the  judgment :  tiin^eUm  v.  Collier,  1  Ex. 
4j7  ;  Hewbigi/in-by-theSea  Gas  Co.  v.  Armstrong,  28 
W.  K.  217,  13  Ch.  D.  310;  QaiUer  Afon^eton.  31 
W.  B.  75,  9  Q.  B.  D.  878;  AwMwn  f.FMUham, 
28  W.  B.  165, 15  Gh.  D.  817. 

Cur.  adv.  vuH. 

JTime  26.— The  judgment  of  the  CoUHT  (Lord 
OoLKBiDOX,  OJ.,  and  Hawkois,  J.)  ma  dalivwed 
by 

Hawkuvs,  J. — I  have  to  deliver  the  judgment  of 
the  LordOhief  Jutioeaadmyadf  latbiscaM,  ai^Smd 
some  time  ago. 

This 

It  prays  that  judgment  may  be  entered  for  the  plam* 
tiffs  for  possession  of  the  promises  known  as  "'The 
London  CiifToe  IIouHe,"  or,  in  tho  alternative,  first, 
that  the  defence  may  be  struck  out,  on  the  ground 
that  it  discloses  no  reasonable  answer  to  tho  plain- 
tiff's claim.  Secondly,  that  tba  Goaater-claim  may  be 
■truck  out  or  disallowed,  on  th«  grounds  tb«t  it  is 
embarrassing  and  discloses  no  reasonable  cauHc  of 
action,  and  cannot  be  conveniently  disposed  of  in  tttis 
action. 

The  plaintiffs  are  lessors  of  the  premises  in  ques- 
tion, and  the  objeotof  this  action  is  to  recover  Irom 
the  defendants,  who  an  undarlMaaBa  thereof,  poaaei* 
aloii  under  a  proviio  oontafned  in  llie  ori^nal  leaaa 

for  re-entry  in  case  of  the  bankruptcy  nf  tho  1<M»D0, 
his  executors,  administrators,  or  assigns. 

Till!  ulijeot  of  the  defenee  ati'l  counter-claim  is  to 
obtain  relief  against  such  fnrfeiture  by  means  of  a 
vesting  order  under  the  Cunv.  yaneinjf  Aot,  1892. 
The  plaintiffs  contend  that  such  relief  Oan  only  be 
obtained  upon  application  by  anmniaiia  at  obamben. 
The  defendants  contend  that,  even  assuming  it  may 
be  obtained  at  chambers,  it  may  also  be  obtained  by 
resisting,  either  by  plea  or  ooiiiiter>«laim,^  plaintifb' 
action  ibr  possession. 

The  statement  of  claim  delivered  on,  the  3rd  of 
Janaaiy,  1883,  aUegea  that  bgr  a  leaaa  gxaated  on  the 
14th  of  JvM,  1878,  the  plaintiff  demiied  «*The 
London  Coffee  House  "  to  John  Jones  for  fifty  years, 
subject  to  a  proviso  for  re-entry  if  tho  lessee,  his 
executors,  administrators,  or  assigns,  or  any  oi  them, 
should  be  adjudged  bankropt;  tlut  by  various  assign- 


ments the  interest  of  Jones  became  vested  in  ons 
Biobard  Sewell  (a  dslandaiit};  that  in  September, 
1890,  Sewell  soblet  the  prandaas  by  way  of  mortgs^ 

to  the  defendants  Xicholson,  and  subsequently,  by 
way  of  second  mortgage,  to  the  defendants  Flower  i 
Son;  thiit  on  the  iKth  of  July,  IS'.rl.  .Swill  wiu 
adjudicated  bankrupt,  and  the  defendant  Wildy  wu 
uppuintod  trustee  lUldar  the  bankruptcy;  that  the  I 
Nioholsons  ace  in  posaesaion,  elaiming  title  aader  tbe 
underlease,  and  refuse  to  give  possestfop  thongli 
requested  «n  to  do. 

The  plaint  ill's  claim,  first,  a  declaration  that  they 
are  entitled  to  ijossessiou;  secondly,  jxvssession;  sai 
thirdly,  rent  apportioned  and  mesne  profits. 

The  statement  of  deisnoeby  tiie  daendsntsKicbol* 
son  admits  leaia^  ib»  aasignments,  and  the 
mortgage  (which  was  to  teonre  £24,900).  tad  sQegei 
that  on  tho  .Tlst  of  May,  ls;i2,  they  took  possesaion 
in  acconlanco  with  the  umlorleaae,  and  that  they  psid 
the  quarter's  rent  due  at  Midsummer,  1892,  and  have 
always  been  willing  and  ready  to  pay  the  mA  wtidk 
baa  aoomed  dua,  but  tha  phintiiw  faava  nhwd  to 
accept  it. 

They  deny  that  the  plaintiffii  are  eniitlsd,  as  sgiiBit 

thom,  to  possession  or  to  any  apportionmoit  of 
rent  or  mesne  profits,  and  submit  that  they  an 
entitled  to  relief  from  tho  alleged  right  of  rc-witiy 
under  the  provisions  of  the  statute  oo  &  >>6  Tict. 
c.  13. 

They  also  oounter-daim  an  order  Tssttng  iattai 

the  property  in  question  for  the  tern  of  tlisir  nndff- 
lease  on  such  conditions  as  to  the  court  may  fit. 

By  the  Conveyancing  Act,  1881  (44  i  U  \ict. 
0.  41),  s.  14,  sub-section  2,  it  is  enacted  that  "  whtre* 
lessor  is  proceeding,  by  action  or  otherwise,  to  eoforoe 
a  right  of  re-entry  or  forfeiture,  the  lessee"  (th» 
includes  an  underlesaee,  sub-section  3)  "  may,  in  Ac 
lessor's  action ,  if  any ,  or  in  any  action  brought  by  liim* 
self,  apply  to  the  court  for  relief ;  and  the  court  miv 
grant  or  refuse  relief  as  tbe  court,  having  rc^d  t.) 
the  proceedings  and  omdnct  of  the  parties  under 
the  foregoing  ptoviaiaaa  of  thia  aaotion,  and  to  ^  , 
tiia  other  draomstaiMaa,  tidnks  fit,**  and  tha  idii^H  i 
nantod.  is  to  be  upon  such  terms  as  the  eoort 
thinks  fit.  By  sub-section  6  (i.)  the  section  alrttdt 
mentioned  was  not  to  extend  to  a  condition  for  for- 
feiture on  the  bankruptcy  of  tho  lessee ;  but  the  Cm- 
▼eyancing  Act,  1892,  oy  section  2,  sub-section  i 
enacts  tMt  anb-aeotion  8  of  saction  14  of  the  Act  oi 
1881  shall  not  apply  to  a  oondition  for  fotftitas  on  I 
biinknijif  cy  in  such  a  case  as  the  present. 

The  same  statute  (1892)  also  enacts  in  sodicaj  4 
th  it  "where  a  lessor  is  proceeding  by  action  or 
otherwise  to  enforce  a  right  of  re-entry  or  forfeitun' 
\mder  any  corenant,  proviso,  or  stipulation  in  a  l(:t> , 
the  court  xni^,  on  appUoation  by  any  person  claiming 
aa  luidoiliiDioo  any  estate  or  interest  in  the  property  ' 
OOmpiiaad  ^  the  lease  or  any  part  thereof,  either  in 
the  leesor'fl  action  (if  any)  or  in  any  action  brought 
by  si;r]i  pi  rsoii  for  that  purpose,  make  an  onltr 
vesting  for  the  whole  term  of  the  lease  or  any  li.'?^ 
term  the  ptopmtj  oomprised  in  the  lease  or  any  pv'> 
thareof  in  any  panon  entiUed  as  underlessra  to  auf 
estate  or  snterest  in  such  property  upon  such  con- 
ditions, &c.,  as  the  court  in  the  cireumstancoe  of  esA  | 
case  shall  think  fit,  but  in  no  cose  shall  any  such  under* 
lessee  be  entitled  to  require  a  lease  to  be  granted  t' 
him  for  any  longer  term  than  he  had  under  Li" 
original  sublease.' 

Ur.  Ghraham,  for  the  plaintifEs,  in  hit  argiaMy 
before  ni  oontended  that  tha  daisiioa  atad  eiwt*'' 
claim  were  both  bad  :  the  defence,  as  disdosiPg 
defence  to  the  plaintitls'  notion  ;  the  oounter-dsun, 
as  disclosing  no  reasonable  cause  of  aotion  in  th? 

defendant,  and  also  on  the  ground  that  it  is  ember' 
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uaing  and  «oaIid  not  1w  oaimmimSj'  dkpamA  of  in 
tUsaetion. 

As  to  the  first  and  secoud  of  those  points,  it  would 
ksnah  to  8up{:;;oat  thut  they  arc  iibsolutt'ly  free  from 
doobt-^for,  as  ref^ards  the  defence,  it  is  obvious  that 
at  the  present  momeut  there  is  no  aoiual  and  complete 
Iqgal  anaww  to  the  claim  for  possession,  simply  be- 
anie latiMrlo  no  nUef  from  the  plaintiffli'  ngnt  to 
rs-enter  has  yet  been  obtained.  It  most,  however, 
be  observed  that  if  the  defendants*  case,  as  disclosed 
on  the  pleadings,  be  found  or  admitted  to  be  true  in 
{set  and  the  court  shall  think  fit  to  grant  such  relief 
M  is  claimed,  there  will,  before  the  judgment  in  the 
action  is  given,  be  brought  into  existence  a  perfect 
defence,  both  to  the  claim  for  a  declaration  that  the 
plaintiffs  are  entitled  to  possession  and  to  the  claim 
for  actual  possession.  At  this  moment  it  is  but  an 
inchoate  defence  implie<lly  given  by  the  Htattito 
&  56  Vict.  c.  1  i,  whwh  will  or  will  not  be  perfected 
tocording  to  the  view  taikm  hgrthe  ooort  belne  vriikli 
the  action  is  tried. 

Both  defence  and  oounter-daim  depend  on  the  true 
iuleripetation  of  the  sections  in  the  statates  of  1881 
snd  1892  (which  are  to  be  read  as  one  Act),  to  which 
vehave  already  referred.  The  Ith  section  of  the  Act 
of  lb92  <  xprc88ly  enables  on  underlesaee  to  apply 
hf  way  of  relief  in  the  lessor's  action  (if  any},  or  in 
an  action  to  be  brought  by  hioiself .  It  does  not,  it  is 
true,  prescribe  how  or  in  what  form  that  application 
is  to  bo  made,  but  it  is  clear,  if  it  is  to  be  made  *'  in 
the  lessor's  action,"  that  it  must  be  made  to  the  ooart 
in  which  tliat  action  is  pending,  utuI  it  sofuis  to  us 
that,  in  the  absence  of  any  enactment  to  the  contrary', 
it  may  be  oonveniantly  made  in  the  form  of  a  counter- 
datm,  which  is  in  sabstanoe  an  applioation  for  a 
vesting  order,  whioh  if  granted  wonU  put  aa  end  to 
plaintiffs'  right  to  possession. 

It  is  necessary  to  refer  to  the  69th  section  of  the  Act 
of  1881,  which  enacts (snb-sectii  in  1 '!  thftt  "  nil  n:atter8 
vrithiu  the  jurisdiction  of  the  court  under  this  Act 
dial],  subject  to  the  Acts  regulating  the  court,  be 
sonif  imd  to  tiie  CSbanoery  Division  of  the  court,"  and 
(snb-aeelion  3)  fliat  "  every  application  to  the  court 
shall,  except  where  it  is  Othsiwiie  Oiq^HPOSSSd,  be  by 
suuauonH  at  chambers." 

It  is  difficult  to  suppose  that  tliu  L(  j?i'jlature  intended 
these  sub-sections  to  be  uppHcabh)  to  proceedings 
for  relief  under  section  14.    The  lessur  has  a  ri^t 
to  bring  bis  action  in  etther  division  of  the  SoptMaa 
Oowt.  In  the  presant  ease  he  has  bronght  it  m  the 
Qiwnn'fl  Bench  Division.   The  defendants  propose  to 
apply  for  relief,  as  the  14th  section  gives  them  a  right 
to  do  in  such  action.    We  do  not  see  how  the  sub- 
M^tions  reooiting  applications  to  bo  made  ia  cham- 
in  tha  Ghuoaty  Division  can  bo  applied  to  them. 
So,  s^pain*  mamodag  an  underlessee  were  minded— as 
ffaa  aertfosi  aflows  min—to  apply  for  relief  in  an  aotion 
brought  by  himself,  in  such  an  action  bis  claim  must 
he  for  relief  in  the  shape  of  a  vf^sting  order,  and  if  he 
i_<  iiM  ^1 1  I '.  liiu  in  ttii  uotiuii  bi<iught  by  himself,  why 
should  ho  not,  in  the  lessor's  aotion,  oounter-olaim  for 
relief  against  tiia  IniBitDia  aonglit  to  lie  enlbinMdby 
thataeSon? 

We  think  tliere  is  good  reeeon  lot  fha  oonlantion 
tlmt  the  course  taken  by  tlic  defendants  is  sanctioned 
by  the  not  too  clear  lunguago  of  the  enactments. 
Tiu>  vesting  order  mentionid  in  the  4th  section  of  the 
Act  of  1892  is  a  novel  form  of  relief  expressly  given 
ly  that  section,  and  that  section  points  to  the 
neceasity  of  the  ^>plioation  for  that  fonn  of  relief 
being  made  in  aa  aotion— whether  sooh  aotion  be 
broa^ht  by  the  lessor  for  possession  or  by  the  under- 
lesaee for  the  purpose  of  claiming  relief.   The  Legis- 
lature could  scarcely  have  contemplated  the  briniring 
oi  aa  aotion  by  tha  underlessee  for  the  mere  purpoee 


of  enabling  him  to  make  an  application  at  chambers, 
and  we  do  not  think  there  is  any  objeotioa  tO  the 
course  adopted  by  the  nnderiessces  in  this  ease  wiw 

desire  to  have  the  important  link  in  their  title  placed 
on  roconi  if  the  court  thinks  fit  to  grant  the  vesting 
order  claimed. 

hxMuttUdge  v.  WheUm,  10  L.  R.  Ir.,  before  Falles, 
C.B.,  sndFitsgerald,  B.,  in  a  lessor's  action  for  posses- 
sion the  court  refused  a  motion  for  relief  from  right 
of  rc-entryunder  section  14  of  the  Act  of  1881 ,  upon  the 
ground  thiitthe  defeudiints'  proper  course  was  to  have 
tiled  a  coiinter-claiin  seeking  equitable  relief.  We  do 
not  feel  calloil  upon  to  determine  whether  or  not 
application  for  relief  might,  after  action  brought,  be 
made  by  motion  or  sommons  as  well  as  by  oounter- 
daim,  as  to  which  see  In  re  Peach,  North,  J.,  S3 
SoLicrxoKs'  Journal,  oia.  Nor  do  we  feel  it  necessary 
to  our  decision  in  the  present  cose  to  discuss  any  of 
the  various  enactments,  orders,  and  rules  mentioned 
and  referred  to  in  the  arguments  addressed  to  us 
other  than  those  we  have  discussed.  They  do  not,  in 
our  opinion,  materkUy  assist  us  to  determine  the  sole 
question  before  us — viz.,  whether  the  defence  and 
counter-claim  ought  to  bo  struck  out:  the  one  because 
it  di.scloses  no  defence,  the  other  because  it  is  em- 
barrasHing  and  inconvenient.  We  think  they  ought 
not.  Si  i;  The  Attorney  General  of  the  Duchy  of 
Lancaster  v.  LondtM  and  yorth-Watam  Bail  way  Co., 
[1892]  .3  Cb.  274.  They  ore  nleaded  teatf  fide,  and  ia 
our  judgment  are  warran  ted  by  the  statoto  of  1892. 

Wc  therefore  dismiss  the  suiumons  with  oosts. 


Solicitors  for  the  plaintiffs,  Wilmer  «{■  lieeva. 
fiolicitora  fat  tha  defendants,  Na^  <b  Field, 


iv.  \ 
fe.  C.J.,  ] 
,  J.  ) 


a  B.  Div. 

LoidCMsridge,  C.J.,  ]  Jia.  18. 

and  Cave, 

III  re  I1.KLKY  HoTKL  Co.  («.) 

ComjHtiiif  —  Wiiidiiii/  up — Couidif  court — Jurisdiction — 
'J'ille  til  jtrofierty — Slrauyer — C'ompauies  Act,  18G2 
(25  A  26  Vict.  c.  89). «.  98— Cbnwaiiics  IWiuHng-up) 
Adt  1880  (dS  A  M  Viet,  e.  63).  s.  I. 

S^fim  (As  dttte  0/  pretentatim  0/  a  ptUtion  in  a 

county  courif  for  the  winding  up  of  a  company,  xtndtr 
the   Compamet  (Winding-up)   Act,  1890,  *.  1,  tuh- 

>>txti(>n  3,  tht  mniKiii'-r  vf  the  comjKtuy  tram/errtd 
certain  wine  to  a  utranger.  The  judge  <•/  the  couidy 
court  nuide  an  ordir  for  the  delivery  «/>  vf  the  mine 
to  the  liquidator,  oh  ike  ground  thai,  the  manager  having 
aded  ultra  vires,  tht  inm^er  mu  void. 

Held,  that  the  eomtg  mirt  judge  had  no  juritdietim 
to  decide  a  quettion  a$  to  the  title  vf  projterty  which  aroM 
btfore  the  d"!'-  c/*  Ihf  winditij  iiji  lulirnn  the  ruinjianjf 
and  a  stramjer,  ami  (hat  t/ie  ordtr  utis  tlurtfvre  bad. 

Appeal  from  an  order  of  his  Honour  Judge  Green- 
how  at  the  Leeds  Crmnty  Court  declaring  the  transfer 
of  certain  wine  to  tlie  appellants,  the  Ilkley  Breweiy 
Co.,  to  be  void,  and  (iirecting  them  to  deliver  it 
up  to  the  liquidator  oi  the  Ukley  Hotel  Co.  The 
mano^  of  the  hofed  company  had  trsasfsiTed  the 
wine  m  question  to  the  appellants  shortly  before  the 
date  of  the  presentation  of  a  winding-up  petition 
which  was  presented  in  the  county  court  agamst  the 
company  under  the  Companies  (Winding-up)  Act, 

(<i«)  Bsporttd  if  JOBN  P.  Meuab,  Eaq.»  Baniitar- 
at-I^w. 
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HiOBOinnT. 


Is  Mt  lucLKY  Hotel  Co. 


HiobCocbt. 


ISiK)  (:i3  &  51  Yiul.  0. 63),  in  MtH&«liaii  of  a  debt 

owing  to  theia. 
An  application  WH  then  made  by  the  liqtddator  of 

the  hotel  company  under  the  winding  up  to  the 
ooanty  court  judge  for  an  order  declaring  the  transfer 
void  on  tlif  ground  tlmt  it  was  n  fraudulent  prefiT- 
cnce  within  »eetion  KU  of  the  Cuuipanics  Act,  Wy* 
(25  &  2(i  Vict.  c.  SO). 

The  county  court  judge  held  that  it  was  not  • 
fraudulent  preftvenoe,  inasnineh  ae  the  tmnsfer  waa 
void  M  beuiff  made  by  the  manager  without  the 
authority  of  the  hotel  coinpany.  But  the  tmnsfer 
bi'ing  void,  he  miulo  the  ordi  r  rqipwil.  1  fmui. 

The  material  R»x:tious  of  tho  Companies  ^Winding- 
up)  Act  provid«a  as  follows  :  — 

By  section  1,  sub-aection  3,  it  is  enacted  that 
"  where  the  amount  of  the  capital  of  a  company 
paid  up  or  credited  as  ]>aid  up  do.-s  iint  i  xceod 
£10,00(),  and  tho  registerwl  nflice  of  tho  coiiiiKiuy  ia 
situiit'e  within  tho  j  m  is  Ucf  inn  of  ii  county  c:nurt 
having  jurbdiutiou  under  tliia  Act"  aa  provided  in 
sub-section  1 ,  "  a  petition  to  wind  nptho  oooiptny  or 
to  continue  the  winding  up  of  the  company  vnder 
the  mperviaion  of  the  oourt  shall  be  presented  to  that 
ooun^  court." 

By  8nb-8©ction  (i :  "  Everj'  court  having  jurisdiction 
under  this  Act  to  wiinl  up  u  coiniiiiny  shall,  for  tlu< 
porpoaes  of  that  juriadictiou,  have  all  tho  powora  of 
the  Sigh  Court." 

YaU  Lf ,  for  the  appellantn.  Th'^  county  court 
indgohadno  jurisdiohon  to  make  an  order  of  this 
kind,  which  decides  a  question  of  title  as  to  property 
uising  out  of  a  transaction  which  took  plaoa  pre- 
vioouy  to  the  winding  up.  There  was  a  spedflc 
enactment  in  bankruptcy  giving  such  jurisdiction  to 
county  courts  {4(i  &  47  Viot.  o.  d2,  s.  1U2,  uub- section 
1),  bnt  not  in  the  Winding'iqt  Aot. 

Mnir  Marhcniif ,  for  tho  liquidator. — I  rely  on  the 
on  the  9Sth  si^ction  of  tho  Companies  Act,  lS(i2  (2o  & 
'M  Vict.  c.  S!t\  by  which  jurisdiction  is  given  to 
"  cause  the  asAots  to  bo  collected  and  applied  in  dis- 
charge of  its  liabilities,"  OKtandcd  to  county  courts 
by  the  Act  of  ItiM,  and  upon  section  13  of  the  latter 
Act  and  rule  90  made  under  it,  which  in  effect  is 
similar  to  section  oO  of  tho  Bankruptcy  Act  of  1SS;{, 
and  provides  that  the  liquidator  shall  a2)ply  to  the 
court  to  enfon  H  the  aaiuisition  of  property.  Tlie 
coonty  oourt  Judge  found  out  that  the  wine  in 
 ■  s,  k  pt 


point  of  laet,  an  uMk  of  tiio  hotel 

TnreLiverpoclandLonilm  Ouarantee 

atiil  Arciileiit  Insurance  Co.,  Mitnm  and  Otiitrii'  m*r, 
30  W.  R.  ;17H  ;  Inrr  Civil  Srrrireand  Urneral  StorfB,  57 
L.  J.  Ch.  11!»,  30  W.  li.  Dig.  42.  [Cave,  J.— The 
point  as  to  jurisdiction  was  not  taken  in  either  of 
thoeo  cases.]  In  rr  Inn*  of  Oowi  H«M  Ch.,  L.  B. 
6  E<i.  82,  16  VV.  K.  Dig.  (55. 

Cava,  J.— In  this  case  I  have  been  asked  hy  my  lord 
to  give  my  opimon  flnt,  at  it  is  a  matter  with  which  I 

am,  perhaps,  especial^ fMSiliar.  It  apiwurs  t  )  me  to 
be  quite  clear  that  tte  county  court  judgf  hml  no 
jurisdiction  to  make  tliti  order  iippculcd  a^'ainst.  An 
application  was  mode  to  him  to  declare  that  the 
transfer  of  this  wine  was  a  fraudulent  preferenoe.  A 

Sueetion  was  raised  in  the  coarse  of  the  argument  as 
whether  he  lud  any  jnrisdieiaon  to  hear  ttiat  apjdi- 
Oation.  But  it  is  not  nm  cssnry  to  decide  that,  and  I 
do  not  propose  to  cxjirens  any  opinion  upon  the  jKjint. 
Now  the  Icarneil  county  court  jmlge  came  to  the 
oouclusion  that  the  manager  liad  no  authority  to  make 
it,  and  that  there  wae  therefore  no  valid  transfer  of 
the  wine.  He  ooowquently  directed  the  wine  to  bo 
given  up. 


The  question  is  whether  the  judge  had  jurisdiction 
to  make  that  order.  Under  Uiq  Bankruptcy  Act  of 
1SS3  (4(i  &  47  Vict.  c.  52),  s.  102,  mb-section  1,  tha 
judge  of  the  High  Court  in  Bankruptcy  has  authority 
to  make  such  orders  as  this.  S)  has  (he  c  junty  court 
judgo  within  i-ortain  li:iiit-i:  h>-  luiy  oritrrt.iin  such 
questions  where  the  uinauut  iu  dispute  does  not 
exceed  £200.  But  that  jurisdictiun  is  subject  to 
an  appeal  to  tho  High  Court  on  questions  bDth  of 
law  and  of  fact.  So  that  the  whole  drcomitancea 
may  oome  before  the  High  Coort,  aad  the  jariadietiaa 
is  subject  also  to  a  limit. 

Hut  under  the  Winding-up  Act<i.  thinsn*  alto- 
gether different.  In  the  first  place,  there  is  nothing 
to  be  found  approaching,  in  wideness  of  8co|k\  to  the 
sections  of  tho  Bankruptcy  Act  to  whtch  I  hsTS 
referred.  Then,  again,  section  98  of  the  Conpaaiai 
Act,  1R02,  is  simply  a  gene.*al  statement  of  the  piwer* 
which  the  court  is  to  have  of  collecting  and  applylug 
tho  assets.  W1i<t<-  there  is  no  dispute  oliviously  the 
oflicial  liquidator  will  t:iko  poss  >ssion  ol  and  distri- 
bute the  assets.  But  th  it  is  quite  consistent  witk 
Uie  view  that  the  Legislature  has  not  given  tbejanH 

^leea 


diotion  to  county  courts  which  has 
here.    The  functions  of  the  court  are  neocMuily 

administrative,  and  unless  an  intention  to  givd  neb 
power  to  the  court  as  has  lii?en  exercised  lu  re  is  to 
be  cWrly  gathered  from  the  Acta,  it  emnot  be 
assumed.  In  my  opinion  no  such  int(*Jition  c»n  be 
extracted  from  the  Acts — and  the  otlwr  seotiooa  wlurii 
have  been  referred  to  are  alt  of  them  eap^e  ofkuiK 
construed  without  giving  to  tho  court  such  estcaais 
powers.  What  would  be  the  conse<|uences  of  the 
opposite  view  ?  The  county  c  ^urt  ju  l;re  i  then 
have  power  in  cises  of  dispute  to  entertain  a  jurisdic- 
tion without  any  limit  whatever  betwi^n  the  com- 
pany and  another  party,  and  there  would  be  no  appeal 
mm  his  decision,  except  on  questions  of  law,  eim 
though  it  might  involve  a  matter  of  £20,000.  It 
could  not  have  been  tho  intention  of  the  Legislature 
to  create  such  ii  st  ite  of  things  u.<«  that,  »a  e.ireful  a* 
it  has  been  to  limit  the  jurisdiction  of  the  county  courtsi 
in  other  matters,  a  state  of  things  which  would  giv>- 
him  a  jurisdiction  not  possessed  nj  any  judge  of  tht 
High  Court.  I  am  of  opinion,  flienffiiwe,  for  that 
reasons,  that  the  appeal  must  be  allowed  withooits. 

Lord  CoLEUinaE,  C.J. — concur. 

Appeal  alluwtd. 

Solioiton  lor  the  anNllanls,  ^Wmeri  (ktrpnkr,  Jt 

Solicitors  for  tho  respondent.  Field,  Roteot,  Jt  Cii., 
for  2Viylor,  Jejferjit    /ease/,  Bradford. 
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XiinrAOT. 


in  rf  Greosox.  ((I.) 

TriLitre  —  Practice — Ai>iHiiiitti>riit  <>/  uti<'  tni^ire^  — 
Qiivt  rum'  td  atftck ■  - Fortn  of  rnllui/  iin!'  ) — Litnacij 
Ad,  1890  (d3  Vict,  c,  &),  :  lUti.  tub-Hciitfiu  2,  d,  6 ; 
1. 190. 

T/'fn  ^A'  nppinntmfid  of  nrw  (ruttrii  hi/  ihi  imirt 
Ute  cominoii  form  of  vestiinj  order  in  the  ca»r  uf  (iovi  rn- 
ment  tUtck  in  to  be  adhered  to,  which  vests  in  the  trualtts 
ike  right  to  tail  /vr  th»  tnm^tr  of  the  mme,  9iu(  to 
mnM  file  iMitmt  dm  and  fo  aeerm  dm  tkerion,  and 
vhich  further  direct*  tk»  iriutees  to  transfer  the  same 
"  inUt  their  otim  natnei**  but  if  in  anij  jtarticular  r(Uf 
a  j'tdtje  thinks  it  proper  to  drparf  friiin  the  imiml  funn. 
and  to  make  a  special  ordir,  it  m  j't  rftdlt/  a.nnj>tltnt  fur 
Um  to  do  so. 

In  re  Now  Zealkod  Trust  Mid  Loan  CSo.,  auto,  p. 
457.  [1893]  1  Ck,  40S,  eqtfotiwd. 

Motion. 


Xhu  WW  »  motion  for  aa  ordsr  directing  the 
Oovwnor  and  Company  of  fhe  Bank  of  England  to  act 

apOB  and  in  acconiance  with  an  order  made  in  this 
matter,  and  dato<l  the  loth  of  May,  I'^O.'J.  Prior  to 
the  clnt<'  uf  tho  said  order  J.  Sharp  and  W.  M.  Grng- 
•on  were  the  trustees  of  a  certain  indenture  of 
•ettlemont,  dated  the  9th  of  August,  1B48,  and  were  as 
nehtraatefla  jointly antitkd  to  anunol  £2,13A  4fl.  7d. 
2|  per  Cent.  Oonsola  atanding  in  fheb  namea,  that 
MDg  the  fund  then  subject  to  the  Hi  ttlcmont  upon  a 
tnut  within  the  meaning  of  the  Luiuicy  Act,  lSi»0. 
William  May  and  Mary  Garhetf  were  beneficially 
intereated  in  the  said  fund.  W.  M.  Uregson  wa.s  a 
pnaoD  of  vnaoond  mind  not  so  found  by  inquisition, 
and  iqpon  tiM  patttioa  of  the  bcnefloiariaa  and  of 
J.  Sharp  and  H.  Qariwtt,  Kay,  L.J.,  made  the  order  in 
chambers  of  tho  15th  of  May,  18!».3,  appointing 
H.  Oarbett  truHteo  of  tho  settlement  of  the  9th  of 
August,  1848,  in  substitution  for  the  said  W,  M. 
Oi^;aon,  and  he  ordered  that  the  right  to  call  for  the 
tBnateof  the  aaid  sum  of  Conaou  atandingin  the 
naanea  of  J.  Sharp  and  W.  H.  Gregson,  and  to  reodve 
any  dividends  due  and  to  accrue  due  thereon,  should 
vrst  in  the  said  J.  Shaq)  and  II.  Garbett  as  trustees 
of  the  settlement.  This  order  was  in  the  form  adopted 
by  the  Lords  Justices  in  tho  case  of  In  re  Nnc  X' aland 
Trust  A-  lAian  Co.,  ante,  p.  457,  [18931  1  Cb.  403. 

Tho  order  w^as  lodged  with  tJie  oAolala  of  the  Bank 
of  England,  but  they  declined  to  aofc  i^on  it  tiuless  it 
was  amended  by  the  insertion  of  the  words,  **  and 
that  they  do  transfer  the  sajue  into  their  own  nnnii  s 
to  be  held  by  them  upon  the  trusts  of,  tStc,"  find  they 
farther  stated  that  tliey  could  not  accept  tht>  order 
made  in  /n  re  Now  Zealand  Trtttt  dt  Loan  Co.  as  being 
a  gaiani  praoadent,  bat  onlr  as  applying  to  that 
particnlar  oaae.  It  appeued  that  it  was  the  intention 
of  tiie  trustees  to  distribute  the  fund  among  the 
persoIl■^  f'lititli  <1  thf'reto,  and  not  to  hold  it  upon  the 
trusts  of  the  settlement.  The  applicants  applied  to 
tfM  ooort  Ibr  dfanaoliooa  in  the  maner. 

Farm II,  Q.C.,  and  IlorneU,  for  the  applicants. — 
This  p<jint  came  before  tho  oourt  in  In  re  New 
'/.odand  Trust  »t  Liiitu  Co.,  but  the  liauk  of 
England  were;  not  concerned  in  that  case.  [LaNDUEY, 
No,  that  waa  a  case  of  shares  in  a  company 
i^Odft  wluob  ttufS  waa  »  liability  for  calls.  That 
made  all  tiie  diflbrenoe.    I  may  say  that  I  have 

(a.)  Reported  by  W.  A.  <i.  VN  ooDg,  Esq.,  Uarrister- 
«t-I«W. 


been  speaking  to  Kay,  L. J.,  about  it.  Ho  tolls  nio 
that  his  attention  was  not  callod  to  tho  form  of  tho 
order,  and  that  be  intended  to  make  the  usual  onler. 
On  Inquiry  it  appears  to  me  that  these  are  two  totally 
distinot  olaasea  of  oaaea.  If  the  order  is  intended  to 
be  to  the  effect  that  the  ti  uateea  shall  bold  the  stock 
or  shares  themselves,  then  the  old  form  of  order  is 
quite  riglit,  and  there  is  no  reason  fur  dcpurting  from 
it.  If,  on  the  other  liand,  that  i.s  not  intended  (and  of 
course  in  a  caso  where  thoro  is  a  liability  on  shares 
that  is  not  intended),  then  the  other  form  of  order  is 
quite  right.  On  looking  at  the  Trustee  AxAt  185(1,  it 
Htrikea  me  that  it  is  perfectly  oompetent  fat  a  judge 
to  make  an  order  in  either  form,  and  if  f^r  any  reason 
he  thinks  it  right  t<i  make  an  onler  in  this  form  I  take 
it  for  granted  that  it  would  be  obeyi  d  ;  but  there 
was  nothing  here  to  call  the  attention  of  the  Lord 
Justice  to  the  matter,  and  he  would  not  have  made 
the  order  in  this  form  if  hia  attention  had  been 
called  to  it.]  Hero  the  tinateee  do  not  want  to  hold 
the  stock.  The  fund  being  now  divisible  under  the 
trust,  they  desirt>  merely  to  divide  it  among  the 
beneficiaries,  but  inasmuch  as  one  of  tho  trusteee  ia  of 
unaoond  mind  thajv  are  obliged  to  come  to  the  oourt 
for  an  order  to  make  the  tranalar. 

Latltam,  Q.C.,  and  IIou<ard  Wriyht,  for  tho  B;ink. — 
There  should  be  some  direction  in  the  order  tliat  tho 
trustees  should  distribnto  tiia  fond  if  it  is  immediately 
divisible.  The  (wder  we  now  ask  for  has  been  the 
only  one  in  use  since  1850  in  the  case  of  Government 
Htock.  It  simplifies  the  book-keeping  of  the  Bank  to 
have  the  stock  transferred  into  tho  names  of  tho  new 
trusteee  before  they  transfer  it.  The  point  has  there- 
fore been  raiaed  in  the  public  interaet,  for  the  more 
simple  the  nwihod  by  iriiioh  tiie  Bank  adnuniatera 
tlie  debt  the  cheaper  it  can  be  done.  The  order 
in  !n  re  .\rw  Zntland  Trust  <fc  Luitn  Co.  was  only 
intended  to  apply  to  that  particular  case,  and  not  to 
bo  a  precedent.  In  that  case  your  lordships  were 
discussing  the  form  of  the  order  in  i«  rr  Peacodtt 
28  W.  &.  801, 14  Oh.  D.  212.  Of  oonnek  if  a  judge 
should  make  a  special  order  the  Bank  wcmld  obiay  it, 

but  there  wns  no  intention  in  the  prt  sent  ciise  to  de- 

Sart  from  th<;  common  form.  That  form  contains  a 
irection  to  the  trustees  to  transfer  into  their  own 
names:  Setonon  Decrees,  4tb  cd.,  p.  <'09,5thed.,Tol.2, 
pp.  lOo.i  and  KKO.  In  tho  C4ise  of  In  re  Mifft 
Trmt$,  W.N.,  1883,  p.  8i,  Kekewioh,  J.,  ooamMuM  on 
In  rt  New  Xieedand  Trad  A  Loam  Cb^*  and  made  a 
vesting  order  in  repeat  «t  Oooaols  aooovding  to  the 
form  in  .Seton. 

Farwell,  Q.C.,  in  reply.— This  ease  ia  governed  by 

section  130,  sub-sections  12,  ,">,  rmd  (j  of  the  Yjunacy  A<'t, 
1890,  and  the  order  is  in  accordance  with  tliut  ticctiun. 
The  Bank,  relying  on  its  practice  since  IsOO,  cont«  ikIs 
that  it  con  disregard  the  nrovisions  of  the  Act  of  1  S'.X), 
but  if  they  h«i  wishea  to  preserve  their  former 
proctioa  they  ooold  have  obtamed  the  insertion  of  n 

SroTiBO  in  the  Act  to  that  effiaot  In  the  oaae  of  the 
eath  of  a  man  in  whose  name  Consols  are  standing, 
the  Bank  enter  in  their  books  the  death  and  the 
names  of  the  executors,  and  they  could,  under  an 
order  such  as  the  present,  make  an  entry  of  the  veat- 
ing  order  against  the  name.  In  /n  re  New  Zeahmd 
Tnut  .C-  Loan  Co.  the  oourt  followed  the  form  given 
in  Tripp's  Chancery  Forms,  p.  222-3,  in  preference  to 
that  in  St!ton.  None  of  the  orders  nunlf  since  th.it 
order  have  directed  a  transfer  into  the  names  of  the 
trustees.  Section  139  of  the  Act  of  1890  enables  the 
judge  in  Lunainr  to  make  declarationa  and  give 

(directions  as  to  the  manner  in  triiioh  the  right  to  any 
stock  or  chffe  in  art{<m  vested  under  the  Act  ia  to  be 
exercised.  But  it  would  not  be  proper  for  the  court 
to  giie  mj  dfaceotifloa  aa  to  tiie  diatcibntion  of  the 

41 
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fund  on  ibe  mora  new  appointment  of  •  trartea.  Tho 
order  w&8  conse(|uently  rightly  made. 

LiNULEY,  L.J. — I  will  apeak  to  Kay,  L.Jm  about 
the  otder,  «id  m  will  give  our  deown  ktor. 

In  the  cr>urse  of  tllA  dftjr  Um  jvdlgllMllfc  Of  the  OOUrt 

waa  delivered  by 

LiNSUST,  L.J.,  who  said  : — In  this  matter  I  hftve 
inquircil  of  Kay,  L.J.,  and  I  find  tliat  he  nerer 
intended  to  make  an  order  deimrting  from  the  old 
form:  and  the  order  wa«  drawn  up  in  tin-  jiri  sent 
form  sitnply  by,  I  think,  attaching  iuiportauce  to 
U>  what  I  said  in  In  r*-  S'  W  Zeahiwl  'J'rtiiit  A  L'lau  Co,, 
(which  ia  a  different  case^  and  applying  it  to  ordinary 
■look,  H  to  which  there  u  no  neoeesity  to  depart  from 
the  ooounon  form.  Therefore  what  we  propose  to  do 
u  this.  We  have  ascertained  that  there  are  two  or 
throe  appt'als  in  lunacy  upon  this  quo-tion  nut 
more — and  we  propose  to  alter  the  orders  back  into  the 
old  form  and  date  th(!m  as  of  to  day  (of  course  they 
will  be  signed),  and  then  it  must  lie  understoo<l  tliat 
if  in  any  particular  case  a  judge  thinks  right  to  de- 
part from  that  old  form  and  make  a  special  order,  aa 
Chitty,  J.,  did  in  In  rr  Xnv  Xmlawl  TrtutA-  Luan  d'., 
it  ii  perfectly  competent  for  him  to  do  so.  And  if  tlie 
onier  is  so  drawn,  of  U4.»urse  the  Hunk  of  England 
ami  all  other  companies  must  obey  the  order,  but  in 
this  partifiolar  caee,  being  oatistied  that  there  w^as  no 
intewion  to  depart  firom  flie  ordinary  form,  we  will 
alter  tile  order  back  into  the  old  fonn,  and  date  it  as 
of  to-dny.  In  Niutilar  cases  the  okl  form  will  be 
adhered  tu  unli  -.s  the  judge  sees  fit  to  depart  from  it. 
If  he  does  not  see  lit  to  depart  from  it,  we  shall  up- 
hold it  as  we  did  before.  Mr.  Farwell's  clients  will 
take  their  costs  out  of  their  own  trust  fund.  I  do 
not  tUnk  we  onght  to  nialBe  the  Bank  pay  ooets.  I 
think  it  was  inudvertence  really.  The  new  form  will 
>>e  j>erfectly  ripht  when  the  shares  are  not  pjiid  up. 
I'idess  tin?  tiii.st<M'>  ivully  intend  to  become  sharu- 
holders.  and  expose  themselves  to  the  liability,  it  is 
perfeelly  obvious  that  the  old  form  must  be  wrong  in 
aodk  A  oaae;  but  that  is  qtiito  aootfaMr  matter,  and  it 
not  the  oMe  upon  the  motion  before  na. 

Solicitor  for  the  iqiplioMiite,  Wmkm  8ttifi» 

Solicitors    lor  the  TC^ondenti,   IWti^^leMt  A 

Winiaiiu, 


<Soud  at  Apvtal. 


From  Chan.  Div. 


June  8. 


(Liiidley,  Loi>es.  and  > 
A.  L.  Hmith,  L.J  J.)  ) 

Jn  re  EDBYaxoNE  Makixe  Insurance  Co.  (a.) 

Company — Winiing  up — SynHeOk — Openhi;/  up  nf 
biulntM — fatueoj  $harenu  fully  paid  up — ('oMiilmi- 
tinn  —  lltyiderrd  contract— Cumpunitt  Act,  1862  (2J  ifc 
Virt.  < .  s!)),  M.  «.  38  (4)~Cbmpaii<M  Ad,  1867 
(aOii;  ai  \'id.  c.  131),  a.  2o. 

A  company  limited  hf  $harm  registered  under  the 

Cxujxinies  Act,  lK(i2.  j,.,'rer  to  issue  </utrf.'  m 

fiiU'i  paid  up  for  xchich  nu  coiuidrrativn  it  yirai. 
Thi*  it  so,  uHli'iiigh  the  sharet  art  iuurd  undrr  a  con- 
trad  fiitd  ill  aca/rdance  with  the  pnviiimu  <ff  ted  ion  26 
of  Hit  Cimii-iuita  Act,  1867. 

The  eompoHji  it  not  etUpped  hf  rtdlah  in  the  agrt»- 

(a.)  Reported  by  Aiuiiri!  Lwvukx'^e.  B.<i(j„  Bar- 
|-ister-at-Law, 


ment  purporting  thai  consideration  ha$  iem  giwtnfim 

thmi'ing  that  there  unit  none. 

Appeal  from  a  decision  of  Wright.  J. 

The  Eddjrstone  Marine  Inaarance  Co.  was  reg{s- 

tere<l  under  the  Companies  Acts  on  thi-  1 4th  of  S>  ]i- 
tember.  IssT.  with  a  capital  of  i'JO.omi  in  2m  slmn^ 
of  £'100  t'ttch.  These  shan-s  wtre  afterward*  »ul>- 
dividcd  into  1,000  shares  of  £20  each.  The  compaoT 
was  a  private  company,  being  composed  of  a  small 
number  of  persons  forming  a  syndicate.  Subsequently 
it  was  determined  to  increase  the  capital  of  the 
company  and  to  invito  subscriptions  for  gharej  from 
the  outride  public.  It  was  arranged  as  jmrt  of  the 
scheme  for  throwing  o|)en  the  company  to  the  public 
that  aOO  shares  of  £20  each  should  be  allotted  at 
fully  paid  np  to  the  directors  and  sbareiiolden.  ia* 
teen  persons  in  all,  who  held  all  the  shares  ap  to  that 
time  issued,  and  constituted  the  company.  Resohi* 
tioiis  were  pivased  to  <;irry  t\f  urrangement  iutj 
etfect.  On  the  advice  of  a  ri  Lri-st nation  agent  it  wai 
decided  that  the  shares  should  l>e  issue<i  nndar  aa 
agreement  to  be  filed  in  accordance  with  the  proviaioDi 
of  8eolion25  of  the  Companies  Act,  1867.  An  agree- 
ment was  accordingly  drawn  up,  dated  the  15th  of  June, 
ISSS,  and  ma<le  between  the  company  of  the  one  part 
and  the  sixt^n-n  directors  and  shareholders  of  iLe 
other  p«ut,  whii  h  n  cited  that  the  company  wa« 
indebted  Ui  tin-  pit  ties  of  the  second  part  "for 
senrioes  rendered  and  expenses  inoorred  "  by  them  iu 
the  formation  of  liie  company  and  eetablwhing  iu 
business,  and  that  the  company  (being  desirous  U> 
renmnerate  them  for  such  services  and  eziiens<!Sj  hixl 
unimiiiiously  ]lll•^s^■d  a  sjMxaal  resolution  at  an  extra- 
ordinary general  meeting,  and  afterwards  coufinued 
the  same,  that  300  shares  of  £20  each,  to  be  crwlit«l 
OS  fully  paid  up  and  free  from  any  liability  for  mu  h 
payment,  should  be  HlIott«d  to  them  in  tbe  projx^r- 
tions  therein  set  forth  (wliiiii  w-.f;  to  dirtn'tor*  sitil 
shareholders  iu  the  f>roportion  (J I  \lii  <-<-  to  oiiej :  ^un^it 
wasiigreed  that  immediately  aft«-r  <  \t  ■iti.iii  iln-  -.^^rv- 
mcnt  should  be  tiled  with  the  Itegiatrar  of  Juint-iitock 
Companies,  pursuant  to  MCtion  85  of  the  Compsiia 
Aot,  1867,  aod  that  the  odmpanr  would  tbanopoa 
iaeae  the  shares  mfeiTed  to.  The  agreement  wm 
azeonted  and  ro^'istered.  and  tin-  shares  were  suh«^- 
qoently  isHur<l.  The  shares  won-,  by  the  evident-*',  «ti- 
nmted  to  in-  of  the  value  of  the  goodwill  of  the 
undertaking  and  the  cash  in  hand.  It  did  nut  appear 
to  have  been  contemplated  at  first  to  have  a  regis- 
tered agiMmeut  at  aU,  and  it  was  with  a  view  to  luBBt 
the  25th  seoUon  of  the  Aot  of  1867  that  soeh  s 
method  of  CHn-yintC  out  the  plan  was  enijiloyrd ;  in 
the  sjinif  way  tlu'  ugreeinent  wus  drawn  in  llie  tertui 
in  which  it  Wits,  j>urporting  th.'it  tho  issue  of  shares 
was  in  consideration  of  "  services  render«-tl,"  though, 
in  fact,  no  attempt  aeemed  to  have  been  made  to  esti- 
mate the  valaeol  any  anohserrioes  and  allot  the  sbana 
iu  pn^portion  to  sncii  serrioes,  nor  did  it  appear  that 
when  tho  "  services  "  were  rendered  it  was  withfl^ 
idea  of  being  thus  pjiid  for  them. 

On  the  22nd  of  November,  IS'.XI,  acompnlMIJorfar 
in  tbe  usxial  form  was  made  for  winding  np  the  com- 
nmy,  and  tho  official  liquidator  plaoed  the  names  <3t 
MeoKs.  John  and  Henry  Gieenww,  wlw  were  two  of 
the  sixteen  directors  and  Bhareholaeni  to  whom  flw 
.'ifM)  shares  as  fully  paid  \i]>  w::rv  issn.'<l,  on  tlir  list  of 
contributorirs  in  respect  of  such  of  those  shar>-i  had 
been  issued  to  them.  Kach  certificate  for  such  -^li'ins 
was  marked  with  the  word  "  Bonus."  Originally, 
and  at  the  date  of  t^e  winding  up.  Mr.  J.  Oreenvay 
had  ten  of  those  shares ;  Mr.  H.  Oreenway  originally 
had  thirty,  but  at  the  date  of  the  winding  up  he  had 
only  fifteen,  having  transferred  the  other  tiftcai  m 
188i),    Tho  matter  came  before  the  chief  clerk  on 
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to  tettlo  tho  lint  of  contributorii>s.  Evidence 
filed,  and  in  May,  1S!»2.  the  chief  cli  rlt  onli  red 
tite  cases  as  to  the  Messrs.  Greenway  to  bo  placed  in 
the  list  of  witnees  iictious  for  trial  as  ^HciJti-test  cases. 

Wright.  J.,  held  that  there  bad  bem  nothing  whiuh 
could  be  treated  as  connderation  mna  for  the  shares, 
and  that  the  names  wsn  pnopeny  plioed  upoB  the 
list  of  oontributorieB. 
Varna.  Gnenway  appeiled. 

AWi7/f,  QJ'..  and  H'  luh  rM'n,  for  the  appellants. 
—The  issue  of  fully  paid-up  shares,  such  as  has  bwn 
msdo  here,  i.s  valid,  there  having  been  a  registered 
oontnot,  whether  there  is  consideration  fur  the  shiires 
flrao^  TIm  court  cannot  (O  hahhld  the  riH^itals  in 
the  ajpmiunt  and  aajr  thsN  «u  no  floaaideration  or 
BPa<£quate  otniaideratioii.  If  the  trauaetioii  it  to 
bt  iaWmblted  it  muj^t  be  done  by  the  company  apply- 
ing to  bave  the  cuntract  set  aside  ur  to  ninkc  the 
•llottees  trustees  for  the  cuiiipdiiy.  The  i  onipony  is 
(Stopped  by  the  agreement  and  the  ccrtiticat^s,  from 
nying  the  shares  are  not  fully  paid  up. 

They  referred  to  Ooregum  Quia  Mining  Co.  India  v. 
Roper,  ante,  p.  90,  [1892]  A.  0.  126;  Sjiarr/o's 
eate,  21  W.  Jl.  .iOO.  h.  K.  H  Ch.  App.  -107; 
HeHdtr$ftn  v.  Itaiik  of  Aiutratatia,  37  W.  R. 
332,  40  Ch.  D.  170;  IfnUnn  v.  Wr<st  C-rk  Rail- 
<nty  Co.,  31  W.  11.  oVl,  S27,  23  Ch.  D.  (i.VI  ;  re 
itritish  SmmleM  Pay,  iS.r  Co.,  29  W.  R.  G90,  17 
Cb.  O.  467;  In  re  Wtdgwood  VuU  and  Iron  Co., 
AndermmU  cue,  M  W.  B.  442,  7  Ch.  D.  75.  9S. 

Chatlwijrk  Healeij,  Q.C.,  and  Younger,  for  ih* 

rwjiondeut,  were  not  called  on. 

Juno  I'J. — LiMiLEY,  L.J. —This  case  is  in  some 
rwjjf^cts  a  lianl  one  on  the  appelLmts,  iM  i-aiisr'  I  (juite 
s^>e  with  Wright,  J.,  that  everything  that  hfis 
been  done  in  this  cose  has  been  done  openly  and 
honeatly  and  bond  fide.  There  ia  no  nttompt  to 
eoooMl,  or  to  take  anybody  in,  or  anything  of  the 
kind. 

Now  the  question  is  whether  what  has  been  clone 
it  antboiized  by  the  Act  of  Parliament  which  rt-Lit-vs 
to  liflBited  companies.  This  was  a  small  company — 
what  it  called  a  priTate  company— thai  ta  to  My,  the 
pmoM  nAo  ooipoaed  it  wen  not  mmMnNM,  but 
flieire  iwre  aoue  TIfleen  or  ilzteBn  of  them.  They 
did  not  contemplate  appealing  to  the  public  to  take 
up  a  large  issue  of  shanks,  and  they  came  to  the  con- 
cltL<don  that  they  all  might  have  some  paid-up  shares 
for  nothing.  They  resolved  by  special  resolution, 
wUeh  was  duly  confirmed,  to  give  each  other,  and  to 
■Dot  to  each  other,  folly  paid-up  ahares  for  nothing. 
I  mj  dirtinoCly  for  nouiing,  because,  having  gone 
fhrongb  the  correspondence  and  seen  how  the  expros- 
Bon  "in  consideration  of  BertHces  "  got  into  theagreo- 
incnt,  it  is  obviously  a  mere  blind.  There  is  nothui^ 
dishonest  in  that  that  I  know  of,  but  can  it  bo  done  ? 
HaTing  paawd  thoeo  resolutions,  these  g^tlcmen, 
the  director*,  allot,  and  the  other  sharabolden 
accept,  sbarei  in  tilit  oompaiiy  which  purport  to  be 
fully  paid-up  shares,  and  for  which  nothing  has  been 

Enid.  Now  unfortimat«ly  the  con>i)any  ha-s  got  into 
quidation,  and  the  liquidator  finds  these  gentlenaen 
r»istered  as  shareholaiers  in  respect  of  theat'  shares, 
vuch  purport  to  be  fully  paid  up.  He  looks  into  it 
and  says.  "They  are  not  paid  up  at  all.  Therefore 
pay  up."  They  say,  "  We  are  not  liable  to  pay 
uji  Le<.aufu>  these  shares  have  been  allotted  to  us 
hi  fully  paid  in  cousideratiLin,"  as  it  is  expressed,  "  of 
services.  I  pnt  tlie  ser\  iues  out  of  the  queetion.  I 
treat  it  aa  a  simple  proposition  of  law.  new,  so  far  as 
I  know,  in  detMl,  ont  1  do  not  say  new  in  principle. 
Can  a  limited  company  gire  its  members  fiuly  paid- 
up  shares  for  nothing,  so  that  when  the  company  is 
wound      tbaaa  diaidMiildBn  we  not  UaUe  to  pay 


calls  in  respect  of  those  ahares  ?  It  is  a  simple  ques- 
tion, and  so  far  as  I  know  ^I  have  hud  a  great  deul 
of  experience  in  these  things)  I  do  not  think  it  baa 
over  come  before  the  oottft— I  mean  the  deeUon  in 
that  simple  naked  form. 

Now  the  answer  to  thai  question  of  law,  to  my  mind, 
is  as  clear  as  the  sun  at  noonday,  and  it  is.  Tt  eimnof 
be  done.  It  is  contrary  to  the  Act  of  Parliament. 
To  make  that  out  we  must  lo<ik,  not  at  the  Companies 
Act,  1867,  but  we  miut  go  behind  that,  and  beyond 
that,  to  the  Companies  Act  ei  1862,  and  see  what  it 
is  that  a  shareholder  in  a  company  becomes  liable  to 
do.  when  he  takee  shares. 

The  sections  whirh  an  imjortaut  are  section  8  and 
section  38  (4).  Win  n  a  man  takes  shares  in  a  com- 
pany— I  do  not  care  whether  limited  or  unlimited — 
what  is  bis  liability  r  His  liability  is  upon  winding  up 
to  contribute  in  proportion  to  his  share,  to  the  liquida- 
tion of  the  debts  and  expenses  of  winding  up. 
If  it  is  an  unlimited  company  he  must  do  so  to  lus 
utmiiHt  f;irfhing.  If  if  is  a  limited  company  there  is 
a  restriction  put  upon  that  liability  The  restriction 
is  expressed  in  section  38  (4),  which  sajrs,  "In  the 
case  of  a  company  limited  by  shares  no  oontributian 
8baU  be  reqnired  from  any  member  exceeding  the 
amount,  if  any,  unpaid  on  the  shares  in  respect  of 
which  ho  is  liable."  Now,  pausing  there  for  a 
moment,  if  he  has  jtaid  nothinfj;  wliat  is  lie  liable  for  !' 
Only  the  nominal  amount  of  the  shares  ho  has  taken 
up  Ul  the  limited  conq>any.  He  must  pay  it  if  he  has 
paid  ICH.  If  he  has  paid  something  he  must  pay  the 
difBrnnoe.  I  ame,  under  tte  Act  of  1862,  payment 
may  not  have  oeen  in  cash,  for  it  was  decided  in  a 
great  many  cases  to  the  efTeet  that  it  might  have 
been  paid  in  land,  pooiN.  ui  ser\  iri  s.  That  state  of 
the  law  led  to  considerable  abuses,  which  are  per- 
fectly wcU  faunm  to  those  who  have  had  mnbh 
experience  in  company  matten,  and  the  law  was  - 
altered  by  (he  Act  of  1867.  The  Act  of  1967  says 
(section  2.))  that  shares  are  tohcpaid  U]i  in  cash,  un- 
less it  is  otherwise  apreed  by  a  registen  il  uErreement. 
But  the  Act  of  IstiT  does  not  ufTrct  the  linliiHty  to 
pay  iu  some  shape  or  other.  You  must  pay.  The 
liability  to  pay  is  imposed,  not  by  tho  Act  of  18G7, 
but  by  the  Act  of  1862.  The  difficulty  here  is  that 
nothing  bas  been  naid,  and  although  there  li  an 
agreement  registenHi  to  tho  eflFect  that  nothing  shall 
b»>  jiaid,  that  is  contrary  to  the  Act  of  Parlianjont. 
That  is  tho  whole  solution  of  this  cjisc. 

I  do  not  jtroposeto  refer  to  the  authorities,  because, 
although  the  case  is  new  in  point  of  detail,  it  is 
covered  in  point  of  prino^la  by  a  string  of  antluni- 
ties. 

Tho  leading  case  is,  after  all,  Tn  rorv.  Whitu-irrth. 
36  W.  R.  143,  12  App.  Caa.  4()!» ;  but  tho  kter  cose 
of  Ooregum  (iolil  Miiiiinj  Co.  of  India  v.  Itr>per,  which 
shows  titat  you  cannot  issue  shares  at  a  discount  so 
that  a  person  taking  shares  at  a  discount  is  not  liaUe 
to  pay  tho  proportion  of  the  shareo  which  hae  not 
been  paid,  is  conclusive  to  show  that  if  you  paid 
nothing  at  all  you  must  pay  in  full.  To  my  mind  the 
case  is  as  plain  as  plain  can  be.  Mr.  Hender- 
son has  argued  that  some  proceedings  must  be 
taken  to  get  rid  of  the  c<mtract.  But  if  once 
you  airiva  at  the  solution  tiiat  this  stipulation 
about  payment  up  in  full  was  uUrd  virea,  the  com- 
pany cannot  be  estopped  by  putting  into  the  docu- 
ment an  untruth.  You  cannot  estop  a  comjiany  from 
saying  that  it  is  acting  iiltr/i  virtii,  in  that  way.  That 
would  be  evading  the  law  in  every  possible  view.  I 
have  no  doubt  that  the  decision  is  xighL  though  I 
think  it  is  hard  upon  these  gentlemen,  who  didiiot 
know  the  law,  ana  thought  they  were  keeping  on  the 
ri^t  side,  and  found  they  wore  on  the  wrong  side. 

The  lypeal  must  be  diwniMfd,  with  corta. 
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HlOH  CSOTTBT. 


In  be  Mabquis  of  Ailesbubt  and  Lord  IvEAon. 


High  Coubt. 


Lora8«  lbS» — ^It  appean  to  me  that  this  oats  ia  aa 
BU9  oaae,  if.  aa  Itiiink.  that  which  took  place  waa  a  tptt 
of  uiete  paid-up  aharea.  IhaTeootnetothaoonoltuioii 
that,  in  trath  ai^  in  faot,  it  mm  authiiig  mora  than  a 

mere  gift. 

Kow  Mr.  NeriUe  bddly  aaaarted  that  paid-up 


abam  mifl^  be  gtveii  in  the  way  tliat  theie 
given  to  duootore  or  to  ahaxeholden.  Now  I  ean- 

nr  t  tliink  thiit  that  is  good  law.  Mr.  Buckley, 
in  his  Irratise  on  companies,  spcakinp  of  tlte 
liinitcdliaLilily  Arts,  (LsiTilifs  thoiu  in  this  wny  :  — 
"  Tho  dominant  and  cardinal  prinoiplo  of  these  Acts 
is  that  the  investor  ahall  purchase  immunity  from 
liabilily  beyond  a  oertaia  limit."  How  i  "  (  h\  tlu  se 
terms,  tiiat  tiiere  shall  be  md  lemam  a  lialtiUty  up  to 
that  limit."  Now  how  can  that  li  iliility  lie  got  rid 
of  y  It  appears  to  mo  that  that  may  hii  answered  by 
n'udiuf;  a  few  lint's  from  tho  judguient  of  Lord  Ilals- 
Iniry  in  the  oaee  of  Ooreyum  dold  Miuiny  Co.  of  Indin 

V.  Riq^er,  wbare  be  lays:  "  The  whole  structure  of  a 
limited  company  owes  ita  enstence  to  the  Aot  of 
FterUament,  and  it  is  to  the  Act  of  Parliament 

ono  must  n  fi  r  to  see  what  are  its  powL>n»,  and 
within  what  limit  it  is  free  to  not.  Now  coiifininp 
myself  for  the  moment  to  the  Act  of  isiSJ"  -I 
think  it  is  not  necessary  to  go  iK-youd  that  Act  for 
the  purpose  uf  deciding  this  casu  which  W6  have  now 
before  na — "  Mow  ooniining  myself  for  a  DMnnent  to 
the  Act  of  1862.  it  makea  one  of  tiie  oonditioas  of  the 

limitation  nf  liability  that  the  niomorandnni  of 
associatinu  kIikH  (•..tutaiu  tho  amount  of  caj)it«l  with 
whicli  till-  company  proposes  to  be  registered  divided 
into  sharj's  (if  a  certain  tixed  amount.  It  seems  to 
lan  that  the  system  thus  created  by  which  the  share- 
holder's liability  is  to  be  limited  by  the  aaoont  un- 
paid upon  his  shares,  renders  it  impoedble  for  the 
(■om]iany-  to  di-jiart  from  that  re([uirf"ment,  and  by 
any  expedient  to  arrange;  with  their  sharelioUlers  that 
they  shall  Tint  be  liable  for  the  amount  unpaid  on  the 
shares."  Now  it  soouts  to  lue  that  that  passage  is  a 
oomplete  answer  to  this  case.  The  only  other  point 
tkat  waa  nada  was  with  regard  to  the  oatonpol,  which 
1  dealt  with  by  Lindley.  L.J.,  ana  I  entirely 
I  with  what  has  IxKsn  said  by  liiin  on  that  subject, 
that  in  the  circumstanoes  of  this  case  there  is  no 
Mtoppel. 

A.  L.  Sinrn,  L.J. — I  am  of  the  same  opinion. 

The  issue  of  fact  in  my  judgment  had  to  be 
tried  by  Wright,  J.,  and  he  was  perfectly  right  in 
coming  to  the  conclusion  that  these  shares  had  been 
^ven  by  the  compaiiy  lothelbss-  s.  (ii  eenway,  and 
that  there  were  no  servioea  rendered  or  expenses 
inonred  aa  oooaidemtion  for  whioh  those  shares 
were  given  to  these  gentlemen.  With  regard  to  that 
conclusion  of  fact  I  think  he  is  (juito  right.  Now 
what  is  the  result After  the  cose  of  ih>rt<jiim  (luld 
Mining  Co.  tif  India  v.  /fo|>er  the  matter  is  unargu- 
able, as  it  is  seems  to  m«^  beoanse  in  that  case 
theirkndabipB  laid  the  eoa^aaar  eonldnotiaine  to 
ihaxdioMers  sbatei  at  »  cBnonnt,  at  in  other  words 
OOnld  not  isstie  to  shardloUiers  £l  shares  when  only 
I8s.  was  paid.  If  they  cannot  do  that  I  suppose  they 
cannot  issue  to  a  sliarolu'ldcr  a  £1  share  with  nothing 
paid.  Therefore  these  two  gentlemen  ore  liable.  They 
•re  liable  to  be  placed  on  the  list  of  contribatories, 
lAlah  ii  aagood  ai  a  call  on  these  shaiw,  on  which 
aotidng  in  faot  haa  been  paid.  I  mOt  the  jodg- 
inent  of  my  brother  righti  md  I  agree  with  hhn. 

Appeal  diivuMed. 

SoliciUrs,  Oitibt,  White  tt  Crocker;  Davidton  d 
Mmk$, 


HHiA       or  jiifticf; 


Chan.  Div.  ) 
Stirling,  J.  ] 


Jan.  W,  IT.  31:  Feh.4.M; 

ilarcb  I. 


In  re  llABQxns  of  Ailbbbitbt  aitd  Imko  Ituoh. 

KlDDELL  r.  KtUDELL.  (<«.) 

Settled  land — Snle  free  from  iucumbrauces — Sfitlemeht 
—Tenatit  fur  life — Jointures  creafed  nudfr  prior  frtilf 
inenU — IttMbmnt  on  anticipation — Settled  hUiaUt  AH, 
1H77  (40  *  41  Vid.  e.  IH).  «.  2—f7onveifaueing  Ad, 
1H«1  (44  (t  4d  Vict.  r.  4lj,  :>  -SfttM  Laud  Ad, 
1.SS2  (45  d-  40  \'ict.  c.  38),  M.  2,  3,  10,  20-2i,  31  itb. 
$ection  3,  44. 

Thf  S.  Estate  toot  by  deed  in  1826  tetHed  to  turh 
an  ('.,  Miirqitis  of  A.,  awl  G.,  aftertrards  Maninia »/ 
A..  s/ii'hI'I  (ii-i'''iut,  with  rriH'tiu'l'r  ill  lUt-iitli  vf 

apix'intinriii  to  t/ir  lur  of  C.,  Munjiiiif  of  A.,  fir  If', 
vnth  ixiwer*  of  Jointuring  a  future  wife,  with  rtriiuiiwim 
ootr.  In  1833  and  1S36  jointure  retU-charge$  toerr,  in 
exereite  of  the»e  powen,  aiated  in  favour  of  M.,  Mar- 
ch ionrtt  of  A.  The  entate  utu,  in  extrdte  of  tk»  JaM 
powrr  of  Ofjuiintinent,  by  derd  in  IS'Sl  UttUd,  iuhjett  to 
the  jointure  rt:nt-chanje»,  to  the  wr  of  C,  Manpiin/ 
A.,  for  life,  with  remnindrr  to  (J.  for  life,  with  re- 
mainder U>  his  fr$t  and  other  aon»  in  tail  malt,  tcilk 
remainder  totheutevf  E.,  afterward*  Marquit  nf  A., 
frh  i.i  life,  toith  remotadier  to  hiU  fini  and  etktr  tm  i» 
f,i  il  iimle.  (}.  B.  \oa»  the  eUttt  SO*  iff  S,t  and  hgaie*^ 
ill  1SS3  the  cstute  tva»  limited  to  the  it$e  of  E.  fcr  lift, 
xinth  remainder  to  the  u/n  if  <!.  B.  f>r  life,  with  n- 
mttindcr  to  the  tuea  fvr  seccriiif/  a  JoiiUiire  rent-chanj' 
to  Lady  E.  C.  for  lift,  "■ith  remainder  to  tli' 
firti  son  of  O.  B.  in  tail  male.  U.  B.  died  i>i 
1868,  leaving  the  prmnt  margins  hie  only  ton,  I» 
1884  the  pretmi  marquii  converted  his  eMnte  tail  into 
a  ha»f  fee,  which  teas  in  June,  1885,  enhrife»l  in/i*  <i 
fre  niiiij'le.  In  duly,  1885,  the  e»titt''  uti*  hi/  dt>d  UmiU'l 
to  the  tise  of  E.  for  life,  in  restoration  of  his  former  liff 
estate,  with  remainder  to  t/w  use  of  the  itresent  mwptit 
for  life,  E,  died  in  1886,  and  tho  fretMt  mar^  kod 
contraeM,  at  tenant  for  life,  to  tell  the  tetale. 

U'Id.  iJi\i(  (')'-  jiriM-'iit  vvirqiiih  wnn  tenant  fur  lift  </ 
the  ixttliiiirnt  rrmttd  hy  the.  striei  of  de*ds  c-reeuied 
hftwrrit  182(5  u;i(/  18Sj;  and  that  he  had  pou^r,  uii'frr 
teUioH  20  of  the  Settled  Land  Aa,  1882,  to  convey  tht 
etfafr  dfsfilafysiiyVoin  the  joMbm  rtni-eKargee. 

Adjourned  sommoni. 

This  was  a  summons  taken  out  under  the  Ycndor 
and  Purchaser  Act,  1874,  by  the  Harqvii  iA  Aiks- 

bury  asking  for  a  declaration  that  he  haa  power  wider 
section  20  of  the  Settled  Land  Act,  1882,  to  oonvw 
tho  Saveruako  Estate,  which  ho  had  contnictcd  to  sell 
to  Lord  Ivcogb  dischargod  from  two  several  jointnre 
rent-oharges  of  £1,000  and  £500  a  year  created  in 
favour  of  Uaxia,  Macohhmeas  of  Ailesbuij,  by  indeo- 
tures  dated  the  IWts  of  Angmt,  1833.  and  the  21st  of 
January,  1836,  respectively,  and  also  from  a  similar 
charge  of  £3,000  a  year  created  in  favour  of  liidy 
Evelyn  Riddell  by  an  indenture  dsitcnl  the  3rd  of 
January,  18(53.  This  last-meutiontsi  rcut-chorgp  had 
upon  the  second  marriage  of  Lady  Evelyn  BiddeO 
been  settled  so  that  she  was  restrained  from  anticipa- 
tion in  reipeot  of  it. 

Ry  an  indenture  of  settlement  dated  the  13th  of 
July,  182(5,  tho  Savcmake  Estate  was  limited 
to  such  usee  iw  Charles,  Marquis  of  Ailesbiuy, 
and  Qeorge,  afterwards  Marquis  of  Ailesbur/, 
ahonld  joiimy  i^ipoint,  ^rilStk.  remainder  in  dafaolt  of 

{a.)  Reported  by  W.  A.  G.  WoOW,  Esq.. 

•t-IjKW. 
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Hiou  Court. 


In  re  Mahquis  of  AixKaBUXY  ams  Lord  I\'£AOu. 


Hiait  Court. 


ifpoiiitmeot  to  the  use  of  Charlea,  MaiqniB  of  Ailes- 
Miyi  for  KfSi  wHh  powets  of  joJntortn^  A  fBlura  wife, 

with  remainder"  over.  The  rent-charges  in  favour  of 
Maria,  MarcbiouisH  of  Ailesbury,  were  created  in 
exmise  of  thoso  jiowrrs.  By  an  indenture  of  sfttl.  - 
nient  dated  the  loth  of  May,  1N37,  the  cstat';  was  in 
exercise  of  the  joint  power  of  aiipointiufut  ri'servwl 
by  the  iadentore  of  the  13th  of  Jiuy,  1826,  and  aubjeot 
to  (he  jointure  rent-ehaigea,  limited  to  the  use  of 

Charlee,  Marquis  of  Ailoobury,  for  life,  with  romainrL  r 
to  George,  Marquis  of  Ailosbury,  for  life,  with 
remainder  to  the  use  of  liis  tirst  ana  other  sous  iu  t-ail 
male,  with  remainder  to  the  use  of  Ernest,  afterwards 
Marquis  of  Ailesbury,  for  bis  life,  with  remainder  to 
Us  met  and  other  eons  in  tail  male.  Qeotse  John 
Brodandl  Bmoewee  flie  eldest  son  of  Bnieet,  Marquis 
of  Aflesbunr.  and  the  estate  tail  so  limited  to  him  was 
duly  barred,  and  resettled  by  the  said  indenture  of  the 
'ini  of  Jauuurj-,  ISfJM. 

By  this  indenture,  wliich  was  the  settloniont  made 
upon  the  marriage  oi  the  said  G.  J.  B.  JJruco  (the 
father  of  Uie  present  Laid  Ailesboiy)  with  I«dy  £ve^fn 
Kddsn  (then  Ladj  Brdyn  Craven)  Hie  Savemafce 
Estate  was,  subject  to  certain  charges,  limited,  among 
otlier  us<  s.  to  the  use  of  KmcHt,  I^ord  .Vilesbury,  for 
lifi',  with  reniaindiT  to  thu  use  of  G.  J.  B.  Bruco  for 
life,  with  remainders  to  uses  to  secure  the  said 
jointure  runt- charge  of  £3,000  a  year  to  Ladv  Evelyn 
for  her  life,  with  renuundo:  to  the  first  ion  of  G.  J.  B. 
Bmoe^  in  tail  male. 

Q.i.  B.  Bruce  died  in  186S,  leaving  the  present 
marquis,  his  only  son,  and  he  in  1884  converted  his 
estate  tail  into  a  Imse  fee,  which  by  a  disentailmg 
deed,  dated  the  25th  of  June,  IHHo,  he  enlarged  into 
a  fee  simple.  By  an  indenture  dated  ^e  Istll  ct 
July,  1885,  the  estote  was  limited  among  other  uses  to 
the  use  of  Bmest,  Lord  Ailesbury,  for  ufe  in  restora- 
tion of  his  former  life  eatato  under  the  settloujont 
of  1836,  with  remainder  to  the  use  of  the  present 
Lord  Ailesbur}',  with  i-emainden  over.  Bmeett  Lord 
Ailesbury,  died  in  1886. 

In  Jma,  ]89i,  preaent  marquis,  as  tenant  for 
life,  oontxaoted  under  the  Settled  Xand  Acts,  1882- 
1890,  to  sell  the  SaTemalce  Estate  to  Lord  Iveagh. 
Clause  3  of  ttie  contract  provided  that  "  tlie  vendor 
»h«dl  .  .  .  apply  to  the  court  under  the  provi- 
sions in  that  behalf  of  the  Conveyancing  Act,  1881, 
for  the  discharge  of  all  inoumbrances  havinff  priocitr 
to  the  settlement  of  the  Ailesbury  estatee  aider  whidli 
the  vendor  is  tenant  for  life,  and  the  persons  entitled 
to  which  shall  not  consent  in  writing  to  concur  in  the 
conveyance  to  the  purchaser,  and  shall  Ixsar  the  i  xjKjnso 
of  and  incidental  to  and  consequent  on  ever}'  such 
itl'plication." 

Lady  Evelyn  Biddell  had  applied  to  the  court  by 
summons  to  remove  her  ratramt  on  aotidpation.  but 
Lord  Iveagh  was  not  a  party  to  thosn  proeefdings, 
and  Stirling,  J.,  directed  tho  matter  to  stand  over  to 
pive  L<ird  Ivciigli  an  opportunity  of  considering  his 
posdtiou.  Tho  Marquis  of  Ailenburj'  was  unwilling  to 
sppl^  to  the  court  under  the  Ci^nvf  yancing  Act,  1M81, 
Int  insisted  that  he  was  able  to  make  m  good  title 
vitfaovt  having  reooocM  to  the  oonrt^  and  he  there- 
epoa  took  oat  ' 


BvMty,  Q.<\,  and  T.  ('iji,riun  Williams,  for  Tx)rd 
Ailesbnry.— Under  section  2,  sub-section  1,  of  the 
Settled  Land  Act,  1 882,  a  settlement  ia  created  by  an 
instrument,  or  any  number  of  instruments,  whether 
made  befove  or  after,  or  partly  before  or  partly  after, 
the  commencement  of  the  Act  under  or  by  virtue  of 
which  any  land  stands  for  tho  time  being  limited  to 
or  in  trust  for  any  persons  by  wny  of  suci  n. 
Here  the  settlement  is  created  by  the  whole  series  of 
deedi,  bigiiiiifaf  with  the  deed  of  the  IttboUalj, 


1826,  and  ending  with  that  of  the  16th  of  July,  1886. 
Lord  Ailesbary  it  the  tenaat  lor  life  in  posseisitm 

(section  2,  sub-section  4),  and  can,  therefore,  under 
section  20,  sub-sections  1  tuid2  convey  thoe'8tiit<  to  Lord 
Ivi'iiKh  fii  r  from  tho  jointure  rent-charges  for  which 
the  purchiuse-money  arising  from  tho  land  will 
become  a  security  in  tho  place  of  the  laud,  under 
section  22,  sub^seotions  6  and  6,  and  seotiou  24,  sub- 
section 4.  Under  section  31,  snb-eeotion  1  (vi.),  whioh 
f>!ia1)les  a  tenant  for  life  to  enter  into  a  contract  to  do 
any  act  tor  cai  ryiug  into  efiV'ct  any  of  the  purposes 
of  the  Act,  he  may  enter  into  an  arrautremeut  with  a 
jointress,  if  necessary,  to  enable  him  to  dispose  of  the 
laud.  The  case  comes  within  the  letter,  and  is  hi 
accordance  with  the  anirit  and  poliOT  of  the  Act  as 
explained  in  Bruce  T.mar<fui»  of  Auedntry,  antr,  p. 
318,  [189-']  A.  C.  :m.  Tho  object  of  the  Act  is  to 
enable  the  tenant  for  life  Ia)  sell  every  estate  in  the 
lauJ  H<j  ICS  to  ^'ivo  clear  posses.sion  to  the  purchaser. 
Every  interest  in  tho  land  is  included  in  tho  sale,  and 
every  instrument  creating  an  interest  or  imposing  a 
fetter  on  the  land  ia  ineladedin  the  eetHewent;  see- 
tion  3,  sab-section  I.  Hie  tenant  for  Iflb  eaiii  gnnt 
leases  in  priority  to  jointures :  sections  fi,  7»  8,  The 
court  will  give  th(>  widctit  construction  possible  to 
the  word  "settlement"  in  order  to  carrj' into  e£foct 
tho  intention  of  the  Act.  If  the  deed  of  1826  forms 
part  of  this  settlement  all  the  jointures  are  interests 
undn  the  aettlemoit  and  not  prior  to  it,  and  Lord 
Ailesbaiy  am,  therefore,  make  a  good  title  and  com- 
plete the  itle  whioh  ie  for  the  beiwAtof  all  emoenied* 

Sj^nctr  Buflir,  for  Lord  IveOf^'^^Qie  contention 
that  all  instruments  effecting  a  settlement,  however 
old  thci7  be,  are  part  of  the  same  settlement  is 
surprising,  and  even  revolutionary.  The  definition 
of  a  settlement  in  the  Act  of  1882  is  substantially  thn 
same  a.s  the  definition  in  the  Leases  and  Sales  of  BettltHl 
Estates  Acts,  ISoG  and  1877.  The  jointure  must  either 
be  an  interest  iu  land  or  an  incumbrance.  If  the 
jointress  is  not  to  be  looked  upon  as  having  a  life 
mterrat  concurrent  with  that  of  the  tenant  for  Ufe, 
she  must  be  an  incumbrancer  with  a  ehaiga  on  land 
prior  to  his  interest.  [Stiruxo,  J. — Under  section 
2,  sub-section  4,  of  the  Act  of  1882  the  determina- 
tion of  the  question  whether  land  is  settled  or 
not  must  be  governed  by  the  state  of  facta,  and  the 
limitations  of  the  settlement  at  the  time  that  the 
settlement  takes  effect.]  If  the  Act  is  read  in  the 
way  contended  for  there  never  could  be  any  estate 
tiiking  precedence  of  the  settlement.  In  cases  under 
sections  2  and  4  of  the  Snceession  Duty  Act,  1853, 
tho  courts  have  held  that  a  disposition  of  properW 
takes  effect  once,  and  once  only :  In  rr  /.orilnct  t 
Settlenunt,  7  W.  B.  575,  4  Oe  O.  &  J.  340 :  in  rs 
Barker,  7  H.  ft  K.  109,  10  W.  B.  C.  L.  TUg.  96.  The 
word  "  inoumbrance^"  which,  according  to  the  defini- 
tion in  section  2  (vii.)of  the  Conveyancing  Act,  1881, 
iiicluili  s  a  charge  of  a  jiortiou,  annuity,  or  ot'jer 
capital  or  annual  sum,  would  clearly  include  a  join- 
ture rent-charge ;  and  section  o  of  that  Act  oontains 
a  provision  for  the  discbarge  of  inoumbranoee  on 
the  sale  of  land  upon  payment  into  court  of  money 
sufficient  to  meet  such  incumbrances.  TawI  Tvi ugh 
could  no  doubt  by  that  means  get  a  good  tith>,  but  it 
would  not  lie  aocording  to  the  contract,  which  jno- 
vides  for  comj)letion  in  six  wei  ks'  time  and  gives  the 
purdhaSM'  the  right  to  rescind  if  there  is  delay  caused 
Of  anyone  but  himself.  Should  tibe  settlesnent  be 
held  to  be  the  compound  settlement  that  is  oontended 

for,  trustees  of  it  will  have  to  l:>e  appointed,  and  delay 
will  Ik,'  causi;<l  thereby.  Sc-ction  "_'(),  suh-sccti' >ii  2. 
which  provides  that  the  d(!cd  execut'  4  hy  a  t(*nant 
for  life  to  give  effect  to  a  sale  shall  operate  subject  to 
•U  eitatM,  interaitib  and  che^gw  having  piiomj  to 
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the  settlemeut,  u  against  the  theory  uf  the  com[>ound 
settlement.  Under  aectiuii  2,  sub-section  5,  a  tenant 
for  life  is  the  petw>n  for  the  time  being  under  a 
ietUement  beneficially  entitled  to  iiosaession  of 
settled  land  for  bis  life;  but  Lord  Ailesbury  is  not  so 
entitled  under  the  settlemonts  by  which  the  jointures 
were  creatt"  1 ,  mi  l  has,  thurfforc,  mi  power  to  convoy 
the  estates  freed  from  those  jointures.  [Siirlinu, 
J. — If  there  is  this  compound  aetUement,  trustees  of 
it  must  b*  anpointed  to  raoelTe  the  money.  Should 
tiMtnutoee  ofoie  eetttement  of  July,  1885,  consent 
to  act  as  trustees  of  such  compound  sottlomont,  if  I 
hold  that  there  is  one,  the  mutter  might  Iw  carried 
Ottta  Sir  /!.  Cunt.  -I  hiivi'  no  instructions  as  t*i  lli;it.] 
Lord  Iveagh  considers  that  there  has  already  been 
unreasonable  delay,  which  is  causing  inoonvenience 
to  the  persons  interested  in  the  ertate.  Tenants 
want  t«dnetions  of  rent,  and  as  neitlMr  the 
receiver  nor  anyone  else  ctiii  give  such  reductions 
they  «re  throwing  up  thtir  fiiruis.  If  nn  order  cannot 
now  b*!  UDiiie  which  will  j]rot«'<.;t  lA>n\  Ivcagh  he  will 
have  to  cooaider  whether  bo  will  exorcise  his  option 
to  TCMUid  or  faring  an  aotioa  for  epeoillo  peifof  maiioe. 

Sir  R<r<ji)iiihl  ('int.  for  tho  lru«tees  of  the  settlement 
of  iSijj. — On  a  Male  under  the  Act  all  the  charges  on 
the  estate  uif  not  ip»i>  fndo  transferred  to  the 
urohase-moucy.  If  a  jointress  releases  her  jointure 
oth  the  estate  and  the  purchase-money  are  freed. 
Lord  Ailesbury  is  tenant  for  life  under  the  settlement 
of  1883  ;  under  the  settlement  of  1863  he  was  tenant 
in  tail,  and  that  settlement  curao  to  an  end  on  the 
death  of  Emtst,  Marquis  of  Ailesbury.  The 
question  i*  under  which  settlement  he  iioiuired  power 
to  sell  as  tenant  for  life.  Ue  did  so  under  the  deed  of 
188ji,  only,  for  at  most  the  former  eettiementa  impoeo 
fetten  on  the  land,  and  are  not  instruments  under 
which  the  estate  stands  limited  by  way  of  suooession. 
A  tenant  for  life  cannot  ilo  more  than  tnistccs  for  sale 
could  have  done.  Section  21,  sub-s<H2tion  2,  does  not 
imply  a  power  to  sell  free  from  incumbrances.  Section 
22  deals  merely  with  wills  under  the  particular  settle- 
ment. Section  31  ie  only  aoxiliary  to  the  powers 
given  by  the  Act,  and  ^ves  no  fresh  powers.  Tho 
power  to  make  contracts  is  introduced  as  a  protection 
in  case  the  tenant  for  life  t^liuuld  die  before  comple- 
tion. It  win  bo  difficult  to  protect  the  jointresses 
unless  the  money  is  paid  into  oomi. 

(l,-iihii:i!  JfiidiiiijH,  Q.C,  and  Tremletl,  for  Lady 
Eveh'n  Kiiidoll,  referred  to  FnatH  v.  Jamct, 
96  W.  B.  840,  38  Gb.  D.  383. 

VtnuM  R.  Sm«M,  for  Captain  Biddell  and  the 
trustees  of  his  settlement. 

WiUiamt,  in  reply. — A  tenant  for  life  within  the 
Aet  of  1882  is,  under  aeotion  2,  sub-seotion  7.  of  that 
Act,  to  he  deemed  to  be  snob  notwithstanding  that 

Undbr  tho  settlement  or  otherwise  the  settled  hind  or 
hisestiite  iin<l  interest  thcn-in  i>  intniiiil>ered  orcharged. 
He  eun  displace  a  charj^e  iir  incumbrance  though  he 
could  not  displace  an  estate  of  freeliold.  [SriKLlxa,  J. 
— Is  there  any  definition  of  what  is  a  charge  in  the 
Act  of  lS<i2i']  No,  but  the  policy  of  the  Act  is  to 
enable  a  tenant  fbr  life,  for  the  purpose  of  carrying 
out  a  sale,  to  displace  interests  prior  to  his  own  which 
are  only  interests  in  a  limite<l  part  of  the  rents  of  the 
laud.  The  interest  of  a  jointress  is  such  an  interest; 
she  does  not  take  con(!urrently  with  the  tenant  for 
life.  It  was  the  intention  of  the  contract  that  the 
Tendor  should  apply  to  the  eourt  for  the  disohar^  of 
any  inonmlmDioea  vhieh  he  eould  not  get  nd  of 
himself. 

Stiklixo,  J.,  after  stating  the  facts,  continued: — 
Section  20  of  the  Settled  Land  Act  of  1882  provides 
in  sub  section  1  that,  "  on  a  sale  .  .  .  the  tenant 


for  life  may,  as  regards  laud  sold  .  .  .  convey 
.  .  .  the  same  by  deed  for  the  estate  or  interest 
the  subject  of  the  settlement  to  the  uses  and  in 
manner  req[ldaHe  for  giving  effect  to  the  sale";  sad 
according  to  sub-section  2,  "such  a  deed  .  .  . 
is  effectual  to  pass  the  land  conveyed  .  .  .  dis- 
charged from  all  the  limitations,  powers,  utiii 
provisions  of  the  settlement,  and  from  aU  estates,  in- 
terests, and  charges  subsisting  or  to  arise  thereunder, 
but  subject  to  and  with  the  ezoeptian  of  (1)  «U 
estates,  uterests,  and  ohwges  having  priority  to  the 
settlement."  Now,  in  order  to  ascertain  what  is  the 
jjower  of  the  tenant  for  life  under  that  section,  and 
the  effect  of  the  deed  executed  by  liiiii  in  jmr-uanof  of 
such  power,  it  is  necessary  to  determine  what  consti- 
tutes "the  settlement"  within  the  meaning  of  the 
section.  This  is  to  be  aaoertatned  from  section  2,  the 
definition  dansa,  tiie  materU  sttb-fleotions  of  whlsh 
are  as  follows : — Sub-section  1. — "Any  deed  .  .  . 
or  other  instrument  or  any  number  of  instruments, 
whether  made  before  or  after  the  commencement  of 
this  Act,  under  or  by  virtue  of  which  instrument  or 
instruments  any  land  or  any  estate  or  interest  in  land 
stands  for  the  time  being  ''"''^  to  or  in  trust  for  say 
persons  by  way  of  Buooesshm,  creates,  or  Is  forms 
purpose  of  this  Act  a  settlement,  and  is  in  this  Act 
referred  to  as  a  settlement  or  as  the  settlement,  as  the 
cii.se  requires. "  Sub-section  3. — "Land  and  any 
©state  or  interest  therein  which  is  the  subject  of  a 
settioment  is  for  the  purposes  of  this  Act  settled 
land."  Sub-sectioa  4.— "The  determination  of  ths 
question  wheUier  land  is  asttled  land  forthepurpoM 
of  this  Act  or  not  is  coveincd  by  the  state  of  fads 
and  the  limitations  of  the  settleinent  at  the  time  of 
the  settlement  takin<^  etlVct."  Sub-sections  1  and  3 
are  in  substance  taken  from  the  Settled  Estates  Act  of 
1856(19  &  20  Vict.  c.  120,  s.  IT),  under  which  it 
was  held  by  the  Ckiort  of  Appeal  in  ia  re  SiriM 
Saaed  Btlate$,  11  W.  B.  730,  decided  hi  IMS, 
that  in  determining  the  question  whether  or  not  SB 
estate  was  to  bo  treuted  as  settloii  for  tho  purposes of 
that  Act,  re<<aiil  wiis  to  be  paid  to  the  state  of  facts 
existing  at  the  time  when  the  provisions  of  the  .\ct 
wore  sought  to  be  put  in  operation,  and  not  to  that 
which  t>xi8tod  at  the  date  of  the  settlement  Ibis  lad 
to  the  passing  in  1864  of  an  enactment  snbetnlislly 
identicjil  \s-itli  sub-section  -1.  Tlie  enactments  em- 
bodic<l  in  sub-sections  1 ,  li,  and  i  were  repeated  in  the 
Settled  Estates  Act  of  1>TT,  section  ::.  It  j>liim!y 
a;>pear8,  therefore,  that  the  Legislature  intended  that 
the  powers  conferred  by  the  Settled  Estates  Asia 
should  be  applicable  in  cases  where  the  land  was 
settled  at  tiie  time  of  the  setQement  taking  eSwI. 

even  though  most  of  the  limitations  might  be  spent 
at  the  time  wlun  the  exercise  of  those  powers  was 
invoked.  The  Settled  Land  Act,  hSS2,  contaiiu 
analogous  enactments,  exjjre.sscd  in  almost  identical 
language,  and  it  seems  right  to  attribate  to  tilS 
Le^slatarB  a  lika  intention  with  zeapect  to  thaa, 
unless  there  is  discovered  something  In  the  natore  of 
the  proviHinns  of  the  Act  to  prevent  such  a  conclusion 
from  Ix'itig  arrived  at.  It  has  been  established  by 
the  decision  of  the  House  of  Lords  in  this  very  cast 
(sec  liriice  V.  Marijtm  o/  Aiksburt/),  that  the  Settled 
Land  Act  of  1882  is  founded  on  a  broader  policy  and 
hasa  wider  scope  than  the  Settled  Estates  Acts.  In 
the  Settled  Land  Aotit  is  said  the  wdlbefaig  of  setUad 
land  is  the  paramount  object,  in  the  Settled  Estates 
Acts  thn  interests  only  of  the  persons  interesteti 
imder  the  settlement. 

There  is  nothing  therefore  in  the  scope  of  the 
Settled  Lttid  Aot  which  would  lead  one  to  ssfpoae 
that  the  powers  conferred  by^  that  Aot  were  to  be 
applied  within  a  narrower  ambit  than  thoee  contefsl 
Iqr  the  Settled  Estates  Acts.  On  the  oootwy.  it 
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tends  to  the  waU-being  of  settled  land.  Md  ia  for  the 
benifit  of  tlKtaa  interested  in  it  under  ttie  aetUement 
that  the  persons  rested  with  the  powers  conferred  by 
iha  Aet  should  be  able  to  give  a  title  to  the  land,  and 
BOt  merely  to  some  limited  estate  or  intercjst  in  it. 
Themachinerj-,  liowpver,  of  the  Settled  Land  Act  differs 
from  Uiat  of  the  Settled  Estates  Acts,  as  doea  also  the 
mode  in  which  that  inaohinaiijr  ia  pat  in  operation. 
Under  the  Settled  Land  Act  tiie  powen  are  given 
directly  to  the  tenant  for  life  of  the  settled  land,  as 
dsfined  by  section  2,  sub-Kection  and  section  58. 
I'mler  the  Settled  E.HMt('s  Ant  of  l>i77  {as  under  the 
I'R'vious  Act«)  the  powers  are  to  be  exercisixi  by  thu 
court  upon  the  application  (sea  taotfon  23)  of  any 
person  entitled  to  the  ponnrnoioii  or  taoe^  of  the 
nntB  and  proSta  of  tiie  aetded  eetate  for  a  term  of 
vears  determinsible  on  hi.s  death,  or  for  an  estate  for 
life  or  any  greater  estate.  Regard  being  hud  to  this 
diffprence  of  laii{riia<,'L',  it  may  well  be  that  a  person 
entitleti  to  apjily  to  the  court  under  the  Settled 
Estates  Acta  is  not  vested  with  the  powan  of  a 
tenant  for  life  under  the  Settled  Land  Act 

The  oonoihiaion  at  whieh  I  arrive  ia  tiiat,  though 
the  qnestion  whether  land  i.s  settled  land  or  not 
IS  to  be  determined  under  both  sets  of  Acts  by 
the  state  of  facts  and  the  limitation."!  of  the 
settlement  at  the  time  when  the  settlement 
takn  aflbsty  tiie   provisioiis    uf   the   Settled  L.-ind 

Aot  ataj  oaaaa  to  be  applicable  when  the  limita- 
tiona  hrnn  been  ezhanatod  to  an  extent  whidh 

■would  not  prevent  recourse  being  had  to  the  powers 
of  the  Settled  Kstates  Act.  Now  on  the  KJth  of  July, 
there  was  exeeuted  rti  iiistniment,  operating 
inter  vivttt,  under  which  the  Savomake  Estate  became 
limited  to  varioua  poraons  hj  way  of  auooesaion.  It 
vaa  not,  bowenror,  the  only  mstnunent  nadar  which 
at  tint  date  tbe  estate  atood  ao  limited.  Thflre  then 
f'xiated,  under  and  by  virtue  of  the  settlement  of  1803, 
the  life  estate  of  Ernest,  Marquis  of  Ailesbury,  and 
the  rent-charge  I, f  Lady  Evelyn  Riddell.  I  think 
that  the  deeds  of  the  3rd  of  January,  IbtKi,  and  the 
16th  of  July,  1885,  are  instruments  under  wld<di  (in 
the  buugroaga  of  aaotfam  2,  aab^aotion  1)  the  Saver- 
nahe  iState,  at  tbe  date  of  tbe  latter  deed,  stood 
limited  to  various  persons  by  way  of  succession,  and 
together  created  or  were  a  settlement  for  the  purjioses 
of  the  Settled  Land  Act.  This  being  so,  the  powers 
of  the  Settled  Land  Act  will  be  exeroisablo  as 
regards  the  estate  which  forma  llie  anbjeot  of  the 
aettlemant  effected  by  those  two  instruments,  provided 
there  is  under  that  settlement  an  existing  tenant  for 
life  within  the  meanin^r  of  the  Act.  I  think  the 
present  Marquis  of  Aileabury  is  such.  If  on  the  IGth 
of  July,  I.S8.j.  tho  Savomake  Estate  had  been  vested 
in  Ernest,  Marqnia  of  Aileabury,  in  fee  simple,  and 
had  by  the  deed  of  that  date  been  for  the  first  time 
naa  of  Emeat«  Mazqttis  of  Ailesbury, 
for  life,  wifii  remaindnr  to  tiie  present  marquis  for 
life,  with  remainders  over,  it  was  admitted  (and  in 
my  opinion  rightly  admitted)  at  tho  bar  that  (subject 
to  a  auestion  with  which  I  shall  presently  deal)  after 
the  death  of  Ernest,  Harqoia  of  Ailesbury,  the 
praaent  marquis  would  have  been  a  tenant  for  life 
callable  of  exercising  the  powers  of  the  Settled  Land 
Act,  and.  consequently,  of  conveying  the  estate 
iimler  s<>cfion  '20  free  from  t)ie  jointure  of  T.ndv 
Evelyn  Kiddell ;  and  in  my  opinion  he  is  equally 
tenant  for  life  under  the  settlement  cooatitatad  by  the 
two  instruments  of  1863  and  1885. 

It  waa  SQggeated,  howerer,  that  tbe  present  Marqnis 
of  Ailesbury  was  not  the  sole  ten.int  for  life  for  the 

FinrjMJses  of  the  Act,  but  that  he  and  Trfifly  Evelyn 
li'Mt  11  together  cutistitutt'd  sueh  tenioit  for  life.  .Sub- 
section 0  of  section  2  provides  that  the  person  who  is  for 
ttetimabaingiiiidar  a  aattt«naDtlwMfloia%«BtilM 


poaseaaion  of  settled  land  for  hia  life  ia  for  the  porpoaea 
of  the  Aot  the  tenant  lor  life  of  that  land,  Hid»  aab- 

soction  6,  that  if  in'  any  case  there  are  two  or  nore 
persons  so  entitled  as  tenants  in  common,  or  as  Joint 
tenants,  or  for  other  concurrent  e->t.it<H  or  inteit'sta, 
they  together  constitute  the  tenant  for  life  for  the 
purposes  of  the  Act.  The  marquis  is  beneficially 
entitled  to  poflseesion  or — see  aub* section  10  (i.) — 
receipt  of  the  profits  of  the  ^Savamake  Estate ;  bat 
it  is  sjiid  that  Ijady  Evelyn  by  virtue  of  her  jointure 
is  80  entitle<i  for  a  concurrent  estate  or  interest.  I 
think,  howevei-.  that  so  long  as  her  ront-eharpe 
remains  paid  (a.s  I  understand  it  to  have  been  duwu 
to  the  prc»(>nt  time)  she  haa  merely  a  chai^gia  OB  the 
settled  land,  and  not  an  estate  or  interest  ooaonnent 
with  tlwt  of  the  marqnJa.  Tt  fbllowa,  fbarafore,  that 
tho  marquis  can  convey  under  section  '10  of  the  Settled 
Land  Act,  1882,  discharged  from  the  jointure  of  Lady 
Evelyn  Riddell. 

I  now  turn  to  consider  wliethor  tho  marqnis 
can  in  like  manner  convey  the  estate  discharged 
from  the  jointute  erf  Maria,  Harobioneaa  of 
Ailesbury.  Aa  to  thia  I  have  not  ao  complete 
informaUou,  but,  so  far  as  T  can  aicnrtAin,  the  title 
appears  to  stand  as  follows.  [His  lordship  referred 
to  thr  state  i  if  the  title,  andctmtinued  : — ]  It  appears, 
therefore,  that  the  life  estate  to  which  Enn  Ht,  Marquis 
of  Ailesbury,  was  eutit!  t  mh  the  Itith  oi  July,  IHH."), 
waa  fixatoreatad  by  the  deed  of  tbe  10th  of  May,  1837. 
which  derirea  ita  fotoe  from  the  aettlement  of  the 
1.1th  of  July,  IH'2H,  being  made  in  exercise  of  the  joint 
power  thereby  reserved.  The  limit4itions  in  the  deed 
of  the  10th  of  May,  1S.{7,  tak(^  effect  as  if  they  were 
containt:>d  in  the  deo<l  of  tho  13th  of  July,  lS2(i.  Ujpon 
the  principles  which  1  have  already  applied  in  dealing 
with  lAdy  Sralyn  BiddeU'a  iotntitre,  I  think  that  if 
what  T  have  atated  aa  to  the  title  be  correct,  then 

ujion  the  execnti  <n  if  the  diM>dof  tho  Kith  of  July,  18>S.j, 
the  Savcmake  Ksttite  stood  limited  to  uses  in  favour  of 
various  persons  by  way  of  suet  e-fsioii,  under  or  by 
virtue  of  a  series  of  instruments  beginning  with  the 
deed  of  the  Kith  of  July,  1826,  and  ending  with  that 
of  the  16th  of  July,  1886;  that  the  praaent  Maiqaia 
of  Ailesbury  is  now  tenant  for  life  <a  the  aettlement 
crejited  by  thost-  instruments,  and  can,  con8(s]uently, 
( tonvey  the  estato  dischargwi  from  tho  jointure  rent- 
charges  of  Maria,  liilarcbioneM  of  Aileaibaty,  aa  Weil 
aa  from  that  of  Lady  Evelyn  Biddell. 

Under  section  22,  sub-section  1,  of  the  Settled 
Lend  Act,  1H82,  the  purchase-money  is  to  be  paid 
either  to  tho  trustees  of  the  settlement  or  into  court, 
at  the  option  of  the  tenant  for  life.  The  Manjuis  of 
Ailesbury  does  not  desire  that  the  money  should  be 
paid  into  court,  and  there  are  at  present  no  trustees 
for  the  purpoaea  of  the  Settled  Land  Acts  except 
thoae  nominated  by  th«  daad  of  tbe  16th  of  July, 
1885.  They  are  trustees  only  of  the  aattlanent 
created  by  that  deed,  and  are  not  trustees  of  the 
settlement  ma<le  by  the  deeds  of  ISd.'J  and  iHSj,  still 
less  of  that  made  by  tho  series  of  instruments 
beginning  in  1826  and  ending  in  IHHo.  I  understand, 
however,  that  they  do  not  object  to  be  appointed 
such  tmateea;  and,  if  ao,  I  am  wiUrng  to 
appoint  them  on  tho  present  application.  By  section 
31,  sub-section  3,  the  court  may,  on  the  application 
of  the  t^'UHiit  for  life,  or  of  any  person  interested  in 
any  contract,  give  directions  respecting  (amongst 
other  things)  the  carrying  into  aiMt  hereof.  By 
section  44,  if  at  any  time  a  difTannoe  aiiaea  betwaan  a 
tenant  for  lif^  and  the  faiuateea  of  tbe  aatfie* 
nient  respecting  the  exercise  of  any  of  the 
powers  of  the  Act,  or  any  matter  relating  tln  reto, 
the  court  may,  ou  (he  iip|ilication  of  eitlna-  party, 

S've  directious  respecting  the  matter  iu  difforenuu. 
may  be  thoqght  daairaUe  that  tmder  one  or  other 
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of  these  clauses  I  ahoald  give  directions  with  respect 
to  the  oonveyanoe  and  the  application  of  the  pur- 
chase-money. I  am  tluMfon  villiiig  to  deokre  tb«i 
Maria.  HiiroUoiMW  of  AQmhaxy,  and  Lady  Bvclyn 

Ridddl  are  rospoctively  bound  bytlio  rnntrart  rntorrfl 
into  betwei'u  tin-  present  niunjuiH  iind  Luiti  Ivoajjh  ; 
thai  the  latti  r  is  not  t-iititled  to  rwjuiri-  tlu>  concurrenco 
of  either  in  the  coiiveyiiuce  to  him  ;  and  thut  upon  the 
payment  of  the  pxirclmse-money  to  the  trusteea  of 
the  aettiemwt  created  by  the  leriae  of  inctniments 
to  which  I  have  referred,  Ifce  xnooine  of  flie  tnvest- 
menta  of  such  jnirchrtso- money  will  V>o  applicable  for 
jmyment  of  the  rent-charges  of  Maria,  Marchioness  of 
Ailesbury,  and  Lady  Evelyn  Riddel  respectively,  as 
the  income  of  the  Saveroake  Estate,  if  not  sold, 
would  have  been  applicable.  And  I  am  farther 
williog  to  dixeot  moa  tmsteee  to  pay  these  rent- 
cbargee  oat  of  raeh  faioome  aooordingly- 

His  lordship  tlion  made  an  order  "ii  L^dy  F.volyn 
liiddcH'H  suininoiis,  reinovinf^  her  restraint  on  antici- 
pation for  the  i)uri>osi'  of  enabling  her  consent  to 
the  jwyment  off  out  of  the  purchase-moneys  of  cer- 
tain mor^fagea  to  which  her  jointora  had  priorilgr. 

SuliritorH  for  the  linqnii  of  Ailesbory,  (7.  B. 

jMitn  uce  it;  Co. 

Soliciton  for  Lord  Iveagh,  Travtn  Smith,  Braith- 

VXlitr,  it  f  'n. 

SulioitorB  for  the  trustees  of  Lord  Ail«»bary's 
settlement  of  1885,  NickM,  UunUty,  S  Co. 

Solicitors  for  Lady  Bvdyn  BiddflU,  BariBey-HtiU, 

Hitlbert,  <fr  Iliihlxir.l. 

Solicitors  for  the  trustees  of  the  liiddcll  sottle- 
nentt  Fmatek  A  Qoddard. 


Q.  B.  Div. 

(Lord  Coloridge,  O.J.,  and  /     Feb.  9, 10 ;  Miay  19. 

Cave,  J.)  ) 

££0.  V.  JUDUK  or  THE  liBOlirTON  COUXTY  Cot'BT 
AMD  YAOUK.  (o.) 

Cwnihi  foiirl  Jnn'iflirtion-f'i'iifi  mill  iif  rof/rf— I7ll- 
qiMliJittl  i«rMin  2'niritiiiiKj  br/'un  lltr  amrt  -J'tnorr  (» 
cmninit  to  ftriatm — AtUrrnet/a  and  Solicitor.*  Act^,  IXVA 
(0  <fc  7  Vict,  c  73),  M.  2,  35,  30;  atul  1860  (23  tk  24 
Via.  e.  127),  «.  26— Ownfy  OmtrU  Act,  1888  (51 A  62 
Vict.  c.  Vi),  $.  1G2. 

The  juiiijf  of  a  county  court  ha$  no  Jurimlictivn  to 
makt  ftR  order  commiUiiui  to  pritun  a  ytrtun  wlio  hat 
acti  rl  (i»  a  nolieitor  in  an  action  in  hit  court  vtithout  being 
dull/  •[iiidifitd  toto  aH,  his  j'un'adietfon  to  imwritonfor 

CDuti  nijit  bring  conjii.ed,  by  hn  tinn  Ki'J  of  the  Ciniuti/ 
Coiirt«  Act,  1888,  to  contempU  cumnutttd  in  the  J'acx  of 
the  court. 

Mandamus  calling  upon  his  honour  Judge  Btonor, 
the  jud{fo  of  the  Bronipt<jn  County  Court,  and  John 
Alfrt-d  Vague  to  show  eiiuse  why  the  jiidtjje  should 
not  liear  and  determine  the  matter  of  au  application 
by  the  IncorjKjrated  Law  Society  for  the  committal 
to  prison  of  the  said  J.  A.  Vague,  under  the  20th 
section  of  the  Attorneys  Act,  1860,  23  it  24  Vict, 
c  127,  for  bis  oontemjpt  of  court  in  having  acted  as  a 
solicitor  in  an  action  in  the  said  county  court  of  Burr 
V.  A'r  f/.  contrary  to  seottoB  2  of  the  Attomeyi  Act, 
184.},  6  &  7  Vict.  c.  73. 

On  the  ."Jrd  of  November,  1^92,  qiplication 
(pursueat  to  notice)  was  made  to  the  county  court 
judge  for  an  order  rar  the  attachment  of  S.  A.  Vuguo 


('I.)  Ii«!|jottod  by  T.  B.  CoLQVHOUN  DuuL,  Esq., 
Bairister^Law. 


on  the  ground  that  he  had  been  guilty  of  the  alleged 
contempt.  The  judge  refnasd  to  hear  the  motion,  on 
thegroondthathehadiio  jvdsdiatioii  toeemmit  for 
a  ooBteBipt  wUoii  had  not  ooonned  in  tfaefue  of  the 

court  as  provided  by  the  County  Courts  Act,  imc, 
and  re-enactod  in  the  County  Courts  .\ct,  !^s, 
H.  l'>2,  and  he  thereupon  disuii.sseii  the  .itiuu 
without  hearing  the  evidenoe  contained  iu  the 
afhdavits  filed  in  support  of  the  notion. 

The  rule  /u'«;  for  a  mmubmiw  was  Iken  obtained 
upon  the  apjilicationoltiwInooqiointedLawBoeisly. 

The  following  enaetnents  wen  refened  to  dcring 

the  argument  :  — 

The  Attoriii'y-<  and  Solicitors  Act,  '})  &  7  Viit. 

c.  73),  8.  2,  which  provub  s  that  uu  person  shall  act 
Hs  an  attorney  or  solicitor  in  any  court  of  law  in 
Enghmd  and  Wales  oolees  he  ahaU  be  "sdmttted 
and  enrolled  and  othenrisa  duly  qnaliilad  toaet  si 
an  attomoy  or  solicitor,**  and  section  36,  which 
enacts  that  an  unqualiiieiS  person  who  has  appuwi 
for  any  litigant  other  than  nimsclf  in  a  county  wort 
shall  be  incapable  of  maintaining  any  action  for  feci 
for  so  appearing,  "  and  such  offence  shall  be  deeand 
a  contempt  of  the  court  in  which  such  action,  ioit,  or 
proceeding  shall  haTC  been  prosecuted,  canMl  on,  or 
defended,  and  shall  and  may  be  punished  accordinrfy," 
This  section  was  repealed  by  the  Statute  liw 
Kevision  Act,  isTl  {No.  2]. 

The  Coonty  Courts  Act,  184G  (9  &  10  Vict.  c.  Si'o), 
a.  113:  "  If  aaj  person  shall  wilfully  insult  the  judre 
or  angr  jnnr,  or  aay^  haililL  deric,  or  oi&oer  of  the 
said  coort  fbr  flie  time  bong  daring  his  sitting  or 
attendance  in  CQurt,  or  in  goingtoor  retnmingfromtlie 
court,  or  shall  wilfully  interrupt  the  proceedings  of 
the  court  or  othorwisi-  misbehave  iti  court,  it  shall 
be  lawful  for  any  bailiff  or  ofiicer  of  the  court,  with 
or  without  the  assistance  of  any  other  psnon,  by  tbs 
order  of  the  judge,  to  tdn  BQch  oAndsr  into  castochr, 
and  detain  him  nntfl  the  rMng  of  the  coort,  snd  m 
jii  Igc  sliall  lu^  omjwwored,  if  ho  shall  think  fit,  by  a 
wariiiut  uinler  iiis  hand,  and  sealed  with  the  seal  of 
the  com',  to  commit  any  such  otrender  to  any  prison 
to  which  he  has  power  to  commit  offenders  under 
this  Act  for  any  time  not  exceeding  seven  days,  or  to 
impose  upon  any  snob  o£Egnder  a  fine  not  oatesedw 
five  pounds  for  every  sudi  offimoe,  and  in  default  of 
payment  thereof  to  conitnit  the  offender  to  any 
such  prison  as  aforesaid  for  anj'  timo  not  excoeding 
Seven  days,  mdes.s  the  said  fine  be  sooner  paid."  tm 
Act  was  repealed  by  the  County  Courts  Act,  1868. 

The  Attorneys  and  S  Uciton  Aat»  1860  (S8  *  » 
Vict,  c  127). s.  26:  "Every  petMii  who  a«ts  ss  sa 
attorney  or  soUoitor  contnry  to  the  enactment  in 
section  2  of  ttte  first  hereinbefore  mentioned  Act " 
(the  Attorneys  and  Solicitors  Act,  1S43),  "  or  who.  in 
ids  own  name,  or  in  the  name  of  any  other  person,  in 
anywise  acta  as  a  proctor  in  or  with  respect  to  snj 
proceeding  in  the  Court  of  Probate  or  the  Court  for 
Divorce  and  Matrimoiaai  Causes,  without  being  dsljr 
qualified  so  to  aot,  shall  be  deemed  guilty  of  a  ooa* 
teiuptof  the  court  in  which  the  action,  suit,  came, 
matter,  or  proceeding  iu  relation  to  which  he  so  acts 
is  brought,  had,  or  taken,  and  may  be  punished 
accordingly,  and  shall  be  incapable  of  maintaining 
any  action  or  suit  for  any  fee  or  reward  for  or  is 
respect  of  anything  done  or  any  disborsenunt 
made  by  him  iu  the  course  of  no  acting,  sni 
shall,  in  addition  to  any  other  penalty  or  forfeitnrs 
and  to  any  disability  to  which  he  may  be  subject, 
forfeit  and  jmy  for  evcrj'  such  offence  the  miui  of  fii'ty 
pounds,  to  be  recovered,  with  full  costs  of  suit,  by 
action  brought  with  the  eanetion  of  her  Majesty  s 
Attomey-Generul  in  the  name  of  the  Incoipoiatod 
Law  Society  in  any  of  the  superior  oonrta  of  law  at 
Westminator,  er  in  siiy  oooalgr  oooxti  (udsodL  paaligr 
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shall  be  applied  in  like  "tnnfflr  u  fln^  impowd  for 
pnciiiinR  without  a  ■teamed  «evliflaato  an  now  by 
kwapplicablo." 


Hw  County  Oonrto  Act,  1888  (51  &  52  Vict.  c.  43). 

'  tliis  -A 


5 :  "  Every  court  hold  under  tliis  Act  nhdl  have  oil 
toe  jurisdictiou  aiid  injwcn!  at  auy  time  prior  to  tbo 
oominj,'  into  oiJorutiKii  of  the  County  Coofte  AM. 
]M6,  Wlonging  fo  auy  county  court  for  the  iworery 
if  doLts  and  demand§  as  altered  by  this  Act  thioogh- 
out  the  whole  distriot  for  which  it  is  held"  ;  and 
■•eton  182,  wldoli  eobitantially  re-enacts  section  113 
of  the  County  Courts  Act,  1846. 

Feb.  9,  10.— Sir  Charles  J^usseU,  AM.  (Hmry 
1  With  him),  for  fhe  county  oonit  judge,  showed 
le^wnst  the  rule.^Tho  judge  of  a  coiinty  court 
Ma  no  jurisdiction  to  comiuit  n.  in  rHon  to  prison  for 
contempt  of  court,  except  whore  the  contempt  has 
been  committed  in  the  face  of  the  court.  The 
r«wers  of  the  modem  county  court  are  defined  by 
»t^t«e  oommenoinf  with  the  County  Courts  Act. 
1846.  under  Motion  118  of  wUoh  a  limited  power  to 
eomniit  for  contempt  is  conferred  upon  the  judge  of 
VM  court ;  that  section  is  ro-enaott'd  m  section  1  fi  '  of 
the  Couuty  CourtB  Act,  1SS8.  Xu  reference  is  made 
m  that  Act  to  the  contempt  of  court  created  by 
section  26  of  the  Attorneys  and  Solicitora  Act,  1860, 
and  that  aectton,  which  expreHly  refers  to  the  then 
WMioay  created  eoorti  of  probate  and  divorce,  is  silent 

to  county  courts.  Thore  is  no  inherent  juriwJiction 
m  the  county  court  to  j.unish  for  contempt  as  there 
i"  m  the  High  Court  :  v.  Lrfr,„j,  21  W.  K.  .V&l, 
L.  K.  8  Q.  B.  134  ;  and  the  jurisdiction  conferred  lUKU 
It  uj-  statute  does  not  cover  this  caae. 
He  alao  xeiecred  to  &  T.  Jordan,  S6W.]L589aBd 

^-Vr  n.  E  irVMer,  Q.C.,  and  Crump,  Q.C.  {ffollanu 
wrththenij,  for  the  Inooiporated  Law  Sooioty,  in 
■WKof ^  rule.— The leanied oonnty eonrt  judge 
naa  jnmuotMO.  A  oontempt  committed  in  the  face 
or  eoort  hae  alwajrs  been  punishable  bv  an  inferior 
court  of  record  :  Sparks  v.  .V-i  /  /  vh.  1  Vent  1  •  v 
CW,,/  4  n.  &  Aid.  218,  at  p.  2:S2;  Ex  tMiru' I'Jur', 
;     •       ^23,  i  B.  &  8.  299 ;  Ji.  y.  Lr/roy,  K  E.  8 
^.  B.,      Quain,  J.,  at  p.  HO.  Ever  linoe  the  naw- 
jng  of  the  Attoraeja  and  SoUeiton  Aet,  1848,  ithae 
b«na atatatoty  oontempt  of  court  for  an  unqualifitMl 
P«*m  to  piBCtue  In  a  county  court.    By  section  36 
of  that  Act-  -a  section  wliich  relates  solely  to  county 
courts— such  an  offence  was  made  punishable  as  a 
coiitemj.t  of  court— that  is,  as  a  contempt  committed 
m  the  face  of  the  court  was  then  poniahaUe,  by  com- 
mittal to  prison  for  a  period  which  wee  left  to  the 
<u«cwtMn  ol  tbejodge.  Section  3fi  of  thr  Attorneys 
•nd  SoUdtora  Aet,  1843,  was  repealtKl  by  the  Sutut<i 
^wBeVKton  Aot,  187  l  (N'o.  2),  having  been  in  sub- 
Bsnce  re-enacted  by  the  more  general  provisions  of 
K^tion  2(>  of  the  Attorneys  and  Solicitors  Act,  1860. 

^."°*y  ^  1888,  does  not 

court 


com- 

V  XI.   •    •  1-  ••  • — V.  does  not 

wncH  the  jurisdiction  as  to  offences  outside  the  court 
such  as  the  present,  which  are  made  oontempt  by 
Jtatate.  It  is  necessaiy  for  the  protection  of  miitors 
t^t  county  court  judsea  abould  have  this  power, 
"therwieeb  an  naqualifled  pereon  practising  in  a 
OMa^  eovirt  cannot  be  punished  for  his  contempt ; 
MMrhere  the  contempt  is  committed  in  the  county 
wurt  the  High  Court  has  no  jurisdiction  to  punish : 
i*  4fip/«cu<.w«  /or  au  AUui^AuuHt /or  VoiUemptof 
'  owt,  2  Tiaee  L.  B.  391.  *^ 

Cur.  adi:  viilt. 
May  19.  — The  judgment  of  the  court  (Lord 
OJ.,  and  Cavi^  J.)  «w  dalifwed  hj 


Cave,  J.— The  question  in  thia  caae  ia  whether  • 
county  court  judge  has  power  to  deal  summarily  with 
the  contempt  of  court  created  by  the  26th  section  of 
the  Solicitors  Act,  1H60.     In  order  to  answer  this 
question  the  best  plan  is  to  follow  the  course  pursued 
by  Sir  U.  Webster  in  bis  ingenious  argument,  iiiid 
take  a  chronological  view  oithe  legislation  on  tlio 
Bubjeot   The  firat  enactment  whidi  deals  with  the 
qneatioa  ia  the  Solicitors  Act  of  1843,  which  enacts 
(section  ']')) :  tlifit  "  from  and  nftrT  the  pius-ini^  of  this 
Act,  in  case  any  pi  rson  .shall  in  his  own  name,  or  in 
the  iDiiiie  of  :iny  other  person,  sue  out  any  writ  or 
process,  or  commence,  prosecute,  or  defend  any  action 
or  suit,  or  any  procee(Uoga  in  any  court  of  law  or 
equity,  without  being  admitted  and  enrolled  as  afore- 
said, or  being  himself  the  plaintiff  or  defendant  in 
such   proceedings    n  s]M  Ltively,    every  bui  h  person 
shall  and  is  hereby  nnvdo  incapable  to  maintain  or 
prosecute  any  action  or  suit  in  any  court  of  law  or 
equity  for  any  fee,  reward,  or  diabonement  on  account 
of  proaeonting,  carrying  en,  or  defending  any  sadi 
action,  suit,  or  proceemng,  or  otherwise  in  relation 
thereto,  and  such  offence  shall  be  deemed  a  contempt 
of  the  court  in  wliich  such  action,  unit,  or  proccrdin;,'- 
shall  have  been  prosecuted,  carried  on.  or  defended, 
and  shall  and  may  be  ponUlMd  aooordiacly."  And 
(section  36)  that  "  In  oaae  ai^  penon  BhalfcommflDoe 
or  defend  any  action,  or  ane  out  any  writ,  prooeaa,  or 
summons,  or  carry  on  any  proceemngs  in  the  court 
commonly  called  the  county  court,  holden  in  any 
county  in  that  jxirt  of  Oreat  Britain  called  England 
and  Wales,  who  is  not  or  shall  not  then  be  legally 
admitted  an  attorney  or  solicitor  according  to  this 
Act,  or  shall  not  himself  be  plaintiff  or  defendant  in 
such  proceedings  respeotiTdy.  such  shall  and 

is  hereby  made  incapable  to  maint.iin  or  prosecute 
any  action  or  suit  in  any  court  of  law  or  equity  for 
any  fee,  reward,  or  disbursement  on  account  of  pro- 
secuting, carrying  on,  or  defending  any  such  action, 
suit,  or  proceeding,  or  otherwise  in  rdation  thereto, 
and  auoh  offenee  utall  be  deemed  a  oontempt  od  the 
oooil  in  wUgh  audi  aotioD,  suit,  or  prooeedug  ahall 
have  been  prosecuted,  carried  on,  or  defended^  and 
shall  or  may  be  punished  accordingly." 

Xo  new  juris<liction  in  one  sense  is  hereliy  given  to 
the  county  court,  but  a  new  subject-matter  is  brought 
within  the  range  .of  an  old  jurisdiction,  the 
elliptical  exneaiioa  *'ahaU  and  may  be  puniabed 
accordingly  "  Baana,  when  attended,  "  ahaD  and  may 
be  punished  aa  if  it  were  a  contempt  of  court."  Now 
the  county  court  there  referred  to  is  the  ancient 
county  court.  The  contempt  of  court  therefore 
created  by  the  6  &  7  Vict.  c.  73,  s.  3(),  was  punishable 
by  indictment.  Possibly,  though  it  is  not  neoesaary 
to  dedde  thia  point,  and  we  ahouldnot  like  to  give  an 
opinion  without  further  eondderation,  it  waa  also 

¥uni8bable  Rniuniarily  by  the  judge  of  the  court, 
he  ancient  county  court  ia,  however,  extinct,  and 
the  present  question  arises,  not  with  respect  to  that 
court,  but  to  the  new  county  courts  constituted  by  the 
Act  of  1846.  In  Hey.  v.  Lt/roy  it  waa  deoided 
that  the  county  eonrt,  althouj^  an  inferior  court  of 
record  (9  ft  10  Tict.  e.  9ft,  a.  S),  had  no  power  to 
commit  for  oontempt.  except  in  the  cases  specially 
provided  for  by  section  113  of  the  9  &  10  Vict.  c.  f»j, 
now  re-enacted  by  the  Act  of  1888  (section  1G2). 
Sections  3o  and  36  of  the  Solicitors  Act,  1843,  have 
been  repeated  by  the  Solicitors  Act  of  1860,  a.  26. 
[His  loxdabip  read  that  aection,  and  continued  ] 
Thia  enactment,  howerer,  only  loayes  the  matter 
where  it  stood  before.  It  siiujily  provides  that  any 
person  who  does  certain  things  shall  bo  deemed  guilty 
of  a  contempt  of  tlie  court,  &c.,  "and  may  be 
punished  aooordinffly  "— i.e.,  aa  if  he  were  guilty  of 
Li  oar  jodgiBMiit  audi  oontempt, 
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although  puniabftble  by  indietmeni,  ii  not  now  and 

never  has  been  punishable  summarily  in  the  county 
court,  and  the  reasoning  in  U'-'j.  v.  Lrfroy  applies  to 
and  governs  this  case. 

The  case,  in  fnct,  stands  thus.  In  1846  the  Legisla- 
ture oooatituted  new  courts  in  the  place  of  the  ancient 
9tmatf  oourt,  anddacdarad  aaoh  oaurta  to  be  oourta  of 
reompd.    Under   thiwe  dremnatiiiioee   it  beoune 

neonsury  to  dixide  jis  a  matter  of  policy  whether 
these  courts  Hhould  or  should  not  h'lve  the  power 
ordiniirily  inciilent  to  inferior  courts  of  record  of 
punishing  by  tine  und  iiiiijrisoninent,  at  the  dii4cretion 
of  th(!  judge,  contempt  committed  in  the  face  of  the 
oourt.  The  Lej^islaturo  decided,  as  was  held  in  Jteg. 
T.  Lr/roy,  that  it  would  not  entrost  such  a  generitl 
and  unlimited  power  to  the  county  court  judges,  but 
gave  thorn  instead  a  special  jurisdiction  to  punish  by 
II  limit^'d  fine  orby  iniprisoninent  of  linnti'd  duration 
certain  specified  offences,  all  of  which  wore  of  the 
naturH  of  contempts  of  court.  Then  oame  the 
Solicitors  Act  of  1860,  which  provided  that  certain  acta 
therein  specified  should  be  deemed  to  be  contempts  of 
court,  and  should  be  punished  its  if  they  were  such. 
Contempt  of  a  county  court,  unless  it  was  one  of  the 
acts  specified  by  the  Logislature  to  which  a  limited 
fine  or  imprisonment  foe  a  Umited  period  was 
appropiiated,  was  ponilhable  by  mdaotment,  but  not 
summarily.  The  enactment  of  1860  has  a  perfectly 
legitimate  interpretation  if  it  is  taken  to  mean  that 
Hiioli  acts  committe<l  iu  a  county  court  shall  bi- 
punishable  by  indictment.  How,  then,  can  it  bo 
necessary  or  even  perousaible  to  oonstrue  it  as  giving 
to  a  county  oourt  judge,  ia  the  oaae  of  the  acta  for> 


>»dden  by  section  26.  a  general  indefinite  powtr  to 

fine  and  imprison,  which  tne  Legislature  had  in  1846 
expressly  determined  it  was   not  advisable  that  a 


county  court  judge  should  possess  r  The  argumi  iit 
against  assuming  such  a  power  to  be  given  is 
strengthened  by  Uie  fact  that  the  Leffidatore  has  in 
the  26th  Beataon  of  the  Aet  of  1860  lapoeed  on  the 
offender  s  limited  penalty  of  £50.  It  was  argued  by 
Sir  Kichard  Webster  thnt  it  was  convenient  that  the 
county  court  ju(ii:,'c  ihoiild  have  power  to  deal 
summarily  with  these  cases,  uinl  tliat  it  would  be  often 
sufiicient  to  order  the  oil'ender  to  pay  the  costs  of  the 
proceedings.  But  the  i)Ower  of  the  county  court 
judge,  if  it  exists  at  aU,  oaanot  stop  there.  The 
ailment  from  oonvenienoe  is  one  for  tne  Legislature 
and  not  for  the  jud^'es,  and  in  favour  nf  tin  liberty  of 
the  subject  We  uufj;!!)  not  to  hold  that  an  indetinite 
power  to  line  or  inijiri.soii  without  ajiju  al  Imn  l)e<  u 

S'ven  to  the  county  court  judges  unless  it  is  t^uite 
3ar  that  the  Legislature  has  so  intended.  We  are  of 
opiaiou  that  the  Legislature  has  not  so  intended,  and 
that  the  learned  county  court  judge  was  perfectly 
right  in  refusiiip  to  exercise  a  jurisdiction  which  had 
never  been  conferred  upon  him.  The  rule  must  be 
discharged,  with  oosta. 
Hule  diac/iar<j> d . 

Solicitors  for  the  county  court  judge,  JIarv  A  Co., 
for  ThB  StUeilUir  to  (As  Trwmy. 

Solicitor  for  the  IhooipoiEated  Law  Sociely,  E.  W. 

Williamton. 


{DayandWlll«,JJ.)   /  Apmi8,a. 
Fbovd  «.  Pbsoi  axd  Oroia.  (o.) 

Ecrh${<iMic(d  law-  Chaitrl—Pet" — Lmnj  usf^r—ArU  cf 
owitenhip — Preaumptivn  of  Uijal  origin — Faculty— 
I'rrscripium, 

In  the  year  1782  a  chapel  upon  the  firil  Jloor  »f  a 

Imiliiiti'f  the  ground  Jloor  of  which  trot  orrnpttd  if  a 
«i7(«»7- 'i(.M«f  ii'iti  lirciisitl  fii/  thf  ln\li<:ji  t  f  a  -liiiffv,  iitid 
K'cw  mnstituUd  n  iM'r(>finai  cure  and  lunffife  nudfT  I 
(iro.  1,  stat,  2,  c.  10,  ».  4,  j)fws  I'f  iii'i  all<4(rti  to  th' 
tubtcribert,  Thete  ww-holden  snUl  ami  trant/tml 
their  tmU  hg  entrim  im  the  ehapd-book.  In  1846  ttc 
rhnjx-1  f/vfjt  rrmoved,  tatd  a  new  chapel  toot  ended  nft* 
the  site  of  the  Khool-houee,  which  had  then  brrn  dem- 
lithed.  The  rirciiinttancen  uiid'r  irhirh  th-- \i' v: '-hiti'l 
utM  erected  v^ere  Mirh  a*  tn  tifirmnt  the  j>rMHm/i/»V'n '/ 
a  conveyance  of  the  site  if  V>e  schiH>l-house  firthepHr- 
potrn  <tf  the  ben^ffiee.  On  the  I2th  of  Febrvary,  IMS, 
pew§  in  the  nem  diapil  wen  eJMttd  to  the  hdientf 
petcB  in  the  old  chajtel,  and  on  the  22nd  of  Fehriunf, 
1848.  the  neir  chapel  mt«  cfMcaraied.  Tht»e  prwt,  nA 
itthi  r»  irh/rh  iifere  suhntitnfrd  fur  ihein  Ufxtn  thr  r^-;«'i('e.^ 
and  repairing  of  the  rhajrel  under  a  factdtij  'jntuifd  m 
1867,  wers  erclusivebj  enjoyed  the  perf'-u-  fh  ^n 
thet/  were  aUoMed  ond  their  sneeeeeore  in  tUU  down  to 
the  eommeneement  of  ihie  aeHon,  and  were  dealt  vriA  hg 
them  hy  loay  of  auignment  and  devi«e.  There  waeee 
eridrnre  of  thr  i>ews  having  been  repaired  by  thew 
pcr-'i"'.  7Vir  I'ldiidiff,  in  whom  the.  ri'/ht^  <-(  '  •' 
prrviijni  holder*  of  three  of  these  i-t? 
hroitght  an  action  against  the  vinir  and  rh"rrhicvrfl''>ii 
of  the  parish,  doiming  a  declaration  that  he  woi  entitlM 
to  the  peofB  and  an  inftmdion  to  reetrain  inter/erati 

111/  till  di fendantK. 

1 1' Id,  that  the  evidence  did  not  Justify  the  foeHOKjf' 
iioii  if  II  Ifijnl  urii/iii  fur  (he  mrr  <f  the  jxiM,  aadlM 
the  plaintijf  cuuld  iwt  maintain  the  action* 

Special  cose  stated  for  the  opinion  of  theeaoitbf 

the  parties  to  im  action. 

The  plaintiff  claimed  a  declaration  that  he  w;ii 
entitled  to  the  pews  numbered  <>S,  77,  and  7s.  in  the 
chapel  of  St.  Ann's,  Bishop  Auckland,  and  an  in- 
junction to  restrain  the  defendants— the  vicar  and 
churchwardens  of  the  parish  in  which  the  cha|Nl  WM 
situated — from  interfering  with  the  pews. 

In  the  year  17S1  a  suhsciijjtion  was  raised  to  pro- 
vide more  church  accommodation  for  the  inhabitant* 
of  the  parish  of  St.  Andrew's,  Bishop  .^.uckhind,  and 
in  the  following  year,  by  an  arrangement  with  the 
governors  of  a  free  grammar  school,  a  ohi^l 
formed  upon  the  first  floor  of  a  building  the  grannd 
floor  of  which  was  used  as  a  school-boose.  TWe 
chapel  was  not  con  sec  rjited,  but  was  licensed  by  the 
bishop  for  the  performance  of  Divine  worship,  as'l 
augmented  by  the  Governors  of  Queen  Anne's 
Bounty,  and  oonaequently  became  in  the  year  1782  s 
perpetaal  oue  and  MBefioe  under  I  Qma,  i,  atait 
10.  8.  4. 

The  pews  in  the  chapel  were  allotted  to  the  sob- 
s<  ribors,  and  there  was  evidence  that  the  pcw-hoM«  rs 
sold  and  transferred  their  seats  Inr  entries  in  the 
minnta-book  of  tin  committee  wbo  uaaaged  As 
diapel. 

In  1846  tiie  chapel  and  the  aohool  were  pall« 
down,  and  the  site  of  the  school  was  offered  byth« 
governors  for  the  puriKMc  of  building  a  new  cha]*L 
The  present  chapel  was  enn-ted  in  that  year  uj^n  ttie 
aite  of  the  school-house.  Ho  conveyance  of  the 
«o«ld  be  foimd.  

(a.)  Reported  by  T.  B.  OoiAVHOtnr  Diu.  B^-i 
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High  Cou&t. 


IIm  omam  nt  Mwa  in  the  old  ehaml  oonsaatod  to 
Umm  alteimtioiifl  Mfore  they  were  mected  upon  the 

understanding  that  if  the  positioiiH  uf  their  pews 
should  be  iaterfered  with  in  oouoequence  of  the 
altetaiidae.  enaogeiMate  ehonld  be  made  to  aatitfjr 


On  the  12th  of  Februaty,  1848,  the  pews  in  the 
aev  ohapel  were  idlotted  to  the  owners  of  pews  in 
the  old  OB*pel,  and  nn  the  22nd  of  February  the  new 

chattel  WHS  consecruted  up<m  tho  petition  of  the 
j.rwUcfJWorB  in  title  of  tho  plaintiff  and  uthera. 
There  was  I'vidence  that  from  that  date  the  peW" 
holders  had  dealt  with  their  pews  by  will  and  by 
— '  It  inter  vivo$,  and  had  never  paid  any  rant 


In  1887  it  waa  propo«ed  to  repair  and  rc-pew  tho 

li  iIK'l.  and  the  original  pcw-holders  (including  tho 
!  iitintitr  or  his  predecessors  in  titlo)  signed  an  assent, 

D  condition  that  it  should  not  in  any  way  prejadice 
Iheir  rights  as  pew-ownors ;  a  facul^  was  then  gnntad 
to  the  vicar  and  churchwardens  of  St.  An^ew*s.  on 
ttie  petition  of  the  plaintiff  (then  a  churchwarden) 
sad  others  anthorizing  them  to  remove  the  pewu 
md  erect  new  onci*  and  to  re-allot  tho  pews,  duo 
regard  being  had  to  the  claims  of  those  who  by 
faculty  or  prescription  wore  entitled  to  pews.  The 
pews  were  so  le-allotted,  eaoh  pew  hanng  a  door 
with  an  interior  bolt,  and  the  ohapel  mhrate-book 
contained  a  "register  of  the  proprietary  pews." 
Brer  since  then  the  churchwardens  of  St.  Andrew's 
had  act«d  as  churchwardens  of  St.  Aiiii'n.  Tlie 
thr«>e  JH?W8  in  question  bad  come  to  tho  j.laiiititf  by 
ii.viigiuuent  or  other  devolution  of  title,  and  had 
sj<ce  been  exclusively  used  by  the  plMnHff  his 
relatives  and  friends.  It  was  alleged  that  one  of 
tk^m.  No,  77,  which  hod  been  exclusively  used  by  a 
Mrs.  Hodgson,  through  whom  the  iilaintifr  claimed, 
wa«  annexed  to  the  huusr  in  wbiili  i-Lr  hud  ivsiilod. 
which  was  sold  to  the  plaintitf,  and  iu  which  he  also 
had  lived.  The  facts  upon  which  that  allegation 
was  founded  ate  dealt  with  in  the  judgment. 

The  defendants  had  petitioned  for  a  faculty  to 
enable  them  to  pull  down  and  remove  the  j)ows  and 
substitute  chairs,  if  necessary  :  they  denied  that  the 
plaintitf  had  any  juivato  rights  in  any  of  thA  peWS. 

The  plaintiff  then  brought  this  action. 

A.  B.  Kmnpt,  for  the  phuntiff.— The  plaintifF  is 
kgaUy  entUlM  to  these  pews,  and  the  Ordinary, 

through  whom  the  defendants  claim,  has  no  jurisdic- 
tion over  them.  It  is  clearly  shown  that  those  pews 
have  b^K-n  bought  and  sold  from  l.S()7  onwards,  and 
there  is  a  strong  presumption  tliat  tho  same  has  been 
the  case  ever  since  their  allotment  in  1S4H.  The 
plaintaif  and  hia  predeoeaion  hero  had  the  exclusive 
enjoyment  of  tiiMe  pews  rinee  1848  and  of  the  pews 
in  the  old  chapel,  for  which  they  were  substitute^l, 
since  17H2,  and  the  court  ought  to  presume  tliat  that 
ncht  of  enjoyment  has  a  legal  origin:  I'hilij-i>.i  v. 
llaUiday,JVBaV]  A.  C.  228,  39  W.  K.  Dig.  81. 
Prhrato  l^^ts  in  these  three  pews  may  have 
been  reeerrad  when  the  nto  of  the  ohapel  waa 
eoiiveycd  to  the  nse  of  the  beneAoe,  and  that 
would  exclude  them  from  the  jurisdiction  which 
tho  Onlinary  e'xercise<l  over  tho  rest  of  tho  rest 
of  the  chapel:  lliuton  v.  Batunnn,  Sid.  HS ; 
Bnznr>V»  nu^e,  2  Rolle  Abr.,  ]i.  2H,S,  j>ar.  0;  Cfmrton 
L.  K,  2  Ea.  ()34.  /«r  Kindersley,  V.C.,  at 
p.  6dl  ;  Chapman  v.  •Amet,  17  W.  £.  920,  L.  B.  4  Ex. 
273.  There  may  be  a  freehold  hi  a  sii^^le  ssat  in  a 
'  hurcL  :  Frtrm  v.  Iht;„  .  Skiimer,  .'J't.  A  gnmt  of  the 
freehold  of  theso  seats  to  the  plaiutin"s  predecessors 
ui  iitlo  ought  to  bo  jiresumed,  whether  such  a  grant  is 

Eob»ble  or  not:  Urtianl  v.  Fooi,  16  W.  B.  b08, 
B.  3Q.B.497»atp.4!€8.  In  tfaa  qm*  of  ptir  Vo. 


77  it  has  been  exdosively  enjoyed  by  the  owner  erf 
a  particular  house  ever  since  1848,  and  (lie  oomi 

must  i)re8ume  that  a  faculty  ha.s  at  some  time  been 
granted  annexing  tho  pew  to  the  hoiuse  :  JIalliilai/  v. 
Philijn,  37  W.  R.  776,  23  a  B.  D.  48,  at  p.  jT ; 
Jlog«r$  V.  Brook$t  1  T.  B.  431n.  Again,  such  u 
right  to  Him  user  of  a  pew  as  annexed  to  a  house 
is  an  easement.  We  Mv*  had  twenty  yean'  en- 
joyment of  it,  and  are  wittin  the  nue  In  Datbm 
V.  Ai,i/iu,  30  W.  K.  15)1.  r,  Apj..  Ca.s.  710.  Th-! 
question  whether  a  right  to  a  pew  is  within  section 
2  of  the  Prescription  Act  (2  3  Will.  1,  c.  71)  was 
oonsideied  in  Crup  v.  Martin,  2  P.  D.  10,  but  not 
decided.  The  oontinuoos  user  of  these  pews  by  the 
plaintiff  and  his  predecessors  in  title  may  be  due  to 
a  lenl  origin  iu  any  of  tho  ways  suggested,  and  it  Is 
t  he  dniy  of  the  oovrt  to  prenune  mfih  an  origin. 


/,.  ErrimjtoH,  for  the  dof.  udant.  -.\s  to  pow 
No.  77,  I'hilipm  v.  llalinUiij  decides  that  lacro  jjoasi-s- 
sion  is  not  sumcient  to  support  a  presumption  of  a 
lost  faculty*  there  must  aUo  be  repairs  and  other 
Budi  aets  <rf  ownership.  Evan  renewing  the 
linings  and  cushions  of  a  pew  were  said  by  Hir  John 
Xicholl  iu  I'dtmun  v.  Brid'jer,  1  Phil.,  at  p.  331,  to  be 
in  no  degree  inconsistent  with  tho  fact  of  the  jh-ws 
belonging  to  the  parish.  The  evidence  that  this  jHrw 
was  annexed  to  Mrs.  Hodgson's  hoose  is  insufficient, 
and  it  is  improbable  thai  it  was  so  appropriated  in 
the  year  1848.  for  Sir  John  NiohoU  in  Bvit  v.  Jones. 

12  Hat^.  El-c1..  at  p.  423,  says  that  the  practice 
of  apiirk)i)iiutnit;  pows  to  houses  *'is  become  quite 
obsol'-to  and  injutioiis,"  It  is  impossible  to  believe 
that  the  freoholds  of  these  pews  were  reserved  when 
the  grant  of  tin  lita  of  tiie  chapf  1  was  luade  by  the 
govamon  of  the  grammar  lohool.  A  freehold  interest 
in  the  nava  of  a  ohnroh  cannot  be  held  by  a  private 
ju  rsou.  Any  rights  which  the  pew-holders  may  have 
had  before  tnc  consecration  of  the  chapel  in  1848  were 
reduced  at  the  moment  of  the  con»«H;ration  to  mere 
etkscments  :  3  Salk.  83  ;  t'vrviiCa  rmf.  Coke  Rep.  pt.  12, 
103 ;  Hinde  v.  ChurUm,  15  W.  R.  22(>.  L.  R.  2  C.  1'. 
104  i  Brun\fiU  v.  lioberU,  18  W.  B.  678,  L.  R.  3  C.  V. 
224.  Critp  v.  Martin  is  a  dear  anthority  that  a  pow 
is  not  aTi  easement  vdthin  section  2  of  2  &  3  Will.  -I 
c.  71,  neither  does  the  rule  in  Ihilton  v.  Ang'^  ^PP^y 


WlUA,  J.— The  question  hero  is  whether  the 
plaintiff  has  any  right  to  pews  68,  78,  and  77  in  the 
cba]i(^l  of  St.  Ann's,  lUshop  Auckland,  as  against  the 
Ordinary  who,  it  may  be  assumed  for  the  purposes  of 
tlda  ease,  is  willing  to  grant  a  faculty  for  the  re- 
pewing  of  the  church.  There  can,  therefore,  be  no 
quosfaon  of  possessory  right,  whioh,  being  a  right 
roforablo  to  the  consent  of  the  Ordinary  or  of  the 
eiiurchwardLns  as  his  officers,  cannot  prevail  against 
tlie  Urdinary  -a  proposition  which  I  take  to  be 
elementary.  It  is  suggested  that  the  plaintitf  can 
daim  as  the  owner  In  fee  of  the  plot^  of  land 


oomq^  by  the  pawa,  nMHmtion  of  those  plots  in 
tiie  original  grant  of  flia  land  on  wUdi  the  ehoroh 

was  built  being,  as  it  is  said,  to  be  presumed  in  order 
U)  account  for  tho  practice,  which  has  jirovailed,  of 
tho  assigmuent  of  the  pews  from  1N4(>,  when  the 
present  church  was  buUt,  downwards.  The  same 
state  of  thiiigs  has  prevailed  with  respect  to  between 
thirty  and  n»ty  other  paws  in  the  ohoroh.  The 
present  dinreh  was  bnOt  m  1846.  Up  to  that  time 
the  only  chajiel  wics  a  roriiii  on  the  first  floor  of  a 
butliiirji^  then  pulbd  down.  Tho  holders  of  jjews  in 
tho  chapel  on  tho  ftrst  tloor  obviously  had  no  rights 
in  respect  of  the  ground  floor,  which  was  then 
oooi^iadat  amIwoL  Tha  ohapel  on  dia  flnk  floor 
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oune  into  oxUtcnco  aa  a  chapel  in  1782.  It  was  not 
oouuecrated,  but  merely  lincnBed  by  thn  bishop  ior 
the  performiince  of  Divine  wonhi^.  In  ibo  same 
year  a  Krant  of  an  aagmentelipii  in  hnwr  of  the 
chapel  was  iiuide  by  the  OoTcmora  of  Queen  Anne's 
Bounty,  and  it  was  thereupon,  by  virtue  of  1  Geo.  1. 
«t;it.  c.  10.  s.  4,  conHtitiittMl  n  jK»q)etual  euro  and 
bctu'ti(;o,  Hiul  thc>  iiiiusters  tbereuf  and  thnr  suocesaorB 
wero  mtidc*  bodies  politis  and  ooiponto  with  a  per- 
petual sucoessiou. 

Under  the  oireitmstanoee  aet  oat  in  paragraph  18  of 
the  case,  a  oonveyance  for  the  purposes  of  the  oenefioe 
of  the  site  of  the  chupel  ought  to  have  been  executed 
on  or  about  the  oth  of  Bopt ember,  1S40.  It  clearly 
ou^hl  to  bt'  presumed.  Such  a  conveyance  would  be 
either  to  the  vicar  of  St.  Andrew's,  the  mother  church, 
or  to  the  perpetual  curate  of  St.  Ann'a — probably  to 
the  former,  inasmuch  aa  the  ua  of  the  expraaaion 
"  mother  church  "  in  the  section  cited  from  the  Act 
of  1  Geo.  1  shows  that  the  Legislature  intended  that 
the  common  law  relation  between  a  parish  church  an<l 
the  church  or  chapel  of  a  peqjntual  curaq^  within  the 
pariah  ahould  be  created,  in  wbioh  oaee  flie  incum- 
tNotot  the  pariah  would  be  the  proper  penon  in  whom 
to  Teet  the  ohoroh. 

Now,  of  course,  upon  a  conveynnco  of  land  botwron 
ordinar}'  iktsous  there  art*  fuw  rights  of  pioix^rty  not 
capable  ijf  being  reserved;  certainly  the  rit;hl  to 
oOGopy  a  stall  for  the  purpose  of  attending  lectures  or 
diaffMnaes  to  be  daUTOced  within  a  bdMfa^  could  bo 
•0  reeerved.  It  seema  to  me  to  be  ^oile  otberwiae 
when  land  is  conveyed  fbr  the  purpoeee  of  n  ehvRsh, 
especially  when  the  statm  of  the  building  as  a  church 
is  recognized  by  Act  of  Parliament :  and  a  new  kind 
of  reservation  unknown  in  the  case  of  an  immemorial 
church  cannot,  I  think,  be  presumed.  No  such  thing 
as  a  reeenration  to  the  founder  at  the  time  of  the 
foundation  of  n  ahanh,  eaoo^  in  •  aide  Male  or 
the  diaaod.  ia  known  to  the  law:  Chapman  r.  Jonet^ 
17  W.  B.  920,  L.  R.  4  Ex.  273.  280  ;  FuUer  v.  /.«H^ 
2  Add.  419,  427-8.  I  therefore  put  aside  the  sup- 
position of  a  ri-si  rviitiou,  on  i  iiuvi  yancp,  of  a  pew  in 
•  the  body  of  the  church,  as  involving  a  legal  impossi- 
bility. 

If  ao,  it  ia,  anart  from  any  other  difficulty,  dear  that 
tiie  pews  can  le  dabned  only  by  faculty  or  by  pre- 
scription. Tint  prescrijition  and  faculty  are  alike  out 
of  the  question  in  resju-ct  uf  the  two  pcw.s  ijs  and  7.S, 
for  tlie  only  evidence  iijkio  wl.iili  ta  fouml  sucli  a 
cliiini  is  tliiit  of  dealings  witli  the  pews,  which,  if  they 
hud  really  been  the  aal||eet  of  faculty,  would  have 
been  illegal.  They  appear  to  have  been  dealt  with 
auofi  from  any  conneenoo  with  a  partiodar  honae, 

and  if  any  faculty  can  be  inferred  at  all  if  would  bfi  a 
faculty  to  some  one,  his  luirs  and  a«>sipns,  which 
would  Iw  ba<l  ;  ISralnn  v.  'iythlinn,  Poph.  140,  and 
other  cases  cited  in  1  Bum's  Eodeauutical  Law, 
9th  ed.,  pp.  3.39-302;  Gibe.  Godex  IVIi  8Mi»  t. 
MA,  1 3^  B.  426. 
There  la  a  diAsrent  caae  in  reapeot  of  pew  77.  No. 

77  dates  btick,  so  far  as  that  description  in  conc  erned, 
to  1S()7,  when  a  faculty  for  reseating  the  church  was 
obtained.  It  occupies  the  same  site  as  a  pew  num- 
bered 3o  on  the  building  of  the  chapel  in  1846, 
which  retained  that  numlwr  till  1867.  No.  35  was 
allotted  to  Margaret  Hodgaon  in  1848.  in  anbetitu- 
tion  fbr  a  pow  in  the  old  raapd  on  the  first  floor  and 
numbered  .'Jl,  the  space  of  which,  after  the  ulli  rations 
of  1S4j,  was  in  the  air,  and  not  over  any  part  of  Xo, 
35.  We  therefore  know  exactly  how  No.  '\')  (now  N'o. 
77)  came  to  the  predeoesaor  in  title  of  the  plaiutiff. 
It  .was.,  according  to  paragraph  20  of  the  oaae, 
in  1848  to  Margaret  Ilodgson  bv  a  coni- 
"ated  by  a  meeting  of  the  inhabitants  of 
Than  woe  nothing  to  aittMh  the 


jH'w  to  any  particular  house,  and  it  anil  lUl  the 
other  pews  dealt  with  by  the  committee  were  allotted 
simply  to  the  persuus  named  in  the  plan  contained  in 
Appendix  B.  Margaret  Hodgson  dealt  with  the  pew 
by  her  wiU  made  in  1861  upon  the  aamefbating.  Sks 
left  her  house  and  also  her  "  pew  nnmbend  3S"  to 
her  five  nieces  iis  t«nant«  in  common. 

In  If^GT  a  faculty  for  the  re-jK-wiu^;  uf  thf  ch.i[«l 
was  obtained  with  the  consent  of  the  jxTS'tns  who 
then  held  the  pews  which  bad  been  allotted  in 
and  on  condition  that  anall  ooment  should 
prejodioe  their  ri^hta  as  pew-ownen.  Iha  faonliy 
empowered  the  incumbent  and  diiirdhwartae  to 
re-allot  the  jfcws  tu  the  various  persons  according  to 
the  plan  contained  in  Ap{)endix  C,  in  which  the 
No.  So  of  the  plan  of  1848  appears  as  No.  77.  and  the 
petaona  to  whom  it  is  to  be  allotted  are  described  u 
the  repreeentatiTea  of  Margaret  Hodgson.  Tbe 
consent  in  question  was  signed  by  the  then  boUar  of 
pew  No.  .35.  It  seems  to  me  quite  ira possible  intts 
face  Lif  this  evidence  to  supimse  tli:\t  th'-re  et<uH  b> 
then  a  faculty  in  existence  by  which  pew  No,  3j  of 
the  chapel  of  1H48  was  vested  m  Margaret  Hodgson  or 
her  hdni  aa  attached  to  the  hooae  whanh  she  had  00C11- 
|rfed  and  owned.  There  oooldha've  been  no  such  liglit 
acquin-d  by  the  assipTiment  made  in  1848  by  tiM 
coiniuittee.  That  ditl  not  even  profess  to  hsTebsai 
in  respect  of  any  messuage.  Margaret  HtnigsM's 
will  contains  no  intimation  of  any  claim  in  m!\»xx  i  f 
tbe  mesooagek  Md  I  can  eee  no  eirotmutanoe  whstcver 
to  raiw  any  preaomption  in  favour  of  a  facoltvstwy 
time  between  1848  and  1867  granting  her  thiipev, 
either  as  atta<;hed  to  her  mansion-hotise  or  ia  VJ 
other  way.  Her  then  successors  in  tide  assented  to 
an  allotment  of  a  pew  to  them  by  the  Ordinary,  which 
is  quite  incon8i8t<3nt  with  the  notion  of  an  existing 
right  by  virtue  of  a  faculty.  The  allotment  by  the 
inoumbenfc  Mid  ohunjhwazdfloa  ia,  under  the  cnoui* 
itanoai,  ttoOdngbot  an  allotinent  by  or  onbehauof 
the  Ordinary,  reviciilile  by  him  at  any  time.  «!• 
case  does  not  nUiU-  whether  the  representativM  ef 
Margaret  Hodgson— that  is,  I  pr.'sume.  the  fif 
oieces — made  any  use  of  the  pow,  but  I  will  awuDi- 
for  the  aahe  of  argument  that  they  did  so.  lu  l>p 
the  house  and  the  pew  No.  77,  deeoribed  aa  anaUy 
held  by  Margaret  Hodgson,  with  her  mannon-hoai^ 
were  sold  to  the  plaintiff,  who  has  been  in  exdaaW 
enjoyment  of  the  i>ew  ever  since.  No  repain  liw« 
Wn  done  to  the  i>ew  hf  Jfoigant  HodgeOB «  IT 
her  suoceaaors  in  title. 

The  eridenoe,  therefore,  in  favour  of  atiOe  by  le^^i 
origin  appean  to  oonaiat  entixely  of  ooeqMktaoo  nnce 
1867  by  the  ownen  of  a  pattlenlar  honae.  LiaWitj 
to  repair  is  the  essential  condition  of  a  faculty,  and  do 
repairs  have  boen  done.  The  abs<'neo  of  stu  h  eTidenoe 
is  fatal  to  the  presumption  of  a  faculty,  1  Bumf 
Ecclesiastical  Law,  9th  ed.,  360-2,  and  cases  there 
cited:  Fulhr  V.  Lane,  2  Add.,  at  p.  426;  IFflfiffT. 
aufiner,  1  Hag.  Conaist,  814 ;  Ckmionr. FrtwiM. 

We  wen  much  pieaaed  wift  aathoritiee  t»  mm 
that  after  twenty  years'  enjoyment  of  *  V^JH9tJ 
intendment  should  be  made  in  its  favow,  and  Jt  wi* 
further   urged  that  there  was  hero  twenty  J' 
enjoyment,  and  that,  therefore,  the  right  could  uot  tie 
defeated  merely  by  abowing  that  the  enjoyment  m  i?t 
have  originated  ainoe  the  time  of  legel 
Lord  Penzance  said  in  CWsp  t.  Mariin,  S  P.  D. 
at  p.  27,  that  the  Prescription  Act  d  > -s  not  apply  10 
a  claim  to  a  pow.  and  I  think,  upon  tlie  languiip^"' 
the  Act,  2  &  ;J  Will.  4,  c.  71,  8.  1,  tint  tlicre  i;' 
good  ground  for  that  opinion.    If  so,  urestnptwn  • 
Si  the  preeent  oaae,  abaolately  out  of  the  quecti.  n 
There  is.  however,  here  a  deeper  oV|ietoa.^It u^t^ 

not  go  b^fvad 


use  the  language  of  Lord  B 
that  the  ««id«Ma  does 
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which,  in  the  caAO  of  a  olaim  to  a  pow,  ia  not 
nfBctcnt  cvidonco  of  preacription.    There  is,  no  doubt, 
noe  evidence  that  the  incnmboitandohurohwiudenB 
inpowd  tliara  waa  a  proprietary  right  in  the  jdain* 
lire  piadeoesfors  in  title.    Bat  toeee  admiagions  come 
tonothiDg  when  one  finds,  from  the  same  books  which 
ooatHll  them,  that  they  admitted  similar  rights  from 
1*93  to  1848,  when  they  could  not  possiMy  Imvo 
ndsted,  and  that  from  1848  to  the  present  tinin  thoy 
voald  famish  equally  oofient  admuwoo*  of  the  title 
of  penmu  a«  to  whom  ovidenoB  of  enjoyment  would 
tpod  to  establish  rights  nnknown  to  tho  law.    It  is 
quite  true  that  it  is  possible  to  establish  n  claim  by 
1  st  grant  or  lost  faculty,  though  tho  instruinont,  if 
cycT  it  existed,  must  have  come  into  existence  within 
a  few  ynart.   In  Mogers  v.  Broolu,  1  T.  B.  431  n..  a 
lost  famlty  «m  prmuaed,  thon^  if  it  existed,  it 
MMt  lum  boen  gnntod  wiOin  forty  years.  In 
CbnifiMI  ▼.  Wt'ltoii,  3  East,  294,  a  loit  grant  was  pre- 
rnmH,  though  twenty-six  years  before,  it  could  not 
jMMihIy  have  cxLstod  [roo  also  drai/  v.  H'mil,  2  Hr,  i^c 
B.  G67).     But,  at  all  events,  where  the  question 
lelstes,  not  to  tho  ideal  grant  lost  in  the  mists  of 
antiqiiity,  ralied  upon  oa  the  foundation  of  a  nreaorip- 
tMiB,  hut  to  a  Teal  grant  aetnally  made,  hot  lout,  the 
qnostion  whether  there  was  such  ;i  pirant  is  always 
one  of  fact.    In  each  of  the  three  cases  cit<Ml  it  was 
Ifft  to  the  jury  :  uiul  in  Camphrll  v.  Wil^.n,  (  itoso,  J., 
siii  l  th.'it  111'  shoiil.i  hardly  have  mailc  tho  presumption 
himwlt.      In  Tlx-  Hnkf       y^rfol!:  v.  Arbuthuot,  o 
CP.  D.  390,  at  p.393,I]ramweU,  L.  J.,  aaid:— "I  refuse 
to  Ibid  that  there  iraa  a  grant  whidi  hae  heen  since 
lost,  for  T  am  quito  certain  that  it  never  existeil  "  ; 
an<i  Rn-tt,  L..I.,  said  : — "  The  question  whetlnT  a  lost 
jrrant  iliil  exist  is  one  of  fact,  which  must  lie  li  msiderej 
hr  the  tribuual  which  has  to  try  tho  action."  'i'here 
are  ahnndaot  reanom  in  the  present  caee  lor  the  oon- 
ehiaian  that  there  a«ver  was  a  faculty  or  a  grant, 
end  in  my  opinion  thwe  mnit  he  judgment  for  tho 
defendants,  with 


Day,  J. — I  entirr-ly  concur. 
Judgment  /or  the  df/rndanU. 

Solicitors  for  the  plaintiff,  PaUittm,  Wigg,  Jk  Co., 
iatJohn  Proud,  Bishop  Auckland. 

Stdicttors  for  tho  defmdanta,  Viutxnt  Jb  Vincent,  for 
/«Aa  BoM,  Dorbam. 


IN  BANKBUFICT. 

Vaughin^wSiluu,  J.  j  ^* 
In  re  Hintunr.  (a.) 

Bmkrujiift/ — Slm-iff"*  ri>tU~Kj'<it(iifii  — AmwmiV/m  rr- 
tained  teithont  ttlliug,  at  rti^uent  of  erecutiun  cralilor 
and  the  drhtor — Receiving  order — l'(t»«eMion  mniey — 
CetU  »/  the  txteutum—BoHkriij  tni  .let,  Ib80(j3  >t- 
54  Fi'cf.  c.  71),  «.  11,  tub-teetion  (1). 

AJUr  teixure  under  a  writ  </  fi.  fa.  the  tJuriff  re- 
nm'seef  in  potseuion  of  the  debtor'*  good*  without  telling, 
of  Ou  requeet  of  the  exeeuHm  ertdiler  and  of  the  debtor. 

A  rtcriving  order  im«  »ub««qutntljf  made  a</(iiu»i  the 
fUblftr,  ami  the  ihertff  handed  over  the  go<id»  to  the  t<J{iri<i1 
Ttreiver,  and  broxiijht  in  his  hill  of  costi  under  sirtioit  11 
'/  the  liankruftct)  Act,  1890,  in  vhirh  he  cluimtd 
jfi-testion  money  /trr  the  time  he  remaimd  in  jxMfssiou. 
Thi*  claim  wtt$  tUloued  on  tamtioH  by  the  county  court 
rrgtitrar,  but  en  a  refiem  of  (A«  AuAmee  of  fA«  Board  of 

(a.)  Reported  hy  C.  P.  IfORBSLt.,  Esq.,  Barrister- 


Trade  the  //i'jh  Court  taxing  vuttter  ul!"ir<  d  right  days' 
pottefision  money  only. 

Held,  that  the  fouutiom  money  Maimed  by  the  theriff 
vtu  part  of  the  eotl$  i^tkt  execution  vrilhin  the  mmniity 
f>/  tfdion  11  of  the  Bonkruptey  Aelt  1890,  and  a*  uuh 
ought  to  be  allowed. 

Application  Vy  tii«  shetilf  of  CRamorganihira  for 

reri<_-\v  of  taxation  of  costs. 

On  th(^  '-'lid  of  iJeceniber,  1S92,  a  writ  of  /i.  fa.  was 
delivertKl  to  llieHherifT,  under  which  ho  levied  execu- 
tion on  tho  goods  of  the  debtor.  Other  write  were 
subneqiiently  handed  to  fh*  tberiff,  under  which  be 
alio  aeised. 

The  debtor  wai.a  oabdriver,  and  It  was  otm^ered 

best  that  ho  should  continue  his  business. 

The  sheriff,  thort-foro,  at  tho  request  of  tho  judg- 
ment creditor  and  of  the  debtor,  remained  in  possession 
until  the  13th  of  January,  1H;>3,  when  a  receiving 
oriler  was  made  against  the  debtor. 

The  sheriff  then  handed  over  the  goods  to  the 
offldal  receiver,  and  brought  in  bis  bni  of  costs 
against  the  estate  under  .section  11  of  the  Ihmkniptcy 
Act,  1M9(\  in  which  ho  claimed  possession  money  for 
43.  24,  and  19  days  tespeotimy  under  tiie  various 
writs. 

This  claim  waa  allowed  on  taxation  by  the  county 
court  ri>gistrar,  but  was  ohjeoted  to  by  the  Board  of 
Trade,  who  obtained  a  reivfoir  bafbra  fhe  taxing 
master  of  the  High  Court,  mder  mlo  124  of  tha 

Bankruptcy  Rules.  1886. 

The  taxing  master  reversed  tlie  registrar's  allow- 
ance, and  allowed  only  eight  days'  possesaion  money 
in  each  case,  and,  in  oonse^nenoa  of  this  deoiaion,  tho 

sherifT  now  appealed  to  the  court. 

Herbert  Heed,  --The  contention  of  the  sheriff  is 
really  that  he  had  no  option  in  the  nintter.  lie  was 
directed  by  the  creditor  not  to  scU.  and  asked  by  the 
debtor  not  to  sdl.   Tha  sheriff  oonld  not  seD,  and  so 

remained  in  possession.  These  fees,  therefore,  fonnod 
part  of  the  costa  of  tlie  execution.  Tlie  taxing 
ni;ister  siiiil  that  eiglit  d.iys  was  a  reason;ii>le  ami 
ampin  tim»>  to  reniain  in  possession.  This  case  ilifTers 
from  that  of  //*  re  Fine/i,  Er  fnirtethe  Sheriff  of  Ksmt, 
40  W.  R.  175,  6  MorreU's  Bankruptcy  Oases,  284, 
because  there  the  sheriff  remained  m  at  the  request 
of  the  execution  creditor  only,  and  ho  did  not  get 
the  consent  of  th*^  cxci  utinn  debtor.  The  real  ques- 
tion i--  whi'iher  tin  s.'  are  costd  (}f  execotioil  Under 
section  1 1  of  the  Uankniptcy  Act,  1890. 

He  also  referred  to  Ax  jxtrte  Ltthyow,  In  re  Fenfon, 
2G  W.  11.  S.H,  10  Ch.  D.  \m. 

Mnir  MarMenzie,  for  tho  Board  of  Trade. — Tlie 
queetion  is  whether  the  estate  It  to  pay  where  the 
poMession  is  prolonged  at  the  request  of  the  debtor, 
and  it  realty  InvolTea  what  u  the  true  meaning  of  tiie 
costs  of  tht  OEeontion. 

Vauohan  Williams,  J.— I  am  of  opinion  that 
these  costs  were  part  of  the  coats  of  the  execution, 
and  as  such  ought  to  have  been  allowed  to  the  sheriff. 
All  I  decided  in  In  re  Hnrrisoit,  Ex  jnirtr  Th<  SiirriiJ  <  f 
Essex  (see  ante,  p.  612),  was  that  no  costs  could 
bo  allowed  after  tho  receiving  order  had  been 
made  and  notice  of  II  had  been  given  to 
the  sheriff.  In  that  oaia  the  law  provides 
what  is  to  be  done.  But  with  regard  to  costs 
which  are  incurred  by  possession  previous  to  the 
receiving  order,  it  seems  to  mo  that  tho  sherifl"  is 
entitled  to  those  costs.  The  present  case  is  not  like 
that  of  In  re  Finch,  because  there  the  sheriff  was 
doing  what  he  had  no  right  to  do.  He  had  no  right 
to  remain  in  possession.  But  here  tho  sheriff  re- 
mained in  possession  at  the  requrat  of  the  execution 
ondttor  aad  of  the  eneution  aiabtor.  It  was  iwUy 
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not  denied  that  be  wm  ri^ht  in  «>  Aoing,  hat  it  it 

said  that  when  told  in  rrmain  in  i>osRpss:on  ho  oupht 
to  have  «aid  that  ho  would  not  do  ho  unlos-i  provision 
was  made  for  payment  of  his  costs  in  tho  i-vcnt  of 
bankrnptcy.  I  think  the  sheriff  would  be  wrong  if 
bo  did  that  I  nally  ngrae  tiiat  the  •beriff  hM  no 
choice  in  the  matter  on  reoflMng  Muh  instmotioiM. 
It  seems  to  nio,  therefore,  that  diis  ft«m  of  pOMM- 
sion  lunncy  is  piirt  of  the  costn  of  th<>  ex<'€Ution 
within  the  I lU'Hui tig  of  s^  rfinii  11  of  tho  Bankruptcy 
Act,  181)0,  iind  the  amount  deducted  bj  the  tuing 
maAter  must  Iw  allowed,  with 


Aftl>ii«itii>u  aUinred, 

Solicitors  for  the  sheriff,  llrlihr,  Soberitf  Am,  Jk 

W'ultoii,  for  Miir<jiiri  <{■  Ihiviil,  Neath. 

Solicitor  for  the  Board  of  Trade,  The  Hitiinitn'  tu  the 
Board  0/  Trade, 


Jan.  16. 


Prob.  Dir.  4k  Adm.  Dit.  1 
Adminlly.  f 

"Thk  Euexmork."  (a.) 

Shipping — Stih-age — Amount  of  atcard. 

In  n  aw  of  ault<(tye,  whrre  thr  »ervice«  mainly  am- 
ritUd  in  towing  a  lam  ttmuMTt  dimMed  in  her 
maehinertf,  in  the  AUantk  Ocean  in  the  winlar  far  eix 

ami  a  half  dai/n  info  »iifiiii  at  fluli/itr,  the  values  of 
thf  luilvtd  vtiid,  hir  ctiri/n  luiil  j'rriijht,  lieing  £90,000, 
null  thr  iiwiiifi  iif  till  aalriiiij  Vessel  having  incurrnl 
exitentea  in  couseiptencr  of  devintioit  and  delau,  tlu  cuurt 
made  a  aaleage  auHtrd  o/  £o,3<>0;  awarding  to  the 
awnen  iff  the  Halving  vteael  £4,22&«  to  her  matter  £87d, 
and  to  her  crew  £750. 

This  WHS  an  action  of  salvage  brought  by  the 
owners,  master,  and  crow  of  the  steamship  Inchmarlo 
against  The  JMramnre,  her  cargo  and  freight,  to 
XMOver  for  aalri^  serrioes  rendered  to  The  JSdenmore 
and  her  cargo  in  the  drcunutancce  stated  in  the  jndg- 
mont. 

The  soit  was  now  heard  before  Barnes,  J.,  assisted 
1^  two  of  fho  Bldar  Bvatinm  of  the  TUnity  Hoom. 

Aspinalt,  Q,C,t  and  Bailer  Aifinattt  lor  liha  plain* 

tiffi}. 

Sir  Walter  Phillimore  and  Aifewn,  for  flie  dafmd- 

of  Tlir  Kdenmorr. 


I  J. — Tho  galvage  serrioes  in  this  case  were 
the  steamulp  Imdmarlo,  which  is  a 
ler  of  2,!K!7  tons  gross  and  1,924  tons  net. 
fitted  witiitriplo-cxpiinsion  enginesworiring  up  to  1,800 
horse  power,  and  wbieli  was  at  tho  tiiuc  on  a  voyage 
from  Navunnah  for  Ijverpool  with  a  full  cargo  of 
cotton,  and  having  on  board  thirty -one  hands  all  told, 
to  the  steamship  Ednnmin  ,  which  is  a  vessel  bolong- 
ing  to  the  port  of  Liverpool,  of  2,4o9  tons  gross  and 
1,564  net  T«0ata'.  She  had  a  full  oaigo  of  ootton  and 
ou-oahe,  and  waa  on  a  ytxjage  from  GalTMton  to 
liwetpool.  The  values  on  Dotn  sides  arc  oxtrcmely 
large.  According  to  the  plaintiffs  the  valuta  of  The 
Jnchiiuirlo.  her  freight  and  cargo,  amount  to  a  little 
over  £lo>3,(K>0 ;  but  according  to  the  defendants  their 
value  is  £134,000.  The  values  of  The  Edenntor€f  her 
freight  and  caigo,  have  been  find  for  tbe  pupoee  of 
ibis  action  aa  loUowe :  &e  valne  of  The  EtUnmore, 
£20,000,  the  value  of  her  cargo,  £'M.C:Jf;,  and  the 
value  of  the  freight,  £5,364,  making  a  total  of 
£80,000. 

(i.)  Baportad  br  0.  P.  JsnaiT,  Eaq., 


It  appears         The  Bdetmore  bad  braksn  down 

in  tho  course  of  her  voyapo  on  tho  'JOth  of  October 
liiftt,  having  then  broken  her  tail  shaft,  which  aft«r 
the  breakage  was  found  after  examination  to  hf  in 
a  state  described  by  one  of  the  engineers  on  board  in 
the  following  terms :  "  After  we  got  all  dsand  away 
we  foond  the  break  in  the  shaft  so  near  to  the  stm' 
bnsh  that  we  oonld  do  nothing  towards  repairing  it, 
so  we  closed  up  the  aft<  r  p  -iik  and  put  the  caigo  back 
into  its  place."  Tho  result  of  that  stat**  of  affairs 
was  that  The  Kdrmium  was  entirely  helpless,  and  the 
remained  in  that  helpless  position  until  the  4th  of 
November  hat,  when  The  Tnehmarlo  came  to  her 
assiataaoe,  so  that  she  was  seven  days  without  being 
able  to  do  anything,  drifting  without  control.  She 
met  no  vesssels  with  the  exception  of  one  rea»A  on 
the  2nd  of  November,  when  a  steamer  going  to  tb# 
we.Ktward  passed  her,  but  took  no  notice  of  her 
signals  for  assistance.  In  this  state  of  afEun 
IM  was  found  hf  The  Imehnuirlo,  having  drifted 
some  forty  or  flf^  miles  to  thenorth>east  of  wbm 
she  broke  down,  and  being  at  that  time  aboat  SM 
miles,  speiikini.'  roughly,  to  tho  eastward  and  ioatk- 
ward  of  Halifax.  The  Inchmarlo  came  up  with 
her  early  on  the  morning  of  the  4th  of  NoTember. 
and  was  unable,  owing  to  the  state  of  the  westhcr, 
to  make  fast  until  towards  seren  o'clock  in  the 
evening  of  that  day,  during  which  time,  I  think 
the  Teeseb  bad  drifted  at  the  rate  of  about  fliras 
knots  an  hour  to  the  southward  and  eastward.  7i< 
Inchmarlo,  having  got  hold  of  Thr  Kdenmort  at  lait, 
took  her  in  tow  and  successfully  towed  her  to  Halifax, 
making  that  port  on  the  10th  of  November  iatke 
morning.  There  she  left  The  Edeimartt 
coaling  proceeded  on  her  voyage  tho  following  stal- 
ing, arriving  in  Liverpool  on  the  23rd  of  Nomsibar, 
where,  according  to  her  nutster,  flho  OQJ^  to  hsn 
amvod  ten  or  eight  days  sitoner. 

The  principal  matter  to  consider  in  this  case  u  thr 
risk  to  whioh  The  JCdenmore,  her  oaigo  and  frsii^ 
were  exposed.  TheTiewItBhe,andwbuliaeo(ndis^ 
that  of  the  Trinity  Masters,  is  that  her  position  wa»s 
very  serious  one.  She  had  been  drifting  about  for 
seven  days  without  being  able  to  obtain  assistance,  an! 
from  her  helpless  condition  her  ouly  hope  of  «af«tj 
iKf  in  the  assistance  of  a  steamer  powerful  enough  to 
tow  b«r  eaf  ely  into  port.  Without  that  assistanoe  tbii 
laige  steamer  woiud  in  all  probability  neter  kan 
been  heard  of  again. 

It  is  suggested  on  behalf  of  the  defendants  that  if 
The  Kdeninore  had  only  bo<^n  given  time  she  wi  Jd 
have  drifted  across  and  been  found  in  the  Engii»'!i 
Channel.   Well,  she  would  baTataJten,  at  ttie  rate 


throe  knots  an  hour,  boom  two  months  to  hare  so 
diifbsd,  and  what  woidd  lunre  happened  io  As  mm- 
time  if  her  provisions  bad  held  out?  She  would 
have  liad  to  encounter  the  violent  wt^ather  of  the 
months  of  XovenilMT  and  Decen)1w>r  last.  Su  'j  » 
suggestion  roally  contains  its  own  aiisw(T,  becsu&e  it 
rewy  means  that  this  vessel  mast  have  obtained,  is 
order  suooessfaUyto  relieve  her  from  a  disastrous  fate,* 
towage  powsr  able  to  perform  aresone  soeh  sswss  ne- 
cessary. Another  element  to  be  considei-t^l  insiWBldilC 
salvage  inthis  case  is  the  risk  to  the  8ah^Ilg  vessel. 
regiinl  to  that  it  is  suggested  that  the  agreement  for 
the  services  of  The  Inchmarlo,  which  according  to  the 
evidence  was  made  in  this  case  between  the  ma«t«n 
of  the  two  vessels,  wodd  minimise  the  risk  of  loss  to 
the  salTors  in  oBse  fbflir  serrioeB  bad  been  ansncce*- 
fill  This  agreement  is  as  follows: — "It  isthiad*jr 
mutually  agreed  between  W.  T.  Ashby,  inastCT 
HtearnHhip  lu<:hinarlo,  and  invse  If,  C.  A.  Watson,  the 
master  of  The  Edenmare,  that  the  stcHmship  Edennnff 
shall  be  towedinto  pogt,  if  poasible,  by  The  Inchmarlo ; 
and  trtiatetver  nrrkes  an  mdsnd  and  loss  of  tisM 
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Hion  CoTTiiT. 


iball  be  settled  between  my  owners  and  thu  owners 
of  The  /itcAiNorfob"  I  have  considered  that  document 
vitb  some  oara,  and  I  inoUne  to  the  opiaioii  that  it  ia 
posriUa  that  the  proper  ooutroolioo  of  it  would  en- 
title the  salvors  to  some  remuneration,  even  if  thuir 
services  were  not  successful.  In  dealing  with  the 
»tiiount  of  the  award  in  tins  t:ase  I  buve  bonu' 
that  in  mind,  though  I  must  suy  in  a  case  of  thiri 
ekaiBCter  is  it  wry  ditlicult  to  siiy  what  precise 
aaoant  of  effect  a  connderatioii  of  this  kiaa  is  to 
biif«  on  tibe  ndnelion  of  Vba  amoimt  of  the  award 
where  the  serrices  have  turned  out  to  be  successful. 
But  it  does  not  iiiirnmiH*^  the  danger  to  the  salvors, 
because  they  run  thi  ir  risk  wht  tht  r  thoy  get  pail  for 
their  services,  or  whether  thoy  get  remunerated  by  a 
•lU  a^e  awunl,  and  dthiOUgh  no  veiy  I^mUI  rilk  to 

Uie  s^vott  haa  been  praved  in  this  can,  azoept  that 
of  a  possible  ooOinon  in  making  fbat,  it  moat 

not  bo  forf^uttcn  that  thi'sc  largo  vessels  always 
run  some  risk  iu  making  ftu>t,  and  in  the  perfuriii- 
iwce  of  services  of  thin  cluniK  ti  r  risk  does  occur, 
soiiietiwes  of  lollinion  uiul  sometimes  of  Straining, 
in  the  perfornuiiice  (jI  thv  towage.  Then  there 
is  soother  element,  namely,  the  weather  whioh  was 
eneoun tared.  There  is  no  doubt,  I  think,  that  the 
weather  was  fur  pirt  of  the  time  extremely  severe. 
It  is  clear  that  iluring  tiie  first  jiart  of  the  time  they 
were  in  compauy  the  two  vessels  could  nut  !«■  coii- 
ocvted  owing  to  the  state  of  the  weather.  Then  fi-om 
the  first  part  of  the  towage,  from  7  to  8  o'clock  in  the 
trcuDK  of  the  4th  of  November,  till  the  afternoon  of 
the  3Cn  of  Norember,  they  were  only  able  to  make  a 
progTfxjs  of  letweeii  two  and  tliree  knots  an  hour. 
Fnjiii  (he  .'>th  to  the  tlth.  and  from  the  (ith  to  the  7th, 
Hxtinling  to  the  case  of  T/te  Kdemnurt  ,  no  prcigri  ss 
WI48  made  at  all.  There  is  no  entry  in  her  log  iu  the 
rijlumn  beaded  knots,  though  there  is  a  record  on  the 
7th  of  November  of  forty>nve  miles  by  observation. 
Bat  the  master  of  The  Inehmarto  says  their  progress 
was  on  one  of  these  days  oidy  thirty  miles,  uiul  fhiit 
ou  the  other  days  the  vessels  were  losing  ground. 
For  the  latter  jiart  of  the  time  the  weather  was 
not  apparently  so  severe,  though  there  was  some 
iiiBaui^  in  getting  faito  Halifa«.  It  is  said  that  the 
dsMsr  caanot  have  besa  ao  great,  heeanae  the  tow 


fill  t  tliat  she  would  have  made  £,Mi  in  the  course  of 
the  next  three  months  or  so,  which  she  lost. 

These  are  not  items  which  are  strictly  reoovenble 
in  tiie  form  of  aotnally  giving  them  to  the  aalvota. 

They  form  elements  for  consideration,  and  the  grent 
difficulty  in  a  case  of  this  kind  is  to  give  a  proper 
awiiid  on  a  due  consiiler.ifi m  nf  all  the  elements 
which  go  to  make  it  up.  The  great  point,  to  my  mind, 
is  that  the  aafelj  of  this  large  steamer  and  her 
valuable  oaigo,  amounting  in  all  to  a  sum  of  £90.000, 
has  been  brooght  about  by  the  aervioM  of  tiie  salvor*, 
and,  after  giviti;;  due  weight  to  the  arguments  which 
are  pro(>erly  entitled  to  be  borne  in  mind  in  this  case, 
I  think  the  sum  of  £6,340  ia  the  proper  award  to 
make. 

Itearing  in  mind  that  the  expenditure  of  the  owners, 
to  whioh  I  have  referred,  is  to  be  taken  into  aooount. 
beeause  the  amount  they  will  reoeive  imctor  the 

app<^irttnii!iu'nt  will  not  be  all  money  into  their 
pocket,  Its  something  will  come  oflT  it  for  the  expen- 
diture which  they  have  hud  tu  muke,  I  upiiortion  the 
sum  in  the  following  way ;  to  the  owners,  £-1,220 ; 
to  the  captain,  £37fi;  and  to  tii*  orew,  £7M. 

Solicitors  for  the  plalnftilb,  BiUt  2>idsinaoii»  Dickin^ 

SON,  d:  Hill. 

Bolidton  lor  the  defendaata,  BaUtom,  Wttrr,  * 


_  I  great,  heeauae  the  towage 

wunot  performed  wi  h  any  parting  of  the  hawsers. 

I  am  not  quite  satisfli'Ki,  nor  are  the  Trinity  Miyiters, 
that  that  is  ijuite  the  right  view  to  take.  They  think, 
and  I  agree,  that  it  shows  very  considerable  skill  in 
handling  the  salving  veasel,  that  in  face  of  wtather 
aacfa  as  there  was,  the  salvors  should  have  boen  able 
to  psiloiiB  th«  aervioee  thaf  did  without  parting  the 
hawsers  and  without  accident. 

The  salvors  suggest  that  tie  y  have  he.  ii  put  to 
ct  rtain  expenses  in  consequence  of  the  towiige,  port 
•'xytenscs,  some  repairs,  doc-isiug  and  luiWMet  s,  also  that 
a  premium  of  £342,  paid  to  the  underwriters  of  Thr 
liKhmarbi  for  the  rcinstalment  of  insurance  policies 
on  ships  which  contained  •  wamtf  prohibiting  the 
vessel  going  to  certain  North  American  ports,  inclu- 
liL},'.  lis  1  understand,  ITalifax,  nmst  be  taken  iuUi 
account  in  considering  the  expenditure  incurred  by 
the  owners,  as  they  had  to  pay  this  sum  to  the  under- 
wiitera  of  their  ship  to  waive  the  breach  of  the 
vanraaty.  Ifhai  tbeir  position  with  regard  to  their 
cargo  ownen  would  have  been  haa  not  been  put 
before  me. 

One  element  of  consideration  brought  to  our 
attention  was  that  the  vessel  was  chartered  or  agreed 
to  be  engaged  on  ti  iins  which  would  have  enableil 
b«r  to  make  a  profitable  voyage  to  cotton  ports  and 
back  again,  whereas  she  had  to  belaid  up,  her  charter 
being  cancelled,  and  that  she  made  not  only  no  profit, 
hut  aim  made  a  loss  of  some  £00  a  month.  That 
figure  doea  not  eon*  to  very  modit  It  is  Mid  to  ben 


Qoocu  V.  Ooocit.  (o.) 

Pirnrer — Srjiaratim  deed — ^ler  adulterjf  wife — 
Miitiiiit  rovrvnnt  »ef  fo  ttmmence  or  pn^etitt  prO' 

I-    .S((/.,.f./fe      a,li<lt'r>i  hy  htai€uid—Plrwr 
<i'h<lttry  of  wife  a  Uir  to  riiirf, 

A  s'/MinrffoN  (fenieowfa/neii  a  eftrase,  *'  JSo  pnemlitig$ 

•i.'/i//'  If  rommrucnl  or  jirnsmited  hi/ or  on  Mmtf  of  eithrr 
I  jHirtij  (tijiiinut  tilt  oi/irr  in  rfsjitci  vf  untj  rait»i  of  rom~ 

jilttint  w/ilelt  now  tjiiit*  or  irhuh  han  tiristii  ln/urr  tlie 
'  dnte  of  the$t  jiresenlji.''  I'rior  Ui  tin  tjecntuiu  of  (he 
I  died  it  iou»  known  that  the  wife  had  committed  adultery, 
I  Siiltinjiiriiili/  the  huabaud  committed  adaltergt  and  lAe 

ii'ifr-  fil"l  litr  jtetitiou  for  a  judicial  tepatation. 

JIrl<{,  t/nit  the  rvifr's  prii'V  ndnllrr'/  u^hh  u  h<ir  to  the 

rmirt  ijraidiiKj  hrr  thr.  ri-lirf  prayd  for,  mid  (li'il  the 

hiitband  ifiin  not  prrt  inded  by  the  coirnaiit  J  mm  jilt^td- 

iny  it,  as  he  was  tn't  thtrtbi/     cinttineiiKii"/  or  jiro»f- 

cittinij  "  jn-oceedinge. 
Itose  I'.  liose,  ao  IF.  JL  'i^,  31  W,  &.  073,  7  l\  D, 

'lib,  8     A  98.  eoMidered, 

Trial  before  Jeune,  P.,  and  a  special  jury  of  the 
wife's  (Lady  Gooch's)  petition  praying  for  a  judicial 
separation  from  her  husband,  Sir  Alfred  Sherlock 
Ooocb,  on  the  ground  of  his  adultery  during  the 
years  1H89  and  1890. 

The  respondent,  in  addition  to  denying  the  acts  of 
adultery  with  which  he  was  charged,  charged  the 
petitioner  with  aota  of  adnlteiy  with  one  Eden  befom 
1886. 

The  petitioner  denied  this,  pleaded  oondcsiation, 

and  that  the  respondent  was  not  entitled  to  set  up 
such  acts  of  adultery,  if  any,  by  virtue  of  the  cove- 
nant I'outjiined  in  clause  l(t  of  a  de^  of  sejmra- 
ticn  executed  by  him  and  the  petitioner,  dated  the 
5>th  of  July,  1S86. 

The  clause  10  in  qoestian  w«a  aa  follows :— "  No 
proceedings  shall  be  commenced  or  {troseoated  by  or 


[it.)  K(«purtedbyJ.  GBaAROliAlNO,  Esq., 
St-LMT. 
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on  behalf  of  cither  party  against  the  othir  in  respect 
of  any  cause  of  complaint  which  now  exists,  or 
whioh  ho*  Muen  before  the  cUte  of  these  preeente." 
Thara  wie  am  «Uld  of  the  mmtege,  asod  ctefw 

years. 

The  jury  found  that  both  the  petitioiMr  ana 

rc8i>ondent  had  cnmjKittfd  the  acts  of  adultery 
cliargod  against  them  in  the  jK  tition  and  answer. 

L«r/:ii>'xjil,  Q.C,  and  Dmnt,  for  the  petitioner. 

.Sir  E.  Clarke,  Q.V.,  and  UtwAlyn  Davirs,  for 


Thi'  (  um  s  cited  are  all  mcnttonod  aod  tiia  SIlgQ- 
mcnts  referred  to,  in  the  judgment. 

Cur.  ath.  vuU. 

Feb.  15.— Jsum,  P.— Oil  fha  finding  of  facts  by 
the  jury,  the  i«nKNidan.t  was  guilty  of  adultery  after 
the  separation  need  of  July  9,  1886,  and  the  peti- 

tiiii'.iT  WHS  S'liify  of  adultory  Wfnro  it.  It  cannot  be 
di.spiite<i  tliiit,  but  for  souk;  fffei.t  of  tiuit  deed,  the 
adultery  of  the  petitioner  luust  prevent  luT  from 
obtaining  the  decree  of  judicial  separation  which  she 
seeks.  Tlie  case  of  Otuwj  v.  Otway,  13  P.  D.  HI, 
37  W.  B.  Dig.  84,  is  sufficient  authonly  for  the  pro* 
MNitioa  fhat  the  adultery  of  a  petitioner  in  a  snit  for 
jodioJal  sepumtioii  is,  utdi'ss  its  t>fFect  be  in  soinn  way 
neutralized,  a  bar  to  Dbtnining  the  relit-f  asked  for. 
What  is  there  iu  thn  present  case  to  neutralize  the 
proved  adultery  of  the  jietitioncr  ?  'Whether  or  no 
conduiiatiaii  «ould  have  such  an  efF<»ct,  condonation 
in  the  proper,  and  what,  I  think,  sbonld  be  the  sole 
use  of  the  irord— nvnely,  forgivenees  evidenoed  by 
conduct,  and,  according  to  Enf^Hsh  law,  conditional 
on  future  good  behaviour — there  is  none.  It  was 
pleaded,  but  no  attempt  was  made  to  pnive  it.  The 
»«<]>aration  deed  was  executed  after  accusations  of  the 
wife  bv  the  husband  which  ho  empbaticallv  refui^ed 
to  witbdmw,  and  subsei|ttantly  to  the  oaeA  the 
parties  never  lived  together. 

But  it  is  argued  that  by  reason  of  the  10th  clause 
of  the  deed  I  have  a  discretion  to  gmiit,  and  should 
exercise  it  by  g^ntinj^,  the  judicial  sej):inition 
prayed  for.  Unlees  those  words,  on  their  true  con- 
stniotion,  amount  to  a  eoTsnsoit  not  to  plead  the 
adulteiy  of  the  petitioner  as  the  respondent  has 
pleaded  it,  they  constitute  no  imaginable  reply  to  the 
respondent's  plea.  I  am  clearly  uf  oj>inii  m  that  they  do 
not.  If  it  had  boon  intended  that  such  an  obligation 
should  bo  iiiipoRcd  nothing  would  have  been  easier 
than  to  have  used  unambiguous  language,  as  in  the  case 
of  Rote  V.  Rose,  where  the  opening  wotdi  of  the  danse 
are  identical  with  those  in  the  present  case ;  but  the 
clause  goes  on :  •*  and  every  oflTonce  (if  any)  which 
has  been  committed  or  juTinitted  by  cither  party 
against  the  other  shall  be  considered  as  hereby  for- 
given and  condoned,  and  in  oaae  hereafter  either  shall 
oommenoe  or  prosecute  any  proceedings  against  the 
otlier  in  respect  of  any  oanae  of  complaint  which 
may  hereafter  arise,  no  offenoe  or  misconduct  which 
has  been  committed  or  permitted  before  the  execution 
of  these  presents,  and  no  act,  deed,  neglect,  or  defjiult 
of  either  party  in  relation  to  any  such  offence  or  mis- 
conduot  snail  be  pleaded  or  alleged  bjr  either  party, 
or  be  admissible  in  evidence."  It  is  difficult  to 
imagine  why  sinular  worde  do  not  appear  in  clause 
10,  unless  it  was  expressly  intended  to  exclude  their 
obvious  effect.  Nor  do  the  words  of  the  present 
clause  appear  to  me  apt  tO  fOtUd  tiieilM  Ol  pMtmis* 
conduct  as  a  defence. 

raa  plaoed  by  Mr.  Deane  on  the  phrase 
or  proaecute,"  and  it  waa  wa^^j^^bal 
Hunt  tiw  woida  "or  nraaaonla**  wan  added  to  eavar 
the  aaae  of  a  diaiga  Ming  aat  up  by  tba  nipondant. 


But  it  was  pointed  out  by  Mr.  Lockwood,  and  it  ii, 
of  course,  the  ea.KM.  that  as  regards  charges  of  mis- 
conduct before  the  date  of  the  dwi,  the  respondent's 
action  is  that  of  commencing  as  rauch  as  of  prose- 
cuting them.     It  would  be  possible,  I  think,  to 
suggest  more  than  one  rsasnn  why  the  woid  **pioss> 
cute"  wiis  subjoined  to  the   word  "oomiiuaioa" 
But  1  do  not  think  that  the  sipnificance  of  the  daw* 
turns  on  these  words.    It  appears  to  me  thut  t!.' 
respondeat,  in  putting  forwani  his  wife's  adultt^rv 
■tdeily  as  a  defence,  and  not  moving  it  the  foundah jn 
of  any  pajer  of  his  own,  does  not  in  any  proper 
sense  of  tne  word  eitlier  oommfmoe  or  prosecstr 
proceedings  against  her.    It  was  urged  before  as 
that  so  to  read  the  deed  gives  the  husband  license  to 
coinuiit  adalti  ry  A^nthout  fear  of  interference  by  his 
wife.    This  seoms  to  me  a  fallacy.    No  doubt  a  hu»- 
band  whoso  wife  commits  adultery  obtains— certainly 
if  he  does  not  condone  it,  and,  pertiape,  if  he  docs- 
immunity  from  a  petition  for  divorae  or 
separation,   whatever   bo   his   subsequent  coodoeL 
But  such  immunity  results  from  the  provision  of  the 
law,  and  a  deed  does  not  confer  it  by  abstaining  fnm 
taking  it  away.    In  short  the  misconduct  of  s  vrif<> 
gives  the  husband  two  rights — one  to  sue  for  relief, 
the  other  to  reriat  a  (daim  for  relief  by  the  wiie.  It 
may  wdl  be  that  a  bnsband  is  willing  and  t^im  to 
part  with  tlie  former  right,  but  not  with  th<»  latter, 
and  this,  I  think,  is  what  the  respondent  in  this  eiv 
has  done. 

In  this  view  it  is  not  necessary  to  decide  vbit 
would  be  the  effect  of  andh  a  covenant  s«  that  oon- 
tained  in  the  wi(»ds  I  hava  qnoted  from  Bm  v.  Bmi. 
No  doobt  in  oases  of  jadicial  separation  eoodooriiaa 

gives  to  the  court  a  discretion  to  grant  the  rdiff 
sought  for  notwithstanding   the   adultery  of  the 
]ietitioner.    The  case  of  Aiii'rhitii  v.  Atiirhini,  2  Curt. 
210,  recognized  as  it  is  in  Monjan  v.  Afarifii,  an<l  PunT, 
17  W.  R,  (iSS.  L.  R.  1  P.  &  D.  G44  ;  (/iMMic  v.  Gu^  *o»J 
ifomson,  9  W.  B.  U2,  2  Sw.  ft  Tr.  2«3;  JfeCWr. 
ifeCord,  28  W.  S.  684.  L.  It.  S  P.  ft  D.  2S7:  sod 
Conrndi  v.  Te.  n;  /r,  Ifi  W.  R.  102.3,  L.  l\.  \  P.  kVi. 
614,  may  I  think  now  be  taken  as  establishincr  * 
proposition.      An  aualagous  discretion  in  c<v5es  of 
dissolution  was  conferred  on  the  court  by  sectioD  31 
of  the  Matrimcoial  Causes  Act.  1857,  although  the 
oases  point  to  the  nae  of  it  only  nnder  exoeptioeil 
circumstances :  see  Setter  t.  Sdter,  8  W.  H.  5. 1  8«. 
&  Tr.  482:  Morg^in  v.  Morgan  ainl  PorUr ;  <i<i-!' 
(hndt:  and  llmMon  ;  CoUinn  v.  Collins,  32  W.  R.  o01.9 
App.  Cas.  20.5  ;  Start/  v.  Story  and  (Xdmuor,  36  ^V.  B. 
190.  12  P.  D.  196 ;  and  Stoker  v.  Stoker,  37  W.  E.  576, 
14  P.  D.  00 ;  and  it  appears  to  me  that  the  wg™"^ 
addressed  to  me  by  Mr.  Deane  that  the  disiMiiDa 
may  be  somewhat  wider  in  cases  of  judieial  sspsis- 
tioii  than  nf  di.-tsolutions  is  well  founded  in  rew<Tn, 
and  finds  some  support  in  some  expressions  n,«^i  in 
the  judgment  in  McCurd  v.  McVord.    It  may  alivj  be, 
though  as  to  this  I  entertain  considenible  doobt,  that 
an  agreement  that  past  misoondnot  fa  to  taadesaicdto 
be  condoned,  or  a  covenant  not  to  set  up  paitva' 
conduct  as  a  defence,  confers  on  the  court  the  suae 
discretion  as  is  conferred  by  condonation.    It  i"  to  nrf 
by  no  means  clear  that  the  parties  can  at  th^^ir 
pleasure  confer  by  agreement  on  tlie  court  the  sam'.' 
disoretilOa  whidl  the  oourt  founds  on  their  actual 
oondnot.  I  am  not  ran  that  tiiey  can  give  the  comt 
a  jurisdiction  not  to  refuse  the  prayer  of  a  petition  by 
agreeing  that  they  should  be  det^med  to  have  con- 
doned, when  in  fact  they  have  not,  any  more  th:« 
they  could  give  a  jurisdiction  to  grant  the  prayer  of » 
petition  1^  agreeing  that  cruelty  should  be  deemed  to 
fiava  baa  wommittwi  when  in  laot  it  bad  not. 

But  tt  ii  daav,  I  tidnk,  fhat  llw  parties  csimot 
bj  stipolation  pcodnoa  . 
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Aqr  CIA  ^  oondonation,  or  can  imjMMe  on  the 
emni  tbfl  acOMRty  of  granting  a  jumetel  separa- 

tion  notwithstanding  the  adulttry  of  the  potitiuner. 
It  is  clear  from  the  authorities,  endnif^  witli  (be 
cases  of  RowUy  v.  Rowley,  L.  R.  1  II.  of  L,  Sc. 
63,  \h  W.  B.  H.  D^.  6 ;  Baant  t.  Wuod,  12 
a.  D.  603.  27  W.  R.  99 ;  and  »o$e  v.  Bote, 
that  no  rule  of  public  poEcy,  nor  anv  other  rule, 
prevents  parties  from  agreeing  that  they  will  not 
Lurid  iin  application  to  tho  court  on  jiiiKt  misconduct. 
The  view  of  tho  law  in  the  present  day,  no  doubt,  is 
ipHMiilie  and  agree  to  compro- 


that  as  parties  can 

nitt  a  niti  so  thoj  eia  agree  not  tolirisg  it  'can 
fcpw  not  to  pat  forward  spedfied  matter*  as  feondn- 

?i  11  for  it.  But  it  is  altogether  another  thing  to  say, 
and  I  do  not  think  that  any  of  the  last-mentioned 
cases  show,  that  the  parties  can  by  any  arrangement 
between  theouelTea  dictate  to  the  ooort  on  what  prin- 
dpIeRlief  aoaght  is  to  be  granted.  If  it  is  a  rule 
that  an  adulterous  Rpouse  cannot  obtain  a  judicial 
SHtaration  or  dissolution  except  under  certain  special 
I  irfiiiiiatanccs  rc'Cogniz<'d  by  judicial  authority,  tlie 
parties  cannot  sorely  by  any  agreement  relax  or 
nodif;f  that  rule.  They  may  contract  themselves  out 
tt  ikac  right,  but  they  cannot  contract  the  court  out 
of  its  dvty.  That  would  be  to  make  a  law  for  thcm- 

I  have  touched  on  these  }>oiuts  because,  having 
hadatttibe  fttcts  of  the  caxe  before  me,  it  appears  to 
mridit  to  say  that  if  the  tenas  of  the  deed  give  me 
a  juueid  discretion  whether  the  adnlterr  of  the 

petitioner  should  bar  her  daim  to  a  judicial  separa- 
tion, I  cannot  think  that   there   arc  any  such 
'  ^<  eptional  circnmstances  as  would  justify  me  in 
moting  the  prayer  of  the  petitioner.  The  respondent 
aaa  been  guilty  of  adidte^  sinoe  the  deed  of  separa- 
tion, and  some  years  before  it  heWBS  guilty  of  conduct 
of  which  I  wus  obliged  to  express  my  opinion  to  the 
jory  in  terms  I  do  not  wish  to  repeat.    But  I  do  not 
tbijik   that  misconduct  of  the  respondent  before 
the  deed,  nor  of  course  since  it,  conduced  to  t)ie 
petitioner's  misconduct.   On  the  other  hand,  while 
notfwgetting  the  terrorism  exercised  at  some  ])eriod 
I'vcr  the  petitioner  by  her  paramour,  and  also  giving 
wuight  to  the  absence  of  any  charge  of  misconduct 
after  the  separation,  I  cannot  help  saying  that  the 
miaoonduct  was  stngnlacly  persistent,  and  in  respect 
f't  its  open  diaraeter  slog^arly  degrading  to  the 
liiisband,  and  I  think  further  that  her  attachment  for 
the  man  to  whom  I  have  referred  deepened,  if  it  did 
not  originate,  the  estrangement  between  herself  and 
her  hosband,  and,  causing  as  it  did  that  eventual 
Mpamtion,  placed  him  in  a  posititHi  tHrfeh  conduced 
to,  though  it  does  not  justify,  his  recent  misconduct. 
Such  a  state  of  things  docs  not  fall  within  the 
priaciple  of  ;iny  of  the  cases  in  which,  notwithstanding 
the  adtiltery  of  the  petitioner,  either  dissolutiou  or 
j  uJicial separationhaa  been  granted.   I haTehflflilated 
wbstiier,  as  the  wife  haa  a  aubataiMial  iBOOme,  she 
■boold  not  pay  the  costs,  with  a  wm-ott  with  rcgiml 
t"  the  jioint  on  which  she  was  succi  ssfnl ;  hut  on  the 
whole,  especially  as  there  were  grave  faultJi  on  both 
ridss,  I  timik  fnore  shoold  be  no  order  as  to  costs. 

Pdition  ditmUitd. 

Solicitors  for  the  petitioner,  lltmthy  it  /Itukslri/. 
Solicitors  for  the  respondent,  Lewia  ik  Lexeit, 
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Cimct  Of  Appeal. 

From  Q.  B.  Div.  ) 
(Liudley  and  Lopes,  I1.JJ.)  j 

BuDDBir  V.  'WtaiXaraoor.  (a.) 

Pradice — Discovery — A  J^davito/il'^'inn'nU  — Sufficiency 
— I'roduction  documents  —  rrivilege  —  DocumetUt 
r«Uaing  mUdg  fo  (Ae  mm  of  ih»  foHg  daimiMg  prtvi' 

In  an  action  of  tmiMss,  to  which  the  de/etice  pleaded 
a  right  of  way,  the  plainUff  made  an  qffioaiiit «/ 
documenta  in  the  following  term*  : — "  /  have  in  my  jws- 
eeeaion  or  poufer  certain  doeumenta  numbered  t  (0  26 

inchi'iirc,  which  are  tixl  up  in  a  bundle  marked  A,  and 
initialtil  li>i  im  :  (he  said  documents  relate  eolely  to  the 
title  or  to  ill'  i.<t^r  of  the  plaintiff,  and  not  to  the  owe  of 
the  defendant,  nor  do  the]/  tend  to  9Ufport  it,  whenfore 
the  plaintiff  olfeetB  to  produce  the  Mine,  and  soys  thejf 
art  jirivilnjrd  frum  jirn/liirtiuny 

Ilrld,  that  the  affidavit  8UjJii:irhtli/  ilm'rilMtd  the  ducu- 
mente  so  as  to  enable  the  court,  if  it  thouyht  fit  so  to 
do,  to  enforce  production  ;  and,  consequently,  that  the 
affidavit  was  sufficient, 

Taylor  v.  Batten,  27  IF.  £.  106»  4  Q.  Jt.  D.  85, 

folUnred. 

Held,  alio,  that  the  dcKumeiiis  so  described  were  privi- 
letjrd  from  production  ;  and  that  the  fad  that  the 
affidut  it  slated  that  the  documents  related  to  the  case  as 
wdl  a*  to  the  titU  qf  the  vlaiutifft  and  omitted  to  state 
that  the  doetmentt  eontained  nothing  impeuehing  the  esjs 
or  title  of  the  plaintiff,  did  nttt  render  the  affidnvit  in- 
sufficient for  the  purpose  of  supportiny  the  plaintiff^s 
claim  of  prifileoe  from  production. 

Bewicke  v.  Graham,  29  W.  IL  436,  7  Q,  B*  J),  400, 
followed. 

McT^an  > .  Jones,  66  L.  7.  JIT.  8, 659, 40  W.  B,  Dig, 

182,  not  followed. 

Appeal  by  tho  plaintBEi  from  the  judgnMUt  of  .ft 
Divisional  Court  of  the  QiMen'a  Bench  Dhrldbn 

(Mathew  and  Wright,  JJ.). 
This  was  an  action  in  which  the  plaintiffs  claimed 


damages  for  teespass  a^;ainst  the  defendant  by  reason 
of  ^e  defendant  s  passuig  through  a  certain  archway 

passage,  wliich  the  i)laintif!'fl  iilleged  to  be  their  pro- 
perty. The  defendant  by  his  defence  alleged  that 
tho  archway  passage  was  the  only  access  to  the 
defendant's  premises,  and  pleaded  a  right  of  way 

tt  ftSo  00a " 


over  the  locus  in  quo;  the  defsndeat 
claimed  in  ejeotment. 
The  defendant  apjilied  for  disoovery  of  documents. 

and  the  plaintiffs  made  an  afBdavit  in  the  following 
terms  : — "  We  have  also  in  our  possession  or  power 
eertain  documents  numbered  1  to  26  inclusive,  which 
are  tied  up  in  a  bundle  and  nuuhed  A,  and  initialed 
by  tho  deponent  O.  S.  Bndden ;  the  said  doooments 
last  mentioned  relate  solely  to  the  titlr  or  to  the  case 
of  us,  tho  jdaintifis,  uud  not  to  the  case  of  the 
defendant,  nor  do  they  tend  to  support  it ;  wherefore 
we  object  to  produce  the  same,  ana  sav  they  are  pri- 
Tileged  from  production."  The  defendant  UMieanoa 
applied  that  tho  plaintiffs  might  be  ordered  tO  make  ft 
further  and  btttcr  afiidavit  of  documents. 

The  Divisional  Court  (Mathew  and  Wright,  JJ.), 
considering  itiR<lf  bound  by  the  decision  of  another 
Divisional  Court  in  the  case  of  McLean  v.  Jonet,  66  L.T. 
N.  S.  653, 40  W.  B.  Dig.  182,  held  that  the  affidavit  of 
the  plaintiffs  in  the  form  in  which  it  was  made  was 
not  sutVu-iont,  on  the  ground  that  i»rivilege  could  only 
b<'  claimed  for  docunients  of  title  as  distinguished 


(0.)  Beported  by  M.  J.^Biaxs,  Us^.,  Barrister-at* 
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from  case,  and  ordered  a  farthar  and  InMv  affidavit 

to  be  nifido  by  tho  plaintiffs. 

The  jiltiiiititfs  Hjiiirjik'il. 

At  thf  hearing  of  tli(>  apjuvil  the  attention  of  the 
cofirt  waa  not  called  to  the  fuct  that,  by  reason  of  tho 
defsndaai'i  ooanter-olaim,  tlw  quealioB  of  tho  plain- 
tiffi'  lyawMton  of      loau  m  quo  tn»  ona  of  tiia 

issues  in  tho  m  tioii  ;  tlie  c;iao  wiis  argued,  and  wai 
dealt  with  by  tiir  court  us  if  tlio  iiluintifTa'  pomeasion 
of  the  /cm  ill  >/ini  was  not  in  ilisjniti',  uml  us  if  tlu> 
onl^  question  in  issue  was  whether  tho  defendant  hod 
ang^tirf  wqroifartlialoeiM  Atfuo. 

Cm  Moutd'/ii"  Lus/i,  for  tho  appellants. — The  plain- 
tifil  arc  entitled  to  claim  privilego  from  production, 
not  alone  for  the  documents  which  the  ylaintiflTs  swear 
idate  aoklT  to  the  plaintift'  titiey  hat  aiao  fox  docu- 
ments 'wlueb  fhey  awear  rehte  101617  ^  ^  plaintBh' 
case,  and  do  not  tend  to  support  the  defendant's  caso : 
Be,rkke  v.  (IraUam,  2<>  W,  B.  -13C,  7  Q.  B.  D.  400 ; 
I't  ili  V.  Stoddard,  1  Mac.  &  G.  192  ;  Urteiiwood  v.  Green- 
lOfKHl,  6  W.  R-  119;  Attorney -deiirral  v.  Thompson,  S 
Hare,  106 ;  liuhnan  v.  I'oung,  31  W.  U.  Tfit! ;  Jrnkim 
r.  liushby,  14  W.  K.  ,y.n,  :\r>  L.  J.  Ch,  400,  ;«r  Kin- 
dersley,  V.C.,  ut  p.  401 ;  Wigram  on  Disooverj',  2nd 
pp.  24.'!,  '.' 1 !  ;  and  if  thr  Jooumonts  are  privi- 
leged, then  tho  atiidavit,  in  the  form  in  which  it  has 
baan  made  by  the  pluintiiTs,  is  sufficient,  as  tho  docu- 
ments for  which  protection  is  olainwd  an  therein 
sufficiently  identiflea,  and  the  plaintalb  wen  noiboimd 
in  their  affidavit  to  itata  what  documents  relate  to 
title  and  what  to  caae  as  distinguished  from  title : 
Tiiijlor  V.  UatUn,  27  W.  E.  1()(J,  4  Q.  B.  D.  85.  [LiND- 
hE\',Ij.J~Mu>,s>ll  V.  Feeney,  t»  W.  li.  610,  2  J.  &  H. 
320,  is  rather  against  you.]  That  case  was  criticized 
in  and  is  inconsistent  with  Jiewicke  t.  Oraham  and 
Bulman  v.  Yotmg ;  and  McLean  t.  Jbnce  is  alao  really 
inconsistent  with  Bewicke  v.  Oraliam.  The  omission 
in  the  plaintiffs'  affidavit  of  any  statement  that  the 
documents  in  question  "  contain  nothing  impeaching 
the  case  or  title  of  the  plaintiffs  "  docs  not  render  the 
affidavit  insufficient,  nor  is  the  omission  of  snoh  a 
statement  faial  to  tho  pLunti£b'  ohum  ofprivil^ 
front  production :  Morri$  t.  Sdmarii,  37  W.  R.  271, 
28  Q.  B.  D.  287,  15  App.  Cas.  309,  39  W.  R.  Dig. 
182 ;  Tnd  Coope  v.  Emerson,  36  W.  E.  243, 12  App.  Cas. 
800.  Tl\e  plaintiffs'  affidavit  is  drawn  exactly  in  the 
fonn  that  was  used  in  litwickft  v.  (Iruham,  which  the 
Court  of  Appeal  there  held  was  a  sufficient  affidavit. 
The  defenoiuit  i«  bound  to  aooept  the  oath  of  the 
plainttA  aa  tniA, 

J.  E.  Uiinhf.*,  for  thi;  defendant,  the  respondent. — 
This  is  not  u  cat^u  of  a  daim  for  protection  from  pro- 
duction on  the  ground  of  professional  privilego ;  it  is 
another  kind  of  privilege  which  ia  tot  vp  fay  the 
plaintilb*  alBdavit,  and  to  support  thlB  particular 
kind  of  privilego  tho  plaintiffs'  affidavit  should  give 
such  a  di'scription  of  the  natiuxj  of  tho  documonts  as 
to  enable  the  court  to  satisfy  itijelf  with  reasonable 
oertaiuty  that  the  plaintiffii  have  not  erroneously 
represented  or  misoonceived  the  nature  of  the  docu- 
ments :  Combe  y.  Corporation  of  London,  1  Y.  &  CoL 
C.  C.  631,  at  p.  651 ;  Atiorney-Oeneral  v.  Emerson,  31 
W.  I:.  191,  10  Q.  B.  D.  lyi.  at  p.  203-4.  Tho 
plaintiti's'  oath  is  not  an  oath  as  to  a  tact,  but  an  oath 
as  to  the  effect  of  documents,  and  the  court  is  bound 
not  to  accept  such  an  oath  without  aome  sufficient 
description  of  the  dooomeots  being  given.  niiNDLEY, 
L.J. — How  do  you  get  over  Bevricke  r.  Graham  Y] 
That  was  not  a  decision  as  to  a  siiffidenoy  of  the  de- 
scription of  tho  documents  on  a  claim  for  privil^o 
against  [jroduction  ;  tho  question  theru  was  merdy 
whether  the  documents  wore  sufficiently  identified. 
8e909adljr»  the  plain  tiffa'  affidavit  shoi^  hafo  oon- 
f^nifltl  %  ifaitMiMnt  thai      ^ffifli'itiitt  in  ^MittoB 
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"  do  not  contain  anything  impeaching  the  plaintifts' 
case  " :  Bot/d  v.  Petrie,  17  W.  R.  903,  20  L.  T.  X.  S. 
934.  The  cases  of  M<iri  i^  v.  Kl'i-mh  and  ('t^iiv 
V.  h'mrrsvH  only  <leciiio  that  in  an  ejwtuicnt  action 
those  woi"ds  nood  not  bo  insert*^!.  [liOl'ES,  L,J.— In 
Morrit  v.  Edwardt  Jjocd  HeracheU,  does  not  linii  Ui 
olMervationa  to  tiie  eaaa  of  aa  ejeotnent  oetiaB.] 
JfofTM  V.  Eduytrds  was  in  fact  an  cjoctinont  actioo. 
Thirdly,  MrL'MH  v.  is  an  express  decision  thst 

sill  Ii  jirivilogc  from  production  as  is  claiouxi  here  can 
only  bo  clairaetl  as  to  documents  of  title  as  dl^tin- 
gulshed  from  documents  of  case :  lliistros  v.  il'Aif^  24 
W.  B.  721, 1  Q.B.D.423;  Oan2fla-T./mih27  W.fi. 
442,  4  Ex.  D.  49. 

Lush,  in  reply. — The  defendant  has  not  asked  for 

rdnotion,  bat  has  mecelj  applied  that  tha  dalBiifi 
ordered  to  make  a  farther  and  better  iuBdsfit; 

strictly  Rpoafeinp,  tho  only  question  before  the  court 
at  jin  scnt  is  as  to  the  fiufbciency  of  thf  jiliiintife' 
afli'liivit  ;  but  I  am  willing  that  the  court  shouM  now 
deal  with  the  (question  as  ii  an  application  for  pro- 
duction of  tho  documenta  had  lieen  made  by  tlu 
defendant.  [Bankeu — ^I,  too,  am  willing  to  hsvetht 
matter  treated  oa  if  it  wo>e  an  application  for  prodne* 
tion.] 

LnrBLST,  IfcJ.— IhiaiaiMiypealicomaBoidarol 
the  DivisiMial  Oomi,  dttSm^ag  fhat  a  eartaia  afl* 
davit  of  documents  u  insufficient.  The  affidavit  mm 
thus: — "We  have  also  in  our  possession  or  poww 
certain  documents,  numbonxl  1  to  2(>  inclusive,  which 
are  tied  up  in  a  bundle  marke<l  A  and  initialed  by 
the  deponent,  Budden.  The  said  lost-meotioosd 
documents  relate  aolely  to  the  ttHe  or  tothaeaixif 
us,  the  plaintiffii,  and  not  to  the  eaae  of  tiw  drfaaiirt, 
nor  do  they  tend  to  support  it,  whorofore  wc  object 
to  produce  the  same,  and  say  tliat  thej-  are  pririlesrtd 
from  production." 

Tho  action  is  an  action  for  trespass,  and  it  is  met 
by  a  plea  of  right  of  way,  and  the  question  in  dis- 
pute thecef  on  will  be  the  of  the  liglit  of 
way  over  the  land.  Pomeaaton  ia  enoagh  1o  snp* 
port  the  plaintiffs'  claim,  and  I  suppose  tho  pos- 
session is  not  in  dispute ;  but  the  nght  of  ws^,  of 
course,  may  raise  »  queation  of  tilleii  as  to  whiahl 
say  nothing. 

Now  the  real  point  in  dilute  will  be — I  do  notMf 
it  ia  at  thia  maneiit,  hut  will  be7>«dietbntiMB 
documents  in  tUa  bmdle  are  awWoienfly  luolMtn 
from  production  ;  tho  case  lias  been  arguetl  Dcfore  ns 
as  if  that  rctilly  were  ilie  substantial  question.  Bat 
in  point  of  foriii  yAy.r.  we  have  to  consider  is  the 
sufficiency  of  tho  aifidavit.  Now,  dealing  with  thst, 
the  question  which  arises  is.  What  is  it  neoessary  to 
sat  out  in  the  affidavit  to  make  it  a  aaffioieat  affidimt 
of  doonmentaP  Upon  that  partloalar  point  TViylw t. 
Batien,  27  W.  R.  108^  4  Q.  E.  D.  s^>,  is  conduaive: 
the  principle  of  that  case  is  cnunoiatwl  in  two  or 
three  lines,  which  I  will  read: — "Tho  iiriiiciple  of 
our  decision  is  that  the  object  of  theaffidaritis  to 
enable  tho  court  to  make  an  order  for  the  prodnction 
of  the  doonmenta  mentioned  in  it,  if  the  oooit  thiak 
fit  so  to  do,  and  ttat  ft  deseriptioo  of  the  docaiswti 
which  enables  prodnotion,  ii  ordered,  to  be  enfawaili 
is  sufficient." 

In  the  pr«^3ent  case  the  affidavit  states  that  tbcro 
are  certain  doooments  which  are  capable  of  being 
identified — tied  up  in  a  bundle,  marked,  and  ntUDr 
bcred.  Nothing  more  is  wanted  to  identify  tboM 
documents  or  to  enable  the  court  to  order  them  to  be 
])roduced,  and  to  enforce  tho  order,  if  it  is  right  so  to 
do.  Taking,  therefore,  tho  case  of  Taijlor  v.  ftif^n 
as  our  guide — and  there  is  nothing  new  in  it,  for  th.' 
law  thwe  laid  down  is  old  law,  familiar  to  all  of  as— 
jlhaiHBow  point  wlMChsr  or  not  flue  affldsiftt  fcm  >■ 
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wlBdaat,  appears  to  va  to  be  seiUed  in  fevonr  of  the 

ji]nintift''s  rriiitpiitinii.    Tt  is  ri  siifRcient  affidavit. 

Th  it.  liowevtr,  Iwivt's  open  ouo  ur  two  other  points 
t"  wliii  li  I  will  now  allude.  It  has  been  argued  that 
the  affidavit  ia  not  sufficient,  because  of  the  ezprcs- 
rion  **  certem  documents  " ;  but  that  does  not  in  any 
way  tbrow  any  doubt  or  diflBoolty  u  to  the  identity 
of  the  bundle. 

Then  it  was  argued  that  the  aflidavit  is  not  sufli- 
dent,  because  it  does  not  say  that  these  documents 
do  not  tend  to  impeach  the  plaintiff's  titie.  This  is 
a  point  which  tuen  rather  to  the  protection  from 
production,  and  that  is  a  question  which  will  arise 
when  the  point  as  to  production  is  raispd  bnforc  the 
court.  That  particular  point — in  an  action  for  eject - 
vent  at  all  erents  —  is  met  by  the  docitiion  of  the 
Homo  of  Lords  in  Morria  v.  JSdmtrdtt  and  I  think 
also  hf  fb»  deouion  in  Ind  Ooope  ▼.  Bmencn,  wbioh 
also  wrnt  to  the  Houso  of  Lords.  Thf  words  "and 
do  not  tend  to  impeach  the  plaintitFa  titlo "  nidy 
appart'utly  bo  omitted  in  the  affidavit ;  but  their 
omission  does  not  affect  the  efficiency  of  the  affidavit. 

Then  the  effidttvit  is  also  quarrelled  with  by  reason 
of  the  word  "case"  bcin^  introduced  :  that,  again,  is 
a  point  which  does  not  ansa  on  the  sufficiency  of  the 
tiriiduvit  ;  the;  only  point  which  arises  on  tlio  suffi- 
ciency of  the  affidavit  is  that  which  I  have  already 
dealt  with. 

I  ffym  there,  and  say  nothing  at  all  about 

the  ri^t  to  uie  production  of  these  documents,  for 

which  protection  is  claimed  ;  liut  wo  have  been  invited 
to  say  something,  and  I  will  say  this :  that,  having 
looked  into  the  case  of  Bewicke  v.  Oraham,  I  think 
it  will  be  found — ^whan  the  qoaation  of  production 
is  miaed — tiiat  tint  oaae  oorera  thia  jxrint.  I  oamiot 
distinguish  that  case  from  the  present  one ;  and  as 
it  was  a  decision  of  the  Court  of  Ai)i}eal  it  is  binding 
on  us.  Whether  it  went  too  far  or  not,  I  say  noihing 
at  all  about.    Tht>  apponl  niunt  be  allowed. 

TjOPES,  L.J. — 1  am  of  the  same  ojiinion.  Tlie  real 
question,  and  in  fact  tlieunly  question  which  wo  have 
to  consider,  is  whether  this  affidavit  is  sufficient. 
The  cose  of  Ta»l4>r  t.  Batten  appears  to  be  clear  on 
tlmt  point.  AU  that  is  required  is  that  the  dociunents 
ill  question  should  be  sufficiently  identified  to  enable 
tliL'  eourt  to  make  an  order  for  tin  ir  j in  iduetion.  The 
tj-niis  of  the  affidavit  hero  arc  quite  sufficient  to  enable 
tilt'  court  to  make  such  an  Order. 

It  is  impoaaiUe,  however,  to  disguise  from  one's 
mind  flwt  the  real  question  sought  to  be  ndsed — and 
which  ultimate]}'  would  have  to  be  raised-  in  this 
case  is  whether  or  not  the  documents  in  question  arc 
sufficiently  protected  from  production.  It  is  not 
noc<— ary  for  me  to  ezpreaa  any  opinion  of  my  own 
on  tida  anbject;  there  ia  the  caae  of  Bemeke  t. 

firfihain,  find  it  seems  to  me  tlmt  thiit  ciise  is  directly 
ill  point,  and  it  is  a  case  by  which  wo  ore  bound.  I 
am  uiaUiB  to  distiuguish  it  from  the  present  case. 

LiNDLEY,  L.  J. — I  may  add  that  lleioicke  v.  Orafutm 
appears  to  us  both  to  be  quite  inconsistent  with  the 
decision  of  the  Divisional  Court  in  McLean  t.  Joim, 

Solicitor  for  the  plaintiff,  <f.  W.  Barnard. 

Solicitors  for  the  defendant,  Witkall  dc  Co* 


From  Chan.  Div.  \ 
(Liudley,  Lopes,  and;  June  SO;  July  3,  4. 

A.  L.  Smitli,  L.JJ.)  ) 

MlDGLEY  >'.  MlDQLEY.  (a.) 

Executor — Statule  of  Limitatiotu — StatuU-bwrtd  debt — 
Admim^/trtdUm  summotu  hy  creditor  dUmiuedr-Stidh' 

snjuf.nt  payment  of  the  debt  by  one  executor  againtt 
wish  of  hit  co-extcutor — Ecs  judicata — Devastavit. 

An  executor  who  payn  a  ttatuU-htmed  debt  after  a 
judicial  dedtion  that  the  debt  it  not  reeotferahUe  out  ofth» 
testator's  estate  by  reason  of  its  being  ttatute-harTtd, 
annmiU  a  devastavit ;  itiid  the  cr*<Uior  who  receives 
payment  of  auch  debt,  wiUi  knowkdye  of  the  circum- 
staneu,  it  also  UaMe  to  the  toMor^s  aifaiB  ^  #b 
repftymcnt. 

Appeal  from  liumi  i  ,  J. 

J.  ilidgloy,  who  died  in  1891,  appointed  his  wife 
Isabella  Midgley  and  his  nephew  Stephen  Midglcy 
executors  of  his  will,  and  HBanDA  Midgley  was  also 
the  residuary  legatee. 

On  the  yth  of  April,  1892,  an  originating  summons, 
for  the  administration  of  the  te.stator's  estate,  was 
taken  out  in  the  Palatine  Court  of  Lancaster  on 
behalf  of  Elizabeth  and  Jane  Sager  by  a  Mr.  C.  H. 
Plant,  their  aolidtOTi  in  which  the  applicants  claimed 
payment  of  ft  sum  of  £l3fi,  representing  principal 
and  interest,  which  they  alleged  to  bf  due  to  them 
from  the  testator's  estate  in  respect  of  a  loan  of  £150 
made  by  them  to  the  testator  in  1880,  which  by  a 
pavment  made  by  the  testfttor  in  188d  had  beea 
rednoed  to  £100,  sinoe  wUdi  data  no  payment  or 
acknowledgment  of  the  debt  had  been  madOt  One 
of  the  executors — ^'iz. ,  Stephen  Midgley — admitted  the 
claim  of  the  Misses  Sagor,  but  the  executrix,  iRabclIa 
Midgley,  objected  to  it.  She  suggoatod  that  there 
had  been  an  arrangement  come  to  between  the 
testator  and  the  Misses  Sager  that  the  latter  were  not 
to  claim  i)ayment  of  the  money,  and  she  set  up  the 
■Statute  of  Limitations  as  a  bar  to  the  claim. 

On  the  29th of  1892,  the  judge  of  the  Palatine 

Court  diwiiiwed  UW  originating  summons  of  the 
MiwHtn  Sager  on  the  ground  that  the  debt  was  statute 
ban«d.  Stephen  ^(idgloy  nererCheleaB  in  Hay,  1892, 
at  the  instigation  of  Plant,  who  was  the  solicitor  of 
the  Misses  Sager,  handed  Phuit  a  chc<iuo  for  £135, 
signed  by  himself  alone,  and  payable  to  the  Misses 
Smwt  or  bearer ;  the  cheque  was  drawn  on  »  bank  in 
wmdi  certain  moneys,  forming  part  of  the  teatator^a 
estate,  had  been  lodged  by  the  executors.  Plant 
obtained  payment  of  tne  chetjue  and  lodged  the  £1;J5 
to  the  credit  of  an  account  kept  iit  his  own  bank  as 
agent  for  the  Misses  Sager,  but  over  which  Plant  had 
the  oontioL 

The  present  action  was  thereupon  instituted  by 
Isab(!lla  Midgley  as  plaintiff,  against  Stephen 
Mid;i;l(  y,  Plant,  aud  the  Misses  Sager  as  defendants, 
claiming  to  have  the  £135  repaid  to  the  testatCMr's 
estate  by  Plant  and  the  Misses  Sager,  and  ft  deolami- 
tion  that  the  defendant  fitanliea  JiCd|^  was  dio 
liable  to  repay  Am  £1S6  wiSi  btterast  tiiereoD. 
Shortly  after  the  issue  of  the  writ  in  the  action  the 
defendant  Plant  paid  over  the  moneys  over  which  ho 
had  the  control,  to  the  Misses  Sager. 

fiomer.  J.,  at  the  trial  of  the  aotaom  made  an  ordei 
fhatOeaeniidanta,  the  Hiases  Sager  and  Plant,  '*do 
forthwith  repay  £W)  to  thr-  <  redit  "  of  the  executors 
of  the  testator,  aud  that  the  defendant  Stephen 
Midgbsy  waa  aJao  liable  to  repaiy  the  £1M  wilb 
interest. 

Baoh  of  the  deCandanti  appealed* 

(a.)  Reported  by  M.  J.  BtAO,  Esq.,  Baniaftar>at» 

lanr. 
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Neville,  Q.C,  and  .l/ni'  /A  '■.  fur  iippelliint  Stcjihcn 
Midf^Iey. — It  is  an  old  t  stabliaht'<l  rule  that  eithiT 
I'xt/cntxjr  has  ariglit  to  pay  out  <jf  tlio  tfstator'w  assets 
a  statute-barml  debt,  iiotwithatandiuf  tho  fact  that 
the  residuiuy  legatee  objects,  |KOfldeattore  has  been 
no  decree  for  lidiiuiiiBbatum  pwiiOMiced:  8heu)t»y. 
Vanderhont,  1  Bun.  ft  Myl.  347 ;  /n  re  Rewnttm,  Firld 
V.  White,  33  W.  K.  COl,  29  Ch.  T).  VtH,  at  pp. 
3G3.  />i  r*-  Wi'iihitm,  Ilnnt  v.  II'.;iAu«»,  40  W.  K. 
G36,  [1892]  3  Ch.  o\\  is  distinguishable,  bec-jiusf 
there,  although  no  decree  for  administration  bad 
actually  been  pronounced,  tho  court  bad  aisumed 
the  da^  of,  and  aotiDg  in,  tba  admiiiistntion 
of  tike  eati^;  bot  in  the  present  case  the  oonrt 
did  not  assiimp  tho  duty  of  administering  tho  ostatp, 
the  cretlitorb'  uilininistratiou  suuinioua  havin;^  berii 
(Hsiiiisswl.  [.\.  L.  Smith,  L.J. — Would  not  your 
client  have  been  bound  to  plead  rta  judicata  if  any 
action  by  the  Misses  Sager  to  recover  the  £13j 
had  been  facongbt  after  tM  dismissal  of  tho  ori^- 
natiBg  sommons  ? "]  The  dedsion  on  tiie  originating' 
mmmona  waa  only  a  decision  that  tho  di  lit  was 
statute)  barred;  it  aecidcd  nothing  as  to  tin-  c-vistriice 
of  the  debt  itself.  To  sujij.ort  a  jilea  of  ris  j<<'irnb<  it 
to  necessary  to  sshow  that  tho  questinu  raised  in  the 
Seoond  suit  Lad  been  adjudicated  upon  in  the  tirst : 
JfoM  Amlo-Eguiitian  Navigation  Co.,  14  W.  B.  IdO, 
L.  B.  1  C%.  App.  108,  at  p.  114 ;  BnUtB  ft  Lsake's 
Proce<lrnt.s,  3ra  ed.,  p.  oTo ;  Houston  T»  JferjMM  t/ 
iiligo,  211  Ch,  D.  44H.  33  W.  R.  Dig.  83. 

Sicin/i-n  Juuhi,  for  the  ajipellaiits  the  Mis.ses  Sager. 
■ — The  Ifiiriicd  judge  bulow  has  found  that  the  origi- 
nating siuumons  taken  out  on  behalf  of  the  Misses 
Sager  was  dismissed  bocauso  the  debt  was  statute 
bured.  As  to  the  plea  of  rea  judiaUa,  the  ooort 
mndd  be  boond  to  see  what  the  point  direoflybi  issue 
]n  the  first  action  wn»,  liecausc  it  is  only  to  that 
extent  that  the  juii^uiciit  ia  an  e8toj)pel ;  the  replica- 
tion to  a  plea  of  -  /'•iliiatd  would  be  iitd  ti'rl  rnunl, 
and  then  tho  record  in  the  tirst  action  should  be 
looked  into  and  the  exact  course  which  tho  tirst  action 
took  would  have  to  be  shown.  [A.  L.  SiUTU,  L.J.— 
On  the  record  you  would  not  fina  the  nature  of  tho 
pleas  ])!fadcil  at  all."^  Tho  disiniss-il  of  on^niiatiiiy: 
BUuiiMonH  loft  tlio  r\r(.:iit(ir>>  at  large  as  to  tie;  adiiiiuis- 
tration  of  the  i  sijiti  .  It  is  going  ton  far  to  say  that 
because  the  originating  summons  was  disniisHcd,  that, 
tiiersloiek  flie  Missee  Sager  were  not  creditors  at  all ; 
the  summons  might  have  been  dismissed  as  a  matter 
of  disoretidn,  for  the  judgo  has  a  judicial  discretion  to 
grant  or  to  refuse  administration  of  an  estate. 

H<^pkintcn,  Q.C.,  and  0.  L.  Clare,  for  the  appellant 
C.  H.  Plant. — Plant  ought  not  to  have  been  made  a 
party  to  this  action,  and  no  decree  ought  to  have  boen 
made  against  him.  The  money  in  question  is  not  in 
his  hands.  A  solicitor  is  not  to  be  neld  responsible 
OS  a  constructive  trustee  unless  the  trust  property  is  in 
his  bands:  Barma  t.  Addjft  22  W.  B.  M5,  L.  B. 
Ch.  App.  244 ;  Jure Speiuer,  80  W.  B.  296,  51  L.  J. 
Oh.  27i: 

C^nnett,  Q.C.,  and  I'pjoltn,  for  the  respondent, 
Isabella  Midgley. — The  origin  of  the  doctrine  that  an 
executor  paying  a  statute-barred  debt  does  not  com- 
mit a  lU  fttsturit  is  that  the  debt  Ls  justly  due.  But 
in  the  present  case  the  respondent  aile|»<l  that  then- 
had  been  an  arrangement  befeweea  the  mad  man  and 
the  Misses  Sager  titat  the^  wen  not  to  receive  jndg- 
mont;  but  there  was  a  difficulty  about  proving  tliis 
arrangenuiit,  and  therefore  tho  Statute  of  Liniifations 
was  set  up  honestly,  and  not  as  a  means  of  dis- 
puting what  was  acknowledged  to  be  justly  due. 
The  judgment  on  the  originating  summons  was 
sometoing  more  than  a  deo&ion  that  the  debt 


statuti  barred;  it  nettled  oondusiTdy  not  only  all 
nialtcis  actually  in  issue,  but  which  might  havB 
been  in  issue  in  that  proceeding.  Stephen  Midg- 
ley  after  that,  had  a  i»lea  of  rr$  judicata,  and  by 
paying  tho  debt  bo  alundoned  tho  benefit  uf  th^ 
plea,  and  that  he  had  no  right  to  do.  The  plea  of 
rf»  jmUrafn  goes  further  than  mere  estoppel, 
will  n  as  till-  latter  defH?nds  on  the  particular 
actually  rais*  d  in  the  first  suit,  the  plea  of  rtM  judicata 
applies  to  what  might  have  been  raised  in  the  first 
suit :  NfU'iugtou  v.  Levy,  la  W.  R.  473,  L.  R.  G  C.  P. 
180 ;  GrtntUmd  v.  llrumley,  1  T.  R.  45o  ;  Thoma$  v. 
Ori^,  a  W.  B.  283.  2  De  Q.  F.  ft  J.  d&5 ;  Baldmu 
t'hureh,  1  Stra.  20.  On  the  qoestioo  ee  to  maUag 
t!io  Misses  Sager  and  Plant  parties  to  the  action. 
Plant  was  not  acting  as  solicitor  for  Stephen 
Midgley,  the  rx.  i  itor,  l)ut  was  acting  as  solicitor 
for  the  Misses  Sager,  who  were  mere  strangers 
who  appropriated  this  part  of  the  testator's  estate. 
The  case  of  AUomey-Omtend  i^srj  ChttttrAeld, 
1  W.  B.  499,  18  Bear.  596,  is  tiisrafbre  d&lfai- 
guishable.  .\t  tlie  time  this  action  wks  brought, 
riant  was  the  ptraon  who  bad  sole  control  of  the 
io(  ount  into  which  the  £130  had  be«'n  paid.  He 
was  therefore  a  necessary  j>arty:  Let  v.  Sttnkru,  21 
W.  R.  286,  L.  R.  15  Eq.  204,  at  p.  ttt.  The  Misses 
Seger  are  liaUe  becaaaethqrhawBOWgotthe^lSd 
in  usir  bmflt, 

Maidlow,  In  reply  for  8.  Midgley.  cited  Is  « 

W.  R.  417,  7  Ch.  D.  733. 

Ilojihiiiiton,  Q.<J.,  in  re{)lv  for  Plant,  cited  SbM- 
tthmidt  V.  I.'tt,  1  Sm.  &  Giff.  41.").  and  C.iuihi  v. 
C.H^mhs,  \b  W.  R.  286,  L.  R.  1  P.  &  D.  2>iS,  as  to  the 
power  of  one  executor  to  pay  a  statutc-bikrred  debt; 
and  as  to  estonpd.  GenenU  Steam  NavigatioH  Co.  r, 
Qillow,  a  M.  ft  W.  877. 

Swinfen  ISadjf  replied  for  the  Mines  8i^. 

lAtratxt,  "LJS. — In  this  case  there  are  three 

appeals — an  appeal  by  Stephen  Midgley,  another  by 
the  Misses  Sager,  and  a  third  by  Mr.  riant — from  the 
order  of  Romor,  ,T.,  whioli  order  was  as  follows  :  [The 
Lord  Justice  read  the  order,  and  proceeded  : — ]  Why 
the  appeals  could  not  have  been  consolidated  and  dealt 
vritb  in  a  less  expensive  way,  I  do  not  know.  The 
short  point  which  arises  is  as  follows :  It  appears  that 
the  plaintifT,  Mrs.  Isabella  Midgley,  and  a  Mr. 
Stephen  Midgley  were  co-executors  of  Mrs.  Midgley's 
husliaud.  It  ajijicars  that  the  Misses  iSoger  claimetl 
to  be  creditors  against  the  testator's  (>state ;  it  appeani 
that  the  executors  tocdc  difTerent  views  of  what  ought 
to  be  done  about  paying  the  Misses  Sager ;  it  appears 
that  Stephen  Midgley  was  of  opinion  that  the^  ought 
to  bo  paid,  but  that  Mrs.  Midgley  was  of  opimon  that 
tliey  ought  not  to  bo  paid.  She  was  not  satisfiwl 
fl  at  her  husband  owed  the  money.  Besides  whii  h 
ttieir  debt  was,  she  contended,  barred,  assuming  it  to 
have  been  a  ji»t  one,  by  the  Statute  of  Limitatioiia. 
I  will  assume,  without  deciding  it,  that  it  was  per- 
fet^y  competent  for  Mr.  Stephen  Midgley  in  that 
stAte  of  things  to  have  paid  the  Misses  Sager.  I  will 
assume  too,  notwithstanding  he  knew  of  the  disputa 
about  the  delit  fide  raised  by  his  co-executrix 
and  her  objection  to  pay  it,  he  nevertheless  could  bave 
paid  it.  I  am  disposed  to  think  that  may  be  the  law, 
although  I  do  not  think  there  is  aiur  case  wfaida  goea 
<{uite  to  that  length.  Certainly,  in  1826,  no  leaa  a 

judgr  tlian  the  late  Baron  Cayley  said  itwnsnot  the 
law.  In  a  passage  in  the  c:ise  of  M'Cuttock  V.  tktwtt, 
SDow.  &  Ryl.,  atji.  i:!.  deei(IedbyAbbott,C.J.,Bayl.-y. 
J.,  (as  he  then  was)  and  Holroyd,  J. ;  Bayley,  J., 
"this:  *■  IlMgr an boand,** qMsini^  d  eBioatoi% 
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"  if  posaible  to  rcffist  such  a  claim'* — that  is.  a  clftim 
barred  by  the  statute — "  they  have  no  right  to  waivo 

a legal  defence  to  such  an  action,  and  if  they  did 
wwe  to  pay  a  debt,  against  the  reoovary  of  which 
VM  a&y  legal  bar,  thoy  would  render  tbemaelves 
BaU«  orer  to  fiiose  who  were  interested  in  the 
tartator's  property."  I  do  not  say  that  that  is  the 
itato  of  the  law  now.  I  do  not  think  it  is,  becauBe 
that  passage  was  called  pointedly  to  the  fttt<'ntion  of 
Wood.  Y.C.,  m  BiU  v.  WaUier,  4'K.  &  J.  166,  ia  18«8. 
lad  hm  dfawnted  from  it.  The  Yioe-GhaaoeOor  nid : 
"ttevtadnlyoaiuiot  bo  considered  to  be  law  at  the 
present  day  that  execators,  paying  a  debt  agiunst  the 
n.'covery  of  which  the  Statute  of  Limitations  iiiiglit 
ire  pleeided  as  a  legal  biir,  render  thciuselrea  liablt- 
Oier  to  those  who  are  interested  in  the  testator's 
M0|'6rty.  Tnstanoea  of  lach  prnMota  Hunt  vvrj 
mqnentl^  have  oooomd,  and  jwl  Mn  not  aware  of 
any  case  in  which  an  executor  paying  such  a  debt  ha<;  ' 
been  held  to  incur  any  liability."  Speaking  now  with 
a  very  considorabli'  and  long  cxpcrifucc  in  theae 
mattras,  I  have  no  doubt  whatever  that  the  view 
•laied  by  Wood,  Y.a,  in  1858  has  alwi^  been 
aceaptod  at  g»od  law  ever  ainoe,  and  that  th«  pMMge 
I  rtM  from  the  jodgment  of  Baytey,  J.,  baa  not  been 

followed  for  the  last  thirty  yrnra  at  Irast.  But  how 
far  the  doctrine  that  an  t  xi-cntor  c-im  pay  a  statute- 
barred  debt  ha8  guno,  is  imufhrr  matttT.  I  taki'  it  as 
a  general  proposition  that  an  executor  can  pay  a 
statute- haired  debt  and  not  be  guilty  of  drKtulavit, 

Hie  ppaitioin  of  affiurs  being  what  I  bare  men- 
tioiied,  mr,  Stephen  Midgley  aid  not  think  fit  to 
claim  the  benefit  of  the  statute.  His  co-executor  did, 
and  the  conse<|uenco  was  that  the  Misses  >Sager 
brought  an  acticm  by  way  of  originating  .suimnons, 
in  Qiancery,  for  administration  of  the  estate — 
that  is  to  Mj,  an  action  for  |iayment  of  their  debt 
in  doe  conwe  of  ndnrniwittation.  Tbat  waa  tbe  aoope 
and  object  of  Ibdr  annunons.  Thtir  smninona 
was  issued  in  the  Palatine  Court,  and  it  was  met  in 
this  way.  Stephen  Midgley  adiuitte<i  the  debt,  and 
said  ho  thought  it  ought  to  bo  paid.  His  co-executor, 
the  widow,  denied  the  debt,  dispated it,  andpleaded 
the  statute.  Wliat  was  to  M  donoi'  Was  the 
leaniad  judge  before  whom  the  oaee  eeme  to  teke  the 
admiwion  or  Ike  ezeootor  who  admiHed  (be  debt  and 
give  the  plaintiff  a  decree  of  administmtion,  or  was 
he  to  attend  to  the  plea  of  the  wiilow  that  the  htatuto 
barre<l  it  Upon  that  point  it  apj>eur8  to  nie  that 
he  did  that  which,  as  I  understand,  is  in  perfect 
accordance  with  the  law,  as  it  is  laid  down  in 
"WiUiaaa  on  Executors"  (Vol.  IL,  Part  V., 
Book  m.,  c.  1,  at  p.  1,953,  8Ui  ed.):  '*If  there 
an  aeveral  executors,  they  may  plead  niflTerent  pleas, 
and  that  which  is  most  to  the  testator's  aiivant^ige 
shall  be  received.  Therefore,  in  an  action  of  ii,<.%iiinjmt 
against  four  executors  upon  a  promise  made  by  the 
teatator,  if  one  executor  aoknowtodgea  the  action  and 
the  other  three  plead  nm-aa$nmp»{t,  their  plea  shall 
be  reoeiTed."  Acting  upon  that  principle  the  learned 
judge,  having  before  him  the  view  of  each  executor, 
felt  nimaelf  bound  by  law  to  attend  to  the  pica  of  the 
statute.  The  question  whether  the  debt  was  barred 
faj  the  statnte  was  accordingly  gone  into,  and  it  was 
decided  that  the  debt  was  bamd,  that  is  to  say,  there 
waa  by  the  judge  at  that  tune  and  onder  that  state 
of  circumstiuices  an  adjudication  that  that  particular 
debt  which  was  being  sued  for  wns  nut  n  cuverablo 
out  of  the  estate.  I  do  not  sa^  ho  decided  it  was  not 
dne,  but  there  was  an  adjudication  that  it  Was  not 
flWwreraUe.  If  it  had  been  recoverable,  as  a  matter 
off  ooune  or  in  bia  disoretion  in  the  matter,  be  tronld 
baivo  granted  the  usual  decree  for  administntion  of 
fh*  Oitate.   That  is  the  position  of  affairs. 

Now  what  fnw  done  after  that  F  Wewmoonaider 


the  ofTect  of  what  waa  done  presently  ;  but  what  was 
done  was  this.  Mr.  StODhen  Midgley,  under  the 
advice  of  his  aolioitor— end  it  raalW  was  tor  the  ooa- 
trivanoe  of  Mr.  Plant— goea  aaa,  uuiwulMlaodKng 

that  adjudication,  pays  that  debt  out  of  the  assets, 
and  now  seeks  to  justify  that  pajrment.  Can  that  bo  ? 
Is  it  in  accordance  with  principle  that  that  can  bo 
right  ?  It  seems  to  me  upon  principle  that  it  is 
clearly  and  manifestly  wrong.  What  is  the  princi- 
nlef  The  princqtle,  as  a  general  pdnoqile,  ia  that  it 
tt  ttie  executore'  duty  to  proteot  tiie  eatate  against 
demands  which  by  law  cannot  be  enforced  against  it. 
That  iH  his  duty.  Tlmt  general  principle  is  a  whole- 
soiiie  jiriii'jiple  not  to  be  mit  away  or  nannwed,  and 
it  was  diKi:us.stHl  and  recognized  and  enforced  in  this 
court  in  /n  rr  Itwmaon,  Field  V.  WhUt,  wfaoe  the 
point  was  whether  the  ezeoutor  oonld  pay  a  debt  to 
wbidi  the  Statnte  of  brands  was  pleaded.  Tbe  oovrt 

'  said  no.  On  gciienil  principle  I  take  it  to  bo  rloBf 
and  jilaLu  that  it  was  distiuctly  wrong  for  the  execu- 
tor to  pay  a  debt  which  h»id  Dccn  judiciallv  d<x;ided 
not  to  be  recoverable  out  of  the  estate  whicb  it  is  his 
duty  to  protect. 

But  then,  it  is  said,  then  is  a&eenmpl^ 
the  Btatnto  of  linutraons.  Ko  donbt  thatis  an  ezoap- 
tion.  The  question  is — what  is  the  extent  of  the  excep- 
tion ?  Tho  exception  itself  I  say  no  more  about.  I 
have  read  thju  passage  as  to  that,  from  the  decision  of 
W.Kid,  V.C.,  in  JIill  v.  Walker,  and  I  do  not  wish  to 
iliuiiuish  it  to  any  extent.  Bow  &r  bttl  it  gone 
Has  it  ever  been  decided  that  an  enoBtor  oea  justify 
the  payment  ottt  of  assets  of  a  debt  wUoh  bas  bew 
judicially  held  to  be  irrecoverable  ':'  There  is  no  snoih 
case.  No  such  authority  can  Ix!  found  ;  and  w^e  an 
asked,  therefore,  to  extend  this  anomalous  principle, 
and  cut  into  a  soimder  and  more  general  principle. 
Wliat  is  the  right  course  to  pursoeP  An  we  to 
estend  this  anomalous  principle,  or  are  we  to 
mabitafn  a  wholesome  and  general  pHm  iplr  Y  My 
answer  is  that  an  anomalous  principle  is  not 
to  \ye  extended,  but  is  to  be  confined  within 
the  luuits  of  il^  own  anomaly.  Tliat  princi- 
ple was  distinctly  cnimciated  and  acted  upon  in  In 
re  Ilou'tuon,  Field  v.  White;  and  unless  iban  ii 
authority  iwhioh  diifaa  me  to  mr  that  aa  eaMentor 
can  pay  a  debt  wbibb  bas  been  jndloialhr  determined 
not  to  be  recoverable,  I  will  not  be  the  first  to  say  he 
can.  It  seems  to  me  it  would  be  wrong.  Technically, 
I  take  it,  it  ie  manifestly  wrong.  Technically  the 
executor  is  in  a  position,  in  the  circiuu8tancc«  to 
which  I  haTe  alluded,  to  plead  to  a  fresh  action,  not 
only  tbe  statate,  but  reajudieakh  On  what  principle 
is  he  to  throw  over  the  protection  be  bas  got  by  ue 
judgment  of  the  court?  On  the  contrary,  ho  falls 
immediately  within  tho  general  principle  to  which  I 
have  alluded,  and  he  is  outside  the  anomalotia 
principle  to  which  I  have  also  alluded.  That  was  the 
short  ground  OD  wbioli  Bomsr,  J,,  dedded  this  case. 
He  said— I  agree  an  esecntor  oan  pay  astatote-baired 
debt,  but  an  executor  has  no  bodnem  to  throw  over  the 
protection  which  the  decision  of  the  court  has  given 
him.  I  entirely  agree  with  Homer,  J.,  and  on  general 
principle,  I  repeat  tho  conclusion  I  have  arrived  at — 
that  when  there  has  been  a  judicial  decision  that  the 
debt  is  not  rsoomaUe,  iho  ri^t  of  the  exeootor  to 

Eay  that  debt  is  gone.  It  is  a  new  point,  but  I 
ave  no  doubt  about  it ;  and  I  therefore  hold  that 
Stepln'ii  ^lidt^li'V,  when  he  diil  pay  that  debt,  did  that 
wliich.  in  [>oint  of  law,  he  had  no  right  to  do.  It 
follows,  of  course,  that  8ta|ihfln  ludg^i  appeal 
must  be  dismissed* 

Then,  as  regards  flie  case  against  SGsses  Bager 
and  Mr.  Plant,  their  position  is  somewhat  different. 
As  to  them,  the  circumstances  are  jpeculiar.  At  the 
time  the  writ  in  this  action  was  usned,  the  money 
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which  h»<^l  Lot'u  iniproporly  got  out  of  a  fund  out  of 
which  it  ought  not  to  have  been  takou  was  undt  r  tho 
oontroi  of  PifUit,  and  standing  to  tbu  credit  of  the  two 
IClM  tegMr*  Boir  was  that  money  to  be  got  back 
WMpft  bj  tons  ffloceeding  to  wbioh  both  wen 
pariui  ?  ItiVM  neeenary  thoy  ahonld  both  beparties, 
and  as  the  Misses  Soger  had  the  inoncy,  it  was  right 
to  compel  them  to  restore  it.  Thi-y  got  it  from  ii 
fund  out  of  which  it  ought  nover  to  havo  bt'cn  puid, 
and  with  knowled^  of  the  droumstauoea.  Thereforo 
I  am  of  ofiBkNi  Um  vgttl  ct  fhe  lOaMi  Segcr 
faile  elio^ 

Nov,  to  Tiaat;  if  this  wee  like  the  ease  of 
Awnes  t.  Addij,  I  slioul  I  think  the  action  ought  to  be 
^nnigeod  agaiimt  I'huit,  liiui  dismissed  with  costs. 
There  usod  to  bo  a  notion,  :i  Lazy  notion,  in  chancery 
that  you  could  tile  a  bill  agaiuat  a  soUiitor  or  other 
af^t  to  get  costs  out  of  him,  even  if  you  could  not 
get  relief  acainat  him«  I  never  undentood  it^  nor 
anybody  elae  that  I  ever  heard  of.  Bnt  those  oaeee 
were  reviewed  and  disoussod  and  examinosl  by  Li  i!  <l 
Selbomu  in  the  case  of  ilam'K  v.  ^l-f'li/.  The  question, 
therefore,  whetlu-r  Mr.  Plant  might  to  be  sadiUtHl 
with  costs  dqjonds,  in  my  judgment,  on  whether 
there  were  circumstances  which  joatified  the  eonrt  in 
^niag  xeUef  afpaiait  him.  It  appears  to  me  there 
toe  sndi  ofreanutanoeR  wbioh  amply  justify  it.  In 
the  first  yJac  .  he  had  the  money  at  the  time  when 
the  writ  in  this  action  was  issued.  In  the  next  place, 
that  money  was  got  by  him  by  a  deliberate  scboino 
to  get  it  paid  out  of  the  fond  out  of  which  I  havo 
afaeac^  had  it  was  not  l^ally  leooverable.  He  was 
the  /on$  et  origo  of  the  whole  of  this  mischief.  I  do 
sot  allnde  to  matters  which  it  is  unnco^isary  to  allude 
to,  but  wo  know  tlu'  fiu  ts.  Wf  know  how  tho  money 
was  got.  Wo  know  it  was  his  doing  ;  and  hu  having 
been  the  instigator  and  schemer  of  the  whole  thing, 
in  my  optniou  Eomer,  J.,  was  joitified  in  "'"^"g  a 
decree  aoainst  him.  Wm  appeal  alw  ought  to  be 
dimiiMd  with  ooiti* 

Lorits,  T...T.  T'liIi.KM  this  had  been  a  somewhat 
novel  and  mtiifsting  point,  I  should  have  reposed 
voder  the  very  elaborate  and  ezodllent  jud^nent 
iriikb  1mm  been  delivered  by  m^leamfld  brottier;  but, 
aa  it  is  a  aomewhat  novel  and  iiii|wrtant  point,  I  will 
•hovfly  stato  what  I  think  about  it. 

I  think  the  law  is  clear  to  this  extent,  that  an 
executor  is  not  Ixmnd  to  set  up  the  Statute  of  Limita- 
tions to  a  olaim,  and  that  though  the  debt  may  be 
baitad  ha  aoay  nevertheleoB  pay  it.  But  this  is  before 
deoee  in  an  administratioa  tnit.  After  decree  in 
aa  administration  anit,  I  tiiink  it  ii  competent  for 
any  person  interested  in  tho  fimd  to  take  advan- 
tage of  the  Statute  of  Limitations,  notwithstand- 
ing the  refusal  of  the  cxei  utor  to  set  it  up.  I  think, 
■o  far,  the  law  is  porfeotly  dear.  'Whether  before 
decree  an  executor  can  pay  a  statute-barred  debt 
andnst  the  pioteit  of  paiMns  inteNited  intheameta 
Of  the  teitator  and  againat  tiie  widiai  of  bis  oo> 
anoator,  as  far  as  I  know  (and  I  T>clicve  I  am  correct), 
has  never  yet  l>een  dceided,  and  I  do  not  projwse  in 
this  case  to  express  any  opinion  on  tho  subject.  It  is 
unnecessary  to  decide  such  a  point,  and  it  is  a  matter 
which  no  doubt  will  adM,  and  will  have  to  be 
deoided  in  the  f  atote. 

Now,  I  will  deal  with  this  ease.  An  originating 
summons  was  taken  out  by  the  blisses  Srignr  against 
the  two  ex«>c-utor8  under  this  testator's  will  -nnniely. 
Stephen  Midgley  aiul  iHniiella  Midgley ;  Isjihelia 
Midgl<>y  iM'ing  the  ]<laintiti'  in  the  present  action. 
This  originating  summons  being  takon  OVi»  it  appears 
tiiat  Stephen  Midgley  was  wiUiag,  nay*  to 
pay  the  allied  deb^  though  it  was  atatate-banad. 
Libdk  Midi^.  on  tlw  o&ir  band*  wlio,  it  ma^ 


observed,  was  a  residuary  legatee,  was  not  anxious 
that  the  debt  shoiUd  be  paid,  and  for  reasons  which 
are  obvious  ;  and  she  set  up  tho  Statute-  of  Limitations. 
The  court,  having  these  two  executors  before  it,  and 
thsM  two  diflerent  ooonea  being  taken  by  ttte  exeea- 
tofa,  bad  to  determine  tiie  matter,  ana  tiie  ooort 

'letennim  d  it  iii  this  way  :  It  upheld  tho  plea  of  the 
Ht:itute  as  set  uji  by  Isabella  Midgley,  holding  tli  tt 
till-  elaiiii  of  the  Misses  ."^ager  was  not  an  enforo-iilile 
debt.  In  point  of  fact,  tho  court  adopted  the  view  of 
the  law  onimciatcil  in  Williams  on  Executors,  and 
referred  to  in  the  oaie  of  Chajft  v.  Kdlaad,  1  BolL 
Abr.  929,  timt  that  view  was  to  be  taken,  in  a 
matter  such  as  this,  aAiok  Was  most  to  the  advantage 
of  tho  testator's  estate.  The  court  acconlingly 
upheld  the  ph  a  set  uji  by  Isabella  Midgley,  and 
solemnly  decided  that  this  debt  was  not  an  enforceable 
debt.  Stephen  Midgley,  it  will  be  reooUeeted,  was  a 
defendant  and  ana^  to  this  originating  sammons, 
and  knew  well  all  that  tranapired.  lb.  Tlant  abo 

knew  all  that  tntiisjiired  on  the  dismissal  of  this 
originating  summons,  because  he  was  tho  solicitor 
who  was  acting  fur  tlie  Misses  Sager.  Therefore,  we 
have  both  tho  Misses  Sager  and  Plant  knowing  what 
course  the  ori^ating  summons  had  taken,  and  what 
had  been  deotdad  by  tlie  oonrt  in  that  case.  Now. 
what  happenfl  altemarda?  Stephen  Midgley,  not- 
withstandmg  what  hud  tuki  n  iilaee,  notwithstanding 
this  solemn  dedsion  of  the  court  to  tho  cfTect  that 
this  debt  was  not  an  enforceable  debt,  pays  the  debt 
out  of  the  asset*  of  the  testator — I  need  lianUy  say 
without  oonioltittg  Inbella  Midgley— and  of  bit  own 

OROtiOlQa 

fHiat  being  so,  the  question  which  arises  in  this  case 
is  this,  and  this  is  the  first  and  governing  question — ■ 
was  Stephen  Midgley  justified  in  doing  as  he  did  ?  I 
am  dearly  of  opinion  he  was  not.  Whatever  the 
poeitiou  of  a  disputed  debt  may  be  before  it  haa  been 
adjudicatcHl  uDon  and  determined  to  be  a  debt  not 
enforceable,  I  have  no  hesitation  in  holding  that  a  co- 
executor,  knowing  what  has  taken  place  in  priH;<xil- 
iugs  such  lis  this  firigiiiating  summons,  who,  aft4>r  an 
adj  udicatiou  ui>on  it ,  pays  tho  debt,  ojuunits  a  iUitu- 
tatiit,  and  is  liable  to  refund  tho  money.  It  anpeai* 
to  me  that  to  hold  otherwise  wotUd  M  an  ugailift* 
able  disrq^ard  of  the  deeiiion  of  tiie  oonrt  that  bad 
adjudicated  upon  the  debt.  To  hold  otherwise  wouM 
bo  against  the  principle  which  is  admitted  to  be  a 
good  and  soun  l  prim  ij  le— namely,  that  it  is  the  duty 
of  an  executor  to  protoc  t  his  testator's  assets ;  and  it 
would  be  even  worse — it  would  be  an  extending  of 
this  doctrine  with  n^iard  to  the  paymei^  of  itatnte- 
baired  debts  and  so  on,  whicb  is  admitted  to  be 
anomalous,  and  about  which  it  has  over  and  over 
again  been  said  that  it  is  a  doctrine  which  ought  not 
to  bo  extondeii.  If  the  Misses  Sager  ha<l  brotight  au 
action  for  this  debt  tliey  woidd  have  been  conclusively 
answered  by  the  plea  of  rrs  Judicata.  Can  it  be  saii 
notwithstandiog  that  the  plea  of  mjmdXeiUa  woold  be 
aoonohndveanswer.tliattDeotherexeeaiiormay,  of  Ids 
own  motion,  pay  this  debt  vrh'wh  the  <  nir*  h.m  said  is 
not  to  be  recoverable  Y  Speaking:  t  a  m y-elf,  I  de- 
cline; to  adopt  such  a  view.  Aft' t  an  adju  lu  ation 
that  the  debt  is  irrecoverable,  I  am  clefvrly  of  opinion 
that  no  executor  would  be  justified  in  mWfcmg  pay- 
ment of  it.  So  muoh  for  Stephen  Midgley. 

WiQi  regard  to  the  oHier  defendants— the  Mxssea 
S  lider  and  I'l  iiit  I  have  little  to  saj'.  It  seems  to 
me  cli-.iv  that,  tlie  ^Misses  Sagor  must  bo  held  liable. 
They  have  ohtaineil  the  iM-netit  of  this  puyirieiit  ]iy 
Stephen  Midgley,  and  they  still  hold  tho  money.  It 
may  be  said  that  they  knew  very  little  with  regard  to 
what  Plant  was  doing.  I  think  that  is  very  likely. 
At  flw  isiBa  timaHant  was  their  solicitar:  and 
aUlioqg^  ha  Hqpi  ha  aotod  on  bis  ownrs^ponsibflHy, 
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and  I  beliflffe  he  did,  yet,  ai  their  aolidtor,  they  muBt 
be  tsken  to  have  Imown  what  ho  was  doing.  The 
money  was  obtained  for  them,  they  got  tiie  beMSt  of 

it,  ami  it  is  still  under  their  control. 

With  regard  to  Plant,  I  h»vo  no  hesitation  in  say- 
ing that  ho  is  liable.  He  seems  to  mo  to  have  b<!en 
the  instigator  of  the  matter  from  beginning  to  end. 
Xobody  admires  more  than  I  do  to  see  a  solicitor 
actiTe  for  his  client,  bat  I  think  Mr.  Plant  passed  the 
bonsds  of  legitimate  xeal  which  are  becoming  and 

Cper  in  a  solicitor  who  has  his  client's  interests  at 
rt.  He  seems  to  mo  to  have  been  a  deal  more 
active  in  the  matter  than  he  was  called  on  to  bo.  I 
am  of  opinioin  that  the  learned  judge  below  was 
itght,  aakTaiitt  lb.  Fkat  cmglit  to 
Pf  liwooalitaitiiia 


A.  L.  Siirrn,  L.J. — This  point,  which  involves  a 
Tcry  small  amomit  of  money — viz.,  £13o — has  been 
srgoed  at  great  length  and  at  enormous  cost,  wholly 
diqwoportionate  to  the  money  at  stake.  That  has 
■riMD,  in  part,  by  reason  of  the  fact  fhat  the  lllGaMS 
8a«r  have  been  represented  by  eminent  counsel ;  the 
soSdtor,  Mr.  Plant,  has  boon  represented  by 
eminent  counsel ;  and  Stephen  Midglcy  has  been 
represented  by  eminent  counsel ;  and  for  two  whole 
dajs  j>oiiits  have  been  discussed,  of  importAnce,  no 
doabt,  but  many  of  which  it  is  not  neoeosacy  to 
dttermiDe  so  a*  to  ad  jodicste  selely  on  the  point  in 
issue. 

The  sole  point  is,  whether  or  not  Stephen  Midglcy, 
who  is  a  co-executor  with  the  widow  of  John  Midgloy, 
the  testator,  was  entitled  on  the  2t)th  of  May,  1892, 
to  pay  over  the  sum  of  £1^,  which  ho  got  out  of  the 
asnis  <^  the  testator,  to  the  Misses  8a^.  I  will  go 
sft  ones  to  fl»ButaiaI  parts  of  tiie  oMe.  The  law 
applicable  to  what  is  a  derastavit  or  not  is  clear  ;  and 
nobody  has  disputed  that.  If  an  executor  pays  what  he 
ought  not  to  pay  ho  is  guilty  of  ii  dd  u.'iOi'  if,  except 
in  one  particnmr  case,  and  that  is  this,  that  if  bo  has 
the  plea  of  the  Statute  of  Limitations  in  his  pocket  ho 
need  not  plead  it.  Bat,  with  thiit  exception,  if  the 
sxecsvtoT  pays  what  1m  ottglit  not  to  pay,  he  is  guaty 
of  dfi-aatavit.  What  h!ipi>cned  here':*  On  the  !ttn 
of  April,  IHO'-',  Mr.  Plant,  for  the  Misses  Sagor,  took 
out  an  originating  summons  for  the  purpose  of  ad- 
ministering the  ostato  of  the  deceased  man,  Mr.  John 
mdgloy,  and  of  obtaining  for  the  Misses  Sager  this 
nmat£m.  Whether  that  was  a  debt  justly  due  at 
that  tune  ornot  I  do  noft  pause  to  inquire.  Astotliat, 
statements  have  boon  innao  at  the  bar  on  the  one  side 
and  the  other.    iSIr.  Cb:uinell  says  it  was  not,  that 

there  had  Ixeii  uccurd  and  satisfaction,  and  h  n. 

Tlie  other  side  says,  no,  there  wa-s  no  ac<;ord  and  satis- 
faction, and  it  was  justly  due.  We  have  not  now  to 
dscids  whether  the  debt  was  at  that  time  a  good  debt 
ori  tmA  one,  or  eould  1w  proved  to  haTO  been  paid  at 
that  time.  But  when  this  Odbjinating  summoi^s 
was  tuken  out,  one  of  tho  exeonfors,  the  executrix, 
the  widow,  pleads  tho  Statute  of  I^iiiiitatitm.s,  un<l 
saySf  "Your  debt  of  i'l:Sj  accrued  nix  years  bifuro 
the  snnunons  was  taken  out."  Mr.  Stephen  ^lidg- 
lOTf  Bg^maOf  through  the  instrumentiuitif  of  Mr. 
Pumt,  did  dl  he  ooud  to  defeat  that  plea  which 
the  widow  determined  to  sot  up;  boctnsn.  T 
understand,  Stephen  Midgley  swore  an  uttidavit  in 
which  he  said  the  debt  wsw  justly  due,  and  that  he 
wanted  to  pay  it  out  of  the  assets  of  his  testator.  I  do 
not  pnnse  to  .iaqinire  why  ho  w-antsd  to  do  that. 
Reasons  (osst  be  auggssted  which  I  oan  see ;  but  the 
j  ud^*  of  the  IRsIatine  Oonit  who  heard  the  summons 

<  ,itut  to  a  conclusion  the  debt  was  a  debt  which  could 
not  Ij«  recovered  in  a  court  of  law,  and  that  the 
atatutc  was  a  bar  to  the  whole  of  the  proceedings, 
and  therefdrs  gaTO  judgment  for  the  defendant,  tiie 


exeontrixt  *t  any  rate,  if  not  for  both  exeoutora,  on 
that  summons.    Mr.  Plant  knew  this ;  the  Misses 

Sager  knew  this,  that  is,  if  Mr.  Plant  ever  told  them ; 

and  Stofilicn  Midi^ley  I  expect  knew  this,  because  he 
had  sworn  an  lithdavit  in  the  matter.  What  did  they 
do  ?  Ha>nng  boon  defeated  on  this  originating 
summons,  tixo^  then  found  out  that  there  were  some 
moneys  standing  to  the  credit  of  the  dead  man's 
estate,  which  I  understand  were  the  proceeds  of  a 
policy,  and  Mr.  Plant,  together  with  Stephen 
Midgley,  who  had  been  defeated  mid  told  by  a  court 
of  com|>etent  jurisdiction  that  this  debt  could  not  bo 
recovered  in  any  court  of  law,  set  to  work  and  got 
this  siun  of  £13^5  out  of  the  proceeds  of  these  policy-  , 
moneys,  and  transferred  it  mto  the  account  of  lu. 
Plant  to  tho  credit  of  his  clients,  the  Misses  Sag^. 
Ought  Stephen  Midgley  to  have  done  that  ?  It  is  said 
that  at  the  time  this  wan  d<iiu>  Sfeplim  Midgley  was 
an  executor  who  bad  only  the  defence  of  tho  Statute 
of  I-imitations,  and  that,  inusmuch  as  ho  was  not 
bound  to  set  up  the  statute,  be  was  entitled  to  make 
this  pajrment  out  of  the  assets  of  his  tsstator,  which  I 
have  already  mentioned.  Here  comes  the  real  jioint 
of  tho  case.    Was  Stephen  Midgley  at  this  time  in  the 

Eisition  of  an  executor  who  only  bad  the  .Statute  of 
imitations  to  rely  on  ?  It  seems  to  mo  ht^  clearly 
was  not;  and  that  he  was  in  a  far  better  position 
tiuB  sot  saMoalor  who  only  had  the  statute  to  rdy 
on.  Beomne  what  had  he?  He  hud,  fint  ol  dl, 
an  adjudication  by  a  judge  of  a  court  of  competent 
jurisdiction  that  the  debt  had  accrued  more  than 
six  years  V)eforo  summons,  lie  had  an  adjudication 
of  a  court  that  there  had  been  no  acknowledgment 
to  take  the  debt  out  of  the  statute ;  he  had  the  ad  judi- 
cation of  the  court  that  there  was  no  payment  to  toko 
it  out  of  tiie  statute ;  and  be  had  an  adjudieation  of 
the  court  that  six  years  had  run  and  that  thedeiendants 
had  not  been  beyond  the  seas ;  or,  in  other  words,  he 
had  an  adjudication  tli  ir  tin-  st.'itiitr  was  a  bar  to  any 
action  that  the  Mis^H^  Siiger  could  bring.  I  think  it 
is  manifest  that  this  could  be  piMlded  as  res  judicata ; 
and  if  I  wantsd  to  xef er  to  amr  •athority  for  that  I 
should  nflBr  to  Ibe  ease  of  IfemngUm  Levy, 
and  the  judgments  of  Mftrtin,  R.,  Bramwell,  B., 
and  Blackburn,  J.,  in  that  case,  all  of  whom 
say  this,  that  not  mdy  what  you  do  set  up  in  an 
action,  but  what  you  could  have  sot  uj)  in  an  action 
before  judgmsntt  is  concluded  by  tho  juil^^meut,  and 
cannot  be  leoponed  afterwords  in  litigation  betweon 
the  same  pwties.  So  I  say  here,  tids  soceeotor, 
Stephen  Jlidgley,  hod*  beyund  all  doubt,  more  thiiTi 
tho  j)lea  of  the  Statute  of  Limitations  ;  he  hud  an 
.idjudication  winch  ho  could  set  up  aKaiiist  any  claim 
which  was  made  by  these  two  ladies,  the  Misses 
Sager.  for  this  £135.  That  bsiog  SO,  il  lamdll^ 
in  thatt  it  seems  to  ma  that  tho  ease  of  7h  re  Anns- 
ton,  Fiddw.  WMU  in  Oe  Ooortof  Appeal  has  con- 
cluded the  matter,  because  in  that  case  the  court-- 
to  use  the  words  of  Fry,  L.J.,  in  doliveriug  judg- 
ment— said  that  this  excojition  of  the  Statute  of 
Limitations  which  an  executor  need  not  set  up  is  an 
anomaly.  In  that  case  the  question  was  whether  tho 
eMcntoir  was  hound  to  setup  the  Stotato  of  Fraods, 


andtheoovrt  hddOtttbewas.  If  a  man  had  at  bis 

command  .a  plea  which  would  hi-  a  plea  in  bar,  as  I 
hold  Su^phen  Midgley  had,  I  cannot  distinguish  this 
case  from  that  of  Field  v.  IVhitf.  I  fully  afrrec  with 
the  judgments  whiuh  fell  from  the  Lords  Justices  iu 
that  case— namely,  that  the  doctrine  that  the  executor 
was  not  bound  to  sot  up  the  vim  of  tho  Stetuto  of 
LimitationB  is  an  anomaly,  and  Is  not  to  be  extended. 
That  is  firm  ground.  That  was  the  view  of  Komer, 
J.,  and  I  agree  with  him.  That  brings  me  to  the 
point  whether  Stephen  Midgley  was  guilty  of  a 
dcmtituvit  when  he  paid  the  mon^  under  the  ciioum* 
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Htauces  which  I  haro  narrated.  MjMMmriSt  yes. 
80  much  for  Stephen  Midf^loy. 

Then  cornea  the  questiun  about  the  Misses  Sager 
and  Mr.  Plant.  On  that  I  have  nothiog  to  add  to 
what  has  fallen  from  the  Lords  JnstkM  nho  have 
weoeded  me.  It  aeems  to  me  that  Mr.  Plant  was 
uie  originator  of  all  this,  that  he  had  the  money 
under  his  control,  although  it  was  held  for  the  benefit 
of  the  Misses  Sager,  and  that,  therefore,  they  were 
necessary  parties.  I  will  add  that  au  that 
Idndley,  L.  J.,  has  said  baa  my  nU  ao^oieaoeooe. 

Appeal  ditmitted. 

Solicitors  for  the  appeOanfa^  AoUAm,  AOMiy,  A  Co. ; 

J.  E.  A  //.  .SVo» ;  Bower,  OWfM,  A  Bower,  far  Plant, 

AbbottB,  Jb  riant,  Preston. 

Solid  tors  for  the  renpondflnt*  Cfrowdtrt  Vimrd, 
for  Skmkm    8onh  Chorlay. 


Ho%Trr  V.  Bajil  or  HABimronm.  (a.) 

Quit  rent  payahh  in  respect  of  copyhold  trnenviif  -Xun- 
paymeni — Statui€$  of  Limitation  (3  if;  4  IVill.  4,  r. 
27,  ss.  S,  S,  omI  S7  4  88  Ftef.  e.  67» «.  1). 

,1  'piii  ri  lit  fHifiahh  in  n  tjifcl  of  </  i  npyhold  Ifueinent 
M  LiahU  tu  be  barred  uitder  the  titatutei  vf  Limitation. 

Point  of  law. 

This  action  was,  in  September,  1SP2,  broiipht 
Iw  a  copyholder  and  her  tenant  aRaiust  the  lonl 
of  the  maiKir  of  Sawley,  in  Derby»hire,  of  whom 
the  copyhold  tenement  was  held,  for  a  declaration 
that  a  quit  rent  payable  in  respect  of  the  copy- 
hold teoemeni,  aad  whidi  had  not  been  paid  for 
flftoen  years,  was  hamd  by  the  Beal  Pro]>erty  Limi- 
Ution  Acts  (3  .1-  4  Will,  t,  c.  27,  and  .'57  \  .{S  Vict.  c. 
57),  and  for  au  injuuotion  to  rostrain  the  defendant 
from  a  thiiatnad  diattaw  fbr  thia  aiiaaii  of  tha  quit 
rent. 

The  point  of  law  as  to  whether  the  c>  >]iyhold  quit 
nut  had  been  mtingiwhM  under  the  aboTO-men- 
tioned  Ada  was  by  oonsent  set  dowD  in  the  action 

under  ord.  2o,  r.  2,  of  the  Kules  of  the  Supreme 
Court,  IHKI,  juid  was  now  heard  and  dotarminoa. 

The  statute  :i  &  I  Will.  },  c.  27,  ena«t«,  in  section  1 : 
That  the  words  and  expressions  hereafter  mentionod, 
which  in  their  ordinary  signification  have  a  more 
oonfinad  or  »  diffarenft  meaning,  shall  ia  this  Act, 
except  where  the  natnre  of  the  provision  or  the  con- 
text of  the  Act  shall  exclude  such  construction,  lin 
interpreted  as  follows  ;  and  then  it  says  :  "  The  word 
*  rent '  shall  extend  to  all  heriots  and  to  all  sorricea 
and  soits  fbr  which  a  distress  may  be  made,  and  to 
aU  amndtiss  end  periodioal  snms  of  money  charged 
or  payable  oat  of  any  land  (except  moduses 
or  oompositiona  belonging  to  a  spiritual  or  eleemosyn- 
iiry  corporation  sole)."  Section  2  provides  "  thtit 
after  the  3l8t  day  of  December,  1833,  no  person  shall 
make  tin  entry  or  distress  or  bring  an  action  to  recover 
any  land  or  rent  but  within  twenty  years  next  after 
the  time  at  wUeh  the  flie  rwht  to  make  sooh  entry 
or  distress  or  to  bring  such  action  shall  have  first 
aocmod  to  some  person  through  whom  he  claims ; 
or,  if  such  right  shall  not  have  accrued  to  any  person 

(a.)  Beported  byW.  A.  G.  Woods,  Esq., 
at-Law. 


through  whom  lif>  i  liiims,  then  within  twenty  yoart 
next  after  the  time  at  which  the  right  to  make  such 
entry  or  distress  or  tO  bsioig  such  action  shidl  have 
fintMomed  to  the  gswoa  maUag  «r  briimg^e 
same."  Oeolion  3  oomtains  anaotmanls  as  flia  time 
when  the  ripht  is  to  ho  deemed  to  have  first  accmed : 
"  that  iH  to  say,  when  thi>  {►ersoii  claiming  such  l.ind 
or  rent,  or  some  person  throii^^h  he  claims,  shall  in 
respect  of  the  '  estate  or  interest '  claimed  hare  been  in 
possession  or  in  receipt  of  the  profitaof  such  land  or  in 
reosipt  of  sooh  rents,  and  shiil  wUle  staflsd  tliaralo 
have  been  dispossessed  or  have  diseotiliaaed  sudh 
jvos.session  or  receipt,  then  such  right  shall  be  deemed 
to  have  firnt  accrued  at  the  time  of  such  disiKtasession 
or  discontinuance  of  possession,  or  at  the  last  timo  m 
which  any  such  profits  or  rent  were  or  was  so 
received."  Then  there  are  osrtain  instances  pveo- 
The  period  of  twenty  yean  msalioned  in  secnoa  % 
was  redBpsd  to  twelve  yean  by  aaolioB  lof  4n  Bed 
Pnpar^  Tmftatinn  Ast.  1874. 

BtaUt  Q'0*t  end  L.  Jenkiia,  for  the  plaintiffs.— 
The  defendant's  ripht  is  barred  by  the  Acts.  Quit 
itnfs  .in   n  iit.s  of  assize,  and  are  chief  rents  pay- 
abhr   in  resjiect  either  of   freeholds  or  copyholds. 
These  rents  were  within  the  statute  32  Heu.  8,  c.  2: 
Eldridge     Knotty  I  Oowp.  214.  The  Acts  apply  to 
freehold  quit  tents:  Owen  T.  D$  Assmmr,  16  IL 
.V  W.  .-.47.  o  Ex.  166;  Rirl  of  ChichefUr  v.  riall,  17 
h.  T.  ( ).  S.  121.    Copyhold  quit  rt^nts  are  also  within 
tlie  Acts.     The  text-bo<jks,  both  old  and  modem, 
have  never  drft^^^l  any  distinction  bctwoen  the  two 
kinds  of  (juit  rents  in  this  napect :  Scriveji  on  Ckjpy- 
holds.  2na  ed.,  voU  1,  p.  4 19,  tith  ed..  p.  209 ;  Gmiss's 
Digest,  4th  ed.,  til  81.  c.  2,  pi.  45;  Bladatone's 
Commentaries,  pi.  3,  p.  189,  note  3;  Bacon's  Abri  lj:- 
ment.  Copyhold,  M.  238  ;  Klton  on  Copyholds,  6th  e<l.. 
pp.  211-214.  The  report  of  the  CO mmLssionens  on  which 
the  re;il  property  statutes  passed  in  1H32-3  were 
founded  shows  that  the  oommissioucrs  intended  to 
include  flopyhold  quit  nnts  in  the  Seal  rwpsiVy 
Tdmitation  Aet,  ror  they  ostinnidied  between 
imcient  and  conventional  rents  (sncn  as  nmts  under 
leases  or  agreements),  ami  reeoniniendeil  that  tlie  Act 
shouM  ajiply  to  sueli  am  u  nt  rents.    Copyhold  quit 
rent  is  within  the  very  worJmp  of  3  &  4  Will.  4,  c. 
27,  s.  2,  for  it  is  rent  payable  out  of  land,  which,  by 
section  1,  ineladn  oopyholda.  Gonventianal  nnts  an 
not  within  the  slatoto:  Orant  t.  Etti»,  9  H.  ft  W. 
113;  neither  are  heriots:  Aorrf  Zonche  v.  Dnfhi/T-.  23 
W.  K.  r)M,  L.  B.  10  Ex.  172.    Perj)etual  rents,  how- 
ever, are  within  the  statute:  Iriih  Land  C<rmmiMu»\ 
V.  Grant,  33  W.  R.  357.  10  Ann.  Cas.  14.  27.    It  is 
not  necessary  that  there  shoula  be  disaeiwin  for  the 
Act  to  apply,  and  if  Qnuii  t.  SOU  haa  daoidsd  that 
it  was  necessary,  the  Twastmlng  in  fliat  ean  doss  not 
support  that  decision.    More  denial,  which  is  not 
disseisin  (Coke  upon  Littleton,  160  b),  is  sufBcient: 
Owenv.  he  lieanwjir ;  Adnam  v.  The  Earl  of  Sand- 
wich, 2  Q.  B.  D.  485,  25  W.  R.  Dig.  148.  There 
is  no  analogy  between  copyhold  quit  rents  aad 
leaseholds,  but  freehold  and  O0|pyhold  qvik  nnts  an 
alike  in  many  respects.    The  lofd  bin  the  same 
remedies  in  both  cases :  Booth  on  Bcal  Actions,  2nd 
ed.,  p.  263;  Watkin's  Copyholds,  4th  ed.,  vol.  2.  p. 
140;  North  v.  Earl  of  Strafford,  3  P.  W.  148.  They  have 
the  same  origin ;  the  lord  has  an  estate  at  couimon 
law  in  both  kinds  of  quit  rants ;  Gilbert  on  Tenures, 
oth  od.,  p.  402 ;  Watkins  on  Copyhold,  4th  ed.,  vol.  2, 
p.  l.'iO.    A  copyholder  may  prescribe  in  fee  asainst 
his  lord  :  Yim  r's  Abridgment.  2ud  ed..  Copyhold,  p. 
224 ;  In  re  Lidiard'a  Cuntrad^  37  W.  B.  793,  42  Ch. 
D.  254. 

IIasfin;fs,  Q.C.,  and  Arthihald  Brown,  for  flw  da- 
fendant. — Copyhold  quit  renta  diSar  from  thoss  pS|f> 
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abto  in  iMpeet  of  andMrtfraehoIds,  iMliicli  am  sepa- 
mte  tfliMoients,  although  they  poan  with  the  manor : 
BIton,  p.  11.  They  are  incident  to  tho  lord's  rever- 
sion, and  iin"  therefore  similar  to  leasehold  rents: 
Gilbert  on  Tenures,  p.  3(»S  ;  lAiinjUier  v.  //iimphrru, 
Cro.  Elii.  524  ;  B«in«r«  owe-.  2  Strange.  78U.  Rolfe.B., 
ia  OroHt  v.  A7/ts  oooodered  that  the  word  *•  tent"  in 
MMtion  2  of  tho  Act  of  18SS  was  to  be  confined  to 
nnta  axisting  as  an  inheritance  di.stinct  frnm  the 
1aii<3,  and  tho  question  is,  therefore,  whether  tho  lord 
lias  iin  iiitt  ri'Ht  in  tho  rent  as  distinguished  from  the 
laiul  out  of  which  it  issues.  Although  a  copyholder 
may  possibly  prescribe  against  bis  lord  as  regards 
mattar  advecM  to  his  tannre,  he  OMmot  do  ao  with 
refcnaoe  to  the  ineidenta  of  liw  fenim.  ne  point 
wax  not  decided  in  /«  re  f.i<fi'ir>rii  <\n,ir'r-t.  Tho  old 
Act  of  Limitation  (.'{•J  Hon.  H,  i-.  'J)  (tpjiliwi  to  copy- 
holds: Tarrant  v.  fftl/itr,  .'J  T.  li.  1»>2,  172-3, 
but  it  could  only  apply  to  suits  in  the  lord's  court : 
(Ulbert  on  Tenures.j).  309  ;  and  did  not  apply  to  ser- 
vioes:  18crivenoiiC^Dyhoida,4t]iad.,p.481,2ndad., 
p.  419.  It ig donbtfaliHioCher eopylidda eanw within 
93  Hen.  8,  c  37,  which  ciifiMi  il  i  xeontoitto  di.striiin 
for  arrears  of  rent :  2  AVutkiim  on  Copyholds,  pp.  1.S2, 
195;    Ayiilrtnn  V.   Jhntij,    Yolvcrton,  ;    l.niir  v. 

Atejronihr,  Brf)wnlow,  140;  «  Vin.  Abr.,  p.  plao. 
2 ;  GiDiert  on  Tenures,  p.  298.  Than  it  no  case  which 
iaaa  decided  that  a  oopyholder  can  ao^uiie  the  i(ea<- 
hold  manly  by  adTene  poaaearion:  Tvmtr  t.  <7iOTr- 

dimu  of  Wfst  nronwirf,  r„i<,„,  i)  W.  R.  15*..  Tlieso 
rente  are  analogciua  to  tithe  jjaymentii,  which  were 
hehl  not  to  be  aflTectc*!  by  the  :J  &  4  Will.  4,  c.  27,  a.s 
between  the  tithcowner  and  tho  tithopayer,  because 
titek  Aol  only  applied  as  between  adverse  tithe- 
ownen :  Dean  of  £h/  r.  OiMh,  IS  M.  &  W.  617  :  nam 
of  Ely  y.  Blis»,  2  IM  O.  M.  ft  O.  409.  Although  in 
Irish  [aiiuI  ('"inmi»!^iiin  v.  Grant  Lord  Sclbome  seems 
to  have  doubted  the  correctness  of  those  dfcisions, 
we  submit  that  they  are  correct :  /'m/if  v.  Kflnifr,  37 
W.  E.  273,  13  App."  Qtia.  (513.  The  lord's  right  to  tho 
vent  is  not  barred  as  lung  m  the  relation  of  landlord 
and  tenant  eadota:  ArckMd  v.  5cit%,  9  H.  L.  Cas. 
900.  10  W.  S.  H.  Xh  iHg.  5 ;  for  the  lord's  estate  is 
in  the  property,  and  not  in  the  rent  which  issues  out 
of  it ;  I'r'»r,.tt  V.  Ihno  lirr,  3  B.  &  A«l.  S  I!)  ;  A'c/r</i  v. 
Karl  of  Slr<iff(irtl;  ShnUl'  n'urth  v.  ti'.irniU,  Garth. 
90.  Hktridae  v.  Knott  is  not  an  authority  that  a  ooot- 
hold  tent  tt  liable  to  be  bemd,  beoanae  there  me 
tenement  was  a  freehold  tenement. 

Jiealf,  Q.C..  was  not  called  upon  to  reply. 

Stikli\(5,  J. — This  iiction  niises  ii  .short  question  of 
law,  namely,  whether  whi  ro  a  quit  rent  payable  in 
reapect  of  a  copyhold  tenement  has  not  been  paid  for 
the  laat  fifteen  years— that  is  roughly  the  period — the 
riglifc  to  it  ia  baned  by  the  Statute  of  Limitations, 
S  ft  4  Wm.  4,  0.  37,  as  amended  by  tho  Real 
Property  Limitation  Act,  1874.  Tho  earlier  Act  is  an 
Act  "  for  tho  liuiitfttion  of  actions  and  suits  relating 
to  real  property,  and  for  simplifying  the  remedies  for 
trying  the  rights  thereto.'*  [His  lordship  then 
referred  to  sections  1,  2,  and  3  of  the  Act,  and  con- 
tinued:—] Shortly  after  the  passing  of  that  Act 
qnestiona  arose  as  to  what  aoriof  rents  the  statute 
applied  to.  The  Htafnte  having  beon  j)ass(sl  in  i  s.'i.J, 
the  question  arose  in  the  case  of  I'a-jtt  v.  /'i//.  y, 
2  Bing.  N.  C.  671),  altiiouj,'h  it  was  not  decided,  as  to 
whether  rents  reserved  on  leases  fell  within  the 
olatiite.  Tindal,  C.J., says  this:  "  If  we  were  bound 
to  decide  whether  or  not  the  cases  fell  within  3  &  i 
Will.  4,  e.  27,  T  should  say  there  are  strong 
r»^:isims  for  thinking  that  it  does  not  include  the 
present  case.  That  statute  ia  entitled,  'An  Act  for 
the  limitation  of  actions  and  suit^  relating  to  pro[^)crty 
— for  simplifying  the  rentedies  for  trying  the 


rights  thereto ' ;  wUoh  seams  mora  pertinent  to  rsnta 

that  are  a  charge  on  the  land  than  to  mere  con- 
ventional rent.i."  Then  he  Ti'tcn  to  other  considera- 
tions that  go  to  that  cfTcct.  Tn  the  case  of  TIk  D-an 
of  Ely  V.  Bli»8  Lord  St.  Leooanls  says,  2  De  G.  M.  &  G. 
472 :  *  I  think  it  clear,  from  repeated  consideration  of 
it,  that  *  rent '  in  the  sense  m  which  it  is  spoken  of  ia 
the  2nd  section  mesns  rent  of  fnheritaaoe.  and  that  it 
does  not  mean  rent  reserved  by  a  lease,  for  example,  a 
rent  in  thu  common  and  ordinary  form,  or  a  render 
of  rent  for  proj)erty."  Ami  tlin  deeisions  have  goue 
to  this.  In  tho  cjise  of  Jnmts  v.  Sultrr,  3  Bing.  N.  C. 
.'>44,  it  was  held  that  an  annuity  accruing  by  will  fell 
within  the  2nd  aeetion  of  the  statute,  and  that 
although  the  aeotSon  didnotoontain  any  ptuvWon 
as  ti>  rent  occming  by  will.  Tliat  section  says  :  "And 
when  the  person  rlaiming  such  land  or  rent  shall 
claim  in  resjH  ct  of  an  estate  or  interest  in  pos.<ifh.KiriM 
granted,  appointed,  or  otlierwise  assured  by  any 
instrument  (other  than  a  will)  to  him."  Then  there 
is  a  oartain  provUon  aa  to  the  time  at  which  the  right 
is  to  be  deemed  to  haTe  aoomed.  Upon  that  it  waa 

arfjued  that  the  operation  of  tho  2nd  section  was 
limited  to  the  cases  which  were  enumerated  in  theljrd 
section.  Tindal,  C.J.,  says  this  ;  "  ^V  In  n  thi.s  CJiso 
was  originally  before  the  court  upon  a  motion  for  a 
new  trial  after  the  rule  had  been  made  absolute  upon 
a  nouad  perfectly  distinct  from  that  which  is  now 
before  ns,  an  opmion  was  expressed  by  the  judge 
then  in  ooiirt  that  the  present  case  was  excluded  from 
the  operation  of  tho  2n(l  section  by  rea.son  of  its  not 
being  i  iimprehonded  within  tho  .'5rd  ;  which  3nl  sec- 
tion Bpi»eared  to  us,  upon  a  more  hasty  view,  to  con- 
tain an  enumeration  of  inatanc<»  to  which  only  the  2nd 
section  oould  be  held  to  be  Mt^icabkti  For  myself, 
howorer,  I  am  ready  to  admtt,  and  I  am  authorised 
at  tho  same  time  to  say  the  same  for  my  throo 
brethren  who  were  then  in  court,  that  the  further 
argmiieiit  wliich  we  have  heard  on  this  point,  when 
brought  directly  before  us  for  judgment  upon  the 
roco^,  and  tlie  further  opportunity  for  consiaeration 
which  has  been  affoided  us,  has  mdnoed  us  to  alter 
the  opinion  we  then  formed,  and  lhat  we  tirfnlc  (in 
which  njy  brother  Vaughan  entirely  concurs  with  us) 
that  this  ease  is  govenieil  by  the  'Jiid  section  of  the 
statute,  which,  un<ler  the  f;n  ts  fmnid  in  the  special 
verdict,  affords  a  bar  to  all  claim  and  title  to  the  an- 
nuity. That  the  case  must  have  been  governed  by  the 
and  section,  if  that  asotion  had  stood  alone,  cannot  be 
donbted ;  and  upon  a  more  bloee  examination  of  the 
.jrd  section  tho  object  and  intent  of  it  seom  to  us  to 
Ix!  no  moro  than  this  :  to  rxjjlain  and  give  a  con- 
struction to  the  enactment  contained  in  the  2nd  clause 
as  to  *  the  time  at  which  the  right  to  make  a  distress 
for  any  rent  ab^  be  deemed  to  nave  first  accrued,'  in 
those  oases  only  in  which  doubt  or  difHooltj  mi^t 
occur;  leaving  every  case  which  ]>1ainly  faUa  wiuin 
the  general  words  of  tho  2nd  section  but  is  not 
included  amongst  the  instances  given  by  the  3rd  to 
be  governed  by  the  operation  of  the  2nd." 

Tom.  in  the  cose  of  Owen  v.  Ik  Ii>xiuvoir  it  was 
held  that  a  quit  rent  payable  in  respect  of  a  freehold 
tenement  was  liable  to  be  baned  by  the  opaimtion  of 
section  2  of  this  statute.  Now  there  la  no  decision 
jirecis<?ly  in  point  as  regards  a  quit  rent  jiayablo  in 
resi>ect  of  a  copyhold  tenement ;  but  if,  as  was  decided 
in  Oii  tn  v.  /V  Itmnvoir,  a  quit  rent  payable  in  respect 
of  a  freehold  tenement  falls  under  section  2  of  the 
Statute  of  Lhnitotiona,  to  triush  I  haTe  referred,  and 
is  Hablo  to  be  baned  by  non-payment,  it  is  extremely 
difficult  to  see  why  a  qnit  rent  payable  in  respect  of 
a  copyhold  tenement  whould  not  be  equally  barred  ; 
an<l  tlio  bunlcn  ajipears  to  mo  to  lie  upon  those  who 
assert  that  it  is  not.  Now  the  ground  leally  on  whioh 
it  is  Mid  that  this  rent  payable  in  reapect  of  a  copf- 
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hold  tenement  is  not  barred  by  the  statute  is  bfised  on 
some  lanfuage  used  by  the  Court  of  Exchequer  in 
Ora  tit  V.  Mi$f  wliiob  decided  that  the  statute  did  not 
apply  to  rent  roMTTfld  on  a  lease,  la  dealing  witli 
the  case  and  in  urrivin^  at  the  s&iue  conclusion  as 
snggcstcd  by  Tindfil,  C..J.,  in  the  tirst  case  I  men- 
tioned of  J'ii;itt  V.  Foltij,   -2  Bing.  N.  C.  <;T9,  tho 
court  dealt  tirst  of  all  with  the  2nd  section,  and 
tiiey  said:  "In  order  to  come  to  a  just  conclusion 
as  to  the  meaning  of  the  woid  'cent'  as  used  in 
the  two  seottons  to  which  we  have  referred,  it  is 
imijortant  first  to  consider  what  is  thf  mraning  of 
the  word  '  recover  '  ti8  used   iu  the  2nd  section. 
Tlio  enactment  is   that  no  person   sliall  make  an 
entry  or  distress,  or  bring  on  action  to  '  recover  '  any 
land  or  rent,  but  within  twenty  yeaes,  Ac  Now 
so  far  as  relates  to  land  thowocd  'recover'  in  this 
passage  clearly  mesns  flie  same  thing  as  'obtain 
jtossosaion  or  seisin  of.'  Tho  clause  assumes  one  party 
to  be  in  wrongful  seisin  or  possession  of  land  to  which 
anotiier  has  tlio   right,  and   then   limits  the  time 
within  which  tho  right  must  be  asserted.    If  such 
be   tho  meaning  of   the  word  '  recover '  when 
need  with  mteanoa  to  one  of  its  objects,  '  land,' 
it  iM  Tvrj  reasonaUe  to  suppose  that  tho  Li^latnro 
intended  it  to  have  the  sumc  nieauinj^  in  re«])eot  of  tlie 
other  object,  '  rent.'    It  is  true,  iudwd,  that  with 
rosiNict  to  an  incorporeal  horoditamout  like  rent  there 
cannot  bo  strictly  any  wrongful  adverse  seisin  or 
possession  by  another.   If  A.  daims  snd  reoeives  the 
rent  due  to  B.,  B.  has  still  the  same  right  against  the 
terre-tenant  as  if  no  payment  had  been  made  to  A. 
The  receipt  of  rent  by  A.  is  not  inconsistent  with 
possession  of  the  same  laud  by  B.    But  still,  before 
the  passing  of  this  Act  a  party  seised  of  rents, 
whether  rents  service,  ront-charges,  or  rents  seek, 
miffht,  in  case  the  rent  was  paid  to  another  or  with- 
hem  from  him,  consider  himsdf ,  if  he  thought  fit,  as 
being  disseised  of  such  rent.    Arid  a  party  electing  to 
( onsider  himself  so  dissciacil  might  have  the  same 
remedy  by  an  assize  to  recover  seisin  of  his  rent  as  a 
party  disseised  of  land  might  have  to  recover  seisin  of 
his  land.  The  judgment  in  eaob  oasa  waa  the  same, 
*  {(ud  racMperet  tei$inam ' ;  and  m  aacfli  oaae  the  }>arty 
was  entitled  to  a  writ  of  habere  facias  armniim"  and 
so  on.    Then  the  court  goes  on  : — "  Now  wo  are  of 
upiniun  that  it  is  to  this  sort  of  recovery  only  that 
the  -nd  section  of  the  statut^^i  has  reference,  for  such 
is  clearly  the  meaning  of  tha  word  '  recover '  when 
used  with  refetenoe  to  land;  and  the  i^ain  giam- 
autiaal  constmalion  zeqoiree  ns  to  giro  it  tha  sama 
meauhig  when  applied  to  rent,  unless,  lAidl  ia  not 
fh^case  here,  some  manifest  absurdity  or  inconvenience 
should  result  from  our  so  duinp.    It  follows  from 
hence  as  a  matter  of  course  that  the  word '  rent '  in  the 
2nd  section  must  necessarily  hi-  confined  to  rent, 
^liloli  might  in  its  nature  have  been  the  object  of 
soflb  a  recovery,  and  this  oertainly  does  not  mdude 
the   rent   reservetl  on  eonimon    hioscs   for  years. 
Acconling  to  our  view  of  this  case,  thereforo,  even  if 
the  L'nd  section  stood  alone,  we  shoidd  have  been  of 
opinion  that  tho  pleas  in  bar  afforded  no  answer  to 
the  defendant's  cognizance,  and  consequently  that  he 
was  entitled  to  judgment  in  his  fovoor."   I  stop 
there  to  remark  that  that  passage  has  been  oommenteQ 
upon  by  Lord  Selbome  in  the  House  of  Ijords  in  tho 
case  of  the  Irisk  Land  ('ommieaiou  v.  Grant,  10  App. 
Oils.   14.    Ilia  lordship,  at  p.  2G,  says  this: — "The 
points  decided  in  Grant  v.  EUia  was  that  the  word 
*rant*  in  tlio  statute  did  not  mean  a  conventional  rent 
leeuifed  by  alsase,  which  is  undoabtad  law.  Among 
othor  reasons  for  that  oondnston  one  was  founded 

upon  the  uHe  of  the  wor'l  '  recover '  in  tho  2nd  section, 
which  the  court  considered  to  refer  to  '  that  sort  of 
rooovwy  iHiiflh»  beinra  the  paning  of  fha  A0t» 


open  to  a  party  seised  of  rents,  whether  rents  service, 
rent-charges,  or  rents  sedkt*  ^fl^  might  '  in  case  tile 
rent  was  paid  to  another  or  withnald  from  him, 
oondderbimadf,  if  bethought  fit,  as  being  dSssened 

of  such  rent,'  and  who  '  electing  t<»  consider  him*  lf  so 
disseised  might  have  tho  same  remedy  liy  an  a-ssizu  to 
recover  seisin  of  his  rent  as  a  party  disseised  ui  land 
might  have  to  recover  seisin  of  his  Isjod ;  the  judgment 
in  each  case  being  the  same,  qitod  recuperH  $eitiiiajn.' 
I  tan  fat  from  nndsntaading  thia  (aa  antth,  H.IL, 
appeal*  to  bave  tmdentood  it:  see  10  Jr.  Eq.  Bep. 
418)  as  meant  to  imply  that  tho  application  of  the 
statute,  in  cases  of  rent,  as  between  the  owTier  <jf  the 
rent  and  the  person  'withholding'  it  'from  him' 
could  after  the  abolition  of  real  and  mixed  actions  bj 
section  3ti  of  tho  same  statute,  depend  in  aajr  waj 
Upon  the  form  of  pxooaading  for  the  assertion  or 
reoovery  of  the  tie^t.'*  Therefore,  haviug  regard  to 
that,  I  think  th>'  pa-ssjigo  from  Grant  v.  EUu  that  I 
have  just  n^ad  is  not  to  be  trcatocl  as  indicating  that 
in  order  to  bring  the  case  within  the  statute  you  must 
have  the  same  mode  of  prooeediiu;  for  the  assertion  or 
recovery  of  the  right  as  eiistea  prior  to  the  paa^ 
ing  of  tue  statute ;  out  the  rents  to  which  such  roans 
of  procedure  were  applicable  give  a  general  indica- 
tion of  tho  nature  or  sort  of  rcuis  in  respect  of  which 
the  statute  is  to  apply.  Then  Tx^rd  Sellwme 
continues  : — '*  If  it  had  been  said  in  flmuf  v.  Klli*  as 
to  rents  of  '"^"^"^  genaraUy  that  the  2nd  i 
of  fhartat«todidiM>t^9ly  to  any  case  of; 
payment  of  rent  or  to  any  action  by  the  owner  of  a 
rent  against  the  person  liable  to  pay  it,  it  would  be 
necesiiary  to  determine  whether  this  cr  the  contrary  law 
laid  down  in  tho  prior  case  of  Jaiiws  v.  Halter  and  the 
subsequent  case  of  Vwni  v.  ]k  i^murotr  was  oocreoL 
There  «aa  .be  no  doubt,  I  think,  of  the  nomwhiesB 
of  tim  deewions  in  Janm  t.  SmUer  and  (hem  t.  Dt 
neauvoir"  (so  that  the  correctness  of  those  decisions 
is  recognlzod  in  the  House  of  Lords),  "  which  deter- 
mined that  the  right  to  distrain  or  hrinj,'  an  ;iutian 
for  a  quit  rent  or  other  in  q^otual  rent  is  within  tbe 
2nd  and  3rd  sections  of  the  statute,  and  may  be  barred 
non-pMaMttt  fkv  twenty  years  before  distress  at 
action.  Bolfe,  B.,  wbo  demered  tiie  jndgmenl  in 
Grant  v.  E1U»,  concurred  in  the  decision  of  Otem  v. 
I),-  ftmnvoir,  which  waw  aftirmed  in  the  Exchequer 
Chamlxjr.  The  more  use  of  the  word  '  ilistre»s '  (as 
well  as  '  entry  *  and  '  action  '}  in  the  2ud  section  would 
have  appeared  to  me  to  show  that  this  moil  bam 
been  tiia  intention  of  the  Legislatoxe." 

Now,  then,  let  us  ootudder  for  one  moment  wfaetiur 
fte  quit  rent  payable  in  respect  of  a  copyhold  tene- 
ment is  more  analogous  to  a  quit  rent  payable  in  rc- 
8{i<  ct  of  a  freehold  tenement,  or  to  a  rent  reserved  mi 
a  demise.  To  propoimd  Huch  a  question  soems  to  be 
almost  to  answer  it.  A  quit  rent  payable  in  lespeat 
of  a  com^li'il'l  i*  peipetual ;  it  is  not  limited  fbr  n 
period  (»  time  eoeb  as  is  the  i«nt  leaarred  bj  » lease 
for  a  term  of  years.  It  is  a  rent  (as  is  jiut  in  the 
eases  of  J'fir/d  v.  Fvlfy  and  y>fifia  «/'  v.  Jilim)  of 
inheritance.  The  origin  of  a  quit  rent  in  respect  off 
freeholds  and  iu  respect  of  copyholds  is  cxact^ 
similar.  If  authcci^  oa  wanted  for  that  it  enoogn 
to  mention  the  pawge  from  Gilbert  on  Tenures, 
which  baa  been  rmrred  to  in  tbe  course  of  the  argu- 
ment :  "  A  lord  of  a  intinor  may  avow  for  the  rent  or 
service  of  his  copyholder  in  any  court  at  \S'ostmin8ter ; 
for  lu'  lias  an  estate  at  commou  law  iu  the  rent,  aud 
not  a  customary  eatatt; ;  and  it  is  due  to  him  upon  tho 
same  grounds  aud  reasons  in  law  as  the  rent  of  free- 
hold lands  is."  Lastly  and  this  ia  not  immaterial^ 
it  ia  not  a  rent  whidi,  as  between  the  person  to ' 
it  is  duo  and  tho  person  by  whom  it  is  payable,  i 
be  made  the  subject  of  agreement  like  the  rent  in  a 
In  tiiat  xeipeofc  it  M  liniilar  to  ft  qoit  rent  pag^ 
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'Hion  C!ouRT.  Howm  v.  E.vbl  of  Habainoton. — In  be  Anthony.  IIuhi  Coi-ut. 


aUtt  in  caqpeot.  of  toehdd  land.  Tb»  Stetate  of 
^mAi  Ruplom  liM  {irevuutfld       owtmm  of  Cnohold 

lkn<1s  from  prunting:  out  thfir  lands  in  considcnition 
of  i>erpctual  rents,  or  rather  from  ruserving  to  thom- 
selvBS  perpotuiil  n^nts  huwiuso  thyy  m;iy  Vir  grantod  in 
resjiect  of  a  reiit-thargo,  which  is  a  different  thing. 
The  Statute  of  Quia  Emptorea  does  not  apply  to  copy- 
bolda ;  and  it  Is  tnie  tliat  when  oopyhold  land  oomes 
biok  to  flie  bands  of  fhe  lord  he  may  grant  it  oat 
afn  sh.  bat  he  ia  bound  to  do  so  in  the  sunie  way  ns  it 
had  bt'cn  gninted  before.  1  will  reatl  a  fow  words  on 
that  point  from  Mr.  Ulton's  Law  of  Copyholds  and 
Customary  Tenures  of  Land.  He  says  (2nd  ed.,  at  p. 
211)  :  "  When  the  copyhold  comes  into  tlM  hands  of 
the  lord  it  haa  beoB  uown  thai  h«  nuqr  Mgiaot  it  a» 
copyhold,  provided  ^t  h»  has  oraated  no  oonunon 
law  interest  in  the  land  higher  fliuii  !i  (eimnc  v  at  will. 
Upon  a  grunt  of  this  kind  ho  may  alicuute  the  t^^ne- 
nient  by  parr  els,  and  apportion  the  rent  ami  sorv'icea, 
bat  he  must  not  alter  them  in  any  other  way,  as  he  is 
'eustom'H  instrument,'  and  is  not  permitted  to  create 
what  would  in  effiaot  be  n  now  sopyhoUL  He  can 
neither  add  to  nor  diminiiA  €lio  aaetent  rent,  ntnr 
niutr  the  minutest  Tariation  in  other  re-spects."  Now 
it  fk  enis  to  luo  that  these  are  most  material  matters 
in  considering  whether  the  quit  rent  jiayablo  in  re- 
spect of  copyholds  is  more  analogous  to  a  quit  rent 
payable  in  respect  of  frediolds  than  to  rent  reiorvcHl 
npon  a  demise  for  a  term  of  years  of  land.  There  is 
no  doubt  one  difference  between  quit  rents  ]}ayablo  in 
respect  of  frei  hnlds  ami  (juit  rents  payable  in  rcsjK'ct 
of  copyholds.  The  freehold  in  the  case  of  copyholds 
remains  in  the  lord,  the  immediate  freeholder,  just  as 
in  the  case  of  demises  for  years  it  remains  in  the 
grantor.  Great  stress  has  been  laid  npon  that,  and  I 
have  been  refaned  to  a  subsequent  passage  in  the 
judgment  in  Orant  EOis  as  iustifj-ing  the  distinc- 
tion iK'tNs-et  n  quit  rent*  payable  in  respect  of  copy- 
holds and  those  payable  in  resj^eut  of  freeholds.  It 
is  to  be  observed  that  that  j>a88age  occurs  when  the 
eonrt  proceed  to  deal  with  the  3rd  section,  and  not 
when  uiey  are  dealing  with  the  2nd  section. 

I  have  already  referred  to  Pagti  t.  Fdey  as  show- 
ing that  the  limitations  which  are  introduced  in  the 
3itl  Ht-cti  II,  being  introduced  tUio  intuitu,  are  not  to 
be  treate<l  as  limiting  the  effect  of  section  2.  But. 
further,  Kolfe,  B.,  proceeds  to  say,  in  Grant  v.  Ellii  : 
**  In  the  3rd  and  some  other  seotians  the  Act  ^ro> 
eeeds  to  define  the  time  in  most,  thoagh  (as  is  nOtaosd 
by  Tindal,  C.J.,  in  the  case  of  James  v.  baiter)  not  in 
all  xx^^^blo,  cases,  at  which  the  right  to  make  a  dis- 
tress for  the  purpose  of  recovering  any  rents,  shall  be 
deemed  to  have  first  accrued  to  the  party  making  the 
same.  The  first  case  put  is  that  of  a  party  who  has 
himself,  in  xespeot  of  the  estate  or  tntSKSSt  claimed, 
been  in  possession  of  liie  rent,  and  vho  afterwards 
hasliesn  dispossessod,  or  has  diHC(nitinned  the  receipt 
of  the  rent.  The  estati'  or  interest  cljiiniod  must, 
acofjrding  to  the  context,  mean  tlm  estate  or  interest 
claimed  in  the  rent,  and  not  in  the  lands  out  of  which 
Hie  xsttt  isMMi.  Kmr  •  pmon  sniillad  to  the  rant 
iwsifsd  on  ft  ^fnmntfm  igage  Imt  ysan  bas  ao 
estate  in  the  rent  at  all :  PnteeU  t.  Awefter ;  he  is 
entitled  ti  the  rent  when  it  from  time  to  time  be - 
eoiiics  due,  as  Ix'ing  an  incident  to  his  revernion,  and 
not  because  he  has  any  e^tate  in  the  rent  itself.  He 
is  himself  the  freeholder  of  the  land,  and  cjin,  tlierc- 
foro,  have  noestats  in  rent  issuing  out  of  the  land." 
This  ia  the  pasaam  relied  on  la^^ely  by  the  leanoed 
ooaasd  for  tiie  defendant  in  this  esse,  but  one  must 
nr>t  omit  to  read  the  psssaglS  that  follows : — "  The 
word  ■  inten'st,'  indeed,"  (for  the  words  in  the  statute 
are  '  estate  '  or  '  interest,"  and  not  '  estate '  only)  "  is 
of  so  large  and  oompiehensiTe  a  nature  as  periiaps  to 
sntfanea  Oft  liglit  wUeh  tlw  wn^nioMr  Im  in  tin 


rent  as  incident  to  his  remakm;  stall  that  interest 
can  in  no  fair  soiae  be  dssoiibed  as  the  interest 

claimed.  What  is  claimed  by  a  landlord  distraining 
for  rent  on  a  common  lease  for  years  is  tho  amount 
of  tho  arrears,  wholly  in-esjiectivi'  of  tho  extent  of 
his  estate  or  interest  in  the  reversion,  as  an  incident 
to  which  the  right  to  those  arrears  has  accrued;  what 
he 'recovers'  by  lus  distreu  is  the  amount  doe  lor 
arrears  of  nut,  and  will  be  the  same  whedier  be  is 
tenant  in  fee  simple,  tenant  for  life,  or  tenant  for 
years.  The  statute  in  this  branch  of  section  .'$  clearly 
looks  to  the  party  n  l  overinp  the  sanut  estate  or 
interest  of  which  he  was  previously  possessed  and  of 
which  ho  had  boen  disposoossod,  and  this  is  aJtOfsUmr 
inapplioaMe  to  a  disbms  for  rsnt  incident  to  ft  nvs^ 
sion  expectant  on  a  common  lease  for  yean.** 

Xiiw,  it  is  said  that  hero  the  rent  is  incident  to 
what  is  tcnne<l  tho  reversion  or  th('  legal  freehold, 
which  is  vested  in  the  lord.  The  question  is,  Is  that 
so  ?  Has  the  lord  got  au  estate  iu  his  rent  f  On 
that  Gilbert,  C.B.,  in  tho  passage  I  have  already 
<gted,  distinotly  sam  lie  has  an  estate  at  oommon  law 
hi  the  rent.  That,  it  would  seem  to  me,  is  enough 
for  me  to  act  upon  and  to  justify  me  in  holding  tliat 
the  tirst  of  the  two  pjissagcs  I  have  road  from  (Iruut 
v.  (liM'H  not  ajqily,  but,  at  all  events,  it  appears 

to  mo  it  does  show  thus—  that  the  lord  has  such  au 
"interest"  if  he  has  not  an  estate  in  the  rent  us 
brings  him  within  the  words  "  estate  or  intenst."  If 
it  be  not  an  estate  it  is  so  near  it  that  one  of  the 
most  learned  judges,  a  distinguished  writer  on  Eugli.sh 
law,  has  failed  to  observe  the  distinction  between 
them.  It  seems  to  me  that,  in  this  case,  what  is  here 
claimed  is  the  interest  or  rant  which  the  defendants 
had  before  the  plaintifF  or  his  predecessor  in  title 
ceased  topay,  ana  that  thewoidam  seotiaii  3,  "  estate 
or  interest,"  are  applicable  to  a  distress  tor  such  a 
rent,  although  they  are  "  altogether  inapplituihlo  to  a 
distress  for  rent  incident  to  a  reversion  expectant  on 
a  coumion  lea.se  for  years." 

I  think,  imder  these  circumstances,  the  interpreta- 
tion of  the  statute,  which  is  a  modem  •fai^te,  has 
been  ^'""^^  for  me  with  mswiisTjii  idsaiiMis}  nnd  X 
therefore  hold  that  these  quit  rents  are  mndi  more 
analogous  in  their  nature  and  properties  to  a  quit 
rent  payable  in  resjM^-t  of  freohola  land  than  to  a  rent 
re«orvod  on  a  demise,  wliicli  is  the  only  exception  that 
is  to  prevail  from  the  operation  of  sectiou  2  of  tlie 
statute.  In  my  judgment,  therefore,  the  plaintiffs 
are  right,  and  Uie  point  of  law  nmit  be  decided  in 
their  favour. 

Solicitors  for  the  plaintiflb,  iVoModi!  A  (TodAltx^  for 

liothera  d-  Sons,  Nottingham. 

Solicitors  for  tho  defendant,  Wa^orii, 


Chan.  Div.   j  •  .  . 

Kekowich,  J.  j  '"^ 

/h  re  Antho.ny. 
Antuosy  w.  Anthony,  (a.) 

Adminiiifruttoii — Lnnth  of  teitant  in  tail  delivered  in 
rx'cution  umhr  vrit  vf  elegit->2teviM— .Seoneroftion 
— 1  <6  2  Yitt.  c.  110,  s.  13. 

jMnii»  U>  wAfcA  a  fesfafer  was  hAirvtd  io  tc  talSXkA 

in  fee  aluijtff,  hid  nf  iirhlcfi  In  i«m  ih  fur'  l  uawl  i»taU 
ini't'T  a  fcltiemcut,  ti'cn-  iu  hiii  liJ\ti)H'  delivered  in 
i  j  i  rridioi,  under  a  writ  of  elegit,  io  jud[imrnl  cndHors. 
Th'  !'  -/i't"r  tl'  riM'l  thete  lauds  to  W.  II.  A.,  who  sur- 

(o.)  Beported  by  AastOJa  OjbOVXB,  Esq..  Baixistei- 
ftt-Lnr. 
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Hb.  Or.  Ih  kk  Authony.— Rbo.  v.  Justices  op  Lonuox  aot)  nre  Loxdox  C!oukty  Council.  Hn.  Ct. 


9i»td  ikt  Mkiforanct  died  tnferfNfe,  iMMrlny  JI,  W.  A. 
hi$  heir-at-law.  JI.  IF.  A.  imia  tatant  in  taH  in  po$- 
teuion  of  thue  tands  under  the  timitatioru  of  the  ttttlr- 
tnent. 

Held,  that  the  char(je  created  by  the  juihjinent,  ihou'jh 
tnfigruahlt  against  the  eataie  tail  of  II.  IT.  A.,  xvas  not 
40  ^orteabU  in  vooiunUion      ikt  te^balor'*  ftrtonal 


Adjourned  sammons. 
On  th*  16tk  of  Oeoambor. 


1884,  Jodprnnft 

recoTqrcd  agaiiivt  the  teitetor,  John  Holfii  AnUi 


was 

I  AnUiony, 

for  £1, .>.■)<)  and  cosffl.  On  tho  22nd  of  January.  ISfto, 
a  writ  of  t  hgit  was  duly  issued,  by  virtue  oi  which 
the  sheriif  delivered  to  the  judgment  creditOM MttafS 
lands  in  Essex  belonging  to  the  t««tator. 

By  his  will,  dated  the  7th  of  Fobruary,  1886,  the 
testator  speciaoaUy  devited  these  lendi  to  miliam 
HoUis  Anthony. 

Thfj  testator  died  on  llio  l.'ifli  of  Fobrnarj-,  1800. 
Willitiui  Hollis  Anthony  survived  the  testator  and 
diod  intestate,  leaving  muTj  WiDin  AnUiaiqr  Ue 
heir-at-law. 

On  a  former  sammone  in  the  action  (reported  40 
W.  B.  316,  [1882]  1  Ch.  450}  hie  lordship  held  that 
the  caee  oame  within  Locke  King^s  Acts,  and  that  the 
devisee  was  not  entitled  to  have  the  judgment  satis- 
fied out  of  the  testator's  personal  estate.  Subse- 
quently to  the  decision  of  the  above  summons  it  was 
oiaoovered  that  the  teetator  wee  not  entitled  in  fee  to 
tiM  lands  devised  to  William  HoUb  Anthony,  hat  was 
tanant  in  tail  of  them  under  a  settlement.  It  also 
appeared  that  on  the  testator's  death  the  lands 
devolved,  under  the  limitations  of  the  settlement, 
upon  William  Kollis  Anthony  dunnc  his  life,  and  on 
his  death  upon  Heniy  William  Anftony  at  Us  iame 
in  tail. 

The  jodgment  oreditow  having  been  paid  out  of 

the  personal  estate  of  the  teetator,  the  plaintifF,  the 
executor,  and  one  of  the  residuary  legatees  sought  to 
succeed  to  their  riglits  against  tho  land,  and  took  out 
this  sammons  asking  for  an  order  upon  Henry 
William  Anthony  to  eacaeuto  a  dhMnteiQiBig  aMnnaoe 
of  the  lands. 

I'ernon  Smith,  for  the  plaintiff. — Tho  writ  of  elegit 
is  binding  against  these  lands  by  virtue  of  section  13 
of  1  &  2  ViflL  c.  110,  and  the  duMBon  on  the  former 
manom  remains  good:  Jenkinmm  t.  Hareonrt,  2 
W.  B.  688,  Kay,  f38S.  Henry  William  Anthony 
riioald  eneouto  a  disentailing  assurance:  Lewi$  v. 
Ihauomibt,  SO  Bewr.  898»  4  W.  &  Gh.  Dig*  42. 


C.  £     JmUm*  for 

]l'(irn'io/tnu.  for  TToiiry  Williaiu  Anthony. — Locke 
King's  Acts  do  not  apply  to  the  present  facts  at  all. 
The  former  deoieion  caonot  itand. 

Cur.  adi:  full. 

KfiKEwicn,  J. — The  dieooTary  since  thie  caee  was 
last  before  me  that,  ae  rngHib  part  of  the  property, 
Heniy  William  Antboiqr  MMMMded  thereto,  not  as 
heir  of  his  father,  hat  as  tenant  in  tail  under  an  old 

settlement,  does  not  effect  n»y  decision,  but  renders  it 
inojwnitive  as  regards  this  particular  item.  Even  as 
reganis  tli  il,  the  decision  stands  to  this  extent,  that 
the  judfraient  debt  is  charged  thereon.  The  lan- 
ginga  St  the  statute  (1  &  2  Vict.  c.  110,  s.  13) 
expraMly  extanda  to  land  of  which  the  judgment 
deotor  is  tenant  in  tafl,  and  the  charge  is  enforceable 
ngainst  sucoeaMMB  in  title  not  claiming  through  him 
but  under  a  prior  settlement.  There  is  no  longer  any 
r^m  for  the  application  of  Locke  King's  Acts, 
whioh  operate  only  between  the  persons  tAlring 
tiuov^  Am  debtor  his  real  and  penooal  estate,  hat 
Am  qpMiliMii  anaea  whether,  apart  from  these  Acta, 


the  oharge  is  enforoeahle  aa  against  the  estate  tail  to 
the  exoneratian  of  the  testator's  personal^.  The 

argument  in  support  of  the  claim  that  it  is  so 
eiiforccnlilo  wjis  luise<i  on  Jenkinton  v.  Ifarrourt,  i* 
being  contended  that  as,  according  to  the  words  o( 
tho  statute,  the  judgment  debtor  must  be  taken  to 
have  agreed  to  ohaige  this  propertj  with  the  jodg- 
ment£lyt.th«fofte«noek  AaTlie  latandsdtodo  ae 
in  exoneration  of  his  personal  esteto.  It  most,  so  ths 
argument  run<t,  have  been  to  his  benefit  to  make  the 
chfirf^Q  on  that  which  wuuld  'jiass  from  him  on.  his 
death  rather  than  on  that  wliich  would  remain  sub- 
ject to  his  testamentary  di8i>o8itions,  and  the  cotut 
moat  give  eSBei  to  hia  pKsaamed  intsntion  to  do  that 
whioh  was  best  for  Ms  own  estate.  It  woald,  I 
think,  be  straining  the  doctrine  of  Jntkinton  t.  Har- 
court  too  far  to  extend  it  to  a  charge  effected,  not  by 
any  act  of  the  di  litor  postulating  an  exercise  of  \m 
will,  but  by  a  statutory  provision  attributing  to  the 
intervention  of  a  stranger  an  agreement  by  the  deb- 
tor»  into  wliioh  he  nseer  in  foot  enlsred.  Ths 
aommoDs  aahs  Chat  the  tenant  in  tafl  nay  be  tfraolal 

to  execute  a  proj)or  disentjiiling  asstiranoe  of  the 
property  in  question.  There  is  authority,  Lewi»  v. 
Duncfnill  "\  for  this  being  done,  and  bad  the  applicant's 
case  been  established  I  should,  of  oour»e,  have  fol- 
lowed that  authority,  notwithstanding  a  doubt  ^on 
whioh  I  will  not  enlann)  wliether  a  diaeBtaihng 
aseannoe  Is  aeoessary.  For  the  reasom  abo««  gtven 
it  ought  not,  in  my  opinion,  to  ho  directed  here.  On 
the  hearing  of  the  summons  wime  further  j)oint8  were 
p!irti;illy  iirgued,  but  I  ujihelJ  Mr.  Wivrrinpton  in 
saying  that  they  were  not  properly  before  nie,  and 
could  not  (»nvenisnl3y  be  disposed  of  on  the  avadaiUs 
materials.   The  sammons  is  nfused  with  coets. 

SoUdtoiS.  Faiermm%  Snow,  Bloxam,  &  Kinder,  for 
ggyfoit  ^ Bm» ytwAi  Widham ;  SAaca, .Rosoof ,  <fe  Co.; 
Tort,  Jmema^  A  OiK,1ae  AnOmfi  A  Imlatk,  Unm* 

pooL 


Hay  16, 16;  Jonan. 


Q.  B.  Div.  \ 
(C!harles  and  Vaughan 
Williams,  JJ.)  ) 

Bao.  V.  Jtotices  ok  Loxdox  axd  the 

County  Cot-xciL.  (a.) 

MetroiKilia  —  Valuationt  —  Vtilnaliun  ltd  — Apj>aiLi  — 
Time  /or  hearing  appeal* — Whether  (v»ff$»inent  UMirmn 
ka$juri»dietian  to  tmr  t^ppeaU after  theZXAof  Monk 
in  eoA  veat—VahaUim  ofPropeHg  (iffltropofis) 
1868  (82  A  38  Viet.  e.  67),  «.  42,  gnb-tedion  13. 

Sectitm  42  of  the  ValttMiM      iVopcr^  {MHnpoU*) 

raped  &  the  Mnet  ( 


Act,  1869,  provides:—"  With  raped \ 
which  j>r(«<< (//)((;«  inidtr  (J'i.t  Jd  aiul  ihf  Actt  xncvr- 
jwraied  herewith  are  to  be  dvtu\  (lie  foUawing  ptyvitiont 
iihall  have  egtd  tftol  ft  fe  *iy  ••  (13)  The  jn$tice*  majf 
hold  the  aneumad  session*  at  any  time  after  the  Id  of 
February  in  th«  tame  year,  whttk  wiU  enable  them  l» 
determine  all  appeal*  (eroepi  where  a  valuaiitn  lid  ST 
vitluation  it  ordered)  before  the  enauing  31rf  ofMmrkJ* 

Iltld,  that  thr  jtrnviiii'HS  in  this  mh-^'dion  as  to  thr 
time  of  hairing  of  apy^uU  urt  irn}>fr<itiir,  and  n<4 
directory;  go  that  the  cvirt  ho  jurisdiction  to  hear 
thr  i/titr'g  appeah  after  the  'A\tt  of  March  iu  (rich  ywr. 

Ilulo  calling  on  the  jostioes  of  the  peace  for  the 
county  of  London  (sitting  as  the  court  substitute  by 
the  Looal  Qotemment  Aot»  1888,  for  the  Qweal 
mder  Ihe  Valiiatian  " 


(a.)  Beported  by  Bir  Sh£KST0N  BaxxB, 
■t-Law. 
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Ao^  1808)  Mkt  the  Loodon  County  Council  to  show 
CMM  «lyr  ■  ynii  oi  prohibitioa  ahoald  not  iMue 
firaetod  to  Mrid  ^viliiMi  to  prohibit  timi  from  pro- 

c<-«^ing  farther  in  the  matter  uf  a  certain  appeal  by 
the  London  County  Council  against  the  valuation  liat 
of  the  pariah  of  St,  George,  Hanover -square. 

The  above  rule  for  a  prohibition  wus  obtained  at 
the  instance  of  the  Assessment  Committee  of  the  St. 
Oeofge's  Union,  in  Uie  ooontgr  ol  London. 

Tbo  fMto.  adrgomenta,  nd  Motioni  of  tiio  Act  fully 
■Bpoir  in  the  written  judgment  of  the  court. 

JfeaibiM  Whikt  Q.C,  and  Avon/,  for  the  Loodon 
Oomty  Oomaat  diowod  obon  aspiBitfho  ralok 

.9.>  E.  Clarke,  QJ'.,  Potmd,  Q»C,»  tad  Dtutekwtrtt, 
in  support  of  the  nde. 

Cbr.  ttdv,  mdL 

June  17.— The  jucJfetneut  of  tho  Coi  rt  ;Cham» 
and  Vacoha^'  Williams,  JJ.)  waa  read  by 

Chables,  J. — In  this  case  the  Assessment  Com- 
mittee of  the  St.  George's  Union  sought  to  prohibit 
the  County  of  London  Sessions  from  further  pro- 
ceedings in  the  matter  of  an  appeal  by  the  London 
County  Council  against  the  valuation  list  of  the 
parish  of  St.  Goorf^,  Hanover-squaro,  made  and 
deposited  in  accordance  with  the  Metropolis  Valua- 
tion Act,  1869,  by  the  ovetaeers  of  that  parish  on  or 
ahoot  tiM  Slit  of  Ha^,  1800,  and  finally  settled  by 
tho  MMMOlMlfc  eonumttee  on  or  about  the  29th  of 
OelotMr,  1800.  The  respondenti  hi  tho  appeal  wore 
the  assessment  committee  and  the  surveyor  of  taxes 
of  the  district  comprising  the  parish,  but  he  did  not 
apf>ear.  Notice  of  appeal  was  given  by  the  London 
Ck)antv  Council  on  the  Hthoi  January,  1891,  against 
the  valuation  list,  on  tho  gronnd  that  the  totals  of 
the  imtonhle  and  gioM  Talneo  m  the  peiUh  mm  too 
low*  Omm  who  kdged  by  tin  oountjr  ooiiwon  end 
the  aaaeosment  committee  in  accordance  with  the 
practice  of  the  quarter  sessions  on  or  before  the  Ist 
of  February,  1891,  but  the  appeal,  owing  to  tho 

Eressure  of  business  in  tho  court,  did  not  como  on  to 
e  heard  before  the  31st  of  Harch,  1891.  The  main 
oontontion  of  tK*  applioento  woo  that  on  that  day  the 
jnriadioHoa  of  tiio  oomi  to  hear  appeals  oamo  to  an 
end  by  effluxion  of  time,  and  whether  this  conten- 
tion be  well  founded  or  not  dej>euda  entirely  on  the 
construction  which  ought  to  be  placed  on  the  Valua- 
tion of  Property  (Metropolis)  Act,  1869  (32  &  33  Vict, 
c.  67).  The  jurisdioiMII  formerly  exercised  under 
that  atatato  bgr  the  aasessnent  sesiiooa  has,  it  is 
trae,  hesn  tnnsfened  by  the  Z<ooaI  Qufwument  Act, 

IsHS,  to  tho  County  of  Tjondon  Sessions;  h-.it  thry 
«-x«'rri.s(^  it  under  tho  same  conditions  as  those  under 

>s  hich  it  was  fKDMdj euNiMd  hjf  the  AMMmsBt 

8f»iiiuu8. 

By  section  32  of  the  Act  of  I860  an  appeal  against 
the  valoation  lists  of  thoTarioos  parishes  is  given  to 
a  oomrt  of  general  swcsement  soMlons  to  (amongst 

oth'  T  i)enion8)  any  nitepiiyer  in  the  metrojKjlia 
and  any  hmly  of  persons  authori/XNl  by  law  to  levy 
rut*»s  ur  rei^uire  contributions  jiayablo  out  of  rates  if 
they  or  he  feel  aggrieved,  by  reason  (1)  of  the  total  of 
the  gross  value  of  any  parish  being  too  high  or  too 
low ;  (2)  of  the  total  of  the  rateable  value  of  any 
parish  being  too  hi^h  or  too  low ;  or  (3)  of  then  being 
no  ftpprovea  valuation  list  for  some  pansb.  Section  24 
eiiactH  that  the  court  shall  consist  ot  three  justices  for 
Middlesex  and  two  each  for  Hurn  y,  Kent,  and  tho 
City  of  London,  and  that  "  the  said  justices  shaU  be 
appointed  in  the  monflk  of  October  in  every  year  or 
at  such  other  time  as  may  be  fnMtt  time  tO  time  fixed 
by  the  appointing  bod^.  They  shdl  hdd  ofloe  for 
twelve  months  beginning  on  the  1st  of  November, 
and  any  oasoal  Taoaooqr  may  be  filled  up  by  the  ap> 


pointing  body."  By  section  26  the  court  is  given 
power  to  adjonin  from  time  to  tame  as  may  be  neces- 
sary for  the  perfarmanoe  of  their  duties  under  the 
Act,  and  it  is  provided  that  they  should  oondoot 
their  proceedings,  be  oonvened,  and  be  in  the  same 
position  as  near  as  might  Im>  as  if  they  were  a  court 
of  quarter  sessions.  The  justices  in  assessment  st^ssions 
had  by  section  35  power  to  appoint  a  person  to  make 
a  valuation  list  whero  none  has  been  made  by  the 
pariah  aalhoritieB  and  approved.  By  section  36  they 
could  on  un  appeal  direct  a  valuation  to  be  made  of 
any  particular  hereditament,  and  by  section  37  it  was 
enacted  that  "where  the  court  apjioitit  a  ptrson  to 
make  a  valuation  list  or  a  valutition  they  may  hx  some 
subsequent  day  either  before  or  after  the  day  before 
whiflAi  all  appeals  are  required  this  Aot  to  be  heard 
teoehring  saeh  valoatian  hst  or  Taloatioa,  and 
may  adjourn  tho  hearing  to  that  day."  By  seo- 
tion  40  an  appeal  on  questions  of  law  is  given 
to  the  Buj>erior  court.  Si>ctiou  -Vl  etuicts  :  "  Witli 
resTiect  to  tho  times  within  which  pnni^wlint^s 
under  this  Act  and  the  Acts  incorporated  htn- 
with  are  to  be  done  the  following  provisions 
shall  have  eftet  that  is  to  say,  (13)  the  jostioeB 
may  hold  the  assessment  sessions  at  any  time  after 
the  1  at  of  February,  which  will  enable  them  to  deter- 
mine all  ap[^»ealB  (except  where  a  valuation  list  or  vala« 
ation  is  ordered)  before  the  ensuing  31st  of  March." 
Other  sub-sections  appoint  dates  for  the  maWng  and 
deposit  of  the  Taluatton  list,  for  its  transmission  to 
the  esisssment  eommittee,  and  final  approval  by 
them.  These  last-mentioned  provisions  were  held  in 
Reg.  v.  Ingall,  25  W.  R.  57,  2  Q.  B.  D.  199,  to  be 
directory  only,  but  there  is  nothing  in  the  judgment 
deUvered  by  Mellor  and  Lush,  JJ.,  to  indicate  that 
they  considered  all  tte  other  sub-sections  directory 
also.  On  the  oontrsnr,  we  Bather  from  the  hui|ptt^ 
used,  especially  by  Lash,  J.,  that  the  eoort  mm  of 
opinion  that  vphilst  the  particular  dates  mentioned  in 
the  Act  for  the  deposit,  transmission,  and  final 
approval  of  the  list  need  not  be  absolute  ly  udlu  rtHl 
to,  the  whole  of  tho  voar's  appeals  must  be  disposed 
of  before  the  Slst  of  March  in  each  year.  There  is 
oertdnty  nothing  in  this  decision  to  compel  oa  to 
hold  ttcst  snb  section  (13)  is  dirsctoiy  as  well  as  sob- 
sections  (1),  (2),  and  (8),  with  which  the  court  was 
there  deiUing ;  and,  although  we  find  in  the  intro- 
ductory words  of  tlio  8r<  tiou  a  general  statement 
applicable  to  all  the  sections  to  ttie  effect  that  the 
proceeding!  **  an  to  be  done  "  tiMlill  the  times  jjre- 
soribed,  it  eppem  to  us  by  noiMeiie  to  follow  that 
in  eadi  snb-seotioD  the  woras  used  must  necessarily 
Ih:>  CDUstnied  in  the  same  manner. 

Wt>  must  inquire  whether  in  each  juirticular  case 
tho  words  are  directory  or  imperative,  and  in  onler 
to  determine  the  question  must  have  regard  to  the 
general  scheme  and  other  sections  of  the  statute, 
Now  the  scheme  of  the  statute  seems  to  ns  deariy  to 
•pcini  to  tiie  velnation  Vst  bein^  finally  fixed  before  tbo 
eommencement  of  each  financial  year  (i.e.,  before  the 
Gth  of  April),  except  in  the  two  cases  where  a  new 
valuation  is  orden^d  or  whore  a  case  has  been  stattnl 
for  the  opinion  of  the  superior  ooort.  Section  43  enacts 
that  "  the  Taluation  list  as  ^proved  bj  the  assessment 
oommittee,  and  if  altered  on  any  nppeel  nnder  this 
Aot  to  anjr  sessions  or  a  superior  ooort  asso  altered, 
shall  come  into  force  at  the  beginning  of  the  year  (com- 
mencing on  the  Gth  of  April)  succeeding  that  in  which 
it  is  made,  and  shall  last  for  five  years.  subjtK^t  to  any 
alterations  that  may  be  made  by  any  supplemental  or 
provisional  list  as  hereinafter  mentioned.  A  supple- 
mental list  is  to  be  made  in  each  of  the  first  loar 
yeus  of  the  quinquennial  period,  the  first  of  each 
periods  beginning  on  the  Cth  of  April,  1871,  showing 
the  fJterfkt)on4  which  have  taken  plao^  in  the  previous 
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twelve  months,  ami  in  cucli  of  the  Iiust  four  years  the 
vidiutioii  lisfc  is  to  bo  the*  original  list,  togt«tfaer  with 
tlie  rUfWT  tnpnlflmentel  list  (section  46).  A  provisional 
list  is  proviifofl  for  l)y  section  47  to  met't  the  cases  of 
lertdittimeiits  reduced  or  iucreitswi  in  value  during 
tlie  course  of  any  year,  and  when  nuuic  is  to  bo 
deemed  to  form  part  of  the  valuation  list  then  in 
force.  By  section  45  the  'vahtation  list  is  made  con- 
dasiTe  evicUoM  of  the  gvoM  end  rateable  value  of 
the  hereditMaente  tnohided  tfaeron  for  a  large  number 
f-f  rat«8  besides  tho  poor  rate,  and  also  for  taxes 
h  viod  under  the  IIourp  Tax  and  lucouie  Tax  Acts. 
It  woidd  be  liighly  incoiivtjiiicnt,  in  cur  opinion,  having 
regard  to  theee  enactments,  to  read  sub-section  13  of 
aectum  42  otherwise  than  as  imperative.  Unless  the 
Slat  of  Much  in  each  year  is  niguded  aa  an  absolute 
limit,  an  appeal  nxeh  aa  that  now  in  qnealion  might  be 
heard  at  any  time  during  the  quinquennial  period,  and 
even  aft^r  its  expiration,  with  tlie  possible  resalt  of 
inflicting  grave  injustice  by  inijxising  on  the  general 
body  of  ratepayers  of  one  year  the  burden  of 
ttooiber,  a  reeiut  in  direct  contravention  to  the 
genetal  priDdsle  of  rating  law,  that  the  burdens  of 
oaoh  year  ahomd  he  bone  by  the  ratepayers  in  that 
year,  a  principle  which  fomds  a  retrospective  rate 
unless  specially  provided  for.  And  the  hearing 
might,  m  such  a  case,  for  example,  as  the  present, 
he  almost  indefinitely  protracted;  for  the  county 
ooundl,  in  support  of  their  contention  that  the 
parish  total  is  too  low,  have  challenged  upwards 
of  3,000  individual  assessments,  all  of  which  tiio 
parish  propose  to  defend.  The  duration  of  such  an 
inquiry  it  is  impossible  to  predict,  but  it  is  certain 
that  it  would  be  of  great  length,  and  the  valuation 
list  of  the  parish  would  thus  remain  for  months,  if 
not  years,  In  an  indeterminate  condition.  Other 
aectioiu  of  the  Act,  as  well  as  the  terms  of  mb-MOtion 
13  of  section  42  itself,  lead  to  the  same  oondnalon. 
Thoa  the  power  to  adjourn  the  hearing  of  an  appeal 
given  by  section  M  is  expressly  lituitc<i  "  to  any  day 
not  later  than  the  day  before  which  all  appeals  to 
then  are  required  bv  this  Act  to  be  heard.''  The 
same  phrase  18  need  m  section  37  above  referred  to, 
whorcby  the  court  is  set  free  from  the  time  restriction 
>vith  regard  to  receiving  a  specially  prepared  valuation 
list.  Section  41,  indeed,  contoinplat^s  the  possibility 
of  an  appeal  being  pending  at  the  commencement  of 
a  financial  year,  ana  provides  that,  notwithstanding 
it»  vmieaef  of  such  an  WK>eal,  the  valuation  list 
ahalTeame  into  force  unaltered.  Bat  though  the 
woxds  are  general,  tbe^  are  satisfied  by  reference  to 
the  cases  mentioned  m  sections  37  and  40,  where 
there  has  been  a  revaluation  ordered,  or  where  an 
appeal  has  been  made  to  a  superior  court.  We  may 
add  that  the  exception  introduced  into  sub-section  13 
of  section  42  is  mwrninglwas  unless  the  other  words  of 
the  soh-aeetion  are  held  to  he  imperative.  It  was 
strongly  urged  upon  us  that  to  adopt  this  constniction 
will  deprive  the  parties  aggrieved  of  the  right  of 
appeal  given  tu  tlit  iii  by  tlie  Act,  and  it  cannot  bo 
denied  that  our  decision  will  lead  to  that  result.  But 
we  moat  cooadcr  the  balance  of  oonvenicnce,  ;ui>l 
weifl^  aga^iat  the  detriment  which  nuiy  or  must  arise 
to  indindiHkls  the  aeriona  inoonvaiuaiiae  and  injustice 
to  the  ntapaywB  which  a  oontBaiy  Ifolding  would 
entail. 

Tlio  question  whether  the  Legislature  intends  a 
provision  to  be  imperative  or  directory  must  depend 
in  each  oaaa  on  the  scope  and  object  of  the  enactment, 
and,  haviiup  nawrd  to  tho  ganenl  aoihania  of  the 
statute  and  to  lis  expre^  profiaions,  we  Isaye  no 
doubt  tho  Lef^UatllVB  intended,  and  has  imfHcif  ntl}' 
expreJised  its  mteoljon,  that  no  am>eal  (with  the 
specified  exceptions)  should  be  heard  after  the  31  st  of 
Haiohineadayear.  Many  decisions  on  other  Acts 


were  referred  to,  but  they  furnish  Hi  wiftKttle,  if  any, 
assiatanoe,  and  do  not  affect  the  eoneiwinB  st  wU^ 
we  haw  amwd.  Two  other  uuuils  weie  rand  bjr 

the  applicants.  They  contenae<l  that  tho  corat}- 
council,  in  their  cajiacity  of  a  "body  of  persou 
authorized  by  law  to  h  vy  rates  or  require  contribu- 
tions payable  out  of  rates  in  the  mctropDlis."  had  sus- 
tained no  appealable  grievance  by  reasun  of  the  total 
of  the  gross  and  rateiude  value  of  apartienlarptriiii 
being  too  high  or  too  low.  In  any  ease  (heir  precept 
for  eontribtition  would  be  yatisfied.  On  the  otlwr 
hand,  it  waa  argued  that  th(^  gnevauce  might  I* 
a]ipealablo  though  not  pecuniary,  and  that  mdar 
inequality  of  assessment  was  in  itself  a  statutory 
grievance  of  which  the  ooontv  ootmdl  ooold  con* 
uLain.  further,  it  was  contended  hf  the  ^^euils 
tiiat  on  an  appeal  against  totals  the  huititel 
as8t«sment  cannot  be  challenged,  but  that  inattm  nf 
j)rinciple  only  can  be  raised,  such,  for  example,  as  a 
deduction  from  gross  value  in  excess  of  tho  maximnm 
allowed  by  the  Act.  (See  section  52  and  schedule  3.) 
To  this  it  was  replied  tlmt  there  is  nothinp  in  sectiaB 
32  to  limit  the  appeal,  and  that  the  most  tfecdTeinqr 
of  dbsJlenging  a  total  is  to  diallflBge  tte  ouiuUliMrti 
of  which  it  is  composed.  Both  the5e  inattert  are  of 
wide  importance,  but  in  the  view  we  take  of  tke 
question  of  time  it  is  mmeoaaaaiy  to  jiHawnes  aif 
opinion  upon  them. 

For  the  reasons  we  have  given  we  think  that  tk 
joriadiction  of  the  court  to  hear  tUa  f^peslcuMto 
an  end  on  the  Slat  of  liuoh,  1891,  m  ^bmbK 
make  this  ride  absolute,  with  cost«. 
Avon  objected  that  the  court  had  no  power  t«  gin 
a  whan  Uu»  tola  WM 1 


The  question  of  ooita 

argument. 

Juno  20.— Charles,  J..— We  h.-ive  carefully  ooa- 
siderod  tho  question  of  costs,  and  we  consider,  en 
the  authority  of  Waflace  v.  .4 /!<•»,  23  W.  B.  TOJ, 
L.  It.  10  C.  P.  e07.  that  we  have  power  to  girnoA 

and  we  ;rive  cohIs  accordingly. 

The  point  as  to  tho  costs  was  not  thSK  fflrfar 
argued,  as  it  was  understood  that  the  whole  ipMlil* 
would  come  before  the  Cburt  of  A|ipeal> 

Jlule  (zhtolnte,  with  cosU. 

Kolic-itor  for  tho  London  County  Coondl,  IT.  i* 

lilnxhtud. 

Solicitors  for  the  aaaoaamoit  committee,  Osprott, 

DuUon,  II itching,  &  Bnttont, 


Q.B.Div.  \ 

(Grantham  and  Vanglum  >  lUif» 
Willianu.JJ.}  ) 
Loiraoir  A:n>  WBSfnninmB  Loav  Ok  r.  Usmn 

AM)  Nouth-Wbstekn  Railway  Co.  (<i.1 

Landlord  and  tenant — Rent  payable  in  admna  if  n- 
fMlreit— AeAseiKiMe  noHee  o/dmaML  I 

The  fffiit  ijf  tlif  vjurds  "  n  ut  jKiyahh:  ijuartrr!);.  ■'' ' 
alwayi,  if  required,  a  quarter  in  adiHtiurf,"  tn  auoff 
ment  of  tenancy  M  to  malit  the  rent  pat/able  a  qunrtrr  i" 
advance  throughout,  and  the  landlord  it  entitkd  to  >»r 
mmt.  or,  in  default,  to  didntin  for  the  W"*  V  * 
cnrrtnt  ijuarfrr  at  any  timi'  tluriiig  the  runDJCyiy  W| 
Utiarter  on  giving  reaavnaUe  notice  of  hi»  d^nana,  J* 
queition  of  the  reatojuMenesa  of  the  notice  m  onti^fif^ 

(a.)  BepoElea  It  J.  B.  AxjMiJS,  Eit.»  BazriiltMt* 
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mdmuadepenivpoKtk$pMfHaikHreiremiiukaue$o/the 
we. 

This  was  au  appeal  by  the  dvfendunts  from  a  deci- 
i  n  of  Judge  BiflOii  at  tlw  BtooBMbuiy  Ooimiy 

Court, 

The  plaintiffs  were  the  holders  of  a  bill  of  sale  over 
oertein  innutare  bdonging  to  »tfliuait  of  the  dafend- 
anta,  end  hang  in  the  house  which  tiMgrhad  let  to 

him  in  Eii.stoii-gqunro.  By  lluj  agreementof  tenanoy 
between  tlic  dffenilujits  and  tiair  tenant,  dated  July 
'H,  1.S91,  runt  was  n  si  rvrd  :it  tho  rati'  of  £00  u  year 
for  the  first  year,  and  afterwards  at  the  rato  of  ISj  a 
year,  payable  quarterly  on  certain  spediied  days,  and 
"alwaiys,  if  teqiiii«d»  a  qnacter  in  advance."  The 
•gieement  abo  contained  s  prorxsioa  for  re-entry  ir 
the  ovfnt  of  any  i-ni-  ijuui-trr's  Tvnt,  or  any  part 
thereof,  boin);  in  atri  ar  aiul  uiiiiaid  for  (uif  week 
after  it  should  have  bcciuiu'  duu  and  payable  by 
virtue  of  the  agreement  withoat^the  nooossity  for  any 
previous  demand. 

On  the  8th  of  Deoember  oaa  quarter's  rent  was 
aheac^  in  amaar  and  anoQier  waa  nearly  duo,  and  on 
thit  liny  tbi-  fomitttrc  was  about  to  *ild  by  tat 
jiuttiDxii-.  r  iiu  hehalf  of  the  plaintiiTii  when  tlie 
il^-fendaiits  di maiuk^l  their  rent  up  to  the  end  of  the 
Gonent  quarter,  threatening  a  distress.  The  amount 
Via  naia  by  the  plain tifTs  under  protest  that  the  sale 
praoeed,  and  tlia  pnaant  action  was  brought  in 
flie  oouoty  court  to  reoover  hack  the  sum  so  paid. 

The  county  court  judge  decided  in  favour  of  the 
plaintiffs,  and  the  present  ap^teul  was  brought. 

Leigh  Claret  for  the  appcllanlB.— Thia  ratt  being 
dae  in  advance  the  defendants  were  entitled  to  de- 
mand it,  or,  in  d^aolt,  to  distrain  for  it:  U'ilit/  v. 
WUliamt,  12  W.  B.  705 ;  WiUkmt  t.  iToImai,  1  W.  K. 
m. 

Erned  Peittoek,  for  the  reapondenta.— TF%  t.  ITif- 

lianu  and  Williami  v.  llotmra  won;  dfcidcd  ui)on 
words  very  different  from  those  usc<l  in  the  present 
case.  ITndcr  any  circumstances  i\  reasonable  notico 
of  the  demand  ought  to  hjivo  been  given. 

He  also  cited  Mallam  v.  Ardfn  and  Others,  10  Bing. 
m;  Brightg  t.  JlTorfon,  U  W.  B.  167,  3  B.  &  H. 
905;  Toma  ▼.  rAion.  11 V.  B.  117,  4  B.  *  a  453 ; 
KrjPtrU  Tmor,  In  re  Bwrghardtt  24  W.  B.  901, 1  Ch. 
b.  -.'97. 

Leigh  ^^iare,  in  Tflfily.-^Froin  ^  iifsl  tUa  rant  waa 

reaervetl  a  quarter  in  advance.  The  reaaontibloness  of 
the  notice  must  have  reference  to  Ww  circumstances 
ih-'  case,  and  a  noticf!  nmst  nut  be  reijiiired  winch 
would  enable  the  tenant  to  remove  his  property  and 
ddSBattiMobjeefeof  the  prarUon. 

Grantham,  J. — I  i^m  of  opinion  that  the  county 
court  judge  was  wrong  in  his  view  of  the  law. 
Where  tlie  (erniH  are  as  clear  as  they  are  in  this  case 
the  rent  is  throughout  payable  a  quarter  in  advance, 
and  all  that  ia  neoeaaarr  ia  to  give  notice  to  the 
twiaiiti  B«e  the  not  lor  the  oucrent  qnarter  was 
dae  on  September  29  inatead  of  Deoember  25,  in 
accordance  with  a  clause  which  is  often  put  into 
sgreements  of  this  kind,  though  it  is  not  often 
enforced.    But  the  landlord  must  give  noticu  that  he 
M^uircR  the  payment  in  advance.    What  notice?  It 
must  h*}  a  reasonable  notaoe.   What  is  a  reasonable 
inotioe?    That  must  depend  on  the  particular  facts 
m  each  case,  and  on  the  evidence  hero  I  think  the 
plotiix'  wtis  reasonable  in  >-iew  of  the  fact  that  thr 
ISoods  were  being,  or  about  to  be,  removed,  and  were 
jiLtnally  in  th(!  hands  of  aomaePB  who  waa  aafhocizeil 
to  take  them  away. 

Vauohax  Williams,  J.— This  is  a  matter  between 
Ihn'Uord  and  tenant  which  will  probably  arise  again, 
~  there  ahonld  be  no  doubt  as  to  the  baaU  of  our 


decision.  Mr.  Clare  must  soooaedinahowing  that  the 
rent  was  throughout  duo  in  advance ;  if  he  had  to  say 
that  the  landlora  had  a  right  to  alter  the  day,  so  as  to 
make  rent  due  in  advance  which  was  originally  due  at 
the  end  of  the  qiiarter,  he  would  be  in  a  great  diffi- 
culty; but  it  seems  to  mo  that  wo  ought  to  hold  that 
these  words  do  mean  that  the  rent  was  reserved  due 
a  quarter  in  advance.  But  it  is  only  to  become  pav- 
able  on  notice,  which  it  is  plain  mtut  be  a  reasonable 
notioe.  The  reaaonableneas  is  a  question  of  fact 
which  I  should  not  havo  decided  at  all  but  that  I 
suppose  we  have  the  power  to  take  upon  ourselveB  lha 
function  of  jniyoMn  that  we  nu^  put  an  and  to  Ihit 
case. 

Appeal  oUomd, 

SoiUeitor  for  the  plaintifti  JaAman, 
Soliflitoc  for  the  def widen ta,  JfoKm. 


UardiU. 


Prob.  Div.  9c  Adm.  Div.  1 
Admiralty.  ] 

"  Tub  Qlknuvkt."  (a.) 

/tMuratiee — Murine  ineuranee —Meaning  of  *'Ii«rR<" 

If*  mtmvmndum  of  policy. 

Where  a  ship  haa  mstaintd  damage  by  reason  fin, 
iheit  not  "  burnt "  within  the  ineaning  of  the  memo- 
randum in  a  marine  ituwunee  policy  tmfeas  the  injury 

ri»idiiuij  from  the  fire  i«  BufiXcient  to  mune  Kome  iutrr- 
riij'tion  of  the  vni/itge  Mi  that  thr  ii/iij>  i»  thtnlii/  tern- 
/"'rarUy  unnavitjiibli  ,  tlmt  m,  /cr  tlir  time  inaijitiltle  <ff 
l"  iii'J  l>riipt-rly  lutd  for  {/>>  jntrji'j.^is  <>/  hrr  v/ii/fi</f-. 

This  was  an  action  on  a  marine  insurance  policy  on 
the  steamship  OUnlivrt,  institutevl  on  behalf  of  the 
Glenlivet  iStoamship  Co.  (Limited)  against  John  Henry 
Titcombo,  to  recover  amounts  of  particular  average 
admittocUjr  oanaed  by  the  parila  inaored  against,  bat 
by  reaaon  of  the  operation  of  the  memorandnm  in  the 
policy  not  chargeable  against  the  defendant  unloss 
the  ship  had  been  "  burnt  or  stranded  "  within  the 
meaning  of  the  terms  of  such  memorandum. 

The  aotaon  now  came  on  for  hearing  on  the  point  of 
law  whafher,  on  the  admittod  facts,  the  warranty  in 
the  memorandum  precluded  the  plaintifBl  from  re- 
covering  judgment  in  the  action. 

It  was  mlmitted  that  the  warranty  in  the  niejiio- 
randum  debarred  the  plointitF  from  recovering  unless 
the  court  should  bo  of  opinion  that  The  (Umlivet  had 
been  "burnt"  within  the  meaning  of  such  memo- 
randum by  roaaon  of  the  following  facts :  that  on  one 
of  the  vt^yagea  on  whioh  ahe  waa  insured  under  the 
policy  sued  on,  certain  coals  on  board  her  had  taken 
fire,  and  the  tiro  had  been  extinguisheil  without  any 
damage  to  Thv  (llruiin-t :  and  that  on  two  occasions 
on  other  of  the  voyages  on  which  she  had  Ikhju  so 
insured,  a  fire  had  occurred  on  board  her,  which  had 
done  some  damage  to  the  structure  of  the  ship,  but 
the  voyage  of  the  ship  had  not  been  interrupted, 
and  the  amount  of  the  damage  done  by  fire  had  Men 
within  the  paioentage  raimw  tointhamenionaidam. 

AipinaU,  Q.C.,  for  the  plaintiffs. 

Jouph  Walton,  Q.C.,  for  the  defradauts. 

Uarnbs^  J.— This  ia  the  aaoond  oaaa  in  wiuoh  the 
priMsednre  adopteti,  fbat  in  the  oaaa  of  The  Alpe, 

[lsl)3]  P.  109,  recently  decided  by  me,  has  been  fol- 
lowed. I  need  add  nothing  to  what  I  said  in  that 
case  as  to  the  advantages  of  this  procedure,  except 


Iqr  G.  F.  JkmOR,  Biq.* 
■t-Law. 
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to  point  nut  fliut  fhn  present  case  bos  be«'ii  liPurfl 
within  a  fortnight  of  itH  eonuuencciuent,  and  thiit 
the  inntcriuls  placed  before  me  from  which  the  facu 
•re  gathered  consist  only  of  a  memorandum  as  to  the 
points  raised,  and  the  policiea,  log-booki,  wd  nrvqrs 
of  TAe  QUiiUmt — in  fact,  such  documents  at  an  average 
itefar  ivoiild  require  for  the  purposes  of  an  averagi^ 
adjustment. 

The  case  raises  a  difficult  question  of  construc- 
tion of  the  memorandum  commonly  used  in  a 
Lloyd's  policy.  The  qusation  ii  as  to  the  mean- 
ing of  the  term  "biunt"  in  the  memorandum. 
The  dauu  on  the  first  voyage  ia  for  a  small 
average  loss,  under  three  per  cent.,  from  iterils 
oilier  than  fire,  and  on  the  8<'COiul  luid  fuiirth 
voyages  fur  snuill  uvorage  losses  to  the  vessel  herself, 
nndar  three  i^cr  cent.,  partly  from  lire  and  partly 
from  other  perils  insured  agaiiut.  Fixat,  I  have, 
therefore,  to  determine  whether  the  **abip"  wee 
"hamt"  on  any  of  the  said  voyages  within  the 
meaning  of  that  term  in  the  memorandum.  StHiondly, 
it  is  agreed  that  if  the  ship  was  burnt  on  imy  of  the 
voyages  the  plaintiffs  are  entitled  to  recover  for  the 
loss  ooourriog  on  the  voyage  ur  voyages  on  which  the 
burning  occiured,  and  that  if  she  wae  not  bomt  they 
are  not  ao  entitled.  As  the  memoraBdnm  origiiuJly 
stood  when  it  was  introduced  into  policies,  about  the 
ear  1749,  it  did  not  contain  the  words  *'  sunk  or 
umt."  I  am  informed  that  they  have  Li^i  ii  in  use 
for  over  thirty  years,  and  I  tind  them  iu  the  policy 
in  the  case  of  the  Oreat  India  ami  Peniutular 
Jtailivay  Co.  v.  Saunden,  1  B.  ft  8.  41,  9  W.  B. 
0.  L.  Dig.  43,  decided  in  1861.  The  memo- 
randum was  framed  to  protect  the  underwriters 
from  frivolous  demands  iu  respect  for  small  losses 
which  are  most  likely  to  have  arisen  from  natural 
deterioratiou  or  wear  and  tear,  and  the  <  rigiual  ex- 
ception of  atranding  tends  to  show  that  th  in  was  the 
■oope  of  the  naemorandom.  The  frameri  had  proboldy 
ia  view  a  oanialty  of  lo  wrioiu  a  natnra  to  he  akin 
to  wreck — that  ia,  such  a  loss  that  makes  it  probable 
that  the  damagip,  though  under  the  given  jxTcentage, 
might  reasonably  be  attributed  thon  to,  ami  tiot  to  the 
perishable  miture  of  the  subject-matter  of  the  insur- 
ance. Several  cases  were  decided  upon  the  memo- 
laBdom  after  its  iutradoction,  and  for  a  time  there 
waa  a  diffinenoe  of  opinion  npon  ita  tme  oonatmetion ; 
Lonl  Mansfield  and  Buller,  J.,  holding  that  the 
words  "  unless  general  or  the  ship  be  sfranded " 
Constituted  uiu-  exception,  and  that  the  claim  sbmiM 
be  rctul  "  free  from  average,  excc])t  general  average, 
and  average  occasioned  by  the  ship  having  been 
stranded  " ;  Byder,  O.J.,  and  Lord  Kenyon  holding, 
on  the  other  hand,  that  the  worda  **  or  the  ship  bo 
stranded"  constituted  a  condition,  ro  that  if  the 
ship  be  8tranile<l  in  the  course  of  the  voyage  tlie 
underwriters  are  lialib'  for  an  average  loss  by  jKTiln 
insured  against,  though  no  part  of  the  loss  arise 
from  the  stranding.  And  so  it  was  finally  held,  after 
full  argvment.  in  Jtumett  v.  Ke$uington,  7  T.  B.  210. 
If,  titerefore,  the  ship  he  stranded,  tiie  warranty 
against  average  or  against  avi  rugo  under  five  or 
three  |>er  cent,  is  destroyed,  ami  in  onler  to  recover 
for  (iaiiiai^'e,  which  but  for  the  stranding  would  not 
have  been  recoverable,  it  is  then  not  necessary  to 
prove  that  the  damage  was  oceasioned  by  the  strand- 
ing. The  inqairjr  u  to  be,  What  oonoition  of  the 
ship  conatitntea  a  stranding  ?  So  also  Ae  inquiry  in 
oaseH  where  it  is  said  that  the  ship  was  "  sunk  or 
bomt"  is,  \Vhat  condition  of  tlie  ship  satisfies  the 
term  "sunk"  or  "burnt"!'  There  have  Ix-en  a 
large  nuuiber  of  decisions  upon  the  word  "  strand- 
inn,"  these,  various  definitions  of  the  word 
may  he  found,  but  in  mj  opinion  th<«e  runs  through 
fhSB  all,  in  a  greater  or  lew  degreoi  the  idea  which 


wa-s  probably  pregent  to  the  minds  of  the  framers  of 
the  mi'iiioraiuium,  of  a  serious  casualty  to  the  ship 
affecting  her  safety  and  navigation,  even  though,  as  a 
matter  of  fact,  the  amount  of  damage  sustained  is 
unimportant.  This  idea  ia  tersely  expressed  by  Lord 
KUcuborough  in  the  caae  of  M'DovgU  Boyial  Ex- 
change  A$niranee  Co.,  4  U.  ft  8.  503,  there  he  aaye: 
"  I  take  it  that  stranding,  in  ita  fair  legal  sense, 
implies  a  settling  of  the  ship,  some  resting,  or  int«r> 
ruption  of  the  voyage,  so  that  the  ship  may  pru 
tempore  be  considered  as  wrecked  ;  from  which  mia* 
fortune  a  vast  deal  of  damage  does  frequently  ariBe." 
That  is  to  say,  the  vessel  bwomee  for  a  time  in  a  con* 
dition  in  which  she  cannot  be  properly  used  for  the 
l)urposes  of  her  voyage,  or  is  unna\'igable.  From 
the  collocHtioti  of  the  words  "  sunk  or  bunit  "  with 
the  word  '*  stranded,"  and  from  the  iirimarj-  expres- 
sion produced  by  reading  these  words  "sank  or 
homt,"  it  is  natural  and  reasonable  to  oonstma  tibssi 
upon  the  principle  applied  and  with  the  idea  pre- 
vailing in  arriving  at  the  proper  meaning  of  the  word 
"  strftmlfHi." 

The  contention  of  tlio  plaintiffs  is  that  the  ship  is 
burnt  within  the  true  meaning  of  the  clause  if  any  in- 
jury  whatever  is  done  by  fire  to  any  part  of  the  vessel 
or  any  part  of  her  fittings  or  stores;  m  other  words,  if 
anytmng  included  in  the  term  "  ship"  is  on  fire,  for 
however  short  a  time,  or  damaged  by  fire,  however 
sliglitly.  ^fr.  Aspinall  illustrated  his  argiunent  by 
quoting  the  saying,  "  A  burnt  child  dreads  the  fire", 
and  argoed  that  the  meaning  of  the  word  in  the  policy 
was  sinUlar  in  eOsot  to  that,  in  that  saying,  iir. 
Walton,  not  to  be  ontdone  on  illnstration,  qnoted  Ihs 
lines— 

"  This  air  of  France,  methinks,  becomes  us  wdl ; 
Let's  bom  our  boata,  for  han  wa  aiaan  to  dwdL" 

He  did  not,  however,  contend  that  the  word  **  burnt" 
waa  to  be  construed  in  its  primary  meaaiiiK  as  given 
in  dictionaries— <vi8.,  ooosnmed  by  fire— so  as  to  re- 
quire a  total  consumption  of  the  vessel  by  fire — bat 
that  the  word  would  not  be  satisfied  unless  the  burn- 
ing was  such  as  to  i-ender  the  v.  ssi  1  temponirily  u«e- 
loss  or  unnavigablo.    There  liavi'  iM-eii  no  cjisen  on  th*- 
word  "sunk"  except  y/ryawi  it  Mni/  v.  Thr  /ah-iv 
Assurance  Corpontion,  2  iTimes  L.  H.  dtfl,  the  report 
in  which  only  refers  to  certsin  observations  by  Grove, 
J.,  as  to  "stranding";  but  my  impression,  fron 
having  been  engaged  in  the  c-ase,  is  that  the  plainttft 
contendefl  that  the  voi*sel  Imd  Ixvome  so  deep  in  ths 
water  that  she  could  sink  no  more,  and  should  bs 
considered  to  have  sank.   If  I  ruoolloct  aright,  the 
vessel  never  tot  a  moment  oeased  to  be  navigable,  nor 
was  the  voyage  intermpted;  and  I  tUnk  that  the 
suggestion  uiat  she  was  "sunk"  was  not,  therefore, 
accepted.     There  are  no  dcjcisions  upon  the  wot»1 
"  burnt "  in  tlio  memorandum  in  the  policy,  and  it  U 
a  rc-markable  fact  ii,  as  Mr.  Aspinall  contended,  tho 
momentary  sotting  fire  to  any  part  o(  a  veeacl— 
such,  for  instance,  as  cabin  onrtains  or  fittiaga— is 
enough  to  cause  the  Teasel  to  be  a  **barait*'  ship, 
and  thereby  to  destroy  the  warranty,  that  the  preaeot 
contention  has  never  been  brought  before  tlw  court-i 
since  (hi-  introduction  of  the  words  "  s»ink  or  burnt." 
though  one  would  think  that  slight  damage  by  tir« 
waa  not  infrequent  on  vesselB,  especially  on  lai^ge 
pssaenger  vsaaeis.  Oases  on  tlie  word  "  faonmig  "  in 
the  Statute  of  frauds,  3»  Oar.  S,  e.  S.  t.  fl.  ware  dted 
to  luo  in  support  of  tiM  plaintUs'  contention.  They 
are  not  of  much  assistance  in  construing  a  mercan- 
tile document,  but  I  may  notii  e  that  Coleridge,  J., 
in  the  case  of  J>of  d.  Jiced  v.  Harris,  (i  A.  Hi  K.  209, 
says,  at  p.  217,  "  the  question  is  put  whether  the  will 
must  be  destroyed  wholly,  or  to  what  SKtent  P  It  is 
hardly  aeoeasary  to  say;  bat  Hmn  imrtbs  Mok  an 
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nmnj  with  intent  to  revoke  as  destroys  the  entirety 
<il  tbt  wiD,  because  it  may  then  be  said  that  the 
iiHtffinit  no  longer  ezistB  ai  it  was  "  ;  and  Lord 
Dennum  in  the  same  case  observed  that  doubt  might 
be  ento'teined  whether  the  proof  given  in  tiie  ease 
dnn  Muh  V.  Thnmn^.  '1  Win.  Bl.  1,043,  whwe 
tilt'  will  was  slightly  torn  and  aliKhtly  burnt,  would 
sov  lie  deemad  laaiB&Mit  to  flaM&h  <Im  Imniiiig  of 
OsviU. 

It  was  argaed  for  the  plaintift  tiiat  fhA  Mtedant^ 

instruction  of  tho  wnni  *'  bnmt  '*  in  a  policy  on 
jliip  would  make  the  memorandum  practiaiUy  useless, 
bectnae  a  fire  which  reduced  the  vessel  to  such  a  stat* 
UtttiiM  conld  mot  be  pcopoilT  used  would  alw^s 
per  ont.,  and  the  damage  oanaed  ty 
such  8  firo  -wniild  be  recoverable  vliether  the  memo- 
rjiidmu  was  iiisortod  or  not.     But  this  argument 
OJniU  the  consideration  that  if  the  ship  be  "  burnt" 
tl)  (jgiiMge  under  three  per  cent,  would  oe  recoverable, 
•■d  aibo  that  these  words,  «sunk  or  burnt,"  being 
commonly  found  now,  as  I  underatand,  in  poliaiwi 
CD  all  kinds  of   goods,  if   the  ship  is  Iniknt 
avfragf  losses    on    goods    which    might  other- 
we  be  excluded  would  be  recoverable  under  the 
pdhjf*  Again,  this  argument  would  permit  of  the 
mofwvMaUkMSBBliiy  fire  under  a  {Kuioy  oa  »  ship, 
iKhoopitlieMis  a  warranty  against  losses  onderfhrce 
per  oent.,  and  would  thus  place  the  peril  of  fire  in  a 
iMerent  position  from  any  of  the  other  perils  assured 
a^atnat  I  camiot  bring  myself  to  think  that  it  would 
M  treasooable  or  bosiiiess-like  construction  of  the 
mid  "bamt**  to  bold  iliat  fhe  ship  is  burnt,  if  any 
psrt  of  her  or  her  stores  or  fittings  is  slightly  injured 
%  fire,  whether  that  fire  is  one  which  exhausts  iteelf 
without  danger  to  the  vi'Sh<4.  or.  iis  (ilsn  wris  sug- 
gested,  is   one    which   unless    promptly  extin- 
gniihfld  would  oanie  danger  to  the  vessel.  In 
opinion  the  more  reasonable  and  business-like 
MMtmcUon  is  that  the  ship  is  "burnt"  whenew 
tbe  injurj-  Ly  flro  is  sufllLient  to  cause  some  interrup- 
tion 01  the  voyage,  so  that  the  vessel  in  }<ro  kmpore 
incqsUectf  being  properly  used  for  th<i  purposes  of 
her  TBfm*.    This  may  be  e^raased  1^  the  term 
"  tamporarOy  inuiaiyigeMe." 

In  the  present  case,  on  the  first  voyage  the  coals 
lieated  sughtly,  and  water  being  poured  on 
them,  whatever  fixe  existed  was  extinguishe^l. 
Even  assuming  tliat  coals  are  to  be  treated 
w  included  in  the  word  "  ship,"  which  the  plain- 
siffs  aUeged  and  the  defenaants  did  not  deny, 
th.re  was  no  interruption  of  the  voyage,  nor  any 
uttrfrrtiicc  in  any  way  with  the  safety  or  navigation 
jf  the  vessel.  On  the  second  and  fourth  Toyagesthe 
Matitig  of  the  cold  caused  some  damage  to  UO  fllnic- 
we  of  the  vflssel,  but  again,  there  wM  BO  InteBn^ 
vn  of  the  voyage  or  any  interfsNOoe  with  Ine 
'essel's  safety  or  navipation.  I  am  of  opinion  that 
in  none  of  the  voyages  was  the  ship  burnt  within  the 
aeaning  of  the  policy,  and  that  tiie  defendnt  is 
utitled  to  judgment,  with  coat«. 

Solicitors  for  the  plaintiffs,  BoiUreU  dc  Hoche. 

SoUdllon        Ihe  dafandanfe,  VUIhm,  JUmm, 


Jtidj  6k 


<{touc>  of  Appeal. 

Prom  a  B.  Div.  ) 
(Bowen  and  Kay,  L.JJ.)  j 

Duke  v,  Davib.  (a.) 

Ftadke— Change  of  jxiriiet—Deidk  of  on*  of  swerol 

dtfeiuUtuU—Adion  r>mittf(l  to  county  court — Appli- 
cation hij  a<hniinstrator  of  I'eceaatd  tk/tniUint  to  Iligh 
Court — Su}njnon9  to  proceed  or  dismiss — Jurisdiction 
of  High  Court  —  Validii^  order  of  remitter— 
&  8,  188S,  ord.  17,  r.  8— Cbvnty  OimrU  Ad, 
1888  (51 4l  08  m  «.  43).  «.  65. 

An  action  i«M  brought  in  the  High  Court  ogainH 
several  defendants,  vjhom  it  ujos  sought  to  make  teveraily 
liable  on  a  coi, tract.  One  of  (!,r  ih  frndanta  having  died, 
the  plaintiffs  obtained  an  order  remitting  the  action  to 
the  county  cxmrt  under  tedion  66  of  the  County  Courtt 
Ad,  1888.  The  action  uhu  tried  in  the  ootd^if  eourt 
against  the  other  defendants,  and  Judgment  was  given  in 
iht  ir  /i:n:iir.  The  administrator  of  the  deceased  defend- 
ant  applitd  to  the  High  Court,  under  ord.  17,  r.  H,  for 
an  order  that  the  plaintiffs  might  be  compelUd  to  proceed 
un'fA  the  action  ogainit  Attn,  or  that,  in  default,  the 
aefc'on  might  be  dimiutd  eigaiMi  him. 

II>^d  {affirming  ikei/tciUion  of  the  Divisional  Court), 
that,  the  adion  imkig  been  remitted  to  (he  county 
couH,  lAs  Hi^  Omrt  had  no  JvriadieHon  Id  maktm 
order. 

The  order  remitting  the  aeUen  wa*  neivoid;  aemble, 

it  ?t  rj,<  not  irregular. 

Aroeal  tem  ft  jiidgnMnt  ol  a  divinonal  eontt. 
The  aotion  iraa  oornmenoad  in  the  Oout 

agfiinHt  five  defendants,  who  were  alleged  to  be 
severally  liable  on  a  contract.  On  the  2Ut  of  July, 
1891,  one  of  the  defendants,  named  Lowry,  delivered 
hie  dV^nno,  and  on  the  24th  of  July  he  died  intestate. 
On  the  IStti  of  January,  1892,  the  plaintiffs  obtained 
an  order  under  section  65  of  the  County  Courts  jkcfc, 
1888,  remitting  the  action  to  the  county  court.  The 
action  was  tried  in  tlie  county  court  as  against  the 
other  defendants,  and  judgment  was  given  in  their 
favour.   On  the  23rd  of  August,  kitten  of 

administration  to  the  estate  of  Lowij  WHte  granted 
to  one  Nicholson,  who,  on  the  8rd  of  May,  1893, 
apphed  to  the  Iligh  Court  for  fin  order  that  the 
plaintiifs  might  be  directed  to  proceed  with  the  action 
as  against  him,  or  that  in  default  the  action  might  be 
dismissed  as  againefc  turn.  It  ^peeied  that  at  the 
time  when  the  aotion  was  xendtted  iSbB  aoliaiton  fbr 
the  plaintifiFs  had  written  a  letter  to  the  solicitors  who 
had  acted  for  Lowry,  in  which  they  said:  "This 
action  is  remitted  to  the  county  court  as  ugainst  all 
the  defendants  esoept  your  client."  AVilk,  J.,  before 
whom  tba  application  eame  at  chambers,  referred  the 
matter  to  the  court.  Tlie  Divi.?ional  Court  (Chtkntham 
and  Bruce,  JJ.)  dismissed  the  uppliuitiou,  on  the 
ground  that,  the  action  huviug  been  remitted  to  the 
oonnty  court,  the  High  Court  had  no  jurisdiction  to 
make  any  order* 

The  adminiilnitor  of  the  deoaeaed  defwidant 
appealed. 

Cabab/,  for  the  adminlslrator.— Ord.  17.  r.  8.  says : 

"  "WTien  the  plaintiff  or  defendant  in  a  cause  or  matter 
dies,  and  the  cause  of  action  survives,  but  the  person 
entitled  to  proceed  fails  to  proceed,  the  defendant  (or 
the  penon  against  whom  the  oauae  or  matter  may  be 
oontmned)  may  apply  by  summons  to  compel  the 
pleintiil  (or  the  peraoo  entifled  to  proceed)  to  pioeeed 

I  (a.)  Beportod  by  F.  0.  Ruckeb.  Esq.,  BaRiator-ftt* 

Law. 
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within  such  time  as  may  lio  onlorcd ;  and  in  default  of 
such  proceeding  juclgmcnt  may  be  entered  for  the  de- 
fendant, or,  astbo  caso  may  be,  for  the  person  against 
whom  tlie  cauN4^  or  matter  might  tiaro  been  oontinaed." 
Tbib  administrHtur  rightly  applied  under  this  rule. 
The  mtcgiiial  note  to  the  rule  ^^trvi  ia  the  A»mii«i 
Pnuitioe,  '*Dee11iot  solo  plaintiff  or  defendant,"  is 
not  part  of  the  nilo,  and  it  is  inorirri-ct.  Tho 
jifiministrator  could  only  ai)i)ly  to  the  High  Court. 
As  far  as  he  was  concemod  tut'  action  still  rvmuined 
in  the  High  Court.  Tho  order  remitting  the  action 
to  the  coimty  court  was,  as  regards  him,  mdl  and 
void.  On  tiie  death  of  the  deMaeed  defendant  the 
action  ae  against  Urn  was  abated  or  snspeoded,  and 
no  st<'p  could  rightly  bo  talcrn  in  tlic  iiction  until 
hi»  h'gal  personal  roprrsnntativf         iM't-n  inmle  a 

far1\'  U')  the  action  :  /iVi/rcA/'  v.  I!iiri/>M,  2*>  W.  K. 
Ch.  D.  411.     Any  order  made  in  the  action  uftrr 

file  death  of  tiba  deoeaaed,  and  in  the  abscucii  uf  any 
person  to  repwont  hie  eetate,  wae  ineffeotual:  In  re 
Bhrphnrd,  Amn  V.  Sknhard,  38  W.  B.  1S8,  43 
Cb.  D.  131  :  see  alioZlofiiT.  Dimmaek,  26  W.  K.  I  VS, 
7  Ch.  D.  .398.  If  the  order  remitting  the  action  was 
good  as  ii^ainst  tho  other  dcfendantfl,  it  could  not 
aSect  the  deceased  or  his  eetate.  The  letter  of  tho 
nlaialilb*  solidton  ehoen  Hiai  it  wae  nol  iatMided  to 
do  so. 

He  also  cited  Reg.  v.  Hdroyd,  32  V.  B.  STOi. 
F.  J.  lemt,  itor  the  pUatift. 

Uuw'EN,  L.J. — I  am  of  opinion  in  this  east'  thut  thf' 

i'udgmcnt  ought  to  be  affirmed.     The  action  was 
irought  eeveral  defendants  on  a  contract  on 

whiia  thev  wem  alleged  to  be  jointly  and  se?eraUy 
liaUe.  One  of  13m  defondaote  died  intestate  a  few 
days  after  lip  Tiad  di  Uvered  his  defence.  Tlic  action 
thereupon  us  uguinst  him  ceased  to  liuvr*  any  exist- 
ence imtil  ]H()[  i  r  steps  should  li<'  tiiki  ii  U>  bring  in 
his  personal  representative  as  a  party  to  the  action. 
Winout  any  such  step  having  been  token,  an  order 
«M  made  on  the  upuoation  of  the  iJaintiih  remit- 
ting the  action  to  ue  ooonty  ooort.  The  action  then 

wris  an  action  against  the  other  defendants  solely, 
and  it  was  tried  in  the  county  court  as  against  those 
defendant.s,  and  judgment  was  givwi  in  their  favour. 
The  present  appellant,  who  wa«  aubeequently  ap- 
pointed administrator  of  the  deceased  dcfendMnji  was 
unwilliiu;  to  let  the  matter  ruiain  where  it  tvaa,  and 
he  deoiaed  to  do  this— he  treated  the  order  of  re- 
mitter aa  being  void  against  himself,  and  applied  to 
the  High  Court  for  an  order  that  the  action  might  be 
dismissed  as  against  him,  or  else  that  the  plaintiff 
might  be  couipcllod  to  take  some  further  steps  in  the 
action.  The  plaintiff  objected  tiiat  tiio  High  Court 
had  no  jnnsaiotum  to  make  taj  Muh  oraer,  tho 
action  having  been  remitted  to  the  oonnty  oonrt. 

The  argiunont  prcsontod  to  the  Divisional  Court  on 
behalf  of  tho  admini.strator  was  that,  inasmuch  a.s  the 
order  remitting  the  action  had  been  made  after  the 
death  of  the  intestate  and  while  his  estate  was  unrepre- 
■ented,  such  order  should  be  treated  as  null  and  void 
as  against  bim,  and  the  court  ought,  on  his,  the 
administrator's,  appoaraoce,  to  treat  the  action  for  his 
benefit  aa  if  it  were  still  in  the  High  Court.  Tho 
Divisional  Court  refused  tho  application,  and  the 
administrator  has  appi  alcd  to  this  court.  Is  it  true 
to  say  that  he  is  entitled  to  treat  what  took  j^ace 
when  the  intestate  was  unrepresented  aa  noQ  and 
void  ?  Assuming  that  on  the  death  of  the  deceased 
defendant  the  action  continued  solely  against  the 
other  defendants,  and  that,  though  his  representa- 
tive had  a  right  to  become  a  party  to  the  action,  until 
that  waa  done  the  others  alone  were  partiee  to  the 
action,  it  seema  to  follow  that  the  aniiiinietrator  is 
not  in  a  podtkm  to  take  any  objcdjon  to  flie  nuddng 
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of  the  order ;  and  that  I  take  to  be  the  true  state  of 
the  case.  But  even  if  it  were  not  so,  it  seems  to  me 
that  tin-  most  the  administrat' t  ojuIiI  say  now  would 
be  that  as  against  him  the  order  was  irregular ;  he 
cannot  say  that  it  is  void.  It  was  op-n  to  him  when 
he  appeared,  to  1m  content  with  the  order  of  remitter 
whicb  had  been  made.  If  he  waediaaatWIedwitiiit. 
the  utmost  he  could  have  done  wrws  to  ask  to  have  it 
set  aside,  but  he  cannot  ask  the  court  to  treat  it  as 
void.  Th.6  argument  which  has  been  used  rests  nn  a 
pictun^ue  illusion,  that  when  a  defendant  dies  the 
action  is  something  more  than  an  action  ajrflUli  Ul 
oo-defendante,  that  it  oontinuoe  to  hate  amumnb- 
stantial  shadowy  exisbeooe  against  the  deoeaaed  man 

or  with  regard  to  his  rights.  Tlie  tmtl:  is  that  tho 
action  is  abated  as  against  hiui,  nml  nusiiing  ri-rnains 
cxi  i'pt  an  action  against  the  <ith('T  d'  fendant^,  tliuugb 
it  may,  on  tho  application  of  his  administrator,  be 
revived  a^;ainst  him.  I  think  that  in  making  the 
order  remitting  the  aotioa  the  ooort  did  what  it  had 
the  power  to  do ;  but  if  the  order  waa  irregular,  all 

the  administrator  w^mW  do  wn-iM  b<'  to  ask  to  hsife 
it  set  aside.  I  therefore  tliiuk  that  the  appeal  mnstbe 
dismissed. 

Kay,  L.J. —I  am  of  the  same  opinion.    The  appli- 
cation is  based  on  a  misapprehension.    When  this 
defendant  died,  the  action  snrriTed  against  ttft  ofhm 
defendants  in  nspeet  of  etther  tiie  whole  or  part  of 
the  oaose  of  action,  but  H  was  altogeliiar  dead  as 
Mfjainst  the  deceased.    Tho  only  apphcation  which  hLs 
jK*rsonal  representative  could  then  make  with  regani 
to  the  action  was  such  an  application  as  the  admin  - 
istiator  is  now  making.    As  matters  stood  he  was  no 
party  to  the  action ;  he  was  only  entitled  to  apply  that 
the  plaintilf  should  make  bim  a  party.  But  he  cennot 
now  make  such  application  in  the  High  Ooort;  for 
the  action  liius  been  transferre<l  to  the  cinnty  conrt, 
and  every  ai>plication  in  the  action  must  be  made  in 
the  county  court.    He  treats  the  case  as  if  there  were 
a  shadowy  apparition  of  an  action  stall  ffiisting  in 
the  High  Court.   But  what  waa  remitted  was  tte 
whole  action,  and  nothing  of  the  action  waa  left  re- 
uuiining  in  tho  High  Court.   If  the  order  remitthig 
the  action  \va!«  wrung,  no  doubt  there  must  be  some 
means  of  setting  it  right.    But  ho  dt>e8  not  say  it  was 
wrong,  he  says  it  was  void.    HLs  argumrait  must  in- 
volve this,  that,  whenever  a  oo-defendant  in  an  action 
to  enforce  a  joint  and  seteral  liability  dies,  no  order 
can  be  made  in  the  action  as  regards  the  other  oo- 
defendants  until  the  action  has  been  revived  against 
the  jtfrsonal  rcpreeentativo  of  the  decea-sed  defendant. 
This  appears  to  me  to  be  untenable,  and  I  am  of 
opinion  that  if  the  administrator  wished  to  have  the 
action  revived  against  him  it  was  for  him  to  make  an 
application  for  toat  poipoee,  and  he  ought  to  have 
applied  to  the  oounfy  conrt   Any  step  whidi  tiie 
administrator  could  take  m  the  action  should  have 
been  taken  by  him  in  the  county  court.    It  has  never 
been  suggested  that  the  action  was  not  a  fit  one  to  be 
transferred  to  the  oounty  court ;  and  it  seems  to  me 
to  be  impossible  to  treat  an  action  aa  divided— «.«.,  ss 
being  partly  in  the  High  Ooozt  and  partiy  ia  the 
county  court.    I  thanfora  agna  thK  tiw  sfpHl 
must  be  dismissed. 

^fipsal  ffcsHljM0(f« 

Solicitors  for  the  plaintift,  C|p0ind«r»  4  Vitari,  tat 

F.  Cecil  Lane,  Plymouth. 

8(dkdtoniortheadminisfaator.SuH;p«tom<ftfl(0M«. 
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PhMa  Q.  B.  Div.  ) 
Ooid  Eflher,  M.R.,  and  ' 
So  won  and  Kay,  L.J  J.)  f 

Zn^SSBSBO  AMD  WiFE  v.  LaBOUCXKRE.  (a.) 

— Insufficiency  of— Validity  of  pita. 

A  gmuni  plea  of  jtutijication  •»  on  ocMon  ft'M, 
«Aif»  Ik*  Uhm  complained  of  eoiMtWt  n/a  gmmu  ^arge 

Qfjatn-ft  the  plattidff,  is  }tatl,  unless  the  df/endant,  in  hit 
jaHiculars,  states  specifically  the  facts  ujton  which  he 
nlia  in  support     Me  charge. 

ApMAl  from  an  order  of  the  Queen's  Bench  Divi- 
sion directing  the  defendant,  to  deliver  further  and 
ht'tU'T  particmars. 

The  action  wag  for  libel.  The  alleged  libel  appeared 
in  a  newspaper  called  Truth,  and  referred  to  a  Home 
lor  FamalB  I&efagriates  kept  by  the  plaintiffs,  and  stated, 
ao  f»  u  nutatnl  to  uim  report,  that  the  plaintiffs 
vere  "  charity  swindlers  "  and  "  impostors,"  and  that 
the  home  was  a  "  monAtrotui  swindle."  There  were 
many  other  statements  charged  as  libelloiM. 

The  dwfendaot  |>LeMl«d  •  geoenl  ploa  of  jnsttfioa- 
tion  tofliewliole.  Tlie  dofendaat  tvaa  ordived  to  give 
particulara  of  how  and  in  what  way  the  plaintiifs 
were  "  charitj' swindlers  "  and  "impostors"  and  the 
li  me  was  a  "monstrous  swindle";  and  in  his  par- 
ticolan  he  stated  that  the  plaintiffs,  by  the  auuual 
lapotti^  procpeottues,  and  appeals  issued  by  them, 
ItpNnntod  the  home  to  be  a  Home  for  Female 
mBbriatM,  and  inrited  subsoriptions  and  donations 
on  that  representation,  whereas  in  fact  the  home  was 
canducted  as  a  conuneroial  undertaking  for  the  bene- 
ilaf  the  plaintifBi;  aad  flw  ftwts  and  mattmndied 
on  vm  "  that  nojpMpv  qatom  of  booln  or  MOoontt 
ibowiDg  Hie  reoftpto  and  ezpenffihiTe  of  fhe  honie 
WM  kppt,  and  that  no  proper  vouchers  were  sub- 
mitted to  the  auditon*  for  ttie  purpose  of  preparing 
the  annual  balance-^ih-  <4h,  :iiid  tnat  the  said  blUMMM- 
iheeti  do  not  ahow  the  real  or  entire  reoeipte  or  ex- 
paiidttuwi  of  the  home,  and  tiiat  the  pWntifBi,  by 
means  of  the  home,  were  pnnblrd  to  live  free  of  ex- 
pense to  themselves,  and  that  they  appropriated  for 
their  own  purposes  raoneys  received  for  or  earned  by 
the  home,  and  the  time  when  the  aforesaid  faota  and 
nirttee  ooonrred  wae  the  whole  time  the  home  has 
been  open  since  its  institution  in  1876."   The  master 
made  an  order  that  the  defendant  should  deliver 
further  and  better  particulars,  setting  out  the  receipt 
of  moneys  appropriat^nl  by  th(*  plaintiffs  for  their 
own  purpoees  and  not  accounted  for,  and  of  the  |Mir> 
■one  from  whom  and  the  dates  when  such  noaeja 
w«e  received,  aad  m  what  waytiie  laid  ezpendHnre 
of  fhe  home  was  not  shown  by  the  balance-sheets ; 
and  that  unloea  the  defendant  delivered  such  ]>articu- 
lars  he  should  be  precluded  from  giving  any  evidence 
in  nmipott  ol  his  jutiioation  of  the  statement!  in 
nqieec  of  wUoh  ne  did  not  supply  the  partknlan 
ordered.  The  jndge  at  ohamlMn  and  the llMriflaal 
Oooit  affirmed  this  order. 


Reid,  Q.C.,  and  J.  E.  Pdnkm.  for  the  defendant, 
contended  (1)  that  thti  particuhirs  were  sufficient; 
(2)  that  the  defendant  ought  not  to  be  ordered  to 
give  further  particulars  until  after  he  had  obtained 
Oisoovery;  and  (8)  flutt  the  particulars  asked  for 
would  ducloee  the  names  of  the  defendant's  witnowee. 

They  referred  to  F Anson  t.  Stuart,  1  T.  R.  74R ; 
Hxkinbotham  v.  Leach,  10  M.  &  W.  361  ;  Gonrlnj  v. 
tlimsoU^  21  W.  B.  683,  L.  B.  8  C.  P.  362;  Leitch  v. 
AVkm,  M  W.  B.  WW,  81 CL  D,a74>  

(a.)  Beporled  hj  W.  F.  Babbt,  Biq.. 


Sir  Edward  Olarkt,  Q,0,t       0,0,  BcM»  far  Oe 

Our,  oAr.  vuK. 

June  1.— Lord  EsnEU,  M.R.— The  plaintiffs  brought 
an  action  of  libel  against  the  defendant,  and  they  set 
out  in  their  statement  of  claim  the  alleged  libelloue 
matter,  which  contained  a  great  many  separate  ilnlB- 
ments.  The  defendant  plMded  to  the  whole  (no- 
rally  a  justification.  The  plaintiffii  thereupon  tobk 
out  a  summons  fur  particulars,  and  instead  of  asking 
for  particularH  j^enenilly,  they  adopted  what  seems  to 
be  a  good  ijractice — namely',  asking  in  the  summons 
for  partkoiarB  of  the  apeoal  allMntione  in  the  libel 
of  whiohtfaifl]r«MitpertieaIan.  Tbedefendaatihen- 
upon  gave  ittTtaip  particulars,  and  the  plaintiffs  are 
satisfied  as  to  aomc,  but  a«  to  others  they  complain 
that  they  are  insulHcient.  being  in  reality  no  particu- 
lars at  all.  Now  the  defendant  has  pleaded  justifi- 
cation to  the  whole.  Strictly  speaking,  perfaapa.  he 
would  be  bound  to  prove  justification  of  the  whole, 
and  if  he  failed  to  justify  every  part  the  plea  would 
fail,  and  the  plaintiffs  would  recover  as  if  there  were 
no  plea  of  justification.  That  would,  perhaps,  in 
these  days,  be  dealing  with  the  matter  too  strictly, 
beoMue  the  defendent  ia  charged  with  eeratal 
libeUom  etatemente,  end  be  might  separate  flioae 
statements  and  plead  aeepttnte  justification  to  e-ich. 
If,  therefore,  we  treat  theee  separate  statements  ab 
separate  libels,  and  divide  the  plea  of  justification 
and  a^v  it  to  eeoh  sepanto  statement,  we  moit 
then  aee  vie  ternU  of  ordering  Ihe  defendant  to  give 
further  pextteolars. 

That  a  general  ploa  of  justification  without  particu- 
lars is  a  bad  plea  has  been  settled  law  for  many  years. 
In  FAnson  t.  Stuart  the  headnote  says  that  to 
print  of  any  person  that  he  is  a  swindler  is  a  libel  and 
actionable;  and  a  justification  of  such  a  charge  must 
state  the  particular  instances  of  fraud  by  which  the 
defendant  means  to  Hupj)ort  it.  That  is  to  say,  if  a 
person  calls  another  a  swindler,  he  cannot  plead 
jostifioation  without  setting  out  the  particular  in- 
stances of  &aad,  else  the  plea  is  demnnable.  Ashurst, 
J.,  said:  "WlMt  tiie  defendant  took  upon  himself 
to  justify  generally  the  charge  of  swindling,  he  must 
be  prepared  with  the  facts  which  constitute  the 
charge  in  order  to  maintain  his  plea.  Then  he  ought 
to  state  those  foots  specificallv  to  give  the  plaintiff  an 
opportonitj  of  denjring  uieni.  for  the  plaintiff 
ciinuot  come  to  the  court  preparea  to  justify  his  whole 
life."  That  is  a  leading  case  upon  the  point.  In 
those  days  it  was  nucessanr'  to  insert  the  partictilars 
in  the  ploa.  In  later  times  the  plea  was  left  general, 
bnt  beioro  going  to  trial  the  defendant  was  bound  to 
state  in  his  particulars  what  had  formerly  been 
inserted  in  the  plea — namely,  the  facts  upon  which  he 
relii'd  in  support  of  liis  general  statement.  In 
Jlickinbolham  v.  Leacli  I'arke,  B.,  said  :  "  It  is  a  per- 
feotiv  weU-eetabUshed  rule  in  esses  of  libel  and 
dander  that»  where  the  ohuM  isgne^ 
Uie  defendant,  in  a  plea  oz  jttsnbsation,  mnst  steto 
some  specific  instances  of  the  misconduct  impute<l  to 
the  plamtiff."  Aiderson,  B.,  also  said  in  the  course 
of  tue  argument  that  "the  plea  ought  to  state  the 
charge  with  the  same  preoision  ss  in  an  indictment." 

Now  treating  the  statements  oomplained  of  here 
as  separable,  we  rnuMf  see  whether  the  order  for 
further  and  Ix'tter  particulars  in  right.  The  defend- 
iint  states  that  the  plaintiffs  are  charity  swindlers. 
Ho  is  asked  for  spodtic  instances.  Are  hu  particulars 
sufficient  F  No  doubt  they  state  the  mode  in  which 
the  defendant  is  going  to  support  bis  plea  ot  justifi- 
cation, but  they  do  not  give  spodfio  instanoss,  the 
occasions  upon  whicli  tlie  things  happened,  nor  the 
names  of  the  persons  who  were  swindled.   They  are 
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not  sufficient.  Under  tiM  old  ^ft/btm  the  plea  would 
be  bad  for  want  of  ipaaffie  uuarted  in  tho 

plea.  TTndsr  the  pa'aimt  tnbm.  ^«  plea  is  had  for 

want  of  sufficient  partioiilars.  We  thercfon-  agree 
with  the  Divisional  Court  that  the  dffeuduiit  must 

S've  further  and  lx>tt<'r  particulars  as  to  that  juirt  of 
9  alleged  libel,  and  it  he  does  not  give  sufficient 
pwHoaUHi  fhe  plea  of  jastificatlon  w  to  that  part 
||oe«,  and  1m  OMUiot  giTe  evidence  in  mtnpit  of  his 
jQSlafleatiOD  as  ncaru  that  part  of  the  nnSL  It  was 
then  said  that  the  particulars  asked  for  were  too 
minute,  and  therefore  embarrawdng,  as  the  result 
would  be  to  diselose  the  names  of  the  defendant's 
witnesses.  But  if  it  is  right  that  the  particulars 
should  be  giv8Dt  it  is  no  answer  to  say  that  they  will 
diadose  tlw  bmiim  of  the  witnesses.  We  only  say 
liuit  better  portisnlan  most  be  given,  and  the  defend- 
ant must  give  the  best  be  can.  If  by  af{ida^nt  he  says 
that  he  cannot  give  the  nantes  as  he  does  not  know 
them,  that  may  perhaps  excuse  him.  What  is  re- 
quired of  him  is  not  too  minute  so  as  to  embarrass 


IlMDOonMS  the  last  oantention— namely,  that  the 
defendant  otight  not  to  be  ordered  to  give  the  par- 

ticulars  until  after  he  has  had  <lisi  overy.  This  is  not 
a  case  in  which  there  is  a  relation  between  the  plain- 
tiffs and  defendant,  such  as  the  relation  of  principal 
and  agent,  or  of  partners,  or  of  trustee  and  cestui 
fruif.  There  is  no  relation  at  all  between  them.  I 
do  not  think  that  the  defendant  is  entitled  to  dis- 
covery before  he  has  fixed  the  issues  in  the  pleadings. 
The  genertd  rule  is  that  ii"  i  nurt.  win  thiT  uf  (jonuiiuii 
law  or  etpiity,  would  allow  discovery  ua^rely  to  enable 
the  person  asking  for  discovery  to  find  out  whether 
he  has  a  case  or  not.  Intemigatorries  of  that  kind 
ham  bean  called  fishing  interr^tories,  and  this  dis- 
oovwy  nwy  also^  be  oalled  fishing.  I  have  said  that 
there  is  no  relation  here  between  the  parties,  nor  are 
there  any  special  circnnistAticcs,  suclj  as  when  one 
party  is  keeping  back  what  tlio  other  party  ought  to 
know.  A  b;id  plea  is  no  plea  at  all ;  and  therefore 
the  general  rule  come  to  this,  that  dUnoveiT  will  not 
be  granted  until  a  good  plea  is  on  Hie  feocra,  or  if  (be 
^vplioation  is  made  by  the  plaintiff  until  a  good 
canse  of  action  is  on  the  record.  Here  the  general 
]ilra  of  justification  is  bad,  there  being  lui  sutHcieiit 
particulars,  and  until  a  good  plea  is  on  the  record  the 
defendant  caimot  get  discovery  either  by  interrogn- 
tories  or  otherwise.  There  beiqg  no  leladon  between 
the  parties  1m«,  nor  any  special  drenmstanoeeto  take 
the  case  out  of  the  general  rtdo,  the  obligaitfoa  to 
give  particulars  cannot  be  held  bat'k  until  discovery 
is  given.  Tlie  JefouJaTit  hus,  inile^'d,  candidly 
admitted  that  he  wants  dlHcovory  in  order  to  enable 
him  to  place  a  good  plea  on  the  record. 

The  ease  of  LHkh  t.  AMntt  was  rcdied  upon  by  the 
d^endamt;  but  there  the  rdation  of  principal  and 
agent  existed  between  the  parties,  and  8<>  that  case 
comes  within  the  exception  to  the  general  rule.  The 
appeal  must  then  fitrr  lif  disiuLsscil.  I  <lcsiro  to  add 
this  as  regards  a  general  plea  of  justification,  that  the 
plaintiff  must  ask  for  particulars,  otherwise  the  plea 
would  stand,  just  as  under  the  old  law  if  the  plea 
)  not  dMnmied  to^  it  would  b»  tnsted  M  goooL 

BowBT,  Ihl.— I  am  of  tiio 


Kay,  L.J.,  read  the  following  judgment:  The 
argument  in  this  case,  in  our  view  of  it,  seems  to 
involve  the  question  whether  more  suspicion  can 
jostify  a  libel.  It  is  niged  that  the  so-called  par- 
tiealars,  wbieh  are  in  tnms  as  general  as  fhe  ubd 
complained  of,  ought  not  to  be  made  more  dofinitc  at 
present,  because,  until  the  defendant  has  obtained 
discovery  from  the  plaintiffs,  he  may  not  be  able  to 
give  particulars  in  any  better  form.   The  defendant 


m  u  libel  action  may  plead  a  justification;  but  it  is 
no  justification  to  puad  siniily  that  his  alleeed  libel 
is  trae.  That,  as  has  been  pointedly  said,  is  not 

justificAtion,  hut  is  merely  repeating  thf>  ]ih-\ : 
rAnsKH  V.  Slmirt.  Ac<Mrdingly,  the  practice  mjuired 
that  the  ph  a  sliuiild  sbit,'  facts  which  jastifiwi  the 
defendant  in  publinhing  the  hinguage  complained  of. 
This  is  dear  from  the  decision  in  HickinlHitham 
Leach,  and  the  authorities  referred  to  in  that  CMi^ 
vix.:  </bNetT.fltoiieM,llFdoe,23S;  WstemmT.iBBiby, 
2  Chit.  Rep.  665 ;  TifiMOK  ▼.  atmart;  Edhut  T. 
CaUtthy,  1  Taunt.  543. 

It  is  said  that  the  modem  practice  is  not  to  state 
the  facts  relied  on  as  a  justification  in  the  pleading, 
hot  to  add  them  in  particulars.  I  presume  this  is 
done  under  ovd.  19,  n.  6^  7.  But  then  the  nartiwiliBi 
should  be  as  explicit  as  the  plea  was  required  to  be 
before.  If  the  defrndunt  says  that  he  is  unable  to 
nhdo  any  such  facts  without  discovery,  the  answer  is 
simple  and  conclusive.  He  ought  not  to  have  jmb- 
lished  the  libel,  and  cannot  plead  any  justification  foe 
having  done  so.  The  case  of  a  charge  of  frasd 
against  an  agent,  or  of  breach  ol  tmst  againrt  a 
trustee,  by  pleading  only,  where  no  libd  has  beea 
published  otherwise,  is  essentially  different.  There 
the  fiduciary  relation,  and  the  circumstance  that  the 
facts  are  generally  known  only  to  the  defendjint,  or 
at  least  that  be  has  means  of  knowledge  not  in  the 
first  instance  equally  accessible  to  tbe  plaintifr.  may 
justify  the  ooort  in  requiring  the  defendant  to  mahs 
discovery  before  the  plaintiff  is  called  on  to  give 
jMirticidars,  because  the  fiduciary  relation  of  th* 
defendant  to  the  plaintiff  entitles  the  plaintiff  to  all 
the  knowledge  which  the  defendant  may  have ;  and 
it  is  not  uncommon,  when  a  conflict  arises  betwwn 
the  right  of  the  plaintiff  to  discovery  and  the  li^d 
the  defendant  to  partieulars,  in  such  cases  to  posboM 
the  giving  of  particulars  until  the  discovery  has  MB 
made:  Lfttfh  v.  Abbott  Si.  v.  Sp,\L..au.  m  W.  R. 
49H,  37  Ch.  D.  295.  But  to  apply  thi.s  practice  to  the 
case  of  libel  would  be  to  sanction  the  publication  of  s 
Ubd  when  the  UbeUerknew  no  facte  insti^yiiuc  the 
libslloos  statement^  beeanse  he  believed  ho  eooB,  liy 
the  process  of  discovenr,  eUdt  such  facts. 

It  is  urged,  then,  if  the  facts  are  stated  befoie 
diseoverj'  is  trivon,  that  the  discovery  will  be  limit<d 
to  the  particular  facts  so  alleged.  I  am  not  satisfied 
that  this  will  neoeesorily  be  so.  I  can  conceive  a 
cose  in  which  alibd  in  general  terms  may  be  jnstifisd 
by  oertain  ftusts  stated  in  the  poiticulsM,  aid  tfad 
there  may  bo  power  to  obtain  disoovenj  of  odier 
analogon."?  facts  which  may  support  the  justiflcatian. 
But  even  if  it  were  so  liniit<'d,  tliat  is  no  reason  why 
the  particulars  should  not  be  siS  definite  or  ejcplidt  as 
the  defendant  can  make  them.  It  seems  to  me  a  much 
less  evil,  if  it  be  an  evil,  to  confine  the  disooveiy  to  tbe 
partieolar  ftMsto  addnoed  as  a  jwdiilcationtban  to  give 

the  smallest  sanction  to  a  libd  mui^partod  bynotl 
which  justify  tlie  publication. 

There  is  another  oli^nous  reason  for  requiring  precise 
particulars,  namely,  that  tbe  plaintiff  may  know  the 
oaaa  ha  has  to  meet  and  what  acts  it  is  alleged  bare 
been  ownmitted  which  joatify  the  penetal  shup 
against  him.  Bnt  this  is  a  oonsiderBihon  not  peeohsr 
to  libel  cases. 

I  am  of  opinion  that  the  jiarticulars  complained  of 
are  too  general ;  that  they  are  not  particidars  at  all, 
but  a  mere  repetition  of  part  of  the  libel,  and  that 
forUior  and  better  particulars  ought  to  be  given. 

Hum  lamaina  tha  question  whether  the  penalty,  if 
better  partieidars  are  not  given,  is  not,  as  it  now 
stands,  too  large.  A  bbcllous  stateuient  as  to  which 
no  particulars  are  given  ought  not  to  be  allowed  to 
be  justified  at  all.  But  where  some  facts  are  stated  in 
the  particulars  by  way  of  justification,  which  may  or 
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may  not  be  sufficient,  it  ia  argued  that  tho  defendant 
should  not  he  prerentod  from  relying  on  them  at  the 
trial  simply  because  he  has  added  a  e^^ral  state- 
ment which  in  itself  if  noianflSioieut.  However,  I  am 
not  satisfied  that  tliifl  aigniDiBnt  amlim  m  the  fwaent 
case.   I  do  not  tiliiik  Inat  any  raots  tn  slatsd  at  a 

jastification  in  this  mso  in  the  particularH  com- 
plained of,  and  thercfure  the  penalty  imposed  is  not 
toolaige. 

Appeal  dismiMed. 

Solidton  for  the  plaintifTs,  PrUekard,  Jitigiejicid,  Je 
Co. 

Salidfainfv  «h«  dBfflDda&t,  Z«wj«  A  £«ivik. 


From  Chan.  Div.  '\ 
(Lindley,  Lopea,  and  >         Jane  14,  Id ;  July  3. 
A*  It,  RiiiiUit  IfcJiJi)  7 

Wheatox  v.  Maple  &  Co.  (a.) 

KatemmU — l*ia^ — J'nter^fiUen — Ei^oj/mmt  ogaiMl 
leitee  of  the  Crown — Burrrnder  of  Itato—New  leosa— 

Preaumpt!'<n  <•/  !nd  '/rard — [n/rrmrr  of  enjoyment 
from  tim>  unineiiu'rial — Liinikd  ratcineiU/or  retidue 
'/  tmn—"  Absolute  and  unJefnmble"—rrmriftlon 
Ad  (2  A  3  Will.  4,  c.  71),  «.  2,  3. 

Section  2  of  the  Prescription  Act  does  n(4  apply  to 
<xi»'  iii' iit^  I'f  li'/ht,  rchich  are  governed  by  section  3  atul 
tht  subst'iwnt  seciiona,  which  have  to  be  read  with  it. 

The  Crownt  noC  heing  namiBd  in  mcMm  8»  <>  Ml  hemd 

LimUeA  and  qualified  mtemenli  are  not  wUMn  the 

scope  of  the  Prescription  Act ;  accordingly,  an  easement 
of  light  cannot  arise  under  uction  3  as  against  a  lessee  of 
the  Uroumt  <o  extfC  onti/  durtitg  ih»  oorIhnnmos  tht 
lease. 

M.,  being  assignee  of  a  lease  of  Croion  land  for  a  O  rm 
Hf  ttute^-ntiie  yeora  fnm  1816,  swrrendered  t<  in  1892 
and  agned  to  take  a  new  Iteue,  under  which  agreement  he 

proceeded  to  erect  a  Imildiii'/  so  as  to  interfere  with  the 
access  of  light  vhirh  II'.  had  enjoyed  to  a  hvmr  on  con- 
tiguous latui  xcithoid  int-  rnijttion  ever  since  18j2,  u  hm 
such  house  was  built.  In  1S93  IT.  commenced  an  action 
to  r< strain  M,  from  to  hitUding. 

Held,  that  there  was  no  grmstd  /or  pretmning  a  lost 
grant,  or  for  inferring  immemorial  preteriftion,  in 
faroiir  if  W.  ,  thai  nv  easement  of  light  had  arisen 
undrr  th<  Prifcrijition  Act,  and  that  W'.'s  claim  there- 
fore ftiled. 

Decision  of  Kekewiflh,  J.,  reverted. 
PrittcipU  4/  Bright  V.  Walkw.  \  C.  M.  Jk  R.  211, 
foUowtd* 

~       V.  BuiM,  38  IF.  A  602,  [1891]  1  Ch.  658, 


Appeal  from  a  decision  of  Kokcwich,  J. 

The  defendants  wore  lessees  of  Crown  property. 
In  1826  a  1lh8<'  of  it  was  granted  hy  the  Crown  for 
tiinety-uiue  years  from  1815,  to  expiri',  therefore,  if 
not  previoouy  determined,  in  19H.  In  1891  this 
leaae  beoame  TWted  in  the  defendante.  On  the  6th 
of  SeptamlMf,  18B2,  th^  siunuded  it  to  fiie  Orown, 
and  the  Qnnwil  aggead  to  gnat  them  a  new  lease  of 
th*-  same  land  on  certain  terms ;  and  the  defendants 
a^reeil  to  erect  a  new  Imilding  on  the  land.  By  this 
agreement  the  defeudanta  were  to  be  respouHible 
and  to  make  compensation  for,  all  damage  which 
mii^t  be  done  with  leiitect  to  {inter  alia)  all  xighta 
of  air  and  light  whidi  any  person  might  hun  ovar 

(a.)  Seported  hj  Abbkds  Lawbskok,  Esq.,  Bar- 


the  land.   TTnder  that  agreement  the  defendants  were 

ereotin<:;  th^  huiMing  of  wliich  tho  plaintiff  complained. 
Theplaintitl  was  the  owner  in  foe  of  land  adjoining 
the  oefendai Its'  land.  The  plaintiff  acquired  ms  title 
in  July,  I8o2,  and  ha  then  hnilt  a  hotiae  which  he  now 
■onght  to  protest.  He  and  hbtenanti  had  enjoyed  a<^ 
oess  of  Uffit  to  that  honso  for  more  than  forty  years — 
i.f.,  since  1862 — without  interruption.  The  light  so 
enjoybd  would  bo  iiitorft'n-d  with  by  the  Jofoudants' 
new  building.  The  plaintiff  itwued  his  writ  in  this 
action  in  llaiah,  1893 — i.e.,  more  than  forty  yean 
after  the  oaauuenaamant  of  hia  apjofmant,  hut 
witUn  three  yoaw  after  the  tannfaiation  of  tiie  down 
li'a.-'e  of  IS2ri  by  the  surrender  above  mentioned — for 
*in  iujiuictiou  to  restrain  the  defendants  from  erecting 
lii^y  building  so  aa  to  obstruct  his  ancient  lights. 
Kekewich,  JT,  held  that  the  plaintiff  had  not  acquired 
an  easement  in  faa  againat  the  Crown,  bat  that  he 
had  aoqnired  an  aaaaaaant  againat  the  lanees  of  the 
Crown  fbr  flie  reddne  of  tb»  term  of  ninety-nine 
years  granted  by  the  leaae  of  IS'Jfi,  and  that  the 
easement  so  acquired  must  be  treated  (is  subsisting  as 
against  thi-  di  fcniliuitfl  until  tlio  year  I'.tl  t,  when  tlio 
lease  would  have  expired  by  effln»ion  of  time  if  the 
defendants  had  not  surrendered  it.  Froaa  that  jndg* 
ment  tiie  defendants  appealed. 

Seotian  S  of  the  Pivauiiptlon  Act  provides!  "BTo 
claim  wUoh  may  hv  lawfully  made  at  thn  common 
law,  by  custom,  prescrii)tion,  or  grant,  to  any  way  or 
other  easement,  or  to  any  watercourse,  or  the  use  of 
any  water,  to  be  enjoyed  or  derived  upon,  over,  or 
fromaqjUBdarwaMrof  oar  said  lord  tha  kbg,liii 
heirs  or  soooeeson  .  .  .  when  snob  way  or  other 
matter  as  herein  last  before  mentioned  uiall  have 
been  aotoally  enjoyed  by  any  person  claiming  right 
thereto  without  interruption  for  the  full  period  of 
twenty  years,  shall  be  defeated  or  destroyed  oy  show- 
ing ouy  that  such  way  or  other  matter  was  first  en- 
joyed at  any  time  pnor  to  such  period  of  twenty 
years,  bnt  nevertheless  snob  claim  may  be  defeated  in 
any  other  way  by  which  the  same  is  now  liable  to 
be  defeated  ;  ana  where  such  way  or  other  matter  as 
herein  last  before  mentioned  shall  have  been  so 
enjoyed  as  aforesaid  for  the  fidl  period  of  forty  years, 
tho  right  thereto  shall  be  deemed  absolute  and  in- 
defeasible, nnlaM  it  ahall  appear  tiiat  the  aame  was 
enjojred  by  some  consent  or  agreement  expressly 
given  or  made  for  that  purpose  by  deed  or  writing." 

Section  3  provides :  "  Vfhon  the  access  and  use  of 
light  to  and  for  anr  dwelling-house,  workshop,  or 
other  bnflding  shall  have  been  actually  enjoyed 
theaairith  for  the  full  period  of  twenty  years  without 
inlwrnulion  the  right  therato  shall  be  aeamed  abao- 
luto  and  indofea.sible,  any  local  usage  or  custom  to 
the  contrary  notwithstanding,  unless  it  shall  appear 
that  the  Haiue  wa.s  enjoyed  by  some  coni>ent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by 
deedorwiiting." 

Warmington,  Q.Cf  and  In^  Jtgtt,  l^paBCed  fOT 
the  appellants. 

JIfarfen,  Q.C.,  and  Booms,  were  lor  flie  leqpondant. 

The  nature  of  the  aiguiaants  ia  aofflfliflntiy  indi- 
cated in  the  judgments. 


The  following  caiaa  were  xefeRed  to:  BriaM  t* 
Walker,  1  C.  M.  ftB.  211;  ArtwT.  Eamet,  96W.  B. 

602.  [1891]  1  Ch.  «.5S:  PiggaUr.  Stratton.  7W.  R. 
486.  Johns.  3^41  ;  s.  c.  on  appeal,  8  W.  K.  13.  1  DeO. 
F.  &  J.  33 ;  Frewen  v.  Philippe,  9  W.  R.  786,  11  C.  B. 
N.  8.  449 ;  Beggan  v.  Macdonald,  2  L.  R.  Ir.  560 ; 
JFUby  T.  Dwver,  4  L.  R.  Ir.  271,  27  W.  R.  Dig.  230; 
Sarrit  t.  ife  Pfoaa,  S3  Gh.  D.  238,  261,  262,  31 
W.  B.  Dig.  63;  MUtkM  T.  OmMIL  16  W.  B.  S», 
67  Oh.  D.  66;  EOtm      MAtwdt,  oafc,  p.  669, 
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Whbatoit  V.  Maple  ft  Oo. 


[1893]  2  Ch.  146;  v.  WatU,  34  W.  R.  277, 

10  App.  Caa.  602  ;  Atiyiu  v.  Dttlton,  30  W.  R.  191,  6 
App.  Qm.  740.  798 ;  Bau  Ortaory,  26  Q.  D.  481. 
^W.  B.  Dig.  79;  WOb  J^rrf.  9  W.  B.  899.  10 
C.  B.  N.  S.  2S2  ;  Tlcl-lr  V.  /?ro«vi.  4  Ad.  &  EU.  369  ; 
also  Bullen  aud  Leake's  Preoedeuts  of  Pleadings,  4th 
pi>  1$  P*  448. 

Obr.  adv.  mUL 

July  3. — Ldtdley,  L.J. — Tho  qiifstion  rfusecl  hy 
this  appeal  is  whether  the  plaintiff  is  ciiLitlpd  to  an 
ea.sement  of  light  over  the  land  of  the  dofnndants. 
£Hu  lord«hip  stated  the  material  facts  act  forth  above 
aadpirooeeded :— ]  The  ^laintiff'B  contcjition  u  (1)  that 
section  3  of  the  Preecripoon  Aot  applies  to  the  Crown  ; 
(2)  that,  if  not,  it  appuss  to  the  Crown's  lessees,  who 
have  iillowwi  access  of  light  to  h*i  enjoyed  over  their 
property  for  twenty  years  without  interruption  ;  (3) 
that,  if  the  plaintiff  hH  not  acquired  a  title  by  section 
3,  be  hM  aoq;aivecl  moh  titla  hr  fortr  yean'  anjoy- 
ment  imder  section  2  of  the  Aot ;  (4)  that  h  bU 
ev.  nts  H  lost  grant  ought  to  bo  presumed  in  his  faTOUT 
or  iiu memorial  enjoyment  ought  to  be  inferred. 

Before  considering  the  effect  of  the  statute  2  &  3 
Will.  4,  0.  71  it  is  oeeirable  to  dispoM  of  tho  points 
relied  on  by  the  plaintiff  apart  from  that  Aot  A  grant 
from  the  (>own  as  distinguiMhwl  from  its  tenant  can- 
not be  presumed,  for  there  hiw  been  no  enjoyment 
against  the  Crown  itiielf ;  mid  without  it  there  is  no 
foundation  for  such  a  presumption.  A  title  by  imme- 
morial prescription  is  excluded  by  the  known  history 
of  the  piainti£r«  honae,  wikich  vaa  bniltin  1862,  during 
the  pendency  of  the  Grown  lease.  The  Crown  lesst- e 
might  no  noubt  liavc  f^^anted  to  the  plaintiff,  his 
executors,  adjuiuistrators,  and  ajisigns,  an  easement 
over  the  land  held  imder  the  Crown  for  the  rt^idue  of 
the  term  oreatad  in  1828;  suuh  an  eaaamen^  if  so 
created,  wonU UaA  lha  mwe,  Ma  aneenton,  admini- 
atrators,  and  aaaigns,  for  the  residue  of  the  term 
thcreliy  created;  nor  could  the  lessee,  or  any  one 
claiiLiing  under  him,  defeat  the  tiasemeut  so  created  by 
surrendering  the  term.  The  lessee  could  only  sur- 
tander  tuch  intereat  aa  he  bad  at  the  time  of  the 
sonendflr,  and  the  surrenderee  oould  only  acquire  the 
same  interest.  See  Doe  v.  Pyke,  5  M.  &  8.  146 ; 
Pi(jij'il>  V.  S(t-ni(:iu.  ^loreover,  in  this  resjmct  the 
Crown  would  b>o  in  uo  better  position  than  any  other 
aorrenderec.  If,  therefore,  the  pUdMiffhadaoquired  by 
n  Slant  from  the  Crown's  leasee  an  aaaanunt  for  the 
reaidne  of  tiie  tenn  granted  hf  the  lease  of  1886  the 
surrender  of  that  lease  would  not  have  destroyed  such 
easement ;  aud,  notwithstanding  the  surrender,  the 
easement  would  have  cuntinuod,  oven  as  against  the 
Crown,  until  1914,  when  the  lease  would  ban  aspired 
by  effluxion  of  tine.  But  in  tins  ease  tiiarB  u  no 
evidence  of  any  grant  of  any  easement  b}'  any  lessee 
of  the  Crown  ;  nor  can  I  infer  as  a  fact  such  a  grant 
by  any  of  the  Crown's  lessees. 

But  then  it  is  contended  that  such  a  grant  ought  to 
be  prasumcd  as  a  matter  of  law.  But  this  ia  not  so. 
No  anohgnuit  is  required  to  aoooont  for  the  state  of 
tidnga  which  exists,  nor  is  any  fiction  or  presnmption 
aaOMaary  to  render  li  gal,  conduct  of  the  plaintiff 
which  would  have  Imoii  illegal  without  it>  The 
plaintiff  has  simply  been  enjoying  his  own  |W)HWtty, 
M  be  was  perfectly  entitled  to  do ;  and  no  presump- 
tion of  any  grant  entilling  bim  to  that  enjoyment  m 
the  past,  or  to  similar  enjoyment  in  future,  can 
properly  bo  made.  It  is  true  that  it  has  b<xu  said 
that,  after  an  uninterrupted  enjoyment  of  light  for 
twenty  Tears,  a  covenant  not  to  interrupt  will  be 
pNaomed  (see  CVom  ▼.  Lewit,  2  B.  ft  C.  689,  and 
Moon  V.  Ramon,  3  B.  &  0.  340).  But  I  am  not 
aware  of  any  authoritv  for  preaomiug  as  a  matter  of 
lawaloat  giant  by  •  Iwaao  tw  jmn  m  tba  oaaa  of 


ordinary  easements,  or  a  lost  covenant  by  such  k 
person  not  to  interrupt  in  the  case  ol  light,  and  I  am 
certainly  not  prepand  to  introduce  another  fiction  lo 
support  a  claim  to  a  novel  prescriptive  right.  The 
whole  theory  of  prescription  at  common  law  Ls  againrt 
presuming  any  grant  or  covenant  not  to  interrupt  by 
or  with  anyone,  except  an  owner  in  fee.  A  right 
daimed  li^  pcaaoription  most  be  claimed  aa  MMnd^ 
or  appurtenant  to  land,  and  not  aa  amnnrad  to  it  for 
11  term  of  years.  Althouph,  therefore,  a  grant  by  a 
li-tisoe  of  the  Crown,  coiumeusurata  with  his  lease, 
mi^ht  be  inferred  as  a  fact,  if  there  was  evidence  to 
justify  the  inference,  there  is  no  legal  presampttoo, 
as  disttngoished  from  an  inference  m  fMti  in  nvonr 
of  such  a  grant.  This  view  of  the  common  law  is  in 
entire  liccordtmce  with  Bright  v.  Walktr,  where  this 
doctruio  01  jiresumption  is  carefully  examined. 

The  plaintitTa  rignt  to  the  easement  claimed  is  thus 
reduced  to  the  statute  2  &  3  Will.  4,  c.  71.  Tlie 
section  maeialljragpliaable  to  light  is  aeotaon  3,  iriush 
soududea  dlKoBona  and  presumptiona  of  law  and  i^  s 
olear  and  simple  enactment.  Two  questions  arb^^ 
upon  this  section  in  the  present  case,  viz. : — (1)  Does 
it  bind  the  Crown  P  (2)  Does  it  confer  a  temporary 
right  a^unst  a  lessee  of  the  Crown,  although  not  ai 
againat  tbe  (Jrown  itself  as  reversioner  ?  la.  Puirfr. 
hamfn  it  was  decided  that,  although  parts  of  the 
statute— viz.,  sections  1  aud  2— bind  the  Crown,  yet 
section  3  does  not ;  the  reason  being  that  the  Crown 
is  expressly  mentioned  in  sections  1  and  2.  and  is  not 
mentioned  in  section  3.  Upon  reflection  I  am  of 
opinion  that  this  decision  is  correet.  Comadering  ^ 
difference  between  enjoying  light  in  one^s  own  pfO- 
I>erty  and  euioying  other  casemi  iits  in  other  {>eopIie's 

Property .  and  coiuidering  the  great  alteration  made 
y  sectiuu  3  in  the  Inw  applicable  to  light,  I  cannot 


regard  aeotion  3  aa  a  mem  addition  or  proviso  to  or 
qualiikatioii  of  leotion  S.   It  is  what  it  purports  ts 

be— viz.,  a  fresh  and  independeot  en.irtmcnt  r.  l.itirg 
to  a  different  kind  of  eaaement.  The  I^gis>lu Mr- 
may  well  have  thought  right  to  bind  the  Crown  wh'X: 
persons  had  been  for  manv  years  actively  ass^tmg 
rights  over  its  property,  and  may  yet  have  purposely 
omitted  to  impose  upon  the  Crown  the  obligation  of 
not  interfering  with  persons  who  never,  in  fiKt, 
interfered  with  it.  The  Crown  is  never  bound  by  » 
statutory  enactment,  unless  the  intention  of  the 
Legislature  to  bind  the  Chown  is  dear  and  unmis* 
taluble,  and  this  ia  by  no  maana  the  oaae  ia  daabag 
with  the  question  of  lights. 

I  come  iiuw  t^  the  last  (juefition  viz.,  whether  sse- 
tion  3  has  conferred  on  e^vsenu  nt  as  against  tb« 
Crown's  lessee.  So  far  as  mere  language  is  concom^ 
and  apart  from  the  nature  of  the  subject-mntter  with 
vrfiidi  tlM  aeotion  is  dealing,  I  should  see  no  diffioaltf 
in  applying  section  3  to  all  English  subj>vts,  wheth«r 
lessees  of  the  Crown  or  other  people  ;  I  should  no 
difficulty  in  reading  "  absolute  aud  ind' ie:i.sible  "  *s 
meaning  absolute  and  indefeasible  as  against  all  per- 
sons to  whom  the  section  ia  applioaUe.  Bat,  it  Aa 
section  is  so  read,  the  consequence  will  neoeaaanllrbs 
to  create,  by  mere  occupation  and  enjoyment,  a  elasi 
of  easements  which  at  common  liiw  could  nevw  hatr 
been  acquired  by  presciiption,  liut  only  by  cxpivM 
agraamenft  or  grant.  An  easement  for  a  t«rm  of  ysBB 
may,  of  ooone,  be  created  by  gruit.  but  aocb  an  mm- 
meat  cannot  be  gained  by  preeoription,  and.  not  being 
capable  of  being  so  a«.'quired,  it  does  not  fall  withis 
the  scope  of  the  statute  2  k  3  Will.  4.  c  71.  The  ex- 
pression  "absolute  and  indefeasible,"  as  applied  to 
easements  of  all  kinds,  ootmLad  with  tbe  oedarsd 
object  of  the  Aot,  wliibb  is  to  ductan  the  time  for 
prescription,  shows  that  the  easements  dealt  witi 
were  easements  appendant  or  apporteuant  to  Isai. 
Mid  wbidh,  wlmaoqinradtinqnaaanbindnfcreiar 
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OB  the  Mnrie&t  tenement.  This  view  of  the  statute 
WM  dearly  expressed  soon  after  it  passed  in  Bright  v. 
Walk-fr,  and,  jilthough  some  passages  iu  the  judg- 
ment of  Parke,  B.,  in  that  case  have  been  criticized, 
and  even  diMented  tnB^  fhe  broad  view  which  under- 
let the  jodgBMot  hu  iMvnr  ban  diai^proved.  Thai 
yiBWf  as  I  xauhaektnA  it,  is  tltat  tiie  Aet  has  not 
created  a  class  of  easements  which  could  not  be 
gained  by  proacription  at  coauuon  law,  or,  in  other 
words,  has  not  created  an  easement  for  a  limited  time 
only,  or  aTaUable  only  wyinit  portaoular  owiien  or 
oooupien  of  the  servisiit  wnaromt.  Snflh  SMHmonts 
can  only  be  created  since  the  Act  as  before  the  Act — 
vii.,  by  gnuit  or  by  an  agreement  enforceable  iu 
equity,  which  for  most  purposes  is  as  efficacious  as  a 
deed  under  seal.  Such  a  grant  or  agreement  must, 
moreoTer,  be  proved  as  a  fact,  and  not  be  purely 
fiotttioos.  It  was  oontended  tiiat  Briyht  v.  Walker  is 
inconsistent  witti  Frewen  v.  Philipps,  but  this  is  a 
mistfikr'  iittributable  to  the  wording  of  the  head-note. 
In  that  case  the  plaintiff  had  acquired  the  easement  bo 
claimed,  not  only  against  the  defendant,  the  adjoining 
tenant,  hot  also  agunst  his  lessor,  although  the  plain- 
tiff and  flie  defendhmt  lotli  lield  under  the  mm  Jaadp 
lord.  Similar  observations  apply  to  MitehM  T» 
Caiitnli  and  to  Robstm  v.  KdxLaras. 

Although  the  expression  "  other  easement "  occurs 
in  section  2, 1  oonoor  in  the  view  generally  hitherto 
adopted,  and  judicially  held  to  be  oorrsct,  in  Perry  v. 
JCarnft — viz.,  that  light  is  not  includ«l  in  section  2, 
but  is  governed  entirely  by  section  3  and  the  subse- 
quent sections  which  have  to  be  read  with  it.  I  may, 
however,  observe  that  if  section  2  were  applicable  to 
this  case  section  8  would  be  also  ^mlicable,  and  that, 
M  the  three  jeus  there  mentioned  had  not  expired 
before  the  wnt  was  issued,  the  plaintiff's  right  would 
not  have  been  abiolnte  end  iMefo— ible  evon  mder 
section  2. 

It  tody  remains  to  add  that  there  are  no  circum- 
■tenaei  m  this  case  spmMtg  the  plaintiff  any  equit- 
abla,  ae  distingniBhea  from  legal,  rights  against  the 
defendants.  For  the  reasons  I  have  given  I  am 
of  opinion  that  the  plaintiff  has  acquired  no  right  to 
light  under  the  statute  or  otherwise,  and  that  the 
•ppe«l  most  be  allowed  and  judgment  be  entered  for 
tM  defendints,  with  ooata  here  and  bdow. 

IjOPM,  L.J. — The  plaintiff  contends  that  indepen- 
dently of  the  Prescription  Act  he  can  maintuin  liis 
caee  on  the  ground  that  a  lost  grant  ought  to  be 
presumed,  and  if  not,  at  any  i-ate,  that  eujuyuient 
from  time  immemorial  onght  to  be  inferred,  fioth 
these  oontentions  can  be  easily  disposed  of.  For  con- 
venience sake  the  fiction  of  a  lost  grant  is  vi  ry  often 
pressed  into  the  service,  but  to  premune  a  lost  grunt 
made  by  the  Crown,  or  the  lessoee  of  the  Crown, 
•iiioe  1862,  and  lost,  would  be  overtazing  the  credu- 
lity of  the  most  ereduUms,  and  would  lie  making  a 
flemand  ton  extravagant  even  for  the  elasticity  of  this 
jMitieiit  and  accommodating  tintion.  As  for  enjoy- 
ment from  tinio  immemorial,  linw  can  that  Ix*  i)re- 
8umed  when  it  is  an  admitted  fact  that  the  bo\ise  now 
claiming  the  right,  only  came  into  existence  in  1852  ? 
The  head  of  the  prescription  is  out  oil,  and  this  con- 
tention of  the  plaintiff  fafls. 

I  will  now  deal  with  the  Prcscrijiti  ai  Act, 
2  A  3  Will.  4,  c.  71.  The  pbinUti  says  he  has 
■CQIlired  an  nbsolato  and  indefeasible  right  by  his 
en j  ojment  m  of  right  without  intnruptimi  lor  forty 
years  of  the  access  of  light  to  bis  bcrase.  Tt  is  to  be 
ol>»ervcd  that  the  Crown  is  mentioned  in  the  seoond 
section,  and  would  be  bound.  If  the  plaintiff  can 
_  his  case  within  it  he  will  succeed.  But  there 
two  answers  to  baa  contention,  1st,  that  section  2 
not  apply  to  an  euiemeBt  of  lij^t ;  and,  2nd, 


if  it  did,  the  plaintiff  would  be  met  by  the  8th  i 
of  the  Prescription  Act,  which  gives  the  reversioner 

three  years  next  after  the  end  of  the  t«rm  within 
which  to  resist  the  claim.  Three  years  had  not 
elapsed  after  the  dt  termination  of  the  lease  by 
•nrrendar  previously  to  the  issue  of  the  writ.  Is  the 
easement  of  light  within  seotioo  S  f  It  ii  true  fhe 
expresHif>n  "  other  easement"  occurs  in  section  2. 
But  it  WHS  held  by  Chitty,  J.,  in  Perry  v.  Karnes,  in 
his  lucid  judgment  deUvered  in  that  case,  thut  the 
words  "other  eaaement"  did  not  apply  to  an  ease- 
ment of  light  wUoih  is  governed  exclusively  by  sec- 
tion  '5,  and  siibsoquent  ancillary  sections.  I  entirely 
concur  with  that  judgment  ana  with  the  reasons  for 
holding  the  easement  of  light  not  within  the  terms  of 
section  2,  but  exclusively  rupilated  by  seoticm  3  and 
subsequent  eeotions.  Has  dSpooea.  of  the  plainlBrB 
case  so  far  as  section  2  is  oonoemed. 

The  plaintiff  farther  contends  that  he  has  obtained 
an  absolute  and  indefeasible  right  by  forty  yaatt* 
actual  enjoyment  without  interruption,  undi t  sec- 
tion 3.  If  the  Crown  was  named  in  this  section  it 
would  be  bound,  and  the  plaintiff's  case  would  be 
eataUiiAfld,  but  the  Okown  &  not  named,  and  is  not 
bound.  *•  Absolute  and  indefeasible  "  moans  absolute 
and  indefeasible  against  the  whole  world.  Unless 
the  enjoyment  gives  a  titie  a^^ainst  all  perstms  havinsf 
any  interest  in  the  joeus  in  quo  it  gives  no  title  at  all. 
See  Briffht  V.  Walker.  Frtwm  v.  Philinpa  in  no  way 
conflicts  with  //nV/j'  v.  Tf  /'/rr,  for  tne  title  there 
acquired  was  absoluU*  and  iiidefeasiblo,  being  good 
against  the  reversioner  and  every  person  having  any 
intorcet  in  the  locus  in  quo.  In  the  present  case, 
however,  the  Crown,  not  being  named  in  section  3,  is 
not  botmd,  and  no  absolute  and  indefeasible  title  is 
acquired  good  as  it  must  be  against  every  person 
interested  :  /Vrry  v.  Earner. 

But  the  plaintiff  says,  if  the  Crown  is  not  boimd,  at 
any  rate  the  lessees  of  the  Crown  are  bound,  against 
whom  the  plfv^n^^  had  enjoyed  access  of  ivh^  to  his 
house  for  more  than  forty  years.  ITndonDtodly  this 
would  be  so  if,  as  in  Freiro,  v.  Pliilipyn,  there  was  a 
reversioner  who  could  \h-  bound.  Hut  the  easement 
suggested  is  a  qualified  and  terminable  easement. 
Su4£  an  easement  could  not  have  been  claimed  by 
immemorial  prescription,  and  was  not  oontemplataa 
by  the  Prescription  Act.  An  easement  oontem- 
plated  by  the  Act  must  be  such  as  absolutely 
binds  the  fee  in  the  laud.  The  statute  nowhere 
contains  any  intimation  that  there  may  be  differ- 
ent rlnnscia  of  rights,  qualified  and  absolute,  valid 
as  to  some  persons,  invalid  as  to  others.  I  oannot, 
therefore,  agree  with  Kekewich,  J.,  who  has  bdd  that 
tlHUigh  the  jilaintiff  has  not  acquire*!  a  title  against 
the  Oown,  he  has  acquired  a  title  against  the  lessees 
of  the  Crown  for  the  reeidne  of  the  term  creat<'d  by 
the  lease  of  1^26,  whioh  eaaement  would  have  existed 
until  the  ezpirution  of  tiieterm  by  effluxion  of  time 
if  there  ha<f  Iteeii  no  surrender.  Ru<  !i  an  easement 
might  have  been  create<i  by  a  grant  Jioiu  the  lessee  of 
the  Crown  to  the  plain tifl'.  Such  a  grant  would  have 
bound  the  defendants  wnd  their  successors  in  title  for 
Hie  rasidne  of  the  term.  If  suoh  a  grant  had  been 
made  before  surrender  it  woidd  not  have  boon  defeated 
by  surrender,  but  would  have  stood  good  even 
ufjaio^t  tli.  Crown  until  lUH.  The  surrenderee, 
whether  the  Crown  or  a  subject,  would  have  taken 
subject  to  existing  rights.  It  is  not,  and  cannot  be, 
pretended  that  any  such  grant  was  in  tect  made. 

I  am  clearly  of  opinion  that  no  title  at  sU  is  oon- 
fenvd  on  the  i^luintifF.  The  appeal  must  be  allowed 
and  judgment  entered  for  the  defendants  with  costs 
ban  and  bdow. 

A.  I*  8M1IB,  LiJ.— SakMiioh,  J.^hald  iQon  the 
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facts  thftt  the  plaintiff  cxnild  not  maintain  any  action 

fouialed  either  upon  prescription  at  common  law  or 
upon  ail  assmiied  loat  grant,  in  both  of  which 
findings  I  agroo,  for,  aa  said  by  Bramwell,  L.J., 
in  Duke  of  Nor/olk  r.  Arbuthtwt,  5  C.  P.  D. 
899,  39  W.  B.  Dig.  76,  at  regards  the  prescription 
at  common  law,  we  know  tiie  whole  truth,  and 
prescription  at  common  law  ia  consequently  not 
maintamable;  and  I  eiao  decline,  aa  Kekuwiuh,  J., 
has  done,  in  the  circimiBtances  of  thia  ctu»\  to  pre- 
some  ftloatgnHBt  either  from  the  Crown  or  its  ]<  :i'jce, 
for  than  are  no  laota  from  which  I  should  infer 
m  oArenant  not  to  obatnut  the  phintiiPs  lights  to 
have  been  grantf>d  by  anyone.  Lindley,  L.J.,  has  so 
fully  dealt  with  this  point  that  I  have  nothing  to 
•dd. 

The  plaintifF  oaa  therefore  only  maintain  bia  canaa 
of  action  under  aeotioD  S  of  Jjom  Ttetecdan'a  Aet  of 

1832  (2  dk  3  Will.  4,  c.  71),  and  itb(>coniPs  nocegsary  to 
ascertain  what  is  the  true  construction  of  that  section. 
That  and  thu  two  preceding  sections  have  been  the 
subject  of  many  decisions,  and  it  appears  to  me  to 
ham  been  settled,  firstly,  that  the  words  "  or  other 
aaaement "  in  section  2  do  not  include  the  dsim  to 
tlie  ose  of  lijgbt  specially  provided  for  by  section  3. 
The  stwgestion  that  Lord  .Selbome  thought  utherwisc 
in  DaltM  V.  Anyut,  .iO  W.  R.  208,  6  App  Caa. 
798,  is  ill-founded,  ^at  he  there  stated  was :  "  The 
aotpnased  policy  of  the  Aot  is  large  and  general ;  it 
is  to  prevent  claims  of  preaenption  from  being 
d«'featea  by  showing  a  commencement  within  legal 


memory.  ^Vhy  should  not  this  extend  to  other 
ments  besides  ways  and  water  rights  and  lights,  which 
(by  section  3)  are  specially  provided  for  and  ex- 
ceptaooally  favoored  r  "  Tins  is  by  no  meana  a  Btate> 
ment  that  section  2  embraced  hghts,  but,  on  tho 
contrary,  that  such  are  specially  provided  for  and 
exceptionally  favoured  in  section  3.  Coleridge,  J.,  in 
TruicoH  V.  M,  reliant  Taylors'  Co.,  4  W.  R.  293.  11 
Kx.  8fj;i,  has  stated  that  section  3  seemed  to  him  to 
almost  new  found  the  mode  of  aoquirin^  the  right  to 
aeoesa  to  light;  and  Lord  Westbury,  m  Tapling  v. 
Jo>,>i,  VI  W.  R.  ()I7,  at  p.  'lis,  11  II.  L.  Ca-s.  200,  at 
p.  M^,  tuiid  :  "  The  right  to  what  is  called  an  ancient 
light  now  depends  upon  positive  anaotaMnt** — i^.^ 
section  3.  Moreover,  it  has  for  many  years  beaa 
thought  in  the  profession  that  section  S  was  the 
section,  and  the  only  one.  which  dfult  with  lights. 
The  point  now  argued,  that  section  ;{  is  to  ha  read  as  a 
proviso  upon  section  2,  is  in  niy  judgment  wholly 
untenable,  as  Chitty,  J.,  has  held  to  be  the  case  in 
Perrjf  r.  Eames,  in  which  I  agree.  It  has  been  held, 
tousethoipords  of  Parke,  B.,  "that  section  3  con- 
verts mto  a  right  such  an  enjoyment  only  of  access 
of  light  over  contiguous  land  as  has  been  had  for  tho 
whole  period  of  twenty  years  in  the  character  of  an 
easement  distinct  from  the  enjoyment  of  the  land 
itself,  and  that  the  statute  pnts  this  nieoiea  of  nega- 
tive easement,  as  it  has  been  termed,  on  tiie  same 
footing  in  this  resjject  as  thosn  positive  easements 
provide<l  for  liy  tho  other  sections,  all  of  which,  after 
long  enjoyment  aa  easements,  art  invested  with  the 
quality  of  rights,"  JIarbidyc  v.  Warwide,  'i  Ex. 
M2,  at  p.  556.  In  my  judgment  it  is  too  late  now 
to  aigne  either  of  the  aoove-mentioned  propositions, 
and,  what  is  more,  I  think  that  they  have  been  rightly 
decided. 

The  question  which  arises,  therefore,  is,  Has  the 
plaintiff  for  the  whole  period  of  twenty  years  enjoyed 
in  the  obaracter  of  an  easement  tiie  access  of  light 
without  interruption  over  land  contiguous  to  his 
dwciiing-honMioaa  tohavo  acquired  n  right  within 
section  3. 

If  this  contiguous  land  had  belonged  to  a  subject 
the  answer  wonld  hnve  bean  yes,  but  the  eontiguoua 


land  is  the  land  of  ^  Cfcownaadaot  tte  land  el  a 

subject.  :ind  that  raises  what,  to  my  mind,  is  the  real 
point  in  tliis  cjij>c  -vi/..,  Docs  section  3  apply  at  aU  t) 
a  case  where  tho  laud  over  wLich  tho  enjo^^uent  bu 
taken  place  is  the  land  of  the  Crown,  even  though  it 
has  been  for  years  in  the  occupation  of  a  subject  wbo 
is  lessee  of  the  Crown.  As  I  have  before  said,  aectioa 
3  in  this  Act  has  to  stand  alone ;  it  is  not  to  be  read,  u 
sngf^ested  by  Mr.  Marten  for  the  plaintiff,  aa  a  pnmio 
upon  section  2,  in  which  section  the  Crown  is  named; 
and,  applying  the  well-known  rule,  the  Crown  not 
being  nMuadm  aaotion  3,  neither  it  nor  its  lands  an 
bound  thereby.  Chitty,  J.,  in  the  ease  of  P«fry  r. 
Eani'i  had  to  decide  whether  the  Crown  w»» 
bound  by  section  3.  I  have  fully  c<jnsidered  tit 
judgment.  He  came  to  the  conclusion  that  tlve 
CSrown  waa  not  bound,  and  with  his  reasons  sad 
oondoaiona  I  entirely  agree.  If,  then,  the  enjojiaeBt 
of  the  access  and  use  of  light  over  land  contiguocu  to 
the  plaintiff's  dwelling-houae  for  a  j>eriod  of  twentj 
years  is  only  converted  into  a  right  which  the  plain- 
tiff can  enforce  by  reason  of  the  pro^-iidons  of  section 
3,  and  that  section  dOM  not  appiv  to  an  enjoyment 
in  tho  nature  of  an  easement  over  lands  of  the  Crova, 
how  can  it  bo  said  that  the  section  gives  any  rigfat  to 
the  plaintiff,  for  it  is  only  over  Crown  lands  that  hs » 
now  seeking  to  enforce  such  right  ? 

It  is  argued  that  though  this  may  be  so  as  regards 
the  Crown  if  the  lease  had  run  out  and  the  Orovn 
waa  obstmoting  the  plaintifPs  Hgfat,  yet  it  is  mI 

that  the  section  applies  to  and  binds  tho  lessee  of  th» 
Crown  so  long  as  the  lease  remains,  Ij^vaus*-  he  und 
his  predecessors  as  lessees  have  permitte<i  the  lu;- 
interrupted  enjoyment  of  the  access  and  use  of  tLe 
li^t  to  the  plaintiff's  dwelling-house,  and  he  is  flw 
person  v/ho  is  now  raising  the  obstruction  to  ft> 
lights.  This  position  Kekewich,  J.,  baa  held  tol» 
well  foiiiide<i.  and  ilecid<xl  that  the  defemiint.  "'i- 
lessee,  was  bound  by  the  section  so  long  as  the  le*e' 
existed.  I  own  oat  at  first  sight  this  appean 
plausiblo,  but  whan  emnmined  it  aaams  to  me  lobe 
unsound  and  to  be  eonclnded  by  aathoriry.   I  haw 

]K)inted  out  that  to  constitute  the  right  claimed  br 
the  plaiutiU'  under  the  section  the  access  and  uK  oi 
the  light  must  have  been  enjoyed  in  the  charactw  t>f 
an  easement.  The  case  of  Bright  v.  Walker  over  fift; 
ago  decided  that  section  nowhere  contauia  sdt 
intimation  that  there  might  bt>  differ»:'Ut  classei  of 
rights  qualified,  and  absolute,  valid  as  to  some  perscau 
ai.d  invalid  as  to  others,  and  held  that  when  tL-- 
joyment  is  of  the  character  of  an  easement,  and  it 
cannot  give  a  valid  title  against  all  ponons  hsrizig 
estates  in  the  loctu  in  quo,  too  statute  gives  noqgkt 
at  all  even  against  a  lessee  during  the  oontiniiaiies  ol 
the  term.  Purke,  B.,  in  doliv.  ring  the  judgnx^t  :i 
the  court  distinctly  lays  this  down  ;  he  sajs.  at  w- 
220,  221 :  "  The  important  question  is  whether  UUi 
enjoyment,  as  it  cannot give  a  title  against  all  ^enoai 
having  flstetes  in  the  foea*  in  'jim,  gives  a  tide  si 
against  tho  lessee  and  the  defendants  claiming  undfr 
him  or  not  at  all  "  ;  and  he  answers  this  qu<sti<m  by 
saying,  "  Xo  title  at  all  is  gained  by  a  user  wliicli 
does  not  give  a  vidid  title  against  all "  aiud  permaneod; 
aflfect  the  fto— which  in  this  case  would  be  in  tlir 
Crown.  In  other  words,  a  person  cannot  <.>btain  »a 
absolute  and  indcfejisiblo  right  within  the  meamn^  of 
the  statute  unless  by  tlio  user  he  .-an  pet  s  r.^T.' 
against  all.  If  he  does  not,  begets  uo  absolute  itfui 
hidefeasible  rights  within  the  section.  The  preesatcstf 
falls  directly  within  this  decision,  which,  as  regvdt 
this  point  of  the  statute,  has  never  been  impagoHL 
The  case'  of  I'rtiren  v.  I'hilipj't  and  the  two  hvt 
cases  cited  by  Mr.  Marten  in  no  way  affect  the  oae- 
struotion  of  the  statute  as  regards  this  point,  uxi 
inasmueh  aa  the  pi»"«*i<y  oannot  make  out  a  tith 
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all,  he  cannot  make  out  a  title  affainat  aay» 
lod  (xmequeQtly  he  oannot  avail  bfanBuf  of  the 

aection;  and  in  my  judgment  this  action  fails  ugain^^t 
qiNdiBMtte  Jjj^^^^  Igmw  of  the  Crown.  The 

Jppml  allowfd. 

fiolicBton.  Mie,  Bird,  GMtu,  ^  Ptaht;  Wok^ord, 


B^om  CSbaB.  Siv.  ) 
(Lindlqr.  Bo  wen,  and  [  May  31 ;  Jum  12. 

Efty.  L.JJ.)  ) 

In  99  Wasuuiutuji  Dumoiid  KiinRO  Oo.  (<t.) 

Ccnnjxini/  —  Wiudiuij  up  —  Fraudulent  prfferrnce  — 
Amount  nnjyaid  mi  shares— Arrears  of  directors*  fees 
—SH-off—MtUual  credits— Companies  Ad,  1802  (25 
^  36  )^  c  89),  «.  164— iitaAftMi(m^d»  1888  (46  <l- 
47  Vkt.  e.  62),  ss.  38,  48. 

Sectioti  164  of  the  Companies  Act,  1862,  which  enacts 
that  that  shall  bt  a/raudulenl  preference  in  the  case  of  a 
eempany  lohfeh  would  he  a  fraudulent  preference  in  the 
case  of  an  indiriilual  trader,  cannot  be  nin.'frit' d  lu 
having  importetl  into  it  section  68  of  the  Bankruptcy 
Act,  1883,  so  as  to  preveitt,  hjf  tMowiru}  mutual  credits, 
any  transaction  from  tMiy  a  fnmditlent  yrtftrtnce 
which  would  othtrwite  he  90m 

Dtcisitm  of  Vaughan  ^^'illiAm8,  J.  (fAaf  fW  frmdu- 
l99t  preference  woi  eataUis/ud),  reversed. 

The  followinpr  statemont  of  facts  is  taken  from  the 

This  is  an  appeal  by  tho  liquidator  of  this  company 
iigainst  an  order  of  Vaughan  Williams,  J.,  dismiss- 
log  MH  appliofttion  made  by  the  liquidator  against 
Cdond  Underwood  and  Mr.  M'Keand,  two  of  the 

■Hrt>ctor8  of  the  tonipuny.  Tlio  iippliL-ation  was  for 
nil  order  to  comml  them  to  rL'|>ay  to  the  company  two 
'tiims  of  £70  eacti.  These  suius  were  paid  by  tho  two 
gentlemen  in  questioii  to  the  compaay  in  rearpeot  of 
the  amounts  unpaid  on  {he  sharee  held  by  them,  and 
were  immediately  repaid  by  the  company  to  tliom  in 
rt'jrpect  of  arrears  of  fees  due  to  them  us  directors. 
The  repaynients  are  alleged  by  the  liqiiidittor  to  have 
boeu  invalid  under  section  164  of  the  Companiea  Act, 
1862,  which  relates  to  fraudolent  preferenoea. 
Vaughaa  Williams,  J.,  held  that  no  fraudulent 
tiri  ferenoe  wae  established.   Hence  the  appeal.  The 

l'[i<^al  rai.ses  some  questions  of  fact,  and  also  un 
nip'Ttant  question  of  law.    The  questions  of  fact  are 

. : ;  wiK'ther  the  dizwloin  paid  ttemselTes  their  fees 
it  a  time  when  the  omapaiiy  ivaa  unable  to  pay  its 
tebte  as  they  beceine  due ;  and  (2)  whether  they  paid 
hemselves  with  a  view  to  give  tliemselves  a  pnsferenct? 
ver  other  creditors  of  the  company  (section  48  of  the 

^jkruptcy  Act,  1883).  The  queetion  of  law  is 
'  hether  the  mutual  credit  clause,  aeottoa  38j  in  the 
tankrapttnr  Act,  1883,  is  to  be  apj^ied  to  oross  daims 
etwten  )t  limited  com|)aQyancl  its  members  in  res]>ect 
f  calls,  so  lis  to  render  valid  a  jiaymeut  by  the 
tmpany,  which,  but  for  that  clause,  would  be  a 
aodulent  preference.  The  facts  are  as  follows.  Tho 
impany  was  formed  in  June,  1889,  to  buy  and  work 
■me  mines  in  Houth  Africa.  Its  nominal  capital  was 
f00,O(K),  divided  into  100,(XM)  shares  of  11  each.  Of 
fr*c  00, (KX)  wt'reoffered  to  the  jmlilio,  and,  according 

tbe  proepectus,  the  shares  takiu  by  the  puMic  ought 
hmwm  banijpaid  lor  by  instalments,  thu  la.-st  vi  wluch 
cams  payaSle  on  the  61s(  of  Matob»  1880.  I  will 

I.)  B«poitad  by  Abthitb  Lvwnsirai^  Biq.,  Bar- 
rister-at>Law.  1 


that  in  July,  1891,  Ciolonel  Und»wood  and 
"Ml.  M'Keand  owed  the  company  £70  each  in  respect 
of  their  shares,  though  no  calls  were  ever,  in  fact, 
made  pursuant  to  the  articles  of  association.  The 
vendon  of  the  mines  were  paid  partly  in  shares  of 
the  nommuj  and  partly  by  three  bills  ca  £1,000  each. 
Two  of  uiese  bOlB  were  doe  before  the  9m  of  July, 


1891,  and  wen^  then  unj^d.  The  f)th(>r  bill  fell  due  on 
the  4th  of  Boptember,  1891,  and  was  then  dishonoured. 
As  collateral  security  for  those  bills,  the  vendors  held 
sixty  dabenturesof  the  company  for  £60  eaoh,  beaiins 
interest  at  6  per  cent,  from  the  let  of  Ibnih,  1890, 
but  no  interest  was  over  paid  in  respect  of  them. 
AMiether  the  debentures  were  themst-lves  due  and 
payalilc  on  the  'JIhI  of  July,  1891,  I  do  not  know. 
The  interest  in  arrear  certainly  was.  Part  of  the 
capital  had  been  imderwritten  by  various  peVMlia; 
but  as  early  as  March,  1890,  it  became  apnarent 
that  thev  would  pay  nothing  unless  compeUed,  and 
in  April,  1890,  writs  were  ishuimI  against  them. 
A  test  case  to  determine  their  liability  was  pro- 
posed, but  nothing  was  got,  or  in  tlttui  oonla  ha 

St,  from  them  before  the  windiiw  m  oonwienoedt 
it  of  about  90,800  shares  allotnd  to  the  pnbUe 
only  about  £1,220  was  ever  received  by  the  company. 
The  company  never  did  any  business  in  the  way 
of  mining.    The  Government  royalties  were  not  kept 
down,  ana  on  July  21, 1891,  £1,820  was  due  in  respect 
of  tiiem.    The  cash  standing  to  the  credit  of  tiie 
company  at  its  bankers  from  June,  1890,  to  Septem- 
ber, 1891,  was  ludicrously  small ;  in  June,  l.S'JO,  it 
was  as  liivv  as  1'2  Is.  5d.,  and  there  wuh  not  enough 
to  pay  the  most  pressing  demands  made  against  uio 
company,  small  as  some  of  them  were.    Messrs.  Lord 
&  Co.,  the  auditors,  could  not  get  their  fees,  amount- 
ing to  £16  158 ;  Caldioott  &  Bell,  the  company's 
agents  in  South  Africa,  could  not  get  paid  a  sum  of 
lis  loH.  7d.  due  to  them  ;  Bamett,  a  creditor  for 
about  £90,  pressed  in  vain  for  payment  of  the  amount 
duo  to  h^;  and  Farmer,  the  eoomny'a  soUoitair. 
could  get  nothing  in  respect  of  ootCs  dne  to  hba  ana 
which  ho  wantea  to  be  paitl.    Petitions  to  wind  up 
were   threatened  in  the  autumn  of    181*0,  and  on 
October  31,  1890,  notices  were  issued  convening  a 
meeting  to  consider  tho  expediency  of  winding  up 
and  reconstructing  the  company.    Th»  sum  stand- 
ing to  the  credit  of  the  company  at  its  bankers 
was  then  reported  to  be  £2  Is.  5d.    The  recon- 
struction scheme  came  to  nothing.    In  June,  1891, 
Bamett  presented  a  petition  to  wind  up  the  com- 

{)any;   the  directors,  however,  put  the  company  in 
unds  to  pay  him  o£F,  and  ho  was  got  rid  of ;  they 
had  previously  found  the  money  to  pay  ofF  Lord 
&  Co.    On  the  2l8t  of  July,  1891,  the  balance  at  the 
company's  credit  was  reported  to  be  £2  Os.  lid.  At 
that  time  Farmer  had  resigned  his  appointment  as 
solioitor;  his  bill  amounted  to  £216;  heoffarodto 
take  £100  in  satisfaotion  of  hticlaim,  ami  tiieseoretery 
informed  him  on  tho  22nd  of  July  that  tho  company 
was  not  in  a  ]>osiliou  to  make  any  payment  at  jiresent. 
The  company's  own  money,  in  fact,  consisted  of  what 
it  could  ^et  from  its  shareholders  and  those  who  had 
imderwntten  its  capital;  and  they  wotdd  not  pay. 
One  of  them,  however,  a  Mr.  Counsul,  afterwards  paid 
£900  into  court  in  the  winding  up  of  the  company, 
and  this  may  be  regarded  as  a  good  asset,  though 
not  available  in  July,  1891.     It  is  true  that  &e 
vendors  and  sooM  of  the  other  cnditofs  were  not 
messing  for  pagrmsnt,  but  Fsnner  was,  and  the 
Oovemment  daims  for  royalties  required  immediate 
attention,  as  the  mines  were   in  danger  of  being 
forfeited.     Such  being  the  financial  position  of  the 
company,  Mr.  M'Keand,  one  of  the  directors,  on  the 
21ft  of  July,  1881.  paid  £70  to  the  conpsiqr,  bafaigtho 
iiBOimt  due  on  Us  shaves,  and  on  tlia  saoss  dsj  tha 
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oompany  paid  him  a  chcv^up  for  £70  on  a<:cntmt  of  his 
few.  At  or  about  the  samt'  time  similar  pay- 
ments were  made  by  and  to  Colonel  Underwood, 
another  director  These  payments  by  the  compiuiy 
were  made  by  chequea  sigaed  by  Colonel  Underwood 
and  Mr.  WKmaa.  On  the  oth  of  S«ptamba-  a 
pslitiOD  to  wind  op  ISra  oom{>any  was  pramtod  by 
Counsel,  a  sharoholder.  and  the  company  is  being 
wound  up  under  an  order  made  on  tliis  petition. 

BudHbift  Q.O»f  and  Katyom  /Wbr,  for  tiw  i^pd- 

lant. 

FarweU,  Q.C.,  and  J.  O.  IVowl,  for  Colonel  Under- 
modU—niB  Mjnuot  to  the  directors  by  the 
oompany  noold  not  ba  a  Iraadnlent  iwefarance  in 
liia  oaaa  of  aa  mdrndval  trador,  far  thara  miglit  be 

•at-flff  under  section  .'5S  of  the  Bankruptcy  Act,  1S83, 
and  tlist  section  is,  in  effect,  incorp<init<^i  in  st'ction 
164  of  the  ConipivnicH  Act,  lS(j_*.  and  the  benefit  of  it 
afiplies  as  well  to  a  company  in  a  winding  up  as  to 
aa ludMdiial  teadiar  ia  a  baaknqpAigr* 

F.  DocUl,  for  Mr.  M'Eeand,  used  liiailar  arguments. 

Kntmn  FarheTf  in  nply.— Etraiy  «Me  wbieh  would 
be  a  naodttlant  praferanoe  widitn  aeetion  48  of  lite 

Bankruptcy  Act,  1883,  without  taking  into  account 
the  mutual  credit  section  (38),  and  as  if  that  section 
did  not  exist,  is  a  fraudulent  preference  within  sec- 
tion 164  of  the  Companies  Act.  [He  referred  to 
KenVscatt,  36 -W.  K.  SIN,  39  Ch.  D.  259.]  [LlNU- 
LIT,  L.J.— Tbe  aubataoflo  oi  what  Cotton,  L.J.,  says 
on  th«  point  is  that  aaolion  IM  of  th«  Ooomalaa  Aot 
incorporates  section  46,  bat  not  aaotlcwi  8B»  of  tin 
Bankruptcy  Act.} 

Cur.  «iv.  raft. 

June  12.— LlNDLEY,  L.J.  [tifter  ^t;lting  the  facts  as 
above  set  forth ;  and  holding  that  the  proof  that  the 
oompany  at  the  time  of  the  transactions  complained 
of  waa  vsabla  to  paiy  ila  dabto  as  they  became  ana  oat 
of  ita  own  money  was  orerwbehning ;  that  it  bad  no 
means  whatever  of  paying  Colonel  Underwo<xl  and 
Mr.  M'Keaiid  their  fees  unle.ss  they  first  funiishe*! 
the  funds  Ity  jjaying  uj)  their  shai-es  ;  that  each  of  the 
transactions  which  were  impeached  was  an  attempt  by 
tiieae  directors  to  pagr  «p  uieir  shares  without  really 
paiians  with  any  monagr,  and  that  the  otranmalancea 
oompeUed  the  oondnalon  that  the  paymenta  by  the 
company  to  thnm  were  made  dolfberatelj-  to  gi%'c  them 
a  preference  over  the  other  creditors ;  proc«*eded  : — ] 
Now  comes  the  (ju*  stion  of  law.  If  the  company 
were  an  ordinary  bankrupt  trader  to  whom  the  mutual 
credit  clause  (section  ^)  of  tiie  Banhx^iliy  Aot, 
1883,  was  appliaahla,  the  preferential  payments  to 
Mr.  M*Keand  and  Oolond  Underwood  oould'not  be 
avoided  by  the  trustee  in  bankruptcy,  because  thoy 
would  have  injured  no  one.  The  two  debts  could 
have  been  set  one  against  the  other  after  the  bank- 
ruptcy just  as  effectually  as  before,  and  whether  the 
deots  were  both  paid  or  were  aat  off  agafaist  each 
other  before  the  oankruptcy  or  after  womd  be  per- 
faoUy  immaterial.  This  being  imquestionably  true  of 
ordinary  traders,  it  is  contended  that  section  1&4  of 
the  Companies  Act,  ISHJ,  iH  »o  worded  as  to  involve 
the  same  consoquence  on  the  winding  up  of  a  com- 
pany, which  must  for  this  purpose  be  treated  as  a 
baiwnipt  trader.   This  argument  is  certainly  in- 

Snious,  but  to  give  effect  to  it  would  be  to  defeat 
ose  sections  of  the  Companie.s  Act,  1862,  which  pre- 
vent all  set-ofF  (igninst  calls  cm  the  winding  up  of  a 
limited  company  so  long  as  any  of  its  creditors  are 
nnpaid.  See  section  38(7)  and  section  101  ;  Grias'Ws 
aue,  14  W.  S.  1016,  L.  B.  1  Ch.  Afff.  628.  Section 
164  is  a  general  aaenon  appHoaUe  to  ell  the  creditors 
of  all  companies  goremed  by  the  Act,  whether  they 
limited  or  not,  and  whether  the  creditors  are 


members  or  not;  its  lajiguage  is,  therefore,  wide 
enough  to  include  all  creditors  of  all  companies 
governed  by  the  Act.  But,  in  ap|)lying  the  section 
to  limited  companies,  and  to  the  members  of  such 
companies,  the  special  legislatioo  applicable  to  them 
must  be  rsgaided  end  mnat  not  be  dalaatod.  The 
first  part  of  aeotkm  164  must  be  oooalniad  aa  raistiiuf 

to  the  class  of  acts  described  in  section  4**  of  the 
present  Bankruptcy  Act.  1HJS3;  and  the  words  "any 
trader"  in  section  ltj4  must  beheld  to  include  tx»der» 
to  whom  the  mutual  credit  clause  in  the  Bankruptcy 
Act,  1883  (section  38),  is  inamtlicable,  as  well  as  to 
include  those  traders  to  whica  tiie  alaaae  ia  afpUi^ 
able.  This  construction  does  no  ndsnoe  to  ^ 
languar^e  used,  and  is  obviously  required  by  tho«'' 
sections  of  the  Act  which  expressly  prevent  a  memU  r 
of  a  limited  oompany  in  arrear  for  calls  from  oVi- 
♦Aiwinj  payment  in  full  of  debts  due  to  him 
in  piafaiWie  to  other  credit<»s.  The  disallow- 
ance of  a  set-off  against  calls  between  a  limiftad 
oompany  and  its  members  on  a  winding  up  ^  to 
prevent  any  such  preference,  and  its  prohibition 
removes  the  only  reason  why  a  preferential  payment 
in  bankruptcy,  where  a  set-off  is  allowable,  is  not 
fraudulent  and  Toid.  The  maadm  CtuaMle  ratum 
cea$at  Ux  is  properly  appUoable  in  aaeh  a  oaae.  lUs 
construction  of  section  1&4  is  not  new ;  it  was  seen  to 
bo  right  and  was  distinctly  adopted  by  Cotton,  L.J., 
in  Kent's  case,  and  it  is  the  only  construction  which 
does  not  defeat  the  obvious  intention  of  the  Legisla- 
ture. It  must  be  borne  in  mind  that  it  has  been 
already  decided  that  section  10  of  the  Judioatoze  Act, 
1875,  Bw  not  repealed  or  aiiBoted  the  naMtmanlB 
in  the  Companies  Act,  1^62,  prohibiting  aefc-off 
against  calls  in  the  winding  up  of  limited  com* 
paniea:  8ea  OOPb  com,  87W.  R.  M4,  IS  Oh.  D. 
too. 

In  OOmidering  this  case  I  have  assumed  that 
the  mait  paid  by  Mr.  M'Eeand  and  Ckdoaal 
Underwood  were  noDy  due  and  payabla  by  tten 

to  the  company,  althoug'h  no  calls  had  been  made 
as  coutomplated  by  the  nrticlea  of  association.  I 
am  by  no  means  sure  that  this  is  not  taking  t->> 
favourable  a  view  of  the  position  of  thisse  gentleman. 
If  the  moneys  were  not  due  the  csise  is  muc-h  stronger 
aninatthem:  See  SghmU  oosc,  L.  B.  IS Eq.  2M»  20 
W.  R.  CS>.  Dig.  49. 

For  these  reasons  I  am  compelled  to  differ  from 
the  view  taken  by  the  learned  judge  who  decided  thi' 
case.  Tlu^  apiteal  n«usl  be  allowcxi,  with  costs,  luti! 
here  and  below.  The  void  payments  having  been 
made  by  cheques  signed  by  both  the  directors,  they 
are  jouUly  and  aeviraUy  liable  to  lepiy  both  aonw 
sought  to  be  raoorered  by  the  Hqvidator,  wifli  interaat 
at  4  per  cent.  [LlNDLEY,  L.T.,  added  fhat  Bowel, 
L.J.,  had  road  his  judgment,  and  concurred  in  it.l 

Kay,  L.J. — The  first  question  is  as  to  the  meaning 
and  effect  of  the  164th  section  of  the  Companies 
Act.  1862.   It  is  argued  that  tJua  aaotion  only  naakas 

that  a  fraudulent  preference,  wlddi  woold  be  aoif  ^ 

company  were  an  individual  who  had  (rince  b«?<-ome 
bankrupt ;  and  that  in  the  cjiso  of  such  an  individual 
any  of  his  debtors  who  ha<l  a  counter-claim  again«t 
him  which  might  be  set  off  in  an  action,  may  br^ 
relieved  of  such  debt  by  a  voluntary  set-off  b^  the 
banlmipt  before  bankruptcy.  If  tiua  be  ao  it  u  by 
reason  of  the  mutual  creait  clause,  seoHon  S8,  of  tb» 
Bankruptcy  Act,  ISS:!.  The  efTect  of  that  cl.iiiv*  is 
to  give  the  debtor  after  the  baukruptey  tlie  advan- 
tage of  set-off,  and  therefore  to  set  off  the  debt* 
before  the  banlmipUnr  cannot  be  in  any  sense  fraudu- 
lent. But  after  a  wunding  up  tiiere  is  no  such  righA 
as  set-off,  and  therefore  to  allow  a  set-off  before  a 
winding  up  does  not  confer  on  the  debtor  an  advan- 
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iMge  which  nxay  dwmed  fraudulent  under  section 
164.  I  am  unable  to  read  the  section  u  thu  aiKiiinaQt 
requiiet  lu  to  do.  Its  object  is  to  prsvnt »  naodn- 
knt  fwfaraooe.  II  H  has  the  meaning  sn^gasted  the 
ease  of  Toluntwy  setoff  most  be  an  unintentional 
oTiiissinn  in  fbp  statut*.  But  I  tlo  not  think  there  is 
any  such  ouiisaioii.  [His  lordship  then  dealt  with 
the  questions  of  fact,  and  haring  arrived  at  th6  oon- 
closion  that  the  transactions  complainod  of  were  in 
eootemplation  of  a  possible  or  even  piobaiUe  winding 
1^  ana  with  the  intention  of  girmg  a  preference 
owtr  otfMr  oreditors,  and  at  a  time  when  the  company 
was  unable  to  pay  the  debts  which  it  then  owed,  con- 
tinued :  —  ]  I  think  that  all  the  directors  who  concurred 
in  nmkiiifr  these  piiymentu  were  guilty  of  a  misfeas- 


ance, and  that  the  order  should  diMOt  them  jointly  and 
severally  to  repay  the  amoonll,  and  aliO  flkS  «Mli  of 

this  application  hon  and  belmr. 

Appetd  aUovotd. 

Bolidtan,  JoAn  if.  MUehOl;  Wremted  it  Shane; 


Flab.  8. 


From  Chan.  Div. 
(lindley,  Bowen,  and 
▲.L.  Smith.  L.JJ.) 

In  re  Whitb. 

Wmn  V.  WHm.  («.) 

Charajf—WUl—Bequai  to  •'  rtligiom  tocietiet." 

Testator  bequeathed  hie  rptiduary  eHfaU  "  to  the/aUow- 
i»g  rtligioua  socieMas— vfs.  **—4hm  fottowti  a  Uank— 
*'to  be  divided  in  eijual  ahnrrs  among  them." 

Held,  {\)thfat  thts  bti/ioM  xifu  to  }>r  trmtrd  lu  a  freijuent 
fur  "  religious  yurpose-i  "  ,  (2)  t/i<i(,  h,  imj  /.,r  "  religioun 
purpoaee,  *  it  wa«  ptimk  facie  o  Uijuegt  for  "  charitable 
purpoeee" ;  and  (3)  that,  CM  M>  religioiu  aocietu  mt» 
portictUarljf  mentioned,  there  wa$  nothing  from  which 
etnjfthing  to  the  contrary  of  thie  primft  facie  presumption 
rouldbeehoufn  ;  nud,  rouf'-i/uently,  that  a  tchrmr  /'nr  (lif 
application  cy-pns  if  the  charitable  gift  thvulU  be 
directed. 

Decision  of  Kekewivh,  J.,  reverted. 
App<^al  from  Keikawieih,  J. 

The  testator.  Ebenezer  'Wbite,  by  his  will  pavp  liis 
rr-siduary  estate  to  trustees  on  trust  for  sale,  and  sub- 
ject to  succossire  life  interests  to  his  widow  and  a 
nitx^  ho  made  the  following  bequest  of  such  residue  : 
— "  I  do  give  and  beque«th  the  whole  of  my  property 
to  the  foUowing  refigioos  societies— viz.  (*)  to  be 
dirided  in  eqiul  shares  among  fhem.**  The  will  was 
written  on  one  half  side  of  a  sheet  of  note  j>aj)tr,  and 
on  the  blank  sheet  opposite  the  abovn  clau8o  the 
t»>stator  after  the  execution  of  the  will  had  written 
the  following  words:— "(*)  viz.,  the  Tract  Society, 
the  Home  Missionary  Sooiu^,  the  London  ICssionary 
fiucietjr,  the  Colonial  Missionary  Societr."  On  the 
death  of  the  testator  probate  of  these  latter  words 
«  is  refused,  and  these  latter  aooOtdiBg^  did  not 
appear  in  the  probate  granted. 

Kekewicb,  J.,  held  that  there  was  no  general  inten- 
tion which  the  oourt  oould  execute  or  noognise  shown 
If  the  testator  to  devote  the  leaidne  to  obrity ;  and, 
socordingl^,  that  there  was  an  intestacy,  and  that  the 
next  of  km  took  the  residue,  subject  to  the  life 
interest  therein  <  )  ti^.  widow  and  thenieoe. 
The  Crown  appealed. 

Sir  Jbkm  Riphy,  B,Q,t  and  Ingle  Joyce,  for  the 
Crown. — A  looMtj  iriddh  exiiti  Iw  "nl||^o«M  pnr- 


{«.) 


brM.  J.  blajci,: 

Law. 


poses "  is  primd  facie  a  charity :  Baker  v.  Suttoop 
1  Keen,  m;  Totonisnd  Cantt,  8  Ha.  267 ;  Thorn- 
ton  T.  iTofse.  10  W.  B.  64S,  SI  BeaT.  14 ;  ffOUiuon  t. 

Lindgrtn,  1«  W.  R.  9(51,  L.  R.  5  Ch.  App.  570;  a 
geuenil  charitable  intention  ia  thenjfore  shown  : 
I'irnchel  V.  I'aris,  2  Sim.  &  St.  384.  In  the  case  of 
CocJci  V.  ilannere,  1»  W.  B.  1055.  L.  K.  12  £q.  57-1. 
the  roitb  (feewlRiHlj  was  tiiat  tt«  i^was  OM  to  prhrata 
individuals. 

Warmington,  Q.C.,  and  Edtcard  Ford,  for  the  nest  of 
kin. — A  general  chwritaUe  intention  must  be  indi- 
cated. '&»  words  in  the  gift  in  this  will  are  incom- 
plete, and  it  is  idle  to  look  for  a  general  intent  in  an 
incomplete  gift.  It  would  be  troing  beyond  any  of 
the  decided  cases  to  hold  that  a  gift  "  to  the  fol- 
lowing religious  societies  " — none  being  named — is  a 
soSt  to  chanties  generally  for  the  porpoeee  of  ohaiifar* 
The  will  eays  nouing  as  to  pmposei  lor  whibh  the 
gift  is  made. 

They  cited  Cocke  ▼.  Manners ;  Budget  v.  Hulford, 
W.  N.,  1873.  p.  17.j;  MilU  v.  Farmer,  I  Mer.  56; 
Eu>en  V.  Bannerman,  2  Dow.  &  CI.  74  ;  Alton  Wood, 
Ih  B.  6  £q.  419,  17  W.  K.  Ch.  Dig.  190;  Mayor  of 
OUmeeiter  r.  ITood,  S  Ha.  131,  1  H.  L.  Gee.  272; 
Moggridge  r.  TMwsB,  7  T«B.  70.  [BOWIV. 
referred  to  Poeorft  ^MorMy-OMMralTSS  B.  977, 
3  Ch.  D. 

Sir  J.  Itigby,  H.O.,  in  reply. — Attomeg-Otneral 
Syderjiii.  reported  1  Mer.  H9.  1  Vem.  224,  and  also  in  a 
note  to  the  report  in  7  Ves.,  p.  43,  of  Mogyridgr  v. 
ThackiotU,  was  approved  of  by  Lord  Eldon  in  Mog^ 
gridge  r.  Thackwell.  In  Fiek  t.  Attomgi'Oeneral,  16 
W.  B.  1200,  L.  B.  4  Eq.  521.  Wood,  V.a,  followed 
Cktrk  T.  Taylor,  1  W.  R.  476,  1  Drew.  642,  and 
/iiMjrff  T.  hflUtt,  3  8m.  &  Giff.  264,  4  W.  R.  Dig. 
131,  both  of  which  were  only  docif*ions  of  courts  of 
first  instance ;  and  if  the  two  latter  cases  decided 
what  they  have  been  assumed  to  decide,  they  cannot 
be  sapported :  see  /n  re  Slevin,  39  W.  B.  578,  [18811 
2  Oh.  Time  is  a  long  aeries  of  anthoiitus  whieh 
show  that  if  you  do  not  need  to  look  outside  the 
gift  itself  for  the  purpose  of  jotting  at  a  general 
charitable  intent,  then,  thoutrli  tlie  jmrtioular  cliarity 
fail,  the  gift  will  be  applied  cy-pn'i :  Isaac  v.  ]>> 
Friez,  17  Ves.  373n;  Attorney -Genercl  t.  IrouimiKirrn' 
Cb.|  2  My.  &  K.  676;  Loeeomie  r.  Wintringhamt  13 
Bear.  87 ;  MHh     /hrmsr.  pBownr,  LiJ.,  reinred 

to  C/ephane  v.  Provost  of  Edinburgh,  L.  R.  1  H.  L. 
8c.  417,  17  W.  R.  H.  L.  Dig.  3.]  The  gift  in  the 
present  case  is  to  "  religious  H<x;ieties,'"  It  is  not  a 
reasonable  interpretation  of  that  to  say  that  the 
testator  meant  a  mere  personal  baneflt  amongst  anj 
number  of  religioaa  sei^le ;  the  reasonable  intei^pn- 
tatfoo  is  timtraeginwasfbrrdigious  purposes.  A 

gift  to  "  religious  societies  "  is  prinoi  fifie,  at  all 
event*,  a  charitable  gift :  Wilkimon  v.  Lmdijren.  Tie 
also  n  ffirred  to  l.Hcy  V.  Hry,  1  Ha.  .'>W0.  [/f, '//>•- 
Joyce  mentioned  that  he  had  found  in  Lincoln's- 
inn  Libiarjr  »  nMUWI>Mi|lt  report  by  Serjeant  Hill 
of  the  oaM  of  /ones  AUornty-Oeneral,  whieh 
was  menlionfld  faj  Lord  Btdon  in  his  judgment  in 
MUh  V.  Ffirmer,  1  Mar.  101»  as  "not  now  to  he 
found."] 

Clsr.  adv.  viiif. 

Feb.  8.— Tlie  judgment  of  the  Court  (Lindi.ey, 
Bowen,  lujd  A.  I<.  Smith,  L.JJ.)  was  delivered  by 

Ldtdlet,  L.J.— [His  lordship  stated  the  facts,  and 
continued  :-  ]  Under  these  circumstances  Kekowich, 
J.,  held  that  there  was  an  intestaCT.  From  this 
dedsion  the  Attorney- General,  on  MiaH  of  A* 
Grown,  has  appealed,  upon  the  gtotmd  that  the 
tectator  has  bequeathed  nis  property  for  oharitaUe 
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puqioset^.  iind  that  ft  loilMne  for  ito  i^ppBotion  ov^t 

to  bo  directed. 

If  the  beqaest  in  question  amounts  to,  and  ought 
to  be  constroed  aa,  a  dedication  by  tbe  taBtator  of  aw 
property  to  charitable  porpoiea,  Umd  there  eaa  be 
no  doubt  the  Attoruey-Qeneral  is  right.  But  the 
will  sjiys  nothing  in  tenus  about  charity,  nor  about 
the  purposes  for  which  the  property  is  bequeuthfil. 
And  it  was  urged  by  oounsel  lor  the  next  of  kin  that 
it  ivaa  not  poadble  to  diMorer  tiion  pwpoeea  «zoept 
\xf  gneMing'. 

A  "  religions "  society  may  or  may  not  be  a 
"  L'bftritable  "  society,  in  tlm  sense  in  which  that  ex- 
pression is  used.  A  society  for  t}ic  promotion  of 
private  prayer  and  deTOtfam  by  it"  <^^vu  members,  and 
which  hai  no  wider  aoope,  no  pnUio  eHementi  no 
purposee  of  general  utili^,  would  be  a  ^'lelifl^oaf  ** 
society,  but  not  a  "  charitable "  one :  see  Codes  v. 
Mannert.  In  that  case  it  wiia  htdd  that  a  ^ft  by  will 
to  a  Dominican  convent  was  not  a  chantablfl  gift. 

V.O.,  said :  "  A  voluntary  aMOdatioii  of 
for  tiie  purpose  of  working  out  ISieir  own 
salvation  by  religious  exercises  and  self-donial  seems 
to  me  to  havt'  nouo  of  the  requisites  of  a  charitable 
institution,  whether  the  word '  charitaUa'  ieilMdinits 
popular  sense  or  in  its  l^gal  sense." 

Id  thepresent  case  the  words  of  the  testator's  will 
are  insufficient  to  show  what  kind  of  rolinous  sodoties 
ho  meant.  Thoy  may  or  may  not  have  Deen  "  chari- 
table "  as  well  as  "religious";  and  ob  all  religious 
societies  are  not  charitabTo,  we  should,  in  the  absence 
of  authority,  be  unable  to  come  to  the  conclusion  that 
''oharit^"  was  intended,  and  we  ahould,  therefore, 
be  of  opnmon  tint  the  xeeoll  wae  an  intestacy. 

It  is,  however,  impossible,  we  think,  seriously  to 
deny  that  the  testator  intended  his  property  to  be 
given  to  some  religious  societies  for  religious  purposes. 
am  property  was  to  be  divided  amoogrt  oertatn 
•odefies ;  but  wliat  for  P  The  only  rational  answer 
to  this  question  must,  wo  think,  bo  "  for  the  purposes 
of  those  Hocioties  "  ;  and,  the  sooictios  Inking  them- 
selves  described  as  "religious  societies,"  the  jiurpones 
for  whioh  the  testator  gave  hi»  property  must  be 
treated  as  rdigions  purposes.  It  is  trae  that  these  are 
not  necessarily  "  cmiritable"  purposes,  and  in  a  par- 
ticular case  a  ' '  religious  "  society  may  be  shown  not 
to  be  a  "charitable"  society.    This  was  the  casein 
Cocks      Mannrrs.    But  the  authorities  show  that  a 
bequest  to  a  religious  institution,  or  for  a  religious 
purx>ose,  is  primd  facie  a  bequest  for  a  "  eharitahlft  " 
|juq>08e,  and  that  the  law  applicable  to  "  eharitallle  " 
b€(juest.s,  118  distinguished  from  the  law  applicable  to 
ordinary  1)0(jueeta,  ou^ht  to  bo  applied  to  a  bequest 
to  a  I  Llit,'iou8  institution  or  for  a  roUgious  puipose. 
The  leading  cases  on  this  head  are  as  fMlows : — Baker 
Suftofi  (1H,%),  where  the  bequest  was  to  such  reli- 
gious and  charitable  institutions  and  purposes  as  in 
the  opinion  of  the  trustees  might  be  lit  and  proper. 
Lord  Laugdale,  M.li.,  in  that  case  said:  "All  the 
caaeSi  with  one  exception,  go  to  support  the  proposi- 
tion that  a  religious  purpose  is  a  ohuitable  purpose." 
Tmcmend  v.  Zhrus   (1S43)  is   to   the  same  effect. 
Wigram,  V.C.,  there  said:  "  If  thiis  is  a  bequest  for 
n  ligious  purposes  I  think  I  am  bound  to  hold  it  a 
charity  within  the  decided  cases."    The  promotion  of 
the  spiritual  welfare  of  mankind  was  the  object  of  the 
testator  in  that  case,  and  the  Yioe-Chancellor  dealt 
with  the  argument  that  some  modes  of  promoting  such 
welt'  II  (•  miijht  nut  be  "charitjtble."  Havinf^conie  to  the 
conclusion  that  the  object  of  the  testator  was  "  chari- 
table," because  it  was  "  rdiigious,"  he  says  that  no 
mode  of  eanying  out  his  intention  oonld  be  proper 
if  tiliatmode  was  not  itsdf  dnritaUe.  In  Wukinmm 
V.  Lindgren  (1870),  where  the  bequest  was  to  certain 
charitable  institutions  previously  named,  "  or  any 


other  religious  institution  or  purposes,"  as  the 
tees  might  think  proper,    religious  purpos** 
treated  as  clearly  "cnaritable."     We  can  tin:  , 
authority  whioh  really  oonflkts  with  these,  at  vba 
is  opposed  to  tiie  principle  on  wUdi  they  proeeei 

We  come,  therefore,  to  the  conclusion,  first,  tiist 
the  gpft  is  for  religious  purposes  ;  and,  secoadly.  tbt 
being  for  religious  purposes,  it  must  be  treateJ  u  » 
gilt  for  "charitable"  purposes  unless  the  oontn:? 
can  be  shown.  If  once  this  conclusion  is  snired  4i 
the  rest  is  plain.  A  charitable  bequest  nefsr  bill  ior 
uncertainty.  MUh  v.  Farmtr  setUflS  that  fcnt 
I^rtl  Eldon  was  clearly  of  opinion  that  the  nrnok- 
tion  of  particular  objects  is  only  the  mode  iadav. 
the  substance  of  a  gift  to  "  charity."  We  nay  «il 
that,  having  looked  at  the  r^trar's  book  ior 
bin  in  AUorney-Genmtlr.  S^derfin,  wefinlttBlita 
correctly  set  out  in  the  note  in  7  Vesey  4  5. 

The  decision  appealed  from  must  thereiorf  bt 
reversed,  and  it  must  bo  declared  that  in  the  emti 
which  have  happened  the  testatar^s  perKml  otttt  s 
b  to  a  tat  ibr  *<diaritdile'*^puipoHi.«i« 


subject 

scheme  must  be  directed  as  to  such  part  of  it 
pure  personalty  at  the  testator's  deatii.    But  birag 
regard  to  the  blunder  made  by  the  testator  lai 
real  difficulty  oooasioned  by  him,  the  costs  of  sU  pi- 
ties, boih  nsn  and  below,  ought  to  come  oat  oi  u 
estate,  soMmI  to  flw  life  inlsmfcof  thstMssti 
life. 

Appeal  aUonMd, 

BaafiMSChOdi  Man^tOt. 


PItiit)  Cotut  of  B^UtKt, 


Chan.  Div 
North,  J 


:1 


In  re  Wnaox. 

WnjBOir  V.  Houjowat.  (o.) 


Partnerth  ip — Real 


eerwon. 


OK 

6bj9dU  Oft 


Land  was  kdd  by  two 
made  btt^Deen  them  for  it  eommoit 
parties  haviu'j  died, 

Ihld,  tfuii  ihi  deceased's  interest  in 
as  real  esttiU.  ^ 

The  ^tet  t*e  oMfance <(f  g jparkmsk^hdKt^ « 
fartie$imik»fmHiiiCimofcoKMrmomr^  ' 


the  larvi  io** 


Adjourned  annunons. 

An  estate  railed  the  Chobham  Manor 
purchased  by  William  Settlps  ;  and,  with  ttin*l 
developing  it  with  the  aid  of  Andrew  "\TiL»JO  «  * 
veyor,  an  agreement  dated  the  11th  of 
1867,  was  made  between  William  Settles  an^j;^^ 
Wilson  by  which  Settles  agreed  to  asU  to  ^u^J 
the  sum  of  £9,231  128.  one  undnrided  "^^^^J 
estate,  the  purchase- m on oy  to  b«'  paid  wito^ 
months,  Wilson  to  bear  one  moiety  of  all  «nB5«l 
Settles  udght  have  to  pay  on  aooonnt  of  the  p<w» 
and  one  moiety  of  all  enenses  connected  vrti  i 
estate  since  the  16th  of  Vebroary  then  last  ta^  --^ 
entitled  to  one  moiety  of  the  profits  thereof  bM% 
It  bv  Wilson  of  the  balsnc  *\ 


day.    On  payment  by 

purcliRse-money  Settl< 

and  Wilson,  to  oonn 

assigns,  ono  aoiety     — .  —  . 
oonveyanoo,w<HiM,aitorpayMBtoCailthspsgi 

(a.)  Bapoitsdlqr  O-  F>  Dmav. 


pu'rcliRse-nioney  Settles  was,  at  the  expen*  of  M 
son,  to  oonTW  to  Wilson,  his  t^:»J 
assigns,  ono  aoiety  m       «ilate.  and.  urt  ^ 
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money  aod  interest,  stand  seised  of  such  moioty  on 
tmot  for  Wilson  and  his  heirs. 
Ate  yknwtodgnmt  bf  Bt/btLet  of  tito  notupi 
fan  Vttmi  of  i^,862  2t.  6d.  on  aooonnt  of  wo 
parchase-nioney,  the  agreemont  providod  as  follows : 
"And  it  is  expressly  agreed  toat  if  Wilson  shall 
mske  default  in  payment  of  the  balance  of  the  por- 
ciuse-moxuf  nd  interest  within  the  tima  baore 
aumtioned,  BMm  AmU  ht  at  liberty,  if  ho  dull 
&mk  fit,  to  return  to  "VMlson  all  moneys  paid  by  him 
n  aceoant  of  such  purchase-money  without  any 
i:itt-n?^t,  ;ind  by  notice  iu  writing  to  declaru  tins 
k^r«enieut  void,  and  the  same  shall  be  void  accord- 
oghr.  and  SMdoo  dull  thraioeforth  hold  the  estate 
lor  his  own  nse  solely,  and  Wilson  shall  have  no 
jatm  to  aoTthing  for  interest,  services,  or  otherwise, 
r  Settles  may  enforce  such  ag^crmcnt.  Wilaon 
kill  give  all  bis  services  as  a  surveyor  in  the  manago- 
j  at  and  disposal  of  the  estate,  and  use  his  best 
xartiaBii  to  mako  the  moefc  nraftt  for  the  seme  with- 
nt  asy  rsnnmsntion,  hm  fhe  wofk  dome  by  his 
erks  may  be  charged.  Settles  shall  not  be  obliged 
>  give  any  attention  to  the  management  or  disposal 
'  the  estate  further  than  he  shall  think  fiL  Wilson 
lall  not»  except  by  his  will,  dispOM  of  his  undivided 
oie^  of  tte  estate,  or  any  pert  flunof,  -without  the 
rtttan  consent  of  Settlpn.  and  no  agNflmmt  shall  be 
tered  into  for  thn  disposal  of  the  entirety  of  any 
rt  of  the  t  state,  either  in  fee  or  for  any  lest  intaniti 
tbout  the  concorrence  of  both  parties." 
Wilson,  who  died  in  1871,  biyois  will  devised  and 
meethed  all  hie  reel  mod  |Wiii«iiie1  eetateto  his  cm- 
tors  upon  the  tnuti  theram  eet  out  in  feTonir  of  hie 
r.'  and  three  children.  All  the  purchase-money 
I  been  paid  by  WiLsun  except  the  last  instalment, 
ich  was  paid  by  his  executors.  No  conveyance 
•  ever  exeonted  to  Wilson,  and  «t  the  dote  of  his 
A  none  of  the  estate  hsid  been  diipoeed  of.  In 

4  his  moiety  was  Hold  to  flettlos  nndrr  the  pro- 
ons  of  the  Sottlwl  L.ind  Act.  The  testator's 
now  dead,  and  one  of  his  sons  hii<l  diid 


ow 


state  in  her  lifetime.  This  was  an  originating 
imone  by  the  brother  and  heir  of  the  deceased  son 
have  it  determined,  inter  <Uia,  whether  Wilson's 
sty  of  the  estate  was  oonverted  into  personalty  at 
of  hwdntb. 

•Blurdg,  Q*0,,  and  J,  M.  ShM,  lor  flia  plain- 


Ilall,  Q.C.,  and  /iiyle  Joyce,  for  the  defendant,  a 
or  of  WUaon,  cited  Darby  v.  Darby,  4  W.  R.  413, 
r.  495,  and  In  re  MuUon,  62  L.  T.  N.  8.  loo, 
^  B.  Dig.  144.  This  ettate  ia  partnership  pru- 
r,  nnd  waniBra  oonvetlod  into  paiaooalty* 

Trrir,  .7. — The  question  here  is  whether  Andrew 
m'f«  moiety  of  the  Chobham  Manor  Estate  is  realty 
raonalty  as  betwecm  his  real  and  personal  repre- 
tiwea.  It  was  sasgested  that  a  oonversion  mto 
nalty  wna  effsstea  by  his  iriU,  but  that  is  cleariy 
ao  case.  The  question  is,  therefore,  was  it  con- 
1  by  anything  else  antecedent  to  his  will  and 

is  nothing  except  the  agrcoment  of  18(37.  It 
i  thftt  Settles  and  Wilson  were  partners,  and 
his,  being  partnership  property,  was  therefore 
lalty.  I  do  not  think  the  question  of  nartner- 
I  directly  in  point.  The  question  is,  is  were  any 
>r  contract  Dy  virtue  of  which  conversion  was 
d.     Whether  or  not  they  were  partners  is  not 

caae  directly  matwial,  though  no  doubt  if  it 
howm  that  they  were  partnan  tra  should  get  a 
vay,  aa  Ifteir  property  would  of  eowaa  be  per- 
tnd  not  real  in  the  absence  of  any  droumstances 
^  it  really.  Bat  eren  supposing  they  were 
m  and  land  fomad  pnt  of  ttr  — '  


raoperty,  yet  there  might  be  a  definite  agreement 
that  at  the  end  oi  the  purtuership  the  laud  should  be 
eoBfayod  as  land,  when  I  take  it  it  would  be  real 
estate;  on  fta  o&er  hand,  if  they  were  not  partnem 

thf^ro  might  be  an  agreement  that  the  property  should 
be  converted,  and  such  an  agreement  might  operate  as 
a  oonversion  ;  therefore  the  question  of  partnership  is 
only  material  for  the  purpose  of  construing  this 
agreement.  I  have  the  agreement  before  me,  and  the 
(juestion  of  conversion  turns  solfly  on  that  document. 
Ilia  lordship  then  hold  on  thv  construction  of  the 
ugn  cnicnt  that  no  conversion  hml  t-iiken  place  and 
that  Wilson's  moiety  of  the  estate  was  realty  at  his 


Bdlidtonlbrlliaplaiiitifl;  Mmes,  Jfcrri:*,  A  Sbm. 
Solicitors  fov  fhe  dataidaiit,  CWHis,  WUHomt  A 

Williami, 


akSriS^j  June  .3.  24.  27;  July  1. 

Jn  re  Sh£WA£D. 
Sbbwabd  V.  Baowir.  (a.) 

WaH-'Ltft  Uderest-  'Furf,;tin-r  cIau$t—Attig»ing  or 

attemptitKj  (n  usstgn. 

Under  a  will  (he  tenant  fur  life's  intervd  vme  (o  he 

forfeihd  if  hi  <r^.i-/,i'<I,  chiir<jtd,  cr  inrrnnbered  hit 
inierett,  or  attemjjUd  to  do  to.  The  ttnant  for  life 
hM  VmMd  momff,  Otuf  yave  the  fander  a  document  which 
tpos  in  firm  m  eqwiiMe  aetignment  part  qf  hie 
lainwl.  No  naUee  of  f V  dotimnii  woe  given  to  the 
imeteee,  and  it  was  subnequaiUff  oantxtted.  Svidenee 
wot  given  to  show  thtit,  between  the  partiet,  Ihe  tloeu- 
meni  was  not  intended  as  a  charge  or  atlignmeni,  and 
that  it  would  have  been  n  fraud  on  the  bargain  to  have  to 
used  it. 

Held,  that  evidenee  to  thow  the  real  meaning  nf  the 
document  eoutd  he  received,  and  that  there  had  bem  no 
yto/cOMfw  ^  Ms  MsvssC 

Originating  summoais. 

This  was  an  appHoation  by  th«  trustees  of  a  will 
for  the  determination  of  the  questions  ( 1 )  whether  a 
direction  or  authority  dated  the  6th  of  July,  1892, 
addrsssed  to  them  and  signed  by  Mr.  and  Mrs. 
Brown,  to  pay  the  inoome  arising  from  the  invest- 
ments representing  the  sum  of  £^,000  to  which  Mr. 
Brown  would  be  entitled  iu  the  months  of  January 
and  July,  18U3,  was  an  assigiunent,  or  attempted 
assignment,  by  Mr.  Brown  of  the  said  inoome,  so 
as  to  detscmina  ib»  trusts  deolaced  by  the  will  of 
the  said  inoome  in  favonr  oi  Mr.  Brown,  and  to  give 
rise  to  the  discretionary  trust  voRt^'d  in  the  trustees 
under  the  will  to  apply  the  said  income  ;  (2)  whether 
the  trusts  in  favour  of  Mr.  Brown  under  the  will 
e^MOtant  on  the  deoeaae  of  B.  E.  Sheward  of  the 
sum  of  £20,000  were  affeoted  by  the  said  direolion  or 
authority. 

The  testator  by  his  will  gave  £30,000  to  trustees  iu 
trust  to  invest  and  p;iy  the  income  tliereof  to  Mr. 
Brown  for  life  or  until  ho  should  be  outlawed,  or 
become  a  bankrupt,  or  enter  into  any  composition  with 
his  creditors,  or  should  assign,  charge,  or  incumber, 
or  attempt  or  affect  to  assign,  charge,  or  incumber  the 
same,  or  should  do  or  suffer  something  whereby  the 
same  or  some  part  thereof  would,  through  his  act  or 
default,  or  by  operation  or  process  of  law  or  other- 
wise, if  beloQgnig  absolntefy  to  him,  become  vested 
in  or  payable  to  some  oth«r  pmon  or  persona,  and 


{a.)  Heported  by  Fbakou  T.  Dvxa,  Esq.,  Barrister- 
at-L»w. 
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•Iter  the  failure  or  dftormination  of  the  trust  there- 
inbefore declared  in  the  lifetime  of  Mr.  Brown,  to 
apply  the  same  for  the  benefit  of  Iuh  wife  and  family. 
A  further  sum  of  £20,000  was  to  be  held  by  his 
tmitMt  in  tnwk  lor  the  iMtetor*!  wiie  for  lile,  with 
mnaiadflr  on  linular  tnati  to  titoM  dodarcd  of  th« 
said  sum  of  £30,000. 

On  the  Cth  of  July,  1892,  Mr.  and  Mrs.  Bn.wn 
•ig^ie<l  a  document  addressed  to  thfi  trusteos  roquest- 
ing  them  to  pay  the  inoome  arising  from  the  £30,000 
to  which  Mr.  Brown  WM  CBtitled  under  the  will  of 
the  tflitator  duo  in  Jannaiy  ind  Jnlj,  1883.  to  H.  V. 
Long.  iHioM  reoeipt,  togeUur  with  that  antiiority. 
•boold  be  the  tniHteos'  ilinchargo  for  the  same.  The 
aafhority  wa«  nut  served  on  the  tni.^tees,  but  they 
heOMDe  iiware  nf  its  oxist^^iice  in  Mfircli,  1  ^9.'{.  IvOnjj 
nbnqueatly  cancelled  it.  It  was  never  acted  on, 
wad  nkd  not  been  ont  of  his  posMsdou.  BvideDce 
WW  gif«n  that  it  was  aafer  intended  to  operate  aa  a 
dbmtge  or  alleoetion  of  Brown*8  ]ilbhitaN8l»  aadfliat 
it  would  have  been  a  fraud  on  flM " 
the  parties  U>  it  so  to  use  it. 

Iiujjivn,  for  the  trustees. 

Warmingioti,  Q.C.,  and  Ingle  Jcyet^  lor  Mr.  and 
Bnmn,---The  doewMMit  doea  not  «•»••  ft  ' 


Reiuhaw,  Q.C,  and  F.  A.  Miluf,  for  the  child  of 
Mr.  and  Mrs.  Brown.— It  wa»  an  equitable  assign- 
meut  :  (/orringe  v.  Irwrll  India  Rubber  anil  'lutUi 
I'erdM  IVorks,  3d  W.  R.  8G,  M  Ch.  D.  128;  UldJutm 
T.  OWAarn,  15  W.  R.  300,  L.  R.  3  Eq.  404;  U'tlkin- 
tan  WUkiimm,  S  Swans.  515 ;  Be  Porter,  Cotiieon 
T.  Oofper,  anU,  p.  38  [1892]  3  Ch.  481;  Btmt  v. 
Buret,  21  Ch.  D.  278,  30  W.  R.  Djg.  jttft. 

Warmingtim,  Q.C,  replied. 

KSKXWIOH,  J.— The  doonment  of  the  6th  of  July. 
1802,  is  oertainlj  an  aasignmeiit,  or  an  attempt  to 
assign,  within  the  meaning  of  the  will.  An  inquiry 
whether  it  may  more  properly  be  described  as  one  or 
the  other  would  be  merely  ucadeniical,  and  may  Ix: 
dismissed.  Nor  will  I  pause  to  examine  or  compure 
the  language  of  Fry,  J.,  in  Hurat  v.  Hunt,  and 
North,  J.,  in  In  re  Porter,  CouUon  v.  Capper.  Sofiioe 
it  to  refer  to  the  passage  in  I^dley,  L.  J.^s  judgment 
in  Huret  v.  hurat,  where  he  says :  "A  proviso  pro- 
hibiting the  charging  a  life  estate  means  in  fact  to 

Srohibit  anything  pnrportLuf^  to  charge  it."  The 
ocument  really  operates  as  an  equitable  assignment. 
This  is  conformable  to  the  dootrine  of  Wilkiiuon  v. 
WiUein$onaadci  many  other  eases,  lor  iTiftwuttt^  Bum 
r,  OarvMo,  4  My.  ft  Or.  600,  before  Lord  Oottanham, 
and  Rodiek  t.  Chmdell,  1  De  O.  M.  &  O.  763,  before 
Lord  Tmio.  The  authority  of  GorriiKje  v.  Irutll 
India  Rnhber  and  Outta  Percha  Works  was  not  re- 
quired to  establish  that  notice  to  the  trustees  of  the 
will  is  not  necessary  to  complete  the  asstgnaaant,  and 
that  pmnt  was  not  oontesteo.  But  it  ia  aiyaed  that 
an  equitable  assignment  ean  onlv  operate  aooording 
to  the  intention  oi  the  parties,  and  tlmt  to  give  it  any 
other  effect  would  be  to  permit  a  fraud.  The  inten- 
tion here  pointed  at  is,  of  course,  external  to  the  in- 
strument itself,  an  intention  beyond,  and  possibly  in 
oontravention  of,  that  'iut  ible  imu  the  mstroment 
properly  construed,  and  sooh  a  position  must,  there- 
lore,  be  approoohed  wifb  eweeding  caution,  especially 
as  the  question  falling  for  decision  is  not  capable  here 
of  bein^  tried  between  the  parties  to  the  contract — 
that  is,  oetween  him  who  gave  the  charge  and  him  to 
whom  it  was  gireo.  No  autboii^  was  cited  in  sup- 
port of  thk  poaMM,  nor  am  f  aware  of  any  so 
direotly  beadng  on  it  aa  to  be  useful  for  refecenoe. 
There  la  aone  objeotioo  to  deoiding  the  question  on 
».  ^  drsady  mMked*  i*  doae  not 


arise  between  the  contracting  parties,  and.  moreover, 
the  method  of  j)roeefHline  -sujiimons  by  the  tnutMs 
of  the  will  —is  not  well  adapted  to  the  purpose.  On 
the  other  hand,  the  document  has  been  cancelled  by 
Mr.  Long  himaelf,  so  that  if  he  were  hsra  ha  oDald 
not  argue  in  naiotenanee  of  Ha  validi^,  and  naia- 

justioe  can  l>e  done  t/i  him  by  pronoaoooig  it  iUTtlid. 
All  other  parties  concenio<l  are  l>efore  me,  snd  I  hw 
hafl  the  advaiit^ige  of  that  thomutrh  lirtiutnent  on  b*;- 
half  of  the  infant  without  which  decision  would  lure 
been  impossible.  Then?  is  another  obwrvation  to  be 
made  in  this  oonnaotion.  The  aooident  of  the  pead- 
ing  litigation  in  Brown  t.  £0119  has  supplied  aD  the 
evidence  that  could  rt^asonably  be  expected  to  be 
forthcoming  on  the  point  n<jw  under  considersti"n, 
and  no  advantage  in  the  way  of  additional  or  ra  r 
satisfactory  evideooe  could  be  anticipated  if  it  were 
thought  right  to  insist  on  the  point  being  raised  and 

It  nay,  tberetes,  be 


decided  in  other  .   _ 

properly  decided  now.   What  I  have  to  oonsidtt  ii, 

not  whether  the  document  means  what  \U  lanei-.age 
imports,  but  whether  oj>emtion  can  in  oonseienee  be 

Even  to  that  meaning.  In  other  wonis,  if  Mr.  Brown 
id  been  p^ynliff  in  an  action  to  set  aside  the  docu- 
ment, on  tiia  ground  of  mistake  or  fraud,  oonld  Mr. 
Long  have  snooessfully  resisted  jod^pnent  f 

My  oonelusion  from  the  evidenoe  is  that  Mt.  Biven 
did  not  intend  to  charpo  his  life  interest,  and  cannot 
be  taken  to  have  coiisentetl  to  sign  a  documeat  of 
that  puiport— that  is,  that  he  cannot  W  tiktu  t  '  hive 
givan  his  deliberate  assent  thereto.  He  hid  beeu 
wained  on  the  occasion  of  a  fiiat  loan  that  be  coald 
not  mortgage  his  interest  mider  tiia  inll,  sod  thosib 
possiUy,  ami  indeed  probably,  he  did  not  stiribcia 
any  definite  legal  meaninp  to  the  term  "  mart^^," 
ana  certainly  had  not  fathomed  the  m_vsten«  of 
equitable  assignment,  yet  the  warning  ^vkn  ■m 
prastHit  to  bis  mind  on  the  occasion  of  um  second 
UMHl,ai  ia  obTions  from  the  inquiry  made  reflecting  the 
nature  and  effect  of  thisparticalar  docamaat  wha 
oaUed  upon  to  sign  it.  That  he  was  impradsat,  iBd 
under  the  pressure  of  the  moment  aoceptsd  &n  un- 
satisfactory explanation,  is  abundantly  clear,  but  1 
cannot  hold  him  to  have  intended  to  do  whst  he  t*J 
been  told  wna,  and  he  beUered  to  be.  impowbl^ 
The  reasonaUe  inleranoa  from  the  evidenoe  is  tbst  bi 
would  have  declined  to  sign  this  dooosMBlt  if  »• 
true  natm-e  thereof  had  been  explained  to  fain.  IW 
Mr.  Long  did  not  iiit<'n(l  the  document  tobewbstlt 
is,  is  not  so  clear.  He  also  knew  that  Mr.  Browi 
oould  not  mortgage  his  interest.  He  also  mii<;  1- 
credited  with  something  short  of  full  acqnsintanne  with 
the  equitaUa  dootrines  affecting  the  matter  ia  bead, 
but  be  may  have  thought  that  the  docamaat,  sme 
equivalent  to  a  mortgage,  and  from  that  point  of 
futile,  would  be  useful  for  some  puq)ose,  not  of  coum 
that  arowed,  which  is  obviously  incorrect,  but  som* 
other  purpose  not  definitely  present  to  hi^  nuii. 
But  I  oannot  credit  Mr.  Long  with  such  foUy  at 
would  be  implied  in  the  intention  1^  the  docan«it 
should  operate  as  a  charge  which  would  cut  off  Mr. 
Brown's  income,  and  witii  it  his  means  of  mtJaog 
payment  to  Mr.  Long.  Here  comes  in  an  observation 
made  by  Mr.  Warmington  in  reply  which  is  eaud<i 
to  considerable  weight.  He  almost  used  the  UngiuK^ 
of  Lord  Truro  in  Modkk  Oanddl,  which  is  worta 
quoting  in  this  oonnaotiaa.  Latd  Into  sap  (p.  '• 
"Although  it  is  not  neoessaryto  the  ▼ahdi^ot« 
assignment  of  a  debt,  as  between  the  aangaae  » 
assignee,  that  notice  should  be  given  to  tne  ff^'f 
from  whom  the  debt  is  due^  yet  it  is  most  usiml  -^'^ 
very  expedient  for  the  safefy  of  the  assignee  tbit  it- 
should  be  done,  and  the  omission  to  g}re  '^J  *^'~\ 
notioe  may  operate  aa  strong  moral  endenoe  of^t^ 
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come  to  the  oondiMion  that  as  between  Mr.  Brown 
&nd  Mr.  Long  the  document  of  tb«  6th  of  July  1  SO ' 

under  the  wilL  that  it  wouH  have  been  a  fraud  on  the 
bargjun  to  to  luve  u«ed  i(,  and  that  any  attempt  by 
Mr.  Long  to  uso  it  in  that  maimer  would,  un 
the  evidence  now  before  me,  have  been  rortisaiied  bv 
mmnction.  It  seems  to  me  legitimate  flw.  to  iro 
behmd  the  document,  and  to  hold  that  the  literal 
according  to  truth  and  honesty,  and 
amjtMt  be  ««^riedl«  expressing  any  real  contmct 
ftatwwnthe  partiee.  The  result  U  that  the  tii-st  and 
second  questions  askeJ  by  the  summons  must  be 
answered  m  the  negative,  and  the  ooeti  aurt  be  peS 

Solicitors.  King^/t^d,  Daman,  S  Oh: 
RawU,  it  Co. ;  fiimey  Jt  Simtj/. 


Hion  CoCTBT. 


Chjan.  Div.  ) 
&ekmri4sb.  J.  j 


KVANS  V.  Davim.  (a.) 


 mwmpany— Order  far  tale—Jlulrs  «f 

Supreme  CouH,  1883,  ord.  60,  r.  2. 

t>5Jt!i!LV::^ 

JlJ£l?'f?u*^^-"^1*  tte  plaintiff  and  the 

OMnidant  toe  plaintiff  agreed  to  seU  and  the  defend- 

^1^^'^''^''  'i"*^  ^  •  brewery  company, 

tte  defendant  paying  a  depoeit  and  giving  a  bill  Ifor  a 
further  portion  of  the  purchaae-money,  and  the 

plaintiff  WM  to  exeeato  a  tnuufer  of  the  Hhares.  On 

the  comnletion  of  the  purchase  the  plaintiff  was  to 
l>n,y  the  defendant  a  sum  of  money  by  way  of  com- 
mission, and  in  roduction  of  the  bahince  of  the  nur- 
chase-nooney.    The  certificate  was  in  the  interval  to 
remam  m  the  custody  of  a  third  party  as  trustee  for 
defendant,  and  tU  phUntiff  wan  to 
l«om«Mlntanrt.    Until  payment  the  shares  were 
to  stand  ^aigad  With  the  payment  to  the  plaintiff  of 
the  unpud  purdiase-money.    In  default  of  oomnle- 
tion  the  plaijitiff  was  to  be  at  Uberty  to  sell  the  ib«Ms 
and  retmn  thereout  the  unpaid  bdaooeef  puiobaee 
money.   The  deposit  was  pdd,  but  the  Ulf  wee  dis- 
honoured  at  nstuifer.  wherevpon  the  vliuitiff  iued 
upon  It  m  the  Qneeii*i  Bench  Kvision. 

The  defendant  allrgtxl  in  hia  defence  that  the 
transaction  was  not  a  sfile  and  purchase,  but  that  he 
wma  merely  the  agent  of  the  plaintiff  for  the  sale  of 
the  shares  on  commission.  The  defendant  advertised 
the  shares  for  sale  by  auction,  and  thereupon  the 
Pl522»g|*f^'n*»  Chancery  Division  cTlaiming 
adadnalieD  of  Hen  on  the  shares  for  the  balance  of 

T?"^         ^  'aJt-.  «nJ  then 

•enred  the  defendant  with  notice  of  motion  to 
reatram  the  intended  sale;  the  defendant  mve  a 
CToaa  notice  of  motion  for  an  order  dixeotiiur  the  sale 
by  auction  and  payment  of  the  proeeede  into  court,  on 
iZS^^^S*^^         risen  in  value,  knd 

■**        ?5fe"??  ^  roffioient  to  meet 
uny  claims  the  '-a-  •  ""^ 


T\      T;  ^  imLude  bonde:  OoddmUm  r 

^a^A.on../Zs  May  Ob..  39  L.  T.  N.  8.  wTSyS;  £ 

J''^'"'/^  for  the  plaintiff.— The  rale  doea  not 
give  the  court  jmiediotion  to  o«ier  a  sale  in  StacJS 

jud^e£    ^'""^^  *^  "  ^ 

Kekkwioh,  J.— On  the  ngn-ement  of  the  HUli  of 
November.  IWM,  the  question  arises  whether  the 
share,  referred  to  were  really  purchased  by  the 
defendant  or  whether  the  defendant  waa  in  tea£S 
constituted  the  agent  of  the  phuntiff  for  the  nla  ^ 
the  Shan.,.  The  defendjnt  »]r«  he  was  only  the 
p  aintiflTs  agent,  and  held  &e  Oaum  only  for  the 
plaintiff,  hot  the  plaintiff  claims  the  pur.  h  is,  -monny 
only.  Heraea  for  the  mom  y  in  the  Queen's  Bench 
LHvision.  and  m  the  meantime  the  pUintiff  is  entifled 
to  protection  against  his  proiM-rty  beinx  ni«il« 
with  The  defendant  has  paici  jMoJ  and  he™ 
Feb.  17.     ^"titled  to  a  l»«i  on  the  ahacee  in  any  event  for 

fT^l;  !  J^lP^i.*??  ^  "  not  bound  to  wait  until 
the  tnal  to  have  bis  hen  enforced  if  the  court  has  ii. 
the  meanfame  power  to  do  it  for  him.  Has  the  court 
that  DOwer  Vn,ler  ord.  oO,  r.  2.  the  court  hai  OOirar 
to  sell,  that  is  Uj  direct  a  sale,  of  "any  goods,  waiea. 
or  merchandise-  which  maybeof  aperishable  natiite  or 
hkely  to  injure  from  heaping,  or  which  for  any  other 
just  and  sufficient  reason  it  may  be  desirable  to  have 
•dd  at  onoe.  The  object  of  that  rule  is  to  enabl,-  the 
OOnrt  while  an  action  is  pending  to  sell  the  goo<i«  or 
merrhanrbso  m  dispute,  and  to  keep  the  proceeds  in 
court  to  ubiie  the  result  of  the  litigation.  Upon  that 
rule  I  liHve  myself  constantly  acted.  AndiaieB 

2  ^'         "goods"  included  a 

horsey  and  in  Ay.  t.  Shd,,  37  W.  R.  HI,  21  Q.  B.  D 
433,  midor  the  same  word  in  2  &  3  Vict.  o.  71,  s.  40.' 
It  was  held  rt  dog  was  includ««l.     In  CoddingUm  v 
Jarhsoniulle  Hailivay  Co.  the  Court  of  Apped  held 
tl  ut  certain  foreign  bonds  came  within  the  rde  and 
an  immediate  sale  was  oidend.   I  have  no  hesitation 
m  holdmg  that  the  word  "  goods"  does  include  shares. 
XMttOan  flM  rtiaros  now  in  question  properly  be 
oroerBfl  to  be  sold  m  this  case  y   In  my  opinion  thev 
come  within  the  words  "  whirh  for  any  other  jort 
and  suifacient  reason  it  may  be  desirable  to  have  sold 
at  once."   It  is  common  knowledge  that  ahana  ia  s 
limited  company,  howevw  flourishing,  an  of  a 
fluctuating  character,  and  any  person  holdinir  a 
number  ol  such  shares  would  seU  them  as  soon  as  they 
naa  attained  a  good  market  price.     Here  they  have 
nsen  m  value,  and  wiU,  if  sold,  realize  sufficient  to 
answer  the  plaintiff's  olaim.    The  defendant  haa 
therefore,  sufficient  reason  far  Saying  fhat  the  duHras 

•»PP?«i°«  opportunity 
arises.  The  defend«fc  says  they  ought  to  be  sold 
under  an  order  of  flie  oourt.  I  am  of  the  same 
opmion.  I  thetefote  make  an  order  on  both  motion* 
for  the  sale  of  the  shares  under  the  direction  of  the 
<^<^^'[^>and  the  oourt  will  decide  who  is  entitled  to  the 
prooeedSi 

Solicitors,  Crowhrf,  .f-  Vizard ;  A't-ant.  BUkardt  A. 
Marriott,  for  J.  Ji.  Hichards,  Swansea.  " 


J).  ViUiera  Mrager,  for  the  defendant. —The  defend- 
■rt  is  agent  for  the  plaintiff  to  find  a  purohaser,  and 
Mbb  for  am  nomediato  sale.   Shares  an  gooda  — ^*-* 

at-ljiw. 
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Q.  B.  Div. 
(MMfaev,  Wright,  and  Colliiw,  J  J 

LOHDOir  OOWTT  OOUTOL,  ApBeaanl$, 

La^HtraxCE  ft  Bom,  Respondents,  (a.) 

Building — Heiyht — *'  Erected  on  the  gide  of  any  ne*r 
«trfe<" — AfetrfpoltA  TakuI  Managerwtd  AmnuMmfut 
Ad,  1862  (2.-)  d-  2<;  Virt.  r.  102),  Ro. 

Section  85  o/  t/te  Metroyolis  Local  Managnnent  Amend- 
ment Act,  IS&i,  fmMea  that  no  building  shall  be  erected 
on  the  tide  qf  mngmwetreet  which  §haU  exceed  the  heiaht 
epeeifiedinfheteeHon. 

A  building  teas  erecUd  at  the  comer  of  two  streets,  one 
l>fing  a  new  strett  within  the  Ad,  the  other  uc4  such  a 
streri.  Thr  main  tiitrancc  to  thf  luiUling  was  from  thr 
old  fitrfet,  but  there  was  a  email  trailesmen't  etdranre 
from  the  area  at  the  side  i>f  the  building  in  the  new  street. 

Seld,  thU  the  buildU^  teat  erected  <m  the  eide  4^  the 
new  einet  wUhin  ihe  meaning  of  the  eediam. 

Case  stated  by  h  metropolitan  police  Biagnlnto  in 
which  the  following  facta  appoared  : — 

A  summonB  was  issued  on  behalf  of  tll«  •ppellants, 
the  London  CSovnty  Cktnnoilt  ohMgiiig  tii>iwpi»d«nto 
that  they  bad  tmlawfiiDy  areotecT  s  Dofldfaig  on  the 
Houth  side  of  Kf-nsington-conrt,  being  a  new  street  of 
a  loss  width  than  fifty  feet,  exceetling  in  height  the 
distance  from  the  external  wall  or  front  of  Huch 
huildin^  to  the  opponte  side  of  such  street  without 
the  written  consent  of  the  appflIhBli»  oonlniy  to 
aeotion  85  of  the  MMxvpolis  MkaagMiMBt  Amoid- 
ment  Act,  1862. 

On  the  hearing  of  the  summons  it  was  proTed  that 
the  street  Kensington-court  was  a  new  street  within 
the  meaning  of  the  Metropolis  Ltx^al  Management 
Amendment  Act,  1862,  and  wa«  of  a  leas  width  than 
fifty  feet,  and  lhat  fha  lHj|^  <rf  the  building 
enoted  hy  the  reepondentB  aa  nMemred  from  the  level 
of  the  centre  of  lae  said  street  inunediately  opposite 
the  building  to  the  parapet  or  eavoe  of  the  building 
was  74  feet  10  inchee,  and  that  the  distance  from 
the  external  wall  of  the  building  to  the  oppodte 
aide  of  the  street  Konsington-cotixt  was  45  feet. 

The  api>dlant«  had  not  conaented  in  writing  to  the 
erection  of  the  building,  ^e  entmoe  to  the  bnilding 
waa  from  Eonsin^n-road,  which  was  not  a  new  strem 
within  the  meanmg  of  the  Act.  There  was  a  sniiiU 
tradesmen's  entrance  from  the  area  at  the  side  of  the 
building  in  Kensington-court,  but  with  that  exception 
there  was  no  entnuioe  to  the  building  except  from 
Kensington-road.  The  front  of  the  bnilding  waa  in 
EenBtngtom-roed,  iriiioh  waa  of  the  width  of  55  feet, 
and  which  abottod  on  the  gardens  of  Kensington 
Palace. 

It  was  contended  for  the  respondents  that  the 
building  was  in  fact  situated  in  Kensington-road,  and 
wu  not  aitoated  in  the  street  called  Kenaington- 
ooort,  and  that  it  was  not  a  bnilding  enoted  on  the 
side  of  the  street  called  Kensington-court,  and  did 
not  constitute  an  cABooe  against  section  85  of  the 
Metoopolie  Looel  MuegHnant  Anndmrnt  Aot, 
1862. 

The  magistrate  loand  as  a  fact  that  the  building 
fronted  on  and  was  situate  in  Kensington-road,  and 
lie  luMttei,  alliiong^  the  aide  of  flie  bnflding  abntted 

on  Kensington -court,  the  building  was  not  "  erected 
on  the  side  of  Konsingt^m-court,"  witldn  the  mean- 
ing of,  and  ao  as  to  be  subject  to,  the  provisions  of 
the  section,  and  he  therefore  dismissed  the  summons. 
The  question  for  the  opinion  of  the  conrt  wai 
whathiK  the  magiitrate  wee  ludit  in  hie  dewiioin. 

88  of  flie  KalniMBa  Local  MBnagement 


bf  F.  O.  BOBDIMK,  £«q.,  Eamster- 


Amendment  Act  is  as  follows : — No  bnilding  except  a 
church  or  chapel  shall  be  eret  t*«l  on  the  side  of  any 
new  street  of  a  less  width  than  fifty  fei  t  which  shall 
exceed  in  height  the  distance  from  the  external  wall 
or  front  ^of  aiuh  bnilding  to  the  owosite  aide  of  muh 
street  wiUioat  tiie  tiOMent  in  wnBDfc  of  the  ]|jeiii>~ 

]>iilitan  Board  of  Works  ;  nor  shall  the  height  of  any 
building  so  ertvted  \*o  at  any  time  subsequently  in- 
crea-si'ii  so  a.s  to  excecii  such  distance  without  such 
consent;  and  in  determining  the  height  of  such  building 
the  measurement  shall  be  taken  from  the  level  of  the 
centxe  of  the  street  immediatidy  oppoaite  the  building 
op  to  tiie  parapet  or  eevee  of  aodi  boHding;  wau 
every  person  committing  any  offence  under  this 
enactment  shall  be  liable  to  a  penalty  of  £5,  and  in 
CAat'  of  a  continuing  ofFencf  to  a  further  penalty  of 
408.  for  every  day  doling  which  snch  offence  ahaU 
continue  afttraotaoe  Inm  the  eaid  bond,  to  be  re- 
covered by  nuuBMy  proceeding. 

(The  oeae  waa  oii^nally  argoed  beta*  J>ay_  and 
Bruce,  JJ.,  aiid  was  ordend  to  be 
full  divisional  court.) 

Aveey  {Finku/,  Q.C.,  with  bim),  for  the  appellants. 
—The  magistrate  has  f  oond  that  the  enrtaniel  wnU  of 

this  building  abuts  on  KenaingtonHSoat;  tint  it  a 

finding  that  the  buU'ling  comes  within  the  terms  of 
the  section,  and  the  respondents  have,  therefore, 
rendered  themselves  liable  to  a  penalty. 

He  relied  on  Barlow  v.  Kensington  Vesirjft  3*  B. 
521,  11  App.  Cas,  257;  >i,IUirt  v.  Wandewetfh  LeeJ 
n,^ird,  GO  L.  T.  149,  37  W.  R.  Dig.  120. 

Dickens,  Q.C.  {T.  Willes  Chitty  with  him),  for  the 
respondents.  — The  words  in  section  86  im :  **  No  build- 
ing ahall  be  ereotad  on  .the  ode  of  any  new  itreet." 
WeadmitthatittspaBsiblefior  the  eanw  booaetolM 

erected  on  the  «idos  of  two  strrf^ts,  but  whether  it  ta 
so  or  not  must  be  a  question  of  fuct  for  the  mag«- 
trate  in  each  case.  In  this  case  tlio  magistrate  ha.s 
found  as  a  fact  that  the  building  is  not  erected  on  the 
side  of  Kensington-court ,  although  it  abuts  on  that 
street.  The  court  is  boond  fay  that  finding  of  lacti, 
and  the  appeal  ought  to  be  disniteed. 

Ho  referred  to  Attorncy-Oetirnd  T.  Edwardee,  [1891] 
1  Ch.  IM,  39  W.  K.  Dig.  1 15 ;  Worren  ▼.  Muriard,  61 
L.  J.  M.  0.  18,  40  W.  R.  Dig.  !». 

Mathsw,  J.— This  btiildin^  ia  a  comer  house  front* 
ing  the  Kensington-road,  with  an  external  wall  in 

Kensington -court.  The  building  has  been  erecteil 
beyond  the  height  permitted  by  section  S.'>  of  the 
Metropolis  Looiu  Management  Amendment  .Vet,  l'^'>2, 
and  tins  has  been  done  without  the  consent  of  the 
London  County  Council.  If  the  worda  of  the  section 
had  been  "  situate  in  a  new  strert"  there  might  hnve 
been  something  in  the  respondent's  contottion  that 
the  bviilding  did  not  come  within  the  terms  of  the 
section.  But  tho  words  are  "  erected  on  the  side  of 
any  new  street,"  and  it  is  quite  clear  that  this  build- 
ing is  erected  on  the  «de  of  a  new  atreet.  The  deci" 
sion  of  the  magistrate  was  wrong,  and  flio 
be  remitted  for  him  to  convict. 

Wriqht  and  CoLUHS,  JJ.,  conoorred. 

Appeal  allowed. 

Bolintarfcrtheevpalhiitm  IF.  J.BfaaM. 
floMdtBw  lortiwiMpoadintBi  Fteb  S  BMium. 
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CASES  DECIDED  IN  ENGLAND  AND  IRELAND, 
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THE  24Tn  OF  OCTOBER,  1892,  TO  THE  12tu  OF  AUGUST,  1893, 
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VOL  ILL  OP  THE  WEEKLY  EEPOKTEE,  1892-93; 

Am*  nr 

OTHER   LEGAL    REPORTS   DURING   THE   SAME  PERIOD, 

TOGETHBR  ALSO  WITH  CERTAIN  OTHER  CASES  BEFOBXED  THERErx  DUBINO  THE 
SAME  F£EIOD,  BUT  DECIDED  PliEVIOTTSLT  THERETO. 


*.*  In  the  following  Digest  the  letters  U.L.  after  a  ca«e  indicate  the  HovsK  of  Loki>s;  p.c,  the  PmvY 
CorxciL ;  C.A.,  the  Coi  ur  of  AppsAif;  £Vir*,  JjmxcY ;  cn.D.,  the  Cn.vxcEUY  Dmsiox ;  cui.,  j.,  Mr.  Justice 
Ciuity;  voe.,  J.pMr.  Jiutioe  NoBTn;  stL,  Ur.  Jostioe  Stibuko;  kbk.,  j.,  Mr,  Jostbe  Kxkswich; 
lox.,  J.,  Mr.  Justice  Bomkr;  will.,  j.,  Mr.  Jiutioe  WnxtAMS ;  mx.,  J.,  Vr.  Jnitioe  Wsiobt;  Q.B.D.,  the 

Qn:E>-'8  Bencii  DmsioN  ;  q.ii.k.,  hkcy.,  thn  Qt-een's  Bexch  Dmsioif  Hitting  in  BANKitrpTCY;  t.v.  &  a.d., 
111!' PiiiiiiATK.  DivoiK  i:,  AM>  ADMiitALTY  Divtsiox ;  ecu.,  the  Court  von  Ckowx  Cases  IIksekveu; 
■  i:  II.  i-r..  CoUKT  01  A1U  IIE.S  ;  ooN^^i.ST.  cr.,  CoN.siSTonY  CouiiT  OF  Loxuox  ;  c.A.  (Ir.),  thp  Conn-  of 
Api-bal  Uf  I&BLAJiu  :  M.B.  (Ir.),  the  Mastek  of  the  Bolls  in  Ibeland  ;  v.c.  (jr.),  the  Vic£-Chakcelu)& 
Of  Ikklano  ;  TmS.  (Ir.),  the  Lawd  J-odob,  tnsLAiro ;  q.b.d.  (Ir.),  the  Qvsxm*b  BraroB  DinsiOK,  InawuiD; 
tut.  (Ir.),  the  Exi  HE'ji'Eii  Divisiox,  Ihelaxk  ;  v.  &  m.d.  (Jr.),  the  Probate  axt)  Matrimoxiai.  Division, 
IwtLAXi» ;  c.c.H.  (Jr.),  the  CoiiiT  for  Cuowx  Cases  Reserved,  Ihel-VNI)  ;  dkcy.  (Ir.),  the  Court  of  Bank- 
srpTCY,  Ibblani)  ;  LAND  coji.  (Ir.),  Land  Commission,  Ireland. 

V*  THIS  DIGEST  CONTAINS  THE  NAMES  OF  ALL  CASES  BBPOBTED  UP  TO  THE  END 

OP  AUGUST,  1893. 


ACCIDENT  nraCTRAJrOE.— See  ImirBuna  (Aoox- 

ADMINISTBATION  :— 

1.  f'f/tU — Intolvent  estate — Aforti/aye  of  realty — 
I'aluaiion  of  teearitjf — SaU  of  realty-— I*roeeed$  U$$ 
than  vaJuation — CotU  of  tah. — ^In  a  oreditor'e  snit 

for  tho  Hclniiiii-strfition  of  an  iii<(olv('nt  cstato  mort- 
gagees of  realty,  being  retjuired  to  do  so.  valuc<l 
their  security.  An  oi-dcr  was  subsequently  made 
for  lale  of  the  realty,  the  mort£;ageos  not  objeotiog, 
and  Hm)  snle  mm  oarried  out,  the  plaintiff  lumng 
c;irri;ige.  Tin-  nniouiit  realized  wjw  less  than  Uie 
!<um  ;it  wliicli  the  iiiortgugeea  Ltul  valued  their  , 
sKurity.  I 

Held,  that  the  plaintifl'  was  not  entitled  to  be 
paid  his  oo«t6  of  the  sale  out  of  tho  amount  reeliied. 
—Boss  V.  /.'"*•'.  y.c.  (Ir.)— .!!»  I,.  1\.  Ir.  .'ilS. 

la.  Lntids  of  ii  naiif  in  Uiil  di  hvi  rf.il  in  txcculion 
under  writ  i  f  elegit  I >>  riM—J'x>mrrntion — 1  A*  2 
Vict.  c.  1 10,  t,  13.^Ijandfl  to  which  a  testatorirM 
believed  to  hm  entitled  in  fee  simple,  bat  of  which 
he  wan  in  foot  tenant  in  tuil  under  :i  ^  tfl<  tii(nt, 
were  in  bis  lifetinie  deliTered  in  execution,  under  a  | 


writ  of  elegit,  to  judgment  creditors.  The  testator 
deifieed  tluasa  lands  to  W.  H.  A.,  who  survived  the 
teetator  and  «lied  intestate,  leaving  H.  W.  A.  liis 

heir-at-law.  H.  W.  A.  was  tenant  in  tail  in  pos- 
session of  these  lands  undtr  the  limitations  uf  tho 
settlement. 

Held,  that  the  charge  created  by  the  judgment, 
ihoagh  enforoeahle  against  the  estate  tail  of  Hlw.  A., 
was  not  so  eafbroeaUe  in  exoneration  of  the  teita> 
tor's  pataonal  estate. — Tn  n  Anthouif,  Authoni/  t. 
Anthm^,  0B.]>.  KEK.,  J.  067. 

2.  M\tri^h<iUiuif  iiMtt»~l'tcnuiunj  hfjacits—  lUal 
rafdtt  i/iiiri/nl  with  delits. — A  testatrix,  i^ter  direct- 
ing her  debts  and  funeral  andteetomentary  expenses 
to  be  paid  by  her  executors  as  soon  as  convenienUy 
might  l>o,  and  making  a  eertnin  Bpncific  bequest, 
gnvi'  II  l.'j^'acy  of  i'.'inii  to  L.  ^I.  She  then  made 
other  speciiic  1ie<|nctit8,  and  doriKcd  and  iMfpieatheti 
tho  residue  of  her  persoiial  estate  and  all  her  real 
estate  to  her  trustees  upon  trust  for  sale  and  eon* 
vernoD,  and  to  hold  the  proceeds  of  sale  upon  trust 
for  certain  beneficiHrif's  therein  mentioned,  and  she 
appointed  her  trustees  executors  of  her  will.  The 
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pwnonri  eitate  iiotn«dlliMdfarlMvmHlih^  was  in- 
■afiaient  to  pty  tlw  Icgaotw  m  fim  iller  ntiaf ying 

tho  debts  ana  fitnpnil  and  testampntaiy  pxprnses. 

Held,  that  Ij.  was  entitled  tu  bjive  tlie  lissets 
marshalled  su  that  hr-r  lerracv  of  £oOO  might  be 
oonndered  a  charge  on  the  real  ostato  to  tho  extent 
to  whioh.  tho  personal  estate  bad  been  apnlied  in 
tiie  payment  of  tba  debts  and  foneral  ana  testa- 
mentaiy  expenMS. 

Tn  re  Bate,  Hate  v.  Raff,  43  Ch.  D.  600.  62  L.  T. 
N.  S.  odd,  discuBsed. — In  re  Stolcet,  PartoM  v. 
M^er,  OEJk  an.,  J.— €7  L.  T.  S2S. 

3.  n>'rr{i>r — Crrdit'ir's  adwn^^Iorlijaijee  in  pus- 
eetsion — Hiijht  to  back  rrutt—Dividendt  in  ctutodi^ 
legis. — ^Moneys  in  the  bands  of  a  receiver  appointed 
bj  the  oourt  in  a  onditar's  adminiatritkai  aetion 
am  not  nauMMiily  A»  tauHodiA  hgU  in  tiie  Mine  way 
at  tiMjjr  WOold  be  in  the  bands  of  a  sequestrator. 
The  receiver,  oo  ftir  aa  tho  receipt  of  the  assets  is 
coiii-eriieil,  Htunds  in  the  jilatio  of  the  executor,  and 
the  creditors  cannot  be  iu  a  worse  position  than  if 
the  assets  bad  been  received  by  the  executor. 

jPetoi^  T.  Man^fieldf  1  Hogan,  234»  dbooMed  and 
HiM{iIicofed>~'/it  f$  Hwttt  Botsn  t>  Owni,  €B.Di 
sn..  J.  100— [1892]  SCau  M;  61 L.  J.  Gb.  Ml ;  67 
L.  T.  45. 

See  also  Commr  Oouxt,  1. 

ADMIBALTY  :— 

1 .  I'd  id  icf  —  Cod  If —  Taxation — A  llouMUMtOCOUii  try 
mliritor  atiendiiKj  heariii'/ — Discretion. — Itu  a  gene- 
ral rule,  for  the  guidunce  of  the  Admiralty  regis- 
trar in  taxing  costs  between  party  and  party,  that, 
tirfieie  a  solicitor  in  the  country  retained  for  one  of 
the  parties  employs  a  London  >9*nt,  a  ohane  for 
the  attendance  of  the  country  sohdtor  at  thehear- 
ing  will  not  be  allowed  ;  but  this  rule  is  not  ir.l!i\\- 
ible,  and  vrill  be  relaxed  if  it  ajjpearM  th;it  the 
attendance  of  the  country  solicitor  at  thi>  liearing 
was  neoesaary  for  the  proper  proaecation  of  the  suit. 
—The  Sato,  p.n.  ft  A.©.  479— [1893]  P.  78 ;  62  L-  J. 
P.  D.  &  A.  17. 

2.  PraeUce — CotU — CoUi$ion  —  Amount  recovered 
under  £600 — Cmtnig  Courta  AdmiraUy  Juriedietim 
.Id,  1SC8  (31  it  32  Vid.  r.  71),  3,  eub-sedion  3; 
*.  y. — In  an  action  of  diiiimgo  by  collision  the 
hearing  lasted  five  hours,  and  the  decision  mainly 
turned  on  the  inability  of  the  defendants  to  exone- 
rate their  steamship  from  the  charge  of  not  keeping 
out  of  the  war  of  the  plaintiffs'  steamer, » latwe 
tcsmI  in  tow  of  tugs,  waA  which  the  defendant' 
str  iiiiier  wiis  overtaking  in  tlie  Kiver  Thames.  In  tho 
result  tho  defendants'  ve^isi  ]  was  held  alone  to  blame, 
and  tho  damages  were  rcft  i  rod  in  the  nsnal  way  tO 
the  registrar  and  merchants. 

The  niaintiffii  filed  their  particulars  of  daim 
amoimhngto  £339  16§.  7d.,  but  the  isinsBoe  was 
not  proceeaed  with,  as  the  parties  agreed  the  damages 
at  £2'1G  OS. 

On  motion  on  lx?half  of  the  phiintiffs  to  condemn 
flic  defeuflants  and  their  bail  in  that  umount,  with 
interest,  and  in  the  costs  of  the  action,  the  defend- 
ants contended  that  flie  plaintiiih  were  not  entitled 
to  their  costs,  as  the  amoont  reoorered  was  under 
'the  statutory'  county  court  Umit  of  £300,  and 
therefore  the  action  ought  to  h«ve  been  brovglit 
in  a  county  court. 

Held,  that  tho  plaintiff's  were  entitled  to  their 
costs,  for  the  discretion  of  the  court  in  allowing  or 
refusing  costs  now  depends  upon  whether,  con- 
sidering the  facts  and  the  circumstances  of  tho  parti- 
cular case,  the  plaintiffs  have  acted  properly  and 
reaaonubly  in  bringing  their  action  iii  the  High 
Ooort ;  and,  «onsidezing  the  siso  of  ^he  Fcapels,  the 


wMaSQ  of  tho  OOUiaion,  the  length  of  time  the 
bearing  lasted,  aaad  the  judgment  pronounced,  flus 
case  was  a  proper  one  to  be  tried  in  the  High  Cout. 

—  The  Saltburn,  P.D.  &  A.D.— [1892]  P.  333. 

3.  Practice — Service  of  tnrit  out  of  juritdidion — 
Contract  made  by  foreiyner*  for  iahage  of  foreigu 
ihip  in  Ex'jU^h  unttrB — I'lacr  of  f>ajfment — Lien  m 
$hip  and  carju^ord.  11,  r.  1  (e).— A  fffTT<glB  tUp 
owiied  by  the  defendants,  »  GsnBHi  eonfo^j, 
carrying  on  HbM  bMinesi  of  sbipownete  in  Qei^ 
many,  stranded  OA  tte  English  coast.  Her  maatar, 
a  Trenuan,  entered  into  a  contract  in  the  Oer- 
nian  languagi-  with  tlie  pl'tintiiTs,  a  S■A•■■Ii^h 
B&lvago  company,  and  also  with  a  <ii  rin.in  salvage 
company,  by  which  the  two  salvage  cumpaaisi 
jointly  undertook  to  do  their  best  to  salve  the  ship 
and  her  cargo,  and  convey  tbem  to  an  English  port 
"  against  a  salvage  reward  or  compensation  of  fifty 
per  cent. "  of  the  valut-  of  the  property  in  the 
salved  condition.  In  case  of  disagTceuiciit  the 
value  was  to  be  deterniiu(>d  by  iirbitmtion,  and  ths 
salvage  money  was  to  >k3  paid  within  ten  days  after 
the  salvage  had  been  effected,  to  the  Gerann 
salvage  company,  who  wore  to  liMO  ft  lisn  on  sh^ 
and  cargo  until  payment,  bat  no  plaoe  of  paymant 
was  specified. 

The  ship  wa.s  floated  and,  together  with  a  great 
part  of  her  cargo,  conveyed  to  the  named  English 
port.  The  parties  disagreed  as  to  the  valuation  of 
the  ship,  and  the  amount  was  determined  by  arbi- 
tration. Tbe  pbintiflEb  obtained  leave,  ex  parU,  to 
serve  the  defendants  OOt  of  the  jurisdiction  with 
notice  of  a  writ  of  summons  claiming  fifty  per 
cent,  of  tlu'  \-aliic. 

Held,  athrnung  the  decision  of  the  President  of 
the  A  lmiralty  Division,  that  the  order  most  hs 
discharged  and  the  writ  of  summons  set  aside,  as 
there  was  no  obligration  to  pay  the  salvage  money 
within  the  jurisiii  fiuii,  iiml  thercforo  no  hreach 
within  the  jurisdiction  within  the  meaniug  of 
ovd.  11,  r.  1  (e).—Tke  Eider,  aA.— [1898]  P.  119. 

4.  Salrage — Actum  ittXVD — Apfiarauvc  of  ctcutrt 
of  res — Airard  in  exeua  of  undrrtakiuy  to  put  ih 
btiil — Pertoutil  liability  of  ownerg  of  res. — In  an 
action  i»  rem  for  salvage  services  tho  writ  was 
directed  in  the  usual  form  "  to  the  owners  and 
partiee  interested  "  in  tho  rea,  and  indoraed  with  a 
claim  for  £.5,000. 

As  the  owners  of  the  salved  ship,  her  cargo,  ami 
freight  appeared  as  defendants,  and  through  their 
solioitor  gave  an  undertaking  to  put  in  bail  for  tbe 
above  amount,  the  nlaintiffs  did  not  arrest  the 
Tsssd  or  interfere  win  tlie  discharge  uf  the  cargo. 

The  Talue  of  the  salved  ship,  her  cirgo,  and 
freight  was  £179,200,  and  at  the  hearing  the  court 
maae  an  award  of  £7,500. 

The  plaintiffs  subsequently  obtained  leave  to 
amend  the  indorsement  on  tho  writ  bv  altering  the 
sum  therein  to  £8.fi00:  2'h«  JMcUnior,  £1882]  P.  (M. 

The  amount  of  the  award  was  afBnned  on  appeal, 
and  tho  defendants  paid  the  costs,  but  denieil  their 
liability  in  respect  of  tbe  amount  awarded  beyond 
the  amount  of  the  undertslchig  to  put  in  bail,  vis., 
£5,000. 

The  plaintiffs  thereupon  moved  for  leave  to 
prooeed  porennally  for  the  fall  amount  awwded. 
Held,  that  tiie  remedy  was  not  limited  hytiw 

amount  of  tbe  undertaking  to  put  in  bail,  andihst 
the  plaintiffs  were  entitled  in  the  present  action  to 
sue  out  Nvrit8  of  fi>ri  facias  in  unler  to  euforo- 
payment  from  the  defendants  i>CT80ually  of  the  full 
amount  of  the  decree,  --'/'hi  lUctator,  r.D.d;AA— > 
[1892]  P.  30*;  Gl  L.  J.  P.  D.  &  A.  73. 

5.  Wroiig/ul  arrett  of  $hip — Crasaa  negligeotis-* 
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Kilt  MM-^Dama^.^Troot  at  aflfnal  Asmngo  {« 

rot  nr^i'isary  to  PListairi  an  action  in  a  court  of 
admiralty  for  wroiif^ful  urrest  if  tbo  Bfiizuro  of 
the  \(mel  vf.is  the  result  of  mala  jfdtf,  OT  trtMa 
xqfligentia  impljiug  malice. 

SmVet  an  action  lies  at  common  law  for  ma- 
licioas  arrest  of  a  ship  by  admiralty  procesR. — The 
UaJter  D.  Wallet,  p.d.  &  A.D.— [1893]  P.  202. 

ADULTERATION  r— 

Sofeo/  t'(j<»l,u,<l  Dr>fi»  Ads,  and  IsTO  (38 
*89  Firt.  r.  (i;5,  s.  G  ;  42  .t-  43  Vid.  c.  30,  s.  10)— 
Smmmt — I'nrUcithin  nf  offence. — A  summons  under 
leetkm  6  of  the  Food  and  Drags  Act,  1875,  follow- 
ing the  words  of  tiie  section,  cbarg«d  a  milkman 


with  soiling  to  the  jircjf.ilif 
ot  milk  nut  of  thf  ii:a;ir(' 


)f  the  jiurchaaer  a  pint 
ulistmicc,  and  quality 


ilt'tnaniitil.  iiiiJ  ^:iv(i  no  tui  thrr  iitirf iculars 

Held,  that  the  summons  was  defective  for  want 
of  partiuulars,  tbo  defendant  being  entitled  under 
Motion  10  of  the  Sale  of  Food  and  Drags  Act 
Amendment  Act,  1879,  to  information  as  to  the 
defect  in  the  milk — e.(/.,  whether  he  was  accused  of 
faavbg  added  water  or  of  havine  abstracted  cream. 
—linrhts  iltfder,  Q.B.D.— ^  Ifc  J.  lf.C.25;  68 
L.  T.  447. 

APOTHECARY:- 

I'n'juali/kd  jierson — **  Ad  or  praetiae**—'**  E^ery 
tuch  offence "  whdht  r  vmn'  (Jinn  one — Penalty — 
Apothecaries  Ad,  ISl.j  (0.5  <i,o.  ?,.  c.  194},  s.  20.— 
TliC  words  "  act  or  iiniclise  in  the  L'Oth  section  (jf 
the  Apothecaries  Act,  1815,  which  provides  that,  if 
any  person  "  shall  act  or  practise  as  an  apothecary  " 
witlumt  having  obtained  the  certificate  required  by 
aprsrions  section,  •*  every  person  so  oftending  shall 
for  every  such  otfencc  fitrfoit  £20,"  tuntcuiplate  an 
habituiil  course  of  conduct  on  the  part  of  the  dc- 
icndaat,  and  not  an  isolated  act. 

Where,  thereforo,  a  defendant  had  given  advice 
and  hod  prescribed  and  snpplied  medicine  to  three 
sepanite  jjersoiis  on  difFerent  occafiions  on  the  KJime 
day,  without  u  cirtilicate,  and  was  sued  for  three 
separate  ju  iiulties. 

Held  (aiHrmiog  the  county  court  judge),  that 
only  one  offenoe  Dad  been  committed  in  law,  and 
that  only  one  penalty  was  therefore  recoverable. — 
Apothecaries'  Co.  v.  Jones,  u.u.tt.  2U7 — [1893]  1 
as.  89;  68L.T.  677. 

\PP0RTrOXJrFNT.— See  TSSUm  FOE  LiFK  ADD 

Bemai.\ukuma\,  2. 

IPPKEXTICE.— See  M^vsteb  axd  Sehvaxt,  1  ; 
Poor  Law,  1. 

LBBITRATION  :- 

1.  Arbitrator — Uvfitnrsn — Infiindton    to  restrain 
j-rntyfiiiiii/    irith   arlilf r.t' loii    -  I iirisdirtioit. — A  euu- 
tract  hy  which  the  pluintilf  undertook  to  construct 
a  dock  for  the  defendant  company  provided  that 
any  dispute  should  bo  referred  to  the  company's 
f-ngineor.    A  dispute  arose  whether  the  contract 
rfHjuin  d  tho  int<!rior  of  an  embankuiriit  to  lx>  made 
of  utoue,  so  that  if  the  cuntnictor,  by  direction  of 
the  eng;ineer,  used  stone  it  wuuld  be  an  extra.  A 
cCCTeepomdence  took  place  between  the  contractor 
and  tne  eng^ineer,  in  wbicih  the  engineer  stated  his 
view  to  l.i-  that  tho  contractor  was  bound  to  use 
stone,  and  that  it  was  not  an  extra.    The  company 
then  xetorred  the  dispute  to  tho  arbitration  of  the 
eogmeer.     After  this  tho  engineer  wrote  to  the 
oontraetor  s  letter  in  which  he  repeattd  his  fonner 
view.    Tlio  I ilaintiff  brought  this  action  to  restrain 
the  coiupuiiy  from  proceeding  further  with  tho 
arbitration. 

Ileld,  that  considering  the  .position  of  the 
eugiaeer  -wbo  ittiiit  neQeflMwily  hme  emprwwd  aa 


opinion  upon  tbo  point  in  dispute,  bis  writing  after 
Iho  eommenoouient  of  tho  nrbitration  a  letter 
rciMHiting  th<»  muixo  opinion  would  not  disqualify 
him  from  acting'  m  arbitrator  unless  on  the  fiiir 
ooustruotion  of  tbo  letter  it  appeared  that  he  had 
made  up  his  mind  so  as  not  to  M  open  to  ehaage  it 
on  argument  ; 

And  held,  by  Lindley  and  Buweu,  L.J.J.  (A.  L. 
Smith,  L.J.,  (lissentinj;;,  that  the  letter  in  liuestior. 
did  not  show  that  the  engineer  had  precluded 
hinio4>lf  from  keeping  his  mind  open,  and  fuofre 
whether  there  was .  jurisdiction  to  grant  an  in- 

t' unction. — Jackson  v.  Barry  Jlailway  Co,,  C.A.— 
18D3]  1  Ch.  23S;  68Ii.  T.472. 


2.  CinnjiuJior;/  rt/iri  ir  QiKstiou  in  dispute  in 
purl  a  inatttr  of  accoinit — Juference  of  all  itsnet  in 
t lie  came  to  an  official  re/errt — Arbitratioti  Ad,  1889 
(52  &  53  Vid.  c.  49),  *.  14.— The  Arbitration  Act, 
1889,  is  an  amoiding,  not  a  consolidating.  Act, 
and,  under  section  14,  the  court  has  jurisdiction  to 
order  a  compulsory  reference  of  a  whole  cause  to 
an  officifil  iffcni-  if  tlie  miiin,  but  not  tho  only, 
question  in  dispute  bet  ween  tho  parties  is  a  matter 
of  account.— //ur/^/^r  v.  ISnrudt,  c.A.  .J.'J  -[1898] 
1  Q.  B.  77 :  62  L.  J.  Q.  B.  1  ;  C7  L.  T.  818. 

3.  CAmditioit  frtudeni — Fire  jxtlicy — Arlikr$  not 
framed — Cbnfraef  depending  upfm  fAe  douse — Adtm 

rrcluded  until  arhifrnf  ion.  A  policy  of  fire  insurance 
provided,  inter  ulia,  that  "where  the  company  did 
not  claim  to  avoid  its  liability  under  the  policy  on 
the  ground  of  fraud  or  non-fulfilment  of  any  of  tho 
condittODS  therein  set  forth,  but  a  difference  at  any 
time  arose  between  the  company  and  the  insured  as 
to  tho  amount  payable  in  resjiect  of  any  alleged 
loss  or  damage  by  tire,  every  sueh  difference  when 
and  as  the  same  arose  should  be  referred  to  the 
arbitration  of  persons  chosen  by  tbo  parties  " ;  and 
it  was  expressly  "  declared  to  be  a  oondition  of  the 
making  of  the  policy,"  where  the  company  did  not 
deny  liability  on  the  ground  of  fraud  or  non-fulfil- 
ment, "  thattheinsuredsbould  not  be entitk^i  to  com- 
mence any  action  at  law  .  .  .  till  the  amount  should 
have  been  awarded  a«  thereinbefore  provided,"  and 
that  the  **  obtaining  sueh  an  awara  should  be  a 
condition  precedent  to  the  comnieiiLoment  of  any 
action  upon  the  policy."'  The  arbiters  were  not 
named  in  tho  poUcy. 

Held,  reversing  the  decision  of  the  Court  of 
Session  (18  Ct  Sees.  Cas.,  4th  series  (Bettie), 
1219),  first,  that  the  conditiou  to  ascertain  the 
damage  by  arbitration  was  incorporated  with  and 
formed  an  integral  part  of  the  contract  of  indemnity, 
and  was  a  condition  precedent  to  the  bringing  of 
any  action  upon  tilO  policy ;  seoondtyt  that  the 
contract*  being  OM  ttpon  which  no  «MUW  of  action 
acoraed  uttil  tho  amount  of  damage  had  been 
determined  by  urbitration,  was  excepted  from  the 
rule  of  Scotch  law  that  a  reference  to  arbiters  not 
named  cannot  be  enforced. 

SeoU  V.  Averjf,  5  H.  L.  Cas.  811,  followed.— 
Ocdtdonian  /nsarance  Co.  v.  Oitmour,  u.l.  (Sc.) — 
[1893]  A.  C.  85. 

4.  CoiU  —  Taxatioa  —  Fees  of  arbitrators  aud 
umpin—Juriidiction  Is  fa* — Arbitration  Ad,  1889 

(52  (C*  53  Vict,  c,  49),  s.  2,  <ind  Fird  i^rlirdnfe,  pro- 
viitiun  (i). — -Where,  in  an  arbitration,  an  umpire, 
after  making  his  award,  had  fixed  tbo  anioimt  of 
the  fees  due  to  himself  and  tbo  arbitratoit;,  but  had 
not  made  them  a  part  of  his  award, 

Held,  that  provision  (i)  in  the  Frst  Sched;de  to 
the  Arbitration  Act,  1889,  did  not  apply,  and 
that  the  fees  were  subject  to  taxation  in  the  High 
Court. — In  re  PrcbbU  and  Hobiuson,  Q.B.D.  30 — 
[1892]  2  a  B.  6)2;  67  L.  T.  267. 
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5.  Jtupeetion — Rt/ertnce  of  action  for  trial — Order 
fat  innteetion  of  pnmiM»--Jmi9dietion  of  rtftrte — 
A  A  cr..  1883,  ord.  38,  r.  W—Arhitmtion  Ad,  1889 
(52  <t  o.'{  Vid.  r.  VJ).  /<■>.  11,  l.'j.-  -A  referee  or  arbi- 
trator to  whom  an  action  hm*  been  referred  for  trial 
under  section  14  of  the  Arbitration  Act,  18)S9,  has 
i  ttiudiotion  oader  ord.  36,  r.  60,  to  iii«ke  an  oid«r 
for  inspeotiaD  of  ptenlwi  Ilia  aabjeot-naitt**  ot  the 

MtiOOa 

Hayvaard  v.  Mutual  Reterre  A»$oeiatUm,  39  W.  R. 
624,  [1891]  2  q.  B.  -J.'td,  (ipi.rovril. 

The  court  or  a  judge  has  ako  jurisdiction  to  make 
an  order  for  intpection,  bat,  as  a  general  rule,  the 
most  conTenient  coone  ia  to  apply  to  the  referee 
or  arbitrator  in  tbe  flnt  initanee.— Jfoca/roix  S  Cb. 
T.  Oaldtr  «  Cb.,  OJU  486-[1899l  1  Q.  B.  045;  68 
L.  T.  426. 

6.  Remittintf  mcnnl — Diftron  ri/  of  new  rvidenn — 
Jurisdiction  i^J  remit — Al'sr-tic''  of'  rti/nf^t  bi/  urfiitnitor 
to  remit— Arbitration  Act,  lHHV{o2  &  63  Vid.  c.  4«), 
8.  10.— The  court  has  power,  under  seotum  10  of 
the  Arbitratioii  Aot»  1889,  to  Mmit  an  amrd  to  «i 
arbitrator  upon  the  grooiul  tiiat  neir  erldeDoo  bae 
been  discovoml  since  the  award  was  mado,  tliongh 
tbe  III  bitrutor  does  not  join  in  asking  the  court  to 
remit  the  award,  -fn  rr  un  Arbitrtition  Mwren 
Kfiijlilni,  .)fartted,  Jt  Co.  v.  Brj/an,  Durant,  Ji  Co., 
c.A.  4.!7-  1 KJ3]  1  Q.  B.  406 ;  62  L.  J.  a  B.  10ft ; 
68  L.  T.  (il. 

7.  £m)catio»  qf  tubmrnkm—FombUity  vf  Una — 
JurMietion  of  court, — ^Where  Utinlioii  took  place 

botwrrii  Olio  of  the  parties  to  tne  submission  to 
arbitration  and  the  arbitrator,  the  court  nn'okod 
fhi'  submission,  though  the  litigiition  commenced 
subsequent  to  the  date  of  the  submi&sion  and  was 
in  respect  of  a  totally  distinct  matter.— /a  re 
£ariug  Bratkert  d  Co.  omf  Douiton  Jb  Co.,  4.a.D.— 61 
L.  J.  Q.  B.  704. 

8.  Stai/im/  jyrorf/-'liwj.i — Enlargemtnt  of  tinm  hy 
consent  for  <lr}i<  frin<i  drffucf  Step  in  the  proceta- 
ings"—Ariitration  Act,  1889.  s.  4—11.  S.  f\,  1«83, 
ord.  64,  r.  8. — In  an  action  by  the  plaintiffs  against 
their  contractor  under  an  agreement  which  pro- 
Tided  that  all  disputes  should  be  referred  to 
arbitration,  tha  defendant  hadddiTend  no  ]^aad- 
ings,  bat  wben  tbe  original  time  for  putting  in  a 
defence  was  about  to  expire,  he  wrofo  to  the  plain- 
tiffs asking  for  fourteen  days  further  time  to  put 
in  his  defence,  which  was  granted,  and  subse- 
quently wrote  asking  for  ten  days  further  time, 
which  was  also  grantad.  On  motion  by  the 
defendant  to  stay  prnnwifltngB  nndBr  the  AriiitiE»- 
Hon  Act,  1889,  s.  4, 

Held,  that  obtaiuinp  by  consont  an  enlargement 
of  time  wherein  to  plead  was  not  "  taking  a  step  in 
the  proceedings"  within  the  Arbitration  Act,  s.  4, 
and  that  there  must  be  an  order  to  stav  prooeed- 
iaga.— >A*^g<Uon  Marine,  Ac,  Co.  t.  WooJUumte^ 
on.D.  Hoiu.  s.  488— [1898]  2  Gb.  486 ;  68  L.  T.  669. 

9.  Subtniuion — Agrtement  in  writing — CoumeU^ 
indorumenta  on  hrirft— Arbitration  Ad,  1889  (52  A: 
53  Vid.  c.  49),  j,  '11. — At  the  trial  of  an  action 
terms  were  agret>d  upon  by  both  sides,  iutrr  alia, 
that  the  counter-claim  be  refcrnd  to  arbitration, 
and  counsel  on  both  sidea  indotaed  their  briefs  to 
tiiat  effect. 

Held,  that  theae  indorsements  conatitated  a  sub- 
mission to  arbitration  within  the  definition  in 

section  27  of  the  Arbitration  Act,  1889.  .,4Mr)j  v. 
Bachdnr,  Q.B.D.— U2  L.  J.  Q.  B.  19.1;  OH  L.  T.  o30. 

See  also  BuiLDiNa  Soo£BTY,  1 ;  CoimuoT,  3 ; 
VI. 


ABEEST  :— 

Privilege — Witneu  rduming  from  eimt — Cm- 
mitmentfor  non-pnyment  of  poor  raiet — Civil  protm 
—12  .t  *13  r.Vf.  '  .  M.  *$.  2,  3.— Commitment  for 
non-payment  of  poor  rat^  where  there  is  no 
distress  recoverable,  under  12  &  13  Vict.  c.  14.  m. 
2,  3,  Schedule  D,  it  merely  a  ciril  process  for 
enforcing  pajroMnt,  ao  that  a  witness  in  a  snit 
retnming  from  tbe  court  in  which  such  suit  bat 
been  beard  is  privileged  from  arrest  under  an  order 
for  such  commitment.— AV  iMirtr  Hobern,  Etttrmr, 
Foxier,  y.ii.D.— 02  L.  J.  U,  B.  49. 

ASSAULT.— See  Justices,  3. 

ASSIGNMENT  of  DEBT:— 

E-jiiitnl'u  (i<.<iti)ntierit  —  Stfii'  if  Jirinr  rhan}'  — 
ComjKtny  —  Debenture —  Coti-iirii-tiif  nudct —  ('lanv 
restricting  creation  of  prior  char')'- — Priority.— The 
plaintifil  were  ^pUod  to  by  the  £.  Corporatioo  for 
a  lout  to  be  aeonted  by  a  mortgage  of  oottaa 
insurance  moneys  due  to  the  E.  Corporation  from  s 
fire  insurance  office.  The  E.  Corporation  had  imed 
a  series  of  first  mortpripo  dcbenturt'S,  whereby  they 
charged  their  undertaking  and  all  their  property 
whatsoever  and  wheranaver,  both  present  and 
future.  Tlie  debentures  were  to  be  a  first  charge  oo 
the  property  thereby  charged,  and  t^e  charge  thereby 
cheated  was  to  l)c  a  floating  security,  but  so  that ths 
corporation  were  not  to  be  lit  liberty  to  create  any 
mortgage  or  uhar>;i'  in  priority  therrto.  During 
the  negotiations  for  the  loan  the  plaintiffs'  solicitor, 
being  informed  that  aoilionition  had  isturd 
debaitniee,  aaked  tha  OMiiager  of  the  ootporsticu] 
whether  tiie  debentorea  were  aacored  by  any  tra$t 
deeds  which  covrn'd  the  insurance  moneys  proposed 
to  b''  laortpip^cd.  The  manager  rqiliea  in  the 
net^ativc.  Th*'  loan  was  ailv.niLi'd  ami  the  niort- 
executed,  and  tbe  plaiutiiTs  gave  notice  them>t' 

 ke  insurance  office.   The  E.  Corporation  haring 

gOM  into  liqaidation,  and  claima  Deing  made  on 
tiie  inanraaoe  moneys  by  the  platntift,  and  alio  hjr 
the  defendant  n  prfsontiii;,'  the  debenture-holder», 
int«ri)lwider  prociH-dings  were  instituted  by  the 
insurance  office.  At  ihe  trial  tbe  plaintiiS's'  solicitor 
said  that  at  the  time  of  the  negotiations  he  hsd 
never  seen  or  heard  of  debentures  which  prohibitod 
tha  creation  of  any  oharg*-  in  priority  thereto. 
Held  (alBnning  tbe  judgment  of  Cbatlaii  X), 

that  the  plaintiffs  ought  not  to  be  fixed  with  OOa- 
structivc  notice  of  the  contents  of  the  debentons. 
and  that,  thiTefore,  the  plaint  itrs'  claim  apainit  the 
insurance  moneys  ought  to  take  priority  over  the 
claim  of  Uie  debtmture-holdera. — Engl ish  aud  SnrffuA 
InvestaMil  Oo.  r.  Brunton,  CA.  138— £1882]  2  a  B- 
700;  62  L.  7.  a  B.  136;  67  L.  T.  406. 

BANKEB  :— 

1.  Oiulemir—SlodAroker  faying  into  endU <^_Ut 
o«m  oeeounC — Monetf  o/cfrVitf.— Hie  appeflaiBts,  vw 
held  as  trustees  fifty  shajTS  in  the  Comnierdsl 
Bank  of  Scotland,  instructed  a  stockbroker  in 
Edinburgh  to  sell  the  shares  and  to  deposit  the 
proceeds  in  certain  colonial  banks  in  tbe  names  of 
the  anpellanta.  Tbe  duures  were  sold  by  tbe  brokft 
in  the  oxdinaij  oouaa  of  boiineae,  tbe  daahw 
being  between  bim  and  another  member  ef  w 
Stock  Exchange,  who  knew  him  only  in  th*'  toiai' 
action  and  accordingly  gave  in  jiayment  for  tb» 
shares  in  the  ordinary  way  a  ohe<iiic  jiayBblc  to  the 
broker  or  order.  This  cheque  was  jMiid  by  the 
broker  to  the  credit  of  his  accoimt  with  ttie 
laq^ent  bank.  At  tha  tina  wben  the^eqoe 
was  paid  in,  the  broker'a  aoooont  wffli  the  i*^^' 
ent  bank  was  ovenlrawn  to  an  amount  exceeding 
the  amount  so  paid.  The  broker  having  become 
iMQlvant,  11m  aipalkali  daioMd  to  be  «BlilU  io 
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have  the  nnioiiiit  of  tho  choqno  rf^paid  to  iXivm  by 
the  respoadeut  bank.  After  the  date  of  the  rooeipt 
of  tfae^dheqiM  some  small  amounts  wera  dttkwn 
npott  luB  MOO  out  by  the  broker,  but  the  amount  so 
mnm  wm  tnach  less  than  the  8um  paid  in.  The 
respondent  bank  wore  awiiro  that  tho  cheaue  was 
the  i)roto<'da  of  the  sale  of  shnnw,  but  aid  not 
know,  and  had  made  no  inquiry,  whether  the 
money  paid  in  was  ia  the  brokwr'a  hands  as  agent 
or  otherwise. 

Held,  affinninp  the  decision  of  the  Court  of 
Session  [IS  Ct.  Sess.  Cas.,  4th  series  (Rettie).  7.51), 
tliiit  th.'  r.wpondont  bank  was  entitled  to  retain  the 
money  in  discbaive  pro  imtto  of  the  debt  due  to 
them  from  the  brolrar. — TAomion  t.  CMmUile 
Bank,  n.L.  (Sc.)— [18D3]  A.  C.  282. 

2.  Dejwait  of  tecnrities — yegotiable  inttrunmii — 
Snker — Bonil  fide  h^dtr  for  mlue.--%,  was  a 
flostomer  of  H.,  D.,  &  Co.,  stockbrokers,  and  hnd 
left  in  the  bnnds  of  T).,  one  of  the  membi-rs  of  H., 
D.,  i  Co.,  for  custodv,  ii  numT)or  of  bonds  known 
as  Coduliis."  On  the  12th  of  October,  1887,  D., 
desiring  to  raise  money  for  purposes  of  his  own, 
and  without  ao^  authority  from  S.,  oontraeted  to 
seO  these  bonds,  and  on  the  name  day  he  made 
a  further  c  intnii  t  to  rrpurrhaso  similar  bonds 
for  the  2xth  of  Ut  tuber.  On  the  28th  of  October 
I>.  delivered  the  bonds  which  ho  had  oontncted  to 
sell  in  three  separate  lots,  and  on  the  aaaie  dMr  he 
took  delivery  of  the  other  similar  bonds  whidS  ho 
had  contnicted  to  buy.  For  the  bonds  so  delivored 
to  him  he  paid  by  a  crossed  chtHjuo,  and  in  order  to 
put  himself  in  funds  to  meet  it  ho  sent  tho  bonds 
of  which  ho  had  taken  deliTety*  with  other 
seonridea,  to  the  appellant  banir,  on  reoeipt  of 
whioh  the  appellants  placed  £6.000  to  hi^  credit. 
Out  of  this  sum  tho  cheque  was  cashed.  Tlie 
l>ondH  so  deposited  remained  in  tlie  custody  of  the 
bank  till  D,  absconded  in  June,  1888,  when  8. 
app]i<'d  to  the  bank  for  the  bonds,  wUeh,  howeTer, 
had  been  sold  for  •  pvioe  whioh  was  admitted  to 
htm  been  fliir.  In  an  action  against  the  bank  by 
8.  to  recover  the  price  of  these  bonds, 

Held  (reversing  the  decinion  of  the  Court  of 
ApT)eal,  ;j!<  W.  R.  449,  [181)1]  1  Ch.  270),  that,  the 
Gedola  bonds  being  negotiable  instruments,  the 
bank,  taking  them  in  good  ftdth  and  for  Talue, 
acauircd  a  good  title. 

Lord  Shfjfifld  v.  London.  Ji>i,d-Sto</c  ]Junk,  'M 
W.  R.  .'53,  l;{  App.  Cas.  333,  distinguished. — I.nndi  a 
Joint-Stock  Jiank  v.  Simmons,  ll.L.  (E.)  108— [1892] 
A.  C.  201 ;  61  L.  J.  Ch.  723  ;  66L.  T.  e25. 

3.  Dfpotit  if  ^eriin'tiei —  (.'ust'nntr's  sicttrHi':^  — 
Authority  of  hrokT  t<>  pledge — Contango — iJuti/  nf 
inquiry — Bona  fide  Iiolder  for  value — Entoppel. — B., 
tbe  plaintiff  in  this  action,  emplinred  H.,  D.,  &  Co. 

broken  to  pnrohase  ana  sell  shares  for  Urn  on 
the  Stock  Exchange.  The  shares  were  bought  for 
resale,  not  as  inveatmont.  As  a  rule,  H.,  D.,  & 
Co.  found  the  money  for  the  purchases  and  retained 
the  shares  purchased,  togetner  with  other  shares 
deposited  by  B.  as  cover,  as  secnrity  for  tira  money 
aoadvanc«Kl.  H..  D.,  &  Co.  deposit<Hl  the  shares 
0O  held  by  tliem  with  the  defendant  bank  to  secure 
ft  curr.  iit  lu  iii  at  uuuiit.  In  June,  ISSS,  H.,  D., 
Co.  stopped  payment.  There  were  then  in  the 
hands  of  tbe  bank,  among  ottMrsSOuritiesdepofiited 
hg  H.,  D.,  &  Co.  to  secure  their  cum>nt  loan 
aooonnt,  certain  secnrities  bdonging  to  B.,  and 
held  by  IT..  T),,  A-  Co.  as  security  in  manner  afore- 
said. B.  brouglit  this  action  claiming  to  redeem 
theso  securitiffs  upon  paying  what  was  due  from 
him  to  H.,  D.,  &  Co.  (about  £13,000).  The  bank 


,  to  bold  fhem     •sooiity  for  flie  snm  duo 
to  fhara  from  H.,  D. ,  ft  Oo.  (about  £42,000)b  wUeh 


was  more  than  their  value.  Tho  securities  were  irf 
three  classes:  (1)  foreign  bonds  payable  to  beaier; 
(2)  stocks  and  shares  requiring  aregistned  tonuftir, 

which  had  been  transferred  to  officers  of  the  bank 
by  instruineiitH  executed  by  B.  ;  (3j  similar  stocks 
niid  shares  so  transfsmd  by  instmmeuts executed 

by  other  persons. 

Held,  as  to  all  three  classes  of  securities,  that  the 
burden  of  proof  that  H.,  D.,  &  Co.  had  exceeded 
their  authority  by  pledging  tho  securities  to  tbe 
bank  for  tlicir  full  amount  was  on  the  plaintiff,  and 
he  had  not  proved  it.  If  they  had  exceeded  their 
authority,  uien  as  to  (1)  it  was  admitted  that 
the  ease  was  covered  hy  The  London  Joint-^aek 
Bank  r.  Simmotu,  41  VT.  B.  108,  [1S{)2]  A.  O. 
201,  decided  jicnding  this  action;  as  to  (2) 
and  {'.j)  Held  that  ther<>  was  nothing  to  put  the 
bank  <iu  iuqmry  whether  11.,  D.,  &  Co.  had 
authority  to  deal  with  the  securities  or  not ;  and  as 
to  (2)  that  B.  was  estopped  from  saying  that 
H.,  D.,  &  Co.  had  no  authority  to  pledga  these 
securities. 

(b'firt/'/f-,  the  fact  that  by  the  general  practice  of 
the  Stock  Exchange  most  luims  on  tlie  security  of 
stock  are  effected  by  way  of  co.dntcjo  justilied  the 
bank  in  assuming  that  H.,  D.,  &  Co.  had  absolute 
power  fo  deal  with  the  securities  deposited. — Am* 

tiiich  V.  Liiiidiin  Joiii(-S(<f<rl:  Iltiiik,  CH.I).  KOU.,  J. — 
L18<J3]  2  Ch.  120 ;  G2  L.  J.  Ch.  338 ;  68  L.  T.  315. 

4.  Deposit  of  $eeuritw$  —  Kedfft  —  FnmduletU 

jiled(jt'  of  sJiare  Cfrtifiadt^-  Triux/Vrs  i.recidfd  in 
(>lank—/:'4c)>iifl. — Tho  phiiutifl's,  who  were  regis- 
tered owners  of  certain  shares  in  tho  IV'nnsylvania 
Bailroad  Co.  transforablo  in  tbe  books  of  the  com- 
pany, entrusted  the  share  oertificatee,  with  indorsed 
transfers  executed  by  theni,  with  blanks  for  the 
names  of  the  transferees,  to  1).,  u  stockbroker,  as 
"margin"  to  cover  a  loan  with  wliicb  I),  was  to 
purchase  shares  in  oertaiu  other  companies  for  tho 
plaintiffis.  D.  deposited  the  certificates,  together 
with  certain  other  securities,  with  the  defenidants 
as  security  for  a  loan.  D.  did  not  purchase  any 
shares  for  the  plaintiffs,  but  sent  contract  notes 

f>urporting  to  have  done  so.  The  plaintiffs  did  not 
earn  of  D.'s  fraud  until  the  24th  of  December, 

1890,  when  D.  absconded.  On  the  24th  of  January, 

1891,  the  plaintiffs  gave  notice  to  the  defendants  that 
they  were  the  owners  of  the  shares.  In  Mny,  1S91, 
the  defendants,  having  filled  up  tlie  trunsfcrs,  were 
duly  registered  in  the  books  of  the  company.  Tho 
defendants  claimed  to  hold  tho  shares  as  security 
for  the  amoimt  advanced  by  them  to  D. 

Held,  that  the  plaintiffs,  having  delivered  to  D. 
share  certificates  with  indomd  transfers  signed  by 
them,  though  in  blank,  were  estoppecl  from  assert- 
ing their  ownership  against  tho  defendants,  who 
hM  taken  them  Inntd  Jide.  for  value,  without  notice 
express  or  implied  of  the  plaintiffs'  title.— -IFoltr- 
Aetue  y.  Bank  of  Inland,  v.c.  (Ir.)— 29  L.  B.  Ir. 
384, 

d.  Deposit  of  securities— Negotiable  instrument 
Shares  in  company — CertifittUes — Pledr/e  by  slodh' 
brok-er — Notice — Estoppel. — ^The  plaintiff,  who  was 
the  registered  owner  of  shares  in  the  St.  Louis 
Breweries  Co.,  which  ho  had  deposited  with  the 
Provincial  Bank  as  security  for  an  overdraft,  in- 
structed D.,  a  stockbroker,  to  purchase  for  him 
certain  shanM  in  the  Bristol  Brewery  Co.,  for 
which  D.  was  to  provide  the  porohass-money,  and 
advance  \<>  tb.'  jilaintiff  sufficient  to  pay  off  the 
overdraft  and  n  lease  the  St.  Louis  shares,  which 
tht!  plaintiff  agreed  to  transfer  to  D.  as  security, 
together  with  the  Bristol  shares,  when  purohased, 
for  tbe  amount  so  advanced.  Tbe  Bristol  shavsa 
inotponhasedbgrD.  D.  tiien  obtained  nloaa 
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from  the  dofendantj  on  the  security  of  the  8t. 
Louis  shar.  a.  nnd  tranaferred  them  to  the  defend- 
ants. At  the  time  of  the  transfer  the  share  c«rtifi- 
miec  were  not  produced,  and  the  defendants 
■ooepted  a  oertifioato  of  D.  that  the  certaficatM 
were  with  fhe  company.  Th«  oomnany  deolined 
wbon  the  transfers  wero  forwarded  to  register 
tlifin,  not  havinp  the  certificates,  and  the  defend- 
iiiifs  having  callod  on  U.  for  an  explanation,  ho 
stated  that  he  had  been  misinformed  by  his  client 
tluitthe  certificates  were  with  the  company.  Sub- 
aeqoeatly  D..  obtained  an  order  from  the  nlaiatiff 
diraeting  anotber  stoeltbrober,  wbo  bdd  to*  Mr- 
tificat^s,  to  deliver  them  to  him,  and  D.  forwanled 
them  to  the  company,  wlio  ri'p,'Istfre<i  the  transfers 
to  tho  defendants.  D.  ])ai(l  the  dcfi-tvlunN  the 
amount  of  their  loan,  and  havini;  sold  t)io  F;haros 
tendered  to  the  defendants  transfers  from  the  de- 
fendaate  to  the  porohaaeia,  wbkb  were  duly 
oxeouted  and  regiatnred  in  toe  boobi  of  fbe  aom> 
pany.  In  an  action  to  have  the  defendant! 
declared  trustees  for  the  plaintiff  of  the  shares, 

TTohl,  tliiit  tlio  (lefomiunts,  having  had  the  trans-  ' 
fcis  perfected  to  them  without  any  notice  of  fraud 
or  illegal  dealing  on  the  part  of  D.,  were  purchasers 
for  value  without  aotioe  of  any  defect  in  their  titla. 
-^aoUa  T.  BiiemitM  Bank,  (Ir.)-31  L.  &  Ir. 
261. 

Sec  also  EviDEXd, 

B.\NKRUPTCY  :— 

Acr  01'  BAXKKrpTCY— 

1.  Juignment  i^f  whole  of  properly — AuignmetA  to 
truden  far  enditon  generally — KxcrpUtm  of  leatehotdt 
—  D'  cliiratiori  of  trust  of  Jettsthuhh — KaiikrupUff  Art, 
IKfS.J  ,(•  -IT  Vid.  c.  .'i2}.  «.  4.  tnh-frrtkm  1  (a).— 
Section  4,  sub- section  1  {u],  of  tho  Bunkrujitcy  Act. 
1883,  provides  that  a  debtor  commits  au  act  of 
baakmpti^  **if,  in  Knf^and  or  elmvAoN,  he  makes 
a  ooDfiqwiee  or  angnoMnl  of  hii  uwiiiMtjp  to  a 
traatee  or  tnutees  for  the  benefit  of  bn  eivditors 
generally." 

A  debtor  executed  a  deed  by  which  he  conveyed 
and  assigned  all  his  property,  with  the  excejitiou  of 
liis  loaRehold  property,  to  tnistees  for  the  benefit  of 
liis  creditors  generally.  Tho  deed  oontainnd  a 
declaration  that  the  OMttor  abonld  stand  poawsacd 
of  all  leaKhdlds  and  leatebold  interests  in  toast  for 
and  to  convey  and  assure  tho  same  as  tho  trustci  s 
should  from  time  to  tiiiio  din  ct.  The  value  of  the 
leaseholds  was  tilxjut  uiie-(juarterof  thOTalUSof  the 
whole  property  of  the  debtor. 

Held,  by  Lindley  and  JMpca,  L.JJ.  (Lord  Esher. 
M.U.,  dissenting)  (affirming  the  decision  of  the 
DiTiaionat  Conrt).  that  the  exeeotlon  nf  the  de<>d 
was  an  act  of  banlvruptey  within  section  4,  sub- 
section 1  (r<).  of  the  liiuikruptcy  Act,  1S83. 

Ki-  )xtr(e  Fofey,  In  re  SjHtrkwiit,  :iS  W.  R.  368,  J  1 
Q.  H.  D.  T'-'S,  distinguished. — JCx  parte  Uaghta,  In 
re  I[,„jhe>,,  c.A.  4G6— [1893]  1  a  B.  MA;  62 L.  J. 
q.  1{.  .{.-.s  ;  (JS  L.  T.  GL'!». 

2.  Ilaukrupicjf  uotice — "  Final  jiKhjinnd  " — Drvi  tf 
fur  diueiutiim  of  marritiiie — OrtUr  fur  jmi/meut  of 
amU—IJaii/.ritptry  Art,  lSS:j(  !(i  ,1   17  17<V.V.  o'J), 

4.  tuh-strtiiiii  1  (o)  (g). — A  decree  f/.s/  in  a  suit  for 
(lissiilutiiiii  of  iiiiiriiage  un  tb.e  ground  of  adulteiy 
contained  an  order  that  the  co-respondeiit  should 
pay  the  petitioner's  costs.  Tho  dtM  rte  wius  made 
abscdate  and  the  costs  taxed,  and  sn  order  whs 
made  that  the  co-respondent  ahonld  pay  the  amoun  t 
within  a  specified  time.  Tie  did  not  comply  with 
the  order,  upon  which  the  petiliom  r  issued  a  bank- 
ruptcy notice  against  him,  with  whieli  he  u gain  did 
not  comply.  A  bankiuplvy  petition  was  then 
picsentcd  against  him. 


Held  (aSlrming  an  order  dismissing  the  petition 
that  the  order  of  th*  Divorce  Cuurt  fur  payment  of  , 
the  costs  was  not  a  "  final  judgment "  within  tub' 
section  1  (9}  of  leotion  4  of  the  Bankruptcy  Act, 
1883,  and  that  a  banfai^tivnoiioeoouM  not,  than-  I 
fore,  be  iasned  in  respect  of  it  agunst  flw  so-  ' 
respondent ;  and  that  there  was,  therefore,  no  act 
of  bankruptcy. —  /»  re  Jiiiutead,  Ex  j/arte  Dale,  CA, 
452-[1893]  1  Q.  B.  199:  6:1  li.  J.  Q.  fi.  207;  68 
L.  T.  31. 

3.  Bankruptty  notice  —  Judgment  deM  —  itmritA 
vitinan  -Sefxirate  estate—  iSnnkrujitry  Ad,  1883  (40  .; 
47  Vid.  c.  52),  «.  4,  tub-iedious  1  (g).  2 — Marnvl 
U'omen't  Property  Ad,  1882  (43  it  4<»  Vid.  c.  75},  t. 

1,  sub-tection  6.— A.  banknvtiqr  notice  canaQt  be  > 
issued  against  a  maffied  woman  under  saaiieD4,  I 
sub-section  1  (7),  of  the  Bankruptcy  Act,  188$. 
— Krparte  Letter  «£•  C'«.,  In  re  Lynei,  CA,488— 
[189312  a  B.  113;  62  L.  J.  a  B.  872;  W  L^T. 
739. 

4.  TfoHee  of  mnptntiim  of  payment^LeUer  mtoM 

*'  v.-ithont  prejiiflirr  "  —  A>Imif>'<{hiliiit  —  B'i\il~rvy','i 
Art,  lS.s:j  (4(i  .f-  •J7  Vid.  r.  62),  4,  i<iih-f«:(i«i,  . 
-  A  bankrupitcy  jK-tition  presented  ngaiii'it  the 
debtor  alleged  as  the  act  of  bankruptcy  that 
specified  in  section  4,  sub-aeotion  1  (A),  of  the  Bank- 
ruptcy Act,  1883— namely,  that  the  debtor  had 
given  notice  to  the  creditor  that  he  had  iuspended, 
or  was  about  to  suspend,  payiueiit  of  his  debts. 
The  notice  was  given  by  a  letter  written  by  tbe 
debtor  to  the  creditor,  such  letter  beiu^  marked 
"Private  and  Confidential.  Without  prejudice": 
and,  on  tbe  hearing  of  tho  petition,  the  question 
was  raised  whether  tho  letter  could  be  looked  at  bj  1 
the  court  for  the  purpose  of  determining  whether  an  I 
act  of  bankruptcy  had  been  eouimitted. 

Held,  that  the  letter  was  admissible  in  evidtnct-, 
and,  the  act  of  bankruptcy  being  thereby  provfd,  a 
recdving  order  must  be  made  against  tbe  debtor.— 
In  rt  IMintrei/,  Ex  paiU  BoU,  C|.1l.l>.,  SICT.  MO- 
[1S93]  2  a  B.  116. 
AssKT.s — 

5.  .liiiyinneut  of  debts— <  l>it,n  hi/  (nift^r  — Inter' 
pleader  ittue  —  Appiication  by  truttee  to  *et  ani* 
msi'jnment — £"(•<«'/-/«/.— An  aadgnee  of  book  debts 
having  sued  0110  i>f  tho  debtors  for  a  dsbtof  £27, 
the  ttustee  in  l)!iiikiuptcy  of  tho  assignor  clsimei 
the  money,  and  on  tlie  trial  of  an  issue  as  to  tht* 
ownership  of  the  debt  disputed  the  assignment  on 
the  ground  that  tho  assignee  had  at  the  time  of  the 
assignment  notice  of  an  act  of  bankruptcy  com- 
mitted by  the  assignor,  lie  tmsteei.  hemg  nn- 
sucoessful.  afterwards  applied  to  set  ssids  tk*  1 
assignment  upon  ()ther  grounds.  ' 

II  eld  (dismissing  the  Bp]ilicution),  that,  as  tln^ 
trustee  misbt  have  raised  theao  other  grounds  at 
tho  trial  of  the  isinft,  and  did  not  do  ao,  he  cooM 
not  set  them  up  upon  the  present  appIieatioB.— in  1 
rf  Hilton,  P^x  parte  March,  Q.B.I>.,  BKCY.— 67  Lu  T.  I 
:>'.n. 

6.  Commiuiiin  for  effectiny  s  n'.  IJy  sootion  44  1 
of  tho  Bankruptcy  Act.  188;t.  piui-orty  dirinUe  I 
amongst  creditoi-s  includes  (i.)  "  all  sucli  propo^' 

as  may  belong  to  or  bo  vested  in  tho  bankrupt  at  the 
commriicement  of  tho  bankruptcy,  or  iiuiy  h: 
acquired  by  or  devolve  upon  lum  before  his  dis- 
charge." 

An  agent  employed  to  find  a  pnrohaser  for  eeriaia 
proiK-rty  became  bankntpt.  but  succeeded  in  efiM- 
ing  the  sale  of  the  property  before  obtaining  his 
discharge.  The  final  contract  of  sale  was  not  com- 
pleted nor  the  purohaao- money  paid  vntil  after  the 
date  of  discharge. 

Held,  that,  as  bH  the  swvioft  rendered  Igr  w 
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oo^iagr      d(m«  1)7lihn  ■nbwqnrat  tharato  whioh  | 

was  essential  to  the  completion  of  tbo  contract,  tbo 
trustee  in  bankruptcy  wus  (  ntitli  d  to  the  commls- 
»ion  money,  and  not  tlio  agont  himself. — //»  re 
Byrne,  JCx  parte  Uenry,  Q.B.I}.t  BKCY.^7  L.  T. 
230. 

7.  Pitrliii  rfJii/'-  ■/'■i/it  III,'!  fijctnilf  t  ^I'i'i  <  Ilnlri 
a»  ill  i-i'iiKi'Ii.litliini  Uniikrui'tni  Act,  ,  il:  47 
Viit.r.  .vj  .  j.  40.- By  the  Bankruptty  Act,  IMMJ, 

4U,  "In  tlie  case  of  partners  Uw  joinl  wt»te  shall 
be  ap^caUo  in  the  fint  ioRtanoe  in  pftyment  of 
their  joint  debts,  and  the  oeparate  estatti  of  each 
partner  shall  be  applicable  in  the  first  instance  in 
payim^nt  of  his  sepunitt'  d"  Tits.  If  there  is  a  sur- 
plus of  tlie  septtrate  estates  it  shall  be  dealt  with  as 
part  of  the  joint  estate ;  if  there  is  » lanplas  of  the 
joint  eatata  it  shall  be  dealt  with  as  part  of  the 
respective  aepante  astataa  in  proportion  to  the 
right  and  intaiaat  of  aaah  partmar  in  the  joiBt 
estate." 

On  the  biiukrujiti-y  of  purtners  who  had  pre- 
viously carried  ou  business  sepurately  the  joint 
liabilities  were  £1.200,  nad  tlie  assets'i'KK).  One 
of  the  partners  having  baoome  entitled  under  a 
wiQ  to  a  sum  of  £968,  tha  ooonty  court  judge 
ordered  llio  joint  and  separate  estates  of  the 
partners  to  bo  consolidated,  upon  the  authority  of 
a  '>uf:','estt'd  exception  luid  down  in  *'  Lindley  on 
Partnership  "  to  the  above  section,  that  where  the 
two  est.itert  lite  so  inextricably  blended  together  as 
to  nnlie  it  impoaaibla  to  sepanta  them,  tha  oourt 
wiU  consider  the  two  estates  as  one  fund. 

Held  (nssuinin^  the  exception  still  to  amat),  no 
order  to  eonsolidute  ought  to  ba  made,  as  the  prin- 
cipal ass<'t,  I.'.,  the  money  coniin;^  uudir  the  will. 
Was  separate  and  distinct,  and  was  wore  thtin  one- 
half  of  the  total  assets. — In  re  Kritgd,  Wm  iuij,  \ 
On.,  Ex  fwrfo  Trofmait,  <1.B.I>.,  BXCT.— 68  L.  I. 
MS. 

8.  RrJidiiin  ff  iritiln'i  (ith — Snliiilur  —  Cdils— 
Paymrut  !»/  iltbtur  in  suliiilur  fur  juturf  sfrvicts  in 
jurtpmring  bal»iiii  -<h"t  ami  lalliuj  in'i  timj  of  cmli- 
tott—SxecHtioa  of  deetl  of  auignmeiU  by  debtor — 
Strviea  rendered  after  art  i>f  hankrnptctf — Ititfhl  nf 
iru$Ue  in  hiiiiLriijfi  •/  fn  n  i'lniiinnl  Stf-..tf  -Mi/tmil 
CTfdit. — The  debtor,  who  wiis  then  in<lebted  to  his 
sulicitur  in  tin-  kiiiii  of  i'lO,  consulted  his  solicitor 
us  to  his  position,  with  the  result  that  it  was 
reaolved  that  a  balance-sheet  should  be  prepared 
and  ft  naeting  of  oraditora  called.  The  aoUoitor 
declined  to  act  for  the  debtor  on  cmdH.  and  a  sum 
of  1*1  »  was  accordingly  paid  by  the  di  bt  ir  to  the 
solicitor  to  secure  his  services  ill  thi-  mutter.  After 
servic«'.s  to  the  amount  nf  almut  £•<  had  been  ren- 
flered  the  debtor  committed  an  act  of  bankruptcy 
by  executing  a  deed  of  assignoient  for  the  benefit 
of  bia  craditoca,  and,  on  the  amlicatiou  of  the 
official  leodTer  as  tnutee  in  the  bankruptev,  the 
county 'court  judge  refused  to  allow  the  solicitoi- 
to  retain  the  b;iliuice  of  £12  in  respect  of  services 
n-iulered  after  Huch  act  of  b:inkrupt4^,  aaddflOCtad 
liim  to  hand  it  over  to  the  trusti>e. 

Held  (aflirming  the  decision  of  the  DiTisional 
C!oart,  41  W.  It.  8i)},  that,  the  title  of  the  inistee 
under  the  bankruptcy  relating  back  to  the  act  of 
bankruptcy,  whereby  the  solicitor's  authority  to 
act  for  the  debtor,  and  conj(e(juently  the  specific 
purp(jse  for  which  the  £10  was  paid,  was  deter- 
mined, the  balance  of  that  sum  appropriated  to 
ooata  incurred  after  the  act  of  baun^loj  mm 
npajyaUe  to  the  trustee ;  that  there  was  no  sndh 
iMoessity  for  the  employment  of  the  solicitor  after 
the  act  of  bankruptcy  us  brouf,'1it  the  case  within 
the  principle  of  In  re  tiincluir,  Kx  itarte  I'ayne,  Id  | 


Q.  B.  D.  616,  3i  W.  E.  Dig.  19.  wUob  mnit  not  ba 
extanded ;  and,  farther,  that  the  soUdtor  waa  not 

entitled  to  set  off  the  balance  in  respect  of  the  out- 
standing debt  of  £40, — In  re  I'ollitt,  Ex  varU> 
Minor, « ,A.  2T»-ri893]  1  Q.  fi,  4M:  03  Lb  J. P. 
'm  \  G8L.T.  366: 

BXAlfWATION— 

9.  Witiin*  —  K riiiitiiiiilion  htfi'rf  »j>''  ial  r.ia.iiiiiir  — 
llrftiml  to  antirrr  ijiimtioiis— Action  iKndiiuj  mjaiiiAt 
witneM — Duties  of  o^cial  receiver. — A  witness  under 
examination  refused  to  answer  certain  questions  put 
to  bim  hj  the  official  receiver  upon  the  ^pround  tost 
bia  answers  might  bo  used  against  hitu,  snd  no 
might  prejudice  his  defence  to  an  action  brought 
against  him  and  the  b:iiikruii;s  by  the  j)etitioiiiiig 
creditor.  The  questions  were  relevant  to  the  issues 
in  the  action,  and  the  solicitor  who  was  employed 
by  the  official  receiver  waa  the  solicitor  appearing 
for  the  plaintiif  in  the  aoBoo. 

Held,  that  the  exatnination  would  bo  allowed  to 
proceed  only  on  the  ijctitioniug  creditor  under- 
taking to  enter  a  stay  of  proceedings  in  the  action. 
— In  re  Utauortea,  Ex  parte  Oj^ial  lieceiver,  q.B.U., 
BKor.-^  L.  T.  233. 

ExEcrTION  — 

10.  Cimtn  of  cjt-ridiiiii  —  I nterphnilrr  order — Ite- 
'■I'  liitj  nrili'r — Potsetiiuii  tnntui/  -.Vo/iV*  if  rrcdving 
order— Iiankruptey  Act,  IttSO  (53  fri  Vitt.  C  71),  s. 
1 1. — After  seizure  by  the  ahanlF  under  a  writ  of  fi. 
fa.  the  goods  of  the  debtor  were  claimed  under  a 
bill  of  sale,  and  an  interpleader  order  was  made, 
but,  a  receiviuij  or  b  r  having  been  made  against 
the  debtor,  notice  waa  given  to  the  sheriflf  requiring 
him  to  band  over  the  goods  to  the  official  receiver. 
The  sheri£f  declined  to  hand  over  the  goods  pending 
the  intarpleadar  ocdar,  «ad  in  tiM  UUTof  coats  sub- 
sequently brooglit  in  Inr  him  under  section  ii  of 

the  Bankrupt  Aet,  1800,  be  daimed  possession 
nniney  down  to  the  date  wlisn  such  otder  was 

discharged. 

Held,  that  the  sheriff  was  not  entitled  to  claim 
under  section  11  any  ooata  of  eseoatioa  aabaafueat 
to  the  time  whan  be  received  the  notice  mentioned 

in  the  section,  and  that  the  taxing  ofHoer  was  right 
in  disallowing  all  possession  money  after  that  date. 
— Jh  rr  /larritoii,  Kx  jmrtf  SherijT  nf  Knifx,  Q.B.D., 
BKCY.  012—62  L.  J.  U.  B.  266;  6»  L.  T.  5W0. 

11.  Costs  of  exeeution — AM«e««ion  retained  wifAmrf 

telliiKj,  (it  rt'jii'gt  if  ejccution  creditor  and  the 
drhinr  —  lUctiviiiij    iirdrr  —  P<me»tion    moiiri/  — 

nankni]4ri/  Act,  IHIK)  (5.3  it  54  I'irt.  r.  71),  «. 
II,  snb-iuxt ion  (I). — After  seizure  under  a  writ  of 
fi.  fa.  the  sheriff  remained  in  poaseaaion  of  the 
debtor's  goods  without  selling,  at  the  request  of  the 
execution  creditor  and  of  the  debtor.  A  receiving 
order  was  subsequently  made  against  the  debtor, 
and  the  sheriff  handed  over  the  RLMjds  to  the  official 
receiver,  and  brought  in  his  bill  of  costs  under 
section  1 1  of  the  Bankruptcy  Act,  1890,  in  which 
he  claimed  possession  money  for  the  time  he  re- 
mained in  poflsession.  This  claim  waa  allowed  on 
taxation  by  the  county  court  registrar,  but  on  a 
review  at  the  instance  of  the  Board  of  Trade  the 
liigh  Court  taxing  master  allowed  eight  days' 
possession  money  only. 

Held,  that  the  poaseaaion  money  claimed  bjr  the 
sheriff  was  part  of  theeosta  of  the  ezeootion  within 
the  meaning  of  section  1 1  of  the  Bankruptcy  Act, 
1890,  and  as  suoh  ought  to  be  aliowcKi. — In  re 
Buriof,  QAO.,  axor.  863. 

Fbatoulent  Prfffrkxck— 

12.  Rdransfrr  of  hiil  <>/  iuding  to  weiulor— Arals 

ruj.fri/  of  jinrrliiwr  —  titop/Mti/e  in  transitu. — -Tlie 
decision  of  the  Divisional  Court  (66  L.  T.  N.  S. 
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Gir>)  n^vt  rsi  1,  nnd  the  appeal  allowed  upon  the 
gruuud  tbut,  \x\yQH  the  true  view  of  the  currespond- 
enoe  and  facts,  there  had  not  been  a  concluded 
•gtaement  betw^an  the  vendors  and  the  bankrupt 
to  retain  the  bill  of  ladhtgr*  *nd  that  Consequently 
there  had  not  been  a  framlulnnt  preference. — In  n- 
(ySMivan,  Ex  parte  Fcni,  Bailer,  d:  Co.,  CA.~67 
L.  T.  464. 

OrnciAL  Ili;i  KivEu  — 

13.  Arnurs  omd  l>y  dehtur  /ur gat — DitCO/uiinvance 
of  tiipply  by  cviiijHniy — Jl'/iisal  to  emitiHUt  tuppl ;/  ut 
ftmvit  of  official  rectiver  mh/w,*  arnart  paid  — 
"Oimter**  or  **nn:upier**  of  prfmi$e»—0(u  Ads, 
18G0  <ti>.l  ISTl  -Jlauknipf,;/'  Art,  ISS.T  {U)  .f-  -IT 
Vict.  c.  o'2),  9,  70. — At  the  date  of  the  receiving 
Older  the  debtor  was  in  arrear  in  respaet  of  gas 
■applied  to  his  premises  doting  tM  pwnons 
qinuter,  and  the  company  in  oonseqnenoe  eat  off 
the  supply,  and  dcelined  to  reconnect  it  at  the 
request  of  the  ofticiiil  receiver  until  the  un  ears  were 
paid.  The  oflicial  receiver  ^>aid  the  amuuiit  claiuu'd 
under  protect.  On  application  by  the  trustee  in  the 
bankruptcy  for  repayment, 

Held,  that  the  offieial  receiver  could  not  be  said 
to  be  owner  or  occupier  of  the  premises  within 
flection  11  of  thi-  (r;w  Act,  1871,  and  was,  therefore, 
not  entitle  d  to  call  on  the  company  to  supply  him 
nith  gas,  and  that  the  application  of  the  tmstee 
xanst  fail. — In  rr  Smith,  Ex  parte  Ma$m,  <1.B.I>., 
BKOT.  iW— [181)3]  1  Q.  B.  323  ;  67  L.  T.  096. 

14.  "  Trade  or  liintiiii'sfi " — Lodijing-hotue  keeper 
ti(>t  providing  hotird — IJuukruptft/  Act,  1.S.S3  (4(5  tt  47 
I'jV^.  - .  o2).  s.  44. — A  person  who  takes  lodgers,  but 
does  not  provide  them  with  board,  carries  on  a 
"  trade  or  businOM  "  tritUu  the  meaning  of  section 
44  of  the  Bankruptcy  Act,  1SS3.— /n  re  Harrison, 
Ex  parte  OMcial  Meceiver,  u.u.d.,  bkcy.— 67  L.  T. 
600. 

Petittox— 

15.  Judgmait  creditor— Cod  hook  mining  company 
— •Action  hy  secretary  for  and  on  behalf  of  ahare- 
holdera— Stannaries  Ad,  1809  (32  <fc  33  Vict.  c.  19), 
M.  2.  IS.— Section  13  of  the  Stannaries  Act,  1869, 
whioh  empowers  cost  book  mining  oompanies  to 
sne,  in  the  name  of  Hieir  xnnser  or  scorotsry,  share- 
holders for  the  amount  of  unpaid  calls,  does  not 
emjKjwer  the  company  to  institute  bankruptcy 
proceedings,  in  the  name  of  the  secretary,  in  respect 
of  a  judgment  recovered  in  snch  an  action. — Ex 
parte  A$lmead,  In  rs  Ntmet,  O.A.  S70— [1893]  1 
Q.  B.  .590;  68  L.  T.  733. 

16.  Service—Petition  not  served — Uearing — Non- 
attendanee  of  j>etitioiier — Disviisaal  of  jtetitioii  - 
Bankrtiptcy  Hules,  188G,  rr.  1,)7,  I.'jS,  1G:$.  A 
petition  may  be  dismissed  through  non-attendance 
of  the  petitioning  creditor  or  his  ropraseulative, 
even  though  such  petition  has  not  been  served. — 
In  re  Hockley,  Ex  parie  Diteomd  Banking  Co., 
q.b  o.,  bkoy.— 68  l.  t.  589. 

Pboot— 

17.  Loan  to  trader — Interest  varying  irith  profits — 
Allowance  to  Im-  made  mi  innliility  to  pai/  in/reed 
interest  by  rrawH  of  d'Jiciency  if  profits* — Agreement 
void  for  uncertainty — Partnership  Ad,  1890  (53  .(•  54 
Ftd.  c.  39),  M.  2  (8)  (d),  3—28  A  29  Vict.  c.  86 
{BmitPe  Aa),  t$.  1,  5. — By  an  af^roement  between 
A.  find  T?.,  which  nnjited  that  a  statement  of 
account  aipfned  by  A.,  showing  the  credits  and 
liabilities  of  his  business,  was  the  basis  of  the  pro- 
posal thereinafter  made,  and  that  B.  had  agreed  to 
advanoe  A.  the  nun  of  £4.500,  it  me  uovidaa 
tiwt,  in  CMisidBration  <rftheMidrampaidto  A.  b7  < 


B.,  A.  w  iiiM  punctually  pay  interest  on  the  saEe 
by  two  regular  half-yearly  payments  of  i"462  10*. 
fur  every  half-year;  and  that,  in  case  A.  shooldts 
tinable  to  pay  any  portion  of  the  half-yearly  pay- 
ments upon  any  part  of  the  said  snm  of  £4,500  bf 
reason  of  the  dcfiv  ienoy  of  the  profits  of  A..th«si 
and  upon  every  .such  oc'asion  a  due  aUovaoce 
should  bo  made  by  B.  to  A.  in  reipeetof  theMM 
in  a  fair  and  reasonable  manner. 

In  pnrsasnoe  of  this  agreement  the  sum  of 
£4.500  was  advanced  by  B.  to  A.  Subsequently  A. 
was  adjudicated  a  bankrupt,  and  B.  tendertfd  s 
proof  for  the  amount  of  his  loan,  which 
rejected  on  the  ground  that  it  was  an  advance  to  a 
person  in  business  on  a  contract  that  the  leadtr 
should  receive  a  rate  of  interest  vaiying  with  tk* 
profits,  and  that,  by  28  &  29  Viet,  c  88  (BovOTl 
Act),  8.  '),  B.  was  postponed  to  the  other  creditors. 

Held,  that  there  was  nothing  in  the  agreenwiit 
to  show  how  the  allowance  in  respect  of  intcrwt 
was  to  be  oaloulated;  that,  as  the  sgreeaent 
showed  that  some  allowance  was  oontemputsd,  sod 
the  intention  was  expressed  in  such  vague  term^ 
that  no  allowance  could  have  bt'en  enforced,  tl- 
whole  agreement  was  void  for  uncertainty ;  wtne- 
quently ,  the  loan  was  outside  Bovill's  Act  altogether, 
and  B.  wee  entiM  to  prove  for  flie  ameat  viik 
the  other  creditors. 

Dedsion  of  the  Queen's  Bench  Division  (40  W.  K. 
428)  reversed. — In  re  Vince,  Er  j-tr!'  /,' i  r.'.  r,  •\a. 
138— [1892]  2  a  B.  478 ;  61  J.  a  B.  836;  i>: 
L.T.70. 

18.  MiKt<iJcf—Xo  licit— Application  to  iPitiWrT-' 
proof. — Decision  of  Vaughan  Williams,  J. 
W.  B.  608),  affirmed,  on  the  ground  that  the  deb-., 
in  nwpeet  of  whieh  the  proof  in  the  banknq^ 
was  tendered,  did  not  exist,  and  flat,  ibufoie, 
proof  might  be  withdrawn. — EspaHe  Ckaittlnrt 
Burr,  C.A.  116—67  L.  T.  349. 

19.  Surtiy — Liabilify  of  co-surety  to  eowfrrWr— 
Debt  provable— nankrupthj  Ad,  1883  (4^,  f  \:  t';  '. 
e.  52),  s.  37. — Under  sectiou  37  of  the  Ijinkr^ij  U 
Act,  1883,  the  liability  of  a  bankrupt  co-suretr  • 
oontribtttion,  though  unascertained  at  the  time  o: 
the  bankruptcy  proceedings,  is  a  debt  provable  B 
the  bankruptcy. — WolmTthauten  v.  ftullide,  CBA 
Wtti.,  J.— [1893]  2  Cai.  514 ;  6«  L.  T.  753. 

Hkcbtvtwo  Orbbr— 

20.  .h>d./!nn,f  dtht—Power  of  court  to  (^o  lAiai 
judgment— Uankrnptci  Act,  1883  (46  it  47  Tic*.  <•  3f^. 
«.  4,  sub-section  1  (g) :  i>. '-  I'artnership—**  Biili- 
xng  out "  at  partner — Liability^  retirtmg  partner /ir 
debts  of  firm  eontraded  after  meeoMion  of  partner- 
ship. — Upon  tbn  hfaring  of  a  creditor's  petition 

a  receiving  order  rtguirjst  a  jiidgnjrnt  debtor. 'J i 
Court  of  Bankruptcy  bits  p'n\  «t,  at  the  instance  c: 
the  debtor  himself,  to  go  behind  the  judgment  sad 
to  inquhre  into  the  valiouty  of  the  debt,  even  tbos^ 
the  debtor  has  previously  applied  in  the  actios  to 
set  aside  the  judgment,  ana  his  applioation  hts 
been  refused,  and  Sw  vefiiMl  alHTwd  Of  the  Owt 
of  Appeal. 

A  partnership  having  been  dissolved  by  mstMl 
consent  and  proper  notices  of  the  disadnlina  gisB« 
the  mere  fact  that  the  retiring  partner  aHoWflfts 

continuing  partner  to  carry  on  business  in  the 
firm  name  is  not  such  a  "  holding  out  "  of  ft* 
former  as  a  partner  as  will  rt-nder  him  liable  Lv  » 
debt  of  the  firm  contracted  after  the  diesnliiti'» 
with  a  peiwu  who  had  not  dealt  w«ii  theddCmu 
and  who  had  no  knowledge  of  the  dissolution.— ' 
re  Eraser,  Ex  parte  Central  Bank  of  London,  ca.— 
[1882]  8  Q.  B.  688  ;  67  L.  T.  401. 

21.  JteeteAm— ObRMNi      peNKomkig  oadKhr." 


Digitized  by  (bOOgle 


17  Bankruptey* 


DIGEST.  Baitkruptcy  (IrOand),  13 


A  receiving  tmlcr  having  been  made  uj^aiust  (i 
debtor,  h<!  paid  the  pedtioning  creditor's  debt  and 
t4)plied  to  the  registrar  to  rescind  the  reoeiTing 
order.  The  only  fact  proved  before  the  registrar 
TM  that  the  petitioning  creditor  consentod  to  the 
rpHisHion.  The  registimr  mcuided  tiie  zcoaning 
order. 

Held,  tlial  iSb»  re|^trar  had  not  sufficient  evidence 
before  him  on  which  he  could  rescind  the  receiv- 
ing order.— Kb  parU  Offleiai  Beeavvr,  In  n  Flatau, 
(U.  52«J— [1893]  2  Q.  B.  219;  68  L.  T.  740. 

Secubed  CBEDrroa— 

22.  Receiver — Judgment  ereditort — Appointment  of 

T'Cfii-tr  I'f  fijiiifnhfc  iitlntst—Unnkrnptcij  Ad,  1883 
(40  .1  -17  I  Vd.  c.  o'l),  Si.  y,  45,  1(58.— In  July,  1891, 
judgniont  wus  obtained  by  the  appellants  in  an 
scttoo  for  £316,  under  which  exeoatioii  wu  issued 
■pinit  the  debtor's  goods  with  no  efilBot.  In 
JwniaiT,  1892,  the  d«'btnr  bectiiiio  entitled,  undfjr 
thewfll  of  his  moth(!r,  to  a  aharu  in  her  rcsiduiiry 
D'lil  mill  ]ii  rsiMiial  estate  la  March,  1S!)2,  the 
spneilants  (jijt  iiin  d  on  an  tx  ^tarU  applic^ition  an 
oroar  Bpijuituin^'  ^  receiver  in  respect  of  such 
diKO.  lu  Maj|r«  IS&SLt  the  debtor  was  adjudged 
baatcnipt.  The  appellants  moved  for  a  declaration 
tliat  tin  y  were  st'curt  d  creditors  in  respect  of  the 
•bare  to  which  the  debtor  was  entitled  in  the 
redduary  estate  under  bin  niotber*a  will  b^  viitaie 
of  the  order  aftpointing  tbo  receiver. 

Held  (affirming  the &oiflioii o£  Vaughan 'WilliuiB, 
J.,  41  \\.  K.  2j.)j.  that  theordardid  aotoonstitate 
theiii  swjured  creditors. 

/Vr  Lindlcy  and  Boweu,  L.JJ. — An  order  ap- 
pointing a  receiver  ought  not  to  be  made  on  an  ex 
parte  appHoation  to  the  judge  in  chambers.— /n  re 
PnH»,  Ex  parte  Taylor  .t  Sons,  aA.  8S7— [1803]  1 
Q.  B.  648 ;  62  L.  J.  Q.  B.  ;i92. 

23.  Valuation  of  teturity— Proof— VaUunHtm  in 
UiUe—JhvidentU  on  $ecurities. — The  bankrupt,  prior 
to  h!s  bankmptcy,  by  five  similar  agi-eeiuont,>i 
horro\ve<I  sums  of  iiionoy  from  G.,  depositing  on 
each  occasion  certain  shares  as  collateral  security. 
The  agreementa  provided  that  the  securities  should 
extend  to  onymiot  of  monflf  in  which  the  faaok- 
rupt  might  be  indebted  to  O.  while  tha  abates  re- 

maineil  m  his  h;in<l3,  and  G.  was  authorized  to  usn 
and  employ  all  such  securities  at  his  own  risk.  At 
the  dato  of  tbo  bankruptcy  the  amount  due  by  the 
bankrapt  to  G.  wus  £26,000.  Some  of  the  seonri- 
ties  deposited  were  then  comparatively  worthless, 
w)me  were  valuable,  but  O.  valued  the  whole  in 
hulk  at  £19,000.  Since  the  baiikrui)ti  y  G.  had  re- 
ceived aa  dividends  on  Ih''  slian  s  IxM  liy  him 
£1,775,  but  did  not  give  credit  for  this  sum  in  his 
proof,  daiming  to  set  it  off  pro  fsmfo  against  the 
iDtsrest  due  to  him  oa  the  amoanfe  laiireaentod  by 
the  seourities. 

Held,  tbiit,  under  the  circurastancei,  O.  was 
entitled  to  retain  the  dividends  so  received,  and 
that  under  the  agreements  he  was  not  compellable 
to  vdhubto  amarately  the  secoritiea  held  by  him.— 
I»f»J>uSMt  BKOY.  (Ir.}— 29  L.  S.  Ir.  8M. 

Sae  ailflo  Bahjuiuwo»,  U, 

Stayino  Proceedings— 

24.  I  Vrit  of  tiaputMtion — Povoer  q/* court  to  rettrain 
^IMition — Seeuirtd  eredOor-^Battkrutiey  Act,  1883 
(40  .(  IT  Vict.  c.  o'i),  St.  9,  10,  45.— By  section  10 
of  the  Bankruptcy  Act,  1883,  the  court  may  at 
any  time  after  the  presentation  of  the  bankruptcy 
petition  atay  any  action,  execution,  or  other  legal 
iiioooaa  a^Mnat  tim  property  or  paEMm  of  the 
debtor. 

By  aection  9,  on  tbo  mamng  of  a  receiving  order 
•a  cAoial  noehar  diall  ba  tiMnbj  oooalitalad 


receiver  of  the  property  of  the  debtor,  and  ,  •  • 
no  creditor  to  whom  tbo  debtor  is  indebted  .  .  . 
shall  have  any  remedy  against  the  property  or 
person  of  the  debtor  in  resect  of  the  debt,  or  shall 
commence  any  action,  &c.  .  .  .  but  this  eootion 
shall  not  affec  t  tiie  iinwi/r  of  any  si-L-iimd  creditor  tO 
realize  or  otherwise  deal  with  his  security. 

The  debtor,  who  was  trustee  of  A.  B.'s  estate, 
waa  ordered  to  pay  into  court  in  a  ohanceiy  action 
a  oertain  sum  of  money,  being  part  of  snot  eatato. 

On  his  failing  to  coiiii  ly  with  thg  order,  a  writ  of 
sequestration  was  issued  under  which  his  jiroperty 
was  takoi  poaaesaion  of.  A  receiving  order  was 
subsequently  mada  against  the  debtor,  and  on  the 
application  of  the  official  xeodver  and  the  petition- 
ing creditors  all  further  proceedings  under  the  writ 
of  sequestration  were  restrained.    On  appeal. 

Held,  that  the  decision  was  i hth  t,  and  that  the 
plaintiff  in  the  chancery  action  bi  ing  a  creditor  and 
not  a  secured  creditor,  was  properly  restrained 
under  section  10  from  enfoiciag  the  writ  of 
sequestration. 

Srmhli,  the  order  in  chancerj',  oven  when  followed 
by  the  writ  of  Kefjuejitration,  did  not  make  the 
plaintiff  a  set  un  il  (  reditor  within  the  meaning  of 
section  46. — lu  n  JIaatingat  Ex  parte  Hammond- 
Brown,  Q.B.D.,  bkct.— 61  L.  J.  Q.  B.  654  ;  67  L.  T. 
234. 

VOLTTXTABY  SEXTIiSIBST— 
23.  (rijt  of  diammdt  hy  hvuXmndto  wife  with  in  two 
ymrt  of  ty  hittkruptni — t7<nr/i  of  tritsttr — "  tktile- 
nient  "'—Buukruptc,/  Ad,  18H.3  (1(3  <(•  47  Vid.  c.  52), 
g.  47. — A  gift  of  diamonds  by  a  husband  to  his 
wife  is  a  "aetUementi"  on  the  wife  within  the 
meaning  of  aadion  47  of  the  Bankruptcy  Act,  1S83, 
and,  in  the  event  of  the  husband  becoming  bankrupt 
within  two  years  afterwards,  such  settlonent 
will  bo  void  as  against  his  trustee.— /n  r«  Van$ittartt 
Ex  parte  Browne  <l.B.D.,  BKCY.  32— £1893]  1  Q.  B. 
181 -68  L.  J.Q.  B.  277  ;  67  L.  T.  M2. 

26.  Ptirehater— Pledge  of  adlled  property  by  donee 
to  third  fOftiet  before  edtlaneitt  declared  void— Title 
of  truttee  in  bankruptnj—Bankrttpiey  Act,  1883  (46 
.{•  47  1 7c/.  c.  <.  47.  -The  operation  of  section 
47  of  the  Bankruptcy  Act.  1N83,  is  confined  to  the 
person  who  claims  under  the  voluntary  84'ttlement  as 
doaee,  doea  not  extend  to  a  purchaser  for  valu- 
able oonalderatian  in  good  faith  from  such  donee, 
at  any  rate  where  such  purchaser  bad  no  notice  of 
the  settlement. — In  re  VaMittart,  Ex  parte  Brown 
(No.  2),  Q.B.D..  BKCY.  286— [1893]  1  Q.  B.  181;  62 
L.  J.  Q.  B.  279  ;  6S  L.  T.  233. 

27.  **  Void  "—Modgaye  of  sdtled  prowrtij  by  donee 
before  aeUlement  declared  void— Bon.\  fide  purduiser 
for  valuaile  comidmUion—TitU  <tf  truttee  in  hank- 
ruptcy—Omulruetion  of  ttatute  —  Bemkruptey  Aet» 
1SS3  (46  it  47  Vid.  r.  52),  f.  47.— The  true  meaning 
of  the  word  "void"  in  section  47  of  the  Bank- 
ruptcy Act,  1883,  is  "  voidable."  The  title  of  a 
pnichaaar  for  valuable  consideration  in  good  faith 
R*om  tiie  donee  under  a  voluntary  settlement  prior 
to  the  avoidance  of  such  settlement  cannot  altor^ 
wards,  therefore,  be  defeated  by  the  InMlee  in 
bankruptcy  of  the  settlor.— la  rs  BnMf  Ex  pafU 
Norton,  Q.B.D.,  BKCY.  623. 

See  also  Deutous  Act,  2 ;  VSBOftfVT  SoaOXTf 
2 ;  Landlord  and  Tenaxt,  11 ;  PAKTNEnauip,  1; 
Practice,  25 ;  Vendou  an  d  PuucaiAflKa,  13. 

BANKRTTPTCY  (IRELAND) :- 

1.  C<mp<>''il>('n—Inttaltnents — Surdii  -F.Uduni  of 
remedy-^CIaim  to  prove  in  adminiitration  action  for 
onoimiiiMC— A  debtor  carried  in  an  arrangement 
lor  aooapMttianpayitUaiB  thiaa  jnatalniMita,  the 
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.  Uit  jaourad  by  i.r->mI«8ory  nota  of  tho  debtor  f 
and  a  surety.  Tun  laut  iustalmont  uot  having  boen 
paiil,  a  eroditor  aaed  the  surety  on  tho  proiuis- 
Nory  not«,  and  reooverod  jud^eat,  but  wu  auble 
to  reaUza  anything  under  it.  The  debtor  having 
died,  in  an  action  to  admiiiigter  hit  eatate,  the 
creator  sought  to  prove  for  the  amount  cf  his 
ongiaal  debt,  aftft-  giving  cradift  for  the  MBOvnt  of 

the  two  first  inatalmi'iits. 

Held,  thjit  tho  creditor  hud  elected  to  enforce  tho 
coiiipiisition.  mid  that  ho  could  only  piove lor  the 
aniuunt  of  the  unpaid  promissory  note. — MaiOm  T. 
M'ujnUh,  M.it.  (Ir.;— 31  L.  R.  Ir.  100. 

2.  JJebtor'a  Buuumms — Judgment  debt  at$igited  in 
tratt— Bankruptcy  {Ireland)  Ad.  1872  (35  S  98  Vtd. 
c.  3S),  *.  21,  nUt-trcdon  6 ;  $.  30,— The  assignee  of  a 
judgment  debt  for  sufficient  amount,  though  a 
trustee  of  tho  monpys  due  tlu  roon  for  other  persons, 
is  entitled  to  obtain  in  his  own  name  a  debtor'a 
summons.  —  /,,  re  ininni,  Bz  parte  Moni$,' 
UKCV.  (Ir.)-.31  L.  R.  Ir.  111. 

3.  Prominf  to  jMii/  dfh(  diicharged  by  eertifieaie — 
Corrupt  a'jreemt  iit  hi/  crtditor  ns  to  compimtion — 'JO  <fc 
21  Vid.  c.  60.  *.  147—35  cfc  36  Viet,  c  58,  M.  70. 
—The  court,  upon  the  evidence.  alBrraed  the  order 
of  tit»  Tioe-Chancelbr  (27  L.  R.  Ir.  i:il)  that  the 
dafendant  was  entitled  to  hold  thn  proceeds  of  a 
policy  of  insuriiiK'o  as  security  for  tho  balance  due 
on  a  trading  account.— ifaAa/m  v.  M'Vullaijh, 
C.A.  (Ir.)— 29  Ii.  S.  Ir.  4M. 

4.  S'ttUment—Tra/l  r—A/lrr-aajuini  pnptrtjf— 
]kiuhni},toj  {Inlai.'l)  A  ,n<  iidmcut  Act,  1872,  $.  52. — 
In  1^S3  a  tnuier,  byu  marriage  settlement,  a.-^slgned 
to  trustees  his  leasehold  premises  in  which  he 
oarriod  on  buainess,  and  all  property  then  belong- 
ing to  him,  or  thereafter  until  the  raising  of  the 
■nm  of  £600,  upon  trust  for  the  husband,  or  until 
he  should  be  adjudicated  bankrupt,  and  upon  his 
death  or  bankruptcy,  upon  trusts  over.  It  was 
thereby  dodared  that  nil  the  future  proiwrty  of  the 
husband  thereby  expressed  to  be  assigned  should  bo 
sabjeot  to  tba  tmsta  of  the  settlement,  although  the 
flamoor  aiqrpaittbflraof  might  not  be  capable  of 
passing  at  lavr  by  the  assignment.  The  husband 
was  allowcrd  by  tho  trusto.-i  (o  nm.iin  m  undis- 
turbed possession  of  the  property  h"  had  at  the 
dat(!  of  the  setth'mentand  all  subsequently  acquired 
j>ro])crty  until  he  was  adjudicated  a  bankrupt. 

Hold,  that  the  settlement,  in  80  fw  as  it  purported 
to  charge  af ter-aoquired  property  not  actually  paid 
or  traosferred  at  tiie  date  of  the  adjudication,  was 
void  as  against  his  ossignet  s  in  bankruptcy  under 

section  o'l  of  tho  Bankruptcy  (Ireland)  Act,  1872.  

/«  re  WOrokant  MEor.  (fr.)— 31 L.  IL  Ir.  22ft. 

BBTima.— SwOamivo.  1, 2. 

BILL  of  EXCUAXGE 

1.  I'Wtiijn  bill— Protest  for  nim-payment—Protett 
fur  Itdtrr  Kciiritij —Acceptance  supra  protett  for 
hunour  of  drawer — (^otnmiBaion — MeoMunqf  damage$ 


from  tl 


no  Hori  jitor  tllO  expt'iisi  s  of  n  necessai-y  pro- 
test uudcr  tho  BlOa  of  £xchuuge  Act.  1882. 

.svcu«,  with  the  expenaes  of  an  mwinmaiarr  nro- 
test.  ' 

Tho  B.  Bank  claimed  to  prove  against  the  E. 
Bank,  in  liquidation,  for  the  cxpensrs  r,f  protest 
for  non-payment  of  bills  drawn  by  H.  m  Uruzil  and 
firi-.  pted  by  E.  in  Eii^Iiiud,  and  also  for  the 
expenses  of  protest  for  bettt  r  security  in  the  case  of 
bills  that  had  been  so  protested,  and  for  the 
amount  of  a  oommissioa  paid  by  the  &  tt*t»v  to 


thrnr  banksri  in  Loiulon  for  the  aeesptanoe  of  th» 
bills  for  honour,  and  for  providing  the  money 
required  to  meet  that  auoeptanoe. 

HeU,  that  the  B.  Bank  might  prove  lor  the 
•xpeDin  of  protest  for  non-payuient,  but  not  ior 
the  exj^enses  of  protest  for  better  aeoniitj  or  tiM 
amount  of  th**  commission. 

Ex  parte  ■'  i.  /i.  fa  r>-  fhlhAiu'e,  M  W.  R.  2W. 
W.  R.  128,  Iti  a  B.  D.  102,  ISU.  R.  I>  2-">.  and 
Prrhn  V.  Royal  Hank  of  Liverpool,  IS  \V.  K.  -i'V.',, 
L.  B.  5  Ex.  82,  eamlaiiMd  ana  distiuguiahad. — /m 
re  En^i$h  Rtnk  of  Ike  Btver  Flate,  Ex  parte  Batico 
dr  Itrazil  ( ir  P.  CHI.,  J.  531— [1803]  2  Ch.  438; 
62  L.  J.  Ch.  uTS. 

2.  Injiinciii'ii  to  rrstraiu  tttgotiatiou — Bmr'r — 
Holder — Delivery  icithout  indortemcnt — Snhsr/pirnt 
t'udnrtement — Solicitor — Contnnpt  of  court — Biiit  of 
Kjckanye  Act,  1882  (45  &  4«  fid.  c  tJl),  u.  2.  .^l. 
«ttfr-MC(iion«  1,  3,  4. — li.  was,  in  July,  I8<^J. 
restrained  by  injunction  from  "  negotiating,  pledg- 
ing, or  disposing  of"  eortain  }r.]U  of  exch.anzc. 
which  were  payable  to  order.  IL'  had,  provio'isly 
to  vhat  date,  deposited  with  his  s  ilicitor,  Y..  the 
bills  in  question  to  secure  a  debt,  and  in  October, 
1892,  while  the  injunction  was  still  in  force,  h<>,  at 
the  nqmat  of  Y*,  tndooed  one  of  the  bills.  On  a 
motion  to  oomndt !«.  and  Y.  tot  eoniempt  of  oonrt, 
on  the  ground  that  the  bill  had  besn  negotiated 
contrarj-  to  tho  injunction, 

Held,  that,  by  the  indorsement  in  October,  1n9.', 
Y.,  who  up  to  that  time  had  been  merely  the 
transferee  of  the  bill,  became  the  "  holder  "  of  it 
witlitn  the  meaniiig  of  the  Bills  of  Exchange  Act. 
and  the  bill  was  for  the  first  time  "  negotiated" 
within  the  meiining  of  section  31,  sub-section  ),  and 
that  there  bad  been  a  contempt  of  court. — JMy  r. 
L<'ioihHr$t,cBi.i>.  an.,  J.  283—62  L.  J.  Gh.  331; 
68  L.  T.  17. 

3.  Promissory  note — Xote  ixiyablt  to  order — Tra.m/er 
hif  delivery  only — Liabilitt/  of  maker  to  transf^rtt — 
itilU  of  Exchange  Act,  1882  (45  ,t  46  Fief.  c.  Gl). «. 
31,  tuhtedion  4. — A  promissory  note  made  payable 
to  the  payee  or  ortler  was  transferred  by  delivery 
without  indoreoment  to  the  plaintiff  as  security  for 
the  repayment  of  an  advance.  The  transferor  ili  l 
not  intend  to  part  with  tho  whole  of  his  rights  ia 
the  note,  nor  to  indorse  it. 

Held,  that  the  plaintiff  oould  not  recover  upon 
the  note  agalnat  ue  nmker,  section  31,  sub-eeetioB 

4,  of  the  Rills  of  Exchange  Act,  18S2,  not  civin<r 
him  any  such  right  of  action. — (foo<l  y.  U'alktr, 
aB.D.— 61  L.  J.  Q.  B.  736. 

4.  Benewal — Quarantre — Variation — Diteharge  of 
eurdy. — This  was  a  claim  in  an  administration 
action.  The  following  letter  was  sent  to  tho 
claimant's  firm  by  the  testator,  dated  the  24th  of 
December,  186U ;— "  In  reply  to  your  letter  of  the 
22nd  inst.,  I  hereby  guarantee  the  pavment  by  F. 
of  two  bills  you  intend  to  renew  for  him,  one  for 
£1,048  lOs.  6d.,  and  the  other  for  £462  6b.  6d..  dne 
rctnectivdy  the  S8th  inst.  and  the  4th  prox."  Two 
bills  were  drawn  by  tho  claimant's  firm  on  F.  for 
three  months,  both  dated  the  22nd  of  December, 
1S(>(5,  one  for  £1,025  6s.  lid.,  and  the  Ollier  for 
£435  10s.   These  bills  were  not  met. 

North,  J.,  held  that  a  "renewed"  bill  meant  a 
bill  between  the  same  parties  for  tho  same  auoant 
for  the  same  period  as  and  commencing  from  the 
date  of  expiration  of  the  original  bill;  and  that 
in  this  case  there  was  such  a  variation  of  the 
liability  guannteed  tiiat  tiie  guanntar'e  cetrte  was 

Held,  hgrihe  Oonrt  of  Appeal,  tint  the  word 
I  not  need  In  ita  tedmioel  aeon  bj  the 
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testfttor,  bat  thftt  he  meant  to  ^mrrvntee  the  pay- 
ment of  tbo  amouut  of  tho  old  billn,  aud  that 
nothing  had  b^^poned  to  diaohaige  hka  bom  hk 

guarantee. 

Decision  of  North,  J.  (40  W.  R.  CIS),  revefsad.— 
R<trl>rr  V.  Muekrrll,  c.A.  311— G8  L.  T.  29. 

5.  Validity— BiU  payabU  to  "  wdtr  "—BilU 

ttf  Exchange  Aet^  1W2  (45  A  46  Vid.  c.  61).  at.  3»  5. 

7,  M. — ^Aa  iDBtntment  was  made  pajaUe  to  "  

Older.'*  and  the  blank  vnm  nover  filled  in. 

Held,  that  it  was  payable  to  "  my  ordor,"  that  is 
the  order  of  the  druwcr,  and  that  it  was  a  valid 
bill  of  exchange.— GSIamkrAljtl  T.  Ywntttt  CA. — 
:iM>3]  '2  Q.  B.  -JOn. 

•See  also  Powei;  of  Attobitet,  2. 

iilLL  of  SALE:— 

1.  Building  agreement  —  Auignment  of  building 
agTcement,  with  plani  and  materiaU,  aa  teeurity  for 
h«n — Whether  tueh  at»lgnme»i  it,  aa  regards  plant 
and  materiaU,  a  hill  of  mde — RHIh  «/"  Salt  Act.'i,  1R7S 
(41  «fr  42  Vict.  r.  31),  V.  4.  <i>,<l  lH.H-2"  (4.i  .(;  4t)  Vict.  r. 
43),  ,1.  S. — A  dofuiuent  iksHifjning  to  a  stninger,  as 
security  for  a  loan,  a  building  agreement  made 
between  tho  assignor  (a  builder)  and  a  landowner, 
together  with  all  plant  and  nmtttiak  then  on  the 
premises,  or  which  might  be  brought  on  the  pre- 
mises, but  giving  no  express  power  of  seizuro  or 
sale  in  case  of  default  of  paynn  nt,  though  themort- 
pagff  had  i)ower  in  certain  eventa  to  takf  possession 
of  pLmt  and  materials  and  complete,  is  a  bill  of  sale 
as  regards  such  plant  and  materials,  and  veqnires 
legiatratioa ;  otherwise  snoh  dooament,  M  i«gaidi 
the  plaat  and  nateiult.  will  be  void. 

Climpson  V.  Cohs,  38  W.  B.  110,  23  Q.  B,  D.  4G5, 
distinguished.— C'Aurc/i  t.  Sage  {Froy,  claimant), 
u  B.D.  175—67  L.  T,  800. 

2.  Default  in  payment  Seizure  of  gooda—Condi- 
tional  tender  of  amount  due — Ilemm-al  nf  gofxla — Trca- 
l'U$ — Stdtmption — llUh  of  ,s  n'.  Ji  IsSJ  i  },)  &  40 
IVrt.  c.  43),  t.  7. — The  grantor  of  a  bill  ol  sale  in 
the  form  prescribed  b7  the  BilU  of  Sale  Aot,  1882. 
having  made  default  in  payment  of  %  sun  of  money 
thereby  secured,  fbe  mntee  Mixed  the  goods  com- 
prised in  the  htli  of  sue.  More  than  five  days  after- 
wards, the  goods  not  having  been  yet  removed  from 
the  grantor's  prrmisti},  the  grantor  tendorod  pay- 
iiK^nt  of  the  amount  duo  under  tho  bUl  of  wile, 
snhjoct  to  a  condition  as  to  the  giving  of  a  receipt. 
The  grantee  declined  to  comply  witii  the  condition, 
and  removed  the  goods. 

Held,  that  the  grantor  ooold  not  maintAin  an 
action  of  trespass  against  the  grantee  for  tho  re- 
moval of  the  goods,  but  might  rcdft'su  them  on 
payment  of  principal,  interest,  and  expenses  in- 
curred by  the  grantee  in  the  seizure,  and  tlw  costs 
of  the  daim  for  redenuition.— i/oAimms  t.  Dinro$e. 
CA.  371— [18031  1  Q.  B.  012;  02  L.  J.  a  B.  91 ; 
68  L.  T.  485. 

3.  Execution  by  attorney — Orantee  of  bill  tmpoitUed 
attfruey — I'ayment  on  demand — BiUe  of  Sale  AcU, 
1878,  «.  10.  uiif»tttiml't  emd  1882,  «.  10.— Debtors 
covenanted,  in  ease  of  default  of  payments,  to 
f  xecutf  such  a  hill  uf  sale  iis  their  crMitor's  solici- 
trr  might  reasonably  require  ou  its  being  tendered 
t'>  thorn,  find  in  case  of  non-execution  appointed 
their  creditor  their  attorney  for  tbo  poipose. 
Creditor  prmcnted  a  bill  in  which  tiie  money  owing 
was  VKfWie  on  demand. 

Held  (following  Ilttherington  v.  Groome,  33  W.  R. 
ln.{,  13  Q.  B.  D.  78!»).  that  tho  bill  jms.'nted  was 
invalid,  as  not  in  statutory  form,  but  that  tho  credi- 
tor was  entitled  to  tender,  and,  if  necessary,  to 
execute,  a  proper  biU  of  aal9,—FumivaU  v.  Mudton, 


cn.v.  xoR  ,  T.  .T,j<-[1898]  1  Oh.  339;  63  Lb  J.  Ob. 

178;  68  L.  T.  378. 

4.  Form  in  $chtduh — Untrue  ttatemfnt  of  con- 

sidtration — "  T'rm  for  tJir  <hfiii.<iii)n  •  f!ie. 
teciirity^' — Agrninnil  to  fiarr  jtr,\>r  nronrar  li>  utht-r 
$ecuritie» — HiiU  of  Sale  Art  (1878)  Amendintnt  Act, 
1882  (45  A:  46  Vict.  c.  43).  «*.  8,  9  ;  Form  in 
schedule. — A  bill  of  sale,  given  by  way  of  security 
for  an  advance,  was  expressed  to  be  made  in  con- 
sideration of  a  sum  of  money  paid  by  the  grantee 
to  tho  grantor.  At  the  timo  of  tho  execution  of 
tho  bill  of  sale  an  agreement  was  made  between 
the  grantor  and  the  grantee  that  the  grant«e  would 
not  enforce  the  bill  of  sale  until  certain  other 
securities  in  the  hands  of  tho  grantee  were  first 
realized  or  attempted  to  be  realized.  This  agree- 
ment was  not  inserted  in  tho  bill  of  sole.  In  an 
action  by  tho  frrnutor  to  have  tho  bill  of  sale 
declared  void  and  delivenHl  up  to  bo  cancelled, 
up^n  the  ground  that  it  was  void  under  section  0 
of  the  Bills  f»f  Sale  Aot,  1882,  as  not  being  in 
acoordaaoo  wiUi  the  form  in  the  schedule,  tho 
grantee  counter-claimed  for  the  principal  sum  and 
interest  under  a  covniaut  for  repayment  by  tho 
grantor  contained  in  the  bill  of  sale.  At  tho  trial 
It  was  iirovcd  that  the  consideration  was  not  truly 
stated. 

Held,  first,  that  the  luitrue  statement  of  tho  oon- 
■idefatkm  did  not  make  the  bill  of  sale  void  under 
section  9,  as  not  being  in  accordance  with  tho  form, 
but  only  made  it  voiu  within  section  8  in  respect  of 
the  personal  chattels  comprised  therein ;  and, 
secondly,  that  the  agreement  that  tho  bill  of  sale 
dumld  not  be  enforced  until  tho  i  thor  securities 
woM  realised  or  attempted  to  bo  realized  was  not  a 
'*t«rm  for  fho  defeosuioe  of  the  security"  within 
the  meaning  of  those  words  in  tho  form,  and  tliat, 
therefore,  the  non-insertion  of  this  agreement  in  tbo 
bill  of  sale  did  not  make  tbo  hill  of  sala  void  under 

section  9. 

Held,  therefoN,  that  the  covenant  for  repayment 
hj  the  grantor  renuJnsd  una&iBoted*  bat  that,  aa 
t£e  other  eeeoritics  bad  not  been  exhausted,  the 

counter-claim  was  premature. — Heafltine  v.  Sim- 
mons, c.A.  07  — [1892j  2  U.  B.  547;  62  L.  J. 
Q.B.  5;  «7IkT.eU. 

5.  Pl<d<i<' — Trauitfcr  of  proptrtif  —  Posacuion — 
mils  of  Sale  Ads.  1878  (41  .0  42'l7f<.  c.  31)  iiud 
1882  (45  4(j  Vid.  c.  43).— The  sheriff  having 
seized  tho  goods  of  A.  under  a  Ji.fa.,  the  appellant 
(an  auctioneer)  sKrecd  verbally  with  A.  to  pay  out 
the  sheriff,  provided  he  waa  pot  into  possession, 
with  authority  to  sell  by  aactitm  and  to  repay  him- 
8<  If,  handin;,'  over  tho  balance  (if  any)  to  A.  The 
RhcrilT  was  paid  out,  the  man  in  possession  romain- 
ing  in  possession,  not  for  the  sheriff,  but  for  tho 
apjMillant,  and  a  document  was  then  drawn  up 
embodying  this  arrangement. 

Held  (reversing  the  decision  of  tJie  Court  of 
Appeal,  39  W.  R.  1.  25  Q.  B.  D.  421),  that  the 
ai)i>elhiiit  did  not  got  his  title  luidiT  tho  ducumont, 
but  by  virtue  of  tho  transaction,  and,  consequoutly, 
that  there  was  no  bill  of  sale  within  the  Bills  of 
Sale  Acts,  1878  and  1882. 

Ex  parte  IMbard,  35  W.  B.  2,  17  Q.  B.  D.  090, 
approved.— 6'Aar/MtoortA  v.  MiUa,  0.1*.  (B.)  12^— 

11892]  A.  C.  231;  CI  L.  J.  Q.  B.  830  ;  66 
hT.  690. 

6,  Receipl  —  Exrcutinn  -  ~  Ootxh  Mihl  jiriittfrli/  — 
lif^cipt  giirn  hi/  shtriff—lSilh  of  Snh  A<  t,  I878'(  ll 
if-  42  Vid.  r.  31).  4,  S,  10. — Goods  soized  by  tho 
sheriff  under  a  writ  of  execution  were  sold  privately 
by  leave  of  tho  court,  and  a  receipt  was  given 
fay  the  sheriff  to  the  purchaser  in  tbo  following 
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form: — "  Beoeived  from,  &o  tho  sum  of 

£122  Is.  Od.,  being  for  the  goods,  chattola,  and 
effects  now  in  and  uj>on  the  premises  No.  471, 
Betlinal  (ireon-road,  which  were  seized  by  the 
sheriff  of  tho  county  of  London  under  and  by 
virtue  of  a  writ  gf  fi»  fa.,  and  hereby  sold  as  far 
as  ha  lawfdUy  can  or  may,  without  any  warranty 
of  title,  and  with  the  consent  of  tho  defendant, 
who  is  a  builder,  and  under  an  order  of  tho  1 
master."  The  goods  were  left  bv  the  purchaser  in 
the  poascwion  of  tho  debtor  unial  the  presentation 
of  uia  hankruptcy  petition. 

Held,  that  tho  docuMieiit  was  a  bill  of  sale  within 
the  meaning  of  the  Eills  of  Sale  Act,  1878,  and, 
not  being  registered,  must  be  d('<  lared  void.— 
/»  re  Uttod,  Ex  parte  Blandford,  g.B.O.j  SKCY.  658 
—68  L.  T.  091. 

7«  Bi -rnjistration  — ■  Accidental  oini'stion  to  re- 
regiairr — Exte}uion  of  time — liankmptoj  of  grantor 
iuneriKniwj—IUlh  of  Sale  A^,  1878  (  II  clr  42  Vict.  c. 
31),  9$.  11,  H. — Under  section  14  of  the  Bills  of 
Sale  Act,  1878,  tho  court  will  not  rectify  an  acci- 
dental oniission  to  re-nT-'ister  a  bill  <ii  aale  by 
extending  tlio  time  to  re-register,  as  against  the 
trustee  in  bankruptcy  of  the  grantor,  where  the 
baakruptoy  has  intarreiMd  between  the  lapibg  of 
the  onginal  registration  and  the  appUoation  for 
extension  of  time. 

Crew  V.  Cumuumji,  M  W.  K.  008,  21  Q.  B.  D. 
420,  followed. 

In  re  Dobbin,  ;Hi  L.  J.  Q.  B.  3d  W.  B.  Dig. 
33,  not  followed. 

Decision  of  tlie  Queen's  Bench  T>ivision  (Lord 
Coleridge,  C.J.,  and  Collins,  J.)  afKmied. — /;*  re 
Piir.iniia  and  Ftirbers  Bill  >f  Sale,  C.A.  468— [1893] 
2  y.  B.  122  :  62  L.  J.      B.  366 ;  68  L.  T.  777. 

8.  fipff  ific  description — Inventory  or  telieduh  there- 
in rrfVri  fl  t»~f{t,jistrativ>i—Jtill»  of  Sale  Act,  1878 
(41  &  42  rict.  c.  31),  a.  10,  ttib-$ection  2-~JiiU»  of 
Sale  Act  (lK-8)  Amendment  Act,  1882  (45  ft  46  Vict, 
e.  43\,  «.  4. — A  bill  ol  sale  was  ainn  in  respect  of 
the  famitore  and  other  chattels  in  tho  grantor's 
house.  Tho  schedult^  annexed  to  the  bill  sjx  ciiied 
tho  fumituro  and  other  chattels  in  ejich  room  of 
tho  house.  Under  the  heading  "Study"  was  the 
item,  "  Eighteen  hundred  books,  as  per  catalogue." 
The  hQl  of  sale  and  the  eohedi^  were  ngietered, 
but  not  the  catalogue.  Ko  evidence  wat  given 
that  thero  was  any  diiBetllty  in  identifying  the 
books.  . 

Held  (affirming  tho  judgment  of  Cave,  J.),  that 
the  catiilogue  was  not  I'etetred  to  in  the  bill  of  sale 
within  the  meaning  of  section  10,  sub-seotion  2,  of 
the  Bills  of  Bale  Act,  1878,  and  that  the  noh- 
regisfration  of  the  eiitHln<,'iie  did  not,  therefore, 
render  tho  bill  of  sale  void  ;  and  that  the  books 
were  '*  spocitically  described"  in  the  schedule 
within  section  1  of  the  Bills  of  Sale  Act,  1882.— 
Davidton  OarUon  Bank,  C.A.  132— [1893]  1  Q.  B. 
82 ;  02  li.  J.  a  B.  Ill ;  07  L.  T,  641. 

0,  "  True  owner  "^JJilU  of  Sale  Act  (1878) 
Amendment  AH,  1N82  (4A  A  46  Via.  e.  43).  «.  5.— 

Tho  "true  r)wner''  of  the  jxTsonal  chatt<-ls  de- 
.seribed  in  ti  bill  of  sali'  at  the  tinii'  nf  its  e.\<'<'ution, 
within  the  meauiuj;'  of  section  •»  nf  tlie  ISills  of 
ijalo  Act,  1882,  must  bo  taken  to  iueludu  the  perttou 
who  is  tiie  legal  owner  thereof  at  that  time,  irre- 
spective of  whether  he  is  also  the  equitable  owner 
or  oidy  trustee  for  another. — In  re  Sarle,  Kx  parte 
Willinmn,  <|.ii.i>.,  BKor.— {1892]  2  Q.  B.  S91 ;  67 
L.  T.  0S»7. 

BUILDING  SOCIETY 

1.  Arliil I i  -  I'liift  r  fit  tliv  f  ariiit rftliir.H  to  diitc 
a  «f«c — liuildiiitj  Societies  Ad,  1874  (^7  »fc  liS  i'ict.  c 


42),  I.  -M— Arbitration  Ad,  1889  (52  «t  53  VicL  r. 
49),  M.  1«),  24.— Section  19  of  the  Arbitration  Act, 
ISHI),  whii  h  priividi'S  that  any  arbitr-ifor  ujLiy,  »t 
any  stage  of  the  proceedings  in  the  refereuoe,  tad 
shall,  if  so  directed  by  the  court,  state,  in  the  fooB 
of  a  speosi  case  lor  the  opiaiionof  the  oooit,  ssy 
question  of  Uwaririagufhe  eoDzie  of  the  reftMM. 
applies  to  azhttnitione  mcler  fhe  Bm'lding  SodaiHi 

Act,  1S74. 

Where  an  order  n{«i  has  been  obtained hj a psi^ 
who  has  DO  nntioe  of  an  award  havinff  been  aiedib 
it  lies  npon  ihoee  who  oonfeest  it  to  now  Oat  tte 
award  was  in  fhot  exBonted  prior  to  the  order 

made. 

Decision  of  the  Court  of  Appeal  (39  W.  K.  507, 
[18911  2  Q.  B.  63)  amTuxed.—Tabvrnacle  Fmaaiat 
BuHeUng  Societtj  v.  Knight,  ii.L.  (E.)  207— [18»] 
A.  C.  298 ;  62  L.  J.  Q.  B.  50 ;  G7  L.  T.  4S.1. 

2.  Mortgage—Pniviio  for  rtdemytiou — Admud 
member — Subsequent  alteredion  of  rtde* — >f^mlhKl*^ 

mcmhtnlii^i  uml  of  luortija^ir  I.i-iliUt'i  tf  ^tt<  rVjaif^r. 
— An  advanced  member  of  a  building  society  exf- 
cuted  a  mortgage  in  faTOUr  of  the  society,  thf 
proviso  for  redemption  being  upon  paymentof  "  the 
eeverel  sums,  whether  cannsang  of  jnonthly  sab- 
scnptions,  fines,  interest,  or  other  jjayments  whicL. 
under  tho  constitution  of  the  said  society  and  tbf 
nih  8  and  regulations  thereof,  ought  to  \»:  by  him 
paid  in  respect  of  the  share  or  shares  by  virtue  cf 
which  money  is  now  or  shall  bo  hereafter  advan«sd 
to  him  by  the  trustees  of  the  said  society."  At 
the  date  of  the  mortgage  the  rules  of  the  societT 
did  not  provide  for  any  contribution  by  u'Iv:UK*d 
mc>mbers  in  respect  of  losses ;  but  after  the  tiatf  of 
the  mortgage  tbe  rules  were  amended  eo  as  to  b't? 
tho  direotoiB  power  to  direct  a  lery  npon  meouini 
to  provide  for  contribution  to  loesn.  A  le»y  wm 
duly  made  un  li  r  the  rtih  s  as  are.rndi  l.  Tfce 
mortgagor  claime<i  t«  redeem  without  p,iying  my 
part  of  the  levy. 

Held;  that  the  mortgsgor'e  eontraoi  was  cm  d 
membership  and  mortgage  eombined;  tint,  kj 

virte.e  of  it,  he  was  bound  '')V  tho  aiuen'^led  niki. 
although  the  niortga;;e  deed  did  not  rt  fer  to  tk* 
rules  "for  flii-  tiiiic  b'-ing  "  ;  and  that,  thereforf 
ho  was  not  entitled  to  redeem  except  uponpaywat 
of  tho  amount  of  the  levy  apportioned  in  le^a.* 
of  his  sliares. — lirttdhnru  v.  H7W.  cu.D.  KSK.,  l. 
3G1— [1893]  1  Oh.  377;  62  L.  J.  Cb.  503  ;  68  LT. 
50. 

3.  M'iudiiig  op- — ''■■iiut'i   i-oiiii — ■  Si>fr-uil  mt*- - 
IJnildiiig  .SvrifliiH  Att,  Ih71  (.')7  .1  ;5S    \',rt.  c. 

',i'2,  doh-srctioii     !  ■    <  I'lnj'iDiir*   (U'i iidiay-u^)  Act 
1890  (u3  &  iH  i  irt.  c.  63),  ».  3,  «u6-«crl*M  (J)- 
f'uHnti/  Vonrt  Sutee,  ord.  41,  r.  9. — In  the  wiWBC  . 
up  in  the  county  court  of  a  building  soeiefy  I 
t<'rod  under  tho  Building  Sjcieties  .Vet,  • 
special  ease  for  tlie  ojiiiiioti  i)f  the  High  Court  sny  j 
b«  8t4ited  under  section  3,  sub-section  ^-i),  of  ik-  I 
Companies  (Winding-up)  Aet,  1890.— 7 »«  rr  Poiir* 

Islillld  Ihiil'Ui)'!  Soritt;/,  CU.V.  WILL.,  3.  oS' . 

4.  Wiihdrau'itt  -MtuJi-r — Xnlirr  irilhdniifi^ 
AllmttiuH  of  riilin  ■.i/'Ur  unticf  aud  i" /\irr  |«i^w*' 
Uuilding  Socieliee  Act,  1874  (37  <C-  38  l'i<<.  c  ii,, 
16,  18. — By  tho  rules  of  a  building  mjodj  * 
member,  on  giving  the  prescrilx^l  nt»tii.'.  ?tiirt' 
withdniw  his  shares,  and  the  rules  might  U  .ul<-rr: 
by  the  preseriU'd  majority  of  momV»ers. 

Tho  society  altered  a  rule  to  the  dotrimeat  oi  • 
member.  P.,  after  P.  had  given  notice  to  widlte'> 
but  before  P.  was  repaid. 

Held,  that,  though  1'  bad  a  ve!5te<i  right  t*;  V 
paid  wht-n  he  giive  his  notiee,  that  ri<rht  was  l-S-A 
to  be  divested  by  an  exercise  of  the  power  Irtl  >^ 
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tllA  society,  ami  liaLk>  to  lx>  exuroiaodagaiiut  P.,  of 
altering  tbo  rules ;  and  thut  P.  was,  therefore, 
bound  by  the  altered  rule. 

JkuntB  ▼.  Secoiui  Chatham  Building  Socidy,  61 
li.  T.  N.  8.  680,  38  W.  B.  Dig.  24,  foUowed.— Prp*' 
V.  Citi/  a»d  Suburban  Baildintf  Societt/,  CH.P.  CHI.,  J. 
548—^1893]  2  Ch.  311 ;  ti2  L.  J.  Ch.  SOI ;  68  L.  T. 

BURIAL.— See  EccLBSUmOAL  LlW,  1,  2. 

CAJTAOA^IiAWol:— 

1.  Br{H$h  North  America  Act,  1861— RdaiioM 
1n>tirri  n  ('r<<i"n  tmd  jirovinceS'  Wiwlinij  up  of  Ixtuk — 
i'ricriti/  of  proriiin'al  govermmtd  crer  other  ainwle 
loufrart  creditors — Prerogative  «/  th«  Crown. — The 
British  North  America  Act,  1867,  has  not  severed 
ilw  ccnmectaon  between  the  Crown  and  the  pn>- 
vimset^  the  relation  between  them  is  the  same  as 
that  which  sabsitts  between  the  Crown  and  tho 
Dominion  in  respect  of  thn  powers  exec-iitive  and 
legislative,  public  pr()j)orty,  and  revenues  as  are 
vested  in  them  respectively.  In  partictdar  all  pro- 
perty and  revonaes  reserved  to  the  pioviiioes  by 
sections  100  and  126  are  vaeted  in  her  Haje^  as 
Soveraign  of  each  province. 

Held,  affirming  a  judgment  of  tho  Supreme 
Court  of  Canada,  thtit  the  provincial  govt  rument  of 
New  Brunswick,  being  a  simple  contract  creditor  of 
the  Maritime  Bank  of  tho  Domiiiiaa  of  in 
respect  of  poblio  mooe^  of  the  province  depoeited 
in  the  name  of  ihe  Beemver-Oeneral  of  theprovinoe, 
ie  entitled  to  oayment  in  full  over  the  other  deposi- 
tora  and  simple  contract  croditorx  of  the  bank,  its 
claim  being  for  a  Crown  debt  to  which  tho  prerogu- 
tive  attaches. — Maritime  Bank  of  Oanadav.  liectiitr- 
tJeneral  of  New  Brunswick,  P. C— {1892]  A.  OL  487  ; 
Gl  L.  J.  P.  C.  75 ;  07  L.  T.  126. 

2.  Fraud — Failure  of  jirrif — Nexn  ignur  as  to 
nnfligenre  rarinvt  he  rainfd  i>,  i;yi/.*r//. — Wliore  ii  writ 
and  declaration  alleged  that  thedefendiint  had  b<'en 
guilty  of  wilful  deceit,  and  had  fraudulently 
effected  a  transtoenoe  of  fire  iuaiiance  in  bis  boolts 
after  a  fire  had  oceimecl  from  a  company  of  which 
ho  was  agent  to  tho  appellnnts,  of  whom  ho  was 
also  agent,  with  a  8j)ecilio  fraudulent  jjurposo,  and 
such  charges  of  fraud  and  di'coit  failed, 

Hold,  that  the  appt^llant^  oould  not  be  allowed  in 
a  final  appeal  to  contend  for  the  first  time  that  the 
nleadioge  and  evidence  discloeed  nob  negligtmce  or 
ueacih  of  duty  by  tbo  respondent  ae  their  agent  as 
is  in  law  sufficient  to  infer  his  liability  for  the 
amount  paid  by  f  hem  under  tho  iusuranee  so  traus- 
ferre<l.  Fraud  was  of  the  ensence  of  thf  declara- 
tion, and  the  evidence  of  the  respondent  directed  to 
that  issue  cannot  be  accepted  as  representing  all 
that  he  would  have  broosht  fbnnud  to  rebut  a 
charge  of  neglig.^nce :  nor  had  the  points  connected 
with  that  issue  boon  submitted  to  the  courts  below. 
— Cuuitrcticut  Fire  Jnaurance  Co,  v.  Kavunuiih,  P.O. 
~[1S92]A.  a  478  ;  61  L.  J.  P.  C.  fiOj  67  L.  T. 
.'jO». 

3.  Manitobtt ^Dominion  Ntatnlt,  M  Vict.  r.  .1 — 
MnnHi  hi  I'lil'lii-  ,S<;/i«/»>/.i  AH,  IKJIO — Ikniiiniiuitional 
.11  I'uirtm  of  firoriiicial  /.tijinlal-ire, — -Accord- 
ing to  tho  true  construction  of  tho  Constitutional 
Act  of  Manitoba,  1870  (3S  Viet.  0.  3)  (l>oaiinion 
•tatitie),  having  regard  to  the  atate  of  ttnigB  which 
existed  in  Manitoba  at  the  date  theieof,  the  Legisla- 
ture of  that  province  did  not  exoeod  its  powers  in 
passing  tho  Public  Schools  Act,  IS'Xt. 

Section  22  of  the  Act  of  1870  authorizes  the  pro- 
vincial legislature  ezdnsively  to  make  laws  in 
relation  to  eiiucation  so  as  not  to  "  prejudicially 
e0Set  any  right  or  privilege  with  rvapect  to  de- 
nomiBBtioMl  aehoole  wlaioh  any  elate  of  pereooe 
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have,  by  law  or  pmottiw  in  the  pnovinaek  at  Hie 

union." 

Held,  that  the  Act  of  1890,  which  abolished  the 
denominational  system  of  public  education  eetab- 
lished  by  law  since  the  umon,  but  which  did  not 
compel  the  attendance  of  any  child  at  a  public 
school,  or  confer  any  advantage  in  resf>ect  of 
attendance  other  than  that  of  free  education,  and 
at  the  aaoie  tiina  left  each  denomination  free  to 
eetaUiih,  w^i**™*  and  conduct  its  own  schooU, 
did  not  contravene  the  above  proviso;  and  that 
accordingly  certain  bye-laws  of  a  municipal  oor- 
porution  which  authorized  assessments  under  the 
Act  were  ^Tilid. — City  of  Winnipm  v.  Barrett,  City 
of  Winnipeiiy.  Lixjun,  P.C.— [IWSJ  A.  C.  445;  61 
L.  J.  P.  C.  '68;  67L.  T.  429. 

4.  Nova  Seolia — JSevised  Statutts  of  Xova  Scotia 
{Mh  teriea),  c.  7,  19 — Apjointmeni  if  (irbitrator  iu 

dtfimU  itf  (Ae  propridor— Notice  not  Heemarjf.-^ 
miere  the  vrarden  of  the  municipality  had,  under 
Bevised  Statutes  of  Nova  Scu(:  n  ; Mh  wn-ies),  c.  T, 
8.  19,  appointed  an  arbitrator  Inhalf  of  the 
respondent  to  estiiuute  ihiumgi  s  tu  b  ■  p;uii  to  him 
by  the  appellants  under  tho  statute,  and  it  am>earcd 
that  the  reepondent  had  reoeiyed  and  neguioted  a 
notice  under  section  18  to  appoint^ 

Held,  that  such  appointment  was  not  a  jndidal 
act,  and  tluit  a  fresh  notice  to  tlic  n  si.ondi'nt  in 
relation  thenitu  was  not  a  c^jiiilinon  pr<<'i'ilciit  to 
its  validity. 

lYhere  an  award  gave  u  landowner  a  fixed  sum 
as  eetimalod  dumges  for  all  works  or  ooonpation 
neoeesaiy  to  or  required  by  the  mining  leesee* 

Held,  that,  having  regard  to  the  lubject-matter 

and  scope  of  the  Act,  nuch  award  was  not  bud  for 
imcert«inty. — Palyrave  Hold  Mining  Co.  v.  McMiliun, 
p.c.-[189a]  A.  a  460  ;  61  L.  J.  P.  O.  85;  67 
L.  T.  425. 

').  Quebec — Action  of  ejectment — Effect  of  Art  (18 
]'ict.  c.  3)  08  to  defendant's  title — Bre^crijjtiou — 
ImmemoriM  poumion — Dkdature  of  title  with  it* 
infirmHin. — ^In  an  action  of  ejectment  by  tho 
Crown,  it  a]ijtr,ir"d  flmf  llio  apj)elliint  company 
derived  titlo  through  n  {^iaiit  made  in  1(101  by  the 
French  (iovcrniiK'ut,  which  gave  no  seigncurii?  over 
tho  land  in  suit,  but  only  a  i  ight  to  make  establish- 
ments for  hunting  and  iibbing  within  certain  limits ; 
that  an  ordonnaaoe  in  17^3,  together  with  tlio 
action  of  the  Freneh  Crown  thereunder,  did  not 
create  or  recogni/c  any  title  in  the  heirs  of  the 
granteo  to  such  seigiu  urie;  that  down  to  IS.j  I  there 
was  no  evidence  of  either  its  creation  or  recognition 
by  the  British  Crown,  but  that  in  lSa4  the  Canadian 
Aot  (18  Vict.  c.  3)  (amended  b^  subsequent  Acta), 
recognized  that  there  waa  a  eeignearie  of  Mingan, 
being  part  of  the  disputed  land  the  houndariee 
whereof  were  <'nnc1usively  Wtahlnhod  by  * 
schedule  autliorizcd  hy  the  Acts. 

Hold,  that  the  High  Court  was  right  in  dismiss- 
ing the  suit  as  regards  the  BchcdultHl  landt*.  If  a 
mntake  had  been  uiado  tho  Legialaturu  alone  could 
eoirect  it :  a  court  of  law  must  give  effect  to  the 
enactment  as  it  stands. 

Held,  further,  with  r.'gard  lo  lln-  cl.iim  of  tbo 
company  to  hold  the  whole  of  the  !;ind  in  .suit  by 
prescription  and  iujineiiKHiul  jiocses.^ii.ti,  that  inas- 
much as  it  had  disclosed  the  truo  roots  of  its  title, 
the  law  of  preacriplaon  did  not  apply. — Laonuhr 
Co.  V.  The  Queen,  P.C.— [1883]  A.  C.  104 ;  62  L.  J. 
P.  C.  33 ;  67  L.  T.  730. 

0.  QueJicf — Intrrprftationo/Code—Civil  Code,  »t. 
lOM,  2202  (2)— iV«er#>lio«— W'lJuws  riyht  of 
ttdiOH  4i»tfnd  from  tltot  dettasetl.  -  An  appeal 
to  cadkr  law  and  dedaions  for  tho  porpoee  of 
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interpreting  the  provisions  of  a  statutory  code  can 
only  DO  justified  on  aome  special  growid,  incli 
tin  doubtful  impoirt  or  previous!  v  acqnind  ♦wlini^ 
mwiiing  of  the  ]«ngaag«  used  tneron. 

Hdd,  that  the  dnlCode  of  Lower  Guada  doetnot 
mako  it  n  condition  precedent  to  the  right  of  action 
given  by  section  1056  to  the  widow  of  a  person 
dying  aa  therein  mentioned,  that  the  deceased's 
right  of  action  should  not  have  been  extinguished 
in  his  lifetime  by  prescription  under  section  2262 
(^).  The  death  is  the  foundation  of  the  right  givoi 
oy  the  former  section,  which  is  governed  by  the 
Tllle  of  prcsoription  contrtinod  thcroin  ami  is  fxeiupt 
from  the  rule  of  prescription  which  barred  the  claim 
of  the  doccased. — Rvhinmtn  v.  Canadian  I'an'jic 
Itailtoay  Co.,  P.O.— ri(i92l  A.  C.  481 :  61  L.  J.  P.  C. 
70;  87  L.  T.  soft. 

CANAL:— 

Miiural* — Right  of  aupporl — Compenfation — Lapae 
of  time — Fulfilment  of  amditioiu  precedent  to  be  as- 
giimxl — Sfatniorfj  jiowert. — Ordinurily,  where  limd 
in  granted  by  jirivato  grant  for  the  construction  of 
specific  works,  the  grant,  in  the  absence  of  a  con- 
trary intention  appeuing  on  the  face  of  it,  carries 
Ij  u^cation  the  right  of  reasonable  and  neoes- 
SSiy  support  for  the  works  to  be  construct  ed. 

The  same  principle  applies  to  titles  and  rights 
cri*!i(<  il  by  Act  (if  IVirlitiinent,  and,  where  an  ex- 
press statutory  right  is  given  to  make  and  maintain 
a  thing  necessarily  requiring  support,  the  right  to 
neoeasary  support  is,  in  the  absenre  of  a  contrary 
oontext,  implied  to  accompany  the  right  to  make 
and  maintain  the  thing  requiring  support ;  nnd,  in 
cases  where  a  mode  of  compensation  is  provided  for 
the  owners  of  the  lands  furuishiiiK  siu  h  supjmrt, 
the  reason  for  implying  that  such  right  of  support 
is  intended  by  the  Act  are  overwhelming. 

By  a  private  Act  of  1754  the  plaintUb'  predeoes- 
•ors  in  title  were  empowered  to  convert  a  lirook  and 
its  branches  into  a  navigable  river  for  the  use  of  the 
public,  and  to  make  and  maintain  such  cuts  and 
canals  in,  uj)on,  and  through  the  lands  of  owners 
adjoining  as  might  be  projier  and  requisite  for  the 
navigation  and  carrying  out  of  the  undertaking. 
The  Act  provided  for  "the  said  undertakers,  their 
heirs  and  assigns,  doing  •§  litde  datnage  as  may  be 
in  the  premises,  and  first  giving  satisfaction  to  the 
owners  or  proprietors  of  such  lands,  tenements,  and 
titlus  or  hereditaments  respectively,  as  sliall  l>e 
iligpcd,  cut,  removed,  or  otherwise  made  ust*  of,  or 
that  in  any  wise  shsU  be  diminished,  prejudiced,  or 
damaged  by  or  for  the  carrying  4m,  eflEaoting,  or 
prtssrving  tiie  said  navigation,  or  for  maintaming 
or  managmg  tlio  s:ime."  as  the  cooandMioiMn  under 
the  Act  or  a  jurj-  should  decide. 

The  undertaking  was  carried  out,  and  the  uu'ler- 
tskers  paid  an  annual  sum,  imder  the  provisions  of 
the  Act,  to  landowners  in  nepeet  of  the  lands  re- 
quired and  osed  Jar  the  puposes  of  the  canal;  bnt 
tlMMce  was  in  tbe  Aet  no  express  power  lor  the 
undertakers  to  purchase  lands  (thotigh  persons 
under  disfihility  were  authorized  to  sell  lands 
rffjuired  fur  the  navif^atidii),  and  no  convqwices  of 
surface  lands  were  ever  executed  to  them. 

Under  another  private  Act  of  isfii  the  canal 
beoama  vested  in  the  plaintifEh  The  defendants, 
who  were  leseeee  and  owners  of  ooal  fat  Ihe  sub- 
jacent and  adjacent  lands  over  which  the  canal  was 
constructed,  in  the  ordinary  cmirse  of  working  their 
coal  endangered  the  camd.  X'imju  the  plaiutitfs 
asking  for  an  injunction  to  restrain  the  defendants 
from  so  walking  tiieir  teSam  ss  to  oanie  damage  to 
tbeoansl, 

Hdd,  that  provirians  for  oompensalaon  to  tliooe 
wliose  lands  woold  be  leqiaired  lor  the  meUng  and 


maintenance  of  the  canal  were  to  be  found  in  the 
Act  of  1754,  authorizing  the  undertaking  ;  that  the 
ria^t  of  support  required  for  the  canal  and  the 
vtQue  of  the  minerals  undesljing  the  hwds  token 
and  used  might  have  been — whsnsr  or  not  tbey  in 
fact  Wi  re  fiikon  into  sicmnnt  and  estimated  in  the 
price  to  bo  calculated  and  f,'iven  to  the  landowners 
oefore  the  works  were  uudcrtukin.  hail  the  lan  i- 
ownere  been  sofficientlv  prescient  to  demand  it  ; 
^at,  after  so  great  a  length  of  time,  it  must  be 
presumed  that  all  w:is  paid  for  which  was  thooglfat 
worth  claiming  fur.  and  that  all  oonfitiona  {tre- 
eedent  were  fultille<l  which  were  reqnisit"-  to  irive 
the  plaintiffs'  predecessors  the  necessary  right  of 
support ;  and  that  the  plaintiffi  were  tbocoAnw 
entitled  to  an  faianotian. 

Derision  of  Kekswieb,  J.,  reressed — London  nwd 
yorth-We%tern  Railway  Co.  V.  Evan*,  C.A.  140— 
[18»3]  1  Cb.  10 :  02  L.  J.  Cb.  1 ;  67  L.  T.  630, 

CARRIER:— 

Through  rate — UVn/r/th'/T -/V/jk .';..(?  "...  '  t  ,;.  - 
Liahititij  of  ithar/utj'  r.  —The  defendants,  who  w».Te 
wharfingers  in  London,  in  unswor  to  a  rc<j'iest  by 
the  plaintiffs  quoted  a  through  rate  for  the  carriage 
of  nadunery  from  liondon  to  Cork,  at  owners' 
risk,  including  collection  within  three  miles  and 
delivery  at  other  side,  and  frdght  and  wharfage  at 
both  ends.  The  jilaintiffs  paid  the  thn>u;rb  rate, 
and  delivered  the  machinery  to  the  defendants. 
The  machinery  was  damag«*d  while  on  board  a 
steamer  belonging  to  a  steam  packet  company. 

Bdd,  that  there  wee  no  concluded  c-ontrsct  in 
the  above  documents  between  the  plaintiffs  and  the 
defendants,  and  that  parol  evidenoe  was  admissible 
to  prove  that  the  defendants  rsosived  the  goods  as 
wharfingers,  and  acted  in  the  carriage  as  agents 
only,  and  that  they  were  not  liable. — Pi>ntif>-r  it 
\\\'<4  v.  Hartlty  d6  Co.,  CA.— 62  L.  J.  Q.  B.  l»6. 

CHARITY:— 

1.  JITorfmaitt — Will  made  Ufure  passing  of  Ati— 
Death  o/  Mofer  q/ler  pacing  of  Act—Mortmaim  oad 
CharttoKe  r»e$  Att,  1891  (54  A  M  Vid,  e,  78)  $.  0.— 
A  testator  by  his  will,  dated  before  the  passing  of 
the  Mortmain  Act,  isOKgave  his  resiil nary  estate, 
consisting  of  realty  and  ]>ersonHlty,  "in  tnist  to 
pay  such  part  of  my  said  residuary  estate  whi^h 
may  by  law  be  given  for  charitable  purposes  to  the 
Bromptom  HospkaL"  He  gave  the  remainder  of 
bis  residuorr  tmat  eatale  to  bio  wife's  njees. 
Testator  died  after  the  poodng  ot  the  MorCnmin 
Act. 

Held,  that  the  hospital  was  entitle<l  to  the  wbolo 
of  testator's    residuary    estate. — In    rr  Itridgrr, 
Bromplon  Hotpit'^l  for  I'onmmption  V.  Lfwi*,  crt.D. 
NOR..  J.  104— [1893]  I  Ch.  44 ;  62  L.  J.  Ch.  146; 
Cu  L.  T.  549. 

'2.  Mortmain  —  Contingent  l>eque»t  to  charity-- 
luvatment  on  mortage — Diwrtiion  of  trustees.—X 
testator  bequeathed  tbe  resadne  of  his  personal 
estate  to  trustees  on  trust  for  sale,  OOOVerston,  and 
investment,  and  to  stand  possessed  of  fli*  same  on 
trust  for  hi<  niec,  f  ir  life,  with  remainder  t<>  her 
issue,  and  on  her  decease  without  issue  on  trust  to 
transfer  the  same  or  so  imich  thereof  as  might  by 
Uw  beao  q^ed  for  the  benefit  of  a  charity.  He 
gave  bis  trustees  power  to  postpone  the  ouuvwaion 
of  his  mortg^m  securities,  and  also  power  to  invest 
nn  real  securities.  The  trustees  invested  part  of 
the  residiiurv  inisonal  estate  nn  im  rtpage  of  real 
estate;  and  some  part  of  the  residuary  personal 
estate,  ooosisting  at  the  decease  of  the  testator  of 
zeal  offmiTit^f  I  was  left  unconverted.  Testator's 
niece  died  without  issoe. 
Hdd,  that  the  cbaxiij  could  <mly  take  such  parts 
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of  fhe  nn/tiarj  estate  aa,  at  the  deoNM  of  the 

testator's  iiiooo,  conBi8t«d  of  pnrt'  personalty.-  I>i 
re  Vorconin,  Corcoran  v.  Jiiddell,  CII.D.  KOIU,  J. 
311— «2  L.  J.  Cb.  S«7;  67  L.  T.  751. 

3.  Mortiimiii  lidtrt.'f  in  land — 5ltf«It(.4  lamh 
$tocl:  (■/'  Mitrvjiiditan  Jluiltmy — MdrOfmitan  llail- 
irutj  Art.  ISS5(4.S  if!  49  Vicl.  r.  Ij-rj-ix.),  t.  39—-Mort- 
tnttiu  and  I'haritahU  l'»f»  Act,  isss  <fc  52  Vict,  c 
42),  .<«.  4,  10. — By  a  aeries  of  Act.H  juissed  between 
1863  and  1860  the  MflferppolitAa  fiiulwaj  Go.  was 
empowmd  to  deal  with  its  tnrphM  laodi  otlurwiie 

than  in  accordanrf  with  tho  provisions  of  tho  Tjinds 
Clamica  Act.  184.'>,  and  was  vested  with  extensivo 
power  of  sale  and  letising  for  the  benefit  of  the 
compuny  and  i\*  aharebolaen.  Hj  an  Act  of  1885 
the  oompaoj  mw  empowered  to  divide  itn  ordinary 
stock  into  two  pocnoDi*  vhiflb  ehonld  be  entitled 
respectively  to  the  tnftamm  eriring  from  the  snr- 
j)lus  lands  and  estates,  and  to  tho  ordinary  n  vonue 
arising  from  tlio  working  and  use  of  tho  railways, 
works,  and  stations.  By  section  39  tho  surf)lu8 
land*  were  vested  in  the  compeny,  together  with 
powen  of  dealing  with  soda  IkdAm.  These  powers, 
bowever,  were  to  be  exercised  in  acoordanoe  with 
the  decision  of  a  statatory  committee  thereby  con- 
stituted, in  whom  were  vested  "  the  solo  detision, 
control,  and  management  of  tho  lands,  and  the 
sale,  lease,  or  other  dealing  with  any  rmrt  or  parts 
thereof."  The  sole  right  of  a  stockholder  under 
fhe  section  was  to  have  the  net  annual  inoome 
arising  from  the  surplns  landd  applied  "  to  the  pay- 
ment of  interest  upon  the  surplus  lands  stock," 

TTeld,  that  such  stock  was  not  an  interest  in  land 
within  the  Mortmain  and  Cliaritable  Uses  Act, 
\HHH,  and  could  therefore  be  validly  bequeathed  for 
charitaUe  poiposes. — In  re  Holhn,  Forbet  y.  Hard- 
mstfr,  0R.1>.  m.,  i.— 68  L.  T.  160. 

4.  "  Jlr!ii/inlM    Htci'ii'K"          ( 'hitri('lhlr    ptirpdfis  ■ — 

i9(f7M«j/.— Testator  Ix-quoiithod  his  residuary  estate 
•*  to  the  following  religious  societies — viz.  ' — then 
followed  <i  Uank— "  to  be  divided  ia  equal  ebaras 
among  them.** 

TIcUl,  [1)  that  this  bequest  was  to  bo  f  routed  fis  a 
l)^quL'st  for  "religious  piirjiosf-s ;  (2)  tliat,  being 
for  "  religious  purposes,"'  it  was  primd  facir  a  be- 
quest for  "charitable  jiurpuses";  and  (3)  tliut,  as 
BO  leUgious  society  was  particularly  mentioned, 
ilian  W  nothing  from  which  anything  to  the  ooa- 
trary  of  tUl  primi  fatic  presumption  ooold  be 
shown  ;  and,  consequently,  that  a  scheme  for  the 
application  cy-prt's  of  the  charitable  gift  should  be 
din-cted. 

Decision  of  Kekewich,  J.,  reversed. — In  re  Wkite, 
WhiU  T.  White,  OA.  688— [18BS]  2  Cih.  41 ;  62  L.  J. 
Gh.  342  ;  68L.T.  187. 

5.  Sale  of  land — Cntttetit  of  Charity  Commiaaionera 
'—ChariUtUe  TnitU  Act,  1853  (16  A  17  Vid.  r.  137), 
St.  24,  ((2,  m—ClMriiabU  TrusU  Amendment  A<il, 
lH5o  (18&  19  Vict  c  124),  «».  29, 48.— Land  ooo- 

vpyed  to  a  charitable  cor|>oration  by  a  voluntary 
settlement  was  afterwards  sold  by  the  corporation 

to  II  jiurchiiser  who  took  exception  fn  siali  sale  as 
ultra  n'r*«  without  the  consent  of  tho  Charity  Coui- 
missioners. 

Held,  that  this  land,  not  being  eobjeot  to  any 
epecifio  tmst,  did  not  raqnin  the  eonaenb  of  the 

Cb.'irity  Commissioners  for  its  sale, — In  re  Cor- 
fxriition  of  tlif  Som  of  the  (,'lergy  and  Skinner, — 
(  H.I),  yon.,  J.  4(>1— [1803]  1  Cb.  178;  62  L.  J.  Oh. 
148 ;  G7  L.  T.  751. 

6.  Sale  t'f  land— Cantrnt  of  Cfharitu  Commiteinntrs 
—  Safe  f'l  (ri.tMit'. — Lands  were  vested  in  the  College 
of  Physicians  upon  trust  to  apply  the  rents  aud 
proflte  tetlrards  pajrmelit  el  IIm  mUaM  9i  prefi 


in  oOOneotioD  with  the  college,  and  tiio  }>alance  of 
the  rents  for  the  benefit  of  a  hosjiital.  The  college 
had  the  power  of  leasing  for  thirty-ono  years,  but 
ihej  were  restrained  by  a  statute  of  15  Geo.  2,  whiob 
had  been  passed  to  regnlate  the  oharify*  from 
alienating  or  disposing  dT  the  bud  ottierwtaei.  Tbe 
college  having  entered  into  agreements  with  their 
tenants  for  s^o  under  the  Lands  Purchase  Acts, 

Hi  1(1.  tli.it  the  vf  iidors  were  entitled  to  sell,  but 
not  witliout  obtaining  the  sanction  of  the  Court  of 
Chancery,  or  the  consent  of  the  Charity  Commis- 
sioners.—/»  re  UoUege  of  PAwsmmm,  aA.  (b.)— 82 
L.  B.  Ir.  811.  »  *  ' 

Bee  alao  Wnx,  22,  28. 

CHUECHWAKDKX  — See  EccLEsiAsnou.  Law,  4. 
CITY  of  LUXDOM  COURT.— See  OtUCPAIIT,  47. 

CLUB. — See  LicENsrNO  AcT.<i,  1. 

COMMON.  —  See    Coryuou) ;    LiUfDS  Cl^USBS 

coirr.AJN'rEs  clauses  act:- 

Tnui»fer  of  etoeh — Trtutee—Depoaii  of  ceriijicaie — 
Blank  tram/er-Sitbeequent  filling  up  hy  trana/eree — 
JMivery — BataMan — Fv/nkam  for  coins  mtJmA 
naUee — Legcd  title — Oompaniet  Chnuee  OmtoHdation 
Act,  1845  (8  A  9  Vict.  c.  10),  as.  14,  15.  18.  M.  E.. 
the  executor  of  a  sole  surviving  trustee  of  a  marriaga 
settlement,  held  on  behalf  of  the  trust  a  sum  of 
stock  of  a  company  which  was  governed  by  the 
provisions  of  the  OOB^anies  Clauses  ConsolidatioB 
Aot,  1845 ;  hie  name  ivia  indonBd  ea  exeontor  oa 
the  oertifloate,  and  tiie  oerUiloaie  Tmm  od  fhe  fhoe 

of  it  that  "  no  int*'rest  in  this  -itock  can  be  acquired 
by  the  deposit  of  this  ceitiiicate."  lie  dL>i>osited 
the  certifiaite  with  a  bank  t-o  secure  an  overdraft, 
stating  that  the  stock  belonged  to  him  abeolutely ; 
he  also  signed  and  deposited  a  loan  note^  under- 
taking  when  called  upon  to  execute  a  proper  imffn- 
mentortranilBr;  and  he  fnrtiier  depoetied  a  Uank 
transfer,  signed  and  sealed  by  him,  purporting  to 
transfer  the  stock.  The  period  of  cretlit  having 
run  out,  file  bunk,  after  giving  notice  to  him  that 
they  proposed  to  register  the  stock  in  their  name, 
tilled  in  tho  blank  transfer  with  their  own  name 
ae  tranafetees,  and  got  themadTee  Vegieteied  a* 
owners  of  the  stodc  The  transfer,  at  me  time  of 
and  after  being  filled  up,  was  never  seen  by  M.  E., 
but  tho  bank  afterwards  wrote  and  told  him  that 
they  had  received  the  ilividend  on  the  stock,  and 
that  they  proposed  to  credit  him  with  the  amount, 
and  they  were  subsequently  authorized  by  him  to 
aall  the  itook,  bat  it  wae  not,  in  fact,  aold. 

Held,  that  there  had  been  nottdng  amomiting  to 
a  redelivery-  of  the  transfer  by  tho  transferor  after 
the  bhinks  hiwl  been  filled  in  by  ttie  bank,  and  that 
the  bank  had  no  legal  title  to  the  -itoek. 

Decision  of  Wright,  J.,  affirmed. — l^otuell  y. 
Ltmdan  and  FtorintUt  Bank,  aA.  848. 

COMFAKY:— 

BoHBOwrxo  Powers— 
1.  Iklxnture  —  Cumpromiae  —  Meeting  —  Majoriiff 
binding  milMnfy— AbfMS — "  Fourteen  dear  da^ 
Arraiiijemeni  to  receive  eharee  intteatl  of  debentwet—- 
DisMuticiit  miuiiriti). — A  company  issued  a  class  of 
debentun'8  which  charged  all  its  property,  and  it 
WHS  provided  that  a  meeting  of  debenture-holders 
should  have  power,  by  special  resolution,  "  to 
sanction  any  modification  or  compromise  of  Am 
rights  of  the  debenture-holders  against  the  com- 
pany or  against  the  property."  The  company 
afterwards  transferred  its  assets  to  a  new  company, 
subject  to  the  debentures,  and  was  dissolved.  The 
't  la  Augnel,  IMS,  pMtid  wenhtio— 
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for  voluntary  winding  up,  with  a  view  to  recon- 
■femotion.  Its  fanda  were  exhaoated,  and  it«  proo 
portr  ««"«tW  oi  MrtMa  Bang  ligUs  a  Oali- 
iMnk  iiUdr  be  foiMtod  anfiH  «mi  to  • 

oonsiderabre  amoant  wen  paid  by  the  end  of  IS^. 
A  Boheme  was  formed  for  a  new  company  with  a 
lar^ger  oapttid,  a*  part  of  whi(^  schonin  thn  deben- 
ture-holden  were  to  aocept  ordinary  ghamH  in  the 
new  oompany  instead  af<  their  debentures.  Tltis 
ree  duly  ■mriaoned  by  th»  ahewihoMwra, 
ihonMtfoMd-bysapedilTtHlatfonQf  a 
of  dehentato- holders  on  the  3 1st  of 
October,  ISfW.  A  diasoutient  debonturrvholdor 
brought  hi*  action  to  restrain  the  eiirrymg  out  of 
thifl  Bchomo,  on  tho  ground  that  it  waa  beyond  the 
powen  of  a  meeting  of  debentare-holders  to  sauo- 
tion  it  'lo  «■  to  b£d  aii^  ditMntfant  debenturp- 
koldenk  Moitii,  3,,  lefuiod  mi  iiitoi'lowitory  in- 
Junc'tion,  on  die  ground  that  tlie  jilaintiff  was  not 
iliimuifiedby  the  proceedings  if  they  did  not  bind 
liiiii. 

Held,  by  the  Coort  of  AnnwJ,  the  motion  being 
treated  aa  the  trial,  that  f£e  difficulty  in  the  wey 

of  the  dobenture-^oldnrs  enforcing  thoir  rights 
made  the  case  one  in  which  tho  power  to  com- 
promise arose,  find  that  this  was  a  compromiao  of 
tho  rights  of  the  debenture-holders  against  the 
'property  which  it  was  within  tiie  power  of  a 
narongof  dabentaie»holdair»t(>aMietton  W  special 
TMclatHni  w '«  to  hind  Ifae  dfmentlent  debenture- 
holders,  and  tlm  ftction  was  ilismissr>d. 

But  wIk  tu  uiKk'T  a  similur  power  a  resolution 
approving  a  Nimilar  scheme  to  exchauf^o  debentures 
for  shares  was  passed  by  a  body  of  debenture- 
holderR  whose  ri^ts  were  undisputed  and  oapablo 
of  being  euforcKl  without  difBcmty, 

Held,  that  the  power  to  compronuso  ha«l  not 
uriscn,  and  that  the  resolution  did  not  bind  a  dis- 
sentient minoaty:  Mer«iHtU»  luv^mmi  aad  General 
Trust  Co.  T.  JtUmtational  Co,  of  Mtxiea,  [1808]  1 
Ch.  384n. 

The  question  what  is  a  "oompromiso"  dis- 


An  advertisement  in  tho  newspaper  convening  a 
mtseting  of  deb«'nture-holder!j  under  a  trust  deed 
is  sufficient  notice,  tmless  the  deed  expressly  re- 
quires notice  to  be  given  by  circular. 

Notice  "  at  least  fourteen  days  before  the  date  " 
of  a  meeting  of  dcbonture-holaers  means  fourteen 
olear  days  between  the  issue  of  the  ftdvertisement 
or  circular  calling  tho  mectii)g  and  the  dny  of 
nuKiting  ;  and  tho  notice  so  given  is  eflWtual. 
though  it  may  not  actually  rca«h  any  debenture- 
holders  until  some  days  afterwards. — Uncut h  v. 
I'ttUeg  Gold  (ZmuM).  aA.--C18&3J  1  CSi.  477 ;  68 
L.  T.  602. 

'2.  Ihlnntun  —  ('•iiiftrucdcn  —  "  Proi'trt;/  nud 
iiss'l^" — I'ncaUid  mjiilal — Cliitr;/'^.  The  jirinripnl 
and  interest  payable  u^)on  c&ch  debenture  in  a 
was  sccun  d  by  a  first  dmig0  ttnd  mort 


gwe  vpiaa  aU  and  singular  the  tiwpertry, 
and  revenues  of  the  company.    Tne  defendant 

comjwny  had  power  by  the  articles  of  u<<soci:ition 
to  raise  mon<  y  u[>on  (lebcntuit>s  charged  upon  tho 
property  and  rights  of  the  company  botii  present 
or  future,  or  either,  including  uncalled  capital. 

the'  msnoiailidara  ti  assosistion  one  of  the 
oCgsefes  of  the  eompany  was  expressed  to  be  to 
borrow  money  by  the  icsne  of  dehmtures  charged 
on  the  cotnpany's  proi>erty,  pwssnt  OT  fnfnre,  in- 
cluding its  uncalled  capital. 

Hdd,  that  the  uno^ed  capital  was  indnded  in 
the  debentures  under  the  word  **  asssti,**  even  if 
the  word  "property  "  was  not  vMtAatt. — Pajft  t. 


International  Agenqt  and  Induabial  Trust,  ca.D. 
m^r.-^L./.0i.6t0;  68L.T.48S. 

3.  DebHUMre  Debenhirt  kdider«'  aecuritfj  indangtnr 
— Intered  on  Jutunfciws  Timt  Jvr  inxvmad — Re- 
ceintr  and  fnanaaer.'--i'lBndAsntom-holaer8'  actioo, 
where  the  secunty  was  enJangeied,  bat  no  intafest 
mw  dne  on  the  debentures,  and  the  time  for  pay- 
ment bad  not  arrived,  the  court,  on  the  motion  of 
the  debenture-holders,  made  an  order  for  the 
appointment  of  a  receiver  and  manager. — KduxirxU 
v.  Standard  BoUitu  Stoek  Strndicattt  CH.D.  SOB.,  J. 
343-{18M]  1  C£.  574;  h  "L.  J.  Ch.  606;  08 
L.  T.  m. 

4.  Dfbtnttirt — Dtbetdure  trutt — Failure  of  trugt— 
Jleturn  of  mrjiiey  to  dtbtHtttn-J^otdtn — Minority  of 

dthentan-hMtn^—h.  oM^sflqr,  ineospocated  uadsr 
Spanish  law,  ohtsined  a  eonccasion  from  the 

Spanish  Government  to  constmct  and  wort  ;t  raQ- 
way  in  Spain.  The  line  w:i8  to  be  constnii^Uxl  in 
tliriH>  sections,  and  was  t<i  form  p>art  of  a  through 
route.  The  oompany  created  by  deed  first  mort- 
gage debentmw  to  Iwanr,  and  hypoflMonted  the 
auway  to  ssanBB  tiw  aaaa.  Hie  company  entend 
into  oontraots  with  a uuustr action  oouuiany  to  make 
the  line  and  provide  rolling  stock,  and  by  the  con- 
tnicts  engaged  to  issue  c<-rtain  of  the  debentures, 
the  proceeds  of  which  were  to  be  paid  to  three 
oommisaioners  as  trustees  for  the  debenture- 
kolders,  to  bo  applied,  subject  to  iatsnat  aad 
amortisation  of  bonds,  in  completing  the  nfl- 
way.  The  com|>any  thwoupon  issued  a  prospeetns 
inviting  subscriptions.  £3L>0,000  was  raised  and 
paid  to  Ptiris  bankers,  but,  owing  to  litigation  in 
Paris,  was  only  paid  to  the  commissioners  aft»r 
considerable  delay,  reduced  by  expenses  uud  the 
service  of  the  lOMI.  Meanwhile  the  construction 
of  the  railway  was  impeded  for  lack  of  funds. 
One  section  only  was  partially  completed,  and  the 
other  two  had  not  Iwn  commencfKl.  The  conces- 
sion, owing  to  breaches  thereof,  was  liable  to 
forfeiture.  In  l^$90  the  contracts  with  the  con- 
struction oompany  were  put  an  end  to  and  the 
«OBlnoton  released,  whereupon  a  tempotaiy  oon- 
tnMt  was  entered  into  with  another  oompaaj  to 
keep  the  works  going.  Two  actions  were  oom- 
nionced  by  a  small,  but  substantial,  minority  of  the 
bondholders,  who  desired  a  return  of  their  money, 
and  a  third  action  by  other  bondholdeni,  inw 
desired  to  have  the  soheme  caixied  ont. 

Held,'  that  the  oonrt  most  decide  whether  the 
company  possessed  resources  i;<  fir<r»fnti  or  in  \rro- 
(■l>ectu  avauablo  to  complete  tho  line  ;  that,  on  the 
evidence,  there  was  uo  reaaunable  hope,  as  a  matter 
of  business,  that  the  line  could  be  completed  out 
of  such  resources ;  that  a  portion  of  the  line  was 
oranparatively  valueless;  that  the  minority  of  the 
honohddera  wen  entifled  to  a  retain  of  fhair 
money,  subject  to  costs  and  charges  propetfy 
incurred,  and  subject  to  a  suHicient  port  of  the 
funds  being  applied  to  properly  realize  the  property 
of  the  com]>any  charged  in  favour  of  the  bond- 
holders ;  that  payment  of  interest  and  lha  ainoitt* 
xation  of  outstanding  bonds  mnafe  oeaae ;  and  an 
inquiry  directed  to  ascertain  in  what  way  the  pro- 
perty charged  could  best  be  realized. — Cdlingham 
v.  Shijyer  :  ForHgn,  American,  and  General  Invrft- 
ntrnt  Trust  I'o.  v.  Sloprr,  CII.D.  ITOB.,  J.  660 
[1893]  2  Ch.  96;  <>2  L.  J.  Ch.  41fi. 

.J.  Dthenture — First  tiiul  nfoud  i»»ur — I'rioriti/ — 
Iiris»u> — "  Oidstaiidiuij'^ — Stries  o/  dtltfiitiirf*. — A 
limited  company  had  power  under  its  memorandum 
to  raise  money  oy  the  issue  of  dcibsntans  seomed 
by  mortgage  or  otherwise  upon  all  Or  any  part 
oi  its  property.   The  company  shortij  after  its 
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inooiporation  issued  a  series  of  debentims  headed 
"Imoa  of  £10,000  Six  per  Cent.  Mortcage 
Debentnree."  Each  debenture  was  to  seoore  £100, 

and  the  company  charged  all  its  property,  iubjoot 
to  the  conditiong  indorsod  thereon.  The  conditions 
stated  that  the  debenture  was  one  of  ft  tnim  issoed. 
or  about  to  be  iMoed  by  the  company  iqion  and 
mbjeot  to  fb»  like  eonditioiii  for  leoaring  an 
aggregate  snm  and  interest,  and  that  the  debentures 
as  and  when  respectivoly  issuod  should  operate  as 
creating  continuously-overriding  floating  charges 
upon  the  undertaking  and  property  of  the  company, 
subject  to  a  certain  mortgage  for  securing  to  the 
holders  cateably  and  equally  i$tter  as,  and  witiiout 
any  preferenoe  or  priorify  one  over  aaoQier,  hat  in 
riority  to  all  otlier  debts  for  tho  tinio  boing  owing 
y  tho  company  (save  iiforeuaid),  of  tho  prinoipu 
monoyg  and  intcrost  owing  upon  the  dobenturf*, 
and  as  precluding  tho  company,  whilst  any  of  the 
debentures  should  remain  in  force,  from  onating  or ' 
making  any  further  nKv(|p^;e^  diaiM,  inomabwweeb  1 
or  Monrity  upon  or  over  its  undertaking  or  itif 
property,  in  competition  with  or  nthorwiso  than 
subject  or  in  subordination  to  tho  debentures  then 
outstanding.  Subsetjueutly  the  company  issued  u 
second  series  of  debentures  iu  similar  form  to  tho 
first,  exoept  that  the  conditions  stated  that  these 
latter  debeiatane  vera  "  lokgeot  and  in  aubordina- ; 
iion  to  the  debentures  wldoh  have  already  been 
issued  by  the  company  for  securing  an  aggregate 
principal  sum  of  £1(),(XH)  and  interest  at  the  rate  of 
£V}  p»  r  cent,  per  annum,  or  such  of  them  as  are  now 
outstanding.  Neither  series  of  debentures  was 
secured  hf  tk  trust  deed.  Some  of  the  first  series  of 
debentom  we  iMoed  before  the  date  of  the  second 
dharge,  and  ofhen  of  the  first  series  were  iesned 
subsoqufntly  to  the  second  charge. 

lleld,  that  the  words  ' '  debentures  already 
issued  "  meant  the  series  of,  and  not  the  particular 
debentures  already  issued,  and  that  the  words  "  or 
such  of  them  as  are  now  outstanding  "  meant  such 
of  them  as,  having  been  issued,  had  not  been  paid 
off,  and  that,  consequently,  all  the  second  deben- 
tures were  postponed  to  all  the  first  delK>nture^, 
whenever  issued,  except  such  of  them  as  had  bc-cu 
reissued. — LiiOr  v.  Liaii^r  <t  Sojt  {Limited),  cu.l». 
-WTLL.,  J.  330—02  L.  J.  Ch,  oG8 ;  68  L.  T.  82G. 

6.  Dehtntnre — Thhrnfarc-hnliUfrs'  action  —  Protec- 
tion of  ■mi.-rfijiijr  Htrnritij — Austin  </  '"nijxmy  rwt  in 
actvai  jeujKtrdy — Priucijxil  and  inUrMt  twt  immedi- 
rnkljf  pa^abh-  -AfplicaUon  for  appointment  of  re- 
tihtr  mi  moiMyer^i^aeftee.— upon  the  ^principle 
that  a  mortgagee  is  entMed  to  the  protection  of  nia 
security,  tlie  court  will,  at  tho  instance  of  a  deVien- 
ture-hohier  of  ji  liniitod  company,  where  the 
dobonturti  creattis  a  tloating  charge  on  the  property 
of  tho  uompuiy,  appoint  a  receiver  of  the  property 
so  charged,  if  the  secuzilgr  is  in  jeopardy  through 
the  insMvenoy  of  the  oonpMij,  eren  thoogh  the 
principal  seemed  by  the  deDennnie  is  not  immedi- 
ately payable,  and  default  has  not  yet  twen  made 
in  payment  of  interest  for  the  x><3riod  prescribed  by 
the  debt-nture. 

Decision  of  Kekewiob,  J.,  affirmed. — Thorn  v. 
NvM  Bm/k  (£tmiiMl),  aA.— 67  L.  T.  M. 

T.  Dtheutitre — Receiver  and  inamujcr — Acfi'  u  l<ii 
debenture-Iiolder  —  Authority  to  charyt  tusttn  in 
priorUjf  to  debmiurea — Suhuge — Juritdidion. — A 
company,  Misying  on  the  bosinees  of  music-hall 
proprietms,  isnea  dsbentares  eharg^  on  all  the 
property  of  the  company.  In  a  debenture-holders' 
action  a  receiver  and  umnag<  r  of  tho  property  and 
Imsiiicss  of  tho  company'  wits  iippointod,  with 
liberty  to  raise  a  loan  of  £1,000,  and  to  charge  the 
MBMMi  flM  Msets  ot  tlw  ooipMiy in  jyioBHiy  to 


the  debentures.  The  xeoeiver  and  manager  carried 

on  tho  business  at  a  loss,  which  was  defrayed  out  of 
tho  said  sum.  Tho  plaintiff  applied  that  the  re- 
ceiver and  manager  might  bi'  at  liLcrty  to  raise  a 
further  sum  of  £1,00U  to  be  secured  in  tho  same 
amnner  as  the  previous  loan ;  and  the  company 
eonsanted  to  the  applioation.  Ihsce  wu  eivimnoa 
fiwt  (iw  dostng  of  flio  mnsio-liall  mmld  oonsider- 
ably  diminish  uie  value  of  the  property,  and  that  it 
was  very  desirable  to  s«Il  the  bunness  as  a  going 
concern.  The  hall  itself  s ubj^ntit^f WrtgagM 
having  priority  to  tho  debeatores. 

BaU.  that  the  oouxt  bad  jnMMIm  .to^aanetioa 
expenditnn  whioh  mv  nensssMytp  p— jvent  pro- 
perty  in  tim  hands  of  its  olBaSBl  from  beuog  de- 
stroyed or  forfoit*id,  but  that  the  nece^ssity  lor  the 
expenditure  must  be  shown  to  be  eqMicually  ursant 
whenever  dltiwsafftfM  iatmiM  4Pin  art  Mnra 

the  uourt. 

Held,  that  a  debenture-holdor,  suing  on  behalf 
of  himself  andnll  otiisB  the  dabenfag»3Bdldsi  of  • 
company,  did  not  lepwent  othir  •JsVwiliiiin 

holders  for  the  purpose  of  ^"■riw'y  fttm  -llQr  MQT 
agreement  or  reprtiseuttitioii. 

And,  that  tho  proposed  expcndituro  was  merely 
speculative,  that  special  urgency  was  not  shown, 
and  that  the  applioation  must  be  refused. — Seeuriiiea 
and  Fropertim  Itm$tmtld  OorporaUm  T.  AyMen 
Alhamhra  (Ztmtfed),  OEJ>.  XBX.,  7.-68  T,  Oh* 
566  ;  68  L.  T.  MOl 

a»jt3to  ^MmmnviT  ta  Dmr;  OoHnurr,  96) 
37. 

OsAiroa  OP  Naio— > 

8.  Irrennlarity — Regittrar  of  Joint-Stock-  Com- 
]-)anies — vertifirate — Jurisdiction — Hoard  of  Trade — 
('vmpanies  Art,  18G2  (25  it  2']  Vid.  c.  S9),  ss.  13,  18, 
174. — An  order  was  made  altering  the  name  of 
a  limited  company,  and  a  certificate  was  issued  by 
tho  Registrar  oi  Joint-Stook  Companies  that  tM 
company  had  changed  its  name.  It  was  fflm 
foimd  that  the  resolniiaQi  1^00  irilioh  tiie  QHdsv 
was  based  were  bad. 

On  motion  to  direct  tho  registrar  to  roston 
old  name,  and  also  to  discharge  the  order. 

Held,  that  the  court  had  no  jnzisdiotion  over  VbB 
Segistrar  of  Joint-Stook  Ooiapaniwi  kabeing  sn 
offloer  of  theBoaidof  Tknds,  and  not  ol  Am  oout» 
—Tn  r'-  Anstraiatimi  MiH/bng  (Xbf  CKO.  nKt#.— 
68  L.  T.  437. 

DiBXCTOBS — 

9.  Liability — H reach  of  duty — Gift  of  Itonui, 
debentures,  and  shares — Approtfal  of  ahareficUUrt — 
Ultr^  vires. — The  directors  of  a  company  entered 
into  an  agreement  with  a  firm  of  oontraotors,  ondsr 
which  the  contractors  agreed  to  SKeoote  certain 
works  on  behalf  of  the  company  for  a  spocified  sum 
in  debentures  and  fidly-paia  shares  of  the  company, 
and  by  means  of  a  stipidated  j>ortion  of  those 
debentures  and  shares  to  carry  out  the  provisions 
of  certain  contemporaneous  agreements  under 
which  debentnies  and  fully  paid-up  shares  of  tkn 
company  were  to  be  made  over  to  third  jpacttss 
without  consideration.  Each  of  the  sharchoUen 
and  debenture- holders  for  the  time  being  of  flie 
company  took  n  btDSltt  UndST  COS  OT  OtMroltiM 
agreements. 

Held,  that,  to  the  extent  to  whioh  the  contractors 
had  been  provided  with  debentoies  and  shares  to 
be  made  over  to  tidrd  partiee  witiiont  oowsideraUuiu, 

the  tTan8JU.'tion  was  ultra  vires  of  the  Cfmipany  ; 
and  that  the  directors  were  liable  to  make  good 
the  loss  occjisioui'd  thereby. 

If,  acting  fairly,  honestly,  and  reasonably,  direo- 
tOKi  miltdntiM  l0gal  powwt  of  thdvooaipMiy,  tiisgr 
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mav  not  be  made  answerable,  cither  in  an  action 
or  to  »  winding  uji.  Tut  if  they  in  fact  know,  or 
wiUl  doe  care  ought  to  have  known,  that  the  acta 
done  are  beyond  the  powera  of  the  company,  then 
il  Hiflv  do  Uuwe  aofai  even  in  the  honest  belief  of 
neeeeBtyin  tiie  iuteieito  of  the  company,  they  take 
tlie  risks  of  the  consequenoea. — London  2'niit  Co.  v. 
Macke^tzie,  CU.D.  WJU.,  J.— 6tt  L.  T.  360. 

See  elao  0(»murr»  82-M. 

Divn>Eia)8 — 

10.  BfAt  frMMeH— iV0>S<  ami  Im  aeeumd — 
Ftofttt  on  ee^Hat— Payment  o/—DMdend$  out  of 

c(i}>itnl.~  A  linking  company  whit  h  \m<\  a  nominal 
capital  of  £1,0(!0,(H)0,  divided  into  lOO.OOO  sharea  of 
£10  each,  had  issued  all  its  slmreH,  the  sum  of  £5 
hATiag  been  paid  on  each  share,  which  thus  consti- 
totod  ft  peid-up  capital  of  £500,000.  The  oompaoy 
eold  a  part  of  its  busineas  for  £^75,000,  rralizing 
therein  a  net  profit  of  £205,000  after  bringing  the 
£500,000  into  account,  and  after  w-'Wi^g'  Mrtain 
payments  to  the  parohaaers. 

Held,  that  the  oompaDy  was  iustified  in  oanying 
the  £205,000  to  the  pcoiftt  and  loss  aoooont,  lod 
appljring  the  same  ae  dividends,  the  capital  of  the 
company  (».»•.,  tht^  X.')OO,O00)  boing  intact. — Luhhcrk 
V.  Jtritiak  Bank  of  South  AiMTica,  OU.U.  CHI.,  J.  103 
— C18883  2  Oh.  106;  61 L.  jr.  Oh.  496;  07  L.  T.  74. 

FOUilATlON^ 

11.  Exi>fnse»  u/  primte  Act — Beceipt  by  agent  of 
fiaxd  $um  for  paymMt  ^  »uch  trpentet — Fiduciary 
potition — Liabui^f  to  aeanmt^-Ftivate  advantaffe— 
Ratifieatim  by  cftree<or«— TTltii  Tirea. — ^The  pursuers 
were  a  company  incorporated  by  special  Act  for  the 
construction  of  certain  tramway*,  the  Act  contain- 
ing the  usual  clause  that  the  ea^eniH  of  obtahiing 
the  Afii  ihould  be  paid  Igr  the  eompaaj.  Ihe  pnr- 
aoen,  through  the  defuidtf,  M.,  their  soUdtor, 
entered  into  on  agreement  vath  contractors  for  the 
execution  of  the  work  for  £93,(){K),  the  contract 
providing  that  the  expenses  of  procuring  the  special 
Act  should  be  paid  by  the  contraotoia.  On  the 
following  day  another  agreement  waa  enterBd  into 
between  the  contractors,  the  defender  M. ,  and  the 
defender  B.,  the  latter  being  the  engineer  of  the 
company.  By  this  agreement  the  defenders  under- 
took to  relieve  the  contractors  of  the  liability 
to  pay  the  expenses  of  obtaining  the  Act  in  con- 
wderation  of  »  nun  of  £17,000,  £5,000  of  which 
waa  paid  in  eaab. 

Held  (afBirming  the  decision  of  the  Court  of 
Session,  18  Ct  Sess.  Cas.,  4th  series  (Kettie), 
1140),  that  the  defenders  were  liable  to  account 
for  tibe  £17,000,  whioh  they  had  rGcoived  under 
the  agHMMiMBt,  without  charging  against  the 
pursuers  any  expense  which  was  not  within  the 
definition  of  the  clause  of  the  Act,  for  the  agree- 
ment, 80  far  as  it  provided  for  the  retention  by  the 
defenders  of  the  balance  of  the  £17,000  after 
defraying  the  expenses  sanctioned  by  the  Act,  was 
illegal  and  Toid ;  that  the  laote  did  not  show  any 
adoption  of  the  ag^rcement  by  the  pursuers,  but 
that,  even  if  the  agreement  liad  been  adopted  by 
the  directors  and  shareholders,  such  adoption 
would  have  been  ultra  vires  the  Act. — Mann  and 
JitaUie  Edinburgh  Northern  Tnmwaya  Co.,  H.I.. 
(8c.}-[1893]  A.  C.  69;  62  L.  J.  P. G. 74;  €6 L. T. 
96. 

M£>C0BA2a)UM-- 

12.  AUeratiou  «/  memonmdnm-^ttritdietim- 

Sanction  vf  court— Windinij-ttp  court — Com^ditin 
{Memomrt'tinn  «f  Assfdali  n)  Art,  iMftO  (.53  tt  .VI 
Vic',  c.  iVl).  K.  \~('i,rii[^nies  {U'l'iiliuffup)  Act, 
im  (63  ifi  54  Vict,  c  »9)>  ««.  1,  2t  a-it  oub-tntion  (2) 

-*0r^  ^  Xenf  GShiif^fof  1/  flOfi    UiKtr^i  1898, 


— The  judge  to  whom  the  jurisdiction  of  the  Hiph 
Court  in  the  winding  up  of  oompjinies  has  Ufn 
assigned  by  the  order  of  the  Ijord  Chancellor  of  the 
26th  of  March,  1892,  has  jurisdiction  to  msb 
orders  under  ih»  Oompaniea  (MaoMtaadDinof  A«h 
oiation)  Act,  1890. — In  re  Mimtig  Atoret  Tnmtmad 
Co.,  CH.D.  WILL..  J.  376-[1806]  20h.6e0;  6SL1J. 
Ch.  434  ;  68L.T.  578. 

13.  Side  of  audi  to  new  company — Sham  in  pur- 
chasing company — Volnnlarif  winding  up — Companif> 
Act,  1862  (25  A-  26  Vict.  c.  89),  s.  16.— It  is  compe- 
tent for  a  company,  by  its  memorandum  of  aaso- 
ciation,  to  exclude  the  operation  of  the  161it 
section  of  the  Companiea  Aot,  1862,  in  the  event  ef 
a  sale  by  the  company  of  its  undertaking  to 
another  company,  the  whole  or  part  of  the  ccm- 
sideration  for  such  sale  being  shares  in  the  pur- 
chasing company,  notwithstanding  that,  at  the  time 
of  the  execution  of  the  contract  for  sale,  it  ii  ia 
contemplation  to  wind  up  tha  aelling  opayy 
Tolontarily. — OoUon  t.  ImptrUt  ami  Afeijin  4|iaty 
and  Invettment  Corporation,  QIBJ>*  OBLp  J«<~^M>] 
3  Ch.  454  :  61  L.  J.  Ch.  684. 

Pbowbotus— 

1-1.  Misrepregfiitaticm — Conrmlment  of  fad* — /J" 
tcinsion  if  contract  to  take  it/iarei. — The  prospectus  (if 
a  company,  which  was  issued  in  February,  is^. 
oomtained  (tnier  alia)  atatemente  to  the  foUowisg 
eibet: — (1)  That  the  oonpeny  wae  fomed  for  Chs 
purpose  of  purchnsing  patent  rights  of  a  m-ost 
formidable  jirojectile,  the  invention  of  S.  ;  {'1,  that 
the  projectile  contained  a  i  hnrge  of  dynamite  or 
other  high  cxploaive,  which  had  "  bt^eu  fired  with 
eafety  from  tilled,  emooth-borod,  muxzle,  oA 
breeui-loading  guns  with  a  full  char^  of  gnn- 
powder  ** ;  that  there  was  no  neoeanty  for  any 
alteration  of  the  guns  or  of  tho  rliarge  of  powder ; 
and  that  the  projectile  was  destined  to  play  sa 
important  part  in  naval  and  military  operatHM; 
(3}  that  "the  ej^erimental  finng  lact  coBMr 
demonatrated  the  praetioaUUty  and  niili^  of  tta 
invention,  and  attracted  the  attention  of  the  mili- 
tary autboritie^s  of  several  foreign  countries  as  well 
as  our  own  ;  and  at  the  earnest  solicitataon  of  the 
Senate  militaiy  oommittoe,  and  the  lonioeantatiw 
of  aoveial  foraigii  GoTemmenta,  ftuther  txpoor 
ments  were  m«^o  on  the  Potomac.  The  r>'»idt» 
were  astonishing,  and  showed  tho  inveuuou  tu  be 
all  that  the  inventor  claimed  for  it.— The /iMispBrf* 
ent  Journal,  New  York," 

The  facta  were  that,  aa  to  (1).  no  patent  was  ia 
existence  at  the  date  of  the  iaaae  of  the  proepeotai. 
A  provisional  specification  had  been  granted  on  tha 
7tli  of  Dec«'iiil>or,  IHSS,  to  S.  for  hw  invention,  and 
this  hod  ripened  into  a  jMitent  on  tho  29th  of  Joae, 
1889,  As  to  (2^  and  (3)  "  the  experimental  firing  * 
refened  to  haa  taken  place  in  America  aome  foar 
yeora  before  tite  date  of  the  prospectus,  and  n 
respect  of  a  different  patent.  At  one  of  thes' 
American  trials  the  experimeuts  had  resulted  in 
nothing  but  disaster,  two  guns  having  boon  de- 
stroyed by  the  projectile  bursting  in  the  bore,  and 
the  triala  on  the  Potomac  were  only  i^artially  ffae> 
cessful.  At  a  subsequent  trial  in  Wales,  after  the 
commencement  of  the  action,  it  had  bcvn  prvined 
that  dynamite  shells  could  be  tired  (.ut  <•{  a  gun 
with  ordinary  service  charges  of  powder  withost 
bursting  the  gun.  The  plamtiff  having  ag^md  to 
take  shares  on  tho  ^th  of  the  atatcmoBtt  to  fta 
prospectus,  brought  «&  aotioB  fbr  ■■■'"■TTmi  of  til 
contract,  on  the  groood  of  mianipmp^tatiiim  aai 
concealment  of  facts. 

Held,  that  the  prospectus  was  not  an  hoaiaBt, 
candid,  a&d  itraiahtfonrard  dooament,  for  it  «bk> 
0cct«d  ttHtt  wfakb  ^  artnwi  aaA  -wtm  to  At 
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highMfc  dMoree  midwxling;  and  iliat,  therefore, 
the  pbintiff  wm  ntitlad  to  th*  Mlief  wUdi  lie 

L.  T.  104. 

15.  ifwreprewnMiofi  —  ilcMm  «/  (feeeif.— Held, 
that  a  material  statement  in  a  prospectus  of  a  com- 
pany was  false  to  the  knowledge  of  the  directors, 
who  issued  the  proepoctus,  at  the  time  it  was  made, 
that  the  plaintiff  was  thereby  induced  to  take  cer- 
tain shared  in  the  company,  and  that  an  action  of 
deceit  agMiiit  thedirMton  woold  Mootdii^g^  lie.— 
JTnodeT,  JKofumm*  O.A.— 67  L.  T.  187. 

See  also  CJOMPAITT,  44. 

BKDUonos  or  OAnxAXr— 

16.  Jwitdtdim—tknfimiatbm  rtAiitUon'^ 

Cominnie.%  Ad,  1867  (30  .t  31  Vid.  t.  131).  m.  9, 
11,  \2—(A,mi>amr9  {Winding-up)  Ad,  1890  (53  &  54 
Vid.  c.  (33),  »».  1,  2,  32  [tuh-sedion  (2)),  33^0r./<T 
<if  tht  Lord  Chancellor,  March  2C,  1892.— The  ^udge 
to  iriMMn  the  jurisdiction  of  the  High  Court  in  the 
wlodioc  up  01  oomneiiiet  lies  boop  enigned  hy  the 
Older  oF  tiie  Lord  (Sumodlor  of  fhe  26th  of  Ibrch, 
1892,  has  jurisdiction  to  confirm  a  reduction  of  the 
capital  in  the  case  of  n  company  which  may  be 
wound  up  in  the  High  CJourt  under  the  Companies 
(Winding-up)  Act,  1890. ->/»  re  Ooeon  Queen 
SUarmhip  Co.,  CB.S.  WIX&.,  X.  670— TISW]  8  CRu 
666  ;  6S  L.  T.  828. 

1".  Payment  of  sharet  hi/ appropriation  <>/ri  serve 
/und—Comiianits  Ad,  lh67,  ««.  9,  11,  13,  14,  25— 
Coa^nieM  Ad,  1877  (40  A  41  Vid.  e.  26},  «i.  3,  4.— 
A  oompeny  set  aside  a  leeaie  fond,  aod  expended 
the  greatwr  part  thereof  in  improving  their  pro- 
perty. On  a  further  issue  of  shares  the  existing 
shareholdors  were  credite  d  with  ii  number  of  shari's 
as  fully  paid  up  et^ual  in  ralue  to  the  amount  of 
11m  reserve  fund,  which  was  oaiiisd  to  the  capital 
aoooont  in  the  boobs  of  the  eoaraany.  On  pefeitioa 
hj  the  oompany  forrednotion  of  capital. 

Held,  that,  i\H  the  proposed  reduction  of  the 
capital  of  tho  company  did  or  might  involve  the 
diminution  of  liubility  in  ri^ajjoct  of  unpaid  capital, 
tho  petition  must  stand  over  until  creditors  had 
been  advertised  for.— /»re  K'lstrm  and  Atutralian 
Btt'imship  Co.,  cn.l>.  NOK.,  J.  373  -Ox  L.  T.  321. 

IS.  I'urchutif  hif  ctnn]>anif  *^^arr^ — Salt 

hy  rninjKiiii/  of  assets  fvr  goixl  roiitidrratian  SItarei* 
in  rj-r/Mi  of  uuutt  of  compatiy — (Jomaaniet  Ad,  1867 
(30  &  31  rid.  c.  131).  I.  9— Obmpmte  jlcf,  1877 
(40  A  41  Vid,  c.  26),  s.  3.— Aeoaqpeajrvasregu- 
tered  in  1S89  to  oany  on  the  Imsben  of  hotd  pro- 
prietors, with  a  capital  of  £130,000,  divided  mto 
26,(M)0  shares  of  £b  eaijh.  In  lfS!>l  the  company 
took  on  hiase  tho  Tlotel,  and  increased  their 
capital  by  creating  5,000  new  shares  of  £5 
each.  Debentures  to  tiie  aaUMint  of  £73,000  were 
issued,  all  of  which  wen  ontstandtag*  sad  there 
were  wj  few  oHher  oraditon.  upwards  of 
£23.000  was  pxponded  on  the  M.  Hotel,  and  it  was 
worked  at  a  loss.  The  company  agreed  with  B., 
who  was  one  of  the  lessors  of  the  M.  Hotel,  to 
hand  over  the  possession  of  the  M.  Hotel  to  B., 
who  should  pay  the  rent  and  carry  on  the  hotel. 
Tho  dirsefeon  uidertook  to  obtain,  and  obteioed, 
fram  iSbm  shareholders  the  necessary  reeolations  for 
redncxng  the  capital  of  the  company  by  writing  off 
£23,710  of  fully-paid  ordinary  shares  held  by  B. 
and  his  associates,  and  undertook  to  obtain  the 
■auction  of  the  High  Court  of  Jostioe  in  Bngland 
to  sooh  reduction,  whereupon  snoh  diaras  woold 
be  extinguished.  B  was  to  pay  to  the  oompany, 
for  stores  and  goodwill,  15,000  dols.  The  company 
had  power,  under  its  articles  of  associatiant  to 
lednoe  its  capital  by  «*""«"«"g  capitaL 
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Held,  that  this  transaction  was  not » povuhsse 

by  the  company  of  its  own  shares,  hat  was  a  s-Ue 

by  the  company  of  some  of  its  assets  for  less  than 
their  cash  value,  in  consideration  of  a  release  from 
heavy  burdens  and  of  a  surrondi-r  of  sharas. 

Held,  also,  that  the  sanction  of  the  court  to  the 
transaction  was  only  necessary  for  the  permanent 
extinguishment  of  the  shazast  and  that  the  oonrt 
had  jurisffioHon  to,  and  woidd,  aanottoa  the  trans- 
action. 

Trevor  v.  Whitumrth,  36  W.  \i.  145,  12  App.  Cas. 
409,  distinguished. — In  re  Denver  Hotel  Cd.,  c.a. 
839--£1893J  1  Gh.  495;  62  L.  J.  Gh.  450;  68 
L.T.6. 

SnAHES  - 

19.  Fntly-ixiid  sharfS — Syndicate — Opcitin<j  vv  of 
biuiuess—iuueo/aharet  as  /uUji paid  up— Comi aera- 
tion—Begittered  conbrad—Uompaniee  Ad,  1802  (25 
26  Ftef.  e.  89),  ss.  8.  38  (4)— Compantei  Ad,  1867 
(30  >f-  31  Vid.  r.  131),  #.  23. — A  company  limited  by 
Hharca  registered  under  the  Companies  Act,  1862, 
has  no  power  to  issue  sharofi  as  fully  paid  up  for 
which  no  consideration  is  given.  This  is  so, 
althoogh  the  shares  are  isaoed  under  a  oontnot 
filed  hi  acoordanoe  with  the  pRyfiirianB  of  asotioa  26 
of  the  Cbmpaniee  Aot,  1807. 

Tho  company  is  not  rstopped  by  recitals  in  the 
agreoiaont  p\iii)urting  that  consideration  has  been 
f^vi'n  from  Hhowing^  that  there  was  none.- /n  f* 
Eddystune  Marine  Imurance  Co.,  c.A.  642. 

20.  Fully-paid  shart^  —  Bonus  alutra — Issue  o/ 
/ully-paid  shares  to  person*  taking  up  debentures  of 
txmpany—Compania  Ad,  1887(30  <t  31  Vict.  c.  131), 
«.  25. — ^The  diractort  of  a  oompany  issued  a  circtdv 
to  the  shareholders,  inviting  q;iplioi^ns  for  deben- 
tures of  the  oompany  upon  the  terms  that  the 
company  should  issue  to  the  persons  taking  the 
debenttures,  and  paying  the  amount  due  thereon  in 
ftdl,  two  free  and  fully  paid-up  shares  of  £3  each 
in  the  oompeny  for  each  debenture  of  £10.  In 
aoeordsaoe  wilih  the  tarsu  of  the  circular,  and  in 
pursuance  ci  an  acrsement  made  between  th" 
oompany  and  the  oebenture-holders,  which  had 
been  previously  filed  with  tho  Kcgistear  of  Joint- 
Ktock  Companies,  the  oompany  allotted  to  each 
debentiuo-holder  a  number  of  fully  paid-up  shares. 
The  oompany  was  ordered  to  be  woimd  up,  and  the 
liquidator  sought  to  put  the  holders  of  these  bonus 
shares  upon  the  list  of  oontributories  as  holdera  of 
shares  upon  which  nothing  had  been  paid  up. 

Held,  that  tho  (igrooinent  to  issue  shares  as  fully 
paid  up  was  ullni  virtu  the  company,  and  was  void ; 
and  that,  therefore,  there  was  m  fact  no  restored 
oontraot  within  the  meaning  of  the  Compames  Act, 
1867,  s.  25. 

Held,  therefore,  that  the  owners  of  the  bonus 
shares  wore  liable  to  pay  up  the  full  amount  thereof 
in  cash.—/;*  re  Railway  Timr  Tallet  FMiAin§  Oo., 

cu.D.  KEK.,  J. — 68  L.  T.  611*. 

21.  hatted  at  a  discount  —  Registeretl  cmtntd  — 
Companies  Ad,  1862,  ss.  8,  3S — Ci'iiijuiiini  Ad, 
1867,  s.  23.— A  company  incorporated  with  limited 
liability  under  tho  Ooupnisi  Aots  oannot  iasoe  its 
shans  at  a  discount* 

Tn  re  Atmada  and  TVrAo  Cb.,  36  W.  R.  593,  98 
Ch.  D.  415,  approved. 

Per  Lord  Herschell. — Though  the  company  can- 
not exclude  the  liability  of  shareholders  in  a 
winding  up  to  the  extent  unpaid  on  their  shares 
for  the  boisAt  cf  ersditors,  the  oompany  amy, 
where  the  memorandum  of  association  permfm, 
enter  into  any  undertaking  with  those  invited  to 
become  shareholders  as  to  the  terms  on  which  1  he 
sharea  shall  be  taken,  and  as  to  the  rights  of  the 
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ZMpeotiTe  shareholdera  initr  se, — Oortgum  Odd 
Mining  Co.  Boner;  Wallroth  t.  Jtoper,  B.L.  (E.) 
90-[1882]  A.  a  1S0;  61 L.  J.  OL  S37 ;  06  L.  T. 
427. 

S2^  J$$ued  ol  a  dlimmt  WtaStnff  tip— CbafK- 
tlllwy  Pfirchate  h/  tharrhoMfr — Coniiructitfe  notice. 
—A  company  issued  shares  at  a  discount.  In 
reapect  thereof  a  contract,  in  which  tho  numbers 
of  the  shares  were  specified,  was  registered  with 
the  B«giBtrar  of  Joint-Stook  CompwaiM.  A  iliAxe- 
boUflr  ■nhnminntly  purohaaad  abww  m  fks  aom 
liailAt/  •ad'OM  company  imtmS.  to  Um  oettiBowlo, 

in  which  it  was  stated  th-.it  fho  nlirirfs  wfro  fully- 
paid  up.  The  shares  so  jiurchaaed  were  part  of 
thi<  nhiires  issued  by  the  company  at  a  discount. 
The  shareholder  was  aware  that  the  company 
had  iMWd  shares  at  a  discotmt.  He  did  not, 
haweme,  search  the  register  of  joinft-atook  oom- 
pimies,  and,  in  fact,  had  nonolioafhattlwahaxee 

fiurchased  by  him  had  been  improperly  imed. 
n  the  winding  up  of  the  company,  it  waa  aoog^t 
to  place  him  on  tM  liat  of  oantaflntaiBBi  in  iwpoct 
of  the  said  shares. 

Hold,  that  the  shareholder,  in  omittiilg  to  March 
the  resrintcr,  had  no6  bem  gniUyof  mm  or  cul- 
pable negligence,  and  oonseqnently  fast  ha  onsht 
not  to  be  settled  on  tho  list.  -/«  re  New  OJUfe  CMd 
Mining  Co.,  CH.i>.  sxi.,  J. — G8  L.  T,  15. 

23.  Lien— Lien  on  membfr'snharrs  /ordebtduetomm- 
jxi III/ — IHi it'iT — Tra ntftr — A rtides  of  astociut ion.  — 
A  lien  conferred  by  articles  of  association  on  the 
■hares  of  any  member  indebted  to  the  company  is 
valid,  any  transfer  by  such  indebted  niMnbar  being 
flMseby  made  dependent  on  t^'oomont  of  the 
dlreotot*. 

Bradford  Hanking  Co.  v.  Brvj'js,  ;i.5  W.  R.  .321, 
12  Apt).  Cas.  29,  approved. 

Soon  a  lien  may  bo  discharged  by  a  new  orrange- 
aMBt  faotmwn  creditor  and  debtor,  the  terms  of 
wtSA'tn  inoomnntiUe  witli  its  retention.  Bnt  the 
mm  fkotof  tlM  oabte  nnaanir  to  g^vo  bis  creditor 
authority  toidl-partottnanibjcct^  without  noti(  r. 

rn  his  maldng  defeolt,  ia  not  suflicieut  to  warrant 
inference  fiiai  the  creditor  is  not  to  realise  the 
other  parts  of  his  security. 

Where  a  shareholder  udabtsd  to  a  company  ap> 
plied  for  tam^  and  gwe  muh  sn  •^hority  with 
respoet  to  oertam  diaras  oilier  ttian  those  in  qu(!s- 

tion  in  this  action, 

Held,  tliat  no  liniitatiou  of  the  lieu  in  regard  to 
the  shares  iu  the  iw:tion  waa  contemplated,  and  that 
a  transfer  of  nuch  shares  by  tho  indebted  share- 
holder should  not  be  regisUtniL—Jiank  of  Africa  r. 
aaUmrv  Mmiiig  Oth,  KO.  47--ri882]  A^  C. 
261 ;  61 L.  J.  P.  a  M;  66I»  S3T. 

24.  £lnt->£tiM  on  weiwiftsrs*  thartt  for  debt 

due  to  company — Payment  of  mortgage  deht — Right 
of  eharthtAder  to  require  iranAftr  of  security  to 
hie  nominee  in  litu  of  riconi--  iiance — Conveyancing 
and  Law  of  Vroperlu  Ad,  18«1  f44  ds  4d  Vid. 
e.  41),  u.  2,  15. — ^Ilie  articles  of  ■■esiiition  of 
»  compai^  provided  that  the  ooMpony  should 
bare  a  ftrat  and  panmovnt  Uoi  upon  the 
shares  of  each  member  for  bis  debts  to  the  com- 

Eany,  and  that,  for  fh<'  piiqjose  of  enforcing  the 
en,  tho  directors  might,  un  dufault  in  jiaynu'ut  of 
a  debt,  sell  the  shares  and  execute  a  transfer  of  the 
shares  sold  to  the  purohMsr* 

JEMd,  that  this  lion  oonstitutsd  a  "cbargs" 
lipon  Ibe  sbsTCS  witbin  the  mwMiing  of  sootion  2, 
Bub-flocfion  (5,  of  the  Conveyancing  Act,  1881,  fv  a 
delit  (iur  from  tho  shareholder  to  the  company,  and 
that,  couHe<juently,  section  15  applied,  and  entitled 
the  shareholder  to  rei^uire  the  company,  on  pay- 


ment of  the  sum  due.  to  assi^fn  the  debt  and  thdr 
lien  on  tho  shares  to  his  nommee. 

The  shareholder  undertaking,  on  four  days' 
notice  by  the  company,  to  pay  to  them  the  nun 
due  from  him  upon  their  tran'^fcrring  their  lien  to 
his  nominee,  an  injunction  was  granted  restraining 
the  company,  nntU  th  e  trial  of  the  action  or  further 
order,  mm  sslling  or  transferring  the  sharea. — 
Smm  A^hmOie  Weighittg  Mack  ine  Co.,  CH.I>. 
KOR.,  J.— [1892]  3  Ch.  50(5 ;  62  L.  J.  Ch.  241. 

25.  Traiufer  —  litfusal  to  rrgittrr  —  Certijicaie 
iaeued  under  forged  tran*ft  r — Warranty — Bktopptt — 
Meattm  t(f  damage»—Juritdietion  to  order  inqmty  as 
to  damaga  under  th*  Chmpaniei  Act,  1862  {iSS  9S 
Vid.  f.  srt),  .s.  35.— On  the  6th  of  April,  lSO-2,  G. 
bought  shan  a  in  a  company,  and  received  from  tht; 
vendor  a  transfer  and  a  certitieati-  undor  th*-  seal  of 
tile  company  si^ed  by  two  directors  and  the 
secretary,  oertii^^g  that  the  vendor  was  the  pro- 
prietor of  the  shares.  On  the  same  day  Q,  aent  tbe 
transfer  executed  by  himself,  and  aeeoittpanied  by 
the  certificate,  to  the  company's  ofHce  for  registra- 
tion. The  company's  clerk  refused  to  accept  the 
documents,  saying  that  he  had  orders  not  to  do  so. 
Q.  and  his  solicitor  again  tendered  the  transfer  and 
certificate,  which  Ae  company's  solicitor  took,  bnt 
stated  that  the  company  did  not  undertake  to  raKia- 
ter  O.  as  the  owner  of  the  shares.  It  appeared  tkal 
the  former  secretary  of  the  company  had  made 
fraudulent  transfers,  and  had,  by  means  of  fraud, 
indnoed  two  of  the  directors  to  affix  the  seal  of  the 
compcmy  to  the  certificate  in  question,  and  that,  in 
conseqaenoe  of  the  discovery  of  the  fraud  on  the  .'>th 
of  April,  the  registration  of  G.  had  been  refused. 
At  a  Doard  meeting  on  the  13th  of  April,  1892,  the 
consideration  uf  tho  transfer  was  ordered  to  stand 
for  further  consideration,  and  tho  transfer  and 
certificate  wore  returned  to  G.  On  the  31  st  of  May, 
1892,  G.  moved,  under  section  35  of  tho  Companies 
Ac^,  1862,  tbat  the  nwister  of  members  of  tiie 
company  might  be  rectified  by  inserting  his  name 
(US  the  holder  of  tho  shares,  and  that  the  company 
luight  be  ordered  to  pay  him  the  damages  occasioned 
by  their  refusal  to  r^^ter  him  as  such  holder. 
Ktween  file  0th  and  tbs  iSlihof  April  theahaxes 
mnt  down  in  valne. 

Sluling,  jr.,  madeBoorderasterectifloation,  bnt 
dinx;ted  an  inquiry  as  to  damages.  The  chief  clerk 
certified  that  the'  amount  of  damages  was  the 
amount  G.  had  paid  for  the  shares  on  the  6th  of 
April.  The  company  moved  to  vary  the  certificate 
by  decreasing  the  amount  to  the  value  of  the  sharca 
on  tho  13th  of  AfinL  Bti^ogt  J.,  held  that  tbe 
company  had  jwhued  the  tranmr  on  Che  6lih  of 
Aj  ril,  and  that  the  cfaisf  clerk  was  xi^  in  his 
assessment  of  the  damagee.  Tbe  corapaqy 
appealed. 

On  the  hearing  of  the  appeal  the  court  doubted 
whether  Stirling,  J.,  bad  jurisdiction  to  direct  a* 
inquiry  as  to  damagee  ukdor  section  35  of  the 
Companies  Act,  1862,  wbera  there  warno  order  for 

rectification,  but,  with  the  consent  of  the  parties, 
agreed  to  treat  the  case  as  within  that  section. 

Held,  that  the  cause  of  action  was  not  tin-  repre- 
sentation contained  in  tho  certificate,  but  the  refusal 
of  the  company  to  register,  and  tlmt  tiwdala  of 
such  refusal  was  tiie  6&  «f  ApriL 

In  re  Bahia  and  San  Frmdueo  RBtSway  Co,,  16 
W.  R.  8<52,  L.  R.  3  Q,  B.  581,  considered.— /»  n 
Otto'e  Kopje  Diamond  Mines  {Limit«i),  c.A.  259 — 
!  [leOS]  1  Ch.618;  62lfc  J.Ch.  166;  6dL.  T.  13S. 

25a.  Underwriting  agrrnnent^Agrmmt  to  taht 
ehares  not  taken  hy  puUie— Right  tit  noMee  aimomt 
of  liahiliiy. — A.  signed  an  agn?ement  with  L,,  an 
agent  employed  by  the  promoters  of  a  company  to 
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arrauge  for  tho  isaae  of  its  capital,  thai  A.  would 
mibacnbe,  or  find  reeponsible  subsoibets,  for  200 
ovdinaiy  shares  on  the  terms  of  the  company's 
UWpeetaSt  and  apply  for  the  said  shares  on  the 
But  day  when  the  list  opened.  The  agreement 
IWIltained  provisions  tliat  if  the  wbok-  issue  of 
aharea  was  k>/j(i  Jule  subscriV^ed  for  by  tln-^  juiMic, 
A. responsibility  was  to  ceaso,  and  no  ullutmi_nt 
to  be  made  to  lum ;  and  that  il  the  publio  should 
not  sabecribe  the  foil  amcraiit  of  vne  iisne,  but 
ahoold  bonti  fide  subscribe  any  smaller  amount, 
A.'s  undertaking  waa  to  stand  for  the  number  of 
shares  constituting  liis  fro  raUi  contribution  with 
the  other  underwriters  to  make  up  the  difference 
between  tho  amount  subscribed  by  the  fNAffio  and 
the  amount  uaderwtitteD;  and  that  tha  anaamant 
should  be  irreroeabla  on  A.'8  part,  and  mmeient  in 
itself  to  authorize  L.,  in  the  event  of  A.*8  not 
applying  for  shares  us  above  mentioned  to  apply  for 
such  ahures  in  his  name  and  on  his  behalf.  A. 
made  no  application  for  shares.  The  public  applied 
only  for  a  small  part  of  the  capital  underwritten. 
After  the  list  was  oloaed  L.  applied  in  A.'a  name 
for  104  shares,  and  tiie  company  allotted  tiiam  to 
A.,  rending  him  notice  that  thpy  were  allotted 
in  pursuance  of  his  underwiiting  agreement. 
A.  brouglit  all  action  to  have  his  name  removed 
from  the  register  on  tue  g^und  that  he  had  only 
ap-eed  to  take  a  proportion  of  the  shares  which  the 

CaUic  had  not  applud  for,  and  had  had  no  notioe 
ow  many  the  publio  baid  applied  for,  and  no 
op]>(>rtunity  of  exercising  his  option  to  fflbwrib» 
hiiutielf  or  timl  other  subscribers. 

Held,  that  A.'s  obligation  iiiuler  the  contract 
was  to  apply  for  shares  the  tirst  day  the  list  opened, 
and  that,  therefore,  no  such  notioe  was  necessary 
to  anaUe  him  to  diMsharge  it  or  to  exeroiaa  his 
o^itian,  and  Hm  Aatm  bad  been  rightlT  allotted  to 
hmi. — Shato  v.  Bentletj  «{•  Cik  and  the  Yorkthire 
Brewerkt  {Limited),  CH.D.  NOK.,  J. — 68  L.  T.  812. 

Wnrsrao  vr — 

26.  CalU — Debmime*  chanjing  nn^-aUed  capital 
—'DAenture'Mder^a  tution — OJfkiul  recrivrr — Duty 
to  makt  call— ('<■'>  ijixi'ifis  Act,  ls(i2,  92,  95,  98, 
VHt—Cfmpaniet)  {Wmdutri-u},)  Ad,  l«yO,  m.  12,  13 — 
Companie*  Windintj-np  IMm,  Ijsyo,  r.  92. — When 
an  order  has  been  nuda  for  the  winding  up  of  a 
eomftany  b7  the  oonrt,  the  power  of  the  company 
and  its  directors  to  make  calls  is  i;*so  facU>  at  an 
end,  and  the  only  power  to  make  calls  is  in  the 
liquidator  in  the  winding  u]>.  Consequently,  an 
application  after  the  winding  up,  aslang  that  a 
company,  by  the  official  receiver,  eboolcT  make  a 
call  on  shareholden  for  the  amount  unpaid  on 
fbeir  ahara,  and  that  a  reeeiTer  appointed  in  a 
debenture-holder's  action  should  pet  in  the  amounts 
due  on  the  shares,  must  be  mtituleil  in  tho  winding 
up,  as  well  as  in  tlio  debienture-holdor's  action. — 
toivler  V.  /Irotttl'*  l'ate$it  J^'iufU  Light  Co..  CHJ>. 
WILL.,  J.  247— C1808]  1  Gh.  724;  eSX.  J.  (A.  878; 
68  L.  T.  j7(i. 

27.  CuUi — Ikltvnltirc — E<juitallc  assignmetd — CaiU 
prior  and  aubtniuent  to  vnitdituj  up — Set-off — CVwi- 

sante*  Ad,  1862,  s.  75. — ^T.,  who  waa  tiM  resiatered 
Bolder  of  debsnfairaa  in  aoompany,  in  ICaroE,  1890, 
depoeited  some  of  them  with  a  bank  to  secure  a 
debt,  and  executed  a  memorandum  of  de{)osit  and  a 
blank  transfer,  but  no  notice  was  i^iveu  to  the 
company.  These  debentures  were  exchanged  for 
others  subsequently  issued  by  tho  company,  and 
the  new  deoentuiea  were  deposited  witli  the 
bank  bgrT.  on  tib«  8rd  of  September,  1890,  did 
not  execute  any  fresh  memorandum  or  transfer. 
Kone  of  the  new  debentures  were  payable  before 
13m  Siakof  Deoflnibar,  1890. 


T.  «M  alao  holder  of  ordinary  shares  in  tbe  com- 
paiw,  whidi  were  not  fully  naid  np^  and  <BL  tha  aid 
of  November,  1890,  a  aHl  was  mada  upon  tiie 

ordinarj'  shares,  jtaynble  on  the  'lOtlx  of  November, 
I8U0,  at  the  bank,  who  were  also  the  a)mpany's 
bankers.  Un  the  4th  of  November,  1890,  notice  of 
tho  call  was  given  to  the  bank,  who  were  authorized 
to  retain  the  proceeds  of  the  call  in  payment 
ol  an  overdraft.  On  the  6th  of  November*  1680* 
tlie  bank  gave  the  company  notioe  vl  i^e 
deporit  of  T.'s  debenture.^.  The  bank  on  the 
12th  of  November,  1890,  coauuence<l  an  action 
<in  l)ohalf  of  the  debenture-holders  against 
the  company,  and  on  the  19th  of  November  the 
company  went  into  voluntary  liquidation.  In  tin 
action  sufficient  aaaeta  of  the  company  had  been 
realized  to  pay  the  debenturea  in  full,  and  in  the 
winding  up  calls  had  boen  made  on  T.*a  ahaiaa 

which  had  not  been  paid. 

Held,  that,  in  respect  of  the  call  made  on  the  3rd 
of  November,  1890,  the  company  were  entitled  to 
set  off  the  amount  of  sntdi  odl  a^ainat  what  was 
due  on  the  debentures ;  but  that,  ra  respect  of  the 
calls  made  in  the  winding  up,  they  were  not  entitled 
to  do  so.  The  liability  to  jiay  calls  did  not,  under 
section  75  of  the  Companies  Act,  18()'2,  become  a 
debt  due  until  the  winding  up  commenced,  and 
therefore  the  caea  waa  govenied  by  Watmm  v.  ilf  id- 
Wale»  Railway  Cb.,  18  W.  B.  ifOf,  Ii.  B.  2  0.  P. 
693. — Chrittie  v.  TVnmtos,  Iklmard,  Lane,  <fe  Co., 
CH.D.  8TI.,  J.  475^898]  2  Ch.  175;  62  L.  J. 
Gh.888:  88L.T.  088. 

28.  Coita — Liipiidatctr — Prioritf-'Voltmiary  vfind' 
inq  up — Sui^eri'isioii  order — €o»U  of  titptidalor  and 
petitivniug  creditor — ('omjHtnia^  Act,  18152  (  25  <t-  26 

Vict.  c.  89),  a*.  110,  114.— Where,  on  the  petition  of 
a  creditor,  an  oidar  ii  anda  owrtimiing  the  volun* 
tat^  winding  up  of  a  eompany  under  the  nmar- 
viston  of  flie  eovrt,  the  ooete  of  the  Htfukbtor 
incurred  previously  to  the  order  arc  payable  in 
priority  to  the  petitioner's  costs  of  obtaining  the 
order  :  but  those  costs  are  payable  in  priority  to 
tho  costs  of  the  liquidator  incurrf?d  subsequently  to 
the  order. — In  re  \fw  Yurk  Krchaiigf  Co.,  CB.1>a 
KEK.,  J.— [1893]  1  Ch.  31  \  ;  (JS  L.  T.  247. 

29.  County  court — Jurisdiction — Title  to  property — 
Stranger— Compauiet  Act,  1862  (25  dk  20  lid.  c.  89), 
s.  98— CoavamM  {Wiading-up)  Ad,  1890  (53  di  54 
Vid.  e.  63),  1. 1.— before  the  ante  of  presentaticm  of 

a  petition  in  a  county  court  fi  ,r  the  winding  up  of  a 
company,  under  the  Companies  (Winding-up)  Act, 
1890,  8.  1,  sub-section  3,  the  manager  of  tho  com- 
pany transferred  certain  wine  to  a  stranger.  The 
judge  of  the  county  court  made  an  order  iot  the 
dclivexy  up  of  the  wine  to  the  liquidator,  on  the 
ground  that,  the  manager  having  acted  uttrd  Wrea, 
the  transfer  was  void. 

Held,  that  the  county  court  judge  had  no  juris* 
diction  to  decide  a  question  as  to  the  title  of  property 
which  arose  before  the  date  of  the  winding  up 
between  the  company  and  a  atranger,  and  that  the 
order  was  therefore  bad. — In  re  Ilfdey  If  del  Co., 
Q.B.l>.  639— [1893]  1  U.  B.  248;  62  L.  J.  Q.  B.  333 ; 
88L.T.1M. 

30.  Debenture-holders'  action — Utreirer  of  dfheii- 
ture-holder* — Jiight$  of  di  fu  idure-holders  aa  viort- 
<jaijti^ —  Li<jiiidut"r.  —  Debenture  -  holders  wboflc 
interest  was  in  arrear,  and  whose  debentures  oon- 
stituted  a  charge  on  all  thr  property,  present  and 
futora,  of  the  aoopany,  broumt  an  action  for 
foredoBure  or  nde,  and  obtauied  an  order  fbr  the 

appointment  of  :i  receiver,  vnih  liberty  to  pro<"eed 
with  their  action,  notwithstanding  the  winding  up 
of  the  ooo^anj.againBttriiom  aoreditoi'sirinmng« 
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up  petition  had  previously  beta  presented.  A 
winding-up  order  wm  subsequently  made,  and  the 
debenture-holderB*  aotion  was  trajwferred  to  the 
judge  having  jurisdiotioii  in  the  winding  up.  The 
auunmt  flue  on  the  dobenturcs  largely  excfcded  tho 
assets  of  the  company,  and  there  waa  no  uncalled 
capital.  No  evidence  bad  Tiom  aMniwJ  to  impWMlh 
the  ▼•lidity  of  the  debentozw, 

BbU,  on  fhflM  fBda,  tibst  <li«  dolMntnn-liolders, 
M  mortgagees,  wen  riitifled  to  have  their  own 
receiver,  and  tkit,  as  creditors  outside  the  winding 
up,  their  rights  ought  not  to  bo  interfered  with  by 
the  winding-up  proceedings ;  and,  acoordingly',  thmt 
an  order  made  on  the  appUcation  of  the  liquidator, 
discharging  the  debenture-holders'  receiver,  was 
wrong,  and  should  be  dischoi^ed. — IStrona  v.  Cariyle 
Fnu  {Limital),  c.A.  404— [18881 1  Ob.  2W;  62 L.  J. 
Oh.  541  ;  G8  L.  T.  ;J96. 

31.  Bebeuturea  covering  whole  of  ami*  inclwUny 
uiicalled  capital — Petition  to  wind  up  by  outside 
creditor— DuenHon  oawrt—Companiee  Aii,  1&62, 
t.  91.— Wher»  debentarM  have  been  inned  by  a 
company  covering  the  whole  of  its  assets  including 
its  uncalled  utpit-fil,  and  there  are  insufficient  assets 
to  meet  the  claims  of  the  debenture-holders,  the 
court  will  refuse  to  make  a  winding-ap  order  upon 
the  petition  of  an  outside  oreditor. 

Onerratioas  on  the  unsatisfactory  nature  of 
debenture-holden*  actions  as  a  means  of  liquida- 
tion.—/n  re  Ed^aitoii  Brewtrv  Oo,t  0RJ>.  nux.,  j. 
—68  L.  T.  341. 

32.  Direciora — Concealed  profita — Uift  by  jiroinut^r 
and  vfiidur — Extent  of  liability — Knowledge  and 
aequieacenceo/ehareheUere—CotManiee  (  Windtng-up) 
Act,  1890  (53  A  M  FM.  e.  63),  $.  10.— Where  tilie 
Tender  to  and  pramot^T  of  a  company  agrtiod 
to  give  A.,  B.,  0.,  and  D.  a  .share  of  his  profits  as 
such  vendor  if  they  would  lx>come  directors  of  the 
company,  and  A.,  li.,  C,  and  I).,  having  consented 
and  ^  having  beoome  directors,  took  tnuufeis  ao- 
oordingly  mm  the  vendor  of  shares  in  the  com- 
pany allotted  to  him  in  part  payment  of  his  pur- 
<ha.sf:- money,  although  there  were  still  matters 
open  between  him  and  the  company  at  the  time, 

Held,  on  an  ^plieatfam  to  make  the  directors 
liable  for  misfeasance  under  eeotion  10  of  the  Com- 
paniee  fWinding-up)  Act,  1890,  that,  a  prospectus 
having  been  issuwl  inviting  the  public  to  subscribe 
for  slmres,  in  resiiect  of  any  shares  so  transferred 
by  way  of  gift  to  the  directors,  as  to  which  there 
had  been  concealment  of  the  fact  from  the  public, 
the  directors  were  lidtle,  and  that  the  net  of 
knowledge  of  the  transaction  on  the  part  of  all  the 
actual  members  of  the  company  made  no  difterenco. 

Held,  also,  that,  these  directors  hiiving  paid  fidl 
▼alue  for  similar  shares  subscribed  for  by  thorn,  that 
raised  as  againat  them,  in  the  case  of  the  shares 
gjyen  to  them,  •  presomption  that  these  shares 
were  of  Tfthe. — Th  re  Pottage  Stamp  Automatic 
Delivery  Co.,  cn.v.  will.,  J.  28— [18821  9  Oh,  066: 
GI  L.  j.  Ch.  597 ;  67  L.  T.  88. 

33.  Directora — Mif/msauce  or  breach  of  trmt — 
Liability  of  directors — Ultni  vires — Xeglitjence — Form 
of  aummcna — KviJcncc  required  from  emplicani-— 
Comininiea  C  Windimj-xip J  Act,  1890  (53  «  54  Vict. 
r.  63),  s.  10. — A  summons  in  the  Toluntanr  winding 
up  of  a  company  under  section  10  of  the  Companies 
■\Vinding-iij))  Act,  1S!)0,  directed  the  respondents  to 
attend  on  the  hearing  of  an  application  by  the 
liquidator  for  adedasraon  that  ail 

diieotors  of  the  company,  who  in  wf  manner 
autborind,  aaoelioned,  or  piit  ticiiiated  &  Ibetwo 

payments  to  0,  out  of  the  eomiiany's  money  therein 
specilied,  were  jointly  and  severally  liable  to  repay 


to  the  liquidator  the  amount  so  paid,  with  iatcrat 
at  five  per  oent. 

The  grounds  of  the  liouidator's  application  ntt 
being  sufficiently  defined  thereby,  this  form  of 
sniaiiions  is  not  correct.  A  summooslike  tliii,iritb 
the  aihdavits  in  support,  should  show  the  nature  a{ 
any  misieasanco  thereby  chsirged. 

in  order  to  make  directora  liaUe  niidtr  tti 
aeotton  for  n^ligenoe,  tiie  oomt  mart  be  wMsi 
that  thegr  dia  not  really  exercise  their  jadi^eot 
and  disOTetion  as  agents  of  the  company  in  tht 
transaction  complained  of. 

Ihe  directora  of  a  financiial  company  hsiutg^is 
eaereiae  of  thev  powera,  reaoliwd  to  lend  maatj  4 
tlie  company  to  .\.  against  his  promissory  note  and 
a  de{)osit  of  shares  by  him,  the  resolution  wm 
immediately  acted  upon  by  handing  «fS  a shmn 
to  the  solicitor  of  the  company. 

Held,  fltat  this  was  not  in  itself  an  act  of  uif- 
feasance. — In  re  New  Mwhoiudand  ExplcmtiM  Cs, 
cn.D.  WILL.,  J.  75— [1892]  3  Ch.  577;  611.7.0. 
617  ;  67  L.  T.  90. 

34.  JKrsctora — Qualifffiitg  §kafm—No  oUdmnd.- 
Tbe  artklea  of  aaaootation  of  a  joint-stock  eon^na; 

provided  that  the  qualification  of  a  dircctornoald 
be  the  holding  of  fifty  shares.     A.  was  elected lai  . 
acted  as  a  director,  but  uo  shares  were  ever  sllottd 
to  hun  Iqr  the  oonmany,  nor  did  he  apply  iot  a^, 
nor  did  he  obtain  sutrea  from  any  other  loaree. 

ITeld,  that  there  ought  to  be  inferre^i  an  aer«!-  | 
ment  between  A.  and  the  conifmny  that  .\.  shoall 
serve  as  director  on  the  terms  specified  in  i- 
articles,  including  a  contract  to  take  his  quslifpg 
shares,  within  a  reasonable  time,  from  the  ooapmt 
itself  if  not  obtained  from  any  other  aovm,  am 
that  A.  must  aooordingly  be  fixed  on  the  lilt «( 
eontributories  under  the  Companies  Act,  1*5-',  >> 
23. — In  re  liread  Supply  Aaaociation,  KoHrtUH'i  Mt, 
OH.D.  XBt.,  f.— 62L.  Jr.  Oh.  376 ;  68  L.T.4SL 

See  also  CovPAirY,  9. 

35.  Examinatiou-'OJkial  recover— Bfport—Svf- 
geation  of  fraud— -Companiet  {Winding-up)  Ad,  IS* 
(53  .(■  .11  '\'i<  f.  r.  r),1),  s.  S,  si<b-^''-fi(ma  (1).  (2), 
— To  obtain  an  order  under  section  8.  «ab-«ctkai 
(3).  of  the  Companies  (Winding-up)  Act,  1890,  ttf 
official  reoeiTer  need  not  state  in  hu  further  n^-^ 
in  terms  that,  in  hia  opinion,  fraud  has  heso  e  ti- 
mitted  by  persons  in  the  promotion  or  fonnstion  of 
the  company,  but  it  is  sufficient  if  the  fact!  mea- 
tioued  in  the  report  {a)  suggest  fraud  by  f<omei"rr- 
son  or  persons  who  have  taken  part  in  the  fonu- 
tion,  or  been  directors,  of  the  oompany,  sad  '}' 
that  the  persons  to  be  examined  come  within  tk 
category  of  a  person  who  has  taken  part  in  the  pro- 
motion or  formation  of  the  company,  or  has  bsm  a 
director  or  ofliccr  of  the  company. 

The  object  of  section  8,  sub-section  [V,  in  NM 
a  case  is  to  find  ont  whether  anoh  fraud  as  the  Mi 
suggest  haa  or  haa  not  been  oommitted. 

In  re  Trust  and  Imrttmt  nt  Corpomtlon  "/  SxA 
Africa  and  In  re  Bertram  Luipattrds  Vlfi  Odi 
Miniii;;  Co.,  40  W.  R.  68!t,  discussed.— /^ri  rf  /.«/>« 

<fc  Oo„  OH.D.  WUA..  a.  62— [1893]  1  Ch.  2W;  6i 
L.  J.  Oh.  206  ;  67L.  T.654. 

36.  Examination —  Practice — Discmrry — Pndac 
Hon  qf  doeumeatt — £mminatifM  of  minm  ftF** 
ftons— CWn^ntes  Ad,  1862  (26  £  26  m  e.  81),  •> 
115. — The  liquidator  of  a  joint-stock  company- 
which  had  been  ordered  to  bo  woimd  up,  coct- 
mcnced  an  action  in  the  name  of  the  company  to 
set  aaide  a  oontmot  for  the  putohaae  of  lands. 
liquidator  11kenobtiAi«d  an  ordar  under  aaeliiin  IW 
of  the  Companies  Act,  1H62,  for  the  examinstieaci 
certuin  persona.   Subsequently  to  their  esairfi** 
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tioos  being  taken,  •  oomnuMton  wu  janud  in  the 
aiOtkAto  take  evidence  abroad,  and  one  of  the 

who  had  been  exntnined  under  src  tion 
115  vaa  examined  under  the  commission  on  hvlmlf 
of  !ho  'k'fendauts.  and,  upon  hia  cross-examinution, 
certmn  of  his  answers  were  rend  U  him  from  the 
depositions  taken  under  section  113,  and  he  was 
asked  whether  the  atatenants  tbmni  oootained 
were  correet,  and  he  aaid  that  they  were.  Certain 
qoMtions  were  also  put  to  him  from  the  depositions 
with  regard  to  the  answers  ffiviu  by  other  wit- 
nesses.   The  defeiidftnts  ajiplii^l  for  inspection  of 
those  purt-s  of  the  depositions  which  had  been 
referred  to  on  the  crd-H-cxamination. 
_  Held  (affinning  the  dednon  of  Kekewiob,  J.), 
ttafc  the  dflfeidants  were  not  entided  to  the  inspec- 
tion claimed. —^V«>rf/»  Australian  Territon/  Co.  v. 
OvUaorottgh,  Mort,  &  Co.,  c.A.  501— [1893]  2  Ch. 
381;  63  L.  J.  Oh.  era;  09  KT.  4. 

37.  Forfif/n  (-(nnp'tiuj— Branch  nj}irr  t'l,  Kiiiihiiid— 
Vvluntari/  /i'/««/<i<ioh  abroud — VvmiiuUory  witnlimj 
I'/'  ii'  l'.u<ihtml—Cimpoimu{Winding'Up)Act,  1890 
(o3  A;  o\  I'irt.  c.         A  colonial  oompaoy,  having 
a  branch  ofBce  in  Kngland,  wa*  being  wound  up 
^wntMily  ia  the  colony,  subieot  to  the  toperv-ision 
Of  the  comi.    Upon  a  creditor's  petition  for  a 
comj)ulsory  winding  up  in  England,  it  w/is  itr- 
rangod  l>et\voeii  the  petitioner  and  the  conipftiiy 
thttt  the  English  ni.iiiager  should   bo  appointed 
attorney  of  the  colonial  liquidator,  and  that  the 
petiUon  should  stand  over  geoarally.  upon  the 
UMtttaking  of  the  company  not  to  remove  the 
XSngliui  aamts  wftiiont  the  leave  of  the  court,  and 
to  give  notice  to  the  petitioner  of  anv  aetiun  which 
might  be  thereafter  commenced  against  the  com- 
pany. 

Vuughan  Williama,  J.,  refused  to  sanction  tiiis 
•Rsngement,  and  made  a  compulsory  order,  ou  the 
ground  that  this  ooone  was  for  the  interest  of  all 
partios,  but  limited  tho  powers  of  the  official 
receiver  to  the  collection  of  the  English  a&.«eta,  and 
the  settling  the  English  list  of  creditors,  and 
intiniuteil  that  some  Bmitation  oqght  to bs placed 
on  his  remuneration. 

Held,  onancMd,  that,  the  qooition  being  one  of 
ooavMimieei  tM  ooort  would  not  interfere  with  the 
oiMvetfon  ao  exarcised.— /n  re  Federal  Bank 
A  mtralia,  C.A.— «2  L,  J.  Oh.  Ml ;  68  H  T.  788. 

37a.  FnuuMtnt  preference — Amount  nninid  on 
tharta — Arreara  of  dirednra*  fft—f^tt-off— Mutual 
rrf.Utn  -(\.,i,i«uiiti  Art.  I SCJ  fi'.-,  ,(•  -JG  Vict.  c.  Sy),  s. 
hH—Ilanl:r'iflci/  Art,  iSh.j  ,£■  47  Vict.  c.  o'2),  «<r, 
y-S.  4S.— .Section  104  of  the  Companies  Act,  18(52, 
which  enacts  that  that  shall  be  a  fnadnleot  prefer- 
ence in  the  case  of  a  company  whicih  would  be  a 
feaodulent  preference  in  the  case  of  an  individual 
trader,  cannot  be  con8truc<l  as  having  imported  into 
it  section  3.S  of  the  Baukruptty  Act,  ISS.J,  .so  as  to 
prevent,  by  ailowiug  mutual  credits,  any  trans- 
action from  being  a  fraodidnt  prifawnoe  which 
would  otherwise  be  so*  

Decision  of  Yaoghaa  Williams.  J.  (that  no  frandn- 
lent  ^ureference  was  established),  reversed,  -/n  re 
Wtuhtngton  Jhariu/nd  AUining  Co.,  C.A.  681. 

38.  IJqiiiflator—Vf^untarif  lijitiiatifmr-Bemmil 
— Bdiremmt — Motioa — Appointment  of  new  lir^ui- 
dalffr — JurMictim—C&mBanieg  Ad,  1862  (25  .1:  26 
f  i  r,  89),  141.  -The  Liiurt  lian  jurisdiction 
unti<  r  .section  141  of  tho  Companies  Act,  1H02,  to 
appoint  a  new  liquidator  of  a  company  in  voluntary 
liquidation  not  only  on  the  removal  but  also  on  tho 
retirement  of  an  existing  liquidator.— 7»  re  Bheppey 
Portland  Ctmmt  <'o.,  cu.iy.  kek.,  jr.— 68  L.  T.  83. 

39.  MvAwd  creditt  —  Life 


twuranu  comfNHqf-^ 


Adton  for  money  Unt — Releate — Bankruptcy  Ad, 
1883  (46  *  47  Vid.  e.  52).  a.  ^B— Joint- Stock  Cmn- 
yiiites  Arranyement  Act,  1870  (33  tt  34  \'id.  c.  104), 
s.  2.— In  August,  1887,  a  petition  was  presented  for 
the  winding  up  of  the  plaintiff  company.    In  May, 
1888,  two  policies  hew  by  the  daendant  in  the 
plaintiff  company  matured,  and  the  amount  insured 
thereby  became  payable  by  the  plaintifT  comjiany 
to  the  defendant.     These  pulii  ii's  had  been  pre- 
viously as.signi-cl  by  the  <Iefi  iK!iiiit  to  th(<  plaintiflF 
company  as  security  for  loans  to  him,  which  loiuis 
had  nolbflW  nmid.    In  July,  IHS9,  a  winding-up 
order  waa  maae*  and  in  A{»ril,  1890,  a  deed  of 
arrangement  was  entered  into,  ODdsr  the  Joint- 
Stock  Companies  Act,  1870,  between  the  plaintifT 
company  and  the  Sun  Lite  Assurance  Co.,  whereby 
it  was  jirovidfil  that  the  policies  of  the  plaintiff 
company  should  be  transferred  to  the  Sun  Co.,  and 
that  the  holders  of  polidee  in  the  plaintiff  company 
should,  in  full  satisfaotioa  of  all  claims  upon  tM 
plaintiffii,  accept  certain  rednoed  payments  from 
the  Sun  Co.    Tliis  iln  ,!  of  arrangement  was  agreed 
to  by  a  statutory  majority  of  policy-holders;  but 
till'  ili  fuudant,  whose  policiin  Lad  matured  before 
tho  date  of  the  deod  of  urraugemuut,  did  not  assent 
to  it.    Tho  plaintiff  company,  by  its  liquidatOTi  ia 
December,  1890,  sued  the  defendant  foe  the  rams 
lent  to  him. 

Held  (affirming  the  decision  of  Charles,  J.,  40 
W.  li.  4i:J),  that  the  defendant  was  entitled,  by 
way  of  defence  to  tho  action,  to  set  ofT  tlif  mununt 
due  on  his  policies  against  tho  debt  owing  by  him 
to  the  company  ;  that  the  defendant  did  not  belong 
to  the  class  of  creditors  who  agreed  to  the  deed  of 
arrangement,  and  that  be  was  not  boand  by  it,  and 
that,  therefore,  it  did  not  operate  as  m  rdiBMe  <rf  Lil 
claim  against  the  company. 

/->  jxirlc  r,  ic>,  In  re  Lankeder,  23  W.  K.  844, 
L.  K.  10  Ch.  App.  048,  distinguished. — ^iSotwreton 
IJCe  Axmrance  Co.  v.  Dodd,  C.A.  4— [1892]  2  Q.  B. 
573;  02  L.  J.  Q.  B.  19  ;  07  L.  T.  3!»0. 

49.  J'dition — I'ditiou  for  coinpulaury  tviii<liiiy  tip 
— SnpcrvitioH  order — Ilmdvertiaement  of  petition— 
Withet  of  creditort — Companiet  {Winding-up)  Aett 
1890  (53  ft  54  Vid.  e.  63).— Sinoe  the  Oompaoies 
(Winding-up)  Act,  1890,  the  making  of  a  super- 
vision order  on  a  petition  for  a  compulsory  onier, 
where  the  petitioners  and  the  creditors  iinil  contri- 
butones  are  all,  so  far  as  is  known,  desirous  of  a 
supervision  order,  is  not  so  mnch  •  matter  of 
course  as  it  was  before  the  Act. 

Where  two  petitions  as  {presented  and  advertised 
prayed  for  the  compulsory  winding  up  of  an  im- 
portant banking  company,  but  a  sujiervision  order 
only  was  asked  for  at  the  hearing, 

Held,  that  the  petitions  must  stand  over  for  the 
issue  of  fmSk  advertisements  stating  tbat  at  Um 
heariiw  »  nqpervisioii  order  woold  be  asked  for.— 
In  re  New  OrieKlal  Bunk  CbrwofoMon,  (IK.D.  WIUL., 
J.  IG-[188S]  8  Oh.  M8;  62  L.  J.  Ob.  63;  67 
L.  T.  87. 

cotnpuuorif 

wind^  up — Sttheeqttent  reioluHon  for  vtauntary 
winding  up — Prcponderatimj  in/tuenee  of  one  ehctre- 

holder.  —  Where,  after  the  presentiition  of  a  share- 
holders' petition  for  tho  winding  up  of  a  company 
by  tho  court,  a  special  resolution  is  passed  for 
voluntary  winding  up,  the  court  will  inquire  into 
the  composition  of  the  majority  voting  for  the 
voluntary  winding  up,  and  if  it  is  found  that  f hero 
are  matters  reqmring  investigation,  and  that  the 
resolution  was  i>asse<l  l)y  the  pre])onderatiii<,'  iii- 
flueuce  of  one  shareholder,  a  compulsory  order  will 
be  made. 

In  re  Wat  Sumy  Tmmuig  Qk,  14  W.  &  1009, 
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L.  R.  2  Eq.  787,  followed.— /»  rt  The  Varidies, 
oa.D.  wiu-,  J.  206— [18931  2  Ch.  235 ;  62  L.  J.  Ch. 
A96;  6SL.  T.  214. 

-12.  Petition — FitUy  jmid-up  ghareholder — (Jrottndi 
/or  t0(fid»iw  vp—JJutk  vires — latue  qf  aharea  at  a 
diteimia—0(mpanie$  Act,  1862  (26  ft  26  VkL  c  8U). 
t.  79,  svh-iif  ctioii  {:>). — A  fully  paid-up  ilmviliolder 
presented  n  {>etition  to  wind  up  the  abore-nameii 
company,  alleging  that  u  iiuuilK>r  of  the  shares  had 
been  iasued  at  a  diM»unt,  and  that  the  petitioner 
and  tiie  other  ahareiholdera  had  heen  prejudiced 
then'l'y  ;  that  the  company  was  insolvent,  but  that 
the  assets  wore  of  considerable  value,  und,  if  jn  u- 
dently  realized,  would  be  sufficiout,  not  only  to 
pay  and  satisfy  the  compui;^ 's  debte  and  liabilities, 
but  to  pay  a  substantial  dindflod  to  the  members ; 
emd  that,  under  the  circumstances,  it  was  "  just  and 
equitable  "  that  the  com|>nny  should  bo  wound  up. 

Held,  that  the  fsn  t  tliat  a  winding  up  would 
xesolt  in  a  surplus  for  the  Bhareholders,  if  those 
who  had  obtained  shares  at  a  discount  were  made 
to  pay  up  the  difierenoe  between  what  they  had 
actually  paid  and  the  nominal  amount  of  thmr 
shares,  did  not  give  the  petitioner  the  right  to  a 
winding-up  order,  and  that  the  petition  must, 
therefore,  bo  dismissed. 

The  diitinntion  drawn  by  Lord  HerKhell  in 
OopMHm  €Md  Mfnmg  Ch.  of  India  t.  Roi>er,  41 
W.  R.  90,  [1S92]  A.  C.  125,  wis  not  bntwcen  a 
company  as  a  going  concern  and  a  coiupauy  in 
liquidation,  but  between  the  rights  of  the  company 
and  the  rights  of  the  creditors  of  the  company. — 
In  re  Pu>neert  of  Moihomkmd  Syndicate,  cu.u. 
wn.L.,  J.  492— [1«)S]  1  Ch.  731 ;  62 X.  J.  Cih.  507 ; 
68  L.  T.  163. 

43.  Proeeedingi  againit  company  —  tSeatnd 
creditor — Debt — ticotch  process —  Pending  action — 
Attachment  of  assds  of  cmniKtny  in  Scotland 
— Arrestment  on  the  dependence  —  Arrrstnimt 
jurudiotionifl  fundands  oaiua — Companie$  Act,  1862 
(23  A  26  no,  e.  89).  m.  87.  lfil.-^£Ueged  crediton 
of  an  English  coin{)aiiy,  whioh  wa>  bein^  wound  up 
subject  to  Hunerviaion,  tOOk proceedings  against  the 
comjiany  in  tno  Scotch  courts  prior  to  the  litjuida- 
tion,  which  proceedings  had,  according  to  Scotch 
law,  put  them  in  the  position  of  secured  creditors, 
subject  only  to  their  obtaining  a  dflocee  in  Sootoh 
courts  establishing  their  debt. 

Held,  that  in  these  Lircumstance^,  the  creditors 
not  being  able  to  enforce  their  seciuity  in  the 
winding  ut>,  the  proceedings  in  the  Scotch  court 
oilght  to  he  allowed  to  oomiinue. — In  re  We$t 
CfumSterland  flleel  tmd  Inm  Co.  (LAnjfeen,  COtJ). 
WILL.,  J.  265-<ri89aQ  1  CDu  713;  62  L.  J.  Qi.  367 ; 
68  L.  T.  751. 

44.  ftwpeeto— If&fWswiiiBlibii— gqHiJ  of 

ahufi — Laches. — In  February,  1889,  A.  was  induced 
in  consequeuce  of  statements  contained  in  the 
proepectos  of  a  company  to  take  certain  shares 
fbeiein.  In  July,  1889,  he  reoeiTed  from  B.»  a 
flhanholder,  a  droolar  stating  that  he  had  com- 
menced an  action  ngainst  the  company  for  a  retiini 
of  the  money  paid  by  him  for  his  shares  on  the 
ground  of  misreiiresentatious  contained  in  the 
proq>eotufl.  A.  thereu{>ou  informed  his  friend  C, 
who  was  a  director  of  the  company,  that  he 
intended  to  pay  nothing  further  in  respect  of  his 
shares  mitil  ho  had  fiscertnined  the  result  of  B.'s 
tiction.  A.  (lid  not,  however,  givii  any  formal 
notice  of  this  intention  to  the  company.  On  the 
19th  of  February,  1892,  judgment  was  given  in  li.'s 
aotaon  in  faTOor  of  B.  On  the  17th  of  March,  1892, 
tiie  directow  nve  notioe  by  a  oiroolar  iasoed  to  all 
tiM  dui^boloiin        an'  0KtnMndinBiy  gmttti 


meeting  of  the  company  would  be  held  on  the  25fli 
of  March,  1892,  for  the  purpose  of  considerix«  s 
resolution  for  a  voluntary  winding  up.  On  the  zUt 
of  March,  1892,  A.  took  out  an  originetieg 
summons  asking  that  the  register  of  sharehdUss 
might  be  rectified  by  removing  liis  naiue  therefrom 
in  respect  of  the  shares  held  by  hmi,  and  for 
repuvinont  of  the  amount  paid  by  him  on  accouEt 
of  such  ahans.  On  the  2dth  of  March,  1892.  tht 
meeting  summoned  hy  the  notioe  of  the  17^  ef 
March  was  held,  at  which  a  resoluti n  f  r  tb- 
voluntary  winding  up  of  the  company  w.ts  pj<.^  J 
and  a  liquidator  wassfipointed. 

Held,  that  A.  wm  not  entitled  to  await  the  rmU 
of  B.'s  acUon  before  repudiating  his  sham,  bat 
that,  even  if  he  were  so  entitl<'<l,  it  was  clearly  hi* 
duty  to  take  very  tjrompt  steps  after  learning  tlrf 
result ;  that  the  delay  between  the  1  f  th  of  Febmarr 
and  the  2l8t  of  March  was  too  long ;  and  tbat  cm* 
sequently  his  application  failed.— Siiyrfer  Dpumlk 
Frojeetile  C^,  Ui  rs  (SfaHon's  ooie,  OBJ*.  BSLt  x.— 
68  L.  T.  210. 

See  aleo  Ooupaht,  14, 13. 

45.  Pvrrlmtir  In/  cotiijkvuj  rif  it-i  owji  ■^hnr'' — Tr- 
tinguighmcnt — Contributor ics. — Reduction  of  cajiu. 
is  a  necessary  consequence  of  a  statutory  pover 
enabling  a  company  to  invest  its  aasets  in  the  pur- 
ebase ofite own  duxes.  Shares  so  imrofaasBd  sr. 
by  the  purchase,  ipso  facto  extinguish e^^l ;  and,  in» 
winding  up  of  the  company,  neither  i^iu  th>  wffl- 
pany  be  put  on  the  list  of  its  own  contributories, 
nor  can  any  call  be  made  upon  the  other  shiuv- 
holders  in  respect  of  such  shares. — In  rt  .Sw  rni;  . 
Lifr  Aumirance  Qk,  O.A.  1— {1892]  3  Ch.  i'lii^l 
L.  J.  Ch.  36. 

46.  Sale  of  huiine$$  to  anoCAer  c  j/^pa-.y— " 
orijitnization  or  reconstruction  "  of  a  comj^any — Mim- 
ing of  words — Companies  Act,  18G2  (25  A-  2ti  I  iV*.  t 
89),  «.  161. — CSertam  debentiu«s  were  is*ui-<i  by  th' 
W.  €k).,  secnimg  pMinent  of  principal  in  189t>,  aai 
oootaiiung  oorenann  I  respectively  to  paytiieaBt 
in  accordance  with  the  conditions  indorsed  thoeoa; 
and  in  each  case  condition  (1)  was  that  the  defasd- 
ant  company  might,  after  one  yesir  from  the  dite 
thereof,  redeem  the  debenture  by  giving  thnr 
months*  notioe  and  paying  to  the  bolder  £103  f<T 
every  £100  capital  secured,  with  interest  np  to  thi 
date  of  payment ;  and  condition  (4)  was  taat, 
the  company  couimi  nced  to  be  wound  up  othtT"ri* 
than  for  the  piurjioses  of  reorganisation  or  retoi- 
struction,"  the  principal  shouldbeeOBM  immedi»t<^ 
payable.  In  1892  the  W.  Go.  proceeded  to  viad 
uaelf  up  for  the  purpose  of  eairyinK  oat  an  agree 
ucnt  for  its  iiMialg^amation  with  the  N*  Oos 
existing  company  ou  a  larger  scale. 

Hdd,  tiiat  theptindpel  secured  by  the  del-jQtare» 
beoams  ptyahle  when  flto  weolntiaa  for  winding  up 
took  elftct  tnid«rfhe4fh  oondilion,  aaiii  that  tlN 

W.  Co.  were,  therefore,  entitletl  to  pay  off  tk» 
debentures  at  par,  with  interest  only  up  to  the  6ait 
of  the  oommeuoemcnt  of  the  bquiviation. 

The  meaning  of  the  expressions  "  raomttnk.- 
tion"  and  "reorganization"  of  a  oompasy, oan* 
sidcred. — Hooper  v.   Westerti    Count ies   and  S*** 
Wales  Telephone  Co.,  cn.D.  Cliu,  J.  84 — 68  L. 
691. 

47.  Transfer  of  liquidoAion  proceedings — /arw-^" 
tion — Court  without  bankruptcy  jwritdiciion — * 
lie/    aoridii — Cittf   of  London    Court  —  (.'enj*  • 
[Windmg-up)  Act,  IS'JO  (53  &  54  Vict.  r.  63\  »• 
sidi-scctitm  (o) ;  s.  3,  sub-fcction  (1) — Order  »/  L  '^ 
Chajuellor  of  Uie  2dth  nf  HovaiAer,  1899-it»^- 
rufdcy  Ad,  1883  (46  ft  47  TiUL  «.  ^  «.  96^1bs» 
is  no  jorisdiotian  to  oidar  tlie  tnnrfv  ef  ^ 
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winding-up  proceedings  of  a  HmittHl  company 
which  is  bting  wound  up  under  the  Companies 
CWmdiiu>ap)  Aot,  1890,  to  the  ^^o<  London 

fmni  lUiVing  jurisdiction  to  wind  under  the 
Compsoies  (Winding-up)  Act,  1890.— Jli  r«  Jitul 
EaiaUa  Co.,  cn.p.  WILL.,  J.  157— [1898]  1  Oh.  388 ; 

62  L.  J.  Ch.  21.3  ;  08  L.  T.  '2  J. 

■18.  I'nlimiUil  liahility — Riiltntiun  uf  nijiita/ — 
Jfnn<>r<iiiiliiiii  anil  nrtidrs — Clamr  in  artichi  ijirinij 
right  of  withdrauxU. — An  unlimited  company  was 
incorporated  under  the  Oompeniee  Aoti*  1862  to 
1860,  with  the  ol^eotfaa  stated  in  the  memoranduin) 
of,  among  other  tbinga,  lendiiif^  money  to  its 
monibcrs.  The  articles  providetl  that  the  capital  of 
the  company  should  not  be  of  any  tixL>d  nominal 
amount,  that  every  pt'rson  should  deemed  to  be 
a  member  who  beofune  possessed  of  a  share,  and 
that  eay  mambr  dariioa*  of  withdrawing  before 
bos  share  or  shares  warn  fidlj  paid  ahoud  give 
notioe  to  the  company,  atid,  if  the  oommittee  allowed 
his  withdrawal,  ho  might,  on  payment  of  all  moneys 
due  to  the  company,  receive  back  his  subscription 
according  to  a  soaie.  The  company  went  into 
Tolontaiy  liquidation,  and  the  liquidator  took  out 
%  wmmoiw  to  hare  memben  withdrawing  in 
aoooidaaoe  with  the  memorandum  and  articles  of 
the  company  declared  liable  for  calls  on  shares  they 
hadhdcT 

Held,  that,  according  to  tlie  observations  of  Lord 
Herschell  in  Trevor  v.  W!iit<':urth,  36  W.  R.  146, 
12  AfiiD.  Gas.  409,  there  was  a  distiootaon  between  a 
Kmitea  and  an  unlimited  company  wltb  reqieet  to 

the  validity  of  a  clause  of  withdrawal  like  the  above, 
and  that  jx-rsons  who  had  withdrawn  from  niombcr- 
shiji  in  pursuance  of  such  clause  were  under  no 
liability  in  tlm  winding  up. — /«  re  Jiorouyh  Vom- 
m*-rri,i/  nu'l  Jinildiiuj  Socidtj,  Cit.D.  WILL.,  J«  318— 
[189;j]  2  Ch.  242  ;  02  L.  J.  Ch.  4.30. 

4'.(.  Voting — Exiraordinari/  resolution — Proxirs — 
Cornjianirs  Act,  1802,  M.  51,  12^;  ticheduU  I.,  Table 
At  clauMt  42,  43,  48,  61. — Where  a  company  is 
gDreroed  by  articlee  which  provide  that  "  votes 
mftj  bagivea  either  penonalljr  or  by  proxy,"  proxies 
maybe  counted  in  ascertaining  the  three-fourths 
majority  required  for  the  pii-ssiiig  an  extraordinary 
resolution  by  section  51  of  the  Companies  Act, 
1862. 

Tke  Caloric  Engine,  Ac,  Co.,  62  L.  T.  N.  8.  846, 
ODMliaDed.- /n  re  DidwtU  Brvthen  (Limited),  oh.d. 
mix..,  1.  S6S-C1898]  1  Gh.  603  ;  68  U  J.  Oh.  549; 
68LbT.S«2. 

<X>MlfLIOT  of  LAWS  :— 

Ftwfign  Judipnmt  —  Action  on  —  Dtfrmlarit  not 
resident  or  doinicilfd  in  /orei<jn  connir;/ — Xi>  njijiear- 
anct:  by  dcfuulant  or  suhinissiun  to  Jurisdir.tinn — 
Judgment  by  default  in  Joniga  countru — Right  of 
jUaintifft  to  sue  in  thin  country  on  jttagmtnt. — An 
aotimi  WM  brought  in  thia  ooontnr  iqMm  a  jui^p- 
ment  obtained  by  th(>  plaintifft  aginnst  the  defendo 
•lltB  in  a  New  Zealand  (X.  Z.)  court.  The 
defendants  had  by  letter  authorizixl  one  (>.  in 
N.  Z.  to  accept  bills  against  documents  with  a 
view  to  shipments  of  wool  being  made  by  O.  from 
K.  Z.  to  the  defendants  in  England.  Thu  letter 
wae  shown  to  the  plaintiffii,  who  in  comequcnce 
discounted  bflli  fbr  tne  defendants,  liut  a  luWq  uent 
letter  by  the  defendants  to  O.,  limiting  his  credit, 
was  not  shown  to  the  plaintiffs.  O.,  in  fraud  of  liis 
■  instructions,  took  bills  to  the  plaintiffs,  who  dis- 
counted the  same,  and,  as  the  defendants  refused 
to  accept  these  bills,  the  nlaintiJb  brought  an 
action  in  the  N.  Z.  court  ana  reoovend  jnogment. 
The  writ  and  statement  d  claim  in  tUs  aolicm  wero 


served  njMn  the  defendants  in  England,  but  they 
did  not  appear,  and  judgment  was  given  aguinnt 
them  in  default  of  aTOeatanoe.  The  defendants 
were  not  natiTea  of  K.  Z.,  and  wen  not  niidanft  or 
domiciled  there. 

Held  (by  Wright,  J  ),  that,  as  there  was  no 
appearance,  and  no  submission  by  the  defendants 
to  the  j  urisdiction  of  the  N.  Z.  court ,  and  as  they 
were  not  resident  or  domiciled  in  that  country,  the 
judgment  of  the  N.  Z.  court  was  wholly  without 
juriadiotian,  and  oould  not  be  sued  upon  in  thia 
oounliy.— IVirnMI  t.  VMher,  «.aj>— 67  I*.  T. 
767. 

CONSPIRACY  :— 

Trade  union— Frocwring  brmckiff  towtrad—Con* 
trad  in  way  of  trade — /nfenft'on  to  iiywre  jihiintiij-' 

Malice — C'-^uluuntion  tn  indwi'  persona  uot  t"  'r'irt 

with  jilaiittill  -  l>iuniiij'\ — The  plaintiff,  who  was  a 
mason  and  builder,  refused  to  conform  to  certain 
rules  laid  down  by  three  trade  unions  connected 
wi^  the  building  trade.  The  defendants,  who  were 
members  of  a  joint  coainittee  of  the  three  trade 
unions,  with  the  intention  of  injuring  the  plaintiff, 
and  so  forcing  him  to  conform  to  the  said  rules, 
induced  and  procured  certain  persons,  who  had,  as 
the  defendants  knew,  ent<TwI  into  coiitnicts  with 
him  in  the  way  of  trade,  to  break  those  c>>ntracts, 
in  oonsequenoe  whereof  the  plaintiff  sustained 
damage.  The  defendants  alsOL  with  tlie  like  inten- 
tion, conspired  to  induce,  and  did  indnoe,  certain 
persons  not  to  enter  into  contracts  with  the  plain- 
tiff, in  consequence  whereof  the  plaintiff's  business 
fell  off. 

Held,  that  the  plaintiff  was  entitled  to  maintain 
aaaelian  agdnat  the  dafendanta,  both  for  the  pco- 
oturing  breaches  of  contract  and  also  to  the  con* 
spiraoy  to  induce  persons  not  to  enter  into  contracta 
with  the  plainti£r. — T' mjx-rton  v.  JiuMell  (M).  2), 
O.A.  665— £1893]  1  a  B.  716 ;  62  L.  J.  Q.  B.  412. 

See  also  Ooktbaot,  S. 

CONTAGIOUS  DISEASES  (.\^IiLV.LR)  ACTS  :— 
Dairin  Ordir,  1886 — C(jir$hnh — Jlr-/iilii(ii'iiA — Ile- 
moval  of  manure — Local  autUurity — Coniagiout  l)i»- 
AnimaU  Aet$,  1878,  1886.— Regulations  made 
by  a  lood  authority  under  the  Gonfiigions  Diseaaee 
(Animals)  Acts,  1878,  1886,  and  the  Dairies,  Sec, 
Order  of  July,  LSRO,  do  not  re<iuirc  for  their  vididity 
confirmation  by  the  Iy<jcjil  Govemincnt  Board. 

A  regulation  prescribing  the  removal  of  manure 
from  cowsheds  at  intervals  not  exceeding  seven 
days,  held,  to  bo  authorised  by  the  Acts  ana  order. 
— Lord  Mayor,  etc.,  of  DtttUnT,  Menlon,  MLJ}.  (Ir.) 
—30  L.  R.  'ir.  4.51. 

CONTBIIPT  of  COURT  :— 

1.  Eledionj)etitionr--Intinddatim—Prieaattd«im* 
grrgation.—TixB  court  will  pmuah,  aa  an  interference 
wiUi  the  course  of  justice  and  of  a  fair  trial,  the 

I  use  of  language  calculated  t>)  ufT.^  t  the  minds  of 
•  persons  who  might  otherwise  willing  to  give 
I  evidence  in  a  pending  cause,  or  to  deter  them  from 
coming  forwaid  as  witnesses.  The  fact  that  aooh 
Iangu4igo  WM  tned  by  a  prieat  at  fh«  altar  to  h» 
congregation  does  not  thereby  confer  any  privilege, 
or  mitigate  the  contempt. — Dalton  v.  Fulham, 
<».B.D.  (It.)— 30  L.  R.  Ir.  659. 

2.  Nature  of  the  offenee^ObitrueHon  to  piMieJtw 
tice — Power  of  Crown  to  remit  eenknee. — Where  a 

letter  published  in  a  colonial  newspaper  contained 
criticisms  on  the  conduct  of  the  chief  justice  of  the 
colony,  of  such  a  nature  that  it  miglit  Imvo  been 
made  tiie  subject  of  piooeedings  for  libel,  but  was 
not  in  the  drcumataium  calculated  to  obstruct  or 
interfere  with  the  coune  of  jnstioe  or  the  doe  ad- 
ministration of  the  law  i 
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Held,  thiit  the  nme  didnofcoonttitateaoaiitaupt 

of  ooait. 

It  uppcariiig  that  the  editor  had,  on  notice  from 
the  court,  refused  to  disoover  tho  name  of  the 
writer,  and  had  thereupon  been  sentenced  to  fine 
and  impriHonnient  during  pleoauro  for  tho  publica- 
tion, and  to  fino  or  itnprisonniont  for  the  refusal, 
hut  had  boen  released  by  order  of  the  povernor, 

Held,  (1)  that  the  chief  justice  had  no  legal 
ftuthorify  to  require  either  the  name  of  the  writer 
or  fhe  Tniwiiewipfe  ol  tlie  letter;  (2)  that  the 
goremor  had  under  his  oommiarion  power  in  the 
circumstances  to  remit  tln'  sentence.  Thi  re  may 
not  be  iuiporttid  into  u  cose  of  this  kind  any  mutter 
which  was  not  in  evidence  against  the  defendant, 
nor  will  their  lordships  permu  aaj  sudi  metter  to 
he  UaA  htSon  tiienk— /n  rs  a  Spteial  Bitfmmot  fnuk 
thr  linhmM  Idandtt  r.a— [1803]  A.  a  138;  68 
L.  T.  105. 

See  elso  Bni.  ov  Excbasob,  2;  LAinsD  Es- 
tates CounT  (iBmAXD),  3;  PXAonoB,  8,  9,  10; 

80LICITOU,  21. 
CONTRACT:— 

1.  AdvertiKt'nioif.  -  liinanl  —  ('oiiguhration  — • 
Acoeptanct — ^utijiaition  of  acaptance — H'ageriii</ — 
Jtuurance  atjaimt  disease — 8  ifc  U  Vid.  &  100 — 14 

Oeo.  3,  c  48» «.  2.— The  defondnts,  who  were  the 
proprietors  sad  irendors  of  a  medioel  prepustion 
oelled  "  Tho  Carbolic  Smoke  Boll,"  in  November, 
1801,  published  the  following  advertisement : — 
"  XlOO  reward  will  bo  paid  by  "  the  defendents  "  to 
anv  persoa  who  contracts  the  imoreasing  epideuuo, 
influensa,  alter  having  used  tiie  hall  lliree  times 
doily  for  two  weeks  "  in  a  certain  specified  manner ; 
"£1,000  is  deposited  with  the  A.  Dank,  showing 
our"  (the  defendants') '*  sincerity  iu  the  matter." 
The  plaintifi',  on  the  faith  of  this  advertisement, 
pnrohased  from  a  chemist  one  of  th(^  defendants' 
■Boke  balls*  and  used  it  three  times  a  day  from  the 
IMKih  of  Vorember,  1891,  to  the  17th  of  January, 
1892,  when  she  contracted  inflnenza. 

Held,  that  tho  advertisement  was  not  a  mere 
poff,  hut  on  offer  to  contract  iatnded  to  he  acted 
.  maa ;  that,  by  the  perfonMiMW  ol  the  conditions 
iaerein  oomtaued,  the  olliv  had  been  accepted  by 
the  plaintiff,  find  a  contract  thereby  constituted 
between  the  plaintiff  and  the  defendants ;  that, 
having  regard  to  tho  character  of  tho  transaction, 
no  notification  of  acceptance  of  the  offer  was 
necessary  ;  that  there  was  consideration  moving 
from  the  plaintiff;  and,  consequently,  that  a  bind- 
ing contract  by  the  defendants  to  pay  the  plaintiff 
iXWi  in  the  event  whkh  happenea  ntA  been  oon- 
stituted. 

Held,  also,  that  such  contract  was  neither  a  coai> 
tract  by  way  of  wagering  within  8  &  9  Vict  c.  1C9, 
nor  a  policy  of  insorsnoe  within  14  Geo.  3,  c.  4S,  s. 
2,  and  that  tho  ])ltuntiff  was  entitled  to  recover. 

Decision  of  Hawkins,  J.  ([1892]  2  Q.  B.  4H4), 
affirmed. — Curlill  v.  Carhulk  Smoke  Hall  Co.,  C.A. 
210— ri893]  1  Q.  B.  2a6;  62  L.  J.  a  B.  257:  67 

8.  IllegaUtg-~j^nment  to  make  a  morM  /or 

sAores — IlUmlity  net  pleaded—Criminal  nm^mraaf — 
In  pari  delicto  potior  est  conditio  posaidcnfe — 
JitJi'in'  noticf. — In  these  consolidateii  actions  the 
plaintiffs  sought  to  recover  from  the  defendants, 
who  were  stockbrokers,  the  price  paid  by  the  plain- 
tiffs for  shares  in  a  new  oonpaBji  upon  the  ground 
(amongst  others)  that  the  defendants  had  trans- 
ferre<l  to  tho  plaintiffs  tlie  defendants'  own  shares, 
instead  of  purchasing  them  in  tl'c  ii.arkct  in  the 
usual  way.  "Wright,  J.,  ..of ore  whom  both  actions 
were  tried,  nonsuted  the  r'""*^<*T  in  boUi  aot&ons. 


I  Wt*Viy  Reporter,  Stflt.  0.  l8Bi 

Cutty  hold,  52 


COPYHOLD  :— 

1.  Common — Ooomonajpfpurienant— Grant  inf**  if 
third  j>rrson  of  partof  tenant's  oceupatiott — "  Toyetiff 
ivitli  <il!  ifuimons  ?«7en,7»"»f/."— By  a  deed  datsd  ui 
1S,>9  the  lord  of  the  manor  of  B.  granted  tolLis 
fee  simple  "  all  that  ])iece  or  paierl  of  land  situ»t« 
at  B.,  containing  fifty- three  acres,  now  or  late  ii 
the  occupation  of  S.  as  tenant  thonof,  togate 
with  all  ways,  waters,  wateroouMS,  faoas,  wood^ 
underwoods,  hedges,  ditches,  oommons,  and  al 
other  rights,  niembi  rs,  and  appurtenances  whriw- 
over  to  the  said  piece  or  parcel  of  land  and  heredits* 
mcntfl,  or  any  put  thereof,  belonging."  The  pm>- 
of  land  was  a  portion  of  a  large  bna  held  hj  6. 
under  a  lease  dated  in  1856,  and  wUeh  «m 
unexpired.    Under  a  8uecef<sioii  of  leasi^  from  I'f^. 
S.  and  tho8t>  who  had  heid  tlie  farm  bcfon.'  hun. 
and  the  lord  of  the  manor,  had  enjoyed  righu  of 
common  of  pasture  and  of  estovers  in  respect  of  tbt 
whole  farm  over  all  the  wastes  of  the  manor.  IL 
arran<^ed  with  S.  that  the  lattor  should  give  np  to 
him  possession  of  tho  piece  of  land  granted  by  tls 
deed,  and  ])aid  S.  a  valuation  accordingly.  Tk# 
plaintiff,  who  derived  his  title  from  M.,  claimai 
under  tho  deed  of  1859  a  ri^ht  of  oommon  Ofcr  a 
particular  one  of  the  wastes  m  xespeot  of  the  pnd 
of  land  granted  by  the  deed.   There  was  ewiiaM» 
that  throughout  the  period,  from  1S24  to 
partaoular  waste  over  which  the  right  was  claju  ■ 
07  tiie  ple^n^iff  was  not  used,  but  another  oi 
WMtes  was.  for  turning  out  thereupon  the  dock 
when  folded  upon  that  partienlar  portion  of  ^ 
farm  ;   and  since  that  pi  riod  up  to  th^  tirv 
the  action  there  had  been  no  ust  r  of  the  uUt^gv^ 
right. 

Held,  that  the  xi^t  of  common  did  not  pass. 
Pfr  lindlw,  TtJ.—Tho  general  wotds  in  thsdK 

were  not  sufficient  to  pass  or  to  create  a  right  cf 
<'ommon  in  rcsjK-ct  of  the  parcel  of  laud  grutted , 
in  tno  absence  of  8|)ecial  circunij-t^inces  as  bet*"-* 
the  grantee  in  fee  and  the  tenant  mider  the  . 
and  the  state  of  things  and  the  poettioo  of 
pwtiesdidiiotwMiaBt  the  inieraioa  thai  it 
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upon  the  ground  that  there  was  no  eviclt  i.  'e  tr. 
to  the  jury.  The  plaintiffs  applied  for  a  new  tr^. 
and  in  tho  course  of  the  hearing  the  Court  of  Apjr-nJ 
took  judicial  notice  of  tho  fact  that  the  oorrespood- 
enee  vaA  tdegiams  between  the  parties  disHoal 
the  nature  of  the  transaction,  which  was  an  ignt' 
ment  between  tho  plaintiffs  and  defendants  to 
induce  would-be  buyers  of  shares  in  the  >.  im^  .iny. 
contrary  to  the  fact,  to  believe  that  there  wu  s 
market  for  the  shares,  and  that  tiie  dUMS  WM  at 
greater  value  than  they  really  were. 

Held,  that  the  transaction  was  illegal,  and  migit 
b<'  made  the  subject  of  an  indictment  for  consYiiracy. 
and  that,  although  the  illegality  of  the  contrMt 
^vaH  not  pleaded,  tho  plaintiffs  were  not  entitled  to 
relief. — bcoU  t.  .Srowa,  Dotting,  M'Nab,  A  C*.; 
StaugUtr  The  Soma,  0^  116— [^892]  2  Q.  Bl 
794;  01 L.  J.  a  B.  798;  07  L.  I.  702. 

3.  Validity — Arhilratiou  ,l,tiisr — Atixtrd  not  to  >r 
tiapeocAed  /or  fraud — Public  policy. — A  ooatnet 
provided  tiiat  an  arbitrator's  certificates,  oidsn,« 
awards  should  not  be  impeached  for  fraad. 

Held,  iu  the  absence  of  fraud  of  the  contrseting 
parties,  a  valid  oontMOt,  Mid  aoi  VOld  as  egHlA 
public  policy. 

Printing  and  Numerical  Jkgistering  Co.  v.  Samf 
son.  23  W.  B.  463,  L.  B.  19  £q.  462.  approred.- 
TuUi$  T.  Jaeimh  OBJ).  flSL.  J.  11— [K^]  > 
441 ;  01 L.  J.  Oh.  069. 

See  elao  OmreFauoT;  Iveai(t,2,S;  Lrauncl 
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havo  been  intoudcnl  that  tUf  mcll  ijgllt  ahonld  be 
given,  bat  the  oontruy. 

Pfr  Bowen,  L.J. — The  language  of  the  deed, 
though  vagfue,  obwore,  and  ambiguoas,  might  pos- 
sibly have  pamed  such  a  right  if  (which  waa  not 
shoMm  to  bo  tho  cayo)  itmM  tbo  mtOltioil  of  tiM 
parties  that  it  HhouUI. 

Decision  of  Stirling,  J.,  iiftirmed  . 

IMndije  v.  Carpenter,  G  M.  &  8.  47,  , 
—liariny  y.  Abingdon,  C.A.  21^— {1898]  2GLS74; 
621*.  J.  Gh.  106;  67I«.T.A. 

2.  Ci>mmon — Ctistovi  for  lard  to  mali  f/ranti  nf 
watte — Consent  of  lurrnitije — Eu/rancliistin'-nt  —  Stutii- 
tory  rtserixUion  of  right  of  common — Cop>//iuld  Act, 
1852(15*16  Vici.c.  51),  «.  45.— Where  a  cuatom 
existed  in  a  manor  for  the  lord,  with  the  oonaent  of 
tbe  boBUMa,  to  makanantt  of  portions  of  tha  waite 
to  ba  iMtteTon  oopjiiola  tennre,  alihongh  a  suffici- 
ency of  common  wi\s  not  loft, 

Held,  that  Buch  a  grant  might  be  made  by  the 
lord,  with  the  consent  of  the  homage,  aa  against  a 
commoner,  althoaeh  hia  tenement  had  been  en- 
franchised under  the  Oopyfaold  Aet,  185S,  and  ha 
aould  therefore  no  longer  attend  the  manor  court. 
JKtmiMW  T.  Cfniddas,  c.a.— [1893]  1  Q.  B.  228 ;  62 
L.  J.  Q.  B.  260:  68 1«.  T.  aiU. 

3.  Cttuiinmi  -  Kiifrniirhifim<-nt — Frtthitldi  if  thr 
vniitin — Jlthasf  of  ^ni/in'riiil  rights. — The  plain- 
tiffs were  resju'ctivcly  the  owners  in  fee  simple  of 
two  properties  in  the  parish  of  W.,  situated  on  the 
north  nde  of  a  lane  used  by  them  as  the  nearest 
wqrtotha  villase  and  railway  station.  A  diort 
dirtaiioe  from  the  plaintiffs*  proportiefl  the  lane 
bocamo  a  patdl  of  green  ivml  tiifii  forked  off  into 
two  branches.  The  defendant  wiw  the  owner  of  a 
property  situated  between  tho  two  branches,  the 
southern  boundary  of  which  adjoined  the  patch  of 
green  with  a  fence  betweu. 

The  defendant  had  attemiited  to  inclose  tho 
patch  of  green  adjoining  tlw  end  of  his  property, 
and  by  so  doiiirj 

had  &t«rfmd  with  ana  of  tba 

branches  of  the  lane. 

The  plaintiff!  therenpon  brought  an  action 
against  aim,  claiming  an  injunction  to  restrain  him 
from  iadlosing  say  tmrt  of  the  patch  of  green,  on 

the  ground  (inter  alia)  that  the  patch  of  green  was 
wasto  of  the  manor  of  W.,  and  that  they  had 
ri^'lits  of  common  of  jiaHturo  and  turbiiry  thereon. 
It  appi^arwi  that  down  to  ISNl  the  plaiintitls'  pro- 
perties were  freeholds  of  the  manor  of  W.  At  tliut 
date  the  seignoty  thereof  was  leleased.  The  plaia- 
tUb  alleged  tliai  their  pwdeeesiofi  m  title,  fiwlibld 
ttmants  of  tho  manor,  were  entitled  in  respect  of 
tho  two  properties  and  over  the  wastes  of  the  manor, 
including  the  patch  of  gret- n,  to  lights  ol  OOOUBOQ 
of  pasture  and  turbary  thereon. 

The  question,  however,  was  whether  the  rights 
claimed  hy  the  plaintiffii  bad  not  been  destroyed  by 
tiM  deed  of  enfranebtement,  by  which  tba  lord  m 
the  manor  had  released  all  rents  and  servioes  doa  to 
him  by  the  freeholders. 

Held,  that,  although  rights  of  cmuuinn  iiiiiu  xf.d 
to  copyholds  were  exting'uiiihed  on  enfranchise- 
ment, ther<'  WAS  no  similar  doctrine  witb  reference 
to  tho  extinguishment  of  rights  of  oonmum  on  1^ 
rdease  of  scignorial  rights  due  by  the  frediolders 
of  n  manor  ;  and,  accordingly,  thiit  the  plaintiffs' 
rights  of  common  had  not  been  cxtinf^uiHhed  liy  tho 
eiifrunchisement  in  issl. 

Held,  therefore,  that  they  were  entitled  to  tho 
mjunction  claimed. 

Dedsim  of  Stirling,  J.,  in  Jianmi  y,  Abinadmt 
[1892]  2  Ch.  374,  foDowod. 

AftNMy  t.  Ctuddttt,  [1893]  t  Q.  B.  228.  distiii* 


giiished.— Awome  T.  IFcniam,  oh.i>.  wbi.,  68 

L.  T.  651. 

See  also  LAXua  Clacses  Acra,  5 ;  Limitaxiox^, 
Statutb  ov.  8. 

CWPYRTGKT:  - 

1.  Author  -Miili/iit'-l  hofJ,—LiM— Trade  lihtl — 
I'ablishtr  —  liijuiniion.  was  a  motion  on 

behalf  of  the  plaintiff,  an  author,  to  restrain  the 
defendant,  a  pnblidier,  from  publishing  or  selling 
a  certain  book  otherwise  thun  in  the  form  in  which 
it  waa  prepared  by  the  author,  or  from  repre- 
senting that  the  plaintiff  wiis  the  author  of  the 
book  published  by  the  defendant.  The  book  was 
originally  published  in  its  complete  form  in  1886. 
In  1892  the  publisher  issued  an  edition  tA  tho 
book,  omitting  the  preface,  taUe  of  contents, 
introduction,  bibliographical  notici',  and  index. 
Tho  ground  of  the  motion  was  that  tho  publication 
of  tlut  l)ook  in  a  mutilated  form  caused  Hlinjvty  tO 
the  plaintiff's  reputation  as  an  author. 

Held,  that  the  plaintiff's  remedy  in  law  was 
libel;  that,  with  tlia  esoeiption  of  a  «M«  of  ttada 
Hbel,  liie  oonit  will  not  grant  an  injonotion  to 
restrain  a  libel  before  the  case  has  been  submitted 
to  a  jury. — Lee  Gibbingt,  cu.V.  K£K.,  J.— 67 
I..T.263. 

'2.  Bo(,l»  —  "  ifop,  chart,  or  plan"  —  r<itt,rn 
iflrtir. — iSuhJect-mattrr — l.ittrary  merit —  Copyriijht 
Act  (5  6  Vict.  c.  45),  M.  1,  2.— The  plaintiff 
oUmed  oopytight  in  a  cardboard  pattern  sleera 
containing  a  soale  for  adi^ting  it  to  deeves  of  ai^ 
dimensions. 

Held,  that  it  was  capable  of  copyright,  under 
5  &  6  Vict.  c.  1.5,  as  a  chart  or  plan. — Hollinrake  v. 
TrmnDell,  cu.i).  w&l.,  J.— [1893]  2  Gh.  377;  62 
L.  J.  Ch.  613;  68  L.  T.  686. 

.3.  Df/iigii — fiifriniji-ment —  Vietr  <f  Wtsdnin.'il'r 
Ahbt)/ — lifijiitratiou — I'atentt,  Designs,  and  Trade- 
J/firA  -i  Act,  1883  (4G  X-  17  Vict,  c  87),  ««.  -11,  60.— 
A  design  to  tho  handles  of  spoons,  oonsisting  of 
a  representation,  taken  from  a  photograph,  of  a 
particul  ar  view  of  Westminster  Abbey,  is  properly 
registered  under  section  -17  of  the  Patents,  Denigns, 
and  Trade-Marks  Act,  l-SS  J. 

Adatns  v.  ClttnenUon,  21  W.  R.  379.  12  Ch.  D. 
714,  discussed  and  questioned.— ;Saunc/<r«  v.  ]Viel, 
OLA.  3fift-ri893]  1  Q.  B.  470  ;  62  L.  J.  Q.  B.  341; 
68  Xh  T.  183. 

4.  Directory  of  traders — Catchword* — llradiugs — 
AdvtTiUemeat* — Copyright  Act,  1842  {&  &  6  Vict,  c 
48),  s.  lS--Infm»ttlim^Fidueiary  rdaUtnuhip— 
Principal  and  agent — OhliijiUion  arising  from  conf- 
drntial  nnpfoyriirnt.— Section  18  of  the  Copyright 
Act,  1M2,  provides  that,  when  any  proprietor  of  a 
work  or  book  employs  persons  to  compose  the  same 
or  any  portions  thereof,  and  such  work  or  anv 
portions  thereof  shall  bo  oonupooed  under  sucn 
employment,  "on  tho  terms  tnat  the  copyright 
therein  shall  belong  to  such  proprietor  and  paid  for 
by  him,"  then  tho  copyright  in  such  work  and  in 
every  part  theretjt  so  composed  and  paid  fOT  shall 
belong  to  such  proprietor. 

Held,  that  "  the  terms"  ralamd  to  in  tUs  sso- 
tion  need  not  be  in  writing  or  sa^raia,  but  might 
be  implied  from  the  geneoral  nature  of  the  employ- 
ment and  of  tho  business. 

SuYtt  V.  Iknnuoj,  3  W,  R.  519,  16  C.  B.  459, 
iiliproved. 

The  plaintiff  was  the  registered  proprietor  of  a 
directory  of  foreign  traders,  which  consisted  of  a 
series  of  oatuh  words  or  headings  dssoriptiva  of 
vaziovi  trades,  arranjged  in  alphSboliaal  order,  to- 
(ethsir  witb  a  oeUeetion— <nnd«r  and  aii|lroptUUa  to 
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each  lu'udiuR — of  advortisoracnts  olitftiiiod  from  tho 
tradera,  containing  their  names  and  addirssos,  and 
in  some  cases  illiutmtions  of  their  trade-marks. 
Thete  advertiMments  and  hiaiBngii.  and  tratula- 
tunu  thiBNol  in.  aenal  langnagw,  von  obtained 
and  oomnoMd  bf  th«  defendaate  and  otlier  pamma 
cmi)loy<'d  and  paid  for  doing  so  by  the  plaintiff,  and 
the  dffindants,  under  their  agreement  with  the 
plainfiiT".  undertook  to  dnvote  tliemselvcs  therein 
axolngiTeiy  to  the  plaintiff'*  service.  Tho  agreo- 
umb^  howevar,  did  not  ooaitaiit  any  espress  atipu- 
laliiOB  to  aopytight,  nor  any  atoahition  by  the 
deffendanta  not  to  engage  in  a  rinmar  bnamen  on 
bohftlf  of  till  msrl VPS  or  others  after  their  rmploy- 
nient  by  the  plaintitl'  hatl  terminated.  The  defend- 
ants, having  ceased  to  be  employed  by  the  plaintiff, 
proposed  to  sapnly  to  a  hnl  publioation  oopiet  of 
the  headings  aiuTadvcrliiaaHntB  appearing  In  the 
plaintiff'B  work. 

Held,  that  the  "headings"  in  the  plaintiff* h 
publication  were  a  good  subject-matter  for  copy- 
right ;  that,  on  the  facts,  tho  reasonable  inference 
wa»  that  the  headings  were  composed  on  the  terms 
tbat  tbe  oopyright  therein  ahoold  beloog  to  tho 
plafattiff;  and  tbat  tbe  plaintiff  irMautfOad  to  an 
injunction  to  restrain  iamogamMlt  of  bii  wgydght 
in  the  "  headings." 

Semble,  that  the  plaintiff  would  also  l>o  i  iifit'.i  ^ 
to  Qopyzight  in  respect  of  the  collocation  and 
anangement  in  bk  won  of  a  MEifltof  tiw  aSfMiiBe- 


Bald,  also,  tiiat  it  iraa  a  waaonable  inference 

from  the  nature  and  object  of  tlie  defendant*' 
employment  flmt  all  documents  and  materials  pro- 
jMiretl  and  obtaiiu  <1  by  tho  defendants  in  the  course 
of  that  onjployiuL'nt  were  for  the  purposes  of  the 
plaintiff's  publication  only,  and  tliat  the  plaintiff 
was  entitled,  notwithstanning  tbat  bis  employment 
of  tbe  defendanta  bad  oome  to  an  aid,  to  restrain 

the  defendants  makinfr  any  use  of  such  documents 
or  materials  for  any  other  purjjose — tbe  plaintiff's 
right  in  this  resjject  depending,  not  in  any  way  on 
copyright,  but  on  the  ground  that  it  would  \)c  con- 
trary to  the  good  faith  implied  by  tbe  nature  and 
obieot  of  ttw  dalendaatr  employment  tbat  the 
delendanti  dioold  nse  doomncnn  or  materials  oom- 
pilofl  while  in  the  jilaintifT (.mplojTnent  for  any 
other  puqiosc  tlian  that  of  tho  plaintiff's  publica- 
tion.—A-jrni  v.  Kvans,  C.A.  405— [1888]  1  Ob.  S18 ; 
62  L.  J.  Ch.  40-1  ;  (jS  L.  T.  lai. 

5.  luUmational  ci'jyyright  -  S<ii  in<j  of  ritjItU  and 
interests  previoHsJy  ao/nired—  'ir'nU-mnrk—Inhrest 
fit  advaiuing — Stfh^,\fing  and  vulitahle  iuter>>>ta — 
ArtUHe  fWWft   /h-.^t  jrvStveeA  in   fnrnipt  amuiry — 

InlenuMmwl  r^q.^ri'iid       ismiYrt  '.t  ."o  v:.  '. 

83),  $.  6. — Jly  tho  inteniiitioiiisl  Coi>yright  Act, 
1>^!<G,  s.  G,  up '11  aTi  Order  in  Couni-il  beinj;  iikkIh 
with  respect  to  tuiy  foreigiJ  country,  the  author  and 
.  publisher  of  any  artistic  work  shall  bo  entitled  to 
oopyii^t  in  tlie  United  Kingdom  in  retpeot  of 
WONBB  nTst  ptodnoed  before  sticii  ofdar  comes  into 
operation,  "jimvided  that,  where  any  jjorson  huH, 
before  the  date  of  tho  jmblication  of  an  Order  in 
Council,  lawfully  i»roducoil  uny  wnrk  in  tho  Unitt'd 
Kingdom,  nothing  in  this  section  shall  diminish  or 
prefodicc  any  rignts  or  interests  arising  from  or  in 
connection  with  snob  prodnotiam  wbioh  are  subsist- 
ing and  'valvable  at  lae  ssdd  date.** 

An  Order  in  Council  was  made  ayiplyinf^  tho  Act 
to  German  subjocts.  Before  the  date  of  the  publi- 
cation of  the  onler  an  artistic  work,  lirst  produced 
in  Qermany,  was  lawfully  produced  in  the  United 
ElBgdoim  and  roistered,  and  used  as  a  trado>mark 
iipon  goods.  The  work  was  also  reproduced  by  the 
proprietors  of  tbe  tnide>mark  on  abowcards  and 


trade  lists  for  the  purpose  of  advertising  tb«ir 
p>)ods.  The  trade-mark,  as  registered,  had  the 
words  "trade-mark  "  printed  on  it,  but  these 
words  were  omitted  in  tbe  ibowcards  and  tnde 
lists.  In  an  aelaan  to  restnin  inlkinganMit  of 
copvright  by  tbe  use  of  ttese  dunraardi  and  fmb 
lists. 

Held,  that  the  proj)rietors  of  tho  trade-mark  hid 
an  interest,  as  such  pro^irietors,  in  advertising  it ; 
that  this  was  an  interest  arising  from  or  in  connec- 
tion witii  the  trade-mark  itaelt,  and  sabeistiiig  ud 
Suable  at  tbe  date  of  the  pttblication  of  tbs  Oid» 
in  Conndl ;  that  tbe  omisdon  of  tiie  woidl "  Ind^ 
mark"  in  the  showcards  and  trade  lists  «SI 
immaterial ;  and.  cons4'<jurntly,  that  the  proprietan 
of  the  trade-mark  wert>  |irott>ctedin  their  uje  ofthe 
showcards  and  trade  lists  by  the  proviso  to  No- 
tion 6. 

JUoulv.  Groeuingt,  39  W.  B.  691,  [1891]  2  ai. 
443,  explained.— Scatter  t.  J.  C.  it  J.  Fidd,  CBJk 
cui..  J.  201— [1808]  1  Gh.  S»i  82L.  J.  Gk  72; « 
L.  T.  81. 

8.  /nfemafjioMil  eemyright—EnglUh  cop^ri§kl  <■ 
/orei'f/u  juiinfhig — Ri'int  togne  for  in/riu<jeiiient  iKM- 
ont  rt>ji!,(rativn — Fine  ArU  <.\>j>i/ri</U  Act,  1S62  [iiA 
2(j  Vut.  c.  tiH),  ».  4 — J iiUriuUiuiud  (''■pi/rijlii  Aei, 
1886  (49  4(  00  Vict.  c.  33),  $.  e—OrtUr  CoohcH. 
—Held,  by  Charles,  J.,  that  regutrstion  h 
accordance  with  seotiiin  4  of  tbe  Kns  Arts  Ocm^ 
right  Act.  1862.  is  not  neoeesary  inectetDSiWi 
the  owner  of  the  English  copyzigbt  B  afOH^^ 
painting  to  sue  for  infringement. 

Held,  also,  by  Charles.  J.,  that  section  6  of  the 
Intemationiil  Copyright  Act,  1886,  applies  to  soy 
literary  or  artistic  work  prodnoedbentetiieOtk  of 
December.  1887  (tbe  date  «t  wbUbi  an  (bdv  a 
Council  of  the  28ti)  of  November,  1887,  nsde  mbt 
the  Act  with  rosjioct  io  n  foroi^ni  countr)'  cam*:' into 
oix^mtion),  wliothor  produced  before  or  after  t!i< 
l.'.')th  of  Juno,  I  SSG,  the  dato  of  the  nassingof  tie^ 
Act,  and  that  the  interest  ooutemplatcd  by  th^ 
proviso  in  the  seolaoa  is  a  direct  subsisting  pan- 
luaty  intweit  in  fba  contjnnalionol  ths  podBC- 
tion.  I 

/  V  ;j  ru  V.  IToUnigdmd,  [1801]  8  Ol  Kl, 
di.^isenttKl  from. 

Moid  V.  (7r«-nin//«.  39  W.  ».  091.  [1891]  2Q.B. 

443,  followed  Han/tlaengt  Art  IhtUiskiitg  C«.r. 

HoUoway,  0.8 J>.— [1893]  2  Q.  B.  1 ;  82  L.  /.a>B> ' 
31 7  ;  6S  L.  T.  876.  i 

CO&ONSB:— 

Trtamrt  Irwe   TifU  of  Croum—rrervgatin-- ^ 
Grant  to  suhjfd — Coroner' a  inqm$itio$t—Jmriididm , 

—Coronern  Act,  1H8T  (oO  <fc  51  Vict,  c  71),  •».  *  j 
IS  (1),  3G.— The  Crown  i.s  privKi  /,:  :■  .ntilleilto 
treasure  trove,  and  it   is  not  necessary  that  »a 
inquest  should  be  held  for  tho  purpose  of  infonniflZ 
the  down  as  to  its  xi^tsJfoUowing  the  In^j 


Loown  as  io  lis  ngnis  iiouowiuk  uw  ""-i 
OtBeg.  Y.  Toofe,  ifW.  B.  439);  bat  ittt^H 
may  be  displaced  by  a  grant  tO  ft  sabjtct  ofill'l 

franchise  of  troasuro  trove.  . 

Articles  of  silver  were  foiuid  concealed  in  to 
earth.  Tho  coroner  for  the  district  held  iui  inqa« 
on  them  before  a  jury,  who  unanimously  agrei-ti  tJW 
the  artioLes  were  tzeasure  trove.  The  ootooa 
desired  to  bold  a  fordieriDqaisition  to  deoiii«M 
was  entitled  to  tho  treasure.  _  , 

Held,  that  the  coroner  had  no  juri8dictioo^^t|j 
under  the  Coroners  Act,   1SH7,  or  otherwise,  t 
dotoindne  the  question  of  title. — AttorRtyO^ 
V.  M<'„rr,    CU.I>.  STl.,  J.  29-1— [1808]  " 
T,.  .7.  Ch.  GOT  ;  GS  L.  T.  .374. 


COST  BOOK  MINE.— See  BjuskkUOTCY, 
COST&— See  ADimruxBATioir,  1 : 


ttomeu'dttifl* 
lC!li.<7«:4 
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Abbit&ation,  4 ;  BAirxBiTFroYi  8,  10,  11 ;  Cok- 
»4WT,  28;  OoDXTT  Oovsr,  7,  8;  Oaomr,  1; 
I>nroitOB,  14,  15;  Laxds  Clauses  Acts,  3,  4; 
LnrATic,  4;  Pabuakkxt,  l ;  Partition  Autiok; 
PR.VCTICK,  1 5.20;  PSOBAXB,  90,  21;  SOUOHOR, 
1-14,  16.  17. 

COUNTY  COUNCIL.— See  Local  QoymsaatsT,  4. 

COUNTY  COUET  :— 

1.  Adminittration — Ettate  exceeding  £500 — Tram- 
fer  to  High  Court— County  CourU  Aet^  1888,  m.  87, 
68.— Where  tan  «ifail»  wawwding  £M0  hat  been  ad- 
»hriet<^  in  a  ooonty  ooort,  and  the  ertate  finally 
wound  up,  the  High  Court  has  diacrotion  to  refuse 
an  order  directing  the  mattor  to  be  r(Hj|i»'iu<l  mid 
the  action  tnuurferred  to  the  Chancery  Diviuon. — 
fttmgmUr,  FnmguM,  q.bj>.— 88  L.  jT.  Q.  B.  M8. 

2.  Admirtilli/  Jurisdiction — Apptitl — Judgment  of 
county  court  mritd  by  divitioital  court — Appeal  to 
Court  of  Ajjpeal — Lmve  to  appeal — JiuUeaturt  Aet, 
1873(96  A  37  Vict,  e.  66),  t.  46--aMiii^  CourU  Ad, 
1875  (S8  A  39  Vtd,  e,  SO),  t.  10.— Cfc«/i/y  Court« 
Jet,  ISSS  (51  .V>  Vid.  c.  43),  ».  18S,  H>ih-.i.di.m 
— "Wlierc  a  di^Taional  court  of  the  Probiito,  Divorce, 
and  Admiralty  Division  ftlt<?r9  ou  upjieal  tho  judg- 
ment of  a  county  court  in  an  admiralty  action,  an 
appeal  lies  without  leave  from  the  judgment  of  the 
IMruional  Court  to  tha  Oomt  of  Appeal,  notwith- 

igr  tiia  repeal  of  eeolion  10  of  the  County 
Act,  1875,  by  Hection  188  of  the  County 
Act,  1888 — 27m  Dwrt,  O.A.  163— [18931  P. 
88 ;  62 1..  1.  P.  B,*  A.  88. 

8,  Appeal — Notice  of  appeal,  lerviee  of—Strrice 
upon  London  agrut  of  rovntnj  solicitor — Ilnnitird 
action — Coiudi/  Conrt.i  18SS  (51  &  52  Fid.  r.  43), 
«.  65— County  Cunrt  Units,  1889,  twd.  33,  r.  1.— An 
action  was  commeiicctl  in  the  High  Court,  and 
npoo  the  wxit  the  addreai  of  the  plaintiff's  aoliaitor, 
wno  carried  on  bntineai  in  the  oonntrv,  aa  well  aa 
that  of  the  Londoa  •geoti,  wvM  inooned  aa  ad- 
dressen  for  service. 

The  action  wivs  remittod  to  a  county  court  imder 
section  65  of  the  County  Courts  Act,  1888,  and 
imon  tiie  partkwUw  kdged  by  the  plaintiff  with 
in*  wigitoar  under  ord.  S3,  r.  1,  of  the  County 
Ooort  Solea,  1888,  flu  addim  <rf  Hia  ooontiy 
■oliritor  akna  was  indcnad  aa  tta  addnai  fair 

service. 

After  tho  trial  of  tho  action  (lin  defendant  served 
a  notice  of  appeal  from  the  judgment  of  the  oounty 
court  judge  upon  the  ItoodoB  ageot*  of  tiM  Bolioitor 
for  the  plaintiffi 

IMd,  that  fhe  addreai  fbr  aervioe  indorsed  upon 
the  plaintiff's  psirticuloni  was  substituted  for  tLo 
addresses  for  serviLu  indorsed  upon  tho  writ,  and 
that,  therefore,  the  H<-rvice  of  the  notice  of  appeal 
upon  the  London  agents  was  bad. 

The  appeal  was  ordered  to  be  heard  under  ord. 
49,  r.  16,  aa  there  had  been  a  alip,  and  the  point 
waa  a  frodb  one,  baft  the  court  Mt  oonaidnabla 
difficulty  in  making  tbe  Older. — Mallet/  v.  Shmlmtt 
Q.u.i>.  (>a-G2  L.  J.  Q.  B.  31 ;  68  L.  T.  2M. 

4.  Appenl-'Kotice  of  appeal,  $eroiee  iff— Service  on 
London  agent  of  eouniry  ^I'lidtcr — B,  8.  C,  1S,S3, 
ord.  59,  r.  12. — In  aj.peals  from  county  courts 
to  divisional  courts,  whi  rr  i\w  solicitor  for  tho 
rcsp4)ndent  carries  on  businesji  in  the  country,  it  ia 
not  Bulliciont  that  tho  notice  of  appeal  dMNdd  be 
aerved  hf  the  appellant,  within  the  proper  tfana^ 
npon  the  London  agent  of  the  leipondant'a 
country  solicitor.  Such  notice  must  ba  aerrcd 
within  the  proper  time  ujiou  tbe  respondent's 
wdintry  Rolicitor. 

J'uu  'tU  V.  noma;  39  W.  ii.  224,  [1891]  1  Q,  B. 


97,  foUowed.— i/ociton  t.  JTormtt,  «.b.o.  267—68 
L.  T.  91. 

5.  Appeal— ih  note  i^  pneeedlng§  fa  court  hdow— 

Order  of  Diviiional  Court  for  production  and  cmmin- 
ation  of  toUneaaea  examined  at  the  trial — Jurisdiction 
—R.  S.  C,  1883,  ,.rd.  .3!*,  r.  S.  — "When  k:  i  iil  '..-  of  what 
occurred  in  tlie  county  court  has  been  taken,  a 
Divisional  Court  has.  upon  appeal,  jurisdiction  to 
order  that  the  witnesaea  of  both  partiee  called  and 
examinad  in  tike  court  below  dionid  be  prodnoed 
and  examined  on  the  hejiring  of  the  appeal ;  but 
care  oup:ht  to  Tx>  taken  by  tho  court  to  proTont 
fresh  evidence  Ih'ImlT  f,'iveii,  i^o  th:it  such  appeal 
shonkl  not  become  j)metieally  a  new  trial. 

Order  of  the  Divisional  Court  (Joona,  P.,  »md 
Bamea.  J.)  affixmed.— TAs  CSreMent,  O.A.  fi33— 62 
L.  J.  P.  D.  ft  A  68;  88  L.  T.  566. 

6.  Bailiff— "MUeon^"  — Execution  — Implt- 
mmta  of  trade—  Seizure  and  tale  of,  by  high  bttU^f— 
Error  of  judgtnent  by  high  bailiff — County  Court* 
J  -/,  1SS8  (51  &  52  Viet.  c.  43),  a.  50.— The  seizure 
and  sale  of  the  implements  of  an  execution  debtor's 
tmde  by  a  high  bailiff  of  a  county  court,  in  the 
levying  of  an  execution  under  the  judgment  of  the 
coiut,  even  tfaonch  dona  ttddamjr  and  nndar  m 
aeriooa  error  of  judgment,  but  not  witii  any  wtong- 
fiil  intent,  is  not  "  misconduct  **  within  the  meaning 
of  section  50  of  the  County  Courts  Act,  1888. — 
Moore  v.  High  Bailiff  of  Brompton  County  Court, 
Q.BJ>.867. 

7.  Coats — Action  commenced  in  I!'<jli  Court  — 
Transfer  before  trial  to  county  court — Juritdidion  of 
High  Courtr—Comdy  Courts  Act,  18S8  (51  &  52  Viet, 
e.  43),  /'art  i//.,  s.  66;  FoH  /F.,  •.  116.— In  an 
action  oommeneed  in  flie  Sgb  Oonrt,  and  ttana- 
ferred  to  the  county  court  before  trial,  there  is  no 
jurisdiction  in  the  High  Court  tu  iniike  any  order 
after  the  transfer.  Every  proceeding'  in  the  action 
must  be  taken  in  tho  county  court,  us  if  the  action 
had  been  originally  commenced  therein. 

Decision  of  the  Biviaional  Goort  (Daj  and 
Charles,  JJ.),  reported  40  W.  B.  461,  affinnad.-^ 

/A/rr(<  V.  Judr,c,  C.K.  0— [1892]  8       B.  M6|  61 
L.  J.  a  B.  577 ;  67  L.  T.  19. 

8.  Ooile—AeHon  eomnmteei  A»  Bi^  Comi  and 

tranafmred  to  counti/  court — Lem  ttan  ^80  recovered 
—  County  Courts  Act,  1888  (51  ft  82  Vid.  c.  43),  t». 
G.'),  lit]. — Section  116  of  the  County  Giurtjs  Act, 
1688,  applies  to  actions  brought  in  the  High  Court 
and  tnuisfcrrod  to  the  county  court  under  section 
66.  Tbecafore,  where  an  notion  of  oontnuyt  lor  kaa 
than  £80  la  brought  in  tha  Bi|^  Ooort  and  ttana- 
fi  rr(  d  to  the  county  courts  and  loss  than  i'20  is 
recovered,  the  county  court  has  no  power  to  allow 
tho  jiLuntill'  any  costs  of  the  action,  nutwithstond- 
iug  the  provisions  as  to  costs  contained  in  section 
65, 

Decision  of  the  Divisional  Gotort  (Lord  Cole* 
ridge,  C.J.,  and  Cave,  J.),  41  W.  R.  2S0,  affirmed. 

Armitage  v.  Fiion,  G7  L.  T.  N.  S.  415,  overruled. 
—WhiU  T.  Cohea,  a  A.  39ti— [1893]  1  ti.  B.  580;  02 
Ii.  jr.  a  B.  874;  68  L.  T.  806. 

0.  Interrogatuiei— Irrclevann/ ~  Dril.  10,  r.  1 
{Cuuuty  Court  Rtdet,  IHSi)).— In  an  a<;tiou  for 
dama^'es  for  injuries  allegrti  to  have  been  caused 
by  the  fall  of  a  piece  of  wood  through  the  n^U> 
gcnceof  Am  defendant's  servants,  tho  plaintiff  in 
the  coone  ed  intetroeatoriee  asked  the  foUowiBtf 
question:  **U  yon  allege  that  the  piece  of  wood 
was  not  knocked  down  by  one  of  your  servants, 
state  tho  name  and  address  of  tho  person  or  firm  in 
whoso  employ  thi?  person  was,  and  the  name  of  the 

petaon  by  whom  ««d  how  it  was  so  knocked  down. 
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and  for  what  he  w  on  jonr  premiflaa."  The  de- 
ieadmi  in  bis  answer  stated  that  the  wood  was 
Vnnokwd  down,  without  tho  knowledgo  or  consent 
of  hfantelf  or  his  servants.  ],y  xmne  person  who  was 
upon  his  premises  as  a  ciLstouier,  and  declined  to 
^ivc  tho  name  and  address  of  such  person,  on  the 
zjfround  that  the  information  was  not  relevant  and 
not  required  hcndfide  for  the  purpose  of  the  action. 

Hela,  on  an  application  for  a  further  and  better 
answer,  that  the  question  went  beyond  the  sphere 
of  intono;^iit<irii     aiiil  flmt  the  defendant's  objec- 
tion to  answer  was  good. — Mttk  V.  Withtrington, 
67  L.  T.  122. 

10.  Judgment   dtlf — Married  tninfni  -F.X'ruun.i- 
iiimasiii  priiji^rti/ — "  Jtfhhir" — Vtmulij  I  'lnrt  l^ni.^, 
1S89,  vnl.  '.'.»,  r.  -VJ. — A  married  woman  apaiiist 
whom  a  jiulf^nient  has  been  obtained  is  witliin  the 
.terms  of  ord.  25,  r.  52,  of  tho  County  Court  Rulos, 

1889,  and  may  be  ordered  to  attend  for  examination 
as  to  whiBtliear  ibe  has  means  of  nliBfying  tho  judg- 
ment.—^y{e|/bn/  T.  Great  TTnieni  itttiltMiy  Cb., 
Q.B.D.  42--C1882]  2  Q.  B.  626. 

11.  PaymetAnitoeonHwUhmAitnialtofliahiUtif— 
County  Court  Ilnh-K,  ISSE),  ord.  9,  r.  11  (1)  -Formn 
10.3,  10-Ia.— The  piaintifF  brought  an  a*:tion  in  tlio 
nigh  Court  for  work  and  labour  as  an  engineer, 
and  the  particulars  of  his  claim  oousisteil  of  various 
items.  The  action  having  been  remitted  to  thn 
oomi^  ootirt,  tbo  defendants  paid  JCIO  into  the 
oonnfy  conrt  under  the  Oounty  Conit  SoIm,  1889. 
ord.  9,  r.  11  (1),  without  denyinit  li:il)ilify,  and 
Mrithout  spw'ifying  any  items  ii-i  Ix-in^j^  thusi!  in 
reroect  of  wliich  the  payment  was  made. 

Held,  that,  by  the  payment  into  the  cuuuty 
oourt,  a  cause  of  action  was  admitted,  but  nut  that 
■omBthing  was  due  on  every  item  of  the  aooount. 

Steavtnton  Vorponiion  of  Btrtviek,  1  Q.  B.  154, 
followed  — /TeiiHf//  V.  DavU,  Q.it.n.  [1893] 
1  Ci.  B.  ;iti7  ;  62  L.  J.  Q.  B.  220 ;  (>S  L.  T.  220. 

12.  Rtijistntr — Be/amxl  to  inue  tmnmons  umhr 
JBiiUe/  Exchange  Act — Order  in  nature,  of  mandamus 
—County  Coiirta  Act,  1888  (51  &  52  Virt.  e.  4.1),  a.  131. 
—Tho  registrar  of  a  county  c<iurt  dpclinwl  to 
issue  a  sumnir)ns  under  the  Kills  of  Exchange  Act, 
1855  (now  applicable  to  county  courts). 

Held,  that  the  proper  course  was  to  apply  to  the 
High  Court  under  section  131  of  the  Coonty  Courts 
Act,  1888,  for  an  order  calling  npon  bim  to  show 
cause  why  he  should  not  iasne  tbe  summons,  the 
county  court  judge  having  no  jurisdiction  uvor  tbe 
registrar,  as  there  was  no  cause  in  tho  county 
court. — Jley.  v.  H^ijiftrar  of  SouthamflbM  CottlUjf 
Court,  Q.B.D.— 61  L.  J.  Q.  B.  :0(i. 

13.  Remitial  of  counter-claim  for  trial — Vonuter- 
claim  in  tort — Action  ttayed  ej-cept  at  to  coiiidrr-rlaim 
—County  Courts  Ad,  1888  (.51  ,(■  52  Vict.  c.  43).  s. 
(i6.— A  counter-claim,  oven  where  by  reason  of  the 
oxiginal  action  boring  been  st^ed  it  is  tbe  sole 
matter  ranoining  to  be  tried  between  tbe  parties,  is 
not  an  "  action  "  within  section  <)»»  of  the  County 
Courts  Act,  IfiS.S,  and  tlie  court  hiis  no  power  under 
that  spi  tion  to  order  it  to  be  remitt<Nl  fur  trisil  to 
the  county  oourt. — DtlotM-FUpo  v.  l  ortw,  Q.B.O. — 
[1893]  1  Q.  B.  668  ;  63L.  J.  Q.  B.  398  ;  66  L.  T. 
797. 

14.  Rcmitttd  action — Citd»^~  Ai'iion  of  contract 
broufiht  in  Hiyh  Conrt — AHion  rrmitted  to  county 
court  after  certain  proceedings  in  High  Court — 
Amount  recovered  in  county  court  let*  than  £20 — 
higM  of  plaintiff  to  eo«t$  ineumi  in  eomdt)  court — 
Cbunfy  CourU  Ad,  1888  (91  A  92  VM.  t.  43).  ««.  65, 
116. — Where  an  action  of  contract,  wliich  nii;rlit 
have  been  commenced  iu  a  oounty  court,  is  brought 
in  tbe  High  Cknirt  and  after  eertaiii  mooeedinga 


therein  is  transferred,  under  section  69  of  tbe 

CountT  Courts  Act,  1K88,  to  a  oooniy  oooit  wlMia 
it  nnults  in  a  judgment  for  the  plaintiff  with  OOStS 

for  a  sum  of  less  than  i'2(),  then  ihc  plaintiff  is  en- 
titled, under  section  6.>  of  the  Act,  to  his  costs  incurred 
in  the  county  court  subsequent  to  tho  transfer, 
though  not  to  the  costs  incurred  in  the  High  Conrt 
before  the  tnmsfer,  unless  be  bad  a  certihcat«  for 
such  costs  given  under  section  116  of  the  Act. — 
Armitage  V.  i'uon,  Q.B.D.— 67  L.  T.  4la.  [Orsr- 
mlsd :  see  oafe,  No.  8.] 

Seealso Admiralty.  2 ;  Oompavt,29,47;  Lmot* 
i>ooi.  Court  of  P.vs.haob;  Fbacticib^  9,  19^  16; 
Pbobatb,  9;  Bivu;  Souotob,  21. 

COUNTY  COI'RT  (lUELAXD)  :— 

Committal  of  dtUor— Liability  to  ftj/  tkerijrf'n  fm. 
— A  creilitor  who  obtains  in  the  OOUlty  court  a 
committal  order  against  a  debtor,  on  which  tJM 
debtor  is  subsequently  arrested,  is  not  aiitiiled  to 
recover  the  sbamTs  ftes  paid  on  tha  azaootiaB  of 
the  order. 

Sernbic,  the  rules  and  forms  made  umler  the 
County  Courts  and  Officers  (Ireland)  Act,  1877,  sn 
far  as  they  throw  upon  the  debtor  uie  Ibbiii^  to 
pay  these  fees,  are  ultra  fire*. — Barrett  Ooodma», 
U.B.D.  (Ir.)— 32  L.  K.  Ir.  213. 

CRIMINAL  LAW:— 

1.  CniiHff  til  animals  —  Domett ic  animal*"  — 
]\'il<l  riihiiils  ri.i,/ii,'-l  iiiol  ciiHT^fd  in  enrlonurr — 12  A' 
l;]  \'irt.  !tj,  V-',  -J,  J'.i  ]T  ,V  IS  \',rt.  r.  CO,  «. 
The  respondents  coursed  with  dogs,  in  an  enclosed 
lii'ld,  wfld  rabbita,  which  had  been  caught  iu  bsIb 
five  or  six  days  previonsly,  and  sinoe  lupt  in  osn- 
flnement  and  fed,  and  oruelly  tortured  them.  Ona 
ca-so  stated  on  an  inlininatk»  fbr  cmdl^  tostmiag 

rabl>its. 

Held,  that  the  rabbits  \\tr>  not  "d.imwtie 
animals,"  and  therefore  thi'  respondents  could  not 
be  convicted. — A;  tin  v.  /'crrift,  Q.B.D.— [189^  2 
Q.  B.  57  ;  r,2  L.  J.  M.  C.  141. 

2.  Ki'id'iiii  (, 'oil f t It'll — AiiiittA^iuiiit I)  o/'.  —  At 
the  trial  of  a  prisoner  for  the  embezzlement  of 
moneys  of  his  master  evidence  was  received  of  a 
confession  made  by  the  prisoner  to  his  master.  It 
was  proved  that  shortly  before  this  confession  wu 
made  the  master  had  said  to  the  prisoner's  brother, 
under  circumstuncee  from  which  it  w;i8  to  b?  in- 
ferred that  his  words  would  be  wnveyed  to  tie 
prisoner,  "  It  will  be  the  right  thing  for  Marccllus" 
(the  prisoner)  "  to  make  a  dean  brt>a.st  of  it."  The 
prisoner  was  convicted. 

Held,  by  the  oourt  (Lord  Coleridge,  C.J.,  sad 
Hawkins.  Cave,  Day,  and  Collins,  JJ.),  tlist  fliB 
confctision  wtus  mil  :i(lmissil ilt^  in  evidence,  and  ibat 
tlio  convit!tion  must  be  quashed. — lleq.  v.  Thomftan, 
r.r.H.  .->25-[l898]  3  a  B.  12;  62 L.  J.  M. CVS; 
69  L.  T.  22. 

3.  MunHliinijldrr — Dtath  accfhratrd  hi/  iwjltd  — 
Imj'li'd  iliit'j.  —  A  prisoner,  a  woman  between 
thirty  and  forty  ycar-i  of  ap',  was  indicted  for 
manslaughter.  It  was  2irov<^l  that  she  had  lived 
with  the  deceased,  who  was  her  aunt  and  wii 
seventy-three  years  of  age,  and  at  her  expense,  for 
a  consi'lcrablp  time  ;  that  for  some  days  b»'fore  hfr 
death  the  deceased  was  incHprtble  throiipli  ilhiPAS 
of  niovinp  about  or-  atti  ndinrr  to  her  wants  nr  [)ro- 
ouriog  assistance;  that  the  prisoner  continued  to 
live  in  tbe  honse  of  the  deceased,  and  to  receiveand 
iLse  articles  of  fu<;<l  which  were  broiwht  to  tbe 
house  by  tradespr-ople ;  that  she  failea  to  snpply 
(1.1  w  lilts  of  the  <](•<: -ased.  either  as  to  food  or  the 
obtaining  of  medical  or  nursing  attendance,  or  to 
make  knowif  tbe  condition  of  tbo  deosased  teUsr 
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Qdghbours ;  and  that  the  death  of  tho  docoa-ned 
was  sabstaQtiaOj  Moderated  by  neglect,  want  of 
lood  and  of  nnrdinff  and  medioil  attonduioe.  The 
priiooMT  WM  oonviot6cL 

Held,  that,  under  the  above  circnmstancefl,  there 
waa  a  duty  impliod  by  law  on  tlio  part  of  tho 
prisoiifT  to  attt'ii<l  to  tliff  wants  of  the  docoaaed, 
and  that,  the  prisoner's  failuro  to  perform  that  duty 
kaving  aaaiBtad  |(»  onnse  the  death  of  the  deceased, 
tho  oonvictiom  wm  ncht. — ▼•  I^utam,  aas. 
36S— [1893]  1  a  B.  fiO;  e2  £.  J.  M.  0.  96 ;  68 
L.  T.  420. 

4.  OjfeaeeB  agakut  tht  verton — Malt  under  the  age 
of  /uuneen—CamiU  JcnowMgt  of  girl  under  the  age 

of  fhirtirn — Tticajxtriti/ - — Prtsinnptton  of  law  — 
Criiniual  Lain  Avitudmtut  Art,  lf*8,j  (48  &  49  Vid. 
c  Gt»),  s.  4. — A  uialo  person  under  the  age  of 
fourteen  veara  \&  presumed  by  the  law  to  be  in- 
capable of  bATing  oonial  knowledge,  and  cannot  bo 
convicted  nnder  aeetion  4  of  toe  Ciiaiinel  Law 
Amendment  Act,  1885,  of  having  oanial  Imowledge 
of  a  girl  under  the  age  of  thirteen  years. — /?'  v.  v. 
]^o(<^  ecu,  so— £1892]  2  Q.  B.  600  ;  61  L.  J. 
M.  0.187;  67L.T.  900. 

5.  Offruces  a{/a{mt  the  jtermm  — Mule  uwhr  ihr  aye 
of  fourteen — Indictment  for  carnal  /nwirlnli/f  of  girl 
under  the  age  of  thirteen — AcmiiUalCxin  ii  tion  for 
indeeent  oMOutt — Criminal  Law  Amendment  Act, 
188d(46  ft  49  Viet,  e.  69),  $$.  4,  9.— A  W  under 
the  age  of  fourteen  years,  who  has  been  put  on  his 
trial  under  section  4  of  the  Criminal  Law  Amend- 
ment Act,  I^>''i,  fur  carnally  knowing  a  girl  under 
the  age  of  thirteen  ye^rs,  although  by  reason  of 
his  age  he  is  entitled  to  be  acquitted  of  that  offence, 
may  yet,  under  aeotion  0  of  tne  Mune  Act,  be  con- 
viotea  of  an  indecent  asMndt.— Jliw.  WiBiam$t 
CC.B.  332-[lfi93]  1  Q.  B.  320 ;  62  L.  J.  M.  0.  69. 

G.  Jleceiving  stolen  goodt — JietumpUmi  Iff  JWSmil'ow 
li/  the  prosecutor  after  ditcorertj  of  the  lOTtne^  Bvdt- 
gr,jiifiit  rtrrii-iu(f — 24  &  '23  \'f  t.  <  .  W,  i.  01.— Goods 
were  intnistefl  to  carriers  for  delivery  to  a  con- 
signeo  ;  it  was  disi  nvcred  by  the  carriers  that  one 
of  their  se'rvantH  ha<l  stolen  them  in  traniiiu,  and 
had  leaddresHed  them  to  the  prisooOTS.  The 
eanim  ordeted  anotirar  Mrvant  of  thain  to  ddiver 
lliem  to  flie  priaonete  at  ^e  place  to  which  Ihe 
thief  had  adm-essed  them,  and  placed  thojii  in  a 
van  for  the  purjjose  of  such  delivery.  Tho  goods 
were  !tc<-ordingly  deliven'^l  to  the  nrisoners,  who 
received  them  knowing  that  they  haa  been  stolen. 
In  the  indictment  the  proporfy  in  Uio  goodi  nas 
laid  in  the  flamm 

Held,  that  flie  eeiriers  had  resnmed  poesesaion  of 

the  goods,  and  that,  therefore,  when  the  pri^^one^8 
received  them  they  were  not  stolen  property,  and 
the  prisoners  could  not  he  ODnviflled  of  ntauouly 
receiving  them. 

Ji.  V.  D<4an,  Deazs.  C.  C.  436,  followed.— 7^^.  v. 
ViU€Ml«,  O.OJI.  160-[1^2]  2  Q.  B.  097  ;  61 L.  J. 
H»  C  Sl8> 

7.  Vagrant  AeU—€hmi'  j  —  P'tting  in  a  publin 
flaee — "  At  ONy  gnm  or  jtretended  game  of  chance  " 
—Vagrant  Act  Amendment  Aet,  1873  (36  <ft  37  Vid. 
r.  3S).  f.  3. — In  order  to  obtain  a  conviction  on  a 
charge  of  bf^tting  by  way  of  wagering,  under  sec- 
tion ;}  of  the  Vagrant  Act  Aniendnienl  Act,  IHT-'J, 
it  is  necessary  to  allege  and  prove  that  the  wager- 
ing  wae  at  some  game  or  pretended  gome  of 
6hmaoB.—Bidgeway  v.  Farndak,  g.B.D.  128— £1892] 
2  a  B.  909  ;  61  L.  J.  M.  C.  199;  67  Ii.  T.  318. 

CBOWN 

1.  Co$tt— "  PrfKeeding"— 18  d:  19  Vid.  c.  90,  $. 
2.— Upon  a  motion  in  a  petition  matter  for  an  order 


declaring  the  petitioners  entitled  to  moneys  lodged 
in  court  DT  a  railway  company  for  lands  acquired 
oompdaom^,  an  a£Bdavit  wae  filed  on  behalf  of  the 
Crown  reeuting  the  motion  and  ehnmingj^tha 

moneyp.  , 

Held,  that  this  was  a  "  proceoding  *' wifliin  sec- 
tion 'J  <if  is  &  10  Vict.  c.  fn.  itnd  the  court,  having 
decided  in  favour  of  the  petitioners,  awarded  costs 
again.st  thn  Crown. — Ex  parte  Jotdunt  T.a  (fr.)— 
31  L.  R.  Ir.  1. 

2.  Prerogative — Treatia — Itiierfertnce  with  private 
righte — ^if  eft  Slate,— Qucare,  whether  the  Crown 
has  the  power  of  OOB^ielltng  its  subjects  to  obey 
the  pmvirioni  of  a  treatr  made  either  for  the 
purpose  of  |nitting  an  end  to  war  or  to  preserve 
peace,  or  whether  interference  with  private  rights 
con  be  anthorised  otiienriM  than  Iqr  ^  Lv*" 
lature. 

Wliere  the  Qovemment  justified  certain  acta,  in 
derogation  of  the  private  rights  of  the  plaint^  in 
regard  to  bia  lobster  fishery,  as  acts  and  matters  of 
State  arising  out  of  political  relations  between  Her 
Majesty  and  the  French  Government,  contending 
that  they  involved  the  construction  of  treaties  and 
of  a  tamiKnaiT  taodue  vivendi  for  lobster  fishing  in 
NewfonMDaad  and  other  Acta  of  State,  and  tiiat 
they  were  matters  whidh  oonld  not  hoinqniBed  into 
by  the  oonrt, 

IleM,  that  this  defence  disclosed  no  answer  to 
the  action.—  M  aUter  v.  Baird,  P.O.— £18921  A.  C. 
491 ;  61 L.  J.  P.  a  99  :  67  L.  T.  018. 

See  alsoCoKOXEB;  LlOBT,  S;  FoOBBAXI^  3; 

Phactice  (Ibelajtd),  6. 

DAMAGES,  MEASUBE  ol— 8ia  Lakdlobd  ass 

IllMJR,9,4. 

DEBENTTTHES.— See  Assiokmbnt  op  Debt;  Ook- 

I'ANY,  1-7,  20,  27  ;  F&AVDS,  STATUTXOF,  2. 

DEBTORS  ACT:— 

1.  ''Default  in  jHiyment  of  money" — Attachment — 
Jurisdiction — Order  to  pay  money  in  pursuance 
undertaking — Contempt  of  court — Debtori  Act^  1869 
(.■52  &  33  I'id,  c.  62),  tt.  4,  5.— An  execution  creditor 
gave,  in  interpleader  proceedings,  an  undertaking 
to  ni!ilci'  pood  any  deficiency  on  sale,  which  was 
embo<iied  in  an  ortler  made  directing  the  sheriff  to 
sell  the  good.s  seiised.  There  was  a  deficiency  on  the 
sale,  and  the  master  made  an  order  directing  the 
amount  to  be  paid  by  the  execution  creditor  to  the 
claimant.  Thu  order  not  being  obeyed,  an  order 
was  made  by  a  judge  attaching  Uie  execution  credi- 
tor and  committing  him  for  C(mten)ptof  COOrt;  bvt 
there  was  no  proof  of  means  to  pay. 

Held,  that  the  case  was  one  of  "  default  in  tiie 

Sayment  of  a  sum  of  money  "  whidh  had  bwwmo 
ue  as  a  debt,  and  was  within  aeofioD  4  of  tilie 
Debtors  Act,  1869,  and  that  there  was,  therefore, 
no  jurisdiction  to  make  the  order  for  attachment. — 
Bucklef/  v.  Crawford,  q.li.D.  23!>— [1893]  1  Q.  B. 
10.j ;  02  L.  J.  Q.  B.  87  ;  07  L.  T.  681. 

2.  Trustee — Xou-rompllance  with  ordtr  to  paj/ 
money  tiUo  court — LUtiikru}>tr>j  of  truttUr — Juri^<Urtii'i> 
— Kxerfiie  of  dismtioit— A it}>eal— Debtors  Act,  li>69 
(32  &  33  Vid.  c.  02).  s.  4  {:i)—Dfbtore  Ad,  1878(41 
ft  42  Vid.  e.  M}.  «.  l—Uaniruptqf  Ad,  1883  (46  ft 
47  Fief.  e.  52),  «.  9 — The  oonrt  has  jorisdiotion  to 
order  tho  attachment  of  a  tnistto  who  ha«  made 
default  in  ]>aymeut  of  a  ^uiii  of  money  which  ho 
Las  boLU  oi  iicred  to  pay  into  c(<urf,  notwithstanding 
that  a  receiving  order  in  bankruptcy  has  been  made 
against  him. 

Where  a  judge  to  whom  aa  amilication  for  an 
attaebBMBt  IS  imde  q^paani  to  ffaaOoort  of  Appeal 
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to  have  exercised  upon  an  erroneouB  (^imd  the 

(listretion  couferrtHi  on  the  court  by  tJSe  Debtors 
Act,  ls78,  tliey  will  review  hi«  deoiliOQ. — in  re 
Smith,  UuTuU  V.  Anilrew$,  C.A.  289— [1898]  9  Oh.  1 ; 
62  L.  J.  Ch.  336 ;  68  L.  T.  337. 

3.  Writ  of  ne  exeat  regno — Order  /or  tMw.  of 
WU — Ajiplication  t<>  dischanje — DMort  Act,  ISfif),  /t. 
B—Ord,  69,  r.  1 ;  ord.  70,  r.  1.— An  spplioation  for 
the  diadmrge  of  an  order  dinotrngtM  iMiM«f  a 
writ  of  ne  exeat  refjno,  and  cl  any  mit  wmad  pur* 
tnaat  tiiereto,  mny  be  made  Mora  tiie  amat  of  tiie 
person  against  whom  tho  writ  has  bocn  dir*  <^tril  to 
DO  iasa&L— Lewis  v.  Lcwit,  cu.l).  sxi.,  J. — Uv)  L.  T. 
IW. 

DEED 

L  'liMaicl  iii.ifrnment — Fiirnil  ilnli/  sininjifil  and  pur- 

JlOrtillt/  to  lir  SKili'i  -dailu  hjl  oi'/fi/r' .  --Tho  fXtH'Utor 

of  a  testatrix  discovered  amuiigat  her  papers  after 
her  deoeaae,  whicli  occurred  in  1S91,  a  bond  dated 
in  1874.  under  tlie  hand  onl|r  ol  tbe  oblwor,  in  the 
nun  of  £800,  in  favonr  of  S.,  one  of  nv  niaoea, 

conditioned  for  tho  transfer  by  tho  obligor  in  her 
lifetime,  or  by  her  executors  or  admimatrators 
within  six  calendar  montlis  ufUT  lior  decefise,  into 
the  name  of  S.,  for  her  separate  use,  or  to  her 
executors,  administrators,  or  asiigni,  of  the  snm  of 
i:400  Three  per  Cent,  Cooiob ;  and  the  bond  con- 
tained a  pnmBO  that  if  the  obligor  ahonld  by  her 
will  or  any  codicil  thereto  bf  jiu  ath  to  or  in  favour 
of  S.  a  8uni  of  Consols  equal  to  or  greater  than 
such  stun  of  £400  Consols  therein  mentioned,  then 
saoh  siun  should  be  deemed  a  satisfaction  of  the 
whole  or  part,  as  the  case  might  be,  of  such  sum  of 
£400  Oonsols.  Although  the  bond  boro  the  words 
**  aealed  with  my  seal, '  which  preceded  the  date, 
•nd  the  attestation  eluuge  st^ited  that  tho  bond  was 
"signed,  sealed,  and  delivered"  by  tho  obligor,  it 
did  not  appear  that  a  seal  had  in  fact  over  been 
affixed,  there  being  no  mark,  wafer,  or  seal  visible 
on  Hie  face  of  the  document.  The  bond  was,  how- 
erar,  properly  stamped.  8.  nevertheleai  ohumed  to 
be  enntleil  to  enforce  the  bond  against  the  estate 
of  the  obligor,  as,  the  document  being  projierly 
stamped,  and  purporting  to  have  been  8e:ued,  and 
the  attestation  dause  being  in  tlio  imiml  form,  there 
was  primd  /aeu  endenoe  that  the  doooment  had 
been  duly  sealed,  and  the  conrt  would 
that  it  had  been  sealed. 

Held,  that  the  court  oonld  not,  under  the  cir- 
cuinstanees,  piTsvimo  that  the  bond  had  Injon 
sealed;  and  that,  therefore,  S.,  being  a  volunteer, 
was  not  entitled  to  enforce  it. 

In  re  BandUaadt,  L.  &.  6  C.  P.  411,  distinguished. 

Decision  of  Nocili,  J.,  affirmed.— Jii  rs  8mUk, 
OswtU  V.  Shpherd,  O.A.r-67  L.  I.  M. 

DEFAMATION:— 
Libel — 

1.  Jttjnnrtion — DusinfM — Trade  tint'on. — An  action 
was  brought  by  a  businesw  firm  against  a  trade 
union,  and  the  si-cn  tary.  jiresident,  vice-president, 
and  treasurer  of  tho  union  for  an  injunction  to 
restrain  them  from  publishing  a  circular  in  which 
the  plaintiffs  were  accused  of  boycotting  some 
ligbtennen.  Ihe  cinmlar  was  signed  by  the  secre- 
tary. It  was  admitted  that  the  vice-president  did 
not  belong  to  the  union,  and  wa<i  joined  as  defond- 
fint  by  mistake.  The  names  of  the  ijn  si  Unt  and 
treasurer  were  x)rinted  upon  the  paper  upou  which 
tho  circular  was  written,  but  they  gave  evidence 
that  the  dicular  was  issued  without  their  know- 
ledge and  authority,  and  that  they  disapproved  of 
it.  The  plaintiffs  in  thoir  statement  of  claim 
stated  that  the  statements  in  the  circular  were 
nntrae,  and    had  been  made  malUaoosly  and  un- 


justifiably on  the  part  of  tlie  defendant*."  An 
interim  injunction  had  been  gmnte<l. 

Held,  that  the  injunction  must  be  made  per- 
petual agynii  Am  aodely,  the  seorelaiy,  and  otiur 
oAcNn^  MnwK  or  »gnl^  «<  the  aodety,  with 
eoaCi.  fhiit  tha  riMnaft  were  jnslifled  in  joining 
the  president  aaa  heaiiurer  as  defendants;  the 
court,  therefore,  gwe  them  no  costs.— iH'Mi;  r. 
Federation  of  Trade  and  Ubtmt  IMsW,  OUk 
XSK.,  J.— 67  L.  T.  258. 

la.  Plea  of  jitgtiJSeatton — PartieuJart — Innnficienry 
of — Vdliditii  if  pica. — A  gentTnl  yilca  rif  Jostifics- 
tion  in  an  action  of  hbcl,  whore  the  libel  com- 
plained of  consists  of  a  general  charge  against  the 
plaintiff^  is  bad,  unless  the  defmdant,  hi 

Eartioalars,  stiilei  apaoifloally  flietellBiQnnvftigk 
e  relies  in  support  of  the  diarge. — Zterindierg  atd 
Wife  V.  Labmuhere,  C.A.  075— [1893]  2  Q.  B.  183. 

9.  PritOegt^AMtuU  prirUftje—Chanju  u^iud 
tolicitin"  under  >'  ^'  s  Ad,  1S8S. — An  action  of 
libel  was  founded  upon  charges  of  professional  mw- 
conduct  against  the  plaintiff,  a  solicitor,  nm'lo  in  wi 
apj>lication  to  the  Incorporated  Law  Society  with 
an  affidavit  attached  undor  tiM  Solidton  Act,  ISSS. 

Held,  that  the  aotion  mnat  be  liiiniiMwl  as 
ysoorfious,  the  proceedings  being  jndioial  pooeeS. 
ings  and  the  statements  being  absolutely  privileged. 
—LUUy  T.  Bortey,  Q.B.D.— 61  L.  J.  Q.  727. 

S.  Privilege— BepoH  of fuditialpneBtdinf—Affli- 

caiion  to  jtutiret  frr  tummom — Open  court — Fainm 
of  report — Tiurdni  of  proof — Province  of  jW^.— 
Where  justici's  specially  summoned  for  the  purj«i«e 
sit  in  their  ooimcil  chamber  to  hear  an  applicatiun 
for  the  issue  of  a  summons  on  a  criminal  mrge,  s 
fair  report  of  what  takes  phMW  on  such  prooeeaii% 
is  privuegod,  altboDgh  no  ef«4deDoe  is  given  oo  ostt, 
and  although  such  proofM-ding  does  not  result  b  a  | 
final  decision,  but  leads  to  a  further  inquiry. 

The  burden  of  showing:  that  an  alleged  WikI 
is  a  fair  report  of  a  judicial  proceediiie  lia 
on  the  deindMit;  but  it  is  snfficieat  if  tUi 
deady  ^ppMit  from  tho  plaintiirs  Sfidaaee. 
Where  the  plaintilFs  oontention  is  flist  the  is- 
port  i(>  ri'iKii-red  unfair  by  certain  flllliMk*"  if 
the  judge  thinks  such  omissions  to  be  inunstcniil 
he  iiuiv  di  cliui!  to  leave  the  case  to  tlie  jury,  snd 
order  verdict  and  judgment  to  bo  ent«red  for  the 
defendant. — Kirnber  v.  Pret*  Auociation,  C.A.  IT— 
^18033  1  Q.  B.  66;  62  L.  J.  Q.  B.  162;  67  LT. 

See  atao  Oosfmtaaa,  1 ;  Bmnonab 
DETINUE.— See  FXXDOI. 

DIVORCE  :— 

1 .  liiijanwm  marriage  of  petitioner — Bona  fidtt  «l 
petitioner — No  aduttn-ous  inttid — Inti-rx-riiti'.'n  h>,' 
Qiiten's  Proctor — Jhscretivn  of  court — Mairitnonial 
CaiiMS  Art,  l,Ho7  (20  &  21  Vict.  c.  85),  $.  31— />rrt 
to  be  nutde  uhM.hdr  -  Formqf  order.— VHun  a |^ 
tioner  acts  purely  in  ignoranee  of  fhe  law,  sm  w 

no  intention  to  coininit  adulter}-,  bfing  in  f»ct 
uuawan-  that  wliat  lie  is  doing  amounts  to  adultfry, 
the  discretion  confemd  uj)on  tUe  court  bv  sectioB 
31  of  the  Matrimonial  Causes  Act  should  be  exer- 
cised in  his  f aTOvr.i— Alosfc  ▼.  Aieelb,  PJk  AAft— 
67  L.  T.  afi'J. 

2.  Bigamom  marriw/e  if  jxtitioner — I'jnorantf  f 
law—  apeeial  eircunutances  —  Discrftioi'nru  I'^f"- 

MoMnmial  Ckme$  Act,  mi  (20  &  21  Vid.  c.  sj], 
«.  SI.— On  iSt»  hearing  of  a  husband's  petition  fur 
dissolution  of  tho  marriage  on  the  ground  ollw 
wife's  adultery,  it  was  proved  that  the  hosbandsw 
wife  signed  n  pi^  to  the  effset  that  tiMyagn* 
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npATste,  and  that  each  wiis  at  liberty  to  marry 
again.  The  huaband,  who  was  in  humble  rank, 
wM  adviaed  by  a  friend  who  had  done  the  same 
thin jr  himself,  and  to  whom  the  huBband  mentioned 
that  ne  wanted  a  divorce,  that  this  document  would 
be  legal  and  binding  ;  and  the  court  found  on  the 
evidence  that  the  husband  believed  this.  The 
husband  lived  for  eighteen  monthiM  *dngle  man, 
Mid  then  met  a  ladj  to  wlunn  booonoBMnuated  the 
above  feots,  and  die  oonaented  to  and  did  go 
through  a  ceremony  of  mftrriugo  with  Lim,  and 
they  lived  together  as  man  and  wife  for  three  years, 
when  aomeoiu^  informed  the  husband  that  he  was 
liviqg  in  adultery,  and,  after  iXMOooltiog  a  Mlidtor, 
nd  aa  kandng  uaA  vm  Meood  maniaga  waa  not 
legal,  he  separated  from  the  lady  and  took  m8  own  wife 
back;  she  did  not  remain  long  with  him,  and  the 
chargo  against  her  waa  proved. 

that,  as  the  petitioner  acted  in  ignorance  of 
iha  fanr,  and  in  the  bond  jUk  1)eliet  that  the  second 
marriage  was  legal,  it  was  a  proper  case  for  the 
court  to  exercise  its  discretion  under  section  31  of 
thf  Mutriinonial  Causes  Act.  1857,  to  cxcu(m>  the 
adultery  of  the  petitioner.  The  court  accordingly 
pucnoniiced  a  decree  uiai  for  dissolution  of  the 
aaniage.— IFAttewrtA  v.  Whitworth  and  Tlunmu' 
Ma,  »J».  *  A^.  593— [1893]  P.  8a ;  6S  Ii.  J.  P.  D. 
4A.71;  66  L.T.467. 

3.  Bifjamoua  marriage  of  petiliuner — Det^rtion — 
Ditcrelioiutl  har.  —A  wife,  sixteen  years  after  her 
husband  had  di  st  i  ted  her  and  believing  him  to  be 
dead,  married  again.  She  subsequently  discovered 
that  her  husband  was  living,  and  had  also  con- 
tracted u  bigamous  marriago  nineteen  years  after 
he  left  his  wife.  The  wife  petitioned  for  dissolution 
of  the  marriage. 

field.  loUoiriiigiVM9an(T..fV«4iar4, 8P.D.  186, 
tbat  tha  «oi»t  rnlha  owoiia  of  ill  diioralioB  would 

grant  a  deoreo.— AMir      AMtT,  tJt,  *  AJX'^ 

L.  T.  721. 

4.  Condonation — Damages — IIu»band'$  petition — 
Dimistal  of  petition — Second  petition,  — ^ A fter  a 
husband's  petition  for  divoroe  had  been  presented, 
he  condoned  the  offence,  and  abandoned  the 
petition.  Subsequently  ho  prrsented  a  second 
petition  charging  his  wife  with  adultery  with  the 
MM  O0-iaq[>ondent  (alleging  the  same  offences  as 
vwa  obarged  in  the  fint  petition)  and  another, 
•ad  daiming  damages. 

Held,  on  motion  to  dismiss  the  first  co-respond- 
ent from  the  suit,  that  the  condonation  was  no  bar 
to*  a  claim  for  damages. — Bern»teiu  v.  Bernstein, 
r.D.  *  AJi.—nm}  p.  376;  62  L.  J.  P.  D.  & 
16;  67  Ii.  T.  m* 

«.  Drnmofn-'Qwaified  veriie^PioMim  of  eo- 

mpondetl^— Further  direction  to  Jury — Jierrmsi'Irred 
verdict— Judgment  for  incrKued  amount.  -In  an 
undefended  suit  for  <lis.s<:jlutirin  of  nmrriago  brought 
by  tho  husband  against  his  wife  upon  the  ground  of 
her  adultery  with  the  oo-respondent,  damages  were 
claimed  against  the  latter,  and  the  jury  awaided 
£loO,  adding  that  if  the  co-respondent  had  been 
in  a  batter  poation  tluy  woud  bava  awaKded 
more. 

The  President  thereupon  told  them  that  this 
would  not  do,  ai  the  real  qoeitioo  to  ha  OfNuidMed 
in  such  oaaee  in»  flie  injury  done  to  the  pettttoner 
through  the  wrongful  act  of  the  co-respondent, 
whose  moons  and  position  were  irrelevant  upon  the 
assessment  by  the  jury  of  the  quantum  of  damages. 
The  jury  then  leooiwiaeied  their  Tecdiot  upon  thia 
point,  and  mrardad  £860ii  JWMtor  t.  BiUm  S 
WMtweod,  KB.  4  AJ»-67  Ih  T.  HU 


6.  Decree  nisi  not  made  dbtoluie — Wife's  petition- 
Petitioner  married  again— Rmmption  qf  cohabitaiioa 
wUh  rMpendM — Ocetdesmtkn — Cruelty— Revival^ 
DieereHonary  har — Dwree  absolute — 20  «  21  Vict.  c. 
85,  s.  30. — In  a  petition  by  the  wife  for  a  divoroe 
on  the  ground  of  aflultorj'  and  cruelty,  a  decree  nisi 
was  pionounoed,  but  no  steps  were  taken  to  make 
it  aMolvteb  The  petitioner,  believing  that  the 
marriage  was  dissolved  at  the  end  «l  fix  mouthy 
went  through  a  form  of  maniage  with  a  man  with 
whom  she  cohabit^>d  for  some  years  until  he  died. 
8Iio  then  resumed  cohabitation  with  the  respondent, 
1  lit  }in  was  guilty  of  cruelty  to  her,  and  she  left 
him  after  living  with  him  a  year  and  nine  months* 

Held,  upon  an  appUoation  bv  the  petitioner  to 
mako  tho  necrec  ni^i  absolute,  the  Queen's  Proctor 
int^i-rvening,  that  there  was  nothing  in  tho  oircum- 
stauces  to  provont  the  cruelty  of  which  the  respond- 
ent had  been  guilty  during  the  second  oohabitatioil 
fnHB  reviving  the  matrimonial  offences  on  flM 
ground  of  \^ch  the  decree  7iisi  had  been  pro- 
nounced, and  that,  inasmuch  as  it  must  be  taken 
that  she  went  through  the  form  of  marriage  with 
another  person  in  tho  honest  belief  that  her  marri- 
age with  the  respondent  was  dissolved,  the  court 
was  entitled  to  make  the  decree  niti  abaolntB.— 
Moon  T.  Moore,  p.d.  ft  A.D.— [18921  P.  882  ;  69 
L.  J.  P.  D.  ft  A.  10;  69L.T.<ao. 

7.  Desertion — Unnhand  inV/i'nv  to  retur}i  hut  co. 
habilitig  with  aJt^tUtr  -irinndu. — A  huiil>aud  may  be 
guilty  of  desertion,  even  though  hn  is  willing  to 
return  to  oohabitation  with  his  wife,  if  at  the  time 
be  is  fo  wflHog  he  is  actually  ooh^ting  with 
another  woman. — Edwards  v.  Edvarde,  9,0.  ft  AJU 
—62  L.  J.  V.  D.  ft  A.  33. 

8.  Jactitation  of  nunTuige.— £i  a  ndt  of  Jaotlt^Hon 
of  marriage  brought  by  the  supposed  wifo,  tho  jury 
found  that  she  bad  at  a  former  period  aoquiesoed 
in  the  re^reesntilkns  of  Ilia  n^pondaiife  tbat  sba 
waihiawilab 

Hidd,  afirming  the  dedsion  of  Samei.  J.,  that 
upon  this  finding  the  petition  must  be  dismissed. 
—TKummon  v.  Bmtirkey  cjl.— [1893]  P.  70 ;  62  L.  J. 
P.D.  ftA.46;  67L.T.788. 

9.  Judicial  separation — Cust-odif  of  child — Ouar- 
dianshlp  of  Infants  Act,  ISSG  (49  &  oO  Vict.  c.  27), 
g.  7 — Dicliiratiun  as  to  unfitness  of  <juilty  itarent— 
Kffect. — The  court  api>ended  to  its  ac>croo  for 
judicial  separation,  granted  upon  the  ground  of 
gross  misconduct  on  tho  nusband's  part,  a 
declaration,  in  terms  of  section  7  of  the  Guardian- 
ship of  Infants  Act,  1886,  that  ho  was  a  person 
mmt  to  bare  the  custodv'of  the  only  child  of  the 
maaiage  (a  girl),  notwftnstanding  the  fact  that  all 
the  witnesses  concurred  in  saying  that  the 
respondent  was  verj'  fond  of  bis  chud,  and  had 
never  been  cruel  in  any  way  to  her  porsoiially. 

The  court  (Barnes,  J.)  oonourred  with  the  view 
expressed  by  Jeone,  J.,  in  ITsMiy  r.  Wehley,  64 
L.  T.  N.  S.  839,  as  to  the  opantion  and  effect 
of  such  a  declaration.--J3tfaAuvs  Y.  HHchinga,  P.O. 
ft  AJk.— 67  Ih  T.  680. 

10.  Judicial  srjMjmtinn — Separation  deed — Prior 
adultery  of  vaife — Hxdual  covenant  not  to  cofn7nence  or 
prosecute  proceedings — Subsequent  adultery  by  husband 
'-Prior  adtMerjf  <a  wife  a  bar  to  relief.— A.  separa- 
tion deed  ooownied  a  daase,  "No  proceedings 
shall  be  commpncwi  or  prosecuted  by  or  on  behalf 
of  either  party  against  the  other  in  respect  of  any 
cause  of  complaint  which  now  exiHts  or  which  has 
arisoi  before  the  date  of  these  presents."  Prior  to 
the  exeoution  of  the  deed  it  was  known  that  the 
wife  had  oommtttod  adnltery.   flaheequaatly  the 
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huahand  oommitt(Kl  tylultcry,  and  ths  wlb  iibd  btt 
petitum  for  a  judicial  separation. 

Held»  ttat  tae  wife's  prior  adultery  was  a  bar  to 
tiis  ooorfe  gnmting  her  the  reliaf  pnjedfor* and 
that  Hn  InulMmid  wu  not  pradiided  1^  tbo  oof^ 
nant  from  pleading  it,  as  be  was  not  theiWJ**  OOm- 
mouciug  or  prosecuting"  proceedings. 

Ilosf  V.  Jlose,  -M  W.  K.  IM),  31  W.  R.  373,  7  P.  D. 
225,  H  P.  D.  <J8,  ooosidered.— GFoocA  v.  Choeh,  r.V. 
&  A.V.  Ua5— [1898]  P.  99;  62  L.  J.  P.  D.  ft  A.  78; 
68  L.  T.  462. 

11.  Juritdietum — Engluh  dom'cil — Foreign  decree 
at  tuU  of  voift — Unjutt  aUegation$ — Non-mbmitnon 
of  htUband  to  foreign  jtuitdietioik^E}i(/Jifh  »ii{t — 
Philadefphian  law.  —  A  domioQed  Kuglisbman 
murried  in  England  a  native  of  the  T'nited  States  of 
America.  After  a  timt!  the  wife  left  the  husband 
of  her  own  accord  without  any  cause,  and,  return- 
ing to  America,  refuMd  to  xetom  to  this  ooontiy. 
.She  applied  for  and  obtained  from  the  OOOlt  at 
Philaafltphia,  under  a  reoent  Act  of  that  OOtut,  a 
decree  ^ssolving  the  marriage,  on  the  ground  of 
hor  husbfind's  cruelty.  The  hu.sWnd  was  served 
with  a  citation  to  appear  in  the  iiroceediugs,  but, 
acting  on  advice,  he  refused  to  submit  to  the  juris- 
diction of  the  court  of  Philadelphia,  and  did  not 
appear.  The  wife  subaequently  went  through  a 
ceremony  of  marriage  in  Philadelphia  with  tba  co- 
respondent, and  they  cohabited  together. 

Held,  that,  though  the  marriugc  in  America  was 
legal  there,  the  decree  there  didsolving  the  EInglish 
marriage  was  not  binding  in  this  country,  and 
oould  not  affect  thepetitionflr,i^  was  a  domiciled 
EDglisbman  and  haa  never  bsen  lesidflnt  in  Fbila- 
ddphia  or  submitted  himself  to  the  jurisdiction  of 
that  court,  and  that  the  English  marriage  was  still 
viilid  uiiJ  LindiiiL^  ;  mid  this  court  accordingly  pro- 
nounced u  decroc  luti  dissolving  that  marriage,  on 
the  ground  of  the  adultery  of  the  respondent  and 
co-respondent.  —  CFreen  v.  Orem  and  8edg«mck, 
r.i>.  ft  A,D.  591— (188^  P.  8d;  68  L.  T.  261. 

12.  Xon-coniummattoH  owing  (u  tri/cs  rtfutal — 
Bisamji  and  adultery  hutband — IKi/e's  vetitim — 
Unreatonabh  delay.— amUaaad  vA  wifs  lived  to- 
gether for  some  months,  Imt  the  marriage  was 
nevor  con.suunuated  owing  to  the  wife's  refusal. 
Till'  huHbsiiiil  then  Ci,ntr;vi  trd  a  1  ligamous  murriiif^c, 
but  the  wife  did  not  institute  proceedings  fur  two 
yeirs  after  she  famr  all  the  facts. 

Hflld,  this  was  nawsonshlc  delay ;  andt  inrUMr, 
that  her  refusal  to  allow  tiie  marnage  to  be  oon- 
siimmated  was  misconduct  on  her  part  which  had 
directly  conduce<i  to  the  adult/pry  of  her  husband, 
and  Wiis  a  disiTctional  bar  to  her  tuit  for  divorce; 
but  that  she  was  entitled  to  a  juditdal  sexiaration, 
the  above  drcumstanoes  oonstitnting  no  bar  to  such 
t«iiei.— Dixon  t.  jDueon,  B.D.  ft  A.S.--67  L.  T. 
894. 

13.  NuUiiy — Domicil — Collution — English  marri- 
age—Scotch  divorce. — ^A  petition  by  a  husband  for 
diTorae  in  Bngland  was  dismissecl.  An  airange- 

went  was  then  made  between  the  petitioner  and  the 
co-res])ondont  that  the  respondent  and  co-re»pond- 
'  ent  .should  cohabit  in  Scotland,  and  that  an  ofiice 
f;  should  Li"  taken  for  the  pcfitioiser  tbcro  also,  in 
onii  rto  found  proceedings  in  s   tland  for  divorce. 
All  possible  stms  were  taken  to  conceal  the  real 
f«ets  from  the  Court  of  Session,  and  a  decree  of 
P  divorce  was  pronounced.    The  respondent  and  co- 
^  respondent  then   went  through  a  ceremony  of 
luMrtiiigi'  ill  tho  isii>  of         upon  a  petttion  to 

lie  •litrii  this  uiarrif(gein%'alid, 

II<>M.  that  the  C>>urt  of  .So*8tonbad  no  jurisdiction 
to  Jisiolvu  the  first  marria(,e,  and  tbat  the  seooad 


marriage  was  null  and  void. — Bonaparte  v.  Horn- 
jtarte,  l>a>.  &  A.I).— [18921  P.  402  ;  62  L.  J.  P.  D. 
ftA.1;  «7L.T.88f. 

14.  Practice — Co»t4 — pftition — Order  Jfur 
fo^tt — Writ  of  elegit — Motion  to  set  atide. — The 
husband,  respondent  in  divorce  proceeding!^ 
obtained  in  the  Queen's  Bench  Division  a  nuu- 
damus  directing  his  wif^  to  deliver  vp  oerteiB 
title  deeds.  Ilie  property  comprised  in  these 
deeds  constituted,  practically,  bis  whole  means. 
Upon  the  hu-sband  failing  to  comply  with  an 
order  of  this  court  for  costs  of  the  divorce  suit, 
the  wife  sued  out  a  writ  of  elegit,  and  the  sheriff 
took  possession  of  the  property  in  virtoe  theteof . 

Upon  motion  by  the  hosband  to  set  aside 
of  elegit  until  the  wife  should  comply  with  the 
mandamm  and  deliver  up  the  deeds  of  the  pro- 
lM>rty,  which  he  had  meanwhile  agreed  to  s^U, 
the  court  refused  to  sot  aside  the  writ  of  elegit, 
but  put  the  wife  upon  terms  as  to  the  receipts 
arising  from  the  pcopsKty.— 'iTiitpcw  r.  JT^^pos,  r Ji. 
ft  A.]>.— 67  li.  T.  SBS. 

15.  iVaefwe — OodB'^JHiimtMd  of  wife't  petition— 
Unnteeetary  charge*  tntd^ — Rule  150.— In  a 
petition  by  a  wife  for  divoroe,  on  the  gromid  of 

adultery  and  cruelty,  the  petitioner,  in  ad  li'ion  t 
charging  the  respondent  with  the  coriuiiiinn.iii'ju 
of  vi  iicieal  diHi-jisc  til  her.  whiih  w:ls  the  only 
evidence  of  adultery,  made  general  charges  of 
cruelty,  as  to  which  the  res|x>ndent  pleaded  ooodo- 
aation.  At  the  trial  the  joiy  foand  all  the  ienei 
in  favour  of  th«  reepondeat»  and  the  petition  wee 
dismissed. 

Held,  on  an  application  to  allow  the  petitioner 
the  full  costs  of  the  suit,  that  she  was  entitled  to 
the  costs  of  the  main  charge  of  cruelty  aad 
adulter}'  contained  in  it  ;  but  that,  inasmuch  ss  the 
other  acts  of  cruelty  charged  had  been  obviooily 
condoned,  the  charges  in  respect  of  thsos  vm 
rs^ually  unneces.sary  whother  the  main  dmgS 
failed  or  succeeded,  and  that  she  was  not  entitisl 
to  the  costs  in  regard  to  such  charges. — AiK  T. 
Ash,  IMJ.  &  A.I).— [18!»3j  P.  'Ill;  6S  L.  T.  jOO. 

16.  Practice  —  KriiUiice —  ll'(7V'«  petition — Mutton 
for  lettx-e  to  prt>vi-  higamous  marriage,  adidtery,  and 
identity  by  affidavits —  WUnettet  living  its  Amenta- 
Order.— Whan  iJtia  witnesses  inad»ron»esiiii«en 
all  resident  in  America  and  the  expenses  of  a  ooa- 
mission  woold  be  beyond  the  petitioner's  mesni, 
the  court,  upon  motion  Ly  the  jK'titioner,  made  an 
order  that  the  bigamous  marruige,  the  subseqiunt 
adultery,  and  the  identity  might  be  proved  bj 
affidavit.— JBMrsIent  t.  ^Hrf<em,  r.D.  ft  A-Ow— <7 
L.  T.  719. 

17.  Pt  adice  —  I'rt'h  iirr-  — ■  Marriivjf  in  Iiidia  — 
Register  in  custody  of  Secretory  if  State  fur  /i/Jia— 
14  &  Id  Vict,  c  40. — The  court  admitted  as  evidence, 
in  proof  ol  »  nMMriage  whioh  had  been  perfonned 
by  a  Bonum  OMhoHo  priest  in  India,  a  legistsr  of 
marriages  compiled  by  (In-  StTr^'arj'  of  State  for 
India  from  periodic4il  reports  sent  to  him  from 
India  by  clergymen  of  various  denoiuinatioM.— 
liti/un  v.  Regan,  r.D.  &  A.D.— 1>7  L.  T.  Tl'U. 

IS.  Practice — J/utband'a  jteiition — < 'onittrr-chaTijft 
of  adultery  and  cruelty — Admission  ofuditltrrii  —  '.'"ii- 
donation — Ditertiioiud  bar— Might  of  petitioner  to 
place  whole  am  lefore  eovrl  and  jury,  notwithtlaod- 
iii'i  iudmntion  that  decree  viiisi  be  refused. — Upon  s 
husband'rt  petition  for  dissolution  of  marriage,  tbe 
wife,  in  lu  r  an.swer,  made  counter-charges  of  crui  I ty 
and  adultery  against  her  husband,  who  denied  tbe 
allegod  cruelty,  but  admitted  thati  trililo  bring 
apart  from  his  wife,  ha  had,  lor  n  eonsidscable 
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oriod,  lived  and  cohabited  with  another  woman, 
ut  tho  adulU'rv  had  beoi  oondonedt    The  oaii« 
donation  wae  admitted. 

At  the  trial,  iqpon  tho  opening  by  counsel  for  the 
pditiooer,  the  oonrt  intimated  tnat  relief  would  be 
lefesed,  upon  the  ground  of  the  petitioner's  adul- 
tery. 

The  petitioner,  notwithstanding  this  intimation, 
insisted  upm  pvtting  all  file  fMto  ol  the  QMebetoce 

thojury. 

Held,  that  he  could  not  be  precluded  from  doing 
MK — Bmuher  t.  Boudur  w»d  Judd.  rj>.  ft  A.D.— 
•TI..T.720. 

19.  Practice — Order  to  pay  and  secure  wife's  coits 
—No  indonemeat—JR,  8.  C,  1883,  ord.  41,  r.  A— 
AUaekmmt—llfatrimmM  Cbuses  Att,  1857  (SO  ft  SI 

VieL  e.  S')),  c.  ,V_'  T.mrf  to  himfKiwl  in  fth'  defrnre. — 
The  court  dft'liuwl  t«)  attach  a  husband  for  disobey- 
inj^  an  order  as  to  his  wife's  coHt«,  where  the  order 
upon  which  the  wife  sought  to  attach  him  was  not 
indorsed  in  terms  of  ord.  41,  r.  j.  But  tho  court 
nfosed  the  hnabaad  leave  to  file  a  defence  to  his 
wife^s  petttkn  for  dmnoe  unleBB  the  ofder  aa  to 
costs  weeflzet  comi  lio*!  with.— /W^  v.  Pac*,  P.]).  ft 
A.U.— «l  L.  J.  p.  D.  A:  A.  11 J :  G7  L.  T.  383. 

20.  Pradk$-— Undefended  suit  by  hu$hand — Decree 
in  afifenoe  of  piUtioner.—Tha  oonrt  pronounced  a 
decree  niti  for  divorce  npon  a  husband's  petitioD 

without  rwjuiring  his  evidence.  ~.\7(«j?«t<n  y,  Nioot- 
ton  and  Fairley,  P.O.  &  A.D.— (i8  L.  T.  28. 

21.  Qium*t  iyeek)r—Iifierventi&n'—Prrviott$  find- 
ing* of  adiilffri/,  rritelti/,  tind  cotlmion  against  the 
petitidiirr — Kes  jiiditata — Esiopittl—Discrftion — 20  & 
21  17'/.  ' .  f.  iiO. — Ujion  an  intervention  by  the 
Queen's  Proctor  for  the  puipose  of  showuig  cause 
■gainst  a  decree  nm»  ootemed  by  a  husband  in  a 
petitioii  lor  a  divoioe  on  the  grooad  of  bis  wife's 
adultery,  it  appeared  that,  at  a  trial  of  croei* 
prtitioii<)  previously  pTMBntM  bv  the  husband  and  . 
wife  against  each  other,  it  bad  Men  arranged  that 
tbe  husband  should  Hubuiit  to  a  decree  nisi  being 
pronounced  on  the  ground  of  his  adultery  and 
omelty,  and  should  withdraw  his  petition  agaiait 
his  wue.  It  alio  apmand  thaU  on  an  iatermition 
by  tbe  Qaeen'i  !Ptoetor  to  rewnid  audi  decree  ni»i 
on  tho  ground  of  colliisioii,  HH|)j)res8ion  of  material 
facts,  and  tho  wife's  iwlnltcry,  tho  jurj*  had  found 
that  there  had  been  collusiou  and  suppres.sion  of 
material  facts,  but  were  unable  to  agree  as  to  the 
wife's  adultery,  whereupon  the  decree  nisi  was 
leediided  and  the  petition  diamiMed. 

Tbe  Queen's  Proctor  in  the  preeent  intervention 
pleaded  that  the  findings  of  the  jiirii-s  at  tho  former 
trials  operated  as  an  estoppel  aguiimt  the  husband 
in  the  present  iK-tition,  and  thut  tho  a<lultery, 
cruelty,  and  collusion  found  aguinst  him  wore 
res  ji'dioUa,  which  disentitled  him  to  relief. 

Htidt  on  motion  Oi  the  Queen's  Proolor  to  dis- 
nin  the  petition,  that,  though  the  previous  findings 
must  be  taken  as  conclusive  evidence  that  the  j>eti- 
tioner  had  been  guilty  of  adultery,  cruelty,  and 
collusion,  th^  did  not  amount  to  an  estop] id,  and 
that  it  would  be  open  to  the  petitioner  at  the  trial 
of  the  issoes  raised  b^  the  present  intervention  to 
show  that  the  collusion  was  not  in  regard  to  the 
present  petition,  and  that  the  drcnmstanoee  were 
such  as  to  induce  the  court  to  grant  relief  notwith- 
standing the  findings  of  odiutery  and  cruelty. — 
Butltr  ▼.  Ailfar,  PJ>.  ft  AJ>.— [1809]  P.  185. 

82.  Sftthmtnit — GuiHi/  vi/e — Leasehold  ]>roj<frlij  (f 
Vsife — Rettraint  on  aniicij^ttii  ii — Amount  seitltd  vari- 
able or  fixed — AUowana  V<  rhildren  for  life — Matri- 
numuA  Cau$t$  Act,  1857  (20  ft  21  Vict.  c.  8d),  «.  46. 
— Onn]maband*e  pelitioa,  VBderMotton  46  of  the 


Matrimonial  Causes  Act,  ]'^'u,  for  settlement  of 

PK^rty  to  whicli  tho  wife,  who  had  bc<»n  found 
ty  of  adultery,  was  entitled,  tho  registrar  re- 
ported that  the  husband's  annual  income  was  £3dO, 
derived  from  his  business,  whilst  the  wife's  income 
was  £1,140,  principally  arising  from  leasehold  pro- 

Krty,  but  settled  without  power  of  anticipation, 
e  registrar  recommended  that  during  the  respond- 
ent's life  £250  a  year  should  be  settled  on  the 
husband,  and  £60  on  each  of  five  children  in  the 
custody  of  the  husband,  the  sixth  child,  an  inCsnt, 
having  been  left  in  the  onstody  of  the  respondent. 

The  court  confirmed  tiie  registrar's  report,  and 
rofusod  to  make  tho  allowance  variable  to  mrot  a 
jiii«sible  fall  iu  tho  respondent's  income,  or  to  limit 
the  husband's  receipt  of  his  allowance  to  such  time 
as  he  should  be  unmanied,  or  to  limit  the  allowance 
to  tbe  obOdren  to  the  thne  whan  tiiey  should  be 
under  sixteen  years  of  age. 

The  settlement  was  executed  by  the  respondent 
on  a  subsequent  day  immediately  after  the  decree 
for  dissolution  of  the  marriage  was  made  ab.solute. — 
Afidwintrr  v.  Midwinter,  r.D.  &  a.d.  oGO— [1808] 
P.  93  ;  f)2  L.  J.  P.  D.  &  A.  77 ;  68  L.  T. 

23.  Hetllement  — Variation — Children  — /•n^istr'ir'A 
rejwrt — liecimimendation  that  cntta  he  jxii'l  i  '  '  ■/ 
s^led  property — Consent  of  all  parties. — The  court 
sanctioned  the  payment,  out  of  the  corpus  of  tbe 
seMad  pmmtj,  of  costs  ot  the  petition  for  varis- 
tion  of  setQements,  in  a  case  where  a  yearly  allow- 
anco  was  to  be  made  for  each  of  the  rhiMrcii  ibiring 
their  lives,  and  where  all  jmrties,  including  tho 
trustees  of  the  settlement,  consented.— iiiMll'itton  T. 
Hamilton,  P.P.  &  A.D.— 68  L.  T.  467. 

"24.  Settlement —  Variation — Assignment  of  property 
during  cnhabitation  not  u  "  >t(tlrmt  ut" — 22  &  23 
Vid.  c.  61,  «.  5 — /'/ivn^ia/  of  petition  for  variatim — 
Order  to  secure  j  ^  ./  t'  i/  as  maintenance. — The  wife 
obtained  a  decree  dissolving  her  marriage,  and  she 
thereupon  petitioned  for  variation  of  setttements, 
or,  in  the  alternative,  for  maintenance.  Some 
twenty  years  before  the  date  of  the  decree  she 
u.^sigiicd  to  hi'T  husband  cerdiiu  jjroperty  of  which 
she  then  stood  possessed  subject  to  mortgages. 
This  sho  now  sought  to  have  leaeetgiied  to  her. 
subject  to  aU  valid  mortgigei. 

Held,  Hiat  the  asstgnment  was  not  a  "settle- 
ment "  within  the  meaning  of  the  Act,  but  that, 
upon  a  petition  by  the  wife  for  maintenance,  the 
court  coulil  order,  and  did  order,  the  ri>sp<jndt>ut  to 
secure  to  the  petitioner,  by  way  of  maintenance,  the 
pro^^erty  which  she  had  nirmerly  assigned  to  bim, 
subject  to  outstanding  mortgages. — Chal$aera  v. 
Oftabnert,  9Jt*  ft  A.9i.— 68  Lb  £  28. 

Baa  abo  Ifnitaiin  Wmuir,  8, 4, 7. 

DIVORCE  (IRELAND) 

Costs — Motion  for  nnn  trial — AppticaUoH  to  stay 
J  I  'if/e  of  certificate  of  taxation — Ord.  70,  r.  02.— A  wife 
having  obtained  a  decree  for  a  dhmce  a  mcnsd  H 
thoro,  the  husband  served  notfoe  of  motion  for  a  new 
trial,  and  the  time  allowed  for  moving  had  expired. 
The  petitioner  afterwards  lodged  her  costs  for  taxa- 
tion, and  the  respondent,  without  lodging  money  in 
court  or  offering  security,  applied  that  t^e  taxing 
master  shonld  not  issue  his  certificate  of  tazatira 
until  the  new  trial  motion  should  be  disposed  of. 

The  court  refused  the  application. — Biordan  v. 
AdrAm,  P.  ft  XJ».  (Ir.HSl  Lw  B.  Ir.  222. 

DOMICIL 

MarriiKje  of  Scotchman  with  Englishwoman  — 
Domicil  of  origin — Residence — Animus  revertendi  e  t 
manendi — £mdenee — Scotch  law — Wife't  property— 
,  Jxm  maMr—AxOfmftimt  cttMlrad^'aibaamiell  o  • 
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MtMm  is  that  place  or  ooontry  in  which  his  habita- 
tion is  fixed  without  any  present  intention  of 

removing  therefrom. 

The  plaintiff,  aaon  of  Scotch  parents,  his  doiuicil 
of  origin  being  Scotch,  brought  an  action  to  cstab- 
Ikk  m  tiO»,  jym  mariii,  according  to  the  Scotch 
law,  to  one-naif  of  the  property  of  his  deoeased 
wife,  an  English  lady,  alleging  that  during  the 
nmn-iage  his  own  domicil,  ana  consequently  his 
wifn's  also,  was  Scotch. 

Held,  upon  the  evidence,  tlmt  the  plaintiff  had, 
daring  the  marriage,  acquired  hj  choice  a  domicil 

tfaraetTtmm  his  wife's  death. 

Judgment  of  Chitty,  J.,  affirmed. 

J'cr  Chitty,  J.  —Upon  the  marriage  of  a  Sootohman 
with  an  Englishwoman  upon  wliom  property  has 
ah«ady  been  settled,  it  is  desirable  that  an  ante- 
]nq>tial  contract  should  be  entwed  into  by  them 
Wft^ffirm^^  tbo  irifb  in  hw  T^ghti  Moocdinff  to  £ng- 
ISA  hiw$  10  Mto  prsdnde  tits  hnsbsod,  m^ie  arent 
of  llui  wife's  death,  from  sotting  up  any  claim,  yure 
mariU,  to  her  property  imdi?r  the  .Scotch  law. 

Where  the  domicil  of  birth  ia  changed  during 
miancy  by  a  change  of  domicil  of  the  father, 

Btmhle,  that  the  altered  domicil  cannot  be 
ngarded  as  the  infant's  of  origin. — In  re 

Onigniah,  Craignithr.  Btwitt,  O.A.— [i  sa2]  3  Ch, 
180;  67  L.  T.  689. 

See  also  DivoKCE,  11,  13 ;  WiiX,  9. 

DfiAlNAGE  ACTS  CIKELAND):— 

Charge— Finalawardq^FtMie  Worlu  CoamimiimtTt 
— Proprultor  {herein  named  grantee  under  fee-farm 
gnmtSpidion  for  non-fojfmcnt  of  rent— Liability 
efttrmdoi^t  ealafe.— A  draituige  district  having  been 
amy  constituted,  the  final  award  of  the  Commis- 
sioners of  PubUc  Works  named  as  the  proprietor  of 
part  of  the  lands  the  grantee  under  a  fee-farm 
grant.  The  grantor  evicted  the  lands  for  non-pay- 
ment of  the  fee-fsrm  rent.  The  drainage  charge 
having  fallen  into  anear, 

Hela,  that  the  drainage  charge  affected  only  the 
estate  of  the  grantee  in  the  fee-farm  grant,  and 
that  the  grantor's  estate  was  not  liable  thereto. — 
AUomeyQeneral  v.  WUioa,  O.A.  (Ir.)— 31  L.  R- 

J*,  as. 

EASEMENT.— See 
OF,  11 ;  Wat. 
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BCCLESIASnCAL  LAW:— 

1.  ISnriul— Cremation — Faculty  for  removal  of  dead 
body  to  be  cretnated. — Faculty  for  the  removiU  of  a 
dead  body  tmm  its  place  of  honal  in  a  mausoleum 
for  the  poipaw  of  its  being  ONoiatad  and  the  ashes 
depMsled  in  tiie  mansolenm  vefkised. 

The  court  is  accustoinod  in  proper  c;isos  to  grant 
faculties  for  the  remcjvtil  of  remains  buried  iu  conse- 
crated ground  f<ir  the  sole  purjuj-se  of  sucli  remains 
being  re-interred  iu  other  oomiccrated  ground,  and 
mmM  not  be  justified  in  granting  a  faod^  for  the 
xamoval  ot  vanuuns  after  Dozial  for  onmation;  hut» 

BeuMt,  where  a  Txxly  has  been  cranated,  fhera 

is  no  legal  oLjectiun  t<i  the  ashes  being  buried  in 
consecrated  ground,  accompanied  with  the  use  of 
tlie  bunal  scrviiMk — 1»  rs  JMmi»  OOmUT.  flV. — 
[1892]  P.  386. 

2.  Burial — Order  in  Cmtneil  directing  bodies  undrr 
u  j/arish  church  ^o  he  r>:  inurt<! — Faculty. — An  Order 
in  Council  was  made  under  section  '23  of  the  Burial 
Act,  1857,  directing  the  churchwardens  of  a  parish 
ohoi^m  tha  Oifar  M  London  to  oauM  to  be nmored 
aU  liHHiMi  KBiWHi  ftmttd  teneath  iSbn  toot  of  Vbo 
church  and  buried  in  some  consecrated  burial 
ground,  the  woric  to  be  carried  on  imder  the  super- 


vision of  the  medical  officer  of  health.    The  rector 
and  dknroihwaidens  applied  for  a  faculty  for  the 
removal  of  the  remaina  ton oertain ooDeecratwd,  site 

in  a  cemetery. 

Held,  that  the  petitioners  had  taken  the  proper 
course,  and  that  it  was  the  duty  of  the  court  to 
issue  a  faculty  vrith  provisions  for  preserving  the 
fahtiq  of  tha  ehnwdi,  and  for  authorizing  the 
tsmflies  of  penonsbariedin  the  vaults  to  remove 
the  remains  to  any  consecrated  burial-groond  thsy 
might  seh'ct.— iZedor  and  Churckunrdene  of  8L 
Mary-at-IliU  v.  i^sriiUpmrS       SOM^  OOWWB.  «. 

— [I'so-i]  p.  :m. 

3.  Veremoniva  —  Bishop  —  Communion  tervice  — 
Lighted  candlet — Adminittration  of  mixed  chaiict — 
Satkaard  fo$ition^-"<in<jing  of  hymn  ** 
— Buie  eUPt  eHdence  if  hi^oneal  fade— Finality  of 
Privt/  Cnuncil  jiulfjments.—Where  it  is  important  to 
ascertain  ancient  facts  of  a  public  nature,  the  lav 
permits  hiilaiiMl  worin  to  bo  liiamd  to  aa  evidsMS 
thereof. 

The  rule  of  finality  i^plicable  to  decisions  of  the 
Privy  Council  in  r^ation  to  of  piapectar  is 

not  equally  binding  as  regaroa  dedfliona  inidk 

relate  to  ritual  and  ecclesinsti' al  ])ractice,  and 
depend,  to  some  extent,  w^on  the  nccurscy  of 
historical  investigation. 

Held,  !tiBrm«"g  the  judgment  of  the  Archbishop, 
Huiti  althoogh       mixing  of  wine  with  water  m 


aaid  as  part  of  the  Gommnnion  aervioa  is  against 
the  law  of  the  Chmoh.  yak  fitti  tiko  vaaof  a 


cap 


mixed  beforehand 
astical  offence ; 

Held,  that  the  choir's  singing  of  the  hymn 
"The  Agnus"  before  and  during  the  reception  of 
the  elements  is  not  illegal ; 

Held,  that  the  priest's  standmg  at  the  nocthsn 
end  of  the  west  side  of  the  table  daring  tbe  whek 
of  that  part  of  the  Communion  service  wbidi 
intervenes  between  its  commencement  and  the 
ordering  of  the  bread  and  wino  befon  tiM  IlnfV 
of  Consecration  is  not  illegaL 

It  being  admitted  that  two  candles.  Mi  taqidrBd 
for  the  purpose  oi  giving  U^t,  were  *li^ 
throughout  the  celebration  on  the  holy  tsMB 
without  objection  on  the  part  of  the  respondrnt, 
who  was  officiating  as  bishop,  but  there  being  no 
evidence  either  of  a  oercmomal  use  of  the  lights  or 
that  the  respondent  had  introdnoed  them  as  un- 
lawfid  oniaBMBta, 

Held,  that  the  respondent  was  not  responMUs 
therefor,  and  that  his  making  no  objection  thereto 
was  not  an  occlesia'^tical  ufF^'nco. 

Held,  that  where  promoters  have  established  the 
commission  of  an  ecclesiastical  ofEanoe,  they  are  not 
entitled  as  <A  right  to  a  nuwiliflai;  baft  that  tlis 
AnshUahop  ma  entitled,  on  being  aaiiafiad  Oat  tba 
offence  would  not  be  rej)ented,  to  accept  the  sssor- 
ance  of  future  submission. — Bead  v.  Bithtm  of 
Lincoln,  P.O.— [1888]  A.  a  M4;  62  L.  P.  OL 1; 
67  L.  T.  128. 

4.  Churclnmrden — Qualijication—Iietidencr.  wlihin 
parish— \  .t  '1  Will.  4,  c.  38,  <.  16.— It  is  proTidcd 
W  1  &  2  WilL  4,  o.  38  that  where  the  pqpulatioa 
off  a  parish  exoeeds  a  certain  ntmiber,  and  a  nev 
chunm  is  built  within  such  parish,  a  diatriot  nuur  ^ 
assigned  to  such  new  ohurcu ;  and  it  is  enacted  by 
section  16  that  two  fit  and  proper  persons  shall  be 
appointed  to  act  as  charohwaraons  for  every  church 
blut  nnder  the  provisions  of  this  Act  at  the  usaal 
period  of  ^[ipolnting  parish  officers  in  every  vear, 
and  dudl  be  flih^wff  one  by  the  incombent  oi  tha 
church  for  the  time  being,  and  the  ottw  bf  ths 
renters  of  the  pews  in  such  choxoh. 
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ta^  other  part  of  the  ohnxeh ;  thai»  eesumins  that 
the  nukjority  of  the  parishioiMn  desired  the  oxut- 
ing  window  to  raniain,  that  in  no  ifsy  fettered  the 
discretion  of  the  ordinary;  that  the  court  below 
had  come  to  a  right  concltuion  on  the  evidence,  and 
that  the  decree  most  be  affirmed,  except  that  each 
of  the  patties  most  bear  their  own  costa. 

In  a  contested  cause  of  faculty  memorials  signed 
by  parishioners  asking  that  a  faculty  prayed  for  be 
not  granted  arc  inadmifiaible  in  evid^UM*— JRefeolb 
v.  BrUcoe,  abcu.  ex.— [1H92]  P.  269. 

8.  JVbmimilioii  to  henejke  hy  Roman  Cathdie  patron 

—  Vi.iiJ  jirrsnitation — \'S  Anuf,  c.  13.- —Ileld,  that  a 
pri.'Sitntatioii  to  a  benefice  made  by  a  college  on  the 
nomination  of  a  Ilomau  Catholic  patron,  and  ap- 
pearing on  the  face  of  it  to  have  been  made,  not  in 
right  of  the  college,  but  in  trust  for  the  Roman 
Catholic,  was  abstwitehf  void  under  13  Anne,  o.  13. 

—Buyt-r  V.  Buhop  of  JrenvfeU,  P.O.— [i«y2J  A.  0. 
417  ;  01  L.  J.  P.  C.  76;  67  L.  T.  30. 

9.  Pew — Chand — Long  tutr — Ada  of  ounurthio-^ 
Pre$umpUon  (ff  legal  origin--Faeuliy--'Pre»eripHon, 

— In  the  year  1782  a  chapel  upon  the  first  floor  of 
a  building  the  ground  floor  of  which  was  occupied 
by  a  school- hoiiso  waa  licensed  by  the  bishop  of  a 
diocese,  and  was  constituted  a  perpetual  cure  and 
benefice  under  1  Geo.  1,  stat.  2,  o.  10,  s.  4,  pewt 
being  allotted  to  the  mbsoriben.  Those  pew>- 
hdram  wld  aad  trM»tored  llieir  swts  by  enriet 
in  the  chapel-book.  In  1846  the  chapel  was  re- 
moved, and  a  new  chapel  was  erected  upon  the  site 
of  the  school-hoiisr,  wbicli  li.iil  then  boom  If  inolished. 
The  circomstancos  under  which  th«'  m  w  chapel  was 
BWetsfl  Iran  such  as  to  warrant  the  pri  sumptiou  of 
a  oonvqnuMe  of  the  site  of  the  •sbool-hottse  for  the 
purpose!  of  fhe  benefloe.  On  tiie  liCh  of  Febni- 
ary,  1818,  pews  in  the  new  chapel  were  allotted  to 
the  holdors  of  yjcws  in  the  old  chapel,  and  on  the 
21'nd  of  February,  1848,  the  new  chapel  was  con- 
secrated. These  pews,  and  others  which  were 
substituted  for  them  upon  the  re-pewing  and 
repaiiiog  of  the  ohajMjl  under  a  faculty  granted  in 
1867,  were  eacelosively  enjoyed  by  the  persons  to 
whom  they  were  allotted  and  thrir  successors  in 
title  down  to  the  commcnccniont  of  this  action, 
and  wen>  dealt  with  by  them  by  way  of  assignuieiil 
and  des-ise.  There  was  no  evidence  of  the  ]X!W8 
having  been  repaired  by  these  persons.  The  plain- 
tiff»  in  whom  the  rights  of  the  previous  holoers  of 
three  of  fheee  pews  were  vested,  brought  an  action 

against  the  viesir  and  churi  h wardens  of  the  parish, 
claiming  a  declaration  that  he  was  entitled  to  the 
pews  and  an  injunotioD  to  NiLcain  interfemnoe  by 
the  defendants. 

Held,  that  the  evidence  did  not  justify  the  p«a> 
•omption  of  a  legal  origin  lor  the  UMt  «l  the  pewvi 
and  that  the  plaintiff  oonldnotimrintafti  the  aotioo. 
—Pfwid  r.  Price,  a.Bj>.  850—68  Lb  T.  68S. 


Held,  that  a  person  not  reodent  within  the  satish 
«M  not  ^oalified  to  be  eleetod  as  dmrehwaraen  of 

8  church  Duilt  imder  the  provisions  of  the  above- 
mentaoned  AoU—Iieg.  v.  Vree,  q.b.d.— 67  L.  T.  556. 

8.  Clergy  IHeeiplim  Ad,  1892  (M  S  56  Vkt.  c 
91),  M.  2,  12 — Compltiint  tKjdind  rhriiyman  for  im- 
norulity — Offence  of  occasioiiimj  scaiitiul  by  immoral 
(vudud  not  justiciable  by  Chancellor  of  dioctte  sitting 
teith  elected  assessors — Amendment  of  complaint — 
Charge  of  habitual  drunkenness — Praelice. —  The 
QOnpuint  in  a  eriminal  suit  tried  before  the  Chan- 
oeBor  of  fhe  Diooese  of  Bochester  sitting  with 
a.wii^ora,  under  thcClergy  Disoiplino  Act,  18!)2,  after 
ch  irgriiig  the  defendant,  n  clergyman  holding  pre- 
finiiiiit  within  the  diocese  of  Rochester,  with 
certain  spocified  offences  against  morality,  further 
diMQged  nim  with  "  occasioning  grave  scandal 
■d  oflteoe  in  the  parish  of  which  he  was  incum- 
hent  by  his  scandalous  condact  in  the  several 
preceding  charges  set  forth." 

Held,  that  the  ecclesiastical  offence  of  "  occa- 
Nouing  scandal  and  evil  report "  was  not  an  offence 
which  ooold  be  legally  tried  under  the  Clergy  Dis- 
c^M  Aot,  1602,  ana  that  all  rslBnnoe  to  any  such 
euKge  most  be  struck  out  of  the  complaint. 

Practioe  of  the  Consistory  Court  of  Rochester  as 
to  admitting  to  proof  in  a  criminal  suit  char^'i-n  of 
habitual  drunkenness  and  of  acts  of  drunkenness, 
the  precise  dates  of  which  the  prosecutor  cannot 
qe^l^^M^  fif  Bochetkr  ▼.  Sarri$t  ooasui.  or. 

6.  Faculty — Jurisdiction — Closed  churchyard — Ad 
mling  citurchyard  in  corporation — Excuvation  of 
damSerfor  electric  lighU—^  two  cases  of  faoolty  it 
ameind  that  lor  the  putpoaa  of  Ughtmg  two 
(Brtricts  in  fhe  Oify  of  Lmidon  wiUi  eleetiie  Uffht  it 
was  necessary  that  underground  chambers  should 
be  constnicted  in  two  clo.sed  churchyards  in  the 
districts,  then;  living  no  other  places  suitable  for 
their  construction,  and  that  it  was  in  the  interest 
of  the  parishioners  and  public  tiiat  tJeehie  light 
ahoold  be  introdtioed  in  the  distiiete. 

^  Hdd,  that  tibe  court  bad  jnrisdiotion  In  its  discre- 
tion to  decree  a  faculty  in  t  ;icb  case  authorizing 
iiie  construction  of  such  a  chamber  in  the  church- 
yard, and  the  use  of  the  same  as  a  transformer 
chamber  for  twenty-one  years,  subject  to  the  pay- 
ment of  a  rent  to  the  rector  and  dbiuditinardens. 

Held,  also,  that  the  ooort  wasnot  precluded  by  a 
loMl  Act,  which  Tested  the  churchyard  in  the 
Oojporotion  of  the  City  of  London,  to  be  un- 
appropriated to  any  purpose  except  ornamental 
purposes,  from  granting  the  faculty. — In  re  St. 
Sieholas  Cole  Ab^,J»re  St.  Jktu^fittk  Churchs/ard, 

oomn.  ox.— [laos]  p.  S8. 

7.  Acni^y — l^ined  glass  window  in  chancd — 
(^HMM'tim  cfm^enf^  t^f  fari»hkmr$--J>Uardum  of 
tmrnry—Mmorkik  nof  crdmiMfNa  in  evidence  — 

Hm  laoor  and  churchwardens  of  a  parish  petitioned 
the  ordinary  for  a  faculty  to  enahin  them  to  place 
stained  glass  in  the  east  window  of  the  chancel. 
The  faculty  was  opposed,  upon  the  grounds  that 
the  majority  of  the  parishioners  desired  the  exist- 
ing window  to  remam  unaltered,  though  no  objec- 
tion waa  raised  to  the  design  of  we  proposed 
window,  and  that  the  ventilation  of  the  church 
Would  suffer,  and  the  chancel  be  darkened.  The 
judge  ijf  tbf  consistory  court  found  that  the  last 
two  grounds  of  objection  were  not  home  out  by  the 
OTidenoe^  and  deoNed  the  fuialty  to  Utm,  and  con- 
damned  the  opponents  in  ooiti. 

Bdd,  on  appeal,  thattiiediseretionof  fheordinary 
M  to  granting  or  refusing  the  faculty  was  tho  .same 
w  if  it  had  been  proposed  to  place  the  window  in 


EDUCATION  ACTS:— 

Punishment — Board  school  master — Aulhority  to 
iiijlit  t  jiuuiiihmmt — OjT' n/y  i  i'imintii 'l  hij  jtiijiil  off 
the  school premiaes, — Tho  authority  of  the  master  of 
a  board  school  to  punish  pupils  attending  the 
sdiool  is  not  limitea  to  acts  of  misconduct  com- 
mitted hf  fhem  on  tiie  sdiool  rirnmfew — Cleary  v. 
Tioofh,  Q.M.D.  391- [1893]  1  a  B.  465  ;  62  L.  J. 
M.  C.  87  ;  68  L.  T.  310. 

ELBCXION  LAW.— Sea  PiaUAiOiiT,  1-6. 

EMFLOYEBS*  LT ABILITY  ACT.— See  MAsm 
AMD  SnVAlIT,  8, 8. 

ESTOPPEL:— 

1.  Deed^Saie—Mortge^'  Fraud'— JnnocetU  mit*^ 
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r< //)  1,-if  i/((i(iun — Cortititut  for  tilh — A  vermtnt  of  I'^'j'i! 
I-'  ('■.  liy  iiidouturo  of  the  4tU  of  DLH;oml)er,  ISSTO, 
the  defendants,  being  seised  in  ice  of  cwtain  real 
•■tetoi  cunreyed  a  plot  of  ground,  part  thereof,  to 
the  use  of  T.*  his  hem  aod  maatgoB,  bjr  wj  of  nle. 
Bj  iadentim  of  the  25th  of  May,  1876,  T.  con- 
veyed the  plot  by  way  of  inortgngo  to  tho  A. 
Society.  By  an  indenture  of  tho  -Hh  of  April,  IbTT, 
after  reciting  that  tho  toatator,  of  whoso  real  estate 
the  defendants  were  the  tnisteea,  being  at  the  date 
of  bis  will,  and  so  contiuuing  till  the  time  of  his 
dmi^  adesd  in  fee  simple,  free  from  incombnuaces, 
of  oertein  real  estate,  of  which  the  plot  thereby 
granted  formed  part,  made  his  will,  and  thereby 
aeviaed  his  real  estate  unto  the  defendants,  their 
heirs  and  assigns,  upon  certain  trusts,  and  also 
reciting  that  the  testator  died  without  having 
revokea  or  altered  his  will,  and  iJao  redting 
that  the  defendants,  in  exercise  of  a  power  in  the 
will,  had  agreed  with  T,  for  the  absolute  sale  to 
him  of  the  jilot  of  land  and  promises  intended  to 
l>o  thereby  granted,  and  the  inheritance  thereof,  in 
fee  simple  in  possession,  free  from  incumbrances, 
at  a  certain  price,  and  also  xedtiiig  that  H.  &.,  one 
of  the  defendants,  as  bweflflial  owner  of  the  plot 
of  ground  subject  to  the  power  of  sale,  had  acreed 
to  concur  in  the  indenture,  it  was  witnessed  that 
the  defendants  did  ^ant  and  convey,  and  the 
defendant,  II.  S.,  did  grant  and  confirm,  the  plot 
of  ground  unto  and  to  the  use  of  T.,  his  heirs  and 
assigns,  for  ever.  The  identure  contained  a  cove- 
nant that  tho  defendants  and  the  defendant  H.  S. 
respectively  had  not  incumbered ;  and  also  a  cove- 
nant that  the  defendant  H.  S.,  together  with  the 
defendants,  had  good  right  to  convey.  By  an 
indenture  of  the  22nd  of  .Svptcmber,  1877,  T.  pur- 
ported to  convey  the  plot  of  ground  and  premises 
ocrapiised  in  the  indenture  of  the  4th  of  April, 
18Tf,  to  the  plaintiffs  by  way  of  mortgage  to 
secure  certain  moneys.  The  plot  of  ground 
comprised  in  the  indentures  of  thn  4th  of  April, 
1877,  and  (he  22nd  of  SoptfinbtT,  I'^TT,  wiw  com- 
prised in,  and  had  been  aJn-atly  conveyed  by  way 
of  sale  and  by  way  of  niortgase  by,  tho  indentures 
of  the  4th  of  Deoffnber,  1870,  and  the  2ath  of 
Ibroh,  1876,  respeotiTely.  TIm  indentare  of  the 
4th  of  April,  1877,  was  innocently  executed  by  tho 
defendants  at  the  request  of  T. ,  who  was  omj)loyed 
by  tliem  in  the  development  of  tlie  testator's  estate, 
and  who  enjoyed  their  ooutideaice,  and  upon  a 
representation  made  by  him,  which  they  accepted 
in  good  faith,  that  the  plot  of  groona  had  not 
already  been  sold.  The  plaintifh  inBooently 
advanced  their  money  upon  the  faith  of  the  repre- 
sentations made  through  T.  to  them  by  tho  defend- 
ants in  the  indenture  of  the  4th  of  Ajiril  ISTT. 
In  an  action  for  breiidi  of  covenant  for  title, 

Held,  that  the  statements  H  to  title  in  the  deed 
of  the  4th  of  April,  1877,  were  not  snfficiently 
precise  to  raise  a&  estoppel  against  the  defendants 
so  as  to  prevent  them  from  detjying  that  in  fact 
they  had  no  title  to  convey,  and  from  setting  up 
the  true  facts. 

Hdd,  by  landlev,  LhJ.,  that  the  defendants  wore 
not  liable  to  ^e  puUntilfii  for  the  loss  sostsined  by 
them  on  the  mortgage  of  the  22nd  of  September, 
1S77.  on  the  further  grounds— (1)  that  the  plaintiffs 
were  in  no  better  position  as  af^^ainst  the  defendants 
than  T.,  from  whom  they  took  the  mortgage,  and 
(2)  that  tho  misrenrcscntation  of  tho  defenduito,  by 
which  the  plaintiflh  had  been  misled,  was  an  inno- 
cent one. 

Decision  of  KekewiLh,  J.,  reversetl. 

Queartt  whether,  supposing  there  liad  been  an 
cttate  onetod     ertoppel  as  agaiiiit  the  dstekU 


antjf,  a  ])lea  of  fraud  would  bo  well  answered  by 
tho  reply  of  imrchase  for  value  without  notice.— 
Onward  Building  Society  v.  Umithton^  53— 
[1808]  1  Oh.  1;  82  L.  J.  Gh.  188;  08  L.  T.  125. 

2.  Mention  of  goods  undrr  £15  VoltU  wftMl 
Udropolitan  Potice  District — Order  of  magittmtf  far 
iidivery  up  of  gocls — Action  for  tptcial  daimigt 
arisinff  out  of  dttaUion — MetrapoUlan  Fidiu  {Courtt) 
Act,  1839  (2  it  3  Firf.  c.  71),  t.  40.— A  pstson  who 
obtains  an  onler  from  a  police  magistrate  under  sec- 
tion 40  of  the  Metropolitan  Poliee  (Courts)  Act,  1S39, 
for  tho  delivery  up  (jf  goods  improperly  detained  is 
not  thereby  precluded  from  subsequently  bringing 
an  action  for  special  damage  arising  out  of  the 
same  detention.— .\/i<//an(f  Autoqy  Co.  v.  Marti*  4t 
Co.,  O.B.D.— [1893]  2  Q.  B.  172. 

See  also  Baxkeb,  3-');  Baxkripxct,  6; 
Divorce,  21 ;  Laxslobd  akd  Tmsjlst,  8. 

Bankers'  Books  Evidence  Act,  1879  (42  *49  Fict 
e.  n),  «<.  ^1  — Libel  action— Plea  of  jmtl^ 
eaHen—Afflication  hi/  defendants  for  order  to  iiuptd 
plaintiff's  tank  acc<"n,t.*  nu  l.r  sir(i<m  1-  IHfrrrtum, 
— In  an  action  of  liln  l  the  defendants  pleaded  that 
the  dt  faniatory  statements  eomplainetl  of  were  true, 
and  in  order  to  establish  this  plea  they  desired  to 
put  in  evidence  the  plaintiff's  banking  account 
They  therefore  asked  ibr  an  order  under  sectaon  7 
of  the  Bankers*  Boohs  Evidenoe  Aot.  1879  (42  t  4S 
Vict.  c.  11),  tliat  thoy  might  bo  at  Hlx-rty  to  inspsot 
and  take  copies  of  tho  entries  in  the  Ikj^-iIis  of  the 
plaintiff's  bankers  relating  to  his  afTairs.  On  their 
behalf  it  was  contended  that  they  were  entitled  to 
the  order,  as  the  immunity  granted  to  the  banker 
by  section  6  of  the  Act  of  1879  shot  out  all  oth« 
means  of  procuring  the  desired  eridaioe. 

The  order  having  been  sucoessivi  ly  rofxLsed 
the  master  and  the  learned  judge,  it  was  now 

Held  (dismissing  the  defendants'  appeal),  thst 
section  6  of  tho  Act  must  be  construed  in  the  li^ 
of  the  sections  which  preoede  it,  and  that  it  means 
that  no  banker  shall  be  oonq^aUaUe  tOStodnoeUl 
books  only  so  long  as  he  avails  himsdf  of  tte 
course  provided  by  the  Act  for  his  convomCnc"^ ;  sal 
that  the  issue  of  such  an  order  as  was  here  asked 
for  was  in  the  discretion  of  tho  judge,  and  that  thst 
discretion  bad  been  rightly  exercised.— fmstoM  v. 
Star  Keicspaper  Co.,  «|.B.D.— 82  L.  J.  Q.  B.  77;  87 
L.  T.  S2f>. 

See  also  Cuimi.nat.  Law,  2 ;  DlVOBCX,  16, 17. 
EXECUTION.— See  Subkiff. 

EXECUTOR ^ 

1.  Arfiiiii  1)1/ — Drtach  if  rot.fnx'rt  cnniing  tedtSu^t 
dtatk — IJamafje  to  ttersouul  estate — I'reviotU  OCflM 
Wider  Lord  VampbelVt  Act. — A  passenger  on  a  rail- 
way waa  hojaied  bj  an  aoddent,  and  altar  an  intsr- 
tbI  died  in  conssqnenee.  The  euoulrix  leoofsrsd 
£750  in  an  action  under  Lord  Campbell's  Act.  She 
now  sued  for  damage  t«  his  personal  estate  caused 
during  hi^  lifetime  by  niri1i>  il  i'x;>i'ns8S  and  IflSi 
from  inability  to  attend  to  business. 

Hold  (afUnning  the  judgment  of  the  Queen's 
Benoh  Invision),  that  the  ftwiner  aotion  was  no  bar 
to  flie  present  one. 

Bradshain  v.  T.itnrmhiri'  and  Yorh^hire  Raihcaif 
Co.,  L.  K.  10  C.  P.  189,  approved.— iAi/y  v.  Z>«Wi», 
Wicklou;  nud  Wta^«ri  Siuboay  Ok,  OA.  (Ir.)— 80 
L.  B.  Ir.  oH. 

2.  Itenuna'ation  of  prohate — Intermeddling — Oaar 
unit  if  jHirlies  interested. — There  is  no  absolute  rnls 
that  an  executor  who  has  intermeddled  with  IliS 
MNb^  •  tait«tori«illiiotlwalloindtonwMnoi 
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in  n  pmper  csisp.  Thus,  when; 
(july  intermt>(lclled  so  far  as  was 
tcct  the  aaaeto,  and  desired  to 
gnMnd  of  hii  Telationship  with 
vfto  wan  oppomag  the  will,  and 
ctted  nnder  the  will  consented, 
Bberty  to  renoimce. 

f',trl>frrifv.  <'<dy.  It.  Bep.  1  Eq. 
-In  thf  (li^^h  JfHtmttnek,  t. 
L.  K.  Ir.  3128. 


an  executor  bad 
necessary  to  pro- 
renounce  on  the 
the  next  of  kin, 
the  parties  inter- 
the  court  gave 

;g,  diatineuishod. 
ft  it.1t.  (Ir.)— 29 


3.  SUiiute  of  LimitationaSiatute-barnd  dihts — 
AimSllillntion  summoiu  hij  creditor  diimused — Sub- 
Mftat  MjrmeiU  q/'  the  debt  by  om  neeutor  againai 
wUh  cfXit  eo-exenitor~Re8  jndioate — Derastavit. — 

An  executor  who  pays  a  statute-barred  debt  after  a 
jndicial  decision  that  the  di  bt  is  not  recoverable  out 
0(  the  teatator's  estate  by  reason  of  it.s  being  statute- 
hamd,  commits  a  deiuitdvit  .  and  the  creditor  who 
leodves  paymient  of  such  debt,  with  knowlcdfs^e  of 
the  cinnnuitanoea,  ia  alao  liable  to  the  testator's 
aatate  for  ita  rep^manft. — Midgley  v.  Midglty,  c.a. 
659. 

See  CoxPAKras  Clavsbs  Act  ;  Lakdlobd  aitb 
Ttaumr  (InLAND),  l ;  Mokioaox,  9 ;  Will,  24. 

fudge  <^ gooda — Goods  mtrnsted  for  sale — ^fercan- 
tik agent — Ordinary  courte  of  butines^ — Fartom  Act, 
\m{a2  &  53  Vict.  c.  4o),  m".  1,  2  — "Win  re  a  person 
entrusted  with  ^ods  for  the  purpose  of  sale  only 
pledna  them  with  a  pawnbroKer,  he  i«  not  a  mar- 
aurala  agant  "ootiag  in  tb«  ordinaiy  oontae  of 
Inaiiiata  m  s  neroannle  agent  '*  wifhin  ihe  mean- 
ing of  section  2  of  thn  Factors  Act,  1880,  and  the 
pawnbroker  is  not  protected  by  that  section  from 
an  action  by  the  owner  to  recover  the  value  of  the 
foods.— //cutiNOS  (Limited)  v.  Fearton,  Q.B.O.  127 — 
rifl88]iaB.eS:  «2L.J.Q.B.7S;  67L.T.65S. 

FAnU?:— 

"Fair"  mmmia  i^—Ooeugier  eliowing  on  /t)« 
Imd  swiajw,  reMMmoirft,  anil  Mtr  eentrivmcfs  for 
aOMMenwnf — No  huying  or  selling  on  land — No  )>ay- 
nentto  oempier—WaUall  Corporation  Act,  IHW)  (53 
'(■  'A  Vict.  c.  cjjj:.),  s.  120.— Section  iL'ii  of  the 
Walsall  Corporation  Act,  1HJ>0,  imposes  a  penalty 
upon  anj  OOOnpier  of  land  within  the  borough  who 
"  holds  or  ponnita  to  be  held  may  merkst  or  fair  " 
thereon,  wiUtont  flie  UOenee  of  vie  norpontion. 

The  defendant,  being  the  occupier  of  certain  land 
within  the  borough  of  Walsall,  on  certain  days 
[one  beuig  a  ri>gular  fair  day)  without  the  licence 
of  the  corporation,  brought  on  to  his  land  and  used 
certain  swing  boats,  roumiabouta,  diootioggolleriee. 
sod  manv  other  oontriTaaoaa  lor  fhe  amusement  of 
the  people.  Tbeae  oontrirvnoaa  were  the  property 
of  different  persons,  and  it  was  not  provwl  that 
si'ch  persons  made  any  payment  to  the  defendant 
for  the  use  of  the  laud,  or  that  there  was  any 
buying  or  selling  of  goods,  or  exposing  the  same  for 
sale  thereon. 

The  daf^dant  waa  oonviotad  under  the  aaetion  of 
panuilluig  flie  holding  of  a  *'  fdr  "  on  lua  land. 

Held,  by  Bruce,  J.,  that  ho  ought  not  to  have 
been  convicted,  iw  the  word  "  fair  "  in  tho  section 
U  nml  in  ita  proper  sensu  as  a  mart  or  gathering 
for  the  aellins  of  gooda,  and  would  not  inolude 
gatheringa  ymm  aaraaanAenta  onl^  ware  pro- 
ndad. 

Held,  (by  Lawranoe,  J.),  that  flie  defendant  waa 

properly  convicted,  as  the  word  "  :*  lir  "  h  ia  a  wider 
meaning  than  that  of  a  fair  in  the  ordinary  sense 
M  a  place  for  buying  and  selling,  and  that, 
although  buying  and  selling  are  the  chief  idea  an 
^wm»7afc  Oat  it  tnmla  Jadiiit  jlaoM  wlun 


amusements  of  the  kind  in  question  were  provided, 
althouf^h  there  was  no  buying  and  selling. 

The  junior  judge  (Bruce,  J.)  hnviag  withdrawn 
his  judgmant,  uie  oonviotioa  atoooT— CoKim 
Oooper,  Q.BJ».— 48  L.  1. 490. 

FALSE  RErRESEXTATIOX  :— 

Ntgli'unci — M  isnprcsentiitiun  —  Mnrlgage — -Build' 
ing  agrram  nt — (  'crtificate  of  mrveyrr — Liithilily  of 
eurvetfor  for  miMiatemenia  withont  fraud  on  contract 
— AdioH  of  deeeiL — builder  who  was  encaged  in 
erecting  houses  u}H:in  certain  land  under  a  ouilding 
agreement  mortgageii  his  interest  under  the  agree- 
ment. The  mortgagees  advanced  tho  mortgage 
money  to  him  upon  the  faith  of  certain  cerlitlcutee 
given  by  a  surveyor,  that  certain  specified  stages  in 
tiie  buildings  had  been  oompleted.  The  surveyor  waa 
appointed,  not  by  the  mortgageea,  but  by  a  third 
party,  namely,  tho  vendor  under  the  building 
agreement,  to  whom  the  certificatea  were  made  out ; 
there  was  no  contract  b<'tween  him  and  the  mort- 
gagees, and  he  wa^  unaware  of  the  terms  of  the 
mortgage  deed.  The  certificates  contained  untrue 
atatements,  the  result  of  the  negligence  of  the  aur- 
▼eyor :  but  there  was  no  fraud  on  ms  part. 

Held,  that,  in  the  absence  of  fraud  or  a  con- 
tractual relationship  between  him  and  the  mort- 
gageea, the  surveyor  owed  no  duty  to  thetn  to 
exercise  care  in  giving  the  certificates,  and  that  an 
action  would  not  lie  agoioat  Ub  at  tlie  atdt  of  flia 
mortgageea  for  nedinmoe. 

Oarnt  T.  Fibon,  37  w.  R.  SS,  S9  (%.  D.  99,  owtr* 
ruled. 

Heaven  v.  Pender,  11  U-  B.  D.  603,  distinguished. 

Derni  v.  I'>  tl:,  38  W.  R.  33,  14  App.  Cas.  337, 
followed.— /.«  Litvre  t.  Oouldt  O.A.  468— [18831  1 
Q,B.  491;  e2L.  J.Q.B.S5S;  68I..T.6»I. 

Baa  alao  Oomfivt.  14, 15, 44;  EaiwnL,  1. 

FEE-FARM  GRANT:— 

1.  Redemption  of  Kent  {Ireland)  Act.  1891  f  .34  ,i  oo 
Vict.  c.  51),  a.  1 — Amount  of  redemption  pric  ^ I 'tr- 

farm  grant  —  Buildinge  erected  ev  grantee.  —  In 
determining  the  amount  to  be  paid  to  the  grantor 
for  thn  redemption  of  a  fee-farm  rent  regard  should 
be  had  to  the  buildings  on  the  holding  as  increasing 
the  aw  aril  y  for  the  rent,  although  they  have  been 
erected  by  the  grantee. — O'Hea  v.  Morriaon,  Ulstd 
OOM.  (Ir.)-W  £.  B.  Ir.  851. 

2.  Redemption  of  Rent  {Ireland)  Ad,  1891  (54  A 
55  Vict.  c.  57) — Application  of  Act. — The  Redemp- 
tion of  Rent  (Ireland)  Act,  1891,  deals  onlv  with 
the  zighta  of  partiaa  atanding  in  the  raUlion  of  land- 
lord rad  tenant.  The  rent  created  by  a  fee-farm 
grant  dated  tho  9th  of  February,  18 IC,  which  did 
not  create  this  relation,  cainiot  be  redeemed,  nor 
can  the  fair  rent  of  the  lands  on  which  it  is  charged 
be  fixed  under  the  oaid  Act. — Kellu  v.  JiatieUf  0.A, 
(Ir.)— 82  L.  B.  Ir.  445. 

3.  Redemption  of  Sent  {Ireland)  Act,  1891  (54  <t 
65  Fid.  c.  57) — Jkmeene  landa — Subletting— Land 
Law  {Ireland)  Aek,  1881,  1887.— A  fee^am  rant 
reserved  in  respect  of  demesne  lands  cannot  be 
redeemed  imder  the  Redemption  of  Rent  (Ireland) 
Act,  is;tl.  If  the  grantee  iii  fee-farm  of  such  lands 
serve  an  originating  notice  claiming  to  redeem  the 
fee-fum  ren^  the  court  will  aet  aaiiaa  the  notice  on 


If  the  demeana  lands  ImU  in  faa-fanalw  anUafc 
by  the  grantee,  hia  aoMananta  oanoofc  fix  a  lair  foot 

against  him. 

Demesne  lands  are  not  un  leim  shinI  by  the  mere 
fact  of  their  having  been  gnuated  or  demised  for  ao 
kagapadod  as  to  nagaSfa  aniy  falwntinn  intiM 
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erantor  or  lessor  of  resamiiiK  posseanon  at  some 
future  time.— AMMtr  T.  TtStsMkt  0^  32 

L.  R.  Ir.  411. 

4.  Bedangtionof  Rent  {Irdand)  Ad,  1891  (54  &  55 
Ftfct.  6.  67),  f.  1—"  Orantee  under  a  fee-farm  grant " 
— (%i»«Miiiiw>  in  /m  tulffea  to  a  tmt-^iurgc—A. 
gnotad  oertam  Iibdi  to  B.,  Uds  1i«in  and  aangtu, 

to  tho  usf  flint  A.,  hifl  heirs  find  assifrns,  shoTild  for 
ever  nHxnve  out  of  the  lands  gmuttd  the  yearly  rent 
uf  £4i3.  The  dood  contained  poweta  of  distress  and 
entry,  and  an  ultimate  limitation  to  the  nm  of  B., 
llil  MUi  and  assigns,  for  ever;  also  a  power  to 
redeem  the  imi  wholly  or  in  pKt»  B.,  bomg  in 

to  rodecm  the  rent  andflr  ths  BadlflU|llim  of  Hnt 

(Ireland)  Act,  is'U. 

Held,  that  B.  was  not  a  "  f»Tant«>o  under  a  foo- 
farm  grant "  within  the  meaning  of  the  Act,  and 
had  not  the  status  necessary  to  entifle  him  to  main- 
taia  hit  ori<^niting  notice. — ChriMe  T*  Fmeadte^ 
•LUID  COM.  (Ir.)— 30  L.  B.  Ir.  Me. 

FIJI,  LAW  of 

BoHii'laries  of  town — C'lnstrudi'in  (f  prodamation 
— Hi'jh-water  mark  vii  tlit  seashore. — Where  by  pro- 
clamation the  limits  of  a  town,  and  therefore  of 
xstoable  property  within  a  town,  wen  fixed,  the 
western  boundary  to  be  the  sea  coaat  at  hi^h- water 
mark,  the  eastern  boundary  to  be  at  a  specified  dis- 
tanoe  therefrom,  the  northern  and  aouthem  bound- 
aries to  connect  the  fustfrri  by  lines  of  specified 
length  with  certain  points  on  the  high-water  mark, 
nud  it  appeared  that  the  appellants  had  been  rated 
iu  respect  of  lands  redaimea  by  them  beyond  the 
western  boundary  or  high-water  mufc,  as  it  existed 
•t  the  date  of  uie  proclamation,  but  within  that 
mark  as  it  existed  when  the  rates  were  imposed. 

TTeld,  that  the  appellants  were  liable.  Thu  true 
construction  was  that  the  eastern  boundary  was 
absolutely,  and  the  northern  and  southern  suffi- 
ciently fixed  in  referenoe  to  the  high-water  mark 
as  it  existed  when  prodaimed,  hat  tiiat  liia  western 
boundary  varied  from  time  to  time  with  the  high- 
water  mark  as  it  shifted. — Srnart  &  Co.  Town 
Board  uf  0mms,  ».a— [ISftS]  A.  a  801 ;  6S  K  T.  774. 

BtBB  IHBDBiiraB.— flee  LmnuvoB  (Fdui). 

FISHERY  ACTS:— 

1.  Fuhery  duArid — Definition  of  limits — Jiiver — 
Tributary — Reservoir  fanned  by  embankment  acrott 
tributary.— The  Siver  SeTem  Fisbscy  Distiiot  in- 
dnded  that  river  and  all  its  trlbuteries.  ITiiderthe 
provisions  of  the  Liverpool  Corporation  'Waterworks 
Act,  1880,  an  embankment  was  constructed  across 
the  River  Vyniwy,  a  trihutjirj-  of  the  Eiver  Severn, 
and  a  reservoir  was  formed  for  tlio  puipose  of 
supplying  water  to  the  town  of  Liverpooh  The 
Ai^  provided  lor  a  dtalj  and  monthly  supply  of 
*' oommnsation  **  water  from  tiie  msoiioli  &to  the 
pert  01  the  River  VjTnwy  below  the  embankment. 

Held,  that  so  much  oi  the  River  Vymwy  as  was 
above  the  embankment  had  ceased  to  bo  a  tributary 
of  the  River  Severn,  and  therefore  was  not  within 
the  jurisdiction  of  ihe  eomasrvBtan  of  liie  Sefam 
FisMnr  Distziot. 

Forftottfe  T.  Terry,  31  W.  B.  S69, 10  a  B.  D.  181, 

followed.  -O.nr,;-  v.  Cfirper^f  Q.B.D.  860— [1893] 

1  a  Ji.  Mo  ;  G»  L.  T.  714. 

2.  Oysters — Sale  during  close  seiimi — Ernnption 
t^Oijft'-r.-i  "  (aJc'ii  iL'ithin  the  waters  <\f  stuif  f<tr'  ii/ii 
Biati  "—Oysters  taken  in  French  wattrs  and  rtlaid 
in  English  waters  —  Fisheries  {Oyster,  Crab,  and 
Lobster)  Ad,  1877  (40  &  41  Vid.  c.  42),  s.  4.— 
Oyiten  imported  mn  bam  foreign  oyster-beds 


and  relaid  for  purposes  of  storage  in  English  waters, 
although  remaining  in  the  English  waters  for 
several  months,  are  oysters  "  tiuEen  within  the 
waters  of  a  foreign  Btete"  vrithin  the  proviso  to 
section  4  of  the  Fisheriss  (Oyster,  Grab,  and 
liobstor)  Act,  1877,  and  a  person  who  has  lifted 
theiu  from  tli''  Eii'rlish  waters  and  sold  thom  during 
the  close  season  cannot  ho  convicted  of  an  offence 
under  that  section. — RohertS'm  v.  .lohnson,  Q.B.D. 
223— £1893]  1  Q.  B.  129;  62  L.  J.  M.  &  1 ;  67 
L.T.MO. 

FRAUDS,  STATUTE  of 

1.  Agroment  in  eoneideraiion  qf  marriofa  I^tnl 
pronUK  to  give  tetm  of  towse— ftsseiwon — I^ert 

jifrfomvt nee — Fncnmbrances — Frefdr>n\  frnm  — Stat nte 
of  Frauds  (29  far.  2,  r.  3)  «.  4.— In  1SS9  the 
defendant  was  married  to  the  plaintifTs  sou,  aiiil  t iie 
phuntiff  gave  to  his  son  aa  a  marriage  present,  but 
onlyhy  wocdof  mouth,  acertain  businesscarriedonat 
acwtain  hoase,and  also  (as  the  defendant  eoBtended 
bat  the  plaintiff  denied)  the  leass  c/l  fbat  hosmo. 
Directly  after  the  marriage  possession  of  tbo  house 
was  given  up  by  the  plaintiff  and  was  hold  by  the 
son,  and  he  carried  on  the  business  there  for  his 
own  benefit  till  his  death,  which  occurred  in  April, 
1801*  Soon  altar  that  event  a  {anuly  disagreemeait 
arose,  aacl  the  plaintiff  brought  an  action  of  eject- 
ment to  recover  possession  of  the  honse. 

Held,  that  f  lir  t>ossi>!i8ion  of  the  house  given  up 
to  the  son,  equivalent  to  part  performance,  dispensed 
with  the  necessity  of  a  writing;  and  that,  as  nothing 
was  said  to  the  contrary,  the  gift  was  froe  from 
ineombrances. 

Ungley  v.  Fngley,  5  Ch.  D.  887.  followed.— AAoT- 
man  v.  Sharman,  ex.— 67  L.  T.  834. 

9.  7iil0Ns(«aImMi — Oontraetforpurchtueqfddtem' 
tures — Company — ChargooH  wederifaMng  and  property 
— Floating  security — Statute  of  Frauds,  s.  4. — A  com- 
pany issued  deb«3»itnrfs  wluroby  it  chargi-d  its 
undertaking  and  all  its  property  whatsoever  and 
wheresoever,  both  present  ana  future.  One  of  the 
oonditions  ind(»sed  on  the  debentnres  provided  that 
the  charge  thsrdiy  created  should  be  a  floatiiig 
security ;  and  another  condition  provided  that  tlw 
moneys  secured  by  the  dobontures  should  beoovBS 
payable  if  the  company  creattHl  any  Bjxnniic  cbar^ 
on  any  of  its  freehold  or  leasehold  properQr  in 
priority  to  the  debentures.  The  con^paBy  mi  po^ 
sessed  of  oertain  leasehold  pRmsrty. 

Held,  Oat  a  oontraot  for  the  porehase  of  eaek 
debentures  was  a  contnict  for  an  interest  in  Iwod 
within  section  4  of  tbe  Statute  of  Fmuds. 

Judgment  of  Alathow,  J..  41  W.  R.  410,  affirmed. 
—Driver  v.  Broad,  C.A.  483— £1893]  1  a  B.  744. 

9.  Jlfemoron(fi»m  in  vnHtng—Tnlereit  in  hmd— 

Mvrtgivjf  -  -  D'.^rription  of  mortgagee  —  Solicitors  to 
"  jiroiming  Icndt  r" — 29  Car.  2,  c.  3,  s.  4. — Upon  a 
contract  for  a  mortgage  of  land,  the  solicitor  for 
the  intending  mortgagor  wrote  a  letter  in  which  he 
said  that  he  had  called  on  "  the  solicitors  to  the 
proposing  lender  and  had  enanged  the  proposed 
loan  as  f^lowa." 

Held,  that  this  was  not  a  sufficient  description  of 
the  intending  mortgage  to  satisfy  section  4  of  the 
Statute  of  Rands.— Attfe  r.  Atubmlher,  OA.  026. 

See  also  Laitoiahd  abd  Tdast,  lA. 

FRIENDLY  SOCIETY:— 

1.  Arbitration-'  VnUiUttj  (f  award — Eridt  ii':^  given 
in  absence  of  applicant— Juriididiim  of  Justices — 
Friendly  Societies  Ad,  187 J  (38  &  39  Vid.  r.  GO),  s. 
22  (d). — A  member  of  a  friendly  society,  who  made 
a  dam  for  inck  pay,  attended  DeCaaethe  Athitra- 
UoB  OoBuniHee*  wlio  eonlndid  Unftnn  flwioom 


Digitized  by  Google 


during  the  exftmination  of  witne»so8  called  on 
beluilf  of  tbe  society.  The  j^ij-bitration  Committee 
decided  that  ha  was  not  entitk-<l  to  sick  pay. 

Held,  tiMk  ih*  reception  of  evidence  in  the  mem- 
ber's sbMBM  rcndfiNd  the  daouion  invalid,  and, 
ttnn  bdng  no  ^boiabn  witUn  forty  days  aftar  tito 
application,  the  justices  hafl  jurisfliction  to  entertain 
the  application. — Bache  v.  JiiiUnyiMm,  Q.B.D. — 02 
L.  J.  M.  G.  117. 

2.  Bankruptcy  of  offixtr — LtU  due  to  toddy — Prc- 
fertntial  pdymrnt— Friendly  Societies  Act,  1875  (38 
it  30  Vid.  c.  GO),  s.  15,  Bub-tedioH  7 — Banknijitry 
Act,  isya  (4G  it-  47  Vict.  c.  62),  s.  40—J're/creit(ial 
Payments  iu  Bankruptcy  Act,  1888  (51  Jc  52  Vict.  c. 
62).  s.  2  (1).— By  the  Friendly  SooutiM  Act,  ISTfi. 
it  is  provided  that  "  r^giitBrad  tooletias  aball  be 
entitled  to  the  following  privilege  "  :  Hectioii  15, 
aab-aection  7,  "  Upon  Qie  death  or  bankruptcy  or 
insolvency  of  any  officer  of  a  sucicty  havinc?  in  his 
possession,  by  virtue  of  his  oflioe,  any  money  or 
property  belonging  to  the  80dMgr»  Ot  if  VXJ  execu- 
tion, attachment,  or  other  prooSH  be  iMned  or 
action  or  diligenoa  niaed  ageinat  anoh  offieer  or 
ei^ainat  his  property,  hit  hoira,  executors,  or  ad- 
miniatratora,  or  trustee  in  bankruptcy  or  insol- 
vency, or  the  sheriff  or  other  ])t'rsoii  t  xi  l  utinf,'  such 
process,  or  the  party  using  such  action  or  dilijf«ooe 
reapectively,  shall,  apaaWBUtBd  in  writing  of  tta 
trneteea  of  the  aode^*  or  mj^  two  of  them,  or  any 
penon  antiioiriaad,  by  the  aooiety  or  by  the  oom- 
inittee  of  nianiigeiuent  of  the  same,  to  luako  such 
demiintl,  jwiy  such  money  and  delivnr  over  such 
jin  i]"  rty  to  the  trustees  of  the  society  in  preference 
to  any  other  debts  or  claims  against  the  estate  of 
anch  officer.'' 

The  tteaaorer  of  a  friendly  aooaeij,  who  earned 
on  baaineia  aa  a  pnUioan,  became  bankmpt.  He 

was  at  the  time  indebted  to  the  society  in  tlic  Bum 
of  £1(H)  Gb.  7(1.,  whirh  he  had  received  by  virtue  of 
his  office.  The  mniicy  did  not  e.\.ist  in  any  sixxiific 
or  traceable  form,  but  his  property  realized  in  the 
bankruptcy  some  £290.  Upon  a  claim  by  the 
tmateea  of  the  friend^  aooiety  to  be  peid  in  pie* 
faraioe  to  the  other  creditora. 

Held  (affirming  the  Divisional  Court),  that  it 
waa  not  the  intention  of  the  aliove  section  of  the 
Act  of  IST.'j  to  rejjeal  then  existing  privileges  of 
friendly  societies ;  that  its  application  was  not  re- 
stricted to  specifio  monqrs,  or  to  sooh  as  ooold  be 
Q>edfically  traoed;  that  tbe  bankmpt  had  in  his 
poaseesion,  by  Tirtiie  of  Ua  office,  £100  6s.  7d. 
belonging  to  the  sooie^;  and  that  the  trustees  of 
the  socic^ty  were  ontifudf  therefore,  to  be  paid  that 
sum  in  preference  to  eoy  otfaar  aiUaa  npoii  tiie 
bankrupt's  estate. 

pairit  Edmunds,  In  re  Atkim,  30  W.  B.  4tt, 
anprored.— /n  re  Miller,  Ex  parte  Official  Remver, 
OJU  243-[1893]  1  Q.  B.  327 ;  62  L.  J.  U.  B.  324 ; 
e8Ii.T.a67. 

3.  Dispute — Member — Friendly  Socidirs  Act, 
1H75  (3H  tfc  39  Vict.  <r.  60).  b.  22.— A  dispute  does 
not  oome  within  tlif  rules  of  a  friendly  society  as 
to  the  settlement  of  iliaputos  between  members  and 
tiw  noiaty  il  the  dispute  relates  to  a  claim  made  by 
a  pwty  to  be  a  nember  of  tbe  aooiety,  which  olaiai 
ia^leded  by  the  tmateea  of  the  aoA/tr.—Wmk  t. 
ITelU,  Q.B.D.  M— [1892]  2  Q.  B.  SSS;  61  K  J. 
Q.  B.  606. 

4.  Sum  paid  for  funeral  expentes  of  chihl  under 
ten  yean  of  age — Prvluciiun  if  crHifn-nit'  if  Jaith — 
Indutlrial  assurance  company — I'crsom  "  who  issue, 
or  are  liable  upon,  policies  of  assurance  upon  human 
life"—Frien^y  aodeUm  Act,  1875  (88  £3»  VicL  c 
60),  Si.  4,  t»—li^  Ammmm  ikmgmin  JM,  tm 


(33  &  34  Vid.  c.  61).  «.  2.  -By  section  28  of  the 
Friendly  Societies  Act,  IsT  "),  it  is  made  an  offence 
for  any  "  society  "  to  pay  any  sum  on  the  death  of 
a  chUd  under  ten  years  of  age,  except  upon  the 
production  by  the  parent  of  the  child  of  aoartififlato 
of  death  iasned  by  the  registrar  of  deadis;  and 
(sub-section  7)  ".society"  is  di-fini-il   tu  include 

industiiul  assurance  companies  assurmg  the  pay- 
uiL'ut  tjf  money  on  the  daelll  Of  »  inwif* 

age  of  t«n  years." 

By  section  4,  "  industrial  assntaaoe  oompeny**il 
defined  to  mean  (if  not  inconaiatenfc  wUii  the  con- 
text) "  any  company  as  deHnad  by  tibe  life  Aaenr- 
ancf  Companies  Act,  1870,  which  grants  assur- 
ancPH  on  any  one  life  for  a  less  sum  than  twenty 

tiounds,  and  which  receives  contributions    .    .  . 
ly  means  of  collectors  at  less  periodical  intervals 
than  two  months." 

By  section  2  of  the  Life  AaoBMBOt  Ooropaniee 
Act,  1870,  "company"  is  defined  to  mean  **any 
person  or  persons,  corporate  or  unincorporate,  not 
being  registered  under  the  Acts  relating  to  friendly 
societies,  who  issue,  or  are  liable  mdar,  poUoiaa  Of 
assurance  upon  human  life." 

A  society,  whose  registration  under  the  Friendly 
Societies  Acts  had  cancelled,  and  which  waa 
registered  under  the  Companies  Acts,  did  not  iasae 
policies  of  assurance,  but  collected  and  entered  upon 
a  contribution  card  fortnightly  contributions  from 
its  members,  and  was  liable  to  pay  sums  of  money 
upon  the  death  of  a  member  for  runa»l  expenaea. 
The  society  was  convicted  under  section  28  of  tbe 
Friendly  Societies  Act,  1875,  for  having  paid 
such  a  sum  on  the  death  of  a  child  under  the  age 
of  ten  years  withonfe  tiie  prodnelKMi  of  a  cactiflOMa 
ot  death. 

Held,  that  the  words  in  section  2  of  the  1Mb 
Aaanniioe  Companies  Act,  1870, "  who  iaaoe,  or  ■» 
liable  tinder,  pdlictea  of  aaaannoe  upon  hnuan 

life,"  must  be  excluded  from  the  definition  of 
"»<jciety"  in  section  28  of  the  Friendly  Societies 
Act,  ls7.\  as  being  inconsistent  with  the  context; 
and  that  the  society  fell  within  that  definition,  and 
the  conviction  waa  right. — AVicW*/  Friendly  SiKietif 
T.  Barim.  Q3J>.  6i3--ri883]  2  Q.  B.  128;  62 
L.J.H.dlf4;  68L.l(766. 

GAMB:— 

Licence  to  dral  in  game — Exposing  for  lah  and 
selling  hare  and  hhuk  game  killed  in  Russia — Oame 
Act,  1H31  (1  <fc  2  Will.  4,  c.  32)— 2  *  3  Vid.  c.  35— 
23  <fc  24  Vict.  c.  m,  IS.  i:j,  14  —  24  A  25  Vid.  c.  91, 
«.  17. — A  persou  who  did  not  hold  an  exciao  licence 
under  23  «  24  Yict.  c.  90,  s.  14.  enyoaad  for  aale  in 
Ua  shop  and  aold  a  bam  and  a  bnea  of  IdMk  fpMse 
which  lind  hi'm  killed  in  Boaala  and  iaqpoirlaalnto 

tins  country  for  sale. 

Held,  that,  the  luire  and  black  game  having  been 
killed  abroad,  it  was  not  necessary  to  hold  the 
excise  licence. — Pudney  v.  h'alcs,  Q.B.D.  125  — 
[1893]  1  Q.  B.  02;  62  L.  J.  M.  C.  27;  67  L.  I. 
718. 

GAHINO 

1.  netting — Employment  of  agent  to  h't—Oaming 
Act,  1892  (55  <fc  5G  Vid.  c.  9)— Bet  nmd,  and  jmid 
b^wre  patting  of  Act — Adion  brought  a  ftrr  jxisting 
of  Ad— Whether  Act  rdrotpedive. — The  Gaming 
Act,  1 S02,  does  not  apply  to  a  pramlaa  made  bafom 
the  Act  came  into  operation. 

Before  the  Act  oane  into  opemtiBn  a  betting 
agent  made  oerldn  bili  at  tiia  saqiwafc  <rf  end  for  a 
principid. 

Before  the  Act  came  into  operation  the  betting 
agent  reoaived  the  winnings  and  paid  the  loesea 
innaptofcof  nMbbotoi  llieniatt  of  tihawtnaM- 
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sotions  was  that  tbore  WM  a  balanco  against  the 
principal . 

After  the  Act  came  into  operation  the  agent 
brought  an  aolion  agiiiMt  tiM  pttodpal  to  noover 
ths  b*lniwf>i 

Held)  tli^  ke  wu  ontitled  to  woawc—Knighi 
Zee.  Q.B.D.  125— [1883]  1  a  B.  41 ;  62  L.  J.  Q.  B. 
28;  67L.  T.  688. 

2.  Bdiing — Money  paid  hy  plaintiff  cU  de/endanf$ 
re^uat /or  iv»t  b^U — Flaitdiff  no  party  to  th»  hdtitu — 
Rtght  of  plaintiff  to  remver  mtmey  to  paid~-S  i  9 
rir(.  r.  W9~Oamin;/  Act,  1H92  [o.'t  &  5(i  Virt.  c.  9), 
s.  1.  -iSfcliuu  1  of  the  Gaming  Act.  enacts  that 
"any  proniisc,  oxprcsa  or  implied,  to  ]i:iy  any 
person  any  sum  <if  uionoy  paid  by  him  under  or  in 
mpect  of  any  contract  or  agrei-ment  Nndered  null 
aM  Toid  bnr  8  ft  9  YioL  e.  109  .  .  .  shall  bo 
mtH  and  ymA,  and  no  action  thall  be  Iwoagbt  or 

mriintaincd  to  recover  finy  siach  sura  of  raont'v." 

IIc'lil,  that  money  paid  by  the  plaintiff  at  the 
request  of  the  defendant,  in  settlement  of  sums 
which  were  in  fact  bets  made  and  lost  by  the 
defendant,  tlie  plaintiff  himself  heiag  no  par^  to 
the  betting,  oomea  vitbin  thia  aeoam  m  aMoaf 
paid  "in  reapaefc  of**  contracts  rendered  noD  and 
voidfarSft  V'not  0.  109,  and  that,  therefore,  the 
plaintnP  is  not  entitled  to  recover  the  money  so  pud 
Dy  him.— Tatmn  v.  Reeve,  Q.B.D.  174— [1893]  1 
a  B.  44  ;  62  L.  J.  Q.  B.  30 ;  67  L.  T.  683. 

3.  Lottery — Tl a^er — "Missing  word"  competition 

— -Tllc'/ul  coutrurt— Right  of  annpftiturs  to  rdiini  of 
their  contribution*— Lottery  Ad,  1802(42  (Jto,  3,  c. 

I  the  pre 


GASWORKS  :— 

Statutory  liahilitij— Fixed  prire — Failure  of  supply 
—  L'nai-oidable  iKmrrence — LiahiUty  to  abatement  of 
price — (laawork*  I'lauHet  Act,  1871  (34  «t  35  Vid. 
e.  41),  M.  24,  3Q— Richmond  Qas  Act,  1881  (44  la 
Viet.  e.  93exv.),  t.  25. — A  gas  company  wbo are  ondar 
a  statutory  nliliK^ation  to  supply  a  fixe<l  quantity  of 
gas  to  thi>  pulthu  lamps  in  a  district  at  a  fixtni  price 
during  a  certain  period  are  not  liable  t<i  a  rrJaction 
in  that  i)rice  if,  by  reason  of  an  occurrence  oyer 
which  they  had  no  control  (such  as  a  frost  of 
exoeptional  8<'verity),  tho  fixea  amomit  of  gM  baa 
not  Deeo  supplied  during  a  put  of  tiiat  period. — 
In  re  Richmond  das  Co.  and  Mayor,  Ar.,  of  f'irh- 
mond,  a.B.D.  41.— £1(^93]  1  a  B.  56;  62  L.  J.  Q.B. 
172;  6711T.054. 

HABEAS  eOJVrS.— SaePKAonoBy  1. 

HAEB0UB8  and  DOCKS:— 

Bye-laws—Rtytdatioiu— Statutory  power$—T\tn 
vires — Harbours,  Ihclct,  and  Piers  ClauseM  Ad,  \Mi 
(10  .1-  11  Vid.  c.  27).  «.  2;?.  33.  83.  Hj  -/V,rf,  >- 
^lc/u>«  by  individual — Sjiecinl  damage — I'isUic  injury 
— Ord.  25,  r.  5. — A  dock  company,  having,  under 
its  special  Act  and  aeotion  83  of  the  Harbours, 
Act,  1847,  power  to  make  residationa  and  bTO-lawi, 
issued  a  compulsory  code  oi  regnlationa  for  diip* 


119),  «.  1. — ^The  defendant,  who  waa  the  proprietor 
of  a  nearapaper,  oanied  on  in  oonneetion  therewith 
a  Qompetition  under  tiie  fallowing  oonditions : — He 

{mblished  in  his  paper  a  paragraph,  omitting  the 
ast  word.  In  tho  same  paper  be  printed  a  coupon 
with  a  direction  that  persons  wismng  to  enter  tho 
competition  must  cut  out  the  coupon,  fill  in  the 
word  miaaing  from  the  jtaragraph,  together  with 
their  namea  and  addreaaea,  and  aend  it,  with  a 
poatal  order  for  la.,  to  the  office  of  the  paper.  It 
waa  further  stated  in  the  paper  that  the  missing 
word  was  in  the  hands  of  a  chartered  accountant, 
enclosed  in  a  seale^l  envelope ;  that  his  statement 
with  regard  to  it  would  appear,  with  the  result  of 
(he  competition,  in  a  subaequeniinna  of  the  paper ; 
ud  that  the  wliole  of  the  money  reoeiTed  in 
entrance  leea  woold  be  diiMed  equally  amongst 
those  competitors  who  filled  in  the  missing  word 
correctly.  In  un  action  by  the  sacoessful  coin- 
pet  it  uih  agninst  the  defendant  and  tho  uiisui  i  essful 
competitors,  seekinK  administration  of  the  trusts  of 
the  OMMMja  in  the  hands  of  the  defendant  for  the 
poipoaea  ol  the  oompetitiion  and  diatiibation 
amon  g  the  persons  entiUed  tiiento, 

Hela,  (1)  that  tho  competition  constituted  a 
lottery  within  the  meaning  of  42  Geo.  3,  c.  119, 
and  was  illegal  ;  ['2)  that  f^n  far  as  the  money  in  the 
hands  of  the  defendant  was  impressed  with  any 
'  traat,  it  waa  one  which  had  arisen  out  of  an  illegal 
tmiMOliaa,  and  the  ooort  would  not  render  any 
aaaiatanoe  hi  its  adminlBtration ;  and,  sembh,  (3) 
that,  notwithstanding  the  illegality  of  tho  com- 
petition, the  oomj>etitor8  had  a  legjvl  right,  en- 
forceable by  action  of  law,  to  the  n  turn  m  their 
contributions,  at  all  events,  provided  that  they 

BfO  notice  of  their  claim  before  the  money  had 
an  diatrihnted  by  the  defendant.— Ziarc/oy  T. 
.  IVarson,  CH.D.  mn.,  J.-  [1893]  2  Ch.  154  ;  62  £.  J. 
Ch.  G36  ;  GS  L.  T.  709. 

See  also  Contract,  1 ;  Crimixal  Law,  7. 
OAS  COICFANY.— See  BAVXRVfroT,  13;  Qis- 


owners  using  tho  docks,  but  these  regnlations ' 
not  confirmed  as  "  bye-laws  "  in  manner  ]>roviJed 
by  section  85  of  the  general  Act.  ("crtain  accom- 
modalitm  provided  for  hf  the  regulations  was  in 
excess  of  what  was  reqaired  bgr  statute  to  be  pro- 
vided by  the  company,  and  oertaan  ratea  and  chuges 
imposed  by  them  were  beyond  their  statutory 
powers.  A  firm  of  shipowners,  which,  prior  to  the 
ret^tiliition-i,  had  ln>en  in  the  habit  of  u-^itig  the 
ducks  and  having  particular  berths  appropriated  for 
their  ships,  flnduur  that  the  regulations  caused  theni 
inconvenienoa  and  inereased  expense,  brought  an 
action  against  ttie  dook  company  for  a  deouratioo 
that  the  regulations  were  invalid  and  for  an  injunc- 
tion, a  shiiHJwuers'  trade  protectiou  assodatioD. 
which  itself  owned  no  ahipa,  bainig  made  eo- 
plaintifTs. 

Held  (ntlirnnng  tho  iudgment  of  A.  Xh  Smith,  J., 
dismissing  the  action),  &at  the  aaaoeiatfoB,  not 
being  shipowners,  and  not  being  entitled  to  aae  aa 

ncteiit  fur  flieir  riiombers,  had  no  Ifi.^  ftandi ;  and 
that  tlie  pliiintifT  tiriii,  <^uing  as  indi\'iduals  and  not 
by  the  Attin-ney-Geueral,  were  bouml  to  prove 
special  damage  bv  the  issue  of  the  rcgiUations,  and 
this  they  had  failed  to  do,  inasmuch  as  any  aocom* 
modation  provided  boyond  the  atatatoiy  reqain* 
ments  must  be  a  matter  of  agreement  betwesa  the 
firm  and  the  dock  company ;  but,  under  ord.  2.j.  r. 
5,  a  declaration  was  made  that  tho  regulations,  not 
having  been  confirmed  as  bye-laws,  were  not  bind- 
ing on  the  plaintiff  firm  save  so  far  as  they  agreed 
to  be  bound  by  them;  and  that  they  were  not 
entitled  to  hava  MKthB  appropriated  to  their  ships, 
or  any  oHier  apeohd  aoooramodation.  except  by 
agreement  with  tho  dock  company. —Zo/i'/ou  Asso- 
ciation of  IShipownersy. Londonand  India  Docks  Joitt 
Committee,  c.a.— [1892]  3  Ch.  Ut;  62  L.  J.  Oh. 
294  ;  G7  L.  T.  238. 

HIGHWAY  :— 

1.  Access  to — Mandtdory  it^muUon—Eipi-ThO'l'-- 
Adjoining  landowner. — An  owner  of  land  whidi 
runs  right  up  to  a  public  highway  is  entitled  to 
access  to  that  highway  from  his  land,  and  that  is  so 
whether  he  is  the  presumptive  owna:  of  tho  soil  of 
the  highway  or  not.  Where,  therefore,  a  land- 
owner, whoaa  land  adioined  a  public  promea^ 
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U^way  for  foofe  pMsengers,  was  deprived  of  hu 
mtatm  to  tbie  pramoBade  by  »  i«no«  enotad  hj  m 
looal  board  in  whom  the  promenade  had  been 

Held,  that  a  mandatory  injunction  must  issue  to 
compel  the  removal  of  the  fence,  and  an  inquiry 
aa  to  damages  be  directed. — Ilamui  t.  Southend 
LcetU  Boardt  CB.ii.  boh.,  j.<-67  L.  T.  100. 

2*  Repair — Kxtraordimry  fro. 
— Bmmt  9/  road  mithorUjf  to 
of  penon  UaNe — **Aelio  panoiialii  iaoiitw  com 

persona" — llighityn/,  niul  Locoinotive»  {Anirnihtinit) 
Act,  IHIH  (11  it  I'irL  c.  77),  8.  23.— Proceedings 
under  section  23  of  tho  Highways  and  Locomotives 
(Amendment)  Act,  1878.  to  leooTer  the  amount  of 
extraordinary  expenses  inonmd  in  the  repair  of  a 
bigpbway  by  reason  of  damaga  OMiaad  by  ezceastve 
weifrht  paaaing  along  the  laaie  or  extraordinary 
tntftic  thereon  cannot  be  maintained  iigHinst  the 
It'^rtl  j  t  rsoniil  representatives  of  a  dec«i*(?d  person 
by  wl.  IS.  nler  the  excessive  weight  or  extra- 
ordinary trutlic  was  put  upon  the  road,  such  pro- 
ceedings being  founded  m  torti  and  the  maxim 
"  Actio  ftmmBUU  moritur  turn  penona  "  applying. — 
Story  T.  Sheard,  q.b.i>.  31— [1^]  ^  B.  ol5  ; 
«l  L.  J.  IL  0. 178;  67  L.  T.  423. 

3.  Repair — Extraortlinart/  tmffir — I'nusiuil  }>ur- 
poM — Iliijhimys  aifl  f.orionotirrH  Art,  l.H7s(4l  it  i2 
Vict.  c.  77),  s.  23. — Tlif  cjirriuyi'  nf  building 
materials  for  the  construction  of  a  Qovcrnment 
fort  over  a  road  in  an  agricultural  district,  where 
the  waigbto  axe  naithor  iadividuaUy  nor  ooUectivcly 
HTonariTW,  doea  not  amount  to  "  eztraoidSnary " 
trafiBc  within  section  23  of  the  Highways  and 
Locomotives  Act,  1S78,  lucroly  becaus*-  tho  build- 
ing of  the  fort  is  unuHunl.— //(V/  v.  Thomas,  q.h.d. 
—62  L.  J.  M.  C.  89.  I  lievorsed  in  V.A.  Aug.  10, 
18M.] 

4.  I'e^jair  —  Urhtn  authority — Surrrt/ori  <>f'  hiyh- 
teay — Aon-repair- — Hreach  of  statutory  'lutij — Lin- 
hUitjf—Public  I/eallh  Act,  187j  (.W  &  39  Vict.  r.  o^Y 
to.  144,  Ub.— A  highway  waa  by  virine  of  the  Publio 
Health  Aet.  187S.  rested  in  and  under  the  oontrol 

of  a  local  board  aa  urban  authority.  Sections  144 
and  14!(  jirovide  that  the  urban  authority  shall  have 
and  be  sulijett  to  all  the  powers,  liutn-s,  mui  Vv.i- 
bilities  of  surveyors  of  highways,  and  shall  from 
time  to  time  level,  alter,  and  rt^pair  the  hi^hwavi 
Tested  in  them.  An  owner  of  land  adioinuig  the 
highway  in  making  an  approach  to hiaiaiid,  with> 
out  tho  sanftion  or  authority  of  the  local  board, 
made  a  drop  in  the  level  of  tho  highway  and  left  it 
in  a  dati^j^truus  condition.  Tlie  aiipellant,  walking 
along  the  highway,  fell  down  the  drop  and  was 
injured.  In  an  action  by  him  against  the  local 
boiard  lor  allowing  the  highway  to  bo  out  of  repair 
and  in  a  dangeroni  condition,  it  appeared  tiiat  the 

local  board  were  chargeable  only  with  nfflwft>aHMWr 

Held,  that  the  a<:tiuii  wuuld  not  lie. 

(fibiuri  V.  Mayor,  tic,  of  I'rttion,  L.  R.  0  Q.  B. 
218,  approved.— Cuur/«u  v.  Htwmariui  LotxU  Board, 
ILL.  (B.)— [1892]  A.  d.  345  ;  62  L.  J.  a  B.  6ft;  67 
L.  T.  486. 

5.  Surveyor — Limitation  of  action — Urban  author- 
ity—Uiyhmiy  Aet,  1835  (5  &  6  117//.  4.  f.  .50),  m.  26, 
109— Public  Btalth  Aet,  1875  (38  ft  39  Viet.  e.  &&), 
$$.  144.  264. —By  soction  109  of  tho  ffighway  Act. 
18lio,  no  action  Bhall  1«>  conuin'iu  i'<l  against  any 
person  for  anything  done  in  jairsuaiico  (;t  or  under 
1  he  authority  of  the  Act  at'tcr  thrcf  nu  ntlis  next 
after  the  fai:t  cnnitnitti><i  for  which  auoh  action  ia 
hronght.  liy  Mcrion  144  nf  the  PnMio  H^th 
Aet*  1K75,  urban  autboritifB  (indadbig,  by  ao.tiuu 


6,  oorporations  of  boroughs)  are  made  aurve^^ora  of 
highways  within  their  district,  and  are  subject  to 
alfthe  powers,  duties,  and  liabilities  of  surveyova 
of  highways  under  the  law  for  the  time  being  in 
force.  By  soction  2ft4  every  action  against  any 
local  authority  fur  anything  done,  or  intended  to 
be  done,  or  omitted  to  be  d<me,  ondertheprovisiona 
of  Ihe  Aot  ehall  be  oommeooed  witiiin  s&  numtba 
after  tho  cause  of  action  accrued. 

In  an  action  to  reoover  damages  for  negligence 
oil  th<'.  part  of  the  dataidnDlB  aa  aomiyoni  of 
highways,  . 

Held,  that  the  defendants  were  entitled  to  tho 
protection  of  aeotion  109  of  the  Highway  Act.  1835. 
and  tiiat  the  aotion  mnit  be  oommenoed  within 
three  months  after  the  cause  of  action  accrued. 

Taylnr  v.  Meltham  Local  Board,  47  L.  J.  C.  P.  12, 
2G  \\.  R.  Dig.  03,  and  Kttjfr.  AUurtim  Loeal  Boards 
42  J.  P.  7112,  overruled. 

Hurl.'H  V.  Mayor,  Ac,  of  Sal  ford,  31  W.  R.  815, 
11  U.  B.  D.  286,  followed.— (iFroAam  and  Wi/e  v. 
Mat/or  of  Neweottte^pon-Tyne,  C.A.  424 — [1893]  1 
Q.  fi.  643;  62  L.  J.  Q.  B.  315 ;  69  L.  T.  6. 

G.  Tre»fMU—BiM  omm  </  toil  l^f  kifhway — 
niijht  of  ;>M6f<e— ./nfcf/areiwe  w&lh  owner^t  right  of 

thootihii. — The  defradant  waa  tho  owner  of  certain 
luoors  across  which  a  public  road  ran.  "While  tlie 
defendant  and  his  friends  were  engaged  in  shooting 
over  the  moors,  the  plaintifF  went  upon  the  road 
for  tiio  pnipoae  of  preventing,  and  acted  so  as  tO 
prevent,  the  gronae,  which  were  being  driven,  from 
flying  across  the  road  towards  the  piaoe  whmre  the 
defendant  and  his  friends  were.  The  defendant's 
keepers  thereupon  seized  hold  of  tho  plaintiff  and 
held  him  down  upon  the  road  uuUl  tho  drive  was 
over.  In  an  action  to  recover  damages  for  assault 
and  false  imprisonment. 

Held,  that,  aa  the  aoil  of  the  road  was  vested  in 
the  defendant  as  owner  of  the  adjoining  land, 
subject  only  to  tho  right  of  the  public  to  j)a9S  and  . 
re^uiss  along  it,  the  plaintiff,  not  being  upon  the 
road  in  the  exercise  of  tho  right  of  way,  out  for 
another  purpose,  was  a  trespasser. — Uarriton  v. 
DuArs  of  Rutland  and  other$,  O.A.  322  —  [1893]  1 
Q.  B.  142  ;  62  L.  J.  Q.  B.  117;  68  L.  T.  35. 

See  also  Limiiatioks,  Siatuxe  of,  II ;  Local 
GovjuunuuiT,  4. 

IMPBOVEMENT  of  LAXD  (IRELAND)  ACT  :— 
Xoan  from  Board  (^f  Work* — Pertuuat  liabilityof 
horrowtr  afUr  mclftMi— 10  ft  11  Viet.  e.  32.— The 
defendant,  being  entitled  under  lease  for  ever  to 
lands  in  Ireland,  obtained  in  1880  from  tho  Board 
of  Works  (uii.lcr  li)  it  II  \ict.  c.  32  and  umouiling 
Acts)  a  loan  of  £300,  securiMi  by  aa  order  creating  an 
»nminl  reut-<-harge  payable  for  n  term  of  thirty^va 
years.  In  1888  uie  defendant  waa  evicted  for  nan« 
payment  of  not. 

Held  (GOiaen,  J.,  dissenting),  that  llio  rent- 
charge  BO  created  wtis  a  security  niorely,  uini  that 
the  defendant  was  [K-rsniiulIy  liable  to  ri'imy  the 
amount  duo  upon  the  advance,  the  liability  under 
the  order  being  to  repay  the  amount  at  the  perioda 
and  by  the  anms  fixed  thereby,  and  that  therefore 
the  defendant  waa  liable  for  the  instalments 
iog  due  after  the  eviction. — Attornfy-(!i  ntrat  v. 
t'tthentuiilanojli,  Q.b.D.  (Ir.) — 30  L.  R.  Ir.  380. 

INCLOSURE  ACTS:— 

1.  Uiijhwity — PaHnraijt — Pr"<" ini'tii  it  <■/  i  ir,,,  r- 
ihip—Lord  of  manor  -Aimual  htiiioj  of  jitifturuyr  by 
irstry — Long  user  J';i -mmjjliou  of  yraut  to  triistte* 
/or  parithioatn — Churchwardtnt  and  oventer* — 59 
•mi.  3,  c  13,  $.  n—Enroftnent— Charitable  Vm  Act 
(9  (ho.  2,  c.  36),  s.  3— Stetaee  of  limHa(ioM.—lu 
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{nmnaiico  of  an  Inclosure  Act  jTMtml  in  1774  tbo 
oommissiouers  thereby  appointea  nt  out  a  lane  aa 
B  public  way  over  certain  land  in  the  manor  of  T. 
Sinoe  1778  thii  lane  liad  baea  lot  bj  the  vestry  of 
the  parish  every  Batter  to  penoni  Who  paid  for  the 
hire  of  it  imd  dopasturod  it.  Tlifrt'  was  no  evidence 
to  show  to  whom  the  soil  of  the  lane  lielonged  be- 
fore the  ]iiwMuig  of  the  ludoBure  Act.  Nor  waa 
there  evidence  of  any  grant  thereof  at  any  time  to  I 
any  trustee  for  the  parlshtoners.  Th6  defendant,  I 
to  whom  the  lane  was  «f)  let  hy  tho  vostry  for  a  year, 
used  it  for  grazing  ahei-p  thf'n.>on,  tlioug'h  one  of  the 
terms  of  his  lease  ^as  that  ho  should  not  turn  shoop 
into  it.  An  action  was  brought  by  the  lord  of  the 
manor  of  T.  asking  for  a  declaration  that  the  soil  of 
the  lane  belonged  to  him,  and  an  injunction  to 
netmin  the  defendant  from  grazing  shot^p  thereon. 

Held  (affirming  th<<  jud^iiunt  of  Charles,  J.), 
first,  that  the  true  presumption  was  that  the  soil  of 
the  lane  was  not  in  the  lord  of  the  manor,  but,  not- 
withstanding 9  Geo.  2, 0.  Sd,  1. 3,  andthaabienoeof 
any  enrolled  grant,  WM  Teetodin  eome  penons  as 
trustees  for  the  parishioners,  and  that,  by  virtue  of 
59  Geo.  3,  o.  12,  b.  17,  the  churchwardens  and  ovfir- 
seers  of  the  parish  were  such  tmsteee;  secondly, 
that  apart  from  all  preinmptiona  the  panah  bad 
gamed  a  tiOe  to  th«  lane  by  the  Statute  <rf  limi- 
tationa,  subject  to  the  public  right  of  way ;  and, 
thirdly,  that  the  fact  that  the  defendant  had  broken 
one  of  the  conditions  of  his  \fnso  by  putting  sheep 
into  the  lane  did  not  entitle  the  lord  of  the  manor 
to  treat  him  as  a  f  l  oapaf gaifa>  T.  Wmtt  CJU— 
[1893]  2  Q.  B.  19. 

2.  Nor/oik  Broad — Allotment  -Fen — Injunciion — 
Sporting  rujhtt — Public  right  of  way — Tidal  tuatera. 
— Jandownar  who  olaimed  to  bo  owner  of  part  of 
one  of  the  Korfolk  Broads,  brought  an  action  for 
an  injunction  to  restrain  a  prrson,  claiming  {inter 
alia)  as  one  of  the  public,  from  shooting  or  fishing 
over  the  plaintiff's  part  of  the  broad,  and  from 
boatin|r  over  sooh  part|  ezoept  withlA  oertain  limita 
ooinprising  what  mm  oaUed  **  tlie  duame).**  ^e 
plaintiff  clfiinied  to  be  owner  und'  r  an  award  made 
m  1808  by  commissiouers  under  a  local  indosure  Act 
of  1801,  and  which  award  purported  to  allot  the 
part  of  the  broad  so  claimed  to  one  of  hie  pcede- 
cceeori  in  title.  The  defendant  impeached  the 
validity  of  the  award,  and  challenged  the  claim  to 
ownership  on  varions  grounds,  alleging  {inter  alia) 
that  the  Lroati  was  a  tidal  water,  and  therefore 
Crown  property,  and  open  to  the  public  for  all 
purposes. 

Hield,  upon  tha  avidanoe,  that  the  broad  wm  not 
ttdal,  ^at  the  defendants  other  oontentionR  against 

the  plaintifTs  claim  to  the  ownorHhip  and  exclusive 
ri^ht  of  shooting  and  fishing  failed,  and  that  an 
injunction  must  be  granted  accordingly  ;  but  that 
the  plaintiflP  had  not  made  out  his  ckim  to  watriot 
the  pnUio  lig^t  of  way  and  boating  to  lha  ao- 
called  "  ch!inno]."~MicMethwttU  T.  FmkcnI,  OHJ). 
BOX.,  J.— U7  L.  T.  220. 

Sea  alio  Lanw  Olatobb  Acts,  5. 
UroOME  TAX.— Baa  BsTXinjE,  1,  2. 

nVFAMT:— 

1.  Arcumulatiom  —  MaiiUeaance — ]\»t>fl  ijift  to 
in/atU  for  lift — Convet/anring  and  Law  «/  Property 
Ad,  1881  (44  &  13  rid.  c.  41),  «.  43.— Proper^ 
oompriaingy  in  part,  a  share  of  leaidue,  was  devised 
and  beqnaathad  to  tnutees  in  trast  to  pay  the 

fOOODie  to  an  infant  for  life,  remaiTider  to  such  of 
her  children  as  should  attain  twenty-one,  and  in 
default  of  such  issue,  then  over.  There  was  no 
express  maintenanoe  or  aooumolation  clausa, 


The  trustees,  until  the  marriage  of  the  infant, 
made  an  anwii*!  allowanco  out  of  the  iuo(Hne  oi  the 
said  property  for  the  infant's  mwintanaima  sad 
education,  and  anwimnlatitd  the  batanaa. 

Hdd,  that  the  in&ut  took  Airaitod  inlecesthiIbB 
property ;  and  as  the  inOOmO  of  the  projierty  bad 
been  expressly  given  to  the  infant  by  the  instrmuait 
under  which  ^e  infant's  interest  arose,  that  tie 
infant  was  entitled  to  the  aocnmnlations  of  iacoo* 
aoonifld  prior  to  her  mairiage;  and  OatttaMK 
came  under  snb-sfH-tion  3  of  section  13  of  the CoB- 
veyancing  Act,  1 1 ,  by  which  the  section  ia  only 
to  apply  if  and  as  far  as  a  contrary  intention  i« 
expressed  in  the  instrument  under  which  tii>; 

— In  re  Jlumphryt,  Htm- 


infant's  in< 

phrt/*  V.  LeotU,  O.A.  619—42  L.  J.  COu  4Mi  (8 

L.  T.  729, 

2.  Contrad  for  aervice — Btneflcial  cowfrod.— Jl 
infant,  in  oonsideratioa  of  being  empioyad  u% 
milk  carrier,  agreed  not  to  compete  in  buiiiM* 
within  a  radius  of  five  milos  for  two  years  after 
leaving.    He  left  shortly  after  attaining  majority. 

An  mjonction  was  granted  to  restrain  breach  of 
the  agraament  by  the  aerrant. — Evmu  t.  Wm, 
OH.li.  irOB..  J.— [1892]  3  Oh.  MS;  82  L.  J.  Ch.SK; 
67  L.  T.  28.J. 


3.  ConlraU  nU  io  totttit  eutUmurt—MajonU- 
Implied  Rear  temirad—'TnftauiHm. — In  Septasber. 
1SK<),  the  defendant  agrecKl  to  spr\-e  the  |)li\inti&(» 
firm  of  law  aooountants)  at  a  weekly  salar}-  of  JiJi. 
or  such  other  sum  as  might  be  agreed  upon,  and  t' 
the  expiration  of  the  agreement  not  to  seek  eai- 
ployment  from  or  do  work  for  persons  who 
at  any  time  up  to  the  expiration  of  the  aglWBMBt 
have  employed  the  plaintiffs.  At  the  time  of  tbi 
execution  of  the  agreement  the  <lefend:int  » 
minor.  After  attaining  twenty-one  he  oontinswd 
in  tiie  plaintiff's  service  for  over  four  yean,  and 
wages  were  raised  from  time  to  tima.  He  left  is 
April,  1892,  and  sought  and  obtaiud  emploTnat 
from  persons  who,  pnor to  tliat data^  won  MrtaHSB 
of  the  plaintiffa. 

Hold,  that  it  ought  to  be  inferred  from  the  o33- 
duot  of  the  parties  that  a  new  oontzaet  bstw» 
fhem,  oonlaiSng  a  ttipidatian  by  the  dafcalaBtii 
the  terms  of  the  agroement  of  September,  188fli  a«t 
to  seek  employment  or  do  work  for  former  cttstomM 
of  the  plaintiffs,  hud  boon  ent^'rc-d  into  after  ti« 
defendant  attained  twenty-one,  and  that 
junction  ought  to  be  granted  to 
of  such  sUpnlation.— ifcxN0»  T. 
J.— 68L.T.488. 

nal  anthoriti/ controlled  by  rxttrtial  com/ '•- -s*.^ 
On  the  application  of  a  husband  against  hii 
for  a  writ  of  haheaa  eurpu*  in  respect  of  their  thrat 
children,  tmo  of  them  being  tAnan  twalTB  y«sn<^ 
age,  and,  fSMNfnre,  not  wiUiin  fhe  diauialion  ss  to 
oustody  given  by  a  local  statute  framed  on  ths 
principle  of  Talfourd's  Act,  it  appeared  that  tti 
wife  had  twice  left  him,  taking  her  children  tn'l 
her,  on  account  of  his  hafa&tnM  drunkenness ;  thit 
on  each  occasion  he  agreed  thai  she  should  mast- 
tain  and  educate  the  children  ^part  from  him ;  tks: 
after  the  second  separation  he  pnblidy  and  fslsdv 
allegod  on  oath  against  his  wife  ch:ir;^o«8oinjarifiei 
that  she  could  not  be  eoqMOted  ever  to  lire  I 
again;  that  ti  wife  had  aaqplai 
husband  had  only  a  narrow  ineoBa. 

Hdd,  that  the  oonrts  bslow  excwised  a  xi^  i** 
crction  in  discharging  the  writ  and  remaadnC^ 
children  to  the  custody  of  their  mother. 

The  father's  legal  power  was  controlled,  as  to 
yoongeat  ohild,  oy  a  atatuto  nhioh  gara  ahialaM 
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aathoritr  to  the  ooari;  it  wm  mtUntUy  affsoted 
as  regatas  the  oUur  tiro  1^  breaeh  of  marital  daty, 
by  ooiuddflcmtiaiui  with  iMpeot  to  their  welf&re,  and 
the  objection  to  separating  thorn  from  each  otbor.— 
S>nart  v.  Smirt,  r.c— [1892]  A.  a  436;  61  L.  J. 
P.  C.  38 ;  67  L.  T.  510. 

5.  Guardian — Jurinlidion  where  no  property — 
Religiout  education — Withes  of  deceased  father — Irirf- 
/ore  ^  it^fiHa—Quardianehtp  of  /nAnite  AO,  1696 
(49  Jr  W  rid.  e.  27},  u.  6.  fS.-^  oonrt  has 
jurisdiction  to  intrrtnro  with  and  to  reniovo  a 
g^/mlian  of  a  child  who  hiiH  no  property,  on  proof 
of  nii.si orniuct  of  tin-  gUHnliiui  towards  the  cliild,  or 
on  proof  that  it  is  for  the  welfare  of  the  child  that 
the  guardian  should  be  removed. 

fii^  the  duty  of  the  court  towaide  ^ymaSLm 
flUM  under  tiie  oare  of  a  le;;^  guar^an  who  is  aUe 
and  willing  to  maintain  the  child  is  to  leave  tho 
child  alone,  unless  tho  court  is  oatisfitHl  that  it  is 
for  the  welfure  of  the  child  that  soine  other  course 
■hoold  be  taken.  Tiie  welfare  of  tho  child — 
idigiooa,  moral,  and  MMIbI,  a«  well  as  physical  and 
peonDiHj^— ja  tiM  pCfMiunuit  ooosideEation  lor  the 

MUfk 

Hotwithstandine  the  Guardianship  of  Infants  Act, 
1886,  the  wishi-B  ui  the  father,  exprettsed  or  implied, 
will  bo  tlic  gui<ii'  uf,  and  followed  by,  the  court,  for 
the  religious  oducation  of  tho  child,  unless  there  is 
▼enr  strong  reason  for  disr^pcdfoy  frishes. 
Qrmiiaiily,  wham  nuh  wiihsa  an  not  anNned« 
the  oouft  nut  infcri  in  the  abeonoo  of  evidenoe  to 
the  contrary,  that  the  wishes  of  the  father  were 
that  bis  child  ttbould  be  brought  up  in  tho 
religion  which  tho  father  prufesHcil  ;  tmd  that 
inference  practically  amounts  to  a  rule  of  law  that 
a  child  shall  be  brought  up  in  the  father's  religion. 
Bat  the  welfare  of  the  ohild  is  the  ultimate  gude  of 
the  ooort,  and  where  the  father  has  been  bimaetf 
indifferent  to  religion,  and  it  is  not  for  the  wdfare 
of  the  child  that  tho  ordinary  rule  should  be  on- 
forcod,  the  court  will  make  an  exception,  and  will 
not  direct  the  cliild  to  be  brouglit  up  in  tho  religion 
nominally  profosaed  by  the  father. 

Decision  of  North,  J.  (4U  W.  R.  683),  a£amed.— 
Jn  re  McOrath,  97— [1893]  1  Ch.  148  ;  63  L.  J. 
CkaOS;  67Ii;T.686. 

6.  Jfoinfenance — Contingent  interett — Intermediate 
ineome — Conveyancing  Ad,  1881  (44  <fc  45  Vid.  c. 
41),  $.  13.-  Ttifiiiit  ( '  oiitingmitly  entitled  to  a  share 
of  lesiduB  oan  be  allowed  maintenance  out  of  the 
ineome  thmof  mtil  one  of  tb«n  •MvEdo  •  TWtod 
interest. 

In  n  Jeffery,  39  W.  K.  234,  [1891]  1  Ch.  671, 
and  In  re  Burton,  Banka  y.  Ileavm^  [1892]  3  Cb.  38, 
40  W.  B.  Dig.  97,  considered. — In  re  Admiu,  Adama 
T.  Adamt,  CH.D.  kok.,  j.  329— [1886]  I  Oil.  828;  62 

L.  J.  Ch.  2«36 ;  «8  L.  T.  376. 

7.  Mnrrktge  /"tlloiifiit — Ih  iindiali'>u  afUr  J  all  (u/t 
— ■Iir'i'ijiuthlr  timi.  —\  fumale  infant,  upou  her 
marriage  in  lbu7,  at  the  ago  of  eighteen,  executed, 
wiiiioiit  the  sanction  of  the  court,  a  settlement  of 
Imt  menionaiy  inteieit  (aalqeot  to  a  prior  tanancy 
lor  Uto)  in  s  ibare  of  x«af  estate,  upon  tnut  to  pay 
tlw  income  to  the  wile  for  life  for  her  separate  use 
without  power  of  anticipation,  then  to  tho  husband 
for  life,  then  to  the  children.  ITie  husband  in  1H(>5 
deserted  his  wife,  and  in  1869  she  obtained  a  jpro- 
teetioa  osder.  She  had  not  heard  of  him  smce. 
The  zofmioB  fell  into  possession  in  1890,  and  miaa 
tiMBtfaoinooaM  had  been  paid  to  tiie  wife,  bnt  die 
wao  ontitlad  to  receive  that  income  wliother  the 
oetflamont  was  binding  on  her  or  not.  bhe  had 
doaeaotliiBgohetoooBflimthewtttemwifc  7b&n* 


were  two  oluldrsn  of  tha  marriage.  In  an  action 
for  partilten  of  tite  real  estate, 

Held,  that  the  wife  was  still  entitled  to  repudiate 
the  settlement. — Jh  re  Jonei,  Farrington  v.  Forrtiter, 
CIB.B.  mm^  1,— (;i888]  2  Gh.  461 :  68  L.  T.  46. 

.See  also  DlYOSOl,  9  2  KmiB  AXD  EtaKVAVT,  1 ; 

Pkouate.  1. 

INJUNCTION.— See  Akbitration,  1 ;  Dkfajia- 
.TKnr»  1 ;  Lhobt,  1 ;  FRunnn,  80-38. 

INRIJRANCE  (ACCIDENT)  :— 

1.  '*  Ityury  oaiued  by  violent,  aecideixlal,  extirmd, 
and  VtMUs  msaai  Dislocation  o/  kuee. —  By  a 
policy  of  insuraace  aMiBBt  accident  the  def  eodanta 
agreed  to  pay  the  plsimtlif  oompenaation  if  he  should 
siutain  "any  bodily  injury'  caused  by  violent,  acci- 
dental, external,  and  visible  means."  The  policy 
contiiiiicd  tt  proviso  that  the  insu:  un  i  sh  'il  1  not 
cover  injury  ari^ug  from  natural  ilisease  or  wetik- 
ness.  The  plaintiff  sustained  injury  hj  breaking  a 
ligament  in  hia  knoe  while  he  was  m  the  act  of 
stooping. 

Held,  that  snob  injury  was  oorered  by  the  poliqr> 
— Ilamlyn  Crown  Aeddent  /nsuronoe  Co,,  O.A. 
531— [1893]  1  Q.  B.  760;  68  L.  J.  a  B.  400  ;  68 

L.  T.  701. 

2.  Principal  and  u'/eiit — Knowhdge  of  wjiitt  im- 
jjuttil  to  jirincijMil — MiisUitrmmi  in  jirvjKiisiil. — B. 
effected  an  insurance  with  the  dofenoant  company 
through  their  agent  agaiaataooidental  injury.  The 
propoeal  for  the  inmriaim  oontuned  a  atatement 
by  tlw  assured  that  he  bad  no  phyrfcal  iuflnaity, 
and  that  there  were  no  circumstances  that  rendered 
him  {>eculiurl  y  liable  to  accidents,  and  it  was  agreed 
that  the  jir  opostil  should  form  the  baids  of  the  con- 
tract between  him  and  the  company.  By  the 
terms  uf  the  policy  the  company  agreed  to  pay  the 
insured  £500  on  pennaaent  total  msablement,  and 
£250  on  permanent  partial  dinUement— tha 
policy  stating  that  b^  permanent  total  disablement 
was  meant,  inter  alia,  "  the  complete  and  irrecover- 
able loss  of  sight  to  b<.th  eyes,"  and  by  permanent 
partial  disablement  was  meant,  inter  alia,  "the 
complete  and  ineoofwMa  loii  of  light  m  one 
eye. 

At  the  time  when  he  signed  the  |>ropoeal  for  tiia 
insoranoe  the  assured  had  lost  the  sighl  of  one  eye, 
a  fact  of  which  the  defendants'  agent  was  aware, 

thougli  hi'  di<i  not  ('OTiiinunicate  it  to  the  defendanta. 

Tho  assured  during  the  currency  of  the  policy 
met  witli  an  accident  wliich  resulted  in  the  com- 

Elcte  loss  of  sight  in  hia  other  eye,  so  that  he 
ecame  permanently  blind. 
Held,  that  it  must  be  taken*  ilnt»  that  tho 
assured  had  sustained  a  oomptete  loss  of  sight  to 
both  eyes  within  the  meaning  of  the  policy ; 
secondly,  that  the  knowledge  of  the  agent  was 
the  knowli'<lge  of  the  defendants,  mid  that 
they  were  liable  on  the  jMjlicy  for  i'.iOO.— 
Batoden  T.  2^'  London,  Edinburgh,  and  Glasgow 
AammitM  Oo.t  0JL>'ri8821  2  Q.  B.  d34 ;  61  L.  J. 
Q.B.798. 

INSURANCE  (FIKE) 

Ciiiiflition  in  jioiicy — Lloyd's  ]x>l{nj — ««  To  ht  Hm 
saint:  rate,  tmw,  and  identical  initnat "  as  tpecified 
assurance  ronyxuii'ts,  "  ainl  tn  I'l-iln'o  their  f  tUt- 
inents  " — liarrafi^y. — The  plaintiff  effected  with  the 
defendanti  *  Uoyd'a  nnd^writer,  a  pdii^  of  Iba 
**ri'ft*mi  tha  following  clania:^ 

*'  Warranted  to  be  on  wa  nto^  inms,  and  identi* 

cnl  interest  an  tho  TT.  Imiiaili  ii  Co.  £800,  and  the 
G.  Aasurauoo  Co.  £70(^  and  to  follow  their  settle- 
■MBtfc"    !Ebo  nta  at  wUoh  tha  plafaitiff  had 
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inBurod  with  the  U.  Co.  was  not,  in  fact,  the  same 
as  the  rate  qieotfied  in  the  IJoyd's  policy. 

Hdd  (mwMB^  Wright,  J.),  <frt  tiy  olame,  on 
its  true  oooitniotioiDt  ooostitutod  k  tUptilrtlflin  by 

the  plaintiff  with  the  defendant  that  the  plaintiff 
had  inauml  in  the  two  other  companiis  on  the 
same  terms  as  to  risk,  the  siiiiie  rat*',  mid  identiuil 
int<»rcst,  as  was  thereby  undertaken  by  Lloyd's 
underwriters ;  that  such  stipulation  was  one  going 
to  the  root  of  the  trauwiotion,  and  therefore  a  con- 
dition preoedoDt  to  any  liability  under  the  Lloyd's 
polll^  on  the  pert  of  the  defendant ;  and,  aa  tho 
oooditian  bad  not  been  fulfilled,  that  tibe  defendant 
was  not  liable. 

Semble,  that  the  construction  of  the  clause  would 
have  been  the  same,  even  if  the  word  "  warrant<?d  " 
bad  not  been  used. — Barnard  v.  i'oier,  193 
— [1899j  1  a  B.  840;  62  L.  J.  Q.  IM;  68  L.  T. 
179. 

See  also  Ausitbaxiov,  3;  LrsvBASCS 
(Kum),  A. 

JN80BAKOE  (LIFE)  - 

Pvum^f  nomination — Ditpotition  or  charge— Will 
—Rtttdmaiy  bequest.— TeBtaiat  effected  a  policy  of 
insurance  upon  his  life.  The  mlee  of  the  inauranoe 
society  provided  that,  in  default  of  any  nomination 
by  the  assurer,  the  sum  iiisunxl  should  bo  paid  to 
his  assigns  under  any  dispusitiuu  or  charge  made 
by  the  assurer  specifically  affecting  the  said  sum, 
either  by  expteas  referonoo  thertito  or  by  roferonoe 
generally  tO  mmi  due  upon  assurance,  and,  in 
deCaoU  «  mht  nominatinn  or  diapoeititni,  llw  ram 
should  be  pud  to  tbe  anurer*s  widow  if  die  nr- 
vived  him,  and,  if  not,  to  liis  children  living  at  hLs 
death.  Testator,  by  his  will,  gave  three-fourths  of 
his  ri'sidiic  to  his  three  daughters,  and  the  reiiiaiii- 
ing  one-fourth  to  the  widow  and  children  of  his 
dWMMed  MNI.  Toatator  made  no  nomination  or  dis- 
poaitkm  of  tiio  ram  unleai  hf  the  above  xeridoaiy 
DeqneBt  Teatatot^  wife  predeceased  liim.  Time 
daughters  were  living  ut  hiH  death. 

Held,  that  testator  hud  not  by  his  will  disix)sodof 
the  policy-money,  and  that  the  contract  was  legal 
by  which,  in  the  oveuts  which  happened,  the  policy- 
moneys  should  go  to  Us  fbvso  oiugbtors. — In  re 
Damut  J)ane$y,  Jkmm,  e&n.  wn..  i.  13— £1882] 
SOLeS;  61L.^.Ch.0OSi  67IbT.M8. 

See   also   FBmniLT  SOOOnT,  4;  IfiUBTltn 

WOMAJJ,  3. 

INSUAANCB  (MAl:LN£i):— 

1.  CAoricrerf  freiijht — Ctaaaiion  of  hirt  in  eonse- 

quence  of  working  of  vrssi  j  Jk  ui'j  il>hi;/i  d  fur  more  tliiin 
twtnty-fonr  hiiurs  uwiiiiji'i  diunu'/r  'Kr<t!iii>iifd  Lij  per  Hi 
insured  wjainyi.  V>y  the  charter-party  of  a  vessel, 
the  chartered  freight  of  which  wtts  iusuretl  ngainst 
(i)ii*T  alid\  "fire,"  it  was  provided  that  the  vessel 
should  be  oired  by  the  charterer  at  a  stipulated  sam 
per  month,  and  uat,  in  tiie  event  of  loss  of  time 
from  collision,  stranding,  want  of  repairs,  break- 
down of  machinery,  or  any  cause  appertaining  to 
the  duties  of  the  owner,  preventing  the  working  of 
the  ves-scl  for  more  than  twenty-four  hours,  the  pay- 
ment of  hire  shoukl  cease  from  the  hoar  when 
detention  began  until  the  ship  should  be  again  in  a 
snfScient  state  to  resume  her  serrioe. 

During  the  continuation  of  the  charter-paitf,  and 
at  a  timo  when  the  chartered  freight  was  covered 
by  the  policy,  the  vessel  whs  d)iiiui>it.Hl  by  fire  to 
such  ati  cxteut  as  necessitated  her  being  repjiirod. 
During  the  time  the  repairs  were  being  done— for 
more  than  twenty-four  hours — the  hire  of  the  vessel 
"  ceased  "  within  the  meaning  of  tfafiduirter^parly, 
and  a  loss  of  ohaiterod  noigbt,  •monttt&g  to 


£179  6s.  6d.,  thereby  aooraed  to  the  shipowncir. 
In  an  action  by  the  shipowner  on  the  policy  to 
rsooTir  bom  the  undetwziteis  the  portion  of  this 
amooat  lor  wbieh  they  were  Ualdo, 

Held,  that  there  had  been  a  loss  of  chartered 
freight  by  the  perils  assured  against,  and  that  the 
]>laintiffs  wen-  entitled  to  judgment. —  The  Ali-s, 
I'.u.  &  AJ>.  527— [1893]  P.  109 ;  t>2  L.  J.  P.  D.  & 
A.W;  6SI..T.62;i. 

111.  I'hartertd  frtight — General  avtroft  Fortifu 
Mtate$netU  cftiuse.'— The  plaintiffs,  who  were  ownern 
of  a  diip  dbavtered  to  proceed  to  a  poet  in  the 

TTnited  States,  as  ordered  at  port  of  call,  and  there 
load  a  cargo  for  the  United  Kingdom  or  Continent, 
and  deliver  the  same,  effected  with  the  defendants 
an  insurance  on  "chartered  homeward  freight," 
the  voyage  being  described  in  the  policy  aa  from 
Livenoof  to  Dmawaro  breakwater,  and  thenoe  to 
or  one  other  named  port,  and  thenoe  to 
any  port  in  the  United  Kingnom  or  OontineBt 
within  named  limits,  and  general  average  was  to  be 
payiiblc  •'  us  p.T  fnrrij,'ii  Ktnteineiit  if  rfniuired." 
The  plaintitik'  ship  left  l^iverjiool  in  ballast,  under 
the  above  charter,  and  two  days  afterwards,  in  con- 
sequence of  heavy  weather  causing  lisr  tanks  to 
leak,  put  into  Holyhead  without  {BOBEdng  wpsBse 
in  so  doing ;  but  at  that  plaoe  some  sspmiw  wsi 
incurred,  and  throe  ds3rs  later  she  retonwd  to 
Liverj>ool,  where  further  expenses  were  incurred  in 
repairs,  but  none  of  the  items  of  ejcponditure  at 
Holyhead  or  Liverpool  were  incurred  for  the  pre- 
servation of  ship  and  freight.  The  ship  then  sailed 
for  Dclawaro  breakwater,  where  she  iwaivcd  Otdsn 
for  Baltimore,  to  whiidipott  she  prooeeded,  and 
there  loaded,  under  the  raarter,  a  oai!go  wbidi  she 

delivered  at  Harrow.  Ey  an  average  statement, 
prepared  in  London  neeorvling  to  the  allegeil  pro- 
visions of  American  law,  general  average  charges  in 
respect  of  the  expenses  incurred  in  Holyhead  and 
Liverpool  were  shown  aoumnting  to  £186.  include 
ing  a  sum  of  £154  for  wigss  and  viotnaUing  of  the 
crew  whilst  the  ship  was  at  Holyhead  and  livs^ 
pool.  Viv  the  statement  the  ship  was  made  to  boar 
£U'A  of  these  ehurges,  fuid  the  chartered  freight 
was  made  to  bear  £21.  In  resj)ect  of  the  dotejid- 
ants'  prop nrliou  (£11)  of  this  latter  sum  the  plain- 
tiAfcfOught  their  action,  alleging  that  a  general 
avenge  loss  had  arisen,  which  bad  been  properly 
adjusted  aocording  to  American  law,  and  that  the 
plaintiffs  must  be  treated  as  having  oontrfbatsd  to 
the  loss  on  the  basis  of  the  statement. 

Ilehi,  that,  as  the  ship  was  under  charter  l>Dund 
in  balla.st  to  load  for  the  returu  voyage,  and  the 
only  persons  interested  in  the  ship  ana  chartered 
freight  were  the  shipowners,  the  expenses  in  oncs- 
tion  were  not  a  genwal  average  loss  for  wlnw  tibe 
defendants  could  be  liable  under  the  policy  on 
chartered  homeward  freight,  and,  as  there  was  no 
necessity  for  uTiy  foreign  adjustment,  the  "  foreign 
statement "  clause  had  no  effect. — The  JirigeUa,  r.U. 
ftAJ».— C1883]P.  189. 

2.  Voyage  -  /'/>/,■  —  Dislinetion  lit(i.r,(n  inturrd 
voyage  and  ribks  inbiiTed — Deviation  rlnum-. — In  con- 
struing an  open  policy  of  marine  insurance  in  ord-  r 
to  ascertain  what  risu  are  covered  by  the  policy,  it 
must  first  be  ascertained  what  the  voyage  insured 
is.  If  the  goods  lost  never  were  upon  the  insured 
voyage,  then  the  policy  never  attached;  and  tbv 
fact  that  the  policy  contains  a  deviation  clanse  is 
immaterial. 

Consignors,  at  Bradford,  of  the  goods  in  qoes- 
tion,  effected,  through  their  agents  at  Liverpool,  a 
marine  policy  of  insurance  from  the  Mersey  to  any 
port  in  Poitqgal  or  Spain  "this  aide  Gibraltar, 
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iniik  Church  Act,  1869.  94 


and  (or)  at  and  from  thonce  to  any  pla< c  in  tlif 
interior,  including  all  risks  by  any  convevance 
wbataoever  from  tho  time  of  leaving  the  warehonae 
in  the  United  Kingdom  until  on  board  .  .  . 
lind  all  risks  of  every  kind  until  safely  delivered  at 
th<>  wiireLouHf  of  the  cousigncos."'  The  jKility  con- 
taintHl  thu  fulluwing  marginal  clause  : — "  Deviation 
and  (or)  change  of  vovage  .  .  .  not  iooladad 
ia  the  policy,  to  b«  held  oownd  st  a  premiom  to 
be  amuiged.**  ooiuignees  ware  merobants  at 
Madrid,  and  tho  consignors  intended  tlmt  the 
goods  should  bo  shippod  at  Liverpool  for  Seville 
and  carried  thence  by  land  to  Madrid.  By  the 
blunder  of  the  consignors'  agents  the  gooda  wero 
in  teot  dfldand  and  shipped  at  lAnrptm.  on  board 
!i  vessel  bound  only  for  Carril  and  Huelva,  on  the 
west  coast  of  Spain,  and  for  Carthrif^ena  jind  other 
ports  on  tho  east  coast  Sjtiiin,  Th*'  bills  of 
lading  of  the  goods  in  (question  were  nmdo  out  for 
Garihagena.  The  consignors  only  discovered  the 
miatake  after  the  veaael  had  sailed.  The  vessel  was 
loat  between  liverpool  and  Oarril,  a  part  of  the 
voyage  common  to  vessels  bound  oithar  for  the 
west  or  the  east  coast  of  Spain. 

Held,  that  tho  goods  in  questidn  never  were 
upon  the  innirad  Tovnge;  that*  oooMqnanUy,  the 
policy  never  attaehed;  and  tiiai  the  nnderwriiers 
were  not  liable  to  pay  the  consignors  the  amount 
of  the  goods  in  question. — Simoti  «t-  Co.  v.  Sedgwick, 
C.A.  1(53— [1898]  1  Q.  %  SOS;  SS  L.  J.  Q.  B.  16S ; 
67  li.  T.  785. 

3.  Warranty— Stramling — fAahility  of  imurer — 
Ooods  imnrfd  in  riln'ii  an'l  in  rra  ft — I'al nation  ttUitrd 
— "  Included  "  a<lvaiic*'  on  freiijht. — By  a  policy  of 
insurance  certain  maize  was  insured,  as  to  part, 
bom  San  Nioolaa,  and,  as  to  the  lemainder,  from 
Buenos  Ayres,  for  a  voyage  to  the  United 
Kingdom,  free  from  particular  average  unless  the 
ship  or  craft  should  be  stranded,  sunk,  or  burned. 

The  policy  included  all  risks  of  steam  navigation, 
and  ia  emit,  transhipment,  or  while  waiting  transit. 
Hie  maize  me  vsnied  m  tiie  policy  at  £7.940 

"(included  £1,361  (5s.  (kl.  for  advance  on  freight)." 
Between  San  Nicolas  iinii  Uut  iios  Ayre.s  the  ship 
stranded,  and  a  portion  of  the  cargo  wa>i  dischargeil 
into  lighters,  and  part  was  wetteid,  and  part  lost. 
The  ship  got  off,  and  at  Buenos  Ajrres  was  sur- 
veyed, and  was  admitted  by  both  parties  to  bo  sea- 
worthy to  continue  her  voyage,  and  thereupon  the 
I  Uncharged  cargo  was  reslupped,  together  with  tho 
Buenos  Ayres  portion  of  the  maize,  which  had  been 
awaiting  the  ship  in  lightsn*  On  the  voyage  to 
Surope  a  large  part  of  the  cargo  was  lost  ana  the 
remainder  damaged  owing  to  perils  of  tiie  sees. 
In  ail  action  raising  the  question  as  to  the  amount 
of  damage  recoverable  by  the  assured  under  the 


\,  that,  the  stranding  having  oocnired  before 
the  Bnenoe  Ayres  portion  of  the  mafse  was  on 

bnard,  the  assured  were  not  entitled  to  recover  for 
particular  average  loss  in  respei-t  of  it,  hut  only  in 
respect  of  the  mai/.o  shijtjKjd  at  San  Nicolas. 

UeLd,  also,  that  the  assured  were  entitled  to  have 
the  particular  average  loss  calculated  on  the  valua- 
tion stated  in  the  policy,  without  deduotion  of  tho 
amount  of  the  freight  advanced. — Thamet  and 
Jd.<!rtf\f  Marine  Ituurance  Co.  v.  Pitt,  Son.  <{:  King, 
0,B.I>.  346— [1893]  1  Q.  B.  470 ;  &S  L.  T.  624. 

4.  Warranty — Stranding — Free  from  particular 
average  »;</<•>*■  titr  ship  be  drinided" — Cargo  nut  <in 
board  at  time  of  ittrandiiig. — The  plaintiffs  etiVctetl 
with  the  defendants  an  insunuUM  OH  some  rice  on  a 
voyage  book.  Calcutta  to  Deraenwa  or  Barbadoes 
in  n  named  ship.  By  the  i>olicy  the  rioe  was  war- 
zmntad  free  from  average,  nntoss  general  or  the 


Hhip  be  stranded,  uml  (hero  was  a  special  memo- 
randum by  wliich  the  rice  was  "  warnint^nl  free 
from  particular  average  unless  the  ship  be 
stranded."  The  ship,  which  was  chartered  Of  the 
plaintiffi,  was  of  French  nationality.  GHie  en« 
countered  heavy  weather,  oVjli>:itir^  her  master  to 
jettison  some  of  the  rice,  and  Hulj«e(|uently  to  put 
into  the  ICwilitiM  for  repairs.  To  effect  these 
rspaira  the  cargo  was  discharged,  and  part  of  it, 
indnding  some  of  the  rice  in  qtMstlon,  being 
damaged,  was  rnndenmed  as  unfit  to  be  forwardea 
and  was  sold.  Whilst  the  ship  was  being  repaired 
and  whilst  the  whole  of  the  cargo  was  on  shore,  a 
<nrdone  burst  over  the  island,  during  which  the 
snip  stnnded,  md  was  abandoned.  The  remainder 
of  ner  oaigo  was  snbsequentiy  shipped  on  a  British 
vessel,  andafter  a  portion  of  it,  including  some  of 
the  rice  in  (question,  had  been  damaged  by  sea 
perils  on  the  voyage,  it  was  finally  delivered  at 
Barbadoes.  The  defendarts  paid  their  proportioil 
of  general  average  loss  and  forwarding  chaigM|» 
but  disputed  the  plaintiff's  datm  for  partionlar 
average  loss  on  the  rii-'>  hoM  at  Miinfitins  and  on 
that  damaged  in  tho  British  vessel. 

Held,  that  the  defendants  were  not  liaUe,  as  the 
stranding  UtAviaae  when  the  insitted  goods  wera 
not  on  bond  ue  ship,  and  tiierefbre  the  wafnoity 
against  particular  average  remained  in  force.— rAs 
AUace  Lorraine,  p.u.  &  A.U.— [1K93]  P.  209. 

5.  Wtarardy—'*  Frte  frvm  average  under  (hrm 

per  cent.,  n/j/'.w  general  or  the  ship  he  6«rn<"— 
Mtauing  of  "  bitrut^^  in  m'^morandujn  of  )xi/iVy.— 
Where  a  ship  has  sustained  Jiiimig''  by  reason  of 
fire,  she  is  not  "  burnt "  within  the  meaning  of  the 
memorandum  in  a  marine  insurance  policy  unless 
the  injury  resulting  from  the  fire  is  sufficient  to 
cause  some  interruption  of  the  voyage  so  that  the 
ship  is  thereby  temporanly  unna%nguVjle.  that  is, 
for  tho  time  incapable  of  being  proi)erly  used  for 
the  purposes  of  her  voyage. — The  Oleulivet,  r.D.  ft 
A.D.  671— £1893]  P.  161;  63  L.  J.  P.  D.  ft  A.  66; 

68L.T.  am. 

INTEREST  :— 

Legacij — lidt  n.tt  on  legocg — In  fant  tstcutor. — Tes- 
tatrix by  her  will  appointed  an  infant  one  of  her 
executors,  and  gave  to  himt  as^ndh  flMOWtorf  a 
lefwov  of  £1»000. 

Held,  tiuit  the  legacy  woold  not  mctf  interest 
until  the  infant  should  attain  twenty-one  years  and 
agree  to  act  us  executor. — lu  re  Gardner,  Long  v. 
Oardner,  cast,  sob.,  j.  208—67     T.  A62. 

INTERNATIONAL  LAW  :— 

International  law — Penal  and  private  actions- 
Foreign  judgment. — ^No  proceeding  which  has  for 
its  object  the  enforcement  by  the  State  of  punish* 
ment  for  breaches  of  its  laws  wiU  be  enforced  by  a 
foreign  trilnmal  wlii'ii  the  penalti"s  attailnd  to 
them  are  recoverable  at  the  inatauce  of  the  fcjtate, 
or  of  a  member  of  the  public  as  a  common  informer; 
but  it  is  otherwise  where  an  individual  as  such  has 
a  remedy  for  an  infraction  of  the  municipal  law. 
It  is,  moveover,  the  duty  of  fhf^  tribunal,  when  a 
penalty  of  this  nature  is  .sought  to  be  euforcfnl 
through  its  instrumentality,  to  decide  whether  the 
foreign  judgment  which  imposes  the  fine  or  other 
obligation  is  or  Is  not  penai  in  the  sense  of  inter- 
national law  al»ove  state^d. — /Tonti'i'/tnn  v.  Antrill, 
v.c.  574— [1893j  A.  C.  \M  ;  62  L.  J.  P.  C.  44 ;  68 
L.T.326. 

S 

IRISH  CHURCH  ACT,  1869  :— 

Begitter  <{f  miarrkige^—Iteturn  to  Begittrar-General 
— DMto  o/reder  to  make* — A  clergyman  of  the  Church 
of  Ireland  is  bonnd  to  fulfil  the  duly  (imposed  by 

47 


Digitized  by  Google 


06 


JuetUttlion  oj  Alarriaga, 


DIGEST. 


7  &  8  Vict.  c.  81  upon  rectore,  vicara,  and  curates 
of  the  then  United  Church  of  Kngland  txnA  Ireland) 
of  making  quarterly  returns  to  the  RegiHtrar- 
(leneral  of  all  marriages  entored  H^on  the  register 
of  his  choroh.— Jby.  ifcqp«0|  QAD.  (Ir.>— ^2 
L.  B.  Ir.  87. 

JAOHTATIOK  of  HABBIAOB.— Sm  Dirown,  8. 

JAMAICA,  LAW  of:— 

Ytarli/  or  kaif-ffturiif  himdt-'AxemMtU. — Where, 
by  agreemeDt  between  the  appelhiit  company  and 

the  local  Government,  second  mcrtpiifjo  boniis  were 
to  bo  issued  the  interest  (nou-curnuUtive) 

depemli  iit  on  tli"  yc.'irly  I'.'irnitjgs ;  then,  by  ti  law 
passed  to  give  effect  thereto,  the  booda  wore  treated 
as  half-yearly  bonds  with  iutereet  contingent  on 
half-yaeny  ptoftta ;  then  bond*  wave  iHuad  in  terms 
of  Ihe  agreenMBt  end  not  of  the  kw ;  and  then,  by 
%  oertificate  of  the  local  Oovemmcut,  the  bond^ 
were  erroneously  certified  to  bo  according  to  the 
litw. 

Held,  iu  a  suit  by  tlte  holders  of  the  said  bonds 
to  expunge  oertfun  items  debited  against  tlie  luUf- 
▼ear*s  inooma  to  the  projadioe  of  the  claim  for 
half-yearly  intanalk  that,  reading  the  agraaoieiit 
and  the  WW  together,  the  intention  was  that  the 
aooonnt  ahonld  be  taken  at  the  end  of  each  year,  and 
not  upon  the  footing  that  then  WIS  to  be  a  nst  at 
the  end  of  ever  half-year. 

Held,  further,  that  costs  of  issuing  the  bonds 
oould  not  be  obarged  against  inoome  to  thepreja- 
dioeot  their hoUMTS;  and  that,  with  regard  to  the 
expenditare  on  storee,  the  amount  chargeable  to 
any  one  jrear  must  be  regulated  by  what  is  fair  in 
the  interest  of  all  concerned. — Jamaica  JRaihmu 
Oo.  T.  AUvmey-UcnmU  oj  Jamaica,  P.O. — [1893] 
A.  a  187. 

JERSEY,  LAW  of 

Alienation  in  mortmain  of  aeiijneurial  lands — 
Mights  of  seigneur — Indemnity.  —  Where  land  in 
Jersey  held  of  the  Queen  as  lady  of  the  seigneurie 
thereof  is  brought  into  mortmain,  held  that  the 
V  IS  bound  to  pay  to  the  Crown  the  in- 
,'dlM  by  law  in  respect  of  the  consequent 
or  diminution  in  vulue  of  the  seignetiriul 
rights.  But  the  Crovru  is  not  also  entitled  by  tlio 
custom  of  the  island  to  preserve  its  seigneurial 
rights  by  interposing  a  nominal  vassai  called 
*' hoiumr  ru-itui  iiii'iirant  et  amfisqwint"  between 
itself  and  the  holders  in  mortmain  in  order  to  pay 
dntfes  and  servioe  in  respect  of  the  property. 

To  ascertain  the  amount  of  indemnity,  the  court 
should  not  refer  it  geuenilly  to  experts,  but  xliould 
itself  fix  the  jierreiitttgo  to  be  paid  by  the  pur- 
chasers, and  refer  it  to  experts  to  asoertaiu  the  true 
▼alue  of  the  property.  —  AUornqf-Qeneral  and 
Meoeiver-General  for  Jer^ei/  v.  2WiMr  (Solicitor- 
Otneral/or  Jertey),  P.a— A.  0.  SUM. 

JOINT  TBNANOT.— Bee  Mahmid  Woiuw.  2. 

JUDGMENT  :— 

1.  Attadirnent  —  Jurisdiction  —  Judgment  debt  — 
*'  Execution  " — Irish  Judgment  registered  in  England 
■—JudgmenU  Extension  Ad,  1868  (31  &  32  Vict.  c. 
56),  St.  1,  ^Debtors  Ad,  1869  (32  k  33  Vid.  c.  62), 
«.  5,— The  Judgments  Extension  Act,  1868,  gires 
no  jttrisffloiion  to  oommit  a  judgment  debtor  to 
prison  under  the  Debtors  .\ct  upon  the  certificate 
of  a  judgment  obtained  in  Ireland  and  rej^istered 
in  England  under  the  former  Act.  inasmuch  as 
snoh  committwl  is  not  a  process  of  "execution," 
and  the  general  woi-ds  of  section  1  of  the  Judg- 
ments Kxtension  Act,  giving  jurisdiction  to  the 
"Bwglish  oovrls  upon  snoh  a  judgment,  are  oon- 
tnuMlby  fsction  4,  and  Bmitad  to  "enoulioa" 


under  that  Act. — in  re  ff'o/son.  Ex  parte  Johnoon^ 
<  .A.  .H-{lMr|  lQ.B.Sl:ttL.J.  aB.85;e7 

L.  T,  ol9. 

2.  Drbtiir's  rr irrrsionary  interest  in  personalty — 
Creditor  appointed  rereiver — EguilaHe  execution — 
DeetotKum  charge — Sale  —  JuritHcHoit, — Iha 
ooort  has  no  jmisdioiaon  to  msike  a  dedaration  of 

charge  upon  a  jndpment  debtor's  reversionarr  j>er- 
soualty  iu  favour  of  a  judgment  credit*jr  wh'j  hjis 
got  himself  apptjint^d  receiver  of  such  property.— 
FloM  T.  rrentis,  CH.D.  STI.,  J.— £1^^]  2  Ch.  -128 ; 
61Ij.J.  ' 


Gh.70a;  «7L.T.  107. 

See  al.so  CovFi.iiT  oy  LaWS; 
Stati  tk  ok,  o  ;  Practice,  3,H. 


JUDICIAL  SEPARATION.— See  Divobck,  9,  10. 

jrSTICES  :  - 

1.  Appeal— Appeal  to  ijuarter  iwjuiotis  on  ground 
of  excessive  punisnment — Ikspondent  not  appearing — 
Jwritdidion  of  justices  to  ijuash  eonvidivn. — A  person 
was  oonvicted  and  seoteooed  by  a  magistrate  for 
in-treating  a  horse.  Upon  his  appealing  hi  doe 
form  to  the  court  of  quarter  session?*  upon  the 
ground  only  of  excessive  punishment,  the  prosecu- 
tor failed  to  appeur,  and  the  jostiaBB  ■ytirlml  the 
conviction  altogether. 

Held,  that,  since  tha praseontor  fsaladin  his  duty 
to  adduce  evidence  upon  tlm  mpsal  in  order  to 
iostify  the  santenoe,  the  jostioes  usd  no  materisk 
before  them  to  enable  them  to  decide  that  any 
punishment  was  proiK:r,  and  that  they  were  bound 
to  quash  the  sentence ;  and  that,  as,  upon  the 
authority  of  It.  v.  Vipont,  2  Burr.  1163,  a  convic- 
tion without  a  sentence  was  bad,  the  justices  had 

J'urisdiotaon  to  quash  the  whole  conviction. — £tg. 
'iMfjew  of  Surrey,  «.BJ>.  79— {1^92]  2  Q.  B.  719; 
61  L.  J.  M.  C.  200  :  67  L.  T.  266. 

2.  Ameal — Notice  of  appeal — 5ert«  upon  tolieitor 
who  kaaappeared  for  respondent  at  pdty  sessions-^ 
Sunmary  Jurifih''-tio,i  .irt.  1879  (42  «fe  43  Fid.  e. 
49),  s.  31. — ^The  ap^jellant,  against  whom  a  bastardy 
order  had  been  made  at  jtetty  sessions,  served 
notice  of  appeal  to  quarter  sessicms  ujvon  the  solici- 
tor who  had  been  retained  to  appear  for  the  re- 
spondent at  petty  eeesiona,  and  the  solicitor  acceoted 
service  on  hw  behalf.  The  quzlar  smaions  '***Hwrl 
to  hear  the  aroeal,  upon  the  gvonnd  that  tha  aar^ 
vioa  of  tha  noboe  of  appeal  was  bad. 

"BM,  afbming  the  decision  of  the  Queen's Boncih 
Division,  that  the  solicitor  upou  whom  the  notice 
of  appeal  was  served  hail  cc.ised  to  be  the  respond- 
ent's solicitor  when  the  proceedings  at  petty 
sessions  had  determined,  and  that  the  service  was 
bad.— An.  t.  Jutticet  Oi^ordshire,  O.A.  615— 
[1893]  2Q.  B.  149. 

A Mault— Complaint  by  or  on  behalf  of  party 
amrieved—Convidion^ii  26  VicL  c  ioo,"  s.  42— 
Wife  26  Vid.  c.  80^ «.  9.— Apolioeofflearwho  appeals 
as  oomplainant  on  a  charge  of  aaaault  at  petty 
seeaions  is  not  aparty  acting  on  behalf  of  the  petaon 
aggrieved  wiUun  tiw  meaning  of  M  A  Tiot 
c.  1(K),  s.  42. 

A  complaint  by  or  on  behalf  of  a  person 
aggrieved  by  a  common  assault,  or  affirmative 
evidence  that  the  aggrieved  person  has  declined  or 
refused  to  pret^  ft  OWnplahlt,  ia  necesaary  to  found 
the  juriamiBtioii  of  justiees  at  petty  sessions  to 
summarily  convict  an  offender  under  24  A  25  Viet 
c.  100,  a.  42,  and  25  A  26  Vict,  c  oO.  s.  9.— i^T. 
Justices  of  Wicklow,  q.B.9.  (b.)— SO  L.  B.  MS. 

4.  Case  stated — Justices  ading  under  private  Ad — 
"  Court  of  smanuuy  juriadietion  " — iSuinniary  Juris' 
dieUon  A9t,  1879  (42  £49  Viet,  c'49),  s. 
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Justices, 


DIGEST.     Laiuled  Estates  Court  (Ireland).  9i 


prttatiun  Act,  1889  (52  ifc       \'id.  s.  13.  Bub- 

Mctivn  11 — CuiistriictioN  uf  j>rii<itr  Ai  t  enlargimj  the 
ambit  of  a  bvrvuijh. — By  u  private  Act  of  1845 
(8  4  9  Vict.  c.  vi.)  provisions  were  made  for  the 
bsneAfc  oi  (he  Itaanm  of  thA  boraogh  of  LaioMter, 
and  eortaiit  bads  WM  vtttod  ib  "dApntias"  In 
tnut  for  the  fn-emen,  to  whom  iSmf  won  to  be  lot 
out  ill  ailutuujuts. 

An  ap}^»eal  was  givoii  hy  tilO  Act  from  the 
decision  of  the  depatieM  to  the  jtiatiOM  of  the  }>eace 
for  the  bcwongb,  whoee  decision  wet  to  l>i>  "  tiual 
nd  ooneloriTe  upon  ell  pertiee  oonoemod,  and  not 
to  be  reoMyfable  hr  mitonri  or  any  other  writ  or 
process  whataoovw  Into  aay  of  Her  Jfejeity'e  oonrta 
of  record." 

By  the  Leicester  Extension  Act,  IH'M  f".  1  ,'4  "),"> 
Vict.  c.  c),  the  lituit«of  tho  borough  wero  oxtt.'uded, 
and  certain  adjoining  parishes  and  places,  in  the 
Aot  called  "  the  added  area,"  were  taken  in.  The 
raepondent,  a  freemen  of  the  boronsh,  but  resident 
in  this  "  added  area,"  made  appUoation  for  an 
allotment,  which  was  refused  by  the  deputies  on 
the  ground  that  ho  was  not  rcsiili-nt  in  the  borough 
withm  the  Act  of  1845.  This  decision  was  reversed 
OD  ap^)eal  to  the  jnstioes,  who  statod  a  case  for 
the  opinion  of  the  High  Court,  on  the  hearing  of 
which  it  was 

Held,  (1)  that  the  jostioes  were  sitting  es  n  court 
of  summary  jurisdictioD,  within  the  meening  of 
section  13,  sub-section  11,  of  the  TntcrjiD  tation 
Act.  1889  (52  &  53  Vict.  c.  <)3),  and  that  Hcction  33 
of  the  Summary  Jurisdiction  Act,  1879  [12  &  43 
Yiot.  0.  49),  conferring  on  any  person  aggrieved 
the  tight  to  appeal  by  special  oaae,  t^pliea  to  this 
,  notwiflwtanding  the  exoceas  pcotimn  of  the 


eiifmte  Aot;  and  (2)  that  vbo  effect  of  eidarging 

fha  ambit  of  the  borough  wiis  to  increa.se  the 
number  of  fret'ini'ii  to  be  beiiotittHj  by  the  A'jt  of 
1845,  and  that  tho  rosiHindi-nt,  ivs  li  frooman 
resident  within  the  "added  area,"  was  entitled 
to  the  allotment  for  which  hu  had  applied. — 
JJqMUet  of  the  Freemen  of  the  Borough  of  Leicttter 
T.  LmBitt,  (I.B.1K— 62  L.  J.  M.  C.  51 :  68  L.  T.  201. 

6.  Case  liated — Vagrancif — "  Hrhavittg  in  riotous 
er  indecent  manner  " — Acquittal  by  quarter  tessiont — 
Sigkt  of  appeal  to  Sigh  Court  bi/  ease  stated — Ques- 
tion o/ faet—ragrmt  Act  (5  Geo.  4,  c.  83),  «.  3.— 
Section  S  of  the  Vagrant  Aot  (5  Geo.  4,  o.  83) 
enables  a  justice  of  thn  peace  to  impose  a  term  of 
imprisonment  upon  (liinongst  others)  every  oonimon 
prostitute  wandering  in  the  public  streets  and  '*  be- 
naving  in  a  riotous  or  indecent  manner." 

Held,  that  the  question  whether  a  person  has 
been  gmUar  <^  behaving  in  u  riotona  or  indeoent 
f»fmMitam  witidn  fho  meaning  of  tUa  section  is  a 
question  of  fact  for  the  juHtice  i>r  justices  to  <leter- 
mine,  and  from  such  determination  no  appeal  lies 
to  the  High  Court  by  case  stated. — Bonner  v. 
Lushington,  q.b,d.— 68  L.  T.  91. 

6.  Conviction — Follovnmj  a  yenon  vriih  a  view  to 
comjttl  htm  to  abstain  /mm  dnim/  r^'^'  irhi'  h  hi-  Itna  a 
Irifal  riyht  to  dtj—Tkftctiix  tttit^witt  <•/  fjfiyicr  in 
summotis  and  conviction — Certiorari — Conspiracy  and 
Protection  of  Propniy  Ad,  1875  (38  dr39  Vict.  c.  86), 
f.  i^Bitu  of  Ju«ticet — Bemote  interest. — A  summons 
nnd  oonviotion  under  section  7  of  the  Conspiraoy 
and  Protectiott  of  Pro]x>rty  Act,  1873,  for  following 
a  person  with  a  view  to  compel  him  to  abstiiin 
from  duing  any  act  which  he  has  a  legul  ri^'ht  to 
do.  oii^'ht  to  state  what  was  the  act  wliich  tlio 
defendant,  by  following  tlio  informant,  endeavoured 
to  oonpel  him  to  abstain  from  doin^. 
A  oonviotion  which  did  not  oontam  aooh  a  state 
>  hflld  to  be  bod*  and  an  aaMndnunt  lefusod,  it 
inppaaiingthntevidaaoa  waa  given  at  the  trial 


before  the  justtcen  as  to  what  was  tho  m:t  which  the 
informant  was  prevented  by  tho  conduct  of  the 
defendant  from  doing.— ^2^.  Mackensie  and 
others,  q.D.D.  144— [1892]  2  Q.  B.  619;  61  L.  J. 
M.  C.  181 :  67  L.  T.  201. 

7.  Costs — DitmisMil  i>/ information — Ordtr  a<jain»t 
conplaiuaut  to  jxiy  'oM — Enforcement  by  commital — 
Summary  Jurisdiction  Acts,  1848  and  1879  (11  <k  12 
I'id.  c.  43,  «.  22 ;  42  <t  43  Vid.  c.  49,  ss.  33,  47).— 
Where  an  information  is  dismissed  by  joatioea*  and 
an  order  for  ooata  is  made  against  ilie  eomplsanant. 
if  no  sufficient  distress  is  found,  and  it  is  proved 
that  the  complainant  hius,  or  has  liad  since  the  date 
of  the  order,  means  to  pay,  such  order  may  be 
enforced  by  committal. — Beg.  t.  Lord  Magor  of 
f.ondon,  Sa  parts  Boater,  9.BJ>.— [1889]  8  Q.  B. 
146. 

See  also  F'kiendi.y  SocrEXY,  1 ;  Lioxirsixo  Acts, 
2-7;  Local  Goverxmext,  3»  10,  IS;  MApmim^ 

WosLiJf,  4  ;  Poor  Kate,  4. 

JUSTICES  (IRELAND)  :— 

Appeal  to  quarter  sessions  —  Notice  of  appeal-^ 
Seven  day*'  notice  of  intention  to  proteeute  appial— 
mamp— Petty  Sessions  (Trdand)  Act,  1851  {iiib  16 
Vid.  c.  931,  ««.  12,  24— Clerk  of  Petty  Seuions 
(freland)  Act.  1858  (21  *  22  Vid.  e.  100),  «#.  8  (6). 
1  1. — In  appeals  from  petty  sessions  under  14  &  15 
Vict.  c.  93,  s.  24,  the  notice  in  writing  to  b«»  given 
by  the  appellant  to  tho  opposite  party  at  least  seven 
clear  days  before  the  commencement  of  the  sessions 
to  wUoh  the  appeal  is  made  of  his  intention  to 
proeeoote  his  appeal  is  not  a  "  notice  of  appeal " 
within  21  d;  22  Viet.  e.  100,  s.  14,  and  schedide  0., 
so  as  to  require  a  stamp. — R^.  JtuUm  tff  Oork, 
Q.B.D.  (Ir.)~30  L.  R.  Ir.  679. 

LAXD  SOCIETY  :— 

Rules — Cdustruction. — A  land  society  was  formed 
for  tho  purchase  of  an  estate  to  be  sold  in  lota  to 
the  members,  each  of  whom  coTenanted  to  abide 
by  the  nlea  of  the  society.  The  estate  waa  pv^ 
ohaaed  by  tntstees  for  tike  aodety,  and  the  purobaaa* 
money  was  stKiured  by  mortgages,  on  which  the 
tru8t«M.>s  wero  liable.  The  astato  was  iiivide<i  into 
numbered  allotments,  and  a  price  set  oT)i)osite  each 
number  to  be  paid  by  monthly  iustaiiueuts,  and 
such  allotments  were  to  bo  allotted  at  that  price 
nnleas  previously  sold  by  anctton.  By  rale  36 
members  were  reqmred,  in  addition  to  the  prfae  of 
their  allotments,  to  pay  a  i)roportionat<>  part  of  the 
price,  expenses,  uuJ  interest  payable  in  respect  of 
Allotments  held  from  tiine  to  time  by  the  trustees. 
The  rules  further  provided  for  the  forfeiture  of 
allotments  in  case  of  default,  and  declared  that  the 
xichts  of  the  defaulting  member  in  respect  of  audi 
auotmenta  ahoold  absolntdy  cease;  they  em- 
]iowered  the  trustees  to  sell  such  forfeited  allot- 
ment's, and  required  them  in  tho  event  of  a  sale, 
after  ilfihu'ting  all  moneys  puyable  imder  the  rules 
by  the  defaulting  member,  to  juiy  him  the  Burjtlus 
of  the  proceeds. 

Held,  that  unallotted  and  forfeited  allotments 
were  ulotmenta  bdd  from  time  to  time  by  tibe 
trustees  within  rule  35,  and  that  members  were 
liable  for  oontributions  in  respect  thcceof. — Hill  t. 
Onmk,  O.A.—t^  L.  J.  a  B.  146;  68  L.  T.  661. 

LANDED  ESTATES  COURT  (IREL.iXD)  :— 

1.  Ci'Hveriion — I'ttitim  for  titU  by  nwner — 
Marritd  woman — J  n':inrih'-rt'l  ond  tmiiicumbfrtd 
esiatf. — Upon  the  petition  for  sale  of  an  unin- 
cumbered estate  by  a  feme  cwrrte  owner  a  oonver- 
sion  of  zaalty  into  penonalty  is  not  worked  by  (a) 
the  pwaantotion  of  the  petition,  (i)  tiia  oooaenfcof 
the  feme  eeverte  under  rue  12,  or  (e)  a  ognditMinal 
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order  for  sale  where  the  feme  wvertf  dies  before  the 
order  is  made  absolute,  nothwitbstanding  that  an 
actual  sale  is  tubseqiieiitly  had  on  the  petition. 
For  such  purpose  the  nlnointe  order  for  eale  does 
not  relate  biick  to  the  ci  niJitioiial  onler. 

An  absolute  order  for  sale  niade  on  the  petition 
of  the  owner  of  an  incumbered  estate  works  a  oon- 
veraion  when  from  the.  oirourastanocs  of  the  eatate 
(e.jr., »  email  fee-fann  rent)  it  must  bo  assumed  that 
the  petitioonig  owner  intended  the  whole  estate  to 
be  sold. 

In  re  Beamish' a  Estate,  27  L.  R.  Ir.  326,  dis- 
cussed.— Jn  re  Henry's  Ettate,  L.J.  (Ir.} — 31  L.  K. 

2.  Prudi<y—PdUiiM  fur  tak  bi/  inomiirmutr — 
tertotu  wrongly  dettrUttd  a*  ownert — Landed  Eatatft 
Oourt  {Ireland)  Ad,  1858  (21  A  22  Fid.  c.  72),  ».  1. 
•>-A.  appointed  two  penooi  truteei  of  hit  will,  ami 

D.  ezeootrix  fliOTeof.  He  therehy  deviied  oertaiu 
lands  to  the  trustee.?  iipun  trust  to  peniiit  D.  to 
receive  the  rents  and  prorits  tlieieof  during  hor  life, 
and  iiftor  her  doceoso  to  them  "absolutely  to  sell 
and  dispose  of  the  same  at  their  disorotiou."  He 
also  appointed  D.  renduary  devieee  and  legatee. 
One  of  the  tnuteea  died  helore  the  testator,  and  the 
other  disclaimed  the  tnut.  D.  survived  and 
appointed  by  her  will  E.  and  F.  as  her  executors. 
After  D.'s  doath  an  action  was  brought  in  the  Chan- 
cery Division  to  adminiiiter  the  estate  of  A.  An  in- 
cumbrancer filed  a  petition  in  the  Land  J  udge's  Court 
for  the  sale  of  the  leadi  so  deviled,  naming  therein 

E.  and  F.  aa  owners.  On  motion  to  diwnift  the 
petition  as  against  E.  and  P., 

Held,  that  E.  and  F.  were  ueithi  r  trustees  for 
01x1(3  nor  owners  within  the  meaning  of  section  1 
of  the  Landed  Estatoa  Court  (Ireland)  Act,  1858, 

Sembkt  the  course  for  the  ijivumbianoer  to  adopt 
wonld  he  to  apply  in  the  adnumntration  aotion  for 
the  appointment  of  new  trustees  of  the  will  of  A. — 
In  re  Weir'e  Ettak,  L.J.  (Ir.)— 29  L.  R.  Ix.  m. 

S.  Amftoe— JBeonW  over  fsimni's  jitfemf — Appli- 
cation by  lamllord  for  Itave  to  commenai  actiun  to 
recover  jAMSni'saii'it  fur  iion-fxif/mrnt  of  rent — Jtirimlit:- 
to  iinpijst  ti  riM  —  lh*i'hi(littii:t'  -  Ciiiitrmpt  of 
court. — Where  a  receiver  has  been  appointed  over 
lands  held  at  a  rent,  the  landlotd  must  obtain  the 
leave  of  the  oontt  before  he  can  oommenoe  en  action 
to  recover  possession  for  non-payment  of  rent ;  and 
in  grunting  such  applicjilion  the  court  has  juris- 
diction to  unposo  terms,  .such  as  that  the  proceedings 
shall  not  be  commenced  for  a  specified  tiuio. 

In  disposing  of  such  applications  the  court  will 
be  slow  to  niterfere  with  tne  rights  of  the  landlord, 
and  wiU  only  impoee  oonditions  when  neoesaarr  for 
the  benefit  of  the  estate  for  sale,  and  not  likely  to 
occasion  tli^  landlord  appreciable  injury. 

The  disobtdience  of  an  order,  even  though  im- 
TOOvidently  ma<1e,  is  a  contempt  of  court. — In  re 
Batterd.if's  Estute,  L.J.  (Ir.)  -31  L.  R.  Ir.  73. 

4.  SuU — Tithr  rent-chdnje — Iteiital  hikI  runilttiun/t 
— VomiKiiMfioii. — Notwithstanding  the  gradual  ex- 
tinction of  tithe  rent-charee  since  the  Irish  Church 
Act.  1869,  the  court,  aoberiog  to  the  practice 
uniformly  followed  since  the  decision  in  In  re  Bame- 
tBdJtVe  Eetate,  Ir.  R.  1  Eq.  304,  declined  to  give 
OOmpensatioii  t<  i  m  purchiisor  at  a  sule  in  'Muy,  \  H'M, 
on  a  rental  published  in  18S9  for  tithe  rent-charge, 
of  which  no  mention  was  made  in  the  rental  or 
oonditaouB  of  sale,  and  of  the  existence  of  which  the 
pnrchaeer  was  ignorant  whm  parohasing.  In 
future,  where  sale^  take  place  on  rentals  in  which 
the  particulars  of  tithe  rent-charge  are  not  spe- 
citioally  stated,  and  where  the  purchaser  is  not, 
by  such  rental,  debarred  from  claiming  compensa- 


tion, the  court  will  enter tiun  a  claim  for  com- 
pensation by  the  purchaser  in  respect  of  tithe  rent- 
oharge  iinknoern  to  him  at  the  date  of  his  pnrchsia 
In  f*  BaaVt  StUUe,      (Ir.)-Sl  L.  B.  Ir.  M. 

5.  Asfeof  o  atteriftee—JurU^eltem  f»  pompom  tak 

— Right  to  hurt-  .  d't'.i-  nfrrr.l  f,,r  tale. — Although  the 
court,  in  analogy  to  its  undoubted  power  to  refnsa 
to  sell  at  a  sacrifice,  hai  jurisdiction  to  postpone 
offering  an  incumbexed  estate  for  sale,  such  jam- 
diction  should  be  oalyaatercisod  under  very  pecoliir 
eirewnstaaoee.  and  inyineral  the  ooorfe  wilt  reoog* 
nise  the  right  of  an  inanmbraneer  to  inaiat  apes 
having  the  property  put  up  at  least  once  to  publi: 
competition,  unless  the  owner  Or  inoumbraucen 
diMipprx)ving  of  an  attempted  aale,  are  williag  to 

pay  hitn  off. 

SunUe,  a  judgment  for  admiuistrulion  before tts 
filing  of  a  petition  is  not  in  itself  sofficient  eeasi 
against  a  oimditional  order  for  sale. — /«  rv  /mWi 

Estate,  L.J.  (Ir.)    31  L.  R.  Ir.  16S. 

6.  Sale  of  hotel  and  reMnnmut  in  ponmntn 
mm'tw— JOc/ay  in  eumplftiny  pnrchaae —Premiui 
ixirfijtt — Duties  as  to  presernttiim  (f  h''~f  ,i'-^ — '  ". 
saduti. — Premises,  including  an  hotel  and  restAU- 
rant,  were  sold  in  July,  ISyi,  the  particulars  stitinj; 
that  a  retail  spirit  licence  was  attached,  that  tlte 
])remiscs  were  m  the  posseasion  of  a  receiver,  nd 
that  the  lioenoe  would  be  handed  to  the  muolnsw. 
The  porobaie-money  was  not  lodged  tul  Ksrek, 
lsD2,  and  the  convcyanre  was  not  t.'ilcon  oat  till 
May,  1S'.)2.  The  purchasers  in  the  nieantime  tailed 
to  let  the  hotel  and  restaurant,  wliich  remained 
vacant.  The  receiver  informed  the  purchasers  that 
he  had  no  funds  to  pay  the  duty  for  the  licenos  at 
theOotober  sessions,  1891,  bat  offered  to  advance  it, 
if  necessary,  to  keep  the  licence  alive.  In  ooose- 
quenoe,  however,  of  a  statement  hy  the  local  officer 
of  Inland  Revenue  that  it  would  be  time  enoogtL 
to  pay  the  duty  when  a  tenant  was  obtained,  it  vu 
not  paid  in  Ootober,  and  no  renewal  waa  obtained. 
An  application  hy  the  purohaseie  for  a  new  liosaee 
in  September,  18!>2,  was  refused,  on  the  groondthat 
the  premises  still  remained  unoccupied. 

field,  that  tli'Te  was  no  fiiihire  of  duty  on  tt* 
part  of  the  receiver,  and  that  the  purchasers  oouU 
not  sustain  a  daim  foroompaniatioBfortiwkHsf 
the  lioenoe. 

SemUe,  either  on  making  a  letting  to  a  smtriils 

tenant,  or  undertaking  to  carry  on  the  basinM 
themselves,  the  purchasers  would  be  entitled  to 
obtain  a  licence. — In  rs  Hogi't  EtUUe,  £jr.  (b.)— 31 

L.  K.  Ir.  m. 

L.\.XDLURD  and  TENANT:— 

1.  Agreement  fur  lease — "  Oimttl"  tovtvants— 
Public- hoiue— Covenant  agmnat  amgnmaU  mtimd 
consent— Proviso  for  re-'tnint---Date  ey^  eommnetmmt 
of  term — Parol  evidence  ^  Option  to  renew — Sptrti- 
performance — Ventlor  and  Purehatfr  Act,  1874  (37  i 
38  I'ict.  c.  78),  s.  9.  An  ui^Ki  irK  ut  for  the  of 
a  public-house,  dated  the  1st  of  April,  pi-urideii  f  jr 
a  term  of  three  years,  with  an  option  to  renew  for 
another  seven  years,  and  for  possession  to  be  gtvea. 
"  within  one  month  from  thia  ^te,**  Iwt  conSuMd 
no  reference  as  to  the  covenants  to  be  inserted  ia 
the  lease.  The  lessor  insisted  upon  covenants  by 
the  lessee  (1)  to  reside  on  the  premises  and  per- 
.sonally  conduct  the  business ;  (2)  not  to  assign 
without  consent,  and  that  the  provMO  fot  re-entry 
should  extend  to  tiie  breach  of  any  oof«Mat.  Us 
leasee  olqeoted  that  Oeee  wen  not  "nsoal" 
clauses. 

Held,  that  covenants  (1)  and  (2)  could  not  be  in- 
sisted upon  as  usual  covenants  ;  and  on  this  point 
the  fact  that  the  sul  jejt-oiatter  of  the  lease  was  a 
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public-house  made  no  difference,  and  that  the 
proviso  for  n-«iitiy  muit  be  limited  to  the  mm  oI 
non-pajnnflflt  of  tmt. 

n^viSrrmn  V.  TJay,  3  Bro.  C.  C.  632,  followed. 

Held,  also,  that  the  couiinenceinent  of  the  term 
fould  be  collected  from  the  agn  .  nu  nt  us  a  whole, 
sod  that  the  day  posMaaioD  was  given — a  fact  on 
which  evidence  waa  admitted— mM  til6  date  from 
wliieh  the  leaw  «m  to  oombwiiim!,  and  eoMaqiMintly 
tiiat  fhere  waa  a  valid  MBteMl. 

MarshM  Y.  Berridgt,  19  Gb.  D.  283,  dkouwod  and 
applied. 

Where,  on  a  summons  under  the  Vnidor  and 
Purchaaer  Act,  1874,  objection  is  taken  that  the 
oontiaflti  Si  valid,  i«  not  one  of  which  spedfio  par- 
ioiiiianoa  can  be  obtained,  fa  court  will  axpwiB  aii 
opinion  inion  tte  ooaitmetion  of  die  oontniot,  and 
wul  decide  any  question  raised  at  tlie  heiiriuff  of 
the  Bummonn  w)iich,  if  left  un(IcH.idfd,  lould  be 
raisnd  again  in  an  action  for  (liiiii;ii,'>  s. 

Quart,  whether  there  is  uny  ditTitn  iice  between  a 
lease  for  three  yean,  with  an  option  to  MB0w  for 
another  Mven  yean,  and  a  learn  tor  ten  Team,  with 
an  option  to  determine  at  flie  end  of  ttie  flnt  ffaxee. 
— In  re  Lander  and  Bagjey't  <\>idraH,  cn.D.  Clll.,  J. 
—[1892]  3  C!h.  41 ;  61  L.  J.  Ch.  707 ;  67  L.  T.  521. 

2.  CbwiMiiif  im(  <o  aaafgn  wtfhoui  eonmil—Bnaeh 

— Mnisitm/ rlamayes. — A, leaee contained  h  covenant 
that  tho  lessee  would  not  assign  or  subli-t  the 

{)remiscs  witliout  tlie  consent  in  writing  of  the 
eeaor,  such  consent  not  to  be  uureaaonably  with- 
held to  a  responsible  assignee  or  snb^taWnt.  The 
leeeee.  without  aaking  the  lewoc'a  oonaent,  niblet 
the  pramtee  to  a  penon  who,  be  kninr,  wai  going 
to  use  them  as  a  distillery.  Tho  premiaea  were 
bomt  down  hy  a  fire  arising  from  uie  OM  d  the 
premises  as  *  OHtflltKj.  b  an aotion  foT  famidi  of 
covenant. 

Held,  that  the  loes  caused  by  the  fire  waa  the 
natural  oonaeqoenoe  of  the  bNaeh,  and  was 
reooreraUe  aa  damagee  in  fba  aetioa.^£«|)la  v. 

Bf,ger$,  Q.B.D.— [1893]  1  a  B.  31 ;  68  L.  T.  584. 

3.  Comxmt  toj^  ehargtt — ^Auaaoaoe  armtig/rom 
tmdUion  of  ifratns — "  Charget  ehturaed  on  the  Uuor 

in  refited  fif  the  premiseg'^ — t'liblic  Health  {Lomlon) 
Act,  ISfn  (^i  ,{  00  Vid.  ,-.  7(>\  -In  the  leas.'  of  a 
house  by  the  plaintiff  to  the  (ii  fciidiiiit ,  the  defend- 
ant covenanted  to  "  pay,  bear,  and  diecharge  all 
land  tax,  sewen  rale,  main  drainage  vatek  nd  all 
olh«r  ratea,  tax«.  aaaaamente,  charges,  or  im- 
podtioM  wbatefer,  parliamentary,  parochial,  or 
othcrvvisf.  which  now  are,  or  fit  any  time  diiritig 
the  contiiuiaiiLi-  of  tliis  dcmirto  rniiy  ho,  taxed, 
charged,  assessed,  or  imposed  upon  the  said  demised 
premiaei  or  any  part  thereof,  or  on  the  said  yearly 

ortonRM0t7Se%idpnmiM  for 

The  plaintiff,  having  incurred  expenses  imder  the 
Public  Heiilth  (Tjondon)  Act,  1S<>1,  in  remedying  a 
niuHancc  arising  from  an  ese.'ijie  ot  sewer  gas  fioiu 
the  drains  of  the  house  into  the  basement,  brought 
an  action  against  the  defendant  to  noovar  these 
eamoM—  frm  him  imder  the  lorHaimr  covenant. 

Staid,  that  the  aotlon  waa  maintafaiaole. — Smith 
T.  Bobinton,  Q.B.D.  588— [1893]  2  Q.  B.  53. 

4.  Coienant  to  repair — Breach  of  coitnants  to  hqi 
pre7ni«es  in  repair  and  deliver  up  in  repair — Acln'tit 
by  iatuUord  dmring  vmtinumee  ^  term  and  at  end  of 
mm — Mdhod  ofatmting  damaga  in  meond  odlAm.— 

Two  years  before  tbe  detertniiiatinn  of  a  lease  a 
landlord  brought  mi  aeliuii  against  his  leinint  for 
broach  of  covenant  to  keep  the  promisee  in  repair. 
The  tenant  denied  liability,  but  paid  a  sum  into 
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court,  which  the  landlord  accepted  in  aatiafaottoa 
of  his  claim,  and  the  action  was  stayed.  After  the 
determination  of  the  lease  the  landlord  brought 

another  action  for  breach  of  e  iveuant  to  keep  the 
premises  in  n  pair  and  for  breacli  of  covenant  to 
deliver  in  repair.  No  repairs  were  done  to  the 
premises  between  the  date  of  the  first  action  and 
the  cud  of  the  lease,  and  die  particulars  in  the 
aeoond  e^jtiffn  inftl^ded  all  mattore  whioh  had  been 
daimed  for  in  the  first  aotfam  aa  wdl  as  some  addi- 
tional it'ems  of  non-roijair.  Tho  official  referee,  in 
aBsessiiig  the  damages,  ascertained  what  sum  waa 
re<juii  e<i  to  j  ut  tlie  premises  into  repair,  from  which 
ho  deducted  the  stmi  paid  into  court  and  accepted 
in  the  first  action,  and  fat*  Jodgmsnft  tor  the  plain- 
tiff for  the  balanoa. 

Aid,  that  the  offldal  referee  bad  am— sd  ifaa 
damages  in  the  right  manner.— fl«icle»»o»T.  Thorn, 
Q.B.]>.  509— [l«ya]  J  Q.  B.  1(34. 

5.  Covenant  to  repair— Jh/rdt  due  to  age  and 
charadr-r  i-f  ifi'm'S'J  jirrn.ifr.'. — In  dotermining 
whether  there  Jtias  been  a  breach  of  a  covenant  to 
repair,  regard  must  b<>  hwl  to  the  age  and  character 
of  the  demised  premises;  and  if  the  promises 
through  their  own  inherant  defects  ftJl  in  the 
course  of  time  into  m  partionlar  condition,  the 
results  of  their  being  in  that  oonditicB  ate  not 
breaches  of  a  covenant  to  repair. — Litter  T.  Zotie  4 
Nesham,  CA.  626— [1893]  2  Q.  B.  212. 

6.  DiatreM — Broikiinj  open  otttrr  door — J/ain  door 
o/  worthome  irithin  dnnited  premieet  Bight  <^  dif 
trainer  hrinij  law/nlhf  withm  dmiotd  premuet  to 

hrrak  ih'<-r        irtirthonst. — A  landlord's  broker 

entered  upon  demised  premises  to  distrain  for  rent. 
Being  already  peaceably  and  lawfully  in  a  court- 
yard which  formed  ^>art  of  the  demised  premises, 
ho  then  broke  the  mam  and  outer  door  of  a  ware- 
house abuttanjg  on  the  courtyard,  also  part  of  the 
demised  nremues,  and  fhere  distrained  upon  certain 
goods.  In  an  action  by  tho  j  laiiitifT,  who  was  the 
tenant  and  occupier  of  tho  cuuityard  and  ware- 
house, for  tiespaai  lor  bNalinc  the  door  d  tlm 
warehouse. 

Held  (by  Bowen,  L.J.)i  and  affinned  by  the 
Court  of  Appeal,  that  the  door  of  the  wacwioaaa 
was  an  «*otttar  door"  witidn  «h«  msMiiiw  cf  the 

principle  that  outer  doon  may  not  be  broken,  and 
that  the  fact  that  the  broker  was  already  lawfully 

within  tho  dennsed  pn  iuises  did  not  give  him  tim 
right  to  break  open  the  door  of  the  warehonae.— 
Ameriaiti  Conrfritriiteii  Mi(*t  Co,  JTsMipy,  OLA." 
62  L.  J.  Q.  B.  3K8  ;  68  L.  T.  742. 

7.  Didrtin— llriit  iKiijaU:  in  adrunrr  if  rftjin'rfd— 
Jit'ifimablt  notice  o/  (irutimil.  -  -The  effect  of  the 
words  "  rent  payable  quarterly,  and  always,  if 
required,  a  quarter  in  advance,"  in  an  agreement  of 
tenancy  is  to  make  the  rent  payable  a  quarter  in 
advanoe  thronghont,  and  the  landlord  is  entitled  to 
payment,  or,  in  default,  to  distrain  for  the  rent  of 
the  current  quarter  at  any  time  during  the  currency 
of  the  (juarti'r  on  giving  reasonalile  notice  of  his 
demand.  The  question  of  the  reasonablenoss  of 
the  notice  is  one  of  fact,  and  must  depend  npon  tho 
pwrtacnlar  ciroomstanoes  of  the  oaae.— XoncKm  and 
WeOminiler  Loan  Ob.  T.  Zondoa  ami  IhMmWmtnm 
Raihmy  Co.,  q.B.l>.  67(^[lil88]  2  Q.  B.  -tf ;  d2 
L.  J.  Q.  B.  370 

8.  DiMrtM — Fra;j<  uf  title  in  ttttor — Estoppel-^ 
Right  to  dulnu'n  good*  qf  etranger. — ^Although  a 
traant  who  has  been  let  into  po»s«eri»m  of  land^hy  a 

lessor  is  estopped  from  disputing  his  lesBor's  title, 
third  persons,  not  cLiiiriing  jms^Hession  of  the  land 
under  the  tenant,  are  ivit  so  estopped. 
A  person,  therefore,  who  lets  pcemises  to  which  he 
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hju  no  title  to  a  tenant  cannot  dutrain  for  arrears 
of  saut  dne  from  tli«  tmmat  the  goods  of  a  third 
MnoB  uliiob  bftTV  been  ttought  upon  the  premime 
vy  the  tenant's  Iiccnce.^7<Hiinai»  T.  J^cmiimmi,  Q.B.XK 

—[1893]  2  a  B.  168. 

9.  Forfeiiurt  —  Brmeh  <jf  eowenonf — jVMtoe  lo 
remedy  breach — Campetuation — AppHration  for  relief 
—Originating  summons — Conveyancing  and  Law  of 
Froperiy  Act,  1881  (-14  <t-  4,5  V,ct.  c.  41\  #.  14. 
tedtuns  1,  2.— An  application  by  a  leasee,  under 
eection  14,  sub-sectiun  2,  of  the  CoDTeyancing  Act, 
1881,  for  reliof  agMUt  forfeiture  by  reason  of  a 
liwicJi  of  oovennas  OMnot  be  made  by  originating 
anmninw.  If  must  be  made  eltfaar  m  the  lessor's 
Mtion  to  enforce  the  forfeitaTe,  or  in  an  action 
brought  by  the  lessee. 

A  notice  by  the  lessor  under  section  14,  sub- 
aeotion  1,  specifying  the  breach  complaine*!  of,  and 
requiring  tne  lessee  to  remedv  it,  ia  not  inralid 
bocauee  B  doea  not  contain  a  daim  lor  nrnnpitneii 
tion  in  mooiCT  for  the  breach. 

DMdsion  of  North,  J.,  40  W.  R.  508,  [1892]  2  Ch. 
328.  affirmed.— ZwA  v.  Pearce,  c.a.  369-^1898] 
2  Ch.  271 :  62  L.  J.  Ch.  582  ;  68  L.  T.  669. 

10.  Far/eitiire — lUief  againrt  forfeiture  after 
judgment  in  ejectment  action — Application  by  mort- 
gagee by  $ub-demite — Pttrties — Ori'/iual  leme — 23  dr 
24  Vid.c.  l'26{Com,ion  I.a>r  I'r^'.nlure.  Art,  IhGO). 
a.  1. — In  an  application  under  sectiun  1  of  the  Com- 
mon Law  Procedure  Act,  18U(),  made  (after  jadg- 
ment  in  an  action  of  ejectment  for  non-nayment  of 
Nnt)  by  a  mortgagee  of  land  bF  MdHdemiee^  lor 
relief  against  forfeiture  of  the  leaae,  the  original 
lessee  must  be  made  a  party  to  the  proceedings. 

Semblr  {per  Collins,  J.),  that  ansu an afpUoatkm 
may  be  made  by  im  uiidcrleasee. 

Bemey  v.  Ma 're,  2  Kidgeway,  310,  explained. 

Doe  d.  Whitjield  t.  iZbe,  3  Taunt.  402,  dis- 
tinguiehad.— fiiare  Ehne,  ^B.I».  297— [1893]  1 
O.  B.  604  ;  62  L.  J.  Q.  B.  1S7  ;  6-8  L.  T.  223. 

11.  Forfritnrt — lielirf  against  forfeiture — liank- 
TVfteif  of  lestei^AppliratioH  by  underleuee  for  vett- 
ing  ordo' — Mods imlicat ion — D^enoe  and  counter- 
claim  in  le$»or*$  adion  of  ejrdment — Conveyancing 
and  r.nw  of  Proi>erttf  AcU,  1861  (44  &  43  Vict.  c.  41), 
M.  11,  m,'and  1892  (55  <fc  56  Vict.  c.  13),  m.  2,  4.— 
Where  u  lessor  h  m  brought  nn  action  against  the 
lessee  and  his  undcrlessecs  claiming  possession  of 
tiie  demised  premises  under  a  proviso  for  re-ontry 
vpou.  tha  banxmpti^  of  the  lesaee,  it  ia  competent 
foe  file  imderieeeeee  to  eet  np  by  wa^  of  defence  and 
counterclaim  in  that  action  a  claim  for  an  order 
vesting  in  them  the  property  in  question  for  the 
remainder  of  their  lease  under  section  4  of  the  Con- 
veyancing and  Law  of  Property  Act,  1892.  It  is 
not  necessary'  that  tha  aflflicatiuti  fur  such  an  order 
ihonld  be  made  by  eommona  at  chamber*. — Warden 
and  Oomrnon  of  Highgate  8ckoiA  r.  Sewdi,  q.b.i>. 
687— [1893]  2  Q.  B.  254. 

12.  Holding  over — Lea$e  forayear—Tenoid  n^main- 
ing  in  poneeeion  at  end  of  year — Cu),jieiil^Ttiia.nt 
fiom  fear  fo  year— 7«nM  origiital  Itaae—ln^icu  - 
Hen  of  lenv.— Where,  on  Vbn  eocptmtion  of  a  lease 
for  a  year,  the  tenant  remains  in  possession  with  the 
consent  of  the  landlord,  and  nothing  is  said  ur  dune 
inconsistent  with  his  holding  on  under  the  terms 
of  the  leaae,  the  implication  of  law  is  that  a  tenancy 
from  yi«r  to  jrvar  haa  been  created  on  the  same 
tenus  in  ao  far  as  they  are  not  inconewtent  with  a 
tenancy  from  year  to  year.— I/ougat  t.  MeCarthy, 
C.A.  484— [1893]  1  Q.  B.  736 ;  68  L.  T.  612. 

13.  NoUce  to  determine  tenancy — Surrender  by 
eotnihn  af  law— Settled  Estates  Act,  1877  (40  <fc  41 
m  e.  19>» «.  9&-8Med  Land  Aid,  Vm-Lkme , 


of  lord.— A.  tflifalor,  being  entitled  to  a  wiatuniaiy 

freehold  held  of  a  manor,  according  to  the  cnxtom 
of  which  tenants  could  not  grant  leases  longer 
than  11  V'Hr  and  a  day  without  the  licence  of  thf 
lord,  devis^ni  the  tenement  by  will  to  trustees  upon 
trust  for  his  widow  for  life,  with  remainder  to  his 
son.  The  testator  died  in  December,  1877.  having 
on  the  15th  of  Jane,  1877,  with  the  lioenoe  of  tha 
lord,  let  the  jromiiee  in  jnieetion  to  the  two 
defendante,  T.  P.  and  T.  B.  P.,  on  a  repairing  leaae 
for  twenty-one  yefirs  from  the  25th  of  December, 
1870,  at  a  yearly  rent  of  £130,  determinable  at  the 
end  of  foart«en  years  by  one  year's  notice  to  the 
leesor,  his  representatives  or  assigns,  expiring  with 
that  jrear. 

On  the  21st  of  December.  1889,  T.  8.  P..  one  of 
the  defendants,  gave  the  testator's  widow,  who  had 

been  permitted  by  the  trustees  to  reci'ive  the  rents 
dirt-ctly,  notice  of  the  defendant's  intention  to  quit 
the  premises  on  the  25th  of  Dei  pniber,  ISOO;  an  1 
on  the  13th  of  August,  1890,  the  widow  purported 
to  lease  the  premises  for  a  term  of  seven  years  to 
tha  def  endante»  but  without  the  licence  of  the  load, 
at  a  rent  of  £100,  and  with  leas  onerovi  oownanto. 
The  widow  died,  and  the  tnisteps  of  the  will 
brought  this  action,  claiming  that  the  original  lease 
of  the  15th  of  June,  1ST7,  had  never  been  duly 
determined,  and  that  the  new  lease  of  the  13th  of 
August.  1890,  was  inoperative. 

Held,  that  the  notioe  ol  tha  21ei«f  DaoMabv. 
1889,  was  bad,  not  having  been  oerred  on  the 
"  representatives  or  assigns  "  of  the  lessor,  and  that 
the  widow,  the  life  tenant,  had  not  in  any  way 
)>e>>ii  i-i  'ustitutad  the  agent  of  tha  famtaea  to  zaoiive 
such  notice. 

Held,  also,  that  there  had  beoi  no  surrender  of 
the  old  leaaa  by  operation  of  lav  hj  the  pumorted 
grant  of  the  new  leaae,  liia  role  aa  to  enrranoernot 

applying  where  the  now  lease  is  void  or  voidable ; 
and  that  neitlier  the  Settled  Estates  Act,  1S7T,  nor 
the  Settled  lAnd  Act,  1S.S2,  applied,  as  no  trustees 
had  been  appointed  to  perfect  the  transaction  under 
the  latter  Act;  and.  lastly,  that,  in  any  event, 
section  56  of  tha  Settled  Setatee  Act  rendend 
necenary  tha  Uoanoa  of  tiM  lord  to  the  grant  of  a 
new  lease.— JSSmCm  t.  Fmnjf,  CBJ).  BOM.,  t,  7S~ 
67  L.  T.  290. 

13a:  Receipt  for  eotuideration  moneys — Zeos^—ObM* 
veiinnriwj  Ad.  IMSl  (44  A'  4.5  Vict.  41),  ».  55.— A 
building  lease  was  oxpressod  to  be  granted  "in 
consideration  of  the  moneys  which  have  been 
expended  by  the  lessee  in  construction  of  the 
dwelling-house  and  erections  hereby  ^,  and 

in  connoaration  of  the  rent  haninafler  mtrnd. 
and  tha  oovenants  hj  tha  leaeee  banfaafter  oon- 
tained."  The  plaintilr  contended  lliafc  there  was  a 
sufficient  receipt  in  the  body  of  tha  lean  to  entitle 
him  to  thebeneAtot  aaotion  Mof  tha  OomvfMiaiv 
Act.  1881. 

Held,  that  to  constitute  a  receipt  in  the  body  of 
a  deed  within  tha  meaning  of  aectum  M,  after  tha 
statement  of  oonetdaration,  express  words  abknov* 

ledging  the  receipt  of  such  consideration  wan 
necessary ;  that  the  lease  did  not  coutain  such  a 
receipt ;  and  that,  therefore,  the  plaintiff  was  not 
entitled  to  rely  on  the  section. — Benner  v.  ToUey, 
aH.i>.  an., 68  L.  T.  816. 

14.  Sub-lease — Right  of  sub-ltaate  to  inspect  lessee's 
title  Conveyancing  and  Law  of  Property  Act,  1881 
(44  .1  45  Vid.  c.  41),  M.  3  (11,  IS  (1).— On  the  naat 
of  a  sub-lease  by  a  leaeee,  the  intending  sab>leeaee 
hae  a  right  to  inspect  the  leeeea's  leaae. — Oosling  v. 
WwHf,  a.S.D.  106-£1808]  1  Q.  B.  39;  68  L.  T.  80^ 

lA.  garreiMbrty  flc<flndqwfa(iei></faitf  dmngt 
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^^jWiMUMii   SUOule  o/Framdt  (29  Cbr.  S,  e.  3),  <. 

OBwewanf  /or  quiH  mjoyme-nt — Interesse  termini — 
AtUon  for  rfoma/?M.-— Tbere  is  no  surrender  by 
operation  of  law  of  a  !ohso  in  possossion  on  the 
gr&nt  of  a  new  lease  purporting  to  bo  a  lease  in 
possession ,  unless  the  old  tenant  gives  up  possession 
to  tbe  Mv  tanaat  ator  about  the  time  of  the  goat 
of  ilieiMirlene  to  whioh  he  aaMots. 


Tlie  foundation  of  the  doctrine  that  the  accept- 
ance of  H  new  loaso  by  an  existing  tenant  operates 
as  a  siirrtnder  in  law  is  estoppel  by  act  in  2»ai«. 
The  grant  of  a  new  lease  to  a  strsuger,  with  the 
tenant's  assent,  and  change  of  posseaaion  preceding 
or  foUowing  the  kaee,  ta3Bg»  moh  a  oaee  within  the 
■oope  of  lihe  satne  dootrinoi 

Sfctis,  where  there  is  mcrr-  oral  aiNnt  of  Um 
tenant  and  no  change  of  possession. 

All  uifirr:s!<f  termini  is  not  an  interest  that  will 
support  an  action  on  a  covenant  for  quiet  enjoy- 
vent  in  a  lease,  the  eaaenoe  of  a  breach  of  moll  a 
eoranaat  beiuj;  a  diiturhanoe  of  the  leaaee'i  poMM 
lion,  nor  will  it  support  an  aetion  for  tre^asi  or  for 
damages. 

Dnruon  V.  Gent,  o  W.  R.  229,  1  H.  &  N.  744, 
consideTtfd  and  applied. 

Dictum  <fi  Stirhng,  J.,  in  Barina  t.  Abinadou, 
[18031 2  Gh.  974,  at  p.  981,  espbinMl. 

Zedbsr.  Fane,  14  W.  R.  403,  L.  R.  1  C.  P.  441, 
and  OUhtrd  v.  Cheshire  Une»  Committer,  32  W.  R. 
043,  disting'iished. —  IVaUis  v.  IlamU  and  otheri, 
ca.l>.  CHI.,  J.  471— [1893]  2  Ch.  7fi;  62  L.  J.  Ch. 
586;  68  L.  T.  428. 

Seedao  Liobt,  3;  Usauaaatm,  1;  Sracmo 

LANDLORD  and  TENANT  (IRELAND)  :— 

1.  A$$ignmenA  of  Itau — Clatm  ogainii  tmiming— 
Executor— Btile$  iff  the  Saipnme  (kmrt  (JtsAum}), 
1891,  ord.^  3,  r.  4. — A  lease  contained  a  claase 
rendering  it  unlawful  for  the  lessee  to  assign,  sub- 
let, dispose  of.  or  part  with  the  possession  of  the 
demised  premises,  or  any  part  thereof,  during  the 
tenn,  or  to  devise  or  bequeath  the  same  other  than 
to  two  of  hie  children  without  the  ptenoos  UoMoe 
or  consent  in  wiitin|^  of  the  lessor. 

Held,  that  an  assignnutit  by  deod  to  a  child  of 
the  lessee  without  the  consent  of  the  lessor  was 
▼oid. 

The  executor  of  a  termor  can  sustain  an  action  to 
teoover  possession  of  the  lands  oompriMd  in  the 
tenn,  though  not  «aiiij|  in  his  leprosentatiTe 
capadty. — Mahony  t.  Mahony,  Q.B.D.  (Lr.)— 30 
Ifc  R.  Ir.  475. 

2.  Covenant — Lwe  merving  rent  "  over  and  above 
all  taxet,  cAofyai.  omI  fiMpemioiu  whateontr**-^ 
Orand  Jury  ee*$ — Ovmer  acceding  lease  from  r«- 
ceiver  Judge — Landlord  and  Tenant  {Ireland)  Ad, 
1870  (33  <t-  34  Vid.  c.  46),  s.  65. — Lease  reserving  a 
yearly  rent  "  over  and  above  all  taxes,  charges,  and 
impositions  whatsoerer." 

Held,  that  the  lessee  was  not  entitled  to  deduct 
half  eraad  jury  oess. 

A  leasee  entitled  to  make  such  a  deduction,  if  he 
voluntarily  pays  gales  of  rent  without  doing  so, 
cannot  deduct  the  half  of  the  i^rand  jury  cess  paid 
during  the  accrual  of  such  gtues  from  rent  after - 
imrds  becoming  due. 

An  owner,  who  had  been  in  oooanatioa  prior  to 

raibh  • 


1870  of  part  of  Us  estate,  oter  w1 

was  appointed,  accepted  aftar  tiuit  JtUC  • 

from  the  receiver  judge. 

Held,  that  he  did  not  bwouu'  tlif  occupier  under 
the  lease,  and  waa  not,  therefore,  within  the  terms 
of  section  6.)  of  tho  Landlord  and  Tenant  Act, 
1870.— /»  rs  Bradford*  SitaUt  W.  (Ir.)-^!  L.  A. 
Xr.S64. 


8.  Ckmmnt  1o  fay  rant  osar  ami  abwm  oU  (oxst, 

charges,  and  impositions — Orand  jnri/  ff««.— A  lease 
of  premises  used  as  an  undustrial  school  reserved 
the  rent  over  and  above  all  taxes,  chnrp;es,  and 
impositions  whatsoever,  quit  rent  said  landlord's 
proportion  of  poor  rate  and  income  tax  only  ex- 
cepted, and  the  lasMO  eovwanted  to  nay  the  rent 
orerantMHaaedbwM.  Tha  Iwwr  aaviDg  been 
compelled  io  pay  gnnd  jury  om  m  nqpeot  of  half 

the  rent. 

Held,  that  the  lessee  was  hound  to  reOOOp  iha 
lessor  the  grand  jury  cess  so  paid  by  him. 

Greene  v.  Thornton,  16  L.  B.  Ir.  381,  390,  fol- 
lowed.—JlfomwA  SaUt  SZJ).  (Ir.)— 32  L.  B.  Ir. 
216. 

4.  Drainage  charge — "  Incrrafrtl  r<nt" — StatttlOfff 
tenancy— J)rainage  (Ireland)  AcU^  1863  and  1873— 
Land  Law  (rrOand)  Act,  1881  (44  Jb  45  Viet.  e.  49), 
s.  o. — "  Iiicn-um  rl  rent,"  assessed  by  the  Com» 
missiouers  of  ruVjlic  Works  upon  occupiers  of  land 
in  rcsj>ect  of  (iruiiuige  works,  is  not  contract  rent 
as  between  landlord  and  tenant,  but  a  contribution 
by  the  occupier,  in  respect  of  the  benefit  denied  hy 
him  finnn  looh  drainase,  to  the  prapcietor  upon 
whom  tiie  primety  liauiity  is  oest. 

The  provisions  nf  tho  Drainage  Ants  relating 
thereto  are  not  aft'ected  by  section  o  of  the  Land 
Law  (Ireland)  Act,  1881,  which  enacts  that  a  tenant 
shall  not,  during  the  oontinuance  of  a  statutory 
term,  be  compelled  to  pay  a  higher  rent  than  iuo 
rent  payable  at  the  oommenoement  of  suoh  tenn. 

Qucere,  Has  the  Land  Commission  jurisdiotUm,  in 
fixing  !i  fiiir  rent,  to  assess  the  amount  of  such 
inoreaiied  rent  or  drainage  obarge  f — Earl  of  Ennit- 
MUm  T.  Bmy,  WD.  (Ir.)— 82  L.  S.  Ir.  878. 

'i.  Ejectment  for  non-payment  of  rent — Monthly 
tenancy~23  &  24  Vict.  c.  154,  4.  52.— An  action  of 
ejectment  for  non-payment  of  rent  does  not  He  in 
reepaot  of  taoanoiee  less  than  from  year  tO  year. 

xiala  T.  OmoUv,  22 1i.  L.  T.  Sep.  63,  ovenoM.— 
O'SuiUmM  T.  Ambmtt  (tr.)— 88  L.  B.  Ir. 
102. 

6.  Improv«mmlt--Compen4ation  /tr  didmrhme^ 

Decree  of  counti/  court  Judge — ^npeoj— fiaeecMfMN^ 
Landlord  and  Tenant  {Ireland)  Act,  1870  (33  *  84 
Vid.  r.  46},  s.  23— Land  Law  {Inhiud)  Art,  1881 
(44  &  45  Vict.  c.  49),  «.  47.— Whore  a  decree  of  a 
county  court  judge,  awarding  a  sum  of  money  to  a 
tenant  lor  ooinpenaation  for  iiracovements,  has 
been  afasply  affinned  hv  tiie  LandTOommiasion,  the 
mode  of  recovering  the  amount  awarded  is  by 
executing  the  original  deure«  ;  and  the  costs  of  the 
appeal  are  obtained  by  a  writ  of  Ji.  fa.  from  the 
Laiod  Commission. — O'Brien  v.  Leader,  ulko  OOlC 
(Ir.)-^L.B.Ir.68h 

7.  Quarry ih<j  —  Riijkt  uf  landlord  to  enter  for 
purpose  of  (jiiarryimj  —  Lnnd  Laxu  {Ireland)  Act, 
1881  (44  &45  Vid.  c.  4!»),  .'),  Mih-»rdioti  o.— Sec- 
tion 6,  sub-aection  5,  of  the  Land  Law  (Ireland) 
Aet,  1881,  confers  upon  the  landlord  and  hie 
licensees  the  right  during  the  continuance  of  a 
statutory  term  in  a  tenancy  to  enter  upon  the 
holding  for  the  purposes  euuuierHt<Hl  in  that  sec- 
tion, including  taking  minerals,  stone.  &c.,  from 
mines  or  quHrries,  whether  already  open  or  then 
first  worked,  and  whether  swb  right  waa  rraerved 
to  the  landlord  under  the  terms  of  the  fomraly 
subsisting  contract  of  tenancy  or  not.  The  pro- 
viso tliat  the  landlord  or  his  licenae«4  shall  make 
"  reasonable  amends  and  satisfMCtion  for  any  ditnin^rf 
to  be  done  or  occasioned  thereby,"  is  not  a  condi- 
tion precedent  to  such  right  of  entrj'. 

ToienaAcmi  t.  Cotter,  29  L.  B.  Ir.  243,  applied.— 
ZMm  T.  Ma,  9.S.D.  (Ir.)-38  L.  &.  Ir.  wi 
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8.  liedem^itwn  of  rml  [Inland)  Art,  1S91  (54  d- 
65  Vici.  f.  57) — "  Adt<juacy  <>/  the  n-niritt^" — 
Dwtllituj-hiiHM  in  tjxftt  o/  requir(  h,'  .^i ^  h'  l'lm;/ — 
JleiUmption  price  ~  Advance.  —  The  erection  of  a 
dwclliug-hoase  in  exoeas  of  Um  Mqiiirementa  of  a 
holding^  for  menly  fanniag  pwjMMM  ia  not  enough 
to  deprive  fhe  holdiiig  of  iti  original  agricultural 
character. 

In  fixing  till'  rt'dfinption  price  of  u  rent  redtH"mt><l  | 
under  the  Kult  tuption  of  lU'iit  (In  ljui  l  A.  t,  IMM, 
the  court  may  have  regard  to  the  circuin»tanoe  that 
the  possession  of  laree  real  property  by  tiM  bMW 
TBDdfln  tlie  waedj  ot  the  leMor  nnder  the  eofmnent 
for  payment  of  rent  mors  •eoore,  and  so  inereeaes 

the  saleable  value  of  the  rent. 

The  court  will  not  iwtuctioii  thf  (wlvaiice  of  the 
whole  of  the  rcdciuptii)n  price  iinlpRS  it  in  ^;itistiiHi 
that  the  security  is  sufficient,  but  will  letive  the 
tenant  to  make  up  the  difference  by  a  cash  puy- 
•  ment.— 0'/>Diin«{(  t.  (Jhtamley,  lasd  com.  (Ir.)— 02 
L.  B.  Ir.  185. 

9.  Rtilemption  of  Bent  {Ireland)  Act,  1891  (.j4  <l  o5 
Viet,  C.  57),  M,  1,  2 — Atnvnut  of  rrdrmjitivn  price — 
** agricultural  re«<  " — "  Rajard  Iting  had  to  the 
aie^ua^  (As  sscunY^."— The  word*  "zegerd 
being  had  to  flie  ad«qimcy  of  fhe  ■eooritj  "  m  the 
Eedemption  of  Rent  ( Ireland)  Act,  1S91,  s.  1,  rof.T 
to  thi-  secunty  for  the  rent,  and  not  to  securitj'  for 
an  advance  by  the  Ltuid  Coiuinission ;  ami  the  efiFect 
of  the  clause  in  sectiou  1  is  that,  though  the  Land 
OomadMiQB  an  to  determine  tlie  pnce  in  like 
SMiUMr  ee  if  it  were  a  head  zant  under  the  I«iid 
Law  (Lrdatid)  Aet,  1887,  a.  16,  ^mj  are  not  to  treat 
it  necessarily  as  a  mere  head  rent,  but  are  to  see 
how  far  it  is  secutcil  and  to  regulato  the  price 
aocordingly. 

If  the  rent  to  )i<-  redeemed  is  in  excess  of  the  full 
agrieultural  rt'tit  uf  the  holding — i.e.,  its  full  letting 
VMita— it  cannot  be  rsgaided  as  a  pwfeotly  well- 
■eonied  rent. — Wwrtn  ▼.  Aidlardton,  iakd  com. 

(Ir.)— 30  L.  R.  Ir.  639. 

10.  Jlednnption  of  Rent  {Ireland)  Art,  lti91  (.V}  .t 
65  Vict.  c.  57) — Arrears  of  rent — rrociMonal  lanction 

odeancs — Bigkte  ^  iandlord — Practiee — Pnoeed- 
fMt  I'n  lieu  of  cfsmwrsT — Right  to  begin — Order  26. 
^Where  no  delay  or  wilful  default  nhoiit  the  eom- 
pletiou  of  a  sale  in  the  Land  Piirch»»e  Department 
of  the  Irish  Land  Coiiimi'<siitii  is  alleged  against  a 
tenant,  and  a  reasonable  time  for  the  completion  of 
the  same  has  not  elapeed,  an  order  of  the  Laud 
FnrobaM  OommiHionen  proTirinmally  aainrtioning 
an  adTBnoe  operetea  to  anapend  tin  riglita  of  the 
landlord  to  recover  arrears  of  ml  due  at  the  dat*; 
of  the  execution  of  tlir  upr'  ement  to  purohaso,  and 
to  recover  money  as  nut  Iroin  the  tenant  in  resj  '  ct 
of  any  period  subsequent  to  the  execution  of  such 
agreement. 

Sembic,  sooh  zi^te  are  wholly  releaaed  and  dis- 
charged on  tiie  oompletioii  of  tlie  aale.  Tbef  wonid 

be  restored  in  the  event  of  the  proce^'ilini^'i  for  the 
aale  proving  abortive. —  Vickery  v.  Dtuia,  y.u.i>.  (Ir.) 
X.  B.  Ir.  36. 

11.  Redemption  of  Rent  {Ireland)  Act,  1891  (64 
56  Vict.  f.  57) — Lands  taken  as  adjunct  to  dememe— 
Hf'lditKj  not  agricultural  or  jxisioral. — T^miia  taken 
for  a  long  term  of  years,  not  to  make  profit  by 
fanning,  but  as  an  adjunct  to  a  demesne,  are  not 
agricultural  or  pastoral  in  their  character,  so  as  to 
entitle  the  lessee  thereof  to  rcnleem  his  rent  under 
tbeKedempti  >n  of  Bent  (Ireland)  Act,  1891.— ii^n 
T.  Orvgan,  LAXD  COM.  (Ir.)— 32  L.  B.  Ir.  179. 

19.  itgwt— JRitr  ysw*— JretiM^  improvemmt  worfa 

— Additional  rent  imposed  in  respect  thereof  hy 
C'vmmistioneri  q/°  i'ublic  ]\\/rk» — rower  toftttJudickU 


reMt—Irieh  Dmiintgr  Arit — iMnd  Law  {Ireland)  Act, 
1881,  ■.  8. — Where  the  Commissioners  of  Public 
WorkN,  utnler  the  Insli  I>r;iiii:ige  A(.t*i,  imposed  an 
additional  rent  on  a  yearly  tenant  in  respect  of  the 
improvement  of  his  land  ^ected  by  certain  drainagia 
works,  and  the  tenant  eiiybaeQaentlj  aanred  an 
originating  notioe  to  Iwve  a  nir  lent  flzad*  tiM 
Land  CommiRsion  reduced  the  existing  amregate 
rt^ut,  and  declared  that  the  fair  rent  was  fixed  on  the 
basis  of  the  ilt  iinape  liiid  Kiiiiiiteiiance  charges  being 
payable  by  tho  landlord  without  power  to  caet  any 
on  the  tenant, 

Held,  that  the  Land  Commiaaioti  had  jnziedioliOQ 
to  make  Hba  redoolioii,  a*  Hm  tedooed  rant  was  not 
less  than  tho  increment  imposed  by  the  Com- 
miesiouers  of  Public  Woriu. — Oabbett  v.  JTVarthg, 
ouu  (Ir.)-ao  L.  B.  Ir.  790. 

13.  Rent — Fair  rent — Turitdirti'm  of  fawl  I'^t-an- 
miftian — Surrender  by  middleman.— Case  in  which 
it  was  held  (l)that  an  order  purporting  to  fix  a 
fair  rent  as  between  C.  and  D.  was  void  as  against 
A.,  bocaaieOl  had  no  intenat  in  the  premises,  and 
the  lease  waa  not  of  aa  aatioultazal  or  pa«tonl 
holding ;  (2)  that  aa  no  rmaa.  order  ftnn^  a  irir 
rent  had  been  made,  the  notice  of  surrender  and  the 
deed  of  surrender  to  A.  wtis  inoperative;  and  (3) 
that  it  was  not  necessary  f^r  A.  (o  apply  to  the 
Land  Commission  under  section  8  of  the  Land  Act, 
1887,  to  restrain  the  aononder,  that  aob-aection 
being  only  appUoaUe  to  OBaea  where  there  ia  jvcae- 
diction  to  fbc  ft  iiir  lenti  but  reaaoae  esiat  to  iwafce 
it  inequitable  to  permit  the  surrender  to  take  place. 
—In  re  Todd- Thornton's  Estate,  (Ir.)— 29  L.  B. 
Ir.  4.3:J. 

14.  Btnt—Fair  rent — AUawance  far  lime  and  seed 
— Prwdeo  in  Irase. — A  leaae  for  3reBra  at  a  yearly 

rent  of  £Sfi  contained  a  proviso  that  the  lessor 
would  allow  the  le!kst>e  £3  yearly  during  the  term 
out  of  tho  annual  rent  of  i'sti,  jirovided  the  l.^'^.;-.? 
laid  out  on  the  land  each  year  lime  and  seed  for 
green  crope  of  tihe  value  of  £8.  On  the  application 
of  the  lesaee  an  OTder  wae  made  nnder  toe  Land 
Law  (Ireland)  Acts,  1881, 1887,  ilxing  the  rent  «C 
the  holding  at  X"o'>  yearly. 

Held,  that  the  landlord  was  not  bound  to  make 
the  allowance  out  of  tho  rcduce<l  rent,— AMtfM  T. 
Murphy,  KX.U.  (Ir.)— 30  L.  B.  Ir.  564. 

15.  Rent — Fair  rent — Lease  htf  tenant  for  life  in 
cnnsidcraliitn  of  a  premium — Xo  jmoer  of  leasing — 
Land  Lair  {Inland)  Acts,  IHSl  (44  A-  45  Vict.  c.  49). 
s.  21  ;  INHT  (50  .t  51  \  ,d.  <:.  33),  *.  1.— AU-nant  for 
life  under  a  will,  which  contained  no  power  of 
leasing,  in  conaidoutiaii  of  •  fine,  eiamitad  *  leaae 
for  thir^-ftve  ymn, 

Hdd,  that  the  leaaor  could  not  prevent  the  l««Me 
from  applpng  to  have  a  fair  r^t  fliefli  fieefty  T. 
I'inch,  C.A.  (Ir.)— 30  L.  B.  Ir.  568. 

16.  BuA—Fair  rent— Holding  letlohe  tmi  medidg 
for  purpoee  <^ fodmre — Reetrictione  in  kaee  at  to  tiU- 
age — Lessee  not  to  hreak  up  more  than  two  acres  out  of 

serenty-/. ' .  In  1840  a  farm  of  seventy-five  acres 
in  Meath  was  let  for  sixty-one  years  at  a  rent.  The 
lease  contained  a  covenant  by  the  tenant  not  to 
break  up  more  than  two  acres,  but  did  not 
any  covenant  against  meadowing,  and  hay  eodd 
be  produced  on  Uie  holding ;  but  with  few  esew- 
tions  the  holding  bad  been  uniformly  oeed  for 
prazing.  The  farm  consist<Hl  of  grazing  land  in  A 
grazing  <lirttrict.  The  sub-oommissioners  reported 
that  the  holding  was  a  good  grazing  holding,  and 
was  being  used  in  manner  best  suited  to  its  produc- 
tive power. 

Held,  reversing  the  deoiaion  of  the  Land  Coranus- 
sion,  that  the  farm  wae  let  to  be  oaed  mainly  for 
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the  pur{K>se  of  pw ton. — Burn*  T.  H91,  OA.  (Ir.)— 

30  L.  li.  It.  603. 

17.  Jient—Fairrtnt — Agricultural  or  jxisloml  land 
—Mitt— Land  Lmf{Irtland)  Ad,  1881.— By  leaae  in 
ISM  az^-two  MKW  ol  iMid  ware  dflmiaed  for 
ttiily-om  jsan  it  •  not  of  £260.  The  pramieoe 

consisted  of  a  farm  with  dwolIin^-liou.<ip,  and  a  mill 
and  Idlns.  The  mill  itself  and  the  mill-raoe 
C'ccupieii  but  a  small  part  of  the  holding,  the  rest 
bring  agricultural  land.  The  lease  contained 
a  proviso  that  in  case  the  mill  WM  hatnt  the 
rent  ahoald  be  reduoed  by  £60  m  jnr  until  the 
aifll  wee  naCoted  by  the  leewr. 

Held,  reversing  the  decision  of  the  Land  Com- 
mission, that,  H  substantial  part  of  the  prviuises  being 
()nt>iile  the  proviHions  of  tho  Ijiind  Law  (Irelano) 
Act,  a  fair  rent  could  not  be  fixed  for  the  holding. 
—Btyk  T.  #M(r,  aA.  (Ir.)-W  L.  B.  Ir.  629. 

18.  H'  lit — Fair  rrnt — Salt'  of  (emiucy  under  a  ft. 
fe>  for  rent — Sale  "  in  conaeauencr  of  a  Itrmch  of  a 
statutory  condition  " — Riijht  of  purchaser  to  have  fair 
rmtJixed—Land  Law  (IrtlanOi  Act,  1881  (44  45 
Viet.  t.  49),  a.  20. — ^If  a  landlora  recovers  judgment 
agaiiwt  a  tenant  for  rent,  and  tlio  sheriff  sells  the 
tenancy  under  a /!.  /n.,  this  is  not  a  saUj  "  in  con- 
Bequen(  e  of  a  breach  of  a  statutory'  condition,"  so 
aa  to  debar  the  purchaser  from  applying  to  the 
eoorfc  to  fix  a  judicial  rent.  The  Bale  contemplated 
hy  eeotian  20  la  •  aak  by  the  tenant  pnranant  to 
aeetion  18,  aab*aeotIon  1,  where  the  hudlord  haa 
brought  an  ejectment  for  non-payment  of  rent  or 
irooa  notice  to  quit. — licddy  v.  Elliott,  Ukiiu  con. 
(b.)— ao  L.  B.  Ir.  66S. 

19.  Rfiit-Fair  rm«— ••Toi/m  jtark  Lft  and 
used  as  an  ordinary  agricuUurnl  farm  " — l.und  Imw 
{Ireland)  Acts,  Itssl,  ,js ;  issT.  it  - A.,  a 
stationer  and  mail  cart  proprietor,  was  tenant 
from  year  to  year  of  lanas  adjoiniqg  n  town  in 
which  he  lived  lor  tho  tint  twenty  yeaxa  of  the 
tenancy.  He  aabeequently  removed  to  a  hooae  at  a 
dietanro  frotn  (ho  town,  ntid  coiifinned  to  live  there 
till  hia  death,  uiiio  years  iiftt  rwanls.  During  all 
this  A.,  ill  alternate  years,  cropped  tho  land  with 
wheat,  and  let  them  in  conacre  to  persona  living  in 
the  iowB,  who  took  a  potato  mm  oat  of  the  lands 
after  maanniur  thaaa.  ,  B.,  who  waa  a  solicitor 
reaiding  near  tna  town,  'aahaagaaptly  acquired  A.'s 
interest  in  the  holding,  and  UBM the  lands  for  aheep 
feeding. 

Held,  that  iifither  A.  nor  B.  hail  used  the  lands 
as  an  ordinary  agricultural  farm  within  the  mean- 
ing of  section  9  of  the  Land  Law  (Ireland)  Act, 
lw7,  ao  aa  to  take  the  holding  ootaade  the  definition 
of  a  town  park  hi  aeetion  M  of  tiie  Lud  Law  (Ire- 
land) Act,  1 881  .—Maenamam  T,  Jfoenamani,  o.a. 
(It.)— 32  L.  E.  Ir.  1. 

20.  JM-^IWr  ftHt—"Town  park"— " Let  and 
used  as  OM  flnJf— ry  aijriniUural  farm  " — Onus  of 
proof -Land  Law  (irdnud)  Acts,  1881,  ».  o8  ;  1887. 
a,  9.-  -In  construing  the  words  "  let  and  used  as  an 
ordinary  agricultural  farm,"  the  court  is  not 
limited  to  the  user  at  any  particular  date,  but  must 
look  to  the  ■wbatantial  near  of  the  lands  dming  the 
whole  term. 

If  the  holding  be  within  tlie  definition  of  ''  town 
parks"  in  section  38  of  the  Land  Law  (Ireland) 
Act,  1881,  the  <  of  proving  that  it  comes  within 
the  exception  created  by  section  9  of  the  Land  Law 
(Ireland)  Act,  1887,  rests  upon  the  tenant.— Ally 
Wright,  C.A.  (Ir.)— 32  L.  R.  Ir.  9. 

21.  Rent — Fair  rent — Lettimj  for  itf/ricuKurnl  jmr- 
ponet  Powtr  to  rmme  portion  of  holding  for  build- 
ing or  efAar  jmrsnm  Lmi  laim  (/rsfoad)  A(di»t 


1881.  ».  58,  «u6-MeMM7:  1887,  <.  1.— Bvleeaa^b 
1874,  aevenhr-two  aerea  of  agnonltonl  land  wm 
demiaedfor  ti)irty>two  yeara  at  a  tentof  £162.  The 

lease  contaitied  a  proviso  for  resumption  of  posses- 
sion by  the  limdlonl  (luring  the  lease  of  so  much  of 
the  land  as  might  be  required  for  building  or 
ornamental  purposes,  or  for  making  a  railway,  road, 
or  drain,  fair  eompewatiOB  being  made  uavelor. 
The  landlocdnavar  raaoaad  poaaaMion  of  any  por^ 
tkm  of  the  lands. 

Held,  that  the  tenant  was  entitled  to  servo  an 
originating  notice  to  fix  a  fair  rent. — Hughes  v. 
Zhgne,  Lum  oom,  (Ir.)~92  L.  B.  Ir.  31. 

22.  Rent — Fair  rent — DerMsne  landt^Lond  Low 
{Ireland)  Act,  18S1,  ».  .58.— By  leaae  a  manrion- 
house,  demesne,  and  fiirin,  containing  152  acres, 
were  let  to  a  tenant.  The  lease  contained  cove- 
nants to  repair  the  mansion-house,  &c.,  but  no 
oovenanta  reatrictive  of  eoltivation,  and  the  landa 
had  been  used  aa  an  agriooltnral  holding.  The 
lesaor  occupied  a  residenoe,  which  was  surroonded 
by  a  large  demesne,  abont  one  and  a  half  miles 
away  from  the  liuuls  let. 

Held  (reversing  tho  decision  of  the  Land  Com- 
mission), that  the  lands  were  demesne  lands  at  the 
date  of  the  leeee,  and  had  not  ceased  to  tetein  that 
charaetMr.-^Jfeor«  y.  BbM,  aA.  (Ir.)— 92  L.  B.  1^. 
G8. 

23.  Rent — Fair  rent — Demesne  lands — Land  Law 
(Ireland)  Act,  1881,  s.  58.— It  is  not  eeeential  to  the 
definition  of  demeana  landa.  within  the  meaning  of 
the  iMd  Law  (Inland)  Aeta,«lMt1]iayBhrall' be 
held  in  fee  by  the  landlord.  ^Magntr  r,  BawkMp 
C.A.  (Ir.)— 32  L.  B.  Ir.  286. 

24.  Btnt  —  Fair  rtnt— Subletting Oomtnt  ^ 
landlord— Land  Law  {Ireland)  Ad,  1881,  #.  57.— 
Previous  to  1860  R.  had  boon  tenant  under  a  lease 
for  a  term  of  years  then  expired  and  the  lives  of 
R.  and  J.  then  in  being.  While  tenant  under  this 
lease  R.  made  two  subleases  of  portions  of  the 
holding  for  the  reeidue  of  hia  own  term,  and  had 
created  a  yeariy  tenancy  in  another  portion  of  the 
lands.  In  1860  he  was  granted  a  new  leaae  for 
three  lives  of  the  same  lands.  The  new  leeee  oon- 
tained  a  covenant  again.st  subletting,  and  the 
lands  were  described  in  it  a«  being  lat«ly  in  posses- 
sion of  R.  and  his  undertenants.  Prior  to  the 
execution  of  the  new  lease  the  leaaor  executed  an 
agreement  in  writing  that  the  oovenaat  affihul 
anblettang  should  only  take  eSeot  aa  to  the  pacta 
of  the  demised  premiaes  then  in  the  occupation  of 
subtenants  from  the  death  of  R.  and  J.  After  the 
death  of  K.,  who  survived  J.,  the  jwnwn  entitled 
to  R.'s  interest  in  tii  ■  new  le^ise  served  an  origin- 
ating notice,  claiming  to  tlx  a  fair  rent  of  the  hold- 
ing. There  were  then  on  tho  lands  three  snb- 
tenanta,  two  of  whoaa  held  the  portiona  daniiaedlqr 
the  two  aobleeaea  made  hv  R.,  and  one  of  whom 
held  tho  portion  of  tho  lands  comprised  in  the 
yearly  tenancy.  All  the  subtenants  had  acquired 
their 'title  jrior  to  18(i(». 

Held,  that  the  form  of  the  leaae  and  the  collateral 
agreement  did  not  provtt  fhait  tiw  landlord  had  eoit> 
sented  to  the  lublettinga. 

Flamwr^ t.  iiUanTmL.  B.  Ir.  087, diaooMad.— 
Thcmton  T.  Lord  Bmrnm^  ouL  (fr.)--^  Ii.  B.  fr. 

431. 

25.  RenmpHon  «f  htlding  by  landlord— Lestet-^ 
Notie*  to  fix  a  fair  rtnt—Land  Laio  {Irdand)  Aet*^ 
1881,  I.  21  ;  1887,  «.  1.— Where  a  Iseaee  serves  an 

origiiiiif  ing  notice  to  fix  a  fair  rent  under  the  I^and 
Ij&v,-  (Ireland)  Act,  18M7,  •>.  1,  the  landlord  cannot 
resume  possession  under  that  s«x;tion  until  the  end 
of  fifteen  yeara  after  the  leaeee  haa  ao  baooma  n 
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pre«M>nt  tenant.— CSMmoHy  ▼  IVmff,  <XA.  (Ir.)— 
32  L.  B.  Ir.  97. 

28.  Safe  o/  holding — Lf»»rt — Notiet  to  fix  fair 
rent — Aijrt  f  mt  nf  to  holding — SUitu'*  <■/  (nmiit — 
Laud  Ldxr  {IrrUutd)  Act,  1867,  «.  1. — By  a  lease  in 
December,  1871,  the  lessor  demised  a  farm  to  8.  for 
twenty-one  years.  S.  died  in  1891,  having  by  bis 
win  appoioted  his  sons  executors,  and  hsving  left 
fluni  ue  fKm.  In  July,  1891,  the  sons  served 
Botioe  on  llie  leasor  that  it  was  tbdr  intention  to 
sell  the  tenancy.  In  AugiiHt.  1x01,  the  sons  served 
notice  on  the  lessor  to  have  a  fair  rent  fixwl  under 
section  1  of  the  Land  Law  (Ireland)  Act,  1887. 
On  the  Ist  of  September,  1891,  the  sons  agreed  to 
sell  the  tenancy  to  !>..  without  having  ohtained  the 
leoaoK's  oqoMnt,  and  Mrred  the  leesor  witii  notiioe 
fheraof.    The  leesor  objected,  and  open  a  case 

■tated  hy  the  Lund  Com  mission. 

Held,  that  tlu!  tenants  had  not  acqxiired  the 
status  ijf  present  tenanta  by  the  mere  service  of  an 
originating  notice  to  fix  a  fair  rent  prior  to  an  ad- 
judication by  the  Land  Commisttiuu  thereon. — 
Bmyth  V.  Mwrt,  c.A.  (Ir.)— 32  L.  R.  Ir.  129. 

27.  SiibletdiKj — ('orrnnnt  against — Landlorffs  con- 
tent— I'rf sumption  of  loitt  dted— Trivial  tuhletiingt — 
HubUtting  Act  (7  Geo.  4,  c.  29)— Zand  Law  llrtland) 
AttB,  1881,  M.  2,  16,  21,  57;  1887,  •.4.— The 
intartrt  ia  •  lease  oompdaiqg  flfty-loar  acres,  made 
in  1828,  was  assigned  to  the  tenant  in  1878  by  a 
deed  describing  the  premises  as  "  now  in  possession 
of  W.  (the  asainriior)  and  his  undertenants,"  At 
this  date  portions  of  the  holding  were  sublet  to  A., 
B.,  C,  D.,  £.,  and  F.  The  landlord's  agent  in- 
d(»ied  on  the  deed  Us  aSMUfe  to  tids  aarignment. 

Held*  that  thara  wmt  afUanoe  «f  •  eonswt  hf 
{he  badlotd  to  the  snblettingB  fai  eiistenae  at  flie 
date  cf  fbe  assignment. 

rnie  tenant  subsequently  pot  the  nortious  of  land 
held  by  A.,  B.,  and  C.  into  his  hmds,  and  relet  them 
to  X.,  Y.,  and  Z.  without  any  fresh  oonsent  on  the 
part  of  the  landlord.  Hm  tenant  also  mada  a  aaw 
snUetting  to  O.  of  two  aons. 

Hald,  that  fheae  serefal  saUettings  dwmld  be 
taken  tof^thor,  and  were  not  trivial. 

The  landlord's  prodecossor  had  authorized  the 
lessee  to  make  suolettings,  and  neither  the  land- 
lord's predooessor  nor  the  landlord  had  ever  availed 
themselves  of  a  omdition  in  the  lease  giving  a 
penalty  for  subletting,  nor  of  the  provisinis  of  the 
BnUattinK  Act.  though  it  was  proved  that  they 
knew  of  the  suUettinga. 

Held,  that  the  court  would  not  nresmuu  a  lost 
deed  waiving  the  benefit  of  the  Subletting  Act. — 
Bobiiuon  v.  IVakefieid,  O.A.  (Ir.)— 30  L.  £.  Ir.  5i7. 

S8.  THhe  rod-charge— Leme  UaSU  fb  poy— ZVesr- 

minatiou  uf  liability  by  fixing  fair  n  ut — fjind  Law 
{Irrland)  A' I,  1887. — Where  a  lessee,  who  from  the 
nature  of  hi.s  teimic  was  liable  to  tithe  rent-charge, 
has  a  fair  rent  fixed  under  the  T^aud  Iaw  (Ireland) 
Act,  1887,  his  UahilHjtotithe  rent -charge  ceases. — 
MoToney  v.  Ambrose,  EX.n.  (Ir.)— ;i2  L.  R.  Ir.  OH. 

29.  Tnrf-ly^'i  <•/!  h'lliliinj — iiight  <f  luitdlurd  to 
enttr  and  takv  ti  rf  Lund  Law  [Irrlund)  Art,  1881 
(44  &  4fi  Vict.  c.  49),  S3,  o  (o),  8.— The  decision  of 
the  Vice-Chanoellor  (29  L.  K.  Ir.  243),  gnmtlbDg  an 
iojnnotion  to  restrain  the  defendant  from  cutting 
and  taking  torf  and  mould  from  the  lands  in  the 
occupation  of  the  defendant  as  tenant  to  the  plain- 
tiff, n&rxned. -^Toionthend  v.  Cutler,  aA.  (Ir.) — 31 
li.  R.  Ir.  86. 

SO.  WrU<^raUMion—I^eclmeidforvcn'jMynm 
of  rent — Tender — Lodgmmf  in  eemi. — Case  m  which 

it  was  held  that  there  had  been  neither  tender  by 
the  tenant  to  the  landlord  nor  lodgment  iu  court  of 


the  amount  due  under  a  judgment  for  recovery  of 
the  haid  tor  non-paymfiut  of  rent,  tha  last  daj  for 
redeamiBg  having  passed,  and  that  tba  defoJlaiit 

was  not  entitled  to  a  writ  at  rsstitotiOB. 

Qturrt,  whether  tender  of  the  rent  doe,  without 

acceptance  by  the  landlord,  is  equivalent  to  pay- 
ment within  section  7 1  of  the  Landlord  and  Tenant 
Act,  1860. 

Holntu  T.  Flaherty,  18  L.  R.  Ir.  310,  questioned. 
Kenmartv.  Supple,  Vem.  &  Scr.  1,  u>prov«d<— 
Il-g'j  V.  Smyth,  C.A.  (Ir.)— 32  L.  fi.Ir.  191. 

LANDS  CLAUSES  ACTS:— 

1.  Compeneaiion — CompuUory  taking  of  land— 
Notice  to  treat — No  ttepe  taim  mtder  ttoUce — i\MsaK 
•ton  taken — Tenanfi  intertet  in  bmd  taken — At  what 
date  interest  is  to  be  calculatei — Lauds  ClatLsrs  Ad, 
1845  (8  &  9  Vict.  c.  18),  $.  121.— A  notice  to  treat 
was  given  by  a  railway  company  for  a  strip  of  land 
which  formed  part  of  lands  held  by  the  tenant  under 
a  lease.  Nothing  was  done  miaer  this  luiliae  to 
treat,  bot  eboitt  •  year  eftwinadB  the 
requirad  and  took  poasssdoa  of  the  strip  midc 
tion  85  of  the  Lemds  Clauses  Act,  ls(j.  At  the 
time  the  notice  to  treat  was  given  the  tenant  had 
an  interest  for  more  than  a  ye«u-,  but  at  the  tim^ 
the  strip  was  taken  be  had  an  interest  for  less  than 
a  year  m  the  strip  taken.  The  tenant  clai~ 
tion  for  the  strip  talBsn,  and  for 


Held,  that  the  time  at  which  the  tenant's  interest 
was  to  be  considered  was  tlio  time  when  the  stnp 
wus  taken  under  section  SO,  and  not  the  time  whtjn 
notice  to  treat  was  given,  under  which  nothing 
was  done,  and  as  at  the  former  time  the  teoaut  bad 
aa  interest  in  the  strip  of  land  Jssa  than  for  e  year, 
a  nagislnte  bad  jnriaffietion  to  assess  tha  oonspen* 
sation  under  section  121  of  the  Lands  Clauses  Act, 
1845.— T^fj,  V.  Kenncdi/,  Q.B.D.  3M)~-[1693j  1  U.  B. 
533;  68  L.  T.  454. 

2.  Oompenmtion^£evereionarjf  interest  in  lieenmd 
j'rnnieee — AinieeitUit^  of  evidence  to  prove  the  prf 

,tr  uf  mdrhit  rahir  >f  tJf  rhu'nutnt's  interest  in  the  prt- 
ini^tj  (IS  licfiisfd  jiroiiift^.  — -In  estimating  the 
amount  uf  ctimpensatioti  under  the  Lands  Clauses 
Acts  to  bo  ]^aid  to  the  reversioner  of  lifflmtiwl  pre- 
mises, let  on  lease  with  twenty-six 
pired,  required  by  a  pabUo  body  unda^ 
powers,  uie  aiUtrator  ongbt  to  admit  evidence  to 
prove  the  jiresent  market  value  of  the  claimant's 
reversionary  interrst  in  the  preuiisea  as  licensed 
prcmisrH,  and  need  not  confine  the  evidence  to  the 
estimated  rental  value  of  the  premises  as  a  house 
and  shop  apart  from  the  question  of  whether,  when 
the  rsTsnion  fttUs  in,  tbsy  woold  then  be  ' 
j'remises. — BeUon  ▼.  ZonoM  Caendg  OmmeS, 
315—62  L.  J.  Q.  B.  222  ;  68  L.  T.  411. 

a.  Cotte  Order  for  ptMment  qf  dividend*  to  tenant 
far  life  —  Anon  aheoSdetg  mtltted  —  Hubaegumt 
hmMm  for  pagmeat  of  oorpns  on!  o/*  oomi—lAind* 
(THoitMt  AeA.  184A,  m.  69,  80.— Notwithstanding 
previous  ordent  for  payment  to  a  tenant  for  life  of 
dividends  uu  purchase-money  of  lands  couipulsorily 
taken,  the  costs  of  which  have  been  borne  by  the 
company,  the  court  will  order  the  bompaoy  to  pay 
the  costs  of  an  application  by  the  tenant  for  life 
for  paymsnt  out  of  court  of  the  ssnMis  to  teastosi 
midw  the  provMoBS  of  ^  Settled  Caad  lot,  1882. 

.Seen*,  where  the  applicant  was  absolutely  entitled 
to  the  fund  at  the  time  when  the  application  for 
payment  of  dividends  only  was  made. 

Ex  j>nrt(  Richards,  25  L.  R.  Ir.  175,  not  fol- 
lowed.— />.  rt  Belfast  Ci>riK>mtion,  Bn  poHe  Bortir- 
twi,  v.c.  (Ir.)— 31  L.  R.  Ir.  258. 

4.  Code — JHagtneut  of  mmeg  into  oowrl — At^ms- 
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ir«MM»  Mained  for  purpou  of  making  HOe  fo  Mine. 
— Mone^  wu  paid  into  cout  by  a  railway  oom- 
p&ny  under  the  Land  Clauses  Act,  184a,  in  respect 
of  leasehold  premiaee.  Persons  claiming  under  the 
marriaj?e  settlement  of  their  father,  then  deoeased, 
applied  for  payment,  but  the  court  decided  that 
other  children,  then  dead,  and  of  whom  there  were 
no  personal  representatiTW,  htd  taken  vested 
mioMti,  and  declined  to  pay  oat  the  fond  until 
•dnunutraiioti  liad  been  taken  ont  to  their  estates. 
One  of  the  applicants  thereupon  took  out  tulminis- 
tration  to  the  defeased  children,  and  obtained  pay- 
ment of  tllf  fuiirl. 

Held,  that  the  comjpany  should  the  ooati  of 
obtaining  these  admmif(trHtioat.~A0  parte  Keltff, 

T.c  (Ir.)— 31  L.  R.  Ir.  137. 

j.  Incioture  Act — CommmwibU  laruis  piirchoMd  by 
railway  company — Rightt  of  turbary — Allijimcnt  of 
wute  landi  to  lord  of  manor  in  truut — Trvd  for 
ImQff  </  oenipwr*  of  cattagf—Rigkk  of  lord  of 
manor  cw  owner  of  the  «oi7.— Prior  to  1802  the 
ooenpierB  of  certain  cottages  were  accustomed  to 
cut  turf  on  large  tracts  of  cdiiiinoiifilili'  ami  waste 
lands  of  a  manor.  In  that  year  an  Inclo6ure  Act 
was  pasHed  by  which  commissioners  were  em- 
powered to  allot  to  the  lord  in  trust  for  Uie  ocou- 
piera  of  the  cottages,  in  lieu  of  their  rightj  or 
pntendad  ijo^  tn  oatting  turf,  portions  of  the 
mute  for  •  turf  oommon,  to  be  managed  as  the 
lord  and  the  churchwardens  and  overseers  should 
order,  and  not  to  bo  depastured.  The  commis- 
sioners by  their  award,  made  in  1806,  allotted  to 
the  lord,  in  trust  for  the  oooapters  for  the  tame 
being  ol  the  oottagw,  Mvanl  urm  of  WMte  for  n 
tnif  oommon. 

A  railway  companv  took  for^  porpoaee  of  their 
iindcrtaiiiig  part  of  the  land  allotted  as  u  turf 
common,  and  the  purchase- money  was  paid  into 
court.  On  ft  petition  M  to  tho  diltEihnticn  of  the 
fond, 

Held,  affirming  the  decision  of  the  Cotnt  of 
App«d(S8  Gb.  D.  520),  that  omn  the  trae  on- 
■ii  ueUon  Off  the  Aot  the  lord  of  ttie  manor  tras  not 

depirivcd  of  his  riglits  .is  owner  of  the  soil  in  the 
turf  common,  but  was  entitled  to  so  much  of  the 
purchase-money  as  represented  the  value  of  those 
tighta. — Attomey-Oeneral  t.  Mn/rick,  H.L.  (K>— 
tnM1A.ai;  63L.  J.Gh.81S:  68L.T.n4. 

6.  Notice  to  trt»i — Tw  t   fn    ZmuSi  ChtU0t$ 

Art,  1845  (8  it-  9  rid.  c.  18),  s.  92. 

Held,  by  Mathew,  J.,  that  under  the  circum- 
stances there  was  only  one  notice  to  treat,  and  that 
fbe  pliintHf  was  not  entitled  to  tnat  the  notice  as 
twoaoMoiiepplioaUetoaoe  twwBSPt  and  to  part 
of  Hm  tMim;  and  tiiat the  award  (wUdi  had  heen 

made  fx  fiarie)  waa  not  binding  on  the  dt  fcndfiiits. 
- — Thompson  v.  TMenhain  aiui  Forttt  Gate  Jiaiiway 

Cb.,  OiM.)— 67  L.  T.  iie. 

LICENSING  ACTS  :— 

1.  Club — Proprietary  club — Sale  of  ttitoxirating 
liquors  to  mrmberi  mthotU  a  licnice  —6  Otv.  4.  c.  81, 
«.  26;  4  ft  «  Wm.  4.  c  8A»  «.  17 ;  23  i;^  24  ViU.  c 
S7» «.  19;  86  4t  86  FM.  e.  94.  8.— Olie  raepond- 
ents,  a  renstered  company,  were  the  proprietors  of 
a  club.  The  appellant  applied  to  become  a  member 
of  the  dub,  ana,  having  paid  ii  subscriptidii,  was 
elected  an  honorary  member  {>ending  inquiries,  and 
was  then  snppliea  with  spirits,  &c.,  for  which  he 
paid.  The  respondents  did  not  hold  any  lioenoe  lor 
the  sale  of  intoxicating  liquors. 

Held,  that  the  reepondents  might  be  oonvicted 
for  selling  spirits,  Ac.,  without  a  licence. — Bowyer 

Percy  Supper  Club,  Q.B.D.— [1893]  2  Q,  B.  154. 

a.  LietnoB  Bttrhmm  •AfpUtatim  for  o&rtifitaiit  \ 


ofjuttim — Notice — Time,  eomptUaOon  of— Wine  and 
BeerhouM  Act,  1869  (32  if;  33  Viet.  c.  27),  «.  7— 
Licentiny  Act,  1872  (35  «t  36  Vtct.  e.  94),  «s.  40,  43, 
.jO.  By  section  7  of  the  Wine  and  Eeerhouso  Act, 
1>>6!»,  "every  person  intending^to.  apply  to  the 
justices  for  a  certificate  under  this  Act  shall, 
twenty-one  days  at  least  before  he  applies,  give 
notioe  in  writing  of  his  intantion  to  one  of  tiie 
overseen  of  the  parish,"  &o. 

Held,^.that  the  twenty-one  days  are  to  be  oom* 
puted,  iiut  from  the  first  diiy  of  the  general  annual 
licensingjiieeting^at  which  the  application  is  made, 
but  from  the  day  upon  which  the  application  is 
actually  heard.— .Am.  t.  Pownall,  q.B.1).— £1893]  2 

a  B.  fw. 

3.  Lieet,re~-B$triouM  licensed  on  May  Itt,  1869 — 
Lapsed  licence  —  Discretion  of  justiret  to  refuse 
tramfer — Licensing  Act,  1828  (9  Oto.  4,  c.  61),  «.  14 
—Wine  and  Bterhou$e  Ad,  1869  (32<t33  Vict,  e,  27). 
St.  8,  19— IF*iM  and  Bterhoute  Act  Amendment  Ad, 
1870  (33  &  34  Vid.  c.  29),  t.  7.  -At  the  general 
annual  licensing  meeting  in  August,  1891,  the 
justices  refused  to  renew  the  licence  of  the  tenant 
of  ft  beerhouse  on  account  of  his  having  been  oon- 
victed for  permitting  drunkenness  on  the  proniwea. 
The  beerhouse  had  been  oonttnoously  licensed  for 
the  sale  of  beer  to  be  oonmmed  on  the  premises 
from  a  date  prior  to  the  Ut  of  May,  1869.  la 
consequence  of  the  refusal  to  renew,  the  lioeiMW 
expin^  on  the  10th  of  October,  1891.  On  the  5th 
of  October,  1891,  the  tenant  gave  up  poasession  of 
the  liouse  to  the  respondent,  who  applied,  on  the 
17th  of  November,  1891,  to  the  justices  in  special 
•Msions  for  a  transfer  of  the  licence. 

Held  (reversing  ,tbe  deoUon  oi  PoUool^  B»  and 
Yaughan  Williams,  J.),  that  at  tiie  date  of  tte 
appbcation  by  the  respondent  the  licence  was  not 
in  force  within  the  meaning  of  section  19  of  the 
Wine  and  Beerhouse  Act,  18(3!*,  and  tliat  the  jus- 
tioes'  power  of  refusing  the  transfer  was,  therefore, 
not  limited  to  the  four  grounds  mentioned  in  section 
8  of  that  Act.— ilfumw  Frter,  O.A.  4fiO-HLl883j 
1  a  B.  635 ;  62  L.  J/M.  C.  106;  68  L.  T.  Wt. 

4.  Licence — NoiicCj  of  intention  to  oppose — Tem- 
porary authority  —  **  Lieeneed  person*  — Liceneing 
Ad,  1872  (3d  A  36  Viet,  c  94).  $.  42— d  St  6  Vid,  c 
44,  «.  1—9  Geo.  4,  c  61,  «.  l^—Speeial  cat  stated  ly 
licensing  judices — Respondent — Hummary  Jwriadidim 
Act,  1H79  (42  4t  4.'!  Vi<  (.  c.  49),  «.  33—20  .f-  21  Vid. 
r.  43,  «.  2. — The  occupier  of  certain  licensed  pre- 
mises being  about  to  leave  them,  the  appellant 
obtained  a  temporary  authority  under  6  &  6  Vict,  a 
44,  s.  1,  to  oatryon  the  busineM  nntfl  the  next 
special  session  for  transfer  of  Uoenoas.  Such  sessioi 
and  the  general  ■"rmal  tfai—iMiiy— nKng  being  held 
simultaneously,  the  appellant  applied  for  a  transfesr 
of  the  Uoence  under  9  Goo.  4,  c.  61,  S.  14,  tuid  also 
for  a  renewal  of  the  licence.  Both  apjilii -abnns 
were  refused  by  the  justices,  because  the  aptieU*nt 
did  aoi  produoe  satisfactory  evidenoe  of  (ood 
ohanwter.  Hotioe  of  mtantiaii  to  onnoM  flie 
renewal  of  the  liosneehad  heen  served  ratnefomer 
occtipier,  but  not  upon  the  apj>ellant. 

Held,  that  the  appellant  was  not  a  "  licensed 
person  "  applying  for  a  renewal  uf  "his  licence" 
within  the  meaning  of  section  42  of  the  Licoising 
Act,  1872,  and,  therefore,  was  not  entititd  to  notioe 
of  ^moeitioa  to  the  lenewal  of  the  UoMoa. 

The  superintendent  of  poUoe  of  tibe  jBvWan 

appeared  to  oppose  the  liceiice  before  the  justioes, 
and  notice  in  writing  of  the  appeal  was  given  him 
by  the  appeUant  in  •oomdeaoe  with  90  ft  81  '^afc. 

c.  43,  s.  2. 

Held,  that,  the  case  being  stated  under  section  88 
of  the  Sanunaiy  JariwMdfon  Aot,  1878,  thei 


Digitized  by  Google 


[  Weekly  lll»Uil«,  tt^tO,  VSoL 

ll5  Zkensmg  Acts,  DIGEST.         JAceiuuig  AtU  (Irdand).  116 


intendent  of  police  was  rightly  made  reapondcnt. — 
Friee  t.  Jame$,  CJl.  67— ri8»21  2  Q.  B.  428  ;  61 
L.J.H.aS08;  •7II.T.M8. 

5.  r.tcrucr — littuical — C/iatifje  11/  <ifrui/u(i<'ii — Jie- 
/lual  of  reneicul  to  ufw  tritant — J-Jj  fn'ration  of  liceiire 
— Sub$equetit  applicativn  for  licuce.  hi/  nmmd  ttnc 
tenant — JuHtdidton  ofjiutict»—9  Qto.  4,  c.  61,  «.  14. 
—By  9  Geo.  4,  c  61,  ■.  14,  "  If  nj  penon  dii^ 
lieaaied  uader  thia  Ao(  bImU,  before  the  expiration 
of  Bnch  licence,  .  .  .  remove  from  or  yield  up 
the  possfssiun  of  the  house  spcfified  in  such  lircTu  c  ; 
or  if  the  occujiier  of  any  such  hou.se,  tx'ing  about  to 
quit  the  same,  ahull  have  wilfully  omitted  or  gball 
have  neglected  to  apply  at  the  general  «»»t>«ftl 
licensing  meeting  or  at  any  adjournment  thereof 
for  a  lioeooe  to  contmue  to  sell  exdaable  liqnors  by 
retail,  to  be  drunk  or  oonsamed  in  such  house,  it 
«han  be  lawful  for  the  juttioes  assembled  as  afore- 
eaid  at  a  special  session  ...  to  grant  to  .  .  . 
any  new  tenant  or  occapur  cf  anj  bouse  having  so 
become  tuioccupied  ...  a  licence  to  sell 
•zcisablc  liquors  by  retail." 

The  iioeQO»-holaer  of  an  inn  yielded  up  poeseesion 
of  the  inemiMe  in  December,  1890;  at  a  special 
session  m  May,  1891,  a  new  tenant  unsuocesafuUy 
applied  for  a  transfer  of  the  licence ;  at  the  ad- 
journed general  annual  licensing  meeting  in  Sep- 
tember, 1891,  another  new  tenant  unsuccessfully 
■fiplied  for  a  renewal  of  die  liooioe ;  neither  of  the 
BpplioHit*  anpealecl  to  quatar  aopg.  Ihe  then 
eomot  Uoenoe  ezpireft  on  the  lOlh  of  October, 
18ftl.  In  March,  1892,  the  appellant,  wlio  had 
become  tenant  of  the  house,  applied,  under  9  Geo. 
4,  c.  61,  K.  H,  for  a  licence. 

Held,  that  the  justices  had  jurisdiction  to  grant 
the  affdication. 

Big,  Juttieu  of  Liimpool,  11  Q.  B.  D.  638, 
ooondflrad  and  foUmrad.— AilAvAs  t.  iMcst  of 
Dover,  «.BJ).— [1891]  2  Q.  B.  421 ;  61  K  J.  M.  C. 
215. 

0.  Licenee — Senevxil — Oroundt  nf  ohfedion — "  Dit- 
nritrty  i  hanu-U  r  " — Fi  iflmct — Jtitttcet'  <!i$rrriiou  — 
LioiMintj  Ad»,  1kT'2  (36  U:  'M'>  Vid.  c.  1)4), «.  42;  atal 
1874(37  dk  38  Vict.  c.  49),  a.  Upon  an  applica- 
tion for  the  renewal  of  a  licence,  the  notice  of 
ubjuction  pursuant  to  ■oeUoM  26  of  the  Licensing 
Act,  1874,  stated  three  gronnda  of  objection,  one 
of  which  was,  "  That  yoor  hooie  is  of  a  disorderly 
character."  Vjion  the  hearing  of  tho  ajijilieatinn 
the  justices  inlmitted  evirleiice  of  thic*-  in iiivietionK 
against  previoiiH  huhiers  of  the  lieeiice,  but  it  was 
aomitted  that  the  applicant  bore  a  good  character. 

HaU*  fbaft  1Sb»  afnmBoa  ma  piroperly  admitted, 
inaannibh  aa  it  waa  nob  naoaaaaiy  that  evideooe 
diraeted  to  the  disorderly  eharaeter  of  a  licensed 
honae  should  be  confined  to  such  matt<>rH  only  as 
affscted  the  pcrsoniil  eburucter  of  the  appliemit  by 
ahowing  that  ho  himself  liad  c* utributed  to  the 
disorderly  character  of  the  house.— Ac;,  t.  Jiuticu 
vf  Mitkin  Higher,  a.B.9.  288— £1808]  1  Q.  B.  27«; 
67  L.  T.  680. 

7.  Licence — Ilmeical — Utfu»al  iu  rmt-fv — Ajtpcal  to 
ijuarirr  eutioiu — Notice  if  upjxal — jS'm^icr  on  "tlie 
othtr  party  "---SuperinUndeiU  o/ police  oppoeingre- 
■  '  mum— Summary  Jwritdietien  Ad,  1879  (42  S  42 
. .   Vid.   c.  49),  $.  31. — Where  a  superintendent  of 
police  has  served  notice  of  opposition  to  the  renewal 
of  a  licence,  and  has  appeared  before  the  licensing 
:   jostioes  in  support  of  his  opposition,  he  in  "  the 
■:  other  party"  to  the  proceedings  within  the  mean- 
bigof  aamm  31  of  the  Summary  Juxiadiotion  Act, 
1879,  and  a  penon  aggrieved  by  the  refnsal  of  flie 
justaoesto  renew  the  licence  must,  as  a  c  nn<Iition 
precedent  to  the  hearing  of  his  appeal  tu  quarter 


sessions,  serv  e  upon  tba  TTi""*iaii1iait  notioa  of  Ilia 

intention  to  appeal. 

JUg.  V.  Jtttticti  if  GlarMtrgamhir-     i     W.  11. 
[1892]  1  a  B.  621,  and  iVice  v.  J^mu,  41  W.  B. 
67,  [1892]  2  a  B.  428,  foUowad.— iliy.  t.  JadStm^ 
OUmeeeterekirt ;  Beg.      Jadkm  ^  BrUMt  Q,mJ>. 
379—68  L.  T.  225. 

8.  Offence  —  "  IllfgaUy  dmling  in  inioxicaiing 
lijuor^—FenaUg—liceneing  Act,  1874  (37  d  38 
F^.  e.  49),  «.  17.— The  ptoririoii  ia  aaolioB  17  of 
the  TjoenKing  Act,  1H7-),  that  persooa  foimd  Upoa 
suspected    i>r«miHc«    entered   by  a  OODStahle  in 

Eui-suance  ut  a  warrant  to  search  for  liquors  sold  or 
ept  for  sale  contrary  to  law  shall  be  presumed 
to  be  guilty  of  "illegally  J.<iinig  in  intoxicataiic 
liquor  unnltha  contxazy  be  shown,  is  not  oosiflnun 
to  m  aaUer,  Imt  appUea  alao  to  »  Imyar,  of  aach 
liquors.— J/cAVnzi*  v.  Day,  Q.B.D.  384 — [1898]  1 
Q.  B.  289  :  62  L.  J.  M.  C.  49 ;  68  L.  T.  345. 

'.K  Offence — Hair  during  prohibittti  huurs — '*  Bona 
fide  fratWtcr"— XfosMiaf  Aid,  1874  (37  4t  i»  Vid. 
c.  49),  ».  10. — A  man  1«ft  hv  hooM  on  •  Sunday 
morning  and  walked  three-quarter^  of  a  mile  to  a 
railway  station,  and  thence  took  the  train  to  anotier 
station  about  two  and  a  half  mile«  otf.  where  he 
was  employed  as  a  porter.  He  afterwards  left  the 
station  and  walked  to  certain  licensed  premises, 
where  ha  waa  aarvad  with  beer.  Tha  lioaMed 
miaea  were  less  than  a  iHe  from  tha  stalum  wbste 
ha  waa  employed,  bat  nora  than  tluaa  aailaa  fna 
hia  reridence. 

Held,  that  he  was  a  bona  Jide  traveller  within 
section  10  of  the  laownsinn  Act,  1874. — (7owq>  v. 
AthrrUm,  O.B.D.  108-[18BS]  1  a  B.  49 ;  68 
L.  T.  88. 

10.  Offtiia:—  Still  diiriit'j  prohibitfil  hmrt — "  Boni 
fide  tniviUtr"—l.ioHt,u<j  .Ir/,  1H74  (37  .(  ;>s  IV.^. 
c.  49),  «.  9.— The  appellant,  a_  licensed  victualler, 
waa  ohaiged  with  permitting  his  licensed  jpremiaH 
to  ba  open  for  the  sale  ol  rabaahmant  dwmc  pto> 
bilntedboun— namely,  on  a  Snnday  monmig'Mfaia 
12.30  p.m.  Tlie  justices  found  that  many  of  the 
pi-rsonn  served  by  the  appellant  were  residents  in, 
and  had  coiue  from,  a  neighbouring  town  a  little 
more  than  three  miles  distant,  in  order  to  obtain 
beer  at  the  appellant's  premises ;  that  they  were  not 
bona  fide  traveUera  within  section  9  of  the  Tannnring 
Act,  1H74,  and  that  the  appellasit  did  met  tndf 
believe  tlieni  be  h  iu,  fidr  travaUeBa;  aod  aaapet> 

lant  was  eonvieted  and  tined. 

Held,  by  Ix>rd  Coleridge.  C.J.,  and  Hawkins, 
Day,  and  Collins,  JJ.  (Cave,  J.,  dissenting),  that, 
on  the  evidence  in  the  case,  the  conviction  was 
right.— Pfim  Alenmder,  q.a.l>.  382— [1693]  1 
U.  B.  522  ;  62L.  J.  X.  a  65;  68  L.  T.  3M. 

LTCI-INSING  ACTS  (IBKLAND)  :— 

1.  /icer  tfeeme  ona  spirit  gnirtr'e  liceaot—Cemfo* 
eite  applicatim  to  UeeMing  jiistiett — MandaiBM^  to 
hear  upjiUmtitm  for  spirit  (iri'rrr'i  lia  »ft. — M.  applied 
at  petty  sessions  for  a  mitgi-stnite'i.  eertilicate  for  a 
beer  n'tailt  r's  liceneo  and  a  sjiirit  grocer's  licence. 
The  application  was  refused,  and  the  refusal 
affirmed  at  quarter  sessions.  M.  then  applied  for  a 
moiMfanuM  to  enaUe  him  to  obtain  a  qpint  graoer'a 
HoCBoe. 

Held,  thalj  aa  IL  had  not  severed  the  two 
branches  of  his  oompoeite  application  when  it  was 
before  the  justices,  a  .naii'lainui  should  not  issue 
commanding  them  to  do  what  thqr  had  never  bees 
asked  to  do,  and  had  not,  in  faat.  refused  to  do. 

QtMCfv,  ia  "  anttaUli^  of  tha  pianiaei  "  stmetBrsl 
sidtaUlity  merely,  or  doea  it  inolndft  aottahilily  of 
rituntiou  /.'"/■  V,  /msMm  1^  Tgreme,  cu.  (Ir.h* 
32  L.  E.  Ir.  2U1. 
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2.  iVcrfice  appfal—Ser vices  on  j'ustke$'  clerk — 
Lictnting  Ad,  1872  (35  «£:  36  r»c<.  c.  W),  «.  52— 
i^y  Seuiom  Act»  IMl  (14  «6  15  VieL  e.  93).— A 
lioanMdp«iMB  trat  floiiTiatad  at  petty  tewioiu  of 
tt  qAom  imdar  th*  lioBnaing  Act.  1872,  and 
•erred  notice  of  appeal  from  such  conviction  by 
delirering  to  tho  clerk  of  tbe  petty  aeaaiona  court  a 
t:  tio  of  iippijiil  addwMud  to  6mIi  of  the  oonTiotiiig 
ju!itice6  by  name. 

Held  (QUmoii,  J.,  di«.),  that  fh«  •errioe  was 
•uffident. 

%.  V.  JiMf/ow  o/  Glamarganthire,  40  W.  R.  430, 
riS92]  1  Q.  B.  021.  discussed. -//<^.  v.  JuMm  o/ 
M'ickluw,  H.U.U.  (Ir.)— .!()  L.  R.  Ir.  ACjo. 

LIFE  IN8UBANCB.— See  Insuuancb  (Lot). 
LIGHT:— 

1.  Iinplitd  ijraut  Ritjfil  hi  ejtrduriUnarij  amount 
•■/  ii'jht  —Injunction. — Where  the  owner  of  land 
grunts  part  of  the  land  with  •  houe  upon  it,  which 
is  to  bu  usod  for  buBaneas  puipoMM,  the  int«ntioa 
to  he  impute  to  the  parties,  In  tho  absence  of  a 
•pocial  brtrgain,  is  that  the  hou><f)  is  to  bo  granted 
with  li;i5'bt  sufficient  for  all  ordinary  pnqmsos  of 
bminess  in  tht-  locality. 

In  considering  the  effect  of  saoh  a  grant  the 
court  moat  look  baok  to  the  time  when  the  contract 
beCwaea  the  parties  was  entered  into,  and  cannot 
impute  an  invention  that  tho  preiuisea  should  be 
nn-d  for  a  special  purposo  not  shown  to  be  is  the 
mind  of  either  of  the  parties  at  that  time. 

Held,  applying  the  above  principlei»  tihat  the 
lessees  of  a  builoing  used  for  bnsiiuas  poiposss  in 
the  City  of  London  were  not  entitled  to  an  injuno- 
tioB  to  restrain  the  defendant,  who  claimed  under 
a  sobsequent  conveyance  of  the  adjcjiniug  liind 
im  till-  siiuio  owiu  f,    from  erecting  ;i  biiikliiig 
•I.  liiub  would  interfere  with  the  use  of  their  rooms 
for  wool-sorting  purposes  (which  reqndnd  a  strong 
light),  but  which  would  leave  the  losoui  in  tbe 
a^OTnant  ci  a  good  and  snffldent  light  tor  all  tbe 
ordioar^  purposes  of  business,  the  court  not  being 
dbte  to  impute  to  the  parties  to  the  leiise  an  inten- 
tion that  the  demised  Lru!ili!itr  should  be  used  for 
wool-sorting  puriKMes. — CorbtU   t.  Jottui,  CU.D. 
KEK..  J.— [1892]  S  Oh.  137  :  62  L.  J.  Oh.  43;  67 
L.  T.  191, 

2,  I'rtAiTiptlon—Enjiiyment  agaimt  Ustee  of  the 
f'rviifn — Siirremltr  of  Inise — New  lease— Preiitmption 
<'/  loU  srantr-ln/ertnu  a^jtrnmetA  fnm  tune  »ib- 
memorial — LimiM  muement  fir  retuine  of  Urm — 
"Abtolute  ami  inde/eaa{hlf"--Prrirr{ption  Act  (2  & 
8  mil.  4,  r.  71).  St.  2,  3.— Section  2  of  the  Pre- 
'criptiou  Act  dot  H  not  upply  to  o;usoiniMit«  of  light, 
which  are  governed  by  section  3  and  tho  subsequent 
sections,  which  have  to  be  read  with  it. 

The  Crown,  not  being  named  in  aeotton  3,  is  not 
bound  by  it. 

Limited  and  qualified  onsnmonts  are  not  within 
the  scope  of  tho  Prescription  Act;  accordingly,  an 
>-usetneut  of  light  cannot  urise  under  section  3  as 
i^^^ainst  a  leesee  of  tho  Crown,  to  exist  only  during 
^e  continuaooe  of  the  lease. 

M.,  being  aewgnee  of  a  lease  of  Crown  land  for  a 
!enn  of  ninety-mne  years  from  181  o,  surrendered  it 
n  1992  and  »grce(f  to  take  a  new  lease,  under 
vhich  agreement  he  proceeded  to  erect  a  building 
0  as  to  int.  rtt  ri!  with  the  access  of  Ught  which  W. 
ia<i  enjoyed  to  a  house  on  oontiguous  hmd  without 
Qterruptiou  ever  sinoe  1852,  when  tneb  house  ms 
milt.  la  1893  W.  comuMnoed  an  aotion  to  rsstnin 
€.  from  so  building. 

Held,  that  there  was  no  ground  for  presuming  a 
Mt  grant,  or  for  inferring  immemorial  prescription,  i 
a  faTonr  of  W.;  that  no  easemenit  or  light  had  ' 


arisen  under  tbe  VimuSpUoa  Aot,  •ad^lbaib.W.'i 

daim  therefore  failed. 
Decision  of  Kekewioh,  J.,  reversed. 
Principle  of  Bright    WtMtr,  1  a  M.  ft  B.  811, 

followed. 

Pern/  v.  j:.,mM,  3f)  W.  R.  602,  [1891]  1  Ch.  658, 
approved. —  Whmton  v.  Maple  ifc  Co.,  C.A.  677. 

3.  Prescription — LnmUnrd  and  tfnant — Sum''  land- 
lord— Adjoining  tenemti/'^  I'rfacription  Art  ['1  A-  ,J 
117//.  4,  c.  71),  «.  3. — Plaiiititf,  having  obtained  tho 
assignment  of  a  twenty-one  years'  lesse,  which  bad 
been  grsmted  in  1862.  of  oertain  houses,  just  before 
its  eKpiration,  in  1882,  agreed  wKb  his  landlord  tor 
a  further  lease  of  twelve  years,  under7whioh  he  was 
in  possession,  no  formal  lease  liaving  been(executed. 
In  1SS7  tlie  same  landlord  granted  a  lease  of  ad- 
joining premises,  which  was  assigned  to  the  de- 
fendant. On  motion  to  restrain  interfSNIUW.hj^tiM 
defendant  with  the  plaintiff's  lights, 

Held,  that  the  fsot  that  the  pTsintilf  s  houses  had 
not  been  continuously  oceupie(i  1>y  tho^samo  tenant 
was  immaterial,  and  that  an  absolute  and  inde- 
feasible right  to  light  had  attached  to  the  housSB 
in  1M82  by  virtue  of  tbe  Prescription  Act,  s.  3. 

Held,  also,  that  the  &ct  that  the  plaintiff  was  in 
possession  under  agreement  only  was  not  material. 
—Robaon  v.  EdtaardtB,  OH.D.  XOB.,  J.  569— [1893] 
2  Ob.  146 ;  62  L.  J.  Oh*  378 ;  68  !«.  T.  195. 

4.  Preteripiion—rner  for  more  than  ntetCim  mtd 
leu  than  twenty  ymr» — [nrltimtf  right — [njvttution — 
Prf.^n-infin,,  Ak'{'2S.:i  117//.  4,  c.  71),  s.  3.— The 

Elaintiifs  were  owners  and  lessees  of  buildings 
aving  windows  the  access  of  light  to  which  over 
adjoiung  land  was  elaimed  to  have  been  enjoyed 
for  more  than  mnetsen  and  less  tiian  twenty  years. 
Tho  defendants,  tho  owners  of  tho  adjoining  land, 
were  proceeding  to  erect  thereon  buildings  of  a 
permanent  character,  which,  if  OOin|lletod,  WOuld 
obstruct  the  plain tilBi'  light* 

The  plaintiffs  brought  ous  notion,  and  now  moved 
to  restrain  the  further  sMolioa  of  the  defendants' 
building.   They  contended  that  they  were  entiHed 

to  an  injunction  by  way  of  jtroteclioti  to  their  in- 
choate right',  whicli  in  a  few  months  would,  under 
section  3  of  the  Prescription  Aot,  lipSB  into  aa 
absolute  and  indefeasible  right. 

Held,  that,  there  being  no  prsosdent  for  granting 
such  an  injunction,  and  the  oasa  Bot  beiqg  one  hft 
which  the  property  woold  he  isstal^ltt  if  an 
in  junction  was  not  granted,  Iha  motion  mnik  ho 
refused. 

Held,  that,  if  the  defendants  ran  up  their  build- 
ings, these  at  the  end  of  twenty  years  would  con- 
stitute an  interferenoe  witii  the  plaintiffs'  ondant 
lights,  and  would  be  amenable  to  tiie  jurisdiction 

of  the  court,  but  the  court  would  not  intervene  to 
protect  this  iiiclioato  right. — Oorermirt  of  BridtivtU 
J/oopital  v.  Ward,  Luck,  Co.,  CU.D,  KSK.,  J. — 62 
L.  J.  Oh.  270;  68L.T.212. 


LDIITATION  of  A0TI0N.-^9ea  HiOHinT,  5. 

LIMITATIONS,  STATUTE  of;— 

1 .  Adminitfration  actum — Incumhnneu^Arrear$ 
i'f  ,  ulrrtst— Petition  far  &al»  in  Landed  iSlrfafM  Court. 
— Where  an  inoiimbtaaesr,  who  has  proved  hia 
deaoand  in  aa  sdministeation  aetion,  presents  a 
petition  for  sale  in  pursuance  of  tho  juagment  in 
that  action,  and  atrries  on  the  proceeduigs  to  a 
sale,  the  Statute  of  Limitations  does  not  run 
against  his  demand  after  the  commencement  of  the 
administration  action.— /n  f«  SW  Bdattt  zai  (Ir.) 
—31  L.  R.  It.  95. 

2.  (hnci<M/raud^OontiaiiUU»adver»epo«»eMun^ 
3*4  Wai.  4,  c.  27,  s.  26— /Wft»— iMtiiys— 
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MfAlM  Mil  —  Frivolotu  and  vexatiou*  aeUm  — 
R.  A  a,  1883,  ord.  25.  r.  4.— The  plaintiff,  by  hia 
itetaiMDt  of  (daim  in  an  aotion  of  ejeotaient 
Tmmght  in  1892,  alleged  tiiat  he  was  the  heir-at- 
law  of  W.  J.,  who  died  inti'stAte  in  1708.  and  that, 
on  the  death  of  W.  J.,  his  roal  rsfAtp  was  wrong- 
fully taken  poaaeesion  of  by  the  muther  of  G.  C., 
in  the  name  of  O.  C,  aa  the  heir-at-luw— aa  the 
OMllMr  idady  allagad— of  W.  J. :  that  O.  0,  died 
•a  iafuiftin  1805,  wbam^on  O.  Ca  moth«r  oott- 
tinned  to  hold  poaacaaion  in  the  name  of  a  aappoai- 
titious  (  bild,  R.  C,  on  the  false  prctonco  that  such 
child  was  a  brotbor  of  G.  C,  and  as  such  whb  heir- 
at-law  of  W.  J. ;  tbut  both  Ti.  C,  and  afterwanls 
the  defendant,  who  claimed  as  a  Toluntcer  under 
B.  0..  remained  in  pooaeasion  knowing  the  above 
faota,  and  fandnimm  oanoealed  tbeaama  from  the 
fme  heir  of  7. ;  mat  the  plaintiff  and  his  pre- 
deoeasors  had  been  deprived  of  tlic  estate  by  the 
said  concealed  fraud,  wliich  bad  not,  and  couki  not 
with  reasonable  diligence  have,  been  discovered 
until  1879 ;  and  that  the  plaintiff,  at  the  time  of 
■aoh  disoovery,  was  an  infant,  and  only  attained 
t««nl7-«na  in  1887.  The  defendant  movad  to  hove 
<he  i&teinant  ot  daim  atnidc  ont  and  tiio  notion 
dismissed  as  frivolous  or  vexatious ;  and,  in  sup- 
port of  his  application,  adduced  evidence  to  show 
that  the  allegation  tbat  li.  C.  Wiis  a  supposititious 
child  had  been  publicly  made  in  18,33,  and  had  been 
the  foundation  of  other  actions  of  ejectment 
ananat  tha  defendant  and  hii  pradeoeaaoni  fay  otbar 
£imanto,  and  that  loeh  aotiona  had  aU  Mm  d»- 
Biisse<^. 

Hold  ^affirmin^  Kokcwioh,  J.),  (1)  that  the  alle- 
gationa  in  the  stHtetuont  of  claim  as  to  the  entry  in 
1798  on  bebali  of  G.  C.  did  not  show  a  cas«  of  con- 
cealed fraud  wKUn  section  26  of  3  &  4  Will.  4,  c.  27, 
but  onLr  a  wrongful  entry  under  a  falae  daim  aa 
hdr-Kt-kw ;  (2)  that  the  statute  began  to  ran  as 
against  the  plaintiff  and  hie  predoooaaora  in  1790, 
and  that,  as  possceaion  odverae  to  the  plaintiff  and 
his  predecessors  had  Ixin  hfld  ever  since,  the 
operation  of  the  statute  was  not  suspended  by  what 
was  alleged  to  have  been  done  in  1805  ;  that  the 
plaintiff  or  his  predeoesaors  knew,  6r  might  with 
reaaonable  diligence  have  known,  the  alleged  con- 
cealed fraud  more  than  twelve  years  befon  ootian 
brought ;  and,  accordingly,  that  the  action  dioaU 
be  dismissed  aa  frivolous  or  vexatious. 

Lawrance  v.  Lord  Nvrreyt,  38  W.  R.  753,  15 
App.  Cas.  210,  followed. 

Tnuteea,  Executort,  and  Agmaj  Co.  v.  Short,  37 
W.  R.  433.  13  Ajip.  Oas.  793,  distinguished.— 
WiUis  V.  EaHMowe,  O.A.  430-4X90^}  2  Ch.  545; 
62  L.  J.  Oh.  600. 

8.  Copyhold — Quit  rtnt — Non-jmyment — StatuUt 
Limitation  (3  it  4  Will.  4,  c.  27,  w.  2,  '! ;  .T  .t  38 
l  id.  c.  57,  t.  1). — A  quit  rent  payable  in  respect  of 
a  copyhold  tenement  is  liable  to  be  barred  under 
the  Statute  of  Limitation. — Hom'U  t.  Earl  of  Har- 
rinaton.  CH.D.  STi.,  J.  604 — [1893]  2  Oh.  497  ;  62 
KJ.  Ch.571;  68L.T.  703. 

4.  Hmlund  and  wife— Separate  pnmertif—Mort- 

gagf — Trudee—Samr  hand  to  pay  and  to  receive — 

Sfatitl''  (/  f.i^nit.dr.iis  (.']  &  4  Will.  4,  r.  U:),  -40.— 

Where  a  married  woman  was  under  a  will  entitled 
for  life  for  her  separate  use  to  the  income  of  a  sum 
of  money  which  the  trustee  of  the  will  had  lent  to 
the  husband  Ott  the  security  of  a  mortgage  of  two 
freehold  houses,  and  the  hoabond  and  wua  Jiad  lived 
together  in  amity  for  a  period  of  more  than  twenty 
years  after  the  dat«  of  the  mortgage,  and  during 
that  time  the  husband  hod  never  paid  any  interest 
on  tiie  morlgage  deb^  or  given  ai^  written 


acknowledgment  of  the  mortgage  to  the  nu)it> 
gagee-tnutoe  for  the  wile. 
Held,  that  the  hneband  retained  the  intereat  M  a 

gift  from  the  wife ;  that  it  was  the  same  head  to 

pay  and  to  receive;  that,  therefore,  no  pajrment 
over  was  requisite;  and,  consequenUy.  that  the 
Statut«  of  Limitations  did  not  run,  and  the  mort- 
gage was  still  subsisting. — In  re  Hawett  In  n 
UurcheU,  BureheU  v.  Haieet,  CH.D.  KSK.,  7.  178— 
62  L.  J.  Ch.  463 ;  67  L.  T.  7  >6. 

5.  Judgment  debt—^  4;  4  WiU,  4,  c  27,  «.  40—,Bnl 
Property  Limitation  Act,  1874  (37  38  Vid.  c  SI), 
I.  i—JudgmenU  Begidration  Act,  1864  (27  S  28  rid. 
c  112).— Notwithstanding  the  Act  27  ft  28  Vict  a 

112,  judgments  ii-mne  within  section  8  of  the  Real 
Property  Limilatiou  Act,  1874.  and,  in  the  absence 
of  part  payment  or  ackuowledgnient  in  writing,  an 
boned  oy  the  lapse  of  twelve  yean. — Jag  r.  Jokm- 
stone,  O.A.  161— [1893]  1  a  B.  189 ;  68  ll  J.  a  B. 
128. 

6.  Lease — LeMee  otU  of  poueuion — TiiU  <if  liamt 
extinguithed—Trant/er  of  title  to  vertOH  im  pommkm 
—Bent  paid  to  landlord— LiabOUg  on  ooveaoiif  w 
leoss— S  A  4  Witt.  4,  e.  27.  «.  34.— The  phintfTs 

Iirodecessor  in  title  in  1802  granto<l  a  If'a.se  f  a 
louse  for  eighty-nine  years,  containing  tho  u-,a!il 
coveniiiit  by  the  lisseo  to  rep.iif.  In  G. 
enterc<l  into  possession  without  any  acknowledg- 
ment to  the  lessee,  who  disappeared  at  that  data, 
and  (wntiniwid  in  poaeeaaion  lor  forty  yWM  p^iv 
the  rent  to  the  leeaor.  O..  in  1876,  aaeigned  all  his 
estate  and  int  T^st  to  the  dafendatif .  who  continued 
in  possession,  j>;iying  the  rent  to  the  lessor,  until 
the  expiration  of  the  term  in  l^iU.  The  plaintiff 
then  sued  the  defendant  for  breach  of  the  covenant 
to  repair. 

Held,  that  the  righte  and  obligationa  of  the 
leeeee  under  theleaee  were  not,  by  section  34  of  3  ft 

4  Will.  4.  c.  27,  transferred  to  G.,  and  that,  tb«»*- 
fore,  the  defendant,  who  was  the  assignee  of  G., 
was  not  liablo  on  the  covenants  in  the  leaeei  Tidt* 

hvrut.  V.  Weir,  ca. — (j7  L.  T.  735.  * 

7.  Lfott  for  lives—Siihlrast — SurrMider  of  leue 
— Jirnrtml  of  lea«f — Kcclf»{a«tical  (\>iiuniM\otytT» — 
Recovery  of  poMestion  —  Jieal  I'roptrty  Limiiaiim 
Act,  1874  (37  ft  38  Vid.  c.  57).  s.  2— Interesse 
termini^  Gso.  2,  c  28,  a.  6.— C.,  the  owner  in  §m 
and  prodeoeaaor  in  title  of  the  plaintifb,  in  18M 
grante<i  a  freehold  lease  of  land  for  throe  livv*. 
The  lessees  in  IHOT  sub-demised  part  of  the  UnJ 
for  a  term  determinable  cm  the  ilropping  of  the  last 
of  the  three  lives,  which  occurrea  in  1874.  The 
leaioBB  in  1832  aurrandered  their  lease,  and  on  the 
aaisl  day  took  n  new  leaae  for  Urea,  the  hut  of 
which  dropped  in  1891.  This  lease  woe  by  oomnoB 
law  demise,  and  bore  an  indorsement  of  livery  of 
seisin.  The  defendant,  claiming  through  the  sub- 
li'sMt'cs,  had  been,  since  1874,  when  the  sublease 
expired,  in  actual  poaseaaion  of  the  londa  comprised 
thenin  vttboufc  nie.    In  aa  MtiOB  to  taooter 


Hdd,that  Oieleaaeof  1832.  being  n  vdid  leaea 

by  virtue  of  4  Goo.  2,  c.  28,  s.  6,  operated  to  peas 
an  estate  to  the  lessees  ;  and  therefore  the  plaintifb* 
rovcrsiijiiary  estate  did  not  become  an  estate  in 
possession  within  the  meaning  of  the  Real  Property 
Limitation  Act,  1874,  until  181U,  when  the  last  life 
in  the  lease  dropped ;  and,  therefore,  that  the 
plaintiffs'  right  to  recover  was  not  banred  lind« 
that  Act,  and  the  plaintiffs  were  entitled  to  raoover. 

The  expreeaion  "  itUerme  termini  "  ie  never  oaad 
with  re^wd  to  •  imeluld  leaa^  to  wUeh  it  hw  ae 
applioanon. 

JhdtmuHnl  Ommutoiitn  t.  Sow$t  29  W.  B. 
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l.>9.  5  App.  Cm.  796»dMtillguished.— £cr7Mi(Mfica/ 
'.'(/lamtMionert  rr««iMr«  OH.D.  OBL,  J.  166 — 
ClSOq  1011.166:681..  J.  Oh.  119;  68L.T.11. 

8«  Mortgage — A»si)ptmfnt  of  eipiiti/  of  ri'l<  mptlnn 
—StUttTMni — Pniitnfui  iif  intfrest  by  Uuant  fur  life 
— Refiwh/  iiu  iiidrt'i't'/i-r'f  ctiviuitul* — :{  &  4  Will.  A,  c. 
42,$t.  3,  5—Jmiicatiire  Ari,  18"."$  (:«5  &  37  Vi>-t.  r. 
66),  «.  25,  tuh-»rciwn  <i — Cliose  in  action — Astign- 
mnt  be/on  th»  Ut  o/  November^  Ul&—£elro$pf'  fi,  e 
cperoffon  o/aeeMon.— The  payment  of  fnteraat  by  an 
ansipnw  for  Hfo  of  iin  oijnity  of  r<»rIeinptioii  is  suffi- 
cient p.iyiiicnt  to  keep  alive  the  right  of  action  oti 
the  cr<vfiiiiMtM  of  the  mortgnsfor,  under  tlM  01b  Mo- 
tion of  the  sUtuto  3  &  4  Will.  4.  c.  12. 

Forsyth  t.  Uriatowe,  8  Ex.  716.  1  W.  R.  C.  L. 
Dw.  100»  and  Boddam  iforjay.  d  W.  S.  510, 1  De 
O.lfc  J.  1,  foDowed. 

Section  23,  sub-section  6,  of  the  Jurlicaturo  Act, 
1873,  is  retroepective.  ami  applies  to  assignments  of 
(Ko*f»  in  action  mado  before  that  Act  came  into 
operation. — J>ibb  t.  tt'aUcer,  CH.o.  cai..  J.  427— 
[U08]  S  Ch.  4S9;  61 L.  J.  Oh.  536 ;  68  L.  T.  610. 

9.  JJorlyage —  Cofriuiuf  —  Prinrij„i!  nnil  surety  — 
Juint  and  several  covenant  by  mortgayor  and  surety — 
Payment  on  drmand—Prf»'  nt  di  ht — Collateral  sum — 
3dci  Will.  4,  c.  42.  $.  3.— Where  there  is  a  present 
Mtt  and  a  promiae  to  pay  on  demand,  the  aemand 
i»  not  consioered  to  be  aconditiaD  pnoedMit  to  the 
brioging  of  an  action. 

Seeus,  where  there  is  a  pMntiw  to  pi^  a  OOUa- 
terel  gum  on  request. 

Where  a  mortcage  contained  joint  and  several 
covenants  by  J.  B  and  the  mortgagor  to  pay  the 
mortgage  debt  and  interest  "on  demand,"  and 
tbaithqr  would  "  ia  the  meantime  from  the  date  " 
of  the  deed  pay  intagml  half-yearly  until  payment 
of  the  principal,  and  a  proviso  for  redemption  if 
the  mortgagor  should  "  on  dcmatid  "  pay  the  debt 
and  interest. 

Held,  on  the  construction  of  the  covenants,  that 
there  was  intended  to  be  a  demand  precedent  to 
the  bringing  of  any  action  th«reon,  and  that  no 
light  of  aetioii  aoomed  against  J.  B.  imtil  demand 

made. —  fn  re.  Brown* s  Estate,  Drown  ▼.  Brown, 
CH.D.  (  III.,  J.  440— [1893]  2  Ch.  300  ;  62  L.  J.  Ch. 
695;  69  L.  T.  12. 

10.  Fimanfir  mk  bj/  incHmbnmeir—9  A  4  Will. 
4,  c  27,  «.  40—37  *  88  Via.  c  57,  t.  8.— The  filing 

of  apetitioii  for  sale  in  the  Ohaneery  Division  (land 
judges)  by  an  iiicunibraneer  on  land  is  a  proceed- 
ing to  recover  iiioii>  y  rharged  on  the  land  within 
the  meaning  of  section  8  of  37  &  3*i  Vict.  c.  57, 
And  prevents  the  statute  from  running  from  that 
<3Me  wunit  the  petidoner  until  siioh  petition  has 
bMD&mteed.— /a  n  Stin$on*$  StMe,  (Ir.)— 
29L.B.Ir.490. 

11.  .S<rt7  under  highway — Vetting— Tunnel — Kase- 
ment  or  hereditametit—PretcriptionAet  (2  4  3  Wilt.  4, 

c.  71)— atatuU  of  Limit<aion$  (37  <ft  38  Via,  c  57)  

By  a  deed  of  the  12th  of  Jnly.  1871,  the  tmatees  of 
a  highway,  in  ezeiciMof  righta  and  powers  given 
to  them  under  Acts  of  Geo.  3  and  Geo.  4,  and  for 
vsluable  consideration,  granted  a  licence  to  the 
P'edeoeeeor  in  title  of  the  defcn<lant  company  to 
•WWate,  construct,  and  use  a  tunnel  under  the 
UiImi^.  Iha  xifl^ta  and  powait  of  the  trustees 
ttBMtoan  end  on  the  Ist  ofKorember,  1871,  when 

theBighways  Art  [r.i  ;!I  Virt.  c  73'  w'i«i  jumsed. 
The  tunnel  in  questiun  was  eomi'li'tt  d  In  \S~2.  and 
'Wnamed,  without  any  substanti.-il  altiTntinii.  in  the 
cxolnsiTe  possession  and  occupation  of  the  defendant 
oompaQy,  or  their  predecessors  in  title,  untU  the 
MumnoeniMitof  theaetiaaimAngiiit»1881.  The 
"»iBd«atmaiiTfe«ib6Mtfli  tt«  iwfaee;  itwH 


bricked  at  either  end,  and  was  used  to  earrj'  chalk 
and  soil  from  one  part  of  the  defendants'  property 
to  anothar.  The  plaintiff  was  owner  of  the  land 
abnttiog  on  tha  highway  ab  cne  aide,  and,  at  one 
plaoe,  on  bofli  iddM:  MM  ha  alleged  that  he  wa« 

owner  of  the  soil  under  the  highway.  Bvhisaotion 
he  claiuied  an  injunction  to  restrain  the  trespass 
upon  bis  land. 

Held,  that,  even  assuming  that  the  plaintiff  had 
a  sufficient  title  to  the  soil  under  the  highway, 
apart  from  the  Statute  of  limitationi,  the  action 
was  bured  by  that  statute,  inasmuch  as  Iha 
defendant  company  had  enjoyed  no  mere  eaaament, 
but  tlie  exclusive  occupation  and  possession  of  the 
tunnel  for  more  than  the  required  twelve  years. — 
.^euari  London  Portland  Vement  Co.,  ca.D.  ttOM.,  J. 
—67  L.  T.  616. 

Hoc  also  ExECinY)K,  3;  PROrOIPAX,  AVD 
StTKKTY,  1,7;  Trustee,  i,  7,  8. 

LIVERPOOL  COURT  of  PASSAGE:— 

AdmirnU'/  y/iriv/'n,'/r/ri — pide  empoweriny  rrt/iAtrnr 
to  gilt  sununary  judginrul—hn'iilidity — Prohibition 
—  County  Courts  Admiralty  Jiiri/*diction  Aa,  1868 
(31  S  32  Via.c.  71),  M.  10,  18,  23.  23,  '35~County 
CourU  Adtmndtg  Juriadidttm  Amendment  Act,  1869 
(32  4  33  Tiff.  e.  51),  ««.  1,  6.— Under  section  6  of 
the  County  Courts  Admiralty  Jurisdiction  Amend- 
ment Act,  1869,  the  assessor  of  the  (^ourt  of  Pas- 
sage, Liverpool,  has  power  to  make  general  rules 
and  orders  for  regulating  the  practice  and  prooe> 
dure  of  the  adminltj  junadiction  of  that  court. 

EMd,  thai  a  rab  conftaiiug  on  the  registrar  of 
the  court  a  power  of  snmmaiy  judgmant  similar  to 
that  exercised  under  order  14  of  the  B.  8.  0.,  1883, 
was  inviilid. — Ftllowi  v.  i>\rners  of  the  Lord  SkuJtJft 
Q.ii.D.  2d3— [lfi93]  I  U.  B.  98;  67  L.  T.  857. 

LOC.\L  GOVERNMENT  :— 

1.  Building  —  Bye-law  —  Sanitary  authority  — 
Deviation  from  ftan. — A  bye-law  of  a  sanitary 
authority,  made  under  section  157  of  the  Public 
Health  Act,  1875,  required  that  a  pUn  showing  the 
dimensions  of  the  sereral  parts  of  any  proposed 
building  should  be  sent  to,  and  approved  by,  the 
sanitary  authority  before  the  work  of  building  was 
conmienoed. 

The  respondent  sent  in  plans  of  a  proposed 
building,  which  wore  approved  by  the  sanitary 
authority.  In  the  course  of  building  ho  deviated 
from  the  plans  sent  in  by  altering  the  height  of  Ibe 
floors  of  tne  building. 

Held,  that  the  respondent  had  committed  a 
breach  of  the  bye-law. — Jam"*  v.  .1/(M(er>  <i.BilK  174 
— [1893J  1  Q.  L.  3jj;  67  L.  T.  >>o5. 

2.  Building — Bye-law —  Vniidity  —  Jhrellingi  for 
tervantt  of  railway  company — Xot  "  huildinys"  used 
fur  wurpotti  of  such  "  rm/MYiy  "— 38  d-  38  Via,  e. 
55  {PMie  JleaUh  Ad,  1875),  s.  157.— The  appsU 
lants  erected  dwelling-houssSi  for  their  Mrranta 
whose  duties  required  them  to  live  upon  the  spot, 
on  vaamt  land,  acquired  and  held  by  them  under 
certjiin  Acts  of  Parliament,  near  to  but  not 
forming  part  of  one  of  their  stations,  nor  useii  for 
the  purposes  of  their  railway.  The  appellants 
were  convicted  and  ftssd  at  petty  sessions  for  not 
having  given  the  respondants,  wno  waia  tiia  mal 
sanitary  authority,  notice  in  writing  of  thsir  inten- 
tion to  erect  the  buildings  as  required  by  one  of 
the  bye-laws,  then  in  force,  made  by  the  respond- 
ents fur  the  regulation  of  new  streets  and 
buildings  under  sections  157  and  276  of  the  Public 
Health  Act,  1675,  and  alkmed  Iqr  Hm  Looel 
QovenuMttt  Soatd. 

BeottoB  187  eontabu  •  pniffiM)  M  Hm  wotim  it 
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l|o  apply  to  "  buiMiiif^  belon^nup  to  any  rail- 
way company,  and  used  for  tho  pui-poses  of  such 
railway  under  any  Aot  of  Parliament." 

Held,  that  tha  ligrB^lav  «m  ralid,  and  that  the 
Indldiii^  in  qiiMtloii  not  witbin  tba  prorin. 
Convictaon  affirmed.  —  Manrhestt  r,  Sh>  tfjfid,  and 
Lincolmhin  Bailway  Co.  t.  Jiamsleu  I  nion,  Q.B.I>. 
—67  L.  T.  119. 

3.  "  linildinij" — Meaning  of  term — JnrisJidion  of 
waipttiniltM — JwrUdidliM  of  High  Court — FiMic 
HtaMh  (BuOdingB  in  mrteU)  Act,  18ft8  ft  52 
Virt.  c.  52),  t.  3. — In  a  proceetlin";  Ix'fore  justices 
undor  section  3  of  the  Public  HtHlth  (Huildings 
in  Str(?<'ts)  Act,  1HS8,  for  rT<'etiii<;  !i  building  in 
any  street  beyond  the  front  main  wall  of  the  hous.' 
or  oofldiiig  on  either  aido  tboroof  in  the  nune  itn  rt, 
the  quaiiliimwhetb«r  the  thing  acMted  ia  a  "build- 
ing "  within  tiie  meaninf^  of  the  section  ia  a  ques- 
tion of  fact  to  bo  di  tfrminid  by  tb"  justices,  pro- 
vided the  thing  erectal  is  of  such  ti  nature  that  it 
ifl  capable  of  being  a  building,  and  in  such  a  case 
the  High  Court  hwi  no  juiiadiction  to  review  their 


A  photographer  eieoted  a  wooden  itmeture,  9  feet 
6  inonee  long,  3  feet  wide,  and  7  feet  high.   It  was 

lOOiad  over,  and  had  a  glass  front  and  n  (1>>or  to 
enter  by  at  one  end.  It  was  faatencHi  into  tho 
gronnd  by  four  posts,  forming  part  of  the  structure, 
and  let  into  tha  ground  to  the  dcnth  of  nine  to 
twelve  inehee.  ft  wai  need  for  %b»  paipoee  of 
exhibiting  photographs  therein*  hot  tlma  wae  no 
approach  to  it  for  the  public. 

Held,  that  the  atructure  was  of  Buoh  %  IMtnve 
that  it  was  capable  of  being  a  building. 

The  joatioea  having  de^ed  that  the  structure 
waa  a  building  within  the  mnaning  of  aeotion  3  of 
the  PnUio  Health  (Buildings  in  Streets)  Aet,  1888, 

Held,  by  Hawkins,  J.,  that  the  court  had  no 
jurisdiction  to  review  their  devisiun. — Maytrr,  <kc., 
of  LeiceaUr  v.  AWWR,  Q.B.D.  78—62  Ih  J.  M.  0.  22; 
67  L.  T.  686. 

3a.  Buildiiu/—  Strrrl — I'retcnlM-il  line — lujuudion 
—  Laches— Pubiic  Jleaith  Act,  1875  (38  &  39  Tic*,  c. 
5A},  M.  1&&,         About  the  month  of  Febru> 

3,  1893,  a  bouse  in  a  street  of  a  borough  was 
en  down  by  the  defendant  in  order  to  be  rebuilt 
or  altered.  On  the  Istof  ^lurdi,  lS!i;i,  the  council 
of  the  borough  at  a  meetinfi^  prescribed  u  cert.iin 
line  of  building,  and  on  the  2aa  of  March  gave  the 
defendant  notioe  that  they  had  prescribed  a  line. 
The  plaintiflh  ooo^laiDed  that  the  dafendaot  had 
b^gun  to  ersot,  and  tibeatened  and  intended  to 
continue  and  complete  tho  erection  of  a  building 
ten  feet  beyond  the  pre8cril>e(l  line.  The  plaintiffs 
tendered  compensation,  which  was  not  accepted, 
and  were  ready  to  pajr  such  compensation  as  might 
bnwttled  by  arbitration.  Thov  claimed  an  injunc- 
tion* The  defendant  had  pulled  down  the  front 
and  batik  of  tiie  bouse  in  question,  leaving  tho  top 
story  resting  upon  the  side  walln  and  a  bressmumcr. 
It  appeared  that  the  altflrations  were  comnicnctd 
on  the  2nd  of  January,  1893,  and  early  in  February 
the  front  and  back  of  the  houso  were  removed,  the 
alterations  being  nearly  oompleted  on  the  25th.  of 
Februaiy.  M«^tiatiana  ware  entered  into  between 
tiieplaimUb  and  tiie  defendant,  but  on  tho  18th 
of  February  the  defendant  by  letter  informed  the 
plaintiffs  that  he  iiiteuded  to  proceed  with  the 
alterations. 

Ou  motion  for  an  injunction,  to  be  treated  as  the 
trial  of  the  action, 

Held,  that  the  house  or  building  had  been  taken 
down  in  order  to  be  rebuilt  or  altered  within  the 
teniu  ol  Motion  IM  of  tiw  Public  Health  Act,  1875, 


and  the  power  of  fho  plifailiflh  to  pMOttibo  a  Hsa 

then  aioee  ; 

That  under  section  IW  of  the  Act,  if  only  the 
nppwnart  of  a  boon  w«a  pullsd  down  and  the 
grouna  floor  left.  Hut  woom  not  be  a 

down  "  witbin  section  1 ' ) ; 

That  it  waa  implied  by  tlie  words  of  section  1  >5 
that  the  local  authority  cannot  exorcije  thdr 
power  when  the  house  had  been  built  up  or 
altered ; 

And  that,  the  notioe  having  bean  eft*  the 
alterataons  had  been  made,  wbidi  uw  notioe  wss 

intended  to  prevent,  the  notice  was  too  late. 
Injunction  refused  with  costs. — Atttfmty-Qenatl 
mOeht  OBUlk  WBX.t  f 68  L.  T.  8M. 

4.  County  council — Main  rii<iJ» — Ci'imtiet  diri,ii4 
into  hundred! — Expenaet  of  repair  of  main  nad$ 
Jliyhways  and  Locomotivea  {Amendment)  Act,  187t 
(41  cir  42  Vict.  c.  77),  «.  20— Local  Q»rrmmtnt  J-f. 
1888  (51  <{•  52  Vict.  c.  41),  m.  11,  23.  6S.~TtN^ 
county  authority  of  a  county  divided  into  hundredj 
made  an  order,  under  section  20  of  the  Highw»^ 
and  Locomotives  Act,  1878,  declaring  every  niaa 
road  in  each  hundred  to  be  repairable  by  that  ban- 
dred,  and  one-half  of  the  expense  of  repairing  th« 
Hiinio  to  be  payable  out  of  a  aspamte  m>a  Itisi  ea 
the  liundred. 

Held,  that  the  maintenance  and  repair  of  main 
roads  in  the  hundreds  were  "  genczal  ooon^  par> 
poses**  wWhin  tiis meaning  of  seotians  It,  S,sb1 
68  of  the  Local  Government  Act.  1888.  so  that  the 
county  council  were  entitled  to  apply  moneys  taken 
fruiii  the  Exchequer  Contribution  Account  b 
recouping  the  General  Coimty  Fund  so  much  of  the 
costs  of  such  maintenance  and  repair  as  was  not 
provided  for  by  the  special  rates  on  the  hnndredi. 
—Reg.  V.  Ddby  (No.  2),  Q.B  D.— [1892]  2  Q.  B.  795; 
61 HJ.  Q.  B.  826;  67  L.  T.  619. 

o.  Fire  hriynde. — Right  i'l  runtrol  if  itr^aitet  ft 

fire  — Kxrlunion    of  public-  -.fn^'firri,-  ~~f nritdiciiu*--' 

'Towns  Police  Clauxt  Ad,  1^47  ^Kl  .t  1 1  Vici.  r.  s?). 
«.  ^t—tuilw  EmUh  Ad,  1875  (38  if;  39  FieL  e.  5^ 
t.  17!.— The  effect  of  seotion  171  of  the  pybie 

Health  Act.  IHT.j,  incorporating  th<^  provisiOBi 
of  the  Towns  Police  Clauses  Act,  IMT.  wtock. 
by  section  ;{2,  provides  that  the  urban  authority 
"  may  employ  a  proper  number  uf  persons  to  act 
as  firemen,  and  may  make  such  niles  lor  ihar 
regtdation  as  they  think  pnmor,"  is  to  gita  ths 
brigade  jirovided  by  sndi  looaf  aottiority  a  light  to 
do  all  necosHiuy  ucts  to  maintain  control  :r.- 
premises  uikju  which  they  are  lawfully  engaged  m 
extinguishing  a  fire 

The  appellant,  a  member  of  a  volootesr 
brigade  in  uniform,  attempted  to  enter  praniaa 
upon  which  the  brigade  provided  by  the  local  bosfi 
were  engaged  in  putting  out  a  fire.  Being  reftassi 
udini-.sion  oy  the  respondent,  a  member  of  tb- 
local  board  brigade,  who  was  iu  uniform  and 
directed  by  bis  foreman  to  exclude  p««iple  frva 
the  premises,  the  npellant  attempted  to  loros  his 
way  in,  but  used  no  nnneoessaiy  ▼iotanes;  ^ 
appellant  was  convicted  by  the  juotios*  <tf  m 
assault  ujwn  the  respondent. 

Held,  that  the  respondent  wiis  justified  in  tx- 
cluding  the  appellant,  who  could  not  justify  la* 
attmipt  to  force  an  entrance,  and  thai  the  oonric- 
tion  waa  xight— Garfer  TAosms,  «A1>.  510~ 
[1893]  1  qTb.  673;  63  L.  J.  M.  a  lOL 

6.  fffmpOol  —  **Nmiom$  lasAieM**  — ; 

hospital — Local  authority — Adjoining 
tmt—rublic  HeaUh  Act,  1875  (38  &  38  net,  c.  *S\ 
•s.  112»  131,  288.— ▲  bospitnl  ia  not  witUo  tht 
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Tbepowen  oonf erred  by  section  131,  exercisable 
by  a  local  authority,  are  not  for  their 

exercue  to  the  district  of  the  p— *i<iMl^  lOOll 
anthority  which  exndses  them. 

Section  286  do«a  not  apply  to  the  poweft  mb- 
lm«d  by  section  131  so  as  to  require  for  their 
•xerciM  in  an  adjoiiiinf^  district  the  consent  of  the 
local  authority  of  such  adjoining  district. 

Decision  of  Chitty,  J.,  A^niied.—  Withington 
Loral  Board  v.  Mayor,  Ac,  of  Mancht»Ur,  c,A.  SCNS — 
[1893]  2  Ch.  19  ;  62  L.  J.  Ch.  393  ;  6.H  L.  T.  330. 

7.  Paving  txpetuet  — Apportionment  —  "  Owner  " 
of  hoiur* — Mortgagee  in  jxmfstton — Public  JImllh 
Art,  187d  m  &  39  Vict.  c.  56),  $.  4.— By  a  private 
Act  a  local  board  were  empowered  to  execute  works 
of  sewering  and  paring  in  streets,  and  to  a^ipaetiaa 
the  eetimatod  expenses  among  tiw  owiMM  of 
adjoining  i»emises.  The  defendant  was  the  second 
mortgagee  of  houses  adjoining  a  street,  and  from 
April,  isni,  to  Juno,  1892,  was  in  jKJSsession,  coUect- 
ing  the  rents,  which  he  applied  in  keeping  down  out- 
gomgs  and  the  interost  on  the  first  mortgage.  No 
•uplns  remained  after  these  payments.  In  Jons, 
1891»  tho  local  board  apportioned  the  eitiauitod 
wpHiM  of  mndag  aiid  poiviiig  tlie  stnet  among 
^defendant  and  others.  The  first  mortgagee 
Wtaed  into  poRsoRflion  in  June,  1892,  and  thoworks 
were  not  completed  till  July  following. 

Hold,  that  tho  dofondant  was  "owner"  of  the 
houses  within  the  interpretation  clause  (section  4)  of 
the  PnUio  Health  Act,  1875,  which  was  inoor- 


Williatn^on,  «.B.D.— «2  L.  J.  Q.  B.  322 ;  69  L.  T.  51. 

8.  Paving  expeaut — AfferUoumad  on  frontagt — 
Dugmtt— Adieu  »a  rn^firm  pmmMl  /miidklion  of 
JKgh  OouH-AfiUraHim^PaUe  tfetOih  Act,  1§75 

.f  3'}  T7rf.  f.  55).  M.  150,  257,  268.— Tho  plain- 
tifiii,  as  urban  sanitary  authority,  brought  an  action 
against  the  defendant,  as  ownnr,  within  the  moan- 
ing of  sections  150  and  257  of  the  Public  HealUi 
Aoti  1875*  of  Mrtain  liouses  and  premises  fronting 
Oil  oM  of  two  Btrceti  within  tbflirdiitriot.  Iiil883 
tbn  plalaliib  ooosiderad  it  iweewwy  to  bsve  those 
streets  paved  and  metalled,  and  served  the  owners 
and  occupiers  with  notice  as  required  by  the  Act  of 
\916»  Xonc  of  the  owners  or  occupiers  haying  com- 
plied with  the  notioe,  the  plaintifEs  subsequently 
executed  the  works  themsolves,  which  were  com- 
pleted in  1884.  The  nrwinene  thus  inoomd  by  tho 
plainttffi  were  sppoffioaad  hj  their  nirreyor 
between  the  different  owners  accordiiig  to  the 
frontage  of  their  respectiTe  premises.  ^February, 
18S,5,  due  notice  of  such  apportionment  was  m  d 
on  the  defendant.  In  March,  1883,  the  defendant 
wrote  to  the  plaintiffs'  cicrk  giving  notioe  of  his 
objection  to  tne  "account  rendered"  and  oalling 
attention  to  tho  attne.  The  datedani  atated 
that  tha  aoat  «aa  graatfy  ia  maom  of  A*  ooet 
per  foot  aa  given  to  hnn  pranonaly  to  the  work 
being  done  ;  and  that  he  found  that  in  other  casea 
•  Biiuilh^r  charge  had  been  made.  No  fxirther  steps 
Wer''  1. 1  kin  in  the  matter  until  May,  1891,  when  a 
demand  f<ir  payment  was  sent  to  the  defendant,  but 
the  money  was  not  paid.  The  question  was  raised 
at  the  trial  of  the  action  whetner  the  matter  in 
dlqmtaahonid  not  have  been  lahnltted  to  arbitra- 
tion. 

Held,  that  tho  defendant  hud  not  disputed  tho 
apportionnii-nt,  but  only  thr  prim<!  cost,  he  having 
din>uted  the  "account  rendered,"  explaining  in 
Ua  ktt«  that  ha  ooMidaMA  thnfe  tta  ooat  ma 
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exoeestre;  and  that,  consecpioutly,  arbitratian  was 
not  the  proper  procedure  to  be  ceeorted  to. 

Sandgate  District  Luteal  Board  of  Health  T. 
Kerne,  [1892]  1  Q.  B.  831,  66  L.  T.  N.  S.  741, 
discussed  and  distingirfaliail , — Mayor,  Ac,  o/FoOtm' 
ttone  V.  Brooks,  CH.D.  WW.,  J.— 68  L.  T.  674. 

9.  IlaUs  ~  Aasessmeni — ColbeUon — Poor  rak^ 
County  rat" — Parish  in  two  fflMWWiW  fbawfil  jfatai 
Ad»  Hm  (1«  16  Vid.  c  81),  ss.  21, «.  81,  82,  SS. 
3t«~-BBfora  the  passing  of  a  local  Act  in  1856 
certain  lands  were  extra  parochial,  and  for  secular 
purposes  were  situato  partly  in  H.  and  partly  in  K. 
By  the  Act  of  is,j(3  thejio  lands  were  constituted  • 
parish,  and  it  was  thereby  prorided  by  aeotico  62 
that  such  parish  should  be  deemed  to  be  altogether 
in  H.,  and  that  tha  lawa  in  loraa  for  the  reuef  of 
the  poor  in  England  ahonld  he  enforced  theron  in 
like  manner  as  m  other  parishes.  To  the  section 
was  added  a  proviso,  tliat  tb<>  county  rate  then  pay- 
able in  respect  of  the  lands  coniprisod  in  the  pariah 
should  continue  to  be  paid  and  payabln  to  the 
respective  treasmrers  of  tha  rataa  for  K.  and  H., 
wiuun  whioh  each  lands  were  aitaata.  Tbapaaahia 
indttdad  in  tiie  Spalding  Union,  and  it  has  been  the 
cnatom  of  the  county  authoritios  of  H.  and  K.  to 
address  precepts  in  respect  of  county  raten  to  the 
guardians  of  the  union.  Tho  guardians  have  then 
addressed  a  precept  to  the  overseers  and  church- 
wardens of  tno  paiish  to  levy  and  pav  from  tha 
poor  rates  of  the  entire  pariah  a  som  aa  tneir  oontri» 
oution  to  the  common  fund  of  tiia  onion.  In  ttia 
sum  has  been  included  the  enms  required  to  mtiMfy 
the  coim^  rates  of  both  H.  and  K. 

Held,  that  the  proviso  to  section  52  of  the  Act  of 
1856  by  implication  reservwl  to  the  rating  autho- 
rities of  H.  and  K.  thoir  power  of  assessing  and 
making  county  rates ;  that  by  that  section  the 
County  Batea  Act,  1852,  waa  imported  into  tiie  Act 
of  18M;  that  nndat  aaotkm  8i  of  the  Act  of  1858 
the  umatima  and  ohnroihwardenfl  of  Hie  parish  were 
entitled  to  pay  out  of  any  moneys  in  tneir  posses- 
sion the  amount  required  by  the  guardians  to  pay 
the  county  rates  of  H.  and  K. ;  that  the  overseers 
and  churchwardens  ought  to  reimburse  any  sum 
paid  out  of  the  poor  rates  of  the  parish  to  satisfy 
the  county  rata  of  H.  faj  n  nte  to  oe  levied  on  tha 
occopiarB  of  had  in  ft,  and  any  aom  paid  onl  of 
such  ixx>r  rates  to  satisfy  the  county  rat«  of  K.  by 
a  rate  to  be  leried  on  the  occupiers  of  laud  in  K. — 
AtU/rney -General  y.  ChttrchwarJens  and  Overteert  of 
Deeping  8i.  NicAobUt  CU.D.  BTU,  i.— 62  L.  J.  Ch. 
188;  68L.T.878. 

10.  Bates — Lighiitiij  rule — Distres/>  luarrard,  (imli- 
eation  for — Ministerial  duty — Lighting  and  W'atcning 
Ad,  1833  (3  ft  4  WiU.  4,  «.  90),— Upw  an  appli- 
cation for  a  distreee  wanant  for  anaaia  of  a  Iqpit- 
ing  rate  imnosed  nndar  the  pvoviaioni  of  tha 
Lighting  and  Watching  Act,  1833,  the  overseeia 
produced  eridenoe  of  the  existence  of  the  rate, 
and  of  the  amount  due  and  the  demand  for  the 
same.  The  justices  refused  to  issue  a  distress 
warrant  on  the  ground  that  eridenoe  was  not  pro- 
duced that  all  proviaions  for  the  adoption  of  the 
Act  had  been  duj  4WRied  oat. 

Held,  that  upon  nraof  bgr  tha  oviiaaeia  of  their 
being  required^ to  ravjr  the  rate  by  the  inspeotora 
purj)orting  to  bo  ai)poititod  under  the  Act,  and  of 
the  fact  of  tho  rate  being  in  arre.ar,  the  duty  of  the 
justices  was  ministerial,  and  that  a  mandamua  to 
issue  the  distress  warrant  must  go. — Beg.  v.  Beu" 
ndds,  «.s.D.-C188e}  8  Q.  B.  Tf ;  82  L.  J.  M.  0. 
120. 

11.  Sewer — Vesting  in  local  author tty—PriwUe 
tln$t»  mm  sn  Amphum  iy  teal  tmthority  of  ^ 
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eomplebi  $ewer — PuMie  IleeKh  Ad,  1875  (88  ft  89 

I'irt.  r.  .V5),  is.  13,  15,  150. — ^The  owners  of  s  build- 
ing entat^:',  who  wero  thn  pmiocPfisom  in  title  of 
tho  <lefoii(lant,  depoaited  plans,  whicli  were  ap- 
pruved  by  the  local  authority,  ■bowing  a  road 
running  down  the  ilope  of  a  mil  aad  OBOwhig  the 
New  BiTW  at  tin  loot*  wttk  •  wnrar  niDBiiiigtlkt 
wliole  len^tfi  of  tiie  lOad  Mid  CRMnig  tlie  iTew 
Rivor  to  jnin  another  sewer  on  the  furthrr  siJo. 
An  agretimcnt  waH  made  by  the  New  Itivt  r  Co. 
with  the  estate  ownors  to  divert  the  Now  River  so 
aa  to  enal)lc  tho  sewer  to  be  laid  ucnjss  the  old  bed 
of  the  stream.  Ill  1885  the  tewor  wtus  made  aa  far 
tm  the  New  Birv,  where  it  etooped,  the  ziTer  not 
having  then  beat  diTOrted ;  it  had  no  onthll,  and 
wae  never,  in  fact,  usrd  as  a  sower;  but  the  work 
was  from  time  to  timo  iiiHpitttsl  by  a  servant  of 
tho  looal  authiirity,  wlnj  aiitii'.in/i^il  tl.t'  covering  in 
of  the  various  sectiomj,  and  made  reports  to  the 
local  authority,  who  never  eoEpraMd  dissatisfaotaon 
with  the  work.  Nothing  man  waa  done  to  the 
aewer,  wUeh  beoame  am  of  refiair  and  ndnooB ; 
and  in  IH'K)  tbe  local  authority  gave  to  the 
frontapprs  in  tho  road  notieG,  imder  seotion  150  of 
tho  Public  Ilciilth  Act,  IsT'i,  to  Sfwer  the  road 
down  to  the  New  Kiver  ;  on  tiicir  default  tho  local 
authority  thenwelvea  constructed  a  new  sewer, 
wUch  they  oaxxied  aoroei  the  bod  of  the  New  Kiver 
end  ooonected  with  tiie  sewor  on  tbe  other  side,  the 
diyersion  of  the  river  having  been  completed 
during  the  ezecntion  of  the  worin  by  tbe  looal 
authority.  Tho  local  authority  hiiving  sought  to 
charge  the  fronta^it  rs  with  the  ex]M  iiHi-.s  of  making 
tho  new  sower,  t!ie  question  cjf  the  amoimt  to  be 
paid  by  the  defendant  was  referred  to  arbitntion, 
and  in  aa  aotion  on  the  award  the  jurv  fotmd  that 
ttM  Jooal  anfbiOBty  had  aooapted  the  md  aownm  ai  a 


Held,  that  the  local  authority  had  power  to 
accept  the  original  sewer,  although  it  had  no  out- 
fall, and  waa  at  the  time  of  acceptance  incapable 
of  being  used  as  asewer ;  and  that,  the  road  having 
oooe  been  eewered  to  tta  atilfaction  of  the  local 
andioiity,  the  eaqM—aa  of  aonatmotiag  the  new 
anwer  were  not  ohargaaUe  on  tiie  froBtagew. 

Load  Board  v.  Datu'i,  c.a.— [1893]  1  Q.  B. 
l.jii ;  6-2  L.  J.  Q.  B.  427 ;  08  L.  T.  oM. 

IS.  Btwer—^VtMug  i»  beal  authoriiv  Bewer  not 
moi»  ftv  a  penm  for  hi$  own  pro/U—PuUie  HmUh 
Act,  1875  (38  A  88  Vid.  r.  .W).  ».  13— PbffM<Am  of 

flrram—Rivtrs  Polhitl  'i  .I  f,  1^7*',  (39  10  Vid. 
r.  75),  «.  3. — The  defendantH,  who  were  no*;  tlie  local 
K;niitarj'  authority,  made  a  sower  into  wliich,  by 
iiMtuu  of  house  drains,  the  ordinary  sewage  of 
nxty-nina  oottages  bdonging  to  the  defendants 
waa,  with  tlie  aenotion  of  the  sanitaijr  anthoritft 
conveyed  and  discharged  into  a  stream.  The 
plaintiff,  the  owner  of  land  on  both  sidrs  of  the 
Htream  below  the  outfall  from  the  sewer,  brought 
:ni  action  against  tho  defcii  hints  for  an  injunction 
to  restrain  them  from  polluting  the  stream. 

Held,  that  the  sewer,  being  made  for  the  ordinary 
purpose  of  draining  the  cottages,  was  not  a  sewer 
liiaae  by  any  person  for  his  own  profit,  or  by  any 
foinjiaiiy  for  the  -jinifit  of  the  HharehoMors,  within 
the  meaning  of  section  13  of  the  l'ii*;lic  Ilealth  Act, 
1^7.");  that  it  waH.  under  that  section,  therefore, 
v(  Htod  in  and  under  the  control  of  tho  Iccal 
authority ;  and  that  the  defendants  were  not  liable. 

Per  CMTHMi. — *«™"''"g  that  the  value  of  the 
preulsea  waa  anhaticed  to  ttw  owners  by  the  oon- 
Htruction  by  them  of  tbe  sewer,  that  was  not  the 
land  of  "profit"  contemplated  by  the  exception 
in  section  13. — Ferrand  v.  Halhi  Land  and  Build- 
ing Co.,  C.A.  680— [1893]  2  U.  B.  liii  ;  69  L.  T.  8. 


IS.  Untomi  meat  ftfaurp  Beftual  of  magUMi 

to  condemn — f^omp^nfnti'iu  to  owner — Mfoturt  ./ 
damagf* — CoMa  of  iitten/ian<-e  hefar*  ■mwjitimf.f  on 
applieation  to  condrmn — Pcnrrr  of  trvi'iistrnf'  t'l  hi-.r 
owner — Riyht  of  oumer  to  refuse  ttmUr  rf  the  meat— 
PnhUr  HeaUh  Ad,  1875  (:W  <f  39  Vid.  t,  55),  u. 
116, 117.  m— Whan  meat  has bMBSsissd to fts 
ofluer  of  a  looal  authority  under  seoHon  116  of  fln 
Public  Health  Act,  1H7'.  as  Wing  unwholesome, 
and  taken  before  a  magistrate  for  the  purpose  of 
being  condemned,  tho  atteiKiame  I'f  the  owner, 
though  he  has  not  been  summoned,  with  his 
witnesses  before  tbe  magistrate  to  give  eridenoeas 
to  tiie  eonditioB  <rf  tbe  meat,  is  a  natnnl  oonw- 
qoenoa  of  the  asiian;  and,  therafors,  whoe  Os 
power  of  seizure  has  been  wrongly  exeroMd,  sni 
the  magistrate  refuses  to  condemn  the  meat,  tk 
owner  is  entitled  to  mchide  in  the  amount  of  "full 
compensation  "  recoverable  by  him  from  the  Lxal 
authonty  under  section  i^s  of  the  Act  the  cwti 
inoamd  ttaOorii  hii  attendance  before  the  nagi*- 
tiate. 

So  held  by  tbe  Court  of  Appeal,  affiaring  ttl 
decimon  of  the  (Queen's  Bench  Invision. 

Held,  also,  by  the  (^nxMi's  Ken.  h  I)!%Hsion,  thit, 
when  the  meat  which  has  l>©en  seized,  aii<i  whicli 
the  magistrate  has  refused  to  condemn,  has  he*a 
tendered  bar  the  local  authority  to  the  owner,  he  is 
not  entitled  to  dadlna  to  receive  it  back,  snd 
value  of  the  meat  at  the  tame  when  it  was  tendered 
must  be  taken  into  consideration  in  assewng  the 
amount  of  the  compensation  payable  to  the  owner. 
—In  re  An  A rbUraiuM  bdwmH BaUr  and  Mafor,  tx.. 
of  Birktn}ie(ul,  9^  613— [1899]  S  Q.  B.  77;  tt 
L.  J.  M.  0. 107. 

14.  ITciV  iHllly  —  Txtruiotoner  —  TVttife  rm^- 
**  fftrfH** — Entry  and  <lig<fiiKj  up  without  rouieiit 
owner — Injundion — Wairrti'orks  (Jlaiuei  Ad,  W, 
(10  &  11  Vid,  c  17),  $a.  28,  2B—Publie  IlfalthAd, 
1875  (38  d;  39  Fiie*.  c  65),  ss.  4,  16,  54,  57w- 
Althongfa  a  private  road  is  a  "street"  vilUane* 
tion  4  of  the  Public  Health  Act,  1875,  flu  wi» 
powers  given  to  a  local  authority  by  sections  ll  an! 
M  to  carry  wat^r  mains  through  any  stn-et  a 
their  district  for  the  supply  of  water  \nth:ri  th'' 
district  are  controlled  by  section  57,  inoorporatini; 
section  29  of  the  Waterworks  Clauses  Act,  1^. 
which  prohibits  any  privato  land  bein|^  entered 
upon  and  broken  up  for  the  purpose  of  laying  imiM 
without  the  consent  of  tlie  owner ;  and  the  court 
will  therefore  grant  an  injunction  at  the  instance  f 
the  owner  of  any  private  ro«id  entrred  iiihie  by  t 
local  authority  for  the  purpose  without  his  consaiu 
Hill  V.  Wallasey  Local  Ji'jard,  cii.i).  KEK..  J.— [ISBj 

8  Oh.  117;  02  L.  J.  Gh.  132;  67  L.  1. 4». 

U,  WUtr  tMpOg—Entn,  on  land  withoia  dMd 
—HtHee  rtquirm — Ci»t$etd  of  adjoining  a*ithmtft~ 
Public  Health  Art  1875  (3.S  A-  .iO  Vid.  r.  55).  «.  1^'- 
32,  64,  286.— A  joint  board  duly  constituted  u  a 
local  anthoiilT  within  the  Public  Health  Act  for 
the  purpose  of  nqiplying  their  united  district  with 
water  gave  notice  onder  the  PabBo  Health  AeM- 
I»>.  to  a  landowner  whose  lands  lay  without  ther 
district  of  their  intention  to  enter  his  lands  to  isy 
water  mains;  but  thry  did  not  comply  with  the 
re<iuirpment8  of  section  32  as  to  giving  noticie  of  th? 
intended  work  by  adietUinent.  and  serving  s  copv 
of  such  notice  on  the  owiMn  and  occupiers  of  t^>> 
on  wUOk  the  work  wm  to  be  made.  Th« 
defendant  board  had,  however,  obtainsd  l«n 
under  section  285  from  the  adjoining  l<>osl  aaflwi^ 
in  whoso  district  the  said  lands  wer.'  situate,  to  U.^ 
the  mains.   The  board  bad  not  yet  actually  supplied 
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WWlter.   Ou  motion  to  mlnhi  tiia  bond  from 
■MnK  the  wdd  landa, 
BUdTbf  North,  J.,  fhst  the  hoaid  -w«r«  «*  b  lood 

mtflOtity  supplying  wator  ^v^thin  thoir  distrir-t  " 
within  tiie  uieaning  of  tho  I'uhlic  Heiilth  Act,  s. 
•Vl ;  and  that,  therefore,  by  \'irtue  of  sections  •>  I 
and  10  read  together,  the  board  had  tho  same  rights 
ud  duties  with  respect  to  the  kying;  of  water  maarni 
irithoot  their  dietrict  aa  they  had  irith  zeipeat  to 
wwafle, 

H'Td,  hy  the  Court  of  Appeal  (aflfiniaing  North, 
J.),  that,  aa  the  boanl  had  not  given  the  notices 
p  quirixi  by  soction  32,  thoy  must  bo  restraiiied  from 
entering  on  the  pUintiff's  lauds  ;  and  that  the  fact 
of  the  leave  of  the  adjoimng  local  authority  having 
been  obtained  vnder  section  285  did  not  dispense 
with  liie  neeeerity  of  giving  the  notices  required  by 
iection  .12. — Jonn  v.  Cunn\i>/  and  <'ufwi/n  iJai/  Juint 
Waitr  Supply  Hutrd,  C.A.  tilO— [ISIKJ]  2  Ch.  tJ»)3. 

See  also   HlOHWAT,  1-5 ;  Nuisakce,  'i,  4  ; 


LOCAL  GOM!RXMEXT  (IRKLAXD) 

1.  Election — Town  commusioner» — Ordinary  and 
CHMol^  vaeancia — Co-optaMon.— Ebetion  of  town 
muBWBoners  at  Nena^t 

Held,  partly  good  anid  partly  had.— 'Jle^.  v. 
Ryan,  Q.B.D.  (Ir.)— 30  L.  R.  Ir.  533. 

i>  BaU* — Milit/trij  l)nrrack» — Exemption — General 
aumment — Liability  of  Uttor  to  rate*  in  retpect  vf 
h'llf  rn,t  i.iiuing  out  of  premite* — Exempt  from  rat« 
—  &  IH  l  id.  c,  8,  s.  2 — Towns  Improvement  Ad, 
I  H.34,  ».  GO. — Premises  used  as  military  barracks  in 
Traleu  were  exempt  £rom  rates  under  17  &  18  Viot. 
c.  a,  8.  2.  The  premiM  were  demieed  hy  flie 
plaiotjff  tor  a  term  still  unexpbvd,  and  the  puuntifF 
WM  astMsed  under  sectiosi  60  of  the  Towns  Im- 
provement Act,  1854.  aa  liable  to  rates  for  half  the 
rnnt  received  by  him. 

Held,  that  a  lessor  assessed  in  respect  of  half 
tnt  under  17  &  18  Viet,  c  8  ihoald  be  dealt  with 
le  an  ooBoiiBr,  and  fa  tiheniore  Hdile  to  the  general 
aMMment  under  the  Towns  Tmproveraent  Act, 
18fi4. — O'Cmnell  v.  Tralee  Town  Commiuioners, 
^Klh  (Ir.)— 82  L.  fi.  Ir.  198. 

3.  Ratf» — Sanitary  rate — naihray  company — Par- 
tial exemption — City  of  Duhh'u — I'lthlic  Hralth  {Ire- 
land) Art,  1878  (41  &  »2  ,->2),  j».  22«.— By 
the  Dublin  Improvement  Act,  1849,  s.  lid,  the 
empontloii  were  empowered  to  aaaew  and  ktry  an 
hnprovement  rate  tor  defraying  tiie  eameiises  of 
carrying  out  the  Ad,  which  contained  oenain  sani- 
tary provisions,  bat  no  power  of  lovpng  a  separate 
fcinitary  nite.  By  the  Public  Health  (Ireland)  Act, 
1S74,  Ireland  was  divided  into  urban  and  rural 
■anitaiy  districts,  and  the  City  of  Dublin  was  made 
en  nrhm  aaaitary  district,  and  the  oorporattion  the 
urban  sanitaiy  authoriHr.  This  latter  Act  was 
repealed  by  the  Public  Health  (Ireland)  Act,  1878, 
which  by  section  22G  eiiii<  t<  <l  that  all  expenses 
incurred  or  payable  by  an  urban  sanitary  authority 
in  the  execution  of  this  Act,  and  not  othen^'ige  pro- 
Tided  for,  should  be  defrayed  out  of  the  boiough 
fond  or  boroogh  rate,  and  **  where  any  snch  rate 
•hall  be  made  and  levied  by  any  corporation  becom- 
ing at  any  time  after  tho  passing  of  this  Act  an  urban 
sanitary  authority,  all  land  used  as  ...  a  railway 
.  .  .  for  public  conveyance  shall  be  assessed  and 
liable  in  proportion  of  ooa>foinrth  only  of  the  net 
aonaal  value  of  sooh  lands  nmeotively." 

Held  (reveiehig  tlie  demon  of  tike  Qoean'a 
Bench  Division)  that  the  Dublin  Towti  Council  had 
not  become  an  urban  sanitary  autherity  after  the 
fl<  the  PoUie  HMlth  (Inbad)  Ael,  1678, 


the  lands  of  the  defendant  railway 
ft  vndae  a  nahsay,  were  liahle  to  the  rates 
mnderlSieDahiiin  haprorement  Act,  1849, 

including  the  portion  required  to  ib  fmy  inifnrj' 
expenses,  and  were  not  assessable.  a.s  i>'gartls  sani- 
tary expeiisc-s,  in  tho  proportion  of  one-fourth  jMirt 
only  of  th<'  net  annual  value  of  such  lands.— 
Kmnedif  v.  Onat  Sonthrni  aud  IFsifem  BtHwou 
Co.,  r.A.  (Ir.)-a()  L.  it.  It.  686. 

LOTTERY.-^  (Uimro,  8. 

LUNATIC:— 

1.  C&mmlUe^  Married  woman — Fonntl  to  he  of 

uDtriuiid  mind — Smnmom  for  apjmintmtut  of  com' 
mitU  f — Claim  of  hunftand  to  /«•  appointed  aa  of  right, 
— The  husband  of  a  woiuau  founu  of  unsound  mind 
has  no  absolute  right  to  be  appointed,  either  solely 
or  jointly,  her  committee. — In  re  Davy,  luw.  96— 
[1892]  3  Cli.  38  :  (51  L.  J.  Ch.  .iTS ;  67  L.  T.  180. 

2.  Contract  —  dontrart  to  Icee/t  road  in  repair — • 
Subseqiient  lunacy  of  contractor — Linliility  of  surety — • 
Bigkl  iadtnuuty — Qrand  Jury  (/rebnd)  Ad  (6  ft 
7  Witt.  4,  e.  116).— A.,  with  B.  as  mrety,  entoivd 
into  a  recognizance  fi  ir  the  due  execution  by  A.  of 
a  contract  with  a  gi  aml  jurj'  to  keep  a  portion  of  a 
road  in  repair  for  throe  years.  Before  the  comple- 
tion of  the  contract  A.  became  of  unsound  nimd, 
and  was  afterwards  found  a  lunatic  by  inqidiiiion. 
B.,  having  been  respired  by  the  ooon^  sarveyor 
to  do  so,  completed  the  oontraet. 

Held,  that  the  contract  was  not  tenuinated  by 
the  lunacy  of  the  contnictor,  and  tliat  1!.  was 
entitled  to  recover  the  unmunt  oxpeiuleil  by  him  iu 
executing  tho  oontraot  from.  A.  sued  by  his  com- 
mittee.—2V«Msy  T.  JTCbSe,  xs4k.  (Ir.)— 82  L.  B. 
Ir.  21. 

3.  Medical  examination  of  lunatic — Petition  for 
inquiry — Private  examination  under  order  of  court — 
Stport  to  petitioner's  solicitors  —  Jiight  tMeaed 
ImmUe  to  tee  report— Lunacy  Ad,  1890  (89  ft  64  VUi. 
c.  5).  *.  94— Z,«»irtcv  Ad,  1891  (54  &  55  Virt.  c.  65), 
s.  26,  sttb-tedion  2.  — Wliilo  evidence  was  l>eing 
taken  during  an  inijuiry  into  the  state  of  mind  of 
an  alleged  lunatic,  an  order  was  mode  under  section 
26,  sub-section  2,  of  the  Ltuiacy  Act,  1891,  at  the 
instanoe  of  the  petitioner,  that  the  alleged  hmatio 
dioidd  attend  to  be  emnined  by  a  raedwal  practi- 
tioner, whose  evidence  was  to  b''  used  nt  tlio 
hearinf;.  Tho  interview  took  place  iu  jihviit' ,  and 
the  nii-dical  ^)ractitioni'r  8t«te«l  the  re-^ult  (.f  his 
examination  in  the  form  of  a  letter  addressed  to 
the  solicitors  of  tho  ])etitioner. 

Held,  (1)  that  under  seotioa  26  of  the  LunaiT 
Act,  1891,  were  was  no  obHgaCion  on  the  medical 
practitioner  to  make  imy  report  wh  ifi  ver  ;  ;itid  (2) 
that  the  report  which  he  did  make  was  in  the 
nature  of  jn-oof  of  a  witness  to  Ix-  called  ui>on 
behalf  of  the  petitioner  at  the  hearing,  aud  tbat 
the  NRKtndent  was  not  entitled  to  see  or  to  hate  a 
oofyoi  it  befbre  the  trial  of  theinqviry. 

a  tlie  medieal  praotitfoner  had  been  so  appointed 
as  to  occupy  the  position  of  an  officer  of  the  court, 
or  in  order  to  report  to  the  court,  then  his  report 
ought  not  to  1j<  ]ir;nluce<l  to  eithvr  I'urty  licforo  tho 
trial  without  thi  l.-uvo  of  the  court. — Jn  re  Ji.  {an 
aUtged  Lunatic),  i  x.— [189S]  3Ch.  194;  61L.1. 
Ch.  487  ;  67  L.  T.  62. 

4.  Practice  —  Coai^i  —  Iwpiiry  —  I  '  rdid  of  Minify 
— DitV^tUon  of  Judye  in  lunacy— A  pjiail — Order 
ekoffbtg  eoat$  on  stock  bdouainy  to  alleged  lunatic — 
Power  to  ord&r  aah  or  tnmtfor  of  doek^Lunacy  Ad, 
1890  (53  &  54  Vid,  C.  «),  s.  109— Ord.  46,  r.  1— 
Judicature  Act,  1878,  St.  18  (5),  iQ—Judiadure  Ad, 
1884  (47  ft  48  r»et.  e.  61),  s.  14.— INMce  the  xenat 
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of  a  lunacy  inquiry  ia  that  the  peraon  who 
ftllegt^l  to  bo  a  lunatic  is  found  to  be  of  aoond 
mind,  the  judge  in  lunacy,  in  exeroLiing  his  dia- 
ci  ftiou  over  the  costa  of  the  inquiry  under  section 
109  of  the  Lunacy  Act,  1090,  aVtii  *^  *^PPif^ 
tion  for  liie  inquiry  mow  to  Un  to  1mm  dob 
ptompted  by  a  desire  to  protect  the  pMOft  nd  pio- 
perty  of  the  alleged  lunatic,  and  to  1mr9  Tieett  made 
on  reasonaVile  grounds  and  in  a  reaaonable  mannor, 
order  the  costs  of  the  applicant  to  be  paid  by  the 
perscni  who  was  alleged  to  be  a  lunatic. 

If  an  ocder  made  under  this  section  charges  the 
amouifc  of  mioh  ooats  on  stock  standing  in  the  name 
of  the  alleged  Itmatio.  this  dam  not  ooutituto  a 
cliarging  oraer  within  ttto  mMOdllg'of  otd.  46,  I ; 
and  therefore  the  procedure  laid  down  in  1  &  '2  Vict, 
c.  110  is  not  applicable.  Such  order  may  further 
dinet  the  alleged  lunatic  to  tniiisfi  T  an  amount  of 
•udh  itook  lufficient  to  satisfy  the  said  costs.  If 
fba  aliased  limalie  ftfla  to  comply  with  this  direc- 
tion, an  order  maybe  made,  under  leotioii  14  of  the 
Judicature  Act.  1884,  directing  the  offldnl  adidtor 
to  make  the  necessary'  transfer. 

An  appejil  lies  to  the  Court  of  Appeal  from  an 
order  of  the  Ix  rds  Justices  dealing  with  the  costs 
of  a  lunacy  iiuiuiry  under  section  109  of  the  Lunacy 
Act,  IHSK). 

Judgment  of  lindl^y.  Bowen,  and  Kay,  L.JJ. 
(40  W.  R.  167),  aitaned.— /n  re  Cathcart,  c.A.  1277 
— ri893]  1  Gb.466  ;  08  L.  J.  Ch.m;  6B  L.  I. 

35H. 

5.  Property  —  Mainietiance  —  Income  —  OtfUoi— 
Pbwer  0/  appoitUmenl—Iideam  DeaKng  wi<A  the 
eatate  ineoruuteitt  vfUk  the  exereiee  of  the  voiver 
Lmtaey  Ad,  1890(08  ft  M  VUt.  c.  d),  m.  116  (e),  117, 
120,  128.— Where  a  person  of  unsound  mind  waa 
entitled  vmder  a  Hottlement  to  a  life  interest  in  cer- 
tain fundi,  below  the  limit  referred  to  in  section 
116  of  flie  Lxmacy  Act,  1890,  with  a  powpr  of 
mnointflMBt  in  favour  of  her  children  or  remoter 
iaaue,  HhevelMfiiff  noOiing  in  that  statute  enabling 
the  court  to  reteaaa  a  powav,  «ha  aonrt  made  an 
order  (67  L.  T.  702)  f or  a  Mle  of  lihe  hmslioPi  in- 
terest in  the  funds  (without  prejudice  to  any  ques- 
tion which  might  arise  in  the  event  of  an  apjwint- 
ment  by  her  in  favour  of  remoter  isane  should  she 
ultimately  recover),  coupled  with  a  declaratiou  that 
the  Innatio's  intenst  snouUl  be  charged  with  re- 
ooiniag  to  the  tmsteea^  to  be  held  upon  the  trusts 
of  the  settlement,  all  auM  nlnd  nd  wdd  under 
the  onler,  with  intenat  and  ooati.— -ill  «  Hirft, 
LUN.— 08  Lm  T.  ool. 

See  alao  Poor  Batb,  3. 

MAlfDAMUB:^ 

Local  Ad—Bmtdjf  siem  h  <MOR«»w'«n(  ami 
rjKioM«.— Oase  where  it  waa  held  (1)  tiittt  tba  dutiea 
of  the  inhabitants  of  a  parish  in  veaIXT  aaMmbled 
under  a  loc»il  Act  to  levj'  a  rate  from  the  inhablt- 
antfl  for  the  benefit  of  the  rector  of  the  parinli  wa« 
Uanaferred  to  the  veetry  as  constituted  under  the 
MBtocmolia  IbBaeanaent  Acts ;  and  (2)  that,  as  the 
mooe^tott  and  w&attdj  gtnn.  by  the  local  Act  was 
Soonvenient  and  obBolew,ihe  prooednre  by  nwiKb- 
mu$  waM  applicable. — Reg,  St*  Qtnt^Mt  Bouth- 
wark,  Q.B.D.— 07  L.  T.  412. 
8eBalio88iBiiP,4. 

ICABINB INBDBAIVGB.— See  ImOMirai  (Kabims). 

MARKET:— 

Dttitirbance — Expoeure  for  naJe  withn  ]rrf»cnbr'l 
KniiH—MarheU  and  Fairs  Clatisee  Act,  1847  (10  & 
:i  \'irt.  c.  14),  a.  Hi.— A  baker  living  outatde  the 
iJinita  of  a  borough  in  the  regular  eonM  ^  — 


dflUmvdlireadtohiat 
from  a  cart  three  dafa»^  .  ... 

Held,  that  he  vraa  not  guilty  of  the  offsnce  of 

exposing  bread  (in  respect  of  which  tolls  were 
authorized  to  be  taken  within  the  borough)  for  nls 
so  as  to  constitute  a  disturbance  of  the  market— 
WkUe      JKoyor,  <fce.,  qf  reewii,  Q.8J>.-61  L.  J. 

u.  a  81S. 

MARRIED  WOMAN:— 

1.  Detfrtion  —  SifortA  ^   

neqwst  of  wife  lo  rAim  to  velbitUHim-B^tf 
husbarul—Juriadidion  of  juHieet  to  order  aliwm^- 
M'lrrifd  Womrn  {Mainirnan^e  in  Oa«t  of  ZV.wrhVw) 
Ad,  1S86  (4!t  &  .'»0  Vid.  c  .Vi),  «.  1 .— A  husbani 
and  wife  cohabited  at  a  place  m  Cornwall  uiUil  tS« 
wife,  with  her  huaband's  oonsent,  wint  to  n  : 
mothflE'a  hioaae  in  Devooahixe  for  her  approaciuni 
oonlfaiemeDt.  After  her  oooinement  the  hnibud 
refused  to  allow  her  to  i«taa  to  eohabitrtion  win 
him  or  to  contribute  towards  her  maintweBes^  lal 
abe  remained  at  her  niothiT's  house. 

Held,  that  the  husband  had  deeertcd  his  wifp, 
and  that  the  justices  in  Devonshire  h^i  juri^iicti  n 
^ip4^y  aeotion  1  of  the  Married  W  omen  (Mainten- 
anoe  in  OMe  of  Deeertion)  Act,  1886,  to  ordsr  tlie 
husband  to  oontribato  towacda  hv  maintannne. 

I'iipe  V.  Aw,  20  a  B.  D.  76,  aad  ifcf.  v. 
Lrre^he,  [1891]  2  Q.  B.  418.  ^afM  - 
Chudley  V.  ChvdUy,  CUB.D.— 02  L.  J.  M.  a  «. 

8.  /ojnftoHMwy— TWrny  by  eniirrttM-in  w*- 
Marrittl  ITmWa  Prooerty  Ad,  1882  (45  4  46  lirf. 
c.  75),  M.  1,  A  husband  and  wife  purohssedwsl 
property,  some  of  which  was  conveyed  to  them 
jointly  before  the  Married  Woman's  PropwW  Act, 
1688*  and  some  after  it.  The  hwlMnd  aai  m 
mra  lobaeqnently  divorced. 

Held,  that  the  decree  abeolute  in  the  divorce  pio- 
oeedings  rendered  them  joint  ttnante  as  regsrdi 
])roperty  conveyed  to  them  before  the  said  Act.  em 
though  before  it  they  were  tenants  by  entiretMS ; 
that,  as  regards  projverty  conveyed  to  them  MJ™" 
tenants  since  the  Act,  the  wife's  share  belong  to 
her  for  har  aeparate  use ;  and  that  she  was  vsMsA 
to  an  aocoimtof  flia  tents  and  profit*.— 7Vi(  '-K/ry  j. 
ThomUy,  OH.D.  lOK.,  I,  641-tl8»3J  2  Ch.  229;  61 
L.  J.  cm.  370  ;  68L.T.  199. 

3.  fbUey  for  benifU  of  tmfe  and  c*''Wr«|-^ 
pointment  of  trtutm  BighU  of  mim  f*',***? 
mter  t^MarrUd  Womafe  Fnperty  Ad,  MM  (» 
&  4(5  Vid.  c.  75).  i.  11.— Fpoo»nMl*ionundlr^•^• 


tion  11  of  the  Married  Wren's  Property  Art, 
1882,  to  appoint  trusteea  of  a  policy  of  assniM« 
effected  for  the  b«iefit  of  the  insurer  s  wif.>  w"l 
ehildren,  there  is  no  juiiadiction  to  adjiuli»w 
upon  the  righto  ol  the  widow  and  children  inUr 

An  m^^i<^f»'J^J'^'^^i^?^ 
suininuns  under  order  55. — in  re  woMmt  t^^mf 

TrusU.  v.c  CIr.)-2»  L.  B.  L:.  m 

4.  ProtedtM  ordw^-Seponrfs  S 

anticipation — PoiotT  to  contrad—Jn^meit  tjpm 

marrii'd  uwrnan—KquitahU  *''***'*'*''^"J5?'?ai 
Du  ur.-^  and  Matrimonial  fausr^  Ad,  18.5i  (»>  «2» 
Vid.  c.  86),  .ss.  21,  26,  20.— A  niarrii<i  ^om»n,^ 
was  poMeend  of  a  life  tnteivet  in  leasehold  property 
for  hM  aapanto  aae,  vrtthout  power  of  antwp"- 
tion,  obtained  a  protection  order  under  eecbon  .i« 
the  Divorce  and  Matrimonial  QaaaM  ■Act.^lW|. 
She  subsequently  mortgaged  her  life 
the  mortgagee  obtained  judgment  •8*'"**JJ"v^ 
ail  action  on  her  covenant  to  pay  the  mortgip 
debt.  .  ,  ,j 

Held,  that,  notwithetanding  aecbons 
of  the  Dimnw  and  Matrimonial  GnNi  AA 
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Wrtwrillt'  on  antidpatum  atill  attached,  and  there- 
iona  reodTer  of  tbanntB  and  profits  of  the  leaae- 
Ud  property  oddd  not  Iw  appointed  by  tray  of 
•qmtelile  ezecation.— J^iV^  v.  Cooper,  (XA.  400— 
[1888]  2  a  B.  85 ;  62  L.  J.  Q.  B.  423. 

5b  Sipamte  etialt—lteitmtitt  on  unffcifMrffoii  — 

Aide-nuptial  <UHa — Settiement  made  ht/  stmugrr— 
Married  Women' a  Property  Act,  1882  (45  it  46  \'irt. 
e.  75),  M.  13,  19. — A  clause  roatraining  alienation  in 
a  Mttlement  made  upon  a  /erne  tole  by  another 
person  of  property  settled  to  iMrnparatc  uhc  will 
not,  on  toe  dwue  huonmtag  cnwatiTe  by  her 
maniage  alhr  tlM  pMrfng  of  tt«  flaniad  Womsn'n 
Property  Act,  18S2,  protect  such  property  from  the 
dainu  of  her  aDt«-nuptial  creditors. — Kirk  v. 
Mmrpkff,  n.S.  (Ir.)— 30  L.  R.  Ir.  508. 

6.  Separate  eitofe  Settlement  by  huiland  and  wife 
—Infancy  of  wi/o— Subsequent  repudiation — Married 
Women'a  Property  Act,  1882  (45  ct  46  Vid.  c.  75),  m. 
2.  19.— The  19th  section  of  the  Married  Women's 
Property  Act,  1882,  enacts  that  nothing  in  the  Act 
ihaU  intorfsn  with  or  affeot  any  settlement  or 
sgiMnMDt  inr  •  isttlemapt  reapeoting  m  manied 
woman's  property. 

Any  property  of  a  woman  married  after  the 
cijuuuen cement  of  the  Act  which  would  have  been 
bound,  apart  from  the  Act,  by  an  assignment  of  the 
husband  alone  in  a  settlement,  is  ^Sl  boond  by 
snob  aaagnment  in  virtoe  of  the  18tb  Motion,  not- 
wUhitMiithigtho  aad  wolionoltlio  Act,  wWflh  maVaa 
the  property  of  a  wonm  Kllir  flM  Aot  her 

separate  property. 

Hancock  v.  Ilancockt  aS  W.  B.  417,  SB  Cfll.I>.  78, 
mlied  and  followed. 

In  re  Queade't  Truttt,  38  W.  B.  816,  W.  N., 
I864,pb  226,noifollowed.— SteMMT.  Trevor-Oiarridc, 
CtLn.  cat.,  J.  412— [1893]  2  Oh.  SOT;  62  L.  J.  Cfb. 
660  ;  69  L.  T.  11. 

7.  Separation  order — Jtutices  —  Appeal  —  ;Wa<r»- 
moaial  Onuses  Act,  1878  (il  &  42  Vict.  c.  19),  $.  4— 
"iVvfafe  and  Jdmirw^"  Divieion  —  Judge  or 
IHviiional  Court — Praetiee. — ^Appeals  tinder  section 

4  of  the  Mntrimonial  Causes  Aot,  1878,  are  now  to 
be  made  from  justices  to  u  divisional  court  of 
the  Probate,  Divorce,  and  Admiralty  Division. — 
Bludt  v.  Bluett,  P.D.  &  A.D.— C8  L.  T.  260. 

See  also  BANKKtrrrCTi',  3  ;  COUNTY  CoURT,  10 ; 
DrvoBCE ;  L.vNi)Ki)  EsTATSS  CouBT  (Ikklanu),  1 ; 
LnuTATioNa,  Statute  or,  4 ;  Lvsatio,  1 ;  Fowsk 
cv  Anoammr,  S,  4 ;  PBOun,  17. 

MASTER  and  SERVANT 

1.  Apprentice — Infant — Stipulation  in  atrjireiitice- 
ihip  deed  not  fur  benefit  of  in/ant — Validity — 
Emflogtn  and  Wotbmm  Aett  U7«  (36  it  38  Vict,  c 
90),  s.  8.— An  apprentioMihip  AmI  twiftafaiii  « 
BtipulAtion  that  the  master  should  not  be  linUo  to 
pay  any  wages  to  the  apprentice,  an  infant,  so  long 
as  his  business  should  b«  interrupted  or  impeded  by 
or  in  oopsequenoe  of  any  turn  out ;  and  that  the 
^pWPtieo  ndght  mmhf  hiUflelf  in  any  other 
amner  or  with  any  other  pemm  iorUaowo  benefit 
dming  any  sooh  ton  out,  and  Inr  ■ash  rmsonaMo 
time  thereafter  as  might  be  neoesnij  to  onahb  him 
to  determine  such  employment. 

Held,  that  this  stipiuation  was  unfair  to  the 
infant,  and  rendered  the  oontzaot  •  whole  tinfoir 
as  against  him ;  and  that,  ttewtoo^  timypwrtHoe- 
ship  deed  was  invalid. 

Meakin  Morrit,  32  B.  661,  12  a  B.  D.  352, 
followed.— Com  v.  Matthews,  CA.  262— [1809]  1 
a  B.  310;  62  L.  J.  M.  C.  61 ;  68  L.  T.  480. 

8.  JSmptoyere'  LiabUity  Act,  1880  (43  ft  44  Vid,  c 
42),  «.  1,  SMt-weftou  1,  4-i)0o(  •»  «OMUliM 


machinery— ReasoneMe  fitness — Absence  of  sugideei 
sinfeguari, — defect  in  the  condition  of  mat^ineiy 
within  section  1,  sab-section  1,  of  the  Employers* 

Liability  Act,  1880, means  the  abnencoof  reasonable 
fitnees  to  secure  safety  in  the  operation  for  which  it 
is  intended. 

An  employw  who  oses  machinery,  not  in  itself 
defective,  the  handling  of  which  he  knows  is 
intrusted  to  sudi  men  as  stevedores*  labourers,  is 
not  entitled  to  have  excluded  from  the  oonsideiation 
of  its  reasonable  fitness  an  obnowdmoo  of  deqger 
through  their  want  of  oare. 

The  absence  of  any  sofBoient  safeguard  against 
danger  arising  from  an  ordinary  and  {ttobable 
occurrence,  as  a  slip  in  tiie  management  of  nwrnob. 
is  a  defect.— iSfanton  r.  iScmttsn  A  fions,  qj.l>^^ 
L.  J.  Q.  B.  405. 

3.  Employers'  LiahilUy  Act,  1880  (48  44  Vid. 
e.  42),  «.  1,  Mti-sedwiM  1, 4— 2^^^  «*  eomttfum  itf 
mat^imnf -~  Neatigenee  —  Dangerotu  enmhyment. — 

Machinery  could  be  worked  by  the  servant 
emjiloyed  in  a  reasonable  manner  without  danger 
to  himself.  No  instructions  wore  ^ven  to  him  to 
work  it  in  a  mode  which  would  endanger  his  safety. 
The  safe  mode,  as  well  as  the  dangerous  mode,  of 
working  wai  known  to  him,  the  danger  of  the  latter 
being  appcuent.  In  an  action  against  the  em])loy(>rs 
to  recover  damages  for  the  death  of  the  servant, 
caused  by  workmg  the  machine  in  a  dangerous 
w^. 

Hold,  that  there  was  no  evidence  of  noglieence 
on  the  part  of  the  defendants. — Nootuin  v.  DmUh 
DistMer;/  Co.,  KX.D.  (Ir.)— 32  L.  K.  Ir.  399. 

4.  Negligence — Master's  liability — Employment  of 
servioni  by  third  party — Negliyewx  of  servant  vdUle  so 
emphyetl. — The  defendants  entered  into  an  agree- 
ment with  a  wharfinger,  who  was  engaged  in 
l^ifiltng  and  unloading  bargee  at  a  wharf,  to  let  him 
have  tne  use  of  a  steam  crane  and  a  man  who  was 
engaged  and  paid  by  the  defendants  to  wotV  it 
whenever  he  required  the  same,  for  £50  a  year. 
While  tbe  whiu^ger  was  engaged  in  loading  n 
baige  at  the  wharf,  one  of  his  men  wm  iiqiirad  by 
the  negligent  act  of  the  num  irotkhig  the  eraae  in 
the  course  of  the  loading. 

Held  (affirming  the  judgment  of  Pollock,  B.), 
that,  though  the  man  who  was  working  the  crane 
was  the  general  servant  of  the  defendants,  the 
defendants  wore  not  liable,  for,  at  the  time  of  the 
aooident,  tin  aun  woddog  the  crane  was  employed 
undertibe  otders  and  oonlrol  of  the  irimrflnger,  and 
for  that  particular  employment  he  must  be  regarded 
as  the  servant  of  the  wharfinger,  and  not  as  the 
servant  of  the  defendants. — IhnwiKiu  v.  T,<iiii>j, 
WharUm,  and  Down  Construction  HyndicaU  {Limited), 

OA.  4W— [1808]  1  a  B.  «ae-,  obIl  t.ais. 

j.  Negligence — Common  einploymmt — SU-vethirr 
striwit, — To  an  action  to  recover  damages  for 
injury  caused  by  the  defendants'  servant,  the 
defence  of  common  employment  is  not  applicable, 
unless  the  plaintiff  was,  at  the  time  of  toe  injur}-, 
in  the  defeodtnti'  aotoal  enmlogniiflni  in  the 
relationship  of  master  and  sarranC 

Where  the  defendants  were  stevedores,  the  plain- 
tiff a  servant  of  the  Hhipmaat«r  on  whose  ship  the 
injury  was  caused,  and  thr  jM?rson  whose  negligence 
oansed  the  injury  was  a  servant  of  the  stevedores, 

Hdd,  that  the  dcieniM  of  oonmioB  enploirmnit 
WM  not  available. 

Johnson  V.  Lindsay,  40  W.  B.  405,  [1801]  A.  C 
371,  approvLsl.— C'ammm  T.  Ngdnoh  >.0^--[1808] 
A.  0.      ;  08  L.  T.  772. 

41  Wum  Unmmd  alktnrim  Am  A»  ewTMii  eei% 
—JwhwIient^giK* 1381  (1 A  a  m  4,637). 
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».  23. — The  plaintiff,  iip<jn  cntoring  th«>  i  iiii)l<)y- 
ment  of  the  defeodants,  sig^ntNl  im  asrrcfiuent  to 
oonform  to  all  the  rules  of  the  defondants'  works. 
Otae  of  the  rdea  provided  tliat  the  empkySs  were  to 
beoome  memben  of  the  lidc  and  ■cdttBiit  olnb  om- 
neoted  with  the  works,  and  were  to  oontritmte 
W<eddj  to  its  funds  acconling  to  tho  amount  of 
WVMB  receivc<l  by  each.  The  iimount  of  the  plaiu- 
tiflrs  contribution  wus  dtductod  wcokly  from  her 
wages  and  paid  over  to  the  siok  and  accident  fond. 
In  am  action  by  the  plaintiff  to  nooifW  aa  anears  of 
wages  the  deoootions  so  mads,  taxmpt  those  in 
reapeet  of  mediuiiie  and  inoflioal  attendaaoe, 

TIeld,  thiit  thi'  apiTfiiifnt  tiiidor  which  the  deduc- 
tions w<!ro  luude  WHS  illi  i^nl  utiih'r  thf  Truck  Act, 
and  thcroforo  could  not  justify  tho  ilc  iuLti  .iis 
being  nittde,  nor  could  it  be  vouched  as  jui  autho- 
rity by  the  plaintiff  to  the  defendants  to  pay  the 
contributions  for  her  to  the  fand;  but  toat  the 
plaintiff,  by  her  oondnot  and  aeqmenflnae,  bad  pre- 
cluded herself  frojn  recovering  Uio  amount  so  paid. 
—UeivkU  V.  Allen  tt  Som,  c.a.  197— [185^2]  2  Q.  B. 
662  ;  62  L.  J.  Q.  B.  « ;  67  L.  T.  467. 

7.  "  IForibiMm" — Person  employed  on  ship  engaged 
in  tnjfie  in  riven  oiul  esfuariiw— "  Sfagomij  thip  " — 
/'mployera  and  Warkmeti  Art,  1875  {'iS  d-  .'jO  Vict.  c. 
*My-.}frrchant  Shij^tmj  Art,  IR^i  (17  .fc  IS  Virt.  c. 
Ifvi'l,  of.  109,  L'l.'J.  A  sliip  iiipiij^'i-d  in  carrying 
cargo  upon  rivers  and  their  estuaries,  although  it 
may  be  capable  of  going  to  sea,  is  not  a  "  seagoing 
ship"  within  the  meaning  of  seotion  108  of  the 
Mwdiaiit  Shipping  Act,  18M.  Tberefiora  fhe  pro- 
visions of  section  "Jl.'J  of  that  Act  for  tlie  punish- 
ment of  offences  by  seamen  do  not  apjily  to  ii  man 
who  is  einjiliiyt  1  ujHin  such  a  ship,  a!id  he  luuy  be 
dealt  with  umler  tlie  Employers  and  Workmen  Act, 
lH7j.— Cnhm  v.  fVfOil,  q.B.U.  301— [1898]  1 
Q.  B.  370 ;  62  L.  J.  M.  C.  7«  ;  68  L.  T.  82. 

See  also  SEnutTiox. 

MAYOR'S  COUKT;— 

Hemoml  of  actkm  —  Certiorari  —  Discretion  of 
judgt — Borough  and  Local  Courts  of  Ikcord  Act, 
1872  (35  &  36  Vict.  c.  86).  acheduk,  datut  12.— By 
danM  12  in  the  schedule  to  the  Borough  and  Local 
Oourtsof  Beoord  Act,  1872,  which  has  b«en  applied 
by  Oi-dor  in  Council  to  Uie  Mayor's  Court,  "  Xo 
action  onttretl  in  tho  court  shall  bi^fore  judgment 
be  removed  or  removabl''  irnui  tho  court  into  any 
■aperior  court,  by  any  writ  or  prucetis,  except  by 
Imto  of  a  judge  of  one  of  the  superior  courts  in 
OBM  whifih  shall  appear  to  snob  jndge  fit  to  be 
tried  in  one  of  the  superior  ooorta.*' 

Held,  that  the  question  whether  an  action  was  fit 
to  bo  tried  in  the  snjicnur  court  wa.s  a  matter  of 
opinion  for  the  juiigc  and  ihiit  ho  had  a  discretion 
in  all  cases  as  to  whether  an  action  should  be 
removed  into  tho  superior  court. 

Per  Lord  Eaher.  M.1U»  and  A.  L.  Smith,  L.  JJ. 
—Tho words  "fit  tobe  tried"  mean  ought  to  be 
tried"  in  the  stiporior  court. — Itnuks  v.  //■■L'in'/i- 
worth,  C.A.  225— [ISyS]  1  U.  B.  142 ;  62  L.  J.  ti. 
B.2a8;  68 Lb T. 471. 

MEDICAL  PRACTITIONER  :— 

Facnlty  <>/ rhysiciaiiS — Faculty  of  Surgeons — liighi 
of  Colhge  ('/  I'hyni'iiam  fi.  hold  examinations  ami  ijraid 
dijtlomaa  in  turgery  us  well  aa  medicine~;V2  Unt.  S, 
c.  40,  «.  ^i—Mtdical  AcU,  1858,  ofui  18S6  (21  &  22 
Vid.c90;  49  ft  M>  Ktcf.  c.  48).— The  plaintiffs 
daimed  a  dedaiatfon  fbat  they  were,  at  the  passing 

of  the  Me<liail  Act,  1SS6,  ri  luedicwl  coqjoration 
legally  qualifietl  to  grunt  diplonids  conferring  the 
right  of  registration  under  tlie  Mif  licjil  Acts  then 
in  force  in  respect  of  medicine  and  surgery,  and 


were  entitled  indi-jM-tuh  ntly,  and  without  acting  in 
combination  with  any  other  iur(liail  eoqjomtion  or 
body,  to  hold  such  qualifying  cxaminatioui  ia 
medidna,  migery,  and  midwifery  as  mentioned  in 
tho  Aot  of  188^  and  to  oonte  by  tbw 
di{)loiiias  on  flidr  mmbeRi  and  libeiitielss  who 

bad  paastnl  such  qualifying  ••xaminations  the  right 
of  registration  under  thu  Medical  -\cts  ni  present 
in  force. 

The  plaiutiffi  were  a  corporation  incoiporated 
by  itoyal  Chlrtarbgr  ^ng  Henry  Yin.  in  151S. 

Ihadiactcr  wm  atiflBd  andoonfiriiMdfay  iwor 
oos  sobaeqaeiit  Aicli «f  PlMfHamtt^  aDdttawnwa 
of  the  plaintiffs  WW*  «daigai  bf  Motiai  9  ol  S 
Hen.  s,  c.  40. 

The  <i,  f.  lulauN  were  established  by  the  Medical 
Act,  l.soS,  and  were  directed  to  publish  anniully  & 
medical  register. 

The  defendants  did  not  dispute  that  the  plsin- 
tilb  wore  legally  quaKfied  to  independsnfly  Void 
examinations  and  grant  diplomas  in  respect  of 
medicine,  but  they  cont^ndtxi  that  the  pUifltifii 
could  not  grant  diiilnnuw  in  respect  of  surgery. 

Held,  that  the  provisions  of  section  3  of  32  Hcb 
8,  c.  40  embnoad  tiM  general  art  of  heiBilg, 
whether  by  drugs  or  wgwy,  and  wers  not  ocnflnid 
to  beating  by  drugs;  ttuit  fhe  'MaSUk  w«B.at 
the  date  of  the  passing  of  tiie  Medical  Act,  1886,  a 
corp<3nition  legally  qnaUfied  to  grant  diplomas  h 
respect  of  medicine  ki.  1  -mgery;  and  that  they 
were,  therefore,  the  j)ersous  designated  by  the 
statute  to  hold  examinations.  —  liotjal  Collcje  of 
Phyiieiane  of  London  General  Medical  CmueO, 
Q.S.D.— 62  L.  J.  a  B.  829;  88  L.  496. 

MERCHANDISE  MABK3  ACT:— 

"  False  trade  descrivUon  Place  of  maHu/adm 
and  production — Mercnandiee  Marks  Act,  1887  (58^ 
.51  Virt.  c.  28),  gs.  2,  3.— At  his  establishmmt  IB 
Ireland  the  appellant,  Lipton,  sold  under  the  d** 
Bcriptions  ((i)  "  Lipton's  tirinjo  mild  cured,"  snd(i) 
"  Finest  quality  smoked  nam,  own  con  at  Liptoa'i 
market,"  hams  which  had  been  irTT"**"*"*"  t)ti 
cured  by  bimin  Amerioe. 

Held,  that  neither  of  the  deeor^gtiaoi  Ma 
"  fals<'  tra<lc  description"  within  laalMB  2  trf  fiv 
ilerchi'.ndise  Marks  Act,  1887. 

Tho  appellant  also  sold  bams  xmder  the  descrip- 
tion Tracoy's  Mild  Cure,"  Traoey  bciog  the  name 
of  his  foreman  curer. 

Held,  that  the  mXkmi  «m  tigbtly  eaeiutod 
of  aaoliBnoe«iteMS«r8.iid^^ 
AaL—Beg*    Liplon,  HMD.  (Ir.)— 88  L.  B.  Ir.  llfc 

METROPOLIS  :— 

1 .  Ihtihling — S'otice  hy  district  suneyor — Allfraii'.J 
al'lf.r  hiiUdimj  cumphtfil—Mrtropolilan  Building  A^- 
ix-io  (18  (Sc  19  Vid.  c  1221,  m.  45,  46,  103.— tinder 
section  45  of  the  MetMpoUtaii  Buldisg  Act,  186i, 
a  district  eiuveyor  has  power  to  gife  to  a  boiUcr 
engaged  in  eraoting  a  building  notioe  rsqninBC 
alterations  to  be  luado  in  the  work,  aud  by  sectioB 
40  a  justice  of  tho  peace  may  order  a  builder  to 
comply  with  tile  requisitions  of  tho  notice. 

Held,  that,  where  the  notioe  is  not  served  on  the 
builder  until  after  the  building  is  completed,  tbe 
boildar  oannot  be  ordered  to  comply  with  tke 
notioe.— AndA  t.  L^,  oaik  464— £1893]  1  a  & 
398  ;  OS  L.  T.  347. 

2.  Building— NoKee  to  district  surveyor— Cm' 
mencement  of  new  building — Building  "«*»  J«r  tk 
purjiosr^  of"  a  catuil — J'x^ption — Metripclita* 
Building  Act,  1865  (IS  &  1ft  Vict,  c,  122),  «.  6,  S'. 
— By  section  38  of  tho  Metropolitan  Building  Act, 
1666,  two  da|i  before  any  bnildiDig  m  waamd 
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notice  in  writing,  stating  ccrt^un  porticulara,  u 
nviind  to  be  gmn  by  tiie  baildar  to  tbe  diatriot 


1^WM)li0U  6,  "bvOdfaogs  belonging;  to  any  canal, 
^OcS,  or  railway  company,  and  uaud  for  the  pur- 
poses of  sach  canal,  di  jck,  ur  milway  under  the  pro- 
visioiu  of  any  Act  of  Parliamout,"  are  exempt  from 
the  operation  of  tiia  lint  pirt  ol  tiie  Aot  (ianladiiiflr 
MetiMi38. 

A  auul  oonipany,  under  their  stutntory  pow«n, 

Mctt-d  ii  builcliug  iijioii  one  of  thr<ir  wharves  and 
111  it  to  tenants  who  uswi  it,  in  the  courst;  of  tht-ir 
llMtDCSS,  aa  a  pLicc!  for  chupping  up  firewood.  The 
company  were  not  carriers,  bat  received  tolls  in 
respect  of  fJw  pauiiage  of  barges  over  tbeir  oanal ; 
tni'AwtBwavtgai  betw«an tham and tli* tonante 
flut  an  iba  irood  to  ba  dumped  in  tiw  bnltding 
sii  iil  i  baeaniad  totiiawban  jnbaigaaalopgtiw 

Held,  that,  the  building  was  not  "  used  for  the 
purpofles  of  the  canal"  within  the  meaning  of  sec- 
tion  6  of  the  Metropolitan  Building  Act,  and 
tlial  it  waa  the  duty  of  tha  builder  to  give  jiotace  to 
Am  district  BDfveyor  before  aoaamencing  to  build. — 
CvJt  V.  Lovtgrovt,  hmk  070— £18881  8  Q.  B.  44 ; 
•J!»  L.  T.  19. 

2a.  UuildiiKj — Fleiijht — "  Erected  w»  the  tide  any 
uetostntt^' — MttrtijHjUt  IaicaU  Manatjement  Amend- 
mad  Ad,  1862  (25  &  20  Vid,  c.  102),  «.  85.— Section 
80  of  the  Metropolis  Local  Management  Amend- 
Vaat  Aet|  1862,  ^vides  that  no  building  shall  be 
sveeted  on  the  side  of  any  new  street  which  shall 
oxcef'd  the  height  spi  citiod  in  the  section, 

A  buUdiug  was  crictcd  at  the  comer  of  two 
streets,  one  being  a  nt  w  street  within  the  Act,  and 
the  other  not  sneha  street*  The  main  entnmoe  t^j 
the  building  waa  from  tlie  old  itraat,  but  fhace  wa^ 
aauaU  tradesmen's  entrance  from  the  azion  at  the 
side  of  the  building  in  the  new  street. 

Held,  that  the  building  was  erected  on  the  side 
of  the  new  stroet  within  the  meaning  of  the  section. 
—Lomion  Cuuiity  <  on  m  il  T.  Zowranos  dfc  AoM»  4kB.]>. 
6SS— [1893]  2  Q.  B.  228. 

3.  Buildiag^Sireel — Additioa  to  old  hiillii>f}» 
—  Eztengion  of  houtubiiy  fence  —  DMUMe  fnoa 
reutrf  of  rrxfl — "Eriiluiij  ittrett" — MdropoUt 
Maiiwjrmriit  (ni'l  llinldin<j  AcU  Amendment  Act, 
IsTs  [\\  vi  Vict.  c.  32),  a.  6.— It  is  pro- 
vided by  41  &  42  Vict.  c.  32,  s.  6,  that  ttom 
and  after  the  passing  of  that  Act  nO  hoose  or 
building  shall  be  exteMad  in  aneh  niannar  tiirt  the 
external  wall  or  front  of  anjanoh  boose  or  build- 
ing, or  if  there  bo  a  forecourt  or  other  space  1-  ft  in 
front  of  any  such  house  or  building,  the  extt  mal 
fence  or  bound.iry  of  such  forecourt  or  other  space 
shall  be  at  a  distance  less  than  the  prescribed  dis- 
tance from  the  centre  of  the  roadway,  provided  the 
aoaatntotian  or  extcn.<non  of  any  honiiia  or  building 
m  or  ftlratting  upon  any  s^eet  ejListfng  at  the  tine 
of  the  passing  of  the  Act  luuy  be  Ixgun  and  coni- 
plete<l  in  like  manner  in  every  respect  as  if  the 
proce<ling  prorision  of  tills  section  bad  not  been 
made. 

The  appellant  was  the  owner  of  a  house  and 
gttdan  Matting  upon  an  old  puUio  oaaiageway. 
The  bonae  of  the  appellant,  as  well  as  several 
otli<-rs,  were  erected  on  either  side  of  the  road  prior 
tij  the  passing  of  the  above-mentioned  Act.  In 
1889,  the  appellant  pulkd  down  the  wall  which 
separated  his  garden  from  the  road,  and  erected  a 
new  fence  a  few  feat  farther  back  from  Hie  road. 
IIo  Bubeequently  commenced  to  build  shops  upon 
the  site  of  the  garden,  and  extended  his  boundary 
'  to  ita  —  —  ' — 


tha  pnieribed  distance  from  the  centre  of  the  road- 
iw*  'Oie  reepondanta  reqoired  him  to  aat  bade 

bis  Donndary  fence. 

Held,  that  the  road  was  an  " aiiatiBig itreet "  at 
the  time  of  the  passing  of  the  aboTe>mentioned 
Act,  and  that  therefore  the  appellant  could  not  be 
required  to  set  back  his  boonoanr  fence. — EUit  r. 
Loitdon  Oomtg  Ctmnct?,  q.b.i>.— 87  L.  T.  588. 


4.  JJttilding  litu — "  Hitildiwj,  airudare,  or 
Hon" — Boamaty  wall  or  /enet-^ForeamrU  or  i 
—Melropeltt  Local  Mam^feme«t  Ad,  1862  (28  26 
Virf.  r.  102),  .<>.  7.'». — Section  75  of  the  Metroi>oli8 
Managrmr-nt  Act,  lH(i2,  is  not  int4'nde<l,  under  the 
conditions  -jKH^ified  in  tlio  section,  to  prcvint  an 
owner  erecting  such  a  wall  or  fence  as  would  be  a 
lablo  ascertainment  of,  and  protection  to,  bia 
rj  and  it  most  be  left  to  the  good  senae 
disQrmon  of  Hie  ma^itnite  to  say  in  eadi  «aae 
whether  a  wall  or  fence  is  so,  or  whether,  by  not 
being  bond  fide  confuied  to  that  object,  it  becomes 
a  "building,  structure,  or  erection"  within  the 
meaning  of  the  section. — EUU  v.  PlumtUMd  BiMord 
of  WoriBh  <kSJ>.  4Mk-66  L.  T.  391. 

6.  NuUunM — Repair  of  drain — Drain  repaired  so 
as  to  he  a  imi'sBWCS  Bmiier  smpjoyed  ty  otsner  to  do 
repair^LioMHy  of  hiMer  i*  JmHtutamee  far  the 

nuitanrr—PvhUc  Ifmlth  {London)  AH,  1H91  (.VI  &  .3  ) 
Vid,  c.  76),  «.  42. — A  builder  who  is  employed 
by  tlio  owner  of  a  dwelHng-hotiso  to  n'i>air  a  drain, 
and  who  repairs  it  so  as  to  bo  a  nuisance  and  in- 
jurious to  health,  is  "  the  person  who  undertook  OT 
executed  the  repair"  of  the  drain  within  the  mean* 
ing  of  the  43ndr8eotion  of  Ibe  PabiUo  Health  (Lon- 
doii)  Act,  1891,  and  maybe  proceeded  against  under 
that  section  in  the  tirat  instance,  although  the 
o\v-ner  ia  not  nnnmoiMd.— FoKiv  t.  Fottm,  «.bj>. 

569. 

6.  Obstritdion  in  stred — Exposure  of  tjoods  for  mle 
in  ttrnf — CiKitermongers — IncoMtdent  enatiments— 
Jnuditd  repeal— 61  Oeo.  3,  c.  xxta;.,  «.  65— J/rfro- 
foUUm  Bbreete  Ad«,  1867  (30  ft  31  Vid.  c.  134), 
$.  6,  and  1868  (31  ft  32  Vid.  c.  5),  $.  l—Mdropolit 
Police  Ad,  1889  (2  ft  3  Vid.  c.  41).  ».  74.— The  pro- 
visions contained  in  the  Mctrojiolitan  Streets  Acts, 
1867  (section  6)  and  ISHS  (section  1),  as  to  the  de- 
posit of  goods  in  streets  and  for  the  regulation  of 
the  bnsinees  of  ooetermongers  and  itinerant  traders, 
are  inooneistent  with  the  powen  given  to  metro- 
politan local  authorities  by  section  63  of  57  Geo.  3, 
c.  xxix.  {Michael  Angelo  Taylor's  .\ct)  to  order  the 
removal  of  goods,  b  ii  iows,  Ar..  from  carriageways 
and  footways ;  that  section  is  therefore  impliedly 
repealed  so  far  as  it  affects  costcrmongers,  and  a 
oonTioticniof  a  coetemiosiger  for  an  offence  under  it 
cannot  be  enatahiad.  flumiiieri  t.  Bottom  Ditlrid 
IhKird  of  ]Vork»,  Q.«.D.  448— [1898]  1  Q.  B.  612; 
62  L.  J.  M.  C.  81 ;  68  Lb  T.  226. 

7.  Fttiet  Acl$—MoaiM»-^uri$iidioit--Fieiialf» 

—  Iin]iri*"nriunt  in  <u-fauU  of  jniymnit  of — Street 
iniifii:iitn  —  '2  &  '.i  i'irt.  c.  47,  t.  77 — 27  ^:  'Js  I'icf.  c, 
55,  «.  1.— Uy  2  &  3  Vict.  c.  17,  s.  ol .  n  sti.  vt  musi- 
cian who  played  on  a  umsiciil  instrument  in  a 
thoroughfare  near  any  house,  after  being  required 
by  the  householder  for  reasonable  cause  to  depart, 
was  made  liable  to  a  }>enalty  of  forty  shillings.  liy 
section  77  of  the  same  Act  a  uiagistnite  is  em- 
powered, in  case  of  the  non-payment  of  a  pecuniary 
pemJty  under  the  Act,  to  commit  the  omsndar  tO 
priaon  lor  not  more  than  one  month. 

By  27  ft  28  Vict.  c.  55,8.  1:  "Section  'jI  of 
2  ft  3  Tict.  c.  47  is  hereby  repealed,  and  in  lieu 
thereof  the  following  provision  shall  tain  flAbot" ; 
the  aaotfam'  then  prooaada  to  x»-«naot  the  oflbnoa 
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under  the  repealed  sectiou,  and  provides  that  "  the 
offender  shall  be  liable  to  a  rtenalty  of  not  more 
flm  forty  shillings,  or,  in  the  discretion  ol  the 
BM^^i^e  bafon  whon  ha  ahall  bs  Qoov^^ 
Iw  unprisomS  Cor  tUfixiM  not  nOM  thui  fhrM 
Aiys." 

A.  was  oharged  with  an  offeuci?  tinder  the  last- 
mentioued  aection  befort!  a  uiotrojiolitan  police 
magistrate.  He  was  oonviotad  and  lined  forty 
■biluiigs,  and,  in  defMiIt  of  pagnunt  of  the  fine, 
was  committed  to^daon  lor  one  mootli.  Upon  » 
rule  nisi  lor  •  eerturari  to  qoaih  the  ooimotioii. 

Held,  discharging  the  rule,  that  section  77  of 
2  &  3  Vict.  c.  47  was  not,  by  the  provisions  of  sec- 
tion 1  of  '2'  &  Vict.  c.  55,  rendered  imipplicablo 
tu  the  enforcement  by  imprisonment  of  a  penalty 
under  that  section,  and  tost  the  oonTiction  was 
good.— Ay.  T.  HoMm,  431— £1893]  1  a  S. 
021;  63L.J.1L0.37;  68I..T.  202. 

8»  Btfim  —  NeaUd  to  remove  —  Contract  with 
teatengen-^lMhtiitv  of  heal  authority  du/Ud— 
JMrqpotb  Loedt  Ufanagmmt  Act,  1855  (18  ft  19 
Ffct  6  120),  1L>5-129.— The  duty  imposed  on 
vestries  and  district  boards  by  section  125  of  the 
Metropolis  I^ocal  Managejuont  Act,  1855,  as  to  the 
removal  of  house  refuae  within  their  parish  or  dis- 
trict is  discharged  Iqr  tbeb  '"g  into  a  bond  fule 
oominot  vath  tmnagm  to  moate  and  peKfocm 
the  work; 'and  meh  veeWaa  and  dtatriot  boarda 
cainiot,  in  such  cases,  be  made  liable  in  damages 
for  tliu  ticHveugerti'  neglect  to  properly  carry  out 
their  contract. 

Ottardians  of  the  Holborn  Union  v.  I't^try  of  St. 
Leonard's,  Shoreditch,  2  Q,  B.  D.  145,  diutinguished. 
I>eoiaioin  of  Chrantham,  J.,  reveiaed.— i^^to  ▼. 
Btnmd  DUtrid  Bnari  tf  ITflrfa,  aA.— 67  L.  T.  907. 

9.  Sky  tignt—OoHbrnl  bu  County  Council— London 
HhfaigmAet,  1691  {6iJbM  Viet,  c  Ixmiiii,),  m.  5. 13. 
—The  dfllBodaat  had  erected  previous  to  the  enact- 
ment of  the  London  Sky  Signs  Act,  1891,  and  re- 
tained subserjucnt  to  that  enactment  without  the 
licence  of  tbe  London  County  Council,  a  structure 
of  the  following  kind : — The  structure  oonsisted  of 
a  tower  fifty  feet  high  ujpon  the  top  of  the  defend- 
ant'e hnihM—  Baemiaea,  inihaahapeof  ftvindnill, 
upon  tiie  fuitaab  of  wnioh  ware  punted  the  wwda, 
*•  Oarwanlinc  wheatmeal,  oatmeal,  flour."  Half 
way  up  tlie  tower  was  a  gallery,  with  an  oi^en 
balustrade,  consisting  of  iron  letters,  sp'Uing  the 
name '"  Carwardine."  The  Irttcra  were  aihxed  to 
an  iron  rod.  The  whole  structure  waa  formed  of 
baolka  of  timber  braoed  together  hr  mn  rode,  and 
the  lower  end  «aa  eeooiely  tied  down  to  girders 
supporting  ibe  top  floor  of  the  defendant's 
premises.  Upon  a  summons  before  the  uiiigistrate 
for  retaining  the  said  structure  as  an  advertisement 
without  the  licence  of  the  Coimty  Council,  contrary 
to  the  provinions  of  the  London  Sky  Signs  Act, 
1891,  the  magistrate  found  that  the  structure, 
taken  as  a  whole,  waa  a  IvuS/Uk  windmill,  used  for 
hoisting  and  driving  pnipoaee,  and  only  incident- 
ally for  puxpoBoa  of  MTertiiamiBn^  and  diamined 
the  sonunona,  sobjleet  to  a  apedal  oaaa  boi^g 
stated. 

Held,  that  the  structure  came  within  the  defini- 
tion given  in  aection  5  of  the  Sky  Signs  Act,  1891, 
on  the  gnond  that,  eo  long  aa  it  had  the  worda 
and  lettora  npon  it  aa  abore-mentioned,  it  waa 
"  a  rign,  devioe,  or  repreaentation  in  the  nature  of 
an  advertisement,"  and  that  it  was  immateriHl 
whether  the  structure  wa.s  wholly  or  only  in  part 
erected  or  used  for  purposes  of  advertisement. — 
London  County  Council  Carwardine,  q.b,I>.— 42 
L.  J.lCa40  :  66II.T.761. 


9a.  Valuation — Valuation  litt — Appeida — Tim  for 
hearinq  appealt — Whether  a«»e$$meiU  teteiont  ku 
Jt»ri»didioH  to  hear  appealt  after  the  31ft  of  MartK  h 
taeh  ueut—Valmtien  i/  Prmtrty  {Metnpilit)  Ad, 
1869  (82  ft  S3  FkC  e.  67).  i.  42.  sub-teetion  13.- 
Section  42  of  the  Valuation  of  Property  (Metro- 
polis) Act,  1H(;9,  pnivides: — "With  resixsct  to  the 
times  within  which  proceedings  under  this  Act  and 
the  Acts  incor]>orate<i  herewith  are  to  he  done,  the 
following  proviaioas  shall  have  effect— tiiat  ia  to 
mj :  (IS)  The  ioctioea  map  bold  Oe  Mwm«t  i 
aeaaioaa  at  any  fime  after  flie  lit  of  FMnmary  in 
flie  same  year,  which  will  enable  fbtm  to  defiimffli 
all  appeals  (except  where  a  vidua tion  list  or  raloi- 
tion  is  ordered)  before  the  ensuing  31st  of  MircL" 

Held,  that  the  provisions  in  this  sub-sectioD  u  to 
the  time  of  bearing  of  appeals  are  imperttiTe,  ud 
not  diceotory ;  so  that  the  oonzt  haa  no  iuiMlietioB 
to  bear  tiw  year's  appeab  altar  llie  9m  ti  Vanii 
in  each  year. — Rtg.  v.  Justices  of  Lmiim  nd  Ik  | 
London  County  Council,  Q.li.U.  668.  ; 

10.  .  Water  »iipply—Metro}ioli»---Oatting  o/  Mfer  I 
supply — Temjt'raru  nfoppi^/e  hy  traier  comfian  to  ' 
stop  Imkagr — Wfuthi-r  thi.*  is  a  "  eiittiny  of" — Nctitt  ' 
to  vestry— Public  Ihalth  [London]  .lr/,'lsyi  ;.>4.i-w 
Virt.  c.  76),  «.  49. — A  water  company,  which  sap- 
plied  a  certain  dwelling-house  with  water,  toned  | 
off  the  water  by  taming  down  the  atopoookintiM 
eervioe  pnw,  and  tiiia  waa  done  aolaly  to  pranat 
waste  of^  water  through  a  certain  leak  in  the 
service  pipe.   The  stopoxsk  and  service  pipe  ww 
the  property  of  the  landlord  of  tht  li'V.is-:,  sod, 
when  the  leak  waa  repaired  by  the  landlord,  he 
turned  on  tiis  wator  again  hfOgmSa^  tba  Itqp- 
oock. 

Held,  that,  upon  the  faota,  a  magistrste  w 
justified  in  ooming  to  the  oondlnaion  that  thmiM 
no  "  cutting  off"  of  the  water  supply  by  the  eOB- 

SJiy  vrithin  the  meaning  of  section  49  of  the  Public 
ealth  (London)  Act,  1891,  and,  therefore,  nu 
necesiiity  for  the  water  company  to  givo  uon  > 
under  that  aeotkm  to  the  aanitaty  authoiity.- 
Yotmyr,  SmMmah  md  VvuMU  Wtkr  Ck,««A 
622. 

See  also  EsTOFPSL,  2. 

MINE  :— 

1.  Feiiciiiij — Working  discontinued — .Vin^  ''''i'- 
doned — Securely  fencing  tide  entrance — Mdaliijerm 
Mines  Regulation  Ad,  1872  (35  &  36  Vid.  c  71), 

s.  1 3. —After  the  paaaing  of  the  Mrtalliiaroea  Warn  i 
Regulation  Act,  1872,  a  copper  mine  waa  abawh—d  I 
and  the  working  thereof  discontined.  There  wit  > 
side  entrance  into  the  mine,  which  was,  for  the  pur- 
poses of  the  arguments  and  judgment,  assumed  not 
to  be  dangerous.  The  only  fence  round  or  about 
tiba  aide  entrance  was  a  stone  wall  erected  muf 
faan  ptenriouly  to  the  mine  being  abaadonad^JtA 

waD  endoaed  an  araaof  about  ten  aerea,  and  «in>B 

this  area  the  mine  and  side  entrance  were  sitnsted. 

Held,  that  the  side  entrance  was  not  securdy 
fenced  within  the  meaning  of  section  13  of  the  Act 
—Foster  t.  Owen,  Q.B.D.  240—62  L.  J.  M.  C.  7; 
67L^T.T13.  I 

2.  Licence  to  work— Tenant  for  life—Rmcaiit 
Itoenoe. — ^A.  tenant  for  life  of  real  estate 
under  a  power  in  a  will  agreed  with  the  pUintis 
that  the  Utter  sbonld  take  fiom  bar  oataln  bogon 
for  three  years,  and  after  the  three  T*"**  ^ff^^ 
be  entitled  to  continue  raising  the  ore  on  pafOW 
of  a  royalty.  After  the  expiration  of  the  thlW 
years  the  tenant  for  life  aiinmencixi  raising  ore. 
In  an  aotton  fw  an  injunction  to  reatnin  her  (1)  ^ 
from  raiaing  the  ore  Mid  ftemcaRTing  a«if  taa 
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ore  already  raised,  and  (2)  from  iaptiinK  the 
itifF  in  nuiqg  and  ramonng  tiM  on»  tna  lor 


Held,  that  after  the  expiration  of  the  three  yetn 
the  licenoe  waa  revocable,  and  that  the  plaintiff  waa 
not  entitled  to  the  injimctiou,  but  that  he  wiia 
entitled  to  damacea  for  the  remoTal  of  the  ore 
already  raised  by  ldm.«--flimlnf  T.INIIy,  OA.  (Lr.)— 
31  L.  E.  It.  196. 

$,  Offence — U»e  of  naked  lighk  in  ooal  mitte — 
**  Owner,  agmt,  and  manager  "  taek  Uabh^Mtmaging 
dirtctor  appointiiuj  a  rrrti flatted  manager — Liability 
of  miinagiug  dirtctur  us  *^  agent" — IteasoKable  pre- 
eautioui  hij  pxMiihinq  rules — Coal  Minf^  Rrqulatum 
Act,  imi  \bO  &  51  Vict.  c.  58),  m.  49  (r.  8),  50.— 
Section  50  of  the  Coal  Mines  Regulation  Act,  1887, 
prondM  that,  "  in,  tba  vmA  of  any  oontnTention 
or  nan-oompUaoM  vifih  any  of  ttn  genonl  nlea 
.  .  .  by  any  penon  whomsoeTer,  the  owner, 
^gesat,  and  manager  shall  each  be  gnilty  of  an 
offence  against  this  Act,  unless  he  proves  that  he 
had  taken  all  reasonable  moans,  by  publishing  and 
to  the  beat  of  his  power  enforcing  the  said  rules 
as  regulations  for  the  working  of  the  mine,  &c." 

A  limited  company  w«ra  tho  owners  <^  a  coal 
minfl  of  which  the  respondent  was  the  managing 
director ;  but  the  respondent  did  not  interfere  with 
the  actual  management  of  the  mine  underground, 
which  waa  left  in  tho  lian<lH  of  a  duly  ccrtilicatcd 
manager,  under  the  Coal  Mines  licgulation  Act, 
who  was  the  manager  of  the  colliery,  and  was  in 
«liaig«  tfaflreof.  The  respondent,  as  managing 
diiMtar*  onoMionally  visited  th«  mtne»  but  ha  had 
itt  no  way  interfared  wiih  tiie  nwnager  in  bis 
dnties,  though  he  had  authorized  all  necessary 
expenditure  for  the  safety  and  conduct  of  tho  mine, 
and  had  duly  published  at  tho  mine  tho  rules  under 
the  Mines  Act  and  the  abstract  of  the  Act  itself. 
An  offenco  having  been  oomltlMl  bj  the  use  of 
nakod  lights  in  tha  nun*  on  •  di^  nhaa  the 
respondent  was  not  at  tiie  ndoS) 

Held,  (1)  that  the  respondent,  as  managing 
director,  was  "ag^t"  of  the  mine  within  the 
nieaxiLng  of  the  Act,  and  was  legally  responsible  as 
Buch  ;  but  (2)  that  he  had,  by  publishing  and  to 
the  beat  of  his  power  enforcing  ue  rules  as  regula- 
tions for  the  working  of  the  imne,  taken  all  reason- 
nbte  mwmi.  irilbin  section  90  of  the  Aot»  to  prevent 
aooh  oomtraiTeatidn  of  tbe  roles,  and  was  therefore 
not  liable  to  be  oonvioted  ior  the  ofiFenoe.— fiMm  t. 
ChtUmd,  68  L.  T.  461, 

4.  Waget—Coal  Mines  Regulation  Ad,  1HS7  (50  & 
51  Vict.  c.  58), ».  12 — Patfmmt  hy  weight — Dedactiont 
— Fines — Contract  i^f  tinf/lni/ment — Agreement  for 
allowance  of  Jinet — Validity  of  contract. — According 
to  the  true  oonstrootion  of  section  12  of  tho  Co^ 
Mines  Bsignlatioa  Aot,  1887.  which  prondss  for  the 
payment  of  minen  by  weight,  sabjeet  to  tbe  right 
of  masters  and  men  to  agree  upon  certain  deduc- 
tions, the  "deductions"  therein  mentioned  are 
dcductiona  from  weight,  not  from  wages.  That 
from  whicli  the  deduction  is  to  be  made  is  the  whole 
amount  of  material  which  is  sent  up  in  tubs  from 
tb«  Biiie.  Ibat  which  is  to  be  deducted  is  the 
ion^  snbetMaee  irbUi  is  sent  up  in  tbe  tube  with 
fha  coal,  or  the  slack  or  coal  dust  witb  which  the 
tabs  are  improperly  filled.  Any  other  mode  of 
making  dednoBOM  is  in  oontaiviBBliaB  of  tbe 
statnte. 

The  appellant  entered  into  a  contract  of  employ- 
ment with  the  respondents,  who  were  the  owners  of 
a  colliery,  b^  which  he  agreed  not  to  leave  his  em- 
ployment without  giving  fonrteen  days'  notice,  and 
Inrther  agreed  that  deductions  might  be  made  from  j 


his  wages  in  respect  of  {inter  alia)  "  fines  for  dirt." 
A  sntam  of  flnes  and  ionettozea  was  in  loioe  at  tbe 
eoXuary  in  reneet  of  dirt  sent  up  witb  tbe  eoel, 

imder  which,  if  a  collier  sent  up  ii  tub  containing 
more  than  35lb.  of  dirt,  ho  wiia  to  receive  no  pay- 
ment in  respect  of  such  tub  ;  if  a  tuli  contauied 
between  2dK>.  and  35lb.  of  dirt,  he  was  to  receive 
balf  payment ;  and  if  a  tub  contained  leas  than  2Alb. 
of  dirt,  be  was  to  rsoeiTe  full  payment. 

Tbe  sppellsnt  bsving  left  bu  employment  wltbont 
giving  notice,  and  having  justified  on  the  gp!t>und 
that  the  above  system  wiia  unlawful,  and  therefore 
the  contract  of  enii)loynif!nt  was  illegal. 

Held,  that  such  tines  and  forfeitures  were  not  de- 
ductions within  the  meaning  of  section  12  of  the 
Coal  Mines  Begolalion  Act,  1687.  and  that  the 
svstem  adopted  waa  in  oonbBTSotian  Ibereof ;  but 
that  the  contract  of  employment  was  not  thereby 
rendered  illegal,  and  the  appellant  was  liable  in 
damages  to  the  resi)ondent8. 

Nethi-rmil  Colliery  Co.  v.  Bourne,  H  App.  Cas. 
228,  37  W.  K.  IMg.  119,  considered. — Kearney  v. 

TOO;  6SK  J.H.dl29;  «8L.T.«Kk 
MINBBAUU-flae  CUxALi  SAlLirAT»  8. 
lOSBBPEIBBZITAXIOir^— flee  Vjjmb  Bbermir- 

TATIOIf. 

MORTGAGE  :— 

1.  Account*— Mortgage  of  life  estate — jjecond  mort- 
gage— MoHgm  <M  /ee — Oms^yancMjf  Ad^  1881, 
M.  19,  34.— &  1806  A.,  wbo  WM  mortgagee  of  tbo 

estate  of  the  tenant  for  life  in  lands,  appointed  by 
dee<i  a  receiver  under  section  19  of  the  Con- 
veyancing Act,  ISSI.  The  deed  jtrovided  that  the 
receiver  should  apply  all  moiieyu  received  by  him  in 
manner  directed  oy  section  24  of  that  Act,  save 
that,  in  priority  to  all  other  charges  except  rent» 
lataa.  and  taaESS  specifled  in  seotion  24,  sub-seo- 
tion  8  (1),  be  should  pay  any  reasonable  costs  or 
charges  incurred  by  A.  An  absolute  order  for  sale 
was  maile  iu  1890,  and  on  A. 'a  application  a 
receiver  was  appointed  by  the  court.  On  settling 
the  schedule  ox  priorities,  on  which  prior  ana 
pnima  fnmimKrttTifv>r«  appeared,  it  was  referred  to  an 
'totakean  aooonnt  of  what  was  duo  on 


A.'s  mortgage,  and  A.  showed  in  detail  bar  affidavit 
the  amount  which  had  aoomed  dne  for  fawsasat  aod 

'premiums  on  policies,  and  the  sums  whifllb  ha  bad 
received  on  account  through  E.  or  otherwise. 

Held,  that  incumbrancers  on  the  fee  and  puisne 
incumbrancers  on  the  life  estate  were  not  entitled  to 
an  order  directing  a  fwtbar  affidavit  to  be  filed, 
aoooontiQg  lor  the  rents  sod  pmAfta  reoaiTed  by  B. 
from  tbedale  of  his^appointnient  before  Ibe  iniiniry 
should  bo  further  proceeded  with. — In  re  iMIa 
Rocdla's  Jistate,  Ui.  (ir.)— 29  L.  B.  Ir.  4(H. 

2.  Conveyance  /or  value  vntho*str^f«r«nce  to  mort- 
gage— Covenant  for  fwiUuet  assurance  JndemnUjf 
against  mortgage  debt — P<uiition—Baj)enditure  by  one 
tetuint  in  common  in  improvements — Contrihuticn. — 
The  owner  of  an  estate  mortgaged,  and  afterwards 
sold,  an  undivided  moiety  of  it.  Tho  oonveyimce 
to  tiie  pmnhnior  did  not  mention  the  mortgage, 
but  it  a  oovenant  by  the  vendor  for 

farther  aasazaiioe.  The  two  noiatiaa  aitswaida 
devolved  upon  dilFerent  penona.  In  a  paaitition 
action. 

Held,  that,  as  between  the  owners  of  the  two 
moieties,  the  uiHoid  moiety  nmst  hear  tha  mort- 
gage debt. 

The  owner  of  one  moiety  of  a  property,  wbo  ma 
also  tenant  for  life  of  the  wbolak  bomnrad  mooeiy 
on  mortgage,  wbiidi  waa,  vnli 
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oxpendod  in  permanently  imDroviug  the  proper^, 
b  an  aotfon  aft«  li«  dflrth  ftr  tiie  pvtilkB  cf  the 

II10  proflont  TttltM  of  tlic  inpfovsnsMiti 

(but  not  excfoding  tin  sum  originally  borTowt'<l  on 
mortgage)  must  be  bomo  ratoiibly  by  the  dwihts 
of  Ixith  moiutii's. 

TeuadaU  v.  Samlrrtoji,  33  Be&T.  explained.— 
In  re  Jones,  Farrintjtvn  v.  Forreder,OBJ>.  HOB., 
[1893]  2  Ch.  461 ;  09  L.  T.  45. 


3.  CotU  tif  inM^ftr — Charge  on  eitatt  Tenant  for 
li/e.—V.  dmaad  iwl  wfeata  to  tnuteea  for  a  term 
w  2,000  jean,  19011  tnnt  to  raise  moam  in  aid  of 
liis  peraooal  estate,  and  sobjeot  thereto  in  itrict 

settfoinent.  Largo  sums  of  monpy  wore  raised 
under  this  trust,  and  amongst  others  a  sum  of 
£10,000  was  raised  by  a  mortgage,  dated  the  lind 
of  November,  1882,  of  a  mansion-house  and  pro- 
mises to  M.  and  M.  In  1890  M.  and  M.  wished  to 
oall  in  their  mnrtgaga.  At  this  time  tfaa  estate  of 
tin  tsnant  for  lifiBimdsr  Hie  will  had  bssn  assifnisd 
to  the  Law  T<ife  AsHurauce  Society  ;  the  tenant  in 
tail  iu  remainder  was  lui  infant.  The  solitutors  for 
the  inijint  tenant  in  tail  aming(>d  for  a  transfer  of 
the  mortgage  for  £10, (KK),  a  Hinall  part  of  the  se- 
curity bemg  released,  and  applied  to  the  surviving 
tnasteeoi  the  term  to  transfer  the  aortcii§e,  ana 
raise  file  ooela  of  the  transfer  by  a  mortage  of  the 
part  so  released  for  the  residue  of  the  term.  The 
trustee  refused  to  ivct  without  tlie  direction  of  the 
court,  as  actions  wore  ponding  relating'  to  t!ic  tes- 
tator's estate.  An  order  was  then  made  on  a  sum- 
mons taken  out  by  the  infant  tenant  in  tail  (by  his 
next  friend),  to  whioh  the  trustee  of  the  term  was 
the  00^7  defendant,  that  the  trustee  should  be  at 
libvty  to  ndae  the  sum  of  £10,000.  whioh  M.  and 
M.  had  caJled  in,  by  way  of  transfer  of  the  here- 
ditaments coiaprisi^l  in  the  said  mortgage,  exe*>i)t  a 
small  portion  ther(x)f,  and  that  the  costs  of  all 
parties  should  be  raised  by  a  further  mortgage  of 
the  hereditaments  oomprised  in  the  said  term.  Tlie 
costs,  £345,  wara  niMd  1^  a  mortgage  hj  tiw 
U'mlse  ol  the  excepted  portion,  and  the  mortgagee 
now  took  out  a  summons  for  foreolosnre  and  a  re- 
ceiver. The  Law  Life  AssonnOB 
defendants,  and  opposed. 

Held,  thiit  the  truste*  of  the  term  had  discharged 
his  duties  when  the  money  to  be  raised  under  the 
•aid  term  was  raised ;  that  he  had  no  dnty  to  pro- 
eon  a  transte  when  the  moctgaf*  was  oalled  in, 
and  had  aeted  as  a  Tohmteer  msMly  in  so  doing, 
and  cotdd  not  charge  tho  costs  of  the  transfer  on 
the  estate  under  the  trusts  of  tho  term,  and  the 
mortgage  wa.s  tlierefore  not  binding  ujion  the  tenant 
for  life  or  his  assignees,  and  that  they  were  not 
bound  Iqr  tile  order  made  on  a  summons  to  lAioh 
they  «M  not  jpartiea.'HHciseU  v.  Bi$h«mh 
il0B.,7«--4aL.I.0lu«ltf;  68L.T.m  [BwMd 
e9L.T.68. 

4.  I'brecIofHre — Claim  for  po»«e$8ion  o/fcr  decree 
aMiOe  a.  8.  C,  1883,  orJ.  18,  r.  2,— In  a  foN- 
olosore  action  the  plaintiff  did  not  ask  for  posses- 
sion in  his  originating  summons.  An  oraer  for 
foreclosure  absolut*'  hnviitg  been  mads^  the  plsintifF 
applied  for  delivery  of  jx^asession. 

Held,  that  after  foreclosure  absolute  the  court 
ooohl  make  suoh  order.— i/enft*m  t.  SidgUjf,  CU.D. 
JfOB.,  f,  085—48  L.  T.  671. 

5.  ForttJoture  —  Partica  —  Trutteea 
osatais  que  trust — Ord.  16,  r.  8.— JL,  by  * 
randnm  dated  tiie  Wh.  of  Maroh,  1879, 

eijrntalile  mortgage  of  oertmn  ]irof)crty  to  B.  and 
J.    L.  died  in  1860,  having  by  lus  will  givtoi  all 


for  sale  and  conversion,  and  in  the  events  whidi 
faai>pened  to  set  aside  the  sum  of  £700,  and  itnd 
powMsedtheraof  i^on  trust  to  payths  iDooBsts 
nis  son,  J.  8.  L.,  imtfl  the  youngest  child  of  hb  sob 

should  att.ain  twenty-one,  and  then,  if  his  iaid 
son's  children  should  not  receive  £TOIJ  to  whiii 
they  would  then  !>•  entitled  under  a  o  rtain  Battle- 
ment, upon  trust  for  the  siiid  children,  aad  tuhject 
thereto  he  gave  all  his  real  and  personal  estate  in 
trnstiorhisaaidsonJ.  S.  L.  BemnintsdJ.&li, 
and  otiien  trostees  and  exsootars  of  Us  wOI;  tot, 
owing  to  their  death  or  disclaimer,  J.  8.  L.  hecasM 
the  sole  trustee  of.  and  alone  proved,  the  wilL  Li 
1890  tho  equitable  mortgagees,  B.  and  T.,  oom- 
ineuced  a  foreclosure  action,  making  J.  8.  L  and 
hi-,  eldest  daughter  (tho  only  one  of  his  childnn 
\vh  I  had  attained  twenty-one)  and  a  leoood  mort- 
gugee  dafsndaala.  An  order  for  fonolosnie  sImk 
lute  was  made  <m  the  SOth  of  Mansh,  1S91,  sad  on 
the  1st  of  August,  1891,  B.  and  T.  eotoed  into* 
contract  for  sale  of  tho  luortgage^l  property  ti 
abaolutt!  owners.  The  purchaser  objecte<l  that  tlw 
infant  children  of  J.  8.  L.  ought  to  have  been  [ar- 
ties  to  the  foreclosure  action;  thatthqr  vereaot 
foreclosed,  and  must  join  in  the  oonva{|iaoi^  IllS 
vendor  declined  to  maxe  them  parties. 

Held,  that,  as  J.  S.  L.  was  exscator  SB  «dl  SI 
trustoQ  of  L.'s  his  infant  children  were  isfi* 
cieutly  represente*!  by  hiiu,  and  that  the  reqoiayoB 
was  sufiiciontly  answered. — In  re  U'xtih  au  i  Kdii'- 
wtll,  cii.D.  XOR.,  J.— <32  L.  J.  Ch.  40;  67  L.  T.  oOO. 

I).  Fvriilmurr — I'ersomil  Jiul<fmrnt  on  the  c'^'mul 
■ — S'l-fivl  actum  fitr  interest — I'exatiom  iin't'ii  — 
Fraciicc—Jleeeiver — laterett  claimed  at  liquidfded  mm 
—B.  S.  (7.,  1883.  or*  «,  r.  6 ;  orrf.  U.-Wlule  as 
action  mortgagee  In  foredosore  sad  for 
personal  jndgnMnt  againBt  the  mortgagor  OD  fts 
ooveiiMnt  wa«  ponding^  tlM  mortgagee  brought  B 
second  action  against  tM  mortgagor  for  paymentol 
the  interest  on  uemoriBagadOTni  totheimBOffls 
second  action. 

Held  (reversing  Eckewidh,  JTOt  that  the  seeond 
action  should  be  stoyed  as  Texatioos,  baBsass  t|j» 
interest  claimed  in  the  second  action  was  reeovenlb 
in  the  first  action  according  to  the  form  of  order 
settled  by  the  Court  of  Appeal  in  Furrfr  t.  laty, 
llartlanJ,  .t  Co.,  33  W.  R.  205,  28  Ch.  D.  482. 

Where  there  is  a  receiver  of  mortgage  heredita- 
ments, althoogh  the  rente  be  insafBoeot  to  keep 
down  the  interest  on  the  mortgage  debt,  so 
liquidated  snm  oan  be  d^med  in  rnpect  of  W 
intere.st,  and  therefore  the  mortgagee  cannot  uiai 
a  specially-indorsed  writ  claiming  j»ayment  of  • 
Bpecillc  sum  in  respect  of  the  inten-st.— ivs'^ 
roulitt  V.  Lord  UiU,  CA.  603-f  1  CL  i 
62K  J.  Gh.  466  ;  68  L.  T.  476. 

7.  Furfclotnre — TUcriitr — P'-r»orfiI  -  r.7-  r  y-r  nay 
inetit  againit  mortijwjor — Form  of  judgm'-nt.—l^  i 
foredoeure  action,  a  receiver  having  be«a  appointed, 
upon  judgment,  in  default  of  appearance,  for » 
personal  order  for  payment  against  the  mortgagor, 
and  for  foreclosure,  the  plaintiff  must  prodnos  as 
affidavit  to  the  registrar  that  oinoe  filing  his  strte- 
mcnt  of  claim  nothing  has  been  rec€ived  on  sc^OTO 
of  principal  or  interest.  A.<*  there  were  no  spedsl 
circumstances  in  this  case,  a  pronso  to  the  efft^^ 
thi^  "  any  person  redeeming,  or  the  nhiintiff  in  evoit 
of  fbradioinue^  miglkt  afiply  in  chambers  fortraitffer 
of  any  mon^  in  ooo*  to  the  oredit  of  the  achoo 
or  in  the  hands  of  the  Moeircr.**  was  notsUoweil  to 
be  inserted.— C7<f  'rf,.„  v.  WtlU,  ch.d.  nob.,  J.  37fr- 
[1893]  2  Ch.  161  ;  62  L.  J.  Oh.  468  ;  68  L  T.  IW. 

8.  Foredoture^SaU  indiad  farttkewt-O*^ 
iNyaM«VMMiX«w^iy«V<r%       1881     *  ^ 
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Fuf,  e.  41),  ».  25. — This  iras  a  foreclosnre  action, 
brought  by  ii  first  iiMrtgagee  against,  second  mort- 
gagees, tho  rcpreaeutatives  of  tie  mortgagee's  wife 
[who  claimed  a  charge  iu  respect  oi  certain 
immiums  paid  by  her  iqMa  rffllfiim  of  ■wmniTirw 
on  the  mortgage's  life  inflliided  in  boftti  mor(- 
gagos)  and  the  trustees  in  liquidation  of  the  mort- 
gagor.   Tho  mortgagor  died  j>eiiding  tho  action, 
and  the  proceeds  of  the  |M)Ii,:i(     ucru   qipliod  iu 
rednctiou  of  the  amotint  due  on       lirst  mortgage. 
The  property  remaining  subject  to  the  mortgages 
conauicd  of  eight  pieoee  of  properly  in  different 
places,  one  being  a  rasidentiBi  eatato,  and  flte  others 
plots  of  building  land.    At  the  hearing  tho  second 
aiortgagees  and  the  represontativos  of  the  mort- 
■Igor's  wife  applied  for  u  sale  iiistoad  of  u  fore- 
closure.    The  first  mortgagee  opposed  on  the 
gnond  that  the  property  comd  not  oe  sold  in  one 
lot,  and  if  it  were  put  up  in  lota,  the  first  mort- 
gagee ooold  not  be  protected  by  a  reaerre  price,  for 
the  most  Taluable  part  of  the  property  would 
probably  be  sold,  una  only  a  worthless  part  left  as 
security  for  tho  balance  uf  his  debt.    The  trustees 
of  the  mortgagor  alao  objected  to  a  sale,  on  the 
gronnd  tiiat  Uiey  believed  the  property  would  im- 
ptovein  ralne,  and  wished  to  ledettn.   In  answer 
to  the  mortgagee's  objection,  it  was  suggested  that 
tho  i)roperty  might  be  put  up  for  sale  under  con- 
ditions that  no  lot  should  be  sold  unless  all  were 
disposed  of.    There  had  been  a  previous  applica- 
tion in  chambers  for  a  sale  which  had  been  renised. 

Hdd,  that  the  court  wan  not  bound  by  the 
tefoaal  ol  the  applicatioa  in  chambers,  but  no  fresh 
evidanoe  liaving  Been  produced,  and  the  court  being 
0<  Cpinion  that  an  attempt  to  Hell  under  tho  con- 
ditiona  suggested  would  depreciate  the  value  of  the 
j  ropt-rty,  declined  to  eMwiae  its  discntloii  by 
ordering  a  sale. 

Semhk,  the  fact  that  a  nunteiged  propertj  can 
only  be  sold  in  lots  is  a  reoson  for  refusing  a  aale  if 
the  first  mortgagee  objects.  —  Provident  Ckrhi' 
Mtdual  Life  Assnrttnce  Association  v.  Lewi$fCB,J>. 
SOB.,  J.— 02  L.  J.  Ch.  89 ;  C"  L.  T.  &44. 

9.  Prioribj—  Eiiaitors — Neyligence  of  one  of  legal 
mort'jwjf's  t.  >,ii;.  t\i--Snh»eijneiit  equitable  murtijatje 
— Jiecuixry  of  title  dttdt. — A  mort^|agee  of  leasehold 
property  died,  having  hj  his  will  appointctl  his 
wi£nr  and  his  son  soncntrix  and  ezecuior,  and  he 
left  all  his  estate  to  his  widow  for  her  fife,  with 
remainder  to  his  son.  and  bLso  gave  to  them,  as 
joint  tt^'uants,  liis  tnist  and  mortgage  estates.  Tlie 
widow  and  sun  duly  jtroved  the  will.    Tho  widow 
took  possession  of  the  title  deeds,  and  pressed  for 
repayment  of  the  mortgage  debt.   The  mortgagor 
leplMd  that  he  could  only  pay  by  raiaing  a  fresh 
loan,  and  that  for  that  purpose  he  shomd  require 
the  title  dpwls.    The  widow  sent  the  deeds  to  the 
rii  irtf^a<^or,    who,    being   unable   to    borrow  the 
ijiuney,  purf)ort<^d  to  return  them  in  a  paper  parcel. 
The  widow  died,  and  shortly  afterwartls  the  mort- 
gagor also  died.   The  son  found  only  the  mortgage 
deed  in  thepanMl,  the  other  deeds  being  missing ; 
and  it  then  appeared  that  the  mortgagor  had,  in 
the  lifetime  of  the  widow,  but  without  giving  any 
notice  of  the  existing  mortgage,  mortgagra  the 
leasehold  pro2>erty  to  a  bank,  and  had  deposited  the 
titlo  deeds  with  them,  but  ho  had  never  paid  off  any 
past  of  «tther  of  the  mortgages. 

Hie  aon,  who  denied  that  ne  had  any  knowledge 
of  the  deeds  having  been  sent  to  the  mortgagor, 
elainnxl  to  bo  entitled  to  his  security  in  priority  to 
the  bank,  and  asked  that  the  bank  should  be 
ordered  to  dcUver  i^  Uia  dsodi  to  liim  as  omur  of 
Um  estaf 


of  the  bunk  aa  against  the  widow,  the  son  had  not 
been  guilty  of  fraud  or  of  any  such  negligence  as 
would  postpone  him  to  the  bank;  that  he  was 
entitled  to  pnority,  and  that  13m  deeds  ahodd  be 
deUraced  to  him. 

The  acts  of  one  of  serernl  executors  cannot  bind 
their  testator's  estate  so  as  to  preclude  other  jiersons 
interested  in  that  estate  from  relying  on  their  legal 
title,  unless  the  legal  owner  himself,  or  some  pre- 
decessor of  his  in  title,  has  peraonaUv  either  beau 
goflty  of  miseondnct  or  conferred  on  the  mortgagor 
an  apparent  authority  to  deal  with  the  mortgaged 
j)roi)erty  as  if  it  were  unincumbered. — In  n  Ingham^ 
Jwits  V.  Inghiiin,  ril.I).  HI  I.,  J.  23o  — [18933  ^  Oh. 
352;  62  L.  J.  Ch.  1(H»;  (JS  L.  T.  152. 

10.  Priority— Tadcing.^la  November,  1862,  the 
S.  trustees  mortgage<i  certain  lands,  including  the 
piece  in  question,  to  L.,  but  by  some  accident  the 
title  deeds  of  thepieoe  remained  with  the  8.  tmstoas* 
In  January,  1883,  the  survivor  of  the  S.  trustees, 
together  with  the  tenant  for  life,  convoyed  this  piece 
to  T.,  and  he  rei  t  ived  the  title  deeds. 

T.,  in  FeltruuiT,  1883,  mortgaged  this  piece  of 
land  to  the  appellants,  but  the  ttflewUdl  he  pur- 
ported to  show  was  a  forgery. 

In  October,  1887,  T.  mortgaged  the  aame  piece  of 
land  to  B.,  showing  in  his  abstract  tiie  leaL  title, 
and  handing  over  the  real  title  deeds. 

K..  having  afterwards  discovered  that  there  WAS 
an  outstandmg  mortgage  in  tho  representatives  of 
L.,  asked  them  to  release  the  piece  of  land  from  flie 
mortgage  debt  aeoored  bgr  the  indenture  of  27 orem- 
her,  1862,  and  to  conrey  the  legal  estate  to  tiie  B. 

trustees  discharfjed  from  the  mortgage  debt,  upon 
the  ex{)re»s  comlition  that  they  should  thereupon 
convoy  the  legal  estate  to  E.    This  was  carried  out. 

Held,  that  £.,  thus  getting  in  the  legal  estate, 
was  not  to  be  poitpoaMd  to  the  piior  eqnlliUe 
norlganOi 

Deonfon  of  die  Ooort  of  Appeal  (reported  88 

W.  R.  81,  [1891]  1  Ch.  S)  affinued.— rayfor  v. 
lUusell,  H.L.  (E.)  43— riby2j  A.  C.  244;  66L.  T. 
M5. 

11.  Uedciujidov. — Murlii<ii/i'('/iuu)priqi(rti'S — /!>  I: use 
of  one — Might  to  rtdtu:ni  both — Priorities — Ajqxirtion- 
meut.^Oa  the  26th  of  October,  1876,  P.  mortgaged 
certain  paper  nulls  to  H.  to  secure  £6,000;  and 
by  a  deed  of  even  date  he  mortgaged  a  leveiaionary 
interest  to  H.  ns  a  Hirther  se<  urity  for  the  £6, 000. 

On  the  loth  of  May,  18n2,  V.  mortgaged  the  same 
reversionary  interest  and  paper  mills  to  F.  to  secure 
i;5,W)0,  and  on  the  30th  of  April,  1884,  P.  mort- 
gaged the  paper  mills  to  F.  to  secure  £2,500. 

On  the  3rd  of  fefamaty,  1886,  P.  mortgMed  the 
reveiBiuuary  intereat  and  paper  mills  to  M.  to 
secure  £1,700.  On  tho  loth  of  December,  1H85,  M. 
assigned  tho  £1,700  duo  on  the  security  of  the  3rd 
of  February,  1885,  to  certain  transferees.  By  an 
indenture  of  the  30th  of  October,  188^,  between  F., 
Fit  nnd  H.,  the  sum  of  £2,500  ssoorad  by  the  mort- 
flM*  of  the  30th  of  April,  1884,  was  assigned  to 
fi.  in  consideration  of  the  payment  of  £2,500  by  H. 
to  F.,  and  iu  cousidenition  of  £  l  .noo  ;tdvanced  by 
H.  to  P.  tho  paper  mills  were  assured  to  H.  in  feo 
simple  di8chargt>d  from  all  principal  money  secured 
by  the  indenture  of  the  15th  of  May,  1882,  and 
fned  from  all  equity  <d  redemption  bgr  virtne  of  the 
indenture  of  the  SOth  of  April.  1884;  and  the 
reversionary  interest  was  assigned  to  H.  to  further 
securi'  the  i'f),.'jn(),  Tlie  etlect  of  this  wa.s  tO  make 
II.  tirst  and  second  mortgagee  of  the  papor  mills* 

In  March,  1889,  F.  brought  a  reaamption  and 
lorecloeure  action  agamst  the  mortgageos  and  the 
awrtgsgor  in  re^eofc  of  tto  '  ' 
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in  the  moitnge  of  tliA  IMli  ol  Mif* 
188^,  and  obtained  an  oraer  lor  foreclosure  abioliiM. 

In  May,  18W),  the  tTanaferots  of  M.  brought  a 
redemption  action  against  H.  and  others  in  r«s}>ect 
of  the  mortgage  of  the  3nl  of  Februarj-,  18S,j,  and 
obtained  judgment,  but  without  prejudice  to  thu 
I^l^ti  of  F.  as  owner  of  the  equity  of  redemption  in 
fM  nvanjoBMy  intWMt.  This  interest  had  falLen 
intD  possesnoD,  uaA  tteamoiint  hui  beeo  paid  tnto 
court.  In  an  action  by  F.  against  II.,  thf  trans- 
ferees of  M.,  P.,  and  tho  trusteee  of  the  reversionary 
intorost.  F.  oliiitniKi  to  redeem  bolll  tiM  IIHIlig>HW 
of  the  26th  of  October.  1H76. 

Held,  that  F.  was  entitled  to  redeem  the  mort- 
gages ol  tho  26tli  ot  October,  1876,  as  to  both  pro- 
perties, nofewitiistBiiding  tbat  be  was  a  party  to  the 
deed  of  the  30th  of  October,  ISS.j,  and  that  he  waa 
also  absolute  owner  of  the  revernioniiry  int^-rest ; 
bat  that,  if  F.  did  redetnu,  thero  must  \>f  ft.n.a])por- 
tionment  of  the  amount  to  be  boruo  by  tho  pa^>er 
mills  and  rerersionary  interest  respectively.  — 
nitU  T.  Howard,  aA.-H[lS03j  2  Oh.  M;  68  L  I. 
990. 


12.  Redemption — Sale  with  option  of  repurehate — 
ItnonalapUoii>—8em»d  flwrloayree.— By  aaiadentiirB. 
dated  tiie  12(h  of  Hanh,  1888,  A.,  in  oooildOntkn 

of  £'J,000  paid  to  him  by  a  life  assurance  company, 
covonoatoa,  if  he  should  survive  his  father,  to  pay 
to  tlie  company  an  annuity  of  £1,400  during  his 
life;  and  A.,  «s  beoeficial  owner,  conveyed  to  the 
OOBIpMiy  an  tilO  diTidends,  int^^^rcst,  and  annual 
inoome  of  the  pcoOMda  of  the  sole  of  oertain  ftw- 
Irald,  copyhold,  and  leawhold  property,  or  of  the 
property  itself  until  sale,  to  have  and  to  hold  the 
same  unto  imd  to  the  use  of  the  company  and  their 
assijras,  "  by  way  of  security  for  the  suiid  Hiiuuity 
of  £1,4UU."     Uuder  clause  4  of  the  deed  A.  might, 
upon  giving  to  the  company  or  their  utuiigus  one 
oalandar  month's  notke  ox  bis  intention  to  do  so, 
and  upon  paying  to  4^  company  or  their  assigns, 
on  or  before  the  12th  of  Marob,  1880,  the  sum  of 
£3,000,  together  with  the  amoimt  of  any  additional 
premiums  payable  as  thereinafter  mentioned,  and 
all  costs  and  expenses,  and  all  arrears  (if  any)  of 
the  said  annuity  of  £1,400  up  to  the  day  of  re- 
wizohaae,  repnrohasft  the  annuity,  and  the  premises 
Uioreinbefore  oonvayed  by  him  should  upon  such 
npnEabase  bo  reoavtrnd  on  his  rmput/b  and  at  bis 
tCBpum.   By  clauae  8ft  was  providsd  tiiat  the  deed 
should  "  bo  deemed  to  be  a  mortgage  within  the 
meaning  of  swtions  19  to  24  inclusive  of  the  Con- 
veyancing and  Lrtw  of  I'roi)erty  Act,  1891  "  ;  and 
that   the  powers  thereby  oonferrod  on  mort- 
gagees shoaU  be  iiWKponted  flierein.  By  clause 
10  thio  oompiiiy  badpoww  to  ooniolidate  the  dood 
with  any  other  charge  or  mortgage.    By  an 
indenture  dated  the  31st  of  December,  1889,  in  oon- 
sidcration   of   £8,500,    A.,   as   benetLcial  owner, 
assigned  to  E.  all  his  reversi  iiar)  interest  in  tlie 
hereditaments  before  mentioned  subject  to  the  dood 
of  the  12th  of  liwdl,  1888.    On  the  1 1th  of  March, 
1880,  B.,  iii  nmiBHiae  of  the  4th  daoae  of  the  deed 
of  tibe  12fli  cff  Manh,  1888,  gave  aotioeto^  oom- 
pony  of  his  intention  to  redeem  the  eBOnritiee  and 
repurchase  the  annuity.     The  money  was  tendered 
to  the  company  first  on  behalf  of  B.  then  on  behalf 
of  A.    The  company  refused  tho  tender.    An  action 
was  accordingly  brought  against  the  company  by 
A.  and  B.  claiming  that  they  were  enUtlfld  to 
xedeem  the  propei^  oompriaed  in  Htm  deed  of 
the  12tholl6nib,  1888,Hidto]M 
thereof. 

Held,  that  the  deed  was  a  mortgage,  and  that 
the  right  of  reparohaae  under  olaose  4  thereof  was 
■ot  ft  pmiiial  pMI«ge^  Iwfc  OM  ospililo  of 
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b;  and  that,  thareioire,  B.  had  the  right  to 
am  the  property. 
Dei'isiiin  uf  Kekewich,  J.,  aflinB<wl>"'/twKtaiy  tf 
iiiaU  JUT  India  T.  BriU$h  Empin  Jfetael  ^swrsae 
Cb.,  OA.— 67  L»  T.  4St» 

13.  Revmiininnj  Inue  hy  mortgagor  tuhtfqumt  U 
datr  o/  Ttwrlija'ji — Sale  in  c/t  mrery  at  tttit  o/ judgment 
crfditur  —Impuijuiwi  Ua»r.  -W.  mortgaged  o-rXxa 
land  in  1789,  and  in  1793  he  granted  to  the  defend- 
ants' predecessor  ft  tOfOcaionary  lease  of  the  land 
for  809  yeois  tooommflooe  in  18&4  for  valuable  ooa- 
rideraition,  and  registeied.  In  1812,  in  s  chs&oay 
suit  by  judgment  creditors,  holding  jodgOMatl 
dated  ITs  J  and  1788  reepectively,  to  odninatvfts 
real  and  personal  estate  of  W.,  a  decree  was  grsntli 
for  the  sale  of  the  land,  reserving  leave  to  the 

Slaintiffs  therein  to  impeach  the  validity  of  luy 
eeds  made  by  V.  aabaequent  to  tho  date  of  tb«r 
judgments,  fa  1816  the  land  was  sold  in  comt, 
and  in  1817  was  conveyed  to  the  jlaiatiy  fw- 
decessor.  The  mortgagees  jotned  m  the  dHsiw 
the  purpose  of  exonerating  the  land  from  their 
incumbrances  merely.  In  an  ejectment  action  by 
the  ropreeentatives  of  tlte  purchaser  agtinit  tks 
representatiTes  of  the  leese*'  of  the  revenioii. 

Held,  thatoU  that  the  Court  of  Chancery  oodd 
sell  in  such  suit,  and  all  that  the  porchsaer  m  I8IT 
took,  was,  not  tlie  intsnat  of  tiie  mortgagees  in  the 
liiiid.  but  tho  interest  of  the  mortgagor  diachsiged 
from  those  mortgages;  that,  therefore,  the  repe- 
sontatives  of  the  purchaser  euiild  not  cLvim  to  itsad 
in  the  place  of  such  mortgagees,  so  as  to  impugn 
the  lUDSequent  reversionary  lease;  and  ti^t  the 
aotion  nuut  laU.— ifassani  t.  FawUr,  4.BJ).  (Ix.h 
32L.B.lr.49. 

14.  fiWc— iVoSMA  ^  8aU—Negligence-Pa<(mn'. 
of  interttt  hy  agmt—Trnttm  AO,  1888  (dl  &  ft2  Ixt 
c  59),  «.  8.— The  defsndanta  wen  Ifan  mqri|i|«ft 
and  the  plaintiff  second  mortgagee  of  anunifr 
called  "The  Nest."  The  defendants  in  IWSUB 
tho  property  under  their  power  of  sale,  the  pur- 
chase-money being  receivea  by  one  J.  8  ,  s 

tor,  who  acted  usually  for  the  plaintiff  sad  al*: 
for  the  '^fV"*"»*«  in  eny  legal  bosinesi.  He  pre 
the  defendanta  a  leoeipt  fbrtte  balance  of  the  poj^ 

chase-money  after  payment  of  thesumdnetothmi 
the  receipt  stating  that  the  balance  wasduet»ftl| 
plaintiff.  J.  S.  never  handed  over  the  balance  to 
tho  plauiUff,  but  continued  to  pay  him  intereit  •» 
if  from  the  defendants  down  to  the  year  li'Jl,  rbei 
he  became  bankrapt,  and  it  was  then  discovered 
had  applied  tiio  torplns  of  Ihe  «ale  mauip  to 
own  use. 

Held,  that  the  defendants  were  not  HaWeiew 
plaintiff  for  the  balance  of  the  sale  moneys,  «■* 
even  if  they  had  been  guilty  of  negligence  m«» 
•edOg  tiut  J.  8.  bad  authority  from  the  plaintiff  » 
reodve  the  money  for  him,  and  in  not  seeng  th»t 
J.  S.  paid  it  to  bun,  section  8  of  the  Trustee  Act 
1888,  Wed  the  daim.  and  the  payment  of  mtowrt 
by  J.  S.  unta  1891  did  not  keep  the  nght  of 
alive  against  the  defendants.— rAoms  ». 
CU.U.  UOM.,  J.  (>3t>— L.  T.  791. 

15.  8<de-IrregtiUirity—Purehamitiamd  w^ 
Couvajanci,^  Act,  1881  (44  &  45  Vid.  e.  *1). 
sub'ieciion  2  ;  CuRveyancing  Act,  1882 
c.  39),  ».  3,  lub-tection  1.— Section  21,  Bub-sectMO* 
of  the  Conwyanoing  Act,  1881,  VrondiagV» 
when  ft  oonveyanoe  u  made  in  professed  exa«ff°' 
the  power  of  sole  oonfened  hr  the  Act,  the  title  « 
the  purchaser  shall  not  be  impeachaWe  oo»» 
gniuiul  tbfit  the  power  was  inii'.rv.i^erlySMW""' 
extends  only  to  oases  where  the  puiolMI"  ^ 
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C.  J.  mortgaged  property  to  secure  the  payment 
of  X'J,(K)(i  anil  iiittrest.  The  mortgagees  trana- 
fnrred  their  securities  to  J.  B.  in  oonaideration  of 
£6,316  58.  8d.,  the  mortgace  debt  sod  interest. 
Two  days  later  J.  B.»  in  proweeed  eoBtNiM  of  the 
powen  of  eale  oonferred  of  tiie  Oonvsyaiiotng  Aot, 
IS81,  conveyed  the  mortgaged  property  to  H.  M. 
in  consideration  of  £'>,316  58.  Hd.  On  the  death  of 
H.  M.  the  property  bocaino  vested  in  B>  ]C>|  and 
£.  M.  sold  the  property  to  A.  P.  L. 

Pfeior  to  the  sale  A.  P.  L.  was  shown  •  looant 
valoBiioa  wMidi  stated  that  the  prpperfar  WBi  worth 
£»,70a.  AnabelnMl  of  1i1l»wasc(eli^n«d.lmtno 
reqnimtions  were  made  as  to  circumstances  attend- 
ing the  sale  by  J.  B.  to  H.  M.  In  an  action  by 
incumbrancora  of  C.  J.'s  (Hjuity  of  redemption,  the 
sale  by  J.  1).  was  declared  invalid,  on  the  ground 
that  the  powers  of  Hale  litvl  not  been  properly  exer- 
OHed.  A.  P.  L.  oi^imftH  that  under  aeotion  21,  sub- 
aaotionS,  of  the  Oonveyancing  Aet,  1881,  he  was 

entitled  to  the  property  fren  from  rodenipHon. 

Held,  that  the  not  obtaining  further  uifunujition 
as  to  the  circumstances  under  which  the  hhIc  took 
place  did  not  amount  to  culpable  negligence ;  that 
oonsequently  A.  P.  L.  wee  not  affected  with  notioe 
of  tbe  mqcopriety,  and  was  entitled  to  cdy  oa.  the 
■nb  eeetioa.  BuiUy  v.  Bamu,  orjk  m>,  j.-— 68 
L.T.818. 

See  also  AssioN^rENT  of  Debt  :  BuiLDns-a  Bo- 
riETY,  '2 ;  EsTorrEL.  1 ;  I^^ulord  aud  TeXjSJTT, 
10  ;  Lfmi  1  ATio.Ns,  Statdte  of,  4,  8,  9  ;  National 

DBBT(CONYXK8ION)A(n',2;  TiNAirTFOaLlFSAND 

BsKAiRsmiuir,  2;  Yshdob  jjkd  PpaoHAgBB,  il. 
HOBTICAIN.-See  OsABirr, 

MUNICIPAL  OOBPORATION:— 

CotUrad  —  Capacity  io  eontrad  —  Ultrii  vires — 
Borough  ratts,  mitapjiication  of — Improvement  rate — 
S>irj'lii/i  of  borough  fund — Ayrtement  to  nuike  annual 
imijmt  itt'^for  uttof  hridgeinbtrrough  for  fooljiasaengera, 
how  far  valid— Mitnicipal  Corporation$  Ad,  1882  (46 
&  46  Vict.  c.  60)»  M.  140,  143,  144.— A  mnnidpal 
cocporatioD,  wmdi  warn  mbjeot  to  the  Honicipal 
Go^Mmtiona  Act,  1882,  and  a  Ty>cal  Improvement 
Act,  agreed  with  a  railway  company  to  pay  the 
company  a  certain  annual  sum  for  tifteen  years  in 
coueideration  that  the  company  would  throw  open 
the  roadway  of  a  bridga  beilooging  to  Ami  wiuiiu 
the  bonnit^  lor  the  we  of  foot  paMngen  free 
from  toU.  Tho  looal  Aet  aothorind  Tstee  lor  oertain 
purposes  not  including  such  a  bridge  as  the  agree- 
ment referred  to,  and  provided  that  the  money 
accruing  from  the  general  rate  should  be  applied 
to  certain  epedfied pnipoeee,  "and  subject  thereto 
for  the  iaqpoMMMM  «r  baneAt  of  the  borough  in 
Booh  maanar  aa  ^  oonoiation  from  time  to  time 
th&ik  fit  in  as  fall  ana  ample  a  manner  as  any 
borough  rate  authorized  by  the  Municipal  Corpora- 
tions Act  is  made  applicable."    An  action  having 
born   brought  by  the    Att^iniey-Oeiieral,    at  the 
insttinco  of  relators  against  the  corporatioa,  claim- 
ing on  injunction  to  restrain  the  ooipontion  from 
tim>r*"g  the  said  payments  out  of  monsfa  derived 
from  XD9  rates,  and  a  dedaration  that  llie  agree- 
ment  was  nHr^i  vire»  and  void, 

Held,  afHnning  the  decision  of  the  Court  of 
Appeal  (-.'3  B.  I).  Ysl),  that  there  must  be  a 
declaration  that  the  corporation  were  not  entitled 
to  pay  sny  lUMMfS  (which  might  become  payable 
onoer  tbe  agiesmsnt)  oot  of  the  borough  fund,  nor 
to  make  aaqr  bonmcb  rate  nor  any  general  or 
improvement  rateunoerthe  Municipal  Corporations 
Act,  1H82,  or  the  local  Aot  for  the  purpose  of  such 
pajviflaite:  bat  that  tbe  agreement  was  not  uUrd 


vira  or  void,  and  that  tbe  foregoing  deolanitlan 
was  not  to  prevent  the  corporation  from  paying 
such  monevs  out  of  any  surpitis  which  there  might 
be  of  tbe  borough  fund  or  of  tbe  aforesaid  rates 
after  nplykMf  Hie  same  respectivol^  to  the  pur- 
X>osee  for  yASm  thejr  might  respectively  be  made 
under  the  provisions  of  those  Acts,  with  liberty  to 
the  plaintiff  to  apply  for  an  injunction  if  neces- 
sary.— Mayor,  itc,  of  Xewra*tte-upi>n-Tyne  v.  At- 
torney-(JcMral,  H.i^  (£.)— £18921  A.  C.  668  ;  62 
L.J.  Q.B.72;  67I..T.728: 

MUNICIPAL  CORPORATION  (IBELAND):— 
Franchiw — iVoCtee        libftdiaar^BHirgm  rott  — 
Appellate  JuriaHeHm  of  QueenU  BsneA  IKviWIimi — 

I'rtKeedingt  in  lieu  o/quo  warmnt/) — Actjninrmce. — 
At  the  revision  of  tiie  qualitication  lists  of  the 
burgess  roll  of  a  borough  before  the  mayor  and 
assessors  under  3  &  4  Vict.  o.  108,  the  mayor  has 
no  power  to  expunee  a  name  from  the  list  and  roll 
unless  due  notios  ol  objeotioa  nndar  seotion  48  baa 
beon  given. 

Where  no  such  objection  was  given,  and  where, 
accordingly,  the  mayor  did  not  and  could  not  adjudi- 
cate, the  appellate  jurisdiLtiou  of  the  Queen's 
Bench  Division  under  section  50  <»nnot  arise.— 
Riordan  JfJIToaMra,  «.bj).  (b.)— 80  L.  B.  Lr. 
495. 

NATIONAL  DEBT  (C0NVBR8I0N)  ACT  :— 

1.  Bent'charge'-'Option  to  redeem  hy  tranafer  of 
tptc^fied  sum  of  SZ  per  CenL  CoiuoU— National  Debt 
(Oonvenion)  Ad,  1888  (St  A  52  Vid.  e.  2),  $.  21. 
$uh-»ertirm  1  ;  b,  25,  sub-sectton  2  —  Deed  executed 
before  passing  of  Ad — Right  <<>  redeem  by  New  2|  per 
Vent.  Annuities  {Ooschens). — ^The  plaintiffs,  by  two 
deeds  executed  before  tbe  naariiig  of  the  National 
Debt  (Oonvenioo)  Aot,  1888,  ereated  on  their 
estates  a  penietaal  lent-oharge  of  £10,000  in 
favour  of  the  defendant,  with  a  right  on  their  part 
to  redeeui  thn  said  rent-charge,  or  certain  portions 
thereof,  by  a  transfer  of  speciiied  sums  o  f  £3  per 
Cent.  Annuities. 

Held,  that,  under  section  25,  sub-section  2,  of  tbe 
National  Debt  (Conversion)  Aot,  1888,  the  plaintiflb 
could  redeem  by  a  transfer  of  a  similar  amount  of 
the  New  2}  per  Cent.  Stock  (Ooschens). — Duke  of 
Northumberland  v.  Percy,  CH.D.  NOK.,  J.  597  — 
[1893]  1  Cb.  298  ;  62  L.  J.  Ch.  331 ;  68  L.  T.  45. 

8.  Atel  mortgage  —  JledempHm  —  NaHonal  Mi 
(Coni'ersion)  Act,  1888  f51  &  52  Vid.  r.  2),  $.  21.— 
By  a  mortgage,  dated  in  IHO",  the  nmrtgagor 
coveniuite<l  to  transfiT  to  the  uiort^itree  a  specified 
amount  of  New  3  per  Cent.  Stock,  and  the  laoda 
were  conveyed  subject  to  redemption  on  snoh  tram 
far.  Ihe  lands  having  been  aold  in  this  oobHi, 

Beld,  that  the  mortgage  was  aalldted  hf  Oe 
transfer  of  a  like  amount  of  New  2J  per  Cent. 
Stock. —  In  ft  Borough's  Estates,  L.J.  (Ir.)  —  31 
L.  B.  Ir.  844. 

NEGLIGENCE  :— 

1.  JJaugeroua  premises — Landlord  and  tenant- 
House  let  in  jtata — Staircase  in  occupation  and  control 
qfUmiUord — No  covettatU  to  ktm  ttairt  in  repair— 
Personal  injury  caused  by  stairs  oeing  out  of  repair- 
Liability  of  landlord. — The  defendant,  who  was  the 
owner  of  certain  premises  in  the  City  of  London, 
let  the  different  floors  as  offi<;rs  to  sejjarate  tenants. 
The  only  mode  of  access  to  the  oilioes  was  by  means 
of  a  staircase,  which,  was  not  1st  to  the  tenants,  but 
which  remained  in  the  oooi^alioa  and  oontvol  ol 
tbe  defendant.  Tbe  leases  to  tbe  tenants  contained 
no  covenant  by  the  defendant  to  krep  the  staircase 
in  repair.  The  plaintiff  went  to  the  ofiico  occupied 
Iqr  one  of  the  twaata  on  bnsinees,  and,  wbm 
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ooming  down  the  stein,  f«Il  and  WM  ii^iizad  owing 

to  tho  atairB  hemg  oat  of  repair. 

Held,  that  there  was  a  duty  on  tho  defendant, 
both  towarda  the  tenants  and  towards  thoN  pos 
sons  who  came  to  the  pretiiisoH  on  huainoag  wi& 
them,  to  keep  the  stairs  in  a  rrasunably  safe  state 
of  repair ;  and  that,  therefore,  th'3  defendant  was 
liabla  to  the  plaintiA-^iftUer  Mtmeoek,  OA.  678. 
—[1893]  2  Q.  B.  177. 

2.  Drunken  man  tnjhifj  to  enter  frowceir— JKyXf  of 
conductor  to  jtrrrmt  him-- Injurif. — The  pliiiiitifT, 
boing  drunk,  tried  to  get  into  tho  defendants' 
tramcjir  while  it  was  in  motion.  Tho  conductor 
tried  to  prevent  him,  and  pushed  hioi  off  with  no 
more  force  than  was  neoessary.  Tho  phuntiff  fell 
and  waa  injured.  luan  aotion  to  reoorer  damaani 
for  neflKgenoa  flie  jnry  fomd  a  verdiot  for  the 
plaintiff. 

Hell],  by  Tx)rd  Ashljouinc,  L.C.,  and  FitzQibbon, 
L.J. ;  Barry,  L.J.,  dis«.  (reversing  tho  decision  of 
tho  Exchequer  Division),  that  the  plaintiff  was 
acting  illegally  and  wrongfnlty  in  foroin^  his  way, 
whan  dnmk,  into  the  nsmoar  iriiile  it  was  m 
motion;  that  by-  so  dobg  be  plaead himself  in  a 
position  of  peril  and  the  condootor  in  a  podtion  of 
oitHLulty ;  that,  even  assuming  the  oonanotor  did 
not  uiidor  the  circumstances  act  with  the  most 
perfect  ureeence  of  mind,  it  uould  not  be  said  that 
M  aotad  with  such  want  of  care  and  skill  as  to 
rto  eridenoe  that  it  was  his  negUgence  that 
flbs  aoddent,  and  liMlt  the  veriuot  should  be 
■el  aside  and  judgment  sntend  for  the  defendants. 
— Ddany  y.  DuUin  UnUed  Tfomvoays  Co.,  c.a.  (Ir.) 
^0  L.  B.  Ir.  726. 

See  also  UASTKit  Ain>  Sbbvaht,  2^;  BAiIiirAT» 

4 ;  Scotch  Law,  4 ;  Soucnoft,  19. 

NEGOTIABLE  INSTRUMENT.— See  BAinOB.  2-5. 

NEW  ,SOUTH  WALES,  LAW  of  :— 

1.  Mnnirijialitits  Art  o/ 1867,  «.  163 — Construction 
— l*ractice  a«  Ui  raitiiM  a  new  point. — Where,  by  sec- 
tion 163  of  New  Souu  Wales  Municipalities  Act  of 
1867,  <«laad  the  pcopsrly  of  her  Majes^,  and  ua< 
oooopiedorvsed  orisMn«d,«>  Tsstsd  la 
for  publio  pmposss,'*  wai  umptad 

abihty. 

Held,  that  on  its  true  construction  lands  not  the 
property  of  her  Majesty,  but  occupied  by  a  muni- 
cipality for  tho  purpose  9t  Water  sttppfy,  wen 
within  the  exemption. 

It  appearing  that  the  point  whether  ibe  Ind  in 
question  was  in  fact  nsed  for  public  purpoees  had 
not  been  raised  in  the  court  below  or  m  argument 
before  the  full  bench,  held  that  it  was  too  late  to 
raise  it  before  their  lordships. — Council  of  the 
Borough  of  Jtandwicl:  v.  Austruliun  r'itiis  fnvfstmmt 
Co^cration,  p.c— [1893]  A.  C.       ;  (JH  L.  T.  771. 

2.  Ni'w  South  Wales  Lauds  Acts,  ISGl,  1875,  ISSO, 
and  1884 — Ileservsd  lands — Revocation  of  reserve — 
JSigbU  </  itn^nver—Hak  bif  anpratMinoit.— Held, 
thiR  altibongh  Ihe  Lands  Aot  of  1880,  s.  13,  ren- 
dered improved  lands  conditionally  purchasable, 
yet  tho  proviso  to  that  scK-tion  on  its  true  construc- 
tion preserved  ixa  iigiiiiist  claims  by  conditional  pur- 
chasers the  right  of  the  govenior,  under  section  2 
of  the  Lends  Acts  Amendment  Act,  lS7u,  to  sell  by 
i^ptaisement,  and  without  competition  to  the  im- 
jaming  fanaat,  any  improred  reserved  had,  tin 
improvements  on  which  were  made  befoce  tiw 
reservation  or  before  tho  Ist  of  July,  1876. 

Wlicro  such  ii]iplit'Jition  by  thf  iniprovcr  hml  Wt-n 
made  while  the  lands  were  still  reserved  from  sale, 
mdevtlMAalof  1861, 


Held,  that  such  MpKeatiwi  was  valid  (lesazd 

being  had  to  section  3,  sab-section  2,  of  the  Crown 
Lands  Act,  1884),  and  operated  as  a  continuing 
offer  until  after  the  reserve  was  revoked  on  the 
14th  of  December,  18s!».  ami  the  govfTnor,  acting 
under  section  2  of  the  Act  of  1S75,  accepted  such 
offer  on  tho  4th  of  Februair,  1890. 

Section  102  of  the  Aot  of  1884  does  not  t^fgij  to 
lands  reserved  from  sale  under  the  previous  Acts, 
and  therefore  the  acceptance  of  the  governor  of  the 
appellants'  offer  was  not  vahd.  by  reason  of  sixty 
days  not  having  expired  from  the  date  of  the  reser- 
vation having  been  revoked. — SiekeUon  v.  Barbtmr, 
p.c— [lasqX  a  194;  62  L.  J.  P.  0.  W;  68  L.  T. 

543. 

NBW  ZBALAND,  LAW  of :— 

jiower  of—Suprme  CtmriJf%Sg<$  Act, 

1858,  <r.  2~Stntutorii  limitaUoa  of  power  app*>int 
judges. — The  '2nd  m-ction  of  the  Supreme  Court 
Judges  Act.  18.58,  pro%-idt^  that  "tho  Supreme 
Court  of  New  Zealand  shall  consist  of  one  judge, 
to  be  appointed  in  the  name  and  on  behalf  of  bar 
Majesty,  who  shall  be  called  the  chief  jneHee.  and 
of  saeh  oOwr  judges  as  Us  emilency.  m  the  name 
and  on  behalf  of  her  liajsilj,  shaU  from  time  to 
time  appoint." 

Held,  that  this  seotiOtt  Can  only  be 
consistently  with  other  perte  of  the  Act  (s 
6  especially)  as  vesting  in  Uie governor  the  ap|Knnt- 
mcnt  of  judges  to  whom  as  asoertained  aalsiy  is 
payable  by  law  at  the  time  of  Ifasir  appdntment; 
and  that  tho  Act  of  1882  did  not  affect  this  limita- 
tion of  the  governor's  power  of  appotutmeDt. — 
Atiornfi/-<l'  iir  ral  of  Xiw  Zniland  v.  Edwards,  P.C 
— (^2J  A.  C.  387;  61  L.  J.  P.  C.  64;  66  L. 

2.  Loral  Jegislatiire,  poirer.i  of  ^ Proced inc/s  a'Tainrf 
ahseut''-''  trifh'i'it  fim'irr — 1,'>  ,{.■  1(3  I'lVf.  r,  12. — Held, 
that  1')  iV  It)  Vir.t.  !■.  7 J.  on  its  true  construction, 
empowers  the  Legislature  of  New  Z>>alaud  to  subject 
to  its  tribunals  persons  who  are  neither  hy  tiism» 
selves  nor  their  annta  present  in  the  Colooy. 

Held,  further,  that  a  law  of  the  local  legidatme 
authorizing  the  local  courts  in  any  case  of  contracts 
made  or  to  bo  performed  in  the  colony  to  decide 
whether  tliey  will  or  not  proci?ed  in  the  abaeBOO  of 
the  defendant  is  intra  vires  and  reasonable. 

■  a  jod^ent  against  an  absentee  without 
of  tiie  wnt  will  m  enloieed  fay  the  oonrts 
of  another  eonutiy  is  a  matlsr  for  moe  eouto  to 
determine,  and  does  not  affect  the  validi^|cf  tte 
local  likW.—Athburit  v.  £Uit,  F.a— £1868]  A. 

am 

NUISANCE,— 

1.  Crowils — TJteatre — Colleding  eroiod  in  highuny 
— Obstruction  of  acoeu  to  plaintiff's  premises. — The 
defendant  was  the  Insane  of  a  theatre  at  which  a 
play  was  prodooed  whioh  caosed  people  to  i 
at  the  pit  door  about  two  hours  before  it 
opened  m  order  to  get  places,  and  the  access  to  tite 
luaintifTs  house  next  door  was  seriously  obstructed. 

Held,  that  the  defendant  had  committed  a  nuis- 
ance by  holding  a  performance  which  caused 
crowds  to  assemble,  though  he  had  not  in  any  way 
invited  persons  to  come  before  the  doors  were  open, 
and  that  the  phiintiff  waa  entitled  to  an  injoDotun; 
but  that  as  the  nuisance  had  been  ebated  since  tta 
action  was  brought,  by  fbo  action  of  tbo  j>oHce,  the 
court  held  that  an  injunction  was  unueoeasaty.— 
Barber  v.  Penlei/,  Cii.V.  nok.,  j. — [1898]  S  Ch* 
447  ;  62  L.  J.  Ch.  62;} ;  (iS  L.  T.  OfS2. 

2.  Noite — Playing  on  muticcUifisirumetUs — Reaaonr^ 
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finvinff  of  maiioal  leaaoiiB  in  a  houM  Mjoarated  from 
the  Mtjoudiig  biooM  by  a  party  mu  only,  and 
oooMioml  pnaotiiinff  ioA  noging,  and  iii 
Cfcninf  imnfnal  ptufonnmooa,  were  hdd  soft  to 
OOOatitate  a  nuisanoe  to  restrain  which  an  injunc- 
taon  would  be  granted.  Injunction  ji^nintod  to 
rcotrain  the  adjoining  occupier  from  making  noises 
in  his  house  to  annoy  the  occupier  of  tho  other 
hoaae,  the  court  being  of  oj)inion  that  it  was  done 

C18M]  lOh.  S16;  62L.  J.  Oh. 489. 

3.  PoUuiion  of  ttream  —  SamUant  tuUhorUy  — 
IiumeUon— Public  HmUh  Act,  1S76(S8  <ft  39  Fiel  c 
05),  M.  13,  17,  21,  20,  332,  333.— An  action  was 
brought  against  ;i  sanitary  authority  to  restrwn 
the  jx)llution  of  a  ditch  running  through  tho  main 
■treet  of  it  town  pa«t  the  plaiutifF h  l.uuls  into  the 
■ea.  The  ditch  wa^  covered  over  as  it  passed 
through  the  town,  but  ww  altennudl  an  open 
■liiMiiiii  and  had  bean  tat  manj  jean  aariraalj 
poDntod.  The  plam^  daimed  an  injunction  to 

leatntn  the  defendants,  as  thf>  owti'ts  of  t!ip 
OOrered  part  of  the  ditch  :iii<l  (is  the  sanit-ary 
authority  of  tho  di^triit,  from  {x'rnutting  any 
aewage  or  other  noxious  matter  to  come  on  to  her 
lands  or  into  her  part  of  I3ie  ditch.  In  1877  the 
•ttcntioii  of  the  defendanta  mw  edled  to  the  oon- 
ditiott  of  tibe  honaea  in  two  new  ■tioud,  and  they 
required  the  ownors  of  thoio  houses  to  improve 
their  drains.  The  omiora  accordingly  ran  two 
drains  down  the  two  streetB  and  made  cominuni- 
oations  with  the  main  sewer.  These  drains  were 
made  Igr  tlia  poipoae  of  cairying  off  aorftoe  water, 
•ad  BOS  eoBDeotad  mm  any  prines,  bat  in 
•dditioB  to  tiieeailMe  inter  ^  dope  of  the  lioaaai 
were  allowed  to  be  thrown  down  the  drains.  In 
18^^,  in  coiisoquenoe  of  a  complaint  made  to  tho 
defendant.s,  noticcH  wore  dirwteii  to  b«  h«tvi  i1  ujxjn 
the  occupiers  to  divert  all  polluting  matt«r  from  the 
lewer,  and  the  inspector  of  nuisances  was  ordered 
to  inapeot  all  dnins  enter^into  the  main  aewer. 
Hm  noliaai  io  aorred  wen  all  eitettTa  in  «Muing 
aa  abattoMBt  ol  the  aniiaiMe  aamffc  <oar.  8ub- 
aeqaent  direotions  of  the  defendant!  aa  to  cleansing 
tha  aewor  wore  duly  rarriiHl  out,  the  effect  of  which 
was  to  diminish  thu  iKjllutiuu  of  it  to  some  extent. 
The  defence  waa,  that  tho  dofomlants  had  done 
ereiything  in  their  power  to  prevent  any  nuisance 
bUB  bdng  occasioned  to  UM  rJ»h»™r  or  her 
impartj;  and  tbat  they  mw  aol  jwpoaaaje far 
the  noisanoe. 

Held,  that  the  defendants  had  done  all  they  could 
to  abate  the  nuisance  of  which  tho  j)lainti£F  com- 
plained, and  were  not  resjwnsible  for  it ;  but  that 
the  plaintitf's  remedy,  if  any,  was  against  the 
persons  who  actually  cauaed  the  nuisance. 

Held,  therafbn,  that  the  aetion  oonld  not  be 
maintained. 

Atliyrnrti-fjrnrrnl  v.  Gii/irih'duf  ></  the  Poor  of 
iH/rking,  20  Ch.  D.  oUo,  followed. — Ogilvie  v. 
MstUna  UidonBanUarg  AuthorUy,  O.A.— 67    T.  18. 

4.  Sinal!/'"'  !i>  -ipitii! — Quia  timet  <irt!~.ii  —  TnjiiKr- 
tivii. — An  injunction  will  not  1k>  granted  in  a  'juin 
timet  action  unli  s-i  the  jjlaintitl'  makes  out  a  strong 
case  of  probability  that  the  apprehended  mischief 
will  in  fact  aiiae. 

The  atteof  a  propoaed  amaUpox  hospital  waa  200, 
240,  aad  <U0  yeare  respeetiTely  from  the  three  ad- 
jacent puUie  roads,  mnety  yards  from  a  mur  h- 
frequen ted  cemetery,  and  2.')f')  yards  from  the  nearest 
house,  there  Itoinp  f>nly  tiftt^n  linus«  -<  within  a 
half-mile  radiuH.  Tho  medical  evidence  being  con- 
flicting. 

Held,  that,  in  the  abaeaoe  of  atvong  madioal  evi-  | 


denoe  that  the  proposed  hoepital  would  bo  a  nui- 
saaoo,  no  injunction  could  be  gxanted. 

Qiimnt  WMtbiar.  in  the  caae  of  a  hoepital,  the 
bedtii  of  file  pnbtto  at  large  may  not  be  eonddered, 

to  some  extent,  aa  aminst  the  merely  local  incon- 
venience.— AUome^'Omeral  v.  Mayor,  4ee.,o/  Man^ 
rhrstrr,  cii.D.  ciu..  J.  150— [1898]  2  Oh.  87 ;  68 
L.  J.  Cb.  469  ;  6K  L.  T.  608. 

8.  Tramuyiy  company — Statuiory privren — Acqui$i' 
tiou  hy  rompi^ny  of  nnderiakingt  of  companiet  harinij 
tptcinl  BtatnUiry  junrrrx — Aiitluirity  to  rrrrf  "  irorks 
and  fo»itr»i» ).  ' .1  "  -Stahles — I njuni-toiti. — A  com- 
pany incorporated  under  the  Companies  Acts,  1862 
and  1867,  acquired,  under  the  sathontyof  aapedal 
Aot,  the  osdertakiBgs  of  two  fcraavwaya  oompaata, 
wbioh  bad  power  ander  tbeb  apeoial  Asia  to  par* 

chusn  land  foT  tlw  purposes  of  their  undertakings. 
The  company  was  8ub«e<4uently  authorized,  oy 
special  Act,  to  construct  and  maintain  three  short 
extensions  of  their  tramways,  "  ^^nth  all  proper 
rails,  jdatea,  worbi,  aad  conveniences  oonneecad 
thorMntb."  The  oooipany  aoqoired  land  near  eea 
of  aneh  extaosions,  ana  erected  ataUing  thereon  for 
the  accommodation  of  the  horses  employed  on  tiie 
tramway.  In  an  action  by  a  neighbouring  owner 
against  the  company  io  n-Ktrain  r  nuisunod  oanaad 
by  the  smells  arising  from  these  stables. 

Held,  that  the  company  oonld  not  claim  to  exer> 
dee  the  spedal  powers  conferred  upon  the  oom- 
pcmies  whoee  undertaldnKa  th^  had  ac^^uired. 

That  the  words  "  worn  and  oonvenienoes  "  did 
not  extend  to  the  stables  of  the  company  so  as  to 
authorize  their  erection. 

And,  that,  in  the  absence  of  expn  xs  words  autho- 
rizing the  acquisition  of  land  for  th(>  purpose  of  tho 
erection  of  stables,  it  must  be  presumed  that  it  waa 
the  intention  of  the  Legiribtare  tbat  the  oompaaj 
should  ham  aaoh  poayi  oofy  aa  tfaairpoiMMd 
by  loaeoii,  of  fheir  ouuatilntion  ander  ^e  Cwnpeaiee 
Acts. 

Held,  therefore,  that  the  company  were  liable  for 
the  nuisance  caused  by  their  stables. — liapii  r  v. 
London  Tnmwaut  Cto.,  OU.U.  XXX.,  J.— 68  L.  T. 
648. 

See  also  LocAib  GoviBinonT,  6,  12;  Bivia; 
Scotch  Law,  6. 

NIJLLITT  of  ICABBIAOK— See  OiyoxoB.  13. 

PARLIAMENT:— 

1,  BhiUim — CoitU — Ckairgt$  ^  returning  ojieer— 
Pmltamentarff  EteeHon$  {Betmmiri'}  Offrm)  Ad, 

l!^T.'>  (.38  39  Vid.  c.  M),  s.  3.  /ivh-'„d:,'.,  (1;  -1.— 
It  is  the  duty  of  a  returning  officer,  whose  account 
has  been  taxed  umlor  section  4  of  the  ParlianicntJiry 
Elections  (lietumiug  Ofliceri)  Aot,  1875,  to  return 
to  each  candidate  out  of  hia  dapoait  a  proportionate 
aaunint  of  war  part  (rf  tha  Mooant  whion  baa  been 
disallowed,  wbmher  aaoh  oaadidaie  baa  or  haa  not 
been  a  party  to  the  taxation.  —  Martin  v.  TomkinHMt 
Q.B,D.— {1893]  2  Q.  B.  121 ;  62  L.  J.  Q.  B.  400. 

2.  El«iion  ptHtim — Amendmeiii'-J'wrUdiction  to 

grant  havr  Ut  ammd — Jinli/r  nut  ujkih  thf  rofcr — Ruf-.t 
(f  ('i)iirl — Corrujytand  Illeyal  I'rartlres  Ad,  1883  (4G 
(t-  47  l  ie/,  c.  51),  M.  4<),  5i>—Parliamentart/Eleciiont 
Ad,  lstis(31.f-32  I'ict.  c.  12.5).  a.  25~hirliameutary 
Ekdion  Petition  Jltilei,  1868,  r.  44 — Pradicr — Appeal 
—Judtaaun  Ad^  1881  (44  i&  48  Vid.  c  68).  ».  14.— 
flection  40,  enb  section  2,  of  the  Corrupt  and  Illegal 
Practic(^'<  PrcvF-ntion  .■\cf,  ISk;?,  provides  that  an 
election  petition  niiiy  b>>  aiiu'iulc<l  with  the  leave  of 
the  High  Court  ;  ami,  by  Hcction  o'l,  sub-section  1, 
"  subject  to  any  rules  of  court,  any  jurisdiction 
Tested  by  this  Act  in  the  High  Court  may,"  except 
•I  to  erimnal  Biattera,  "  be  esecoiaed  by  one  of  the 
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jndmt  for  the  time  being  on  thf>  rota  for  tho  tria  1 
of  dflodon  potitions,"  or  by  a  nuwtcr,  "  in  manner 
directed  by  and  subject  to  uu  appeal  to  the  said 

i'odffes."  Rule  44  of  the  rules  made  under  the 
?aruunentary  Electiona  Act,  1868,  provides  for  the 
hearing  of  interloontoiy  niAttan  by  a  judge  on  tho 
rota  "  if  praotioftUa^  and  U  not,  tnen  by  any  judge 
at  ohambers." 

Held,  by  the  Qaecn's  Bench  IHvinon,  that  the 
rules  made  under  the  Act  of  1868  do  not  apply  to 
section  56  of  the  Act  of  188;},  and  that  a  judge  who 
is  not  on  the  rota  for  the  trial  of  election  petitions 
has  no  jurisdiction  to  make  an  order  giving  leave  to 
amend  an  election  petition. 

Held,  also,  that  raoh  an  order  oagU  ml  to  be 
taminnparte. 

Held,  upon  appeal,  that  tho  decision  of  the 
Divisional  Court  was  a  decision  upon  a  question  of 
law  within  set  t  ion  14  of  the  Jodicatare  Act,  I  HSl 
— which  provides  that  the  jurisdiction  of  the  High 
Court  to  decide  questions  of  law,  npon  appeal  or 
otlierwiMk  midar  tha  Bwliamontuy  JQaofaana  Aot. 
1868,  cr  any  iuok  amanding  it,  shall  be  ftiial  and 
ewidmivB,  unless  special  loave  to  appeal  be  given 
by  the  High  Court— and  that,  thervfore,  no  appeal 
lay  without  leave.  — S'Auc-  v.  RtckUt,  c.a.  197  -[1893] 
1  0.  B.  779 ;  {.1893j  2  Q.  B.  69;  62  L.  J.  Q.  B. 
STft;  68L.T.688. 

.1.  Kltrtidii  ]>rt  itii  111  Particular  I — Corruitt  and 
illeyal  practiu^  —Tiinr  fur  lUlivenj  of  inrin  ulart — 
ExUmidu  (if  time — Sjyfcial  rirciiriutatirrji — Unlet  of 
Court  for  Trial  of  Electim  i'etitimu,  1868,  rr.  6,  7.— 
The  general  rule  of  practice  in  election  petitions, 
that  partioulan  of  oorrapt  and  iUagal  puMmoaa  vfll 
be  oraond  to  be  deilivei«d  wvoi  dayi  befbre  trial  of 

tiia  petition,  is  not  a  hard  and  fast  rule,  and,  in 
determining  whether  thoro  are  special  circuiuMiancea 
upon  which  it  will  act  in  extending  the  timo,  tlio 
ooiut  will  take  into  oonsideration  the  size  and 
nature  of  the  constituency,  the  population,  and  the 
Bomber  of  voters,  and  alio  tha  nnmber  of  witnowes 
whom  it  is  proposed  to  oall. 

Where,  in  a  parliamentary  election  petition 
claiming  to  void  the  election,  and  also  claimmg  the 
seat  upon  a  scrutiny,  and  relating  to  a  division  of  a 
metropolitan  borough  which  contained  above  7,000 
voters,  58,000  inhabitants,  and  iu  which  some  170 
witnesses  were  intended  to  be  called  by  the  peti- 
tioners, an  order  had  ban  made  for  the  delivery  of 
partioolars  of  alleged  oormpt  and  illegal  practices 
seven  days  before  trial,  the  oonrt  made  an  order 
extending  the  time  to  ten  days,  the  particulani  being 
by  consent  limited  to  such  as  would  not  have  the 
effect  of  anticipating  the  scrutiny  list. —  ffmftiwsni 
Itaaaon,  Q.B.D.  124— [1803]  1  U.  B.  118. 

4.  Election  petitwn — Scnttiny — ParticuUirt — I^r- 
Hameniary  Election  Petition  Rulet,  1868,  rr.  6,  7.— 
The  reatxmdent  in  a  parliamentary  alaotioa  petition, 
in  which  the  petitioner  claims  the  seat  on  gronnds 
for  a  iomtiny,  is  not  entitled  to  obtain  particulars 
under  rale  6  of  the  Parliamentary  Election  Petition 
Bules,  1868.  Bule  7  applies  exclusively  to  such  a 
case.— ^u»ro  v.  Balfour^  Q.B.J).  143— £18931  1 Q.  B. 
U3;67I..T.m 

5.  Eledion  petition — Trial  of—Chnuiie  of  venue — 
Scrutiny — *'  Special  ciraivv<tanrf»  " — Pariiawntary 
EUcliom  Act,  1868  ('51  32  Virt.  r.  l2o),  s.  11,  mb- 
aection  11. — The  existence  of  "  special  circum- 
stances "  is,  under  section  11,  sub-section  11,  of  the 
Parliamentary  Elections  Act,  1868,  a  mmditiftn  WM- 
oedent  to  the  exercise  by  the  oooifc  of  tiM  juMtto- 
tioo,  onder  that  sub-section,  to  order  that  an 
aieotion  petition  shall  be  tried  daewbeca  timn  m  tite 
aomity  or  dMiioa  niian  tha  claotioB  took  pbeeb 


WhaMk  therefore,  nn  npplicAtion  was  made  lo 
eihange  the  venue  of  an  electiuu  petition,  upon  tte 
grounds  that  the  petition  was  limited  to  a  scmtuy 
of  certain  ballot  papers,  involving  the  exunination 
of  a  verv  small  number  of  witnesses ;  that  it  woald 
matitriailT  lamen  tha  aipenae  of  tiie  tnal;  sad 
woddoUMrwiw  ba  for  tha  genenl  ooawaimni 
of  the  partim,  wlio  both  amieuiwd  in  Ilia  qpHm- 
tion. 

Held,  that  the  above  drcomstanoes  did  not 
amount  to  "special  circumstaooes "  within  tht 
meaning  of  the  Aot  of  Parliament,  and  that  tlie 
court  had,  therefore,  no  power  to  auka  the  crdar.— 
Law$on  v.  Mnstrr,  aB.D.  221— [18018]  1  <LB.MS; 
62  L.  J.  a  B.  2:51  :  m  L.  T.  60. 

6.  Franchite — Brgittration — Counti/  fotw— A'trficf 
of  objection — Detcription  of  objertirr — Place  of  abode— 
Sufficiency  of—RtrnttnOiim  Ordett  1869,  F«im  i 
[A)  and  {II),  and  I.,  Jfo.  9.— Wham  BOliM  cf 
objection  to  certain  oooaty  Toters  were  signtd 
"Joliii  liiidgen,',  Bunuu^'s-terraoe,  on  the  register 
of  electors  for  the  township  of  Bodmin  Borotigh," 
without  stating  that  Bunuuti's-terraoe  wis  sitoitod 
in  Bodmin,  and  it  was  found  by  the  Tsviang 
barrister  that  nobody  had  been  misled  by  the 
omiiaion, 

Hdd,  that  the  doser^ition  of  the  objector's  plaoi 
of  abode  was  sufficient  to  aatisfy  the  Begistialiaa 

Order,  1K89,  Forms  5  (A)  and  (B).— affMi  T.  jSUa^ 

U.11.D.  123— [1893]  1  Q.  B.  124. 

7 .  Fra  nch  in — Itegittration  —  Lodger — Deteriftio* 

1  fijnnliticatiiiH  MiiUikf — Power  to  ainf-iiil—P<irliii- 
meniary  and  Muuiripul  (Ifgiatration  Act,  1878  ^41  4 
42  Vid.  c  26),  *.  jS,  ml-»tctions  2,  13.— Where,  m 
a  lodger  olaim,  the  character  of  the  qualifiostioo  it 
miideaoribed,  but  the  reviling  barrister  is  sstafisd 
that  tha  iniadwcription  is  tho  result  of  a  miitdab 
and  tiiat  the  qoalmoation,  upon  the  foots,  ii  laB- 
cient,  he  may  amend  the  claim  under  sub-sectioB 

2  of  section  28  of  the  Kegistration  Act  of  1878;  I 
and  sub-section  13  of  the  same  section,  which 
means  that  a  person  "i^ming  in  lespect  of  oat 
qualification  may  notprova  tat  another  and  diiliMt  | 

Snaliiioation,  does  not  wip^j  to  prevsnt  the  oome- 
on.— Ate.  T.  JKdUlar,  Emparlt  Aabr.  OJA  Itf 
-[1893]  1  a  B.  181 ;  82 L.  J.  Q.  B.  8T:  67L t. 
527. 

8.  FranckiM  —  Begittration  —  Lodgar  —  Senmt 
lodging  with  master  on  premttet  where  bmium  iMtki 
on. — The  appellant,  an  assistant  to  a  wtaa 
chant  at  wi  ekly  vrages,  resided  on  his  euijlilJfH^ 
pretui8««,  uocupying  a  room  at  a  rent  of  Sa.  a  VM^ 
and  having  tM  iola  nw  of  it  for  tta  qwU^piff  i 
period. 

Held  f revenbg  the  dedaion  of  the  reriiipf  hf- 
liitarXtiMfehawaadttly^nalifiadaaahMlgVTrtK  | 
iKmnstt  T.  Jftnns,  q.B.lk— 48  lb  T.  TSfc 

9.  Fraachm—Begidraikm—Lo^  /oflrf  MF  | 
—Alteration  of  daim  and  deefimMnk— ▲  lo^F  I 
with  the  ezclusiva  use  of  one  room  midv  W 

annual  value  of  £10  cannot  qualify  himself  for  tie  , 
francliUo  by  tidding  thereto  any  jwrtion  of  the 
annual  value  of  another  room  which  he  octnijii-^ 
jointly  with  other  lodgers  in  the  same  house  (Fiti- 
Uibbon,  L.J.,  di«$.), 

A  lodger  daim  ami  declaration  oaanot.  witbwt 
flia  1mowIad|«  and  anflunfty  of  ^  okimsat.  be 
altered  after  it  is  duly  sifted  and  attart^d.— ^* 
COM,  CA.  (Ir.)— 32  L.  B.  Ir.  166. 

10.  FroMdiite—BegUlrvtiim—mifBelim  to  m» 
hettiff  on  list  of  votrr» — QmilificaUnn  of  «4l«fc*' " 
Obfeetor'a  name  atrucJc  off  li$t  before  objection  ••'•^ 
^  «  7  KiM.  b  J8,  A  17.^yMetioa  17  of  8  *  > 
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ykL  a  16 :  "  Bvory  penon  whose  name  shall  have 
iMtniiMMrted  in  any  Hit  of  voten  for  anj  cilgr  or 
hnoBgli  may  object  to  any  ottier  penon  M'liot 
lutfinf  1)wn  ontifl.'d  nn  fho  (l.>th)  day  of  July  next 
pieoediiiK  to  li;iv(>  lii>*  iiHino  inserted  in  luiy  lint  of 
TOten  fcir  the  wiinc  iity  ur  borough,  and  every 
jMnmon  so  objecting;  shull  give  notice  of  objection  aa 
therein  prescribed." 

'  Held,  that,  under  this  section,  an  objector  is 
qnlified  for  the  purposes  of  his  objection  if  his 
name  was,  at  the  time  of  service  of  notice  of  his 
objection,  upon  any  of  the  lists  of  voters  prepared 
by  the  overseers,  even  though  before  such  objection 
it  beard  his  name  has  been  struck  off  such  list  by 
the  revising  haxriatat.— Pease  v.  Toum  Clerk  of  Mid- 
<at$borough,  Q.B.D.— [1893]  1  Q.  B.  127 ;  68  L.  J. 
aB.94;  68L.T.  706. 

11.  Fraiichisr — nn/i^trntiou  — fifciipirr — Borough 
y-i'U—M  Si  31  Vict,  r.'  102.  3,  sul,-,^rrt,\>n  2.  -Two 
canons  of  n  aithedral  claimed  to  be  entitled  to 
borough  votes  in  respect  of  their  occupation  of  an 
offidal  WMdsnce  within  the  borough,  which  they 
snd  two  other  canons  had  during  the  qualifying 
year  occui)iod  for  three  months  cnch.  There  was 
an  agreenipnt  subsisting  among  the  ciuions  tliat 
««ach  should  oocnpy  for  three  months  in  every  year, 
but  under  certain  ciroomataiioes  each  might  occupy 
for  a  larger  part,  or  for  tlie  whole  of  any  year. 

Held,  that,  hy  their  agreement,  the  claimants  had 
deprived  thenMlrefl  of  the  right  to  reside  duriiiK 
the  whole  year,  and  that  tiny  had  therefore  iint 
occupieil  AS  inhabitants  during;  the  qualifying  year, 
as  ri^iiiml  by  30  &  31  Vict.  c.  102,  s.  li.—Jloi'vlaud 
V.  rritchard,  q.b.]>.— 02  L.  J.  Q.  B.  319 ;  68  L.  T. 

12.  Franthite^Regittraticn — "  (hmer  or  femni  " 
—  'I'riistri'^  PiirrirJiiiil  house — Joint  rali  d  <^Tujyier. — 
The  Jiouian  Catholic  binho})  of  the  dioceeo,  alon^ 
with  his  administrator  and  two  curaiee,  occupi(><l 
Uw  Dftroohial  house  for  the  qaalifying  period,  each 
bsvai^  aeparate  rooma  aad  vmag  me  rert  in 
common.  The  house  was  hold  by  trustees  in  trust 
for  the  parish.  Among  the  tnist^H's  wore  the 
bisLoji,  the  adii\ini.strator.  and  the  cumtea.  The 
trust4*t;s,  who  were  in  ocoupation,  were  jointly  rated 
for  the  praniMM,  Tha  nshop  htvd  the  power  of 
fMBoriiig  or  promoting  the  adminiatnitor  and 
eotataa  to  another  parish  (which  power  be  liad  not 

aSMKOiatd),  but  he  could  not  in  any  other  way 
dTOriTettem  of  their  respective  r04iin,s  in  the  house. 

Held,  fliiif  the  bishoji.  the  :i<iiiiiiiistmtor,  and  the 
two  curates  occupied  as  tenants,  and  were  entitied 
to  the  ftamduse  as  rated  occu])ier8. — HoOamJk  T. 
ehambera,  C.A.  (Ir.)— 32  L.  R.  Ir. 

Sea  also  Cxaraam  of  Ooubt,  1. 

PARTITION  ACTION:- 

Cnntt—hteumbrrfd  thnrtii-—l>iiii'rftiini  of  niurt — 
I'artition  Art,  18*58  (31  &  32  I'lX.  r.  40), '/i.  10.— In 
partition  actions,  though  the  court  has  an  absolute 
diioralion  aa  to  ooets,  it  wUl,  as  a  general  iiila, 
allow  cnlj  OHM  lat  of  costs  oat  of  the  entire  pto- 
oeeda  of  sale  in  respect  of  each  share  of  the  pro- 
perty. 

The  chief  clerk's  certiticate  iu  a  j)artition  action 
found  that  the  plaintiiV  wa«  entitle<l  to  an  unin- 
cumbered third  share  of  the  estate,  that  one  of  tba 
defandanta  waa  antiflad  to  another  third  share,  aiib- 
ject  to  one  mortgage,  aad  that  another  defendant 
waa  entitled  to  the  reuaininig  thii-d  share,  subject 
to  two  mortgages.  The  eatato  waa  aold  aad  the 
mooav  paid  into  court. 

Held,  that  thxaa  sal*  of  ooafa  onljuHma  in  n- 
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spect  of  each  share  of  the  pwipatly — wwa  pa^aUe 
out  of  the  entile  prooaeda. 
Bticher  r.  Wittitms,  39  W.  B.  206.  46  Oh.  D.  510, 

not  followed. — Catton  v.  Itank»,  oir.n.  KEK.,  J.  -129 — 
[1S!»3]  2  Ch.  221  ;  G2  L.  J.  Ch.  tiOO;  68  L.  T.  246. 

PARTNEliSHIP  :— 

1.  Article* — Ilankruiitrtj  of  tome  of  <A«  partner!-^ 
Provition/or  rdenium  of  bankrupt  parinerU  lAare— 
ra/MM|y— JIaesAnr  asid  manager— mght  of  trvuiet  In 
bankruplai  ft)  uffoiidMent  of. — It  was  provided  by 
articles  of  partnership  entered  into  in  August,  1891 , 
tliat  if  ;iu\'  partner  sIkmiIiI  becomo  bankrupt,  ho 
should  be  deemed  to  have  ceased  to  be  a  partner  at 
the  date  of  such  bankruptcy ;  and  tlMft»  vpoB  aaf 
partnar  aaaaingto  be  »  nartaer  tnm.  wwaana^ 
Dafore  tiie  expiration  of  flie  partaanh^  tann 
(which  was  for  fourteen  years),  the  partnership 
should  thereupon  detemiine  a-s  t«  such  partner,  find 
his  share  in  tlio  cnyiital  nf  the  jiartnership  should 
remain  as  a  loan,  b*>aring  interest,  to  the  continuing 
partaata  for  the  residue  of  the  term  of  fourteen 
yeata,  or  ao  long  as  the  bnsineas  should  be  oanciad 
on,  and  the  repayment  of  the  loan  and  intereat 
should  be  secured  oy  the  joint  and  several  bond,  or 
tlie  bfjnd  or  covenant,  of  the  continuing  partners. 

The  partnership  consisted  of  four  p<ir8ons.  one  of 
whom  had  provided  the  whole  of  the  capitaL 
Thin  j>artner  and  two  of  the  other  three  became 
bankrupt  in  June,  1892,  and  their  truatooa  in 
bankniptcy  brought  an  adion  against  the  defend- 
ant, the  remaining  solvent  partner,  for  a  declaration 
that  the  above  provisions  of  the  partnership  articles 
wore  void  as  against  the  plaintiffs  and  the  creditoia 
of  the  bankrupts.  On  an  application  by  the  plain- 
tiflEi  fbr  the  appointment  of  a  receiver  and  manager 
of  the  partaersliip  buainoas,  the  defendant  daimed 
the  right,  as  solvent  partner,  to  be  appointed 
nt'civer  and  manager. 

Held,  that,  in  the  absence  of  any  explanation  as 
a.s  tu  the  rea.son  for  the  insertion  of  the  above  pro- 
visions iu  the  partnership  articles,  the  inference  waa 
fhat  they  were  inserted  m  oontemplatioa  of  haak- 
ruptcy,  and  that  under  the  circumstances  the  plain- 
tiffs were  entitled  to  the  protection  of  a  receiver 
and  manager,  but  tliat  the  defendant  was  entitled 
t'O  be  appointed  receiver  and  manager ;  that  he 
must  give  securitjf,  paaa  hla  aoeoant^  foniah  tiia 
plaintiffii  with  pnpar  aoooonlai  aad  giva  tiiaaa 
ToaaoaaMe  access  to  the  hooka;  and  that  he  mnat. 

pay  the  balances  in  his  hands  when  they  reached  an 
agreed  amount,  either  into  court,  or  to  a  joint 
banking  account  of  himself  and  the  plaintiffs. — 
C^iJW  V.  Barker,  CU.V.  8TI..  J.  442— [1893]  1  Ch. 
678  ;  62  L.  J.  Oh.  3ie;  68  L,  T.  572. 

2.  AMtifnment  of  bmineu  by  debtor  to  creditor— 
Provition  for  mu^meut — Joint  mlcrsst — Cbn- 
sfnteffen  of  agreement.— By  an  agreement  in  writing 
W..  a  trader,  who  was  iiisnlveiit,  a'^^ignrd  all  his 
nia»  hinery,  sfoek.  and  iMxjk-debt.s  t/j  l!.,  his  largest 
creditor ;  B.  aj^reed  to  carry  on  the  business  as 
before  in  W.'s  ntuue,  to  engage  W.  as  manager  at  a 
weekly  salary,  to  discharge  the  existing  and  foton 
trade  liahiliUea  of  W. ,  and  to  find  foads  for  carry- 
ing on  the  boabMBs ;  all  profits  made  were  to  be 
placed  to  the  credit  of  W.,  and  as  Huon  as  the  losses 
were  made  up  B.  was  to  resell  the  business  to  W. 
without  any  further  responsibility  on  the  ^rt  of 
B.,  or  any  consideration  on  the  part  of  W.  B. 
having  become  bankrupt,  and  W.  having  beoome 
bankrupt,  a  qnaatioa  anwa  aa  to  the  owamMp  of 
the  business. 

Hold  (affirming  the  judj^ment  nf  the  Queen's 
Bench  Division),  that,  under  the  agreement,  B.  and 
W.  took  a  joini  intarcat  in  flie  bttttiaaa. 
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AiwT.  Oroom,  2  Bsob.  542,  oommented  apoa.— 
In  rt  WMUUst  BmmrU SmUk  A  Cl».,  O.A.— 67 L.  T. 
69. 

8.  Death  of  partntt— Share  of  partner  dyinij 
d«termine<l  by  last  signed  ymrly  uccniint — lh<tth  after 
expiration  of  partntrnhiji  y*"",  Init  htfirr  takiui/ if 
accuunt  for  (hat  ytxtr  c(rinj>lftfd. — Un'i'T  ii  ihsni.  of 
portnerahip  it  was  provided  that  the  pttrtuenhip 
•ooonnts  Bhould  be  taken  and  signed lijtMpHtllin 
*t  tha  cod  of  eaoh  partnership  ye*r,  or  M  nmt 
tiitnlo  M  oonTmuntly  might  be,  and  tint  the 
■bare  of  a  partner  during  should  bo  dotarminod  by 
teference  to  tbf  last  ngned  yearly  account  prior  to 
his  death.  A  jxirtricr  ilieil  shortly  afttT  thf  expira- 
tion of  a  partnership  year,  but  before  the  taking  of 
the  account  for  that  year  had  bflfltt  oompleted. 
Iha  ye«rly  aooountt  liad  been,  aoooidiiig  to  the 
pnofioe  of  the  firm.  tilEW  MmewlMt  later  in  tiw 
Jflir  than  the  datA  of  his  death. 

Held,  that  the  surviving  partners  were  not 
entitled  to  have  his  share  determined  by  reference 
to  the  last  signed  yearly  account,  but  that  the 
account  for  the  nartnership  year  immediately  pre- 
oeding  his  deatn  must  taken,  and  his  aoare 
determined  thereby. 

Semble,  it  would  not  hare  made  any  difference  if, 
in  fact,  the  taking  of  the  accounts  for  the  partner - 
•hip  year  iiiiniediat+'ly  preceiling  his  death  could 
not  have  been  complct^od  in  his  lifetime. — Hunter  v. 
Dowliug,  CU.U.  ROM.,  J.  390— [1893]  1  Ch.  391  ;  62 
L.  J.Ch.S80;  67L.  T.  826.  [ Affirmed :  62  L.  J. 
Gh.017;  68L.T.7800 

4.  Beal  tttiiic — Cuuveraion. — Land  was  helil  by 
two  porscus  under  aa  agreement  made  between 
them  for  a  oomnion  olijaot  Om  of  flie  pacliee 
having  died, 

Hdd,  that  the  deceaeod'a  mtemt  in  the  land 
devolved  as  real  estate. 

The  effect  of  the  existonco  of  a  partnership 
between  the  parties  on  the  quretion  of  conversion 
considered. — In  re  H'iison,  Wilson  v.  JJoUoway, 
OH.D.  MOB.,  X.  684— [IMS]  S  Ch.  840;  68  L.  T. 
785. 

Bee  altto  Bamjckuitoy,  7,  17,  20;  Poweb.  of 

PATENT:^ 

1.  {flMtumera  by  piirc/tii*^ — One  co-owner  mort- 
gagee iff  ttker  woivneri  short — P<UeiU  woriM  Iff 
rurigagrt  ri^f,wntr—I*rofiU  received  ae  mortfogetm— 
Wharc  a  patentee  assigni  to  eadh  of  two  peraona  a 

moiety  of  nis  patent  rights,  each  asHignw  can  work 
the  patent  without  being  liable  to  account  to  the 
otlh  I'  f(i;-  jirofits ;  and  none  the  less  if  one  of  the 
ansiguees  be  mortgag<«e  of  the  others'  moie^. 

8o  held,  a£Brming  the  dedsion  of  the  Ooozt  of 
Araeal  1X1892]  2  Ob.  13). 

The  diwiaioo  in  MtOhere  r.  €hreen,  L.  B.  1  Oh.  S9. 
approved.— .Stefr*  v.  Rogers,  H.L.  (E.)— [1888]  A.  C 
332  ;  62  L.  J.  Ch.  671 ;  68  L.  T.  726. 


Si  Infringement — ■Anaiogaiie  uee—ffovelty— 'Utility . 
— Tlie  plaintiff  patente«l  an  iinjirovement  in  the 
"wet  spinning  for  tliix  and  like  y.-irns,"  which 
consiste^l  in  the  introduction  of   a  thin  flexible 

eper  tube  outside  of  a  rigid  tube,  in  substitution 
r  rigid  tubes  ol  variooa  Undii  previously  used, 


upon  which  the  vam  ww  wound  dunag  the  process 
of  spinning,  and  to  wUoh  it  was  dafaned  the  yarn 
would  adhere  after  being  iirtificially  dried.  It  was 
proved  that  similar  p'tper  tubes  of  various  sizes  had 
been  used  in  cott^ui  and  woollen  spinning  for  a 
number  of  years  before  the  date  of  the  patent. 
The  puffKiaa  for  which  the  tubes  were  used  in 
cotton  ■puniag  wui  to  form  a  baae  for  tlie  "  oop," 


and  keep  the  hole  ui  it  open.  In  flax  spinning  tha 
yam  is  passed  through  a  trough  of  water  for  the 
purpose  of  dissolving  gum  from  the  yam,  of  which 
it  contains  a  large  quantity,  and  when  spun  the 
tlax  yam,  which  is  an  inelastic  fibre,  has  to  be 
artificially  dried,  consequent  shrinking  taking  | 
Cotton  is  an  elastic  fibre  containing  ▼eiiy  Itttta  | 
and  is  spun  dry,  except  that  in  the  process  ' 
"  doubhng "  the  cotton  is  damped  to  remove 
roughness  from  the  surface  of  the  yarn  and  to  pre- 
vent shrinking. 

Ueld,  that  the  introduction  of  thin  paper  tubes 
into  wet  spinning  was  an  i4>pli«mtiop  of  a  principle 
well  known  in  tba  proeeas  of  dry  apinniiig  to  die 
achievement  of  a  result  not  pfrerioud^  attanwd  in 
wet  spinning  -  namely,  the  adhesion  of  the  j-am 
during  the  ]>rocc8s  of  drying  to  that  upon  which  it 
bad  lH.H>n  wound,  and  that  the  use  of  paper  tubes 
in  dry  spinning  was  not  so  analo^us  to  the  use  of 
them  in  wet  spijming  aa  to  deprive  the  plaintiff's 
inventioa  of  tiia  merit  of  novelty. — Pirrie  T.  York' 
street  Flax  Spinning  Co,,  v.c.  (Ir.)— 31  L.  B.  Ir.  8. 

3.  Infringement — Prior  publication — I'rior  public 
U4er. — ^The  validity  of  a  patent  for  making  dynamo- 
electric  ntachines  was  cballengc^l  on  the  ground  of 
pri'ir  juihlieMtion,  founded  upon  a  daSCC^ltiOII  in 
till-  siiecitii  ation  in  au  earlier  patent. 

Held,  that  the  question  whether  the  sitecificatiou 
of  the  earlier  patent  was  sufiicient  to  uiscloee  the 
invention  to  the  public  did  not  turn  upon  the 
suffidenoy  or  insoffiotencT  of  the  qtedfication  for 
the  guidance  of  a  ddllea  workman,  for  the  patent 
niif^ht  be  void  for  incomplete  directions  to  a  work- 
man of  ordinary  skill,  and  yet  sufficient  to  inform 
the  public  of  the  invention ;  but  that  the  prof>er 
test  was  whether  the  description  in  the  spw  itioation 
was  soffioient  to  convey  to  men  of  science  and 
emphifaia  of  labour  informatian  which  would 
enable  them  to  understand  Hie  Invention,  and  give 
a  workman  9]>ecific  directions  for  the  making  of  the 
machine  :  and  that,  applying  that  tt-st,  there  had 
been  prior  publication. —  Anglo- A mrr icon  Brush 
Klectric  Light  OorponUioH  v.  A'l'ita,  Itrowu^  d;  Oa,, 
H,u  (8o.H[1888f  A.  a  367. 

4.  Practice  ~  Interrogatories  ^Refiual  — SMSr 
— Action  for  infringement —  Validity  <^f  patent  denied 

&  C.t  1883,  ord.  31.  r.  20.— to  an  action  for 
tufriugMBMOt  of  n  pntent  the  plaintiffii  fi^m^umfff^ 
inteiTOgatorfee  to  the  defendants,  baaed  on  flw 

statements  in  the  jtlaintiffs' specification,  asking  the 
defendants  if  they  ustil  the  procesises  therein  de- 
scriboil.  The  defendants  denie<l  tlie  validity  <>f  the 
patent,  and  refused  to  answer  certain  of  the  int4>r- 
rogntOlies,  on  the  ground  {inter  alia)  that  the  dis- 
coverv  loiiglit  dapsndad  on  the  determination  of  a 
question  in  dispute  namdy.  the  validity  of  the 
jiatent. 

Held,  that  the  discovery  sought  could  not  be 
postponwl  until  after  the  vaUdity  of  the  patent  had 
Ih-cu  established,  and  that  the  plaintiffs  were  entitled 
to  specific  answers  to  the  interrogatories. — Benno 
Jaffe  and  Darmetaedter  Lanolin  Fabrik  Jtiehardeom 
(t>  Co.,  OR.l>.  ITOR.,  J.  884—62  L.  J.  Ch.  710;  68 
T..  T.  101. 

o.  Thrtata  by  "  circulars,  tulvertitementa,  or  other- 
wiee  "  —  Threats  contained  in  Uttere  —  Anewer  U 
inmiinte— Privileged  communioatimie— 'Patentee  mn- 
aote  to  tring  action  for  infringement — Patents,  Detigus, 
and  Traik-Marks  .^d,'lss;5  (K!  A:  JT  17 ..  .JT). 
s.  32. — A  "threat"  within  the  meaning  of  section 
32  of  the  Patents  Act,  lss:j,  may  be  contained  in 
letters  written  botul  JiiU  in  answer  to  in^nirina  mads 
about  a  patent.  Such  a  letter  oanHOt  M  OOMMewd 
aa  a  prinkiged  oommuniMtion* 
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Tlie  words  "  or  otherwiae  "  in  the  Motion  are  not 
to  be  daned  efiudem  gtnerit  with  "  oivoalan  or 
ndfertieementii " :  they  are  extended  by  the  worda 

whiofa  precede  them,  and  not  confined  by  them. 
Drijirld  and  East  Ridiu'j  I'urf  I.iu^^td  <\ikr  ('<>. 
WaUrloo  Milli  Cukf  nnd  Wnnhi'HHiuij  Co.,  34 
W.  B.  360,  31  Ch.  D.  038  ;  Vmnbiucd  Weighing  and 
Adwrtiting  Co.  v.  Automatie  Weighing  Machine  Co., 
37  W.  B.  636,  42  Cb.  D.  60S;  Ud  BarrtU  t.  Pay, 
86  W.  B.  362.  43  Ch.  D.  435.  mpatoni.'^Skinner  <k 
Co.  Shew  A  Cb.,  O.A.  217— [18081 1  CZh.  413 ;  62 
li.  J.  Ch.  190;  87  L.  T.  606. 

6.  Validi'.ij — Profist'omd  (ind  ciimpUt*-  apecijiriiiuiu 
—PattnUihif  (tii'l  iii'ii-}Mitrii(uf>lf  inmttioris. — In  tin 
action  for  infriiigi'uu  nt  of  u  i>atont, 

Held,  that  the  plaintiffH'  invention  waa  novel ; 
but  that  the  patent  as  amended  waa  invalid,  upon 
the  gronnda  (U  that  the  original  patent  waa 
granted  for  an  Invaution  dtlTeieut  froin  that  for 
which  he  ilaimfd  protection  after  the  disclaimers ; 
(2)  that  it  wax  not,  when  taken  out,  u.it^ful  fur  its 
purpoee;  and  (3)  that  the  specification  wiis  insuffi- 
cient to  enable  an  electrician  of  that  date  to  carr^'  it 
out  without  further  experimenta  and  invention. 

To  make  a  patent  v^d  the  patentee  must  make 
•ome  adfiUon  to  previously  known  inventknia,  and 
must  produce  either  a  new  and  useful  thin<?  or  result, 
or  a  new  lUid  useful  method  of  producing  an  old 
thing  or  reeult.— Z/OHf  Foj  v.  Knmngton  and 
K»ighiibridM  Electric  Liahting  Co.,  O.A.— £18921  3 

7.  Validity  —  Siihjrrl-mattrr  —  Nonronfonnity  of 
provitional  tprrifiatiion  and  i-omjtMi-  *i>tc{fieat\on — 
Prior  publication — Anticipation — FateiUt,  &c,,  Act, 
1883  (46  ft  47  VixL  e.  A7),  a.  6.  aiii-aadwM  8,  4; 
aa.  14,  46. — A  patent  for  flie  mere  new  nse  of  a 
known  contrivance  without  any  additional  inge- 
nuity in  overcoming  fn-sli  ditficulties  is  bad,  and 
cannot  be  supi)orte<L  If  the  new  use  involves  no 
ingenuity,  but  ia  in  manner  and  pozpose  analogous 
to     dniM^  alUioagh  nofe  qjdta  tte  awMi^^i^ereM 

wttliin  the  meaning  of  fhe  Statote  of  MooopoUee 

("il  Jac.  1,  c.  3).  On  the  other  hand,  a  patent  for 
a  new  use  of  a  kntiwn  contrivance  is  gooa,  and  can 
be  RupporttHl  if  the  new  use  involves  practical  ditti- 
Goltiea  which  the  patentee  lias  been  the  lint  to 
aee  and  overcome  by  some  ingamilgr  o(  Ut  «wn. 
An  improved  thing  praditoed  uf  a  naw  and  iog«- 
niona  appUoation  of  a  faiown  Matrivaaoe  to  an  old 

thin<^'  is  a  manner  of  new  manofaotOTe  witilintiie 
uieaniufj;  of  the  statute. 

A  sjH'eification  whicli  discloses  a  principle  and 
wpUea  it  to  one  thing  will  not  ne<.'es8arily  invoii- 
dato  •  aidiaeqoent  patent  for  the  application  Of 
liM  MOW  uinoiplie  to  another  thing.  It  mj  or 
any  not  w»  ao,  and  the  queation  in  each  oaae 
nnnt  be  decided  on  the  aanie  principles  as  those 
applicable  to  the  quc-^ttion  of  suhjoct-matter.  In 
considering  subject-matter  novelty  is  iissume<l ;  the 
queation  ia  whether,  assuming  the  inveutiou  to  be 
new,  it  ia  one  for  which  a  patent  can  be  granted. 
In.  oonridering  novelty  the  invention  ia  aeanmed  to 
be  one  for  wnich  a  patent  can  be  granted  if 
lie  wtadier  ' 


and  the 


>on  that 


18  new. 

The  patent  in  the  presi  nf  .  ase  held  good. 

Per  Smith,  L.J. — The  evidence  of  experts  as  to 
the  construction  of  specifications  ia  inadmissible 
•xoapt  aa  to  the  meaning  of  scientific  terma  when 
ttuay  ooear,  or  aa  to  tfw  working  of  meohanioal 
rapaMuee,  or  aa  to  what  auch  working  will  bring 
•wvt — Qadd  V.  MtuMTf  dx.,  of  MatKMtler,  OJi.— 
87  L.  T.  568. 


PENALTY 

1.  Bond  mid  inltntt-^udgmud  m  tand^Pnidl 

tum—Intarttl  hewmd  penal  turn — Decree  charging 
judgment  on  land  "  with  intercut  until  paid" — Sale 
of  land  under  Incumhtred  t'ttaU^  Court  {/rrlaud) — 
Priorities  of  incumbrancer  a — Clerical  mistake  in 
judgment— Correction  of  error  in  judgment — Judica- 
ture Ad  {Irdand)(40  it  41  Vid.  c.  57],  25— JZukt 
of  Cowi  (/ralamf].  1891,  ord.  28,  r.  11.— In  1849  a 
judgment  waa  obteinnd  by  B.  agidnata  debtor  upon 
a  bond  for  £1,000  conditioned  for  payroent  of  £500 
and  interest.  A  bill  in  e^juity  having  Ixh'h  tiled  by 
other  judgment  cre<Iitor.>(,  a  dot^nn)  was  made  in 
1Kj3  coiifinning  the  master's  report  that  there  was 
then  due  to  B.  under  the  judgment  the  sum  of  £500 
with  the  interest  then  accrued,  and  declaring  that 
that  aum  and  the  sums  found  by  the  maater'a 
report  to  be  due  to  other  creditore  with  interaat 
"  until  paid  "  were  well  chargwl  upon  the  debtor's 
lands.  Part  of  the  lauds  were  sold  in  1856  under 
an  order  of  the  Incinnliorr!<l  HstAtea  Oourt  (Ireland), 
but  there  were  not  sufiicient  funda  to  pay  B.  ui 
1891  moneya  derived  from  the  aale  of  landa  being 
found  in  court  to  the  credit  of  the  cause,  B.^ 
repreeentative  applied  to  have  the  principal  and 
interest,  then  amounting  tn  more  than  £1,(KX),  paid 
out  to  him.  The  next  incumbrancer  objected  that 
no  mure  ought  to  bopaidtotiM  appUoattt  than  ^ 

penal  sum.  £1,(X>0. 

Held,  that  B.'s  charge  upon  the  lands  ought  not 
to  have  bean  extended  bayottd  the  penalty  to  tha 
prejudice  of  a  fubsf-Kjuent  inoombranoer;  that  there 
wiks  obviously  in  tin  ii-m^  of  1853  an  error  ariaing 
from  an  accidental  umiHsion,  and  that  under  order 
28,  r.  11,  of  the  Rules  of  the  .Supremt^  Court 
(Ireland),  1891,  the  decree  should,  on  a  proper 
apnlioataon,  be  corrected  by  inaerting  the  worda, 
"uie  prinoind  aom  and  intareat  not  to  eiioaad  tha 
amount  of  the  penalty  cm  tiiebond.** 

Tlie  decision  of  the  Irish  Court  of  Appeal,  27 
L.  li.  Ir.  512,  affirmed. — Hatton  v.  Harris,  U.L. 
^.^^1882]  A.  0.  547;  6S      J.  P.  a  84;  67 

2.  UqnidaM  damagm — Oepotil — Atrdkna  and 

sale — ■  Pai/mrnt  of  pur c-hau -money  by  instalTnents  — 
Payment  nutde  l/tforr-  tii/neineid—Dreach  of  contract 
to  ;«jy  inittilmentx  —  llrrarh  of  other  atipulatiori* — 
Money  jiaid  by  purchoier  for  machine — Default 
fmrctioser  —  Cotttrad  retcinded  by  vendor — lii^U  ^ 
MNcfor  to  retain  aaatajntd  oa  lijitidiUed  damage*.— 
A  written  agreement  for  the  aale  of  oertein  patent 
rights  provided  that  the  purchase- money  should 
be  £11,000,  of  which  £1.400  wa.-*  already  paid  at 
the  date  of  the  agreeineiit,  and  the  remainder  was 
to  be  paid  by  instalments  of  £4,200  each  on  certain 
days,  and  it  was  a  term  of  the  agreement  that  the 
first  two  machinee  wen  to  be  fuiniahed  at  net  ooat 
prioe,  one  half  of  audi  eoat  to  be  paid  to  Am 
vendors  when  the  machines  were  ordered,  and  tha 
other  half  when  they  were  ready  for  shipment. 
The  agreement  provided  that  if  default  should  be 
made  by  the  purchaser  in  the  pjiyment  of  any  of 
the  instalments  at  the  stipulated  times,  or  in  caee 
there  ahonld  be  a  breach  of  any  of  the  oonditiooa 
mentioned  in  a  clanaa  of  the  agreement,  then  all 
payments  made  to  the  vendors  should  be  abeo- 
lutely  forfeited  to  them  aa  and  by  way  of  liqui- 
datm  ihiiiiages.  The  purchaser  hrid  jiiid  the 
£1,400  as  part  of  the  purchase-mom^y  and  also 
£450  for  the  machines,  but,  as  he  had  mode  default 
in  paying  the  firat  instalment,  the  vendon 
reaoinded  the  oontraot  and  refused  to  aupplj  tha 
machinee,  and  the^  claimed  to  retain  the  two  auma 
paid  to  them  as  hqoidatod  damages  for  breach  ol 
tha  oontcaoL 
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Held,  that,  although  tho  parties  had  tuuxl  in 
their  agre«>rii<'tit  the  words  "liquidated  damaj^ea," 
the  caMe  oaiuo  withta  the  fint  clam  of  case«  uim- 
tioned  by  JemA,  VLSL,  in  M'allin  v.  Smith,  and  was 
to  be  traated  as  a  pnally  only,  and  not  aa  Uqni- 
dated  damaf^od,  and  a  rnarmoa  waa  oidared  aa  to 
the  actual  damage  Rustained  by  the  vendors. — llar- 
toH  V.  Capeweli  CviUiucnial  PatettU  Co.,  a.B.I>.— 68 
Ii.  T.  867. 

PHARMACY  ACTS  — 

Salf  of  jxiinoit  —  ( 'innjiiiinil  >>r  innlirini  rimfniuinq 
"iKti/mn" — "  Fiiinit  lufdicitie" — Phartiuirif  A't,  IMJH 
(31  .t  32  Vict.  r.  I'll),  M.  1,  2,  15,  16.— By  the 
Pharmacy  Act,  1H6.S,  s.  2,  certoin  articles  specifitNl 
in  Part  2  of  Schedule  A  to  the  Act,  whioh  include 
opium  and  all  preparatioiM  of  opium  and  obloroform, 
are  dwrniod  to  b<»  poisons  within  tho  moaning  of  the 
Act ;  and  by  Rpctions  1  aud  ]o  it  is  made  unlawful  for 
persons  to  keep  opon  shop  for  the  retailing,  dispeTising, 
or  compounding  poisons  unles-s  they  are  chemists  or 
dmggists,  and  duly  registered  under  the  Act,  under 
a  penalty  of  £i  for  each  offsooe.  By  aeotion  16 
nothing  in  €k»  Act  it  to  interfere  with  the  dealing 

in  "  pat-ent  iiii'iliciin'." 

The  iijipt'lliiiits,  who  W4»re  not  (jiialitied  jvorwins 
within  till'  iiK-rining  of  the  Act,  sold  ovtT  the 
counter  a  half-ounce  bottle  of  chlorodvne,  a  pro- 
prietary mediddna,  urihJdh  oontained,  amon^ 
other  ingredieata.  one  giain  of  moirphina,  the  aotive 
priooiple  of  opimn,  tuB  evidenoe  oefaig  that  len 

thsi!!  fli!it  <juantity  had  been  known  to  be  fatal 
to  ^iii  ii'iuit.  Iiut  that,  if  taken  according  to  the 
dirnrtiniis,  th"  iloso  would  not  be  ao to an  adult, 
but  might  Vnt  to  an  infant. 

In  an  action  against  the  appellants  to  recover 
a  penalty  under  section  Id  for  a  breach  of  the  pro- 
vittons  of  the  Act, 

Held,  that,  inasmoob  aa  the  article  sold  by  them 
contained  one  of  the  aohedaled  poisons,  it  was  a 
poison  within  the  meaning  of  tho  Aot,  nnd  it  waw 
immaterial  that  it  did  not  consist,  or  was  not  com- 
pounded, of  the  scheduled  poisons  aluno. 

Held,  also,  that  it  was  not  a  "  patent "  medicine 
within  the  fixemption  in  section  16,  which  applied 
exclusively  to  medicinea  pcoteoted  by  the  letters 
patent,  and,  therefore,  that  the  appdiania  were 
liable  to  the  ix-nalty. —  I'/niniuimttii-al  Soctttjf  v. 
J'iiHT  .fc  Co.,  Q.B.D.  447-£>»93j  1  U.B.686;  62 
L.  J.  Q.  B.  90S:  68  L.  T.  490. 

PLEDGE:— 

JMtn  uf —  Tender — 11  Vi  it'er. — In  an  action  in  detinue 
for  the  return  of  certain  goods,  T.  Blleged  fhnt  ha 
had  pledged  the  goods  withfi.toaeonraaaadnHioe. 
He  mbsMint-ntly  r>-qtieflted  B.  to  retara  flie  goods, 
as  ho  had  a  piirchiiser  for  them.  B.  refused, 
alleging  on  his  part  that  the  goods  had  been  sold  to 
him  Y.  did  not  tandvtlwanoaal  due  under  the 
pledge. 

Bwdt  that,  assuming  the  transaction  to  have 
been  one  of  pledge,  in  the  abeencc  of  a  waiver, 
tender  and  rafosal  of  the  amount  due  u|ion  the 

])ledgo  was  a  condition  precedent  to  the  right  of 
action;  that  H.'sconductdid  not  amount  to  a  waiver 
of  tcinl.T;  tliiit  his  sj>ecial  property  in  the  goods 
wa8  not,  therefore,  determined;  and  that  the  action 
would  not  lie.— runfimnm  AriciMwmi,  OJL  148 
— 67  L.  T.  (i  i2. 

See  also  Ba.nker,  2-5;  BlU,  OF  SALE,  5; 
Faovob. 

POISON.— See  Phabmaot  Aon. 

POOR  LAW  - 

1.  BMement  —  AppretUictthip  —  JtulnmeiU  not 


utuler  .3  IT.  (t  M.,c.  11,  *.  fi— ai  Oto.  2.  e.  11, 
».  1. — In  ortier  to  acquire  a  settlement  by  appren- 
tioeship  in  the  place  where  the  pauper  was  bound 
apprentictt,  it  is  not  uccei»ary  for  such  apprentiee 
to  bavo  been  bound  under  •  deed  of  indenture, 
■iaoe,  under  the  prorisionfl  of  SI  Geo.  2,  o.  11 ,  s.  1 , 
amending  .3  W.  &  M.,  c.  II,  s.  s,  a  settlomt-nt  by 
apprenticeship  can  be  acquired  under  any  deed, 
writing,  or  lontract  not  indented,  provide*!  such 
has  l>**en  tir^t  duly  stamped,  and  the  apprentice  has 
reside<l  forty  days  in  the  place  where  he  was  ao 
bound.— (iFuardions^  WMdUock  Unim  QmairdiuaM 
of  Shipton-om-abmr,  Q.B.O.— 48  L.  J.  H .  O.  43; 
UH  L.  T,  41!». 

2.  SHUem.'nt  —  Derivative  eettUment  —  CJuld 
uttJfr  eixteen — Seeonii  marn'o^  of  mother — DMded 
JPariikto  Act,  1876  (39  ft  40  FicL  c  61),  s.  33.— 
Under  section  35  of  the  Divided  Parishee  Act,  1S76. 

as  inter])reted  by  the  Hons*' of  Lonls  in  (iunnluim 
<>/  lit'ltfiitr  Ciiiioi  V.  Oiuirflmiiii  iif'  ('rni/dfu  l')iio}i,  14 
App.  Oa.s.  4<;.j,  tho  ohililn  ii  under  sixt<»en  years  of 
age  of  a  first  marriage  do  not  follow  the  settlement 
derived  by  their  mother  from  a  second  marriage. — 
(huirdiam  of  IJnii'Hy  L'liion  T.  Ouarduimof  Nttttk 
i'niou,  g.i».T>,  MMKi]  2  U.  B.  88;  62  L.  J.  H.  0. 
112. 

3.  fyrWemeHt  —  Irrtmocability  —  Rtoidemeo  oaart 
/ram  parent  whiU  under  u'xteen — 11  ft  12  TuL  e. 

Ill — Divided  Parithea  and  Poor  Law  Amfmlrnent 
Act,  1876  (39  ft  40  ViH.  e.  61).  $.  34.— A  pauper 
re8id<Hl  in  doni^tic  »crvic<'  from  th-'  :it:.Mif  fnurt'-en 
to  the  ag<>  of  eighteen  in  a  y)%riHh  in  the  a]i;i"Il.int 
union.  Her  father  was  clea<l,  and  her  mother  never 
remded  nor  bad  a  settlement  in  the  appellant  union. 

Held,  that  the  proviso  in  aaobton  I  of  11  ft  12 
Yiot.  e.  Ill  only  applied  to  prevent  the  separation 
of  ftokilies,  and  therefore  did  not  ajiply  where  the 
pauper  was  residing  apart  from  her  parent ;  that 
the  j>au])or  acquireil  a  «^^/l«J^  of  irremovability  by 
such  residence  while  under  sixteen ;  and  that, 
acconlingly,  the  period  of  residence  under  sixteen 
could  be  added  to  the  period  of  residence  over  six- 
teen, ao  aa  to  oomfar  a  settlement  upon  her  under 
section  34  of  the  Divided  Pariahea  Act.  1876.— 

f/iiardiauf  of  Wrtt  Ham  Vninn  v.  ChnrchirnrdrM. 
Ac,  of. St.  Mailheto,  Bethnal  Urten,C.A..  182— f  18921 
a  Q.  B.  676 :  62  L.  J.  M.  a  • :  67  L.  T.  466. 

4.  Trm*urrr  to  giuiriliant — Servirr*  of  Irtniiirrr 
i/riitiiift:its — Slim  lo»t  tti  <juardiaM  throiujh  failurt  of 
litiik  —I.inhility  of  trea»nrrr for  Iobs. — The  defendant 
had  been  appointed,  and  for  some  years  had  aoCed, 
aa  the  treasurer  of  the  (hdntiib ;  bis  services  wuro 
grataitona,  and  hie  dnl^  waa  to  reoeiTe  all  moneja 
tendered  to  be  paid  to  the  goardians  and  to  pay 
thereout  all  orders  dniwTi  on  him  in  respect  of  the 
union,  and  for  the  laitlifiil  jx'rfurniance  of  his  duties 
he  had  given  a  Iwnd  with  sureties.  The  accounts 
of  the  union  were  kept  alternately  at  one  bank  for 
a  year,  and  at  another  bank  for  the  next  year,  and 
the  aooount  waa  entitled  "C.  Union."  and  into 
this  aooount  were  paid  direct  all  moneys  received 
for  rates,  &c.,  and  receipts  countersigned  by  the 
defendant  were  given  by  the  bank  to  the  overseers. 
In  an  action  by  the  gii  miians against  the  defendant 
to  recover  a  loss  caused  by  the  failure  of  the  bank. 

Held,  on  the  autliority  of  the  Guartliam  of 
Halifax  Unio»  v.  Wheelwright^  L.  B.  10  Ex.  I8d^ 
that  the  defendant  waa  not  HaUe  to  pay  to  tte 

g^uardiana  the  Mtnonnt  lost  tlirough  the  failure  of 
the  bsnlc,  whether  the  a<'count  were  the  guardians' 
account — winch  w[ls  found  as  a  fact  to  !>.■  the  case — 
or  tlie  defendiuit's  account;  and  that,  moreover, 
apart  from  that  authority,  the  position  of  an 
bonoraiy  treaaurer  ia  analogona  to  uat  of  » tmali* 
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or  receiver,  and  he  wuuld  not  be  responaible  fur  a 
loM  incurred  through  no  default  of  his  own,  but 
tbimil^  IIm  BMMMiiT  «mpl(mneDt  of  mi  otdiaaiy 
■KwatiU  Mwat.— (^fcAeifcr  (7mm    Jfoy,  aB.]».— 

POOR  EATE:— 

^  !•  Appeal — Poor  rate  made  hy  vetlry  under  provt- 
•MM  ^kaU  Act—Ifeee$Mt^/or  notice  to  the  uuion 
MMHnunl  eemmittee  and  fatlure  to  obtain  relir/  -0  <1- 
7  Will.  4,  c.  96.  M.  2  and  6 — UnioN  As»etament  Com- 
mittee Ad,  1862  (25  *  26  Vid.  c.  103),  m.  2,  14,  17. 
24,  29— ^'mi'wj  .•1s/*<m»m'h<  Cwnmittee  Amendment  Act, 
1864  (27  &  28  rtd.  c.  39),  a.  1.— By  26  Geo.  3,  c. 
zli.  the  veetry  of  Richmond  were  authorixud  and 
imirad  to  inak«  xtAeu  for  the  relief  of  the  poor, 
aiM  in  poreaanoe  thereof  they  made  a  rate  on  the 
5th  i)f  July,  1S92,  on  u  vulutition  in  wliidi  tlif 
{iresfut  applicant  wa«  aasrswKi  at  £150  fur  t  lu  li  uf 
two  houses  (uid  sbope  which  he  occupied.  In  the 
valuation  liat  prepared  under  the  Union  Assessment 
Ooanmittee  Act,  1862  (2o  &  26  Vict.  c.  103),  he  was 
MMWd  at  £1 02  ooljr  for  each  hooM  and  shop.  He 
•ppMled  againek  tM  veitry'i  r»te  to  tte  magis- 
tratee  at  epeeiel  wf one  on  the  ground  tint  he  wm 
OTer-rated. 

The  magistrates  held  that  tlify  had  no  jurisdic- 
tion to  hear  the  appeal,  as  the  appellant  bad  not 
Mtwiled  the  requirements  uf  section  1  of  the  Uuion 
Ammmamt  Ck>mmittee  Amendment  Aot,  1864  (27 
ft  88  Tiet.  c.  30).  whieih  eoaete  that  ''after  the  Ifaet 
day  of  Auf^ust  ii*  x(  no  person  shall  be  empowerwl 
to  appeal  to  any  Hvssions  agaiiiHt  a  poor  rate  inadit 
in  conformity  with  thf  valuation  luit  iqipiovcd  of 
by  such  committee,  unless  he  shall  have  given  to 
such  committee  notice  of  objection  against  thf  said 
lilt,  and  shall  have  foiled  to  obtain  eooh  relief  in 
the  matter  n»  he  deeoie  just.** 

A  rale  7ii>i  directed  to  the  jufllioee  and  to  the 
veatry  and  chnrchwardenH,  &c.,  of  Kchmond  hav- 
ing been  obtjuufKi  for  a  iiiniiilaiiina  to  compel  the 
justices  to  hear  and  det^'rmino  thn  applicant's 
appeal,  it  was 

Held,  that  under  the  Act  of  1836  (G  &  7  Will.  4, 
e.  96)  an  appeal  lay  from  the  vestry's  rate  to  the 
jnsticeB  at  special  sessions,  which  was  in  no  way 
afFeoted  by  section  1  of  the  Act  of  1864  (27  &  28 
Vict.  c.  ■'{9},  which  applied  only  to  valuations  made 
onder  the  Act  of  1862  (2j  &  26  Vict.  c.  103) ;  and 
the  rule  for  the  inaudamiu  therefore  was  made 
ahaolute.— /tea  v.  /Vice,  tt.B.l>.— 62  L.  J.  M.  C.  71 ; 
68  Lb  T.  171. 

S.  Sxemptivn — Crown  property — Sermiitit  of  Hit 
Crotvn — Occupation  /vr  Crotvu  purposes —  I'vltmieer 
corps — StorehoMt  for  ariM — VUuideer  Ad,  18<>.1 
(26  *£■  27  Vid.  c.  Go),  b.  26.— Pkembee  occupied  by  a 
volunteer  corps  for  the  purpose  of  the  servioe  of  the 
oorpe,  and  bemg  reasonably  necessary  for  ench  ser- 
vice, are  occujiied  by  servants  of  the  Crown  for  the 
porpoees  of  the  Crown,  and  therefore  are  eximiit 
from  rates. 

Therefore  premisc!<  o('c:u[>ied  b}'  the  oummaudiug 
ofiioer  of  a  voloniteer  corj  >s  for  the  purpose  of  tlie  ser- 
vioe of  thA  ooipi,  and  bong  reaaonahur  necosaanr  for 
•ooh  servioe,  are  exempt  fram  ratee,  mduding  both 
such  ]>art  of  tlic  jiremisex  as  is  a  stnri'houw  for  flu' 
depositing  and  .lafc  kci>jiing  of  arms,  aiuniunition, 
and  storeH,  within  the  meaning  of  section  26  of  the 
Volonteer  Act,  1863,  and,  therefore,  exempteil  from 
taftea  hj  that  laeliaB,  and  aU  andi  other  parts  of  the 
pwmiaei  aa  are  reaeonaMy  naeoatniy  for  the  ser- 
vioe of  the  corps. — Ptarvm  v.  jfiieswaeiirf  ChmmAIss 
of  Bedhorn  Union,  aB.D.— [1893]  1  0.8.889  }  62 
L.  J.  H.  C.  77 ;  66  L.  T.  3dl. 


3,  Lunatic  asylum — Rates  charged  by  visiting  com- 
mittee on  maintenance  fund — Lunacy  Act  1890 
(53  &  54  VicL  c  6}.— The  visitasg  oonunittae  «f  a 
Immtii^  aaiylani  pHUL  tte  poor  raiea  out  of  moBMft 
in  ttefar  hands  and  ehar^geotiie  amount  to  the  main- 
tenanoefund.  An  order  of  the  Local  Government 
Board  provided,  in  effect,  for  tlus  jjaymeut  of  the 
nit«8  out  of  the  building  and  repair  account.  The 
auditor  disallowed  the  payments,  and  surcharged 
the  individuals  who  bad  made  them. 

Held,  that  the  payment  of  ratee  was  part  of  the 
expense  of  meiuteBanoe,  and  that  the  payment  vraa 
not  an  illegal  payment,  and  the  surcharge  was 
wrong.— V.  Mby,  a.B.D.— 61  L.  J.  a  B.  809; 
67  Lw  T.  S96. 

4.  Occupier— Amur,- — .  7  J i<  idiini  fur  didrisauHir- 
rant — Evidence  of  itoii-in  >  ii fnUtirii  -  CunfUmi f- n<  ■a  of 
nite-liook.--A.  jkjtsou  sunimoni'd  iM  i'iin-  justictH  to 
show  cause  why  a  warrant  of  distress  should  not  issue 
for  non-payment  of  a  poor  rate  has  a  ri|^  to  Mil 
evidenoe  to  show  that,  thowh  lua  namo  w^fgrnn  on 
the  rate-boolc  as  oooopier  of  tiMjmniMS  fated,  he 
is,  fu  fact,  a  mere  caretaker. — Ay.  T.  flfaWMWdii, 
Q.B.O.— 62  L.  J.  M.  C.  106. 

6.  Raieabilitt/Setoage  rnorks — Mdrofiolia  Jfan* 
ngrmetd  Ad,  IS,-).-)  (18  ,{•  1ft  I'id.  120),  sa.  135, 
l.jO. — The  appellants  were  the  owners  of  certain 
sewage  works,  consisting  of  deodorizing  and  outfoll 
works,  pumping  engines  and  machinery,  oonstruoted 
under  the  Metropolu  Management  Act,  1885. 

Held,  that  such  works  were,  by  section  13d  of 
that  Act,  placed  on  the  same  footing  as  sewers,  and 
then'forc,  on  the  authority  of  /.nnifon  ConrUy  CouneU 
V.  Clmrchiixirdens  of  W<d  Ham,  40  W.  R.  6fi9, 
[1892]  2  Q.  B.  44,  the  appellants  were  not  liable 
to  be  assessed  to  the  poor  rate  in  respect  of  the 
•ewage  works. — Londim  ('unidy  Council  v.  Ai 
meat  Committee  of  WwAwich  L'ttim  ;  Same  v. .  ' 
ment  Committee  of  8L  Oeorge't  Umiom,  OA.  SS7-' 
[1803]  1  Q,  B.  210;  62  L.  J.  U.  a  186;  68 L. 
T.  71. 

6.  Tenant  for  a  term  not  exceeding  three  months — 
Hat'    umi.l'  fff  uf  a  t/eur — (JUiim  to  pay  by 

inatutiii'iiU —  Ihmand,  mi^irncy  of — I'oor  Itate 
Assettmetd  and  Colkdion  Ad,  1869  (32  &  33  Vid.  c. 
il),  «.  2. — ^By  the  Poor  Bate  Assessment  and  Collec- 
tion Aot,  1869,  **no  eoob  occupier  "—that  is,  an 
occupier  for  a  abort  term— "  shall  be  oompalledto 
pay  to  the  overseers  at  one  time  or  within  four 
weeks  a  greater  amount  of  the  rata  than  VOold  he 
due  for  one  quarter  of  a  year." 

Held,  that  where  any  such  occupier,  after  having 
been  served  with  a  demand  in  writing  for  the  fuU 
amount  of  a  rate,  daims  to  pay  under  the  Motion 
such  rate  by  instalmenta,  a  distress  warruit  nay  ha 
issued  for  non-payment  of  any  such  instalment 
upon  proof  that  it  was  orally  dcmand<  d  l>y  the 
oversem. — Ovtrteers  vf  WaUon-ou'the-HtU  v.  donts, 
Q.BJ».— [1898]  2  a  B.  176;  62  JU  J.  M.  C.  128. 

See  al^o  Akbxbt;  Local  GovnimiirT,  9. 

POWER  of  APPOTNTMEXT  :— 

1.  Kjrcidiitii  —Chamje  of  iniratinent  -Ademption  of 
legacy — -Urmrh  of  trust— Concur reitcc  of  nutrried 
wormiH — Truster  Ad,  1888,  a.  6. — The  decision  of 
Porter,  M.R.  (29  L.  R.  Ir.  156),  affirmed  by  the 
Court  of  AppeaL— irtlfattv.iVnfoy,  (Ir.)— 29 
L.  B.  Ir.  497. 

2.  Execution — CoitHant  in  marriuy  tdtUvn  d  tliat 
w\fe*»po»i)er  «/  ng^pointrntnt  ehould  6e  exercised  only 
in  fcmmt  <tr  tntmm  Qmeral  Mamentary  power, 
extreite  of— Specific  per/ormane&— Damages— Lia- 
bility iff  vri/e'a  executor*.— A  marriage  settlement 
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executed  in  1867  oontiiim  i!  covenAnto  by  the  hus- 
band and  wife  that  all  tin  j  rujM^rty  which  the  wife, 
or  him  hoabud  ia  her  right,  ahoohl  at  any  time 
dining  fhe  wmtan  beoome  entitied  to  at  law  or 

in  equity  should  bo  settled,  and  that  any  power  or 
powers  of  apftointiunnt  over  any  property  whateo- 
ever  of  whu  h  xhv  wife  might  at  iiiiy  tiuit  during 
the  covirtuic  tlie  done*?,  under  any  sotUement, 
will,  or  otliir  :n^truIl^^•Ilt  whiiUoever,  should,  if 
eacecuted  by  her,  be  executed  onl^  in  favotir  of  the 
trnatooa  of  iha  aattlement.  Dunng  the  coverture 
the  wife  beoMue,  under  tbo  will  of  her  father,  who 
died  in  1871,  donee  of  a  general  testamentary  power 
of  i^pointment  omt  u  stun  of  st(  i<:k.  Hhe  died  in 
Jane,  1892,  hu\-iug  by  her  will,  ilated  the  29th  of 
March,  1889,  executed  the  power,  not  in  favour  of 
the  tnuteee  of  the  aettlemant,  but  in  favour, 
amongst  others,  of  hor  bmaband,  whom  she  ap- 
pointM  one  ol  bar  oneotan,  and  who  duly  pcovad 
ner  will. 

ITcld,  that,  »lthough  the  cases  showed  that  the 
court  hrttl  goue  a  long  way  in  enforcing,  by  way  of 
specific  performance,  contracts  to  leave  property^  by 
inll,  not  one  of  them  was  a  case  of  a  contract  to 
Imto  bj  will  on  the  part  of  one  who  waa  merely 
donae  of  s  toatamenta^  power  of  appoiiiteMnt»  and 
tiukt  neetflo  performance  ought  not  to  be  deereed 
in  sucn  a  case  ;  but  that  the  trustee!)  were  entitled 
to  recover,  as  damages  against  the  wife's  executors 
to  the  extent  of  her  assets,  the  value  of  the  property 
which  would  have  come  to  the  hands  of  the  trustees 
if  the  covenant  bad  bean  performed ;  and  that  the 
Kppointed  fund  waa  aaseta  for  the  payment  of  her 
mibti.— /n  f«/Mfi^  JBIIt.  fisftwanb  OBJD.  an.,  /. 
I20-[1892]  3  Oh.  610;  «  L.  J.  Oh.  «6;  67 
L.  T.  77. 

3.  Extcution — Exercise  of  power  subject  to  condi- 
Wwi-  Exctu  of  power — F^ud  im  jtower — Uvichpot 
dam»—inlkHtitm. — A  testator  devised  real  estate  on 
tmat  for  sale  and  oonvosion,  and  directed  a  third 
of  the  jproi  eed-s  of  the  sale  to  be  held  on  trust  for 
each  of  his  dauj^hters  fur  her  life,  and  after  her 
death  in  trust  for  such  of  hor  chilflren  or  their  issue 
bom  in  her  lifetime  aa  she  should  by  will  or  deed 
appoint,  and,  failing  any  such  appointment,  in  trost 
for  all  her  ohiUiaa  in  equal  soarea.   A  general 


botobpot  danse  followed.    The  teatator  tben 

directed  two  other  funds  to  be  held  by  his  trust'Oes 
on  the  same  trusts.  One  of  the  testrttur's  daughters 
by  will  appointed  part  of  the  tnint  lU'mi'V'*  tn  Iiit 
two  sons  on  condition  that  they  should  resign  a 
benefit  accruing  to  them  under  their  father's  vnll 
(wbenby  the  raaidnary  estate  of  the  testatrix, 
wbieb  was  given  to  a  strange,  woold  be  enlarged), 
and,  failing  their  coinpliance  with  this  condition, 
the  testatnx  appointed  the  fund  to  one  of  her 
daughters. 

Held,  that  the  appointment  was  a  fraud  on  the 
power,  and  that  the  share  must  go  aa  if  unappointed. 
AkmninrY.  AUmud^t  2  Yes,  aen.  6*0,  diicuaicdi 


Held,  also,  that  the  teatator''t  intention  waa  not  to 

OWate  three  funds,  but  one  fund,  and  that,  there- 
fofle,  there  wiis  one  general  hotchpot  clause  apply- 
ing to  the  whole  share  of  the  issue  of  testator's 
daughter  in  the  moneys  accruing  to  them  under  his 
will.—//!  re  Prrkim,  Ptrkim  v.  Bam4,  CH.D.  NOH., 
9.  170— riSMl  1  Ch.  283;  62  L.  J.  Ch.  631;  67 
K  T.  748. 

3a.  ExectUion — Oeneral  jmwer  of  ai>p<u»tment — 
Exercite  by  vnll — Ineffectual  appointmntt — Htiiduary 
hmMt—WiU$  Act  n  Vict.  e.  26),  «.  27.— By  a 
aaUkDMut  a  gaunu  power  of 


appointment  over 
itua  WM  given  to 


P.  W.  E.,  and  it  was  jirovided  that  in  default  of 
appointment  the  settle<i  property  should  go  to  the 
next  of  idn  of  F.  W.  E.  By  his  will,  dated  in  lt>66, 
P.  W.  B.|  alter  m*^"g  an  appointment  of  part  of 
the  propedar*  moistod  the  residae  to  J.  T.  and 
B.  S.npontniattoeonTertandpayoertainlet^acieB, 
and  to  pay  the  ultimate  residue  to  E.  T.,  if  HO 
should  l)e'li>-ing  at  the  di  alh  of  C.  M.  B.,  aod 
ho  oonstitutMi  H.  .T.  E.  S.  h:s  ; •  -^i  I  inn,'  legatee 
£.  T.  survived  P.  W.  K.,  but  predeceased  C.  M-  B. 

Held,  that  H.  J.  E.  S.,  the  residuary  legatee, 
was  entitled  to  the  ultimato  leeidae  of  the  nettled 
property. 

lir  Si^xmt  r'n  Trtut,  2  Sbn.  N.  &  129,  fbllowod.^ 
Km II III  V.  AiqAfford,  5  My.  4  Or.  66,  diiliii* 
guished.— /n  re  Elen,  TkomOt  T.  MdbAmie,  CBJK 

8Tt.,  J.  -<'.8  L.  T.  816. 

4.  Married  woman  —  Err  cut  ion  of  power,  —  A 
mairisd  WOMHUi  had  by  her  marriage  settlement  a 
powor  to  MT*^*-  to  children  and  grandchildren  a 
amn  of  fS.tfOO.  By  a  poBt-naptjaTaettleaunt  she 

hh(\  ]>ower  to  appoint  a  sum  of  £3,000  to  tha  Hka 
objects.  Her  will  contained  no  reference  to  elttMr 
] tower,  or  to  the  funds,  but  simply  bequeathed  to 
four  of  her  children  sums  of  money  which 
amounted  in  all  to  £2,000.  She  had  no  pnpmtf 
at  the  time  of  her  death  esoepta  amaUaom. 
Held,  that  the  will  WM  not  aa  tamdm  «f  lie 


power. 

Shelf ord  v.  Adamd^  23  Beav.  10, 
f  Hmrdmaii'9  TnutM,  1I.B.  (Ir.)— 81  L.  B.  Ir.  87. 

Sea  alio  SsnxnaHT.  8;  Wiu,  81. 

POWER  of  AXTOBNEY  :- 

1.  Agreenuni  for  tale— Sale  of  busiiu-M  under 
fouer  of  cMomey — Partitrrihip—Speci^fic  perform- 
ttkCM  Ifiii'itrr  bj/  ourcluuer. — ^A.,  d,,  C,  and  D. 
tnvM  under  inn  of  A.  ft  Co.  A.,  who  itv«d 
abroad,  gave  a  power  of  attomegr  to  B.,  by  which 
he  authorize<l  him  to  sell,  or  OOBOW  ill  adlmg,  any 
of  A.'s  property  by  auction,  or  privately,  upon 
such  tenus,  .subject  to  .^tich  conditions,  and  in  such 
manner  as  B.  should  thmk  lit.  B.,  C,  and  D. 
agreed  to  sell  the  business  as  a  going  concern  to 
HT,  B.  signing  as  attorney  for  A.  as  well  as  on  his 
own  behalf.  H.  agreed  to  wy  the  debts  of  the 
business,  which  were  estimated  at  £15,000;  if  they 
dill  not  exceed  that  amount  the  vendors  were  to  be 
entitled  to  a  share  of  profits  calculated  on  £o,000 
■  deferred  capital  "  ;  if  the  ii  bts  .  xcet-ded  £15,000, 
£5  for  every  £2  of  the  excess  waa  to  be  deducted 
from  the  £5,(M>n  deferred  capital;  the  rendors 
might  require  H.  to  taha  ow  their  deferred 
capital,  pa^ng  in  oadi  two-f!ftts  of  fta  wowiinal 
amount  ;  if  the  conecm  waa  converted  into  a 
limite«l  company,  the  vendors  were  to  roceive  shares 
for  their  deferred  capitjd  ;  and  if  the  debt.s  were 
less  than  £16,UU0  H.  was  to  p^  the  dilTerence  in 
cash  at  the  eod  of  two  years.  It  was  agreed  that 
H.  aia^t  OMfT  on  tha  buuian  undir  the  a^lo  of 
A.  ftOo.,  and  tiiat  Ibe  vendon  ihoold  nol  oaRT 

on  any  like  business  within  fifty  miles  of  H.  H. 
brought  an  uttion  for  specific  jK>rformance. 

Held,  by  Roui.  r,  ,1.,  thiit  the  clause  in  restraint  of 
trade  was  not  authorized  by  the  power  of  attorney  ; 
that  the  agreement,  therMOlO,  WUt  aot  binding  on 
A. ;  that  uis  obieotiatt  waa  not  mored  by  H.'a 
cflhr  to  waive  that  clanse;  and  thattiteaotfam  muat 
be  dismissed. 

Held,  on  appeal,  that  the  stipulations  as  to 
deferred  capiUil  did  not  constitute  a  partnership, 
but  were  only  a  mode  of  ascertaining  the  purchase 
money,  and  that  the  agreement,  therefore,  could 
not  bo  h^  void  aa  i^anatA.OB  tha  groondthat 
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the  power  of  attoniey  did  noi 
ment  for  »  partuersiiip. 

Held,  further,  that,  assuming  tho  UoeoM  to  ti«de 
imd«r  tiie  naiiM  of  ft  C!o^  uid  the  agNament  by 
flw  Tendon  not  to  Inde  to  be  miMifhoiriied  by  the 
power  of  attorney,  they  wen?  stipulations  for  the 
benefit  of  n.  which  ho  might  waive,  and,  he 
having  waivinl  then,  that  qpaottc  parfomatice 
oupht  <o  be  decreed. 

.  '  ;uhle,  thai  the  agreement  by  the  rendon  not  to 
trade  waa  authorial  hy  the  power  oi  attomqr, 
faiaannidi  aa  s  going  oonoem  ooold  not  be  aoild  to 
advantage  without  such  a  stipulation. 

Whether  the  giving  an  authority  to  tho  pur- 
chaser to  trade  in  the  name  of  A.  &  Co.  wtm  within 
the  power,  muert. — JJawktUy  Outramt  C.A. — 
[189f)8Gh.989;  «8L.jr.Gh.  SU;  67L.T.  804. 

2.    Cimitriidion-^AgOKft    authfritij — liill  of 

taedmngt. — When  an  agent  ia  anthorizcd  by  power 
of  attotiiay  to  enter  into  contracts  for  (1)  tlie  pur- 

diaaeor  sale  of  goo<lH,  ('J)  tlio  clmrtcring  of  vessels, 
and  (3)  the  einj)loyuj(  nt  uf  itgcutj)  and  servantf) ; 
and,  as  incidental  th<Teto,  or  consequential  therwn, 
to  do  certain  specilied  acta  and  other  a(  tx  of  tlie 
BBOM  kind  aa  tboee  apeoilled,aMh  m  uutbonty  >!u<.^ 
not  oonte  upon  the  agent  powen  at  laige,  bnt 
00I7  tiie  necenary  powers,  in  addUaon  fo  tiioee 
named,  which  are  requisite  to  carry  into  effect  the 
declared  i>uri>oHes  of  the  power  of  attorney. 

An  agent,  iHirrowing  money  on  behalf  of  his 
principal  under  such  a  power,  would  exceed  his 
powers. 

But  should  the  agent  do  any  act  which  ia  in  it- 
aalf  waitaated  by  the  tenna  of  the  poww  need, 

then  such  act  is  binding  on  the  prinG^[ial  aa  to  all 

peraons  dealing  in  good  faith  with  the  agent,  and 
they  are  not  bomid  to  inquire  into  the  fiu;tH  rtlinndr. 

An  agent  indorsing  bills  of  i  xchnngn  "  per  pro," 
and  getting  them  diaoounted  by  a  bank  in  the  ordi- 
wmrj  ooutae  of  huabiees,  is  within  the  powers  con- 
famd  on  him,  when  the  power  of  attorney  given 
him  specifically  mentions  the  dravriug  aud  in- 
dorsing of  bills  on  behalf  of  the  principal ;  and 
this  is  so  iiH  to  Ixriid /!■!'■  lidldfrs  for  value,  though 
the  agent  abuse  his  authority. — Jiryaut,  Powt$,  d: 
Bryant  v.  La  Bawjiie  ./«  PeujJt,  P.C.  600— [1898] 
A.  C.  70 ;  B2  L.  J.  P.  C.  68  ;  68  L.  T.  646. 

a.  stock  —  atockbrvker — Payment  on  aeeount  by 
Lomiitn  ilodcirolttr  to  coutUry  doMroker — London 

ttockbroktr* B  liahilit.i  f->  cvitntru  citattmer — Forriijn 
princi/jo/.— The  plaiiitiiT,  who  lived  abroad,  being 
tho  owner  of  a  sum  of  New  Ckmsols,  giive  to  the 
defendanta,  a  tinu  of  Htoekbrokera  in  Loudon,  a 
power  of  attorney  appointing  one  of  the  defeoduite 
hia  attorney  to  sell  the  Consols.  The  power  of 
attomey  waa  sent  otioinally  to  the  ptajntifPa 
brother  in  England,  andbj  him  to  C,  a  ooontry 
stockbroker.  C.  sent  it  to  the  defendants,  who 
were  his  Lomlon  ii^'i  tits.  Tin-  defendants  sold  the 
stock  and  credited  C.  with  it  in  his  account  with 
them,  and  the  stun  went  in  reduction  of  sums  due 
to  them  by  him,  or  sums  oaid  to  C.  by  them.  C. 
Bobaequently  became  banjonipt,  and  the  plaintiff 
■nod  the  defendants  for  tiie  prooeeda  of  the  aala  of 
tlie  Consols,  less  commission. 

Held,  that  tho  defendunts  were  liable  to  refund 
the  moneys  to  the  plaintitl,  an  the  crediting  it  in 
their  aocoimt  with  their  country  client,  C,  was  not 
a  payment  to  the  plaintiff ;  aud  that,  though  the 

S}wer  of  attorney  to  aeQ  came  to  them  through 
.,  the  defendantH  were  not  entitled  to  tnat  the 
^^tiff  as  a  foreign  principal,  and  ao  to  aotaaif 
C.  only  were  their  priocipal.  Crovtley  V.  Magniae, 
CH.D.  hou.,  J.  d9&— £1893]  1  Ch.  oM ;  67  L.  T.  798. 


PRACTICE  :— 
APFEjLL — 

1.  Habeas  OOtpna — Appeal  against  iutu  of  torii — 
Eeceiue  /or  iion*floai(rfMiNes  with  writ — JudMoteiis 
Ad,  18T8,  «.  19. — An  amieal  Uea  to  the  OcFoii  of 

Appeal  against  nn  order  for  the  issue  of  a  writ  of 
hahtiu  cvrjii'^,  but  the  order  should  not  be  set  aside 
unless,  in  the  opinion  of  the  court,  than  an  IW- 
questionably  no  grounds  for  its  issue. 

The  appellant,  without  authority  from  the  parent, 
who  had  ^aoed  her  child  in  hia  inalitiition,  handed 
tiMwOdto  ngwIleiBaiiio  ba  talm  to  GbtMda. 
This,  it«m«amd»  lad  taken  pUtoe  before  the  appli> 
cation  by  the  pMent  for  a  writ  of  habta*  corjmOt 
and  the  appellant  alleged  that  H  waa  impoasObto  lor 

him  to  find  the  child. 

Held,  affirming  the  decision  of  the  Court  of 
Appaal(x«port«l88  W.  B.  316,  24  Q.  B.  D.  283), 
that  the  writ  ought  to  iasoe,  sothat  tfaefaots  ndgbt 

be  further  inquired  into. 

The  law  as  laid  down  in  /?>•</.  v.  /tarnnnhi,  Tt/e'a 
cate,  37  W.  K.  789,  23  Q.  B.  D.  .JOo.  iw  to  what  is  a 
valid  excuse  for  not  producing  a  person  iu  obedience 
to  a  writ  of  haAeas  corpus,  aiscussed  and  dia- 
Miproved  ter  Lord  Halaburr,  L.O.,  and  by  Lords 
wataon,  BeraBhell,  and  namtm.  —  Bamario  t. 
Ford,  Otmaqe's  mte,  n.L.  (E.)  33.3— [1881]  A.  C 
826  ;  61  L.  J.  Q,  B.  728 ;  67  L.  T,  1. 

2.  InUrpleader — Decision  in  sumtnary  manner- 
Common  Law  Brochure  Act,  1860  (23  4  24  Vid.  c 
126),  «.  17— Ord.  57,  rr.  9,  11.— Where,  npon  an 
intomleader  summons,  the  question  is  one  of  lair, 
and  the  judge  deoideeit  under  ord.  67,  r.  9,  withoitt 
directing'an  issue  or  a  special  case,  his  decision  is  a 
dc<^ision  in  aHumniary  iiiaiiner,  and  is  final  and  con- 
clu.sive,  and  there  is  no  power  to  give  leave  to  appeaL 
In  rr  2\irn,  c.A.  35»V— [1893]  8  Ob.  880;  82 
L.  J.  Ch.  564  ;:,68  L.  T.  311. 

3.  Mdiom  fS  aafy  muaOm— Brutal  >im^.— 
The  minutes  of  an  order  made  m  the  mat  <n  aa 

action  as  settled  by  tho  registrar  did  not  mention 
certain  documents  which  the  plaintiff  contended 
were  admitted  during  the  trial.  The  judgp  refused 
to  alter  the  minutes,  and  the  plaintiff  appealed. 

Hdd,  that  the  Court  of  Appeal  woula  not  enter- 
tain an  i^^paal  from  the  damaion  of  ft  jodga  with 
ref  erenoe  to  fte  mmntsa  of  his  order. 

Held,  also,  that',the  proper  course  for  the  plaintiff 
was  to  give  notice  to  the  respondents  that  at  the 
hearing  of  the  api>eal  he  would  apply  to  the  court 
for  leave  to  read  the  dooomeots. — Jamet  v.  Jonu, 
OJU— 87  L.  T*  084. 


4.  Pampor  AppHeaHon  to  appeal  in  formi 
pauperis — Court  to  which  applioation  thouU  be  made, 
— Where  a  party  who  has  not  sned  or  defended  as  a 

pauper  in  the  (ourt  below  deairee  toa{ipoal  in/onnd 
jMiiijKTis,  the  iii)plication  for  leave  should  be  made 
ex  parte  to  the  Court  of  Appeal,  and  the  court  will 

a aire  the  provisions  of  ord.  16,  rr.  22-24,  to  be 
bwed  upon  such  application. — Ex  parte  CMdberg, 
OA.  210— [1898]  1  Q.  JB.  417;  88  UJ.  a  B.  187; 
88L.T.  142. 

6.  ^rohMtkm—OoHidif  court— Apptdt—B^^uaHo 

grant  writ  of  prohibition — JiiriAilidinn  of  Court  of 
Apjieal — Jurisdiriivii  if  y'c/;/''  '<f  (hr  Admiralty 
Dii  ition — Ciiinili/  < '•■iTt.H  A'  t.  lNss(ji  ^V;  ,j2  Virt.  c. 
43),  «.  132.  -By  section  132  of  tho  County  Courts 
Act,  1888,  "  When  the  High  Court,  or  a  judge 
thereof,  shall  have  refused  to  grant  »  writ  of 
ceriionri  or  prohibition  to  a  court,  ...  no 
other  court  or  judge  shall  grant  such  writ,  but 
nothing  herein  shall  affect  the  right  of  appealing 
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ftom  the  dedaion  of  the  judge  of  the  High  Court  to 
tte  High  Ooitrt  itMlf.*' 

Held,  that  thin  section  only  applied  to  proceed- 
ingB  in  tho  High  Court,  and  did  not  prevent  au 
app»'fil  to  th.'  Court  of  ApjK'al  from  th^  refusal  of 
the  High  Court  to  grant  a  writ  of  prohibition  to  a 
county  court. 

A  judge  of  the  Admiralty  DiviidoD  ba«  jurisdiction 
to  gmuT  %  writ  of  prohibition ;  and,  therefore, 
where  a  jndg«  of  that  division,  while  sitting  in 
chambers  in  vacation  to  hoar  applications  from  all 
divisions  of  tho  High  Court,  refused  to  grant  a  writ 
of  prohibition  to  a  county  court  in  an  admiial^ 
CBoae,  the  court  held  that  he  wai  acting  aa  s  judge 
of  the  Admiralty  Division,  and  that,  thraefore,  upon 
his  certifying  that  he  did  not  desire  to  hear  further 
■rgnmont  in  court,  an  ajtpeal  lay  direct  to  the 
Court  of  Appeal,  and  not  to  a  divisional  court  of 
theQueen'aBendhDbUoii.— rAeAnpCa,  aA.661. 

Ci.  Spf'ial  rune  &takd  by  arhitraior — Jmlirial 
deciiioH — Cousullaiice  ofiiiiion  -Right  of  appeal  to  thr. 
Court  of  Appeal— Arbitration  Act,  1889  (32  &  53 
Yid.  «.  49),  «.  19.— The  Court  of  ^S^/m  he*  no 
jorisdiotion  to  entertain  an  appeal  from  an  opinion 
of  the  High  Court  of  Justice  on  a  question  sub- 
mitted to  it  by  an  arbitrator  under  section  19  of  the 
Arbitration  Act,  1889,  such  opinion  not  being  a 
judicial  decision,  but  merely  consultative. — in  re 
Knight  and  The  Tabernacle  Permanent  Building 
Society,  C.A.  35— [1602]  2Q.  B.  613 ;  02 1«.  J.  a  B. 
83 ;  67  L.  T.  403. 

7.  Stamp — Sufficiency  of — Document — Buiing  of 

judge — Triitl  withotit  jnnj  Hi^/lt  </  ajiptxil — Ord. 
39,  r.  fS. — Tho  ruling  of  ajudgn  at  the  trial  of  an 
action,  wht  thtr  with  or  without  a  jurj',  that  a 
document  offered  in  evidence  is  sufficiently  stamped 
is  not  subject  to  review  in  the  Court  of  Appeal. — 
BkwiU  Tritton,  tUL.  36— [1^92]  2  Q.  B.  327  ;  61 
L.  J.aB.77S;  67I..T.8n. 

AnAomnniT— 

8.  Dinchitrijr  frinn  custody — Contempt — Obedience  to 
the  onlcr  Ex  parte  motioti — Ord.  44,  r.  2  ;  rtrd.  6o, 
r.  1.— A  defendant  hatl  been  attached  and  coui- 
mitted  to  prison  for  contempt  in  disobeying  an 
Oldar  to  attend  before  en  eanunincr,  but  afterwards 

under  n  writ  of  AoAmu  eatrpits  ad  ted.,  sued  oat  bgr 
hm  in  prieon,  sulmitteQ  to  ettend  hefore  the  ex- 

aniinor,  ami  was  oxaniinod  acoordingly. 

On  motion  '  '  i>\irte  for  tho  dofendant'.H  discharge 
from  t  ustody, 

Held,  that  a  motion  for  his  discharge  could  not 
be  made  est  parte,  but  only  on  notice  to  the  plaintiff, 
on  the  gtoond  thei  the  pleintiff  ww  entitled  to  he 
jwant  80  as  to  fnenre  that  all  ooiti  to  which  he 
wao  entitled  were  included  in  the  order  lor  dis- 
duwga. — in  re  Evane,  Emm  v.  Noton  (.Vc  2)i  CIB.I>. 
XSK.,f.«-«8];.T.824. 

9.  Irrrgularity — Motion — Name  of  tervwj  judyt — 
A ffidaiitis— Service — Condonation  —  Oni.  ■'>-,  r.  4; 
ord.  70,  r.  1 .  A  motion  for  attachment  was  marked 
with  the  name  of  the  wrong  judge  in  the  Chunceiy 
Division. 

Held,  that  it  waa  a  mere  ixregolarity  which  oould 
he  amended. 

No  affidavits  were  served  with  the  notice  of 
motion  for  attachment.  The  defendatit  had  seen 
copies  of  the  affidavits  subsecjueutly  tu  thf  Ker\'ice 
of  the  notice  of  motion,  and  had  annwored  them. 

Held,  that  this  objection  WBB  fatal,  and  that  the 
ooort  would  not  in  such  a  case  condone  the  irregu- 
larity.—ra«for  T.  Roe,  OH.D.  KEX.,  J.— 62  L.  J.  Ch. 
891 ;  6S  L.  T.  213. 

10.  JVotMs  qf  motkm  fur  ieaoe  to  mue  u>rit—8tr- 


vieei^  notkevthtn  no  mMranm  mttrtd  FMng  •< 

OmtrtU  Offiee—RtHee  of  Supreme  GmH,  1883,  erd. 

44,  r.  2  ;  urd.  i'tl,  r.  4. — A  notice  of  motion  for  leave 
to  issue  a  writ  of  attachment  is  sufficiently  served, 
whore  the  party  against  whom  the  attachment  is  to 
issue  has  not  entered  any  appearance,  by  filing  it 
witli  the  proper  ofBoer,  purstiaot  to  ord.  «7t  r.  ^  of 
the  Rules  of  the  Supreme  Court,  1868. 

Decision  of  Kekewich,  J.,  affirmed. 

hi  re  Mi,rri»,  M«rri»  v.  Fowler,  3S  W.  R.  522,  44 
Ch.  D.  lal,  followed. — In  re  Evom,  Eeatu  v.  2s' atom, 
C.A.  230— [1898]  1  Gh.  858;  82  L.  J.  Oh.  413;  68 
Ii.T.  271. 

Cbaxok  of  Solicitor — 

11.  Cotta — Omission  to  JUe  notice  of  change  ai 
OtntnU  Oim^-Ord,  7,  r.  3.— Alter  an  aotion  hMl 
been  let  mwn  for  trial  the  defendant  ehangad  Ui 

solicitor,  but  did  not  file  notice  of  the  change  at  tte 
Central  Office.  At  the  trial  the  defendant  sae- 
ceeded. 

Held,  that  the  defendant  was  not  thereby  die- 
entitled  to  his  eoati.— .Worrji  t.  JMIqr,  a3J>.— 88 
L.J.aB.338. 

CHAxomo  0ROK&— 

12.  Shares — Director  of  r„mjiany — Shares  held  far 
purpose  of  qnalijiaiti'iti  '  /n  his  own  ri'/ht  "  I  &.  2 
I'ict.  c.  IIU,  ».  14. — ^8hare!4  standing  in  the  uame  of 
a  judgment  debtor  in  the  books  of  a  oompauy  can- 
not be  made  the  snbjeot  of  a  charging  order  if  he  is 
not  the  bsneficial  owner  of  them,  nvt  ia  meni^ 
registered  as  owner  for  the  puipoaa  ot  t/UtSUgit^ 
as  a  director  of  the  compiuiy. 

I'nlhriHjk  v.  Itichinonii  CoiaoUdated  Mining  Co., 
27  W.  R.  377,  9  Ch.  D.  (>10,  <»>nunented  on  and  fol- 
lowed.—//otmrr/  v.  Sodbr,  Q.B.OW  126— (1898}  I 
Q.  B.  1  ;  fi8  L.  T.  120. 

13.  Shares — Discretion  of  judge — / nt^eft  of  icHar 
In  shares  of  no  t-aluc—l  &  2  Vid.  c.  110.  s.  14—3 1 
4  Vict.  c.  82.  s.  1.— Under  aaotion  1  of  1  A  2  Vtot.& 
no,  which  says  that  '*it  shall  be  lawfol"  for  a 
judrjc  to  make  a  charging  order  up«.>n  ihar« 
beloninni^  to  a  judgment  debtor,  the  judge  has  a 
discretion  whether  he  will  make  such  an  order  or 
not,  and  he  may  refuse  to  make  an  order  vuoa.  the 
gronnd  that  the  shares  are  of  no  valna. — Iriab  t. 
Stonfa,  CA.— 67  L.  T.  609. 

14.  Sharee — Order  nm—AmlicaUoH  h^/ar*  matter 

to  discharge  order — iVb  jurUduHon — 1  ft  2  F*rf.  c 
110.  »s.  14,  I'l  -Ord.  4(i,  r.  1;  "r<l.  .">4.  r.  12.— 
A  master  having  once  granted  a  char^n^  order 
fiMi  upon  shares  m  a  public  company  up«)n  an  « 

?artA  apj^cation  under  1  &  2  Vict,  c  110,  as.  14, 
5,  iafemdus  officio,  and,  esoept  by  eoment.  bee  ne 
jurisdiction  to  diachatge  it. — MikktU  T.  Dt  Vm^ 
Q.B.D.  -Gl  L.  T.  53. 

Costs — 

15.  County  court — Action  ">i  contract — Cluim  W'!^ 
£ 50— ,SV/-o/r— Kmiict  for  mm  over  £ofi—SH-of 
aft^rtvards  osctrtoimA — Judgment  for  balamce  mder 
i20— .iflMNMl  **rm9irml"—AdioH.  "wUdk  migid 
have  been  eommmeed  in  county  oo«ft** — Ootmijf  Chov* 
Art,  1S88  (31  &  52  Viri.  c.  43),  57.  116.— In « 
iwjtion  on  contract  to  recover  £175,  tried  by  a  jad^ 
without  a  jury,  u  verdict  was  found  for  the  plaintiff 
for  £76,  subject  to  a  set-off  which  was  afterwards 
ascertained  to  be  £03,  and  judgment  was  gSwn  lir 
the  plaintiff  for  the  diflerenoa  between  theae  — — 
that  is.  for  the  sum  of  £12.  Upon  tiia  qusetion  ef 
costs,  the  learned  judge  having  decided  to  deal  with 
the  coets  as  if  the  case  had  been  tried  before  a  jury, 
and  the  objection  having  been  taken  bv  the  de- 
fendant th«t|  as  the  plaintiff  had  reoorend  lees  than 
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£20,  he  was  deprived  of  his  floits  bj  notion  116  of 

the  County  Court«  Act. 

Held,  that  the  8um  "  recovered  "  hv  the  plaintiff 
«H  not  tho  £76  lor  whioh  tiie  Terdict  was  given, 
Iral  iS»  IwIuMe  of  £12  lor  wUch  judgment  waa 
■riven  ;  yot,  &a  there  was  no  ii(lii]itti  <l  ei-t-off  within 
section  j"  of  the  Act,  which  must  be  a  set-off 
mlmitttKl  by  both  parties;  and  as,  consequently, 
the  action  was  one — being  for  a  sum  of  over  £50 — 
wUoh  oonld  not  have  been  oommenoed  in  a  county 
comt,  MolioiL  116  did  not  apply  to  deprive  the 
plain tifT  of  his  oosts,  as  the  words  in  that  Hoction, 
"aotioil  which  could  have  been  commenced  in  a 
ooanty  oourt,"  govern  the  whole  aeutiou. — Uuidhill 
T.  Cfadbe,  Q.B.s^-eS  Lb  T.  414. 

16.  Conntyemri — Crrtijirate  Adicn  o/torl  broinjhl 
in  High  Court — Judgment  in  drfnitlt  nf  phtuliiKj — 
AMtiiiiuut  of  diunuijta  by  nnder-.*!irrij^'^PoivrT  of 
undar-theriff  to  certify  for  costs  on  J/iyh  (JouH  tenh— 
Cdtmtf  Courte  Ad,  188S  (51  &  <VJ  Virt.  &  43).  «.  116. 
— An  mider-sboriff,  b4'f()rt'  whom  damages  are  as- 
MHod  in  an  action  briju^^ht  in  the  High  Court  under 
a  jodgment  signed  in  default  of  plcadiug,  lias  no 
power  to  certiiy  for  costs  on  the  High  Court  scale 
under  section  116  of  the  County  Courta  Act,  1HH8, 
•noh  power  being  now,  under  that  section,  oxerdsable 
oalf  oj  the  High  Covit,  or  a  judge  of  the  High 
Court.— V.  //.//,  Q.B.D.  -67  L.  T.  26. 

17.  "  Ocod  oatur. " — Discretim  tff  court  over  cotta — 
Trial  wtiA  jury—Ord.  65,  r.  1.— The  plaiotiir 
brought  an  action  to  recover  daningr's  fur  broach  of 
contract  to  put  the  drains  of  a  house,  which  he 
agreed  to  take  on  lease  from  the  defendants,  into 
sound  condition.    Shortly  after  the  pl#»ti^ff  had 
gone  into  occupation  of  the  houie  some  members 
of  his  family  became  ill  with  scarlet  fever.  The 
phiintifT,  actine  upon  the  opinion  of  his  medical 
niaii,  allegi-d  that  the  scarlet  fever  was  caused  by 
th<'  defective  condition  of  the  drains,  and  claimed, 
in  addition  to  the  cost  of  putting  the  drains  into 
sound  conditicm,  £366  19i.  as  special  damu;e  in 
respect  of  the  expenses  of  medical  atten£noe, 
medictne,  and  nurses,  the  cost  of  dininfection  of  the 
hoDse  and  furniture,  and  the  coHt  of  housos  to  which 
thi'  plaintifT s  tiiiiiily  mid  household  wore  removed, 
and  expenses  of  removal.    The  jury  found  that  the 
drains  were  noft  in  sound  condition,  but  that  the 
soadflt  fmr  WM  not  flansed  bj  their  deleotive  cou- 
dHioa,  and  awarded  the  plaiatilf  £12  12b.,  the 
amount  cxpeiided  in   niakinp   good   the  di-fects 
thtTeiii.    The  judge  having  ordpitKl  the  plaintiff  to 
|)ay  the  costt^  ocH  Misiuutnl  by  tin-  claim  in  IWpcot  of 
the  above  itemH  of  spt'ciiU  damage. 

Held,  that,  though  this  claim  was  not  an  issue  in 
the  strict  sense  of  the  tsna,  it  wan  a  sapacate  head 
of  claim  tnTolTin|f  a  distinot  oUsss  of  evidence,  and 
that  it  wan  not  fair  to  the  defendants  to  make  them 
pay  the  costs  of  resisting  it,  and  that,  therefore, 
"good  cause"  for  makmg  the  order  existed. — 
Forsler  r.  Farauhar  and  Otkav,  CA,  425— [1893] 
I  a  B.  064 ;  (»  L.  J.  Q.  B.  296 ;  66  L.  T.  a06. 

18.  "  riiii.1t  " — IHHi-rttiiiu  of  court  wer 

Trial  tcith  a  jury  —  Oiqirtssion—Ord.  Go,  r.  1. — 
The  jjlaintiff  brought  an  action  for  ilamages  for  a 
£ibel  published  in  the  Star.  The  Timet  had  pob- 
Hdma  n  letter  signed  by  the  plaintiff,  and  intiae 
tame  issue  a  leading;  uticlo  thereon,  and  a  few  days 
l^ter  a  letter  from  someone  else  upon  tlie  subject  of 
the  letter.  The  Star  tl  ereuj>on  publislitnl  the 
article  complained  of,  commenting  upon  what  had 
appeared  in  the  Times,  and  addng  a  panonal 
attack  upon  the  plaintiff. 

The  defendants  pleaded  fhattiMir  artide  was  fair 
iqpoB  a  nattar  of  pnUb  iaisnst.  The 


jury  found  a  verdict  for  the  plaintiff  with  one 
shilling  damages.  The  court  was  of  opinion  that 
it  was  obvious  that  the  letter  was  not  really  writtai 
by  the  plaintiff,  but  that  she  had  allowed  her  Bane 
to  be  used  for  the  purpose  of  raising  a  politieil  oon- 
trovorsy  and  injuring  political  opponents. 

Held,  that  it  was,  under  thi  se  circurastanoes, 
oppression  on  the  part  of  the  plaintiff  to  brint;  the 
araon,  and  that  there  was,  therefore,  good  cause 
for  wUdi  the  pudge  might,  in  the  exercise  of  his 
discretion,  deprive  Uie  plaintiff  of  costs. — O^Conmor 
V.  Star  Neuupaper  Co.,  C.A.— 68  L.  T.  146. 

19.  Refretker /«es— 3Vca»Cf<M»— J?.  8.  0.,  ord.  60,  r. 

27  -By  ord  65,  r.  27  (48),  where  a  cause  is 

tried  ujKjn  vtvd  r,^c  evidence  in  open  court,  "  if  the 
trial  shall  extiml  over  more  than  one  day,  and 
shall  oooopy,  either  on  the  first  day  oulv,  or  partly 
on  the  first  and  partiy  on  a  subsequent  day  or  days, 
more  than  five  hours,  without  being  concluded,  the 
tasdn^  officer  may  allow  for  everv  olear  day  snb- 
sequent  to  that  on  which  thr  five  noun  diHl  luiTB 
expired"  refresher  foes  to  counsel. 

Held,  that,  when  a  trial  has  not  o<  ciipii'd  live 
hours  on  the  first  day,  but  on  the  second  day  the 
Ave  hoois  are  completed  and  a  further  period  is 
ftflfftipftfl  on  that  day  before  the  case  is  oonoluded,  a 
"  clear  day  "  beg:ins  after  the  expiration  of  the  flve 
hours,  and  refresher  fees  may  be  allowed  in  respect 
of  the  further  j>eriod  of  work  done  on  the  second 
day. 

Waiher  v.  The  Cryttal  Palace  District  Oat  Co.,  39 
W.  B.  716.  [1891]  2  Q.  B.  300,  not  foUowed. 

Th-  Cmner,  40  W.  R.  336,  [1891]  P.  356;  (KUs 
v.  lUtrrow,  m  H.  J.  r»;j8 ;  and  CoUint  v.  Worky,  60 
L.  T.  N.  8.  7  IS,  37  W.  R.  Dig.  58,  approved.— 
O'llara,  MaUhevot,  <fc  Co.  v.  Elliott  <fc  Co.,  a.B.D. 

[1893]  I  a  B.  862  ;  62  L.  J.  a  B.  817 ;  66 
L.  T.  166. 

20.  Trudee  -Afptal—Juritdiie^fimr-Charsu  and 
expmtet—Ord.  66,  r.  1— Jadtotfurs  Act,  1673  (36  ft 

37  Virt.  r.  66),  (t.  49. ~A  trustee  of  real  estate  un- 
successfully defended  a  common  law  action  of 
detinue  of  title  deeiK  bnmght  by  the  legal  tenant 
for  life  of  the  estate,  and  was  ordered  as  defendant 
to  pay  the  costs  of  the  action.  The  trustee  sub- 
sequently took  ovi  an  originating  arnnmons  in  the 
Chancery  Diririon  for  administiaticn  of  liie  trust 
estate,  in  which  he  a^kM  f.  r  inid  obtained  from 
the  judge  by  whom  tlie  aduunwtration  proce^Kiings 
were  heard,  an  onler  uuthuri/ui);  jmyiuent  to  him 
out  of  the  trust  estate  of  all  the  costs  in  the  common 
law  action. 

Held,  that  the  costs  of  the  oommonkw  mMob 

were  not,  and  could  not  be  deslt  wHh  as,  "oosts** 

in  the  administration  prococdings.  but  could  only 
in  the  fidii'.iijistriitiou  pnx;eedirigH  be  dealt  with  as 
"(.■h;ir-i  s  ivn  l  <  xj)ense8";  that  tlie  order  of  the 
judge  in  the  administration  proceedings  was  there- 
fore not  an  order  as  to  "  costs  only,"  which  by  ord. 
6o,  r.  1,  and  section  49  of  the  Judicature  Act,  1873, 
would  Yyo  within  his  unappealable  discretion ;  and, 
acenniuij:ly.  that  a  right  of  upjieal  lay  on  tltapairt 
of  the  beneficiaries  from  the  above  order. 
CharUt    Joms»  36  W.  B.  88,  33  Ch.  D.  80,  dl*- 


fnnCkmttOt,  Jmmr.  CKeitneff,  26  W.  B.  606, 8 

Ch.  D.  491.',  approved. 

Held,  also  (varying  the  decision  of  Kekewich,  J.), 
that  the  trustee  was  not  entitlcsd,  and  ought  not,  to 
be  recouped  out  of  the  trust  estate  all  the  costs  of 
the  oonunon  law  action,  inasmuch  as  a  tru.stee  wss 
oaif  entitled  to  be  hklMnnified  out  of  his  trust 
'   '  all  eoils,  charges,  and  espeoMt 
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Btddoe,  Dmtme$  v.  Cottam,  c.A.  177— [1888]  1  Oh. 
647  ;  62  L.  J.  Ch.  233  ;  68  L.  T.  596. 

See  also  Pil^ctk  e,  51,  62. 

COXTNTKR-CLAIM  — 
21.  Di'tmiasal  of  action  for  loaiit  of  prosecution — 
CoufUer-claim — Ih/auU  of  rtply  thereto — R.  S.  C, 
1N83,  ord.  21,  r.  16;  ord.  23,  r.  4 ;  orrf.  27,  r.  II.— 
Hm  defendant  to  an  action'  delWemd  a  oouater- 
fihim.  The  aoiioa  was  diml»ed  for  mnft  of 
prosecutiaii*  flu  plaintiir  hafiiig  ftdlad  to  Mtne  m 
reply. 

Ileld,  that,  innler  onl.  27,  r.  II,  the  defendant 
waa  entitled  to  8et  down  the  action  on  motion  for 
juiflglllMt  on  hi*  oonnter-claiiu. — lioberts  v.  Booth, 
on.D.  NOB.,  J.  820— [1893]  1  du  62;  67  L.  T.  6i6. 

Umgxvxa— 

32.  D^mdt  of  defenee — Motion  for  jndgmfnt— 
Jurisdiction  of  court  to  ordir  interlix-ii/nrj/  jnrli/in>  nf 
Oril.  27,  r.  11. — Upon  motion  for  judgnmnt  under 
onl,  i!7.  r.  11,  upon  default  in  delivery  of  defraoe, 
the  court  or  a  judse  may  order  interlomtonr  ju^- 
BMBt  to  be  entered,  and  may  refer  the  irfiolia  eiuk 
to  an  official  referee  to  ascertain  and  report  to  the 
court  the  amount  due  to  the  plaintiff.— C'/iarfe« 
Shrpherd,  c.A.— [1898]  8aB.6aa;61L.J.aB. 
768  ;  67  L.  T.  67. 

DiaOOVKRT— 

23.  Dornmentf  —  Affifim  it  —  Interrogatorie$  — 
A  8.  C,  1883.  ord.  31,  rr.  1,  12.— action  was 
ofoni^ibytiie  AttoRMf-Oaienl  at 'Qie  relatifm  of 

numeroua  tramcar  manufacturers  to  rr«tmin  n  tram- 
way company  incorporated  by  Act  of  I'arliainfint 
from  manufticturiiif^  hihI  supplying  rolling  stock  to 
other  oompanies  by  means  of  capital  not  authoriznl 
to  be  ao  a^ed. 

Tba  eoort  nfoMd  to  order  the  deiandanta  to  make 
an  afidavit  of  domunente;  hot  allowed  the  plain* 
tiflFs  to  interrogate  as  to  what  capital  the  di  fend- 
ant«  were  employing  in  such  manufucturc. — 
Atiorney-Otntral  v.  \urth  MdrojKiUtan  Tramwmjs 
Co.,  OB.D.  K0&.,  J.— [18921  3  Ch.  70;  61  L.  J.  Ch. 
898;  87L.T.a88. 

24.  Documetda — Affidavit — Motion  to  remove  (rade- 
mark—Ord.  31.  r.  12.— In  an  anplkalion  to  remoTe 
trade-maifa  from  Hie  r^>ieter  alter  all  the  evidenod 

had  hem  put  in  except  the  cross-exaniination  of 
two  witneanea  which  was  to  take  place  in  court, 
Kekowich.  J.,  mado  an  order  that  a  member  of  the 
fizm  should  make  an  affidavit  of  documents,  the 
nMOllMr  to  be  examined  in  court,  and  that  it  ahoold 
rafioe,  aa  ngaida  each  olaas  of  labels  or  documents, 
to  mention  a  speohnen  fkirly  representative  of  the 
i^ole. 

Held,  on  appeal,  tiiat  the  order  was  oppreeaiTe  at 
that  stage  of  the  proceediiiga,  sod  that  the  order 
must  be  dischai^ged  without  pirnadioe  to  airr  oider 
tribibh  the  judge  at  the  trial  might  fUnkflt  to  make 
as  to  production  of  doooments. — In  re  Wills'  7'rade- 
Marka,  aA.— [1892]  3  Ch.  201 ;  67  L.  T.  403. 

24a.  Documents— A fijUkivit — Su J^icitncy  —  I'rwluc- 
tion  of  docuTtientt  —  Privilege  —  Documrutt  rdatiwj 
tobfy  to  the  ctue  of  the  party  claiming  privilege, — In 
•a  aolion  of  trespass,  to  which  the  defenoe  pleaded 
was  ft  light  of  way,  the  plaintiff  made  an  affidavit 
of  documents  in  llie  following  terms : — "I  have  in 
my  posaession  or  power  certain  dociiments  num- 
bOTed  1  to  26  inclusive,  which  are  tied  up  in  a 
bundle  marked  A,  and  initialed  by  me ;  the  said 
documents  relate  soldy  to  the  title  or  to  the  ease 
of  the  plaintiiT,  sod  not  to  the  ease  of  the  defend- 
ant, nor  do  they  tend  to  MQpoct  it,wb«nion  fha 


plaintiff  objects  to  produce  the  same,  and  aaya  flMf 

areprivileged  from  jjnxluction." 

Held,  that  the  affidavit  sufficiently  described  the 
dooamenta  so  as  to  enable  the  ocHut,  if  it  tboq^ 
fit  ao  to  do,  to  enfotoe  prodnotion ;  and,  ooua* 

quently,  that  the  affidavit  was  sufficient. 

Taylor  v.  Uatttn,  27  W.  R.  106,  4  Q.  B.  D.  86. 
followed. 

Held,  also,  that  the  documents  so  described  were 
privileged  from  production  ;  and  that  the  fact  that 
the  affidavit  stated  that  the  doconunta  related  to 
ISm  ease  as  wen  as  to  the  titieof  Oo  plaintiftaod 

omittetl  to  state  that  (he  docimwnto  contained 
nothing  impeaching  tlic  chak  or  titleof  the  pjjiintiff, 
did  not  render  the  aflidavit  insufficient  for  the  pur- 
pose of  supporting  the  plaintiiT  s  claim  of  priv{leg« 
from  production. 

Bewiekt  Qraham,  29  W.  B.  436,  7  Q.  B.  D. 
400,  followed. 

McLetm  v.  Jonf«,  66  L.  T.  N.  S.  653,  40  W.  R. 
Dig.  182,  not  followed. — Buddeu  v.  WUkiHton,  CO. 
667. 

25.  Documents — Privileyr—  Baidr'ift'->/ — Ambi^- 
nation  by  solia'tor  of  trustee  in  liankrujitcy — IVoB- 
script  of  notes  of  examination — BatJcruptcy  Adt 
1683  (46  &  47  Viet,  c  68),  «.  27.— A  trustee  in 
bankruptcy  had,  imder  aeolian  87  of  tbe Bankruptcy 
Act,  iss;3.  obtunii'd  nn  ord^tor  the  examination  of 
oertain  persons,  including  the  bankrupt  and  the 
manager  of  a  bank  with  whom  the  bankrupt  had 
enterra  into  an  arrangement  in  reference  to  his 
bostnees.  and  had  obtained  a  transcript  of  the 
shorthaad  notes  of  the  eocamination  by  his  solidte 
of  those  persons.  He  subsequently  brought  aa 
action  agamst  the  bank  to  sft  !usi<k'  the  arrange- 
ment, and  in  that  action  ho  made  the  usual  affidavit 
of  documents,  in  which  he  objected  to  produce  the 
traneon^  on  the  ground  that  it  had  "  ootoe  into 
eodstenoe  for  tiie  pmpoeeof  fnnushing  to  bis  eolki- 
tors  evidence  to  be  used  in  this  litigation,  or  ia- 
fonnation  which  might  lead  to  the  obtaining  of 
sufh  f'vidoniir  for  thr  u^>'  ot  his  sdicttors,  to  enable 
them  to  conduct  thiu  litigation  and  advise  him  is 
reference  thereto." 

Held,  that  the  traaaoript  was  a  usnlaced  dooa> 
ment— £«at«yii r.Bat^MHt-Sbdk  JSMmm  Ox. 
cii.i).  sTi..  J.  344— [18«q  1  Oik.686;  6SL  J.Oh. 
509  ;  as  L.  T.  158. 

25a.  Di'>imint»—Vrivih<ie-"Ac(ivn  for  nf^Ugrmee 
—  Iliport  if  arci'lrid  iiuvh  Jn/  dt frndautjs'  utTiyini." 
An  accident,  upon  which  the  plaintiff  subsequentiy 
founded  an  aelion  for  negligence  againat  las 
defendants,  ooonrted  about  six  o'clodc  in  tho  wen* 
ing.  and  on  the  following  day  a  written  report 
thereof  wa.s  nuido  by  the  defendants'  sort-ant.  at  a 
time  when  no  action  had  been  commenced  or  evw 
threatened. 

Privilege  from  inspection  was  claimed  for  this 
report,  on  ^  grooad  tiiat  it  had  been  made  or 
hM  come  into  existence  solely  for  the  us«  of  the 
defendant  company's  solicitor,  in  antacipatiao  of 
this  action,  to  adviaa  tha  coaqiaBy  ia  wimiM 

thereto. 

Held,  that,  though  there  was  at  the  tiaas  of  Ifcs 
making  oi  the  ze^»t  ao  aolioB  began  «r  mm 
threatened,  the  dnsnmstaacea  of  Aa  eaaa  wma  aach 

as  to  raise  a  high  probiibility.  amounting  almost  to 
a  certainty,  that  litigation  would  ensue,  and  \hh' 
the  report,  having  como  into  existence,  in  vh'W  of 
litigation  reasonably  apprehended,  for  the  purpose 
uf  bdng  laid  before  the  defendants'  professions! 
adviser,  was  usTileged  Irom  impaotam  by  the 
other  iide^— CwIm  ▼.  LcmSim  Otmral  Ommihtu  Cku, 
aajib— 68  L.  T.  881. 
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26.  Doeumenit — Taking  photographs  of  dontmentt 
—Ord.  31.  r.  14;  ord.  o(),  r.  3.- The  court  has 
pow(!r  to  hHow  a  party  to  an  action  to  takr  photo- 
gTtiphs  of  documents  in  the  pussessiou  of  the  other 
party. — Lewis  v.  Karl  of  f.i'n'h.ihur'Htgh,  Q.tJi,'— 
[mm]  2  Q.  B.  191  ;  62  L,  J.  Q.  B.  4j2. 

27.  JnUrrogatories—ExhibttedumrmuomMy-^Pro- 
Hat  or  vmtueetMtn/ — Power  to  tet  <utdt  or  strike  out 

pari  of  a  Or',/.  ,11,  r.  7.  Ord.  r?l.  r.  7.  deals 
with  two  cH.seH — first,  where  iutt'rrogutorifs  are  | 
exhibit^ni  whi<  h  arc  in  tlieinst>lve«  unobjectionablo,  ! 
but,  by  retMun  of  the  circoiostaiioM  of  the  caec,  it 
would  be  unreaaouable  orTMcatiooi  to  call  upon 
tlw  part/ intonogatBd  to  aniwir  than;  leoondly, 
wltere  mterrogaCoriei  «i«  in  tiiciiunlTM  objeotion- 
able  by  miaon  nf  boiii^  prolix,  oppressive,  unneces- 
sary, or  scandalous.  In  tlic  first  case,  nil  or  any  of 
the  iiiterT< 'gatorieH  nmy  ln'  set  aside  by  a  jiulge'q 
order ;  in  the  aecond  case,  all  or  any  may  be 
•truck  ont* 

Where  any  party  objects  to  anawor  iatenoga' 
totiea  on  tmj  of  the  gniunda  mantianed  in  nde  7, 

he  is  entitled  to  apply  for  nu  order  tinder  the  mle, 
and  cannot  be  required  to  tnko  his  obji-ction  in  his 
affidavit  in  answer. 

The  fact  that  leavo  has  been  obtained  to  ad- 
minuter  interrogatories  is  not  a  bar  to  an  wippSotr' 
tion  oader  either  part  of  the  mla. 

If  Hm  judge  oonaiden  a  art  of  mteiTogatoriM  to 
be  as  a  whole  prolix,  oppn'swive,  or  uniifCfsNiiry,  he 
hae  power  to  strike  tbem  all  out,  though  mmw  of 
them  may  be  unobjoi'tinnablo. 

Mcllroy  v.  Duncan,  W.  N.,  1884,  p.  48,  and  .Sim- 
SROM  T.  Bailty,  :W  W.  R.  605,  24  a  B.  D.  727. 
ovamikd.— OopeitAetm  ShemUd,  CA.  66— £18931 
1 Q.  B.  «;  63  L.  J.  a  B.  167  :  67  L.  T,  eOft. 

ExBconoir— 

28.  Dormant  action — NtUot  ("  /  riitKl—A/ipltm- 
tion  fur  lixtvr  <<>  tMUf  trrit  of  tttjur.HtnUion — /{.  S.  C, 
188.3,  ord.  42,  rr.  22.  2;i ;  wt/,  6-1,  r.  13.— Ord.  64, 
r.  13,  doea  not  apply  to  the  issue  of  execution ;  and 
tharsfon  it  is  not  necessary,  in  an  aetion  in  which 
no  ppoo— dilig  liaa  been  had  for  one  year,  to  civo  a 
inondi*!  wHioe  of  intention  to  proceed  prior  to  the 
issue  of  execution. — Tmilor  v.  R«r.  {So.  2),  0B.1>. 
KEK.,  J.— 62  L.  J.  Ch.  391  ;  m  L.  T.  253. 

29.  Jiulgmrnt  d'htor — KKuniindion— Property  ur 
mmtu  of  Httit/yiii'j  juiL/ini  III  -  Old.  42,  r.  32. — Ord. 
42,  r.  32,  provides  that  a  judgment  debtor  may  be 
examined  "  aa  to  whether  any  and  what  debts  are 
owing  to  tho  debtor,  and  whether  the  debtor  baa 
WBj  and  wliat  other  property  or  means  of  ntia- 
fymg  the  judgment." 

A  judgment  di  btur  hail  dcpoHitvil.  liefore  the 
judgment  was  obtained,  with  the  judgincnt  cn'ditor 
a  d^>enture  bond  of  a  comuauy,  payable  to  bearer, 
for  £1,000  as  security  for  the  sum  off  £300,  and  the 
judgment  creditor  had  oommenoed  a&  aetioD 
agarnst  flie  company  to  reoover  the  amount  of  the 
bond.  Thi'  coinpany  obtained  leave  to  defend  that 
action.  The  judgment  was  for  £fi(X>,  and  the 
judgment  creditor  obtaiin><l  mi  order  for  the  exami- 
nation of  the  debtor  under  ord.  42,  r.  32.  The 
debtor  refused  to  answer  certain  questiorui  as  to  the 
vaUdity  of  the  bond,  and  the  indge  at  ohambers 
nd  tlie  oonrt  refoeed  to  order  bun  to  anawer  those 
qneations.    The  judgment  creditor  appealed. 

Held,  that  the  interest  of  the  iuagment  debtor 
in  the  bond  was  property  of  the  debtor  within  the 
meaning  of  ord.  42,  r.  32,  as  to  which  he  cuu)fi  be 
examined,  but  that  the  appeal  must  disniisaed,  the 
judge  and  the  oonrt  having  reioaed,  in  the  nawiai 
of  aidr  dimvlka.  to  ocdar  the  diibtor  to  aanrar  I 


these  qoetttoni.— ITcriMM  T.  JIpm,  OA.— 68  Lb  T. 

423. 

See  alio  PftAonoi,  46. 

I.NJITNCrriON — 

:U).  Undertaking  at  to  damagea — Interlocutory  in- 
Junction — Restraining  mUe  of  eham  Ditmistal  of 
odion  ai  trial— Mmmtrt  qf  damaget.—Tho  plaintiff, 
daiming  oertain  iharea  m  his  property,  obtained, 
on  piving  the  usmil  undertnking  as  to  damages,  an 
int<'rlo<  utory  injunction  restraining  the  shareholder 
and  his  mortgiigees  from  parting  with  the  shares. 

Before  the  trial  a  summoua  by  the  mortgagees, 
asking  that  the  shares  might  be  aold  and  the  pro- 
ceeds paid  into  oourt»  wm  anonwafnlly  oppnaaa  by 
the  ph&tifF  and  tiie  dwveholdn'.  Mtiw trial  Am 
liction  was  dismissed. 

Held,  that,  in  ascertaining  the  amount  of 
damagefl'imdfT  the  undertnkiiig,  nil  th<^  facts  must 
be  considered,  including  the  fluctuations  of  the 
market  during  the  oontmuanoe  of  the  injunction; 
and  that^^he  amount  payable  by  the  plaintiff  wae 
not  the  difhranoe  between  Hie  ptloe  Cn  the  dianv 

when  the  aetion  whs  dismissed  and  the  highest 
price  at  which  tht-v  hiui  been  quoted  during  that 
period,  but  the  difTerence  V>etween  the  price  when 
the  injunction  was  granted  and  the  price  when  the 
summons  asking^'for  a  sale  waa  iamea. — ManttU  v. 
BrOiak  Linm  Oo,  Bank,  tOUD.  BOX.,  1.— £18921  3 
Ob.  ISO;  61  L.  J.  Oh. 606;  67  L.  T.  171. 

31.  Undertaking  as  to  damages — Corporation-^ 
Interlocutory  tiv<M(cf»en*— Whara  aa  Mifsnin  iqjimo- 
tion  is  granted  at  tiie  bntanoe  of  a  oorponition,  the 

court  will. in  a  proper  case  allow  the  usual  under- 
taking in  damages  to  be  given  bv  the  corporation 
itself,  ami  nut  rt'<}iitre  the  undertaking  to  be  given 
by  some  responsible  individual  on  behalf  ot  the 
corporation;  and  the  same  practice  may  applj 
where  the  plaintiff  ia  a  loeal  boMcd.— JBu«  JfojaMy 
Loeal  Board  r.  LamtM  Wltbrwertk  €h.t  OB.0. 
KEK..  J.-H80S]  6  Oh.  280;  62  L.  J.  Ob.  88;  67 
L.  T.  41*3. 

32.  Undertaking  <t$\W^iamages — Interlocutory  in» 
Junetion — Married  woman— Sufficiency  of  under- 
iMng. — Wber*;  an"^  inteiiocutory  mjunction  ia 
grantt^l  upon  the  application  of  a  married  woman 
her  sole  undertaking  as  to  damages  is  sufficient. 

A  marrieti  womaii  living  and  carrying  on  business 
apart  from  her  husband  brought  her  action  for 
apeeiflo  paifonnance  of  an  alleged,  acpreement  ^ 
grant  a  lease,  and  nurrad  for  an  inteniooatocy  ni> 
junction  to  restrain  the  defendant  from  dealing 
witli  the  property.  The  defendant  alleged  that  the 
plaintiiF  hud  not  sutticieiit  separate*  property  to 
satisfy  her  j)re8ent  liabilities,  and  that  her  under- 
tiiking  in  ilamagea  would  be  illusory,  and  asked  for 
the  undertaldngi  of  SOOW  responsible  psnon. 

Held,  that»  amot  n  married  woman  was  for  the 
purpose  of  siung  in  the  same  position  as  a  feme  sole, 
no  distinrfion  cnuld  be  ma<ie  between  her  and  a 
male  plaintiff;  and  that,  tiierefore,  her  sole  mdsr- 
taking  for  damages  was  suffiolsnt.— Afcs  T.  (km, 
cn.v.  KEK.,  J.— 68  L.  T.  650. 

33.  UnderUiking  as  to  damages — Form  of  order^ 
Interlociitrtry  iiijuitction.~-TbB  dsfandants  in  an 
action  for  the  alleged  infringement,  of  a  patent 
moved  for  an  injunction  to  restrain  file  plaintiff 
until  the  trial  of  the  action  or  further  order  from 
continuing  the  publication  of  newspaper  advertiao- 
ments  threatening  legal  proceedings  or  liabilihr  in 
respect  of  any  manufacture,  use.tule,  or  puruiase 
of  the  patenteid  articles.  On  the  i2th  of  May  an  in- 
jnnotion  was  granted.  tTht  ragiatrar  prafaoed  the 
ovdsr  hj  m  imflBftnlrinf  hi'dsmign^nii  tha  jfut  ol 
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iSbit  defendants  in  the  ordinary  form.  The 
defendants  now  moved  to  vary  the  minutei  of  the 
order  by  omittinf?  the  undertaking  ai  to  damages. 

Held,  that  the  object  in  insisting  on  an  under- 
taking as  to  damages  io,  that  if,  from  the  ooort  not 
knowing  all  the  fjicts,  it  tiinis  out  that  an  in- 
junction was  granted  on  an  iiit^  rlot  utary  application 
which  ought  not  to  have  bet-u  t'^nti'd,  tht  u  the 
respondent  is  entitled  to  oompensatiou ;  and  that, 
the  order  bemg  in  the  natnra  of  »  final  order,  an 
undortikiiw  ai  to  danifeea  oof^  not  to  be 
iiiMrtod.— AmNT  V.  WUim  4k  Oib,  OEJ).  nK.»  J.— 
[1893J  2  Oh.  eS6;  68  L.  T.  748. 

IVTBBPIBUXBB— 
Si.  Affidavit  by  therijf—Coata  of~~Aj>i>liraUon  h/ 

thtriff  fttr  uUerfilmih  r  sttinmoiis — //.  S.  (J.,  1HH;1,  uni. 
fi7,  rr.  2,  17. — In  applying  for  an  interpleader 
sunimona  a  sheriff  need  nut,  as  a  general  rule,  file  an 
affidavit  in  support  of  his  application,  8uch 
affidavit  being  wholly  imncccssary,  and  if  he 
does  ao  file  aa  affidavit  he  will  not  be  entitled  to 
tiw  ooats  of  the  same. 

His  proper  course  is  to  wait  and  fWK>  if  an  affidarit 
ia  necessary',  in  which  tuwso  he  win  ask  for  and 
obtnin  an  adjoumiaeiit  for  an  atHduvit  to  be  fllsd. 
— Stocktr  v.  Httjijnrlij,  ij.H.D.    t;7  L.  T.  '11. 

35.  f^iillii/i  it'll  —  luUrrsl  ill  niihj'<-/-niiith  r — //.  N.  (\, 
IBS.'i,  •,ri!.  C)l ,  r.  '1  (a),  [h].  ^V^l(•rll  iiu  iipjiliuiut 
for  relief  by  way  of  interpleiider,  though  he  aoi'4»  not 
flbfan  tasf  specific  portion  of  the  sum  in  dispute,  has 
agreed  with  ona  ot  the  olaimants  to  do  what  be  can 
to  oppom  tiia  daim  of  the  other,  he  daims  an 
interest  in  the  siibjpct-matter  in  dispute  within 
ord.  57,  r.  2  («),  and  ho  "  colludes  "  with  one  of  the 
claimants  within  r.  2  {//),  and  ctinnot  apply  for  relief. 
— Marietta  v.  SoutJt  Americaut  tkc,  Co.,  (I.B.D. — 62 
Ii.  J.aB.8fW. 

Joinder  of  A«tions — 
86.  Aetiou/or  recovery  of  I'-AtifMion  of  jirrmi*e»  for 
hrtatik ^ wteHcmt — Claim/i  r  tujxuction — Joinder  of 
mpurmk  mauet  ^  adHtHt^Uaat  qf  court — R.  S.  C, 
ord.  18,  f.  2;  ord.  96,  r.  M.— A  writ  -was  iMoed 
clairuing  (1)  recovery  of  possession  of  promises,  (2) 
arrears  of  rent  and  niesiio  profits,  (IJ)  an  injunction 
to  rLstruiii  miisuiii  r  or  iliiniage,  (1)  (iaiii  if^'t  s,  and 
(5)  costs.  Tlie  defendants  entered  an  appeanutoe 
and  served  notice  of  motion  asking  that  the  writ 
might  be  set  aaids*  on  the  gnrand  that  the  leave  of 
tira  ooort  had  not  bean  obtained  for  the  joinder  of 

the  two  causes  of  aolion  relating  (1)  to  the  injunc- 
tion, and  (2)  tO  the  recovery  of  jKissensioii  of  the 
preiuiacs. 

Held,  that  though  apetpetual  injunction  might 
be  relief  inconsistent  wnbUte  tocms  of  ord.  18,  r.  2, 
yet  an  interlooutoiyinjanation  iiaa  within  the  tarma 
of  tta  rule,  bsfaig  a  substitute  fbr  danuuea  which 

might  be  aBsosHcdTfor  the  continuing  breach  between 
the  issue  of  the  writ  and  the  trial  of  the  action. — 
Rtad  V.  Wotton,  (  H.D.  sn..  j.  5.i6— [1893]  8  Oh. 
171 ;  62  L.  J.  Ch.  481  ;       L.  T.  209. 

37.  Claim  ayaimt  tjctcutor  as  guch— Claim  against 
executor  fur  itrramal  wrong — Right  Is  join  nicA 
ofauiM— Ord.  18,  r.  5.— The  earlier  paaagxiq^  of  » 
statement  of  daim  in  an  action  againat  exeontors 

alleged  that,  in  {consideration  of  certain  services 
which  the  plaintiff  performed  for  their  testator  in 
his  lifetime  and  at  his  request,  the  testator  had 
promised  the  p'll'"t'*^  to  bequeath  him  the  sum  of 
£5,000,  but  that  the  testator  had  not  doM  SO. 
Than  oama  two  pangtaphs  olaiming  the  same  sum 
in  the  altenatiTe,  aa  againat  the  oafandants  per- 
soiially,  on  the  ground  that  the  defendants  had,  by 
undue  influence  and  fraud,  induced  the  testator  to 


break  Ium  contract  with  tha  r***"*^  as  tO  Iwving 
theplai&tiff  the  above  sum. 

Httdi  that  theee  two  panmphs,  as  they  showed 
a  cause  of  action  against  the  defendanla  in  tbair 

private  capacity,  and  without  any  refannoa  to  the 

extate  of  the  testator,  could  not,  under  ord.  18,  r.  5, 
be  joined  with  the  claim  against  the  exeontors  as 
such.    WhitvBtirtk  T.  IkK^iAiin,  O^ud.  817—68 

L.  T.  21«. 

J  UDG  JIENT— 
38.  Joint  debt — Summon*  under  >.rrder  14 — Judg^ 
iNsnt  Of/ainit  tme  de/endmd — Lrave  to  either  d^endamlt 
to  de/md — Part  foynrnd  of  debt  by  the  one  dywdanf 
—Plra  of  ree  judimta  by  the  other— Ord.  14,  r.  5.— 
In  an  action  against  two  defendants  to  recoTer  a 
debt  ill  which  one  defendant  submitH  to  judgment 
and  jwiys  irn-rt  of  the  debt,  but  the  other  defendant 
obtauis  leave  to  defend  upon  a  summons  under  order 
14,  the  plaintiiF  nia^,  under  ord.  14,  r.  5,  proceed 
with  the  action  aguiut  the  remaining  defendant, 
and  on  obtaining  judgment  may  issue  exeoation  far 
so  much  of  the  debt  as  remains  unpaid. —  ITeoO  T* 
•Amms.  OJL— 68  L.  T.  51A. 

Particulabs— 

1}1>.  iJrder  /or  particxUart — Non-comuliante — Ordtt 
to  ditmiu  ttctioti  ij  part{ctUar$  net  atlivrrrd  within 
ctrtain  time— Ord.  19,  r.  7 — Action  ehown  by  par- 
ticular»  to  be  frivolous  or  itmtiotu—'^Tktpleadiiigi" 
—Ord.  25,  r.  4.— An  order  made  «li  n  plaintiff  to 
deliver  partiaalaM  ot  his  daim  mdsr  ora.  19,  r.  7* 
may  include  the  term  that  the  action  shall  be  dis- 
missed unless  the  particulars  arc  delivered  within  a 
certain  time. 

Stmldt  ,  the  words  "  the  pleadiugH  "  in  ord.  25,  r. 
4,  include  particulars. — Daveu  v.  Ihntiiick,  C.A.  181 
—^1803]  1  Q.  B.  16d;  62  L.  J.  Q.  B.  114;  67  L.  T. 

Pakties— 

10.  Actim/or  tke  neooerjf  laHd—Tiiie  qfpUutif 
tif—Kifititaim  t^o—Ftnon  in  whom  leyal  etkdeireekd 

not  n  jKirty — Judicature  Act,  1873  ['66  &  37  Vict, 
c.  G6),  «.  24,  aub-Bectious  1  aiid  4  ;  i.  25,  $i'h-$ection 
II.  —  A  person  who  seeks  to  recover  possession  of 
laud  upon  an  equitable  title  must  make  the  person 
in  whom  the  legal  estate  is  vested  a  party  to  tiM 
action.  — .4 //<rn  v.  Woods,  C.A. — 6H  L.  T.  143. 

•!()».  Ihxtth  of  one  of  aervral  defnuUiHt* — Change 
of  parties  -Adioti  retnitted  to  onuUi/  amrt — .IfjVico- 
IwM  ly  admtiutfrator  ^  doeeatid  d^mdant  U>  Sigh 
OoHrt--8umnum$  tomneeed  or  diemin  JmriodieUem 
iif  High  Court— Validity  of  order  of  rnnitter— 
II.  S.  V'..  1883,  ord.  17,  r.  »—C<m.dy  CourU  Act, 
IHSH  (:A  &  52  Vid.  c.  I.'J),  t.  t!").  An  action  was 
brougnt  in  the  High  (!]ourt  against  several  defend- 
ants, whom  it  was  sought  to  make  severally  liable 
on  a  oontnmt.  On«  of  the  defandanta  having  diad, 
the  plaintiA  obtained  an  order  WMnftUng  tilte  aefioai 
to  the  county  court  under  section  65  of  the  County 
Courts  Act,  IShS.  The  action  was  tried  in  the 
county  court  against  the  other  defendants,  and 
judgment  was  given  in  their  favour.  The  adminis- 
trator of  the  deceased  defendant  applied  to  the 
Ui^h  Go«irt  under  ord.  17,  r.  8,  for  anordsr  tiiat  tb« 
plamtifBi  might  be  oompdled  to  ntoeead  with  Hm 

action  against  him,  or  tliat,  in  iTwhuH,  tll8  llUlMI 
might  be  dismissed  against  hiiu. 

Held  (affirming  the  decision  of  the  Divisional 
Court),  that,  tlie  action  having  been  remitted  to  the 
county  court,  the  High  OoQct  liad  no  joiiadialigai 
to  make  an  order. 

The  order  remitting  the  aotian  was  not  void; 
temble,  it  was  not  iri«gidBr.--Aiile  ▼.  J)»tk»  OJL 
673— [1893]  2  a  B.  m 
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41.  Decrasfd  person — No  Ifyul  jttrioiutl  rfjinnniia- 
tivf — Prtxrfding  in  ahatna — R.  H.  (.'.,  1883,  »nl.  16, 
r.  46. — On  the  tnjo  construction  of  ord.  16,  r.  46,  it 
is  iweeMMfy,  in  order  to  bind  the  estate  of  a 
deoeMefl  peraon  who  haa  no  legal  personal  repre- 
MiitstiTe,  that  the  order  of  the  court  nlioiiM  state 
that  tho  jmlge  haa  proceeded  in  the  absr-in  i>  of  any 
p*?rHon  ro|)rospntin(af  or  entitlfd  to  represent  tho 
ffltate  of  the  deceascMl  j)»>r8on,  or  has  appointed 
■ome  peraon  to  repireeent  such  estate. — /are  RitJur- 
n>n,  Scattt  r.  Btffhoe,  OR.S.  <IBL,  1.  56S->62  L.  J. 
Cb.  7U8. 

42.  Joiadero/de/tHdaai—R.  S.  C,  1883,  ord.  16, 
r.  II — Fbreigtur  rmdent  out  of  juriulittitm — Order 

to  add  at  defendant— Di<  r<tii,ii  W  Si  \  WIU.  4,  r. 
42,  »,  8. — Where  there  are  two  joint  contractors, 
and  an  action  in  hnm/^lit  iipiiinst  one  only,  tho 
other  being  a  foreigner  resident  out  of  the  juris- 
dietion,  the  defendant  is  not  entitles!  as  of  right, 
andflr  ord.  16,  r.  11,  to  hanra  the  other  joint  oon- 
tnutor  added  as  a  defendaiit. 

Held,  further,  that,  upon  the  facts,  tho  court 
ought  not  to  order  that  the  other  joint  contractor 
should  h*'  addefl  as  a  defendant. 

Semble,  that,  under  ord.  16,  r.  11,  the  court  has  a 
discretion  to  order  other  defendants  to  be  added, 
but  that  such  disoretioik  ooght  to  be  exercised  as 
asarly  as  possible  in  aooiwdaiMe  with  the  principles 
vpon  which  a  plea  in  abatement  would,  before  the 
Judicature  Act,  have  succeeded  or  failed. — Wilton, 
Smm,  <{•  Ck.  v.  Haicarres  Brook  Steamship  Co..  c.A. 
486-ri8!Jai  1  a  B.  422  ;  62  L.  J.  U.  B.  24^;  68 
L.T.S1S. 

43.  Joinder  of  jdaintifftt — Action  /<■!■  nhui'Ur  - 
Claims  for  several  iflai)d*rs  Sfnthen  of  differmt  j»-r»in)» 
— Ord.  16,  r.  1. — By  ord.  I'i,  r.  1,  "  all  persons  may 
be  joiiied  as  plaintiffs  in  whom  the  nght  to  any 
valin  daimed  u  allied  to  ndat,  whether  jointly, 
MveraDy,  or  in  the  attaimtiire." 

Two  pUuntiflii  joined  in  an  action  for  slander, 
and  delivered  a  statement  of  i  liiim  iilleging  h<  vcrfil 
different  slanders,  some  of  one  ])laintiflP,  and  some 
of  the  other. 

Hdd,  that  the  plaintiffs  were  inipnqierly  joined, 
and  UuA  they  roust  elect  which  plaintiff  would 
piroceed,  and  that  so  much  of  the  statement  of 
claim  as  telated  to  the  other  plaintiff  mnst  be 
struck  out. 

H<*>th  V.  Bri$ri«',  •!  Q.  B.  D.  41)6,  and  Hort  v, 
Jtwniey,  17  Q.  1!.  I>.  (i2.j,  discussed. — Smidrn  v. 
Wiidtmith,  Q.II.O.— £18931  i  Q.  B.  771 ;  62  L.  J. 
aB.404. 

44.  Non'joinder  of  plainti'fft — Action  hi/  on-  ttunut 
intommou/orii^uiytorevenion — Action  for  breach  of 
eei/emud—Sevmmn  o/  revenion  after  demise.. — One 
tenant  in  common  of  a  reversion  is  entitled  to 
maintain  an  action  for  injury  to  the  reversion  with- 
out joining  his  co-tcimiits  uh  jilaiiitifTs. 

Pleas  in  abut<?ment  being  iilxiliNhed,  it  can  only 
be  a  qut^tion  for  the  disonjtion  of  the  judge  at 
chambers  whether  the  non-joinder  of  aaoh  oo- 
tenants  ooght  to  be  a  gtonad  faritqAlg  ihe  aetion 
until  thflrf  are  joined. 

An  action  may  be  maintained  by  one  tenant  in 
coninion  of  u  rever?iin!i  fnr  lin'ii<  }i  of  a  co%'enant 
running  with  the  hiini,  vvitiiout  jtjimler  of  his  co- 
tenantN  in  eoimuoii  fix  jiliiiiitiffs,  where  the  sever- 
ance of  the  reversion  takes  place  after  the  demise. — 
RoberU  t.  HnOand,  «.a.I>.  494--[1893]  1  a  B.  685. 

4.J.  Reprrteutation — Trade  union — Action  of  tort — 
Adiott  againM  dfffnda.'t  at  repretenting  all  the 
member » — *•  Haviny  the  tame  interest  in  one  cause  or 

mmUer^-^Ord.  16,  r.  9.— Ih«  plaintiff  anad  tha 


defendants,  who  were  the  presidents  and  officers  of 
certain  trade  unions,  "  as  well  on  their  own  behalf 
as  on  behalf  of  and  as  i^roaonting  all  the  members 
of  each  of  the  lOoialieB  to  whioh  they  respeotiTely 
belong,"  for  malidoaaly  and  wrongfully  indneing 
certain  persona  to  break  their  oontraota  with  the 
plaistiif,  and  claimed  damages  and  an  injunction. 

Held  (athnning  tho  decision  of  the  Queen's 
Bench  Division),  that  the  members  of  the  trade 
unions  had  not  "  the  same  interest  in  one  caose  or 
matter  "  withhi  the  meaning  of  offd.  19,  r.  9,  and 
the  words  above  set  out  must  be  struck  out. 

Tho  words  of  ord.  16,  r.  !>.  only  extend  to  persons 
who  have  or  chiim  some  beneticiril  projirietary  right 
which  they  are  asserting  or  defending  in  the  cause 
or  matter.— 7'(;/i/'i'r^<in  v.  HiismII  ami  Others,  c.A. 
S21— [18931  I  U.  B.  435 ;  62  L.  J.  <4*  B.  300  ;  66 
L.  T.  4M. 

46.  Ripreirutation—Perean*  having  (K«  snnv  intertd 
in  one  eauae — Order  tuttkarmi^  tme  or  more  to  d^tnd 
on  behalf  of  alt— Ord,  16,  r.  9.— By  one  of  the  roiea 
of  a  labour  protection  league  it  was  provided  that 
any  member  who  became  permanently  disabled  by 
an  acciileiit.  wits  ctititUHl  to  have  a  levy  made  forllia 
beuetit  on  all  the  iiieuib(?r8  of  the  league. 

The  plaintiff  brought  an  action  against  the 
president  ;ind  secretary  of  the  league  for  the  purposa 
of  enfordog  his  rights  under  the  rule,  and  im^ied 
to  the  judge  in  chambers  for  an  order  aothonsiag 
the  defendants  to  defend  the  action  on  behalf  of  ml 
the  other  members  of  the  league,  who  numbered 
about  4,000.  The  application  wan  opposed  by  the 
defendants,  but  th«?  judge  ujjide  the  order. 

Ueld,  that  the  order  was  rightly  made. — Wood 
McCartlni,  Q.a.i>.  02S'C188^1  Q.  B.  77»;  es  ImJ. 
«.  B.  373. 

47.  Skinder—KmbarraM^ngdefenee. — Tha  defend- 
ant in  an  action  of  slaader  denied  by  his  defence 
having  spoken  the  words  alleged  in  the  statement 
of  elaiiii,  and  set  out  in  his  defence  other  words 
which  he  aduiitti'd  having  spoken,  and  which  he 
allegwl  were  tnie  in  substance  and  in  fact. 

Held,  that  this  pleading  was  emharrassing,  and 
that  the  paragraphs  containing  the  words  a£iiitted 
by  the  defen&nt  ooght  to  be  struck  out. — Rauam 

Bmige^  <k.BJK  377— [1893]  1  Q.  B.  571 ;  62  L.  J. 
aB.SU;  6SL.T.717. 

48.  Striking  «Afindh»—8kattm*»^ 

intf  relief  not  aalked  Hy  larn—R.  B.  ff.,  1885,  ord.  19, 
r.  '21  ;  ord.  20,  r.  4.  By  the  writ  in  a  partnership 
action  tho  jilaintiff  claimetl  an  account  of  the 
partnership  dealings  botwec>n  himself  and  the 
defendant,  and  an  injunction  restraining  the  defend- 
ant from  dealing  with*  the  partnership  assets.  The 
plaintiff  delivered  a  statement  of  claim,  in  whioli 
he  alleged  that  the  defendant  had  made  certain 
represr>iitiitii)nM  in  him,  on  tho  faith  of  which  ha 
p4ii(l  to  the  defendant  a  premium  of  £1,300.  Ha 
also  idleged  a  eounw>  of  conduct  on  the  part  of  the 
defendant  entitling  him  to  damages,  and  claimed, 
in  addition  to  the  relief  sought  by  Um  writ,  tlia 
return  of  tha  said  premium,  and  damagei. 

Held,  that  the  statement  of  claim  was  irregular, 
inasmuch  as  it  sought  r.'lief  siilistutitiftlly  <lilTiTent 
from  that  claimed  by  the  writ,  and  ojM'nit*^!  to 
prevent  a  reference  to  arliitnifinu  ;  that  it  wms  not 
an  alteration,  modification,  or  extension  of  tho  writ 
within  the  meaning  of  ord.  20,  r.  4  ;  and  that  it  must 
he  struck  out. — 0»ve  t.  OrMr,  CBJ>.  XBK.,  J.  369 — 
62L.  J.  Ch.580;  68  L.  T.  254. 

Bbceiver — 

49.  Sq^tHahle  swciitiow— Fafcirs  layary  or  sarai'nji 
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—Judxcaturr  Ad,  1R73,  «.  80,  M6-IMf6m  The 
court  has  no  jarudictiun  toaftpomt  •  reoeivnr  nf  thn 
future  salary  or  earnings  of  a  judjfraent  dflitor. — 
Htdmn  ▼.  Millagt,  CA.  354— [1893]  1  a  B.  dol ; 
6tL.  J.aB.MO;  68L.T.  SiM. 

Salb  by  ConiT— 

60.  SharM  in  i"iniifiny — Order  for  Milf — //.  S.  C, 
lS.S;i,  i,r7.  .'tit,  /■.  ■-'.  —  Till'  I'xpri'SHion  "goods"  in 
the  Kules  of  the  8ui»roint:  C*»urt,  issa,  ord.  30,  r.  2, 
laolndes  shares  in  a  limited  company,  and  if,  for 
"aajiutaiidniiBoiaiit  reason,"  it  is  desirable  to 
!»?•  tMBi  sold  at  onoe^  they  may  be  sold  nndar  the 
nUe  in  a  pending  action. — Emng  v.  Davits,  cn.D. 
KB.,  J.  6M7— £1^93]  ^  Ch.  216;  62  L.  J.  Ch.  661  ; 
68  L.  T.  844. 

BsomuiT  10&  OonB/^ 

51.  ObHnfcr-r&inn — Ftmigner — DefendatA  ntiding 

out  of  j'urisdirt it'll  —  Cnuutfr-rldiui  (irisiui/  nut  o/ 
same  muttrr  </.i  r/aim,  -Wliori'  h  cDiiiiftT-olaiiii  urii«'a 
out  of  the  fMion'  iii>itt4T  as  the  cluiiii,  so  thut  the 
counter-claim  is  in  reality  iu  the  nature  of  a  defence 
to  the  claim,  the  court  will  not,  in  its  discretion, 
ocdar  th«  defendant  to  seoohty  for  the  coats  of 
tta  «oiniter><Iaim  meray  beeanse  be  is  a  foreigner 

iwllllinf  out  of  the  junsdictinn. — Neck  v.  Taylor, 
OA.  486— [1893]  1  a  B.  jUO ;  US  L.  T.  399. 

02.  Hew  trial — Smmtyfor  eo$ts  of  mofi'on— 

Foreigner  resident  (ifir^tt't. — ^The  plaintiff,  a  foreigner 
rwrident  abroad  and  having  no  property  within  the 
juriM<liotioii,  was  ordered  to  give  security  for  the 
costs  of  an  action  brought  by  him  in  the  Queen's 
Bench  Division.  At  One  trial  with  a  jury  the  verdict 
and  jodgmsot  wen  Mteied  for  uia  defeudante. 
The  pudntUF  moved  tor  a  new  trial,  and  the  defend- 
ants appliod  that  tlii>  jilaintifT  should  b«  ordcrt'd  to 
give  Rocarity  for  the  costs  uf  the  motion  for  a  now 
trial. 

Held,  that  the  prop^^r  practice  was  to  make  tho 
l^pUoationin  the  first  instance  at  chambers,  subject 
to  an  appeal  direct  to  thaCSoortof  Appeal.— ^fieititten 
T.  Tayhr,  8<m$,  A  Oo.,  O.A.  MS— [1893J  2  Q.  B. 
10S. 

StRIKINQ  OUT  PlILVDINOS- 
5S>  ^ivolout  action — Midiou  to  </('ii;/./<<  -Rules  of 
Btmrem  OwrC.  1883,  ord.  25.  r.  4.— The  plaintiff 
dwmed  as  beir-at-hw  of  a  testator  who  died  in 

1774,  and  alleged  that  the  (l(  fi>nil  int?*  were  in 
possession  as  tni8te<«  of  the  t<wtjitor'8  will.  Suuio 
of  thii  (IcffiulantR  travorsotl  thiH  allegation  by  their 
defence,  whilst  the  remainder,  without  delivering  a 
defence,  put  in  evidence  in  denial.  On  a  motion 
bj  aU  ue  defendants  to  dismiss  the  action, 

Hdd,  that,  as  the  evidence  in  support  was  not 
distinct  run!  conoluaivo,  and  that  as  some  of  the 
defendants  had  put  in  a  defence,  the  motion  failed. 
—Fkldur  T.  AsMom,  OHJk  ux.,  J.  621—418  L.  T. 
428. 

84.  FlmdingraMnyqtitaHma/hw — Ord.  25,  r.4. 

— AppUcation.s  under  ord.  2j,  r.  4,  to  strike  out 
pleaaings  or  stay  proceedings  on  the  gruuntl  that 
the  pleadings  disclose  no  n^nsonablr  cause  of  .-u  tion 
or  defence,  are  not  intended  to  supply  the  place  of 
demorrers,  except  in  frivolous  cases,  and  the  court 
will  not  entanain  moh  aa  amtliflatjoa  if  the 
pleading  raises  an  importaat  qneraon  «l  lav. 

An  application  to  strike  out  a  MtuttMuenk  of  elaini  or 
stay  proceedings  may  be  made  by  the  defendant  in 
a  proper  case  b^'fore  tiling  his  defence. — Aituruey- 
Gtneral  of  the  During  nf  lAinMster  v.  LotidoH  and 
North-WesU-rn  Ruihmy  <'„.,  C.A.— [1892]  8  Gh.  274  ; 
62  L.  J.  Ch.  271;  67  L.  T.  slO. 

65.  ^tiking  Ota  daim — Delay. — The  court  refosed 
■n  ifplioilioii  bf  Hne  dalendant  to  itriks  out  tb« 


statement  of  claim  as  frivolous  and  vexatious  upon 
tho  >fr«und  of  delay,  the  pleadingft  having  closed 
and  thn  action  havin^^  b-  en  set  down  for  trial — 
Orot4  V.  Jiarl  Howe,  cu.u.  MOB.,  J. — 62  L.  J.  Cb. 
342. 

Ree  also  SSAOIiei,  47,  48. 

56k  Netiee  of  irittl — Chawjf  of  venue  by  order- 
Party  entithd  to  ten  day$'  notice  from  date  ef  order— 
Ord.  20.  r.  5  ;  Ord.  36,  rr.  1,  14.— By  ord.  88,  r.  1, 
where  no  place  of  trial  is  named  in  a  statement  of 
claim,  the  place  of  trial  shall  be  Middlesex  unless 
otherwise  ordered  by  the  court  or  a  judge. 

The  plaintiff  comniHTu  ed  an  action  in  the  Liver- 
pool District  RegiHtry.  and  delivered  *  atatement 
of  fllaim  in  which  no  place  of  tnal  waa  nanied.  Ho 
order  at  to  the  place  of  trial  was  applied  ior.  Oa 

the  ir>th  of  March,  1H92.  the  plaintiff  i^TO  IIm 
defendant  notice  o^  trial  at  Liverpool  AaUBi,  tto 
( omniissiondiQrfor  iriiidi  waa  flzad  for  tto  38tb 

of  March. 

Upon  a  summons  for  directions  taken  out  by  the 
plaintiff,  the  diataot  tmiatCBr  oa  the  19th  of  March 
made  an  order  far  4m  tcU  of  die  aolion  bjr  a  jnxy. 
and  that  the  pl«bili9*a  Botioa  of  trial  at  uvaipool 

.should  stand. 

IleM,  tliiit  the  notice  of  trial  for  Liverpool  was 
a  nullity,  and  although  the  registrar  bad  jurisdic- 
tion to  change  the  venae  from  Middlesex  to  Liver- 
pool, he  had  ao  powtr  thereby  to  depave  the 
delBndatit  of  Ms  rigbt  to  ten  da  ja*  notioe  el  trial, 
or  to  put  him  luider  terms  to  take  short  notice.— 
Lfukier  v.  Trknnn,  Q.B.D. — *37  L.  T.  121. 

57.  iVofc'ee  of  Mai— No  n,,n,  delivered— Oitimf 

noti'-r  if  trial  hi  fur r  1 1 piriitn'U  <•/  fluw  f^r  reply — 
Hii/ht  if  jiliiiittiir  t"  i/i''  fiic/i  iii'ti<'  <t(r,nt—R.  S.  C, 
iss;!,  ord.  27,  ;-.  I. J;  "rd.  '.Hi,  rr.  II,  1">.  -A  plain- 
tiff who  has  not  delivered  a  renly  cannot  give 
notice  of  trial  of  the  action  until  the  expiration  of 
the  tine  allowed  ior  delLT«iim  a  reply— that  ia, 
nntil  the  expiration  of  twentf-ooe  days  after  tte 

defenee  ;  because,  no  reply  lia\nnp  be»>n  delivered 
under  rule  l;{  of  order  27,  the  pleailinf^n  are  not 
closed  until  the  exjiiration  uf  the  time  allowed  for 
reply,  and  no  notice  of  trial  can  be  given  until 
anar  that  time. ^Rtdtitison  v.  (Caldwell  attd  Another, 
Q.B.D.  364— [1883]  1  O.  B.  519;  62  L.  J.  Q.  B. 
252;  68 HT.  218. 

See  alao  PBAOnoB,  7. 

5S.  Place  of  trial — Local  venue  provided  hyttatute 

— Abolition  of  loctil  vrmiet—Ord.  36,  r.  1. — ^By  ord. 
36,  r.  1,  "There  shiiU  Ix^  no  local  venue  for  the 
trial  of  any  action,  cxoejit  where  otherwise  provided 
by  statute." 

Held,  that,  all  existing  local  venues  having  been 
abolUhed  by  the  Jodicatare  Act,  1875,  the  excep- 
tion in  ord.  36,  r.  I,  operates  only  in  favour  of  looal 

venues  created  by  statutes  passed  since  the  Jodiea- 

tiir.'  Act,  INT.'),  iitnl  does  not  have  the  effect  of 
reviving  local  venu»>8  created  by  statutes  passed 
prior  to  that  Act. — Ducklrtf  v.  flnll  [htrk*  Gk, 
u.B.D.— [1893]  2  Q.  B.  93;  62  L.  J.  0.  B.  449. 

Writ— 

.j9.  Si  rvicr  —  Kunii/n  i-i>riMir<itii>n  —  Shiirrhctldm 
retident  in  Kiujlaud — Service  on  tigent  in  Enyland — 
fUUtng  oiide—R.  S.  V.,  1883,  ord.  9,  r.  8.— A  forei^ 
onporatioin,  tlion|^  having  the  majorite  of  tti 
dunehdlderB  reaid«Bt  in  Kngland,  and  uriag  a 
London  agent  with  a  London  office,  but  carrying  an 
no  princi^  or  material  part  of  its  business  in  tkk 
country,  ia  not  liable  to  bo  sued  in  an  JtoffSA 
court. 

Secrico  of  •  writ  of  snmmnna  oa  tto  ofmk  b 
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London  aoi  Mid«  on  tlie  gronnd  of  wmt  of  Jitria> 
diition.— AHiBodk  v.  CumAeiiuwi  Qtm  Ptak  Oik, 
OE.D.  m.,  1.  204-C180S]  1  Gh.  aeSi  6ft  L.  J.  Oh. 
347  ;  68  L.  T.  155. 

60.  Sertnce — Furtiyn  corporation — Head  officer — 
A.  8.C.,onU  9,  r.  8.— The  deouion  of  tbe  IXvUonal 
Gmirt  (67  L.  T.  V.  8.  909)  that  the  penon  aerred 

with  tno  writ  was  not  a  "head  officer "  of  the 
defendants  within  ord.  9,  r.  8,  affirmed. — (JMiruj 
Ordrr  of  La  Soiatt  VntOH  dm  aaarie§  Cfamrt,  O.A. 
—67  L.  T.  606. 

81.  8erviet—Fort^  df/tmlatU--"  JWton  carrt/iuy 
on  buiiiiiM  in  nnnu ctlur  than  hit  ount" — Forfujuer 
midiny  ubrootl — Claim  for  injunction — Imhc  of  cwf 
current  writ  for  tervirt  out  of  jurisdiction — R.  S.  ('., 
18S3.  orJ.  11,  r.  1  (f);  orii.  48a,  r.  U.— By  ord. 
48a,  r.  11.  "Any  person  oattying  on  liaiiiiesa 
'Within  the  jntisdiotion  in  a  name  or  slyloollier  than 
lui  own  name  may  be  sned  in  suob  name  or  style  aa 
if  it  were  a  firm  name  ;  and,  bo  far  us  tlir  n.iture  of 
the  camj  will  jjerinit,  all  rules  relating  to  proceedings 
against  firms  (fball  apply." 

A  foreigner  resident  abroad  was  the  proprietor 
of  a  newspaper  called  the  Xt  ii>  i'ork  Herald,  printed 
«nd  puUuhed  at  New  York.    He  had  an  d&ob 
wiffam  the  jnriediotion,  over  the  door  of  which  was 
tiie  name  of  the  newsjuipcr,    the   office  being 
occupied  by  a  telegraphic  corrt'siKjndent  for  the 
puxpoee  of  transmitting  news  to  \ow  York.  At  the 
head  of  one  of  the  columns  of  the  newspaper  were 
the  words,   "  Ntw  i'ork   //rra/<Z  -Jamee  Gotdon 
Bennett»  poprietor."    Copies  of  the  nmrepaper 
WOTe  ooeanonally  sold  there.   Hie  phiintiff  fseaed  a 
writ  <if  siimiiiDtis  against  the  X  r  J' Htruld, 
claimiug  damugos  fur  an  alleged  libel  which  had 
been  published  in  the  news^^aper,  and  an  il^unotiOD  { 
against  any  futun*  publication.  1 
Held,  by  the  Queen's  Bench  Division,  that  ord.  i 
48o,  r.  11,  did  not  efipfy  co  at  to  allow  lenice  of  I 
tiin  writ  of  canunom  npon  the  proprietor  of  the  I 
nswipaper  abroad,  evenu  he  were<  urryin^  on  hiisi- 
nesR  within  the  jurisdiction  under  ;i  luimr  or  ntylc 
other  than  his  own  name,  and  timt  Ic-iv."  ought  not 
to  bt*  given  under  ord.  11,  r.  1,  to  issiiu  a  concur- 
rent writ  for  service  uimn  him  out  of  the  jurisdic- 
tion, although  an  injunction  to  restrain  the  Dublica- 
lion  of  the  Hbel  was  clahncd.  no  Kioanas  being 
shown  for  apprehending  thai  the  pnfiication  of  the 
libel  would  bo  repeated. 

TIeld.  by  the  Court  of  .\i>pe«d,  that  tlio  proprii  tur 
of  the  newHjtaper  did  not  csirry  on  business  within 
the  jurisdiction  in  a  name  or  style  other  ttian  his 
own  name,  and  that,  therefore,  ord.  48a,  r.  11,  did 
not  apply.— JDe  BnnaXm  New  Vurk  BmM,  O.A. 
481— [18B3]  2  Q.  B.  9Tn ;  62  L.  J.  Q.  B.  685 ;  68 
L.  T.  658. 

62.  IService — Foreign  dtfendant — **  Penm  WTying 
on  ftwsi'nsst  within  the  JmritdietioH  «i»  a  fame  or  ifyU 
ttthtr  Mm  kit  wm  name  " — Foreigner  rendent  oftrood 
— Service  on  manager  at  place  of  hiuineet  within  iht 
jurisdiction— It.  S.  C,  1883,  ord.  48(*,  r.  11.— The 
defendant  was  a  foreigner  residing  and  carrj-ing  on 
husiuMis  abroad,  but  also  "  carrying  on  business 
within  the  jurisdiction  in  ft nsuM  OT  itjleoihMr  than 
his  own  name." 

Held,  that,  on  the  authorify  of  JSwsseB  Cbaife- 
/or<,  37  W.  B,  701,  23  Q.  B.  D.  526,  oid.  48a.  r.  11. 
did  not  apply  to  a  foreigner  resident  abroad  ;  and 
therefore  the  writ  could  not  b*»  served,  under  rule  3, 
on  the  deff  ndaut's  manager  at  his  place  of  business 
within  the  jurisdiction. — St.  Gobain,  Channy,  and 
Cirejf  Co.  v.  HojfermaoH't  Ageneif,  C.A.  563—41893] 
2Q.B.96, 

68.  Smieeqfcomunent  writ      ^  tkejwitiie- 


Uen—AeUM^oftoH—n.  S.  C.  1883,  orrf.  11, r.  I  fg), 
— ByB.  S.  0.,  1883,  ord.  11,  r.  1,  serrioe  oolof  iha 

J'urisdiction  of  a  w^rit  of  smuiuons  may  be  allowad 
y]  whenever  any  jiei-son  out  of  the  jurisdiction  is  a 
noceesary  or  proper  party  to  an  a<.tion  properly 
brought  against  some  other  person  diUy  served 
within  the  jurisdiction. 
Held,  thai  oloiue  (9)  anpUee  to  an  notion  of  tort. 
The  plaintiff,  an  nnoisouirged  banbrnpt,  bronriit 
an  action  for  malicious  prosecution  against  K.  iS:  Co. 
(Limitetl)  and  K,  The  prosecution  of  which  the 
plaintiff  complained  had  been  carried  on  at  the 
instance  of  K.  &  Co.  (Limited);  E.,  who  was  the 
manager  of  a  London  depot  of  K.  &  Co.  [Ijimited) 
having  laid  the  infonnation  against  the  plaintiff. 

The  registered  office  of  kT  ft  Co.  (Liuiited).  a 
company  incoqiondt  il  imdcr  the  ComnanicR  Act, 
181)2.  was  in  Beiiast.  K.  had  been  duly  served 
^vithizl  the  jurisdiotion  widitha  wiiim  tlia  plain- 
tiff's action. 

Hdd,  that  leave  ought  to  be  granted  to  serve  a 
conconeni  writ  on  K.  ft  Co.  (limitsd)  at  their 
registered  ottoa  in  tnkuL—Oiwt  t.  £mw,  Q.B.D. 
394— [1893]  1  a  B.  419;  62  L.  J.  a  B.  M2;  68 
L.  T.  296. 

64.  Bantee  out  0/  the  JttriuNeUon — Action  againtt 

defendant  within  the  jurinlirtiun  and  defendant  out  of 
the  jurisdiction — Vonciirreiit  writ — Action  vrtijterly 
brought  against  defendant  within  the  jHrinliction — • 
ftrd.  11,  r.  1  (gj. — stevedore,  while  engaged  in 
discharging  the  aBI|0  of  n  ah^,  fell  throuch  a 
hatchway,  in  oonaegDenoe,  as  was  allqged,  of  the 
negligence  of  tiioee  m  charge  of  ^e  dim,  and  sus- 

tained  injuries  from  which  he  died.  His  widow 
brought  an  action,  under  Lord  Campbell's  Act, 
against  the  brokers  of  the  ship,  who  carried  on  busi- 
ness in  London,  and  the  owners  of  the  ship,  who 
carried  on  business  and  resided  in  Scotland.  The 
writ  having  been  served  on  the  brokers,  the  nlain> 
tiffohtainM  an  order  at  dtambers,  ondsrora.  11, 
r.  1  (5),  giving  bt-r  leiive  to  issue  a  concurrent  writ 
for  service  out  of  the  jurisdiction,  and  to  serve  the 
same  on  the  owners  in  Scothmd. 

The  Court  of  Anpeal,  considering  that  the  plain- 
tiff had  made  the  Mokers  defendiuits  to  the  action 
merely  for  the  papoee  of  being  able  to  sue  tha 
SootcB  ownen  in  tiw  Bnglish  Ccwrt,  held  that  the 
action  was  not  "properly  brought"  against  the 
brokers  within  the  meaning  of  ord.  11,  r.  I  (g),  and, 
thfn  fore,  that  service  on  the  owners  in  Scotland 
ou^ht  not  to  be  allowed.  - IFittod  V.  Oalbraith, 
J'fiiihn.Lr,  .{■  Co.,  c.A.  3!)o— [1893]  1  Q.  B.  577  ;  62 
L.  J.  U.  H.  248;  68  L.  T.  421. 

60.  Service  out  of  the  juriediction—Contraet 
**  which,  according  to  the  temu  thereof,  ought  to  be 
jierformeil  urithin  the  juriedirtion" — Ord.  11,  r.  1 
(e). — The  plaintiff,  a  civil  engineer  carrying  on 
business  at  Newcastle,  was  employed  by  thedefend- 
aitts,  who  had  undertaken  to  ixinstmct  docks  in 
SrMiin,  to  design  and  superintend  the  construction 
Of  the  same.  By  the  terms  of  the  contract  between 
the  j^mitatr  and  the  defendants  the  plaintiff  was 
to  prepare  drawings  and  menifloationa,  to  take  oni 
quantities,  and  to  soperintond  the  ocnstmotion  of 
the  docks  in  consideration  of  a  oommiasion  of  £$ 
per  cent,  on  the  total  cost  of  the  works.  He  was 
not  to  be  required  to  \<f  constantly  in  attendance, 
but  was  to  visit  the  works  during  their  construc- 
tion once  in  every  three  months,  and  to  have  a 
oompetent  assistant  constantly  in  attsndanoe  to 
superintend  the  conatmotion.  HiowMtobapaid 
travelling  expeii^^i  s  in  connection  wiA  his  Wtta 
(say,  £40  British  sterling  per  visit),  wad  tiie  ^nad 
ooaainiMion  waa  to  b«  pajule  in  «Mh  aa  foUowa 
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vis..  £1  10b.  per  cent,  upon  the  contract  price  of 
each  contract  )i.<<  and  wiioii  it  was  made,  and  the 
remaitiing  £3  U)h.  jht  cent,  at  the  expiration  of 
pvery  three  months  on  the  valae  of  the  work  done 
during  throe  such  niontha,  Hubject  to  tho  retention 
of  a  certain  amount  aa  security  for  the  perfonn- 
•noe  of  the  plaintiff**  daties,  which  amount  was  to 
be  paid  to  the  plaintiff  within  seventy-five  days 
after  the  works  had  been  finiilly  eomiilctod  to  the 
defendants'  satigfantion.  The  coutriict  did  not  in 
express  terms  provide  whore  thme  payments  were 
to  oe  ma(ie.  The  plaintiff  sued  for  n  Imlanoo  payable 
to  him  under  tho  coutrsct. 

Held,  that  the  tma  oomtniotion  of  the  oombaai 
and  tiw  oiraanMlBiioeB  under  wbk^  vm  entend 
into  was  that  tho  pnymonta  to  tiM  pIliBtiff  were 
to  be  luHilc  !it  Newcastle;  and  therefore  leave 
might  hi^  pivi'ii  til  issue  h  oonourreut  writ  in  the 
action,  and  serve  notice  thereof  upon  one  of  the 
defendants,  a  foreigner  resident  out  of  the  jwiB* 
diotkn,  under  ord.  11,  r.  1  («). — Thompmm  T. 
/Wmer,  c.a.-[1s93]  2  Q.  B.  80. 

66.  Srrvicf  out  of  the  jiiritdi'ction — Furrifjt)  drfeml- 
ant--Servicf  of  mttire  of  writ — Ai'i^  ■ir^iwi  I'H'Irr 
prataL — foreign  defendant  rr«idont  <>ut  of  t}ir- 
Jniiidialioa  waa  eerred  with  notice  of  a  writ  ui 
■amnions.  Bi»a|ipMi«d  to  the  writ  onder  proteet, 
tiie  appeaniiM  «mteiidng  on  ^e  uatgin  a  memo- 
randum that  it  was  entered  under  protest  in  order 
to  preserve  the  defendant's  riglit  to  oV»jeit  to  tho 
juriHilictiiin. 

Held,  thai  the  defendant  could  pi  ojterly  enter  an 
appearance  under  protest  without  loMuig  his  right 
to  object  to  the  jutiediotion. — Firlh  de  Hon*  t.  Dt 
Lot  Rivtu,  Q.B.D.  493— [1893]  I  Q.  B.  768  ;  62  L.  J. 
Q.  B.  403. 

67.  BMemU^mdierHd  writ — Appmmnrr—Ainmd' 
ment  oj  tndonement  —  Sammotu  for  /lulipnent  — 
R.  S.  r,,  1HS3,  oril.  3,  r.  6;  or<l  H,  r.  1.— A 

SlaiiitiiT  comni»>ncc>d  an  a<;tion  by  serving  upon  the 
efendant  a  writ  indorsed  with  a  claim  for  a  sum 
of  nionqr  lent,  and  for  interest  in  the  nature  of 
Uiliqiiidated  damages.  The  defendaiit  entered  an 
i^peannoa  to  thia  writ.  On  a  unwKww  for  jndg- 
moit  under  ord.  14,  r.  1,  nnoonditioiral  leave  to 
defend  wiia  grantpd.  The  jiliiintiff  then  by  leave 
auitride*!  lii«  indurHcnieut  by  atrikii-g  out  the  claim 
for  interest,  so  iis  t.i  make  his  writ  specially  indorsed 
within  ord.  r.  U,  and  afterwards  obtained  leave  to 
enter  final  jadgoient  npoa  a  new  snmnionii  nnder 
Old.  14,  r»  1. 

Held,  timt  the  defendant's  appearaaoe  to  the 
original  writ  must  stujul  itn  an  appearance  to  the 
iiuieutltsl  writ,  itiid  tliut.  tho  defendant  having 
api>efire<I  iu  »  s] uN  iiilly-imlorsefl  writ,  the  master 
had  jurisdictiuu  to  give  leave  to  enter  final  judg- 


Gumm  T.  SmaU,  imi}  2  Q.  B.  oM,  40  W.  &. 
ig.  ira,  diw«— d.  —  AuifcN  T.  BaM,  q.aj>.  86 


-[IS93]  1  Q.  B.  198;  82  L.  J.  a  B.  176;  67 

L.  T.  623. 

68.  S})fciuUtj-iuthirt,eil  vrit JSauJc  cJiarget" — ■ 
Liquidated  drinaui!  ■  IHIIa  of  Ksrhangr  Art,  1882, 
(46  <fe  46  Vict,  c.  61).  s.  57— Ord.  3,  r.  G;  .W.  14, 
r.  1.— In  an  action  on  a  bill  uf  exchange  the  writ 
WM  spMiall}  indorsed  under  ord.  3,  r.  6,  with  a 
Olaim  for  tiie  amount  of  the  bill,  and  also  2s.  9d. 
"bank  charges." 

Held,  that  by  the  expression  "  liaiik  cliurgcs  " 
expenfieH  nf  ixiting  \\  i  re  refcmMl  to,  ami  tlmt  as 
expenses  of  noting  are  made  liquidat^Hl  damages  by 
'*  I  «7  of  the  Bills  of  Exchange  Act.  1S82,  this 
I  m  good  special  indorsement. — Dando  v,  Bodent 


Q.B.D.  285— [1893]  1  Q.  B.  318 ;  62  L.  J.  Q.  B.  339  ; 
68  L.  T,  90. 

68.  BpeeiaUy-ifidortedwn$-—Oani»ii  — 
Ifn  atmrmfiA  of  pn-formm^ — Onf.  S,  r.  V;  ord.  14, 
r.  1. — Tlie  defendant  agriY-d  tn  pay  £210  to  the 
plaintiff  if  be  would  deliver  to  the  defendant"*  bus- 
uand  certain  bills.  In  an  action  to  recover  the 
£210,  the  writ,  which  was  specially  indorsed  under 
ord.  3,  r.  6,  did  not  aver  that  the  plaintiff  had  ds> 
Uverad  the  bills  to  the  defspdaat's  poaband. 

Held,  that,  notwithsfaading  the  nonHmracat 
of  performance  of  tile  condition  precedent,  it  waa  a 
good  special  indorsement. — Bnmtv  r.  Ckamherlyu, 
Q.B.D.  800-{1888]  1  Q.  B.  488 ;  68  L.  T.  413. 


70.  SfteHaUy-iiidornf  d  writ — Dishonoured  ( 
Ni4ice  of  dishonour— Onl.  14,  r.  1.— To  entitle  the 
holder  of  a  cheque  t»">  sign  final  judgment  against 
tho  drawer  under  ord.  14,  r.  1,  upon  a  writ  indorsed 
with  a  claim  for  the  amount  of  the  cheque,  wlliA 
has  been  dishonoored,  the  indoiaensent  must  oon* 
tain  an  allegation  of  notloa  of  dMioa«Hir  to  tb» 
drawer  or  of  facts  dispensing  with  it.— FHUku^  T, 
(Iroattnor,  (i.h,l> — 61  L.  J.      B.  717. 

71.  SpeHalltf-indorted  writ — Awnt^Mery 


■  ij  ,11 


(>nl.  3.  r.  fi.~The  plaintiffii 


indorxeti  their  writ  iig!iinst  the  defendants  as  fol- 
lows:  "  The  plaint  itr^'  ciaim  is  ivgainst  the  tlefend- 
ants  as  makers  of  a  joint  and  several  promissory 
note  dated  the  11th  of  April,  18<)2,  for  £36  6b.. 
ns4  pMaUe  bj  certain  instalments  in  VMpeot 
whereof  default  hss  been  mad*.  Partionlars. — To 
balance  of  moneys  cmiag  npoo  the  «id  pmmlssnry 
note,  £24  (xt." 

Held,  that  this  was  not  a  gool  special  indorse- 
ment.— MancltftUr  Advanrt  aiicf  Ditcount  Jtauk 
WaUim,,  Q.B.l>.— 88  L.  J.  Q.  B.  158 ;  68  L.  T.  167. 

See  also  Ahmiralty.   l-^J;   HA.VKRi  rTry.  i^J; 

COMeANY.   3<)  ;   IllVOlieK,    U-UH;    I.ANIiLuUl)  A.VD 

Tenant,  lO;  Limiiaiioxs,  Staute  ok,  2; 
LuM AXio,  4 ;  MoaxuAOK,  4-6 ;  Paruakkkt,  2-& ; 
Patimt.  4;  Pbobatb,  18-22. 

PRACTICE  (IRELAND):— 

1 .  Appeai — due  ttattd  In/ futtieu-'Apptai  to  Comrt 
ff  Appeat—m  A  21  Vtd.  &  43.  a.  6--^Miififfcw>» 
(irt/awl)  Ad,  1877.  «.  24.— Section  24  of  tlie 
cature  Act  does  not  repeal  the  definite  prohibition 
of  ajipeal  whii  h  whs  jireviously  enact«ii  by  par- 
ticular statiitt^s.  No  appeal,  therefore,  Ues  from 
the  decision  of  the  Divisional  Court  as  to  what  is 
the  nroper  answer  to  be  given  to  the  questkna 
rsised  by  a  case  stated  by  j  ustices  to  take  the  ojunion 
of  the  Divisional  Court  in  a  dvil  matter. — Marwtg 
v.  Copeland,  C.A.(Ir.)— 32  L.  R,  Ir.  419. 

2.  Ajtjteal — "Criminal  eaute  or  witter" — Jurit- 
dirtiou  of  Cburt  o/  Afpeal^Jiidieatttn  (irrfaad) 
AH,  1877,  «.  00.— An  araee  made  by  fbe  Qoesn^ 

Bench  Division  nttarhing  a  constable  for  refusing 
to  aid  the  sheriff  in  the  execution  of  a  writ  is  a 
judgment  in  a  "  criminal  cause  or  matter,"  and  no 
appeal  lies  to  the  Court  of  AppeaL — Atlornty- 
(ftneral  r.  KUmmtt  aA.  (Ir.)— 38  £.  B.  fr.  220. 

3.  Appeal — Umth  of  retpondent^CcntinintKj  pro- 
cirdingt — ApptlUwt  urtjlrHitig  to  proceed —  Ord.  17, 
r.  8. — He  plaintiff,  in  an  action  for  specific  per- 
formsaoe.  appesled  from  a  jodgmont  ilismisriiia 
fbeaotion.  After  the  notice  of  appeal  was  okvw 
the  defendant  di<»d.  The  pluintiff  t/)ok  no  steps  to 
revive  the  action ;  thereupon  the  heir  and  i>ersiinsl 
rejiresentative  of  the  decoas*-'!  defi-ridfiiit  rvvive«i 
the  action.  The  plaintiff  failed  to  prt)CO«>d  with  the 
aijpeal,  and  the  new  defendants  appUed  to  the 
Ooort  of  Appeal  to  dirsot  the  plaintiff  to  proossd 
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flMwwift^  and  in  dsfaolt  that  the  ifipaal  be  du- 

Held,  that  the  propor  coursfi  for  the  now  dofend- 
■ats  to  have  adopted  was  to  have  given  tho  order 
reviving  the  action  to  the  registrar,  and  that  on 
thta  boqg  done  the  appaal  would  have  been  listed 
IB  ili  tanL—Ndan  t.  Margiti*  of  27ro{gA«dla,  aA. 
(Ir.)— 31  L.  R.  Ir.  84. 

4.  Cosft — Vmuud — QoiatimfA  tturt—KUdiun 
pttitiou  —  Motion  for  aHackmetU  —  OoiU  of  three 
eouiuel— Corrupt  and  Illefjnl  Prartices  Act,  1883  (46 
«t  47  I'ict.  c.  31),  ».  44,  Dub-»ection  3, — There  is  no 
fixed  rule  absolutely  limiting  for  tho  purposes  of 
taxation,  as  between  party  end  party,  tne  number 
of  counsel  to  two  upon  a  molioo-in  the  Oonuuott 
Law  Division. 

A  motion  for  attachment  for  contempt  of  court 
by  interfering  with  thn  trial  of  a  pondiiif^  rloctioii 
tion  is  an  originating  motion  in  tho  Queen's 
ck  Division,  and  the  costa  of  it  are  taxable 
acooidinfl^,  and  are  not  governed  by  section  44, 
iab*seotion  8,  of  the  Oormpt  and  Illsgal  PraolicM 
Act.  iss:}. 

All  order  iiuide  ui)On  such  a  motion  is  on  order  of 
tho  (iuoi  n'H  Hfinch  Division,  not  iiii  order  in.  thn 
election  petition  matter,  and  is  properly  signed  by 
the  registrar  of  the  division. — In  n-  South  Mrath 
EUdion  Petition,  Q.B.D.  (Ir.)— 32  L.  R.  Ir.  40". 

5.  CoiU — Coitt  leiued  after  nntice  of  appttU — He- 
imnalofjttdgiMnt—LiahUittj  of  solicitor  to  reftmAr— 
Where  after  service  of  notice  of  appeal  the  uneoeil 
fol  party  levied  his  coats,  and  the  jndgment  was 
iiftoi  vvfirds  roverstMi, 

Held,  that  the  party's  solicitor  was  responsible 
for  repayment  of  no  eosti  in  deiudk  hu  client 
refanding  them. 

In  swu  a  case  an  order  for  repayment  should  be 
asked  for  at  the  hearing  of  the  appeal,  and  the 
costs  of  a  motion  for  the  porposs  will  not  be 
allowed. — Fitsmmiet  T.  Jvrdant  AA.  (Ir.)— 82 
L.  B.  Ir.  112. 

6.  Cbste— Chiwa— JcMon  fo  tdiMSth  rfght  1o  ma- 

ihorr  -  Plaintiff i*  right  "proved — Atloruey-dencrnl  not 
cfjiiteifiinj  —Cost*  of  Crown. — In  an  action  against 
the  Attorney-General  and  other  defendants  to 
establish  the  plaintiffs'  right  to  seashore  the 
Attorney-General  did  not  actively  oootMt  the 
plaintifib'  claim,  bat  did  not  admit  the  aame  until 
their  right  had  been  established  by  evidence  at  the 
trial. 

Ucld,  that  the  Attomey-Gteneral  was  not  entitled 
to  be  paid  his  costs  of  action  by  tho  plaintitfs.  — 
Kilmer^  v.  Attonujf-aamuit  v.c.  (Ir.}— 29  L.  U. 
Ir.  320. 

7.  Cf'tlt — Taxation  hetwrrn  jnirty  anil  ixirty — C«ji/.i 
of  action — Costs  of  one  iutie — Third  roumel — Bt- 
fre$hera. — Taxation  of  ooelB  referred  back  to  the 
tmjdag  master  for  allowance  of  certain  itema. — 
MahcUm  w.  WCullagh,  v.c.  (Ir.)^81  L.  B.  fr.  147. 

8.  CMso/diMmwrv— (fcrftyieafa^^^ 

Ord.  31.  r.  24.— Applicattons  for  a  oertafioate  under 
ord.  31,  r.  21,  as  to  costs  of  discovery  cannot  bo 
granted  by  the  jud^e  who  presided  at  the  tii  il  | 
^filAM  made  to  him  at  the  trial  before  he  leaves  the 
court  or  its  prediicts.—. 4  uron's  Be^  Co.  TwiUt 
Q.B.T).  (Ir.)-30  L.  K.  Ir.  01(5. 

9.  I  Math  of  dejtndaut — Order  to  carry  on  jm'Ceetl- 
inga  against  penonal  reprtseiUatiir —  Timr-  -  Ordrr  17  ; 
crd.  528,  r.  7. — An  order  that  further  proceedings  in 
HP  aotian  be  carried  on  against  the  personal  repre- 
sentative of  a  deceased  cwfendant  is  an  order  for 
leave  to  aaMnd  within  ord.  28,  r.  7,  and  must  be 
acted  on,  if  no  fine  is  tbercni  limited  for  ao  doiof  « 


within  fourteen  days  from  its  date.— JWwa  T. 

Owen,  v.c.  (Ir.)- ai  L.  B.  Ir.  94. 

10.  yoUe$  of  Mat-attviee—Oompidation  of  Um 
— Ord,  64,  r.  9. — Where  an  order  made  in  court  on 
a  Saturday  gave  liberty  to  tho  plaintiff  to  serve 
a  notice  of  trial  on  that  day,  and  where  the  service 
of  such  order  was  not  made  at  the  Dublin  offices  of 
the  defendant*!  aoUoilor  mlQ  aflsr  2  p.n.  on  the 
same  day. 

Held,  that  under  the  oircnmstanoea  ord.  64.  r.  9, 

did  not  invalidate  the  service.  That  order  only  ap- 
plies where  it  is  essential  to  find  a  terminm  a  quo 
lor  the  computation  uf  subsequent  periods  of  time. 
—Broume  v.  Reid,  Q.U.D.  (Ir.)— 30  L.  li.  Ir.  tili*. 

11.  Oriyinatiny  tunimons — Service — Indnr^f  mi  ut  uf 
service— Affidmni—R.  S.  C,  1891,  onl.  !>.  r.  IC: 
ord.  67,  r.  6. — Ord.  67,  r.  6,  applies  to  the  service 
of  anoriginating  summons,  wUdi  should  be  indorsed 
after  sorvioe  in  the  manner  pnmded  hj  ord.  9» 
r.  IG,  and  the  affidavit  of  sornoe  dioiaU  verify  tiie 
making  of  Buch  indorsement.— jBlraitflM  T.  BrouaOf 
v.c.  (Ir.)— 29  L.  R.  Ir.  3t>S. 

12.  Oriyinatiny  suinmms— Service  nut  of  jarit- 
dictioii — Ord.  11,  rr.  4,  10.-  Tin  (  ourt  has  power 
under  ord.  11,  rr.  4,  10,  to  give  liberty  to  issue  a 
concurrent  originating  summons  for  service  out  of 
the  iuiadiatton.— /a  re  Merdman'*  2Viwfa,  M.B.  (Ir.) 
— 3IL.B.Ir.87. 

13.  Parties — Third  party — .ipplication  for  leave  to 
serve — Ord.  16,  r.  49. — An  application  in  the  Chan- 
cery Division  for  leave  to  serve  a  third  party  aotioe 
under  ord.  16,  r.  49,  should  be  made  by  motion  on 
notice  to  the  parties  in  the  action. — Maquojf  v. 
Aduir,  v.c.  (Ir.)-29  L.  R.  Ir.  3(39.  [8ae  alw)  Amns 
V.  Bunburt/,  29  L.  B.  Ir.  41(i.J 

14.  TVirftef — Third  party— OovenanU  in  ham  of 

adjacent  plots    Inde<nni(<j — Ord.  IG,  rr.  49,  53. — 

A.  's  predecessor  in  title  demised  lands  to  B.  in  1872, 
and  covenanted  to  make  a  new  street  beside  tliem. 
In  1890  A.  deuiise<I  adjacent  lands  to  C,  aud  in  this 
lease  0.  covenanted  with  A.  to  complete  and  finish 
all  new  streets  on  lands  abutting  on  these  lands,  ao 
far  OS  A.  was  boimd  to  do.  subject  to  oertain  tenns. 

B.  brought  an  action  iipainst  A.  ehiiiuing  damages 
for  breach  of  the  covenant  in  the  lease  of  1872.  A. 
sought  to  join  0.  at  »  defendant  vndar  ocd.  18, 
r  49 

'  Held,  that  A.  under  tibe  eimumitaufles  was  not 

entitled  to  do  SO. 

Application  for  directions  under  ord.  16,  r.  53, 
should  be  made  by  motion  on  notice,  and  not  by 
summons— iforrt«  v.  Kennedy,  Q.B.U.  (Ir.^ — 30 
H  B.  Ir.  481. 

15.  Pleadiny—Xeu'  assigmneni — Reference  in  reply 
to  "  lartirnlars  "  previniijff  furnished — R.  S.  <'., 
1891,  onl.  19,  rr,  6,  17  ;  ord.  23,  r.  (i. — In  an  ai.ti(  n 
against  a  solicitor,  as  fiduciary  agent  and  trustee  uf 
the  plaintiff,  for  loss  sustained  by  negligent  and 
improper  invastaiettt  ol  funds  belonging  to  the 
plaintiff,  the  ctefandant  pleaded  (Inter  alia)  t\w 
Statutes  of  Limitation.  The  plaiiitifT"  in  his  reply 
alleged  that  the  defendant  hail  committi'd  a 
fraudulent  broach  of  trust,  and  tl  at  he  wits  not 
entitled  as  trustee  to  the  benefit  of  the  statutes, 
and  said  that  '*  full  particulars  of  such  fraudulent 
breaches  of  trust  have  been  famished  to  the  de- 
fendant by  the  plaintiff." 

Held,  that  that  the  reply  was  ba<l  and  should  be 
set  aside,  first,  because  it  was  either  an  unnocessiiry 
repetition  of  the  statement  of  claim  or  an  attempt 
to  makennew  oaee;  and,  seoondly,  because  it  did 
not  OOOply  irith  Old.  19,  r.  8,  WUioh  requires  the 
parlioalan  to  be  slalad  on  the  faoe  of  the  plead- 


^  Kj,  ^    by  Google 


^61         Praitice  (Irel'jnd),  DIGEST.  PHtuipal  and  Swtlg.  1»2 


in^s.'-JTM^fafM  T.  Cbribr,  VM.  (Lr.)— 89  L  B.  Ir. 

3(H. 

16.  itotw't>ier--.P<ictors»— giireftaryf  of  aeeouMtt— 
JurmUdinti. — Notwithstanding  the  discharge  of  • 
nofliver,  the  court  has  jumdiotion  to  •atohatce  bia 
accounts.— re  Edwardi  (JfiMtv),  L.J.  (bll— 31 
L.  E.  Ir.  242. 

17.  Ruetvtr — RjuitahU  erteution—Depotit  reeeij'f 

in  Joint  nam f*  of  ttf/>  wl'iuf  itnd  anf>ihrr—*^,J\tni  i,r 
cimrriiient  " — Ord.  M,  r.  27. — A  recoivpr  was  ap- 
j)oint<3d  by  way  of  equitable  execution  i>f  the 
interest  of  a  indgment  debtor  in  n  deposit  rweipt 
held  in  the  Joint  names  of  the  judgment  debtor 
Mid  taaOae,  vna.  though  the  whole  bene&oial 
tntenat  in  tin  fond  was  in  the  judgment  debtor.  - 

O'Donovan  v.  (Inggin,  Q.B.D.  (Ir.) — ;io  L.  11.  Ir.  ol9. 

18.  Aeeiver  —  EmiitaUe  exeeuHtm  —  Jtidgmtnt 
deHoi'i  tmmeff  in  laumf$  kanit. — Hum  t*  no  need 

to  appoint  a  receiver  of  a  sura  of  money  du'-  to  a 
juds:nient  ilebtor  in  a  baile»''s  hiuids,  tis  thi-  mouey 
can  be  seized  by  the  sheriff  under  a  writ  of  fi.  fa. — 
MorriH  V.  Tiu/lnr,  r.A.  (Ir.)— :12  L.  li.  Ir.  14. 

19.  Hicnritij  fur  cmU~Phtiu(iff  jM-riiiniitntiij  rf^i- 
dmt  iiiit  iif  jitrisdicti'in,  but  fiarimj  mil  ntaie  irit/iiii 
it — A  ffkiavit  as  to  defence  o»  thr  meriU — Common  Lnto 
Protxdure  Ureland)  Ad,  IMS  (IG  «fc  17  Vict,  c.  113), 
«.  SSL — A  plaintiff  permnnflntly  reaidcnt  ont  of  the 
jnffadiotion  mmy  be  oompelled  to  gire  leourity  for 
the  costs  of  the  action,  althouffh  he  has  real  estate 
within  the  jurisdiction  ;  and  for  the  purposes  of  an 
application  for  such  Ko<;urity  the  existence  of  a 
defence  is  sufficiently  shown  if  the  affidavit  ntutes 
flint  the  defendant  "  has  a  defenoe  u]>i>n  the 
SNriti,"  witbioat  diaoloaing  hie  CMe.  Where  the 
sffldnrit  Is  made  by  n  defendant  wboee  knowledge 
is  personal,  and  against  whose  veracity  there  is  n<i 
suggestion,  such  affidavit  is  fairly  "  sati-ifactory  " 
within  section  o'l  of  the  Common  Law  Procedure 
Act,  18o3. — Catetf  v.  Otrk  Ua$  Contumrra'  Co.,  c.A. 
(Ir.)— 90  Lw  B.  b.  71S. 

'in.  Stijiifstmiii'i,  —  /'»fr — Eiiforrnw  td  if  urdrr  (f 
Chuhcrrt/  l)iri$ii>n  in  Kntjlaud — II  ilru.  r.  !)<),  *.  .'» 
—Ord.  4.3,  rr.  5,  7. — An  order  to  aooount  wtis  made 
■gainst  the  defendant,  an  Irish  peer,  by  the  Chancery 
IMvinon  of  the  High  Court  of  Justice  in  England, 
and  an  exemplification  of  it  enrolled  in  Ireland 
pursuant  to  41  Oeo.  3,  c.  9(),  s.  An  application 
was  made  for  leave  to  appoint  a  sfHjuesttntor  over 
the  estates  of  the  deft>ndunt  in  In  land. 

Held,  that  the  order  could  only  l>e  enforced  by 
the  process  of  attachment  prescribed  by  tlie 
statute,  and  that,  although  tliat  fORMdy  was  not 
available  against  ttie  defendant  bgrnMOll  of  his  being 
a  peer,  there  was  no  jurtedifltion  to  issue  a  sequestra- 
tion to  enforce  obedience  to  the  order. —  Vimnnitt 
Kilworth  V.  Lurd  Mountauhtll,  M.u.  (Ir.)— 31 
L.  B.  Ir.  81. 

81.  WrU^Serviu  out  of  jurisdiction — Defendant 
re$ident  in  England — Offer  and  arcrplance  bi/  prtff— 
Ord.  11,  r.  1  (e)  (f).— The  defendant,  who  was 
floating  a  company  in  England,  wrote  to  D.,  a 
stockbroker  in  Duoliu,  otfering  him  a  specified  fee 
and  oommiasion  in  consideration  of  the  coiupany 
going  to  allotment  and  D.  allowing  his  name  to 
Iw  used  as  broker.  D.  aooepted  the  offer  by  signing 
bis  name  at  foot,  and  sent  it  by  post  from  Dublin, 
addressed  to  the  defendant'.s  a^ent  in  En^^laml. 
along  with  a  letter  in  which  he  stated  that  hi.s 
asseptance  was  (jh  the  distinct  understanding  that 
H.  {ajx  English  lirm  of  stockbrokers)  also  joined. 
The  compsngr*!  prospeotua  was  issoM,  and  H.'s 
name  did  not  appear  upon  m  the  company's 
EngHsb  brokrr;  but,  notiritbsfeanding  this,  D. 


dii!  not  withdraw  his  name,  and  acted  as  Dublin 
hmiter  until  the  company  went  to  allotment.  D., 
having  been  adjudicated  bankrupt,  his  assignees 
brought  an  notion  in  Indand  to  reooTsr  the  agreed 
remuneration. 

Held,  that  the  oourt  had  power  nnder  ord.  11, 
r.  1  (/).  to  give  leave  to  serve  the  writ  in  England, 
there  being  a  concluded  contract  entere<i  into 
within  the  jurisdiction  by  the  jxwtiug  of  D.'s 
iicc<  ptance  in  Dublin,  and  there  being  evidence 
from  which  a  jury  might  infer  that  he  bad  waived 
the  term  requiring  the  appointment  of  U.  as 
brokers  in  England  :  and,  further,  that,  under  the 
circumstances  of  this  case,  the  balance  of  convenienoe 
was  in  favour  of  the  action  being  tried  in  Dublin-— 
.Maamchy  v.  Trower,  Q.B.O.  (Ir.]h-30  L.  B.  Ir.  4<K>. 

92.  Writ  —  Spnial  imbnemmt  —  "  Sbttememt  nf 

rtaim" — Signatm-f  -Ord.  3,  r.  6 ;  »rdrr  14. — In  order 
to  enable  a  plaintifT  to  obtain  final  judgment  on  a 
sneciHlly-ind' irs.-d  writ,  t!i.-  iud  irseiiii-nt  of  the 
claim  tnusi  l>i>  headed  "  statement  of  claim,"  and 
must  be  signtnl  at  the  foot* — f  VMStd|y  T.  iPAletmf 
r.A.  (Ir.)-  3J  L.  II.  Ir.  3tJ8. 

rKE.SCRIPTION.— See  LiouT,  2-4;  WAV,  2. 

miNCIPAL  and  AGENT:— 

1.  JSitftile — Authoritif—Sale  of  lawl—SfieeiJIc 
performanee. — An  estate  agent  has  no  aothon^  to 
enter  into  a  oontraet  for  sale  of  real  estate  unless 

he  has  erpri  ss  authority  from  the  vendor  to  sign 
such  contract.  —  tUadbum  v.  Moi>re,  CU.U.  K£K.,  J. 
39-(Jl  L.  J.  Ch.  674  ;  67  L.  T.  267. 

'1.  Sale  of  land — Vmdor  and  purchase — Payment 

of  dtj)0»it  t4t  vendor**  fnfirit/yr — Recovery  of  depotit  ou 
taie  yvlii'i  ii/F  ■•  /.iiiliiUti/  '7"  ^'*tici("r — Fi'lliiiciinj  trutt 
mmi'ij. — I'pon  a  wile  of  land  the  purt!h:wer,  in 
acconiance  with  the  conditions  of  sale,  paid  to  the 
vendor's  solicitor,  as  agent  for  the  vendor,  a  deposit 
upon  the  purchase-money.  The  vendor  being 
unable  to  make  a  good  title,  the  sale  went  off,  and 
the  purchaser  sued  the  vendor's  solicitor  to  recover 
the  dej>osit-inoney. 

Held,  that,  as  the  solicitor  received  the  money 
solely  as  agent  of  the  vendor,  the  action  would  not 
lie  against  him  at  the  suit  of  the  purohaser. — MUU 
V.  (ioHltoH,  C.A.  411— C1898]1Q.B.  850;  82  L.  J. 
Q.  B.  232;  0«  L.  T.  H4. 

3.  I'ndiKlotitd  I'riiicifxil — fAat>ilUy  fir  amtract*  if 
agent — Secret  limitutiou  of  agent's  authority — Ci-rdd 
girett  tit  agent  akme. — The  orwoaiy  role  of  law  thnt 
a  principal  is  UaUe  for  the  aots  of  his  agent  wUeh 
are  within  the  authority  usually  confidinl  to  an 
agent  of  that  character,  notwithstanding  Bf>crpt 
limitations  upon  that  authority,  applies  also  where 
the  existence  of  any  phucipal  was  unknown  to  tlie 
Iicrson  contraoling  With,  and  f^img  ovedit  to,  the 
agent  alone. 

W.  supplied  goods  to  an  agent  H.,  on  H.'s  sde 
credit,  in  ignorance  that  H.  had  prinoipala.  F.  ft 
Co.,  who  were  in  fact  H.'s  i)rincipals.  had  allow»^ 
H.  to  appear  as  ostensible  principal  while  nuin.'ij^iii^ 
their  business,  with  secret  instructions  not  to  l.ijy 
goods.  U.  failing  to  pay,  W.  sued  F.  &  Co.  for  the 
price  of  goods  supplit>d,  which  were  such  as  were 
ordinarily  dealt  in  and  supplied  to  such  a  bnancas. 

Held,  that  F.  &  Co.  weits  liable.— H'oilcatt  v. 
Fhtwick,  Q.B.D.  222— [18»3]  1  Q.  B.  340 ;  67  L.  T. 
831. 

See  also  Imsv&amcs  (Aociuxirr),  2 ;  Powbb,  of 
ArxoBireT;  Stock  Bzchasob. 

FBmOIFAL  and  SURETT:- 

1*  (hntribulion  by  co-$uHtjf— Bight  of  surety  to 
WNfrtMfsn  o/tor  Judgment  tmd  before  payment-^ 
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U nascertaifud  liability  to  contribtUe — StaitUe  of  Limi- 
ta/tioM. — ^A.  snrety,  agaiait  wImmb  judgaiflDt  haa 
b«0D  obtained  by      prineiiMl  oraditor  foe  tbe  fdl 

amount  of  the  ^larantee,  but  who  haa  paid 
nothinj?  in  reoppct  thrreof,  chii  miiiiitain  an  action 
against  a  <  n-suroty  to  corapol  him  to  contribut« 
towards  tbe  commnii  liahility  ;  and  for  this  porpose 
the  allowanoe  of  a  i  l  iim  by  the  principal  orcutor 
against  the  estate  of  a  deooaaed  sure^  ia  aooiva- 
lentto  a  judgmant;  and  wiMre  tiie  principal  cre- 
ditor Ls  a  i>arty  to  the  action,  the  surety  may  obtain 
an  order  upon  the  co-surety  to  jmy  his  proportion 
to  the  prim-ipal  cretHtur.  ^\'ll(•I■t>  thr-  jrriin'ipal  cri'- 
ditor  is  not  a  jwirty,  hu  may  obtain  h  prOHp<'(.tivc 
order  ilin  tting  the  co-surety,  upon  payment  by  the 
•oretj  of  hia  own  share,  to  indenmufy  the  latter 
ag^ntk  ftnrihiBr  liability. 

The  Stetate  of  Limitations  does  not  begin  to  nm 
against  a  surety  suing  a  co-surety  for  contribution 
nntil  the  liability  of  the  sun^ty  is  nscertainfd  i.<  ., 
until  the  claim  of  the  principal  creditor  has  been 
established  against  him  ;  although  at  the  time  of 
the  action  for  oontributioD  tbe  statute  may  bare 
nm  aa  between  the  principal  creditor  and  the  oo- 
sniety. — Wolmenhauatn  r.  OuUick,  OB.D.  mi.,  t. — 
[IfiM]  S  Oh.  iU ;  68  L.  T.  753. 

2.  Diteharge  of  aurrty— Novation — Rdeaae  of  prin- 
cipal diiior, — ^Where  a  creditor  released  his  principal 
debtor  and  accepted  a  third  party  as  full  debtor  in 
his  striid,  and  the  surety  for  the  foriiH  r  ilcbtor 
agretnl  tu  give  a  guuraut4>e  for  the  latter,  and  to 
continue  his  fonucr  guarantee  nntil  he  did  lo,  and 
then  died  without  having  done  so. 

Held,  in  an  action  by  the  orpditor  ngainat  his 
ezcouton,  that,  the  former  debt  having  been  oxtin- 
gniahed  by  the  release,  the  remedy  against  the 
oaoeascil  wu.s  ^nup. 

Novation  of  ilt!bt  aj>enitoa  iu§  a  oomplet<'  releast; 
of  the  original  debtor,  and  cannot  be  construed  as 
a  mere  oorenant  not  to  sue  him. — Commercial  Bank 
of  Tatmama  T.  Jones,  P.O.— [1893]  A.  0.  818;  68 
L  T.  776. 

3.  Diuharge  qf  mrtty — lUleoM  of  co-turety.— In 
a  soit  agahiat  one  of  five  joint  and  several  snreties 

to  recover  the  amount  guaranteed,  it  appeared  that 
the  plaintiff  had.  without  the  defendant's  know- 
1«h1)»c  and  consc'nt.  rf'lt>;iH<'<l  iiiiother  of  the  sureties 
♦'fioiii  all  ilt'lits  due  by  hila  to  the  bank  at  this 
date.' 

Held,  that  the  plaintiff  could  not  recover,  and 
that  the  legal  eflRsot  of  the  release  could  not  bo 
modified  by  evidence  of  verbal  negotiations  prior 
to  the  release  for  the  puri>o#e  of  showing  an  agree- 
ment to  n-«erve  rights  against  the  sureties.— .l/^r- 
eautile  Bank  of  Syditeif  v.  Tatflor,  r.c. — [IbSJl]  ^• 
817. 

■I.  Fraud  of  ]>rihrijnil — LitthiUtfi  <•/  mrdi/ — Pxiild- 
iiiij  rontrarf — Crrlificdtf  nhUliitfd  hy  /mini  of  ci>n- 
tratrU'r.  -An  alteration  in  the  jwsition  of  a  stirety 
brought  about  by  the  act  of  an  employer  does  not 
^tTlJ>»^g«>  the  surety,  if  the  act  of  the  employer  ha." 
been  oanaed  by  the  fraud  of  an  emptoy^  whose 
honesty  the  surety  has  guaranteed. 

The  pl.'lintifffi  ('iifiT('<l  into  a  cuiifract  m'tli  a  finu 
of  contractors  for  the  construction  of  certain  works. 
The  defendants  were  parties  to  the  contract  as 
sureties  for  the  contractors.  The  contract  provided 
that  the  liability  of  the  sureties  should  contiiiut' 
until  the  Mwineer  of  the  ihoold  have 

given  his  llnal  oertiflcate  of  completion.  A  certain 
sum  of  money  was  to  be  retairn  d  liy  the  plaintiffs, 
and  not  paid  over  to  the  co!ifractors  until  six 
months  after  the  prnntin;;  of  tl'<'  Hn^il  ct'rtificate  of 
completion.    The  certihcute  was  obtained  by  fnaud 


on  the  part  of  flie  contractors,  and  flie  ralanlion 
monev  mapMd  over  to  the  contraotoc*. 
Held  (afntiifaiig  the  decision  of  Oraatham,  J.), 

that  die  certificate,  having  been  obtained  by  the 
fraud  of  tbe  contractors,  whose  honesty  the  de- 
fendants hatl  guaranteed,  did  not  operate  as  a  dis- 
charge of  the  defendants'  liability  under  their 
contract  of  avMQnih^;  timt  the  paTment  over  of 
the  retontion  money,  even  if  it  had  not  been 
bronght  about  by  the  oontnwtors'  fraod,  would  not 
have  discharged  the  defendants,  there  being  no 
evidenc<'  that  the  payment  of  the  retontion  money 
had  caused  any  alteration  in  the  position  of  the 
«lefendants. — Mayor,  d-i-.,  of  Kittgaton-upoH-Huli  v. 
Hardin.,,  v.\.  u»-[is<»2]  2  Q.  B.  «4;  62  L.  J. 
Q.  B.  55  ;  (17  L.  T.  y,i\K 

5.  i/itarantef — Parol — Ilecitai  in  will — "  Ni4e  or 
timnoraiidum  in  writing" — ■Statute  of  Fraud*  (29  Car. 
2,  e.  3), «.  4. — A  teatatoTt  being  in  partnenhip  with 
the  two  defendants,  and  hit  son  being  indebted  to 

thi'  finn,  vcrbtilly  agreed  to  "  gnaranteo  "  such  in- 
dcliti'ilni  ss,  l?y  his  will  ho  recite^l  that  his  snn  was 
indclitcd  tn  the  Hriii.  .iiid  timt  be  had  "  guurantecd  " 
the  firm  against  loss  iu  respect  of  such  debt,  and  he 
diieeted  that  his  son  should  stand  relea^t'd  tram  all 

personal  ItabiUty  lor  it.  By  a  oodidl  he  oontinuod 
the  "  guarantee." 

Held,  that,  if  there  was  such  a  guarantee  as  the 
Ith  section  of  the  Statute  of  Frauds  referred  to  at 
all,  there  was  in  the  will  and  cotiicil  a  siitticii>nt 
note  or  memorandum  in  writing,  within  the  mean- 
ing  of  the  section,  to  take  the  eaaa  oat  of  the 
operation  of  it. 

SenMe,  that  a  promise  to  pay  made  by  a  person 
to  himself  and  others  was  not  a  gnanntee  at  all 
within  the  Statute  of  Frauds. 

Decision  of  Kekewich,  J.,  reversed.— /n  re  IJoi/lr, 
Uoyk  V.  ItuyU,  c.A.  81— [181*3]  1  Ch.  84 ;  62  L.  J. 
Cai.  182;  67  Lb  T.  674. 

>\.  dii'irnui'r — A(jrnu\(ut  with  Kmie  Cf>-tiirftit$— 

I'miiH'  iii^  }liiiiLriijiU-i/    Prwf  for  ftdl  iiinntint  due- 
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jM'rsons,  including  W.,  had  ln'come  giuirantors  to 
the  appellant  beak  for  the  discharge  of  £6,2o0. 
Home  of  the  gpanntois,  not  indnding  W.,  subse- 
quently enterra  Into  aa  aRaaMoient  by  agreement 

with  the  bank,  that  their  liability,  as  between  them 
and  the  bank,  should  be  limited,  so  that,  in  lieu  of 
their  jK-rfonal  liability  to  jiay  the  entire  simi 
guaranteed  in  case  of  default  of  the  principal 
debtor,  there  should  he  Mbstituted  a  deposit  of 
£3,000  in  the  bonk  to  a  suspense  aooonnt.  The  bank 
had  the  power  of  appropriating  the  £3,000  towarda 
the  |)ayment  of  the  principal  drat,  bat  had  not  done 
so.    W.  becanje  bankrupt. 

Held,  that  the  agreement  did  not  amount  to  pay- 
ment, and  that,  apiirt  from  bankruptcy,  the  cair)-- 
ing  out  of  such  an  arrangement  in  no  way  affected 
the  liability  of  W. ;  and,  further,  that  the  bank- 
ruptcy of  W.  could  make  no  diffsrence  as  to  the 
amount  of  W.'s  liability;  so  that  the  bank  were 
•'utitled  to  prove  in  W.'s  bankruptcy  for  the  full 
.•■um  of  £(i,l!.j(),  without  making  the  deduction  ef 
the  i"3,()0().  -f.'omHifrct'd/  /{ank  of  Amtndia  v. 
QjHcial  Attignet  of  John  W'ihuu  ('.  .-  im  .  (JOIi- 
[1893]  A.  C.  181  ;  (!2  L.  J.  P.  C.  til  :  <iS  I..  T.  51U. 

7.  Gnu  ra  nttt — Construct  ion — Mortijage — Jlu  n  n  iity 
of  tiiDf— Statute  of  Limitaiioni  (21  Jae,  1,  c.  16).— 
On  the  20th  of  Jaaoaiy,  1881,  £.  P.,  in  considera- 
tion of  aa  advaaee  of  £9,000,  mortgaged  certain 
real  estate  to  O.  H.,  and  covenanted  to  pay  £2,000 
and  interest  at  5  per  cent,  per  annum  on  the  20th 
<if  July,  IKHl,  ana  to  pay  inti  rest  at  the  like  rate 
half-yearly  on  the  £2,000,  or  so  much  of  it  as  should 
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for  the  time  being  remain  owing,  until  the  sume 
■honld  be  fully  paid.  On  th«  9tii  of  Maj,  lttH2, 
0.  F.  P.  executed  s  dooamcnt  in  IStuB  woowfaig 
tamu :  "  I,  C.  F.  P.,"  for  the  consideration  tin-rein 
mentioned,  "  do  hereby  guarantee  to  the  said  G.  11. 
lepftyment  of  the  sum  ...  of  £J,(KH),  and 
interest  for  the  same  "  at  6  per  cent,  per  anuum. 
This  guaruntw  wim  n  ferred  to  in  the  correspondence 
relating  to  the  execution  thereof  as  "  the  guarantee 
of  E.  P.'s  mortgage."  Interest  was  icgolarly  paid 
by  £.  P.  untU  the  20th  of  July,  1891.  £.  P.  died 
on  tbe  ISth  of  September,  lft91,  and  the  proceeds 
of  his  estate  and  the  property  coinpris<Mi  in  the 
mortgage  were  suflicient  to  pay  £G(H)  only  of  the 
mortgage  debt.  I  pon  non-compliance  by  C.  F.  P. 
with  a  notice  to  pay  the  baUnoo  of  £1,400  and 
interest,  the  mortgagee  brought  an  action  against 
C.  F.  P.»  and  tberaby  aongbt  to  recover  from  him 
£1,400  mA  interest,  as  stuns  payable  by  him  under 
his  guarantw. 

ITel.l,  that  the  liiibility  of  C.  F.  P.  was  ooniined  to 
the  puyiiH  lit  of  jL'J.iiOO  and  interest,  in  aooordaDCO 
with  the  terms  of  the  mortgage  deed. 

Held,  that,  in  the  absence  of  an  aggccmant  not 
to  aua  for  a  definite  time,  the  mortgagee  oould  at 
the  most  be  presumed  to  nave  agreed  not  to  sue  for 
ftRjOSunable  tinip;  that  such  timi'  had  i  lapsrd  jirior 
to  the  coumcncement  of  f^ix  vi  mi  s  bcfon-  tiie  bring- 
ing of  the  action,  and  that  i  .iis.  (^uontly  the  mort- 
gagee's claim  ag:ain8t  C.  F.  P.  was  barred  by  the 
Ktatote  of  T.imitatiou8.— JSTenlon  t.  Padditon,  CH.b. 
8TI.,  J.  -<iS  L.  T.  4(».i. 

8.  Riijhts  of  surtty — Jliyht  Id  rinnjtl  jirimijial 
dtblor  to  off  lUbt. — When  there  is  un  uctual 
accrued  deb^  and  the  surety  is  liable  and  admits 
lialiifitj  lor  the  amount  guaranteed,  he  haa  a  right 
to  compel  the  principal  debtor  to  xdieve  him  from 
liability  by  paying  off  the  debt. 

In  order  to  support  such  an  action  it  is  i>ot 
nt'cosBary  to  prov((  tliat  the  creditor  ha.s  refused 
to  exercise  his  riglit  to  suo  fho  principal  debtor. 

The  suggested  limitation,  in  Padwkk  Statdey, 
9  Hare,  <S7,  «d  the  light  of  the  surety,  dis- 
approved* 

mmHagh  t.  Hayes,  1  Yem.  189,  approved  and 
followed.  —  T.  Saitrin,  m,u,  (Ir.)  —  31 

L.  K.  Ir.  isi. 

See  also  Bajikbuftcy,  19 ;  Bill  or  Excuanob, 
i ;  LuuTATioMa,  Buamnt ov.  9;  eterruanwT,  1. 

PRIVY  COUNCIL  PRACTICE :— 

1.  Af'ji'iil  -.li'jMuhtUt  amoiint'—PUtiutlirx  rii/hl 
Ui  {tpjttui — Ml  yui  iircjitn.  Tlie  mt'asuii  uf  value  for 
dt^terminiug  a  jplaintiff's  right  of  a]jp<'ul  is  the 
amount  for  which  the  defendant  has  successfully 
reeiBted  a  decree.  Mcane  profita,  if  demanded  by 
the  plaint,  must  enter  inti»  n  caleBhIioa  of  the 
appealable  value.— .l/o/n'eleen  Badjior  ▼.  A'leAcy, 
P.a— £1893]  A.  C.  193. 

2.  Appeal  in  criminal  rate — Leave  to  appeal  re- 
futed,—Bm  Majesty  will  not  be  advised  to 
grant  leave  to  appeal  in  criminal  cases  where  it  is 
iiot  ffcn  suggested  or  surmised  that  substantial 
and  grave  injustice  has  been  done,  either  through 
a  disregard  of  the  forms  of  legal  pioceas,  OT  oy 
some  violation  of  the  {ttinoiplea  of  natural  jnrtiee. 
—l^pearU  Deeming,  P.O.— [1892]  A.  0.  422. 

3.  Appial  in  criininul  — Liarr  to  iijij'Oil  rt- 
fvftd — Indian  Fewd  Code,  «.  ill. — Although  in 
very  special  and  exceptional  eiroamstanoes  leave  to 

uppe.il  in  criminal  cases  nu»y  l>e  grante*!,  niis{lirec- 
tiuu  by  a  jud^e,  either  in  h  aving  a  case  to  a  jury 
where  there  is  no  evidence,  or  foumled  on  an  in- 
.   correct  construction  of  the  Penal  Code,  even  if 


t  w:i  tVti  litiilii.  Osfc  14,  MW 
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established,  is  inmffldent  for  that  purpose,  eepe- 
eially  where  no  misestriage  of  jostios  hiM  resolted. 
—ExpaHe  Maenot  V.a— C1893J  A.  0.  84ft. 

PBOBATB  :— 

1.  AdminietraHoHhond — Legaejf  to  if^fant — Failure 

to  provide  for  payment — ConaUion  to  wdl  and  truly 
admitiUter — Ilrtnrh — Sitrett'e* — Court  of  ProlxiU  .Ut, 
IH'u  (20  d  21  I'lW.  r.  77),  *.  81. — An  administration 
bond  was  executed  by  administratrixes  w^ith  the  will 
annwced,  and  by  two  suietias,  by  which  the  admin- 
istratiixes  were  to  "  well  and  truly  administer"  the 
porHonal  estate  of  the  deceased — "(that  is  to  say) 
do  pay  the  debts  of  the  deceased  wnioh  he  did  owe 
at  his  decease,  and  then  the  lepm  it  s  <  onfaiie -1  in 
the  said  will  annexed  to  the  said  lett4.'rs  uf  uduiinis- 
tration  so  to  them  committed,  as  far  as  the  ix^rsonal 
estate  and  effects  will  thereto  extend,  and  the  law 
charge  them."  The  testator  left  a  legaqr  of  £50  to 
a  person  who  was  thai,  and  at  the  time  the  action 
was  brought,  an  infant.  The  administratrixce  paid 
the  debts  and  legacies,  except  this  legacy  i»f  £5<i. 
and  distributed  the  residue  to  thosn  entitled  under 
the  will,  at  the  siune  time  banding  over  £M  to  their 
brother-in-law  to  pay  the  legacy  to  the  infant. 
The  toDtiier-ln'law  dm  not  pay  the  £30,  and  had 
disappeared.  In  an  action  against  the  snretiss  by 
an  assignm  of  the  bond,  suing  on  behalf  of  tlir 
infant,  to  n  cover  the  leg!i<  y  of  i'.V), 

Held,  that  there  had  been  a  breach  of  the  bond 
on  the  part  of  the  udministnitrixes  in  ilistributiiig 
the  whole  of  the  estate  without  retaining  sufficient 
to  pay  tlie  Ugacy  to  the  infant  upon  its  attaining 
twentar-one,  ana  that  the  sureties  were  tbereforv 
liable.— Doftfts  v.  .Brain,  O.A.  7- [1892]  2  a  B.  207 ; 
61  L.  J.  Q.  B.  749  ;  67  L.  T.  371. 

2.  ^dmiflufrafiian  ftewd— flurrtiss  Fmtd  in  eowt 
— f^rder  U>  di»penae  tnth  surrfie*.— The  court  dia- 

jiensed  with  sureties  ui>on  an  ndniinistratiuii  b<:>nd, 
where  the  wliole  estate  of  the  dcreased  was  in  court, 
and  where  the  applicant  bad  been  ajiiKiinted  hy  the 
Chancery  Division  guartlinn  of  an  ixifsnt,  who  was 
the  sole  surviving  beneficiary. — In  the  Ooode  9f 
\Vihfch»,  r.D.  &  A.D.— 67  L.  T.  528. 

3.  AdminiAraiim  iond —  Will  oj  fan^mtr  rendent 
aftreod— itdm^HMraMm  with  wilt  aniuSei  Foreigm 
jtiirrfiVt.— The  testator,  a  French  subject  resident  in 

France,  made  a  will  there  by  which  he  oonstitnted 
a  domiciled  I'n nth  subject  hiti  iiniversal  and  re- 
siduary legatee.  Part  of  the  estate  was  in  the 
English  funds,  Sad  there  wsra  no  dsbts  in  ttis 
countxv. 

Hdd,  on  application  for  administration  with  the 
will  annsawd,  that  the  administratrix  might  give  an 
admtnistnlion  bond  with  two  fbnign  surstics. — In 
the  (Joodt  qf  Jk  Beaufort,  r.O.  «  A.D. — [1893] 

P.  231. 

4.  ifdrntntMnrfion.  grant  of — GredUore  —  Ihior 

jwtens — (Irant  to  creditor  for  largest  anwuut. — In  an 
insolvent  estate  the  court  made  a  gnuit  to  tlM> 
crctlitor  for  the  largest  amount,  in  preference  to 
one  who  clainu  d  for  a  much  smaller  sum,  bat  who 
was  pnor  i>eten8.— /«  Ms  Ooodt  of  Smilht  P.D.  A 
A.I».— <57  L.  T. 

5.  Ailinim'flnidoii,  (/rmil  uf— -Joint  ijraiit — ('itation 
of  iii.it  iif  kin — Sjirriol  cirruinnttiurrt  —  Ci»Mr<  »>/ 
Probate  Ad,  1857  (20  <l-  21  IV.f.  r.  77),  «.  73.— 
Where  the  onlv  next  of  kin  and  j>er9ons  interested 
in  the  penooal  estate  of  a  deceased  intestate  «««« 
her  brother  and  osrtain  nephews  sad  aisesB,  souf 
of  whom  ware  residing  oat  of  the  jniisffiotion  of 
the  court, 

The  court  (with  the  consent  of  those  r. ■aiding 
within  the  jurisdiction)  made  a  joint  grant  of 
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adnnutration  to  flie  brother  txA  one  of  tibe 

lM|»how8  without  requiring  those  residing  out  of 
die  jurisdiction  to  be  cited. — In  the  Oooda  of  Wa$h, 
F.D.  ft  A.Sw— 61 L.  J.  P.  D.  d;  A.  189. 

6.  Admtnistrntiou,  ijraid  nf — f.c-l  iiill  —  (Irmit 
xnfil  ,rijl  f.,„ml— Court  of  /'roUite  Act,  1K57  (20  .i" 
-!  I  (lY.  r.  77),  «.  73. — Where  it  Hppeured  that  a  will 
Lad  been  duly  oxeouted  by  tho  testator,  bat  it 
ooold  not  be  loand  after  bis  death,  and  his  widow, 
who  had  made  a  etatement  to  the  effect  that  it  hiid 
been  accidentaUy  destroyed,  on  being  served  with 
a  notice  to  attend  and  be  exutnined  coiicerninir  (ht> 
contents  of  tho  will,  disobeyed  the  order,  nnd  w«h 
believed  to  have  left  tho  country,  and  it  was 
neoeaiary,  for  the  puipoae  of  selling  certain  lease - 
heldpK^erty,  Tallied  at  between  2300  and  £400. 
the  eonrt  inside  a  grant  of  lettera  of  administration 
to  the  testator's  only  son,  with  the  consent  of  the 
remaining  next  of  kin,  limited  to  tho  proj)crty  in 
question,  and  without  requiring  the  widow  to  Im- 
cited.— /«  thr  (/ikkIs  of  Wrujht,  IM).  &  .\.I>.  ;MK 
(.1893]  P.  21  ;  G2  L.  J.  P.  D.  &  A.  31  ;  GS  L.  T.  25. 

7.  Adminittration,  yrant  of — l.ott  u-Ul — Kridence 
that  tcill  dtaU  only  with  realty — Jntettacy  aa  to  per- 
sonoi^.— THien  after  tiie  death  of  the  teetator  the 
will  was  loat,  and  there  was  evidence  that  the  will 

dealt  only  with  rculf  y.  tlir  court  grnnted  ndministra- 
tiun  to  the  applitaut  ujm)ii  the  ground  that  the 
deceased  died  intestate  as  regards  personalty. — /» 
Hit  iloi  ih  of  AKhi,/,  p.p.  &  A.H.-  GT  L.  T.  502. 

Admiiiiotrutiun,  <jrnnl  of — Siiccific  fuml  — 
7'estator  tntitled  to  no  beneficial  interest — Kxtciitora 
dtad— Limited  grant  to  eaeecuiors  of  deceaaed  btsu- 
fieivry—Cmni  efProbatt  Ad,  1897  (20  ft  31  Vid.  e. 
77),*.  73. — Tho  surviving  tnistoe  of  a  fund  being 
dead,  and  no  one  having  bi  t  u  appointed  to  ad- 
niinint*  r  his  ORtnte,  the  lu  xt  of  kin  havinif  failed, 
aft>  I  citation,  to  have  his  will  proved, 

I  he  court  made  a  grant  of  administt  ition,  under 
eection  73,  limited  to  a  meeifio  fund  over  wbioh 
tiie  dcoHued  tenant  for  Uw  had  power  to  diapoee, 
and  did  dispos(\  by  her  will,  and  by  tho  said  will 
appointed  the  applicants  executors, — lu  the  Oooda 
of  Ptice,  P.D.  ft  AA.— 67  L.  T.  AOS. 

9.  Admitiiatratton,  r/raiit  <f-  Wif'^  >  '<it>\  —  /.'ijiy 
of  time — Ornut  to  nt.it  uf  Lin — <  'vin  ,ulm>iit  -  /tiy/it  if 
hiteband  to  rer'  oitfii  if  >;r'iut—  Cuxiuty  O'lirt—Aj'peal 
—CouH  of  Probate  Ad,  1W7  (20  &  21  I  /<  /.  77), 
««.  »i'0%—ConH  of  PrtfbaU  Aa,  IMS  (21  &  22  Via. 
e.  «5),  «s.  10.  11— 6'ottnfy  Courta  Ad,  UHH  (ol  tt'  62 
Vid.  e.  43),  «.  100. — A  hnsband  and  wife  feparated 
in  1MG3.  Tho  wife  died  in  INUI,  and  thf  i  xecutors 
<if  her  father'H  will  took  out  letters  of  mlminisf  ra- 
lii  ii  of  her  estate  in  her  niai<len  name,  d- Nciihing 
her  as  a  spinster,  without  notice  to  tin-  iiusband, 
altboagh  tney  knew  of  the  marriage,  an  !  that  the 
husband  waa  alive.  In  1888  the  husband  first 
beard  of  hie  wife's  death,  and,  after  inqniriee, 
brought  an  action  in  the  county  court  fur  refoea- 
tion  of  tho  grant,  and  regrant  to  himself. 

The  county  court  judge  held  that,  in  tl>e  iibsenco 
of  fraud,  he  waa  not  juatiiied  in  revoking  tlio  grant 
after  so  long  a  hmee  of  time. 

Held,  on  •speal  (Tenne,  P.,  and  fiamea,  J.),  that 
it  waa  not  aaoaHarr  to  ahow  Ccrad,  and  that  the 
gnint  raeit  be  ravoted  and  a  grant  made  to  tho 
bu.sband. 

SiiiiUe,  that  the  ajijieal  was  not  under  the  County 
Courts  Act,  ISSS.  l)ut  uiiiler  tliH  Court  of  Probate 
Acts,  18o7  and  InjS,  and  that,  although  »et:tion  11 
of  the  Act  of  l»d6  tepeala  aeotion  M  ol  the  18^7 
A«it»  wUdi  flonim  ths  jniiidietkMi  on  iba  eonnty 
ooiir(a,andtiiel«t«l        iriiibt  giving  jnriedio- 


lion  to  the  connty  ooort.  eontaiiu  no  refaranoe  to 

appeals,  yet  tho  Acts  of  1S.>7  nn  l  lSo8  innak  be 
read  together,  and  the  nf)pellate  j urisdiction  nnJer 
aeotion  ijN  of  the  \       .\ct  remains. 

Held,  that,  even  if  the  appeal  wore  not  under  the 
Court  of  Probate  Acts,  the  (question  of  law  waa 
auffidently  raind  to  comply  with  tlu  xeqnirainenta 
of  section  120  of  the  Connty  Oomta  Mt,  1688.— 
Copeland  v.  Sinitter,  P.B.&  A.D.  2R»— [ISOT]  P.  16; 
62  L.  J.  P.  D,  ft  A.  38;  68  L.  T.  257. 

10.  Admiuittration  with  will  annexed — Two  wllta 
—  .Vr>  ejn  iiti^r  umiud  in  an  nnd  -  Wife  mJe  l/rne- 
ficiitry — Orant  (u  n'ifi — Strnritits  dispensed  trith  — 
/'•  rtonal  lumd  nnh/  t'ljiiirtd.  —  A  testator  having 
duhr  executed  a  will,  placed  it  among  his  papers, 
ana  being  unable  to  find  it,  subeequently  executed 
a  second  will.  By  both  wiUa  he  aiade  his  wife  his 
universal  legatee,  and  in  hli  flnt  wffl.  be  appointed 
her  his  huIu  executrix  ;  but  in  the  BBOOnd  Will  ho 
made  no  appointjuent  <jf  exe«.'utrix. 

Held,  on  a  motion  for  probate  of  both  wills, 
that  administration  ought  to  be  granted  to  the 
widow,  with  the  lasi  will  annexed,  but  that  ebe 
mi^ht  give  her  peraoDal  bond  wtthoot  being  re- 
quired to  find  aeeuritiei. — In  tkc  Qeodt  vf  JUn», 
P.l>.  ft  A.D.— [1803]  P.  184  :  68  L.  T.  462. 

11.  AdminiatrnUitn  with  trill  iinnrred — TriiblV  a 
hiiiatir — ■  Onh/  nihir  Irijiitre  rniouncrd  -  Court  of 
Probate  Act,  ' ls:>-  {'20  21  \  ict.  c.  77).  a.  73— 
"  Sptcial  circumituncea  "  —  Ortint  to  nominee  0^ 
tjwirdiaiin. — By  bis  will  the  testator  anpcintrd  his 
widow  sole  executrix,  and  left  her  all  hia  pwuerty, 
subject  to  a  legacy  of  £10.  Hhm  widow  am  not 
l)rove,  became  of  unsound  mind,  and  was  confined 
in  an  asylum  as  a  pauper  lunatic.  The  legatee  and 
creditors,  and  all  the  next  of  kin  of  the  widow, 
siive  two,  who  were  abroad,  renounced  administra- 
tion. 

The  court  granted  adminiatration,  with  the  will 
annexed,  to  toe  nominee  of  the  guardians  for  the 

use  and  benefit  of  the  lunatic  widow,  the  guardians 
undertaking,  by  their  coutisel,  to  seeuro  the  legacy 
of  £10  to  any  i)ri i| i<  i'  lejir- sontative  of  the  legatee 
who  should  appear  t^i  claim  it,  the  legatee  herself 
being  now  dead.— /n  the  Ooodt  of  Sktmand,  P.I>.  ft 
A.I).    «7  L.  T.  501. 

12.  Baakr-Apt  exeeutar  out  of  England — Teatat»r'$ 
d«$m  to  cAaaje  tmcKhr—frUh  wt  tarried  oiU— 
<7ran(  to  widow — Citation — Covrt  of  Probate  Act, 
1857  (20*21  Virt.  r.  77).  a.  73.— A  sole  executor 
named  in  a  will  during  the  lifetime  of  the  testator 
left  England  under  an  assumed  name,  after  selling 
all  his  etlV-cts  to  his  landlord,  and  was  snbsequcotly 
adjudicated  bankrupt. 

The  testator,  on  bearing  of  the  faeta,  desired  to 
alter  his  will  by  removing  the  name  from  the 
executorship,  but,  owing  to  illnees  and  the  in«> 
uccessibihty  of  the  will  at  the  tiOM^  died  without 
carrying  out  his  intention. 

The  court,  on  motion,  granted  letters  of  adminis- 
tration with  the  will  annexed  to  the  testator's 
widow  under  section  73  of  the  Probate  Aot,  18d7, 
and  diapensed  with  citation  of  the  absent  executor. 
—In  <Ae  Oooda  of  Crawahay,  P.D.  ft  A.D.  SOS^F  1  bDJ] 
P.  106;  08  L.  T.  m 

1.1.  f'odiril.i  —  Worda  of  revocitdon  inel tided  in  tcil! 
n  if/iviit  the  knotrlt'dije  of  tftatrir — Omiatioti. — A 
testatrix  by  her  will  constituted  her  illegitimate  son 
l<er  uuivcrsul  legatee  and  one  of  her  executors. 
After  the  execution  of  the  will,  and  shortly  before 
her  death,  die  eiqprased  a  wish  to  bequeath  part  of 
her  iBiiBiiiaM  and  otiiar  panwiial  efliMta  to  her  slater, 
her  fola  next  of  bin  and  bdma-at-law,  and 
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procwded  to  write  out  i  bequest  giving  effect 
to  Kuoh  wish  on  ii  jirintcd  form  of  will,  which 
wa«  duly  executed.  The  form  luiuimeuced  by  u 
clause  of  ruvocation,  but  the  tt-atatrix  did  not 
fill  up  the  blanks  in  ihia  part  of  the  fomii  and  the 
olaoM  waa  not  nad  over  to  her  at  the  tuna  of 
execution,  though  the  reat  of  the  will  was,  and 
there  was  no  evidence  that  she  kucw  of  such  clatue. 

Held,  thiit  under  the  circum stances  probate 
might  be  granted  of  the  paper  omitting  the  clause 
of  revocation  asftOOdblil  totlie  original  will.  — /n 
the  Goods  qf  Mavn,  tJ>.  tt  AJ>.— [1892]  P.  378 ;  02 
L.  J.  P.  D.  ft  A.  9. 

14.  Satatti<M—AtiaMion—\  Viet,  c  98,  t.  9.— 

The  two  attosting  witnesses  to  h  will  were  fiithcr 
and  ton,  both  working  »t  the  siunc  workshuji,  but 
on  different  Hodi.h.  Tin  tt  -,tator  producotl  his  will 
iirst  to  the  father  alono  telling  him  it  was  his  will, 
and  aiked  Mm  to  sign  it  as  witness.  The  te«ta- 
toxfi  signature  was  already  on  the  will,  and  the 
ftiiher  rigned  it.  Hie  son,  wbo  waa  m^dng  on 
the  floor  aliove,  w;ts  thon  called  in  and  signed  as 
\vitno8s,  iill  three  Ix-ing  present. 

Held,  that  the  will  was  not  duly  executed. — 
IVyuU     Berry,        &  ▲.D.— [18931  P.  5;  62  L.  J.  1 
P.  D.ftA.2S;  68L.T.416. 

lo.  Execution — Foot  or  end — Lord  St.  LeonnnW 
Act  (15  16  Vict.  c.  24),  :  1.— The  whole  of  the 
disposing  portion  of  a  will  was  written  on  tiie  first 
side  of  a  sheet  of  foolscap ;  the  second  and  third 
sides  were  blank ;  and  the  attestation  clause  with  i 
thu  signatures  of  the  testatoc  and  tho  witaeMas 
were  on  the  fourth  side.  ' 

Held,  that  the  will  wai  duly  executed. — /n  the 
Good*  qf  FuUer,  9.9.  ft  A.O.— [1892]  P.  377 ;  62 
L.  J.  P.  D.  ft  A.  40;  97  L.T.  501. 

16.  Ex«etUor  according  to  the  tenor — Tnukei. — 
Trustaea  nominated  hf  a  testator  "  to  cany  ont 
this  will,**  and  **  for  tha  im  execution  of  this  my 

will," 

Held,  to  be  thereby  constitnted  executors  accord- 
ing to  the  tenor  and  entitled  to  probate. — In  thr 
Uoodt  of  BuMeU,  In  the  Qoodt  of  Laird,  r.D.  &  A.D. 
— C18M]P.380;  eSIi.  J.P.  D.  ftA.16;  e7L.T. 

504. 

17,  Married  tooinaa,  wM  of — Comeni  of  hunband 
u'.t  .  J  tiiined — No  sepanik  pro2>ertu  -  -ProUUe  to  hiu- 
baad.—IhA  testatrix  wat  mamed  in  1872,  and  died 
in  1874.  She  made  a  will  in  1878,  to  wUdi  her 
hosband's  consent  wita  not  obtained.  louder  a 
settlement  of  ISIH,  made  ufion  the  niarriagp  of 
her  piireut.s,  she  was  entitled  to  a  share  of  certain 
property  in  reversion.  Part  of  this  interest  became 
an  interest  in  possession  some  months  after  her 
dsath  in  1874,  and  the  remainder  in  1890. 

The  court  deoUned  to  grant  administration  to  the 
husband  as  upon  intestacy,  bat  made  the  ordinary 
grant  of  probate  to  him. — In  lAe  (Jvods  of  Williams, 
r.D.  ft  A.D.— 67  L.  T.  M2. 

1<S.  J'mctice  —  AtU^chment  —  Non-compliance  urith 
ritatiiiii  to  bring  in  prohite  of  will  -Moliun  for 
iiWu  hiiirid — Ajiidavits  not  served  alon(/  luitli  unlice  of 
motion  —  Appliattiun  diami-"^"!.  —  The  affidavits 
intended  to  oo  used  by  the  appltciuit,  npon  a  motion 
iot  attachment,  moat  be  aerred  at  tha  «un«  time  as 
the  notloe  of  motion. — Evant  t.  Evan*,  P.D.  ft  a.d. 
—67  L.  T.  719. 

1 9.  Fractice  —  CitaiioH  —  Campromite — A  ftornei/  - 
(feneral  cited  to  give  hie  eatuHcn. — testator  by  hit 
will  bequeatb(<d  the  residue  of  his  real  and  i)er8onal 
estate  for  the  establishment  of  an  agricultural 
oollc||e.  The  will  was  (Usput^nl  by  one  of  his  next 
of  Ion,  who  was  also  h«iress-at-law ;  but  a  com 


promise  was  agreed  to,  by  which  the  will  was  to  be 
proved  in  sulcinn  fijrm  without  uppusitiuii.  The 
Attomev-Gencral,  as  interested  in  the  disposal  of 
the  residue,  was  cited,  and  i^peared  at  the  hearing 
to  giro  hia  sanction  to  the  oonqiionii8a.—;Boii9A(yT. 
Miner,  V.Jt.  ft  A.D.— [1893]  P.  181. 

20.  Practice — Ootit — Plea  of  undue  injlttenc*  ml 
ratabliehed  —  Codt  ad  iff  the  estate.  —  If  tbs 
mode  in  whidi  a  te8tat<M>  bas  executed  his  will 

riii>i  M  ill  the  niinds  of  those  who  ari-  interested  in 
coutv.sliiig  it  reasouable  grounds  for  suspicion,  mA 
really  give  rise  to  Utigation  ensuing  tbereou.  the 
court  is  justified,  in  the  exerdse  of  its  discretion, 
in  ordering  tiie  ooats  of  both  plaintiff  and  defendiUit 
to  be  paid  out  of  tlie  estate,  notwithstanding  the 
fact  that  undue  iuiluonce  has  been  pleaded  but  not 
proved.— IFiAcmis  T.  CMw,  tJh  ft  a.i>.— 47  L.  T. 
626. 

21.  I^dice—Co9t» — Ptea  of  undtie  inftHnwr  w4 

rMdblish"!  -J'i  ''lit  nft/.e  Mf«if..— The  wid.'W  ..f  tlr 

t«stator  prop<(un(K'd  his  last  will,  which  wlis  di*- 

Imted,  upon  the  ground  of  testaiueutary  inuapadtj. 
>y  the  defendant,  bis  brother,  who  also  pleodnl 
tliHt  it  was  obtained  by  the  undue  influence  of  the 
widow,  and  counter-claimed  probate  of  an  tadiar 
will.  The  court  found  for  the  plaintiff,  the  widow, 
upon  both  issues,  and  pronounced  for  the  last  will . 
but,  beiug  of  opinion  that  there  were  r«i80uahi. 
grounds  for  the  litigation,  and  there  being  evident 
of  certain  expressions  us<>d  by  the  widow  just  prior 
to  the  making  of  the  will,  upon  which  the  plea  of 
undue  influence  appeared  to  have  been  founded,  tbs 
court,  upon  the  authority  of  Orton  v.  Smith,  L.  R. 
3  r.  (Si:  D.  23,  and  the  principles  therein  euunciatt-d, 
allowtid  costs  of  both  parties  out  of  the  estate.— 
ShoritnoM  T.  SkoHmom,  PJ>.  ft  A.D.— 67  I«.  T.  « 17. 

22.  I'rudicr  —  Testtunriitary  oa/xicity — Luuutic  »» 
found  by  iniquititiun — lleixtrts  of  Chuncmi  vi%iti>rt^ 
Lunacy  Ad,  1890  (33  ft  54  Vict.  <;.  5).  1^4,  1S5. 
186 — Coitt.— In  an  action  to  obtain  probata  of  the 
will  of  a  Innatio  so  fonnd  by  inquisitaon  two  of  the 
next  of  kin  opposed  probali  on  the  grounci  of  lt«r 
insanity  at  the  date  of  the  will.  Tlie  Cliuinuan 
the  Hoard  of  Chancery  Visitors  was  examine.!  iii 
behalf  of  the  defendants,  and  odmittc-d  that  the 
re]>orts  made  by  himself  and  his  colleagues  wen 
SI  ill  in  existence,  but  refused  to  produce  tbamca 
tlie  ground  that  he  was  preohided  oy  sectioo  186  of 
the  Lunacy  Act,  1890,  from  making  tbeui  public. 

Held,  by  Banies,  J.  (after  consultation  with 
Lord  Esher,  M.ll.,  I^indley,  Bowen,  Lopes,  ani 
Kay,  L.JJ.),  that  the  reports  most  be  treated  si 
non-existent,  and  that  no  ocder  could  ba  mads  for 
their  production. 

The  jury  havinff  found  for  the  will,  probate  of  it 
was  granted,  and  on  the  authority  of  hum  t 
(h  fjoru,  L.  R.  3  r.  &  D.  2S,  the  costs  of  all  parti_-» 
were  allowed  out  of  the  cstat*. — Il<tf  v.  .Vijr,  P.P.  A 
A.J>.— [1893]  P.  55;  62  L.  J.  P.  D.  ft  36;  6b 
L.T.  26. 

23.  Ilevocation — Inieidion — ImiHedrtviml  Gr»i>.' 
of  jtrolitfe  refused  on  invtivH. — A  testator  «cecnt«J 
two  wills,  one  in  \H12  and  theothor  in  1892.  By  tit 
first  he  left  all  his  properly  to  his  wU»,  and  by  the 
second  he  made  no  provision  far  her.  Shortly 
before  his  death  he  asked  that  the  twii  will-,  tni^l.' 
hti  brought  to  him,  and  directed  bis  vnU-  to  fxirt 
the  later  will,  which  she  did,  and  he  then  handed  fi- 
ber the  earlier  will,  saying.  "Now  you  will  b 
mistress  of  all." 

After  his  death  letters  of  administration  wttt 
grante<l  to  his  widow,  upon  the  assumption  thst 
the  destruction  of  the  will  of  iyj2,  which  rembri 

all  previous  wills,  bad  caused  an  intestacy. 
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Hdd,  that,  faaaanradi  u  t1i«ra  warn  infanta  in- 

ttreat^d  imdcr  the  earlirr  will  wltn  coiiid  not  con- 
st'Ut,  ihi.-  court  would  not  rovdko  the  l«(tter8  of 
administration  and  grant  prulmtr  t»f  the  later  will 
on  motion,  but  would  rt-tiuiio  such  will  to  lie  pro- 
jwunded. — In  th>  i_h>t;l.i  i  /  Andriu'B,  r.D.  &  A.D. — 
[1893]  P.  14;  62  L.  J.  F.  D.  &  A.  25;  08  L.  T. 

24.  Ret-ocation  of  will — j^fiet<^  mtrds  of  revoca- 
tion— Prtviou*  willa — Emmtoui  txplanatioa. — If  a 
tettator  emplojs  aootlMr  to  convey  bis  meaning  in 
toohniml  languagn,  and  that  other  person  makes  a 
miatake  in  doing  it,  the  mistake  is  the  aame  an  if 
the  teiitator  had  employed  the  teebnieal  language 
himself. 

A  lii<iy,  lifter  making  a  previous  will  and  codicil, 
desired  to  make  a  special  disposition  of  a  small  sum 
of  money  payable  Wider  n  poBflgr  of  life  insurance. 
8he  asked  the  iuoiMiee  egeot  to  draw  up  a  will 
carrjring  out  her  intentions.  He  procured  a  form 
VM  ginning  with  fho  words  "  T  ln  rt'V)y  rt-vok*'  nil 
wills  by  me  at  any  time  lu-ii  tcfDn-  uuuic,"  and,  on 
his  reading  out  these  wi mis.  ih^'  testatrix  objectt'd 
to  them,  on  the  ground  that  »he  did  not  wish  to 
revoke  her  previous  will  and  codicil,  but  ho  assured 
her  that,  as  the  will  in  questiom  related  only  to  the 
insnranoe  money,  these  words  would  not  have  the 
effect  (if  n  voliiiiLr  th'>  other  instruments,  and,  if 
struck  out,  itiij,;ht  invalidate  this  will,  and  be 
lK<lioved  wluit  lie  stated  to  her.  She  aooordingly 
executed  the  will  with  these  words  in. 

The  fJeilitWb,  eseoators  of  all  three  documents, 
commeooed  am  action  asking  lor  probate  of  all 
fkeee  testamentary-  papers,  bat  with  the  words  of 
revocation  in  tht>  hist  omitted. 

Held,  that  on  the  authority  of  (huinl/im^si  v. 
Blackburu,  U  W.  R.  463.  L.  K."  1  P.  &  D.  100.  and 
MvrrtU  V.  Morrell,  30  W.  R.  4!)1,  7  P.  D.  lib,  the 
testatrix,  having  bad  the  will  read  over  to  her,  must, 
in  the  absence  of  fraud,  be  held  to  have  approved 
as  well  as  known  the  contents  tiiereof ,  and  probate 
of  the  last  will  only,  with  the  words  of  revocation, 
granted.  — rVi//i"H«  v.  EhUmir,  IM),  &  A.I».  — 
[l.siia]  r.  1  ;  f?2  L.  J.  P.  D.  &  A.  20;  67  L.  T.  ti21. 

25.  Wm  and  codiciU—J'nt  li-  i — Writiug  o»  bad- 
of  rvdieU— Blank  pitrr  of  i'<i/>'r  ixuted  owr  eodiril — 
fhrdrr  <•/  r<m"r<>l.  A  (t  stutrix  ji-ft  a  will  ;ind  (wo 
codicils  duly  cxtxiutcd.  SIk?  had  made  viirious 
hH f'ration.s  in  the  codicils,  and  among  others  she 
had  written  some  words  at  the  bock  of  the  tiret 
codicil,  and  had  mheeqneotty  pasted  »  poeoe  of 
blank  pa^  over  Ihem. 

The  court  made  an  order  tint  the  paper  should 
be  removed  to  ascertain  what  the  words  vvt  rc.  /« 
tilt  <hmu  of  Gilbert,  P.D.  &  A.D.— Cl»93]  P.  Ibii  ;  (Hi 
IL.  T.  4fil. 

Sf  (>  also  Executor,  2. 
PROUATE  DUTY.— See  RlVSNUI,  S,  4. 

PBOBATE  (IRELAND):— 

1.  AdmiiiittratioH,  grant  of — Jnint  (jraut  to  one 
next  of  kill  and  to  a  aoemiee  r^iittd—JoiHt  grant  to 
/our  next  of  Ha— ffewirfty— 20  ft  21  Viet,  r.  79.  s. 
7S. — .\n  intestate  died  leaving  ii  m  jjhcw  an  I  tlireo 
liiiccs  her  sole  next  of  kin.  The  ccmit  rt  lnst'd  to 
make  a  joint  grant  of  administnition  to  tlio  nephew 
and  the  mother  of  the  nieces  under  a  power  of 
attoniey  from  them,  but  made  a  joint  grant  to  thi; 
four  next  of  Idn  ufjon  their  entering  into  a  bond 
and  giving  justtifyiug  security  in  a  aeparato  bond. — 
In  th'  G,^^la  of  Jf'ffraSMm,  V,  &  3f.O.  (Ir.)  —  29 
L.  K.  Ir.  412. 

2.  Gbllt  Adminiitratittn  with  will  anncrtd  — 
Adim  to  fmtt  grant  und  Aowt  witt  owdlnissrf-  -  IVaiit 


of  rapacity — Uraut  of  adminiitrnUon  to  creditor — 
/.'.  S.  (J.,  ..nl.  13,  r.  11  :         JT,  r.  10;  (rrd. 

36,  r.  2. — AV'here  a  next  of  kin  wishes  to  recall  a 
g^rant  of  administration  with  the  will  annexed,  and 
have  the  will  condemned  on  the  ground  of  want  of 
capacity,  the  proper  course  is  to  proceed  hy  aotioa 
and  have  the  will  condemned  at  the  trial. 

A  creditor  taking  out  administration  witii  a  sup- 
j>osf<l  will  annexed  does  so,  though  acting  in- 
nocently, at  his  own  risk,  and  will  not  be  allowed 
his  custa  in  a  successful  action  to  condemn  the 
will.— iCuM  V.  ttatlaee,  F.  &  M.J>.  (Ir.)— 29  L.  R.  Ir. 

m 

3.  Cmts — Taxation — /iisliii'lii'im  tonti  tUtd  inter - 
n  il'  Witneuet'  exi>ru$iH  —  I'ontn  of  roumel — Rules  of 
April,  1.S78,  oryf.  7,  «f7if</M/c  7 oa  ;  vnt,  10,  rr.  1,  8, 
8a,  30. — ^In  an  important  probato  action  the  court 
lefosed  to  interfwe  with  the  iaxaiion  of  eoats  in 
respect  of  instructions  to  act  and  intervene,  in- 
stnictions  for  brief,  &c.,  and  witnesses'  ex- 
pt-uses,  though  it  was  of  opiniaii  that  ODSOf  the 
largest  items  was  excessive. 

A  party  to  a  probate  action,  to  whom  costs  wan 
given  out  of  the  estate,  was  not  allowed  on  taxa- 
tion :  (a)  the  floste  of  ooonsd  appearing  on  a  motion 
not  in  the  cause,  e.g.,  an  application  before  the 
receiver  judge ;  (/<)  the  costs  of  two  counsel  on  a 
pnicwding  ill  ( liambcrs  ;  (i  ]  the  costs  of  an  appli- 
(.■ation  for  discovery  of  documents  where  no  certi- 
ticate  had  been  given  by  tlie  judge  at  the  trial. — 
Jtooney  v.  Lanatn/t  t.  &  M.D.  (Ir.) — 31  L.  S.  Ir. 
175. 

4.  Kj-'rutivn — AtUttatioH  clause — Reftual  of  wif- 
nrftes  (o  vxakt  affidavit — Ord.  79,  rr.  4,  7. — Each  of 
two  attesting  witnesses  to  a  will  (the  attestation 
clause  of  which  was  insaffident)  refused  to  make  an 
affidavit  as  to  ito  doe  exeontian.  The  two  execu- 
tors named  in  the  will  mode  affidavits  under  ord. 
79,  r.  7,  a.s  to  its  due  execution  in  their  presence. 

Held,  that  th.'  r<iurt  hud  jurisiliction  to  dispense 
with  the  aflidavitrt  of  the  attesting  witnesses,  and 
would  CTant  protmto  on  the  affidavits  of  the  execu- 
tors.—in  th»  Ocoda  of  Ovtm,  P.  &  M.D.  (Ir.)— 29 
Ij.  K.  Ir.  451. 

'i.  Piihlican'^  licence — Frfh'ihl  jirdnxMA^  Htir  in 
/Hi^MAfiiiiit  OH  ilfnth  of  <ji''ii'  r  int'iatate —  Proixrty  in 
/otiict  —  I'uluation  for  jtrsoual  CBtate, — The  owner 
of  a  freehold  licensed  house  died  int^estato.  flis 
heir  entered,  and  hk  dangfater  took  oat  administra- 
tion  to  the  deceased.  The  heir  obtained  at  quarter 
sessions  a  transfer  of  the  licence  to  himself.  An 
order  for  adiiiiiiistration  of  the  assets  of  the 
deci  asad  having  l)ecn  mode,  an  application  was 
made  for  an  order  that  the  liceused  interest  and  the 
goodwill  of  the  business  formed  part  of  the  per- 
sonal estate  of  the  deceased. 

Held,  reversing  the  decision  of  Porter,  M.R., 
that  tliero  wtts  no  property  in  the  licence  or  good- 
will apart  from  the  ownership  of  the  premises  to 
which  the  licence  was  attached. — KcUjf  v.  MotUojfue, 
O.A.  (lr.>>29  L.  B.  Ir.  4S9. 


QUO  WARRANTO:^ 

Acceptance  of  incomptttible  office — Churchwarim 
and  vettry  clerk— Non-corporate  office. — The  defend* 
nnt,  while  holding  the  office  of  diurchwaiden.  was 
]<ropo8ed  for  the  office  of  vestry  clerk,  saddaCMXCd 
I  lected.  IIe]>ulilish>'d  a  letter  thanUogtheateolonb 

but  never  acted  aa  vestry  clerk. 

Held,  that  the  defendant  had  not  exercised  the 
(  flice  of  vestry  derk  iu  such  a  way  as  to  render  the 
remedy  by  quo  tcarranto  applicable. 

JI<y.  T. /ew»»  29  L.  T.  Jt.  &  270,  81  W.  B.  1%. 


PROHIBITION.— See  Praohov,  A. 
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210,  fonow«d.<-J{ra.  Tidg,  Q.B.D.  1S8— [1892]  2 
a  B.  179  ;  61  L.  J.  a  B.  ?M ;  e?  L.  T.  Sliil. 

BAILWAT:— 

1.  Ahmdmmtnt  of  underfaking—Parh'avtfr^tary 

deposit — Rthanf  <</  ihjmiit  — JuriniHrdon  — I'arUn- 
mrhinry  Drjiosit^  rutd  Bonds  Ad,  1S92  (jj  &  .")(3  I  id. 
c.  'J7),  1.  Smnmor.9  l>y  the  persons  who  had 
made  a  parliaiucutary  deposit  on  behalf  of  a  railway 
wmiMiny  for  »  transfer  of  the  depodti  The  oom- 
haa  aoquirad  no  land  and  ndMd  80  capital. 
pow«n  of  oompiilsory  purduae  had  expired. 
They  had  passed  a  resolution  to  alwindon  the  uuder- 
tiking.  The  time  limited  by  their  Acta  for  the 
cuiuplctiaa  of  tha  vntetakiiig  had  atiU  fluaa  yaars 
to  run. 

Held,  that,  under  the  Parliamentary  Deposits  and 
Bouda  Aot,  1882,  a.  1,  tha  ooort  had  no  jariadiotion 
to  OTdar  a  tramfcr  of  tiia  dapoaU  fand  imtQ  the 
tine  Haittad  for  the  completion  of  the  undertaking 
had  anirad. — In  re  South  flnm/vihirr  Itailvay  and 

Pier  Act,  1891,  Ex  jxirte  rAamW^*,  ch.d.  nob.,  J. 
I7<^-{16031  1  Ch.  47 ;  62  li.  J.  Ch.  78;  67  L.  T. 
647. 

2.  Fencing — Liahiliti/  to  fenct  as  wjaiusl  ailjnitiiny 
land — Siijia'ena/  of  ftmr — Injury  to  cattle — liailti^yi 
Clauf's  Art,  l8ko'{k  &  9  Virt.  c.  20),  m.  68-73.— Li 
1862  a  railway  company  acquired  Iaod«  under  their 
Btatutonr  powers,  and,  in  constructing  their  line, 
fenoad  »  off  bom  the  adjoining  lands  oocupied  by 
(ha  plaintaff  1^  a  ditbh  or  gripe,  and  bank  with 
poata  and  rails  on  ton;  the  clitch  boine  on  the 
plaintiff's  side,  the  bank  on  the  railway  side,  of  the 
fence.  In  1890  the  plaintiff's  Opw  dttppad  ilko,  and 
was  found  dead  in,  the  ditch. 

Held,  that  the  faoca  WW  propwlv  and  loiBiolanfljr 
conctniated  by  tha  ocaqiaiqr*  mm  that  the  oompaay 
wars  not  Uabb  in  damBgea  far  tha  loM  of  the  cow. 
—liyan  t.  Oreat  Southern  and  Wmtem  Baihattff  (fc., 
Q.B.D.  (Ir.)— 32  Lb  B.  Ir.  15. 

3.  MitmtJ9—0iidim<(fwarii»ffimudindi9lrict— 
MinenU  worked  by  quarryinf—SkUiUonf  right  uf 
mine  owner  to  enter  upon  and  break  up  tur/ace  land 
of  railvHiy — TreijHU$ — Kailirar/f  ClKUfs  Cimiolidatioii 
Act,  1845  (8  d-  9  I'ict.  c.  20),  77-79.— The  respec- 
tive rights  under  the  Railways  Clauses  Act,  1845, 
of  a  radway  company,  as  owner  of  land  ooaapnl- 
sorily  taken,  and  as  the  owner  of  aioenda  Wilder 
inch  land,  are  different  from,  and  are  not  governed 
by  the  principles  of  law  applicable  to,  the  reapective 
rights  of  land  furiaoa  omun  and  minanl  omun 
in  other  cases. 

The  owner  of  minerals  lying  under  or  near  the 
land  and  line  of  a  railway  company,  which,  accord- 
ing to  the  usual  manner  of  working  in  the  district, 
are  won  by  open  quarrying  is,  by  section  79  uf  the 
Baflwajrs  Clauses  Act,  1845,  if  desirous  of  working 
such  minerals,  and  if  ihc  railway  company  are  not 
willing  to  purchase  the  Sttnie,  entitled  to  enter  upon 
and  break  up  the  surface  of  the  land  of  the  railway 
company  for  the  purpose  of  winning  the  minerals, 
even  though  the  oonseguenoe  be  the  destruction  of 
tha  railway. — Buabon  Brick  and  Terra  Cotta  Co.  v. 
Oreat  IMm  JMIwoy  Co.,  a  A.  41S— [1893]  1  Ch. 
427;  eS  L.  J.  Oh.  483  ;  68  L.  T.  110. 

4.  Negligettce— Breach  duty  lopaetenger — Th^t 
by  feUow-pauenger — LidMihf  eif  eoni|nMy.--The 
plaintiff,  by  his  statement  of  claim,  alleged  that  he 
had  suffered  damage  throuprh  being  robbed  whilo  a 
jiiiHsciiger  on  till-'  ucfctidrtiif s'  railway,  and  througli 
the  refusal  of  tlie  defondanU'  Birvanta  to  afFonl 
hini  facilities  for  arresting  the  persons  who  had 
robbed  him,  and  for  recovering  the  atoleu  moperty. 

Held,  that  the  statement  of  claim  diaMoaed  no 
craae  of  aotkNL<-CbU  r.  QftaA  ffMfcrw  MiMy 


Co.,  c.A.  275— [1893]  1  Q.  B.  \'o\)\  62  L.  J.  a  B. 
839  ;  68  L.  T.  483. 

6.  PomPii^tr—Oimimim  oa  Uebeh-Tieket  ueed  /or 
eMim  Ma-  Oum  UM  for  wMek  tt  U  maOaMe— 

Adiim  to  rr-orrr  full  fare  t<<  ''<iU'on  at  which  pat- 
truger  uli'jhtfd  Penalty. — Th<  defendant,  a  pas- 
senger on  the  plaintiffs'  niilwny,  took  a  ticket  to 
S.,  for  which  he  paid  8s.  The  ticket  contained  a 
eondition  that  if  used  for  any  other  station  it 
would  be  foifeited  and  the  full  fare  ohamd.  Ha 
alighted  at  P.,  a  staticn  short  of  B.,  to  wtdoh  tiba 
fare  was  9s.,  he  then  took  a  ticket  from  F.,  to  Ua 
destination  on  a  branch  lino.  He  did  not  give  np 
at  V.  the  ticket  he  had  originally  taken.  The 
plainti^  brought  an  action  in  the  county  cotir*, 
claiming  to  be  entitled  to  recover  9s.,  the  full  fare 
to  F.,  or  Is.  if  the  defendant  was  entitled  to  be 
credited  with  tha  8s.  paid  by  hfan  fforhiB  original 
ticket ;  but  they  were  nonsuit<»d,  on  the  ground 
that  they  were  suing  for  a  j>enalty,  which  was  only 
recoTcralilo  before  justices. 

Held,  that  the  plaintiffs  were  not  suing  to  recov»  r 
a  penalty,  but  to  recover  a  fare,  under  the  terms  of 
the  oontract  entered  into  with  the  defendant ;  Utmt 
the  action  waa  therelota  maintafaiahle  and  tto  dob- 
suit  was  wrong. 

London,  Briijhiou.  and  South  Coari  Railway  T. 
WiitA,,,,,  4  C.  P.  I),  lis,  distinguished.  —  O'ror/ 
Northern  Hailuau  Co.  v.  Winder,  <i.B.D. — [1892] 
2Q.B.WS;  61L.  J.  aB.«6;  67L.T.4a. 

(J.  Pa$»tnijer — Failure  to  prtiduce  tirhet —Detention 
pending  in'juirt/  an  to  name  and  address — Railway* 
Reoulationt  Act,  1SS!»  (58  ft  58  Viet,  c  57),  s.  5, 
«ufr-«ect»on  2. — railwasr  oownaay  are  sot  antbo-' 
riied,  nnder  aaelioa  1.  anV^BCtion  2,  of  the  Raflwaya 
Begulations  Act,  1S89 — which  empowers  any  officer 
of  a  company  or  any  c<>nst«blf  to  iletain  a  pjisst^npi-r 
who,  having  faileJ  to  jinxiiKi-  nr  to  dt-liviT  u[i  hi- 
ticket  or  to  pay  his  fare,  refuses  to  give  hij*  name 
and  address,  until  he  can  be  brought  before  a  justic«- 
— to  detain  a  paaeenger  pending  an  inquiry  whether 
the  name  and  address  given  by  htm  are  correct  wh«i 
the  name  and  address  torn  out  upon  inquiry  to  have 
been  correctly  given. — KnighU  v.  London,  Chatham, 
«mA  Denm Riikmag  Cb..  Q.ii.0.— ttlL.  J.  Q.  B.  378. 

7.  Scheme  of  nrrauf/' irfni  —(^redif/iri'  -Sale  of 
undertaking — Bill  in  rar/iuin'iit — l'»titivn  totauction 
scheme — Jiailimy  ComiiauirM  Act,  1S67  (30  <l-  31  I'lV/. 
r.  127),  ».  18. — A  petition  was  presented  by  a  rail- 
way company  asking  that  the  scheme  of  amoge- 
ment  between  the  company  and  ita  credUton  mmht 
be  oonflrmed  by  tha  oraar  of  Ilia  oomt.  Ano£er 
railway  company  had  agreed  to  pWftihaafi  the  under- 
taking of  the  petitioning  company,  wad  a  Bill  was 
prepare<l  to  lx>  pf'jit'iit'fd  in  the  acMion  of  1893  to 
car^  the  sale  into  effect. 

Held,  that  the  court  ought  not,  on  behalf  of  on- 
Booured  eraditora,  to  mmora  a  aahaoM  on  tha 
hypothciia  that  a  Kll  before  Farliament  would  pass 
into  law. 

Held,  therefore,  that  the  petition  must  stand 
over,  with  liberty  to  apply. — In  rr  Faitrrn  and 
MidlaiuU  Railway  Co.,  CU.D.  KKX.,  j. — 67  L.  T. 
711. 

See  also  Local  GovEBiriCBHT,  2. 

BEQISTRY  ACTS  (YOBKSHIBE):— 

*'  Assurance" — Cmtrad  for  sole  of  land —Rcjis- 
(ifdioii — I'riority  )'orl,shirt  Rrgi  fm  A-  t,  1K84  (47 
.1  4S  ]'ic(.  c.  o4),  »s.  3,  4,  14.  The  owner  of  land  lu 
Yi)rkMliire  made  an  agreement  in  writing  with  the 
])laintiff,  by  which  the  former  agreed,  in  considera- 
tion of  £200  oaid  to  him  by  the  plaintiff,  to  com- 
plaUoartiiB  ooildiDsaoii  tha  land,  and  the  plain- 
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tiffagrwil  to  juii  lIiusi'  tli.'  Liiildiiiga  when  coniplt'tod 
for  £1M,  less  th«  £200  lOretMly^ud.  Thia  agree- 
ment was  regktend  WKter  Hkb  xcrinUM  Bagwtriw 
Aet.  1S84. 

odA,  fhst  tiiis  ngnmmk  wu  not  aa  **  anor- 

ance  "  wthin  the  meaning  of  the  Act  so  ns  to  bo 
I'utitk'd  to  b(<  registered,  and  that,  therefore,  it  hml 
not  jiriority  over  a  prior  mortgitgt'  to  the  defendtuits 
rcgistorml  subsequootly. — Itodger  v.  JJarruou  and 
Others,  c.A.  291-tl8N(]  1  Q.  B.  161 ;  62  L.  a  B. 
213;  68  L.  T.  G6. 

BBNT-CHABGE:— 

FtnemilliaMlHy  of  ;frankr—^PMlet»inno/JaHd— 
B^ceipt  of  rrith  i.tiid  jfrojits — Pitymnit  '<f  }>ri<'r 
tncumbraures  — .Vt*  .■iKridns  for  jmymtnt  <;/  reiit-rfianjr. 
-  -W,  wiiM  owiu  r  ill  feo  of  certain  IhihIs  Miibjitt  to 
oatatandiiig  niurtgages,  and  by  deed  dutod  Decem- 
ber 19,  ISvSl,  granted  ao  annuiu  rent-charge  to  tho 
pbiatiffk  Frooi  •  noitel  it  appeued  that  the 
objaot  olfhe  dfled  was  the  benell  of  the  lands  by 
pronuiltng  the  oonatruction  of  a  railway.  There 
wai  no  express  covenant  to  pay  the  n  nt-chiirge, 
bat  it  wan  jiroviili'il  tlmt  it  might  oe  recovered  by  tho 
same  meana  as  if  it  wore  a  rent-charge  created  by 
tho  Improvement  of  Land  Act,  1603.  There  was  a 
recital  that  the  land*  irara  anUeot  to  tha  iacom- 
braaoia  whioh  were  aet  oat  in  tbo  nhedide  to  the 

deed.  Sinfle  the  execution  of  the  deed  tlio  rents 
and  profits  of  tho  Ituids  were  insuflicieut  to  pay 
the  paramoiut  outgoings  ami  incumbrances,  and 
no  rents  were  received  out  of  the  lands  applicable 
to  tho  nayment  of  tfa«  rant-ohaiKe.  W.  had 
appointed  an  agent  or  laoamr  over  ue  renta,  who 
aoooonted  for  tb»  reoeipta  to  the  laonmbnmoera, 
and  paid  over  whatever  he  received  according  to 
the  interost  of  tboec  entitled,  nu  snqilus  at  any 
time  coming  to  W.  W.  u.hi  (i  n  p.  .rtirm  of  the  lands, 
which  were  uuteuanteil,  as  a  homo  farm,  and  it  was 
stocked  and  worked  bv  him ;  bat  any  pvoHla  he 
received  were  paid  to  the  mortgageaa. 

Held,  (1)  that  the  Iqeal  posuion  of  W.  waa  fliat 
of  tenant  at  will  or  bauiiF  to  the  mortgagees,  and 
that  he  was  not  pernor  of  tho  profits  of  the  laJids  so 
a«  to  bo  i)enK)nally  liable  to  puy  the  n  ut- cliiirge  ; 
(2)  that  the  fact  of  his  being  himself  the  grantor  of 
the  rent-charge  charged  upon  the  lands  did  nut 
render  him  peraonalijr  liable  to  pay  th«  rent- 
charge. 

Neither  by  analogy  to  the  old  writ  of  annuity 
nor  by  virtue  of  the  grant  itself  h  there  now 

necessarily  involved  any  | i'ts' 'tiH]  liiliiliiy  uii  tli- 
part  of  the  grantor  of  an  annuity  charged  upon 
lands.  —Sli'jo,  Lritrim,  and  Nort/urn  Rnilwm  Co. 
V.  Whyte,  u.R.  (Ir.)-;n  L.  B.  Ir.  316. 

BESTBALM  of  TRADE:— 

1.  CovenatU  -^SeverabUitjf —  ValidUy^Sale  bust- 
im§—Bu$ine$$  m  tk»  naturt  of  a  trade  aterH—Iie- 
ttnnntco'txieiuive  w&h  area  of  ftiMinuM — M>  limit  of 

ajxi'-'. — In  1888  the  defendant  covenanted  with  the 

Idiiintitl  company,  which  carried  on  [inter  alin)  the 
lusiness  furinorly  carrii^il  on  bv  the  defendant  and 
sold  by  him  to  a  company  with  which  the  plaiutifF 
company  was  af  terwanisamalgMDatad— dtbe  man  u  - 
fiwtova  of  quiok-firing  and  oUur  ganaaaduamiini- 
tion,  that  he  "ahoold  not,  daring  the  term  of 
twenty-five  years  from  the  date  of  tho  ini'oritont- 
tion  of  the  company,  if  the  company  should 
long  coiitinuo  to  cany  on  busine!>8,  engage,  except 
ou  behalf  of  the  company,  either  directly  or  iu- 
diEwUy,  in  tt«  trade  or  boiineia  of  »  mannlacturer 
ol  naa,  gun  mmintinga  or  eaaiagai,  gw^wdar 
caqjIiBaivea  or  ammonitioa,  or  in  any  bomMas  oom- 
peting  or  liable  to  compete  in  any  way  with  that 
lor  flie  time  being  earned  on  by  the  com^tany."  ^ 


In  pursuance  of  a  further  agreement  the  defendant 
acted  as  one  of  the  plaiutiif  company's  two 
managing  directors.  The  defendant  in  1 890  having, 
owing  to  dieputeat  xeaigned  his  office  in  the  plaintiff 
company,  and  having  entered  into  aming^ents 
with  a  foreign  c'i:i'] 'itiv  for  caiTying  on  busniess  in 
competition  wittx  the  businesses  of  the  plaintiff 
company,  tho  plaintiff  compan\'  <iinuneneel  an 
action  asking  that  the  aeioudaut  misht  be 
restrained  by  injttnotioa  from  ao  aoUng  in  nraudi 
of  the  covenant. 

Held,  that  the  covenant  waa  aeveniUa,  and  waa 
valid  and  must  be  enforced  so  far  as  it  related  to 
the  buHiiiess  of  tho  manufacture  of  guns,  gun 
inoimtings  or  carriages,  g^unjiowder  explosives  or 
ammunition  ;  for  that,  so  restricted,  it  was  not, 
although  unlimited  in  space,  contrary  to  public 
poliqy  or  wider  than  waa  reasonably  necessary  for 
the  pioteotion  of  the  intereata  of  the  covenantee. 

Srmblf,  that  the  covenant  would  bo  too  wide,  and 
therefore  invalid,  in  its  implication  to  any  businees 
which  the  fmmpany  might  cany  on  daxi^g  tweniy- 
hve  yeiirs. 

Decision  of  Bomer,  J.,  xavaned. 

The  law  as  to  "  general  restrainta  "  and  "  partial 
restraints"  reviewed. 

Per  Bowcn,  L.  J. — The  rule  as  to  general  leatraint 
of  trade  ought  not  to  apply  where  a  trader  or 
manufacturer  finds  it  in  i  ■  ^sur)  ,  for  the  jMlvatitage- 
ous  transfer  of  the  gooilwill  of  a  business  in  which 
ho  is  interested  and  for  the  aihuuHte  protection  of 
those  who  buy  it,  to  covenant  that  he  will  retire 
altogether  from  the  trade  whioh  is  being  disposed  of, 
providedalways  thatthecoreoant  is  one  the  tendem^ 
of  which  is  not  injuriotu  to  the  public. — Maxtm 
Xonlen/'tlt  Guns  awi  .lintnuiiition  Co.  v.  SortlttifM, 
C.A.  6U4— [  1893]  1  Ch.  030;  62  L.  J.  Ch.  273 ;  68 
L.T.838. 

< 'i.irrnaul — VaJi'Uty — Rnuomihlentss.  — Uy  an 
agrocment  dated  August,  IbSO,  and  made  betwi-eu 
the  plaintiff,  who  was  described  aa  an  ugt-nt  or 
commission  merchant  carrying  on  busiuw  under 
tho  stylo  of  M.  &  Ck).,  of  the  one  part,  and  the 
defendant  F.  of  the  other  part,  the  defendant 
agreed  to  enter  the  plaintiff's  service  as  clerk  at  a 
certain  salary.  Clause  1  of  the  agreement  provided 
as  follows  :  "In  case  the  aforesaid  emjjloyment  of 
the  said  F.  shall  bo  dct^rmuied  by  any  cause  what- 
ever, he  shall  not  during  the  period  of  five  years 
thence  next  following  carry  on  or  engage  in,  either 
as  principal,  agent,  derk,  or  otherwise,  any  trade 
or  business  in  the  United  Kingdom  in  connection 
with  any  kind  of  goods  of  Continental  manufacture 
which  the  said  tiriu  of  M.  A;  Co.  shall  have  dealt 
in  at  any  time  jircvioualy  to  such  determination." 
In  isiiJ  the  defendant  left  the  plaintiff's  employ- 
ment and  embarked  in  a  rival  bosiness,  and  the 
plaintiff  applied  for  an  injunotion  Teatrsiniog  him 
from  oarrying  on  any  busmeas  in  contravention  of 
the  above  agreement.  Tlie  defendant  contended 
that  tho  agreement  was  unreji.Minable  and  oppres- 
wive,  and  was  void,  as  being  in  restraint  of  trade. 

Held,  that  the  words  "any  trade  or  business" 
in  the  covenant  did  not  refer  to  anv  retail  trade  in 
which  aooh  ConttDeotal  gooda  mi^  to  be 

sold,  bat  to  trade  or  banmeaa  of  a  oommianon  mer- 
chant ;  that,  having  regard  to  tho  plaintiff's  busi- 
ness, the  restriction  that  the  defendant  should  not 
carry  on  such  business  in  tlie  United  Kingdom  was 
not  unruuttonably  wide  ;  tliat  thu  words  "  at  any 
time  previously "  meant  during  the  time  of  thu 
defendaut'a  employment;  and  therefore  that  the 
restraint  was  nm  wider  than  waa  reaaonably  naow- 
sary  for  the  plaintiff's  protection,  and  tiM  covenant 
wa«  not  void. 
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DMinoii  of  Stirling,  J.,  afBrned.— Jlbtniiejl  t. 

.?VN««tre,  C.A.~<;i  L.  J.  Ch.  737  :  G7  L.  T.  602. 

3.  Cvitnant  ■  /'msonulileneSB  —  liijunctiim.  —  The 
defuudtiut  WU8  by  iiu  agtMDMDt  iu  writiii};  em- 
ployed by  the  pliuottff  as  a  flonunetdal  tnTdkr  for 
ten  yean,  ana  the  defendant  agreed  that  he  woidd 

not  within  twelve  yiain  from  the  date  of  tho 
agrocinent,  or  Uir  two  yfura  after  tlie  teriniiiatiou 
lit  lii.K  employment,  if  the  sww  shnuld  eontiime 
bcyomi  t'en  yean,  eusa^e  iu  biuuuew  lutuiliir  to 
tlwt  carried  on hy (Im ^amtiff  or  actM  ooaraMndal 
traveller  for  any  penmn  or  bodty  oarrying  on  a 
aimilar  buemess,  provided  that  looh  reetrietiou 
should  only  ex'i ml  to  such  coontiee  in  Ireland  as 
the  di'ftmduiit  •^bouM  travel  in  for  the  plaintiff  at 
any  time  during  hi»  emiiloyineiit. 

Utild,  a   reasonable   agreement,  and  therefore 

▼uUd. 

Held,  alao,  that  the  oourt  io  gianting  an  iojono- 
tion  bad  a  diaeretion  to  limit  tlie  extent  of  the 

injunction,  and  under  the  circumataQces  of  tiie  oaaa 
granted  it  for  two  years  only. —Cmsen  v.  (T Connor t 
BX.D.  (Ir.)— 32  L.  B.  It.  830. 

•4.  f\nxuan( —  rnreoMiMiUeeoweiuin^  — R.,  a  brewer, 
engaged  M.  as  a  traveller  for  procuring  orders  for 
and  Belling  wait  liquors,  and  also,  if  required  by 
B.,  aerated  waters,  to  the  daai  Iraown  as  wholesale 
purchasing  ugittits  in  a  cerUiiii  district.  M.  agreed 
tViat  for  two  years  aft*.T  the  deterininution  of  his 
employment  he  would  not  be  concerned  in  selling 
malt  liquors  or  aerated  waterH  within  a  certain  dis- 
trict. £.  never  dealt  in  aerated  waters,  nor  re- 
quired M.  to  obtain  orders  for  them.  M.,  after 
leaving  B.*b  employment,  became  a  traveller  to  rival 
hrewm  within  the  prescribed  district.  U.  brought 
an  action,  and  applied  for  an  injniictinn.  M.  in- 
liitited  that  tho  restriction  was  too  wide,  and  there- 
fore void.  Stirling,  J.,  construed  the  restriotion  as 
only  probibitio|f  M.  from  selling  wholesale,  and 
held  that  the  stipulation  as  to  asratsd  wstes  was 
severaUe,  and  granted  an  in jtmetion  limited  to  seU- 
ingmalt  li(]uors  wIioIpshIp. 

Held,  ou  appeal,  that  tho  agreement  must  be  oon- 
strued  as  prouibitiug  M.  from  selling  wholesale  or 
retail  within  tlie  limit,  and  that  the  restraint  was 
not  greater  than  was  necessary  for  the  reasonable 
proteetiom  of  for  that  aellini;  wholesale  and 
retafl  were  not  two  distinct  basmesses.  bnt  only 
dittVreut  modes  of  carrjiiip  on  the  one  business  of 
selling  nmlt  liquors  ;  that  the  selling  of  malt  liquors 
either  wholesale  or  retail  within  the  district  might 
affect  K.'s  busin«»,  and  that  K.  was  entitled  to 
restrain  M.  from  aeUing  matt  Uquon  in  any  way 
witiiin  the  district. 

Held,  also,  afflmdng  the  dedWon  of  Sttriing,  J., 
that  the  stipulation  as  to  aerated  waters  was  sr-vcr- 
abie.— Ai9er«  v.  Mnddorki,  c.\.-  [1S92]  3  Ch.  346; 
02  L.  J.  Ch.  219. 

5.  (knmant—Limiiatuin  at  ttt  thne  or  tgaee— 
JlMMonaUmeM—  Vatidify^Puhlic  policy. —"Whan  a 
OOfsnant  in  restraint  of  trade  is  gent  ml  that  is, 
without  qualification  -  it  is  biid,  li>  in<,'  iiuroiison- 
uble  and  contrary  to  public  polii'\- :  wliere  it  is 
partial — that  is,  subject  to  some  qualitiuttion  either 
as  to  time  or  space — then  the  question  is  whether  it 
is  reasonable,  and,  if  reasonable,  it  is  good  in  law. 

Tn  considering  the  question  of  reasonablenees  the 
jtoints  to  which  the  attention  of  the  rotirt  is  Sfieeially 
tiirecle<l  are  the  limit.s  of  time  and  of  .sjiacu.  and  the 
])rotection  retjuireil  for  the  triide  of  the  covenantee, 
this  latter  point  involving  the  examination  of  the 
nature  and  ctxtent  of  the  trade.—  Z»Wi8cAe  Anilin 
nnd  Hoda  Fabrik  V.  ScluMt  Segner,  6t  Co»t  caAt» 
cm.,  J— [1892]  8  Ch.  447;  61  L.  J.  Ohu  886;  67 
T.281. 


6.  ClMwnoMf— Cbwemml  ntd  Is  keep  a  eoffee-hamm 

s-iir  ,./■  ,-fi>-»hnuiiU  bif  </rocer--AneiUari/ btienme^ — 
Tlie  defendants  were  lx>und  by  a  covenant  in  the 
lease  of  their  house  not  to  uhm  tl.r  sumo  as  a  coffee- 
house. The  defendants  were  deiilt  rs  in  tea,  coffee, 
and  other  grooeries,  but  they  proj^>os.'d,  as  ancillary 
to  their  bnsinsss,  and  for  the  convenience  of  their 
oostomers,  to  sell  lif^t  refreshments  consisting  of 
t  U|is  of  tea  and  coffee,  bread  and  butter,  pastfj, 
ham  .sandwiches,  luid  pork  pies,  to  be  consumed  On 

the  J>reiru.ses. 

Held  (affirming  the  ilecision  of  North,  J.),  that 
the  sale  of  light  refreshments  was  carr>-ing  on  the 
busineas  of  a  ooffee-hoose  keeper,  and  was  a  viola- 
tion of  tiie  oovenant,  and  an  injanelaMi  was  granted 

accordingly. 

Itacklf  V.  Frtderickt,  44  Ch.  D.  224,  followod. 

Stnart  v.  IUpM.  t.J  Ch.  D.  343,  di8tingui«h<!<i. — 
Fiiz  V.  //«,  C.A.— £1893]  I  Ch.  77  ;  62  L.  J.  Ch.  2jS; 
4»  L.  T.  106. 

REVENUE:— 

IxcosiE  Tax — 

1.  Fxemf^wn — Free  lihmry  ^Asi'tttnrnt  i<f  cor- 
}xfratiou  in  rfs^ytcl  of  free  libraries — "  liuilding  the 
I'r'ijterty  of  any  litrnin/  or  scientific  imtitution  " — 5 
.{•  a  rid.  c  3o,  Schedule  A,  a.  61,  r.  6.— Free 
libngiei,  sstahliahed  by  ootporations  or  oom- 
misricmers  under  the  Free  tibnuies  Aets,  1895  and 
18G6  (18  &  19  Vict.  c.  70  and  29  &  .30  Vict.  c.  114) 
are  not  within  the  class  of  institutions  entitled  to 
exemption  from  duty  under  schedule  A.,  s.  <>1,  r.  G. 
of  tho  Income  Tax  Act,  1842.— .^liM/rciM  v.  Mayor, 
<t  .,  of  BriiM,  Q.B.O.— 61  L.  J.  a  B.  715;  67 
L.  T.  618. 

2.  Fr^fiie  or  gaitu—Life  auttranee—Dedudioua  for 
onatfOtVa  floiif— fiwnm  Tax  AH,  VieL  c  85), 
^.  100,  Schedule  />,  Case  1,  r.  4;  «.  102.— Oo* 
branch  of  a  life  assurance  society's  busincsa  oon* 
sistcd  in  tho  suli  of  aniuiities  to  the  jnibli<%  A 
lump  sum  was  paid  down  in  the  case  of  an  immodi- 
ate  annuity,  and  for  a  deferred  or  contingent 
annuity  eitiier  a  lump  aum  or  a  series  of  ^jeriodical 
payments.  In  "*'^"g  up  the  balance-sheet  for 
three  years  for  the  purpose  of  aaoertaining  tbo  p*a* 
fits  and  gains  on  which  income  tax  W8S  to  bs 
assessed  under  Schedule  T)  of  the  Incoiue  Tax  Aots, 
the  society  deducted  from  its  gross  income  the  sam 
paid  in  discharge  of  its  annuuity  contraols.  Ibe 
aaaeasment  was  for  the  year  188<3-t>. 

Hdd,  that  the  society  was  not  liable  to  be 
assessed  for  tha  amount  paid  by  it  fbr  these 
annuities. 

Decision  of  the  Court  of  Api>eal ,  38  W.  B.  698, 
2.'»  Q.  B.  D.  351,  reversed.— '/rrji/HirnZ.t/i.(laaBr»aoe 
,S.«-,V<V  V.  StyU*.  ILL.  fK.)  270 -[1882]  A.  0.  808; 
62  L.  J.  Q.  B.  41 ;  67  L.  T.  479. 

Probate  Dtrrv— 

3.  Residuary  deui-^te—S/wnfic  legatee — Reeiduary 
legatee — Incidence  of  dudea — CaatviM  awl  IiUaad 
Revtntie  Ad,  18«1  (44  *  45  VidL  c.  12),  M.  27,  41— 
r><<<t'.i,vs  and  luhtH,!  llev.-nm  Art,  1SS9  ;:.2  .f-  -V^  Virt. 
I  .  7),  .1.  j. — A  testatrix,  who  die<l  in  Is'Jl,  by  her 
will,  nuide  in  1H70,  after  making  certain  pecuniary 
bequests  and  apeciiic  gifts  of  real  and  leasehold 
pvoparty,  and  du^wsing  of  the  residue  of  her  real 
property  and  certain  speoified  sums  of  stock  and 
investments,  gave  the  residae  of  ber  peraoDal  pri>> 
jierty  to  A.  B.  absolutely. 

Held,  that  the  stamp  duty  payable  under  section 
27  of  the  Customs  and  Inland  Hevenue  Act,  iNSl. 
and  the  estate  duty  payable  under  section  a  of  the 
Castoms  and  Inland  fievenue  Act,  1889,  were  not 
psyaUe  in  part  out  oi  tha  pragpsrtj  spaoiflsdly 
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given,  but  must  be  homo  entirely  by  the  pont  ijil 
residuary  ^raoual  estutu. 

This  pnnomle  of  the  deoiaum  in  /it  re  C'ro/t, 
Deane  ▼.  €fnfi,  40  W.  B.  425,  [1892]  1  Ob.  6d'2, 
iii)t  applicable  us  bt*tweeil  ipecific  and  rosi'lnury 
legate*>«. — Ih  re  BuunUf  Murtin  v.  Martin,  cil.v. 
sTi..  J.  70H[1899]  1  Cb.  188  :  62  L.  J.  Cib.  00:  67 
U  T.  .'jSG. 

■1.  ValuatiuH — UhiUr -tut i mate  of  value — C'Iom  of 
(idmiuiatraiim — Sub/sti^umt  ditcovery  of  true  ml"t  - 
*' J'tnm  aettng  in  the  adminutraiim  qf  tht  ttlnUc" 
— VuOonu  and  Inland  lUvtnne  Ad,  1881  (44  ^  45 
Vii  t.  c.  12),  .H.S.  ;{2,  Upon  thi!  death  of  a  tcstii- 
t<.»r,  whu  dir<l  in  18s;i,  a  valuatiuu  for  jtrobato  i»ur- 
poacs  of  {iitt'T  aliii)  certain  |)aintingB,  forming  j>iirt 
at  the  estate,  was  uiitdu  by  a  competent  valuer,  tt.ud 
the  exeouton  delivered  an  affianvit  of  account 
■tamped  on  the  basis  of  such  valuation,  and 
obtained  probate.  In  1886  the  executors  had  fully 
administered  and  distributed  tbo  testator's  eMt^ite, 
und  since  that  date  they  had  not  any  part  of  the 
teatator'fl  estate  in  their  hands  or  under  their  con- 
trol as  executors.  In  1888  it  was  for  the  first  tiuie 
diiooTered  tbat  the  paintings  bad  been  oonsideiiBbly 
QodflirTaluod.  No  suggestion  was,  however,  made 
of  any  inula  Jidr»  or  nogbgence  on  the  part  of  either 
tho  executors  or  the  valuer.  Upon  iiii  iiifnriuation 
idaiming  to  recover  from  the  executors  further  duty 
upon  the  true  value  of  the  pictures,  under  section 
32  of  the  Customs  and  Inland  Serenoe  Act,  Its^il, 

Held,  that  the  words  **tbe  person  acting  in  the 
utlministration  of  such  estate  ainl  efTwts"  in  sei-tion 
.'{■J  meant  the  jH^raon  who  is  acting  in  th4'  udniiiiis- 
t  ration  of  the  estate  wLl-u  the  mistake  as  to  under- 
value is  discovered ;  that,  in  the  present  case,  t)ie 
ezeootors,  having  fully  administered  the  est^ite  at 
the  time  whan  Cm  iniiit»lr«  as  to  the  undervalue  of 
tbe  pointings  was  discovered,  were  not  persons 
acting  in  the  adminiatrntion  of  the  eshite  within 
the  uieaniug  of  section  3'J  ;  and,  accordingly,  tluit 
th(!  Crown  had  no  reme*ly  against  them. 

Decision  of  the  Divisional  Court  (Hawkins  aikd 
WUhi.  JJ.),  reported  40  W.  R.  671,  [1892]  2  Q.  B. 
2K9,  affirmed. ~^4^mry-(/eiMni<  T.  Hmith,  C.A.  245 
— [i893]  1  Q.  B.  239;  62  L.  J.  Q.  B.  288  ;  68 

Sttocessiox  DrTY — 

5.  "  Hucce«sion" — Succession  of  a  mlin-  exceeding 
£10,000—36  Gto.  3,  r.  :>'l,  s.  VI-SttccfM,;,  Duty 
Act,  18.>3  (16  .t-  17  l  «V/.  C-.  51],  ,w.  1,  2.  10,  32  - 
C'natotna  and  Inland  Ii'"  iuiic  Ad,  IHbU  ^02  <l'  o'i  Virt. 
c.  7),  s.  5,  $ub-aecliun!i  1,  4,  a ;  «.  6,  attb-wctivM  1,  2, 
4. — Under  a  marriage  settlement,  upon  tbe  death  of 
the  settlor,  the  father  of  the  wife,  ii  fund  of  more 
than  i,'l(>,*HM.»  became  vested  in  the  trustei  s  in  trust 
for  the  wife  for  life  with  remainder  to  the  youugi  r 
children  of  tbe  morriuge  in  equal  shares  abfHjlutely. 

Held,  that  the  effect  of  section  6,  Hub-se<:tion  -1, 
of  the  CnstMne  sind  Inland  fievenue  Act,  1889,  was 
to  bioorporato  into  snb-seotion  1  the  definition  of 
"huccession"  contained  in  mi  ction  1  of  the  Succes- 
Biou  Duty  Act,  l8o3,  luid  thut  by  virtue  of  section 
12  uf  3(>  Geo.  3,  c.  o2,  and  sections  10  and  32  of  the 
Hucceesiou  Duty  Act.  18^3,  the  fund  constituted  a 
** succession"  of  a  value  eacoeeding  £10,000,  upon 
whiob  estate  duty  was  payable.— ,  l<tor«ey-Ofn««/ 
V.  Lord  Aberdare,  q.is.d.— [l.S!»2]  2  a  B.  684  ;  61 
Ij.  J.  Q.  B.  61o ;  67  L.  T.  js.s. 

0.  •*  fiuccesaion  " — Acceleration  meceation — Suc- 
cessim  Duty  Ad,  1853  (16*17  Vict.  e.  51),  «».  2, 
15,  20,  38. — By  a  marriage  settlement  u  sum  of 
money  was  settled  upon  trustees  u^jon  trust  to  pay 
the  incouii'  t(j  the  wile  iluriiig  her  Ufe,  and  after 

hex  deoith  to  jpagr  the  income  to  the  husband,  if  he 


^hollld  survive  her,  during  his  life,  with  remainder, 
ill  defiiult  of  issue,  to  the  wife  absolutely  The 
husband  died  leaving  tbe  wife  surviving  him,  and 
then  was  no  Issne. 

Held,  thut.  on  the  death  of  the  husbiind,  tl.e 
widow  became  entitled  in  jiossessiou  to  a  successiou, 
and  that  succession  duty  was  payable  on  the 
amount  of  the  fund,  less  the  value  of  her  life 
interest  therein. — Aftcnuy-General  v.  Robertson,  c.A. 
241— [1603]  1  a  B.  203;  62  L.  J.  Q.  B.  282  ;  68 
L.T.371. 

RIVBK:— 

Pollution  -('anniuij  A(ii-age  to  Jhnr  iu1t\  !ylr<itin  — 
Srinr  I'rated  in  local  nnihority  —  ifuint  I'lftixliis  - 
Jh-i  rtdtin — Jlivers  J'ollutivu  J'rfirntion  Act,  l.>7'j  (39 
&  40  l  id.  c.  lb),  sa.  3,  10,  11— I'lMic  Health  Ad, 
1875  (38  &  39  Vict,  c  56),  13,  15,  17,  19,  27— 
Practice— Ayptal  from  toimtjf  court — County  Cottt1$ 
Ad,  188H  (51  &52  Vid.  e.  43),  as.  120.  124.— The 
defcndiuits  discharged  sewage  from  their  jiremises 
into  a  sewer  which  was  vested  in  the  plaintiffs,  the 
local  sanitary  authority.  The  sewer  communicated 
with  a  stream,  which  Mcome  polluted  bv  the  sewage 
from  the  defeudaBts*  piremises.  The  plaintifb  ap- 
plied to  a  county  court  for  an  order  under  section 
10  of  the  Rivers  Pollution  Prevention  Act,  1876,  to 
restrain  the  defendants  from  jxilhitiug  the  StEOHU* 
The  county  court  judge  made  the  order. 

Held  (afhrming  tlu!  decision  of  the  Divisional 
Ckiurt),  that  the  plaintaflfe  and  the  defendants  had 
both  committed  offisuoes  against  tiie  Act,  the  de- 

fi-ndiints  by  causinf^  the  sewage  to  flow  into  the 
stri'iUii,  anil  the  pliiiiititlH  by  permitting  tlieiu  to  do 
so  ;  thut  the  uiukiiig  of  the  order  was  diseretionary, 
and  that,  uuder  the  oiroumatancee,  no  order  ought 
to  be  made  at  Ibe  instaiioe  of  the  plaintiffs. 

Appeals  finun  ooanl^  courts  imder  the  Bivoa 
Polhmon  Prevention  Act,  1876,  are  properly  made 

by  way  of  motion. — Kirkheaton  Dittrid  Local  Jfmird 
V.  Ainley,  C.A.  99— [1892J  2  Q.  B.  274;  61 
L.  J.  Q.  B.  812;  67  L.  T.  200. 

See  also  Loc.vi.  QanBXWOn,  12  ;  NUUAHOB,  8; 

JicoxcH  Law,  6. 

RULES  of  OOUBTt— 
Ord  3.  r  6— See  Pbactigb,  67-eO,  71:  MOBT- 

OAOK,  6 

Ord  7,  r  3— See  ruArriCK,  11 

Ord  !»,  r  8— See  PkacTK'E,  59.  60 

(  »rd  11.  r  1  (e)— Bee  ADsimALTY,  3;  Practic  e.  65  ; 

r  1  (/),  PBAOTICS,  61 :  r  1  (a),  PbaCTICS,  63,  64 
Oni  1 1, r  1— iJeePRAoncE, 38,OT-70;  M0BraAOB,6 
Ord  I  I,  r  5    See  PKArriri:,  .38 
Onl  Hi,  r  1— See  PKACTICE.  43 
Ord  16,  r  8 — See  MOKTOAOE.  5 
Ord  16.  r  9— See  Piiactutb,  45,  46 
Ord  16,  r  11— See  Ptt.vcTiCB,42 
Ord  16,  rr  22-24— See  Pbachoib,  4 
Ord  16,  r  46— See  PRACTICE,  41 
Old  17,  r  8— See  PKAcritK,  40a 
Ord  18,  r  2 — See  MoinciAfiK,  4  ;  PUACTICE,  36 
Ord  18,  r  5 — See  PuArrK  K,  37 
Ord  10,  r  7— See  PrwVcxiCB,  39 
Ord  19,  r  27— See  pRACnnMm,  48 
Ord  20,  r  4— See  Pk^vctice.  48 
( )nl  20,  r  5— See  Pilvcth  e,  56 
Ord  21,  r  16~See  PllACncE.  21 
Oi-d  23,  r  4— See  Pka«  l  ICK,  21 
()n\  2a,  r  4— See  LlMITATIOm,  STArOTB  OP,  2; 

PBACnOB,  39,  54 
Ord  26,  r  5— See  HABBOTrsB  Ain>  DoOKO 
Ord  27,  r  11— Sec  Pbacticx,  21,  22 
<Jrd  27,  r  15— See  PK.VCTICE.  57 
Ord  .il,  r  1— See  Pit,\(  TKE,  23 

Ord  31,  r  7— See  Pbacxick,  27 
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Otd  31, 
Ord  31, 
Ord  ai. 
Ord  Mi, 
Ord  ;Jti, 
t)rd  36, 
OrdltO. 
Ord  36. 
Otd  m, 

Ord  3!», 
Onl  4\, 
Ord  42, 
Ord  42, 
Ord  44, 
OH  46. 

Oi-(l  |S:i 
Ord  on, 
Or.l  ,•)<), 

Ord  :>•', 
Ord  j4, 
Ord  57, 
Old  57. 
Ord  57, 
Ord 
Onl  :>'.>, 
Old  (H, 
Ord  64, 
Oid6d. 
Ord  65, 
Ord  67, 
Ord  60, 
Ord  70, 

SALE  of 


r  12— See  Pkactice,  23.  24 
r  14— See  PKAfTlcE,  26 
r  20— Heo  Patext,  4 
r  1  -Sen  Pi!A<mt'E,  56,  58 
r  11-  8eo  PiiACrnC£,57 
r  14— Bee  PracTICB,  56 
r  15— See  Practicb,  57 
r  50— Soe  Arbithatiox,  5 
r  ,W— See  pRAcm  i;.  36 

r  8— S«'<>  PUACTK  K.  7 

r  o — See  I)ivoi;<  k.  19 

rr  23,  24— Sc*  PuAtTlCE,  28 

r  32- Sec  Practick.  29 

r  2— See  Fbacticb,  8, 10 

r  1— See  LVXATIO,  4 ;  Practki,  14 

,  r  11— Se«  PuonOK,  61,  62 

r  2  -^See  ruACTICE,  50 

r  ;{     He*:*  PUA' TK  K,  2ti 

r  4— See  PjiAtTK  E,  y 

r  12— See  PuALTirK.  14 

r  2— See  PiucTicit,  34, 35 

rr  9, 11— See  Praotios,  2 

rr  16,  17 — See  PuAmrE,  34 

r  8— See  County  Couht,  5 

r  12— See  County  Coukt,  4 

r  N    Scfi  AmilTKATION.  8 

r  I  'J    Sif  PnACTICE,  2K 

r  1— S<w  Pbaotiob.  8, 17,  18,  20 

r  27  (48>— Bee  PftAoncB,  19 

r4— See  PR-vcrifK,  10 

r  1— See  Debtors  Act,  3 

r  l-~See  Dbbtobs  Act,  3 ;  Prachcb,  9 

POOD  and  DBUGS  ACT8.-See  Advl- 


TEKAMON*. 

SALE  of  GOODS  :  - 

1.  .Sa/c  III/  aumjile—  I'ltiir  /i-;-  Jilicfri/ — Phct  fi-r 
iiitpeclioii — Contruct — U'/iai  property  in  gooth  aohl 
paued. — The  plamtifT,  a  furmcr,  HM  by  sample  to 
tlw  defmdsnt, »  oom  dealer,  a  qnaatify  of  barley. 
In  aoooffdaooe  wifli  fhe  terms  or  the  contract  tfao 
plaintiff,  at  his  own  pxjmmiso,  delivered  tli>  Irulfy 
in  sacks  at  T. ,  a  small  roadside  railwiiv  Ntntimi. 
The  plaintiff,  at  the  time  of  the  Mule  to  tlic  il'  fcnd- 
aat,  was  aware  that  the  defendant  would  resell  the 
iMdqr  to  trewers  or  maltaterB,  but  bad  no  know, 
ledga  iHmb  or  to  whom  eodi  renla  would  takv 
plaee,  nor  to  whom  tiie  defendant  woold  conaign 

the  barley.  The  defendant,  in  fact,  on  the  HJtiiir 
day  rewdd  tlie  liarlcy  to  a  tirm  of  brewers  carrj  in-^ 
on  business  >it  S.  The  dufciuluTit,  on  Insn  itiL'  I'f 
the  arrival  of  the  barley  at  T.  8ta»ion,  direetid  tin- 
stationniaster  to  take  and  forward  him  a  samjile. 
and  thie  the  etationmaster  did.  The  defendant, 
after  iiupeolioD  of  the  sample,  ordered  the  etation- 
master  to  lend  on  the  bu-ley  to  the  defendant's 
Bub-vendeee,  the  brewers  at  S.  The  defendant  siib- 
KiNjuently  rejecte<l  tli>'  li  n  li-y  as  inferior  to  .sani|)le. 
There  was  evidence  to  show  that  the  bulk  of  the 
barley  could  ho  ioapeotod  in  th«  eaeks  in  the  tmcka 
at  T.  station. 

Held,  on  these  facta,  that  there  was  nothing  to 
displace  the  prima  facie  presumption  that  T.  ata- 
tion,  the  place  of  delivery  oy  the  plaintiff  (vendor), 
was  also  the  ]i!iu.'c  for  inspection,  and  tli:it  tlir  jao- 
perty  in  the  iMirlev  passed  when  the  defeudaut  took 
l>uaae«8ion  of  the  barley  at  T.  station  and  ordered 
it  to  be  sent  on  to  his  sub-vendeea  at  S. ;  and. 
cousequenUy,  that  the  defendant  was  not  «ntitle<l 
afterwards  to  reject  the  barley. — J'erkitu  v.  JMI, 
c.A.  1»5-[1893]  1  Q.  B,  193;  62  L.  J.  a  B.  91 ; 
C:  L.  T.  792. 

2.  Stoppage  in  tzan&ita— fnd  of  frawsifc  Certain 
oooda  were  ortoad  from  B.  ft  Cxk  lij  O.  and  were 
odivared  ut  the  duoks.  marked,  as  raqiafrol  bgr  O.. 


J.  H.  A.  ft  Oo.,  Trinidad.  With  the  goods  were 

foru  iril'  d  shipping  instructions  from  G.  directintc 
the  goods  to  be  placed  on  boani  the  s.s.  Afnr'ijr^l. 
A  receipt  signed  by  the  dock  superindent  was  given 
for  them  to  K.  &  Co.  as  foUowa :— "  Bought  of  K. 
ft  Go..  J.  H.  A.  &  Co..  500  boBsa.  Sa.  iTadTaref, 
on  aoooont  O.,  Trinidad." 

The  goods  were  shipped  for  Trinidad,  and  wIuIb 
on  their  way,  O.  having  become  bankrupt,  R.  &  Co. 
j;ave  notice  tf)  Ht<ip  them  in  transit.  The  goods 
were  afterwards  delivered  under  the  orders  of  the 
Trinidad  Court  to  J.  H.  A.  ft  Co.,  who  naid  the 
trustee  in  bankmptoj of  O.  £75 forfhank  B.  ft  Oo. 
claimed  this  nuMMf; 

Held,  that  the  transit  was  determined  wben  thn 
receipt  was  givon  ;  that  there  was  no  stopyiatr^f  of 
tlie  goods  ill  tnmsit ;  and  that  ther<'fore  the  trus'ti-. 
and  not  R.  A:  Co.,  was  entitled  to  the  £75.  —  /«  /> 
(iurney.  Ex  parte  Hughes,  0.8.1).,  BKCY. — 67  L.  T. 

Bee  alao  Tbovxb. 
SCHOOL  BOAED.— See  Bducatiov  Aon. 

SCOTCH  LAW  :— 

1.  BaiikrupUy — Vrstituj  of  hrritnble  e»(ale  in  lutuk- 
rupPt  truatee — /Mtent  truat  in  bankrupt — Dnrtrime 
tantam  at  U3»—Bttakrt^ft<xjSeoUaml)  Act,  1856  (10 
ft  90  Viet,  c  79),  «.  102.— Heritage  was  held  bjr  m 
bankrupt  on  an  trnqiLilified  <  r  fit<  i<-  absolute  dis- 
iwsition  rcgistereil  in  his  own  niiiiie  :  but  it 
appeare<l  that  he  ln-ld  it  only  as  a  trustic  f^r  th«? 
right  owners,  to  whom  he  had  given  an  uiirecorde<l 
acknowledgment  of  the  trust. 

Held,  reversing  the  daeisiop  of  the  Court  of 
Re«ion  (18  Ct.  Sesa.  Oaa.,  4th  aeries.  1166),  that  the 
lieritjige  did  not  vest  in,  or  pass  to,  the  lianknipt's 
trustee  for  the  l»eneHt  of  general  creditors  of  the 
bankrupt.— //fTj/rtfcif  Jln'raionarff  Ch.  T.  MitlOT, 
U.L.  (8c.)— [l)>!»2j  A.  C.  5!»,S. 

2.  Church — Cfutmrt  —Miniairrt  »tii>t:wi~Ohliij<t- 
tioii  to  provide  a  Irgul  awl  rnmj>r(rnt  ttijiend  md  und*r 
a  cf rtain  sum — Extttit  (f  ohUgatiou — Siirplm  from 
mil  reiita  -Trttat. — By  decree  of  the  Teind  Court, 
dated  tba  15tli  of  Jnlv,  1741,  obtained  at  the 
msbanoe  of  the  baron,  Millie,  and  oertain  of  the 

feoara  of  the  burgh  of  Oroenoi  k,  for  themselves  and 
in  the  name  of  its  whole  inhabitants,  the  burgh 
was  disjoined  .iiiil  erected  into  a  new  j«irish.  TIh' 
suui  of  X  1,000  had  already  been  aabecrihed  and 
invested  in  heritable  aaonnty  for  the  iiuq)o^e  of 
building  a  Idrk  for  the  saw  paiidi  ud  endowing 
the  mimster  with  a  competent  stipend  of  not  less 
than  950  nierks  ;  and  the  pursuers  had  likewise 
undertakt'ii  to  contribute  certain  yearly  sums  for  a 
peri  Hi  of  tifteea  Teaiain  order  to  oomplete  a  fond 
for  the  stipend. 

These  facta  were  fully  set  out  in  the 
but  were  not  rafarred  to  either  in  the 
of  the  aommona  or  in  the  decree,  which  simply 
ordained  the  baillio.  feiinrs,  and  inhabitants  of  thf 
burgh  to  provide  the  minister  of  the  new  church 
with  a  oompetent  lagal  gtipend  not  imdar  950 
merks. 

IleJd,  afHrming  the  decision  of  the  Court  of 
Session  (19  CU  Sess.  Oaa.,  4th  seriea  (Bettie),  643), 
that  the  decree  of  the  Ooort  of  Teinds  imposed  a 

direct  liability  upon  the  burgh  of  Orcenot;k  to  pw 
the  minister  a  LiJiiipetent  and  legsU  stipend  accord- 
iug  to  the  varying  circuiiiNtancea  from  time 
time,  and  that  a  miuimuui  payment  of  950  uierks 
would  not  fullil  the  obligation ;  nor  was  the  obliga- 
twn  inqpairad  bv  aojr  loM  of  tba  londa  or  deficieuoy 
in  the  aapaBtad  eoailBbtttioiMb— >JVvaaili  ft«.,  of 
Ortmedt  t.  Alert,  H.L.  (ao.)-Cl803j  A.  C.  2M. 
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3.  Convtyance — iSale  of  tupertorUtf — OenertU  voordt 
of  deicription  in  di»po$Hive  datm — CotutrueUoH — 
Subsidiary  clauses — Itight  to  coals. — By  the  law  of 
Scotland  the  dupositiTe  claose  of  a  deed  in  imple- 
ment of  a  sale  of  land  rights  ia  the  governing 
claiwo,  and  if  it«  terms  are  exjircss  and  un- 
anihigiiouR  they  cannot  be  contradicted  or  cut 
down  by  inforenco  drawn  from  oCber  parta  of  the 
deed;  bat  il  the  dispoailiTS  alaan  contain  gmenl 
-woria  of  deserfptioii  •usosptible  of  more  fbm  one 
meaning,  other  clauses  of  tnc  deed  may  bo  roforrod 
to  as  showinjf  the  seuso  in  which  these  general 
words  are  us.d. 

The  apijellant  raised  this  action  for  ihxlurator 
that  he  was  cntHled  to  tho  exclusive  right  of  the 
ooalfl  within  the  xwnondenta'  lands  of  H.,  L.»  and 
B.  ThcMooab  haa  I  namr  been  worked.  In  1796 
the  Duke  of  Argyll,  then  ownt-r  of  the  barony  of 
which  these  lands  formtrd  a  jiat  t,  disposed  of  the 
i/oiiiiiiiitin  idilr  of  H.,  L.,  and  H.  to  the  predecessor 
in  title  of  the  respondents,  reserving  the  coals. 
The  nipflliority  of  these  lands,  and  tho  reserved 
coats,  were  aooniredin  1808  from  the  Argyll  family 
by  0.  T.  By  deed  in  1837  O.  T.'s  trustee  in  bank- 
ruptcy, on  the  narrative  that  he  Imd  ofTfred  for  sale 
the  '*  Buptfriorities  and  feu  cliitics"  of  tlie.se  landf*, 
conveyed  by  the  dispositive  clause  to  the  resj)onil- 
enls'  predecessor  in  title,  the  owner  of  the  dominium 
utile,  '*  all  and  whole  the  town  and  lands  of  H., 
with  voeies,  muirs,  and  all  and  singular  pertinents 
used  and  wont  pertaining  and  belonging  thereto, 
all  HS  at  present  possessed  by  tho  said"  respond- 
ents' predecessor.  L.  and  B.  were  conveyed  in 
Hiuiilar  words.  In  1H(K)  the  barony,  with  the  ooals, 
wag  purchased  by  the  appellant's  predeoessor  in 
title  from  C.  T.'s  trustee. 

Held,  reversing  the  decision  of  the  majority  of 
the  whole  •Court  of  Bcssion  (19  Ct.  Ress.  C&s.,  4  th 
series  (Rotli*  ),  TOO),  that  tho  estate  of  coal  was  not 
conveyed  by  the  deed  of  l.s;j7,  the  narrative  clause 
ahowmg  that  the  words  "  all  and  whoh?  the  lands  " 
wren  meant  to  apply  to  the  Taasars  estate,  and  not 
to  land  and  nunerala  belonging  in  fee  to  the 
mperior. 

7^**  V.  Alr.iisiiili-r,  H  .\pp.  Cas.  f<'>'i,  distinguished. 

[•'.'it  mi  III/  V.  lliiivltii,  ()  Cr.  S.  S-).  Cas.,  ;ird  series 
(Macphorsonl,  7t<2,  approved.  —  <>rr  v.  Mitchell, 
B.I.  (8o.)-[18e3]  A.  CC  28S. 

•I.  NefjUijcnce  — ■  Injury  to  tmykmen  resulting  in 
iltiith  after  aciiou  brought — (.'mniirifriri/  of  serond 
ttction  by  mother  for  aolutinin  fm-  mium  iuinrij.'  -X 
-workman  having  been  injurwl  tlirouch  tlio  fault, 
aa  he  alleged,  of  bia  employers,  brought  an  action 
agniut  them  for  dameges.  While  Sie  action  was 
pending^  be  died,  intestate  and  unmarried.  Hii 
mother  wiis  appointed  his  executrix,  and  she  raised 
tt  soconil  fuiil  concurrent  action  for  solatium  for  her 
son's  diitth,  ai'.tl  asked  tliat  tho  second  action 
shoidd  be  remitted  to  the  same  jury  who  were  to 
try  the  first  action. 

Held,  affirming  the  decision  of  the  coozt  (18 
Court  Sew.  Oes.,  4^  series  (Kettie).  11(H),  that  the 
Becond  aolioil  was  inconipet<'nt.  -  ll  ooi/  v.  Uratf  &• 
Sons,  H.I„  (Sc.)— [1892]  A.  C.  67G;  til  L.  T.  62«. 

5.  Railway  —  Slatutarg  offreeataU  to  itop  all 
ardinarjf  train*  at  lenuMVory  Motion  —  SuUequaa 
agretment  to  vaikt  Oattm  ptrmanent — Right  to  have 
frtiiiis  at<']>i'ii}.  The  TToiisc.  reversing  tlio  decision 
of  the  Court  of  Session  (20  Court  Hess.  Cas.,  4th 
mtiTies  (Bettie),  409),  held  that  all  ordinary  trains 
iitaat  stop  at  the  station  in  question. — Oilmour  ▼. 
J^orth  Briti$h  RaHwmf  Co.,  B.Xh  (So  )— [1808]  A.  0. 

6.  /tiver — Pollution — Prescriptive  right,  extension 
f*f- — f^umtrrenit  /Indingt  ^  faxt^^K  iripariaa  pro- 


prietor who  has  a  prescriptive  right  to  take,  in  a 
particular  way  and  at  a  particular  place,  water 
from  a  river,  aod  to  return  such  water  to  the  river 
in  a  polluted  condition,  is  not  entitled  to  take  the 
water  in  any  other  way  or  plaoe,  nor  use  even  his 
common  law  right  of  taking  it  in  sue  h  a  way  as  to 
add  to  the  pollutiou  of  the  stream.  —  Mclntyre 
Br&Oun    MnQaviih  R.x»  (So.)— [1883]  A.  C.  808. 

7.  Fyiirri  nxioii  —  Marritiiji'  rnntrart —  Vesting — Con- 
ditio si  sine  liberis  dwiessi-rit — Difcharye  of  trusteei, 
— The  rule  is,  "  si  ^/x;  /iirris  decesttrit*'  applies 
to  ante-nuptial  marriage  contracts. 

By  ante-nuptial  contract  of  marriage  the  wife 
conveyed  the  sum  of  £4,000  to  trustees,  first,  to 
pay  the  wife  during  the  life  of  the  spouses  tbe 
interest  for  her  alimentary  use  exclusive  of  the 
jus  miiriti ,  secondly,  in  tlie  event  of  tho  predecease 
of  the  wife  leaving  a  child  or  children  of  the  mar- 
riage, the  trustees  were  to  pay  the  income  to  the 
huriiand  daring  his  life  for  "his  alimentary  use 
only,"  hi.s  right  to  assign  and  claims  of  creditors 
being  excluded ;  and  on  his  death  to  i»ay  the 
capital  of  the  fund  over  to  the  said  "  child 
or  children "  after  their  attaining  majority, 
&c.  And  if  there  were  no  children  alive  at  tbe 
disBolutioo  of  tiie  marriage  by  the  wife's  pre- 
decease, or,  though  there  should  then  exist  a  child 
or  children,  in  the  ctise  of  the  death  of  all  of  them 
before  the  term  of  jwiymentof  their  provisions,  then 
the  interest  was  still,  as  ])rovidt'<l.  fu  hi-  ]»iiid  to  the 
surviving  huslxind,  but  the  capital  wiks  to  bo  at  tho 
irffe*!  duposal  by  will,  to  bo  conveyed  to  the  di«- 
poaeea  on  the  husband's  death,  and,  failing  any  will, 
then  to  the  wife's  nearest  heirs  and  executors,  bnt 
with  power  to  the  trustees  to  pay  over  the  capital 
at  any  time  after  the  death  of  the  i)redeceasing  wife 
and  "  failure  of  issue"  on  obtaininj^,  u^^r  alia,  the 
consent  of  the  surviving  Inisband.  Thirdly,  in  the 
event  of  tho  pre<lccoaae  of  the  husband,  and  a  child 
or  cbildrai  being  then  in  existence,  the  tnutees 
were  to  pay  the  interest  to  the  wife  for  her  alimen- 
tary use  only,  and,  after  her  death,  the  capital  to 
the  children  on  majority  ;  but  declaring  always  if 
such  child  or  children  should  all  die  before  the  wife 
or  should  "  die  before  majority  and  without  leaving 
issue,"  tho  trustees  were  still  to  pay  the  interest  for 
the  wile's  alimentaiy  oM  only,  and  in  the  event  of 
the  wife  eurriviug  tbe  husband  and  "flsilnre  of 

issue"  she  was  to  have  the  same  power  as  above  of 
disposing  by  will  of  the  capital.  It  was  further 
providetl  that  the  provision  of  tlie  children  should 
not  become  vested  interests  until  after  the  death  of 
the  survivor  of  the  epoosee  and  nnldl  the  dhildiein 
attained  majority. 

The  wife  died,  leaving  by  will  all  she  possessed  to 
her  husband,  by  whom  she  was  survived,  and  bj- 
one  child,  a  son,  stated  to  have  lieen  bom  subse- 
quently to  the  wife's  will.  The  son  had  no  children. 
The  husband  and  son  claimed  from  the  trustees 
immediate  payment  of  the  capital,  on  the  ground 
that  it  must  inevitably  belong  to  one  or  the  other. 

Held,  reversing  the  decision  of  the  Court  of 
Be8sion(18  Court  Sevs.  ('as.,  1th  series,  :]\'').  that 
the  husband  and  son  were  not  entitled  to  imme<Jiate 
payment,  the  trustees  being  bound  to  keep  alive  tho 
trust  for  tlie  protection  of  the  alimentary  provisiou 
to  the  hnsbaM,  and  the  right  of  possible  obildien 
bom  to  the  son.— J7i^files  Eduiard$,  B.L.  (So.)— 
[1892]  A.  C.  583. 

8.  Superior  and  vastai — ]Fhether  composition  or 
relief  payable  &y  the  txusal  on  entry — Entry  bg 
trusteta— Effect  of  confirmation  of  prior  in/eftoMnts 
by  atijKrior. — An  ancentor  of  the  appellant  acqiured 
three  several  parcels  of  land,  D.,  W.,  and  T.,  by 
pundMM^  in  all  of  wbidh  bia  anthon  were  infalt 


215  Seduction,  DIGEST. 


and  entered  with  the  supprior.  Hp  took  hasp  infoft- 
ment  in  one  of  those  j)Hr(j('ls.  W.  ;  but  with  the 
exception  of  the  appellant  nnno  of  the  series  of 
heirs  upon  whom  his  siiccession  (levolred  expcflp 
a  feudal  title,  or  were  entered  with  the  Bupcrior. 
In  1810,  one  of  these  bein,  tlie  gnuidfather  of  the 
appdlant,  oonTOyed  theia  tbree  paroda  to  tnuteet 
for  the  purpose  of  jiaying  the  truster  uiiil  his  wife 
an  annuity:  tho  trustpr's  ilibts;  and  in  tlip  event 
of  the  trustpr's  dpiiMi  before  tlii>  debts  \v('t<-  \r.i\A  to 
carry  out  any  dord  of  sottlpuipnt  he  might  leave. 
Power  WM  glreu  to  the  trust<  os  to  idl  with  the 
truater'i  oomont.  When  the  debte  wen  pi^  <»■ 
if  demanded  in  1814,  the  trustees  were  to  re> 
convey. 

The  truster  dietl  in  1811.  In  ISlo  the  trustws 
were  entered  in  the  lands  (  f  T>.  and  W.  witli  the 
superior  whose  chaitor  (untinued  pro\'ious  infeft- 
nientfl.  In  1828  the  trustees  were  enteretl  in  the 
other  lands  of  T.  On  each  entry  they  paid  a  oom- 
]tosiUnn  of  a  year's  rent. 

Held,  affirrainjf  the  decision  of  the  Court  of 
Srasion  (18  Ct.  Sess.  Cas.,  Hh  series,  '>87),  that 
the  Appellant  was  liable  to  the  superior  in  a  com - 
position ;  because  («)  asjsumiug  the  trust  to  be 
simply  an  incumbrance*,  he  would  not  have  been  in 
a  position  to  enter  as  heir ;  (6)  that  tho  appellant's 
implied  entry  in  1674  was  not  enfranchised  by  the 
entry  of  his  grandfather's  tnutees;  and  (r)  that  the 
confirmation  in  1813  had  not  the  effect  of  making 
till-  appellant's  ancestor  an  entered  vassal,  the  ton- 
liricatiou  having  no  operation  other  than  to  wife- 
gunrd  the  investiture  of  the  trustees. 

Stuart  T.  JacksoH,  17  Ct.  Sess.  Cas.,  4tb  series, 
85 ;  Duke  of  Athole  v.  Steunrt,  17  Ct.  Boss.  Cas., 
4th  series,  724;  and  Duke  of  Athole  v.  Mtuzirn,  17 
Ct.  Sess.  Cas.,  4th  series,  733,  assuming  thetn  to 
he  correct,  mu'«t  be  taken  to  be  not  applipjible.  — 
JohfuttiHe  V.  Dukt  of  JJiicchuch,  U.L.  (iS«.)— flS'J^] 
A.  G.  62ft. 

See  also  Dmnus,  13 ;  Boaaaa. 
SBDUOnON- 

Matter  ami  ifrvuut  — I'liv  nt  aud  rluhl  -  I'.riil- art 
(./■  Ki  ri  ii-r, — In  an  action  by  a  jiarent  for  the  He<luc- 
tion  of  her  daughter,  it  ui>p.uri'd  that  the  daughter 
had  been  nunried,  and  lived  with  her  husband  for 
Hght  TCsn,  vp  to  his  death,  which  took  plaoe  two 
years  before  the  eommeneement  of  the  aonon.  She 
WBB  then  in  the  employment  of  a  third  party,  which 
occupied  her  time  men  weekday  from  a.m.  to 
8  p.m.  She  resided  in  lo<lging8  rented  by  hersplf, 
but  was  in  the  habit  during  the  ime  which  re- 
mained at  her  disposal  of  coming  to  hor  mother's 
house  and  helping  ner  by  the  discharge  of  house- 
hoild  dntiee  whioh  were  of  sooh  a  natim  as  would 
be  oMMlly  performed  by  a  servanL 

Held  (fy  ^Iles,  C.B.,  and  Andrews,  J.; 
Mur])hy,  J.,  dissentinp),  that  there  was  evidence  to 
go  to  the  jurj'  in  support  of  the  plaintifTs  case,  and 
that  the  Trerdiot  for  the  plaintiff  must  stand.— 

o'firii(,/v.  nhivry,  K.X.I).  (lr.)-^;{-2  L.  \i.  ir.  ;n(>. 

SETTLED  ESTATES  ACT.-See  L^dloud  and 
TBtTAKT,  18. 

SETTLED  LAND  ACTS  :— 

1.  Kquitable  tenant /or  life— Jlight  topottmioH  of 
ataie—Cuttodtf  of  titte  dttda—SMtd  land  Ad$, 
1882  (4fi  ft  46  rid.  c.  38),  and  1884  (47  ft  48  Vid. 
f.  18). — the  powers  granteil  to,  and  the  duties  im- 
posed on,  a  tenant  for  life  by  tho  Settled  Land 
Acts  raise  a  presuniption,  in  favour  of  his  title  to 
possession,  not  before  existing,  ami  render  it  in- 
cumbent on  the  oonrt  to  provide  that,  if  the  estate 
aa.l  tnutcei  can  be  adeqaately  protoeled  by 
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Settled  La$td  Acts,  21*^ 

reasonable  safeguards,  an  eqtdtable  tanaat  for  liis 

should  be  let  into  possesssion. 

An  equitable  tenant  for  life  is  entitled  to  the  coi!- 
trwlv  of  the  title  deeds. — In  re  Wythe*,  H'ttt  v. 
Hy/Ki.  cH.D.  KEK..  J.  370— [1898]  2  Ch.  860  ;  62 
L.  J.  Gh.  663  ;  68  L.  T.  520. 

2.  Heirlooms — Sanction  of  court  to  tale — Prorim 
in  restraint  of  sale  of  land—Settied  Land  Ad.  1882 
(45  ft  46  Fid.  c.  38).  «•.  37,  51.— A  testator  hj  his 
will  settled  real  estate  and  bequeathed  dtatMs  s« 

heirlooms,  lie  cllrect^ni  his  tnistf-es  to  hold  a  mm 
of  £4. 000  on  trust  to  keep  up  part  of  the  estati', 
and  to  pay  the  surplus  income  to  the  persnn  for  thn 
time  being  entitled  to  possession,  with  a  proviM 
that,  if  such  person  alienated  the  proper^,  the 
£4,000  was  to  fall  into  the  reeidne.  Thetcoantfer 
life,  under  the  provisions  of  the  Settled  Lsnd  Act, 
st)ld  the  estate.  He  also  sold  some  of  the  heir- 
looms. On  summons  to  obtain  the  sauctiuu  of  th« 
c«)urt  to  the  s.-il<^  of  the  heirlooms,  and  declSTS  the 
rights  of  the  parties  in  the  i4.0<M1, 

Held,  that  the  court  could  not,  rx  fad,; 
sanction  the  sale  of  the  heirioomaalre9tdysold.mider 
section  ST  of  the  SetUed  Land  Act,  18S2 :  and  fhst 
the  provision  in  the  will  directing  the  £l,0;X)  to  fall 
into  the  resiiliie  on  alienation  was  void  under  »et- 
tion  — //I  r*'  Aintfi,  Am**  v.  Amtt,  Cll.D.  XOU.,  J. 
5U5-r isaai  2  Ch,  479 ;  62  L.  J.  Ch.  685  ;  68  L.  T. 
787. 

3.  Fmprovemtttts  —  /imt-rhnr'jr*  —  It'demi'ti^n  • 
Capital  monfi/s — H»>r'it  af"  tenant  fur  li/r  ti>  rri>nt/innit 
—fmprovrmnif  of  Land  Art,  1H64  (27  &  28  l  td.  f. 
114),  e.  id^SetiUd  Laui  Act,  1882  (45  ft  46  Fid.  t. 
38).  «.  21,  aiii-MwA'ons  2,  9— Settled  Land  Aet,  I8K7 

(,)0  &  r,\  Vid.  r.  30),  1^.  \—Sftthd  r,an<l  Art,  1800  ;.Vt 
&  o4  I'icl.  c  ()!•).  ».  15. — A  tenant  for  life  hml  pui  l 
certain  instalments  of  retit -charges  which  ni'l. 
between  ISs,)  and  1S90,  been  created  imder  tlif 
Improvement  of  Land  Act»  1884,  to  secure  luonpy 
bonowed  by  him  for  inqnovementa  on  the  settl««l 
estates.  On  an  application  to  tiie  oonrt  to  aotborix*. 
under  section  lo  of  the  Settl«»d  Land  Act,  1890,  tb" 
repayment  to  liim  by  the  trustees,  out  of  c:i]iit«l 
numeys  in  tlieii  h  inds,  of  tlie  instalments  p'\id  hy 
him  before  March,  \Si)2,  when  he  first  calltKi  upon 
the  trustees  to  provide  for  the  inatnlments. 

Held,  that  the  case  did  not  oome  within  leetion 
15  of  the  Aet  of  1890,  bat  within  sedioo  1 
of  the  Act  of  ]AH'i,  and  that  the  applicatioii 
must  be  refmunl. — Jn  re  Ihilisont  Stttlnl  Etiair, 
oit.D.  sn.,  J.  15-'[18021  8  Gh.  622  ;  61  L.^.CIi. 
712. 

4.  **  TmnrevemtttU**  —  Applitaiion  of  "mpiW 
mnnet/" — Slnnninn-hnuse —Alfcrntion'*  n'ith  a  viriet-> 
let— "  Rebuilding"— "  Annual  rental  <>f  t/ir  tftfl' I 
land"—SttitM  Land  Art,  18iK)  [y.i  &  oi  Virt.  r.  . 
M,  13  (if.)  (iV.).  Xb^Hettltd  Land  Act,  1882  (4i  &  ^>> 
V!rt.  c.  38),  ««.  22  (5)  (6),  26.— By  the  Settled  Lnfi  i 
Act,  1880,  a.  13,  "improveoMnts  authorised  by  the 
Aet  of  l{nt2**  faielude  "making  any  addiHoos  to. 
or  alterations  in.  buildings  reasonably  necessary  or 

Iiroper  to  enable  the  sanip  to  bp  let."  and  "  tho  rr- 
iiiilding  of  the  jinmijial  maii'vion-house  .iii  tie- 
settled  lanil,  provided  tliat  the  sum  to  be  applieii 
thereunder  "  shall  not  exceed  ooe-half  of  thSBDBlwl 
rental  of  the  settled  land." 

Ibi  calculating  the  amooat  of  eoeh  aannal  rental, 
the  income  of  capital  mouey  arising  under  tlw 
Settled  Land  Act,  1882.  must  oe  included. 

The  expreasion  "  rebuilding  of  the  principal  mun- 
sion-house "  will  be  construed  strictly,  and  itn- 
provemwits,  to  amount  to  a  rebuilding  within  tb<' 
abova  enaotment,  mnet  be  eomethiag  more  thsn 
etmctonl  alteiatione,  however  osteneive. 
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There  must  bo  a  present  intention  of,  if  not  an 
■otoal  contract  for,  letting,  for  additions  or  altcra- 
tioat  to  constitute  improvemento  authorized  by  the 
Art  of  1982  oadflr  the  above  enactaMnt— /n  re  De 
Teittkt'$  aaOed  £$tatt$,  OHJ>.  om.,  S,  184— [18^3] 
1  Oh.  158;  63 L.  J. Oh. M2;  WUT. 

Iinjrroi'eMlldt— Truant-*  fur  Uff  -Schetiu-  np- 
jiroveti  by  trutteeB — Paiimt-ut — Cajntal  monttj  ari^imj 
Htuhr  the  Act — No  ctipital  monei/  in  hand*  of  tnutfea 
—Frotpective  authorization  of  jiayrnent  out  of  iin'iietf 
to  9ri«t  in  the  /uiure— Settled  Land  Act^  18S2  {Ao  ik. 
46  I'ttf.  e.  38),  M.  21,  26.— Under  aection  26  of  th.- 
Bettied  Land  Act,  1R82,  the  court  hait  no  powor  to 
prosj>ectively  autliorizo  paymfiit  foi-  iiiL]iii)'.(  iin  nts 
out  of  capital  money  to  arise  in  the  futuie,  wlien 
the  trustees  kwva DO  capital  notMijiii  th«ir  hands  at 
the  time. 

Dsflisum  of  SdEewioh,  J.,  affirmed.— /n  re  Mil- 
AmTs  Bttttai  HtlaUt,  c.a.  577-62  L.  J.  Ch.  761. 

6.  fmprovtmeutt — Tenant  for  lift — OUigaiion  to 
make  fiai/ments  to  tinkiny  fund — Validity — Settled 
l.iuvl  A.'t,  iss'j  {V)  i^  ji;  r,w.  f.  as),  s».  'lo,  'JtJ,  :$:{. 
jl,  oti. —  Under  a  settlement  luade  in  1877  trustws 
were  enabled,  at  the  request  of  the  tenant  for  life, 
to  raise  oertaia  sums  of  money  for  improvements 
wUdi  were,  to  a  large  extent,  those  authorised  by 
the  Settled  Land  Act.  1882,  and  to  hand  them  over 
to  Wm  to  b«?  applied  by  him  for  such  improvemont 
j»ur]inHis,  without  any  liability  on  the  part  of  the 
tru8to«fl  to  SOP  t^^  their  application.  The  tenant  for 
Ufe  was,  acconling  to  the  terms  of  the  settlement, 
under  an  obligation  to  rqdaoe  out  of  inoome  the 
moneys  so  handed  over  to  him  bv  annual  instal- 
ments of  l-'_'.5th  of  each  sum  hanrled  over  to  him. 
Hft  receivefl  moneys  from  the  trustees,  applied  them 
fnr  iti4>n<v(  iiii  nts,  and  paid sevvcal  contribntioas  to 
the  sinking  fund. 

Htld,  that  the  obligation  to  recoup  did  not  in 
aaj  way  affect  the  right  of  the  tenant  for  life  to 
ncerabe  any  of  the  powers  of  the  Settled  Land  Act, 
1HM2,  and,  consoquently,  did  not  contravene  section 
ol  of  that  Act. — lit  rr  Sinlhnrif  iiiul  i'oyntim  Estattn, 
\'fnum\.  Vermin,  cn.u.  sti.,  j.  u85'-£l8]Ml3  8  Ch. 
74  ;  62  L.  J.  Ch.  .j:i!t ;  GS  L.  T.  707. 

7.  Iiirnmhrnwi  n — I'uwrr  to  mortijuje  Mttlrd  Uind  in 
yay  off  ineumhraiicet — Interett  if  jxirtiia  lutithd 
tinder  the  uUlemeHt—SaUed  Laud  Act,  1882  l-ki  A 
46  Viet.  e.  38),  «.  53— 5««lnf  Land  Aft,  1890  (53  ft 
5-1  Vict.  c.  H.  ll._rnd.  r  th.>  Settled  Land  Act. 
1S82,  R8.  2  (1)  (  J).  -JO,  -Jl.iUKl  the  Setth-d  Lnnd 
Act,  1890.  8s.  2,  ;5,  11,  the  tenant  for  life  of  a 
settled  estate  has  power  to  mortjpige  the  whole  of 
fhe  settled  eslate  to  pay  off  an  inenmbianoe  upon 
part  of  it. 

Hdd,  farther,  that,  upon  the  facts  of  tlie  case. 

the  tenant  for  life  could  not  properly  exercise  the 
power,  having  regard  to  st-ction  b'\  of  the  Settled 
Land  Act,  issj,  at  least  until  it  had  Ix-en 
asoertained  that  no  sale  at  a  proper  price  oouKl  Ix^ 
cflbetad ;  and  that  the  ooart  ooght  to  Nttnun  him 
from  exercising  the  power,  ttpon  the  Moond  that 
its  exercise  would  be  a  breadi  of  trnst,  uthongh  be 

was  acting  ImukI  fide. 

Decision  of  Ki-kewich,  J.,  ri  vi  rse<l. — //ainixUn  v. 
Earl  of  Hitrhiuiihaimhire,  c.a.  .'j16— [188S]  2  Ch. 
631 ;  (52  L.  J.  Ch.  «M.3 ;  OH  L.  T.  mb. 

H.  A/au/tioif house — Salf  In/  tuniutfur  life — Sanc- 
tion of  the  court— , "stifled  Land  Jet,  1.HH2  (45  &  4(J 
Kirt.  c.  38),s<.  8.  15.  50,  i^i—adUed  Land  Ad,  1800 
(63  <»  54  Via.  c.  69),  *.  10  (2).— It  is  the  duty  of 
the  court,  on  an  application  under  the  Settled  I^nd 
Acts,  16h2-18i>U,  for  {lermission  to  sell  themansion- 
bonae  and  lands  nmially  oooiipiHl  thaiawith,  to 
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consider  the  interests  of  the  estate  itself,  in  addition 
to  the  wishes  and  interests  of  the  remaindermen. 

A  young  tenant  for  life  under  a  settlement  of  an 
old  family  estate,  who  had  heavily  mortgaged  his 
life  interest,  and  was  unable  to  keep  up  the 
estuhlishment,  ajiplied  for  an  order  sain  tininii^^  a 

Eroposed  sale  of  the  mansion-house  and  demesne 
mds  for  an  adaquate  pdoe.  The  mnaindennfln 
opposed. 

Held  (affirming  the  decision  of  the  Court  of 
Appeal,  40  W.  R.  243,  [1892]  1  Ch.  506).  that  the 
sale  should  be  allowed. — Bruce  T.  Marauie  of 
Ailealmrif.  n.L.  (K.)  .318— [1892]  A. C.  356;  tt2L.  /. 
Ch.  e5;  G7  L.  T.  4!M), 

9.  Tenant  fi>r  life-  Sn^peneion  or  eteter  if  life 
(htatf — I'trsiiii  harinij  p<iii->r.-t  if  tenant  for  life — 
Trust  fur  accinnulattuH  i-f  iifmme  for  paymud  of 
debtM—'Sfttltd  Land  Art.  1SS2  (4.')  &  4'(i  Vict.  r.  :5,s).  i. 
2,  tub-aectionit  2,  o,  7 ;  «•  oS,  auh-aertion  1  (W.) — A 
testator  devised  real  estate  to  trustees  upon  trUft  to 
permit  his  daughter  to  nreivo  the  tents,  ismes, 
and  profits  thereof  during  her  life  for  her  separate 
use,  and  directe<l  that,  if  ;i  chiim  for  i'1,000,  settled 
on  the  marriage  of  his  daughter,  should  be  en- 
forced for  payment,  "  then  all  her  interest  and 
benefit  ^m  the  estate"  should  "cease  until  ail 
die  debts  and  claims  on  the  same  "  should  be  paid. 
After  the  testator's  death  the  trustees  of  tlto 
daughter's  settlement  demanded  payment  of  the 
£1,000.  Tlie  ]ii  rsniiiil  estate  of  tne  test^itor  was 
insufficient  for  the  payment  of  the  debts  due  from, 
and  claiuis  against,  his  estat<>.  The  testator's 
daughter,  who  was  his  heiresB-at-law,  claimed  to 
have  the  povrers  of  a  tenant  for  life  under  the 

S.  t<led  I/ind  Aet.  ISS.'. 

ll.M,  that  the  daughter's  life  estate  was  sus- 
lii  inlcd  only  ;  that  the  tru^t-  es  might  properly  have 
n-cfiveil  the  income  aTul  paid  it  over  from  time  to 
time  in  rednotionof  the  di  bts  ;  and  that  there  was, 
in  substance,  an  estate  for  life  subjix;t  to  a  tmst  for 
necamtdation  of  inooroe  for  payment  of  ^bts; 
and 

Held,  theri  fore,  that  the  testat^ir's  (laughter  was 
a  person  haviiitj  the  jiowits  of  u  t'^nant  for  life 
within  the  meaning  of  the  Act. —  Williama  v, 
.hnUuK,  cu.u.  KEK.,  J.  489— [1898]  1  Ch.  700  ;  82 
L.  J.  Ch.  mo  ;  08  L.  T.  251. 

10.  Tenant  for  life — Sale  free  from  innimbrauren 
— Settlmwnt — Joiutnrri  created  under  prior  ^iltlr- 
inentt — Reairaint  on  anticijution — Settled  Ettutin  Art, 
1877(40  &  41  VicL  c.  18),  «,  'l—rouveiiauriwj  Art, 
\HHl  (44  ft  45  Fid.  e.  41),  s.  6 -Settled  Land  Aet, 
18S2  (43  ft  46  VM.  e.  88),  2, 8, 10,  20-22. 31  (*«*- 
*friio/i  3),  44.— Tlin  S.  Kstate  wa-s  by  deed  in  1S2<; 
settled  to  such  uses  as  C,  Marquis  of  A.,  and  O., 
afterwuds  Marquis  of  A.,  should  jointly  appoint, 
with  remainder  in  default  of  appointment  to  the 
use  of  C,  llarquis  of  A.,  for  life,  with  i>owcrs  of 
jointuring  a  future  wife,  with  remainders  over.  In 
1833  and  1836  jointure  rent-charges  were,  in  exor- 
cise of  these  powera,  created  in  favour  of  M., 
Marchioness  of  A.  The  estate  was,  in  exercise  of 
the  joint  j)ower  of  ap^>ointment,  by  dee<l  in  1S.'7 
settled,  subiect  to  the  jointure  rent- charges,  to  the 
use  of  0.,  Hwqnis  of  A.,  for  life,  with  remainder 
to  G.  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to  the  use  of  E. , 
afterwards  Marquis  of  A.,  for  his  life,  with  n*- 
moinder  to  his  first  and  other  sons  in  tail  male.  (i. 
II.  was  the  eldest  son  of  E.,  and  by  a  deed  in  lH(i:( 
the  estate  was  limited  to  tba  use  of  £.  f or  Ufe,  with 
remabider  to  tbe  use  of  O.  B.  for  life,  with  remain- 

*  der  to  tlu>  uses  for  securing  a  jointure  rent-charge 
to  Lady  E.  C.  for  life,  with  remainder  to  the  first 
son  of  tt.  B.  in  tail  uiala.    Q.  B.  died  in  1868, 
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loaving  the  present  marquis  liis  nnly  Ron.  In  IHSl 
the  present  marquis  convert)  il  Ins  ^stutf  tnil  into 
a  base  fee,  which  was  in  June  Ins.j,  enlarpod  into 
a  fee  mmple.  In  July,  18S."j,  tho  estate  van  by 
deed  limited  to  tho  use  of  E.  for  life,  in  nstomtiun 
of  his  former  life  eetatek  witli  muHader  to  tlie  osa 
of  tbe  preeent  marqiiii  for  life.  B.  cHed  la  1886, 
nnd  tho  present  marquis  had  flOOtiaeled,  M  teo&nt 
for  life,  to  sell  the  esttttf. 

Ilclfi.  tliut  the  presi-iit  munjuis  was  tenant  for 
life  of  tho  Hottloraent  create<l  by  the  sfrics  of  de«<ls 
executed  between  1826  and  1885:  and  tliat  he  had 

Tower,  under  eeotion  20  of  the  Settled  Land  Act, 
1*82,  to  oouTejr  the  Mtafe  dieoharged  from  the 
jointure  rent-charges,  //I  rr  Miirfjiii*  "f  Aiff^'uri/ 
tiiiii  Lord  Ivtagh,  RiiliUU  v.  liiddtll,  cu.u.  STI.,  J. 
tH4-  []80S]  2  Ch.  345;  62  L.  J.  Cil.  713;  «»  L.  T. 
101, 

See  also  LaKULOKD  AKU  TKXAKT,  13. 

SETTLEMENT 

1.  AnnutUt*  chargrd  on  htndt  —  Indemnittt  — 

rri:.  i!m!  titi'l  ^iirilij  Arri'ti-h  fit/'ri^t.  In  IHIJS, 
uu  the  iiianiafje  of  A.,  I  '  lt.iiu  estates  to  wliii'h  he 
WOK  ah^olntcl y  iMltitli'd  were  settle!  ll\nm  A.  for 
life,  with  rouiaindiT  to  liis  tir^t  and  other  sunn  in 
tail  male,  and  were  elnirf^t  d  with  the  payment  of 
an  aDDual  ram  of  £3,(K)0  for  the  intended  wife 
durinir  the  jtrint  livee  of  heradf  and  her  hoiband. 
and  alike  sum  as  jointtire  in  case  she  should  survivo 
her  husband,  and  also  with  portions  for  youn^^r 
{•Lildren.  These  settled  lands  were  charged  with  cer- 
tain annuities  creiited  prior  to  18GS,  set  out  in  the 
schedule  to  the  deed,  nie  «<>ttlement  wiutainetl  a 
proviao  that  the  settled  lands  abould  be  indemnified 
affainst  the  annuitiee  and  againetalleharffMandin- 
cumbranoea  prior  to  the  date  of  the  deed  oy  certain 
unsettled  eetatee  to  which  A.  was  entitled  in  fe«, 
which  wore  thereby  "  chai  ffiMl  and  ni.idp  ch.irgeable 
with  the  said  incumbruuces,  and  every  of  them,  in 
exoneration  of  the  lands  and  heroditamunts  hereby 
granted  and  conveyed."  In  187'>  A.  niortgwed  his 
life  mtate  in  the  setUed  landa  and  his  absolatenterest 
in  the  unsettled  estates  to  the  plaintiffs  as  aeimrity 
fbr  mone^  advanced  to  him.  A.  died  in  1876. 
leaviDIF  his  wife  surviving.  After  his  death  and  u]> 
to  1887  the  annuities  were  paid  out  of  the  settlwl 
est«te,  and  all  tho  rents  and  profits  of  th'*  un- 
settled estates  were  applied  in  keeping  down  tho 
interest  on  tho  plaintilFs'  mortgage.  The  lands 
mortgaged  to  the  nLkinti£b  proved  a*  deficient 
aeennty,  and  in  1888  they  hrooglit  an  aetioo  for 
the  adiiiinistrntii III  i>f  the  n-id  and  personal  estate 
of  A.  Tlw  pluiiifiOs  h;iil  notice  of  all  the  transac- 
tions in  referenee  to  tlie  settlenieiif ,  The  surviving 
trustee  of  the  term  created  by  the  settlement  to 
secure  the  wife's  jointure  and  portions  for  children 
filed  a  claim  to  nmk  as  a  creditor  on  the  nnsettled 
estates  of  A.  in  the  priority  of  the  settlement  of 
\SC)H  for  all  i>rinei]>ril  stuns  jtaid  on  foot  of  the 
annuities  sijice  A.'s  death,  together  with  arrears 
of  intertst  thereon. 

Held,  that  those  |>er8on8  interested  in  the  settl.^l 
estate  umler  tho  settlement  had  tho  right,  when  tin 
annuitants  had  obtained  payment  out  ot*  the  settled 
estate,  to  have  these  i)aym4>nts  sevwally  made  good 
as  charges  upon  the  unsettled  estate,  and  tohavs 

the  settled  fstnte  i'xonerate<l. 

Held,  that  they  were  entitled  tu  prinrijinl  fur 
tho  full  jieriod  claimed,  and  also  for  interest;  but 
as  to  thi'  latter,  subject  to  the  six  years'  limitation. 

^  A  surety,  who  has  paid  a  gale  of  an  aonnily  \ff 
virtue  of  suretyship,  Deootnee  a  creditor  in  respoot 
of  what  he  has  paid,  just  as  if,  instead  of  an 
annuity,  it  were  a  sum  in  gross  he  had  paid,  and 


he  is  not  limited  to  the  recoTery  of  six  yean' 
arrears  of  the  aoouity. — tkotti*h  Provident  ItutitU' 
titm  V.  CbnoO^,  ILB.  (Ir.)  -SI  L.  B.  Ir.  329. 

2.  (\'ii*(riirii-  t,-  r'  Wfr  fe  t^ppoiitt  fhlJilrtu— 
Liviitation  in  d'htult  (//"  ampoitdmeut  to  iitiri  of 
trttliir — fiiijUied  trujtt  firr  rhildrtn.  —  Jiy  a  marriage 
pottlement  real  estate  of  the  wife  was  settled  on  the 
husband  and  wils  for  their  lespective  lives,  with 
remainder  to  sndi  children  as  the  husband  or  wife 
might  appoint,  and  in  default  of  appointment, 
'•  or  there  Iwing  no  issue  of  the  said  intended 
marriage,"  then  to  the  right  heirs  of  the  wife. 
There  was  issue  of  the  marriage,  one  son  and  f'.-ir 
other  children.  The  husband  and  wife  died  with- 
out having  made  any  appointment. 

Held,  that  there  was  no  implied  trust  for  Hit 
children  in  default  of  appointment,  and  that  flie 
eldest  son  twik  tho  property  as  heir  of  the  wife. 

Uuldring  v.  Imoood,  8  Jur.  N.  8.  2(Mj.  followed.— 
I*  rt  Bigtatt  EtkOh  X-'.  (Ir.)— 81  Ii.  B.  Ir.  216. 

3-  PotPert — JmniUm  <tud  jx>rtions — ErrrriMf  of 
powrr — Devise  of  real  r'tute  and  beifiieti  of  jterotml 
'■iUitr  f,,r  pnrrhitM  i  /'  Imid  nubject  to  tamt  jx^irrr*— 
l.iiihilitii  iif  ilri  iHf  l  r^fii/o  to  charge*. — Real  estate 
was  settled  with  powers  to  tho  tenant  for  life  fc> 
charge  jointure  and  portions.  On  his  marriage  h« 
in  |iart  exefoised  theee  powers  Mid  ehaiged  the 
settJed  estate,  but  not  to  the  fall  extant  authorized. 
At  a  subsequent  y>eriod  a  testator  devised  real 
estate  aiel  b<ijnf>atlii'd  his  residuary  personal  estate 
to  !«•  laid  out  in  the  purchase  of  laud,  to  such  of 
the  uses  and  subject  to  such  of  the  powers  declar»^l 
of  the  settled  esute  as  should  be  subststin^  at  bit 
death,  hut  not  so  as  to  increase  or  multiply  any 
chargee  or  powers  of  charging.  The  tenant  for  Eft* 
and  the  tenant  in  tail  of  we  settled  estate  exeonlad 
after  tlie  t^'stator's  death  a  lisentailing  assursaSS 
of  all  the  properties  subject  to  the  seftletneut. 

Held,  that  the  devised  estate  and  the  residuary 
pcroooal  estate  were  not  subject  to  the  chargix 
existing  at  the  date  of  the  teslMor^a  death ;  that  a 
release  of  his  still  existing  powera  of  dwigiag 
ought  to  be  executed  by  the  tenant  for  life ;  sad 
that  the  trustees  of  t«f«tator's  will  were  thereupen 
bound  to  jMiy  tho  residuary  personilty  to  the 
tenant  for  life  and  the  tenant  in  tail  on  their  joint 
receipt. — In  rt  Berner$,  Bemera  v.  t't^vert,  old. 
NOR.,  J.  183—67  L.  T.  849. 

-1.  Powers — Lm.*it>g  pmi^r — Porer  to  Jrn*f  f"T 
thiriy-five  yean  at  the  hr^t  rent — Vulidilij  of  letuf  - 
E^ttipwl. 

Held,  hy  the  Court  of  Appeal,  that  a  oertaio  lease 
for  thii1y«one  years,  purportiDg  to  be  made  under 
a  power  in  a  settlement,  at  an  annual  rent  of  £100 
(the  jury  having  Ibillld  ttiat  it  was  the  "belt 
nut ")  was  binding.— JJornfd  T.  IMy,  OA.  (b.)— 9*1 
L.  U.  Ir.  607. 

9.  Beptttn—Eiiipe»dit«re  of  trtut  moaey- TWef 

for  !ifr  in  potin/tion  —  Infnntji — Jurisdiction. — ^T.  t'J" 
his  will  mudf  a  legal  devise  of  reul  estate,  includinj; 
a  Tuansion-liniise.  to  Hcvi  ral  ti'iinnts  fur  life  in  sat- 
ei'ssion,  tho  last  of  whom  was  an  infant,  without 
iiiilu'iichment  for  waste,  with  remainders  over. 

T.  lived  in  the  house  till  his  death,  when  it  v«< 
fbondto  be  in  a  very  dilapidated  condition.  Dhrtf* 
repairs  and  improvement*  were  considered  necesssrv 
to  make  the  house  habitable,  including  the  nfeif 
of  damage  caused  by  dry  rot.  On  an  appliSBtioa 
by  the  trustees  of  the  will, 

Held,  that  there  was  no  juri^1icti<>n  toallowth' 
necessary  expenditnre  out  of  a  fund  representing 
capital  moneys  under  the  SsMed  Lead  Act:  for. 
assuming  that  disposition  of  such  moneys  other- 
wise than  as  tho  Settled  Land  Acts  provided  «ss 
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not  excluded  by  tho  Arts,  there  was  no  settled 
doctrine  of  the  court  undur  which  the  oxpenditare 
oould  be  wmotioiwid.  The  ciroumstanoM  <Ud  aok 
amoant  to  •  osm  of  ■alvage  or  prewrrstioti  ojf  fhe 
inhoritancc,  and  tho  court  had  no  inherent  juris- 
diction to  charge  or  sell  an  infant's  estate  upon  the 
notion  that  siwh  a  pTOQWiilhig  woold  be  benafleiel 
to  the  infant. 

Hditert  t.  Cookt,  1  Sim.  &  St.  532,  followed  ae  to 
the  npeir  of  the  demage  from  dcy  rot. 

In  re  Jaehon,  21  Ch.  D.  7M,  81  W.  B.  Dig.  204, 
and  (ouinn,  V.  Fdit'm.lil  VT.  R.  150.  40  Ch.  D.  oV2, 
diatingiiiflhod.  —/«  re  l>f  Trissii  r'n  T runts,  De  Teitsier 
V.  De  Teissier,  CH.D.  CHI.,  J.  18G— [IWS]  1  Ck. 
153  ;  62  L.  J.  Ch.  552  ;  68  L.  T.  275. 

See  Ba>-krltptcy,  25-27  ;  DivoiiCE,  22-24 ; 
Infaxt,  7;  Makkied  Woman.  4-G;  Power 
np  ArponmoHT;  Ysksob  asd  Pcbcsabkr,  IS. 

SHERIFF:— 

1.  Exeeulimo/ toriUbynigJd—Pr<4ediono/p6liee 
•"Might  of  Bheriff—Pono  coinitatns — Contempt  of 
cottrt. — ^The  sheriff  in  his  sole  discretion  has  the 
right  to  require  the  protection  and  assintjinco  of  the 
constabulary,  as  part  of  the  power  of  the  county, 
in  the  execution  of  writs  of  ji.  J\t.  of  the  superior 
oonrte,  whether  by  night  or  d*y,  and  a  refoMl  to 
give  thst  pfTotectioo  and  aanetaBoe  will  be  pnnUied 
as  a  contempt  of  the  court  whence  the  writ  isssued. 
— Attorneij-Omeral  V.  Kittane,  Q.B.D,  (Ir.) — 32  L.  E. 
Ir.  220. 

2.  Ftet  and  expettMs — Feea  for  levif — Stveral  wriU 
o/fUhL^Bamkruptctf  Act,  1890  (53  ft  54  VUt.e. 
11),  s.  n— Order  uniltr  Sheriffs  Ad,  1887,  toMe  of 
feet  2. — Where  a  sheriff  makes  a  Heizure  in  one 

Slace  and  subsequently  has  another  writ  of  fi.  fa. 
elivered  to  him  for  execution,  he  is  not  entitled  to 
charge  a  fee  or  mileage  for  a  sooond  seiznre  under 
the  ieoood  wat  iuim*  them  ii,  in  ^t,  a  freah 
■ebiifeto  atfiflterantiilaoe.*— /ti  re  Wdl»,  Ex  parte 
Sfteriff  of  Kmt,  Q.B.D.,  BKCT.— 68  L.  T.  231. 

3.  F«t»  and  expmaes — Claim  against  exeeuHon 
ertiUor—Btmkrtiptctf  of  ertcution  debtor  after  mimre, 
hut  Worf  mh— Order  3  (1H85).~ Where  after 
seizure  on  foot  of  a  writ  of  Ji.  fa.,  but  before  sale, 
the  execution  debtor  becomes  bankrupt,  and  the 
memenger  of  the  Ck>urt  of  Bankruptcy  takes  pos- 
aowiinn  of  Ibe  goods  so  seised,  the  sneriif  is  entitled 
to  leoover  fzom  the  execution  creditor  the  amoant 
of  expenses  neoMaarfly  and  properly  inenmd  by 
bim,  according  to  the  scale  laid  down  by  order  3 
ri88o).— A'M  T.  I'urchme,  Q.U.U.  (Ir.)— 32  L.  B. 

Tbc,m. 

4.  Refiual  to  acl—Bemedy—TAmdarnvm. — WlMVe  a 
sheriff,  duly  appointed,  refuses  to  act  or  to  take 
the  oath  of  office,  the  ajiproiiriiite  remedy  is  by  in- 
formation ex  ti^iVi'o  or  iiidicttuent,  and  a  imnd>tianit 
■will  not  be  granted. 

Qtuere,  Will  vumdamm  issue  at  the  snit  of 
fhe  Crown?— Ay.  ▼.  JSMdWtMON,  Q.K.I>. 
32  L.  R.  142. 

See  also  BAXXBunoT,  10, 11 ;  Bob  of  Sale,  6; 
FBA0!nO|»  S4. 


Bill  of  Lawxo— 
1. —  (.'harterrd  *hip — lAnhiHty  nf  owner  of  rhar- 
itr-'l  thiji  mi  Jiitln  of  lading  signed  bi/  mrrKt'-r — I'riu- 
cijpul  and  agent  —Matter  and  servant. — The  owner  of 
A  libS^  registered  as  such  and  as  the  managing 
owner  under  the  Mercbaat  Shipping  Act,  1876, 
who  has  parted  with  the  possession  rad  oontrol  of 
the  ship,  under  a  charter-party  to  the  charterer,  is 
not  liable  for  the  loss  of  goods  shipped  under  bills 


of  lading  signed  by  the  captain,  who  is  the  servant 
of  the  diartafer,  and  not  of  the  owner,  and  who 
has  no  anthority  from  the  owner  to  plecU(e  his 
credit,  although  the  shipper  of  the  goods  has  no 

notice  of  those  facta. 

The  owner  of  a  ship,  registered  as  such,  and  also 
registered  as  the  managing  owner,  under  the  Mer- 
chant Shipping  Act,  1876,  let  her  by  charter-party 
for  a  term  of  four  months.  The  charter-party 
provided  that  the  captain,  officers,  and  crew  shoold 
be  paid  by  the  charterer;  that  the  captain  should  be 
unaer  the  orders  of  the  charterer  as  regards  em- 
ployment, agency,  or  other  arrangements ;  that  the 
charterer  should  indemnify  the  owner  from  all 
liabilities  arising  from  the  oaptain  signing  bills  of 
lading ;  and  that  the  owner  shotdd  noaintain  the 
sh  p  in  a  thoroughly  effioaent  state  in  hall  and 
machinery  for  the  service,  and  should  pay  for  the 
insurance  on  tlie  ship. 

The  charterer  took  possession  of  the  ship  and 
appointwl  the  captain,  officers,  and  crew,  except 
toe  chief  engineer,  who  was  appointed  by  the 
owner,  in  ezeraiBe  of  the  option  given  him  by  the 
charter-party.  The  charterer  sent  the  sh^  to  New 
Orleans,  where  goods  were  shipped  under  bOls  of 
lading,  some  of  which  were  signed  by  the  C!ii>t:iiii 
and  some  by  the  agents  of  the  charterer.  Neither 
the  captain  nor  «ie  charterer's  agents  had  any 
authorilyin  fact  from  the  owner  to  pledge  his 
credit.  The  Mils  of  lading  eontuned  no  reference 
to  the  charter-party,  and  the  shippers  had  no  notice 
of  its  terms.  The  goods  having  been  lost  at  sea 
during  the  currency  of  the  charter,  owing  (as  was 
alleged)  to  the  unseaworthiness  of  the  ship,  the 
HhijiperH  Rued  the  owners  for  tiia  lois. 

Hold,  afBrming  the  deoiiion  of  the  Court  of 
Apiieal,  [18<J2]  1  Q.  B.  25S,  that  the  captain  not 
being  the  servant  or  agent  of  the  owner,  and 
having  no  authority  to  pledge  his  credit,  was  not 
liable. — Baumwolt  Manufactar  Vvn  Carl  Scheibler 
y.  Farneu,  U.L.  ^)-ri893]  A.  C.  8;  62  L.  J. 
aB.S01;  68L.T.  1. 

2.  Delay  in  unkiadimj  —  Demurrage— •Reasonable 

Uma— Strike.— Wban  the  tenooa  of  a  bill  of  lading 
contain  no  stipidation  as  to  Ihe  time  witUtt  whkb 

the  consignee  i'<  to  discharge  the  ship's  oargOt  tiie 
obligation  on  him  is  to  discharge  within  a  rsaraS" 
able  time  under  the  eiraiuiistanoee  oziitiiig  at  fhe 

time  of  unloading. 

Should  the  existing  oironmstances  be  extra- 
ordinary, owing  to  a  smu  preventing  the  obtaining 
of  necessary  labour,  the  consignee  (provided  the 

delay  was  not  due  to  any  act  or  default  on  his  part) 
under  auch  a  bill  of  lading  is  not  liable  to  the  ship- 
owner fur  damages  for  detention  of  the  ship. 

I)ecisi(m  of  the  Court  of  Appeal  (reported  sub 
num.  llirk  V.  It.xlocnnachi,  40  W.  H.  161,  [1891]  2 
Q.  B.  626)  affinncd.— .ffic^  v.  Raymond  dfe  Meid, 
U.L.  (E.)  3H4— [1803]  A.  C.  22  ;  a2  L.  J.  Q.  R  96; 
6$  L.  T.  176. 

3.  Eraptid  perils — "  Art,  neglect,  or  default  of 
the  pilot,  iiut*t<r,  or  viitrintn  in  the^  navigation  or 
managrini  lit  <it  tlie  ship  " — Xtgligmt  siowtnj'  '[f'  ■■f- 1  r  - 
dore — Liability  of  a/iipowner. — The  plaintiff  shipped 
a  quantity  of  oranges  on  the  defendants'  vessel 
mder  a  bill  of  lading  which  excepted  "daatage 
ttom  any  act,  neglect,  or  default  of  tiie  pflot, 
inrister,  or  mririners  in  the  navigation  or  manage- 
mi  nt  of  the  ship."  The  oranges  were  damaged  by 
the  negligent  stowage  of  the  ilevedon  empk^ed  hgr 
the  ship. 

Held,  that  the  esMption  did  not  apply,  as  Ihe 
stevedore  did  not  oome  within  the  list  of  penona 
enumerated  flierain,  and  fhe  *'  nuHMgemeirt  of  the 
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Rhijp"  rlifl  not  inclndo  improper  stowago. —  Tlf 
Faro,  r.D.  &  A,©.- [1893]  P.  38 ;  62  L.  J.  P.  D.  & 
A.  48;  6S  L.  T.  418. 

4.  Excepttd  fieriU — Extmptton  of  liahility  for 
default  of  nuuter  and  crew  in  tfte  nangation  of  the 
thip — Pipe  left  uneiued — Damage  to  eargo — Seavmrthi- 
ves3. — -A  cargo  of  juto  wns  sliippfd  under  u  bill  of 
ladling  whi'-h  c  )nt!iinc(l  ,ui  t  xin-jjtion  from  liability 
for  auy  act,  iiu^k'ct,  or  dftiiult  whatsoever  of  tho 
master  and  crew  iu  tlie  navigatioa  of  the  ship  in 
flMordiiuuyeoime  of  the  vogpage.  nieih^  during 
her  voyage  enooonterad  stonny  wMthflr,  aad  the 
pipe  of  the  pcnrt  water-doMt  waa  btokan  liy  fhe 

profwun.'  of  tbo  CHi^r  i,  whereby  watMT  «ntaw»  til* 
vesst'l  and  tho  juto  whs  il.'iiiiiigeii. 

In  nu  Hcti'in  at  the  instuiici'  of  tluj  iiidor«e&s  of  tin- 
bill  of  biding,  it  was  fouml  (I)  that  the  pipe  was 
uncosnl  at  the  sailing  of  the  vessel ;  and  (2)  that 
the  default  came  wiuia  the  exemptioii.  It  WM 
alio  found  (1)  that  it  was  the  mnal  piraotioe  to  oaae 
such  a  pipe  bt'foro  losiding  a  cargo  oi  jute;  (2)  that 
when  the  cargo  was  loaded  the  pipe  was  not 
visible  ;  and  that  to  c-jwo  the  pipe  it  would  have 
been  necessary  to  roniovo  part  of  the  cargo,  but  the 
evidence  did  not  show  how  much. 

Held,  reversing  the  daoiaion  of  the  Court  of  Ses- 
sions (18  Ct.  Seas.  Cas..  4th  series  (Bettie),  569), 
that  the  findings  of  fact  ainountcni  to  a  verdict  that 
the  ship  was  not  si'aworthy  on  sailing,  and,  there- 
fore, following  SUd  v.  HUite  Line  Steamthip  Ca.,  ;! 
App.  Cas.  72,  the  exception  in  the  bill  of  laoing  did 
nu^  relieve  the  shipowners  from  liability. — Gilroy, 
&MU,  di  Co.  Fricc  A  Co.t  (Sc.)— [1889]  iu  0. 
M;  68I1.T.  461. 

Chaeter-party— 

5.  Cuatoia — Cnriju  in  hr  ''  ^/'-.j  f nnn  ahtnij^i'h'  shij) 
at  merchant's  rial:  aiid  exi>i:n.tf  " — To  be  ducharij'd 

accorditiy  tv  custom  " — Parol  evidence. — A  charter- 
iiarty  provided  that  the  plaintiff's  steamer  should 
load  a  cargo  for  the  defendant!,  **tiie  oaxgo  to  be 
taken  from  alongside  the  ship  at  merchant's  risk 
and  expense,"  and  should  proceed  to  a  certain  port 
or  so  near  thereto  &h  she  might  safely  get,  anddeuver 
the  same  alway-<  afloat ;  "  the  cargo  to  be  supplied 
.  as  fast  Hs  st<  aim  r  i  uu  load  Hid  stow  same,  and  dis- 
charged as  fast  as  steamsr  OMl  deUver  and  aoootd- 
ing  to  the  costom  of  tiie  respective  ports."  On 
arrival  at  the  port  of  discharge  the  vessel  was 
moored  fifteen  feet  from  the  quay,  which  was  as  , 
near  tus  sIih  euuld  lie  afloat,  and  III  OODMqiNlllOB tiie 
cost  of  discharge  wau  iucreused. 

Hdd,  that  evidence  of  a  outaim  that  the  ship- 
owmr  mnst  deliver  aa  the  qoajivM  not  admissihie, 
as  the  two  danees  were  not  inoonsistent,  the  danse 
as  to  the  cargo  being  "  talten  from  alongside  at 
,  merchant's  risk  and  expense  "  dealing  with  the  cost 
;  of  the  discharge,  and  the  clause  us  t<>  tlu'  discluirge 
being  "  according  to  the  custom  of  the  port"  dealing 
with  the  time  and  mode  of  discharge. —  Nifa, 
TJ},  &  ▲.£.—[18823  f  •        82  L.  J.  P.  O.  *  A.  12. 

6.  Demurrage — Delay  in  loading— Stevedore  Bervant 
of  OWDtm—Iiuiy  of  owners  a$  to  loading — Stowage  ~ 
Liability  of  charU  rtr^. — By  a  cbarter-{>arty  it  was 
agreed  that  the  nhip  .should  proceed  to  Lcith  and  to 
London  and  there  load  cargo  to  be  shipped  by  the 
charterers:  and  that  a  stevedore  should  be  "ap- 
pomted  bjr  the  oharteren  in  Itfodon  only,  hut  em* 
ployed  and  paid  for  by  owners." 

Cargo  was  loaded  at  Leith  by  the  charterers,  no 
information  as  to  the  London  cargo  being  then 
asked  for  by  the  captain.  On  the  voyage  to  London, 
eiwillg  to  bad  weather,  some  of  the  cargo  was 
dunaged  and  some  had  shifted.  After  the  arrival  i 


of  the  vessel  at  T.  indoii  i;  wa*"  nccx^Mry  to  land 
the  damaged  cargo  to  be  reconditioned  and  i>j  re- 
stow  ttie  cargo  which  had  shifted.  It  also  becamt 
neoeHary  to  shift  some  of  the  cargo  to  enahle  the 
London  cargo  to  be  ]iroperly  stowed.  Owing  to 
those  matters,  and  to  some  delay  on  the  ])art  of  the 
stevedore  who  had  Ijeen  appointe<l  under  the  ttrm- 
of  the  charter-piirty,  three  days  more  than  thov 
allowed  by  the  charter-party  were  occupied  in  load- 
ing at  London. 

Held,  that  the  atovedoce  was  the  lenaiit  of  the 
owners,  and  that  the  duntecers  weie  not  liaUa  foe 
demurrage  arising  either  from  his  delay  or  IkOB  the 
necessity  of  moving  the  cargo ;  and  that  the 
charterers  wore  not  liable  for  auy  of  the  expeniv-s 
of  moving  the  cargo  because  they  were  eitb«r 
expenses  of  ahmage  or  of  work  done  for  the 
benefit  of  the  cano  without  the  authority  of  ^ 
cbartereia^Airm  Batt  Jlyley,  a.-  Co.,  ola.— 
88  L.  T.  76. 

7.  Dcmnrrngf — Sieanur  to  be  discharged  a$  /ait 
as  she  can  ddirrr  " — Custom  for  dcfk  company  (0 
discharge  cary. — By  a  charter-party  it  was  agreed 
that  the  plaintiffs'  stmmer  should  proceed  to  a 
dock  as  ordered  and  there  deliver  her  cargo, 
"Steamer  to  be  diaohaiged  as  faat  aa  ahe  csa 
deliver.*' 

The  vessel  was  ordered  to  a  certain  dock,  but  ■>.- 
the  berths  were  all  occupied,  the  ve<is<d  was  moore'l 
under  the  direction  of  the  dock  officials,  alongsidv 
another  steamer,  and  there  remained  for  three  dap 
until  she  eould  be  haoled  into  a  quay  berth.  It 
waa  customanr  at  that  dock  for  the  whole  ol  tte 
discharge  to  be  done  by  tike  docik  company's  ser> 
vants  at  the  quay ;  but  owing  to  the  quay  being 
crowded  with  other  cargo,  the  dischargv  was  not 
oommenoed  until  two  days  aftens'ards.  an  J  t'-i- 
intsrmediate  days  being  Sonday  and  Bauk  IIolidaT) 
waa  not  teeumed  nntH  the  following  Tuesday.  U 
was  completed  hj  6  Pkm.  on  the  Wedneeday,  beia|r 
the  tenth  day  from  tne  arrival  of  the  veassl  m  Hi 
dock.  The  discharge,  under  OldilMUy  1 
would  occupy  two  days. 

In  an  action  for  demurrage. 

Held,  that  the  defendants  were  not  Uable,  as  At 
whole  operation  of  the  discharge  was,  by  fhe 
custom  of  the  dock,  carried  out  by  the  dock  cost- 
pany's  servants  at  the  quay,  and  the  plaintiffi  had 
failed  to  make  out  any  bit^ach  of  the  contract  to 
discharge  as  faat  as  tho  ship  ooold  deliver. — Tie 
Jaederen,  IM).  &  A.U.— [1S92]  P.  861 ;  61  L.  J. 
P.  D.  &  A.  89 ;  68  L.  T.  264J. 

8.  DemmrtMe — StrHcn  daute — Strike  of  lahourm 
prevenUng  dHcAorjfe  of  lighters  uixiiiable  far 
ligktm^  of  cargo. — The  i^ntifis'  ship  was  dhar* 
ta«d  to  carry  a  cargo  of  timber  to  Sharpness  sad 
there  deliver  the  same  under  a  charter-jiarty  by 
which  it  was  provided  that  the  cargo  should  It 
discharged  with  the  customary  steamer  discharge 
of  the  port,  any  time  lost  bv  roaeon  of  striksi, 
look-outs,  or  comMnaHoiia  ei  wothjuen,  wbsttv 
partial  or  general,  not  to  count  as  part  of  the  afore- 
said discharging  time,  and  that  if,  through  any 
default  of  the  merchants  or  charterers,  who  were  to 
observe  the  usual  custom  of  the  wood  trade,  tlse 
vessel  bi>  lunger  detained,  demurrage  to  be  paid  »i 
the  rate  of  fivepenoe  per  gross  register  ton  pec  Ifte 
day,  and  «ro  rateper  hoar  for  any  part  of  tlisltil 
of  such  days.  Tbe  vessel  arrived  at  SharpBSSb 
which  is  within  the  port  of  Qlouoest^r,  at  a  Ibp 
when  there  was  a  strike  in  the  j>ort  of  Glounstir 
amongst  the  labourers  in  the  shipping  trade,  sai 
owing  to  the  continuance  of  suoQ  strike  all  tks 
timbw  lighters  whidi  vronld  otherwiaB  have  hm 
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available  to  tjiko  on  hoard  tho  cargo  and  take  it  up 
the  ti>  t  ilijii(jt'st<T  wore  detained  at  GloucostiT 

with  the  loadd  of  timber  they  bad  last  takeu  up  the 
canal  still  laden  on  board  them,  so  that  nothing 
could  have  been  dooa  to  diwhugs  fhe  plaintiffa' 
ship  until  the  strike  liad  OOOM  to  tax  ena.  After 
the  strike  bad  come  to  aa  end  file  diiicbarge  of  the 
plaintiffii'  ship  duly  commenced,  and  was  completed 
with  all  reasonablf  despatch,  except  on  one  day. 
when  tho  discbarge  w.is  delayed  by  matters  bearingno 
reference  to  the  strike.  The  plaintiffii,  hh  the  owners 
of  the  ship,  uutitated  an  action  in  a  county  court 
lunteg  naain^  jnristiction  againat  tiie  charterers 
to  recover  for  over  five  days'  demnnrago  for  the 
alleged  detention  of  the  ship  at  Sharpness ;  but  the 
county  court  judge,  being  of  opinion  that  the  strike 
clau.Hn  in  the  churfiT-purty  op<'rate<l  to  free  tho 
defendants  from  liiiljility  for  demurrage  during  the 
continuance  of  the  strike  above  mentioned,  gave 
tha  plaintiffa  judgment  for  deomrrago  only  iu  re- 
apeet  of  tha  day  the  daUj  on  which  had  had  no 
relation  to  the  ahilce.  The  detoidants  appealed. 

Held,  on  appeal,  that,  ns  four  days  and  twenty- 
two  hours  out  of  the  entire  nuiiilj«T  of  days  aud 
hours  ill  re.-iie<  t  of  whi(  h  tlie  ]>laintiffs  had  claimed 
demurrage  liad  been  lost  by  the  strike,  the  judg- 
ment of  the  court  below  was  right,  and  must  be 

affirmed  Tke  Alne  Holme,  rj>.  &       572 -[1883] 

P.  173;  e2L.  J.  P.  D.  ft  A.  M;  68L.  T.  862. 

9.  Excepted  perih—ObtigatioR  to  compleU  voyage 
where  damage  to  $hip  reparable, — ^The  exoepti  on  of 
perils  of  the  sea  contained  in  a  charter-party  will 
not  relieve  the  shipowner  from  his  obugation  to 
complete  the  voyage  by  caiTving  the  cargo  to  the 
port  of  destination  in  the  chartered  ship  if  the 
damage  caused  by  such  perils  is  caixtble  of  repair 
within  a  reasonable  time  and  at  a  cost  not  exce^i!- 
iaig  tha  Talae  ol  the  shin  when  tapaired.— .^sstewru- 
wimi  GtmnU  ▼.  SS.  Buiit  MtmU  Cb.,  O.A.  88— 
g892]  2Q.B.  6S3i  61  L.  J.  a B.  754;  67  L.T. 

Collision' — 

10.  liiii-'ji'  trithiii''  raan  in  c1mr<jt  —  lltrijr-  nunk 
while  moorel  tu  dock-  —  Nefjlir/ence. — The  man  in 
charge  of  a  barge  left  her  moored  in  a  dock,  which 
was  wdi  lighted,  for  a  few  hom  in  the  eraning. 
A  ateam  tug,  need  in  shifting  otaft  in  iJie  doi&,  isn 
into  her  and  sank  her. 

Held,  that  the  absence  of  a  man  in  charge  in  no 
way  contributed  to  the  collision,  and  the  steam  tug 
was  alone  to  blame. — The  Hornet,  P.D.  &  jl.13. — 
[1882]  P.  861 :  68  li.  T.  616. 

11.  F(Mj — Ri'ifulatioui  for  I'reventing  CMisioia  at 
Sm,  arU  18.— By  artude  18  of  the  Begolatjons  for 
Preventhig  Oolluioiia  at  Sea,  ''Bracy  steamship, 

when  approaching  another  ship  so  as  to  involve 
nsk  of  collision,  shall  slacken  her  speed,  or  stop 
and  reverse  if  necessiirj'." 

During  a  fog  the  whistle  of  tho  steamsliip  A., 
bound  eastward,  was  first  heard  by  the  master  of 
the  steamship  L.,  boond  westward,  a  point  or  a 
point  and  a  naif  on  his  starboard  bow,  and  the 
sonnd  of  the  whistle  gradually  broadened  until  it 
reached  two  and  a  half  to  three  points  on  that  bow. 
As  the  next  whistle  did  not  secin  to  1  irn.i'leti,  the 
mas  tor  of  Tin:  I.,  stopjycd  his  engines.  The  next 
whistle  satisfied  him  that  A.  was  porting  and 
closing  on  his  starboard  bow,  and  he  thereupon 
reversed  his  engines.  The  two  voesels  came  into 
collision;  but  if  A.  had  not  ported  they  would 
have  passed  starboard  to  starboard  on  nearly  parallel 
and  opposite  courses. 

Held,  by  the  Court  of  Appeal  (afiirming  the 


judgment  ol  BvBM,  J.]^  in  aa  aoliMof  daaoageb 
that  Thf.    waa  toUame  fbr  the  ooiUiiiofi  aa  tNu 

as  The  A. 

Tht  Criu,  11  App.  Gas.  670.  followed.— TA*  Ixin- 
ctuhire,  C.A.  327— 1 1893]  P.  47  ;  62  L.  J.  P.  D.  ± 
A.8i. 

12.  •*  Making  tmy  "—Regnlaiiotu  of  1  «84  /or  A»- 

vrniiiKj  Ci)lli»iiin»  at  Stti,  art.  6,  mih-Ktrtiimn  (a),  (o), 
[A).-  Tliis  House  will  not  disturb  a  mere  finding  of 
fact  in  which  both  the  court*  below  lutve  concurred 
unless  it  con  be  clearly  shown  that  the  finding  waa 

■  ■rroneOUS. 

By  article  b  of  the  Begulations  of  1884  f<»  Pre- 
venting Collisions  at  Bea,  sub-section  (a),  a  steam- 
ship "  which  from  any  accident  is  not  under  com- 
mand shall  at  night  carry,"  in  place  of  the  white 
light,  "  three  red  lights  in  globular  lanterns."  Hy 
sub-section  (r)  such  a  steamship,  "when  making 
way  "  through  the  water,  shall  carry  the  side 
lights.  By  sub-section  ('/)  the  lights  "req[iured 
to  be  shown  by  this  article  arc  to  be  taken  by  otiier 
shine  as  signals  that  the  ship  showing  them  is  not 
under  command,  and  cannot,  therefore,  get  oat  of 
th.-  way." 

Owing  to  an  accident  to  leT  machinery  the  8j)e<!d 
of  a  steamship  wius  reduced  from  eleven  knots  to 
between  four  and  five  knots.  She  was  able  to  steer, 
but  could  not  reverse  and  go  a.stem  as  quickly  as 
bc^re.  She  hoisted  three  red  lights  in  place  of  the 
white  light,  and  went  ahead ;  but  it  was  found  as  a 
fact  both  in  the  Admiralty  Division  and  in  tho 
Court  of^Vpjii  al  that  she  did  not  exhil)it  her  n-<l 
side  hght  till  the  luomrnt  wlien  >ihe  came  into 
collision  with  another  vessel.  The  courts  below 
held  that  she  thus  misled  the  other  vessel  into  the 
belief  that  she  was  stotionary,  and  so  caosed  tha 
eoUirion. 

Held,  that,  as  it  could  not  be  dearly  shown  tbat 
the  finding  of  fact  as  to  the  red  side  light  wa« 
eorroneous,  this  House  would  not  disturb  it. 

The  decisions  of  the  .Vdmiralty  Division  ([1891] 
P.  .113)  and  of  the  Court  of  Am)eal  (  [1892]  P.  191) 
affimictd,  with  observations  by  Lord  Herachell,  Ij.C, 
and  L<»rd  Watson  as  to  the  circumstaneaa  under 
which  a  iteamabip  can  ba  said  to  be  "  not  under 
command  *'  within  the  meaofng  of  the  regulationfl. 

By  Lord  Horschell,  L.C.  :  This  ship  being  able  to 
mak(!  way  at  between  four  aud  live  knots,  to  steer, 
to  stop  and  reverse,  though  lens  quickly  than  before, 
and  the  danger  of  the  machinery'  ceaaius  to  work  at 
any  moment  not  being  imminent,  the  ship  oovld  not 
propeiij  ba  Mid  to  be  "not  under  aooBaiid** 
wittin  iSba  meaning  of  the  regulations. — Owntrt  of 

The  P.  Calami  nml  Frriqht  v.  Olmnorgnii  Stram- 
ihip  Co, ;  Tiie  T.  Caland,  H.L.  (K.)— [Itiys]  A.  C 
807;  68  L.  J.  P.D.  *  A.  41;  68L.T.468. 

13.  Overi'ikti,  ^Ai/) — .l/aao-iir*re«  for  third  ve$$it— 
Count— Begvjatioiu  for  PrtvtuUng  (ktlmoM  ai  8m, 
arlt.  20,  22,  23.— Where  a  veasd  which  is  beinc 
overt ulceii  by  another  deviates  from  her  course,  ft 
b<'<:ontes  the  duty  of  the  overtaldug  ship  to  exer^ 
cise  reasooaUa  flan  to  kaap  out  ol  the  way  of  tha 
former. 

An  flivartahen  vessel  which  finds  it  necessary  to 
manoBocm  lor  n  third  vesaal  ia  to  Uame  if  she 
deviatea  from  her  oonrse  more  than  is  necessary  to 
avoid  immadiata  danger.— lie  SorawMe,  O.Jl.>-68 

L.  T.  400. 

14.  Ovrrtakini)  ship — Jlegiilationa  for  Prn-tntiny 
OoUmont  at  Seu,  Articlet  16,  20.— Ihe  stsamahip 
JV.  waa  prooeeding  down  ^e  Btfstol  Channd  on  a 

W.  course,  and  gradually  overhauled  the  steamsliiji 
JJ.,  which  was  proceeding  on  a  W.JN.  course. 
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Wha  on  fhe  atarbotid  bttm  of  The  B.^  The  M. 
nltrrod  her  oome  to  W.8.W.,  and  m  ooUUon  oc- 
curred. 

The  M.  charged  Thf  li.  with  a  breach  of  article 
IG.  The  B.  charged  The  M.  with  n  breach  of 
artide  2U. 

Htfld.  that  the  obUgaticn  on  The  M.  under 
■rtifllo  20,  M  fhe  **  overwing  "  ship,  to  keep  ont  of 

Am  way  continued,  although  she  hurl  aswl  to  be 
•within  the  area  lighted  by  the  stem  light,  and  had 
advaiin  li  into  a  position  in  which  she  could  ace  th<.' 
aide  light  of  the  "  overtaken  "  ship.  —  TAe  MolUrt, 
r.D.  *  A.D.~[1893]  P.  217. 

15.  Pilot — (.'fmpuliori/  pilotaijf — Qualijication  of 
fikt— Order  in  VmncU,  Jtfay  1.  1855,  Beguiation  4. 
— Aedliakm  in  the  lluMnes  within  the  London  dit- 
triot  was  caused  solely  by  the  negligence  of  the 
pilot  of  the  defendants'  vessel.  The  defendants* 
Teasel  drt'w  mure  than  foiirtoen  feet  of  water,  but 
the  pilot  who  was  iu  charge  was  not  licensed  to  t^ke 
flhaige  of  a  TGSsel  drawing  more  than  fourteen  feet 
of  water.  It  was  admittod  that  when  tho  pilot 
boarded  the  yvnA  no  pilot  qnaHflad  for  Tcweh 
drnwiitc:  u'.nvo  than  fourteen  feet  was  available. 

II(  111.  iitlinning  the  judgment  of  the  President, 
(hill,  thf  dofendanta'  plea  of  coni])ul8oiy  ]iilota<,n> 
was  good,  as  the  effect  of  tho  clause  in  the  (Jrder  in 
Council  of  May,  1853 — "unless  there  shall  be  no 
^nalified  pilot  to  bo  obtained  who  haa  paand  the 
■aid  ezatmnatioB  for  nhips  drawini^f  mnre  than 
fourteen  feet  of  water"  wns  to  render  the  pilot 
qualified,  and  his  eniiiloyiuent  compulsory. 

Semblr-,  a  duly  qualified  pilot  would  have  a  right 
to  BupLTsede  him,  the  latter  being  paid  his  fair  pro- 
portion of  the  pilotage  fees. — The  Carl  XV..  c.a. — 
[1882]  P.  324  ;  61  L.  J.  P.  D.  &  A.  Ill ;  68  L.  I. 
.49. 

16.  Thamet  nuHgaHon—FIM  in  charge  by  compvl- 
fton  nf  Uuv — Camjifig  andkorof  the  hawse  pipe  mth 
ttock  (ibore  water  within  province  of  pilot — Onler  in 
CoiUtcil,  Fehrttary  b,  par.  JO  [TliaineK  (',,,,si_r- 
vanctj  lit/r-fAtiri), — Whether  the  anchor  of  a  steamer 
in  tlie  Thames  should  be  carried  at  the  hawse  pipe 
with  the  stock  above  water  is  a  matter  within  tne 
province  of  the  pilot,  BotwithttBndni|r  that  the 
carrying  of  the  anchor  in  snch  a  y>osition  may  be 
an  infringement  of  rule  20  of  the  Thames  Conser- 
vancy Bye-Laws  for  the  Navigation  of  the  River 
Thames,  in  force  under  the  Order  in  Council  of  the 
<th  of  February,  1872. 

Tht  Itifon,  3iW.lL  658, 10  P.  D.  65,  explained. 
—Th»  jtfSmfe  RotOt  P.1K  ft  A.I>.  804— [1893]  P.  23; 
OS  L.  J.  P.  D.  ft  A.  20 :  68  L.  T.  200. 

Mastkk  - 

17.  JJisliuretrtiK  Ills  tiii  account  of  the  ship — Maritimi 
lien~AM(u(tr''»  authority/ — Merchant  Shiri'H"!  Act, 
1889  ,i-  o6  Vid.  f.  4ti;\  t.  1.— The  appellaut,  as 
master  of  tho  steamship  C'(i«t/r(;<i<r,.  and  agent  for 
the  ohartwers,  obtained  oash  advanoes  aad  cools 
from  V.  ft  Go.,  for  whidi  he  paid  bj  bills  drawn  in 
their  favour  upon  the  charterers.  The  bills  were 
dishonoured,  and  W.  A:  (Jo.  recovered  judgment  I 
against  the  apj>ellant  as  drawer,  who  tlicrcupou 
applied  to  the  High  Court  of  Admiralty  for  a 
deolaration  that  he  bad  a  valid  lien  for  hisciUsburse- 
moito  upon  ship  and  freight.  The  charterers  had 
undertaken  to  pay  port  dues,  &c.,  and  to  provide 
and  pay  for  coala»  and  the  appeUaafe  had  notioo  of 
these  terms. 

Il'-ld,  that  the  appellant  had  no  maritime  lien 
givtn  him  by  the  Merchant  {Shipping  Act,  1889, 
either  on  the  ship  or  freight. 

The  dedsioin  of  the  Comt  of  Appeal  an  Ireland  (28 


lb  B.  Ir.  56)  aJBrnted.— iforyan  v.  Ca»a<fate  Stnm- 
ship  Co.,  H.L.  (Ir.)  349— [1803]  A.  a  38;  62  I»  J. 

P.  C.  17  ;  08  L.  T.  99. 

18.  Thames  navigation  —  Bye-lawg — Watermen't 
atui  Lightfrmni'»  Amrudment  Act,  1859  (22  4  '2S 
Virt.  r.  133^,  hi/e-law  9U—Thitmn  C,>H»eTi>aney  Ad, 
1804  (27  cfc  28  IVrf.  r.  hye-law  36. -By  the 
99th  bye-law  nnder  the  Watennen's  and  li^tter. 
men's  Amendment  Aet,  I8S0,  if  the  mnofeer,  fte.,  ef 
any  steam  vessel  navigated  on  the  Thames  within  s 
certain  district  "shall  not  (when  practicable) 
remain,  continue,  and  Won  one  of  the  paddlw-boxM 
or  on  the  bridge  "  of  such  vessel,  or  on  the  deck 
cabin  adjoining,  "  or  shall  not  cause  and  procure  » 
proper  lodk«ont  to  be  kept  from  the  bow  "  of  sack 
vesM,  he  shall  incur  a  penalty  not  meeedingflfs 
poundis. 

By  the  fJOth  bye-law  made  rnider  the  Thaam 
Conserviiucy  Act,  1S04.  the  iiiaster  of  every  steam 
vessel  navigating  the  river  shall  l>e  and  remain  on 
one  of  the  paddle-boxes  or  bridge,  "and  shall 
oaaae  a  proper  look-oat  to  be  kc»t  from  theisid 
vessel.*' 

The  appellant,  the  master  of  a  steamboat,  wm 
convicted  and  fined  for  not  having  cause<l  a  jjroptr 
look-out  to  1m!  kept  from  the  bow  of  the  vewi']. 
cfjntrarj'  to   hye-law  99  of   the   tirst- mentioned 

Act. 

Held  (affirming  the  oonvietion),  that  the  Water* 
aen's  and  Lighteimen's  Amendment  Act,  T6S0.  aad 

tha  Thames  Conservancy  Act.  1  snt.  l-t-in^' iii!enfit>i 
to  be  read  together,  the  hye-liiws  under  th»«  Utter 
Act  did  not  stipersedc  geiiemlly  those  iii.jdr  under 
the  former,  ana  that  the  provisions  in  question  of 
bye-law  99  of  the  former  Act  were  not  iiMXMisitteiit 
with  bye-law  36  of  tiie  latter,  and  remained,  thsrs- 
fore,  in  ioraew— O'ss^sf  Oreea,  as.i>.  141— (18B61 
1  Q.  B.  109;  62  L.  J.  BL  a  43;  67  L.  T.  891 

MEucnA>T  RnirnxG  Acts  — 

19.  "  \\»sti  iiir.l  in  iiarn/atinii  " — F.leftric  laurv-^ 
not  hnviny  nrtificate  carrying  jn»*tnger$  <m  a* 
artificial  lake — Merchant  Shipping  Act,  1654  (17  A  IS 
Vict.  c.  1U4),  s.  318.— The  appellaats  were  convit^ 
by  the  justices  of  flonthportatt  m  ofaMgo  Ifeat  they, 
being  the  owners  of  on  cfleeMe  la»M^  did  plr 
with  more  than  twelve  passengers  on  b<3ard  without 
having  a  dujilicate  of  a  certificate  of  the  Board  ot 
Trade  put  up  in  a  conspicuous  part  of  the  veaeeL,  » 
as  to  be  visible  to  all  persons  on  board  the  ame. 
contrary  to  section  318  of  Hm  Merchant  Sfaqipisg' 
Act,  1854.  The  vessel  an  elestiio  mmA, 
owned  by  the  appellants,  in  whfeh  pammHsii  wne 
taken  for  hire  on  pleasure  trips  on  an  artificial  Ws 
in  a  park  also  the  property  of  the  a])pellants. 

Ilelil.  that  the  electric  launch  was  not  witLic 
section  2  of  the  Act,  which  enacts  that  the  tern 
"  ship  "  shall  indadea  "  vt^seel  used  in  navig^tLaQ," 
and  toat  the  Act,  therefore,  did  not  apply,  and  th» 
oonviolian  was  wrong.— ifayor,  if-c,  <>/  SoatiMt  v. 
Jlforri'M.  Q.B.D.  382— [1893]  1  a  B.  3M;  6fL.  I. 
1C.C.  47;  68L.  T.  221. 

Sai-vaof. — 

20.  A'/'  „t  —  .^trincet  rendered  by — A  uthoritjfttiaeK 
ejjKDsei—J'riitcipie  upon  which  award  bated. — JU 
agent  is  not  pNoliidBd  from  claiming  as  a  salvor  : 
but  where  the  owamol  tho  proper^  in  daagsr  hsw 
requceted  him  to  render  assistaBee  and  thtn^ 

have  given  him  a  right  to  some  remuncriition  tb  "-szi 
the  operations  prove  unsuccesslul,  the  ;iASfs^«tn<f«i 
of  the  award  for  successful  s:ilvage  s<rvict-.  will  be 
based  upon  tho  principle  that  the  agent  liid  not. 
like  an  mdependeut  salvor,  run  the  ri^  of  the  las 
of  the  entixo  saqpenditore  if  hi*  efforts  had  proii' 
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unnwccMfoL — The  Kate  B.  JmUt  r.D.  &  A.D.— 
[188S]  P.  M6 :  4»  L.  T.  197. 

21.  Amount  of  award. — In  a  case  of  salvage, 
where  the  aerrioes  mainly  «wiiaiitad  in  towing  a 
laive  ateamer,  ditabled  in  ber  madmiflST,  In  the 

Atlantic  Ocean  in  the  winter  for  six  and  a  half  days 
into  safety  at  lialifiix,  t)i<'  vitliU's  of  the  Milvcd 
veaael,  her  cargo  and  li-L-i^'ht,  being  £'.>(>, and 
tlM  owners  of  the  salving  vessel  having  incurred 
•^penaes  in  consequence  of  deviation  and  delay,  the 
OOUrtnuMien  Mirage  award  of  £&,SiO;  nwnrding 
to  thnownmof  anmaving  veoMl  to  bar 

aiMtor  £376,  and  to  her  crew  £750.— TA*  Sdaamre, 
P.D.  ft  A.D.  654— [1893]  P.  7J». 

22.  Apjiirtiiiinnfut — Ayftui' nt  f"  jKirlii  iji'iit:  in 
mliHlijt  rrtntuttrntiijii  in  iiriijM/ititiu!*  jinri'iinl^/  lUirr- 
mintd — Mrrchant  Shipping  Act,  l.Sj4(17  tfc  16  I'ict, 
e.  KM),  «.  IH2— Merchant  Sk^ng  Act,  1862  (25  A 
26  Vict.  r.  G3),  «.  18.— In  •  OMN  ol  apportionment  of 
Mlvago  it  appeared  that  it  had  been  stipulated  by 
the  articles  that  the  salvors,  the  ownei-s,  master, 
and  crow  of  a  steam  trawler,  should  jjarticipute  in 
all  sums  awarded  for  salvagn  in  proportion  to  a 
percentage  set  forth  therein,  and  that,  acoordine  to 
this  proportiou,  the  master  of  the  trawler  would  b<,- 
entiiMd  to  ten  per  oeat.  of  all  salvage  awaida,  her 
mate  to  seren  per  cent.,  and  bar  boalawain  to  three 
per  cent,  of  the  same. 

Held,  that  the  stipulation  so  embodied  in  the 
artich'H  wiis  not  ino»piitHble,  and  that  Uie  court 
would  apportiuu  shares  of  the  salvage  to  the  appli- 
cants, tho  master,  mate,  and  boatswain  of  the 
tniwler  in  aooorduioe  with  such  atipulataoo. — The 
Wilhdm  Tell,  p.D.  &  A.D.  205— [18»2]  P.  837;  61 
J.  P.  D.  &  A.  127 ;  69  L.  T.  199. 

23.  Apportionment  —  Claii^fiication  of  talvon  — 
JfoK'navigation  portion  of  crtw — Surgeon*,  *lrioard«, 
Jte» — A  large  steamer  fell  in,  in  the  AthiTiiie,  with 
another  largo  steamer  disabled  by  the  breaking  of 
her  propeller  shaft,  and  successfully  brought  her 
into  port,  after  a  towage  of  757  miles,  lasting  live 
days.  The  owners  of  the  disabled  steamer  settled 
tba  fliatm  of  the  aalving  ataamar  by  tha  payment  of 
£13,000,  and  tbe  owneis,  maater,  and  orew  of  the 

Siilvi!i<;  s'.ciimiT  iip[)lied  tty  tlu"  court  to  ajiportion 
this  sum.  Of  the  tifty-niuo  persons  eomi>using  the 
crew  of  the  salving  steamer  there  were  eleven  non- 
navigating  members,  viz.,  the  surgeou,  four 
atewarda,  stewardess,  two  cooks,  baker,  and  two 
oayn  boys,  who  took  no  aotiva  part  in  zandaring 
Ttr'TtTr-r  to  tbe  i^tm^itfl  stoaaiar. 

b  af^wrtioniag  tbe  abora  ma*  and  awarding 
£9,200  to  the  ownets.  £800  to  tba  naatar,  and  the 
remaining  £2,000  to  tbe  onir  aoooicUag  to  tbeir 
rating. 

The  court  held  that  the  non-navigating  mem- 
ban  of  the  crew  above  speciiied  were  only  entitled 
to  n  ball  share,  acoording  to  their  ratings. — The 
apntt  9.9,  *         £1893]  P.  147. 

24.  Toirn(/f  (Kjrrrmfnt — lliil:  to  tiiij~Dn>ti/fr  to 
Utiv — t'oitilitii'iif  rn/iiirr'l  }if/'iin  i«ilvaijf  tin/niftnl  on 
Unetigi-. — ^Tho  plaintitl's"  iw^  \v\\n  ongageii,  for  a 
flxed  sum,  to  tow  from  sea  and  dock  the  defend- 
ants' ship.  Whilst  the  tug  was.  under  the  direction 
of  tha  pilot,  tuning  the  thip  round  in  order  to 
enter  tM  &m1c  stem  flrat,  llie  tow-rope  of  another 

tug  fast  on  the  ship's  quarter  partofl,  and,  through 
the  effect  of  the  wind  and  tidf,  the  ship  touched  the 
ground.  The  plaintiffs'  tii?,  hy  din>ctiiin  of  the 
pilot,  then  shifted  her  position,  and  proceeded  to 
tow  the  ship  into  dock  bow  first.  In  so  doing  the 
ahipoama<Mf.  Theplatntifli  claimed  ramwiaratkm, 


alleging  that  their  tug  had  rescued  the  defendants* 
ship  from  danger. 

Ueld.  that  tba  plaintiib  «wa  not  flnlitiad  to  sal- 
vage renransration,  ai  tba  ship  was  not  in  any  im- 
mediate danger,  and  the  tug  liad  not  run  any  risk 
or  performed  any  duty,  or  rendered  any  services 
beyond  what,  in  the  contemplation  uf  tiie  parties, 
was  reasonably  to  be  expected  of  her  during  the 
continuance  of  the  towage  contract. — The  Livet' 
pool,  p.D.  &  A.D.— [1893]  P.  154  ;  68  L.  T.  719. 

See  also  Ax>iueu.tt;  IxsvAAarcx  (Mahikb); 
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SOLICITOR:— 

1.  Cfutrgiuy  onltr —  CMt«  —  Aftion  on  behalf  of 
mortgagor — Charging  order  taking  prit.rity  over  t«- 
trrett  of  mortgagee — Attorneys  and  Solicitora  Ati% 
1860  (23  &  24  Vict,  c  127).«.2S.— Aa  aotioniSM 
aoramaneed  by  the  aotialton  for  fba  ponbaaer  of  a 
leaaehold  house  for  specific  performance  of  tho 
agreement  fur  sale.  In  tho  course  of  the  proceed- 
ings it  tranM}iinHl  that  tho  purchaser  ha<l  mort- 
gaged his  intereat  in  the  agreement ;  but  the  mort- 
gagee dedinad  to  roloaao  bar  intarasti  or  to  concur 
in  tba  yrocaadfaga.  Jadgmant  was  obtained  in 
the  action,  ordering  the  defendants  to  assign  fba 
lease  of  the  house  to  the  plaintiff  or  his  mort- 
gagee. PlaiutifiT's  solicitors  applii>d  by  petition  for 
11  L liiiirring  order  on  tlic  leuseliukl  house  for  their 
tjixeil  costs,  charges,  and  expenses  as  solicitors  for 
the  plaintiff  in  the  action. 

Held,  that  they  were  entitled  to  a  charging  order 
as  prayed,  and  that  it  must  not  only  hind  the 
plautin' 8  interest  in  the  house,  but  take  priority 
over  the  mortgage. — Scholey  t.  Pedfe,  OH.D.  ROM.,  j., 
508-C1893]  1  Cb.  700  ;  62  L.  J.  Ob.  698;  68  L.  T.  * 
118. 

2.  Chargiii'i  ordrr  —  Cimt^ — "  Pmjterty  recovered 
and  preaervl  '  /.  iji  -  <>/  (imr  — 39<ir40  Vid.  c.  44, 
s.  3. — In  1SH3  K.,  acting  as  solicitor  for  M.,  suc- 
ceeded in  establishing  the  will  of  M.'s  father  in  a 
soit  in  the  Probate  Coort  in  which  M.  was  declared 
entitled  to  ber  ooata  out  of  tbe  aaaeta.  In  August, 
ISHI,  M.  chii!ij^ed  hor  solii-itor,  and  executed  a 
mortgage  of  the  assets,  which  cousixtcd  of  leiise- 
hold  proiM  :iy  to  B.  for  i2(M».  In  Decemlxr, 
1884,  K.  obtained  judgment  against  M.  for  the 
amount  of  his  costs,  which  he  registatad  M  ft 
mortgage  against  the  propert;^  in  the  aama  Bunlb. 
In  1884  M.  proaontod  a  petition  for  aala  of  tba 
diattels  real  to  the  Landed  Estates  Court,  and  in 
1886  an  action  was  brought  against  her  in  the 
Chancery  Division  to  ailiiiinister  th"  assets.  In 
this  latter  action  M.  was  found  a  debtor  to  the 
estate  in  tho  sum  of  ioHIJ,  and  the  claims  of  the 
creditors  were  reserved  for  adjudication  by  the 
judce.  In  March,  1892,  K.,  who  ha<l  not  beCB 
paid  hia  ooata  of  the  auit  in  the  Probate  Court, 
applied  for  an  oidar,  under  39  ft  40  Vict.  o.  44,  a. 
3,  for  a  flhaige  oa  tbe  amata  for  tbe  auumnt  of  bis 
costs. 

Held,  that,  having  regard  to  the  lapse  of  time 
and  the  aeveral  events  which  had  happened  sinoe 
the  will  was  proved  affecting  the  rights  and  inte- 
rest! of  tba  parttea  intarestaa  in  tba  aaaeta,  K.  waa 
not  entiilad  to  a  diaive  for  bis  coan.— Jlocifts  t. 
JfocAe,  aA.-(Ir.)— 29  L.  B.  Ir.  399. 

3.  fost* — Agrfnnent  to  cft*ti~ Attorn fu»  *i'id 
S„l,ril„r,  Ad,  '1870  (33  d  34  I'id.  .-.  28},  ».  4.  -A 
Molieitor  wroti'  to  a  client  o\\  whose  behalf  he  had 
done  work  and  incurred  expenses,  saying,  "  If  you 
are  not  prepared  to  settle  tba  whole  amoiUll»  I 
mult  aak  at  leaat  for  £100  on  aoooont."  Baoaiviitg 
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no  aoswer  he  wrote  agtun,  threatening  proceedings 
onlees  tho  cliont  "  was  prepared  to  send  a  cheque 
:  for  the  whole  Mnoont."  Subsequently  the  client 
paid  JEIOO  on  aMOttnt,  and,  in  consoquenoe  of  com- 
nuitiicatit-iiH  made  to  him  hy  n  third  party,  wrote  : 
'•  I  am  ort  to  IScotlaJul,  and  will  send  you  a  cheque 
for  tho  whole  amount  on  my  return." 

Held,  that  the  letters  did  not  disokwe  any  agree- 
maat  between  solicitor  and  dient  within  section  •( 
of  the  Solicitors  Act,  1870,  ao  u  to  deprive  the 
client  of  his  right  to  taxfttum. — Pontifex  v.  Farn- 
iam,  a.B.i>.  238-0S  L.  J.  a  B.  344 ;  68  L.  T.  168. 

4.  CW* — Agreement  a$  to  eo»U — Siijnntuv  of  one 
fartjf  —  Taxation  q/ler  pavntent  —  Solicitora'  Re- 
mttaeraiion  Att,  1881  (44  ft  45  Vict,  c.  44),  «.  8.— 
An  agreement  for  remuneration  under  sob- sections 

1  and  2  of  section  8  of  the  SoUdtora'  Bemuneration 
Act,  issl,  is  sufficiently  signed  if  sifj^iK  il  by  the 
person  who  seeks  to  repudiate  it,  and  need  not  be 
signed  by  both  parties. 

WlMre  such  an  agreement  signed  by  the  dient  is 
impcadied  by  him  as  being,  and  evidence  is  brought 
forward  showing  that  it  is,  nnfair  and  unroiiK  in- 
able.  it  is  competent  to  the  conrt,  u})on  a  taxutiiin 
summons  by  the  client,  altlicmgli  j  aynient  has  been 
made  under  the  agreement,  to  make  an  order  for 
taxation,  and  to  direct  tho  taxing  mnftar  to  certify 
whether  or  not  the  agreement  la  nnfoir  and  un- 

Dictum  of  Cotton,  L.J.,  in  In  m  PalmiT,  38  W.  R. 
673,  45  Ch.  D.  291,  approved  and  act*»d  on. — /»*  re 
Fnipf,  Ex  ]xirk  Ptrrett,  C.A.  417— [WMl  2  Oh. 
284  ;  ()2  L.  J.  Ch,  »T3  :  US  L.  T.  358, 

5.  CosU — Agreemtid  as  Ui  rosU — Ajrplication  U>  set 
•  atide  such   agreement  —  Summons  at  chambers  — 

Attorney*  and  Soliciton  Act,  1870  (33  &  34  Vid.  r. 
28^,  «.  8.— Since  the  Jadioatore  Aiet,  1878.  an  ap- 
plication to  set  aside  an  agreement  between  a 
solicitor  and  his  client  as  to  coats  may  bo  made  by 
a  summons  in  chambers.  iiutwitLstandintr  scctiuu  8 
of  the  Attorneys  and  Solicitors  Act,  1S70,  which 
provides  that  such  agreement  may  be  enforced  or 
set  aside  "  on  motion  or  petition  "  by  the  court  in 
wUeh  the  hmaiiMBB  was  done,  or  a  judge  thereof.— 
lure  Thmnas,  Q.B.D.  524— [1893]  1  Q.B.670;  62 
L.  J.  Q.  B.  474  ;  6S  L.  T.  524. 

6.  Cottt — Agreement  aa  to  cost* — "  Fair  and  reason- 
able"— Attorii(';/.i  niifl  SoIir;f,,r.  . I >  ^  1  ST<)  &  ;J4 
Vicl.  c,  28),  M.  4,  8,  y. — An  agreement  as  to  the  re- 
muneration of  a  solicitor,  to  be  "  fair  and  reason- 
able "  mthin  the  meaning  of  the  Attomegra  and 
Solicitors  Act,  1870,  must  be  "  fair**  in  tlw  aenaeof 
having  beui  fairly  obtained,  and  "  reasonable*'  in 
the  sense  of  being  reasonable  in  its  terms. 

A  solicitor,  who  was  retained  by  a  client  to 
attend  on  her  behalf  upon  the  taxation  of  a  bill  of 
costs,  made  an  agreement  in  writing  with  his  client 
under  which  the  client  was  to  tw  him  five  per 
cent  on  all  costs  taxed  off  fhe  ouL  The  UB  of 
costs  when  delivered  amounted  to  about  £5,000, 
and  about  £2,000  was  taxed  off,  the  preatcr  part  of 
this  latter  smn  consisting  of  refreslier  fees  paid  to 
counsel  which  were  largely  in  excees  of  the  foes 
allowed  by  the  rules.  The  client  having  applied, 
mder  sections  8  and  9  of  the  Attomays  Mid  fiolid- 
tors  Act,  1870,  to  have  the  affreeBunt  aat  aaide  as 
not  being  "  fair  and  reasonable," 

Held,  that,  as  tho  agreement  was  fuHy  explained 
to  the  client,  and  its  effect  was  undi  rstoml  by  Iht 
before  she  entered  into  it,  it  could  not  be  said  to  be 
nnfair ;  but  that,  as  the  remuneratiiOfi  which  the 
solicitor  would  receive  under  the  agreamant  was 
largely  in  exoeas  of  thatwliich  be  would  vaoeive  for 


the  work  done  apart  from  the  agreement,  the  terms 
thereof  were  not  reasonable,  and  the  agroemeat 
must  be  eet  aside. — fn  re  Stuart,  JSx  fVtie  CaikeaH, 
C.A.  614— [1893]  2  a  B.  201. 

7.  Cf>^  —  '*Aitmdaneei"  —  Di$rrtiion  of  taxing 
master — Sitlicitors'  Rfmnneration  Atf.  lf<81  (44  &  4o 
Vict.  c.  44) — (ientral  Order,  Schedule  2. — Under 
Schedule  2  of  the  General  Order  under  the  Solid- 
tors'  Bemunanktion  Act,  1881,  preeciibing  a  diaige 
of  lOs.  idran  **«idiiiaiy'*  aMendaaee,  aad  gisiig 
the  taxing  master  power  in  "  extraordinary  oases" 
to  increase  or  diminish  that  charge  "  if  for  any 
special  rea-sons  lie  shall  think  fit,"  it  is  a  question 
for  the  discretion  of  the  taxing  master  whether  or 
not  a  case  is  "  extraordinary "  as  being  more 
simple  or  more  difficult  than  a  normal  lair  average 
case.  In  eaUautJinary  cases,  where  the  taxing 
master  increases  or  diminishes  the  "otdinary 
charge,  h^  must  have  special  reasons  for  so  doing, 
but  ne  is  not  bound  to  stat«  his  special  rf>iwon« 
till  he  formally  answers  the  objfx;tion8  t^^  his 
taxation. 

Dedsion  of  North,  J..  41  W.  B.  37,  affirmed-— 
In  rt  tfdkan ami  Amr,  oa.  257— [1893]  1  Gh.  807; 
62  L.  J.  Oh.  448  ;  68  L.  T.  180. 

S.  Ciiit^'-Pr'  fiiraiifn  of  lease  and  agreement  for 
lease — "  JJutinens  cunnided  loith  Irate" — Solictt')ri 
Remuneration  Act,  1881  {\4  &  45  Vict.  r.  44).  *».  2, 
4 — Oeneral  Order  under  Solicitors^  Remuneration  AH, 
1861,  r.  2;  Schedule  /.,  Part  //.—The  scale  fee 
praseribed  by  P&rt  II.  of  Schedule  I.  to  the  General 
Order  made  under  the  Solidtors'  Remuneration 
Act,  1881,  trt  b,  ]\aid  to  a  lessor's  solicit. ir  "fiir 
preparing,  settling,  and  completing  lease  and 
counterpart"  inchul  s  the  solioitor's  remunoatioD 
in  respect  of  negotiations  whii^  lead  up  to,  and  the 
preparation  of  ttie  agreeoMot  which  yreeedei,  Ike 
lease,  and  the  solidtor  cannot  chatge  in  saspeot  of 
these  negotiations  or  of  the  preparaljon  of  the 
agreement  in  addition  to  the  scale  fee. 

In  re  F.'iiUHU'l  and  Siiuinouiif,  33  Ch.  D.  40,  ap- 

f roved.  Savery  v.  Ktifieid  /.<"■<//  lit-ard,  H.L.  (E.) — 
1893]  A.  C.  218 :  62  L.  J.  Ch.  674  ;  68  L.  T.  722. 

9.  Coitt  —  Sale  of  property  hi  mMio  aueUom— 
Scale  of  charges  for  property  sola  fn  l«t-—SotiBitor»' 
Iteinunenilii/ii  Aft,  bSSl  (44  &  4'>  !",>/.,■.  44),  ff'nrra] 
Order,  Schedule  I. — Where  properly  sold  by  pabiic 
auction  is  divided  into  different  lots,  the  stile  of 
charges  is  to  be  a  commission  upon  the  aggregate 
sum  realised  by  the  whole  of  the  propOTty,  sod  not 
upon  the  value  of  each  different  lot.  althoo^  the 
lots  be  held  by  the  vendor  under  difiiBrent  titles, 
and  be  sold  to  different  jv'rsons — In  re  Onward 
Building  Society,  Q.B.D.  107— [1893]  1  U.  B.  16;  62 
L.  J.aB.80  :  68Ii.T.443. 

10.  Costs — Taxation — Solicitor  ct>-mori'fagee — F<jrt~ 
closure  action — Profit  costs — Sale  of  wrtgaged  pro- 
perty— Solicitor  mortgagte'e  firm  aetir^/or  mortgagees. 
— A  solicitor  mortgagee  is  not  entitled,  as  agaiaat 

the  mortgagor,  to  charge  profit  costs  in  respect  of 
buslues'i  relatint;  to  the  mortgage  traiis;itted  by  the 
solicitor  acting  for  himself  and  a  co-mortjp»g*e.  or 
by  a  tirm  of  solicitors  of  which  he  is  a  partner. 

The  rule  established  by  CnuU>ck  v.  Piper,  1  Hao. 
&  O.  664 — that  where  a  solicitor  or  his  firm  appeals 
in  an  action  on  behalf  of  himself  and  a  oo-trmtoe, 
and  the  expense  has  not  thomby  been  increased.  th» 
solicitor  is  entitled  to  the  nsn:il  costs—  is  luit  aiiplie- 
able  to  the  costs  of  a  solicitor  mortgagi<e  acting  far 
himself  and  his  co-mortgHgo<'8. 

In  re  Donaldson,  27  Ch.  D.  M4,  33  W.  &.  Dig.  61. 
uiaiiiilad* 
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F*  (who  was  a  solicitor)  aud  A.  were  transferees 
of  »  mort^ags  created  by  B.  D.  died,  vai,  the 
traaaferaei  Imoglit  ra  aenon  for  adminntration  of 

his  estate,  and  obtained  the  usual  administration 
judgment.  Orders  were  subsequently  made  for  the 
gale  of  tho  niortguged  proport  y  out  of  court,  and 
that  the  purchaso-moncy  should  bo  received  by  the 
nlftintiffii,  they  andertakiug  to  pay  into  court  the 
balaBoe  after  aatiafying  ibe  mocteieodebt  Tiie 
mIo  took  plaoe,  awl  tha  nlaintHn  oairiad  in  for 
taxation  two  billH  of  costs  nolivorod  by  the  firm  of 
F,  &  H.,  one  for  ooats  incurred  upon  the  transfer  of 
the  uiortfjage.  and  the  other  lor  coats  incurrwl  in 
carrying  out  the  sale.  The  taxing  master  disallowed 
all  ooets  except  costs  oat  of  poont,  oa  the  eround 
thai  F.,  one  of  the  moctaagMS,  waa  a  mnStm  of 
Hkb  firm  of  P.  ft  H.,  by  whom  tbo  oosts  were 

claimed.  T)ii' Imsiiics'*  (•barge<l  for  was  transacted 
exclusivfly  by  U.  and  the  clerks  of  the  iirm.  The 
plaintitik  tOOk  OUt  S  — "«~«  to  SBfiflUr  tbe 
taxation. 

Bald,  bgr  Stillbig  J.,  Hmt  F.  oonld  not  retain  his 
•hara  of  the  profit  ooata  as  agnaat  the  est^iUe  of  D., 
hot  that  on  principle  there  was  nothing  to  prevent 
H.  from  receiving  remuneration  for  his  trouble,  and 
tho  matter  would,  therefore,  be  remitted  to  the 
taxing  iiKiHter  for  reconsideration,  with  a  direction 
to  ascerUiin  what  would  be  properly  charffsable 
against  the  estate  of  D.  if  an  independent  scMMitor 
had  bean  an^dograd,  and  to  allow  such  proportion 
of  that  amooat  as  H.  was  ontitkd  to  in  respect  of 
the  gvneral  profits  of  the  twtmnhip  as  b«ii|waiai 
himself  and  F. 

Two  mortgagees,  one  of  whom  was  a  solicitor, 
brought  uu  action  for  foreclosure,  and  obtained 
jadgmont  The  mortgagees  were  represented  in 
theaotion  by  the  solicitor  mortgagee.  The  taxing 
mtar  disallowed  as  against  the  mortgagor  afl 
fBDAk  eosts  of  the  action. 

Hdd,  by  thi<  Court  of  Appeal  (affirming  the 
dootsion  of  Stirling,  J.),  that  the  taxing  master  wa.s 
qght»  and  that  the  costs  wwe  properly  disallowed, 
—/ft  re  Looiu,  Fisher  v.  Doodtf;  uibbert  v.  Lloyd, 
(UL  49— [1688]  1  Oh.  1«;  «S  J.  Cai.  14;  68 
L.  T.  128. 

11.  Coiit—Taj-atio.i — AUoxcancf  hj  mlirili^r  v/ ]Airi 
of  bill — More  than  one-aixth  iux-  'l  •■(}' — Sincial  ar- 
cwMlmeet—aolidian  Act,  1843  (6  &  7  Kief,  c  73), 
«>  97. — Arm  of  solicitors  ssnt  in  to  their  diants, 
who  wero  two  Burviving  trustees,  a  detaUed  bill  of 
ttieir  chiirpi'H  in  respect  of  business  connected  with 
the  tnist  for  whicli  they  had  been  employed.  The 
bfll  was  for  Xl  l  28.  sd.,  and  there  was  added  at 
the  foot,  "  By  alio  wancp,  £7  'is.  8d."  « The  taxing 
master  disallowed  £10  ISs.  4d.  from  tiie  bill  (of 
£44  9e.  8d.),  but  statod  in  his  certilioaM  that  he 
treated  the  bill  na  one  for  £37,  as  he  considered 
the  £7  2s.  Sd.  iiUowance  to  be  imconditional ;  many 
of  the  ohar^'os  were  disallowed  on  the  ground  that 
the  trustees  themselves  ought  to  have  performed 
th«  ivodE  in  nepoct  of  which  the  disallowed 
du«m  irtre  made!,  but  it  appeared  that  the 
wBonon  had  been  expressly  mstmoted  by  the 
aotiog  trustee  (since  deceased)  to  perform  it ;  and 
the  taxing  master  considered  the  solicitors  entitled 
to  the  oosts  of  taxation. 

Udd  (afficnuDC  tho  di^iiiffn  of  the  Chanoeilor 
4^  tiie  Durham  Palatine  Court  of  Chancery),  that 
the  bill  was  properly  taxable  on  £44  'is.  8a. 

Held,  also,  that  the  facts  were  sufticient  to 
justify  the  Chancc'llor  in  allowing,  in  the  exercise 
of  his  discretion,  the  soUcitors  the  coats  of  the 
taxation. 

/»  rt  Cartbtw,  I»  re  I'anU,  32  W.  B.  940,  27  Cb. 


D.  48o,  followed.— 7«  re  Jfodameje,  Ex  fwle  Short, 

O.A.  .530. 

12.  Coit$—Taxatioiir-OttmueP»  /see— jYeto  trM 
motion. — Frmi/ade  {heeoetiot  oonneet  diedlowod 

between  ]mrty  and  pnrt\-  should  ttOt  bo  aDowed  as 

between  nolicitor  and  client. 

If  three  counsel  apj>oar  on  a  new  trial  motion  in 
the  Divisional  Court  and  in  the  Court  of  Appeal, 
the  principles  of  taxation  which  aUow  or  diaauow 
the  costs  of  more  tliun  two  oouuel  in  either  oovrb 
shoidd  be  equally  applied  to  the  ooeto  in  both 
courtfl  ;  and  in  the  absence  of  speeiiil  circutiisf^iucos 
counsel  allowed  in  the  one  court  will  \wi  allowed  in 
the  other.  The  costs  of  a  third  counsel  may  be 
allowed  as  between  solicitor  and  client  where 
important  interests  are  involved,  or  where  the  client 
has  authorised  or  sidiee^DMttlsr  assented  to  the 
employment  of  a  ihixd  ooamelL-^/a  r«  BamhilPt 
EttaU,  L.J.  (Ir.)— S9  L.  B.  It.  S96. 

13.  — Ta.iitiii'H — J'rtjKiralioii  of  y>tii\on  in 
Landed  Estaha  Omrt — Tenancy  fae — Scfndule  of  Feta 
(July  I6th,  1859),  item  76.— To  entitle  the  solicitor 
for  a  petitioner  to  tlie  fee  of  two  shiUingB  foe  each 
tenancy  set  out  in  tiie  fint  eohedrde,  ponnant  to 
item  76  of  the  Schedule  of  Fees  (July  I'Sth.  is -,!>), 
there  must  be  a  real  investigation  of  the  tenures 
under  which  the  tenants  hold  and  the  rents  which 
they  pay  ;  and  the  oost  of  transcription  only  will  be 
allowed  for  a  mare  transcript  of  the  poor  law  valua- 
tion ailScwdiiig  BO  pnctioai  iofonnation  as  to  the 
tanMHiaa.-^  re  iPmuMt  JkMe,  W.  (Ir.)— 29 
L.  B.  Ir.  4«1. 

14.  Costs — Taxation — ^^"rt</ll'J('■'s  solicitor — Scale 
ftt — Puitt  udraitcf — Sulicitura'  Ueiuuiieration  Act,  IHHl 

General  Order,  r.  2,  Schedule  I.,  J'artL— The 

-mad  "loan  "  in  Schedole  L,  Part  I.,  of  the  General 
Order  under  the  SoIicitoc^BBmvDeration  Act,  1881, 

means  "  mortgage,"  and  does  not  imply  that  there 
must  necessarily  be  a  fresh  advunce  on  the  occasion 
of  a  mortgage.  .Accordingly,  wliere  a  mortgage 
is  effected  by  a  aoUcitor  to  .secure  a  jjast  debt,  the 
scale  fee  appUes. 

Karl  "/  AyWord  Earl  FouleU,  [1891]  1  Ch. 
24S.  applied.— zy.lny  ▼.  WkHe,  ic«B.  (Ir.)— 31 
L.  B.  148. 

15.  Disciplinar;/  Ji'rindiction — <h'hr  j\ir  jKupntnt 
of  money — Judymeut  debt. — A  solicitor  recoivisi  a 
sum  of  money  for  and  on  behalf  of  a  client,  but 
claimed  to  ratain  the  whole^  on  the  gtoond  that  liis 
bill  of  ooata  amounted  to  n  larger  snm.  The  client 
sued  the  solicitor  for  the  balance  which  he  alleged 
to  be  due  to  him  after  making  a  proper  deduction 
for  costs,  and  obtamed  judgment.  The  judgment 
bdng  ineffieotiTe,  the  dicnit  a|>pUed  to  the  court  for 
n  nnauHty  ovdar  on  the  adUoitar  to  p^  over  the 
moMsr* 

Held  (reverring  the  deoidon  of  Orantiiamand 

Charles.  JJ.),  that  the  fact  of  a  judgment  having 
Ih  t  il  obtained  by  the  client  against  tlie  sohoitor  did 
not  prt'vt-nt  the  covt  fmn  eoBBNuin|p  its  diioiplin- 
ary  jun8<iiction. 

In  rt  Corbet  JJaviet,  15  W.  R.  4G,  not  followed.— 
q!  B  %S!'  ^  2  Q.  B.  440;  61  L.  J. 

18.  LUn  far  oMte—ltmd  agent — PWWes— iViy- 

tn'^iif  of  premiums  by  solicitor. — By  indentures  of 
u38ignraent  a  testator  assigned  to  M.  B.  two  poli- 
cies on  the  life  of  the  testator.  The  testator  lived 
in  England,  but  M.  B.  for  many  years  acted  as 
mXit^eiip  and  land  agent  for  the  testator  on  his 

aakato  in  Ird«nd>  ^  palidea  were  assigned  by 
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Hm  ttitetoF  to  IL  Ba  M  tnutos  to  Moora  toiaort* 

e^agCM  tte  TCpft}mi<-nt  of  a  loan  on  the  Iriah  pro- 
perty. If.  B.  acttxl  fts  solicitor  both  for  the  tes- 
tator and  thi'  Tnortgiigi  f'i.  ^I.  It.  iHihI  on  the  19th 
of  July,  IhSD,  and  the  testator  dit-d  on  the  14th  of 
March,  1890.  C.  B.,  widow  iin  1  executrix  of 
M.  B.,  dMmfid  in  a  creditor's  aotion  to  liAva  a  lim 
on  tiie  inooasdi  of  the  polidai  in  oourl  for  two 
sumo  of  money:  (1)  in  respect  of  profeaoonal 
charpf  s  of  M.  B.  acting  aa  souoitor  to  tne  testator ; 
{'!)  jifirtly  for  work  done  as  a  land  (itront.  and 
partly  fur  two  insumnw  premioms  paid  by  M.  B. 
for  the  tfestJitor.  Tlio  oliif  f  clerk  allowed  a  claim 
made  by  the  mortgagees,  but  disallowed  the  claim 
of  C.  B.  tobssnffilsdtoftUeBOBtiM  prooesds  of 
the  polidflSt 

On  wimmoni  liy  CS>  B»  to  vary  the  chief  clerk's 

certificate, 

Hold,  that  the  8olicitor*8  lien  could  nut  W  ex- 
tended to  the  claim  in  respect  of  land  ii^i  iicy  ; 
that  C.  B.  was  entitled  to  be  repaid  oat  of  the 
fund  in  court  the  premiums  paid  by  the  late  M.B. ; 
and,  as  to  the  prolasBiooal  char^rns  as  soUflttor, 
tiiat  M.B.*8  Uen  was  praarred  subject  to  tiM  iiMXt- 
gago,  and  tho  chief  clerk's  cerfitiaite  must  be 
varied  by  tludiiip  that  C.  B.  was  Giitith'd  to  be 
paid  the  two  sums,  t  x' >  pt  in  respect  of  tho  land 
agency,  and  must  have  hor  costs. — In  re  Watier, 
MtmUlh  T.  WaBter,  OB.D.  Ksc,  i.— 6S  L.  T.  017. 

IT.  r.im  for  ewti* — ('"ni/'i^.i/  —  Claim  by  itoliridir 
as  Irifatrf — f$ntf  of  dflM  iiturf*  a*  »rcurity — Coats  pre- 
vimuly  due. — Before  1866  C.  acted  as  solicitor  to  a 
railway  company,  and  there  was  a  large  sum  duo 
'  to  him  for  oasts.   In  1866  0,  mtm  pressing  for  pay- 
meot.  and  £4,000  debentoies  were  issued  to  C.  in 
Mandi,  1867.  These  debentores  were  never  paid,  | 
and  C.  conimenosd  an  action  agfiiiiHt  tho  oompatiy 
in  respect  of  them,  but  this  action  wna  discontinued  I 
and  it  wa-s  arranged  that  the  claims  for  cost*  should 
be  submitted  to  K.,  a  solicitor,  for  "moderation 
or  taxation."    K.  certified  a  sum  as  tho  net  amount 
doe  for  costs  ap  to  the  21si  ci  Febroaiy,  1871. 
Tbsse  cosit  mm  not  paid,  hat  the  oosts  suIms- 
qoently  inowmd  were  ]>aid  from  titne  to  time.  C. 
oied  in  1875,  havin;^  beijuoatheti  to  bis  son,  the 
respondent,  the  unpaid  costs  duo  to  him  from  the 
company,  and  any  security  for  them.    After  the 
Cither's  death  the  mpondent  was  appointed 
solidtor  totheooo^iaiiy,  and  all  oosts  dne  to  hisi  as 
such  solidtor were  paid.  Heoootiniiedtoaetasthsir 
solicitor  till  March.  1892.    In  April,  1892.  a  peti- 
tion was  presented  by  the  (ximpuny  prajnng  that 
the  respondent  might  be  onlerefl  to  deliver  up  cer- 
tain deeds  and  documents  of  the  company  in  his 
possession.   The  respondent  claimed  a  lien  upon 
them  in  respect  of  the  costs  accrued  due  after  the 
date  of  the  issue  of  the  debentures. 

Held,  that  the  submission  to  K.  for  taxation  did 
not  altar  tiie  effect  of  the  transaction  of  March. 
1867,  and  that  the  issue  of  the  debentures  amounted 
merely  to  giving  security  for  costs  previously  due 
to  C.  ;  secondly,  that  the  respondent,  as  legatee  of 
his  father,  was  entitled  to  a  lien  for  tho  sum  found 
due  to  C.  by  K.'s  certificate  between  March,  1867, 
and  the  2 1st  of  February,  lJm.—£nnMiU€H, 
Btmdoran,  and  Uligo  Railway  Cb.  OoUtm,  M.B. 
(Ir.)— 29  L.  R.  Ir.  421. 

18.  Miscotidiid — Inquiry  by  the  Ineorpttrated  Law 
Society  —  Charge  withdrawn  —  Rejwri  not  fih<} — 
Solicitors  A<(,  ISSs  (']  \  .V_'  ]';,(.  c.  Go),  s'. 
Charges  of  iirofcswinual  misconduct  having  been 
imide  against  a  Svilieitor,  an  injury  was  instituted 
before  the  Incorporated  Law  Society  under  the 
8oIieitoT8Aot,1888(51ft52Yiot.o.65).  Efidenoe 


having  been  gifw.  the  chaiys.  at  flie  swgprtka 

of  tlie  chairmao,  were  withdrawn,  and  tts 
committee  did  not  file  any  report.  The  solidtor 
aj.pHi-il  for  a  mandamus  to  ( '>tny>el  tho  c  inmiilw 
to  niako  and  file  a  report  in  the  High  Court. 

Held,  that  the  committee  oould  not  be  oompdlsd 
to  do  so,  as  they  had  not  arrived  at  any  finding 
that  oould  be  reported,  and  no  objectioa  fasviiig 
been  made  at  the  hearing  to  the  wiuidrawal,  ncs 
course  had  been  assented  to.— Ex  parte  WkafiM, 
QbB.D.— 67  L.  T.  eS6k 

19.  Xegligenre — Silte  9f  tonS^riipaid  irMinfiiU 
of  rtdfcinfil  tifhr  rent-eharfft  —  I'artifutan  aitd 
conditiii)!-  ''"-)'•  —f.'iii'!  1^  'I'l  t'rtt  from  iti'itmbnuut, 
—The  plaintiff  emjiloyeil  tht>  defendant  as  Idi 
solicitor  to  prepare  particulars  and  conditions  of  ads 
of  lands  which  were  liable  to  certain  instsIiiMatsiB 
rsspeetof  Ae  tedsBSptionTof  ttetidiemt*disiM> 
The  plaintiff  had  forgotten  the  existence  of  the 
charge,  though  he  baa  paid  one  instalment,  and 
the  defen  liiiit  did  not  inquire  whctbor  tithe  rent- 
charge  or  in.^taltnent*  of  iU  i)urchase-money  were 
payable  out  of  the  lands.  The  particuUn  and 
conditions  of  sale  did  not  disclose  the  exiateoseof 
the  charge,  and  the  lands  were  sold  as  free  fron 
incumbrance.  The  ptirohaser  having  cisimed,  on 
the  authority  of  Perrin  v.  Hoe,  25  L.  R.  Ir.  S7,  to 
hiivp  till-  (  Imrge  ri'<leemed  out  of  the  purrhik'- 
nioiH  v,  till-  pl.iintiiT  brought  this  actiou  to  ro-  iv  r 
dfimagea  for  net^Iigcnoe  in  the  preparatim  f  tli- 
abstract  of  title,  Uie  particulars  and  conditions  of 
a  lie,  in  that  the  same  did  not  disclose  the  unpaid 
instalments.  The  joty  having  found  a  nvdint  for 
the  plaintiff,  ' 

Held,  liy  O'Brien,  C.J.,  and  Holmes,  J.,  thst 
there  whh  no  evidence  of  uegligence,  >iU'i  verdfct 
imd  judgment  must  bo  entere<l  for  tho  defimiiint; 
by  Johnson,  J.,  that  there  should  be  a  new  tnsL— 
Maho»if  v.  Smarwh  o.bj>.  (IkV-SO  L.  tt.  fr. 
<><>4. 

20.  rrasfae— iVnserfodtory^orpr^sifwsa/airrieti 
and  trouNt—fklOemaU  of  oeeoaaft  Mioeea  fntitm.— 
4  tSStotor  appointed  B.  &  G.  his  exe<:uton  and 
trustees,  bequeathed  to  O.,  if  be  should  accept  the 
office  of  trustee  snd  executor,  £200,  and  dcclaml 
that  0.  aud  everj'  future  trustee  of  his  will  who 
might  be  a  solicitor  should  be  entitled  to  reoeiis 
out  of  the  estate  his  osoal  professional  costs  and 
ohaigsi  for  business  tnmsaeted  by  him,  iuuludiug 
business  not  striotly  professional,  but  which  mj^ 
or  would  have  been  poi onned  in  person  by  a  (mine 
not  1(1  ing  a  solicitor.  Cousitferable  simis 
charged  by  G.  against  the  estate  for  business  done 
by  him,  including  charges  toUi tcoabls IB MttM 
not  strictly  professionar. 

Held,  that  O.,  notwithstanding  the  IsgA^giTCn 
to  him,  was  entitled  to  make  sadi  chsrges. 

Held,  also,  that,  in  the  absence  of  special  powen 
in  the  will,  trustees  cannot  settle  (he  anwnnt 
payable  out  of  tho  estate  to  one  of  themuelrca. » 
as  to  bind  the  rettuis  que  trutt,  and  that  tho  latter 
wore  entitled  to  hare  Q.'s  oosts  and  chsiges 
investigated.— /fi  rs  Filk,  BuuuU  BtmeU,  ai>' 
[1893]  2  Ch.  413. 

21.  Unqualified  person  —  Coiuitg  eoitrt—U»jitaU- 
fied  perton  praetiaing  be/ore  As  emit*  Pinter  It  tm- 
mit  to  prison— Attorneys  and  SoJidiors  Actt^  18tt 
(6  4  7  Vict.  c.  73),  ss.  2,  35,  36 ;  and  I860  (25*1* 
nrt.c.  1271, 0.  '2(\~Cu,u,l.i  (-...irUAd,  1888(jl4j2 
Vid.  c.  iSi  «.  162.— The  judge  of  a  county  court 
has  no  jvnsdioiMB  to  make  an  order  committing  u> 
prisons  pssMttwIio  haaaotsd  as  a  solicitor  in  sa 
aetioB  in  Ais  €oaxl  ivifhoot  bciog  doly  qoslifisa  m 
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to  act,  his  jarisdiction  to  imprison  for  contempt 
being  oonlinsd,  by  section  \M.  of  the  County 
Courts  Act,  \Hm,  to  contempts  committed  in  the 
face  of  the  court. — Rrg.  v.  Judge  of  the  Brompton 
County  Court,  Q.B.D.  048— [18»3]  2  Q.  B.  193i  6S 
L.  T.  82iL 

See  also  Admiralty,  1 ;  BAXKnurrcY,  8 ;  Bill 

OF  EXCHASOE,  2  ;  COUTTTY  CoURT,  3,  A  ;  DefaUA- 

TiON',  2;  Justices,  2;  Practice,  U;  Tr.viiway,  L 

SPtCIFIC  PERFORMANCE:— 

fxtudlurd  and  trtiant — Residential  flat  —  Covenant 
to  employ  porter  to  perform  certain  autif* — Injunc- 
tion— Damages. — The  defendants  granted  to  the 
plaintiff  a  lease  of  a  residential  flat,  the  lease  con- 
taining a  covenant  by  the  lessors  to  appoint  a  resi- 
dent  port«r  who  should  act  as  the  servant  of  the 
tenants  of  the  several  rooms  in  the  block,  his  duties 
bi'ing  {inter  alia)  to  be  constantly  in  attendanco  in 
the  block,  either  by  himself  or,  in  his  temporary 
absence,  by  some  trustworthy  assistant.  The 
defendants  appointed  as  porter  a  cook,  who  spent 
the  greater  part  of  his  time  elsewhere  in  performing 
his  duties  as  a  cook  at  a  neighbouring  luncheon  club ; 
and  his  duties  as  resident  porter  were  for  the  most  part 
performed  by  u  boy  or  a  charwoman. 

In  an  action  claiming  specific  performance  of  the 
agreement  to  appoint  a  resident  porter  within  the 
meaning  of  the  covenant,  A.  L.  Smith,  J.,  held 
that  there  had  been  a  breach  of  the  covenant,  and 
granted  specific  performance. 

Held,  on  appeal,  that  this  was  not  a  contract  of 
wliich  the  court  would  decree  specific  performance, 
and  that  the  plaintiff  must  be  left  to  his  remedy  in 
damages. — Ryan  v.  Mutual  fVestininslrr  Chambers 
A»n>ciation  {Limited),  C.A.  UG— [1893]  1  Ch.  U6: 
62  L.  J.  Ch.  252:  fix  L.  T.  820. 

See  also  Landlord  axd  Tenant,  1 ;  Power  of 
Appoixtment,  2 ;  Power  ok  ArroRXEY,  1 ;  Ven- 
dor AND  Purchaser,  LL 

SPORTING.— See  Ixclosure  Acts,  2- 

STAMP.— See  Practice,  I- 

STATUTES  :— 

32  Hen     c  40,  8  3— See  Medical  Practitioner 

21  Jac  Li  c  Id  (Statute  of  Limitations}  - -See 
Principal  and  Sukety,  I 

2Si  Car  'L  c '1  (Statute  of  Frauds),  s  3— See  Land- 
lord AND  Tenant,  Li  :  s  1,  Frauds.  Statute  of, 
1=3 ;  Piii.vciPAL  AND  Surety, 

a  W  &  M  0  LL  s  8— See  Poor  Law,  1 

13  Anne,  o  13 — See  Ecclesiastical  Law,  8 

i.  Geo  2,  0  28,  8  6— See  Limitations,  Statlte 

OF,  1 

a  Goo  2,  c  3ii  (Charitable  Uses  Act),  b  3— See 
Inclosurb  Acts,  1 

ai  Geo  2,  c  IL  ■  I— See  Poor  Law,  1 

li  Geo  3,  c  48,  8  2— See  Contract,  1 

ad  Geo  3^  c  52,  8  12 — See  Revenue,  5 

42  Geo  3,  c  llfl  (Lottery  Act,  1802),  8  1— See 
Gamino,  a 

m  Geo  3,  0  IM  (Apothecaries  Act.  1815),  s  20— 
See  Apothecary 

!^  Geo  3j  c  xxix.  (Michael  Angelo  Taylor's  Act), 
8  6.5— See  Methopolis,  H 

5!1  Geo  3,  c  12,  8  17— See  Incloscre  Acts,  1 

5.  Geo  4^  0  83  (Vagrant  Act),  s  3— See  Justices,  2 

fi  Geo  4,  c  81,  s  26  -See  Licensing  Acts,  1 


fi  G«o  4,  c  01  (Licensing  Act,  1828),  s  14— See 
LicEwsiNO  Acts,  2=A 

11  Geo  i  &  1  Will  4,  0  47— See  Will,  5 

I  &  2  Will  4,  c  32  (Game  Act,  1831)— See  Game 

I  &  2  Will  4,  c  31  (Truck  Act,  1831),  s  23-8ee 
Master  and  Sekv.vnt.  fl 

1  &  2  Will  it  c  38^  a  16— Sue  Ecclesiastical 
Law,  4. 

2  &  a  Will  4,  c  U  (Prescription  Act)— See  Limi- 
tations, ST.iTUTR  OF,  U:  8  2,  LlQUT,  2:  8  3^ 
LioiiT,  2-4 

a  &  4  Will  4, 0  21  (Real  Property  Limitation  Act), 
ss  2,  3— See  Limitations.  Statute  of.  3j:  «  26. 
Limitations,  Statute  of,  2:  s  iL  Limitations, 
Statute  ok,  fi :  s  40^  Limitations,  Statute  of,  4, 
5,  111 

a  &  4  Will  4,  c  42  (Statute  of  Limitations).  s«  3, 
o— See  Limitations,  Statute  ok,  8^  a :  s  a»  Prac- 
tice. 42 

a  &  4  Will  li  c  H  (Fines  and  Recoveries  Act. 
1833),  8  15— See  Tenant  in  Tail 

3  4  4  Will  4,  c  aa  (Lighting  and  Watching  Act, 
1833)— See  Local  Goveknment,  Hi 

1  &  i  Will  4^  c  85^  8  17  — Soe  Licensing  Acts.  1 

3  &  fi  Will  4,  c  oQ  (Highway  Act,  1835),  ss  26, 
109— See  Highway 

a  &  I  Will  4»  c  90,  ss  i  6— See  Poor  Rate,  I 
I  Willi  &  1  Victc  2fl  (Wills  Act),  s  9— See  Pro- 
bate, 11 :  s  23,  Will.  Li :  s  24,  Will,  14, 15  :  b  2L 
Power  of  Appointment,  3» :  s  33,  Will,  fi 

1  &  2  Vict  c  110.  B  13— Sec  Administration,  la : 
8  If,  Practice,  i2-»4  :  s  15,  Practice,  L4 

2  &  a  Vict  0  35— See  Game 

2  &  a  Vict  c  41  (Metropolitan  Police  Act,  1839),  s 
74— See  Metroi*oli»,  6:  s  77,  Metropolis,  I 

2  &  a  Vict  c  H  (Metropolitan  Police,  Courts, 
Act,  1839),  a  40— See  Estoppel,  2 

a  &  4  Vict  c  82,  s  1  —See  Puactice,  13 

a  &  (i  Vict  c  3^  [Income  Tax  Act.  1842),  soh  A. 
B  6L  r  6— See  Revenue.  1  :  seh  D.  s  KK).  case  ]_, 
rule  4^  s  102i  Revenue.  2 

a  &  6  Vict  c  44,.  a  1  —See  LlcENSLVO  Acts,  4 

a  &  fi  Vict  c  4ii  (Copyright  Act.  1842).  ss  L  2— 
See  Copyright.  2l:  s  is,  Copyiiioiit,  4 

fi  &  I  Vict  c  18,  8  17— See  Parliament.  Ill 

0  &  2  Vict  c  13  (Attomejn  and  Solicitors  Act. 
1843),  88  2,  35,  36— See  Solicitor,  21 :  s  3L  Soli- 
citor. 11 

8  &  9  Vict  c  16  (Companies  Clauses  Act,  1845),  ss 
14.  15.  18— See  Companies  Cl-Vuses  Act 

li  &  U  Vict  c  IB  (Lands  Clauses  Act.  1845).  ss  69. 
80— S«e  Lands  Clauses  Acts.  3:  s  92,  Lands 
Clauses  Acts,  fij  s  121,  L.vnds  Clauses  Acts,  1 

fi  &  a  Vict  c  2Q  (Railways  Clauses  Act.  1845).  as 
68-73— See  R.ULWAY.  2  :  ss  77-79.  Rvilway,  3 

a  &  a  Vict  c  109— See  Contract,  1 ;  Gaming,  2 

a  &  ID  Vict  c  aa  (Lord  Campbell's  Act)— See 
Executor 

m  &  LL  Vict  c  14  (Markets  and  Fairs  Clans 
Act,  1847),  s  13— See  M.\kket 

IQ  &  U  Vict  o  II  (Waterworks  Clauses  Act, 
1847),  88  28,  29— See  Local  Government,  14 :  sb 
28,  30,  31,  Waterworks,  1 
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Ifl  &  11  Vict  c  23  (Harboupi,  &c.,  Act,  1847),  sa 
23,  33i  83,  85— See  Hakuours  and  DOCKS 

Hi  &  11  Vict  0  32— Sue  Impuovemext  of  Laxd 
(Irel-vvd)  Act 

lii  «S  U  Vict  c  fifl  (TowTU  Police  CUuaos  Act, 

1847)  ,  8  32— See  Local  Governmzxt,  a 

11  &  12  Vict  c  i2,  (Samnmry  J urisdiotion  Act, 

1848)  .  8  22— Se<j  Justices,  I 

11  &  12  Vict  c  111— See  Poor  Law,  a 

12  &  Li  Viot  0  LL  88  2,  i  8ch  D— Sec  Auhest 

12  &  la  Viot  c  92,  89  2,  29— See  Criminal  Law,  1 
Li  &  Li  Vict  c  m  (Tnistoo  Act,  1850)— See  Trus- 
tee. 1:82.  Trustee,  LI :  a  2,  Trustee,  13 :  s  25. 
Trustee,  II :  s  30,  Trustee,  11 
li  &  li  Vict  c  40— See  Divorce,  II 

U  &  lli  Vict  c  2i  (Lord  St.  Leonards'  Act),  s  1— 
See  Probate,  li 

Li  &  m  Viot  c  al  (Copyhold  Act,  1842),  8  45— See 
CorVHOLD,  2 

15  &  lli  Vict  c  25  (Trustee  Act,  1852)  —See  Trus- 
tee, 1 :  8  6,  Trustee,  Lt 

Li  &  lii  Vict  c  ai  (County  Rates  Act,  1852),  88  21. 
26.  31-34— See  Loc.\X  GovBRXMEXT,  '1 

Hi  &  II  Vict  c  il  (Succession  Duty  Act,  1853),  s 
1— See  Revexue,  3  :  s  2,  Revexue,  5,  Q  ;  Vexdob 

AXU   PURCTiASER,    Li  :    8  10,  REVENUE,  j  :   8  15. 

Rl-vexue,  G:  8  20,  Revenue,  fi;  Vendor  ax-d 

PlTRCHASER,  Lk.!  8  22,  RbVEXUB,  OI  8  38,  RE- 
\'ENUE,  li 

Ifi  &  12  Vict  o  lai  (Charitable  Trusts  Act,  1853), 
88  24^  62,  60— See  ClLAUlTY,  5 

II  &  la  Vict  c  fiO,  8  3— See  Criminal  Law,  1 

11  &  IS  Vict  c  UH  (Merchant  Shipping  Act,  1854), 
■8  102.  243— See  MASTER  Axu  Servaxt,  1 :  a  182, 
Ship,  22:  s  318,  Snip,  12 

II  &  lA  Viot  0  lUi  (Real  Estate  Charges  Act. 

I. Sj4)— See  Will,  i 

IS  &  la  Viot  c  90,  8  2— See  Crown.  1 

lii  &  lil  Vict  c  Lili  (Metropolis  Management  Act, 
1855).  S8  125-129— See  Metropolis,  ii:  ss  135.  150. 
Poor  Rate,  a 

IhUclii.  Vict  c  122  (Metropolitan  Building  Act, 
1S55),  ss  IL  3S  -See  Metropolis,  2 :  ss  45,  40,  105. 
Metropous,  1 

lii  &  m  Vict  c  121  (Charitable  Trusts  Aot,  1835), 
83  29,  48— See  Charity,  5 

211  &  21  Viot  c  43,  8  2— See  LICENSING  ACTS,  4 : 
8  6.  Practice  (Ireiax-h).  1 

2Q  &  21  Vict  0  II  (Court  of  Probate  Act.  1857), 
as  54-58— See  Probate,  Jl:  s  73,  Probate,  o,  6,  8, 

II,  Li :  8  SL  Probate,  1 

2Q  &  21  Vict  c  85  (Matrimonial  Causes  Act,  1857' 
— See  Casks  uxder  Divorce  :  as  21,  2oj,  20,  Mar- 
ried Woman,  1 

21  &  22  Vict  c  12  (Landed  Estates  Court,  Ireland, 
Act,  1N58),  a  1— See  Landed  Estates  Court  (Ire- 
laxd).  2 

21  &  22  Vict  c  aQ  (Medical  Act,  1858)  -See  Medi- 
cal Pr.\ctitioner 

21  &  22  Vict  c  115  (Court  of  Probate  Act,  1858), 
88  10,  11— See  Probate.  2 

22  &  23  Vict  c  QL  8  5— See  Dn'ORCE,  21 

22  &  23  Vict  0  133  (Watermen's  and  Lightermen's 
Act,  1859),  bye-law  99— See  Suir.  Ih 

23  &  2i  Vict  c  2L  8  19— See  Licensing  Acts,  1 


23  &  21  Vict  c  90,  88  13,  14— See  QjHtB 

22  &  2i  Vict  c  1211  (Common  Law  Procedure  Aot 
1860).  8  1— See  Landlord  ax-d  Tenaxt,  liL:  s  IL 
Practioe,  2 

23  &  21  Vict  c  121  (Attorneys  and  Solioitoia  Act. 
1860),  8  20— See  Solicitor,  21 :  a  28i  SoLiciTOit.  1 

2i  <t  25  Vict  c  9L  8  17— See  Game 

24  &  25  Vict  c  90,  a  91— See  Criminal  Law,  ti 
21  &  25  Vict  c  100,  a  42— See  Justices,  S 

25  &  2li  Vict  0  50,  a  9— See  Justices,  a 

25  &  2G  Vict  c  fi2  (Merchant  Shipping  Act,  1862), 
8  18— See  SuiP,  22 

25  &  2a  Vict  0  68  (Fine  Arts  Copyright  Act, 
1802),  a  4— See  Copyright,  fi 

25  &  2fi  Vict  c  89  (Companiea  Act,  1862) — See 
Cases  under  Company 

25  &  2a  Vict  c  1112  (Metropolia  Mana^omeiit  Act, 
1 862),  a  75— See  Metropous.  1 :  s  ><5,  Metropou*, 
2« 

25  &  26  Vict  0  1113  (Union  Assessment  Committee 
Act.  1862),  88  2,  14,  IL  24,  29 -See  PoOR  Rate,  1 

26  &  21  Vict  c  65  (Volunteer  Aot,  1863),  a  2^ 
See  Poor  Rate,  2 

21  &  2S  Vict  c  32  (ITnion  Assessment  Committee 
Act,  1864),  8  1— See  Poor  Rate,  1 

21  &  2S  Vict  c  55j  8  1— See  METROPOLIS.  1 

21  &  2a  Vict  c  111  (Judgments  Reicristration  Act. 
1864)— See  Limitations,  Statute  ok.  5 

21  &  23  Vict  c  113  (Thames  Conservancy  Act. 
1864),  bye-law  36— See  Ship,  1>« 

21  &  23  Vict  c  111  (Improvement  of  Land  Act. 
1864).  8  49— Sec  SETTLED  Land  Acts.  3 

23  &  22  Vict  c  86  (Bovili's  Act),  as  L  5— See 
BaX'KRUPTCY,  II 

32  &  31  Vict  c  102,  ■  3  (2)— See  Parllvmest.  11 

32  &  31  Vict  0  12L  a  18— See  Railway,  I 

311  &  31  Vict  c  131  (Companies  Act,  1867)— Sw 
Cases  under  Company 

32  &  31  Vict  0  IM.  (Metropolitan  Streeta  Act. 

1867)  ,  8  0— See  Metropolis,  li 

31  &  32  Vict  c  4, 8  1— See  Undue  Lvfluencs.  2 

31  &  32  Vict  c  5  (Metropolitan  Street*  Aot,  11*6^) 
8  1— Sec  Metropolis,  2 

31  &  32  Vict  c  12  (Partition  Act,  1S08),  s  10— See 
Partition  Action 

31  &.  32  Vict  o  56  (Judgments  Extension  Act 

1868)  ,  es  L  4— See  Judgment,  I 

31  &  32  Vict  c  U  (County  Courts  Admiralty 
JuriBdiction  Act,  1868).  s  3  f3)---See  APMTR.M-TT.'.^ 
8  iL  Admiralts-.  2  :  ss  10,  13,  23.        3i  Lrvn- 
pooL  Court  ok  Passage 

31  &  32  Vict  0  121  (Pharmacy  Act,  1868).  sa  L 
15,  16— See  Poarmacy  Acts 

31  &  32  Vict  c  125  (Parliamentary  Elections  Act 
1868),  8  U  (11)— See  Paruamext,  5_:  a  25,  PaS- 
llamsnt,  2 

32  &  33  Vict  c  12  (Stannaries  Act,  IStiJ*),  ea  2,  » 
—See  Bankruptcy,  15 

32  &  33  Vict  c  21  (Wine  and  Boerhonae  Act,  1669). 
n  7_See  Licensing  Acts.  2 :  as  >l  LL  LicBNsnie 

Acts,  3 

32  &  33  Vict  0  11  (Poor  Rate  Assessmoit  Uki 
Collection  Act,  1869),  s  2— See  Poor  Rate.  & 
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'£1  &  22  Vict  c  ol  (County  Courts  Admiralty  Ju- 
risdiction Act,  186t>),  a&  — See  Liverpool  doiTRT 
OF  Passaoe 

32  &  aa  Vict  c  02  (Debtors  Act,  1S69),  a  1— See 
DEBT0113  Act,  1 :  i  5j  Dkbtors  Act,  2 ;  Jiroo- 
Mcrr,  1 :  8  6i  Debtors  Act,  a 

3d  &       Vict  c  01  (Valuation,  Metropolis,  Act, 

1869)  ,  s  i2  (la)— See  Metropolis,  9a 

33  &  ai  Vict  o  2S  (Attorneys  and  Solicitors  Act, 

1870)  ,  8  4 — See  Solicitor,  3,  fi :  s  8,  Solicitor,  5, 
li :  8  ?i  Solicitor,  ti 

aa  &  3i  Vict  c  2ii  (Wine  and  Beerhouse  Act, 
1870),  s  7— Sec  LicEXsixo  Acts,  3 

33  dt  31  Vict  o  M  (Landlord  and  Tenant,  Ireland, 
Act,  1870),  s  23 — See  Landlord  axd  Tenant  (Ike- 
LAXD>,  ii:  8  Landlord  and  Tenant  (Ire- 
land), 2 

33  &  3:1  Vict  c  61  (Life  Assurance  Companies  Act, 
1870),  8  2— See  Friendly  Sooibty,  i 

Vict  o  i&  (Tramways  Act,  lb70),  a  12— 
See  Tramway,  2 

33  &  3i  Vict  0  im  (Joint-Stock  Companies 
Arrangement  Act,  1870),  s  2 — See  Company,  32 

iH  &  3&  Vict  c  11  (Gasworks  Clauses  Act,  1871), 
SB  24,  30— See  G.vswork8 

3j  &  36  Vict  c  II  (Metalliferous  Mines  Act,  1872), 
B  13— See  MlNU.  I 

3j  &  au  Vict  c  8G— See  Mayor's  Couet 

3>i  &  36  Vict  c  M  (Licensing  Act,  1872),  s  3— See 
LicENsiNo  Acts,  1:8  40,  Licensino  Acts,  2:  8  42, 
Licensing  Acts,  4^  G:  s  43^  Licensing  Acts,  2:  s 
50.  Licensino  Acts,  2 :  s  52,  Licensino  Acts 
(Irei^d),  2 

36  &  31  Vict  c  aii  (Vagrant  Act,  1873),  s  3— See 
Criminal  Law,  1 

36  &  31  Vict  c  66  (Judicature  Act,  1873)— See 
Cases  i-nder  Practice  :  s  Lfi  [5],  Li'Natic,  4. :  s 
2a  (6)j  Limitations.  Statute  op,  8  :  8  45,  County 
Court,  2 :  s  40,  Li  natic,  4 

31  &  38  Vict  c  12  (Building  Societies  Act,  1874), 
88  16,  18— See  Building  Society,  1:  b  32  (4), 
BuiLDUfo  Society,  3 :  s  36,  Building  SocibtyTI 

ai  &  3fi  Vict  c  12  (Licensing  Act,  1874),  s  9— See 
Licensing  Acts.  Ifl :  8  10,  Licensing  Acts,  Q  :  s 
17.  Licensino  Acts,  8 :  s  26,  Licensing  Acts,  6 

31  &  3fl  Vict  c  ol  (Real  Property  Limitation  Act, 
1874) — See  Limitations,  Statute  of,  11 :  s  1, 
Limitations,  Statute  of.  3j  a  2,  LiMrrATioNS, 
Statute  of,  1:  8  8,  Limitations,  Statxtte  of, 
d,  m 

ai  &  3a  Vict  o  IS  (Vendor  and  Purcbaoer  Act, 
1874).  8  9 — See  L,vNDL0RD  and Ten-int,  1 ;  Vendor 
Asv  Purchaser,  12 

S^&SSi  Vict  c  511  (County  Courts  Act,  1875),  s  IQ 
— See  County  Coi  rt,  2 

aa  &  32  Vict  0  (Public  Health  Act,  1875),  a  1 
— See  L(x:al  Government,  7,  11^  s  13,  Local 
Government,  LL  LLi  Nuisance,  3i  RmiR:  s  15. 
Local  Government,  11_;  River:  s  10,  Local 
Qoveunment,  14,  Li :  8  17,  Nuisance,  i;  River  : 
8  19,  KivER :  8  2L  Nuisance,  3 :  s  21^  River  :  s  29, 
Nuisance,  3:  s  32,  Local  Government,  li:  s  54, 
Loc.vi.  Government.  LL  Li :  s  5L  Local  Govern- 
ment. Lti  8  112,  Local  Govirnmeni-.  6^  ss  lHi. 
117.  Local  Government.  13j  s  131.  Local 
Government.  6:  s  144,  Hiouway,  4,  a:  s  14'J. 
HioiiWAY,  1 :  8  150.  L<x'AL  Government,  8,  11 : 
s  155.  Local  Uoveunment,  3a:  a  157.  Local 


Government,  2.:  s  liia.  hocxL  Government.  3a : 
s  171.  Local  Government,  5j  s  257.  Local 
Government.  S  :  s  2G4.  Hioitway,  a :  a  268. 
Local  Government.  S:  a  285.  Local  Govern- 
ment. «,  Li :  8  30S.  Local  Government,  13 :  ss 
332.  333.  Nuisance,  3 

3a  &  32  Vict  c  66  (Friendly  Societies  Act.  1875), 
8  4— See  Friendly  Society,  1 :  s  li  (7).  Fiuendly 
Society.  2^  s  22,  Friendly  SocletyTV,  3j  a  28, 
Friendly  Society,  1 

il^i  &  32  Vict  c  63  (Sale  of  Food  and  Drugs  Act, 
1875),  8  6 — See  Adulteration 

2S  &  32  Vict  c  81  (Parliamentary  Elections, 
Returning  Officers,  Act,  1875),  ss  3  [G],  4 — See 
Parliament,  L 

38  &  32  Vict  c  S6  (Conspiracy  and  Property  Act. 
1875),  a  7— See  Ju8TICF3,  Q 

3a  &  32  Vict  c  Oil  (Employers  and  Workmen  Act, 
1875)- -Sec  Master  and  Servant,  I :  s  0,  Master 
AND  Servant,  I 

32  &  IQ  Vict  c  44,  s  3— See  Solicitor,  2 

32  &  IQ  Vict  c  61  (Divided  Parishes  Act,  1876), 
a  34— See  Poor  Law,  3 :  a  35,  Poor  Law,  2 

32  &  16  Vict  c  Li  (Rivers  Pollution  Act,  1876),  s 
3— See  LocvL  Government,  12;  River  :  ss  10. 11. 
Rn'ER 

16  &  11  Vict  c  la  ^Settled  Estates  Act,  1877),  s  2 
—See  Settled  Land  Act,  liL;  s  56,  Landlord 
AND  Tenant,  Li 

16  &  11  Vict  c  26  (Companies  Act,  1 877),  8  3— See 
Company,  17,  la :  s  4,  Company,  II 

10  &  11  Vict  c  12  (Fisheries  Act,  1877),  a  4— See 
Fishery,  2 

11  &  12  Vict  c  12  (Matrimonial  Causes  Act,  1878), 
a  4— See  Married  Woman,  1 

11  &  12  Vict  c  26  (Parliamentary  and  Municipal 
Registration  Act,  1878),  s  28— See  Parliament,  1 

11  &  12  Vict  c  31  (BUla  of  Sale  Act,  1878— See 
Cases  under  Bill  of  Sale 

11  &  12  Vict  c  32  (Metropolitan  Building  Act, 

1878)  ,  8  6— See  Metropolis,  3 

11  &  12  Vict  c  ol  (Debtors  Act,  1878)  s  1— See 
Debtors  Act,  2 

11  &  12  Vict  c  II  (Highways  and  Locomotives 
Act,  187S),  s  20— See  Local  Government,  1 :  a  23. 
HionwAY,  2,  3 

12  &  13  Vict  c  11  (Bankers'  Books  Evidence  Act, 

1879)  ,  88  3-7— See  Evidencte 

12  &  13  Vict  c  3Q  (Sale  of  Food  and  Drugs  Act, 
1879),  8  10— See  Adulteration 

12  &  13  Viet  0  12  (Summary  Jurisdiction  Act. 
1879)  8,  .'U— See  Justices,  2;  Licensing  Acts,  2: 
a  33,  Justices,  l;  Licensino  Acts,  1 :  aa  35.  47, 
Justices,  I 

13  &  11  Vict  c  42  (Employers'  Liability  Act.  1880), 
8  L  sub-sections  1,  4 — Soe  MjIster  and  Servant, 
2.  3 

11  &  li  Vict  c  12.  88  27,  41— See  REVENUE,  3;  ss 
32,  37,  Revenue,  1 

41  &  li  Vict  c  11  (Conveyancing  Act,  1881 ),  s  2— 
See  Company,  21 :  s  3,  Landlord  and  Tenant, 
11:  8  5,  Settled  Land  Acts.  liL:  s  6,  Vendor 
and  PuRonASER.  a:  8  I  Q),  Vendor  and  Pur- 
chaser, 9:  8  13,  Lant)Lord  and  Ten.vnt,  11:  s  14. 
Landlord  and  Tenant,  9,  LL:  s  1^,  Company, 
21:  8  19,  MoRTGAOE,  1 :  8  21,  Mortgage,  li :  a  24, 
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MoRTQAOE,  1 :  8  25j  MoRTOAOE,  8 :  B  30,  Will,  lAi 
a  31j  Trustee,  Ij  2j  «  43,  iNFAirr,  L  fi-:  « 
Landlord  axd  TEXA>rT.  13a:  s  66,  Ventwr  awd 
Purchaser,  i :  s  fit».  Landlord  asd  Tkxavt,  II 

M  &  M  Viot  c  AA  (Solivitora*  Uemunerntion  Act, 

1881)  ,  8  8— See  Solicitor,  A :  a8  2,  4,  Soucitor, 
8^  Gen  Ord.  sch  Ij  Solicitor,  ^  Gen  Ord, 
•oh  2,  SounToR,  I 

li  &  Vict  c  iSl  (Land  Law,  Ireland,  Act.  18«1) 
— See  Cases  uxder  Landlord  axd  Tbxant 
(Ireijutd) 

il&liVictcOa  (Judicature  Act,  1881),  8  H— 
See  Parliame>-t,  2 

1^  &  ifi  Yiot  c  as  (Settled  Land  Act,  1682)— See 
Cases  under  Settled  Laxd  Acts. 

ii  &  4Ii  Vict  c  32  (Conveyancing  Act,  1882),  s  a 
(1) — See  Mortoaoe, 

la  &  M  Vict  0  4il  (BiUs  of  Sale  Act,  1882)— See 
Casks  under  Blll  of  Sale 

M  &  iii  Vict  0       (Municipal  Corporations  Act, 

1882)  ,  88  140,  143,  144— See  MusicirAL  Cortora- 
Tion 

&  111  Vict  c  01  (Bills  of  Exchange  Act.  1882). 
a  2— See  Bill  of  Exchanoe,  2 :  88  3,  6,  L  Bill  of 
Exciianoe.  Aj  s  31,  Bill  of  Excilvnoe,  2,  s 
51.  Bill  of  Exciianoe,  I :  s  55,  Bill  of  Ex- 
ciLANGE,  a:  8  oL  Bill  of  Exchanoe,  L;  Prac- 
tice. 68 :  88  65-t^8,  BiLi.  OF  Exchange,  1 :  a  97. 
Biu.  of  Excuanos,  1 

da  &  Ifi  Vict  c  Ih  (Married  Womeu'a  Property 
Act,  1HH2),  s  1— See  Marrikd  Woman,  2:  s  1  (5). 
Bankruptcy,  a :  s  2,  Married  Woman,  li :  b  5, 
Married  Wou^vn,  2:  a  11,  Married  Woman,  2:  a 
13.  Married  Woman,  a:  a  19,  Married  Woman, 

iii  &  41  Vict  c  41  (Corrupt  and  Illegal  Practioca 
Act,  1883),  88  40,  56— See  PARLIAMENT,  2 :  a  44 
Practice  (Ireland),  1 

111  &  41  Vict  c  ii  (Bankruptcy  Act,  1883)— See 
Ca»E8  under  BANKRUiTcy  :  tt  9,  Dertors  Act,  2  : 
8  2L  Practice,  25 :  a  38,  Company,  37a,  32 :  a  40. 
Friendly  Society,  2 :  «  48,  Comiwny,  37a :  s  96. 
Company,  H 

4fi  &  11  Vict  c  51  (Patents,  Ac.  Act,  1883),  sa  5, 
14— See  Patent,  I :  ■  32,  Patent,  i:  a  46,  Patent, 
1 :  88  4L  60,  Copyright,  a :  ss  lii  ^  {M),  Tr.vde- 
Mark,  1:  a  92,  Trade-Mark,  3:  a  90,  Trade- 
Mark,  1 :  8  103.  Trade-Mark,  1 

£1  &  4&  Vict  0  lij  (Settled  Land  Act,  1S84>— Sec 
Settled  Land  Acts,  1 

41  &  4S  Vict  0  a4  (Yorkshire  Registries  Act,  1884), 
88  3,  4,  14— .See  Registry  Acts 

11  &  4M  Viot  0  01  (Judicature  Act,  1884),  a  14— 
See  Lunatic,  4 

IH  &  i<l  Vict  c  U3  (Patent*,  &c.  Act,  1883),  s  Q 
— See  Trade-Mark,  1 

4ii  <t  12  Vict  o  62  (Criminal  Law  Amendment 
Act,  1886),  88  4,  9— See  Criminal  L.vw,  4,  3 

12  &  1^  Vict  c  21  (Guardianahip  of  Infanta  Act, 
1886).  8  6— See  Infant,  6  :  a  L  Divorce,  U  :  s  13, 

iNi'ANT,  4 

12  &  5(1  Vict  c  33  (International  Copyright  Act, 
1886),  a  6— See  Copyright,  5,  {i 

12  4;  6Q  Viot  o  111  (Medical  Act,  1886)— See 
Mxdical  Practitioner 

42  &  4Q  Vict  c  £2  (Married  Women,  Maintenance, 
Act,  1886),  a  1— See  Married  Woman,  1 


12  &  uQ  Vict  c  41  (Extraordinary  Tithe  Bodeop- 
tion  Act,  1886).  sa  3,  4  (5)  •  See  TlTHE.  1 

42  ft  41  Vict  c  'iH  (Merchandise  Marks  Act,  1687), 
aa  2,  3— See  Merchandise  Marks  Act 

4Q  ft  41  Viet  c  3^  (Settled  Land  Act,  1887),  s  1- 
See  Settled  Land  Act,  2 

4Q  ft  41  Vict  c  33  (Land  Law,  Ireland,  Act,  1887), 
8  1— Landlord  and  Tenant.  Ireland.  15,21,20, 
26,  2& :  a  4,  Landlord  and  Tenant.  Ireland,  21: 
8  9,  Landlord  and  Tenant,  Ireland,  19,  2Q 

4a  ft  41  Vict  0  4H  (Coal  Mince  Regulation  Act, 
1887).  8  12— See  Mine,  4  :  aa  49, 50,  Mens,  3 

42  ft  41  Vict  c  n  (Coronera  Act,  1887),  «  4  (J), 
lli  (1),  36— See  Coroner 

41  ft  42  Vict  c  2  (National  Debt,  ConTiroon, 
Act,  1888),  a  21— Sec  National  Debt,  Contkr- 
sioN,  Act,  L  - :  «  =^  National  Debt,  Oox- 
verston.  Act,  1 

41  ft  42  Vict  c  11  (Local  Government  Act,  \m), 
aa  LL  23,  60— See  Local  Government,  4 

41  ft  42  Vict  c  12  (Mortmain  Act,  1888),  sa  i  lli 
—See  Charity,  a 

41  ft  42  Vict  c  13  (County  Courts  Act.  1888)-Sw 
Cases  under  County  Court  :  a  jL  Prachcb,  la: 
a  65,  Practice.  40a :  a  lOO,  Probate,  iL  a  116. 
Practice,  15,  lii :  a  120,  River  :  a  LLL  Rtteb  :  t 
132.  Praoticb.  4 :  a  162,  Soucitor,  21 

41  ft  42  Vict  c  42  (PuUic  HcaltL,  Buildiofjs  in 
Streeta,  Act,  1S88).  s      Sec  Local  Go>-EBSitErr,  3 

jj  ft  42  Vict  c  42  (Trustee  Act,  1NH8),  >  2  [Y^ 
See  Vendor  and  Purchaser,  4:  sa  4:^  TBrsrrE. 
4 :  a  6,  Power  of  Aptointment,  1 :  a  S,  Mofci- 
o.iOE,  14 ;  Titu.sTKE,  ii  7,  Ji 

41  ft  42  Vict  0  ti2  (Preferential  Paymenta  in  Bank- 
ruptcy Act,  18S8),  8  2  (1)— See  FRIENDLY  SociETy.  2 

41  ft  42  Vict  c  64  (Solicitors  Act,  1888).  s  13- 
— See  Solicitor,  \& 

42  ft  43  Viot  c  L  »  5— See  Revenue,  2,  i:  •  6, 
Revenue,  4 

42  ft  43  Vict  c  44  (Factors  Act,  1889),  as  L  2- 
— See  Factor 

42  ft  43  Vict  c  4fi(Merchant  Shipping  Act.  1«89), 
8  1— See  Ship,  H 

42  ft  43  Viot  c  42  (Arbitration  Act,  1889),  s  2- 
See  Ariutration,  4 :  a  4,  Arbitration,  fi:  »  5. 
Ahritr-vtion,  8  10,  Arbitr.\tion,  (L  a  lii 
Arditration,  2,  4^  8  15,  Arbitration,  i:  » 12. 
Buiu>iNn  Society,  1 ;  Practice,  d;  Watek- 
woRKs.  2:  a  24,  BuiLDtNo  Society,  I:  «  il. 
ARUiTR-iTioN,  2:  Bch  L  (•)»  Arbitration,  4 

42  ft  4a  Vict  c  51  (Railways  RogulatioiM  Act, 

1889)  ,  a  u  (2)— See  ILvilway,  fi 

42  ft  43  Vict  c  03  (Interpretation  Act,  1889], « 
13  (11)— See  Justices,  4 

43  ft  44  Vict  0  a  (Lunacy  Act.  1890)-See  Poo» 
Rate,  a :  a  94,  Lunatic,  3 :  a  109,  Lunatic,  i :  » 
116,  117,  120.  IL'N.  Lunatic.  5j  m  ia6,  ua 
Trustee,  IAj  bs  184,  1H5,  [86,  Probate,  22 

43  ft  44  Vict  c  32  (Partnerehip  Act,  1890),  H  2, 2 
—See  Bankruptcy,  H 

43  &  44  Vict  c  02  (Companies,  Memorandiim  of 
Association,  Act,  1890),  a  1— See  Company,  12 

43  ft  44  Viot  0  Ca  (Companiea,  Winding-up.  Ad. 

1890)  — See  COMPANY.  JiL  42:  s  L  Company.  IS. 
16,  29.  41^  a  2,  Company.  12,.  lOi  ■  3  O),  Com- 
pany, II :  a  3  (3),  Building  Society,^:  s  e. 
Company,  34 :  a  lu,  Comp.\ny,  32,  33 :  «s  12. 
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CoMPAjfT.  26 :  •  3S»  OoxTAinr*  12»  16 :  ■  3S,  OoM- 

PA>V,  16 

53  &  54  Tict  o  69  (SetUed  Jjtati  Aot,  1690),  s  10 
— fieeSBTTUDLxin)  Acts,  8:  a  11.  Skttlkd  Lakd 
Aon,  7:  i  13,  Settlkd  Lakd  Acts,  4:  i  15, 

SEirm)  Land  Act»,  3,  4 

53  &  54  Viot  e  71  (Baukroptey  Act,  1890),  s  11— 
Am  Baksbvptot,  10»  11 ;  flfasBOP,  % 

M  &  54  TiBfe  o  8  (Tttba  Aot.  1801).  •  t-Uee 

TrrH£,  2 

M  ft  OSTicto  67  (Memplion  of  Bent,  bebmd, 
Afll,  1801)-- Kpe  LASBi.'TRn  a.vd  Tkxant  fluKi.wi)), 
6,  10.  11  ;  Fkk  Fabm  Guam'.  2.  3  :  a  1,  Fkk  Fakm 
Gr-vxt.  I,  I:  LvNiin  iMt  Axu  Tenaxt  (Ireland), 

9:82,  LAM>LOtU>  XHD  Tekaxs  (IR£LAND),  9 

M  ft  55  Viet  o  65  (Lanaoy  Act,  1891),  a  2G  (2)  - 
fla»LrNATic.  3 

M  ft  55  Vict  o  73  (Mortmain  and  Cliaritable  U»m 
Ant,  1801).  •  9— flee  OsABirr,  1 

54  &  .').')  Vict  c  70  (Public  Health,  London,  Act, 
1691)— See  Laxduosid  and  Texakt,  3:  i  42, 
Mnrnrouo,  A:  s 49, Mxmmtua,  10 

54  &  >>')  Vict  c  Ixzviii  (Jjoiidon  Sky  SigM  Ae/t, 
1891),  88  o,  13— See  ilEXKOPoua,  9 

55  ft  56  Viet  9  9  (Owuiiier  Afit,  1892)— See 

OAMuro,  1,  2 

55  ft  56  Vict  c  13  (Conveyancinj?  Act,  1892),  as  2, 
4 — See  liAXDLORD  and  Tenant,  1 1 

65  ft  j6  Vict  c  27  (PwHamentary  Deponts  and 
Bendi  Act,  1.S92)— flee  Trahwat,  2:  b  1,  Hail- 
ITAY.  1 :  Tramway,  1 

55  ft  56  Viot  o  32  (Clergy  DiicipUne  Act,  1892). 
m  8»  12-HSee  "Baaasumau*  Lav,  6 

OTATUTOEY  DUTY:— 

Waierwork$  —  Bitttrvoir  —  JSawrnte  t(f  ttaMoiy 
powtTt  —  Dtvttttioik  —  (HiMttf  iicf  1011  of  workt  not 
outhoriztd  by  $tatiifr — lujitnction. — Where  the  pro- 
aaotera  of  a  public  utulertaking  have  authority 
from  Parliament  to  interfere  with  piivutc  jiroporty 
on  certain  terms,  any  perBon  whuae  property  is 
interfered  wUh  liy  virtue  of  that  authority  has  a 
tisht  to  leqiun  that  ti»  pnxmotera  shall  oomply 
with  the  letter  of  tiie  enaetnisdt  so  far  as  it  makes 

provision  on  his  beliiilf.  Xor  can  nnv  court  re- 
njcHlel  .trmiigt'metit.s  sttuctiouLNl,  or  relax  run<lition8 
iniix)sed,  by  Htntiitc 

Deviation  iu  its  ordinary  and  niiturul  sense,  as 
OSed  in  Acta  of  Parliametlt,  means  shifting  the 
work  in  its  integrity  fram  one  site  to  another  which 
may  he  deemed  more  saftahle.  Tt  does  not  imply  a 
riffht  not  only  to  alter  the  sitnntion  of  the  work 
but  in  doing  so  to  disjH'use  with  !i  hiilf  or  two- 
thirds  of  it. 

A  local  and  personal  Act  empowered  oomniis- 
•ioners  to  tahe  water  bom  •  riw  lor  the  supply  of 
M  township  on  oonijitiim  ol  thsir  sasontinK  certain 
works  ana  {inter  atia)  a  ressrmir  to  sapplv  com- 
pensation wfiter  to  mill  owners,  and  a  conduit,  the 
reservoir  to  be  constnicted  by  nn  embankment 
a^iross  the  river.  Tb<'  Act  and  thf  jdans  clf>scribed 
the  position  of  the  reservoir,  ita  contour  and  cnpa- 
aty,  and  the  height  of  the  embankment,  -md 
provided  that  in  oons^tcting  the  authoriaed  works 
tlio  oomndarioDats  might,  anbject  to  the  provisions 
of  the  Act,  deviate  from  the  lines  of  the  works  to 
any  extent  not  exceeding  the  limits  of  lateral 
deviation  shown  on  the  deposited  plana,  and  from 
the  levels  shown  on  the  uepositea  sections,  in  the 
CMS  of  the  TBSenroir  to  any  extent  of  lesser  height 
wUdi  would  enaUe  the  oommissinoaw  to  gire  a 
fldBdrat  supply  of  water  for  eompeaaatioft  pur- 


poses ;  but  the  commimrioners  should  not  in  the 
exercise  of  the  power  of  lateral  deviation  thereby 
given  construct  any  embankment  or  wall  of  any 
reservoir  of  a  greater  height  above  the  general 
surface  of  the  gronnd  than  uat  shown  on  tlM  plans 
with  rsfeifnoe  to  the  corresponding  emhankmant  or 
wall  and  six  feet  in  addition. 

In  constructing  the  reservoir  the  commissioners 
curtailed  it  by  more  than  one-third  of  its  length 
and  nearly  two-thinls  of  its  capacity,  and  placed 
the  embankment  higher  up  the  river  than  the  point 
fixed  by  the  Act,  wad  so  that  die  capacity  ooald  not 
be  enlarged  in  the  event  of  the  supply  of  compen- 
sation water  proving  insufficient.  In  constructing 
the  conduit  the  comiui-ssioners  dian'^pirdod  in 
uiiitorial  points  the  directions  of  the  Act,  and  con- 
structed a  oondoit  which  they  alleged  was  "  a 
substantial  equivalent"  to  the  mill  ownecs.  The 
mill  owners  hnving  hrought  an  aetion  agsioat  Cha 
oommissioDers, 

Held,  reversing  the  decision  of  the  Irish  Court  of 
Appeal  (27  L.  R.  Ir.  179),  Lords  ^vrorris  luid  Hannen 
dissenting,  that,  though  no  actual  damage  was 
proved,  the  mill  owners  were  entitled  to  a  declara- 
tion that  the  lessifiiii  and  oondnit  were  not  in 
•eoordanoe  wifli  the  proviiiaiia  of  tba  Act,  and  to 
an  injunction  restraining  the  commissioaers  tmnx 
taking  or  using  the  waters  of  the  river  or  from 
interfering  with  the  tlow  uf  the  river  otherwise  than 
as  authorized  by  the  Act. — Ilerron  v.  Bathminea  and 
/liitlii/itr  hiijtrorrmeiit  ('ninmisitt'onfnt  B>Ib  (Ir.)— 
[1»1>2]  A.  C.  HIS  ;  (i7  L.  T.  658. 

STOCKBBOKER.— Ses  Bawker  ;  Fowui  or  Anon- 
mnr,  3 ;  Stock  Bxcbahob. 

STOCK  BXCHANOB:— 

,S'«j/*  of  tthtirci — C'ndiidfJtfil  /iriw-iptil-  -Lori'luu  and 
country  hrokrrn — Sft-off  of  debt  d'le  from  <njntt — 
Ciittum  of  Stoci:  Esclian'je. — A  country  stockbroker, 
acting  for  the  plaintiff,  an  undisclosed  principal, 
employed  the  dofandante,  members  of  the  London 
Stock  Exchange,  to  sell  certain  shares.  The  de- 
fendants sold  the  shares  and  claimed,  under  a 
custom  of  the  London  Stock  Exchange,  to  sot  off 
the  moneys  received  on  the  sale  of  the  shares  against 
the  country  broker's  indebtednem  to  them  in  rsipeot 
of  previous  Stock  Exchange  transactions. 

Held,  that  the  custom  was  an  unreasonable  000^ 
and  wotdd  not  bind  the  plaintiff  unless  at  the  tiaa 
ho  knew  of  it  and  agreed  to  be  hound  by  it— 
iHsoUttra  T.  Mason,  OA.— 68  L.  T.  610. 

STOPPAGE  in  TRANBITU,~^Bxmajnct,  12; 

Sale  or  Goods,  2. 

SUCCESSION  DUTY.— See  Bkve.xuk,  5, 6;  Vkndob 
AND  PunoKABiB,  15;  Wiu.»  2. 

SUKTETOR.— Saa  Vaux  ItiFMgKWTAnoir. 

TBNABrr  for  LIFB:— 

PrrpHuity — Agrfemvit  fur  a  Irnur  for  lives  after 
fxiiiration  nf  itrior  lca*r  for  ninrty-niur  ynirt  or  three 
lirt*. — By  tt  lease  in  1708  lands  were  demised  to  D. 
for  three  lives  and  the  survivor  of  them,  and  if  the 
said  lives  and  the  survivor  of  them  dioold  die  before 
the  dstermiiiBtion  of  nina^-nina  ysan  Iroai  the 
date  of  tibe  lease,  for  the  residne  of  diat  tarm.  By 

deed  in  1811  the  rt  vcrsiMiu  r  ugreed  with  E.  that 
he,  his  heirs  imrl  a.sHifrns,  u  iul  l,  so  soon  as  the  said 
lives  and  years  Hlnmhl  di  ti  r iinii(>  and  expire.  ^TOJit 
to  E.,  or  to  his  heirs  and  assigns,  by  lease,  whtm- 
ever  thereafter  applied  to  for  that  purpose,  portion 
of  said  lands,  suen  lease  to  be  for  thne  mi»»  and 
to  contain  a  covenant  lor  perpetaaix«M«nL 
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Held,  that  thoiigh  it  was  competent  for  the  re- 
Tenrioner  in  Ihl  t  tu  ngrcc  to  ex«'<  utc  a  Irasr  for  ii 
definite  trnn.  to  commtncc  aa  soon  as  tlip  lease  to 
D.  expired,  it  was  necessary  that  the  interest  to  bo 
tikeii  ahoold  be  cnpuble  of  oacertaiaiuest  within  the 
oeriod  pwcribed  by  tbe  rule  wninit  popetaities : 
that  M  the  VvM  fai  udsosM  oooH  not  M  nominated 
Vnlil  after  tlie  tenn  of  ninety-nine  years  hud  ex- 
|A«d,  the  ji.iture  and  extent  of  the  interest  to  Ik: 
taken  couM  iif)t  ho  .ascertained  within  the  proscribed 
period ;  that  the  lease  woald  not  bo  Ioas  opoa  to 
ol^leetioii  liy  reason  of  the  ooYflBent  f<>r  pe  rpetual 
nnewal;  end  that  tbe  agraemMit  could  not  be 
cnfoTocd. 

The  law  n-latinp;  to  thf  nilc  against  perpetuities 
as  atl'ecting  grants  fur  future  leases  considered. — 
RedingUm  T.  Bnwmh  JUaSD.  coic  (Ir.)--32  L.  B. 
Ir.  917. 

See  also  Tenant  fob  Lira  axd  Rkmadtder- 
mak;  Mini:,  ;  Moutoaoe,  1.  ;i:  Settleu  Lank 
Acts;  Sbttlkmiikt,  2-5;  VBMi>ott  akd  Puk- 
ffFA#ltf^,  18. 

TENANT  for  LIFE  and  REMAINDERMAN:— 

1.  Annuity — Corpus  or  income. — B.  granted  oer- 
tam  annoitiGs  hy  bond,  «ad  •abeequaitlT'  died 
leaving  bis  widow,  tbe  testatrix,  bis  umvsnal 

l^fatee  and  sole  executrix.  Under  her  will  her 
residuary  estate  was  liold  iu  trust  for  a  tenant  for 
life,  with  remainders  over  to  other  jxjrsons. 

Held,  that  each  payment  of  the  annuities,  as  it 
became  doe,  most  be  raised  out  of  tbe  eormu  of  the 
•stete.— /n  re  Bacon,  OtiMttl  ▼.  Leama,  CB.I>. 
KEK.,  J.  47S— fi2  L  .T  rh.  247  ;  68  L.  T.  155. 

2.  Afporiioitmettt — JHwausMflefgfiM — Mor^tufe — 

in  nossewion — TftO—Cbmimfon  efaine.— 

A  testator  at  tlic  date  of  his  death  was  in  possession 
of  a  ttjUierj'  us  mr)rtnu^ee,  and  there  were  con- 
siderable Bunis  owing  to  his  cstjitc  under  the  luort- 
e.  After  his  death  a  receiver  was  nut  to  work 
colliery  by  the  trustees  of  his  will,  and  tbe 
\  finally  fareclosed  tbe  mortgageb  Under  bis 
win  tiie  testrtor  bad  gtren  Ins  trustees  power  to 
postpone  the  conversion  of  any  part  of  real  and 
personal  estate.  Prior  to  the  diile  of  the  fore<:losure 
decree  the  receiver  hiiil  paid  into  court  to  the  credit 
of  the  foreclosure  action  cousiderablo  sums  of 
meiMj,  representiog  tbe  net  profits  of  working  tbe 
eolUeiy,  wnioh  sumsbad  becm  iwiiasMd  bjr  aoounn- 
lalions  of  interest.  Tbis  fond  bad  been  transferred 
to  the  en  (lit  of  un  action  for  the  administration  of 
the  testator's  estnte.  The  tenants  fur  life  claimed 
the  whole  fuii-l  us  iin  i.iiie. 

Held,  •  that  the  accumulations  of  interest  were 
inoome,  and  belonged  to  the  tenants  for  life ;  that 
util  tbe  date  of  foreclosure  abednte  the  mine  was 
not  a  part  of  tiie  testator's  estate  aflRaeted  by  the 

conversion  clause,  but  only  n  security  for  money 
advanced,  ami  tliat  the  profits  arining  from  the 
working  of  llie  mine  j)reviuu-s  to  that  date  must  bo 
ap;^ortiuned  between  the  tenants  for  life  and  ro- 
mamdermeu,  uu  the  principle  that  the  tenants  for 
life  were  entitled  to  the  dittiwenae  between  tbe  «nm 
transferred  into  court  and  the  sum  wbidi,  with 
interest  at  four  per  cent,  from  the  date  of  the 
testiitor's  death  to  the  date  of  the  transfer  to  the 
credit  of  this  action,  would  amount  to  the  sum 
transferred  into  court ;  and  that  the  sum  so  calcu- 
lated belonged  to  the  estate  as  capital. 

In  re  Earl  of  Chederfidd!*  TruiU,  32  W.  R.  3C1 , 
34  Ch.  D.  643,  followed.— /a  re  Qcdden^  Teague  r. 
Fox,  cii.i).  NuK..  J.  282-[1898]  1  €h.  292;  82  L.  J. 
Ch.  Am  ;  W  L,  T.  IIG. 

3.  Income  in  specie — UUcretion  in  trutteet  to  retain 


■  Ilnlr  as  in  troJiti'nfj  Sfcuritiri — firiginntinq  *iimm'>us 
—  /'nirfi'r., — Where  the  trustees  of  a  will  held  free- 
hold and  leaseliold  estate  in  trot far  sale, wHfapOW 
to  postpone  at  discretion. 

Held,  that  tbe  words  of  the  will  were  insufficient 
to  entitle  tibe  tenant  for  life  to  enjoy  in  tpeeie  the 
inoome  arising  from  tiie  leaseholds  prior  to  sale. 

S'  j/i'  f' .  in  an  originating  summons  the  court  will 
not,  at  the  instance  of  the  rGspon(^ent,  decide  a 
point  not  raised  by  the  plaintiff  taking  out  the 
summons. — /«  re  Carter,  CH.n.  KKK.,  J.  140. 

4.  Trust  for  conversion-r-Cayital  ii.id  income — Um- 
talnil'lr  projwrty  retaiMd—AmmriiuHTntnt  nf  tarn  «r 

jpnf/itm  —  Jk  taetetar  *^*nnTtgii  tbat 
estate  ebonld  be  aold  said  ewweited  on  a 

day,  and  that  a  share  of  the  pr'x-e<xi«  should  be 
held  upon  tnist  for  his  wife  for  life,  with  re- 
mainder-'  over.  The  residuary  estate  included  a 
circus,  which  it  was  found  impossible  to  sell  advan- 
tageously, and  which  had  been  carried  on  at  a  loss 
bytbaeoBSoaton  anoetha  dajsMaad  lor  tba  sele 
and  oonvereien  ti  fha  eefate.  In  a  ennwinns  mk- 
ing  for  directions  how  such  losses  and  any  future 
losses  (or  profits)  should  hi'  apportioned  as  between 
capital  and  income. 

Held,  that  the  amount  of  annual  profit  or  loss 
aboold  be  ajmortioned  betweoi  the  capital  and  the 
income  of  tbe  tsrtator'a  estate  hf  in%ainaig  wbat 
sum,  put  out  at  intere^  at  four  per  cent,  pv 
annum  on  the  day  apjioinfed  for  sale  and  conw> 
sion,  an<l,  aa  regards  siu  ceeiling  years,  accumolst- 
ing  at  compound  interest  calculated  at  tbe  like  rat*, 
with  yearly  rests,  would,  together  with  such  interest 
and  accumulations,  after  deducting  inoome  tax,  be 
equivalent,  at  tbe  end  of  eaeb  jear,  to  the  amoont 
of  sneb  profit  or  loes,  and  creating  sodi  sum  to, 
or  charging  it  against,  the  capitiU  of  the  testator's 
estate,  the  rest  of  such  y>rotit  or  los.s  bikini?  creditt-1 
to,  or  charged  against,  the  income  thereof .—  /ji  rr 
Ilengler,  Frowde  v.  Jlenakr,  CUJ>.  1£JUC~  J.  481— 
[1893]  10LM6;«2L.J.Cb.883  :  6SXi.T.Si. 

5.  TritHt  far  conirrfiou  —EriJoymeiit  of  income  IB 
specie — Landt  tettM  on  trutt  /or  tale — ^Vb  ,pomr  ^ 
'ptatjionemtnt. — wnere  lands  are  vested  in  trustees 

upon  trust  for  sale  and  investment  of  th.e  pr;.  efi*. 
and  piiyiueiit  of  the  income  of  the  investmi  ii*<  to  i 
tenant  for  life,  with  remainders  over,  and  ut 
any  nowcr  of  postponement,  the  tenant  for  life 
SBtitted  to  receive  tbe  net  rents  and  profits  mil 
suoh  oonversion.— /^^'^•jie  T.  D'BedouviUet  CBJt, 
■BK.,  J,  330'  [1693]  2  Ch.  861  i  62  K  J.  Ch.  M>: 
68  L.  T.  516. 

TENANT  in  OOHHON.— Sea  Mgrtqaok,  S. 

TEXAXT  in  TAIL:— 

Diientailing  dee^l — F»tate»  taking  ejfeei  in  defm- 
anee  qftht  ei$at9  tail — Kttat€$  to  whidi  the  eatnte  ttd 
M  Mttonnetf  tmi»  Aajmeafiif  ^  on  smrI — Finet  anrf 
ifoeotwrifls  AH,  1868  (S  S  4  Witt.  4,  r.  74).  15.— 
Tlje  Act  for  the  Abolition  of  Fines  and  K.n  ov*  rie<. 
1833,  provides,  by  wn^tion  lo.  that  "  every  uctoaJ 
tenant  in  tail,  whether  in  possession,  rf-niuinder, 
contiugenoy,  or  otherwise,  shall  have  full  |K>w<er  to 
dispose  of  ror  an  estate  in  fee  simple  absolute  or  for 
any  lees  estate  tba  lands  entailed  b^  force  of  any 
estate  tail  .  .  .  and  also  as  againtt  all  pf-rwms 
whose  estates  are  to  take  efTect  after  the  detonnina- 
tion  or  in  defeasance  of  any  such  estate  tail ;  savmg 
the  rights  of  all  j>orsons  in  respect  of  estates  prior 
to  the  estate  tail  in  respect  of  which  sueb  di^iosi- 
tion  shall  be  made." 

Lands  were  devieed,  sabjeol  to  prior  UmitatioBs. 
upon  trust  fw  B.,  tba  seoond eon  of  A.,  for  life,  with 
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remainder  to  H.'a  first  and  other  sons  successively 
in  tuil  uiulf,  with  similur  remainders  to  the  third  and 
other  sons  of  A.  and  their  suns.  The  will  oon- 
teined  a  proTiso  that,  on  the  happening  of  a  given 
OTBBft,  toe  trusts  in  ^vonr  of  B.  sod  Us  issue  maJe 
tbouM  "be  ^stponed  to  and  take  effect  in  re- 
maindex  next  uumediately  after  the  trusts  in  favour 
of  the  other  sons  of  A.  and  tlieir  issue  male." 

In  1872  B.  and  his  eldest  son,  vnili  the  consent  of 
the  tenant  for  life  in  possessioQ,  executed  a  dis- 
entailing deed  under  section  15  of  the  Fines  and 
.  JBeoovenea  Act,  1833,  and  conveyed  the  lands  in 
Ise^  In  1883  the  eiven  event  happened.  In  1891 
the  tenant  for  life  died,  and  the  plaintift",  the  eldest 
son  of  A.'s  third  son,  became  entitled  to  the  lands 
for  an  estate  tail  in  poiMMioil»  vnlflM  blR^d  by  tile 
diseutailinf;  deed. 

Held  (afiirming  the  judgment  of  Edcewich,  J.), 
tlMit  the  plaintiff's  estate  was  aa  estate  which  would 
have  taken  effect  in  defeasance  of  the  estate  tale  in 
respect  of  which  the  discntailinp  deed  had  been 
executed,  and  was,  therefore,  barred  by  virtue  of 
flection  Id  of  the  Fines  and  Recoveries  Act,  183^. 

Doe  T.  Earl  Searbonrngh,  3  A.  &  £.  2.  697,  fol- 
lowed.—Jftttonft  T.  Kane,  ciA.— 68  L.  J.  C!h.  ^ ; 
68L.I.7SA. 

IBNDEB^-See  FUDOS. 

TfTHE:— 

1.  Hop  (jroHitih  or  marJat  <jar'hns — Rfttl-charr/r  in 
hrn  of  extraordinurij  rhar^jr  —  Liahilitij  in  Utml  tax — 
Extraordinary  Tithe  lUdeinidion  Act,  1880  (49  &  50 
Vict.  c.  54),  M.  8, 4,  tuh-tection  5. — ^The  annual  rent- 
ohatge  ^yable  under  the  Extraordinary  Tithe 
Sedemption  Act,  1886,  in  lieu  of  the  extraordinary 
charge  previously  levied  undi-r  the  Tithe  CommutA- 
tion  Act^,  is  not  liable  to  laud  tax. — Carr  v.  FowU, 
q.B.D.  3<i5— [1898]  1  a  B.  2S1 ;  62  L.  J.  a  B.  177 : 
68  L.  T.  123. 

2.  Mating  of  owner  oj  tiiht  rent  -  charyt  — 
Arrttan  of  rates  due  hffonfOUing  of  Act— Deduction 

from  tithe  rent-charge  acontutg  afkr  Ad — Btptid 
—Saving  of  txi$tin>i  rights  and  liab{fitie$ — 7VM«  Ati, 
1891  (54  &  55  Vict',  c.  H).  *.  '>.^By  section  6  of  the 
Tithe  Act,  :  "Any  nite  to  which  tithe  rout- 
chjirgf  is  sLiliji-ct  shall  be  assessed  on  and  may  bo 
recovered  from  the  owner  of  the  tithe  runt -charge 
.  4  .  .  and  so  much  of  any  Act  as  authorizes 
sato  on  tUhe  rent-chaige  to  be  ■sacssod  on  or 
iMQiTsrad  Icom  tin  oecupier  of  any  iMMlt  out  of 
which  the  tillia  naUmaigfi  imam  !■  Incebj 
repealed." 

At  the  date  of  the  passing  of  the  said  Act  cer- 
tain rates  upon  a  tithe  reut-cbarge,  of  whioh  the 
appellant  was  the  owner,  were  dm  and  iu  arrear, 
owing  to  the  aqo^t  of  the  omseeis  to  demand 
payment  thCNOf  mm  the  oooo|rfeiaof  the  lands  out 
of  which  ill*  fithe  rent-charge  issued.  The  tithe 
rent  charge  for  the  peritMl  in  respect  ui  whicli  the 
said  riitcH  were  due  h;iii  Leen  paid  to  the  apj)eUaiit 
iu  full.  After  the  passing  of  the  Act  the  overseers, 
purporting  to  act  under  section  8  of  the  Tithe  Act, 
IBilp  dwnanded  pt^paaA  of  the  nid  anraars  of 
latet  iMn  the  oocopiers  of  the  land,  who  paid 

them,  and  were  allowed  the  amount  thereof  by 
their  landlord,  the  respondent,  out  of  the  half- 
year's  rent  becoming  due  next  after  r>uch  payment. 
Subsequently  thereto  a  half-year's  tithe  reut- 
.oharge  booame  payable  by  the  respondent,  as 
4tmmtot  the  Ima,  to  the  appellant.  TbnnipOQd- 
ent  dafmedto  ^dtict  therefrom  the  amount  whioh 
he  had  allowed  tlie  occupiers  out  of  their  rent  in 
reepeot  of  the  said  arrears  of  rates  so  paid  by  them, 
add,  tiwl,  hnving  regard  to      piofiaioM  of 


section  G  of  the  Tithe  Act,  1891,  the  payment  of  the 
arrears  of  rates  by  the  occupiers  was  a  voluntary 
payment  which  they  ware  not  entitled  to  dedoet 
h«m  their  rent,  and  that  the  respondent  was  oom- 

seqncntly  not  entitled  to  mate  the  deduction 
claimed  from  the  tithe  rent-charge  due  to  the 
appellant.— /«  re  Tith>-  Ad,  1891,  RnherU  v.  FatUt 
Q.B.i).— [1893]  2  Q.  B.  33 ;  G2  L.  J.  Q.  B.  436. 

See  also  L.vxi)Ki>  Estates  Coitrt  (Irrlaxd),  4. 
TITLE  DEEDS.— See  Skthzd  Lasb  AcT8,  1. 
TORT 

Joint  torffeatOTB — Ditcharge  of  one  from  lial»Jtly-~- 
Right  to  rittiiii  m/fiinsi  tbr  t'thrr — Coventint  n<>t  to  sue 
— Release.'  -A  covenant  not  to  sue  one  of  two  joint 
tortfeasors  docs  not  operate  a  releaie  SO  at  to  dia- 
obarge  the  other. 

An  agreement  to  aooept  a  earn  of  money  fran 
one  <A  two  joint  tortfeasors  in  full  discharge  of  his 
liability,  wiuiout  prejudice  to  the  right  to  claim 
against  the  other,  ouj^lit  to  be  construed,  not  as  a 
release,  but  as  a  covenant  not  to  sue. — Duck  t. 
Mayeu.  c.A.  56-[  1892]  2  a  B.  011 ;  62L.  J.  a  B, 
(30  ;  GT  L.  T.  094. 

IllADE-MABK 

1.  TVuvf^n    fratle-marft — RegUiralim — JFMmii, 

Deaignt,  and  Trade-Marht  Act,  1S83  (46  4  47  VicL 
c.  571,  «.  103 — FatmU,  Jh-iignt,  and  Tnide-Marks 

{AviriidmnU)  Art,  ISNj  (48  &  19   i'irt,  r.  IV.i),  v.  <}.— 

Under  sub-section  3  of  section  103  of  the  Patents, 
&c,  Act,  1883,  a  toide-mark  which  has  beat 
applied  lor  in  the  coontiy  of  origin,  whether 
capable  of  being  registered  in  that  ooonhy  or  not, 

may  bo  applied  fdf  liere.  but  it  will  not  bo 
registered  hci*e  unless  it  is  a  mark  otherwise  capable 
of  registration  under  the  law  of  this  country. — In  re 
Carter  Medicine  Co't  Trade-Mark,  CU.i}.  SOB.,  J.  13 
—[18983  3  Oh.  472;  61  L.  J.  Oh.  716;  67L.T. 
747. 

2.  Label— Unrtgiaered  mark—  Words  "  trade- 
wiorfc**  attached  1o  wnregietertd  mark — U$e  of  rrgiem 
trred  muHt  not  belonging  tr,  yltiutif  - Mi^r'jin  ^' uta" 
tion  to  the  pnfilir — Ivj>niitt<.n. — A  firm  of  retail 
dealers,  who  carried  uti  luisincss  iu  si'vcrul  different 
branches  of  trade,  registered  a  trade-mark  for 
WHffing  amtarel.  They  subsequently  employed  the 
nne  mark,  wiOi  tiie  woids  "trado-maik'' 
attached  thereto,  npon  the  lahelt  used  fn  thdr 
tobacco  department.  No  i?tich  mark  had  in  faofe 
been  registered  by  them  in  respect  of  tobacco. 

XTpon  the  same  Ifilnds  the  firm  used  a  device 
which  had  been  regist^-rod  by  li.  in  respect  of 
tobacco,  and  had  been  assigned  by  him  to  Vf.,  SB 
employtf  of  the  firm.  W.,  haring  left  the  empkr- 
ment  of  the  firm,  granted  a  Uoenoe  to  0.  to  vm  nii 
trade  miirlm.  and  O.  sold  tobacco  with  a  label  similar 
to  that  of  the  firm.  The  firm  c<unmenced  pro- 
ceedings against  G.  to  restniin  him  fnun  paxning 
off  his  goods  as  and  for  the  goods  of  the  finn.  Upon 
motion  for  an  interim  injunction  : 

Held,  that  the  we  of  tb«  wotda  **  trade-mark** 
on  goods,  attaohed  to  a  doffee,  anuwnted  to  n  w- 
preseutation  to  the  public  thai  Hiat  derioe  waa  n 
registered  trade  mark. 

Held,  that  there  was  also  a  represenhidon  that 
the  device  registered  by  R.  was  the  registered  triwie- 
mark  of  the  plaintiffs. 

Held,  that  the  plaintifh,  having  been  gnil^  of 
misrepresentation  to  the  pttblic,  were  not  enntled 

to  relief. 

Injunction  refused. — Lewie  t.  Ooodbody,  cn.B. 
XIK.,J.-07I-T.1M. 
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3.  Old  mark — AUeratinn — PatmU,  Detigiu,  and 
Trade-Markn  Act,  1883  (46  tt  47  JVd.  c.  57),  «.  92 — 
A'am*  or  initiaU  of  proprittor — DiterdioH  of  court — 
E«senttal  and  non-mential  partiaUarB. — trade- 
mark r^Btered  m  an  old  mark  onj^ht  to  be  regis- 
tered and  kept  registered  just  as  it  was  used,  and, 
in  tlie  absence  of  spedal  ciroumttanoes  rendering 
alteration  nccesaaty,  no  altaiatiim  <rf  noil  mark 
ought  to  be  allowed. 

The  oircumstanco  that  tlie  prapiietor  of  an  old 
mark,  whose  name  ot  iaitiab  forai  pnrfe  of  raoh 
mark,  has  tnnsferred  lo  anoClMr  {Mfflim  tike  !n^^ 
in  oonnection  with  which  the  mark  has  been  used 
is  not  sufficient  to  induce  tho  court  to  allow  un 
alteration  of  the  mark  by  substituting  tlie  imiue  or 
initials  of  the  new  proprietor  for  tho  n&uio  or 
initials  of  the  foriiKT  proprietor. — In  rr  llmrtj  (.'lay 
and  Bock  d  Co.,  CH.O.  JUK.,  J.— [18821  a  Ch.  dl9i 
e2 J.  Oh.  MS;  67  L.  T.  614. 

4.  Btgittration  —  Action  for  iitfringennoA  of 
tm  mark  —  MUum  by  defendant  to  exjntnM  a 
diffmmt  marlt  from  regttttr—-**  Ptnm  t^grievm** — 
Itolaffd  Hfer — PatriiU,  Designs,  and  Tradr-Marks 
Aft,  188:}  (40  &  47  Vkt.  c.  57).  s$.  (>4  (.l).  '.Mj._ 
Under  section  J>0  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883,  requiring  an  applicant  for 
rectiiiflalka  of  tbo  register  of  trade-marks  to  be  a 
"  person  acgriered,"  ainr  psnon  who  is  in  the  SMnc 
trade  as  the  person  wSo  lias  registered  the  mark 
wliifh  is  ulk-gtHl  to  be  wrongfully  registered,  and 
who  iuny  at  soiul-  future  time,  in  tiio  tjrdiimr)' 
scope  of  his  business,  desire  to  deal  iu  the  article 
covered  by  the  registration,  oven  though,  at  the 
time  of  making  the  application  to  rectify,  he  has  no 
present  or  immediate  mteution  or  dssin  to  deal  in 
it,  is  primd  facie  a  "  person  aggrieved.*' 

In  1884  P.,  on  behalf  of  Ci.  &  Co.,  a  finn  of  sauce 
manufacturers,  rcgistorfii  tb<»  words  "  Yorkshire 
Relish  "  as  a  trade-iuark  for  a  cortaiu  sauce,  on  the 
ground  of  user  of  those  words  tts  a  trade-mark 
before  the  13tb  of  August,  Ls7o.  P.  bad  previousi}-, 
m  1676,  on  behalf  of  the  ficn,  mgiatand  two  other 
tnde-mailn,  the  olianMstatistlo  feetnra  of  which 
was  the  device  of  a  willow  pattern  plate,  claiming 
for  them  (as  subsequently  in  tho  case  of  the  words 
"  Yorkshire  Kelish  ")  user  as  trade-marks  prior  to 
1875.  In  18U1  P.  brought  an  action  against  the 
B.  Co.,  who  were  also  sauce  manafactorers,  to 
iwtfain  tben  horn  using  wlwt  he  alleged  to  be  a 
oilloaimble  inrftstfcn  of  his  registered  wiuow  pattmi 
mark.  The  B.  Co.  then  tnnvwl  to  exi)unge  from 
the  roister  P.'s  "  Yorkshire  lUilish  "  trade-mark, 
on  the  ground  that  they  were  "  aggrieved  "  by  it 
being  there.  The  words  "  Yorkshire  Beli^  "  alone 
hid,  piior  to  1875.  only  been  used  by  P.  on  pecking 
OMW  eontaining  bottles  of  the  sanee ;  the  bottles  of 
Sanoe  were  put  upon  the  market  with  the  willow 
pattern  mark  ujiou  them.  The  B.  Co.  had  not 
formed  any  definite  intention  or  desire  to  deal  in 
••Yorkshire  Relish." 

Held,  that  the  B.  Co.  were  "penons  aggrieved  " 
within  section  90  so  as  to  be  entitlad  to  apply  to 
Notify  tho  register ;  and  that,  npon  tiie  evidence, 
the  user  of  the  words  "  Yorkshire  Belish  *'  upon  the 
packing  cases  had  not  <  nnstituted  user  aa  a  trade- 
mark prior  to  the  passing  of  tho  Trade-Marks 
Begistration  Aot,  1875,  and  tim  wmds 
inny  be  adpuBcad. 
Deouum  of  udtfyi  J., 

Prindple  in  In  re  ApfttUwiria  r'r,.\  Tmdr.Mnrh, 
[1891]  2  Oh.  186,  89  W.  K.  Dig.  237,  extended.— 
In  re  I'lweira  Trado-Hark,  AA.  627— £1886]  2  Gb. 
388  ;  69  L.  T.  60. 

5.  RegittratioH— Similarity — Reetifioation  of  rtgit- 


ter — aid  iiiiirl:  —  liertptivc  user — Misleading  •i*'  «/* 
words  "  trudf-nwrk." — D.,  a  British  cigar  manufac- 
turer, applied  to  roister  as  a  new  mai^  for  maan- 
faotared  tobaooo  containing  the  words  "fitar  of 
Hope,"  and  a  maiiae  ptoture  with  a  small  ttt' 
pointeil  star  in  the  sl^.  The  api>lioatioa  wai 
oppose<i  by  W.  as  the  re^stered  proprietor  of  two 
marks  f >  >r  the  same  class  of  goods.  The  first  nuirt 
was  registered  as  an  old  mark  in  1877,  and  con- 
sisted of  an  eight-pointed  star.  This  mark  was 
chiefly  used  upon  packet  tobacco ;  but  from  1S7D 
to  1884  oigan  were  manufactured  for  W.  by  aa 
English  firm,  upon  which  the  mark  was  used  as 
part  of  a  label  containing  the  name  of  an  imaginary 
Spanish  tirtn  uti  l  tlie  word  "  Hubntia,"  M'.'s  trade 
in  cigars  was  comparatively  small,  and  was  sub- 
sidiary to  his  trade  in  packet  tobacco.  The  second 
mark  was  registered  in  1886  as  a  new  mark,  and 
oomsisted  of  a  pictorial  label,  and  by  tlie  side 
of  tho  label  an  eight-pointed  star,  to  which  the 
words  "trade-mark"  were  attached.  W.'s  goods 
wtri-  frrqu'  iitly  tirdi"-t_'d  by  tho  public  as  *^alar'* 
goods.    D.  moved  to  expunge  W.'s  marks. 

Held,  first,  that  W.  had  no  exclusive  r^t  to  the 
name  or  design  of  a  star;  that,  apart  from  sank 
daim,  D.'s  mark  was  not  oalcolated  to  deceite; 
and  that  D.  was  entitled  to  registration. 

Held,  also,  that  W.'s  first  mark  was  distinctive, 
and  wii.w  nut  iiiviiliduted  liy  tho  mode  of  user;  tinst, 
because  the  misrepresentation  accompanying  the 
use  of  the  mark  upon  cigars  was  not  soch  as  to 
destnnr  its  distinctive  chaiaatar;  seooodhr,  heoanas 
there  bad  been  no  general  or  nij  astansive  nssr  of 
the  mark  upon  cigars. 

In  rr  inW*  Trad' -Marl  ,  32  Ch.  D.  2f,2,  distin- 
guished. 

Held,  also,  that  W.'s  second  mark  was  miitlca<i- 
ing,  by  reason  of  the  position  of  tbe  WOtds  "  tnde- 
mark,"  and  ought  to  oa  eipuiged  cauMpt  aa  to  the 
star,  subiect  to  an  applioation  Deing  made  by  W. 

to  amend. — In  re  I>e.rfer's  Application  ;  In  re  WtlWs 
Trade-Marks,  OU.D.  w&i.,  j.— [1693]  2  Ch.  262;  62 
L.  J.0h.64S;  6SL.T.7M. 

6.  Unregistered  tra<le-nutrk — InfrinotmtrU — /»- 
fsnfum  to  deceive — £mdence» — Tba  nlaintifBi  bsd 
for  many  years  made  and  sold  btltuig  for  ma- 
chinery which  thcj-  l  illf^d  "  ReddawayV  camel 
hair  belting,"  but  liad  not  ref^stered  any  tntde- 
mark.  The  defendants  made  and  sold  simiiw 
belting,  which  they  called  "  Tho  Bentham  camel 
hair  belting,"  An  action  having  been  brought  by 
the  pLiinti^  to  restrain  the  doendants  from  in- 
fringing their  trade-mark  and  for  damages,  the 
plaintiffa  p.ive  eviil«^iu:e  that  their  licltinc:  "uJ  uo 
other  belting  wii-s  known  to  tl»e  trade  u-s  "  oumal 
hair  belting";  but  (hey  offered  no  evidence  to 
prove  that  the  ilefendants  had  ever  sold  tlMir 
belting  as  the  plain  tiflii'  bolting,  or  that  any  ] 


bad  bought  toe  dafandants'  belting  upon  the  aQp> 
position  that  it  was  made  by  the  plain tiflTs.  "Ae 

judge,  at  the  trial,  st«ipi>ed  the  case  witboat 
hoai-itig  evidence  for  tho  defendants,  and  the  jury, 
by  bis  direction,  gave  a  verdict  for  the  defendan*^«. 

Held,  by  Lindley  and  Lopes,  L.JJ.  (A.  I» 
Smith,  L.J.,  dissenting),  that  there  must  be  a  now 
trial,  in  which  it  should  be  left  to  the  jury:  (1) 
whether  the  words  "camel  hair  belting    had  ao- 

Suircd  in  the  trndu  the  meaning  of  belting  m»d«  by 
be  plaintifi's ;  and,  if  so,  (2)  wbetbex  the  deftaiil* 
ants  description  of  their  belting  was  likely  ta 
deceive  purchasers,  and  to  induce  them  to  sniiposa 
that  thciir  bolting  was  made  by  the  plaintnK  ia 
which  case  the  plaintiffs  would  be  entitled  to  an 
injunction  without  proof  of  an  intentaon  to  deasifa. 
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By  A.  L.  Smith,  L.J.,  disaentang,  that  there  waa 
no  evideooe  for  the  jury  that  the  defendAiits  had 
mU.  or  •ttempted  to  mil,  their  beltfa«mider  cir- 
euMlMWM  likely  to  deoehre  pnrohssen  :  and  that 
•  variiflt  waa  properly  directed  for  the  defendants. 
—BetUawm/  v.  lirriihtim  Hrmn  Spinnim  Cb.,  OiA. — 
[1«92]  2  a  B.  tia9 ;  67  L.  T.  301. 

7.  VaUdity  —Jn/Hngernent-'Redi/ieathn  o/rfgM^ 
—Concurrent  liter— PatenU,  Designs, and  Tra^lf -Marks 
AH,  1883  (46  <t-  -17  Tict.  c.  57),  «.  90.— Tlie  plaiiititfa 
wcrf  brewi-re  iu  Ilantincdonshire,  and  bad  a  large 
ex^rt  trade  in  bottled  beer  and  a  small  tzade  in 
Am  eountry.  The  defemlants  were  brewers  in 
ThwoK,  and  sold  bottled  beer  in  the  Eastern  ooimtiea, 
aotluid  no  cacport  trade.  Both  partifli  idld  beer  in 
the  north  of  London. 

The  jjlaintifls  were  tho  proprietors  of  two  trade- 
marks for  fermented  liquors  and  spirits  registi'red 
re«i)ectively  in  1879  and  It'Sti  as  new  marks.  Both 
of  those  marks  consisted  of  a  figure  of  a  stout  man 
in  top  boote  with  ib«  words  ''John  BuU  Brand," 
Mid  thetpbrfntift*  beer  bad  become  extensively 
known  as  "  John  B-ill  "  beer.    In  1S84  tho  defend- 
ants or  their  predccesjuirs,  knowing  nothing  of  the 
plaintifts'  marks,  begun  to  use  for  their  bottled  beer 
a  label  containing  a  somewhat  similar  picture  of  a 
itout  man,  coupled  with  the  words  "John  Boll, 
BcgiatoMd,"  and  they  continued  to  use  this 
wbel  after  they  knew  oi  tho  existence  of  the  plain - 
tilb'  marks.     The  defendants'  label  was  nove; 
registered  as  a  trade- mark,  though  it  had  been 
entered  at  .Stationers'  Hall.    Tho  plaintifiFs  brought 
an  action  to  restrain  tho  defendants  from  infring- 
'  uig  the  plain tifis'  trade-mark,  and  tUso  to  restrain 
tha  deftndants  from  paming  off  their  beer  as  the 
plaintift'.  Thereupon  the  defendants  moved  to 
annillge  the  words  "John  Bull"  from  the  plaiu- 
tUfc'  trade-marks.     It  then  transpired  that  the 
words  "John  Bull"  had  been  used  in  connection 
with  beer  by  a  Sheffield  firm  of  brewers,  and  that 
that  hrm  had  from  1875  to  1890  used  those  words  to 
deaciibe  a  partioularly  strong  beer  which  they  sold 
hi  Sheffield  and  its  vidnity,  but  that  snob  user  had 
ber-n  fiiHilly  abandoned  in  1890,  hiSoM  tha  date  of 

these  proceedings. 

Held,  that,  aesumiiig'that  the  ShefiBeld  firm  would 
have  had  a  right  to  have  the  words  "  John  Bull 
Brand  "  expunged  from  the  register  if  they  had 
applied  in  proper  time,  still  it  was  clear  that,  apart 
worn  such  objection,  those  words  were,  under  tho 
Trade-Marks  Registration  Act,  1875,  capable  of  i 
being  added  to  tlio  plaintiffs'  mark  of  1H79,  and  as 
they  had  not  been  complained  of  by  the  only  per- 
sons who  had  a  right  to  complain,  they  ought  to  be 
allowed  to  stand  unalteivd. 

Held,  also,  that  tho  plaintiff'  mark  of  1S8(>  was 
only  objectionable  inasmuch  as  it  embodittl  tho 
mark  <jf  1H79,  and  it  would  be  iiilo  to  strike  out 
the  words  in  question  from  tho  latter  mark  with- 
out striking  them  out  from  the  first  mark,  in  view 
of  the  very  wide  diaoretion  ocmferred  uptm  tiie 
conrt  by  aeetioD  90  of  the  SMenta,  Deeigna,  md 
Trade-Marks  Act,  1883. 

Held,  therefore,  that  the  plaintiffs*  marks  ought 
(o  lie  treated  as  duly  regis). n-il  trade-marks,  with 
the  lawful  addition  of  the  words  "  John  Bull 
Brand  " ;  and  that  tho  conduct  of  thi>  defendants 
waa  andt  as  to  entitle  the  plaintiffs  to  the  relief 
tiiey  cttaimed  m  flw  aolioD. — Faine  A  Cb.  Daniel 
tfr  Sons*  Brfwerlm  ( f.imiUd),  C.A.— [189^]  2  Oh. 
567  ;  62  L.  J.  Ch.  732 ;  68  L.  T.  801. 

See  alao  Oofybiobt,  & 

TRADE  UXION.— See  OomnSAOT;  DIPAIIAIION, 
1 ;  PRACnOB,  A6. 


TRAMWAY : 

1.  Alandoamiadofmdertaking — Paper  crmipanig— 
ApfHeatitm  of  partiammtartf  deposit — DejKmton 

Holi filers  —  Pa rlut rneutury  agad —  Or' 'lif> ■  n — I'urh'a- 
mentari/  Deji^siU  and  Bonds  Act,  1S92  ["<.')  if  .)•)  Vid. 
c.  '27),  a.  1. — The  undertaking  of  triimwuy 
company,  incorporated  by  Act  of  Parliament,  and 
in  respect  of  which  the  necessary  parliamentary 
deposit  had  been  made,  was  abaadmied,  no  Lma 
having  been  acquired  or  work  done. 

Held,  that,  under  the  Parliamentary  Deposits  and 
Bonds  Act,  189'2,  s.  1,  sub-Bectiuns  I  and  2,  all  the 
creditors  of  tlie  company,  including  the  solicitors 
and  parliamentary  agents  concerned  in  tho  pro- 
motion of  the  Bill,  were  entitled  to  payment  out  of 
the  deposit  in  priotilgr  to  the  deposit^irs :  but, 

Held,  that,  the  company  being  a  "  paper  com- 
pany,"  neithi^r  tho  solicitor  nor  the  parliaim  ntary 
agent  was  entitled  to  payment  of  his  cost«  out  of 
the  parliamentary  deposit. — In  re  Manchfster, 
MiddU  tun,  and  Dittrid  Tramuma  Co.,  CU..D.  K£K., 
J.  031-ri898]  2  Oh.  898;  82  L.  J.  Oh.  152;  88 
L.  T.  820. 

2.  Winding  up  —  Costs  of  tijuidaior  —  Parlio' 
eNNtery  deporits—Tramtoayt  Aet,  1870  (33  31  VkL 
c  78),  s.  12— Board  of  Trade  Rules,  1884,  r.  28— 
Parliamentary  Deposits  and  Bonds  Act,  1892  (55  A 
56  Vict.  c.  27). — Summon)  by  the  licpiidator  o£  a 
tramway  company,  which  had  been  ordered  to  be 
wound  np,  for  the  costs  of  the  Treasury-  aud  for 
his  own  eoeto  and  zemnneration  out  of  deposits  in 
oonrt  to  the  eradft  of  the  company.  The  aaaeta  ol 
the  company  being  insufficient  to  pay  ita  debts  and 
the  costs  of  the  liquidation, 

Held,  that  tho  costs  of  the  Treasury  must  be 
paid,  but  that  the  court  had  no  jurisdiction  to 
order  pegrmsnt  of  the  liquidator's  general  costs  OV 
of  his  NDMBetation  oat  of  the  deposits.— /«  re 
Cokhetter  Tmmmy$  Co.,  caun.  mm.,  t.  169— 
[1893]  1  Oh.  309  ;  62  L.  J.  Oh.  416. 

— Inter/tram  wUh  tdi^aM—h^undHm. — Atmm* 

way  was  constructed  under  statutory  powers  which 
authori/.i-d  the  use  of  electrical  power  as  tho  motive 
jjowcr  with  the  consent  of  the  Board  of  Trade, 
provided  that,  iu  tho  event  of  electrical  j)ower 
being  used,  uo  act  nhould  bo  done  whereby  any 
telegraphic  line  of  the  Postmastet-Qenetal  mi^t 
be  injuriously  aAoted.  The  defendant,  the  lessee 
of  the  tramway,  with  the  consent  of  the  Board  of 
Trade,  worked  the  tramway  by  electrical  power 
upon  a  syHttiia  wliich  the  evidcuc*'  Khowed  t<»  be  a 
good,  workable,  economical  system,  and  iu  use  in 
other  couutries,  but  the  effect  of  which  was  to 
disturb  tuid  seriously  interfere  with  the  effioisnt 
working  of  part  of  a  telephonic  system  owned  by 
the  plaintiffs  by  interftring  with  tho  telephonio 
current.  DifiTerent  systems  might  have  been 
adopteti  by  \ht\  pluiutiffs  or  dsfendants  so  as  to 
obvtato  the  disturbance. 

Held,  that  an  action  for  injunction  or  daoMea 
was  not  maintaioahlet  as  the  ji'tfuTbanoe  oaassAso 
othar  systems  most  have  been  within  the  oontom* 
plation  of  the  Legislature  in  sanctioning  the  oaa  of 
electrical  traction  jKjwer  ou  the  tramway. 

The  court  will  not  hold  a  railway  or  otbt  r  com- 
pany liable  for  tho  consequences  of  acts  douu  under 
statutory  powers  merely  beOMlse  it  has  not  adopted 
the  lateet  soienttflo  invention. 

As  a  general  nde  the  principle  of  Rgland$ 
Fktrhtr,  L.  R.  3  H.  L.  :V-)'l  applifs  to  elrctric 
currents,  so  that  a  man  who  has  created  or  called 
into  existence  an  electric  current  for  his  dwii  pur- 
poses, and  who  discharges  it  into  the  earth  beyond 
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his  control,  is  reaponsfble  for  damage  which  that 
current  does  to  hia  neighbour. — NaUtmal  TtUp/u»ie 
Co.  V.  i?aA<T,  cii.ij.  KEK.,  J. — [1888]  2  Oh.  186; 
62  L.  J.  Ch.  m  ;  GS  L.  T.  283. 

See  also  Neolioexce,  2;  NuiSANCB,  6. 

TREATY.— S.-o  Crown,  2. 
TRE.SPAS.S.^-See  Highway,  G. 

TEOVER  :— 

-S(//(  of  goods — Ihliutry  to  ahipoumer — Shipoivntr 
not  to  aocai  goods  without  yiving  a  cUan  rueipt — No 
(Stait  rtu^  given— Ite/utal  to  re-ddiver  to  wmiior-- 
iSufiiagiwal  aouptance  by  vendee  and  payment  of 
wetwlor — Liability  of  ahipowrur.—Tho  plain ti£b,  N. 
&  Co.,  engaged  with  the  ili  fcndimts,  who  wore 
shipowners,  for  the  sbipment  of  a  largo  quantity  of 
oil  to  Montreal  during  the  season,  and  it  was 
arrange<i  that  the  defendants  were  to  receive  no 
goods  on  iKtard  uulesa  a  clean  receipt  wore  given. 
The  plaintiff  sold  fifty  bsrrehi  of  oil  to  N.  &  Co., 
and  ddivwed  them  to  the  defendants.  The  defend- 
•nte  noeived  the  oil,  but  rcfasc'<I  t<i  ^^ivr  u  clo&n 
receipt  for  it.  The  plainti£F  A.  donxanded  re-deliv«ry, 
whiuli  the  defendantn  refused,  as  other  cargo  had 
been  stowed  on  the  topof  it.  N.  &  Co.  having  agreed 
to  pay  A.  for  th«  oil  m  oaah  in  exchange  for  mate's 
fooeipt,  refused  to  pay  for  the  fifty  oarrels.  A. 
iMPOught  an  action  against  the  defendants  for  con- 
pinion,  and  afterwards  amended  the  writ  by  adding 
N.  &  Co.  The  consignees  at  Montreal  accepted  the 
oil  and  j)rtid  N.  &  Co.,  who  thereupon  paid  A. 

Held,  that  A.  had  waived  the  right  of  saying  that 
llw  ptopaetf  in  ibe  f^oodt  had  not  pasted  to  ft 
Co.,  and  therefore,  since  the  goods  were  not  his  at 
the  time  that  re-delivery  was  refused,  no  action  lay 
for  conversion  ;  (iiid,  further,  that  no  aotion  lay  for 
his  loss  of  interest  through  the  delay  in  payment  to 
him  of  the  price  of  the  goods. 

Jadgment  of  Willa,  J.  (reported  67  L.  T.  N.  S. 
417),  remnfA.—Amulnitff  Atkm  iMftcrv,  o.a. 
—67  L.  T.  738. 

TRUCK  ACT.— See  Hasisb  Aim  Bbbyant,  tt. 

TEU8TEE  :  — 

1.  Ajipointnuni—Niew  trutttet — ExinHng  trudee— 
Statutori)  pourer — 7?«TW/?ciarrV ;;•(',  7if5  vf — Juriadic- 
tion  of  court— Trustee  Acta,  IHOO  ,in<l  lHd2  (13  «t  14 
Vict.  c.  60 ;  1.5  A  16  Vict,  c.  55) — Conveyancing  ami 
Law  of  Projtrrty  Ad,  1881,  «.  31.— The  court  has 
no  jurisdiction  under  the  Trustee  Acts  to  appoint 
new  trustees  of  a  will  a^;aimit  the  wishes  of  an 
existing  sole  tmateo  desirous  of  exeroMng  his 
statutory  power  of  appointing  new  trustees  under 
section  31  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  oven  though  the  application  to  the  court 
is  made  by  a  maioritj'  of  the  beneflciaiifis,  and  the 
«Bdiling  trustee  has  MnmJfno  heaeflflial  intsnot.— 
Jn  re  Jiigginbottom,  cu.v,  kbk.,  j. — [1898]  8  Oh. 
132  :  62  L.  J.  Oi.  74  i  67  L.  T.  190. 

2.  Appointment — New  frtuktt — TVasles  dying 

be/ore  testator — Poit^-r  of  representative  of  trustee  to 
tipji'iint —  Cnnfei/nnring  nurl  Law  of  Proiterty  Act, 
[W  it  1.3  Vict.  e.  41),  t.  31,  tuh-seetions  1,  6.-— 
Section  31  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  does  not  enable  the  personal 
TCDriNOulative  of  the  surrivor  of  two  trustees  nomi- 
nMed  hj  a  trill,  but  dying  hefnre  the  testator,  to 
appoint  new  trustees  of  the  will.—  .Vic/ioiic»  T. 
Fitld,  cn.D.  KEK.,  J.  — [1S'J3]  2  Ch.  oil. 

8.  Brtaeh  of  trust — Enforcement  of  payment  of 
trust  funds-  A'htjed  default  —  Liability.  -By  his 
will  a  testator  gave  bis  sons  in  snooessioa  an  option 


to  purehnao  liis  leasehold  mill  prop  rty  at  a  valua- 
tion, payable  by  half-yearly  iiisialmeuts  with 
interest.  In  tuldltion  to  giving  a  bond,  the  son 
purchasing  was  to  execute  a  mortgage.  The  sak 
moneys  were  to  be  invested  upon  some  of  the  ia- 
vestmentsaathoiiMwl  ly  thew{U,aadtobe  dkpossa 
of  as  thereby  diroBted.  The  mfVBtaeBt  danse  gave 
the  trustees  absolute  discretion  to  invest  in  the 
securities  named  therein,  or  in  case  either  of  the 
sons  should  elect  to  carry  on  the  testator's  businecs, 
then  upon  security  of  the  land,  mill,  and  premiMs 
whereon  the. business  should  be  caaad  on.  The 
testator diedm  1875.  The eldssfeaoaezenaaed the 
option.  He  mill  property  was  vsloed  at  £50,008. 
llie  trustees  iiiui  the  son  ngn-.  .1  for  paym^t  of 
this  sum  by  half-yearly  instalments  uf  i'2.tHHt.  In 
March,  187  7,  the  son  executed  a  mortgage  of  the 
mill  property  to  secure  the  £Hi,000.  It  being 
necessary  that  the  son  ahoold  oifawfai  aamia  farther 
capital,  a  limited  liability  oompamr  was  ineoqMHatsd 
in  March,  1 R77.  It  ag^reed  to  ouy  from  the  son 
the  property  comprised  in  the  mort^jje  at  a  slight 
advance  in  price,  and  the  equity  ot  i-edemptiou  was 
duly  assigned  to  it.  The  company  having  sub«- 
(^uently  foiled,  it  was  sought  to  &x  the  trustees  with 
liability,  and  to  establish  against  them  a  case  <rf 
wilful  default.  The  default  all^fed  was  that  thej 
did  not  get  from  the  son  the  instalments  of  £2jW) 
half-yearly  tts  they  became  due,  and  also  in  not 
compelling  the  payment  of  the  instalments  by  the 
company  as  the  owners  of  the  equity  uf  redemption 
by  means  of  a  foreclosure  action  or  the  ezsnase  of 
their  power  of  sale. 

Held  (affirming  the  decision  of  Chitty,  J.,  63 
L.  T.  N.  S.  665),  that  the  trustees  had  done  the 
beHt  they  could  in  the  embarrassing  position  in 
which  the  tostator  himnelf  had  placed  them;  that 
no  imputation  could  be  made  upon  their  honestr ; 
and  that,  thscefore,  they  wvre  not  liable  to  aucs 
good  CheloBB. 

Tnisteos  arc  not  insurers,  and  if  they  have  tad 
retain  in  their  hands  assets  which,  fairly  valued,  are 
sufficient  to  meet  legacies  which  are  not  jiMvabh'.  bet 
have  to  be  held  m  trust,  they  are  justified  in 
paying  other  legaciea  pajshle  pari  passu  with 
them,  but  payabb  at  ones.  And  trustees  maUag 
such  payments  are  not  psnonally  respoodUe  to 
the  unpaid  le^tees  if  the  assets  retained  fbr  tiieai 
should  in  the  result  prove  insufficient  to  pay  then 
in  full. 

Fmwick  V.  Clark,  4  De  G.  F.  &  J.  240,  sod 
Frere  v.  Winslow,  45  Ch.  D.  249,  oonsidored. 

Ihe  coaidttct  of  trustees  oa|^t  to  be  rsgaidrf 
wHih  TsfsrsBoe  to  iSie  fcets  and  miuuiustaaoei 

existing  at  the  time  when  they  had  to  not  rind  which 
were  known,  or  which  ought  to  have  been  known. 
hy  them  at  that  time.—/*  ffv  Bunt,  Adiitom  T. 
2>pp,  CA. — 67  L.  I.  96. 

4.  BrnicJi  if  fniit — lii'-eftnuut  in  morigog^ 
Valitutiou  —  .S<«<«<'  if  Limitati'iM — M-^Murr  </ 
liability — Consent  on>^ui  ficiary — Impouuding  irdenM 
—Trustee  Act,  1888  (51  '.t  52  Vict,  c  59),  «.  4-6,  >. 
— The  trustees  of  a  marriage  settlement,  in  ocai- 
templating  an  investment  of  the  tnift  fnnds  sa 
mortage,  through  their  solicitor  feastraoted  sa 
experienced  valuer  to  rc^iort  on  the  projw  rty  -ici 
advise  them  what  sum  could  Ix'  saft-ly  lidvano^i 
upon  it.  With  the  instnictions  was  sent  a  l«ttff 
oontaining  the  following  words :  "  It  is  desirtd  It 
bolli  mortmgor  and  moaigagesa  that  as  mocl 
money  shall  be  advanoed  as  yoa  «aa  advise  will  he 
prup^y  seomied.*' 

Tlie  solicitor  who  so  instructed  the  valav  es 
behalf  of  the  trustees  was  also  the  tA?M)iliTr  at  th* 
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pra^OMd  mortgagor.  Th«  yiAur,  in  his  report, 
fBUad  Am  property  at  £42,750,  and  estimated  the 
not  THital  at  £1,070.  He  at  the  same  time  wrote  a 
letter  to  the  solicitor  ddvising  that  £30,000  might 
be  safely  ttdvouced.  The  proposed  mortgagor 
being  (lifMtitisfied  with  this  mm,  the  eoUcitor  had  an 
interview  with  the  vainer,  and  labsequeDtlT  the 
latter  advised  that  £80.000  mi^  laialy  be 
•dvKMwd  inon  tiM  propertj,  jpTuif  as  the  ground 
of  Ub  opfmon  the  not  that  he  thought  increased 
rents  might  bo  obtained.  The  trustees  thnrpTipon, 
in  1878,  advanced  the  whole  of  the  trust  fund, 
consisting  of  11  sum  of  i'.'J-t.fjlU,  upon  fwcurity  of 
the  property.  The  investment  was  made  with  the 
writUMi  ooneent  of  the  tenant  for  life,  and  at  his 
Inatigation  and  reqoeat  Intereat  on  the  mortgage 
was  doly  paid  clowii  to  1890,  when  it  mMfoimdfliat 
the  security  was  iaaofldent. 

In  an  lu  tion  brought  against  the  surviving 
trufitees  by  th"  tenant  for  life  and  hb  iafaat  ohfl- 
dren  entitiod  in  remainder, 

Hdd,  as  between  the  infant  plaintiffii  and  the 
defendanla,  that  the  iimatmant  ol  the  £S4,612  waa 
m  hnaah  of  tntat,  mid  ttat  1^  dafcodaBta  ware 
jointly  and  mfmSIf  liaUa  to  make  good  flie 
same. 

Held,  that  £20.000  was  the  largest  sum  which 
might  properly  have  been  advanced,  within  the 
meaning  ol  aeotioii  A  of  th*  IhMtae  Ask,  1B88; 

but 

Held,  as  between  the  tnnant  for  life  and  the 
defendants,  that  his  right  of  action  was  barred  by 
section  8  of  the  Trustee  Act,  1888,  and  that  his  life 

interest  in  the  whole  trust  estate  must  bo  im- 
pounded by  way  of  indemnity  to  the  defendants. — 
Jn  re  Sf>iner»et,  Someruft  v.  Karl  Poult-tt,  CH.D. 
J.  636—62  L.  J.  Ch.  7  J0  ;  6M  L.  T.  613. 

5.  Breach  of  trust — Liability  of  dectated  trutttt  for 
Irw-h  of  trti*t  i  „inmiU«d  a/Ur  hit  dtath. — ^The  estate 
of  a  deceased  trustee  is  »>t  liable  for  a  braaob  of 
trust  oonmltted  after  hn  daaflt  whata  ha  haa  left 
tho  trust  funds  in  a  proper  stato  of  intailment  at 
his  death. — In  re  Folk,  In  re  DrokA,  ChtmibtHain  v. 
JDnh$,  <B.I>.  HOB.,  /.  28. 

8.  BnaAo/  trmt — Primary  and  >       /  /  ;  'iainlihj 

Solicitor — Coiiitrndii'v  trinteea. — As  Ixjtwueu  p«r- 
aona  appointed  tnistees  and  persons  who  have 
become  oonstruoiivo  trustees  of  an  estate,  there  is 
no  primary  and  aeeondary  liability  in  rei|wot  of  a 
breach  of  trust,  but  all  are  equally  liable. 

In  an  action  by  ee$fuit  qw  trust  against  their 
trustees  in  ri  Hix  i  i  of  certain  nlh  gt  d  breaches  of 
trust,  the  solicitors  of  the  trustees  were  joined  as 
defendants.  In  the  statement  of  claim  it  was 
alkged  in  substance  that  tho  soUflitora  had  beoome 
eonalmetive  trustees.  Upon  moliaB  to  dianiM  the 
action  as  against  the  eoliaton» 

Held,  that,  if  the  allegations  wero  tma,  flw  soH- 
citors  and  the  trust<H>8  would  be  equally  liable  for 
breaches  of  tnist,  and  that  tho  action  must  be 
allowed  to  proceed. 

WiUoH  V.  M'H,r>  ,  1  Myl.  &  K.  126,  followed. 

Maio  V.  I'fursoii,  28  Beav.  196,  aonddtaBad  and 
distinnished. — Cowper  r.  Sknuhaimt  tttUk,  Wtu,  jr.— 
aBLbT.  18. 

7.  Brtaeh  o/truil  Statwte  «f  Limitatioru — Tru$tee 
^«(^  ISSS  ;51  &  52  Vict.  e.  39),  ...  S.— A  testatrix 
gave  all  her  residuary  estate  to  two  trustees  in  trust 
Tot  an  infant,  to  be  paid  to  him  at  twonty-one.  Ho 
attained  twenty-one  in  I  SHO.  In  1892  he  took  out 
a  summons  against  the  two  t  rustees  for  adminis- 
tratkm  of  testatrix's  estate.    Only  one  of  the 


Fhintiffmade  no  allegation  of  fraud,  niera  was 
no  evidence  that  defendant  still  retained  any  part 
of  the  trust  funds,  or  had  converted  thent  to  his 

own  use.  Defendant  iidmittod  that  he  had  rendered 
uu  ticcouut  to  the  plaintiff,  but  deposed  that  he  had 

STK-nt  till  thll  trust  f"^^        ^mSmAmmmA^  Am  plMliMr 

during  his  infancy. 

Held,  that  the  Ilmstee  Act,  1888,  s.  8,  applied, 
and  that  tha  auunons  most  be  dismisaea,  but, 
under  the  ehnomstanoes,  without  oosts.— /•  ff«  -Paae, 

Jones  V.  yfinr.jnn,  CH.D.  IVMk,  i.  367— [ISM]  1  Oh. 

30^  ;  62  L.  J.  Ch.  592. 

8.  Brmrh  vf  (rurt — Sffitute  of'  Limitatiom — Trustee 
Art,  I  SSK  {,-)l"  <f  .VJ  IV.  f.  r.  .-,!»),  I.  s.  -M.  was  trustee 
under  a  will  of  certain  funds  which  he  was  em- 
powered to  invest  in  real  securities  in  England  or 
Wales.  He  and  his  oo-tmstae,  in  Harob,  1878, 
advanoad  £10,000,  part  of  the  ftmds,  imon  mort- 
gage of  hop  and  nuit  gardens  in  Kent,  and  tha 
money  was  paid  to  the  credit  of  the  account  of  the 
mortgagor,  which  was  overdrawn  to  more  than 
that  amount,  at  a  bank  in  which  M.  was  a  partner. 
The  investment  turned  out  valueless,  and  this  action 
was  brought  on  the  20th  of  August,  1880,  bv  a 
beneftdary  under  the  will,  alleging  that  K.  bad 
been  guil^  of  fraudulent  breach  of  trust. 

Held,  that  section  8  of  the  mmstee  Act,  1888, 
appliwl  and  barred  tho  action,  which  could  not  ba 
treiite<l  as  an  action  to  rocover  tho  proceeds  of  trust 
property  "  received  by  the  trustee  and  converted  to 
nis  use"  within  the  meaning  of  sub-section  I  of 
section  8  of  the  Act,  and  so  ba  excepted  from  tha 
operation  of  tha  fltatnta  of  Limitations. — In  re 
Qumey,  Matonr,  Mtmr,  COJi.  BOM.,  J.  448— £1893] 
1  Oh.  880;  68  L.  T.  288. 

9.  Cotti — Brrai-h  of  tritst — Action  agaiiut  trtutf — 
Costt,  charges,  and  fjf^nse^  tmbsfinent  to  jnd'jmmt  in 
•tcti'ix. — The  court  will  gi)  us  fur  ii.s  it  can  to  g^ve 
trustees  their  oosts,  charges,  and  oxp<}uses  properly 
incurred.  But  where  a  trustee's  own  misconduot 
has  occasioned  the  proceedings  throu|;h  which  costs 
subsequent  to  judgment  have  been  iucorrod,  the 
costs  are  in  the  discretion  of  the  oourt*  and  trill 
not  ordinarily  be  allowed  to  him. 

Jlr  irrtt  V.  Fffl'  r,  ~  Bcav.  .'HS,  explained. — Easttm 
V.  I.uudor,  c.A.— 62  J^.  J.  Ch.  164 ;  67  L.  T.  833. 

10.  lHve$tnutU«  —  "  Sir  unties  "  —  Sliares  in  joint- 
tMt  Kanit  not/iUltf  i>a{d  up. — A  direction  to  exeou- 
tors  to  invest  "in  suoh  seooritias  aa  fihay  may  think 
proper"  does  not  authoriaa tha pnrohasa  of  shares 
not  fully  paid  up  in  a  jotni-atook  banking  company 
with  limited  liability. — Murg^  v.  Doyle,  C.A.  (Ir.) 
— 2BL^B.Ir.  898. 

11.  L iiibilit)/  '  A rc-jiia net  of  trmt — Disrlu imer — 
Signiii'j  rrceijit  fur  If'jii'!/ — f^<'M  of  trust  fund. — By 
her  will  a  testatrix,  who  dicsl  in  1866,  directed  her 
execoton  to  pay  to  A.  and  B.  a  certain  sum  of 
money  to  be  httd  in  traat  for  tha  plaintiff,  whovraa 
at  that  time  an  infant.  A,  and  B.  gave  to  the 
executors  of  the  will  a  receipt  for  tho  legacy  on  an 
Inhiud  Revenue  form  for  presentation  to  the  Inland 
Kevenue  authorities.  The  legacy  W(w  i>ai<i  to  A. 
and  B.  by  a  crossed  chf<(]uc  dmwn  in  favour  of 
both  of  them,  but  whether  payable  "  to  order"  or 
to  bearer"  was  not  hi  evidence,  nor  was  there  any 
evidence  that  either  of  thorn  had  indoraad  the 
cheque.  In  1876  A.,  who  was  tilie  father  of  tha 
plftintifT,  died  in  insolvf  tit  ( in  tmistiinccs.  In  I'^Hl 
H.  executed  a  defd-poU  purporting  to  diHuIiiim  the 
trusts  of  tho  will.  In  1H92  the  plaintiff  for  the 
first  time  became  aware  of  tho  legacy,  and  called 
iiponB.toaoooutlorthaaaBia.  B.aUagedthat 
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he  IumI  nenrer  aooeptod  tiie  trusts  of  the  will,  and 
thftt  thie  reoaipt  giraii  bj  him  wm  not  intaaded  to 
OfMinto  M  aa  ■eoeptonoe  of  tin  broite,  aad  that  he 
had  nercr  neahrad  aor  is  aagr  iroy  daalt  willi  tha 
legmoT. 

Held,  tlmt,  although  the  rule  was  that  a  trustuo 
ought  to  execute  a  disclaimer  without  delay,  yet 
there  waa  no  role  that  a  disclaimer  must  be  exe- 
auted  withta  anypaiticahir  time ;  that  the  erideoce 
ahowed  that  B.  md  not  mean  to  accept  the  trust, 
notwithstanding  the  fact  that  he  signed  the  legacy 
duty  receipt  as  well  as  A. ;  and  that,  although  it 
was  not  necwisary  for  B.  to  haw<^'  doiip  that  if  ho 
woro  not  n  trustee,  yet  the  court  would  be  atraimng 
matters  too  far  if  it  were  to  hold  that  that  act  alone 
oonstiiated  B.  a  trnstoo.  Jago  y.  Jago,  <m.T>. 
ma.,         L.  T.  654. 

12.  Liability — Parf  1^  trutt  properiy  etoltn  by  hit 
mrvtait-^Oate  t/  irutUt  rtaumarated  far  hit  terricef.  : 
— A  trustee,  remnnented  for  his  aerricea.  employod 

a  sorvant  f. d-  tho  purymsos  of  the  trust,  rartrfidly 
»elei:t*?ti  aiid  with  a  cuud  cbiiracter  from  his  last 
employer,  and  properly  iutrustod  to  him  tln^  cus- 
tody of  the  trust  property,  there  beiag  no  negli- 
gence (w  the  part  of  tba  tnulee.  lua  larvant 
•tolo  part  of  tha  proper^* 

HaUrthat  tha  noitee  waa  not  Bable  for  die  loss 
Hiatal^  oeBaalonad  to  the  truHt  estate. 

SmMe,  the  fiict  that  a  trustee  is  rt  iuunerated  for 
his  services  dues  uot  add  to  his  liability  as  trustee. 
— Jobtcn  V.  /Wmer,  CU.D.  BOM.,  j.  264— £1683]  1 
Oh.  71 ;  02  L.  J.  Oh.  |80;  67  L.  T.  797. 

13.  Vf sting  order — Service  of  petition  on  adult  heir 
o/*  toU  truitee  re$iding  abroad — Trtutee  Aett  ISdO 
(IS  ft  14  Viet.  c.  eO),  $.  9.— Tba  tntateea  of  *  will 
conveyed  all  their  benafloial  interest  in  »  oettain 
property  to  a  purchaser.  The  legal  estate  in  the 
property  was  in  the  heir,  who  was  abroad,  of  a 
deceased  solo  trustee  to  whom  the  legal  estate  had 
been  conveyed  topceftttt  iiMKgar.  Cm  palition  in 
a  Teattng  order, 

Bdd,  tiiat,  mder  the  oiroumstanoes^  aarfioa  of 
the  petition  on  the  heir  might  be  dispensed  with. — 
In  re  Stanley*!  Tm$ta,  CH.U.  WOK.,  J.  343  —  62  L.  J. 
Ch.  469;  68  L.  T.  197. 

14.  VtMng  order— Stock—Truttee  Act,  1850  (13  & 
14  Viet.  e.  60),  s».  2,  S&—Truttee  Extention  Act, 

1853  (lo  &  1''  I't'c^.  c.  s.  6.— In  an  order  made 
under  suction  So  of  the  Trustee  Act.  185U,  and 
section  6  of  the  Truateo  Extension  Act,  IS.VJ,  vesting 
the  "  right  to  call  lor  a  transfer  of  and  to  transfer  " 
•took,  in  newtmataea,  it  is  not  obligatonr  to  insert 
tha  name  of  anj  tnasferee  in  t&  <nder,  nor  is 
there  any  f^onenu  rule  that  tha  words  **to  any 
purchrts<  r  or  purchasers"  should  bo  added;  the 
insertion  or  omission  of  these  words  is  a  matter  of 
discretion  for  the  judge  who  makes  the  order. 

In  re  Paicock,  14  CE.  D.  212,  explained. 

The  word  "  stock,"  as  defined  in  section  2  of  the 
TnuAee  Act,  1830,  oompnsea  shares  not  foUypaid 
op  in  any  company  or  ndety. — In  re  New  Zeeuand 
Trmt  awl  /.ixir,  Co.,  C.A.  4.')7— [1893]  1  Oh.  408; 
€2  L.  J.  Ch.  262 ;  68  L.  T.  o03. 

15.  Vetting  ordtr — G^osemmenf  ttodk—Ferm  of 

Vfsting  ordrr— Lunacy  Act,  1890  (53  <0  34  Vict,  fc  5), 
a.  1.36,  nub-sectiiim  2,  5,  6 ;  8.  K^. — ^TTpon  the 
appointment  of  new  trustees  by  the  court  the 
oommon  form  of  vesting  order  in  the  case  of  Govern- 
ment stock  is  to  be  adhered  to,  which  vests  in  the 
UiMtoSi  tito  d^t  to  oaU  ior  tha  tranafar  ol  tha 
aame,  and  to  reaeiTa  tiia  dividendi  doa  and  to 
accrue  due  thereon,  and  which  further  directs  the 
trostees  to  transfer  the   same  "into  their  own 


namea,"  but  if  in  any  particular  case  a  judge 
thinka  itptopar  t»  daoart  ftoai  tha  nanal  loon,  aiA 
to  aaka  a  apadal  ormr,  it  ia  pctfeetiy  oompafeait 

for  him  to  do  so. 

In  re  Xew  Zeainnd  Trusi  and  TyOan  Co.,  41  W.  £. 
1,57.  [1S93]  1  Ch.  403,  explained.— /«  r«  fifngapn. 
I-UN.  641—62  L.  J.  Ch.  764  ;  69  L.  T.  73. 

16.  Ve/)tiii(/  urdfr — (luvfrnmnit  'to<J: — Form  of 
I  t -id)!, I  orih  r — Triiftii  Ad/i. — This  was  a  ;^tition  for 
the  lipitointment  of  new  trustees  of  a  will,  and  for 
an  order  vestibig  in  the  new  twainaa  n  torn  ft 
Consols. 

Held  (differing  from  Tn  re  New  Xeaknui  TVitsf  mi 

Loan  Co.,  41  W.  R.  457.  [1R93]  1  Ch.  403],  that 
proper  form  of  order  should,  after  appointing  the 
new  trustees,  go  on  to  direct  the  traBtaaa  to  tnoate 
the  stock  into  their  own  names. 

Held,  that  that  form,  being  established  fbr  Ae 
I>rotection  of  the  cesfiu's  aue  trutt,  and  bring  ti>e  pwo* 
tioe  of  iha  Bank  of  Boglandi,  ahoold  do  mata- 
tained.  -/h  rs  JkXij^t  Tnut$,  ODD.  48 
L.  T.  747. 

17.  Vesting  order — Death  of  snrifipinff  frwrf^  r*^' 
dfnt  out  of  juri-i'lirfli,/! — Adinini^raiion  in  Eifj'.'.fA 
—Sew  truatee«—Trmtf  Art,  1850(13  J:  14  r»W.  c 
60),  s.  25.— The  surviving  trustee  of  a  marriage 
settlemant  raaided  and  diM  out  of  tha  jurisdiotioo* 
inteatate.  Letteia  of  adminislcation  to  Ub  ailats 
were  granted  in  England  to  a  pecaon  midsnt 
there.  New  trustees  were  duly  appointed  and<r 
the  provisions  of  the  settlement.  Certain  stcfck 
was  standing  in  the  names  of  the  deceased  trustees 
in  the  books  of  the  Bank  of  Ireland. 

Xbe  oonrt  made  an  order,  on  the  application  of 
tha  new  tnntwa,  that  the  stock,  and  the  ii|^t  to 
call  for  a  transfer,  should  vest  in  thaa. — /a  «f 
Ewinijt  TrutU,  M.ll.  (Ir.)-- 29  L.  B.  Ir.  449. 

Bee  ako  Otmpunn  OtMnma  Am;  Doams 

Act,  2;  Mortoaot;.  5,  14;  Solicitor.  20;  Tixant 
FOR  Life  and  Kemaikdkkxax  ;  VBimoK  axd 
PuMBAnn,  18 ;  Wux»  18. 

I'LTIIA    vniKs.^See  OoMPAXT,  9,  II,  33,  4f; 

MlMCH  AL  COUl-ORATIOy, 

UNDUE  INFLUSNCE:— 

1.  Cbn/MtaMil  vdation$bip—Oi/l  mter  vivoa- 

Sttting  aside. — L.,  a  man  of  no  meiuia.  and  a 
member  of  a  religious  sect  known  as  Exclnsiw 
Brethren,  was  employed  as  tr.ivelling  Louifmnicn 
to  M.,  an  epileptic  subject  of  large  fortune.  'VSlulr 
so  employed  he  converted  2i.  to  his  own  rdigio^ 
viawa,  and  in  conaequenoe  of  auch  convetsion  M. 
left  his  home,  and  took  np  hia  laaidenoe  wiOk  L, 
with  whom  he  continued  to  reside  in  great  secliijiac 
for  the  last  seven  years  of  bis  life.  During  thif 
period  M.,  who  was  in  a  low  and  morbid  conaidon. 
consulted  L.  on  spiritual  and  teuitoral  matters, 
allowed  him  to  regulate  his  diet  ana  his  medictM, 
and  placed  nearly  the  whole  of  bis  fortune  at  Ui 
dispoaaL  L.  andeaTOuted  to  suppreaa  aU  eeiden 
of  nis  monetary  dealings  with  M.  The  aaampll 
amount  obtainfsd  by  L.  from  M.  was  £140,W(I. 

Ht'ld,  that  the  nu<iioy  had  been  obtaint-d  Ly  tLf 
actual  exercise  of  undue  influence  under  the  gnat 
of  religion,  md  ooji^t  to  ha  laftmdod. 

SevMe,  the  nMNMj  eoaU  be  leoovered  also  on  the 
ground  of  coofidairtial  wjUtienship.— Jfof/<y  v. 
l.ouqhnan,  cn.D.  'WRi.,  J. — [1888]  1  Ch.  786;  C 

L.  j.  Ch.  olo;  68  L.  T.  619. 

2.  lleversionary  interest — VnronM-inunhl'  hjtysJs 
:n      32  IV'^.  c.  4,  s.  1.— The  plaintiff  waa  entitl=>i 
to  a  revenionary  interest  in  i.'2,iuu  invested  tx 
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mortgAgM,  MUaet  to  «  )M  Mteta  of  a  kdj  ^ged 

sixty-tbrM.    Tlb»  ptattktlff  bad 

except  her  interest  in  tho  rcvr  rsion.  She  nrnrriiil 
in  18H8,  anil  her  husband  bad  no  moans  and  was 
Mrithout  <  mjiloyni<>nt.  In  1 '«.SSt  the  jilaintiff  mort- 
gaged the  reversion  for  £41)0,  at  £7  per  cent. 
intt5reat,  and  borrowed  4wo  otiwr  sums  of  £60  and 
iCd2  XOt.,  for  which  she  g»Te  equitable  charges  on 
tiM  fond.  In  Januaiy,  1890,  the  plaintifF  was  in 
delicate  health,  and  she  and  her  husband  owed  an 
hotel  bill  and  had  no  money  to  pay  it.  She  had 
been  trying  to  soil  th(i  rfversion  through  a  solicitor. 
Sbo  then  executed  u  uiortga^  of  the  reversionary 
interest  to  tho  defendant,  a  luoneyleiider,  to  se  cure 
£100  advanced  at  £G0  per  cent,  interest.  The  deed 
was  approved  by  a  solicitor  on  lldialf  of  the 
plaintiff,  and  adniowlfldBed  before  a  oommisaioner. 

Held,  aflriDiDg  tbe  decision  of  tho  Yice-Chan- 
CeDor,  that  the  mortgjige  was,  undt  i  the  circuiu- 
■tancea,  a  hard  and  unciusciuiifibli-  bargain,  and 
sboold  stand  HetMirity  for  all  villus  advanced  only 
irith  interest  at  £3  per  cent.— /{ae  t.  Jouct,  c.a. 
(Ir.)-S9L.B.Ir.0Ca. 

8m  abo  Fbobatb,  SOg  21. 

YAORAUT  acts.— See  OanciirAL  Liv,  7;  Jas- 

TICEfl,  5, 

VENDOK  and  PUBCHA8ER  :— 

1.  Comlitiotu  of  tale — Building  uheme—Sale  by 
auction  in  hit*— IhMriclivt cunditiou» — Suhtfjurnt  tale 
of  iiHivlil  lots — lietaimr  of  adjoining  land  bg  vrndur 

•  — Liability  «/  ir;id<tr  in  rrAftrct  of  rr$trictiir  condi- 
tion*.— A  land  company  put  up  for  sale  by  auction 
in  lots  property  which  was  deacribed  aa  **  a  aniall 
freehold  eatatadindad  into  twanty-twoooiiTement 
lots  of  Bomd  building  dtos."  Tbe  particulars 
specified  tho  dimensions  of  tho  lots,  and  had  a  plan 
annexed  which  showed  the  position  and  bou  ndaries  of 
such  lots,  and  also  tho  existence  of  houses  on  tuijoin- 
ing  land  of  tbe  company.  The  oonditiuns  of  sale 
provided  that  each  purchaser  was  to  covenant  that 
no  buildings  othar  than  dwelling-bouses  should  be 
areeled  npon  tbe  land  parobaMd  by  him;  that 
every  such  dwelling-honae  should  cost  not  loss  than 
£2*)0,  and  that  the  building  line  m  shown  upon 
till-  <uid  plan  in  ri'sixcr  of  tho  other  lands  of  the 
vemlori!  should  be  observed.  Tho  property  put  up 
fur  f«al<'  in  lots  formed  only  a  portion  of  toteatate 
of  the  vendors,  which  waa  <rf  oonsiderabla  flKtant. 
At  tbe  auction  some  only  of  tbe  lots  ware  sold.  A. 
purchased  one  lot  and  accepted  the  title.  Before 
tbe  completion  of  the  purchase,  however,  the 
vendors  daimed  tho  right  to  soli  the  remainder  of 
the  lots  free  from  the  reHtrictive  conditions,  and  A. 
then  took  out  a  summons  under  the  Vendor  and 
Purchaser  .\ct,  I  ST-i,  in  substance  to  determine  tbe 
qvestiou  of  right  raised  by  the  vendors,  but  in  form 
to  settle  the  tenns  of  tbe  eorenanla  Id  be  ooatsBiied 
ia  13ie  oonveyanoe  to  bim. 

Held,  thiit  A.  win  entitled  to  the  benefit  of  the 
by  the  vondiiis  implied  in  the  conditions  of 
tbat  they  would,  us  to  Inis  unsold  at  tho 
I,  observe  stipulations  similar  to  those  which 
llie  patdiasers  of  those  lots,  bad  tbey  been  sold, 
wonld  bave  been  boond  to  BOWnaat  to  obserre ; 
and  thai  Uie  oonveyanoe  to  biu  ovgbt  fo  oontain 
an  expression  of  such  an  obligation  on  the  vendors. 
— In  re  Birmingham  and  JJistrici  Land  Co.  and 
Allda,/,  CH.D.  STi.,  .r.  I89-[1808]  1  Oh.  9*2}  62 
L.  J.  Ch.  90;  67  L.  T.  SjO. 

2.  Conditlmt  nj  mU — ''ommrncrment  of  titl<- — L'un- 
Iraet  for  talt  of  frr  —t'ouditivn  prerlmling  piir<-hn»rr 
from  olffeding  bjf  reaton  if  mm-ngistnUion  of  vetting 


onto*  a^  Lm»d  Ommmmtim—  ValitUtjf  of  confrad — 
£0mr  BesMmlim  of  TiAt  (Trehmd)  Act,  1891  (54  A 

h't  Virt.  r.  ()fi),  im.  '2'2,  '-'3,  2.>. — T>ands  wen)  put  uji 
for  sitlo  uudor  partiouliirs  which  dcscribtMi  them  as 
held  ill  fee  snbjoi  t  to  n,  tenuiiiable  annuity  payable 
to  the  Irish  Land  (Commission.  Tho  conditions  of 
sale  stated  that  the  title  should  oonumaoe  with  a 
vesting  order  of  the  Irish  Land  ComaniBsion  dated 
the  31st  of  May.  1801,  aad  «bat  the  purehaaer 
should  not  be  entitled  to  inquire  into,  or  make  any 
objection  or  requisition  in  respect  of  any  prior  title, 
but  should  conclusively  assume  thtit  tli>'  order  vested 
the  jiruperty  in  tho  vendor  for  an  estate  in  fee 
subject  only  to  the  annuity ;  that  the  property  was 
subject  to  the  provisions  of  tbe  Local  Kegistratioa 
of  Title  (Ireland)  Act,  1801,  that  the  veatine  order 
was  retained  in  the  custody  of  the  Irish  Lana  Goow 
mission,  and  had  not  yet  been  registered  under  flie 
provisions  of  the  Act,  nor  in  the  Registry  of  Deeds, 
l)ut  that  the  pun  hnser  should  not  make  any  objec- 
tion, by  reason  of  such  non-registration,  nor  should 
ho  recjuiro  the  said  vo«ting  order  or  the  conveyance 
to  him  to  be  regicterod,  noi  should  the  completion 
of  the  purobase  be  delayid  with  a  view  to  each 
rogi->tranon.  The  porebaser  required  liie  titie  of 
tlie  vendor  to  be  roptslf-rr-il  uiidrr  tlm  Act  [section 
'2H),  contending  th:it,  us  until  this  wus  done,  he 
ni:i|iiir«'<l  no  estate  in  the  lunrl  S^ection  '2.>),  the 
condition  was  repugnant  to  the  contract  and 
void. 

Held,  that  the  contract  was  not  void,  and  wae 
binding  on  the  pnrcbaaer. — in  re  Furlong  and 
Btgm't  Co.araet,  t.c.  (Ir.)— 31  L.  B.  Ir.  191. 

3.  <\'iitniit  -Ambiguity — Mtntahe—  Variation  be- 
twftu  lAtrticidan  and  plan  —  Ural  <yjrrection  ■ — 
Authority  of  agent  —  Cuuvfyance  —  Rectification,  — 
Trustees  for  saia  pot  oertain  property,  inoluding 
two  fredwld  hocttss,  into  the  hands  of  an  anetkneer 
to  be  sold.  The  property  for  sale  oomprised  a 
scullery  so  situated  that  it  might  have  belonged  to 
eithor  of  tlie  two  houses.  Tho  auctioneer  prepared 
a  plait  which  clearly  showed  the  scullery  as  ^rt  of 
Lot  2,  but  by  some  inadvortenco  it  was  m  the 
particulars  of  sale  clearly  included  iu  Lot  3.  The 
person  who  subsequently  became  tho  purobaser  of 
Lot  2,  having  before  tho  s  ilc  called  the  anotioneer'a 
attention  to  tbe  discr(>paiicy,  was  informed  by  the 
latter  tliat  tln'  [Lni  wius  corroot,  and  that  the  scnl* 
lery  was  incluibxi  in  L')t  1.  lie  also  orally  nointed 
out  tho  mistake  at  the  siilo,  and  infurinoU  those 
preeent  that  the  soullory  formed  part  of  Lot  2. 

2  was  sold,  but  Lot  3  was  noi  Sold.  Tbe  con- 
veyance of  Lot  2  was  made,  after  an  intorview  on 
tbe  subject  between  the  eoiioitors  of  tbe  vendors 
and  of  tilt?  pnriluiser,  so  as  expressly  to  comprise 
the  scuUt  ry.  The  purchaser,  imuie<liatolv  aft«-r  tho 
i  xri  ution  of  the  (  oiivcyiiiioo,  niortgnj^i  d  L"t  12. 

In  an  action  by  tho  vendors  for  rectification  of 
tho  conveyance. 

Held,  that  under  the  ciroumstanoes  no  oaaa  for 
leetilkation  had  been  ouide  out— £lfis  ▼.  2RIb» 
0B.O.  smt.,  J.— 67  L.  T.  887. 

4.  Contract — Delay  in  cvmplrtion — Wilful  difatdt 
of  veiidiir — Intrrftt — Eserntiim  of  conveyance  by 
attorney  of  tritiitre. —  Production  of  deed  by  tidicitor 
appointed  by  the  attorney — Receipt  for  purchate- 
fnoney — ConvejfoiKing  and  Law  of  Prvfirty  Ad, 
1881  (44  «ft  45  Vict.  r.  41),  «.  HG^TnutmAtt,  1888 
(,51  ««•  5«  Via.  e.  59),  I.  2  (l).--A  oontraot  ftor  tbe 
sal<'  of  rcid  property  provided  that,  "if  from  any 
cause  whatever,  other  than  the  wilful  default  of 
the  vendors,  any  purchase  shall  not  be  completed 
on  the  said  10th  of  November  next,  the  purchaser 
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•hall  pay  iutemit  on  the  reuuiuder  oi  hi-^  jiiirchiiso- 
nUHMjr  ....  at  the  rate  of  £o  per  ceut.  per 
aunwn  from  that  day  nutil  th«  ponshaae  ahaU  be 
oompletod."    At  the  date  of  fbe  oontraot  the 

vendors'  solicitors  were  nwuro  tlmt  oau  of  the  per- 
sons who.se  coiicurn'Mu'c  in  the  couveyance  was 
necessary',  a  trustt-e  uiurtgagee,  was  abruad,  but 
that  he  had  left  a  power  of  attorney  under  which 
the  oooTejuioe  could  bo  executed  by  W»  attocneiy. 
Th»  porobaaar  refused  to  accept  a  oonvayance 
exeeated  by  the  attorney  and  prodoeed  by  the 
v(in<lt)rs'  solicitor.-.,  uii  the  giound  that  he  had 
notiio  of  the  tru.st,  and  that  the  receipt  of  the 
tniit'  c  for  the  purchase-moneys  v.'as  necessary  in 
order  to  give  a  valid  discharge ;  and  considerable 
delay  was  thereby  caused  in  the  completion  of  the 
pwobate.  The  vendors  olaimed  iaterest  nnder  the 
above  daoee  of  the  oontnot  <mI  for  the  period 
frotn  the  day  tixi'd  for  ootDpletion  to  the  Mtoal 
completion  uf  the  purchase. 

Held,  that,  under  section  j(i  of  the  Conveyanc- 
ing Act,  Itibl,  the  person  producinj;  a  deed  oon- 
toining  a  receipt  for  the  puvohaaB>inoiiey  must  be 
the  aoUettor  aoting  for  the  petty  signing  the 
noeipt;  that  the  attorney  could  not  appoint  a 
solicitor  t/i  act  for  the  absent  trustee  so  as  to  pro- 
duce the  deed  executed  by  the  attorney,  and  receive 
the  porohase-monoy,  since  that  was  a  double  dele- 
gation of  the  powers  of  the  trustee;  and  that  the 
vndon  had  been  goilly  of  wilfiil  defMilt  in  pro- 
Muing  the  proper  execution  of  the  oonveyanoe, 
end  nat  they  were  not  entitled  to  interest  under 
the  contract  of  sale.— //i  rf  I/edinr/  and  M$l1cm*$ 
Contract,  cil.D.  KEK.,  J.— 58  L.  T.  749. 

5.  Contract — Open  cnitract — Form  n/  cowtyance — 
Gsnmi/  words — Riijht  of  vnij  ■  -Rtiiutrd  (Kcupied  or 
enjoyed — .Vn  i/wcial  provieion  in  contract — Bight  to 
limit  general  rtW(/< — Convtyancing  Adp  18$t  (44  tfc  45 

Viet.  c.  41). «.  6  (I)(2)  (4).— Under  aa  <ipm  oontcact 
for  the  sale  of  luia  with  the  appurtenanoes,  tiie 

purchaser  is  only  entitled  to  have  such  gennral  words 
eatprrased  or  implied  iu  his  couv.  ytiuce  iw  ho  would 
have  botin  entitled  to  before  the  Conveyancing  Act, 
1881,  came  into  oi)eration ;  and  if  the  general 
vraide  implied  by  section  6  of  that  Act  are  more 
CKtensive,  the  vmdor  is  entitled  to  limit  them 
■ooordhigly. 

Section  6  of  the  Conveyancing  Act.  1S81,  does 
not  apply  to  contracts. — In  re  JWIc  uiui  the  London 
School  ItiHird,  <  ii.D.  cm.,  J.  »H8— [1^<^]  2  CMl.  815 ; 
62  L.  J.  Ch.  698 ;  68  L.  T.  847. 

8.  Covenant — liutlding  estate — FMtrietivt  covenant 
— KewhtiiliUiiij — -Cfjuse nt  of  oriijiiml  invitt  r ,  "  his  lit  irs 
or  assigns"  Mvaniny  of  "  assigns."— hi  the  con- 
veyances and  leases  of  portions  of  an  estate  which 
was  being  graduaUv  disposed  of  in  lots  for  build- 
ing pnrpoaee,  oertam  forms  of  restrictive  covenants 
were  inserted.  In  1877  R.  became  the  purchaser  of 
a  house  and  garden  on  the  estate,  iiml  curried  on  a 
school  there.  By  his  do<<l  of  conv.  yance  R. 
covenanted  with  G.  D.  (the  owner  <ii  tiu-  estate), 
his  heirs  and  assigns,  to  the  extent  th.it  such 
covenant  should  mn  with  the  land,  that  he, 
would  not  "  without  the  consent  of  the  said 
G.  D.,  his  heirs  or  assigns,"  nialie  nny  u'.teration  in 
the  messuage,  or  erect  on  the  land  any  other 
messuage  or  Vmilding,  wall,  ur  fence,  or  do  or  suffer 
anything  to  be  done  which  might  be  a  nuisance, 
annoyance,  or  disturbance  to  G.  D.,  bis  heirs  or 
aetigiM.  or  his  or  their  tenants  in  the  neighbour- 
hood. In  1883  an  adjoining  house  and  garmn  were 
conveyed  to  E.  by  a  previous  purchaser  from 
G.  D.,  and  subject  to  a  situilur  restrictive  covenant. 
In  1800  B.  eieeted  a  new  edtooboom,  with  the 


consent  of  the  successor  in  title  of  G.  D.  K.  than 
brought  on  action  against  R.  claiming  an  injnne* 
ttott  in  napeot  of  an  aUeged  nnisaaoe  and  annai^ 

Mioe  from  the  boys  ht  tiie  school  (whidh  lie  fuled  to 

prove),  and  also  in  respect  of  the  new  building 
erecttj  without  bis  consent  as  an  "assign"  of 
G.  D. 

Held,  that,  even  if  E.  could  enforce  the  covenant 
at  all,  there  had  been  no  bwcli  of  it,  as  the  wonls 
"  consent  of  O.  D.,  his  heizs  or  eesigne,"  menat  fte 

consent  of  the  owner  for  the  time  bein|t  of  4e 

estate  ill  its  hi  lii-l  and  popular  sense,  and  not  of 
every  subsefjuent  lessee  or  porehaser  of  a  plot.— 
EmrHt  v.  Remington,  CH.I>.  ROM.,  J. — %  Ob. 
148;  (51  L.  J.  Ch.  574  ;  67  L.  T.  SO. 

7.  Cffvenunt  —Huildiug  estate  — I'Uitt  sold  by  reff.  rmet 
to  plan  — Printed  form  of  agreement  —  BtutridUm 
wmnamttt  lohether  intjdied  at  govenumg  IA«  wMe 
eiftife.— When  pldi  wminK  part  of  •  bniUiig 
estate  are  purchased*  hnving  been  selected  hf  vefar* 
enee  to  a  plan  showing  a  numU-r  ut  building  plots 
with  a  huuse  on  each,  and  a  priiitc-d  form  ui  con- 
tract for  sale  containing  reetrictivo  ooveuantj  is 
used,  but  with  written  variatioos  in  the  ^porchaaer's 
partiouhur  casSk  the  pniohaaer  ia  not  joetified  a 
Mwtming  fh«  ^nrif^r***  of  n  hoilding  mbmm  wtk 
restrictive  oovenanti  like  bii  own  binding  on  sit  Ifcs 
other  plots. 

The  plaintiffs  bought  at  a  fe<'  furm  r.  iit  M-veral 
plotfi,  part  of  a  building  estate,  having  bec<a  ^bown 
a  plan  of  the  various  plots,  each  with  •  house  span 
it.  In  the  ooone  of  the  negotiatiosui  thsfy  w«e 
informed  by  the  vendors  that  the  bosuns  to  be 
placed  on  the  plots  wore  to  be  of  a  v  ilue  of  not  less 
than  i'HOO  each,  and  that  on  certain  juuts  a  stable 
might  also  be  ere<;ted.  They  signed  a  printe-l  form 
of  agreement,  with  written  variations,  one  of  the 
printed  clauses  being  to  the  effect  that  a  purchaser 
ahouhi  not  nlaoe  on  his  plot  any  bailing  othK 
than  a  dwdfing-hoose  of  notleea  tliaa  £800  vslae, 
except  a  greenhouse. 

The  plaintiffs,  having  built  a  dwelling-hotise  l  i 
the  reipiired  value  on  e»ieh  of  their  ]ilots.  obtained 
conveyances  of  their  plots,  whereby  they  cove- 
nanted not  to  alter  ^e  external  elevation  of  any  of 
their  dwelling-houses,  and  not  to  place  any 
other  hoildtng  on  any  of  their  {dots  except  a 
greenhooae. 

The  defendant,  one  of  the  vendors.  Rnb»«vju*Tit]T 
acquirril  the  interest  of  his  co-v  n  li  r  in  sc  iu"  tL*^r 
plots,  facing  those  of  the  plaintiff's,  and  exected 
thneon  araliard  room,  ooaiservatory.  and  stablss 
for  the  use  of  bie  own  honee.  He  did  not  tfacnlir 
commit  a  breach  of  any  covnumt  oontained  in  fte 
convej'ance  to  him. 

ileld,  that  the  plaintiffs  hn<\  no  right  to  assume, 
when  they  purchased  their  pints,  the  existonoe  of  t 
building  scheme,  with  restrictive-  covenants  similar 
to  their  own,  binding  on  every  plot,  and  had  no 
right  of  action  against  the  defendant  in  regieot  at 
the  buildings  erected  by  him. — Tuekmr  v.  \\mtm, 
cn.T>.  ROM.,  J.  loG-[18Ml]  1  Cb.  IM:  82 L  J.  Gh. 
172 ;  67  L.  T.  703. 

8.  OovmaHt—Buitdintf  edate—Sdkeme—Itifhtt  ei 

ynrchmtrs  infer  se — Itjtiiirtioit  againtt  dtfartnrt 
from  m  htiDi  .—  A  ]>uicha8er  of  two  residential  lots  ol 
building  laud,  purl  uf  a  buildin;,'  scJieme  accoriing 
to  a  plan  of  which  the  purchaser  had  notice  when 
he  bought  the  lots,  and  a  pieoe  of  land  marked 
"  lodge  "  on  the  plan  (being  a  pieoe  oi  land  next  a 
gate  at  the  entnmoe  to  a  private  road  on  irtiioh  tt* 
building  lots  were  situated),  was  restrained  by  in- 
junction from  building  cottages  cu  the  piece  of 
landmatlnd  "lodge"  on  the  plna, or Ir« aof 
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tte  rite  for  toy  purpoM  nuxnunfaiit  vitb  fiie 

scheme  Hs  (lisclosod  by  the  plan. — TiniaU  dufle, 
CH.D.  NOK.,  J. — bi  L.  J.  Oh. 

*  9.  OovenaiO— Tmpliei  ooMNOirf— IVlb  — Bhk- 

Jiciiil  ijiVhtr  " -  FruHtl  of  third  }>arty — Ct/nffi/aiiriiiij 
Law  Propntii  Ad,  18S1  (44  ifc  4.5  IVW.  r.  41). 
7  (1)  A.  In  issj  the  defondant,  bninf;  tenant 
for  life  of  certain  land,  granted  to  B.  a  letise  for 
ninaly^Dinc  vears.  B.  executed  three  mortga^cn, 
bj  wqr  of  saVdamiMb  oi  tba  land  M  laaaed  to  Jum. 
In  Jvm,  1887,  B.,  m  lienefloial  amar,  rairaidered 
the  term  to  the  defendant  for  valuable  considera- 
tion, without  disclosing  the  mortgages.  A  few 
days  later  the  defendant,  "as  beneticial  owner," 
conveyed  the  land  to  B.  in  fee.  B.  subsequently, 
88  beneficial  owner,  conveyed  to  the  plaintiff  in  fee 
for  Tslokble  consideration,  without  diiioloMng  the 
•zutenoe  of  the  mortffagai.  In  an  Mtion  hy  the 
pilelntiff  against  the  defendant  for  breach  of  the 
eorenant  for  title  implied  by  virtue  of  section  7(1) 
A  of  the  Conveyancing  and  Law  of  Property  Act, 
IS.Sl,  by  reii.-ifjii  of  his  conveyance  to  B.  "as 
l>eneticial  ownor," 

Held,  that  the  ezistenoe  of  the  mortgages  created 
bj  B.,  iridck  ooMtituted  a  defect  in  the  defendant*! 
1m»,  BMeaftom  an  mblt  done  by  the  defendant  to 
tHridi  hie  implied  oovcuant  extended,  and  that  he 
bad,  therfforo,  o<inimitted  n  breach  of  such 
covenant ;  and  that,  inasmuch  as  tho  covenant  was 
one  which  ran  witli  th«  liuul,  mul  tho  jihiintiff  sued 
as  ui^signee  of  the  land  in  respect  of  privity  of 
estate  as  distinguished  from  privity  of  contract,  the 
defendant  eoold  not  tnoeeeafuUjeet  m  the  fraud  of 
B.,  by  wMdi  the  braaoh  bad  been  mdnoed,  as  an 
answer  to  the  plaintifTs  claim. 

Decision  of  Komer,  J.,  reversed — David  Sabin, 
c.A.  398— [1688]  1  Ch.  033;  as  L.  J.  Ob.  347  ;  68 
L.  T.  287. 

l€i.  Covenant — Square — Covenant  to  Jceep  "  ofxn 

and  unbuilt  t(]>on" — r\t}.l!<-  rrinnJ — Urt'i'-li  !•/  r^.vf- 
nant. — By  tlie  original  conveyance  in  18T'i,  under 
which  the  plaintifis  held  a  certain  house,  nil  mines 
and  minerals  thereunder,  and  aU  powers  and 
privilcj^es  fur  woiking  the  same,  were  reserved  to 
the  defendants,  the  nantota;  and  it  contained  a 
oovenant  hy  th»  deraMMits  fbat  "the  garden  or 
open  space  "  in  the  centre  of  the  square  in  which 
the  house  was  erected  should  for  over  thereafter  bo 
"kept  open  and  unbuilt  up(in."  The  j^anien  waa 
surroinided  by  railings  and  was  unbuilt  upon. 
The  plaintifTs  bad  no  right  to  use  the  surface  of  the 
garden.  The  square  being  on  a  slope  the  garden 
was  supported  at  the  lower  end  by  a  zetuning  wall, 
and  the  defendants  had  commenced  excavating 
about  forty-six  aquaio  yards  at  this  end  of  the 
garden,  aiul  .  recting  a  urinal  of  the  improved 
modem  kind,  with  an  entrance  through  the  retain- 
ing wall,  the  space  so  excavated  being  intended 
to  be  covered  with  a  cemented  and  glazed  roof, 
IMCOjeeting  verj-  slightly,  if  at  all,  above  the  adjoin- 
ing iuzfaoe  oi  the  gatdan.  The  plaintiffs  tbeto- 
apon  bnmgbt  an  araon  and  fben  moved  for  an 
inter im  injunction  to  restrain  the  dotaldaats  from 
proceeding  with  the  works. 

Held,  that  the  object  of  the  oovenant  was,  that 
the  garden  or  open  space  in  the  centre  of  the  square 
shoi^d  for  ever  be  ks^  open  and  unbuilt  upon,  so 
aa  to  allow  of  the  free  aooen  of  light  and  air ;  that 
the  eame  wonid  not  be  interfered  with  by  what  the 
defendants  proposed  to  erect ;  and  that  therefore 
the  plaintiffs  were  not  entitled  to  au  injunction. — 
firuiinin  v.  .l/(i^(/r,  ite.,  A«W«H(te-tn)M-2V)M>  C;A. 
—67  L.  T.  790. 

11.  SfuUig  ^  redrmpdon,  safe  CVmmyaiwe 


eiil^  to  mortgage— Imjiiied  conirad  to  Uemny^^ 
On  a  oonveyanceforTalneof  lands  subject  to  a  mort- 
gage, and  expressed  to  be  80  conveyed,  there  is,  in 
the  absence  of  express  agreement,  an  undertaking 
implied  by  law  on  the  part  of  the  purchaser  to 
indemnify  the  Tcndor  againrt  perwnal  ItebOiigr  on 
the  mortgage. 

This  impuoation  of  law  is  not  prevenled  llNMi 
arising  by  reason  of  the  deed  of  oonraiyaiMe 
containing  an  express  proririon  by  wbiob  ^bie 
lands  convej'ed  are  made  primarily  liable  to  the 
mortgage  in  exoneration  of  other  lands  of  the 
vendor  atl'eete<l  by  it— JdMr  OardtH,  ICX.  (Ir.) 
—29  L.  R.  Ir.  4(3!t. 

12.  Sale  of  judicial  Unanqi  [IrfUtnd) — Failure  of 
irndirr  to  deliver  abatraci  <>J  titlv  -  lltturn  of  ileftotit — 
/N(erei<— FcMdor  and  J'urc/uuer  Act,  187-1  (37  &  38 
Viet.  e.  76),  t.  9. — The  conditions  of  sale  1^  auction 
of  a  iudiaal  tenancy  provided  that  the  order  of  the 
Land  Commission  hxing  the  rent  should  be 
accepted  as  snfhcient  evidence  of  the  existence  of 
the  judicial  tenancy.  No  mention  whjj  nuide  of  an 
abstract  of  title;  but  it  was  provided  that  the 
purchaser  should  make  his  requisitions  on  the 
title,  if  any,  within  four  days  after  the  sale.  Hie 
vendor  refused  to  deliver  an  abatmot,  and  npon  tbo 
purchaser  declining  to  proceed  willioat  it»  Mrved  m 
notice  to  foileit  tbe  dflporil  and  zeadad  the 
sale. 

Held,  that  the  contlitious  of  sale  did  not  relievo 
the  vendor  from  tho  obUgation  to  deliver  au 
abatract,  and  the  purchaser  was  entitled  to  the 
ntom  of  the  deposit  with  inteceet  and  to  the  ooata 
of  inTestigating  title,  and  to  bafve  theie  muni 
charged  on  the  vendor's  interest  in  the  lands.— 7» 
re  J'riesUiy  uiid  iMividton'a  Contract,  U.K.  (Ir.) — 31 
L.  B.  Ir.  122. 

18»  BMtiii'ut  —  J'ltivir  ifudh  hy  triiKlrn),  iiiifh  coH- 
t^t  of  tenant  for  life — Incumbrancts  on  life  fitate — 
Jiaiikriii'tcy  of  truant  for  life — Concurmir,  <f  trnsler 
in  bmkmjitqf  and  ineumirancere, — Tho  trustees  of  a 
settlement  were  empowered  to  adl  the  property 
comprised  therein,  with  the  ooneent  in  writing  of 
tlie  tenant  for  life.  They  sold  the  property  at  a 
Tiublic  !iuet!i*n.  The  tennnt  for  life  was  banknint, 
and  had  incumbered  his  life  estate.  The  trustees 
refused  to  procure  any  oonaent  but  tbsl  of  fho 
tenant  for  life. 

Held,  tbat  the  concurrence  of  the  incumbrancers 
and  the  assignees  in  bankruptcy  of  the  tenant  lot 
life  was  essential  in  order  to  effect  ^e  sale. — Tn  re 
Bedingjield,  Sorri»,  and  Ilerrin^e  Contract,  cii.n. 
SOB.,  J.  413— [18»33  2  Ch.  382;  62  h.  J.  Ch.  430; 
66  L.  T.  634. 

14.  Specific  performance — Declaration  of  lien — 
Hetcission.—A  vendor  having  obtained  judgment 
for  specific  porformanoe  of  an  agreement  livialo 

and  a  declaration  of  lion,  with  liberty  to  apply. 

On  motion  for  rescission  in  lieu  of  enforcing  the 
Hen, 

Held,  that  the  agi-eement  might  be  rescinded. 

Heuty  V.  Schrveder,  27  W.  R.  8.33,  12  Ch.  1).  GGG, 
distinguished. — Baker  r.  WiHiama,  cu.i).  hub.,  j. 
378-62  L.  J.  Ob.  318;  66  L.  T.  634. 

13.  Snreeufon  dutySate  tah^  to  hatee,  hd  firee 
from  iiiriiinlfrtuuei — Lca9ts  at  ijround-rmtn — Duty 
ini/ahlr  in  ri'xi'cct  of  incrmied  vatiir  on  dticriniuatiun 
of  kasea — Succrision  Duty  Ad,  1H53  (16  <fe  17  Vid. 
c.  31),  M.  2,  2». — Lan<l  sidtjwt  to  leases  at  ground- 
venta  waa  aold  subject  to  leases,  but  free  from  ia- 
OQiabranoea,  the  contract  making  no  provirion  aa 
io  1k»  pag^MOt  of  mooeMtai  dafy. 
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HaM,  tiiat  tiie  taoomihm  daty  payable  in  respect 

of  the  incr«*asod  valuo  of  tho  projiorty  on  thf»  dctor- 
luinatiou  of  the  leases,  payiuent  of  whi'-h  haii  bci-u 
postponed  in  accordance  with  hoc! inn  20  of  the 
Succession  Duty  Act,  1833,  must  W  bonic  by  the 
vendors. — /"  rr  Kidd  and  Gibbon  s  C-mtrart,  cH.i). 
KEK„  J.  307— [1893]  1  Ch.  695 ;  62  L.  J.  Cb.  436. 

16.  Unpaid  vendor — Jhdi/  tfjtxtMdar  rematmjMr »n 
poMeMftm — £oM  of  tenatiU — Wilful  dffavitt—Com~ 

ixrnsati'on — Sperijte  jier/nriiutnct. — Unpaid  vendors  of 
nouses  let  in  rooms  to  we«kly  tt'naut*  urv  bound,  so 
far  as  they  reasonably  can,  to  kocp  tho  prciuisfs 
properly  tenanted  so  lonf  as  tbey  remain  in  their 
po— BMBOn.  When  tbov  Sanaw  fbK  the  purchaser  is 
confiding  in  them  for  tne  mMtagement  of  the  pro- 
perty pordiased,  and  cannot  me  tin  tegDsats  direetly , 

if  they  employ  a  proper  agent  they  must  sec  that  he 
does  his  duty  with  reiisunable  oflRcifiicy.  If  the 
results  of  the  agency  aii!  unsuiti.-ifactury  it  is  tho 
duty  of  the  vendora  to  report  the  same  to  the  pur- 
cbaser  and  oonaoliifith  mm  as  to  what  ouf^t  to  be 
done. 

Wlun  on  tbe  beaiing  of  an  action  for  specific 
performance  an  acconnt  is  ordered  to  be  taken 
affainst  the  plaintiffs  on  tbe  basis  of  wilful  default, 

tney  are  not  prcciudetl  from  showing  on  tho  in- 
quiry by  affirmative  evidence  that  there  is  no  real 
default  on  their  part  iit  all  ;  but  where  tlioy  only 
rely  at  the  inquiry  on  the  materials  before  the 
court  at  the  original  hearing,  they  are  not  at  liberty 
to  contend  on  the  fartharoondderntion  of  the  action 
tiiat  a  ]>riin<i  /arte  ease  of  wilfol  dofuilt  bai  not 
been  e8tablislie<l  u>r'uiiHt  ihom.  --ilf(i2ofw  AlMAaWt 

M.u.  (ir.)— -i>  r,.  U.  Ir.  ;J.)2. 
VESTRY  CLEUK.— See  QUO  WAHEAJTro. 

VICTUKIA.  LAW  of  :— 

1.  Eaaeiiniit  -Trans/er  of  Laud  Statut^—Oertifi- 
eata  £vidence  to  •how  abandanmatt, — ^In  an  action 
by  tbe  le^wodenti  to  ■wart  a  right  of  way  which 

had  been  granted  by  the  appellant's  predecessor  by 
deed  in  1831)  over  his  latid,  and  along  tho  boundary 
whicli  (livii.li'd  land  retained  by  him  from  Iiuul  con- 
vey wl  to  tho  respondent's  predecessor,  tho  appellant 
pleaded  that  it  had  been  iibau<loned. 

Held,  that,  abandonment  beuuc  a  qiuition  of  in- 
tention, non-user  by  the  respondent,  ooopled  with 
naer  by  the  appellant  for  farm  purposes,  of  portions 
of  laud,  subject  to  the  easement,  when  tho  ease- 
ment was  not  require*!,  could  not  prove  an  al .  iinlon- 
ment  of  the  entire  right,  and  were  inconclusive  to 
prove  an  abiiiidoiiiuent  <if  portions  thereof. 

Held,  that  till'  omission  in  the  appellant's  and 
respondent's  certiliiuu-s  of  title  to  their  reepec- 
tiTc  lands  under  the  tmiuiar  of  land  statute  to 
reoinrd  the  eoeameot  did  not  bar  the  respondent's 
claim  or  relieve  the  servient  tenement  oi  its  ha- 
biiity.  —  Jamu  v.  6'tet'e/«o;»  atid  Others,  P.C.  — 
[1888]  A.  a  16Si  6S  L.  J.  P.  0.  «1 ;  681..  T.  53<i. 

2.  /.ttot!  fi'uc  riniti  lit  Act,  1874,  «.  ;iM  —  I  '^  uipensa- 
tion  fur  duiiM'je  iHul  and  future. — By  the  tino  con- 
struction of  section  384  of  tho  Local  Government 
Aot,  1874,  when  a  ditoh  or  diain  has  been  made  in 
virtue  of  its  powers,  an  owner  or  occupier  injuH- 
ously  affectea  is  entitled  to  compensation  for 
damages  to  his  land  assessed  once  for  all,  present 
and  jn\)Hp.'rtive,  irrespective  (if  whether  those 
powers  have  boon  negligently  or  properly  exorcised. 
—  Prrsident,  <tc.,  vf  Colac  v.  SumJiicr/itld,  T.c. — 
[1893]  A.  C.  187  ;  (52  L.  J.  P.  C.  04;  08  L.  T.  769. 

3.  MeOoume  Corporation  Act  (14  Viet,  No.  20}— 
£0M  on  jwAnfs  laad^A^iMi  t/uJ^tiitiiigcmmand 


orrMjnert.— "Odd,  that  when  a  lana  Ml  o«t  ea 

private  land  has  been  broaght  under  the  proririoas 
of  the  Melbourne  Corporation  Act  (14  Vict.  No. 

thi'  Act  d'X'S  not  confer  on  the  adjoining 
owners  and  occupiers  such  a  right  of  passage  over  it 
as  precludes  the  owner  in  fee  from  erer  resnmiaig 
the  control  or  exdusive  poasemion  of  ioah  lane.— 
Mouimy  Rowan  and  Bwta  r.  Drm,  [1893] 
A.O.SM;  68L.T.M9. 

TOLUHIBEB.— See  Poos  Bu^  S. 

WATEKWORKS:— 

1.  Breaking  «{p  sfciwfi  Laying  p>i>e*~NUief— 
Plan—"  Differmee  to  he  MemSned  by  two  juitute*' 

— Siiircutt  Act — "  Krtrn»ii>n  "  of  wurki — I.ai/iii'j  d'  fu 
jii'l'tM  u/trr  expiration  «f  yitri'xl  fur  rmnjdetiwj  uorlu — 
l\\itfnc<,rk»  Clamu^  Art,  lsi7';in  .t  11  Ik/,  r.  17). 
M.  28.  30,  31. — ^The  "  plan  "  required  by  section  31 
of  the  WaterfrarkeOlaaaes  Act,  1S47,  to  be  funuihed 
fay  a  water  company  to  the  road  authority  btloie 
breaking  up  a  roadfor  the  purpose  of  laying  dom 
a  line  of  pipes,  is  n  pl.m,  not  merely  of  the  "hrealt- 
iiig  up  '■  of  the  road,  but  also  showing  the  mode  in 
which  the  underground  work  is  intcndeii  to  be 
executtnl,  so  as  to  enable  the  road  authoritv  to 
judge  whether  the  proposed  work  ought  to  be  done 
without  If  the  road  anthority,  aftsr 

reeeiTiDg  soldi  a  pbm,  do  not,  in  oaee  of  disappronl, 
themselves  make  some  ooonter  prapoaal,  by  plso  «r 
otherwise,  as  to  tbe  mode  of  carrying  out  the  work, 
s<>  lis  to  create  a  "  difTcrence  "  to  Ik>  determined  by 
two  justices  under  the  section,  the  oompaaymsy 
proceed  with  flie  work  indapendeaf^ ei  thenMd 
authority. 

SenMe,  where  under  a  special  Waterworks  Act, 
iaocipamting  the  Waterwocks  Olmoee  Act,  1M7,  a 
water  company  has,  within  the  x>eriod  flzed  by  the 

special  Act  for  the  completion  of  the  works.  Iwd 
down  a  water  main  in  a  road  according  to  deposited 
plans  and  sections,  tbe  conutany  may,  after  tie 
expiration  of  tho  period,  lay  aown  a  second  msin, 
having  regard  to  section  28  of  the  General  Act,  and 
paitioularlv  where  the  qpaoial  Aot  gives  them  mwar 
to  **  estena,  enlarge,  or  alter  any  of  tbeir  mabt  or 
pipes  at  any  time,  eildftDm  time  to  time  as  occssion 
may  ns^uire,  for  the  purpose  of  supplying  the  in- 
hiibitants  within  tJie  limits  nf  the  .\ct  with  water" ; 
provided  the  company  compUcs  with  the  require- 
ments of  the  special  and  general  Acts,  as  to  notice 
and  otherwise,  before  breaking  op  the  rood  for  tbe 
purpoae.— JSaif  Jfofesw  Loeaf  Board  lawhA 
Waterworks  Co.,  C.A.  [189S]  S  CBi.  28B ;  6S  L,  J> 
Ch.  82  ;  67  L.  T.  493. 

2.  Purchase  of  maim  and  pipes  and  ftiingi— 
Principle  if  valuation — Prt'dicr — Appeal — Arbitra- 
tion Ad,  1S89  (.^2  .j3  ViH.  c.  49).  a.  19.— The 
Stockton  and  Middlcsborough  Corporation  Wstet' 
works  Act.  1876(30  ft  40  Viet.  e.  oexu.),  proiidHte 
the  transfer  of  tte  wadertaUng  of  a  watervoriDi 
lomjiiiiiy  to  the  "Stockton  and  ISnddlesborooglt 
Water  Board,"  and  empowei-s  tho  board  to  COO- 
slruot  further  works  to  improve  the  supply  of  water 
in  Stockton  and  Middlesborough  and  in  outlying 
districts.  By  section  4  the  limits  of  tbe  Act  for  the 
sup^  of  water  are  to  indnde  the  oompany's  pre- 
sent umiti  and  certain  speeiiled  pheee  beyond  such 
litiiits.  and  it  is  pro\-i  ded  that  the  boerd  "shsU, 
when  so  required  by  the  sanitary  authority  of  say 
district  beyond  the  boundaries  of  tlie  Kiroughs  of 
Stockton  and  Middlesborough  respectively,  sell  t») 
suoh  sanitary  authoritv  all  mains,  pipes,  and  fitting 
belonging  to  the  board  witiiin  that  diatziot  •  •  • 
at  a  price  to  be  fixed,  !■  daftMtl  et  afreamnli  aj 
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arUtration.  and  after  sucb  sale  the  board  shall 

ceim'  to  supply  water  within  such  district." 

In  an  arbitration  under  tbo  foregoing  section,  the 
arbitrator  made  his  award  in  tho  form  of  a  H(M>cial 
caw  for  the  opinion  of  the  court,  in  which  he 
•teted  that  in  fijung  tbo  price  of  mainc,  pipes,  and 
fittiiin  (Mid  by  the  board  to  the  samterf  Mitbo- 
tity  of  an  outlying  district)  at  a  apedflvd  nun,  be 
took  into  consideration  tho  loss  of  revenue  earned 
by  the  board  by  the  supply  of  wati-r  through  sudi 
liKiirm,  j.ipea,  and  fittiiifr>v ;  Imt  if  thi'  court  shnuM 
be  of  opinion  that  thin  ba-sis  of  calculation  was 
wrong,  ho  fixed  this  price  at  a  lower  figure. 

Held,  fii«i^  that  on  appeal  lay  from  &e  judgment 
of  a  dtTidoml  oonrt  upon  mch  special  caae  to  the 
Court  of  Appeal. 

In  re  Knight  and  Tabernacle  Permamnt  Buildimj 
SocMy,  41  W.  B.  [1882]  8  a  B.  61S,  diltin- 
|^ushe<1. 

Secondly,  that  the  basis  of  calculation  adopfoi 
by  the  arbitntor  was  wrong,  and  that  the  price  to 
M  Moertaiiifld  was  the  raamiable  price  of  aaoh 
mains,  pipes,  and  fittings  rcgardcil  as  apparatus 
fitt<>d  in  the  ground  and  capable  of  eaniing  a  profit, 
but  witliout  any  compensation  to  tho  board  for  the 
loss  (if  till'  right  of  supplying  water  within  the 
district.  -  III  rr  Kirkh'ithnm  f.i»'al  Uixird aud  SUtcJitoti 
and  Middlttborough  Water  Board,  C.A.— [18931  1 
as.  37«;  e8L.jr.Q.B.180;  67L.T.811. 

Bee  alio  Local  OoTnmcsarr,  14,  15 ;  Mbtbo- 

•   10X18,  10;  STATiriOBrDDTT. 

WAY:- 

1.  Orant  of  right  of  way—  Access  to  road — Abau- 
dmment  of  etuement. — B.  and  T.  were  ownen  of 
adjoining  lands,  B.  having  a  private  right  of  waj 
over  T.'s  land.  In  lAOl,  when  B.  was  selling  his 
land  to  X.,  the  plaintiff" i)nHleceaaor,  it  was  agroed 
that  B.  should  have  the  usu  of  a  new  private  road 
which  T.  had  lately  matlo  on  his  land  instead  of  tho 
old  way.  That  agreement  was  emlxKlied  in  the 
oonvqranMB  made  by  B.  to  X.,  to  which  T.  was  for 
this  pnxpoea  a  party.  B.  tbcieby  raleaaed  hie  old 
right  of  way  to  T.,  who  granted  oie  new  way  to  X. 
in  these  words,  "to  and  fmui  even.-  or  any  part  of 
t  he  pieces  or  parcels  of  Iiitnl  In  n  lubeforo  described," 
thus  giving  to  X.  a  right  to  couio  out  upon  tlic  m.'W 
road  at  any  point  at  which  he  could  get  access  to 
it.  The  now  road  did  not  exactly  skirt  the  bouDdar}' 
ot  that  part  of  X.'e  land  now  held  by  the  plaintiff, 
tiiora  hemg  at  that  part  an  intervening  strip  of  T.'s 
land  varjnng  in  width. 

X.  made  a  gntoway  Opening  out  of  th%t  part  of 
his  land  now  held  by  tlu?  jil.iintifT,  and  a  track  from 
it  to  the  new  road  over  the  iut«rvenins  Strip,  and 
that  gateway  and  track  had  been  WM  fam.  the 
plaintiff's  land  ever  ainoe. 

Tha  jihintiira  land  had  for  some  yean  been 
fenced  in  along  tho  intervening  stri^  in  which  the 
gateway  was  the  only  opening.  Neither  the  plain- 
tiir  nor  any  of  his  pri-deofssors  had  uci-asion  to  open 
out  Hiiy  othiT  gate  or  to  make  any  other  track  into 
the  mad.  The  defendant,  who  rrrprescnted  T., 
apprehending,  however,  that  an  attempt  might  be 
made  to  open  oat  another  gate,  erected  posiii  and 
nils  along  tha  intwvwuitg  rtrip  in  mch  a  naiuMr 
as  to  prevent  eodt  from  vbe  plaintilTa  land  at  any 
Init  the  accustomed  place. 

Held,  that,  in  tho  abt^  ncc  of  anything  in  tho 
nriginul  grant  expressly  limiting  the  gnint^-K) 
to  one  line  of  access,  or  to  access  only  at  the  [toints, 
if  any,  where  his  land  actually  adjoined  the  new 
'wav,  and  ol  aiqrtlung  to  show  that  tha  li^t  aa 
«laimad  vat  iiaNiMiuAIa  or  deatrodiva  of  tin 


object  of  the  grant,  no  obligation  to  elect  one 
particular  line  of  access  could  be  implitij. 

Held,  also,  that  there  bad  been  no  uuinifeHtution 
of  intention  to  abandon  the  easement. 

Roberts  v.  Aorr,  1  Taunt  405.  followed.— C'oofee 
Ingramt  C8.D.  VU.,  J.— 08  L.  T.  671. 

2.  I'rtscription — Lost  grant — Tenants  «/  common 
lawUord—QiiatioM  /or  Jury.— 'A.  and  B.  were 
tenants  from  year  to  year  of  a  common  landlord. 

A.  surd  B.  for  obstnicting  a  right  of  way.  At  the 
trial  tho  judge,  having  explained  to  tho  jury  the 
nature  of  evidence  whiih  would  justify  thi'  pre- 
sumption of  a  lost  grant,  and  that  in  his  opinion 
twenty  yeaia*  user  would  in  this  case  authorize 
them  HO  to  pmnme,  left  to  the  juiy  the  following 
questions,  the  defisndaot^s  connsd  not  objecting: 
( 1 )  Did  the  plaintiff  for  twenty  years  next  before 
this  siut  enjoy,  as  of  right  and  witliout  interruj)tion, 
tho  way  claimed  !'  -inswer — Yes.  (2)  Did  he  so 
enjoy  it  for  th(>  forty  years  next  before  this  suit  'f 
Answer— No.  On  motion  to  aet  aaida  tha  judg- 
ment entered  for  the  plaintiff, 

Held,  that,  although  aa  a  general  role  it  is  a 
more  satisfactory  course  to  leave  the  question  of  lost 
grant  expressly  to  tbo  jury,  tho  defendant  was 
pretlude<l,  by  the  course  adopted  by  him  at  tho 
trial,  and  in  the  absence  of  specific  objection  and 
requisition,  fr<ini  relying,  as  ground  for  setting 
aside  Uio  verdict  and  judgment,  upon  the  form  in 
which  the  first  question  was  left  to  the  jury,  and 
that  the  judgment  should  therefore  stand. 

Sftnhle,  there  is  no  objection  to  presuming  a  lort 
grant  of  a  right  of  v.\\y  tin  Vtwoen  tenants  from 
year  to  year  of  a  common  landlord  upon  sofficieat 
proof  of  user.— O'^oNST.  0*JE<me,  a.aj».  (b.)— ao 
L.  It.  Jr.  4S!». 

See  also  DtcLosuKK  Acts  ;  Yssdosl  Am>  Pra- 

flWAIWB,  S. 

WILL:— 

Awn  CITY — 

1.  Charge  on  estate — Devise  of  estate  in  seUUment 
subject  if  <  hftryt  —Churije  on  corpus  cr  iiiafint — 
Annuity  in  arr&ir — Mnrti/age  or  mh  of  tiled  tstate 
to  meet  fiani/i^y.— The  testator,  by  a  codicil  to  his 
will,  devised  certain  yearly  rent-charges  to  his 
trustees  to  be  paid  to  certain  persons,  and  subject 
to  and  chaigea  therawilh  ha  deviaed  an  aetata  to 
oertatn  persona  for  life,  with  remaiodoiB  ovar.  Hia 

annuities  having  fallen  into  arreaitb  and  tho  raota 

of  the  estate  being  insuflicient  to  meet  them. 

Hold,  that  they  must  be  paid  by  a  sale  or  mort- 
gage of  the  settled  estate. — In  re  Tucker,  Tucker  v. 
Tncker,  CH.D.  Nou.,  J.  50.5— [1805]  2  Oh.  328;  63 
L.  J.  Ch.  442 ;  69  L.  T.  8o. 

2.  Oi/i  until  marriage — Limitation  or  condition 
mtlufHtid  -~  flfaeessiiim  duty  —  Legacy  —  Dtvise  of 
f«SMi«e.— >A  testatrix  by  her  will  bequeathed  an 
annuity  of  £30  a  year  to  each  of  the  children  of 
her  decea-sed  lirother,  and  directed  that  the  same 
should  bo  j)ayable  from  her  decease  for  their 
respective  lives  or  until  any  of  them  should  marry, 
ana  that  on  the  death  or  marriage  of  any  the 
annnl^  to  anah  difld  ahonld  oaaso  and  determine. 
Ihere  waa  no  fift  omftafhaarant  of  anchdaatii 
or  mairlage.  One  of  tte  eUtdnn  aianlBd  in  the 
lifetime  of  the  tosfatnx.  hut  after  the  &ta  of  tha 

will.    His  wife  was  still  living. 

Held,  that  the  pro\-iso  determining  the  auiniities 
on  death  or  marriage  was  a  Umitation,  and  not  a 
condition  subsequent  or  defeasance,  and  that  tta 
child  to  married  had  fbilatad  hia  annuity. 

Hm  aaae  principles  aa  to  forfeitm^  »ppb'  >a  tho 
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case  of  a  1<  g  it,  <!  who  marries  in  the  liiVtiiuc  of  the 
teatotor,  but  after  the  date  of  the  will,  m  of  one 
who  is  aanuuried  at  flie  ttttetor*!  doatli,  but  after- 
irafda  nuuniM. 

The  testatrix  devised  a  freehold  home  to  trustfic« 
in  tni«t  f(ji  E.  for  life,  with  remttiiidcr  over,  and 
then  devisinl  uU  tbt;  residue  of  her  property,  real 
and  p<.'rsc  .aal,  to  trustees  upon  trust  to  convert  it, 
and  after  payment  of  debts,  &o.,  to  pay  all  l^^»cy 
and  Huccesston  duty  payable  upon  each  and  every 
of  the  Iwades,  and  then  to  invest  the  surplus  in 
landfl  and  hereditaments,  and  to  hold  the  same 
upon  the  same  trusts  as  the  house. 

Held,  that  succession  duty  in  respect  of  the 
life  interest  of  E.  was  not  payable  out  of  the  resid- 
uaty  estate.— /»  re  King^t  TrtuU,  M.Jt.  (Ir.)— 29 
L.B.Ir.401. 

3.  lira!  nr  ptr.*tiual  esttiU  -Hn^nrfit  to  liytttte  and 
'Xicut'irs  I'/  au/initij  chanjfd  on  ruifvahle  Iratrhulih — 
Suh*<nitent  yrant  of  landa  in  perjietuity — Death  of 
UgaUt  inleataU. — ^TMatrix  bequeathed  an  annuity 
toE.,  her  executocs,  administrators,  and  aengna, 
to  be  charged  upon  lands  which  were  tilien  hddfor 
years  witb  a  cnvennnt  for  renownl.  After  the 
death  of  the  tostatrix  a  perpetuity  srant  of  the 
lands  wiiM  made  to  bST  tKBaobBn,  StthMqUMi^ 
£.  died  intestate. 

Ibid,  that  the  annuity  fonned  part  of  B.'i 

t.  Klb.  416.  * 

Oharoe  of  Debts  — 

4.  Exfinemtion — Real  Estate  Charge$  Actt  1854 
{Locke  King'$  Ad)  (17  &  18  Viet,  e,  113}—**  CMraiy 
intention** — TtOentun— Evidence  by  wiO  and  tuh- 
seijifiif  ilmU. — A  testator,  by  his  u-ill.  after  reciting 
that  it  was  probable  that  he  might  nc<^uiro  the 
absolute  interest  in  reversion  in  a  sum  of  Consols, 
subject  to  preiedinp  life  estates,  under  some 
arrangement  by  virtue  whereof  ho  would  obtain  a 
ixansfar  of  tb«  GooaoU  to  hinwel^  upon  his  ohatg> 

his  real  estate  with  an  annnal  sum  equal  to  the 
dividends  arising  from  the  Consols,  devised  his  real 
estate,  sul)jeot  to  any  charge  or  charges  that  he 
might  have  made  under  the  arrangonient  before 
referred  to,  for  the  payment  of  an  »i?innftl  sum 
•qiul  to  the  dividends  arising  from  the  Oontcds,  to 
ontlin  niei,  and  disposed  of  his  residuary  personal 
•sCala  in  another  way.  The  testator  subsequently 
BOquired  the  i  eversionar}*  inttjrest,  and  an  arrange- 
ment was  carried  out  under  which  the  Consols  were 
transfer:  1 . 1  (u  him,  and  ho  conveyed  to  the  trustees, 
by  whom  the  Consols  were  previously  held,  his  real 
estate  by  way  of  mortgage  for  seeming  the  re- 
transfer  of  the  Ckmsols  at  the  end  of  six  months,  and 

Skymont  in  tiie  meantime  of  interest  equal  to  the 
vidends  thereon ;  and  by  a  ci  uteniponiueous 
deed,  reciting  that  the  transfer  of  the  Consols  to 
the  testator  had  been  made  upon  an  agreement  for 
the  re- transfer  thereof  "  in  case  auoh  n>tranafer 
should  ever  be  required,"  the  tnutees  and  the 
tsnanti  lor  life  covenanted  with  the  testator  that  if 
he  punctually  paid  the  interest  they  would  not, 
dunng  the  lives  of  the  tennnta  for  life,  require  the 
re-transfer  unless  required  for  some  purpose  con- 
nected with  the  estate  of  which  the  CSooaols 
orinnally  formed  a  part.  The  teatetor  SolMaqiuntly 
mside  a  codicil  to  his  will,  but  he  did  not  tiienin 
refer  to  the  above-mentioned  transactions.  The 
interest  on  the  mortgage  was  punctually  paid,  and 
the  re-tranafer  of  tlie  Consols  was  ne%'(  r  re(iuin'<i. 

On  the  death  of  the  surviving  tenant  for  life,  who 
survived  the  testator,  the  legatees  of  the  residuary 
personal  estate  claimed  thai  the  amount  second 


by  the  mortgagee  was  ehargaaUe  ok  the  real  < 

in  their  ixtota. 
Beld.  that         the  will  and  subsequent  deeds 

there  was  sufficient  evidence  of  a  "contrary  inten- 
tion "  within  the  meaning  of  the  statut^i  1"  A:  IS 
Vict.  c.  11. 'J,  and  that  the  real  estate,  in  ilu' <  vent? 
which  had  happened,  was  exonerated  from  i>ay- 
ment  of  the  mortgage  debt.-  -Ju  re  C'am^W/. 
Campbeil  v.  CbmsM/,  OB.D.  KSK.,  J.— £1693]  2  Gh. 
206  ;  62  L.  J.  Oh.  m ;  68  L.  T.  851. 

5.  Paymera  of  dehlt  tnU  of  real  estate — Debtor  aarf 
rn-'lit'T  -\]  G.I'.  !  ui,(l\  ]ViV.  A,  c.  47.— Debts  or 
liabilities  in  the  nature  of  debts  provided  for  by  thf 
Act  1 1  Geo.  4  and  1  WilL  4,  c.  47  are  debts  or 
liabilitiee  which  accrued  in  the  Ufetime  of  the 
obligor  or  oormantor. 

Therefore,  where  the  assignee  of  a  lessor  sued  the 
devisee  of  the  lessee  for  rent  l>eooming  due  after 
the  lessee's  death, 

Held,  that  the  action  was  not  maintainable. — 
JTOnfAy  T.  Cbrie,  BZJ>.  (Ir.>-62  I«.  B.  Ie.  7& 

Childkkk — 

6.  Lapie — Cltildrtm  at  a  date — Tetue  taking  hjf  sai- 
etHutim—WiUt  Ad  (1  Vid.  c.  26),  *.  33.— The  SM 
section  of  the  Wills  Act,  prerenting  lapee  in  ease 
of  gifts  to  a  child  or  other  issue  of  toe  testator, 
does  not  apply  where  the  dsriaa  or  beqnaat  iat» 
children  as  a  class. 

The  principle  is,  that  the  section  leaves  the  . 'H- 
atmction  of  oUss  gifts  unaltered,  and  that  the  gifts 
are  atill  to  be  read  as  g^fta  to  those  only  who  sor- 
vive,  and  not  as  gifts  to  the  possible  members  ol 
the  class  who  die  in  tlic  lifetime  of  the  testat'jr; 
and  that  the  gift  in  regard  to  those  chil  lnjn  who 
so  die  is  not  to  be  treated  as  a  gift  to  individuals. 

Where  G.,  a  possible  member  of  such  adalB  sf 
children,  died  in  the  testator's  lifetUne,  leaviny  ians 
that  BurriTed  the  teatator,  and  there  waa  nerer,  ia 
fact,  any  other  possible  member. 

Held,  in  conformity  with  the  above  prindfJe. 
that  the  33rd  section  did  not  apply. 

Gluey  V.  Baits,  o  W.  U.  Gihi,  ;)  Dr.  319,  and 
Browne  v.  Ilaminonil,  JuLus.  Jlu,  T  W.  R.  Dig.  101, 
oooaidered  and  followed. — In  re  //urvw,  Marm§  v. 
CHUoWf  CHJ».  OBI.,  28S— [18931  1  Ch.  M7 ;  C2 
L.  J.Gh.3a8;  66L.T.M2. 

7.  Life  eaiatts — lifmjinJfr  to  tnniff — Tr^sl  f  r 
»ale  ana  division  amotnj  n  c!n,i^~Iiefonttion  of  ,'./■ 
estates —  .  1  scrrdt iii mt  ut  of  ilasa —  ^4 crflf-ratiou. —  k 
testator  devised  a  house  to  G.  T.  J.  for  life,  ui 
after  his  death  to  E.  J.  Idr  life,  and  after  the 

of  the  surriTor  to  s  tmslea  mon  tnai  to  aall  aad 
hold  the  prooeeda  in  trust  for  hia  oUIdrsB  ttsa 
living,  onu  issue  then  living;  of  auy  deceased  diilJ 
or  children,  m  substituti<in  for  th^  parent  or 
parents,  in  equal  proiwrtions.  Tho  testator  revoked 
the  devises  to  G.  T.  J.  and  E.  J.  for  life.  O.  I-  J- 
and  E.  J.  survived  the  testator. 

Held,  that  the  devise  to  the  trustee  took  efed 
immediately  upon  tho  death  of  the  testator,  sod 
that  thereupon  the  trust  for  sule  anise. 

Held,  also  that  the  time  tor  aseertainin^  the  d*.<- 
to  take  under  the  trust  in  favour  of  the  children  u  1 
issue  of  any  deceased  child  or  children  was  vhoi 
the  trust  for  sale  arose,  and  not  the  date  of  tbr 
death  of  the  survivor  of  G.  T.  J.  and  E.  J. — Im  r* 
Jvhmon^  Ikmiljf  y.  Juhtuon.  cu.D.  STI.,  J.— tiS  L. 
T.90. 

S.  Residunry  ijift — Chihlrf  u  t<i  atiain  timA-if-' 
I'eriiHl  of  disiribution — Aso  riuiunuHt  v/  ci»i*».— A  ( 
testator  directed  that  all  his  property  should 
sold,  the  proceeds  to  be  inverted  and  intsrest  v 


.  Kj       by  Google 


WMlil3rB«paitir,0at.st.  itf^s.l 

2731  WiU.  DiG£ST.  WiiL 


accumulate ;  and  after  paying  all  legal  demands  tho 
nridue  to  ramain  mitil  the  children  of  A.  by  his  wife 
B.  Aould  amve  at  the  a^  of  twenty-one  yean  eaob, 
then  the  whole  to  be  divided  e^nal^  between  them. 
There  wm  a  ^ft  over  in  the  event  nf  none  of  the 
ehiMren  atlamiiig  twpiity-oiio. 

Hold,  to  be  a  mft  for  the  benofit  of  all  tho 
children  of  A.  and  B.,  bom  or  to  be  bom,  and  not 
to  bo  distributable  until  all  such  children  attained 
twenty-one.  There  were  three  children  of  the 
marriacelivinff,  of  whom  two  had  attained  twmlj- 
one.  A.  and  B.  were  still  living,  the  wife  being 
forty-two  years  of  Hge.  An  application  was  iiin<le 
on  behalf  uf  the  two  eldor  cbiloien  for  the  j>aymcnt 
to  each  of  them  of  one-third  Of  tlw  fOlld  NpIMailt> 
tnftfae  testator's  estate. 

^nald.  that  the  application  must  be  rt-fused,  as  the 
«3a«i  ct  ohtldren  who  wete  oititlad  ooold  not  aa  yet 
be  ascertained  and  the  period  of  diftribution  had 

not  nrrived.  but  luivinj^  regard  to  the  iniproluiliility 
of  tlif-rc  bfinp  any  utter  bora  children.  tLf  court 
would  ordrr  tlji'  dividends  of  tlioir  jiro-iju'ctive 
shares  resjx'cti^fly  to  be  paid  to  the  t\\  <  i  hildren 
who  had  attained  twenty-one  on  their  undtrtuking 
that  auoh  shares  should  remain  till  further  order  aa 
aacnrity  for  the  benefit  of  future  membflis  of  tb* 
class  entitled,  should  there  bo  any.-  PiOehl^iMi  T. 
Pilkinglou,  M.K.  (Ir.)— 2!»  L.  It.  Ir.  370. 

9.  Specific  devise  of  Englinh  real  ettate — Child 
Ifgitinutinl  Juj  $nliM<pti }it  innrri'f  ji  Itomiril  —  luireign 
late. — The  testator  spocitically  devised  a  share  of 
real  estate,  and  also  a  share  of  personalty,  to 
trustees  upon  trust  for  his  son,  Harry  Grey,  for  life, 
■ad  then  for  his  children.  Harry  Ore^,  who  after- 
moda  beoama  Earl  of  Stamfocd,  aomiind  a  domicil 
at  the  Oape  of  Good  Hope,  and  died  there,  leaving 
onr  SI  in,  Ji  ihn,  Imni  before  nmrriagc.  and  other 
children  lJ^^^n  iii  wnflook.  Accurdiug  to  the  law  of 
the  ('n]ie,  Jnlm  w.is  li'r^timatc>d  by  fllO  aolNaQIMnt 
niaiTiuge  of  his  father  and  mother. 

Held  (following  the  cases  of  In  re  Goodman's 
TrmU,  29  W.  B.  086, 17  Ch.  D.  266,  and  Androa  v. 
ilnAws,  32  W.  B.  SO,  24  Ch.  D.  687).  that  John  Grey 
wfis  «  ntitled  to  share  in  tho  personalty,  and  that  the 
rule  laid  down  in  Ih<e  d.  Birtirhistlt  v.  VnnliU,  2  CI. 
A:  Fin.  "i7,  7  CI.  Fin.  sO.'t,  that  an  unU  imtm  son 
could  not  inherit  English  land,  related  only  to  the 
daaoant  of  land  on  an  intestacy,  and  did  not  affect 
the  case  of  a  daviM  to  ohildreiit  and  that  John  vaa, 
oonsequently,  antHiM  to  share  in  tha  madfic  daviM 
of  real  estate. — In  re  Om/,  Gm/  v.  Earl  of  Stam- 
ford, cu.v.  .STI.,  J.  60— [1892]  "3Ch.  68;  til  L.  J. 
Gh.622. 

CojrsTnrrrioN — 

10.  ^Va"'  ^'  iitrri/  01  biisinr.^t — S'llr  <\f  biifinas  to 
loiryiiii/  Miindf/iiiij  ilir>iti,r<.  -A  testator  be- 
queathed his  businese,  together  with  a  leasehold 
messuage,  to  Ma  aons.  The  will  contained  a  proviso 
that,  it  tha  aona  oaaaed  to  oatnr  on  tha  boahiMSt  tho 
leaadiold  msasiiago  tras  to  fall  into  reridne.  The 
sons  sold  thf?  business  to  a  limited  company,  of 
which  they  wore  appointed  managing  directors  for 
life,  and  all  the  sh area  hi  iriuoh  Ware  hdd  bjtham 
or  their  nominees. 

Held,  that  the  proviso  was  not  repugnant  to  the 
gift,  and  that  the  testator's  sons  had  ceased  to  cany 
on  tha  basfaHM  ^ihfai  the  meaning  of  the  proviao 
when  they  sold  it  to  tho  company. — hi  rr  Sax, 
Burned  v.  Sar,  cii.D.  NOB.,  J.  u84— (12  L.  J.  Ch.  688  ; 
A8L.T.849. 

11.  liiijur^t  of  jin'j'f  rt "  -  '  iif  '^nl.tl  in  ;,,(!rri<iijf 
atUltmetd." — Personal  property  was  put  in  settle- 
ment OB  the  mairiaga  of  A.  with  B.    The  tmata 


were  ( Id/' r  mHh]  for  A.  for  life,  then  for  B.  for  life, 
and  ultimately,  in  the  erenta  which  liappened,  aa 
to  one  moiety  fbr  A.  abaolntely.    By  us  wfll  A. 

bequeathed  aU  his  property  "  not  included  in  the 
above  marriage  settlement  "  upon  tmst  for  four  of 
his  chiUlr'-n. 

Held.  tliJit  the  moiety  of  the  trust  fund  reserved 
to  A.  absolutely  ]>as8ed  under  the  devisa>~ll'illls&  ▼* 

Grren,  M.K,  (Ir.)— ^1  L.  K.  Ir.  3:58. 

12.  Vondngfiit  remainder  or  executory  dense — Cesser 
0/  tifk  estate  on  "being  taken  in  exeaition  by  any 
promt  ^  law  " — AffoMmmt  e/  receiver  for  judg- 
meni  tredittir. — A  teatator  devised  a  freehold  eatMB 
to  hi'i  son  for  life,  .md  after  his  death  among  all 
the  children  of  the  son  born  or  to  be  bom  who 
should  live  to  attain  twenty-on",  in  eipial  slmrc-i  as 
tenants  in  common  in  fee.  Hy  11  subsefiuent  clause 
he  directed  thnt  if  the  son  should  attempt  to  dia- 
poae  of  his  Itf a  intareat»  or  should  beoome  baoknmt 
or  insolrent,  or  the  eataie  devised  to  him  "  ahooU 
Ixj  taken  in  execution  by  any  process  of  law  for  the 
benefit  of  any  creditor  or  creditors,"  then  the  gift 
to  him  should  beimnc  viiid  and  cense  as  if  he  were 
dead,  and  the  estate  devised  to  him  should 
"thasMsforth  absolutely  vest  in  and  iK^h^ng  to  the 
panon  or  peraona  who  under  the  devises  and  limi- 
tations henrinbefore  contained  would  be  nest 
entitled  thereto."  A  iodgment  for  debt  having 
been  recovered  against  the  son  who  was  in  poases- 
sion,  the  judgment  creditor  obtained  the  appoint- 
ment of  a  receiver  of  the  rents.  At  this  time  the 
son  had  two  children,  one  of  agi'  and  one  imdar 
age,  and  he  afterwards  had  other  children. 

Held,  byKfliiBwiob,  J.,  that  the  q>pointment  of 
a  receiver  ma  ft  tahiof  in  aiaoBtion  witlua  tha 
meaning  of  tha  daaaa,  and  that  lha  aaa*a  life 
estate  detenninad.  Thia  deefafam  «aa  not  appealed 
from. 

Held,  by  the  Court  of  Appeal  (aflii mini^  the 
decision  of  Kekewich,  J.),  that  as  the  limitations  to 
tho  children  of  the  son  on  the  detormiuation  of  the 
life  estate  by  forfeitiira  did  not  take  effect  on  the 
natond  detennination  of  th<-  prior  eatate  they  were 
not  contingent  remainders,  but  executory  devises, 
and  took  eih  ct  in  favour  u!  all  such  chddreu  of  the 
son  wlienever  bom  as  attained  twenty-one.— 
lilackmau  v.  Fush,  O.A.— rii*y2l  3  Ch.  209  ;  67  L. 
T.  802. 

1  ;J.  ' '(.'  fii  •lutirt  hiiHciM—l'rrf.iimit(ioii  — Rebuttal. 
A  testatrix  by  her  will  gave  the  dividends  or  interest 
on  £1 ,000  to  *M.  for  life ;  and  on  M.'b  death  gave  the 
£1,000  to  B.,  daughter  of  M. ;  but  should  B.  die  in 
the  lifetune  of  M.  the  testatrix  beqneaOad  ISbm 
£1,000  to  M.  absolutely.  By  her  first  codioQ  tiie 
tfstatri.v  n-citi'd  and  revoked  the  bequest  of 
£1,00<),  "  and  in  substitution  therefor."  bnjueathed 
£uOO  to  R.  By  a  third  codicil  the  testatrix  pur- 
ported again  to   revoke  the  bequest  of  £1,000, 

aad  in  subatitutioa  "  bequeathed  ildOO  to  B.  By 
her  first  codicn  teatatrix  bequeathed  £300  to  M., 
and  by  her  third  oodioil  die  bequeathed  £300 
to  M. 

Held,  thai,  thf  presumption  that  legacies  given 
to  the  same  person  are  cumulative  was  rebutted  in 
the  ca.se  of  the  legaoiea  to  B.,  bat  that  the  legaoiaB 
given  to  M.  wen  flamidalim— in  re  Amuirong, 
Mayne  T.  Woodvxiri,  (&r.}— 31  L.  B.  Ir.  IM. 

14.  Jkvite  of  houee  and  land  "  now  in  my  onm 
ocaipaiion"—iMnd  siiisspMnlb  aegafrwHy  tofcrfer 

and  ocnipird  hij  hint  Vfith  the  honee — Subtequeni 

.  .^JU  Il  J, jir. )'•/// -11  V.'/,>  A.  f  (1  Virt.  c.  26), 
«.  24 — Mortyayv  if  auise>iuently-ac(£uirtd  land  by 

iettator'e  heir—8ah  ly  mortgaget—RisM  ^  t«M- 
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ficiariet  under  will  to  follow  pureAoie-mon^. — A 
testator  by  hia  will,  made  in  April,  1873,  deviMd  • 
fn'«:hold  cottago  with  all  tin-  liua  tht>r(>to  belongiagi 
(It'scribeil  us  "  now  iu  my  uwu  occupation  "  to  two 
trusU«3  upon  trust  for  his  wife  during  her  life,  and 
after  her  death  for  bis  children,  who  were  five  in 
nanber,  in  equal  shares.    In  September,  1873,  the 
tastalior  pwobMad  two  fields  adjoiniac  tiM  oottnn 
'  and  olfcaptoil  them  with  the  cottage  eu  his  death. 
In  1877  ho  made  a  cnili.  il  1)y  which  he  substituted 
his  wife  and  hia  two  sous  aa  trustees  and  executors 
of  his  will,  nil  1  confirmed  his  will  in  other  respects. 
The  testator  died  soon  after  tho  execution  of  the 
oodicil,  and  the  will  and  codicil  were  proved  by 
hi«  widow  and  one  of  hit  sons,  who  was  hsix-at'- 
iaw.  In  1S85  a  deed  wee  exeeated  hy  the  wMow 
and  tho  heir-at  law  bv  which,  in  cotisidf>nition  of 
jL'To  expressed  to  have  bren  advanced  tu  the  widow 
and  the  licir-iit-law,  the  lieir-at-liiw  "  as  Ix-neficial 
owner"  conveycsd  tho  two  ti»-ld8  purchased  by  the 
testator  in  1873  to  C.  in  fee  by  way  of  mortgage. 
C.  had  notioe  of  the  contents  of  the  will  Mid 
eodidl,  bat  was  advised  that  the  two  flelda  did  not 
WMS       them,  but  descended  to  the  heir  at-Iaw. 
In  1890  C,  under  his  power  of  sale  as  mortgagee, 
sold  the  two  fields  for  X'.KK)  freed  from  the  mort- 
gage.   An  action  having  boon  brought  by  tho 
testator's  thna  dani^tsfa  agaiDst  the  lisir'^t-Iaw 
.andC 

.  Held,  aiBnniiiic  the  deoiaion  of  North,  J.,  (1) 
.tiiat  OB  tfae  tnm  ooostmetion  of  the  will  and  oodiail 
the  two  field*  passed  to  the  trustees  with  tho 

c<5ttage ;  ('J)  tlmt  tho  iilikiiitifTs  l;iid  a  right  fo 
adopt  the  stde  and  to  follow  tlio  j)un  hase-uioiiey 
in  the  Imiids  of  C.  ;  but  that  (_'.  was  eiititle<i  to 
retain  his  costs  of  the  sale  as  mortgagee,  and  any 
part  of  the  mortgage  money  whiolllie  could  show 
to  hare  been  advamMd  for  the  poxiiooe  of  the  trust 
eatale^— /»  r»  CAonw jm,  DmUa  ClamiMon,  OA. 
—[1888]  1  Oh.  181;  62  L.  J.  OL  S72;  87  L.  T. 
604. 

15.  Dfvisf  in  fee — Suhtequent  aale  of  devis'd  pro- 
perty— Mortgage  to  trMaior —  H'lV/s  A.cl  [\  Vict.  c. 
26).  M.  23.  21— (^MMMCMff  Ad,  1881  (44  di  4o 
FtM.  e.  41),  s.  90.— A  testator,  hf  a  oodioU  to  his 
will,  deviwd  as  follows: — "I  devise  the  cottage 
and  garden  walled  nmnd,  Injufjlit  by  mo  from  John 
Lewis  I'.irry  l-lvans,  to  tho  s.aiJ  J.  II.  tilHiilntely." 
At  tlio  date  of  the  codicil  he  was  seised  iu  fee  of 
the  property  so  devised.  He  subsequently  sold  tho 
property,  taking  a  mortga^  of  it  from  tbe  pur- 
chaser to  secure  part  of  the  purcheae  money.  He 
died  during  the  oontinnaaoe  of  the  mortgage. 

Held,  that  the  benefit  of  tho  mortgage  debt  did 
not  pass  to  J.  H.  imder  the  devise. 
Decision  of  Brist<^wo,  V.C.,  revcrsoil. 
Decision  in  Moor  v.  Ilniitii^fk,  12  Sim.  12-'J,  ap- 

£ roved,  though  dicta  therein  not  approved. — /n  re 
IfoiMS.  aA.  W— [1889]  1  Ch.  214 :  88  L.  T.  386. 

16.  Donee  of  a  riffftt  of  pre-rinjftinn  of  land$ — 
f.nti'lH  ■iithjfrt  to  iiicuinhniiicfji. — There  is  no  fixed 
rule  of  luw  tiiut  a  donee  of  a  rip^ht  of  ])ro-emption 
«t  lands  at  a  lixe<l  price,  conferre<i  nn  hini  by  will, 
n(H;es8arily  takes  the  Ituids  as  a  devisee  subject  to 
incumbrances. 

Held,  under  the  circumstances  of  the  vun,  thai 
tiie  donee  of  an  option  of  purchase  of  oerfadn  lands 
at  a  fixed  price  under  a  will,  subject  to  incum- 
branoes,  was  entitle!  to  a  oonveyunco  of  tho  lands 
di8chargc<l  from  these  incumbrances. 

Enrt  of  liadiwr  v.  Sha/to,  11  Ves.  448,  con- 
sidered. 

Didum  of  South,  M.B.,  ia  In   re  Davtson 


and  Torrent,  17  Ir.  Ch.  Rep.  7,  disapproved.— 
Oieen  r.  Mauey,  K.B.  (Ir.)— 31  L.  B.  Ir.  126. 

16a.  Forfeiture  4aim-^Life  fniered  Auigning 
or  allfmptiu'/  fo  awi'/n.^-Under  a  will  the  tenant  for 
life's  interest  was  to  be  forfeitinl  if  he  assigned, 
charged,  or  incumbered  his  iiifer>-st,  or  attempted 
to  do  so.  The  tenant  for  life  borrowed  money,  and 
gave  the  lender  a  document  which  was  in  form  aa 
equitable  assinment  of  part  of  hie  interest.  No 
notioe  of  tiie  docnment  was  given  to  the  trostess, 
and  it  was  subsequently  cancoHod.    En'deno'  was 

Siven  to  show  that,  as  between  tho  ptrties.  the 
ocuraent  was  not  iiitonde*.!  as  a  charj^-  or  a-ssiga- 
ment,  and  that  it  would  have  been  a  fraud  on  the 
bargain  to  have  so  used  it. 

Hald,  that  evidenoa  to  show  the  real  niffening  of 
the  doonment  oonid  be  received,  and  tfiat ttersBal 
been  no  forfeiture  of  the  life  interesL — /«  n 
Sheward,  Shnmrd  v.  Brofn,  rn.D.  KEK.,  J.  6»5. 

17.  Forfrilurt  cUuui — VrstrJ  retnaiitilrr — Attempt 
to  auign — Inoperative  gettlement. — Life  estates  were 
given  bv  a  testator  to  his  t«ro  sisters  (both  sines 
deceased),  and  the  emivur  of  thorn,  and  sabjeot 
thereto  to  all  testirtor'e  nephews  and  nieces  equally 
who  should  attain  twsnty-one,  with  a  proviso  that, 
in  case  any  (if  the  nephews  or  nieces  should, 
during  the  life  estates,  or  either  of  them,  aisij^  or 
in  any  manner  dlsposo  of  their  expectant  shure  in 
testator's  estate,  or  attempt  so  to  do,  they  should 
forfeit  all  benefit  under  testator's  wOl*  A  nieoe  of 
testator's,  having  attained  twenty«>«iM  Mid  Buimi 
during  one  of  tlie  previous  life  estates,  eseeotsi  a 
post-nuptial  settlement,  in  which  she  inclu'l**!  har 
reversionary  interests  under  tt^tator's  will.  This 
settlement  was  intijirrativi'. 

Held,  that  the  post-nuptial  settlement  was  an 
attempt  to  assign  within  the  meaning  of  the  will ; 
that  ute  niece's  shaie  under  the  will  was  therefon 
forfdted ;  and  that  tiie  daose  relating  to  forfeitaie 
would  apply  equally  to  a  share  vested,  bat  sotjeot 
to  ho  aive»t««d,  as  to  a  continpmt  share. — In  rt 
Porter,  Ci'uU'iii  V.  Capjfr,  cn.v.  XOR.,  J.  38  — 
[l.Sf)2]  3  Ch.  4S1  ;  (il  L.  J.  Ch.  GH8 ;  (37  L.  T.  823. 

18.  l.mM  ~R>nt — <'<ifeiiniit*  -Fiuf  r.n  rfixexval — 
Liability — TriKtm  —Cestui  que  trust  —  I.,r,,in'  '>r 
r<;/,;7<t/.  — Trustees  of  a  will  held  a  renewable  lease 
\ipon  troat  for  successive  life  tenants,  with  re- 
mainders over,  and  the  residuair  psnonal  estate  of 
the  testator  upon  trust  oat  of  tte  inoome  to  pay  all 

the  costs,  charg-es,  luid  exp-'uses  of  exixiuting  ths 
trusts  of  the  will  with  tiivers  trusts  of  tho  residue. 

Held,  that  the  trustees,  and  not  the  lif<'  tenacti, 
were  tho  persons  liable  to  observe  the  covenants 
and  to  pay  the  rent  and  outgoings,  which,  on  the 
true  oonstmotiou  of  the  wiU.  should  be  paid  bj* 
them  out  of  the  inoome,  and  that  the  fine  and 
expenses  of  renewal  of  the  lease  should  be  bone 
by  the  beneficiaries  rateably,  according  to  their 
enjoyment  of  the  lease. — In  re  JJariny,  JtuM  v. 
liartuy,  CH.D.  KEK.,  J.  87— £1893]  1  Ch.  61 ;  &i 
L.  J.  Ch.60i  67Ii.T.m 

19.  Xiiitif  >iti,l  iirmt  clause— "  Entitled  to  ad«nl 
jMinminiiiiu  iir  rrri  ipt  of  rents  and  profit*  " — Time  tor 
forfeiture — I'rojitless  estate — Ileceijtt  of  jtart  (f  rfsto 
o«^. — ^V.  by  will  gave  hereditaments  JOMwn  si  tiis 
B.  estate  to  trustees  upon  trust  to  manage  sea 
receive  rents  and  to  permit  his  wife  to  resiih'  in  the 
mansion-house,  and.  subject  thereto,  to  .ntand  \>o^' 
sessed  of  ttn'  K.  i  state  in  trust  for  Ch-irles  T.  for 
life,  with  remainder  in  trust  for  his  sous  successivplf 
in  tail,  end  in  default  for  the  other  sons  of  Mary  T. 
sooosHtvely  in  tail,  and  in  de&nlt  lor  M.  B.  V.  lor 
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Kfo,  with  reinuiiider  to  her  sons  sticcossively  in  tail,  j 
And  he  dircct<'<l  tluit  ftvi-ry  jxtsoq  who,  under  the  i 
forpgoing  trusts,  should  bocome  entitled  as  tenant 
for  life  or  in  tiiil  to  the  actual  po».>>cB8ion  or  to  the 
reodpt  of  the  rents  aaA  fCB&ta  of  the  £.  flflCata^  moA 
who  Bhoold  not  then  aie  and  bear  the  aanwnM  of 
Turley,  dkoold  irHlini  flSM  jmr  atUiT  Im  dionld  to 
become  entitled  take  upon  himself  and  uae  the 
surname  of  Varlcy  to^'ther  with  his  or  her  own 
family  surnHtne.  And  in  default  tliat  the  limitations 
in  faTour  cf  such  person  shouM  absolutely  deter- 
mine, and  the  said  £!.  estate  should  go  to  the  per- 
son next  in  remainder  under  the  limitations  afore- 
said. Provided  that  the  dotennination  under  the 
Mtid  proviso  of  the  interest  of  anjr  iu«h  person  for 
Ufe  loonld  not  prejudice  the  contingent  remainders 
to  his  issue,  Imt  tlntt  in  everj'  such  atse  tlif  K.  estate 
should  remain  to  the  use  of  tho  trustees  during  the 
life  of  such  person,  u[>un  trust  to  pay  the  rents  to 
the  j[»erson  entitled  to  the  next  vested  remainder. 
The  testator  died  on  Uie  oth  of  February,  187u. 
The  £.  estate  was  ohacged  under  the  t«8tator's 
marri^^  settlement  wfUi  an  annuity,  the  payment 
of  which  more  than  exhausted  the  rents,  and 
tho  jR'rsons  4iititled  under  tho  will  could  not 
ren  ive  uiiv  actual  jirctit.  Charles  T.,  the  tenuut  for 
life  under  tho  testator's  will,  died  without  issue  on 
the  4lll  of  April,  1 889,  and  without  having  taken 
the  name  of  Varlev.  The  aons  of  ^e  testator's 
■later  Manr  then  livuwirare  Thomaaaad  Btchard. 
•  TbiOoias  did  not  take  the  name ;  Biehard  took  it  on 
the  aOth  of  January,  1891.  The  testator's  widow 
waeeliil  living. 

Held,  that,  nothwithslanding  the  fact  that  tho 
estate  produced  no  protit  beyond  the  charges,  and 
the  fact  that  the  wioow  wa«  entitled  to  occupy  the 
mansifm-bouae,  rihwrlft  T.  became  entitled  to  the 
aetualppaaflsnmor  saMintof  thezntiand  pioftta 
of  the  E.  estate  wiUihi  tnatanaa  of  Ae  will  on  the 
testator's  death,  and  that  h*  forfeited  his  life  estate 
at  the  expiration  of  one  year  from  that  time  ;  that 
the  tinjo  for  forfeiture  only  Ijegan  to  run  ajrainst 
Thomas  on  the  death  of  Charles  ;  that  Thomas,  not 
having  taken  the  name  within  a  year  front  that 
data,  laad  iadnied  his  estate  tail,  but  Bicbard, 
having  taken  tiie  name  wfthfai  a  year  from  the 
forfeiture  of  Thomas  was  entitled  to  tho  property 
for  an  estate  tail. —  In  re  VarUy,  Thornton  T.  Varlty, 

OSUD.  mB.,  J.— 62  L.  J.  Gh.  652;  68  Ifc  T.  666^ 

20.  JVame  and  arm$  clatue — Condition— Vduntary 
auumytiDii  of  turtiame — Licenct  from  Croirn  in  <iuar- 
tfr  ttiUitiir'^  arms — Oi/t  oirr — Riilr  lujuinst  /ler- 
pttnities  —  J ntjfos.iible  ci>iiilitiiin~"  Ilrif  ts." — A  tes- 
tator bequeathed  to  the  sou  of  liis  daughter  A. 
who  should  tirst  attain  twenty -one  and  should 
tMion  attaining  thai  af(e  have  taken  and  borne  the 
•nniMM  of  H.  and  the  arms  df  the  testator  certain 
aitidae  therein  specified  ;  and  in  case  there  should 
be  no  son  of  A.  who  should  attain  that  uge  and 
fulfil  the  condition,  then  to  the  son  of  his  daugliter 
R.  on  the  saiue  terms ;  and  the  ttstat*>r  deviaod 
and  bequeathed  his  residuary  estate  ujjon  trust  to 
convert  and  invest  the  same*  and  to  pay  the  income 
to  his  widow  lor  Ufe,  Mid  alter  her  death,  in  case 
the  ddest  son  of  his  daughter  A.  should  then  have 
attained  the  age  of  twenty-ono  and  should  have 
taken  and  borne  the  surname  of  II.  and  the  arms 
of  tho  t^'stator,  to  pay  and  transfer  tho  re- 
siduary fund  to  such  eldest  son  ;  but  if  such  eldest 
son  should  have  attained  twenty-one.  but  should 
not  have  taken  the  said  surname  and  arms,  then 
to  the  joon^  SODS  of  A.  aooording  to  seniority 
of  birth  snlneet to  the  like  conditions;  and  in  case 
there  ehovla  he  no  md  of  A.  who  fulfilled  these 


conditions,  then  to  such  son  of  the  testator's 
daughter  li.,  or  the  eldest,  if  more  than  one,  as 
should  attain  twenty-one  and  should  before  attain- 
ing that  age  have  taken  and  iNirnc  the  said  sur- 
name and  arms,  with  a  gift  over  n-i  to  the  residuary 
estate  to  all  the  danghtma  of  A.  who  should  attain 
twenty-one  or  marry.  A.  had  five  danghten,  all 
of  whom  attained  twenty-one.  R.  had,  one  son, 
who  attained  twenty-one  after  tho  death  of  the 
testator's  widow.  In  an  action  by  the  daughters  of 
A.  claiming  the  property  under  the  gift  over  on  the 
ground  that  R.'s  son  had  not  taken  the  name  and 
arms  before  attaining  twenty-one,  the  Vice-Chan- 
cetlw  heM.  upon  the  evidence,  that  the  defendant 
had  complied  with  the  ocmdition  as  to  taking  the 
name,  but  that,  as  the  defendant  had  not  obtained 
the  lioyal  licence  to  quarter  the  testator's  iinus  till 
after  ho  had  attained  twenty-one.  he  had  failed  to 
comply  with  the  latter  part  of  the  conditiCBi  and 
that  the  property  vested  in  tlie  plaint itr^^. 

Udd,  on  appeal,  that  there  was  evidence  on 
which  die  court  nqriit  aot  that  the  defendant  had 
assumed  the  name  Mfore  attaining  twenty-one,  but 
that  the  arms  had  not  been  in  fact  tiiketi  or  bonie  by 
the  defendant  before  attaining  that  age,  and  that 
therefore  he  had  not  complit  ii  witli  tlif  condition. 

Held,  also,  that  the  anplication  to  other  purpoees 
by  the  testator  of  a  fund  originally  intended  by  him 
to  defray  the  expense  of  obtainii^  the  HoyaL  hoanoe 
did  not  render  the  performanoe  cf  the  condition 
impossible  so  as  to  excuse  the  defendant  from  com- 
plying with  it, — Ikmn  v.  Mahon-Hagan,  Q.A..  (b.) 
—ai  L.  B.  Ir.  3«2. 

21.  Iirtnoirnini  —  I'mt'ir  uf  nj'puiiitmfnt  —  liuh 
againtt per jxtu Hies — K{}td  of  iufuliiliti/  of  ixjwer  on 
»ub(iequent  limitatioiui.—\  testatrix  by  her  will 
bequeathed  a  sum  of  money  to  trustees  upon  trust 
for  her  stepdaughter  C.  A.  for  life,  with  remainder 
to  her  huband  for  life,  and  after  the  death  of  the 
survivor  for  the  ehfldren  of  the  marriage  as  ttie 
parents  or  the  survivor  of  them  should  ajipoint,  and 
in  default  of  appointment  for  all  the  children  of 
the  marriage  who,  being  sons,  sliould  attain  twenty- 
one,  or,  being  daughters,  should  attain  that  age  or 
marry  under  that  age,  share  and  diais  alike.  At 
the  death  of  the  testatrix  0.  A.  was  wun«rried.  but 
die  had  siaoe  married  P.,  and  ahe  and  lier  hus- 
band were  now  living.  The  question  was  raised 
whether  the  trusts  of  the  sum  of  money  were  to 
any,  and  what,  extont  void,  liaving  MigMd  to  tiia 
rule  against  pery^etuities. 

Held,  that,  even  assuming  that  the  power  of 
appointment  conferred  upon  a  husband  of  C.  A.  who 
might  survive  her  might  be  invalid,  the  tmsts  in 
favour  of  the  children,  in  default  of  appointaait» 
were  not  thereby  invalidated,  innsmuoi  as  the 
intention  of  the  testatrix  was  that  the  money  should 
go  to  C.  A.'s  children  unless  their  interests  were 
effectually  displaced  by  the  exercise  of  the  power  of 
appointment.— in  re  Abbott,  Feacock  frwout, 
CH.D.  8T1..  J.  154— [188S]  1  Oh.  M;  62  L.  jTCh. 
46;  67  L.  T.  7W. 

22.  lUmoUneu — Btquest  to  charity  /or  ever — 0\ft 
over  to  individtu^  %f  general  tyBtem  of  edMSaMon 
istablithed. — A  te  tator  bequeathed  certain  moMTS 
to  trustees  upon  trust  to  invest  the  same,  and  to 

establi.sh  and  continue  for  ever  certain  iLiy-sohools 
in  Wales,  and  he  dc-chired  that,  if  at  any  time  there- 
after the  (Jovemment  should  establish  a  general 
system  of  education,  the  trusts  should  determine 
and  the  moneys  should  go  to  the  rexiduary  legatees 
under  his  will.  Under  the  Elementaiy  Eduoation 
Acts,  1870-UO,  a  general  system  of  adiaiOBtion  was 
established. 
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Held,  thaftf  upon  the  true  coiutnioticMi  ol  tiie 
«iU»  there  was  on  immediate  diqpoeitioii  in  iavonr 
of  diarity  in  perpetuity,  ft^owed  by  a  gift  OTer, 

under  wliicli  the  rosidiiary  logateos  took  a  future 
iiitvrest,  to  arise  upon  iin  event  which  uiimI  not 
noceesarily  occur  within  iK-rpetuity  limits  ;  and  that, 
therefore,  the  gift  over  was  void. — In  re  Jioumt, 
PfnllijAS  V.  Davies,  CH.V.  STI..  J.  'i35— [1888]  2  Gh. 
4yi ;  02  L.  J.  Cli.  im  ;  (>S  L.  T.  7H9, 

23.  Riniihuiri/  iji/t — nift  !<'  rharili/  —  Chiirify  uot 
ntimifd. — By  his  will,  datod  IMli.  a  Dissmtiug 
minister  gare  his  residuary  estate  tu  tnist^^os  \i\yo\\ 
trust  for  •ab,  and  subject  to  life  interests  to  certain 
pnMIM ;  Im  procc-edca  :  "  I  do  give  and  bequeath 
the  whole  of  my  property  to  the  ftOowiug  reUgioos 
sndrtios.  viz."  No  veUgioos  aooietiM  w«re  aaned 

ill  till'  will. 

IIol<l,  tliut  tliLTo  was  no  gencnil  intention  to 
devote  tho  residue  to  charity,  such  as  the  court 
could  execute  or  recognize,  and  that  aa  between 
the  nest  of  kin  and  uie  Crown  the  fonuer  were 
entitled.— /r  rt  WhHe,  Wk^  r.  WkUe,  OB.D. 
KEK..  J.— G"  L.  T.  7()fi. 

24.  ll'^iiliuiry  iji/t — /.nite — Aiui*-nt  hy  t^rcutun  as 
lo  purt  (if  rtaidue. — Testator  bequeathed  the  residue 
of  hii  estate,  including  the  leaae  of  a  oollieiT,  to 
trostees,  who  were  also  exeeotoct  of  his  will,  on 

trust  for  lii.s  son  on  his  attaining  twenty-one  years 
of  age.  On  the  sou's  attaining  that  age  tho  trustees 
let  hitu  into  possosing,  but  made  ii  ^  fni  niiil  assign- 
ment of  the  lease,  and  there  were  still  debts  due 
from  the  testator's  estate. 
Held»  that  the  assent  of  the  exeoutors  was  suffi- 


cient fo  pass  the  property  in  the  colliery,  and  that 
it  was  oosntetent  rar  them  to  assent  to  the  bcqnsst 
of  partofflieiesidneeftfae  safeite  irithout  SMi 
ing  to  the  test— ultMMi  ▼.  Mdott  atUD.  mnu,  i. 

619. 

tSf.  Survii-ors—Longett  /iwsr.— Pecuniary  legacies 
were  severally  given  to  foor  peseons  dnnng  their 
natural  lives,  and  in  case  of  the  demise  of  ai^  of 

them  without  legitimate  issue  his  or  her  propoitian 
to  1m'  ilivideti  amongst  the  survivors.  The  kst 
surviving  legatee  died  without  leaving  isSDBk 

Held,  that  his  legacy  fell  into  residue. 

The  decision  of  the  Privy  Council  in  Kithg  v. 
Fnd,  15  App.  Cas.  548, 98  W.£.I>ig.  304.  followed. 

Madfn  v.  T»>fn>r,  45  L.  J.  C9».  M8.  94  W.  S.  Dig. 
32.1  ;  />av:.h'.„  v.  h'impt..i,,  29  W.  R.  912.  IS  Ch.  D. 
213 ;  and  /,*  n  /.'uper't  EtUxU,  37  W.  H.  731,  41 

Cb.  D.  409,  not  fiJlowsd.— Ancl^yA  T.  Rndofky 

cn.D.  c:ni.,  J.  'AiK 

See  shto   CUABITY,    1-4  ;    IX81-RA.NCE,   Lin : 

Pown  OP  Apvoomnnrr ;  Fbobatk. 
WITNB6S.— 8se  BisKBimcT,  9. 


EKRATA. 

Col.  40— /n  v  OHo  s  Knpjt  Dkmumd  Mina  {Limittd), 
for  "  ( .A.  2.jf»,"  read  "C.A.  258." 

CoL  \&d-Hawk»l>^y  v.  Oirfram.  for  •«  [18831  3  Cb. 
339,"  read  "  [1892]  3  Gh.  858." 

Col.  213— Fi  r-.../  v.  Uray  <t  &NW,  for  "ei  L,  T.  6a8," 
z«ad  "  67  L.  T.  628." 
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